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CONTRACT. 

[By  J.  EITCHIB.] 

JL.  FOBHATIOH  OF  COHTUCT. 

1.  AgrMment. 
a.  Offer. 

i.  What  is,  3. 
U.  Commimlcation  of,  6. 
iu.  Lapse  or  Revocation  of,  7. 

h.  Acceptance. 

i.  Oenerallj,  10. 
ii  CoDunumcaUon  of,  11. 
iii.  Qualified,  14. 

e.  Inferred  from  dnnUBBtanoH  or  Con- 
duct, 27. 

d.  Unaccepted  Proposals,  80.  ^ 

3.  Staiute  of  Fraudt. 

a.  OeneraUr,  32. 

b.  Sufficiency  of  Note  or  Memoiandom, 

i.  In  Oeneral,  32. 
ii  NamesorDescriptionofPartles, 
33. 

liL  Identification  of  Property,  36. 
iT.  Time,  37. 
V.  Consideration,  41. 
Ti.  Several  Docoments,  42. 
vii.  Alteration,  46. 
Tiii.  'WhatDocainent8Amoiintto,48. 

«.  Signature,  61. 

d.  Promise  of  Executor  or  Admiulstm> 
tor.— &«  EXEODTOB. 

«.  Debt,  De&nlt,  or  Miscarriage  of 

Another.— iSfe  Peimcipal  AXra 
SDttBTT, 

/.  Agreement  in  Consideration  of  Mar- 
riage, 58. 
.o.  Interest  in  Lands,  60. 
/A.  Not  PerfOTniaUfl  within  a  T«ar,63. 
«.  Contract  Bxecated  or  FarUy  Per- 
form eti,  71. 
— ^     j.  Other  Mattera,  77. 

*.  Saleof  Goods.— *e  Sale  OP  QoODB. 
8.  Oauxea  Viiiating  Agreement, 
a.  Mistake.— « ibtakb. 


t.  Fraud.— FbaVD. 

0.  Duress.— ^  SDBEBB. 

B.  Pasties  to  Oontbaot. 

1.  Cofiooity  of. 

a.  Intoxication,  79. 

h.  Weak  InteUect,  81. 

e.  Fraudulent  Advantage,  82. 

d.  Other  Cases,  84. 

3.  Per$onal  Contract,  84. 
8.  Auigneet,  87. 

4.  RigU  cf  Third  Party  to  S«e,m.  '"" 

C.  The  Matteb  or  Contbacts. 

1,  Conaideration,   . 

a.  Sufficiency. 

i.  Generally,  90. 

ii.  Nnda  Pacta,  97. 
h.  Past  or  Executed,  101. 

e.  Forbearance  to  SDe,andC<»npn>iulsa 

of  Claims,  102. 

d.  Of  Marriage,  110. 

3.  Warraiay,  112. 

8.  QmditMn  Preced&nt, 

a.  Generally,  116. 

b.  Time,  132.  - 

e.  Arbitration,  185. 

d.  Waiver,  140.  - 

4.  Impottible  Oontraett. 

a.  Generally,  141. 

b.  Impoesibiiitj  of  Peiformanoe  by  K\ 

of  Party,  147. 
6.  Illegal  Contraeta. 

a.  Ooieral  Knles,  160. 

h.  Ccmtrary  to  Public  Polb^,  164. 

e.  Contrary  to  Statute. 

i.  Generally,  159. 

ii.  As  to  Sale  of  Public  Offices,  1 65. 
iii.  As  to  Bail,  167. 

d.  Contrary  to  Orders  in  Council,  169. 
«.  Contrary  to  International  Iaw,  171. 
/.  Contrary  to  Morality,  173. 

g.  Compromise  of  Criininal  Proceed- 

ings, 180. 

h.  Brokerage,  188. 

1.  In  Restraint  of  Trade. 

t  Oeneral  Principles,  189. 
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11.  What  l8, 189. 

iii.  BeasonablenesB,  191. 

iv.  Consideration,  196. 
T.  Dealing  wltib  Faitieolar  Per- 
sons, 19S. 

-ri.  In  Respect  of  Distances,  201. 
Til.  Measurement  of  Distance,  207. 
Tiii.  In  Respect  of  Time,  208. 
'  is.  What  Constitutes  a  Breaoh,  212. 

X.  Satisfaction  for  Breach,  217. 
1*.  In  Restraint  of  Marriage,  &c.,  218. 
%.  Contrary  to  Bankruptcy  Laws,  221. 
J.  Contrary  to  Beveuue  B^nlations, 
2S8. 

m.  Contrary  to  Poor  Lawa,  226. 
«.  Solicitors,  226. 

0.  Trade  Unions  and  Combinations,  227. 

Consideration  or  8ecurit7  tainted 
■-     -with  DlegaUty,  229.       •  . 
q.  Gaming  ,  and    Wagering.  —  See 

r.  Champerty  and  Maintenance. — See 

Chahpbbtt. 
».  Other  Restrictirau.— 'Spa.  Statutx. 

D.  iNTSBFBKrATIOK  OF  OtOrtSACTa. 

1,  Conttruetiim. 

a.  By  what  Iaw,  230. 

b.  Particular    W6rds,    Terms,  and 

Phrases,  232. 
e.  Implied  Terms,  311. 
d.  SeTeral  DocniEusntB,  346. 
Joint  or  Several  Contracts,  347. 
AltematiTe,  260. 
7.  Entire  or  DiTisible,  268.' 
h.  Unoertain,  264. 
3.  Parol  Svidenee,  365. 

E  DISCHABGE  AND  BBEAOH  OF  CONTBACTS. 

1.  By  Ditoharge  or  MetcUiion,  269. 

2.  Alterationj269. 

3.  Repudiation  and  Non-performanee,  265. 
F.  With  Cobpobatiok8.—&0  Cobporatioh. 
a.  With  Coufasibs.— >SEm  Cohpast. 

H.  WiTBFOBEIGHOOTEBinCEHTS.— AsISTEB* 

HATioHAii  Law. 

I.  With  Ihfaxts. — See  Inpakt. 

J.  With  Mabbied  Wo]fEN.-^aw  Hubbaxtd 
ASD  Wm. 

E.  With  AaEBT*  fto— .fiw  Fbihoipal  ahb 

L.  Oh  SaiiB  or  Ooodb.— Sa£b  of  Goodb. 
M.  Oh  Salb  of  hKSoa.—8B»  Txsdob  ahd 

FUBOHABXB.' 
N.  DAHAQBB  FOB  BBEACH^As  DAHAQXS. 

0.  STAMPIHa.— &e  EVIDENOE. 

A.  FOBUATION  OF  COKTRACT. 
1.  AaBBBHXHT. 
a.  Olfor. 

i.  What «. 

Adrertisamflnt— Offer  of  Bawaid.]— Where  a 
rewai  tl  is  ofltered  by  handbill  to  any  person  who 
should  disclose  facts  leading  to  a  conviction  for  a 
felony,  the  first  person  who  gives  theinfonnatioo. 


is  entitled  to  the  reward,  and  the  motive  of  sucli 
person  in  giving  the  information  is  not  material. 
Williamt  v.  GirwardiHe,  I  N.  Sc  M.  ilH;  4 
a  &  Ad.  621;  5  Car.  &  P.  566;  2  L.  J.,  K.  B.  101. 

The  defendants,  who  were  the  proprietors  and 
vendors  of  a  medical  preparation  called  "The 
Carbolic  Smoke  Ball."  published  the  following 
advertisement : — "  1001.  reward  will  be  paid  to 
any  person  who  contracts  the  increasing  epi> 
demic,  infiucnza,  after  having  used  the  ball  three 
times  daily  for  two  weeks"  in  a  certain  specified 
manner ;  "1,0002.  is  deposited  with  the  A.  Bank, 
showing  our"  (the  defendants')  "sincerity  in 
the  matter."  The  plaintiff,  on  the  faith  of  this 
advertisement,  purchased  from  a  chemist  one  of 
the  defendants'  smoke  balls,  and  used  it  in  the 
manner  required,  and  then  contracted  infiuenza : 
— Held,  that  the  adrertiseraoit  was  an  offer  to 
contract ;  that  by  the  performance  of  the  ccm- 
dltions  therein  contained,  the  plaintiff  bad 
accepted  the  offer,  and  thereby  created  a  con- 
tract with  the  defendants  ;  that,  having  regard 
to  the  character  of  the  transaction,  no  notifi- 
cation of  acceptance  of  the  offer  was  necessary ; 
that  there  was  consideration  moving  from  fSie 
plaintiff ;  and,  consequently,  there  was  a  binding 
contract  by  the  defendants  to  pay  the  100!. 
Gerhard  v.  Hates  (2  E.  &  B.  476)  discussed. 
Carlill  V.  Carbolic  Sniolw  Ball  Co.,  62  L.  J., 
Q.  B.  257  ;  [1893]  1  Q.  B.  256  ;  4  R.  176  ;  67 
L.  T.  837  ;  41  W.  R.  210  ;  57  J.  P.  325— C.  A. 

On  the  29th  May  the  defendant  instructed 
his  printers  to  print  handbills  offering  a  reward 
of  261.  to  the  person  who  should  give  i^ormatioh 
to  a  superintendent  of  police,  leading  to  the  con- 
viction of  the  perijetrafor  of  a  certain  crime. 
The  plaintiff,  a  police  officer,  on  the  same  morn- 
ing, pefore  the  instructions  to  print  the  handbills 
had  been  given  by  the  defendant,  had  communi- 
cated the  desired  information  to  C,  a  fellow  police 
officer,  with  instructions  to  fomord  it  to  the 
superintendent,  and  C.  thereupon  communicated 
the  information,  in  accordance  with  the  iides  of 
the  force,  to  bis  own  immediate  superior  officer,  L., 
who  sent  it  on  the  same  evening  to  the  superin- 
tendent, whom  it  reached  in  due  course  on  the 
following  morning,  the  30th  May,  after  the  time 
when  the  said  handbills  had  been  delivered  to 
and  had  been  distributed  by  him  to  the  neigh- 
bouring police-statious  : — Held,  that  the  plaintiff 
was  entitled  to  the  reward,  C.  and  L.,  through 
whom  such  information  was  conveyed  to  the 
superintendrat,  being  the  plaintiff's  treats  to 
convey,  and  not  the  superintendent's  agents  to 
reodve  the  message.  Gihhona  v.  Proctor,  64 
L.  T.  694  ;  55  J.  P.  616. 

See  further  cases  sub  tit.  Advebtiseuekt. 

  Of  Sale.] — ^1'he  advertisement  of  a  sale 

without  reserve :— Held,  to  create  a  binding  con- 
tract between  the  auctioneer  and  the  highest 
bidder  that  the  goods  should  be  kn(x:ked  down  to 
him.    Warlou}  v.  Harrison,  1  El.  &  El.  2115. 

An  advertisement  by  an  auctioneer  that  a  sale 
of  certain  articles  would  take  place  on  a  certain 
day  : — ^Held,  not  to  bind  the  auctioneer  to  sell 
the  artictea,  nor  to  indemnify  persons  who  had 
come  to  attend  the  sale.  Harrit  v.  AleiereoM, 
42  L.  J.,  Q.  B.  171 ;  L.  R.  8  Q.  B.  286  ;  38  L.  T. 
414  ;  31  W.  R.  635. 

Statement  of  Xinimnm  Price  by  Vendor.]— 

The  mere  statement  by  a  vendor  of  the  lowest 
price  at  which  he  wiU  sell  certain  real  estate 
contains  no  implied  contact  to  sell  it  at  that 
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price  to  the  percons  mating  the  inquiry.  Harvey 
V.  Faeey,  62  L.  J.,  P.  C.  127:  [1893]  A.  C.  552:  1  R. 
428 ;  69  L.  T.  504  ;  42  W.  R.  129— P.  C. 

H.  telegraphed  to  F.,  "Will  you  sell  B.  pro- 
per^ t  Telegraph  lowest  cnsh  price."  F.  replied 
by  telegram,  "Lowest  price  for  B.  property 
900?."  H.  thcreopon  by  telegram  agreed  to  bay 
for  that  sum : — HeU,  that  there  was  no  com- 
pleted contract ;  the  respondent  wouki  be  bound 
.OS  to  the  lowest  price  he  would  accept,  bat  no 
further.  Ih. 

Annonnoemmt  of  Xzamlnation  for  Boholar- 

diip.] — An  annonncement  that  an  examination 
for  a  scholarship  will  be  held  does  not  imply  a 
condition  that  the  scholarship  wiU  be  given  to 
the  competitor  obtaining  most  marks.  Conse- 
quently there  is  no  contract  on  which  such  com- 
petitor can  sue  the  trustees  of  the  scholarship. 
SKOteer  Harding  (L.  R.  &  C.  P.  561)fol]owed. 
Soi}]te^.Bawtom,U\.3.^  Ch.  SOI  ;  [1895]  1  Ch. 
480;  18  B.S69;  72  L.  T.  248  ;  43  Wl B. 313  ;  59 
J.  P.  231. 

Ta^e  and  bidefisito  Ofltei.]— &0  Uncertain 
Contracts,  infra,  D.  I.  h. 

ii.  Comim.uiiiaatim.ef, 

Heeesai^  ftir,]-~A  person  who  does  work  for 
another  without  the  knowledge  or  consent  of 
that  other  cannot  sue  for  the  value.  T.  was 
engaged  to  command  li.'s  BOip:  He  threw  up  his 
command  during  the  expedition  bat  helped  to 
work  the  vessel  home,  and  then  claimed  reward 
for  serricea  thus  rendered : — Held,  that  he  could 
not  recover.  See .  Taylor  t.  Laird,  1  H.  &  N. 
266  ;  25  L.  J.,  Ex.  329. 

Receipt.] — The  delivery  of  a  receipt  containing 
terms  of  the  contract  constitutes  the  offer  of  the 
party  who  tenders  it.  If  the  form  is  accepted 
without  objection  by  the  person  to  whom  it  is 
tendered,  this  person  is,  as  a  general  rule,  bound 
by  its  contents,  and  his  act  amounts  to  an  accept- 
ance of  the  offer  made  to  him,  whether  he  reads 
the  document,  or  othern'ise  informs  himself  of  its 
contents  or  not.  To  this  general  rule  there  are, 
however,  the  following  exceptions  : — (1)  The 
nature  of  the  transaction  may  be  such  that  the 
person  accepting  the  document  may  suppose,  not 
unreasonably,  tiiat  the  document  contains  no 
terms  at  all,  bnt  is  a  new  acknowlet^ment  of  an 
agreement,  not  intended  to  be  variol  by  special 
terms.  (2)  In  case  of  fraud.  (3)  Where  the 
document  is  misleading,  and  does  actually  mis- 
lead the  person  who  takes  it.  (4)  An  exception 
has  been  suggested  of  conditions  onreasonable  in 
themBclvea,  or  irrelevant  to  the  main  purpose  of 
the  contract, — Per  Stephen,  J.,  in  WathifU  v. 
SgmiU,  infra. 

 Oelimed  to  Outomer— Ineorporation  of 

Cenditioni  exhibited  apon  Fremifoi.]— The  de- 
fendant was  keeper  of  a  repository  for  the  sale 
on  commission  of  horses  and  carriages.  The 
plaiuiiS  dt-livered  to  him  a  wagonette  to  be  sold, 
and  took  from  him  a  printed  form  which  con- 
tained a  receipt  for  the  wagonette,  followed  by 
the  wonls,  "  Subject  to  the  conditions  as  ex- 
hibited upon  the  promi-ies."  By  one  of  the  con- 
ditions exhibited  upon  tlie  premises  the  defendant 
had  [Ktwer  to  sell  iiny  property  sent  to  his  reposi- 
tory which  remained  over  one  month  unless  all 
expenses  were  previously  paid.  The  plaintiff 
did  not  read  this  receipt,  but  put  it  in  his  pocket 


without  noticing  it.  The  defendant  having  sold 
the  wagonette  in  the  exercise  of  the  power  of 
sale  in  the  conditions,  the  plaintiff  brought  an 
action  to  recover  its  value,  and  nt  the  trial,  the 
jury,  having  been  directecl  that  the  question  was 
whether  the  defendant  had  or  had  not  given  the 
plaintiff  reasonable  notice  of  the  conditions, 
found  a  verJict  for  him : — Held,  that  the  jury 
had  been  misdirected,  for  the  condition  was  not 
unreasonable,  and,  having  regniil  to  the  circnm- 
stances,  there  was  nothing  to  take  the  case  out 
of  the  general  rule  that  if  a  document  in  a  com- 
mon form  is  ddivered  by  one  of  two  contractile 
parties  to  and  accej>ted  without  objection  by  taa 
other,  it  is  binding  upon  him,  whether  he  informs 
himself  of  its  contents  or  not,  and  that  judgment, 
ought  to  be  entered  for  the  defendant  without  a. 
new  trial,  for  there  was  no  evidence  upon  which 
the  jury  could  have  properly  found  for  the- 
plaintiff.  Zuns  v.  S.  E.  My.  (L.  B.  4  Q.  B.. 
639)  ;  Henderion  v.  8teven$on  (L.  R.  2  H.  L.  Sc. 
470);  and  BvrTte  v.  S.  JS.  Hy.  (J5  C.  P.  D.  1), 
considered.  Watkim  v.  Rymill,  52  L.  J.,  Q.  B. 
121  ;  10  Q.  B.  D.  178  ;  48  t.  T.  426  ;  31  W.  B, 
887  ;  47  J.  P.  357. 

VotiM  TdiATing  Ownar  of  Tog  a^liut. 

HegligeiLoa  of  Semnts.]— Where  the  owners  of 

a  tug  gave  notice  that  they  would  not  be  answer- 
able for  any  loss  or  damage  occasioned  to  any 
tow  by  any  negligence  or  default  of  them  or  their 
servants,  and  such  notice  was  brought  to  the 
knowledge  of  the  owners  of  the  tow,  and  the 
latter  was  lost  through  the  tug  taking  more 
vessels  than  she  could  properly  manage,  and 
more  than  were  allowed  by  regulations  made 
imder  the  Piei-s  and  Harbours  Act,  1847  (10  ft 
11  Vict.  c.  27),  and  the  Great  Yarmouth  Port 
and  Haven  Act,  1866  : — Held,  that  the  owners 
of  the  tug  were  exempt  from  liability.  Th»- 
United  Service,  or  v.    Great  Yarmvuth 

Steam  Tug  Co.,  53  L.  J.,  P.  1 ;  9  P.  D.  3  ;  4» 
L.  T.  701  ;  32  W.  K.  565  ;  5  Asp.,  M.  C.  1 70— C.  A. 

A  master  of  a  steam-tug,  of  which  the  de- 
fendant was  owner,  was  employed  by  the  plain- 
tiff to  tow  his  smack  out  of  a  harbour.  In  so 
doing,  the  smack  was  stranded  through  the 
negligence  of  the  master.  The  plaintiff  had  on- 
previous  occasions  hired  the  defendant's  steam- 
tug,  and  on  paying  the  charge  had  received  a 
receipt  upon  the  back  of  which  was  printed  a 
notice  that  the  defendant  would  not  be  answer- 
able for  damage  occasioned  by  any  supposed 
negligence  of  his  servants  : — Held,  that  it  was  a 
questioa  for  the  joij  whether  the  ocmtract  was 
made  on  the  terms  printed  on  the  bade  of  the 
receipts.  SytnondM  v.  Pain,  6  H.  ft  N.  709  ;  80 
L.  J,,  Ex.  256. 

'  lielnt — CondltionB.] — If  in  the  opinion  of  the 
jury  a  jassenger  receiving  a  ticket  from  a 
shipping  company  does  not  see  or  know  that 
there  are  any  conditions  thereon,  he  is  not  bound 
by  the  conditions.  If  he  knew  there  was  any 
writing  on  the  ticket  it  is  a  question  of  fact 
whether  he  had  reasonable  notice  that  the  writ- 
ing contained  conditions,  and  he  is  or  is  not 
bound  thereby  according  as  he  had  such  notice 
or  not.  Parker  v.  S.  K  Ii>j.  (2  C.  P.  D,  416), 
approved.  RichardwnY.  Romiti'ee,&^'L.3.,  Q.  B. 
283  ;  j;i894 1  A.  C.  217 ;  6  B.  95  :  70  L,  T.  817  J 
U  J.  P,  493  ;  7  Asp.  M.  C.  482— H,  L.  (E.) 

Non-SlsclOBTire  of  Clroamitances  which  may, 
.  ExcBie  Non-FertormftEOe.]— The  existence  of  a 
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oootr&ct  iB  a  qoeaUon  independent  of  circtun- 
stonces  which  may  excase  its  non-performance. 
If  tenns  proposed  by  two  parties  to  each  other 
in  themselves  constitute  a  complete  contract  by 
which  the  one  party  is  to  do  for  the  other  a 
definite  work  at  a  certain  time,  and  to  receive  a 
specified  rate  of  remaneration,  it  is  not  the  less  a 
biiu^g  contract,  which  will  subject  the  party 
who  was  to  do  the  work  to  an  action  for  not ' 
doing  it,  becaose  at  the  time  the  terms  were  ac- 
cepted something  remained  to  be  disclosed  (as  to 
the  natare  of  the  work,  kc.')  upon  which  it  might 
depend  whether  there  might  not  be  a  l^al  josti- 
fioation  tor  refnaing  to  perform  it.  Lara  v. 
Qtneral  J^othtearie^  Co.,  26  L.  J.,  Ex.  225. 

iii,  Zapu  or  JUpoeation. 

£apM— Vnnaunabla  Tim*.]— A  proposal  on 
one  side,  not  answered  by  the  other  nntil  after  a 
delay  of  some  months,  and  then  not  assented  to, 
but  some  months  after  acceded  to,  is  no  evidence 
of  a  ccmtract.  JSmmat  t.  SitUMl,  2  F.  ft  F. 
142. 

Where  an  application  ia  made  for  shares,  the 
directors  are  bound  to  allot  them  within  a 
reasonable  time,  or  the  aUottco  may  refuse  to 
accept  them  and  recover  back  the  deposit,  whether 
he  has  withdrawn  his  application  or  not.  Itamt' 
gate  Hotel  Co.  v.  MonUjiorc,  4  H.  &  C.  164  ;  35 
L.  J.,  Ex.  90  ;  12  Jor.  (S^.)  455  ;  18  L.  T.  715  j 
14  W.  R.  335. 

An  allotment  on  2Srd  November  of  shares 
applied  for  on  8th  Jane,  is  not  made  within  a 
reasonable  time.  Ih. 

Sevocation — Valid  before  Aeoaptanee.]  — 
Where  a  defendant  offered  to  purchase  a  house 
from  the  plaintiff,  and  to  give  him  six  weeks  for 
a  definite  answer : — Hdd,  that  before  the  ofEer 
was  accepted,  the  defendant  might  retract  it  at 
an?"l;rae  duHng  the  six  weeks.  SvtUledge  v. 
Grant,  4  Bing.  663 ;  1  M.  &  P.  717 ;  3  Car.  & 
P.  267  ;  6  L.  J.  (O.B.)  C.  P.  166 ;  29  R.  R.  672. 

The  defendant,  on  the  19th  of  August,  1853, 
contracted  to  purchase  of  the  plaintiff  a  parcel  of 
chassum  waste  siUc, "  to  arrive,  in  all  probability, 
in  January  and  Febmary  next ;  but  further  par- 
ticulars will  be  furnished  respecting  the  name  of 
the  ship  or  ships  in  the  next  mail,  or  on  receipt  of 
the  next  after  that."  The  second  mail  after  the 
19th  of  August  arrived  in  London  on  the  19th  of 
September ;  no  name  of  any  ship  was  then  com- 
municated to  the  defendant ;  and  on  the  18th  of 
January,  1864,  the  defendant  wrote  :  "  We  give 
you  one  week  from  this  day's  date  to  give  to  ns 
the  name  of  the  ship  which  the  20,000  lbs.  of 
chassum  are  on  board ;  and  in  default  of  your 
compliance  with  our  request,  we  shall  consider  the 
same  as  a  breach  of  the  contract  of  the  19Ui  of 
Augost  last."  To  this  the  plidntiff  replied  on  the 
same  day :  "  I  am  happy  to  be  able  to  remove  the 
imeasiness  you  feel  respecting  the  arrival  of  the 
20,000  lbs.  chassum  to  your  contract  of  19.8.63, 
by  informing  you  that  it  has  already  arrived, 
and  that  you  will  receive  invoice  in  due  course." 
On  the  19th  the  defendant  wrote :  "Tour  letter 
of  yesterday  is  not  an  answer  to  ours  of  the  same 
date,  which  required  the  name  of  the  ship  on 
which  the  chassum  has  been  shipped,  and  this  is 
the  information  which  we  now  again  call  for  ; 
but  as  yon  say  the  chassnm  has  arrived,  there  is 
no  oocaalon  for  the  delay  of  a  week  in  giving  the 
Infonnatikm  which  we  now  aak  for  in  the  course 
of  to-morrow ;  In  default  of  which,  we  shall  act 


as  indicated  in  onr  letter  of  yesterday."  The 
names  of  two  ships  were  given  on  the  24th  and 
25th  of  January : — Held,  that  the  defendant's 
offer  to  renew  the  contract  not  having  been  in 
terms  accepted  by  the  plaintiff,  the  defendant 
was  at  liberty  to  retract  it,  and  that  his  letter  of 
the  19th  of  January  was  a  sufficient  retractation. 
GUket  V.  Leonino,  4  C.  B.  (K.8.)  486  ;  4  Jur.  (N.8.) 
537  ;  6  W.  R.  620. 

An  offer  to  guarantee  moneys  to  be  advanced 
to  a  third  party  on  discount,  to  a  certain  extent, 
"  for  the  space  of  twelve  calendar  months,"  is 
oountennandable  within  that  time.  Offord  t. 
Daviei,  12  C.  B.  (N.B.)  748  ;  31  h.  J.,  C.  P.  319 ; 
9  Jut.  (Nil.)  22  ;  6  L.  T.  579  ;  19  W.  R.  768. 

 Invalid  after  Aflfiaptanee.!— A  company 

advertised  for  tenders  for  the  supply  of  stores  for 
a  period  of  twelve  months.  The  defendant  sent 
in  a  tender  to  supply  the  stores  required  for  the 
period  named,  at  certain  fixed  prices,  "  in  such 
quantities  as  the  company's  etorekeepere  might 
order  from  time  to  time,"  and  the  company 
accepted  his  tender : — Held,  that  there  was  a 
sufficient  consideration  for  the  defendant's  pro- 
mise to  8up|)Iy  the  goods,  although  there  was  no 
binding  contract  on  the  part  of  the  company  to 
order  any.  G.  Ry.  v.  Witham,  43  L.  J.,C.  P. 
11  ;  L.  R.  9  C.  P.  IC  ;  29  L.  T.  471  ;  22  W.  R.  48. 

Two  of  the  plaintiff  were  the  legal  owners  of 
a  leasehold  interest  in  a  house,  and  claimed  37/. 
from  the  defendant  for  the  use  and  occupation  of 
it  during  the  three  last  months  of  their  term. 
They  authorised  him  to  pay  this  amount  to 
another  of  the  plaintiffs,  who  was  owner  of  the 
reversion.  She  called  on  the  defendant,  who  ex- 
pressed his  willingness  to  pay  her  the  money, 
though  he  did  not  make  any  actual  tender  of  it, 
bnt  she  refnsed  to  receive  It  and  demanded 
more.  The  plaintiffs  then  sued  the  defendant 
for  the  use  and  occupation,  and  claimed  238/. 
The  defendant  paid  Zll.  into  «>ttrt : — Hekl,  that 
as  soon  as  the  defendant  expressed  to  the  agent 
his  readiness  to  pay  the  S7t.  there  was  a  con* 
eluded  agreemwt  between  him  and  the  plaintiffs 
for  that  amomit,  and  that  the  plaintira  could 
not  recover  more.  Grftton  t.  Meei,  7  Ch.  D. 
839 ;  38  L.  T.  606  ;  26  W.  E.  607. 

Held,  also,  that  the  defendant  was  entitled  to 
the  costs  of  the  action  from  the  time  of  the  pay- 
ment into  ooort.  Ih. 

Oommuiieation  of  Beroeation— VMauUytw.] 
— The  defendant,  being_£iQSBe8sed  <tf  warrants 
for  iron,  wrote  from  London  ^  the  plaintiffs  at 
Middlesborough  asking  whether  they  could  get 
him  an  offer  for  the  warrants.  Further  corre- 
spondence ensued,  and  ultimately  the  defendant 
wrote  to  the  plaintiffs  fixing  40<.  per  ton,  nett 
as  the  lowest  ptUS^i  flt  wucU  he  ooold  sell, 
and  stating  that  he  would  h(dd  the  offer  open  till 
the  following  Monday.  The  plaintiffs  on  the 
Monday  morning  at  9.42  telegraphed  to  the  de- 
fendant :  "  Please  wire  whether  you  would  accept 
forty  for  delivery  over  two  months,  or  if  not, 
longest  limit  yon  could  give."  The  defendant 
sent  no  answer  to  this  telognm,  and  after  its 
receipt  on  the  same  day  he  sold  the  warrants, 
and  at  1.26  P.M.  telegraphed  to  plaintiffs  that  he 
had  done  so.  Before  the  arrival  of  his  telegram 
to  that  effect,  the  plaintiffs  having  at  1  p.u. 
found  a  purchaser  for  the  iron,  sent  a  telegram 
at  1.84  P.U.  to  the  defendant  stating  that  they 
had  secured  his  price.  The  defendant  refnsed 
to  deliver  the  iron,  and  therenpon  the  plaintiiEs 
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brought  an  nctioD  against,  him  for  njm^eliTcr; 
(her^iL  The  jury  found  at  the  trial  that  the 
reUttion  between  the  parties  was  that  of  buyer 
and  seller,  not  of  principal  and  agent.  The 
state  of  the  iron  market  was  Terr  unsettled  at 
the  time  of  the  tranaiction,  and  it  was  im- 
possible to  f^rfiflfifi  when  the  plaintiffs'  telegram 
was  sent  at  9.43  A.M.  how  prices  would  range 
during  the  day  :- — Held,  that  in  the  circum- 
stances the  [jaintafFs'  telegram  at  i«.42  ought 
not  to  be  construed  as  a  i;^jfiption  of  the 
defendant's  offer,  but  merely^3  an  inquiry 
whether  he  would  modify  the  terms  of  it,  and 
that,  although  the  defendant  was  at  literty  to 
reroke  his  offer  before  the  close  of  theoay  on 
Monday,  such  revocation  was  not  effectual  until 
it  reachetl  the  plainti& ;  consequently  the  de* 
fcndant's  offer  was  still  open  when  the  plaintiffs 
accepted  it,  and  the  action  was  therefore 
maintainable.  Cooke  t.  Oxley,  intra,  discussed. 
SUtentim  y.  McLean.,  49  L.  J.,  Q.  B.  701  ; 
fi  Q.  B.  a  346  i  42  L.  T.  897  ;  28  W.  B. 
916. 

 By  Letter  potted  before  but  reooiTsd  aftsr 

Aeosptanee.] — An  offer  of  a  contract  sent  by 
letter  canno:  be  withdrawn  by  merely  posting  a 
tiub^uent  letter  whicndoes  not,  in  the  ordinary 
course  of  the  post,  arrive  until  after  the  first 
letter  has  been  received  and  answered.  By  a 
l^;ttcr  of  the  lat  of  October  the  defendants  wrote 
froai  Cardiff  offering  goods  for  sale  to  the  plain- 
tiffii  at  New  York.  The  plaintiffs  received  the 
offer  on  the  11th  and  accepted  it  by  telegram  on 
the  same  day,  and  by  letter  on  the  15th.  On 
the  Hth  of  October  the  defendants  posted  to  the 
plainti&  a  letter  withdrawing  the  offer.  This 
fstter  reached  the  plaintiffs  on  the  20th: — 
Hckl,  that  the  withdrawal  was  inoperative, 
a  complete  ooDtract  binding  both  parties  hav-' 
ing  bMn  entered  into  on  the  llth  of  October 
when  the  ptaintifEs  accepted  the  offer  of  the  Ist, 
which  they  had  no  reason  to  suppose  was  with- 
drawn. Byrne  y.  Van  Tienhoren,  49  L.  J.,  C.  P. 
316  ;  5  C.  P.  D.  344  ;  42  L.  T.  371  ;  44  J.  P. 
667. 

M.  applied  in  vmting  for  shares  in  a  company, 
and  forwarded  a  deposit.  After  a  letter  of  allot- 
ment  was  posted  to  M.,  but  before  it  was  re- 
oeited,  he  became  aware  of  an  alteration  in  the 
pro^tectos,  and  wrote  withdrawing  his  applica- 
tion. Negotiations  subsequently  took  place 
between  M.  and  the  chairman  of  the  company, 
who  was  authorised  by  the  directors  to  arrange  a 
compromise  with  M.,  as  the  resolt  of  which  an 
agreement  was  come  to  that  M.'s  name  shoold  be 
removed  from  the  register,  A  petition  to  wind 
np  the  company  was  then  presented,  and  a  few 
days  afterwards  there  was  a  meeting  of  the  com- 
pany, at  which  the  directors  resolved  that  the 
allotment  of  shares  to  M.  should  be  cancelled  : — 
Held,  that  as  M.'b  letter  of  repudiation  was  not 
received  until  after  the  letter  of  allotment  was 

eisted,  M.  became  a  shareholder,  but  that  a 
nding  comprmnise,  releanng  him  from  his  con- 
tract, hod  hem  conduded  before  the  commence- 
ment of  the  winding-np,  and  that  therefore  he 
was  not  liable  to  be  fixed  on  the  lut  of  contriba- 
ton'es.  Scottish  Petroleum  Co.,  In  re,  MaclagarCi 
rate,  51  L.  J.,  Ch.  841  ;  46  L.  T.  880. 

Where  an  offer  is  made  in  such  circmn- 
atances  that  it  must  have  been  within  the  con- 
templation of  the  parties  tiiat,  according  to  the 
Mdiiiaty  usages  of  mankind,  the  post  might  be 
used  aa  a  means  of  communicating  the  accept- 


ance, the  acceptance  is  complete  as  sooii  as  It  is 
posted  ;  but  this  doctrine  does  not  apply  to  the 
revocation  or  modification  of  an  offer.  Metithom 
T.  Frater,  61  L.  J.,  Ch.  878 ;  [1892]  2  Oh.  27 ;  66 
L.  T.  439  ;  40  W.  R.  483— C.  i. 

The  defendants  handed  to  the  plaintiff,  at 
their  office  in  Liverpool,  an  offer  in  writing  to 
sell  him  certain  real  property  in  Birkenhead, 
where  he  resided.  On  the  following  day  the 
plaintiff's  solicitor  wrote  by  his  direction  accept- 
ing the  offer.  After  the  letter  was  posted,  but 
before  it  reached  its  destination,  the  plaintiff 
received  through  the  post  a  withdrawal  of  the 
offer  Held,  that  the  acceptance  was  completa 
before  the  offer  was  withdrawn.  lb. 

 Where  liald  ITnneoeaiary.l— A.,  having 

proposed  to  sell  goods  to  B,.  gavebim  a  certain 
time  at  his  request  to  determine  whether  he 
would  buy  them  or  not ;  B.,  within  the  time, 
determined  to  buy  them,  and  gave  notice  to 

A.  : — Held,  thai  A.  Ivas  not  liable  for  not 
delivering  them,  for  B.  not  being  bound  by 
the  original  contract  there  was  no  consideratioik 
to  bind  An73S3t«T.  Oxley,  3  Term  Eep.  653 ;  1 
R.  a783. 

A.  and  B.  being  together,  B.  offered  goods  to  A., 
ata  certain  price,  and  gave  A.  three  days  to  make- 
up his  mind.  Before  the  three  days  expired  B. 
offered  the  goods  to  C.  A.  cannot  declare  against 

B.  OS  upon  an  absolute  bargain.  Head  v.  Di^gmif. 
3  M.  &  Ry.  97 ;  7  L.  J.  (0.8.)  K.  B.  36. 

On  Wednesday  A.  signed  anddeliyered  to  B.  a 
memorandum  in  these  words  : — "  I  hereby  agree 
to  sell  to  B.  certain  freeholds  for  800/."  Then 
followed  a  postscript,  also  signed  by  A. : — "  This 
offer  to  be  left  over  until  Friday,  nine  o'clock 
A.M."  On  Thursday  A.  entered  into  a  contract  to 
sell  the  freeholds  to  C.  On  Friday  morning,  before 
nine  o'clock,  B.,  who  had  become  aware  that  A. 
had  entered  into  a  contract  for  the  sale  of  the 
property  to  C,  but  had  received  no  notice  of 
such  contract  from  A.,  handed  to  him  a  written 
acceptance  of  the  offer,  which  A.  refused  to 
receive,  saying  that  the  property  was  already 
sold.  On  a  bUl  by  B.  for  specific  performance  : 
— Held,  that  the  memorandum  signed  by  A.  was. 
a  mere  offer,  which  he  was  entitled  to  withdraw 
at  any  time  before  acceptance  ;  that  it  was  too- 
late  for  B.  to  accept  the  offer  after  he  had 
become  aware  that  A.  had  entered  into  a  con- 
tract to  sell  the  property  to  another  person,  and' 
that  the  bill  must  therefore  be  dismissed  with 
costs.  Dickinson  v.  I>odd»,  45  L.  J.,  Ch.  777  ;  2' 
Ch.  D.  463  ;  34  L.  T.  607  ;  24  L.  T.  594— C.  A. 

A  person  to  whom  a  written  offer  to  sell  an 
estate  has  been  mode  cannot  turn  the  offer  into 
a  binding  contract  ^SJ  accqiting  it  after  he  has 
heaid/that  the  person  makmg  uie  offer  has  sold 
the  property  to  somebody  else,  althoo^  there 
has  been  no  formal  retraetation  of  the  offer.  2'b 


b.  AooeptuuM, 

L  OemraUy. 

Contract  n^nlrw  Two  Parttsi.]- A  contract 

requires  two  parties  to  it,  and  a  man  in  one 
character  can  with  difficulty  contact  with  him> 
self  in  another  character.  Oollimo*  t.  Litter, 
20  Beav.  356. 

Aooepttiuw— Kwt  ba  Alwoltit*  and  Vnmf 
ditlonal.]— Where  lettm  are  produced  to  prove 
an  agreement,  the  answer  to  &e  written  proposal 
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roust  tmeqnlvocftlly  and  eipressly  accept  the 
terms  proposed,  without  the  introduction  of  new 
matter.   Molland  v.  Eifre,  2  Sim.  ft  S.  194. 

An  agreement  is  the  result  at  the  mutual 
assent  of  two  parties  to  certain  tennB ;  and  if  it 
is  clear  that  there  is  no  consensns,  what  may  have 
been  written  or  said  becomes  immaterial.  Ely 
(^Marcldonesf),  In  re,  i  De  G.,  J.  &  S.  638. 

As  soon  as  the  fact  ie  estabUshed  of  the  final 
mutual  assent  of  the  parties  to  certain  terms, 
and  those  terms  are  evidenced  by  any  writing 
signed  by  the  party  to  be  charged  or  his  a^nt 
lawfully  authorised,  there  exist  all  the  mate- 
rials which  a  court  of  equity  requires  to  make 
a  Jegally-binding  contract.  Jb. 

But  where  to  a  proposal  or  an  offer  an  assent 
was  given  subject  to  a  provision  as  to  a  contract : 
— Held,  that  the  stipnlation  as  to  the  contract 
was  a  term  of  the  assent,  and  there  was  no 
agreement  indciteiulent  of  that  stipulation.  lb. 

There  must  be  mutuality  in  a  contract  to 
render  it  binding.  Staines  v.  Wainwrigkt,  8 
Scott,  280;  GBiiip.  (K-C)  174;  9  L.  J.,  C.  P.  107. 

And  aee  eaten  sub.  iii.  infra. 

 Contrkot  datMfinim.]— Semble,  that  the 

acceptance  of  an  olfer  to  sell  constitutes  a  con- 
tract for  sale  only  as  from  the  time  of  the  ac- 
ceptance. The  contract  doL's  not  relate  back  to 
the  time  when  the  offer  was  mode.  Dicbinaon 
V.  Dodds,  45  L.  J.,  Ch.  777  ;  2  Ch.  D.  463 ;  34 
L.  T.  607  ;  24  W.  R.  CUi. 

Want  of  Mutuality— When  no  bar  to  Per- 
formance.]— Where  a  contract  is  made  which 
both  parties  to  it  know  at  tho  time  cannot  be 
carried  out  without  the  act  or  consent  of  a  third 
party,  and  that  act  or  consent  is  done  or  given 
by  liie  third  party  within  a  reasonable  time,  and 
be  does  nothing  inconsistent  with  such  act  or 
consent,  want  of  mutuality  at  the  time  of  con- 
tract  is  no  bar  to  it»  performance.  Slaekbwm 
Union  v.  UrooJm,  26  W.  R.  57. 

ii.  CemnivnicatioTi  of. 

Binding  when  sent  through  Post.]— The  de- 
fendant applied  for  shares  in  the  plamtiff  com- 
pany. The  company  allotted  the  shares  to  the 
defendant,  and  duly  addressed  to  him  and  posted 
a  letter  containing  the  notice  of  allotment,  but 
liie  letter  never  was  received  by  him  : — Held,  by 
Baggallay  and  Tliosiger,  L.  JJ.,  Bramwell,  L.  J., 
dissenting,  that  the  defendant  was  a  shareholder. 
Jiritiah  and  Amerirati  Telegraph  Co.  v.  Colson, 
infra,  overrule*.!,  HovscholdFire IngUTanee  Co.y. 
6ra«t,  48  L.  J.,  Kx.  577  ;  4  Ex.  D.  216  ;  41  L. 
T.  298  ;  27  W.  It.  8S8— C.  A. 

When  an  offer  is  made  by  letter  sent  through 
the  post,  and  in  accepted  by  letter  also  sent 
through  the  post,  the  contract  is  made  at  the 
moment  that  the  letter  of  acceptance  is  put  into 
the  post.  2mperitl  Land  Co.  of  Mantlet,  In 
re,  Harrit'g  cane,  41  h.  J.,  Ch.  621 ;  L.  E.  7  Ch. 
587  ;  26  L.  T.  781  ;  20  W.  R.  690. 

H.  made  nn  offer  to  take  shares  by  a  letter  sent 
from  Dublin  to  London  by  post  on  the  6th  of 
March.  At  4  a.m.  on  the  16ib  of  March,  a  letter 
of  allotment  was  jiosted  in  Ijondon,  directed  to 
H.  in  Dublin.  On  the  16th  March,  at  a  later 
hour  in  the  day,  a  letter  was  posted  by  him  in 
Dublin  withdrawing  his  offer.  Both  letters  were 
ddiv««d  on  the  17th  of  Uarch : — Held,  that  he 
was  bound.  Ih. 

-.  A.  aj^ed  for  shares  in  a  company.  Sharep 


were  allotted  on  the  16th  March,  1866,  and  the 
letter  of  allotment  posted  on  the  16th,  butowing 
to  the  applicant  having  omitted  to  add  the 
name  of  the  post  town  "  Dublin"  to  his  address, 
the  letter  miscarried,  and  was  returned  to  the 
company,  who  immediately  forwarded  it  through 
the  brokers  at  Dublin  on  the  20th  of  Marcti. 
The  letter  was  delivered  on  the  Slst,  but  in  the 
meantime  the  applicant  had  written  on  the  20th 
a  revocation  of  bis  application  for  shares,  and 
subsequently  repudiated  the  allotment  and  de- 
manded a  return  of  his  deposit.  Ko  steps  were 
taken  by  A.  to  have  hia  name  removed  from  the 
roister  of  shareholders,  and  calls  made  by  the 
company  were  not  enforced  against  him  :■ — Held, 
that  the  miscarriage  of  the  tirst  letter  of  allot- 
ment being  caused  by  the  incorrect  address  fur- 
nished by  A.  himself,  the  contract  was  complete 
at  the  time  when,  but  for  A.'b  fault,  the  letter 
would  have  been  delivered.  Imperial  Land  Co. 
of  Afarseiilet,  In  re,  Towngend't  eeue,  41  L.  J.,  Ch. 
198  ;  L.  H.  13  Eq.  148  ;  26  L.  T.  692  ;  20  W.  R. 
164. 

Held,  also,  that  the  letter  posted  on  the  20th 
of  March  was  posted  within  a  reasonable  time, 
and  was  a  good  notice  of  allotment ;  and  that  A. 
was  a  contributory.  lb. 

When  an  application  for  shares  in  a  company 
has  been  sent  by  post,  the  contract  to  take  shares 
is  comjilete  and  binding  from  the  moment  that 
the  letter  announcing  the  allotment  is  put  into 
the  post,  whether  such  letter  subsequently 
reaches  the  allottee  or  not.  Imperial  Land  Co. 
of  Marteillei,  In  re,  WalV»  case,  42  L.  J.,  Ch. 
372  ;  L.  R.  15  Eq.  18. 

A  proposed  contract  is  not  binding  on  the  pro- 
poser until  its  acceptance  by  the  other  partr  has 
been  communicated  to  him,  and' posting  a  letter 
communicating  the  acceptance  to  him  is  nut 
sufficient  to  make  it  binding  on  him  if  he  does 
not  in  fact  receive  the  letter.  Bntith  and 
American  Telegraph  Co.  t.  CoUm,  40  L.  J.,  Ex. 
97  ;  L.  R.  6  Ex.  108  ;  23  L.  T.  868. 

— — JTotwit^rtanding  Porting  of  BsroeatiuL] 

— See  Byrne  v.  Van  IHenhoven  f  Seattish  Petro- 
leum Co.,  In  re;  and  Senthom  t.  Fraser,  supra, 

cols.  9,  10. 

 Reply  hj  Return.]— On  the  22nd  Norem- 

ber,  1871,  the  plaintiff  wrote  to  the  defendant, 
asking  their  lowest  price  for  800  tons  c£  iron, 
delivered  at  P.,  at  the  rate  of  200  tons  per  month, 
March,  April,  May,  and  June,  1872  ;  to  which, 
on  the  24th  November,  they  replied : — "  We  beg 
to  offer  you  800  tons  at  69*.  per  ton  delivered  at 
P.,and  waiting  your  reply  1^ return, remain," &c 
The  plaintiff  aid  not  reply  1^  return,  but  on 
November  wrote  to  the  defendants  as  follows  .* — 
"  Your  price  is  high ;  if  I  made  the  qoantitjr 
1,200  tons,  delivery  200  tons  A  month  fbr  the  first 
six  months  of  next  year,  I  suppose  you  would 
make  the  price  lower."  In  answer  to  this  the 
defendants,  on  28th  November,  wrote  as  foUows 
to  the  plaintiff  : — "In  reply  to  yours  of  yesterday 
we  are  willing  to  make  yon  an  offer  of  f  urthw 
400  tons,  200  tons  in  January,  200  tons  in 
February,  at  the  same  price  we  quoted  you  in 
ours  of  the  24th  inst.,  though  the  rate  of  freight 
will,  doubtless,  be  higher  then  than  that  of  the 
following  months  Let  ue  have  your  rep^  1^ 
return  of  post  as  to  whether  you  accept  our 
offers  of,  together,  i,200  tons."  No  reply  was 
actually  sent  by  return,  but  on  tho  same  day,  the 
28th  Norember,  the  plaintiff  wrote  and  posted  a 
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Irtttt  to  the  defendants Yoa  can  enter  me  800 
tons  on  the  terms  and  conditions  named  in  your 
favour  o£  the  24th  inst.,  bat  1  trust  too  will 
enter  the  other  400  tons,  making  in  all  1,200  tons, 
referred  to  in  my  last,  at  &^»"  These  two  letters 
crossed  each  other  in  the  course  of  post,  and  on  the 
29thNovemberthcdefendant8  replied  totheplain- 
tiffs  letter  of  the  23th.  that  tbey  could  not "  book 
hisordcrfor  1,200  tons  nt  less  than  G9«.,ftnd  eren 
that  offer  they  could  only  leave  on  hand  for  reply 
by  to-morrow  before  12  o'clock."  The  plaintiff 
did  not  reply  within  that  time,  and  subsequently 
the  defendants  declineil  on  that  ground  to  deliver 
any  iron  at  all  to  hitii,  whereupon  he  brought 
this  action  for  Iweach  of  contract,  contending 
that,  at  all  events,  there  \Ta8  a  binding  contract 
for  800  tons  :■ — Held,  that  there  was  no  contract 
to  deliver  the  800  tons,  as  the  pLiintiff  did  not 
accept  the  defendants'  offer  of  the  2ith  Novem- 
ber, nis  letter  of  the  28th  November  being  too 
late  for  that  purpose  ;  and  the  defentlants'  offer 
of  the  1 ,200  tons  was  only  open  until  noon  on  the 
30th,  and  was  not  accepted  within  that  time. 
The  defendants'  letter  of  the  28th  November  was 
one  offer  of  1,200  Ions,  and  not  two  separate 
^ersof  800  and  400  tons.  I'inn.  v.  Hoffmann, 
J9  L.  T.  271— Ex.  Ch. 

"Reply  by  return  of  post"  docs  not  mean 
eicln!>itrely  "  reply  by  letter  by  return  of  post." 
A  reply  by  telegram  or  by  verbal  message,  or  by 
any  means,  not  later  than  a  letter  sent  by  post 
wwiW  reach  its  destination,  would  equally sa^afy 
the  requisition.  lb. 

In  an  action  for  the  breach  of  an  agreement  in 
not  delivering  coals,  a  letter  from  the  defendant, 
containing  the  terms  of  the  contract  between 
him  and  the  plaintiff,  concluilcd  by  stating,  as 
to  the  proposition  therein  coutalued,  that  it  was 
rteBirabie  that  he  should  ha.ve  an  answer  per 
return,  as  he  could  have  a  vessel  to  charter  at 
the  price  stated,  which  would  not  wait  any 
kmger  for  the  defendant's  answer ;  and,  failing 
faer.  he  feared  he  should  not  be  able  to  get 
another ;  and  there  was  no  avenncnt  in  the 
declaration  that  the  pLiintiff  had  sent  an. answer 
per  return  : — Held,  that  this  amounted  to  a  mere 
request,  and  forme<:l  no  part  of  the  contract,  and 
consequently  that  the  plaintiff  was  entitled  to 
recover.  /oAK«('nv.A7n^,2Bing.2'0 ;  9Moore,482. 

A  letter  offering  a  contract  does  not  bind  the 
parH'  to  whom  it  is  nddressctl  to  return  an  answer 
by  the  very  next  post  after  its  doliverj-,  or  to  lose 
the  benefit  of  the  contmct ;  an  answer,  posted 
on  the  day  of  receiving  the  offer,  is  sufhcient. 
J>mU0p  V.  Higgim,  1  H.  L.  Cas.  331  ;  12  Jur.  295. 

A  contract  is  acceptetl  by  the  posting  of  a 
letter  declaring  its  acceptance.  Jb. 

A  person  putting  into  the  post  a  let  ter  declaring 
his  acceptance  of  a  contract  offere<l  has  done  all 
that  was  necessary  for  him  to  do,  and  is  not 
answer&Ue  for  casualties  occurring  at  the  post- 
office.  lb. 

By  Letter  In  answer  to  Telegram.] — An  ac- 
ceptance of  the  terms  of  a  contract  must  on  the 
face  of  it  include  an  acceptance  of  all  the  terms 
offered.  An  offer  by  telegram  is  presumptive 
evidence  that  a  prompt  reply  is  expected,  and  an 
acceptance  by  letter  may  be  evidence  of  such 
tmreamnable  delay  as  to  justify  a  withdrawal  of 
the  offer.    Quenerduaine  v.  Cole,  32  W.  B.  185, 

Kiidinotlon.] — ^A  contract  is  complete  upon 
the  postias  by  one  party  of  a  letter  addressed  to 
the  othei}  accepting  the  tenas' offered  by  the 


u 

latter,  notwithstanding  gncb  letter  never  reachea 
its  destinatioD.   Jhtnean  v.  Topham,  8  C.  B.  225.. 

A.,  by  letter,  offered  to  sell  B.  certain  specified 
goods,  receiving  an  answer  by  return  of  poet ;  the 
letter  being  misdirected,  the  answer  notifying 
the  acceptance  of  the  offer  arrived  (two  days 
later  thui  it  ought  to  have  done)  on  the  day 
following  that  when  it  would  hare  arrived  if  the 
original  letter  had  been  properly  directed.  A. 
sohi  the  goods  to  a  thira  person : — Held,  that 
there  was  a  contract  binding  the  parties,  from 
the  moment  the  offer  was  accepted,  and  that  B. 
was  entitled  to  recover  against  A.  in  an  action  for 
not  completing  his  contract  Adana  v.  Zindtell, 
1  B.  &  Aid.  681  ;  19  R.  R.  415. 

Tim*.] — A  purchaser  offered  a  price  for  an 
estate,  and  the  vendor,  by  a  letter  sent  by  post 
and  received  by  the  purchaser  the  day  after  it 

was  put  into  the  post-office,  accepted  the  offer : — 
Held,  that  the  vendor  was  bound  by  the  contract 
from  the  time  when  he  posted  his  letter,  although 
it  was  not  received  by  the  purchaser  until  the 
following  day.   Patter  v.  Sandert,  6  Hare,  I. 

iii.  guaHfled. 

Does  not  make  Biniing  Contraot.]  —  The 

plaintiff,  who  proposed  to  enter  the  service  o£ 
the  defendant,  a  calico  printer,  as  salesman,  on 
the  2l8t  of  September  wrote  as  follows  : — "  Re- 
ferring to  my  conversation  with  you,  1  have  now 
the  pleaaore  to  state  my  willingness  to  enter  the 
service  of  your  firm  for  one  year  on  trial,  on  the 
following  terms,  vis.,  a  list  of  merchants  to  be^ 
regularly  called  on  by  me  to  be  made,  and  cor- 
rected as  occasion  requires.  My  salary  for  the 
year  to  be  120^.,  and  in  addition  a  commission  of 
^d.  per  piece  on  all  sales  effected  or  ordn«  taken 
by  myself,  &c.  If  the  terms  herein  specified  are 
in  accordance  with  your  Ideos,  kindly  confirm 
them  by  return,  and  I  will  prepare  to  enter  on 
my  duties  at  your  warehouse  on  Monday  morning 
next,"  The  defendant  on  the  following  day 
replied  : — "Yours  of  yestCTday  embodies  the  sub- 
stance of  otir  conversation  and  terms.  If  we  can 
define  some  of  the  terms  a  little  clearer,  it  might 
prevent  mistakes  ;  but  I  think  we  are  quite 
agreed  on  all.  We  shall  therefore  expect  you  on 
Monday."  Then  followed  this  postscript : — "  I 
have  nuule  a  list  of  customers,  which  we  can  con- 
sider together "  : — Held,  that  these  two  letters 
did  not  constitute  a  binding  contract  in  writing, 
the  defendant's  answer  not  being  an  absolute 
and  unqualified  acceptance  of  the  plaintiff's 
offer.  Johnson  v.  Applebu,  43  L.  J.,  0.  P.  146 ; 
L.  R.  9  C.  P.  158  ;  3u  L.  T.  261  ;  22  W,  R.  515. 

Th%  defendant  applied  1^  letter  to  a  projected 
railway  company  for  one  hundred  shares,  under- 
taking to  accept  the  same  or  any  less  number, 
and  to  pay  the  deposits.  He  received  a  letter  of 
allotment  for  sixty  shares.  This  letter  was 
headed  "  Not  transferable."  In  an  action  by  the 
company  against  him  to  recover  the  amount  of 
the  deposits : — Held,  that  there  was  no  binding 
contract,  the  propceal  being  absolute  and  the 
acceptance  conditional,  it  containing  a  qualifica- 
tion that  the  contraot  was  not  to  be  transfer- 
able. Huie  Y.  AndraUM,  5  Railw.  Cas.  496  ;  3 
Ex.  290. 

A.  wrote  to  B.  on  the  16th  of  July,  proposing 
a  partnership,  saying,  As  to  the  time,  I  certainly 
should  wish  it  l^the  end  of  August,"  To  this 
B.  answered  on  the  16th,  "  I  am  ready  to  accedo 
to  your  proposal.  With  regard  to  time,  if  you 
CQuld  possil^-  defw  my  coming  oatU  the  $^vd 
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week  in  September,  it  would  soit  mnch  best,  aa 
OUT  season  in  Angnst  is  at  the  height."  On  the 
19th  A.  again  wrote,  "The  time  is  very  important, 
and  onght  not  to  be  later  than  August "  : — Held, 
that  these  letters  did  not  constitute  an  absolute 
agreement ;  and  that  the  judge,  having  left  it  to 
the  jury  to  determine  whether  B.'8  letter  of  the 
16th  of  July  was  a  positdve  acceptance <&  A'a 
proposalof  the  15th, wttsamlsdirection.  Cheveley 
T.  Fuller,  13  C.  B.  122. 

The  defendant,  on  20th  November,  1851,  wrote 
to  plalntifb  io  these  terma  : — "  I  agree  to  supply 
yon  with  coals  for  three  years  from  this  date,  at 
4<.  6^.  per  ton.  This  offer  to  extend  to  yoar 
whole  constunption."  On  the  same  day  the 
plaintifEs  answered  the  above  in  these  terms: 
— "We  agree  to  take  our  whole  consumption  of 
coals  from  you  for  three  years  next  ensuing,  com- 
mencing from  Ist  October,  1861 "  :~Held,  that 
the  second  letter  was  not  an  onqoalified  accept- 
ance of  the  terms  contained  in  the  first,  and  that 
therdore  there  was  no  contract  in  writing. 
Simorth  r.  Sanut,  8  C.  L.  B.  788 ;  3  W.  K. 
876. 

The  first  of  the  above  letters  having  been  put 
in,  and  it  having  been  elicited  in  cross-examina- 
tion that  an  answer  to  it  in  writing  had -been 
Bent : — Held,  that  parol  evidence  was  not  admis- 
sible to  show  pand  acceptance  oC  the  terms  con- 
tained in  the  first  letter.  lb. 

When  it  appears  from  the  correspondence 
between  the  parties  that  some  of  the  terms  of 
an  agreement  have  been  arrived  at,  but  that 
others  remain  nneettled,  there  is  no  contract  be- 
tween the  parties,  and  consequently,  there  can 
be  no  part  performance.  Bertd  t.  Keteuae,  S9 
L.  T.  257. 

C.  made  a  written  proposal  to  D.  for  the  ex- 
change to  him  of  a  new  engine  for  an  old  one, 
with  102.  and  a  ton  of  iron.  D.  afterwards  ver- 
bally assented  to  these  terms,  with  the  exception 
of  the  ton  of  iron ;  and  in  the  couree  of  the 
conversation  advised  C.  to  remove  the  fittinKs 
at  once,  and  subsequently  told  him  that  he  could 
not  allow  the  engine  to  remain  on  his  premises 
beyond  quarter-day.  Before  quarter-day,  C.  sold 
the  old  engine  to  the  plaintifE,  bnt  refused  to  let 
tiie  plaintiff  have  it,  ailing  that  the  bargain 
was  (as  the  writt^  proposfd  rather  imported), 
that  it  was  not  to  be  removed  until  the  new 
engine  was  completely  fitted  up,  and  that  this 
had  not  been  done.  In  an  action  against  D.  for 
conversion  of  the  old  engine,  the  judge  told  the 
jury  that  it  was  for  them  to  consider,  under  all 
the  circumstances,  whether  or  not  the  contract 
between  O.  and  I),  was  for  an  immediate  transfer 
of  the  old  engine,  and  if  bo,  to  find  for  the^ lain- 
tlfl,  which  they  did  : — Held,  that  as  the  written 
proposal  had  not  been  accepted  simpUciter,  the 
real  contract  waa  by  parol ;  that  the  direction 
was  right,  and  tlut  there  was  evidence  to 
sustain  the  verdict.  Stonet  t.  Jhvier,  29  L.  J., 
Ex.  122. 

A  contract  stated  in  a  declaration  was  "five 
tons  of  linseed  cake,  to  be  delivered  within  a 
reasonable  time  in  that  behalf."  The  contract 
proved  was,  "  I  can  take  the  five  tons  of  linseed 
cake,  bat  it  must  be  put  on  board  directly." 
Answer, "  I  shall  ship  yon  five  tons  to-monow" : 
— Hdd,  that  the  proof  did  not  sopport  tbe 
declaration.  Duncan  v.  T^pkam,  8  C.  B.  825 ; 
16  L.  J.,  C.  P.  SIO.  BeealnUUpehr.Seiislieu, 
S  L.  J.  (03.)  K.  B.  208. 

iBtrtdwUn  of  Knr  Iim.]— A  letter  tUottiog 


shares  stated  that  the  allotment-money  most  ha 
paid  on  the  2l8t  of  March,  and  pnnctnal  pay- 
ment was  requisite,  and  that  the  bankers  were 
instructed  not  to  receive  payment  after  that  day 
without  interest  at  10  per  cent. Held,  that 
this  addition  relative  to  interest  was  not  an 
introduction  of  a  new  term.  Imperial  Zand 
Co.  of  Marteille*^  In  r«,  Barrit'i  ease,  41  h. 
J.,  Ch.  621 ;  L.  E.  7  Ch.  687  j  26  U  T.  781; 
20  W.  R.  690. 

The  plaintifE  sent  his  horse  for  sale  to  a  livery 
stable  and  there  bargained  with  B..  who  bid  75/. 
for  the  horse  if  sound.  The  parties,  however, 
did  not  then  come  to  any  final  agreement,  and 
the  plaintiff  left  the  horse  with  S.,  the  livery- 
stable  keeper,  to  see  if  the  defendant  would  buy 
the  animal,  arranging  with  S.  that  the  latter  was- 
not  to  have  any  commission  on  the  sale  unless  a 
price  of  761.  or  more  was  paid.  A  veterinary 
surgeon  having  reported  a  slight  unsoundness  in 
the  horse,  B.  wrote  to  S.  :— "  When  we  bid  751. 
for  the  horse  we  did  it  on  the  understanding  that 
should  be  passed  sound ;  aa  it  is,  we  thii^ 
70/.  as  much  as  we  should  give,  and  therefore 
you  can  make  that  bid  for  us."  8.  did  so,  inclos- 
ing B.'s  letter  to  the  plaintifE,  who  wrote  in 
reply  : —  "As  the  horse  is  with  yon,  he  shall  go  at 
70/.  clear  to  me.  I  will  pay  no  expenses  ;  you 
must  get  what  you  can  of  Mr.  B.  I  cannot  allow 
anything  off  the  70?."  : — Held,  that  as  the  plain- 
tiff by  his  answer  to  the  defendant's  offer  stipu- 
lated that  they  should  bear  expenses  to  which  he- 
as  vendor  was  primft  facie  liable,  he  added  a  new 
term  to  those  proposed,  and  in  the  absence  of  an 
acceptance  of  that  term  there  was  no  complete- 
contract  between  the  parties.  Lewie  v.  Pearieh. 
29  L.  T.  178. 

Where  the  defendant  offered  to  purchase  on 
certain  terms,  "possession  to  be  given  on  or 
before  26th  July,"  and  the  plaintiff  agreed  tO' 
the  tenns,  and  said  he  would  give  possession  on 
the  Ist  of  August : — Held,  no  acceptance  of  the 
defendant's  offer.  Routledge  v.  Grant,  4  Bing. 
653  ;  1  M.  &  P.  717  ;  3  Car.  ft  P.  867  ;  6  0» 
CO.S.)  C.  P.  166  ;  29  R.  R.  672. 

A  letter  accepting  an  offer  to  pnrchase  an 
estate  on  tbe  terms  stated  in  an  advertisement,, 
added  a  sum  for  deposit  and  a  day  for  completing 
thepurchase.  No  reply  was  given  to  this  letter : 
— Held,  that  there  was  no  complete  contract  on 
which  to  sustain  a  bill  for  specific  performance. 
Honeyman  v.  Marryatt,  6  H.  L.  Caa.  112  ;  26  L. 
J.,  Ch.  619  ;  4  Jur.  (N-S.)  17. 

Wbea  an  offer  for  the  sole  of  an  estate  is 
accepted  "  salqect  to  the  title  beiiig  approred  hy- 
our  solicitors,"  a  new  term  is  introduced,  and 
there  being  no  unconditional  acceptance  of  the- 
offer  there  is  no  contract,  HuMieg  v.  JSome- 
Payne,  47  L.  J.,  Ch.  761  ;  8  Ch.  D.  670  ;  88  L.  T. 
543  ;  26  W.  B.  703~C.  A.  StU  tee  dicta  of 
Cairns,  L.  C,  S.  C,  48  L.  J.,  Ch.  846 ;  4  App. 
Caa.  811 ;  41  L.  T.  1 ;  27  W.  B.  686. 

Where  there  has  been  by  means  of  letters  an 
offer  and  an  acceptance  constituting  a  oranpleted 
contract,  and  specific  performance  is  sought  of 
that  contract,  the  fact  that  the  person  seeking 
specific  perfommncc  had  in  letters  subsequent  to 
the  letters  constituting  the  contract  son^t  to 
Insert  a  new  stipnlatirai,  which  was  rei^sted  by 
the  other  party,  is  not  sufficient  to  show  that 
there  had  been  no  conjplete  contract  constitated. 
by  the  prior  letters.  Uutsey  v.  Home'Rtyne 
(4  App.  Cas.  311)  explained.  BoUo»y.Lamiertf. 
68L.J.,Ch.425;  41  Cb.D.29S;  60L.T.687l 
87  W.  B.  434—0.  A. 
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The  defendant  by  letter  offered  to  sell  his 
faadness  on  certain  terms  to  the  plainti&,  which 
the  plaintiffs  by  letter  accepted.  On  a  formal 
memorandiun  being  submitted  to  the  plaintiffs 
tii^  added  a  clause  prohibiting  the  defendant 
from  carrying  od  a  similar  business  within  a 
certain  ladios.  Snbseqnent  negotiations  followed 
as  to  thia  dause,  and  the  defendant  declined  to 
complete.  The  plaintiffs  then  offered  to  com- 
plete on  the  original  terms  in  the  letters,  omitting 
the  disputed  cbiQsc.  In  an  actios  by  the  plain- 
tifc  for  specific  performance : — Held,  that, 
looking  to  the  subsequent  negotiations,  there  was 
no  concluded  agreement  ooastituted  \es  iJie  ori- 
cnial  letters,  and  the  actjon  was  dismissed. 
Mustey  T.  Some-Payne  (4  App.  Cas.  .111)  fol- 
loved  ;  and  the  criticism  on  that  case  in  Bolton 
T.  Lambert  (supra)  dissented  from.  Sriatol 
Aerated  Bread  Co.  v.  Maggt,  59  L.  J,,  Ch.  472  ; 
44  Ch.  D.  616  ;  62  L.  T.  416  ;  3S  W.  B.  393. 

The  defendant  made  an  offer  by  letter  to  the 
plaintiff  to  purchase  from  him  an  estate,  which 
offer  was  accepted  by  the  plaintiff  by  letter. 
After  this  the  plaintiff  sent  to  the  defendant  a 
formal  contract  for  his  approval  and  signature. 
This  contract  contained  several  new  terms,  which 
the  defendant  struck  out.  The  defendant  re- 
turned the  contract  as  alteied  to  the  plaintiff, 
saying  that  he  could  not  agree  to  the  "special 
conditions."  Further  n^tiations  took  place 
between  the  parties,  and  ultimately  the  defendant 
wrote  to  the  plaintiff  declining  to  go  on  with  the 
n^tiations.  The  plaintiff  thereupon  commenced 
an  action  against  the  defendant  for  the  specific 
performance  of  the  agreement  contained  in  the 
two  letters : — Held,  that  a  complete  contract 
was  contained  in  the  two  letters  of  offer  and 
acceptance,  and  that,  as  these  letters  contained 
all  the  terms  agreed  on  between  the  parties,  the 
complete  contract  could  not  be  affected  by  sub- 
sequent negotiations  relating  to  the  new  terms 
introduced  by  the  Tendor.  BeUemv  t.  jOeieti- 
iam,  60  L.  J..  Ch.  166 ;  45  Ch.  D.  481  ;  63  L.  T. 
220  ;  39  W.  E.  257.  See  51  «  In  0.  A., 60  L.  J., 
Ch.  166  ;  riSDl]  1  Ch. 412 ;  64  L.  T.  478  ;  39  W. 
E.  257. 

A  letter  purporting  to  accept  an  offer  for  the 
purchase  of  land,  but  enclosing  for  signature 
conditions  (tf  sale  importing  new  terms  into  the 
contract,  is  a  counter  offer  and  not  an  accept- 
ance. Crotsley  t.  Mayeoelt  (L.  R.  18  Eq.  ISO) 
followed ;  GibHni  v.  Korth-Eattem  MetrO' 
poliiaa  IHfitrict  Aiylum  (11  Beav.  1)  distin- 
guished. Janea  v.  Daniel,  63  L.  J.,  Ch.  562  ; 
[1894]  2  Ch.332  ;  8E.679;  70  L.  T.  688 ;  42 
W.  E.  687. 

 Xnqiiizyaf  toDataofPniolum— Be^twit 

ttat  Fences  be  Seen  to.]— In  answer  to  a  letter 
"by  the  agent  of  the  defendant  containing  an  offer 
to  sell  freehold  land,  the  plaintiff  wrote  accept- 
ing the  offer,  but  added, "  I  should  like  to  know 
frcnn  what  rime  Mr.  Hughes  wishes  the  pur- 
chase to  date";  also,  "You  do  not  mention 
fences,  bnt  I  should  be  obliged  if  they  may  be 
teen  to  at  once,  as  they  really  need  attention"  : 
—Held,  that  these  remarks  were  not  to  be  treated 
■s  part  of  the  bargain,  and  the  letter  of  the 
plaintiff  was  a  complete  acceptance  of  the  offer. 
^mpton  V.  Hvgket,  66  L.  J.,  Ch.  334  ;  76  L.  T. 
237— C.  A.  Affirming  45  W.  K.  221. 

OiriHioK  of  Tern  eoatained  im  Offir.]— Two 
letters  may  be  snffloiently  identical  to  cwutitnte 


a  contract,  although  the  letter  of  proposal  may 
mention  a  term  which  is  omitted  in  the  letter  <rf 
acceptance.    Metzler  v.  Otmnod,  32  L.  T.  656. 

The  detendaut  signed  a  letter  whereby  he 
guaranteed  to  the  pLiintiffs  2.^0  subscriptions  to 
the  "  Choir"  newsj  apar,  of  which  they  were  pro- 

firietors,  in  consideraiion  of  their  giving  him  the 
ree  use  of  one  column  of  space  in  such  news- 
paper, and  the  defendant  also  undertook  to 
insert  the  name  of  the  "Choir"  as  bis  or^an  in 
a  foreign  newspaper.  The  plaintiffs  signed  a 
letter  agreeing  to  insert  the  defendant's  adver- 
tisements in  consideration  of  the  sul^riptiona 
being  gnaranteei,  bnt  omitting  to  mention  the 
promise  of  the  defendant  as  to  the  foreign  news- 
paper, and  afterwards  added  a  postscript  to 
the  effect  that  the  payment  of  the  subscriptions 
should  be  completed  within  a  certain  time  : — 
Held,  that  the  two  letters  formed  a  good  special 
contract  between  the  jmrties,  which  the  addition 
of  the  postscript  did  not  invalidate.  lb. 

A.  wrote  to  B.  offering  to  seU  him  an  estate 
for  37,500i.,  or  a  part  of  the  estate  for  a  less  sum, 
and  added  a  postscript  reserving  the  right  to 
remove  the  materials  of  a  house.  B.  replied, 
"  I  beg  to  acknowledge  the  receipt  of  your  letter 
stating  that  you  are  willing  to  accept  37,000^.  for 
the  whole  of  your  freehold  land  at  N.  I  hereby 
accept  your  terms  as  above,  and  agree  to  pay  you 
the  said  sum  of  37,500?.  for  your  land  "  : — Held, 
that  this  'was  an  acceptance  of  the  terms  in 
A.'8  letter,  including  the  postscript.  Hnxiey  v. 
Home-Pa'jite.  47  L.  J.,  Ch.  751  ;  8  Ch.  D.  670  ;  38 
L.  T.  543  ;  26  W.  B.  703— C.  A.  See  also  S.  in 
H.  L.  48  L.  J.,  Ch.  846 ;  4  App.  Caa.  Sll ;  41 
L.  T.  1 ;  27  W.  E.  685. 

Contract  satiject  to  Vendor's  ApproTal.]-~At  a. 

sale  by  auction  on  the  10th  of  August,  1880  (an 
announcement  of  which,  indorsed  on  the  par- 
ticulars and  conditions,  had  the  auctioneer'a 
name  printed  at  foot),  D.  signed  a  memorandum 
appen<led  to  the  particulars  and  conditions,  ac- 
Imowledging  that  he  had  "this  day  pnrcbaeed 
from  Mr.  Stafford,  the  vendor,  by  public  auction^ 
subject  to  his  approval,  the  premises  mentioned 
in  the  annexed  particulars,  for  the  sum  of  2h0l., 
subject,  to  the  conditions  of  sale  also  annexed 
hereto";  but  there  was  no  signature  by  the 
vendor,  nor  any  subsequent  adoption  of  the 
contract  under  his  hand.  At  the  time  of  sale 
D.  paid  a  portion  of  the  purchase-money  in  cash, 
and  for  the  balance  of  the  stipulated  deposit  he 
gave  his  I  0  U.  Three  days  afterwards  D.  paid 
a  further  snm  on  account  of  the  deposit,  and 
was  handed  a  receipt  dated  the  lSt&  Augiut, 
1880,  signed  by  the  auctioneers'  clerk,  on  behalf 
of  "  Michael  Crooke  "  (the  auctioneer),  and  ac- 
knowletlgiiig  that  he  had  "received  from  Mr. 
Dyas  (the  purchaser)  30/.  sterling,  which  with 
201.  paid  10th  August,  makes  50/.  deposit  on  hia 
purchase,  84/.,  Mr.  Stafford's  property."  The 
vendor's  solicitor  subsequently  wrote  to  D.  re- 
cognising the  sale,  furnished  him  with  copies  of 
the  title-deeds,  and  approved  of  the  draft  con- 
Teyance  to  him,  which,  however,  the  vendor  re- 
fused to  execute  ;  whereupon  D.  having  brought 
an  action  for  specific  performance  : — Held,  that 
there  was  no  agreement  enforceable  against  the 
defendimt,  as  the  contract  of  the  10th  of  August 
having  been  made  expressly  "subject  to  his 
approval,"  the  memoi-andum  of  that  date  only 
amounted  to  a  proposal,  and  did  not  constitute 
a  note  in  writing,  within  the  Statute  of  Frauds ; 
there  not  being  then  in  fact  any  contract  la 


Digitized  by 


19 


CONTEACT— Formafj'on  of. 


existence  that  Bnbseqncntpnrol  approval  by  tho 
defendant  or  bis  agents  could  not  bave  the  effect 
of  altering  the  character  in  which  his  name  ap- 
peared in  the  memorandum,  so  as  to  convert  it 
into  an  natbcntication  of  a  contract ;  and  that 
the  auctioneer's  name  at  foot  oE  the  inJorscmcnt 
on  the  particulars  and  conditions  merely  authen- 
ticated the  announcement  of  the  sale,  litjat  v. 
^aS'ord^  9  L.  U.  Ir.  520— C.  A. 

Subject  to  Approval  cf  Solicitor.] — A.,  the 

defendant,  wrote  to  his  solicitor,  who  was  also 
the  solicitor  of  E.,  the  plaintiff  : — "  You  may 
make  Mr.  E,  an  offer  of  the  T.  hotel  at  150Z.  per 
pnmim  from  Lady-day,  1881';  tenant  to  pay  all 
rates  and  taxes,  except  property  tax,  and  do 
jatemal  and  external  painting  and  repairs  ;  the 
roof  and  walls  to  be  I;cjjt  in  repair  by  the  land- 
lopd.  Term,  ten  years  ;  a  projier  lease  to  he 
drawn  up  with  all  pro]>cr  clausoa,  and  to  be  ap- 
proval by  n-.e  and  my  yolicitor."  This  letter  was 
forwarded  to  the  plaintiif,  who  at  once  wrote 
and  accepted  the  offer.  There  was  some  evidcuco 
that  the  defendant  knew  the  plaintiff  was  a 
brewer  ; — Ht  ld,  that  tho  won  Is  "  to  be  approved 
by  me  ami  my  solicitor"  iliil  not  prevent  the 
lettei-8  forming  a  coniploto  contract,  and  that  the 
defendant  was  not  entitled  to  insist  on  the  lease 
containing  n  covenant  against  underletting. 
Budle  T.  Adf/itna,  &2  L.  J.,  Lh.  8U  ;  47  L.  T.  543  ; 
31  W.  K.  S20. 

 B«fual  of  Approval.]— Ko  action  lies 

upon  an  agreement  to  buy  a  lease,  and  sign  a 
"foiinal  contract "'  when  approved  by  the  pur- 
chaser's solicitor,  in  the  event  of  sack  solicitor 
not  approving  of  it,  unless  the  approval  is  with- 
held roalft  tide  or  nuicasonnluy.  Bartlett  r. 
Greene,  30  L.  T.  558. 

Where  a  contract  is  made  subject  to  the 
Approval  of  the  Kohcilor  of  one  party  it  is  an 
essential  condition  of  the  contract  that  that 
approval  should  be  given  nnless  the  purchaser 
bas  acted  unreasonably  or  the  nolidtor  does  not 
act  bon&  fide,  and  in  an  action  to  enforce  a 
contract  the  fact  that  such  consent  has  not 
been  given  is  a  sufficient  answer.  WilWi'mt 
Edwards,  2  Sim.  78  ;  21>  R.  R.  til. 

By  a  letter  which  contained  all  essential  terms 
of  a  contract,  th»  defendant  offered  to  take  a 
lease  of  a  number  of  hou^  from  the  plaintiff, 
but  there  was  this  provision  at  the  end  : — "  Such 
lease  to  be  approved  in  thecustomary  way  by  my 
solicitor."  The  offer  contained  in  tiUs  letter  was 
acceptetl  by  the  plaintiff.  The  defentlant's 
solicitor  subsequently  refused  to  approve  the 
lease,  or  io  complete : — Held,  that  there  was  a 
binding,  and  not  a  conditional,  contract,  which 
most  be  specifieally  enforced.  The  meaning  of 
the  provision  was,  that  the  defendant's  solicitor 
was  to  see  that  nothing  irregular  or  unusual  waa 
inBertc<l  in  the  formal  lease  which  was  to  cany 
out  the  agreem(ait.  CMppafidd  Carter,  72 
L.  T.  467. 

—  Introdnetlon  ofSflwIem.] — Be»Suuey 
T."  Some-Payne,  supra. 

Kore formal  Agreement  to.be  Drawn  np.^ — 

Specific  pei-formance  of  an  agreement  "subject 
to  a  contract  to  be  settled,"  or  "  subject  to  a 
proper  contract,"  will  not  be  enforced.  Honey 
V.  Barnard's  Jnn,  60  L.  J.,  Ch.  760 ;  46  L.  T. 
280 ;  29  W.  K.  !i22.  See  also  DonniaoA  T. 
Seo^la  Cafi  Cb.,  45  L.  T.  187. 


*  When  the  cardinal  points  of  a  proposed  con- 
tract are  definitely  agreed  upon  by  letters,  the 
mere  fact  that  in  the  course  of  the  correspond- 
ence reference  has  been  made  to  a  more  formal 
agreement,  or  subsidiary  non-essential  st.ipiila- 
tions,  will  not  deter  the  court  from  considering 
the  agreement  arrived  at  by  the  letters  as  con- 
cluded. Cayley  v.  Waljmle,  S'J  L.  J.,  Ch.  009 ; 
23  L.  T.  !I00  ;  18  W.  H.  7S2. 

The  on'neni  of  land,  in  answer  to  a  written 
offer  to  buy  it,  wrote  saying  tliey  had  received 
tlie  offer,  and  added,  ■'  which  <iircr  we  accept, 
aud  now  hand  you  two  copies  of  conJitions  of 
sale  which  we  have  signed ;  we  will  thank  you 
to  sign  same,  and  return  one  of  the  copies  to 
us "  : — Held,  that  this  was  not  an  unqualified 
acceptance,  and  did  not  make  a  contract  of 
which  specific  performance  could  be  enforced  as 
against  tlie  pui-chasers.  Crogdey  v.  Mayeock, 
43  L.  J.,  Ch.  379  ;  L.  R.  18  En.  180  ;  22  \V.  R. 
387. 

Where  the  parties  have  come  to  a  final  agree- 
ment, and  one  of  the  terms  is  that  such  agree- 
ment shall  be  embodied  in  a  formal  contract,  the 
agreement  may  be  enforced,  even  though  such 
formal  contract  has  not  been  executed.  Itostiter 
V.  miUsr,  48  L.  J.,  Ch.  10  ;  3  App.  Cas.  1124  ;  89 
L.  T.  173  ;  2G  W.  R.  865. 

An  estate  belonging  to  H.  was  offered  for  sale 
In  lots  subject  to  printed  conditions  of  sale,  one 
of  which  provided  that  the  purchaser  should  be 
required  to  sign  a  contract  embodying  the  con- 
ditions. M.  made  a  verbal  offer  for  the  purchase 
of  certain  lots  in  accordance  with  the  conditions. 
The  authorised  agents  of  the  vendors  wrote  to 
him  recapitulating  the  terms  of  his  offer,  and 
accepting  it  on  bcliolf  of  tho  proprietors,  and 
adding  that  he  had  requested  the  solicitors  "  to 
forward  to  him  the  agreement  for  purchase." 
M.  wrote  back  that,  unless  lie  was  left  free  to 
build  or  not  as  he  liked,  the  offer  had  better  be 
reconsidered.  The  agi:]it  replied  that  the  accept- 
ance was  not  conditional,  and  that  he  was  at 
liberty  to  do  as  he  thought  best.  M.  afterwards 
refused  to  complete  the  purchase  : — Held,  that 
the  letters  amounted  to  a  binding  contract  with- 
in the  Statute  of  Frauds.  lb. 

By  a  written  agreement  the  defendant  agreed 
with  the  plaintiff  to  take  a  lease  of  o  house  for 
a  certain  term  at  a  certain  rent,  "  subject  to  the 
preparation  and  approval  of  a  formal  contract" 
No  other  contract  was  ever  entered  into  betwem 
the  parties : — Held,  that  there  was  no  final  agree- 
ment of  which  specific  performance  could  be 
enforced  against  the  ^fendant.  Wim  t. 
Svll,  47  L.  J.,  Ch.  189  ;  7  Ch.  D.  29  ;  26  W.  E. 
230. 

A.  wrote  "  to  confirm  "  a  previous  verbal  offer 
of  6,000i.  for  property.  B.  accepted  the  offer  in 
writing,  coupled  with  the  words,  "I  will  send 
draft  contract  in  due  course  ";— Held,  there  was 
no  contract  contained  in  the  writings.  VaU  eff 
Neath  Colliery  Co.  v.  FumcM,  46  L.  J.,  Ch.  278  ; 
34  L.  T.  231  ;  24  W.  R.  6.H1. 

In  reply  to  a  tcl^pram  from  an  intending  pur*, 
chaser  offering  1,200/.  as  the  purchase-money  of. 
lands,  with  respect  to  which  negotiations  for  a 
sale  had  been  previously  pending,  the  vendor 
telegraphed,  "Accept  your  offer  of  1,200Z.,  sub- 
ject to  letter  and  agreement  to  be  sent  to  your 
solicitor."  A  draft  contract  of  sale  was  subse- 
quently furnished  to  the  purchaser's  solicitor; 
but,  owing  to  differences  as  to  the  tletails,  such  as 
the  commencement  of  the  title,  registry  searches, 
kc,  the  treaty  was  broken  off  by  the  vendor  ^— 
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Hdd,  that  the  Tendor's  acceptance  by  telegram, 
being  expressly  made  subject  to  a  further  agree- 
ment to  be  entered  into  between  the  parties,  did 
not  amount  to  a  concluded  contract,  specific  per- 
fonnaocc  of  which  the  inteoding  purchaser 
was  entitled  to  enforce.  Srien  v.  Swainson,  1 
L.  R.  Ir.  13S. 

The  plaintiff  wishing  to  sell  a  medical  prac- 
tice, with  the  lease  of  the  house  where  it  was 
<»jTled  on,  placed  it  on  the  books  of  a  medical 
agent.  This  led  to  n^otiations  with  the  defcn- 
dant.  The  premiums  asked  for  the  practice  and 
tot  the  lease  were  stated  in  a  letter  from  the 
agent  to  the  defendant,  bat  no  time  for  complet- 
ing the  purchase  was  mentioned.  The  defen- 
dant replied  in  a  letter  to  the  agent  accepting  the 
terms  ofifcrcd,  and  adding  that  he  should  be  ready 
to  pay  the  deposit-money  "on  receipt  of  cor- 
rected agreement,"  and  at  the  same  time  he 
wrote  to  the  plaintiff  personally,  also  accepting 
the  terms  offered,  and  adding,  "  I  shall  tri»t  to 
you  to  give  me  the  best  introduction  you  can 
during  three  months  and  afterwards,  if  neces- 
sary." The  plaintiff  replied,  thanking  the  de- 
fendant for  acceding  to  his  terms,  and  saying 
that  *'  it  would  be  his  aim  as  well  as  his  duty  to 
giTehimaneffectualintroductiontohispatientB." 
A  formal  agreement  was  drawn  up,  but  never 
signed,  and  after  some  further  correspondence 
the  defendant  refused  to  ciHnpleCe  the  purchase  : 
— Held,  that  as  the  time  for  the  commencement 
of  the  purchase  was  left  uncertain,  and  the 
stipnlation  as  to  the  three  months'  introdno> 
tion  was  not  agreed  to,  and  as  the  parties 
contemplated  a  formal  agreement,  there  was 
no  binding  contract  between  the  parties,  and 
the  action  was  dismissed.  May  t.  Thornton, 
51  L.  J.,  Ch.  917  ;  20  Ch.  D.  705 ;  47  L.  T. 
295— C.  A. 

The  plaintiff  and  defendant  signed  a  written 
document  whereby  the  defendant  agreed  to  buy 
and  the  plaintiff  agreed  to  sell  an  estate  therein 
described  at  a  specifictl  price,  "subject  to  a 
formal  contract  being  prepared  and  signed  by 
both  parties  as  approved  by  their  solicitors," 
A  correspondence  ensued,  in  the  course  of  which 
the  defmlant'a  solicitor  stated  that  the  defen- 
d^t  WS8  "quite  firm  in  adhering  to  the  agree- 
ment be  entf»^  into  "  to  give  a  certain  sum  per 
acre  for  the  property,  which  amounted  to  less 
than  the  specified  price.    A  formal  contract  was 

Jire[iared  indraft,  but  was  not,  nor  was  any  other 
ormal  contract,  signed  by  the  parties  or  approved 
hj  their  solicitors.  In  an  action  for  specific  per- 
formance of  the  agreement  as  modilicd  by  the 
correspondence: — Held,  that  there  was  no  con- 
cludctl  agreement  between  the  parties  which  was 
capable  of  being  specifically  enforced.    Winn  v. 

(supra)  foUowed.  Hau-hesiooithy.  Cliaffey, 
66  L.  J.,  Ch.       :  54  L.  T.  72. 

An  action  was  brought  by  vendors  for  specific 
performance.  The  following  telegram  had  been 
signed  and  sent  by  the  purchaser's  solicitor  to 
the  vendor's  solicitor  : — "  Mr.  H.  will  purchase 
•Stonyrootl  at  the  sum  namci:!  to  me  as  owing  to 
the  mortgagees.  Will  write  to-night."  A  tele- 
gram in  reply  was  sent  by  the  vendor's  solicitor 
as  follows: — "  Telegram  with  offer  received,  which 
I  accept  as  solicitor  to  the  second  mortgagees." 
The  purchaser's  solicitor  then  wrote  to  the  ven- 
dor's solicitor  thos : — "I  am  in  receipt  of  your 
telegram  accepting  Mr.  H.'s  offer.  If  I  recollect 
rightly,  the  amount  was  some  ],578f.  Send  me 
tlw  contract,  and  I  will  get  it  s^^i^-"  was 
admitted  by  the  purchaser  that  his  soUcitor  was 


his  agent,  duly  authorised  on  his  behalf  to  send 
the  telegram.  Beyond  this  there  was  no  dis- 
tinct evidence  of  agency  : — Held,  that  there  was 
no  sufficient  note  or  memorandum  in  writing  to 
satisfy  s.  i  of  the  Statute  of  Frauds ;  that'  it 
could  not  be  inferred  that  the  purchaser's  solici- 
tor was  his  agent  to  write  the  letter  ;  but  even 
if  this  could  be  inferred,  the  words  "send  me 
the  contract,"  kc.,  showed  that  it  was  not  the 
intention  of  the  parties  that  the  letter  should 
constitute  a  contract  between  them.  Ooodall  v. 
Harding,  E2  L.  T.  126. 

A.  and  B.  ogreed  to  take  C.  into  partnership  at 
a  future  date,  the  agreement  required  by  both 
sides  to  be  drawn  up  by  solicitors.  The  parties 
had  not  considered,  and  could  not  afterwards 
agree  upon,  several  terms  of  the  intended  partner- 
ship : — Held,  that  there  was  no  concludai  agree- 
ment between  the  parties.  Cannery  v.  Bai,  1 
Cab.  &  E.  291. 

In  July,  1884,  P.,  who  was  entitled  in  fee  to  a 
beerhouse  at  B.  as  trustee,  agreed  to  sell  the 
same  to  the  plaintifb,  but  he  declined  to  com- 

Elete  the  purchase,  and  the  plaintiffs  threatened 
im  with  legal  proceedings.  Subsequently  fresh 
negotiatiotts  were  entered  into  tor  tiie  purchase 
of  the  properi:y,  and  on  the  20th  December  P. 
authorised  his  solicitor  to  sell  to  the  plainti&for 
l.OOOZ.  on  condition  that  they  relinquished  any 
right  of  action  they  might  have  against  him.  At 
that  time  1,0001.  was  the  best  price  obtainable 
for  the  property.  The  plaintlffB'  eoUi^tors  were 
authorised  to  make  a  contract  for  the  plaintlfiB. 
On  the  24th  F.'s  solicitor  virrote  to  the  plaintiffs* 
solicitors,  "  I  now  send  you  for  approval  draft 
contract  containing  the  terms  on  which  P.  is 
willing  to  sell  this  property  to  your  clients.  My 
client  declines  to  produce  an  earlier  title  than 
that  stated  as  the  commencement  of  the  title  in 
the  draft  contract."  The  draft  contract  con- 
tained stipulations  as  to  payment  of  price  and 
commencement  of  title,  but  it  contained  no  pro- 
vision as  to  the  relinqoishment  of  any  right  of 
action.  The  contract  was  shortly  after  re- 
turned by  the  plaintiff'  solicitors  approved. 
Upon  P.'fl  refusal  to  complete,  the  pudntifh 
brought  an  action  against  him  for  specific  per- 
formance : — Held,  that  there  was  no  concluded 
agreement  between  the  parties.  Held,  also,  that 
the  draft  contract  was  not  in  accoptUnoe  with 
the  authority  given  to  P.'b  solicitor.  Whether 
an  agreement  in  accordance  with  such  authority 
would  have  been  a  breach  of  trust,  quaere. 
BHshell  V.  Poeock,  53  L.  T.  860. 

Thefnct  that  a  simpleacceptance  of  an  offer  con- 
tains a  statement  that  the  acceptor  will  iuatruct 
his  solicitor  to  prepare  the  necessary  documents 
does  not  render  the  acceptance  a  conditional 
acceptance.  Crouley  v.  Mayooek  (L.  K.  18  £q. 
180)  approved.  Bolton  v.  Zambsrt,  58  L.  J., 
Ch.  425  ;  41  Ch.  D.  285  ;  60  L.  T.  687 ;  37  W.  B. 
434— C.  A. 

A  "rough  draft"  containing  all  the  essential 
terms  of  a  contract,  and  signed  by  the  party  to  be 
charged,  is  a  sufficient  acknowledgment  within 
the  Statute  of  frauds,  and  can  be  enforced 
against  such  par^,  though  a  more  format  docu- 
ment was  inteDoed  by  the  parties  to  be  pre- 
pared. Gray  v.  Sm  ith,  6I»  L.  J.,  Ch.  146 ;  43 
Ch.  D.  208  ;  62  L.  T.  836  ;  S8  W.  K.  310— C.  A. 

By  a  letter,  dated  the  17th  April.  1893,  and 
signed  by  the  plaintiffs,  th^  o^red  the  defen* 
dants  145,000/.  for  their  business,  induding 
"  the  freehold  brewery  and  premises  at  Deptforo, 
the  fortyninx  freehold  and  six  leaaefaold  nooses 
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enomeratcd  in  the  list  given  to  us,  the  book- 
debts  amoanting  to  6,0002.  and  the  loan  7,8001., 
add  all  consumable  and  rolling  stock,  fixe<l 
and  loose  plant,  horses,  drajs,  carts,  and  other 
effects  now  used  in  connection  with  the  busi- 
ness." The  letter  contained  the  following  con- 
dition "  Thi9  offer  is  made  subject  to  our 
apprOTing  a  detailed  contract  to  be  entered  into." 
The  letter  also  mentioned  the  date  for  comple- 
tion,  and  referred  to  the  payment  of  the  purchase 
money  in  cash  and  preference  and  debenture  stock 
of  a  brewery  company  to  be  formed.  The  defen- 
dants accepted  the  terms  contained  in  the  letter 
by  signing  it.  They  also  had  the  letter  stamped 
as  an  agreement  Subsequently  they  refused  to 
complete.  No  company  was  ever  formed.  An 
action  was  brought  by  the  plaintiffs  for  specific 
performance : — Held,  that  the  above  letter  was 
not  a  binding  contract  between  the  parties,  inas- 
much  as  not  only  was  it  expressed  on  the  face  of 
it  to  be  made  subject  to  the  [>arties  "  approving 
a  detailed  contract  to  be  entered  into,"  but  also 
because  it  was  evident  that  various  important 
details  wore  left  to  be  discussed  and  agreed  on — 
matters  that  could  not  be  settled  without  a 
further  document : — Held,  therefore,  that  specific 
performance  could  not  be  ordered.  Pa^e  v. 
Xorfolk,  70  L.  T.  781— C.  A. 

An  offer  to  purchase  land  contained  the  words 
"  and  if  my  offer  is  accepted  I  will  sign  contract 
on  tJie  auction  particulars."  The  offer  n'as 
accepted  in  writing  "subject  to  contract  as 
agreed,"  and  a  draft  contract  was  enclosed : — 
Held,  that  there  was  a  concluded  agreement, 
specific  performance  of  which  could  be  enforced. 
Filhy  V.  Haujuell,  6.i  L.  J.,  Ch.  8.'>2 ;  [18861  2  Ch. 
737  ;  75  L.  T.  270  ;  45  W.  B.  232. 

And  tee  Vbsboe  and  Pdechaseb, 

 WaiTer  by  T«ndor— Specifle  Perfomuuioe,] 

— An  agreement  in  writing  between  the  plaintiff 
and  the  defendant  provided  that  the  former 
was  willing  to  sell  to  the  latter  a  leasehold 
house,  "subject  to  the  preparation  by  my"  (the 
plaintiff* s)  "  solicitor,  and  completion  dt  a  formal 
contract  : — HeM,  that  this  condition  prevented 
the  agreement  from  being  final ;  that  it  was  not 
for  the  benefit  of  the  plaintiff  only,  and,  there- 
fore, could  not  be  waived  by  him  ;  and,  conse- 
quently, that  he  could  not  enforce  specific 
p^iotmance  of  the  agreement.  Ifawktlry  v. 
Outram  ([1892]  3  Ch.  359)  distinguished. 
Lloyd  V.  Aotoell,  64  L.  J.,  Ch.  744  ;  [1895]  2  Ch. 
744  ;  18  B.  712  ;  73  L.  T.  164  ;  44  Wl  B.  43. 

—  Qnettion  of  Intention.]— W.  was  owner 
of  G-.,  lewed  to  M.,  nnderwhom  B.  occupied  it  for 
some  years.  In  1849,  B.  applied  to  w.  for  a 
lease  of  Oi.  to  himself  from  1862,  when  the 
original  one  to  M.  would  expire.  W.  referred  B. 
to  0.,  his  agent,  and  between  them  there  were 
interviews  and  correspondence,  which  resulted 
in  the  specification  of  terms,  which  were  sent  as 
instructions  by  C.  to  W.'s  solicitor  to  prepare  a 
lease.  Both  W.  and  C.  denied  that  the  one  had 
given,  or  the  other  received,  anthority  to  conclude 
a  binding  agreement,  though  some  evidence  on 
the  part  of  U.  went  to  show  that  the  terms  for 
the  intended  lease  had  been  finally  settled  so  as 
to  constitute  an  agreement: — Held,  that  there 
was  no  concluded  binding  agreement.  Ridgway 
V.  Whartiin,  fi  H.  L.  Cas.  238  ;  27  L.  J.,  Ch.  46  ; 
4  Jur.  (K.s.)  173  i  6  W.  B.  804. 

If  contracting  parties  agree  on  terms  of  which 
there  is  sufficient  evidence,  but  contemplate  in 


addition  a  more  formal  document,  it  becomes  a 
question  of  intention  merely  whether  they 
intend  it  as  a  memorial  of  the  terms  already 
agreed  on,  or  as  the  instrument  1^  which  alone 
they  meant  to  be  bound.  Ih. 

 Altering  Draft  Leu*.]— The  defendant 

having  propo-^ed  to  take  a  lease  of  premises  for 
the  term  of  seven  years,  a  draft  lease  was  pre> 
pared,  to  which  the  defendant  made  some  objec- 
tions. He  ultimately  took  it  away,  to  be  settled 
by  his  solicitors.  His  solicitors  returned  the  draft 
to  the  plaintiff's  solicitors,  with  the  following 
letter : — "  We  have  seen  oar  client,  and  have 
altered  the  draft  lease  in  accordance  with  his  in- 
structions. We  trust  there  will  be  no  impediment 
to  prevent  an  early  completion,  and  shall  be  glad 
to  receive  the  draft  as  soon  as  you  can,  that  we 
may  engross  the  counterpart."  The  plaintiff's 
solicitors  replied,  returning  the  draft  ana  engross- 
ment of  the  tease  and  counterpart,  stating  that, 
acconling  to  the  practice,  where  there  is  no 
definition  on  the  subject,  the  lessor's  solicitor 
invariably  prepares  both  lease  and  counterpart : 
— Held,  tlwt  there  was  no  evidence  of  any 
contract  binding  the  defendant  to  take  the 
tense,  and  no  memorandum  of  any  contract 
sufficient  for  that  purpose,  within  the  4th  section 
of  the  Statute  of  Frau<is.  Fortter  v.  Rowland, 
7  H.  &  N.  103 :  30  L.  J.,  Ex.  396  ;  7  Jur.  (N.S.)  998. 

G.  on  25th  November  signed  a  letter  addressed 
to  B.''b  agent,  whereby  ti.  agreed  to  buy  the 
lease  of  a  house  of  B.  for  a  certain  price,  the 
purchase  to  be  completed  before  Christmas  then 
next,  and  "a  formal  contract  to  be  signed" 
by  G.  "when  prepared"  by  the  solicitors  of  B., 
and  "  when  approved "  by  the  solicitors  of  G. 
A  draft  agreement  prepared  on  belialf  of  B.  was- 
materially  altered  by  the  solicitors  of  G.,  and 
B.'s  solicitors  declining  to  accept  such  altera- 
tions, the  bargain  went  off : — that  no 
action  was  maintainable  upon  G.'s  letter.  Bart- 
lett  V.  Greew,  30  L.  T.  563. 

 AgreemMit  foi  Leaf*— Kers  ProposaL]^ — 

A  memorandum  of  an  agreement  for  a  lease  for 
twenty-one  years  was  signed  by  the  intended 
lessee,  but  not  by  the  lessor,  and  named  referees. 
The  lessor's  agents  prepared  a  draft  lease,  and 
wrote  to  the  lessee,  saying  they  hoped  on  a  certain 
day  to  have  tlic  agreement  prepared  and  ready  for 
inspection  ;  to  this  the  lessee  replied  by  a  letter, 
making  an  appointment,  and  hoping  all  woidd 
be  satisfactorily  arranged.  The  lessee  refused  to 
complete  : — Held,  that  there  was  an  agreement 
sufficiently  signed  by  the  lessor,  but  that  the 
agreement  imiiorted  a  proposal  merely,  and  was 
not  an  unconditional  agreement.  Warner  v. 
Willington,  3  Drew.  523  ;  25  L.  J.,  Ch.  662  ;  2 
Jur.  (N.S.)  433  ;  4  W.  R.  631. 

— -  Parol  KegotiationB.]  — Where,  after  a 
parol  contract,  before  the  parties  separate,  one 
asks  that  he  may  have  a  note  of  it,  and  the 
other  writes  out  a  note  or  memorandnm  of  it» 
which  purports  to  contain  the  contract,  and 
does  contain  all  the  essential  elements  of  it, 
the  latter  must  be  taken  to  contain  the  terms 
of  the  contract,  and  the  previous  parol  contract 
cannot  be  referred  to,  Bromley  v.  Johnion,  ^ 
L.  T.  715;  low.  B.  303. 

If  there  are  imrol  negotiations,  which  are 
afterwards  reduced  into  writing,  the  writing 
must  be  looked  to  as  showing  the  final  arniiige- 
'  ment.  Sinclair  v.  Stcrentim,  2  Bing.  614 ;  1 
Car.  Jc  P.  582. 
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—  Wkaflur  S^niTalnt  to  Vnr  Tnm.] — i 

When  an  offer  in  writing  is  accepted  in  writing, 
the  mere  reference  in  the  document  accepting  the 
offer  to  the  preparation  of  a  more  formal  con- 
tract does  not  amount  to  the  introduction  of  a 
new  term.  Bonnewell  t.  Jenkint,  47  L.  J.,  Gh. 
758  ;  8  Ch.  D.  70  ;  3^  L.  T.  81 ;  26  W.  HI  294— 
C.A. 

B.  wrote  to  estate  agents,  in  whose  hands  J. 
had  placed  a  leasehold  property  for  sale  : — "  In 
reference  to  Mr.  J.'s  premises,  I  think  80U^  for 
the  lease,  fixtures,  fittings,  &c.,  is  aboat  what  I 
Abonld  be  willing  to  give.  Posaession  to  be  given 
me  within  fourteen  days  from  date,"  &c.  The 
agents,  baring  received  authority  from  J.  to 
accept  the  offer.  rej>lied  : — "  We  are  instructed  to 
accept  yonr  offer  of  800^.  for  theac  premises,  and 
hare  asked  Mr.  J.'s  solicitor  to  prepare  con- 
tract " : — Held,  that  the  reference  to  the  prepara- 
tion of  &  formal  contract  did  not  prevent  the 
two  letters  from  constitating  a  binding  contract. 

An  intimation  in  the  written  acceptance  of  a 
tender  tiiat  a  contract  will  be  afterwards  pre- 
pared, does  not  prevent  the  parties  from  becom- 
ing bound  to  perform  the  terms  in  the  tender 
«^  acceptance  res[>ectively  mentioned,  if  the 
intention  of  the  parties  was  thereby  to  enter 
into  an  agreement,  and  if  the  preparation  of  the 
contract  was  contemplated  merely  for  the 
purpose  of  expressing  the  agreement  already 
arrived  at  in  formal  language.  Lewit  Brats^ 
3  Q.  E.  D,  667  ;  37  L.  X.  738 ;  26  W.  E.  152— 
C.A. 

DettUs  t*  b«  SmlMidled.] — A  vendor  and  pur- 
chaser had  agreed  by  parol  upon  the  sale  of  a 
house  at  a  specified  price.  The  purchaser,  by 
arrangement,  wrote  a  letter  to  the  vendor  con- 
firming his  offer,  repeating  the  terms,  and  request- 
ing a  reply.  The  vendor's  solicitor  replied, 
stating  tbat  be  was  instructed  to  carry  out  the 
sale  Cff  the  bouse  according  to  the  purchaser's 
letter,  but  adding,  "  there  are  some  details  to  be 
embodied  in  a  contract  of  sale  which  I  will 
prepare  and  forward  for  your  approval  and 
signatore  "  : — Held,  that  the  latter  words,  as  to 
details  to  be  embodied,  qualiBed  the  other- 
wise unconditional  acceptance  of  the  offer  in  the 
poiduser'B  letter,  and  that  there  was  not  a 
rafficient  memorandum  in  writing  within  the 
4th  section  of  the  Statute  of  Frauds.  Ball  v. 
Bridget,  30  L.  T.  430  ;  22  W.  B.  552. 

S^utnres  to  bt  Affixed.]— It  la  a  general 
principle  tbat  when  parties  enter  into  any  agree- 
ment, and  the  understanding  is,  that  it  is  to  be 
reduced  into  writing,  or  if  it  is  already  in  a 
written  form,  that  it  is  to  be  signed  before  it  is 
acted  upon,  or  is  to  take  effect,  it  is  not  binding 
npon  them  until  it  is  so  written  or  signed.  Bojfd 
T.  Hi»d,  25  L.  J.,  Ex.  246. 

The  defendants  and  T.  were  partners  in  a  col- 
liery, and  in  October,  1836,  the  defendant  signed 
an  agreement  with  the  plaintiff,  purporting  to  be 
made  between  the  defendants  and  T.  of  tixe  one 
part,  and  the  plaintiff  on  the  other  part,  by  which 
tiieyof  the  first  partagreedtosupplytheplaintiff 
with  coals  from  the  colliery  for  a  term  of  three 
yean,  to  commence  on  the  1st  July,  1837  ;  the 
instrument  contained  a  stipulation,  by  the  parties 
of  the  first  part,  for  a  lease  to  the  plaintiff  of 
a  wharl  At  the  date  of  the  agreement  the 
inrtieB  were  acting  under  a  similar  one,  which 
would  expire  on  the  let  July,  1837,  and  was 


executed  by  T.  also,  but  T.  never  signed  the 
agreement  in  question,  and  on  being  asked  to 
do  so  in  July,  1837,  refused.  There  was  also 
evidence  that  the  plaintiff  had  treated  this 
agreement  as  not  binding : — Held,  in  on  action 
the  plaintiff  against  the  defendanta  on  the 
agreement,  that  it  was  a  qoestlon  for  the  jury, 
whether  the  parties  intended  the  instrument  to 
be  binding  onlv  on  the  condition  of  T.  slgnit^ 
it.  Zateh  V.  Wedlake,Z  P.  &  I).  499  ;  11  A.  & 
E.  959  ;  9  L.  J.,  Q.  B.  201. 

"Ssliijflot  ta  Final  Arranfements."]— In  an 

action  against  a  defendant  for  the  br^ch  of  a 
contract  to  go  as  surgeon  on  board  an  Australian 

emigrant  v»sel,  the  letter,  containing  the  terms 
proposed  by  the  plaintiffs,  required  the  defendant 
to  remit  them  one-third  of  the  passage-money. 
The  defendant's  acceptance  of  the  proposal 
was  in  these  words : — I  will  accept  the  ap- 
pointment of  surgeon  to  your  vessel,  on  the  terms 
you  propose  "  ;  and  he  added,  *'  I  expect  to  be  in 
London  Saturday  or  Monday,  when  I  will  call  on 
you,  and  make  final  arrangements "  : — Held, 
tbat  the  jury  was  warranted  in  finding  that  the 
contract  was  complete,  so  as  to  bind  the  defen- 
dant, though  he  did  not  remit  the  money 
required,  or  call  to  make  final  arrangements. 
Biehardt  v.  Hayward,  2  Scott  (h.r.)  670;  2 
Man.  &  G.  574 ;  10  L.  J.,  C.  P.  108. 

Hatter  to  ha  Arranged  by  Agent.] — ^The  agents 
of  A.,  who  had  a  lease  of  premises.  No.  22,  Bel- 
grave  Rood,  to  dispose  of,  wrote  to  B.  as  follows : 
— "  We  have  been  requested  by  Mre.  B.  to  find 
her  a  lodging-house  in  this  neighhourhood ;  and 
we  forward  for  your  approval  particulars  of  two 
which  we  think  most  likely  to  suit."  Inclosed 
were  particulars  of  two  houses,  one  of  which  was 
No.  22,  Belgrave  Bood,  the  terms  for  which  were 
stated  to  be  ; — Premium,  250  guineas  ;  rent,  802. ; 
and  certain  fixtures  and  planned  furniture  to  be 
taken  at  a  valuation.  B.  replied  as  follows : — 
"I  have  decided  on  taking  No.  22,  Belgrave 
Boad,  and  have  spoken  to  my  agent,  Mr.  C.,  of, 
&c.,  who  will  arrange  matters  with  you  if  you 
will  put  yourselves  in  communication  with  him. 
I  leave  town  this  afternoon ;  so,  if  you  have 
occasion  to  write  to  me,  please  adidress  to  Ciren* 
cester" : — ^Held,  that  these  two  letters  did  not 
constitute  a  complete  agreement  binding  on  the 
defend&nt.  Stanley  t.  Bowdemndl,  L.  K.  10  C. 
P.  102  ;  23  W.  B.  389. 

By  Tender.]— The  guardians  of  the  poor  of  a 

Elace,  with  a  view  to  obtaining  tenders  for  meat 
)r  the  use  of  the  workhouse,  issued  an  adver- 
tisement, stating  that  they  would  receive  tenders 
for  the  supply  of  the  workhoiae  with  meat  for 
three  months,  from  thirty  to  fifty  stone,  more  or 
less,  per  week  (describing  the  sort  of  meat)  ; 
that  sealed  tenders  were  to  be  sent  to  the  clerk 
of  the  guardians,  and  that  all  contractors  would 
have  to  sign  a  written  contract  after  the  accept- 
ance of  the  tender.  The  defendant  wrote  to  the 
guardians  to  say  that  he  proposed  to  supply 
the  workhouse  witli  meat,  according  to  adver- 
tisement, for  the  ensuing  three  months,  at  six- 
pence per  pound.  This  tender  was  accepted, 
and  the  defendant  was  informed  that  he  was 
appointed  butcher  ;  but,  immediately  afterwards, 
he  wrote  to  the  guardians  to  say  that  he  declined 
the  appointment : — Held,  that  as  a  written  con- 
tract was  to  be  executed,  the  acceptance  of  the 
tender  did  not  form  a  binding  contract,  so  as  to 


Digitized  by 


27 


CONTRACT— Formation  of. 


28 


render  the  defendant  liaWe'  for  refufling  to 
supply  the  workhouse  with  meat  in  accordance 
with  histcnder.  Xiji^ttoR-uponSuU (^Governors, 
^c.)  V.  i«cA,  10  Ex.  611 ;  8  C.  L.  R.  196  j  24  L. 
J.,  Ex.  2?l. 

A  proposal  to  receive  tenders  for  certain  things 
to  be  sold  (specifying  no  limitation  or  qaalificn- 
tion),  and  on  acceptance  (also  specifying  no  limi- 
tation or  qualification),  is  a  contract  for  the 
whole.  Thora  v.  PuiUe  Workg  OmmitHonert, 
32  Beav.  490. 

The  defendiinta  advertised  that  ofEers  woald  be 
received  for  old  Portland  stone  of  Westminster 
Bridge.  The  plaintiff  made  an  offer  for  the  stone 
of  a  particular  quality,  which  was  accepted 
Held,  that  tills  was  a  contract  for  the  purchase 
of  all  the  stone  of  that  quality.  lb. 

dnalifieation  ihonld  be  Clearly  Stated.] — 

When  a  contract  is  composed  of  an  offer  by 
letter  and  an  acceptance  of  the  offer  by  letter,  if 
the  offer  is  clear  and  unambiguous,  and  the  party 
who  answers  it  wishes  to  add  to  it  any  condition 
or  qnalification,  the  onus  rests  upon  him  of  stat- 
ing clearly  and  precisely  what  that  condition 
or  qualification  is  ;  if  the  answer,  though  am- 
biguous, is  capable  of  being  construed  as  an 
acceptance,  pure  and  simple,  of  the  offer,  the 
party  making  the  offer  is  justified  in  acting 
npon  it  in  that  sense.  Englith  and  Jbreign 
Credit  Co.  r.  Ardvin,  40  L.  X,  Ex.  108  ;  L.  B.  B 
H.  L.  64. 

Conditional  or  Absoltite  Aeoeptanee.] — ^A.,  the 
agent  of  an  intending  purchaser  of  leaseholds, ; 
wrote  to  B.,  the  vendor's  agent,  that  he  "  could 
give  hira  601.  for  the  lease,  plant,  kc,  if  ac- 
cepted at  once."  B.,  in  reply,  asied  A.  to  allow 
the  offer  to  remain  open  for  twenty-four  hours, 
in  order  that  he  might  submit  it  to  his  employer. 
On  the  following  day  he  wrote  to  A,  "  I  am  di- 
rectal  to  accept  your  offer  of  60Z.  for  the  lease, 
&c  .  .  .  I  shall  be  here  at  11  to  11.30  to-mor- 
row morning  to  sign  contract."  A.  did  not  reach 
B,*a  ofiBce  nntU  twelve  o'clock.  B.  had  waited 
for  him  until  a  quarter  to  twelve,  and  then  sold 
the  property  to  a  third  party  : — Held,  that  the 
letters  constituted  a  binding  contract,  and  specific 
performance  was  enforced  against  the  Tendor. 
SraiiMn  y.  Stammers,  28  W.  B.  180. 


o.  IsfBTxad  from  Olxoumstonoea  or  Oondnot. 

CirenmstaneeB.  ]  —  Whenever  circumstances 
arise  in  the  ordinary  business  of  life  in  which,  if 
two  persons  were  ordinarily  honest  and  careful, 
the  one  of  them  would  make  a  promise  to  the 
other,  it  may  properly  be  inferred  that  both  of 
them  understood  that  such  a  promise  was  given 
and  accepted.  J-'ard,  Ex  parte,  Ckappell,  In  rc, 
C5  L.  J.,  Q.  B.  406  ;  16  Q.B.  D.  307.— Per  Eaher 
(Ld.),  M.B. 

Wherever  a  relation  exists  between  two  parties 
which  involves  the  performance  of  certain  duties 
by  one  of  them,  and  the  payment  of  reward  to 
hira  by  the  other,  the  law  will  imply,  or  a  jury 
may  infer,  a  promise  by  each  party  to  do  what 
is  to  be  done  by  him.  Morgan  v.  Batey,  6  H.  & 
X.  265  ;  30  L.  J,,  El.  131 ;  8  1^  T.  784  ;  9  W.  B. 
376. 

Condact.] — ^Where  the  plaintiff  sent  goods  to 
the  defendant's  house,  and  defendant  kept  part 
them,  it  was  held  that  be  was  liaUe  on  an 


implied  contract  to  pay  the  value  of  the  goods. 
Hart  V.  MilU,  15  M.  &  W.  85,  87 ;  16  L.  J.,  Ex. 
200. 

The  defendant  ordered  of  the  plaintiff  a  pnbli« 
cation,  to  be  delivereil  in  monthly  parts.  He 
received  eight  parts,  and  then  refused  to  receive 
more.  No  action  could  be  brought  upon  the 
original  contract  owing  to  the  Statute  of  Frauds, 
but  it  was  held  that  there  was  a  promise  to  pay 
for  the  parts  received.  J^avor  v.  Pyne,  3  Bmg, 
286,  288  ;  II  Moore,  2  ;  2  Car.  k  P.  91. 

 When  InsniHoieiit.] — A.,havingahor8eto 

sell,  agreed  to  let  B.  have  him  for  thirty  guineas, 
if  he  liked  him,  and  that  he  should  take  him  a 
month  on  trial:  B.  accordingly  took  him,  and 
kept  him  about  a  fortnight,  and  then  told  A.  he 
liked  the  horse,  but  not  the  price,  and  A.  desired 
him,  if  he  did  not  like  the  price,  to  return  the 
horse  ;  B.,  however,  kept  him  ten  days  more,  and 
then  returned  him  ;  but  A.  refused  to  receive 
him,  and  brought  an  action  on  the  contract  for 
thirty  guineas,  the  price  of  the  horse: — ^Held, 
that  be  could  not  maintain  such  action.  J£!tZt»  t. 
Mortimer,  1  Bos.  4:  P.  (n.b.)  257. 

D.  4:  Co.  were  manufacturers  of  light  fabrics, 
of  which  the  patterns  were  supplied  by  their 
own  artists.  Every  spring,  and  antumn  they 
introduced  new  patterns  into  the  English  market, 
and  after  the  season  was  over,  they  were  in  the 
habit  of  selling  their  surplus  stock  at  agreaUy 
reduced  price,  but  always  for  the  purpose  of 
having  it  shipped  to  foreign  countries,  where  its 
sale  at  the  reduced  price  could  not  affect  their 
home  trade,  G.,  plaintiffs'  agent,  accordingly 
sold  some  lots  of  such  surplus  stock  to  P.,  at 
Manchester,  as  he  allied,  upon  the  express 
understanding  and  agreement  that  the  goods 
were  to  be  shipped  by  P.  to  the  United  States 
and  the  West  Indies,  and  were  not  to  be  sold  in 
the  home  market.  It  appeared  that  P.  obtained 
a  longer  than  the  usual  term  of  credit  in  the 
transaction,  as  plainti^  stated,  at  P.'s  request, 
on  the  ground  that  he  could  not  sooner  get  liie 
money  from  abroad  in  return  for  the  goods. 
Upon  a  bill  for  specific  performance,  and  praying 
for  an  injunction  to  restrain  P.  from  selling  the 
goods  in  England  : — Held,  that  the  evidence  of 
Qie  contract  was  insufficient,  and  that  the  proper 
remedy  in  such  a  case  was  at  law.  Dollfut  t* 
Pio^ford,  2  W.  E.  204. 

Acting  on  Terms.]  —  Circumstances  in  the 
conduct  of  two  parties  may  establish  a  binding 
contract  between  them,  although  l^e  agreement, 
reduced  into  writing  as  a  draft,  has  not  been 
formally  executed  by  either.  Brogdat  v.  Metro- 
politan jRy.,  2  App.  Cas.  666. 

A  mere  mental  assent  to  the  terms  stated  in  a 
proposed  contract  would  not  be  binding,  but 
acting  upon  those  t«rms,  by  sending  coals  in  the 
quantities  and  at  the  prices  mentioned  in  it, 
amounted  to  sufficient  to  show  the  adoption  of 
the  writing  previously  altered  and  sent,  and  to 
constitute  it  a  valid  contract.  lb. 

The  onus  of  showing  that  both  parties  had 
acted  on  the  terms  of  an  agreement  which  had 
not  been,  in  due  form,  executed  by  either,  lies 
upon  the  party  who  rests  his  case  on  that  dr- 
cumstance.   J  b. 

B.  it  Co.  being  indebted  to  the  plaintiffe,  who 
were  bankers,  the  defendants,  by  a  writing 
expressed  to  be  made  between  the  plainti&  and 
the  defendants,  in  consideration  of  the  agreement 
thereinafter  contained  on  behalf  of  the  plaintiffs 
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■greed  that  .fbej-  would  ■pay  all  moneys  which 
then  were  or  at  any  time  should  be  due  from  G. 

Col  to  the  plaintil^,  not  exceeding  35,000/.,  by 
instalmcate  of  3,000J.  a  year,  for  five  yean,  and 
two  subsequent  annual  instalments  of  10,OOOZ.  ; 
and  in  consideration  the  plaintiffs  agreed  that 
they  would  not  charge  more  than  five  per  cent, 
interest  to  E.  &  Co. ;  and  when  all  debts  of  E.  & 
Co.,  except  15,0001.,  shoidd  have  been  paid, 
would  grant  them  a  full  release.  This  agreement 
was  signed  by  the  defendants,  and  handed  by 
them  to  the  plaintiffs,  who  bad  pressed  for  it. 
The  plaintiffs  had  acted  upon,  but  never  executed 
it:^ — Held,  that  the  agreement  was  binding  upon 
the  defendants,  notwithstanding  that  it  bad  not 
been  executed  by  the  plaintifEa.  .Liverpool 
Sorimt/h  Bank  y.  Seclea,  4  H.  N.  139 ;  26 
L.  J.,  £x.  122. 

Differences  having  arisen  between  R,  a  share- 
bolder,  and  the  managing  director  of  a  registered 
company,  and  the  other  directors,  the  board,  at  a 
duly  constituted  meeting,  came  to  the  following 
resolution : — "  The  board  is  willing  to  accept  Mr. 
B.'s  resignation,  and  to  pay  him  the  proportion  of 
ralary  due,  say  in  round  numbers,  150/.,  and  at 
the  same  time  the  members  of  the  board  will 
jointly  relieve  him  of  his  sbares,  and  guarantee 
himagainstallcallsthereon.  The  directors,  being 
desirous  that  this  matter  should  be  definitely 
settled,  request  that  Mr.  B.  will  reply  to  the  offer 
sow  made  to  him  by  the  next  board  day,  the  4th 
<£  Septemlxr ;  unless  the  terms  of  ^r^ment  pro- 
posed are  accepted  by  that  date,  the  directonj  are 
to  be  no  longer  bound  by  th^n.  (Signed)  T.  A., 
Chairman."  B.  replied  within  the  time  men- 
tioned:— "lacceptyouroffer.  It  may  be  arranged 
as  speedily  as  you  can  wish,  and,  in  fact,  I  accept 
the  offer  as  one  to  be  at  once  carried  out,  and  on 
receiving  the  guarantee  as  to  the  shares,  in  which 
I  presume  yonr  chairman,  Mr.  C,  coacots,  and 
adricethatthesumfixedis  paidin  to  my  account 
at  L.,  my  resignation  shall  be  at  once  forwarded." 
At  a  meeting  of  the  directors,  the  board,  by  a 
minute,  accepted  U.'s  resignation,  and  requested 
the  secretary  to  get  the  guarantee  prepared  by  the 
solicitors,  and  to  take  other  steps  to  carry  out 
the  negotiation  : — Held, that  the  resolotiuns  and 
letters  constituted  a  complete  agreement,  and 
bound  die  directors  individiuUy  who  were  present 
when  the  offer  was  made ;  and  that  B.  naving 
resigned,  and  been  compelled  to  pay  calls  on  his 
shares,  might  maintain  an  action  against  the 
directors  for  not  indemnifying  him,  although  no 
guarantee  was  tendered  for  execution.  Barlier 
Y.AlUu^SH.&N.  61;  29  L.  J.,  Ex.  100;  6Jur. 
(HA.)  23  ;  1  L.  T.  167  ;  8  W.  R.  127. 

 Draft  Agreement  "Approved."— Theword 

"approveti,"  written  by  one  of  the  parties  at  the 
end  of  a  draft  agreement,  must  be  taken  as  an 
approval  ctf  the  substance  of  the  draft,  and  not, 
as  in  the  case  of  a  canvqrancer's  or  solicitor's 
draft,  an  approval  of  the  mere  form.  Bragden 
V.  Metropolitan  Ry.  supra. 

B.  had  for  some  years  supplied  a  railway  com- 

r\y  with  coals.  At  last  it  was  suggested  by 
tliat  a  contract  should  be  entered  into  between 
them.  After  their  agents  had  met  together 
the  terms  of  agreement  were  drawn  up  by  the 
agent  of  tiie  company  and  sent  to  B.  B.  filled 
Qp  certain  parts  of  it  which  had  been  left  in 
blank,  and  introduced  the  name  of  the  gentle- 
man who  was  to  act  as  arbitrator  in  case  of 
diffetenccsbetween  the  parties,  wrote  "approved" 
at  the  end  of  the  paper,  and  signed  ids  own  I 
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name.  B.'s  agent  sent  back  the  papor  to  the 
agent  of  the  company,  who  put  it  in  his  desk, 
and  nothing  farther  was  done  in  the  way  of 
a  formal  execution  of  it.  Both  parties  for  some 
time  acted  in  accordance  with  the  arrange- 
ments mentioned  in  the  paper.  Coals  were 
supplied  and  payments  made  as  therein  stated, 
and  when  some  complaints  of  inexactness  in 
the  supply  of  coals,  according  to  the  terms 
stated  in  the  paper,  were.made  by  the  company, 
there  were  explanations  and  excuses  given  by 
B.,  and  the  contract  was  mentioned  in  the 
correspondence,  and  matter  went  on  as  before. 
Finally  disagreements  arose,  and  B.  denied 
that  there  was  any  contract  which  bound  him 
in  the  matter : — Held,  that  these  facts  and  the 
actual  conduct  of  the  partita  established  the 
existence  of  such  a  contract,  and  there  having 
been  a  clear  breach  of  it,  B.  most  be  hdd  liable 
upon  it.  lb. 

B.  was  the  chief  partner  in  a  partnership  <A 
three  persons.  The  word  "approved,"  writtenl^ 
him  and  signed  with  h  is  name,  was  treated  as  an 
assent  binding  on  all  the  partners  (whose  names 
were  mentioned  in  the  paper),  although  tiie  usual 
form  of  signature  of  the  partnership  was  that  of 
"B.&Sons."  lb. 

Slgnii^  *'  Tnm-Paper."3 — Defendants  having 
purcnosed  a  cargo  of  coals  on  board  a  ship  lying 
in  the  port  of  Lonilon,  signed,  in  conjunction 
with  the  factor  who  sold  the  coals,  and  in  the 
usual  course,  n  turn-paper,  addressed  to  the  ship- 
meter,  who  was  thereby  directed  to  unload  after 
a  certain  rate  per  working  day,  at  a  certain  dock  ; 
and  on  the  following  day  the  captain,  having 
arrived  at  the  dock,  gave  notice  to  the  dockmastci 
that  he  was  ready  for  unloading.  Inconsequence, 
however,  of  there  being  already  several  vessels  at 
Uie  dock  entitled  to  precedence,  the  uuloadingof 
the  ship  was  delayed : — Held,  in  an  action  for 
demurrage  by  the  shipowner,  that  the  turn- 
paper,  in  the  absence  of  any  evidence  of  custom, 
did  not  constitute  a  contract,  nor  was  it  evidence 
of  one,  as  between  the  phiintiffs  and  the  defen-  . 
dants,  that  the  unloading  should  commence 
immoiiafcly  upon  the  arrival  of  the  ship  at  the 
appointed  place.  UlL/ulforth  v.  Con/,  32  L.  J., 
Q.  B.  78;  9  Jur.  (K.s.)  910.  Affirmed,  32 
L.  J.,  Q.  B,  879 ;  8  L.  T.  786 ;  10  W.  B.  91ft 
—Ex.  Ch. 

4.  Vnaooepted  Propoaala, 

To  Pay  Salary.]— A.,  the  manager  of  a  theatre, 
by  letter,  proposes  to  B.,  an  actor,  an  engage- 
ment at  2!.  per  week,  determinable  by  a  month's 
notice.  B.  performs  under  this  prop«KaL  Kotice 
is  given  by  letter  to  B.  to  iletermine  the  em- 
ployment, unless  B.  will  consent  to  a  reduction 
of  salaiy.  In  a  thinl  letter,  A.  writes  : — "  I  have 
received  your  letter,  and  upon  reconsideration 
will  give  you  the  same  terms,  21.,  for  the  summer 
season"  :— Held,  that  the  first  and  third  letters- 
containe:!  merc^  proposals,  and  that  as  no 
agreement  was  constituted  between  the  parties, 
until  those  proposals  ha,l  been  expressly  accept^' 
or  tacitly  acquiesced  in  by  B.,  the  correspond- 
ence was  admissible  in  evidence  without  an 
agreement  stamp,  IIu.d«peth  v.  Tarnold,  9 
e.  B.  625  ;  I'J  L.  J.,  C.  P.  321  ;  14  Jur.  578. 

To  Pay  Debt  of  Third  Party.]— A  declaration 
stating  that  J.  being  indebted  to  the  plaintiff  in 
a  certain  sum,  the  defendant,  by  his  agent, 
I  wrote  to  the  plaintiff  as  follows ; — >'  Witiioat 
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prejudice  to  any  proceedinga  you  may  think 
proper  to  take,  Mr.  A.  (the  defendant)  offers  to 
pay  a  compoeition  of  78.  In  the  pound  on  your 
accoout  against  his  nephew,  on  your  giving 
proper  imlemnificatioQ  to  both.  In  the  event 
oC  your  accepting  the  offer  I  will  thank  you  to 
forward  me  the  particulara  of  your  account,  in 
order  that  the  same  may  be  properly  examined  "  ; 
and  that  the  plaintiff  accepted  the  offer,  and 
thereupon  forwarded  the  particulars  of  his 
account ;  and  although  he  has  always  been 
ceady  and  willing  and  offered  to  eive  a  proper 
indemnification,  yet  the  defendantnas  not  paid 
ihe  composition  ; — is  bad,  as  not  showing  any 
innding  contract,  but  a  mere  offer  to  pay.  Cope 
V.  Alhinson,  8  Ex.  185  ;  22  L.  J.,  Ex.  37. 

R.,  a  nephew  of  defendant,  being  indebted  to 
plaintiff,  defendant  wrote  a  series  of  letters  to 
plaintiff,  on  which  plaintiff  relied  to  prove  the 
guarantee  on  which  the  action  was  brought, 
jfn  the  first,  on  8th  November,  1861,  he  wrote, 
"  I  have  no  doubt  I  can  send  R,  money  to  pay 
on  Tuesday  next,  November  12th  ;  just  give  him 
time,  and  I  will  see  you  don't  lose  a  shilling  by 
him."  On  6th  December  he  wrote,  Baying,  "  I 
really  don't  know  what  to  do  for  the  best,  but 
Bomething  shall  be  done,  so  that  yon  shall  have 
your  money  ;  I  hope  I  shall  be  able  to  get  some 
\a,  and  discharge  your  bill  as  soon  as  possible  ; 
you  shall  hear  from  me  this  day  week  without 
ii^l.  I  have  been  disappointed,  but  you  shall  be 
paid."  And  on  8th  Febmaiy,  1862,  he  wrote, 
"  I  received  a  letter  from  your  solicitor  request- 
ing payment  of  25/.  You  are  aware  that  this  is 
all  loss  to  me.  I  am  sorry  to  say  I  am  still 
liable  to  other  claims  upon  me ;  under  these ; 
circumstances  1  hope  you  will  be  as  favourable 
AS  you  can.  I  think  if  I  make  an  effort  to  pay 
ISf.  to  you  for  my  release  from  this  transaction, 
I  irill  ai3  80  at  once,  as  you  will  then  have  B. 
to  sue  for  the  balance  "  : — Held,  that  the  above 
letters  wem  mere  unaccepted  proposals,  and  did 
iiot  constitute  a  sufficient  promise  binding 
vithin  the  terms  of  the  Statute  of  Frauds. 
Jfev^ort  V.  Spitey,  7  L.  T.  328. 

Per  Obaimell,  B.:— When  a  guarantee  is  given 
Cor  the  debt  of  another,  it  is  accepted  by  the 
party  to  whom  it  is  given,  the  consideration  for 
it  being  an  agreement  by  him  to  forbear  pay- 
ment for  the  required  time;  but  there  was 
nothing  of  that  sort  here.  2  b. 

To  lurare— After  Aviddod  Agreuunt.]— The 
plaintiff,  through  J.,  his  insurance  broker, 
effected  an  insurance  on  the  ship  B,,  then  on  her 
ivoyage  from  Newcastle  to  Qenoa,  from  the  21st 
ot  January,  1857,  to  the  20th  of  January,  1858  ; 
the  policy  was  subscribed  by  the  defendant  on 
Xhe  19th  of  January  for  3,U0O/.  On  the  lath, 
the  plaintiff  received  a  letter  from  the  captain, 
informing  him  that  the  vessel  had  been  on  shore 
on  the  coast  of  Spain  on  the  2nd  of  January, 
and  had  sprung  a  leak,  and  was  forced  to  go 
into  port  for  repairs.  The  plaintiff  sent  the 
letter  to  J.,  but  he  did  not  inform  the  defendant 
nl  the  circumstance,  and  he  first  heard  of  it  on 
the  22nd,  from  an  entry  in  the  Casualty  Book 
at  Lloyd's,  made  that  day  from  particolaTB 
supplied  by  the  plaintiff.  The  defendant  imme- 
diately wrote  the  following  letter  to  J. — "  Under- 
Btanding  that  the  steamer  B.  had  been  on  shore, 
I  do  not  consider  that  my  risk  commences  until 
the  vessel  has  been  surveyed  and  repaired."  J. 
did  not  answer  this  letter,  nor  C(Hiimunicate  it 
to  the  plaintiff.   The  ship  was  repaired,  and  fit 
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for  use  on  the  Snd  of  April.  In  October  she 
was  totally  lost :— Held,  that  the  fact  of  the 
vessel  having  been  aground  was  material  to  the 
risk,  and  that  its  non-communication  to  the 
defendant  avoided  the  policy,  and  that  the 
defendant's  letter  oi  the  22Qd  of  January  did 
not  in  law  or  fact  create  a  fresh  contract  of 
assurance  from  the  time  the  repairs  were  effected, 
for,  at  the  utmost,  the  letter  was  a  mere  un- 
accepted proposal.  Suttell  v.  Thornton,  6  H.  Jt 
N.  140 ;  30  L.  J.,  Ex.  69  ;  6  Jur.  (NAl  1080 ; 
8  W.  B.  615— Ex.  Ch. 

2.  Statute  of  Fbauds. 

See  Sale  of  GoodB  Act.  1898  (66  ft  57  Yict 
c.  71). 

m.  Oenerally. 

Utility,] — l/ord  Nottingham's  opinion  "that 
the  Statute  of  Frauds  is  so  wise  ami  beneficial  to 
the  public,  that  it  deserved  a  subsidy,"  adopted. 
Pop/tam  V.  Eyre,  Lofft.  786. 

Kot  Betroipeotlve.]— A  demurrer  to  a  bill  ex- 
hibited subsequently  to  the  Statute  of  Frauds, 
for  the  performance  of  a  parol  agreement  prior, 
overruled,  the  statute  not  being  retrospective. 
Statutes  restrictive  <^  the  common  law  receive 
a  restrictive  ccmstruction.  The  Statute  of 
Frauds  raiginated  with  Lord  Nottingham.  Ash 
V.  Abdy,  3  Swanst.  664. 

Does  not  invalidate  Coutraet.] — A  contract 
which  is  not  enforceable  by  reason  of  the  pro- 
visions of  the  Statute  of  Frauds,  s.  4,  neverthe- 
less is  an  existing  contract  and  is  not  void 
altogether,  and  a  fresh  contract  cannot  be 
imphed  from  acts  done  in  pursuauce  of  it. 
Britain  v.  Mouiter,  48  L.  J.,  Ex.  862  ;  11 
Q.  B.  D,  128 ;  40  L.  T.  240  ;  27  W.  B.  482— 
C.  A. 

The  contract  mentioned  in  s.  4  of  the 
Statnte  of  Frauds  is  not  absolutely  void  it 
not  in  writing,  as  rcqtiired  by  the  statute,  that 
section  relating  to  the  mode  of  procedure,  and 
not  to  the  contract  itself.  Consequently  such 
parol  contract,  though  made  in  a  foreign  country, 
where  it  is  good  and  capable  of  being  enforced, 
cannot  be  sned  on  in  this  country.  Lerouw  v. 
SrowH,  12  0.  B.  801  i  22  li.  J.,  C.  f .  1 ;  16  Jnr. 
1021 ;  1  W.  B.  S3. 

Sefsnee  ot]— A  defence  founded  on  the 
Statute  of  Frauds  cannot  now  be  raised  by 
demurrer.  Catling  v.  Xing,  46  L.  J.,  Ch.  384 ; 
B  Ch.  D.  660  ;  36  L.  T.  626  ;  25  W.  E.  550— 
C.  A.  S.  P.,  Morgan  v.  Woiihington,  SS  h.  T. 
448. 

The  statute  if  rdled  on  most  be  pleaded. 
Tou)l$  v.  TbpAofli,  87  L.  T.  808. 


b.  Sofflolsnoy  of  Kote  or  Keooiorajidiim. 

i  Generally. 

Bahitantial  Oomplianee  Svffleient.]— The  sub- 
stance of  the  Statute  of  Frauds  being  complied 
with  in  the  material  parta,  the  forms  have  never 
been  insistfid  upon  where  an  agreement  haa'been 
reduced  to  a  certainty.  W^ord  t.  Beazlem,  S 
Atk.  603. 

A^'rong^draft"  containing  all  the  essentM 
terms  of  a  contract,  and  signed  by  the  party  to 
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be  charged,  is  a  sufficient  acknowledgment  with- 
in the  Statute  of  Frauds,  and  can  be  enforced 
against  snch  party,  though  a  more  formal  docu- 
ment was  intended  to  be  drawn  up.  Gray  v. 
Smith,  69  L.  J.,  Cb.  145 ;  13  Cb.  D.  203  ;  62  L. 
T.  335  ;  88  W.  B.  310— C.  A. 

SeaUngUnneeessary.] — Sealing  not  necessary 
to  bring  an  agreement  out  of  tbe  Statute  of 
FiandB.    Wheeler  t.  iV'eicfm,  Fr&  Oh.  16. 

Whin  mads.]  —  A  memorandum  in  writing 
o£  a  contract,  to  satisfy  the  Statute  of  Frauds, 
must  have  been  made  before  action  brought. 
BiU  Bameia^  9  H.  &  W.  86 ;  U  L.  J.,  £x. 
81. 

A  note  or  memorandum  of  a  contract  for  the 
porposes  of  s.  17  of  tbe  Statote  of  Frauds  must, 
in  order  to  be  available  in  an  action  on  the  con- 
tnust  have  been  in  existence  when  the  action 
was  commenced.  Lucat  r.  Dixon,  68  L.  J., 
Q.  B.  161 ;  22  Q.  B.  D.  367  j  87  W.  R.  370— 
C.  A. 

A  note  or  memomndam  in  writing,  made  sub. 
seqoently  to,  bat  evidencing  a  previous  parol 
contract,  is  sufficient,  within  a.  4.  Bradford  v. 
lUuUton,  8  Ir.  C.  L  B.  468. 

Kust   be   of  Complete  Agreement.]- The 

memorandum  or  note  of  an  agreement  required 
by  s.  4  of  the  Statute  of  Frauds  must  be  a 
memorandum  of  an  agreement  complete  at  the 
time  the  memorandum  is  made.  Mundy  v. 
Amreu,  49  L.  J.,  Ch.  216  ;  13  Ch.  D.  835  ;  2S 
W.  B.  347. 

A  letter  from  an  alleged  purchaser  inclosing 
and  referring  to  a  draft  conveyance  in  which  it 
was  recited  that  he  had  agreed  to  purchase 
land:— Held,  not  to  be  a  memorandum  of  a  com- 
pleted  agreement  lb. 

And  tee  eaeet,  supra,  1  b. 


iL  Kamea  or  Deteription  of  Partlea. 

▼endoT.] — In  order  to  satisfy  the  requirements 
of  tbe  Statute  of  Frauds,  the  note  or  memoran- 
dum of  an  agreement  for  the  sale  of  real  estate 
must  contain  either  the  names  of  the  contracting 
parties  or  such  a  description  of  them  that  there 
cannot  be  any  fair  dilute  as  to  their  identity. 
Potter  V.  Du^d,  43  L.  J-  Ch.  472  ;  L.  B.  18  Eq. 
4  ;  22  W.  B.  686. 

'Vl'here  a  memorandum  of  agreement  did  not 
contain  the  name  of  the  vendor,  but  his  name 
was  referred  to  in  a  subsequent  letter  written 
by  the  purchaser: — Held,  ttmt  this  was  a  suffi- 
cient reference  within  the  Statute  of  Frauds. 
Waraer  v.  WillingtOH,  3  Drew.  628  ;  25  L.  J., 
Ch.662  ;  2  Jnr.  (NA)  433 ;  4  W.  R.  581. 

During  parol  negotiarions  for  the  purchase  of 
an  estate,  the  vendor  wrote  to  the  purchaser's 
solicitor,  proposing  that  the  solicitor's  client 
sbonld  advance  a  simi  to  pay  oS  a  mortgage 
on  the  property.  After  further  parol  negotia- 
tions as  to  the  terms,  they  were  agreed  upon 
by  parol,  and  the  vendor  signed  and  handed 
to  the  purchaser  a  written  statement  of  the  par- 
ticulars of  the  property  and  of  the  price.  On 
the  following  day  he  signed  and  addr^sed  to 
the  purcliaser  a  letter  containing  the  following 
passages :  "  1  am  about  to  relet  the  land  at  P. 
for  another  year,  concluding  you  will  agree  to  it. 
.  .  .  The  X<ady-day  rents  will  be  mine,  and  the 
Michaelmas  youiB">-Hdd,  that  the  signed 
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statement  of  particulars  was  not  a  sufficient 
memorandum  ui  writing,  the  nnrcbaser's  name 
not  being  mentioned  in  it,  ana  that  the  defect 
was  not  supplied  by  the  correspondence.  Skelton 

V.  Cole,  1  De  G.  &  J.  587. 

On  the  sale  of  real  estate  by  auction  the  par- 
ticulars stated  that  the  property  was  put  np  for 
sale  by  "  the  proprietor."  No  further  description 
of  the  vendor  was  given  in  the  particulars  or 
conditions.  The  auctioneer  signed  a  memoran* 
dum  in  his  own  name,  by  which  he  agreed  "that 
the  vendor  on  his  part  should  in  all  respects  ful- 
fil the  conditions  of  sale  mentioned  in  the  par- 
ticulars." On  a  bill  for  specific  performance  by 
tbe  purchaser : — Held,  that  on  the  particulars 
and  memorandum  there  was  a  sufficient  d^crip- 
tion  of  the  vendor  within  s.  4  of  the  StatiUe  of 
Frauds.  Sale  v.  Lambert,  48  L.  J.,  Ch.  470 ; 
L.  B.  18  Eq.  1  ;  22  W.  K.  47. 

An  agreement  for  the  sale  of  real  estate  did 
not  disclose  the  name  of  the  vendors,  but  it  ap- 
peared therefrom  that  the  vendoiB  were  a  com- 
pany in  possession  of  the  property  offered  for 
sale,  and  that  tbey  h.'\d  earned  on  operations 
thereon : — Held,  that  the  vendors  were  snffi 
ciently  described  to  satisfy  the  Statute  of 
Frauds.  Commint  v.  Scott,  44  L.  J.,  Ch.  663  ; 
L.  R.  20  Eq.  11  ;  32  L.  T.  420 ;  23  W.  B.  498. 

A  contract  for  the  sale  of  land  in  which  the- 
vendor  is  not  named,  but  is  stated  to  be  "a. 
trustee  selling  under  a  trust  for  sale,"  is  sufficient 
within  the  Statute  of  Frauds.  (Jatling  v.  King, 
46  L.  J.,  Ch.  3S4  ;  5  Oh.  D.  660  ;  36  L.  T.  526  ; 
25  W.  R.  550— C.  A. 

If,  in  a  contract  for  sale,  the  vendor  is  de- 
scribed simply  as  "  proprietor,"  "  owner,"  "  mort-  - 
gagee,"  or  the  like,  the  description  is  sufficient 
to  satisfy  tbe  requirements  of  the  Statate  tA 
Frauds ;  but  not  so  if  he  is  described  as  "vendor," 
or  "  client,"  or  "  friend"  of  a  named  agent,  or  as. 
"  solicitor  to  the  vendor,"  even  where  the  solicitor 
is  himself  the  vendor  and  is  described  in  the 
contract  as  "  A.  B.,  solicitor  to  the  vendor." 
Jarrett  v.  Hunter,  56  L.  J.,  Ch.  141 ;  34  Ch.  D. 
182 ;  55  L.  T.  727  ;  36  W.  R.  132 ;  61  J.  P. 
165. 

Semhle,  a  mere  reference  in  a  condition  of 
sale  to  a  conveyance  or  other  document  of  title 
relating  to  the  property,  the  name  or  description 
of  the  vendor  not  being  stated  in  the  condition, 
is  not  sufficient  to  import  its  contents  into  the 
contract  so  as  to  satisfy  the  requiremrats  of  tiie 
Statute  of  Frauds,  even  if  such  conveyance  or 
other  document,  does  show  who  is  the  vendor. 
A  contract,  which  under  the  Statute  of  Frauds 
is  invalid  through  not  naming  or  sufficiently 
describing  the  vendor,  is  not  rendered  valid  by 
the  fact  that  the  purchaser  knew,  at  the  time  1m 
entered  into  the  contract,  who  the  vendor  was. 
/5. 

Tbe  memorandum  which  was  at  the  foot  of  the 
particulars  and  conditions  stated  that  V.  &  Son 
were  agcnta  for  the  "  vendor,"  who  was  described 
as  "  vendor  "  throughout  the  conditions.  The 
particulars  stated  that  the  sale  was  by  direction 
of  tbe  "  owner."  The  eighth  condition,  by  mis- 
take, stated  ttwt  the  vendor  was  a  trnstee  for 
sale: — Held,  that  although  the  word  "owner" 
was  by  itself  a  sufficient  description  of  tiie 
vendor,  the  subsequent  mistake  was  fatal,  and 
tbe  vendor  was  not  sufficiently  desfgwtted. 
Buteker  v.  Aath,  61  L.  T.  72. 

A  purchaser  undertook,  in  writing,  to  boy  land 
at  a  certain  price,  and  to  complete  within  a 
certain  time ;  nut  the  vendor  was  lu^  named  in 

Digitized  by  VflpOgIC 


85 


.CONTBACT— Formatfon  o/» 


86 


the  writing,  altbongh  there  was  a  reference  to  a 
certain  flim  by  name  as  the  vendor's  agents,  and 
B  provision  that  "  the  landlord  "  should  be  con- 
sidered as  an  outgoing  tenant.  Snbseqnently, 
the  purchaser  wrote  a  letter  to  the  vendor's 
agents  with  reference  to  the  payment  of  the 
porchase-money  and  the  execution  by  "Mr.  C. 
,  .  .  ."  of  "the  deeds"  : — Held,  that  there 
was  no  safficient  identification  of  the  vendor  in 
writing  in  the  original  document,  and  the  subse- 
quent letter  did  not  so  clearly  refer  to  the 
original  docament  as  to  supply  the  deficiency 
and  satisfy  the  requirements  of  the  Statute  of 
Frauds  (2i»  Car.  2,  c.  3).  Ooomis  v.  Wilkei,  61 
L.  J.,  Cb.  42  J  [1891]  S  Ch.  77  ;  65  L.  T.  66  :  40 
W.  R.  77. 

Where  a  written  offer  to  purchase  land  is  made 
to  an  agent  whose  name,  but  not  that  of  his 
principal,  appears  in  the  offer,  and  the  agent 
accepts  on  behalf  of  his  principal,  naming  him, 
it  is  sufBciently  shown  in  writing  who  the  con- 
tracting parties  are  to  satisfy  the  requirements 
of  the  statute  of  Frauds,  ^'ilb;/  v.  Moutudl.  63 
L.  J.,  Ch.  852  ;  [1896]  2  Ch.  737  ;  75  L.  T.  270  ; 
45  W.  B.  282. 

Xor^^tgee— Solieitonto  "Proposi]^  Lender."] 

— V])oti  a  contract  for  a  mortgage  of  land,  the 
solicitor  tor  the  intending  mort^gor  wrote  a 
letter  in  which  he  said  that  he  had  called  on 
'Hhe  solicitors  to  the  proposing  lender,  and  had 
arranged  the  proi»osed  loan  "  ; — Held,  not  to  be 
a  suBicient  description  of  the  intended  mort- 
«igee  to  satisfy  s.  4  of  the  Statute  of  Frauds. 
Patile  V.  Aiutrutfier,  4  R.  470 ;  69  L.  T.  174  ; 
41  W.  R.  625— C.  A. 

Lessor— "  Sir."] —The  defendant  wrote  and 
signed  a  letter  beginning  with  the  word  "  Sir," 
and  offering  to  take  the  lease  of  a  theatre  for 
a  fixed  term  at  a  fixed  rent.  This  letter  was 
delivered  to  W.,  for  delivery  to  the  lessor.  W. 
delivered  it,  and  as  lessor's  agent  wrote  and  sent 
to  tbe  defendant  a  letter  containing  an  accept- 
ance of  the  offer  by  the  owner  ;  but  this  letter 
was  not  signed  by  the  defendant  nor  referred  to 
in  any  subsequent  writing  of  his.  The  lessor 
brought  an  action  for  specific  performance : — 
Held,  that  the  lessor  being  only  described  as 
"  sir "  in  any  writing  signed  by  the  defendant, 
there  was  no  binding  contract  under  the  Statute 
of  Frauds,  and  the  action  was  dismissed  with 
costs.  Witliama  v.  Jordan,  46  L.  J.,  Ch.  681 ; 
6  Ch.  D.  517  ;  26  W.  R.  230  ;  and  see  Bomiion 
T.  People't  Cafi  Co.,  post,  coL  40. 

"The  Tenant "—InfsmM.] — By  a  memo- 
randum of  agreement  tbe  plaintiff  agreed  to  let 

a  certain  brickfield  for  five  years,  "  the  tenant " 
to  pay  a  certain  rent  and  royalty.  Only  the 
name  of  the  plaintiff  appeared  in  the  body  of 
the  agreement,  but  it  was  signed  by  the  defen- 
dant and  plaintiff : — "  Held,  that  it  could  not  be 
reasonably  inferred  that  the  defendant  signed 
the  agreement  In  any  other  capacity  than  that 
of  tenant,  and  therefore  so  far  as  r^;arded  the 
StatLite  of  Frauds  the  agreement  was  valid, 
iSeokt-n  V.  Niven,  61  L.  T.  18— C.  A. 

Person  for  whom  Qnarantee  Intended.] — A 

defendant  wrote,  signed,  and  handed  to  T.  and  O. 
the  following  document :  "  Sir,  I  beg  to  inform 
you  that  I  shall  see  you  paid  to  the  sum  of  800?. 
for  the  ensuing  building  which  voa  undertake  to 
btdld  for  Messrs.  T.  and  0.,  Thomas  Lake."  He 


Intended  It  to  be  handed  over  by  T.  and  0.  as  ■ 

guarantee  to  J.,  who  was  then  negotiating  with 
T.  and  0.  to  erect  for  them  the  building  reerred 
to.  T.  and  0.,  however,  having  agreed  with  the 
plaintiff,  instead  of  J.,  that  the  plaintiff  should 
erect  the  building,  delivered  the  document  to  the 
plaintiff,  without  the  drfendant*B  knowledge  or 
authority.  The  defendant  afterwards  beard  of 
and  ratified  this  deUvery,  Tbe  plaintiff,  having 
erected  the  building,  sued  the  defendant  on  the 
document,  as  a  guarantee : — Held,  that  the 
document  was  not  a  sufficient  written  agree- 
ment, or  note  or  memorandum  thereof,  by  the 
defendant,  to  answer  for  the  debt  or  default  of 
T.  and  O. ;  jnasmooh  as  tbe  name  of  the  person 
for  whom  the  document  was  intended  did  not 
in  any  way  appear  upon  the  face  of  it,  so  that 
it  did  not  contain  tbe  names  of  both  the  jjarties 
to  the  contract.  William*  v.  Lake,  2  El.  &  £L 
349  ;  29  L.  J.,  Q.  B.  1 ;  6  Jur.  (s.8.)  45  ;  1  L.  T, 
56  ;  S  W.  R.  41. 

iii.  Identijication  of  Property. 

Admission  of  Parol  Xvidenee.] — A  vendor  of 
leasehold  premises  wrote  a  letter  to  her  solicitor 
stating :  "  I  have  closed  with  Mr,  W.  for  this 
place "  : — Held,  a  sufficient  memorandum  in 
writing  within  the  Statute  of  Frauds,  and  that 
parol  evidence  was  admissible  to  show  what 
"this  place"  was.  Waldron  v.  Jacob,  Ir.  B.  5 
Eq.  181. 

Paroels— Eztriniie  Svidence.] — A  written 
agreement  to  sell  and  purchase  "  twenty-four 
acres  of  land  at  T."  must  be  taken  to  refer  to 
limd  belonging  to  the  vendor,  and  is  a  sufficient 
description  within  the  Statute  of  Frauds  to  make 
extrinsic  evidence  admissible  for  the  purpose  of 
identifving  the  land.  Plant  v.  Bourne,  66  L.  J., 
Ch.  64*3  ;  [18971  2  Ch.  281  ;  76  L.  I.  820;  46 
W.  B.  59— C.  A. 

CSuuteetiiv  Doeomeiiti.]— H.  agreed  to  sell  toO. 

a  freehold  estate  for  2,375?.,  and  signed  a  memo- 
randum which  contained  all  the  essentials  of 
the  contract  except  that  it  omitted  to  mention  or 
refer  to  the  property  agreed  to  be  sold.  Two 
days  afterwanls  O.,  pursuant  to  the  contract, 
sent  H.  a  cheque  of  376?.  as  a  deposit  and  in 
part  payment  of  the  2,8751.,  and  H.  replied  hj 
letter  :  "  I  beg  to  acknowledge  receipt  of  cheque, 
value  375?.,  on  account  of  the  purchase  maassy 
for  the  F.  estate  "  :— Held,  that  parol  evidence 
was  admissible  to  explain  the  circumstances 
under  which  the  letter  was  written,  and  that, 
as  such  evidence  connected  the  letter  and 
the  memorandum,  the  two  documents  read 
together  constituted  a  sufficient  memorandum 
within  the  Statute  of  Frauds.  Oliver  v.  Stinting, 
59  L.  J.,  Ch.  256  ;  44  Ch.  D.  205  ;  62  L.  T.  108  ; 
38  W.  R.  618. 

The  plaintiff  claimed  specific  performance  of 
a  contract  to  purchase  a  house  and  premises  sold 
by  auction.  After  the  sale  the  auctioneer  signed 
the  following  memorandum  at  the  foot  of  the 
conditions :  "  The  property  diily  sold  to  A. 
Shardlow,  butcher,  Pinxton,  and  deposit  paid  at 
close  of  sale,"  and  he  also  signed  this  receipt : 
"  Pinxton,  March  29th,  1880.  Received  of  A. 
Shardlow  the  sum  of  211.  as  deposit  on  property 
purchased  at  420?.  at  Stm  Inn,  Pinxton,  on  the 
above  date.  Mr,  G.  Cottercll,  owner."  The 
Statute  of  Frauds  was  set  up  in  defence.  The 
conditions  contained  no  description  of  the  pnv 
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p^7  sold,  bat  posters  h&d  been  put  up  describ- 1 
ing  the  propcriy  to  be  sold  oq  the  29th  of  ^ 
liATcb  at  the  Sun  Inn     Held,  that  the  Ti*ord  | 
"pnzchased"  was  enough  to  connect  the  receipt ' 
Kith  the  condttiona  of  sale,  though  not  with  tnc 
poster.   That  the  dcscriptioa  in  the  receipt  and 
conditions  was  sufficient  to  satisfy  the  Statute  of 
Frauds.     Sltardhiv  v.  Cottn-fll,  51  L.  J.,  Ch. 
553  ;  20  Ch.  D.90  ;  46  L.  T.  572  ;  30  W.  B.  143 
MX  A. 

'  Laad  {addbiite— land  belaiging  to  Anothar 
i^^Agoiey.j — ^  pro}<06al  bad  been  made  that  the 
two  plaintiff  should  buy  a  triangular  field  of 
about  three  acre:«,  and  that  the  defeiuUnt  should 
boy  half  an  acre  of  it  from  them.  Otic  of  the 
ptaiutiffo  and  the  defendant  met  on  the  field ; 
the  defendant  wished  to  have  a  piece  in  one  of 
the  angles,  and  the  plaintiff  stepi^cd  so  as  to 
mark  oat  where  a  base  line  would  cut  off  half  an 
acre.  Some  days  afterwards  the  same  plaintifE 
wrote  to  the  defendant  asking  hor  to  let  them 
have  a  letter  agreeing  to  purchnso  the  half  acre 
she  had  selected  for  350^.  She  wiotc  back,  not 
expressly  referring  to  the  other  letter,  that  she 
was  willing  to  take  hiUf  an  acre  of  the  land  aa 
agreed  upon  for  850/.  The  plainti^  did  not 
obtain  a  contract  with  the  owner  of  tlie  land  for 
the  purchase  until  the  4th  of  November,  which 
was  three  months  afterwards.  On  the  13th  of 
NoTcmber  the  defendant  threateneti  to  withdraw, 
and  on  the  20th  of  November  her  solicitors  wrote 
that  she  did  withdraw  from  the  contract: — 
Held,  that  the  small  element  of  uncertainty  in 
the  measnrement  of  the  land  might  be  disre- 
garded, and  that  the  parties  must  be  considered 
w  having  determined  the  exact  piece  of  land  to 
be  taken ;  that  the  second  letter  contained  a 
sufficient  reference  to  the  first ;  and  that  tiie  two 
letters  formed  a  valid  contract  within  the  Statute 
of  Fnuds,  and  that,  though  the  two  plainti& 
were  the  purchasers  of  the  land,  and  the  letters 
forming  the  contract  passed  between  the  defen- 
dant and  one  only  of  the  plaintiUs,  he  must 
under  the  circumstances  be  considered  as  agent 
for  the  other  as  well.  Wylton  v.  Dunn,  b&  L.  J., 
Cb.  835 ;  34  Ch.  B.  669  ;  56  L.  T.  192  :  85  W.  B. 
405  i  61J.  P.  452. 

It.  Time. 

?«r  CommniMBMitt  of  Term.]-— An  executory 
agreement  for  a  lease  does  not  satisfy  the  Statute 
of  Frauds  unless  it  can  be  collected  from  it  on 
what  day  the  term  is  to  begin,  and  there  is  no 
inference  that  the  term  is  to  commence  from  the 
date  of  the  agreement  in  the  absence  of  language 
pointing  to  that  conclusion.  Jaquea  t.  Millar 
(6Ch.I>.  138)  oTerruled.  Marrhall  v.Berridge, 
51  L.  J.,  Ch.  329;  19  Ch.  D.  233  ;  45  L.  T.  699  ; 
30  W.  R,  93  ;  46  J.  P.  279— C.  A.  fiee  also  May 
T.  TMamspn,  20  Ch.  D.  705. 

The  plaintifE  offered  to  take  a  lease  of  furnaces 
from  the  defendant,  conditionally  upon  bis  being 
aUe  to  make  arrangements  with  other  persons 
u  to  ore.  A  loosay*djawn  memorandum  was 
dwrtly  afterwards  signed  by  the  parties,  sub- 
stituting certain  other  rents  for  the  rents  men- 
tkpoed  is  the  letter,  which  in  other  respects  was 
to  form  the  basis  of  the  agreement.  The  de- 
fodant,  understanding  that  the  lease  was  to 
begin  immediately,  offered  possession  to  the 
pUntffi  at  once,  but  the  plaintiff  refused  to  take 
It  ube  had  not  yet  made  arrangement  for  ores, 
ud  cootinaed  to  treat  the  agreement  as  con- 


ditional on  his  making  those  arrangements. 
Ultimately  the  parties  differed  as  to  the  cove- 
nants to  be  inserted  in  the  lease,  and  the  plaintiff 
commenced  his  action  for  specific  performance : — 
Held,  that  although  where  an  agreement  is  clear 
the  court  must  act  upon  its  own  view  of  the 
construction  without  regard  to  the  view  enter- 
tained by  the  p.irtie3,  yet  where  a  party  has 
throughout  insisted  on  one  construction  of  an 
obscure  agreement  he  cannot  get  specific  per* 
formance  on  the  footing  of  the  Opposite  con- 
struction, lb. 

A  paper  in  these  terms,  "  I  agree  to  let  the 
premises  in  O.  L.,  coiitaiTiing  three  stables.  Sec., 
for  the  same  rent,  and  subject  to  the  same 
conditions  that  I  bold  tbem  myself,"  even  though 
ratified  1^  the  proposed  lessee,  aa  it  does  not 
state  the  duration  of  the  term,  does  not  contain 
enough  to  constitute  a  memorandum  within  the 
Statute  of  Frauds.  FitzmauriM  v,  Sayley,  !» 
H.  L.  Cos.  78  ;  6  Jur.  Cn.8.)  1215  ;  3  L.  T.  69  ;  8 
W.  R.  750. 

A  lessee,  D.,  wrote  to  his  landlord's  agents, 
asking  for  an  extension  of  hi|f  term  for  twenty- 
one  years  from  the  termination  of  his  present 
lease,  and  offering  a  premium.  The  landlord 
wrote  to  his  agents  declining  D.'s  offer,  but 
adding,  "As  the  lease  will  not  run  out  for  the 
next  two  years,  I  think  there  is  plenty  of  time  to 
think  over  the  matter.  However,  if  Mr.  D.  ia 
very  urgent,  I  will  consent  to  grant  him  a  lease 
for  twenty-one  years  at  50/.  a  year,  and  a  pre- 
mium of  lOOZ."  The  latter  part  of  the  letter 
was  communicated  to  D.,  who  accepted  the 
offer  : — Held,  that  D.  was  entitled  to  a  lease  for 
twenty-one  years  at  a  rent  of  50/.  a  year,  and  a 
premium  of  lOOZ.,  commencing  from  the  expira- 
tion of  bis  existing  lease.  WooA  t.  Aylvoard,  68 
L.  T.  662—0.  A. 

An  agreement  in  writing  between  A.  and  B,, 
that  on  paying  20/.  B.  was  to  get  possession  of  a 
farm  of  land,  and  also  a  lease  for  twenty-one 
years,  at  the  yearly  rent  of  16/,  a  year ;  and  that 

B.  ,  on  giving  up  possession  at  the  end  of  twenty- 
one  years,  having  done  no  injury,  was  to  get  his 
money  returned Held,  to  constitute  a  vabd 
agreement  for  an  executory  demise  for  twenty- 
one  years  from  the  date  of  the  payment  of  the 
20/.   Ertkim  v.  ArvtttroM,  20  L.  B.  Ir.  296— 

C.  A. 

Where  an  agreement  in  wiiting  for  a  lease  for 
a  term  of  years  did  not  expressly  state  the  date 
at  which  the  term  was  to  commence,  but  con- 
tained a  reference  to  circumstances  from  which 
sucli  date  could  be  clearly  ascertained : — Held, 
sufficient  to  satisfy  the  Statute  of  Frauds,  and 
specific  performance  of  the  agreement  was 
decreed.  Pkelan  v.  Tedcattle,  16  L.  B.  Ir. 
169. 

The  plaintiff  made  a  proposal  in  writing  to  the 
defendant  as  follows : — June  7th,  1886,  to  rent 
same  (i.e.  licensed  house),  with  fixturM,  ftc,  at 
2i.  10*.  a  week.  This  tenancy  to  be  for  two 
years  certain.  The  plaintiff  to  have  the  option 
of  purchase  at  any  time  within  that  term,  at  a 
sum  of  1,200/.  to  give  solvent  securitj  in  the 
sum  of  500/.  for  the  preservation  of  Uie  retail 
licence  attached  to  said  premises,  and  for  pay- 
ment of  above  weekly  rent.  The  defendant 
accepted  the  above  proposal  in  the  following 
terms  : — "  I  accept  the  within  proposal,  provided 
Mr.  M.  C.  is  the  security."  An  action  being 
brought  by  the  plaintiff  to  recover  possession 
of  the  premises,  and  for  specific  perronnant^, 
the  statement  of  claim  allied  that^,  O.  waa 
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ready  and  willing  to  become  Becuritj,  oa  tbc 
defendant  was  aware,  and  that  the  plaintiff  went 
into  possession  of  the  premises  under  the  proposal 
and  continued  therein  until  the  defendant  re- 
sumed poBsession.  The  defendant  pleaded  (inter 
alia)  the  Statute  of  Frauds  : — Held,  that  the  pro- 
posal and  acceptance  did  not  satisfy  the  require- 
ments of  the  statute,  as  no  date  was  fixed  ex- 
pressly or  by  reference  from  which  the  term  was 
to  run ;  also  that  the  acceptance  was  condi- 
tional, and  that  as  performance  of  the  condition 
was  not  averred,  the  documents  could  neither 
constitute  a  present  demise  nor  a  complete 
agreement,  entitling  the  plaintiff  to  specific  per- 
formance.  WhUe  t.  Mailahon,  18  L.  R.  Ir. 
460. 

An  agreement  for  a  lease  of  a  public-house, 
dated  Ist  April,  provided  for  a  term  of  three 
years  with  an  option  to  renew  for  another  seven 
years,  and  for  possession  to  be  given  "  within  one 
month  from  this  date"  : — Held,  that  the  com- 
mencement of  the  term  could  be  collected  from 
the  agreement  as  a  whole,  and  that  the  day 
possession  was  given — a  fact  on  which  evidence 
was  admitted — was  the  date  from  which  the 
lease  was  to  commence,  and  consequently  that 
there  was  a  valid  contract.  Mirtkall  v.  Ber- 
ridge  (19  Ch.  D.  233)  discussed  and  applied. 
Lander  and  Bagley't  Qnaract,  In  61  L.  J., 
Ch.  707 ;  [1892]  3  Oh.  41  ;  67  L.  T.  621. 

Where  a  tenant  agreed  to  surrender  an  exist* 
ing  lease  in  consideration  of  his  lessors  granting 
biro  a  new  lease,  but  no  date  was  iixed  for  the 
surrender  or  for  the  commencement  of  the  new 
term,  such  agreement  cannot  be  specifically 
enforced.  O^ord  Grrporation -v.  CVotv,  [18931 
3  Ch.  636 ;  8  B.  379 ;  69  L.  T.  228  ;  42^.  iC 
200. 

On  the  28th  March,  18^4,  the  plaintiff  and 
defendant  signed  a  memorandum  of  agreement, 
by  which  the  defendant  was  to  take  an  under- 
lease of  a  house  on  certain  terms.  The  date 
from  which  the  underlease  was  to  commence  was 
omitted  in  thia  agreement,  but  it  was  understood 
the  parties,  at  the  time,  that  it  was  to  be  the 
7th  April,  1894.  Thia  date  was  specifically 
agreed  to  in  writing  by  subsequent  letters : — 
Held,  that  there  was  a  contract  made  on  the  28th 
March,  1894,  sufficiently  evidenced  in  writing  to 
satisfy  the  Statute  of  Frauds.  White  t.  Hav, 
72  L.  T.  281. 

For  gifing  FossmbIoh  on  Aiiignmaiit — Kame 
of  Vendor  or  Boffioient  Description.] — Plaintiff 
was  the  lessee  of  vaults  in  the  city  of  London, 
under  a  lease  granted  by  the  Uayor  and  Cor- 
poration of  London  and  the  Mercers'  Com|>any. 
The  defendant  company  entered  into  a  negotiation 
for  the  purchase  of  the  lease.  The  secretary  of 
the  company  wrote  to  the  house  agents  acting 
for  the  plaintiff  a  letter  in  which  he  said  that 
the  directors  thereby  offered  to  purchase  the 
vaults  for  2,500^  cash,  and  to  take  over  a  mort- 
for  S,5(>0Z.  on  the  lease,  Uiese  temu  to 
&Sude  the  lease,  goodwill,  fixtures,  kc  The 
house  agents  answered  as  follows  :  "  In  reply  to 
your  letter  of  the  7th  inst.  we  are  now  instructed 
to  accept  the  offer  therein  contained,  and  will 
toTward  contract  as  soon  as  we  obtain  it  from 
the  solicitor."  Differences  subsequently  arose 
respecting  the  time  when  possession  should  be 
given,  and  erentoally  the  plaintiff  brought  an 
action  against  the  defendants  claiming  damages 
for  breach  of  contract : — Held,  that  no  binding 
contract  had  been  entered  into,  first,  because  the 


name  of  the  vendor  had  not  been  disclosed  or  a 
sufScient  description  given  so  as  to  satisfy  the 
Statute  of  Frauds ;  and.  secondly,  because  the 
letters  mentioned  only  what  was  the  property  to 
be  purchased  and  the  price  to  be  given  for  it,  but 
left  the  other  necessary  terms  of  the  agreement, 
such  as  the  time  when  possession  was  to  be  given, 
to  be  settled  by  a  formal  contract  to  be  prepared 
by  a  solicitor  in  the  ordinary  way.  BmnitonTt 
People't  Cqfg  Co.,  45  L.  T.  187— C.  A. 

For  Payment — Quality  of  Oooda.] — Where  a 
broker  employed  by  the  seller  alone,  effects  a 
contract  by  means  of  a  note  sent  to  and  accepted 
by  the  purchaser,  a  variation  between  this  note  \ 
and  a  note  sent  by  the  broker  to  the  seller  is  im-  { 
material.   Letters  not  containing  any  reference  ' 
to  the  quality  or  the  time  for  payment  of  gooda 
scjkl  as  agrecLl  upon,  do  not  constitute  a  su^sient 
memoFKnilum    of   a  ctmtract  to  satisfy  the 
Statute  of  Frauds.  J/eOitfU  v.  Sfrduu,  1  Cab.fc 
E.  106. 

Omiaiion  to  stats  Sale  ty  Sample.]— The  de- 
fendants purchased  at  an  auction  certain  lots  of 
maize,  the  property  of  the  plaintiffs,  the  bulk  of 
which  was  in  store.  In  an  action  for  not  re- 
moving the  maize  within  the  time  mentioned  in 
the  conditions  of  sale,  and  to  recover  the  loss 
upon  a  re-sale,  the  plaintifi  and  the  auctioneer 
deposed  that  the  sale  was  by  sample,  and  it 
appeared  that  samples  had  been  exhibited  at  the 
auction,  but  the  entry  in  the  auctioneer's  book 
of  the  sales  to  the  defendant  omitted  to  state 
that  the  sale  was  by  sample : — Held,  that  the 
sale  having  been  in  fact  by  sample,  the  entry  in 
the  auctioneer's  book  omitted  a  material  term  of 
the  contract  in  not  stating  that  the  sale  was  by 
sample,  and  therefore  was  not  a  sufficient  memo- 
randum of  the  contract  under  the  Statute  of 
Frauds,  MoMulUn  v.  Helbcn,  6  L.  B.,  Ir.  46ft 
— C.  A. 

The  plaintifi  having,  subsequratly  to  the 
auction,  famished  the  defendant  with  an  invoice 
of  the  lots  sold,  stating  the  quantities,  prices,  . 
and  places  where  stored,  accompanied  by  a  letter 
referring  to  such  invoice,  and  requesting  pay- 
ment, the  defendant  replied  by  a  letter  signed 
by  him,  in  which  he  acknowleilged  the  receipt  of 
the  invoice,  and  offered  to  accept  the  plaintffib* 
draft  at  three  months  for  the  amount,  and  to 
give  them  a  lien  on  the  goods  in  the  meantime  : 
— Held,  that  the  letters  were  affected  with  the- 
same  infirmity  as  the  entry  in  the  auctioneer's 
book,  and  did  not  constitute  a  sufficient  memo- 
randum of  the  contract  under  the  Statute  of 
Frands.  Ih. 

Lease  of  Quarry — As  Leisee  might  Sireet.l — 

A.,  to  whom  the  owner  of  a  quarry  had  agreal  to 
grant  a  lease,  agreed  on  behalf  of  himself  and  all 
(jersons  intereste<l  to  sell  the  quarry  to  B.,  and 
"  that  the  lease  agreed  to  be  granted  by  ^e  lessor 
should  be  granted  as  B.  mig^t  direct"  B.  having- 
refused  to  complete  the  purchase,  A.  Iwoaght  an 
action  for  specific  performance,  and  in  his  state* 
ment  of  claim  stated  his  agreement  with  the 
owner  of  the  quarry  as  well  as  the  memorandum 
of  agreement  n-ith  B.,  and  alleged  that  B.  waa 
aware  of  the  nature  of  A.'s  interest  in  the  quarry, 
and  had  accepted  the  title.  B.  demurred,  on  the 
ground  that  tne  memorandum  was  not  snflSclent 
within  the  Statute  of  Frauds  :— Held,  that  it  was 
sufficient,  but  that  a  defence  founded  on  the  Statute 
I  of  Frauds  could  not  since  the  Judicature  Acts  be 
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nised  Inr  demarra.  Morgan  t.  TTortAiMfo*, 
4S  L.  T.  443. 

V.  Contlderatitm. 

SiieltwiBg.] — ^An  agreement  was  made  and 
aigned  between  the  plaintifE  and  A.,thedau^ter 
of  defendant,  by  which,  in  consideration  of 
deposit  money  paid  by  the  plaintiff  in  part  of  the 
consideration,  A.  agreed  to  i;ell  to  the  plaintiff 
her  interest  in  a  public-hoaie,  conditionally,  that 
if  the  plaintiff  was  not  accepted  as  tenant  by  the 
landlord  upon  the  terms  on  vrhich  she  then 
oecnpied,  the  deposit  money  should  be  returned 
and  the  agreement  cancelled.  At  the  same 
meeting  between  the  parties,  but  after  the 
agreement  had  been  signed,  the  following  memo- 
<andum  was  written  on  the  back  of  the  agree- 
ment, and  signed  by  the  defendant : — "  I  hereby 
undertake  that  my  daughter.  A.,  shall  perionn 
all  the  covenants  and  conditions  named  in  the 
annexed  i^reement,  and  hold  and  consider 
myself  responsible  for  her": — Held,  that  the 
whole  formed  one  transaction,  and  the  memo- 
nndmn  and  agreement  might  be  read  together ; 
■and,  therefore,  there  was  disclosed  a  sufficient 
•consideration  for  the  defendant's  promise  to 
satisfy  the  Statute  of  Fratids.  Coldham  t. 
Showier,  S  O.  B.  312 ;  2  Car.  &  E.  261 ;  15  L.  J., 
C  P.  261  ;  10  Jur.  662. 

The  defendant  being  solicitor  for  a  purchaser 
«f  teal  estate,  who  had  made  default,  wrote  to  the 
solicitor  of  the  plaintiff,  who  was  the  vendor,  in 
the  following  terms : — "  To  save  the  purchaser 
innn  danger  cS.  entire  destruction  of  his  credit, 
there  appears  to  be  no  alternative  but  for  me  to 
undertake  to  settle  the  purchase.  After  long 
•consideration  I  very  reluctantly  undertake  to 
settle  it  within  two  months  if  that  will  be 
satisfactory  to  your  client "  : — Held,  that  this 
expressed  a  promise  conditional  on  the  plaintiff's 
aconiting  the  offer,  and  waa  therefore  a  memo- 
Tandnm  of  a  contract  in  consideration  that  the 
plaintiff  would  accept  the  offer,  sufficiently 
ahowing  the  consideration  to  satisfy  s.  4  of 
the  Statute  of  Frauds.  Powers  v.  Fowler,  4  EL 
Jt  BL  611. 

A  memorandum  that  A.  had  paid  to  B.  602,  as 
a  deposit,  in  part  payment  of  1,000/.  for  the  pur- 
chase of  a  house,  the  terms  to  be  expressed  in  an 
agreement  to  be  signed  as  soon  as  prepared,  is 
not  a  sufficient  i^reement  in  writing.  Woody, 
Midgley,  6  De  a.  M.  J:  G.  41 ;  23  L.  J.,  Ch. 
*53  ;  3  W.  R.  301. 

An,  agreement  by  B.  to  serve  only  for  a  twelve- 
month, and  BO  on  from  twelve-month's  end  to 
-twidTe-month's  end,  and  to  give  twelve-month's 
notice  to  quit,  is  bad  underthe  Statute  of  Frauds, 
aa  showing  no  consideration  moving  from  the 
master,  and  no  consideration  can  be  inferred  from 
the  implied  promise  of  the  master  to  pay  suffi- 
•Gient  wages.  Sake*  v.  Dixon,  1  F.  &  D.  463  ;  9 
4e  B.  693;  8  W.  W.JcH.  120;  8L.  J.,Q.  B.  202. 

 Xarrlage  —  Hatter  of  Inferenoe.]— In 

-order  to  satisfy  the  Statute  of  Frauds,  the  consid- 
«ration  for  a  contract  need  not  appear  in  express 
terms  in  the  memorandum,  but  it  will  be  euffi- 
•cient  if  any  person  of  ordinary  capacity  must 
infer  from  a  perusal  of  the  memomndum  what 
-was  the  consideration — and  the  only  considera- 
tion— for  the  promise.  The  inference  must  be 
well  grounded,  and  must  necessarily  be  collected 
iiom  the  terms  of  the  meqjorandum,  and  mere 
conjecture  will  not  suffice.  The  court  would  not, 
Iherefore,  infer  that  marriage  was  the  considera- 


tion for  a  promise  by  a  father  to  give  his  daughter 
an  annuity  and  a  sum  of  money  at  his  death, 
which  was  contained  in  a  letter  addressed  to  a 
person  who  was  not  a  member  of  the  family,  but 
who  subsequently  married  the  daughter.  Satoet 
V.  Armttrong  (1  Scott,  661)  followed  and  applied. 
Si/re,  In  re,  McAndrew  Iforrit,  18  B.  674  j 
72  L.  T.  685  ;  43  W.  B.  8S8. 

vi.  Several  BoeumenU. 

ConneotiOQ  of.j — ^Two  distinct  written  instru- 
ments cannot  be  coupled  together  bo  as  to  con- 
stitute a  sufficient  memorandum  of  a  contract 

within  the  Statute  of  Frauds,  unless,  on  the  face 
of  them,  they  appear  to  be  necessarily  connected 
with  each  other.   Smith  v,  Dixon,  3  Jur,  770. 

If  there  is  a  signed  paper,  signed  by  an  agent 
duly  authorised  thereto,  which  paper,  though 
agreeing  to  do  something,  leaves  Uie  subject- 
matter  of  the  agreement  unexplained,  but  refers 
to  another  paper  which  contains  the  full  parti- 
culars of  the  explanation,  the  two  may  be  con- 
nected together,  so  as  to  constitute  a  contract 
valid  under  the  Statute  of  Frauds.  Ridgway  v. 
WhaHon,  6  H.  L.  Cas.  238 ;  27  L.  J.,  Ch.  46 ; 
4  Jur.  (N.8.)  173 ;  B  W.  B.  804. 

The  contract  so  constituted  by  the  act  of  A.'b 
duly  authorised  agent  will  be  binding  on  A., 
though  the  second  paper  may  have  been  sent  by 
the  agent  to  A.'s  solicitor,  to  put  it  into  form, 
provided  that  the  agent  and  the  person  with 
whom  he  was  dealing  agreed  that  it  should  be 
sent  for  that  purpose,  but  not  otherwise.  The 
act  of  sending  such  a  paper  to  a  solicitor  to 
have  the  matter  reduced  into  form  affords 
generally  cogent  evidence  that  the  parties  do 
not  intend  to  bind  themselves  till  it  is  reduced 
into  form.  lb. 

One  paper  referring  to  another  in  which  the 
terms  m.  an  t^^reemrat  are  stated,  will  constitate 
a  contract  sufficiently  executed  according  to  the 
provisions  of  the  Statute  of  Frauds ;  but  where 
the  first  paper  was  in  these  words, "  I  agree  to  let 
the  premises  in  G.  L.,  containing  three  stables, 
&c.,  for  the  same  rent,  and  subject  to  the  same 
conditions  that  I  hold  them  myself,"  even  though 
ratified  by  the  proposed  lessee,  as  it  did  not  state 
the  duration  of  the  term,  It  did  not  contain 
enough  to  constitute  a  memorandum  of  an  agree- 
ment sufficient  to  satisfy  the  statute.  Fitz* 
mauriee  v.  Bayley,  9  H.  L.  Cas.  78  ;  6  Jur.  (N.B.) 
1216  ;  3  L.  T.  69 ;  8  W.  B.  760. 

 BefsreBDe  to  InYoioe— Beftaul  to  Aeoept] 

— A.  having  sold  some  cheeses  and  candles  to  B. 

sent  him  an  invoice  of  the  goods.  B.  returned  the 
invoice  with  a  note,  signed  by  him,  on  the  back 
to  the  following  effect  : — "  The  cheese  came  to- 
day, but  I  did  not  take  them  in,  for  they  are 
very  badly  crushed.  So  the  candles  and  cheese 
are  returned  " :— Held,  that  the  contents  of  the 
invoice  were  safflci^tly  referred  to  by  the  note 
on  the  back  of  it,  and  that  the  two  together  con* 
stituted  a  sufficient  memorandum  in  writing  of 
the  bargain  to  satisfy  the  Statute  of  Frauds. 
WilhiJigoa  v.  Scans,  1  H.  &  P.  552  ;  36  L.  J., 
C.  P.  224  ;  L.  R.  1  C.  P.  407 ;  12  Jur.  (N.8.)  600  ; 
14  W.  B.  963. 

A  verbal  contract  was  entered  into  at  Liver* 
pool  for  the  sale  of  a  cargo  of  deals  at  a  price 
exceeding  lOi.  The  deals  were  conveyed  by  a 
carrier  designated  by  the  purchaser  to  the 
carrier's  whaif  at  Manchester,  and  an  advice 
note  was  sent  to  the  purchaser,  which  contained 
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a  description  of  the  deals  corresponding  with  the 
description  in  the  invoice.  The  purchaser  twice 
inspected  the  deals  at  the  wharf,  and  then  wrote 
actoes  the  advice  note  and  signed  the  following 
statement,  "Refused.  Not  according  to  repre- 
sentation." Ten  days  after  the  arrival  o£  the 
deals  the  purchaser  notified  his  refusal  to  the 
vendor : — Held,  first,  that  there  was  no  sufficient 
connection  between  the  advice  note  and  the  in- 
voice to  constitute  a  memorandum  in  vmting  of 
the  contract ;  secondly,  that  there  was  no  accept- 
ance vrithin  the  Statute  of  Frauds.  Pa^e  v. 
Morgan  (15  Q.  B.  D.  228)  distinguished.  Taylor 
V.  SmitJi,  61  L.  J.,  Q.  B.  331 ;  [1»93]  2  Q.  B.  65 ; 
67  L.  T.  39  ;  40  W.  B.  486— C.  A. 

A  letter  signed  by  the  defendant  cancelling  a 
contract,  and  referring  to  an  enclosed  invoice 
which  contained  all  the  terms  of  the  contract,  is  a 
sufficient  note  or  memorandum  within  the  17th 
section  of  the  Statute  of  Frauds.  HUiott  v. 
i^K,  1  Cob.  &  E.  28S.   Affirmed  in  C.  A. 

  Letter  containing  Nams  of  One  Party 

only — Enelosed  in  Envelope.] — An  envelope,  ad- 
drrased  to  a  vendee  and  received  by  him,  en- 
closing a  letter  which  set  out  the  terms  of  the 
contract,  but  in  which  the  name  of  the  vendor 
only  appears,  is  sufficiently  connected  with  the 
enclosure  to  be  admitted  in  evidence  in  order  to 
prove  a  memorandum  in  writing  of  the  contract 
within  the  meaning  either  of  s.  4  of  the  Statute 
of  Frauds  or  of  s.  4  of  the  Sale  of  Goods  Act, 
1893.  Pmree  v.  Gardner,  66  L.  J.,  Q.  B.  467  ; 
[1897^1  Q.  B.  688  ;  76  L.  X.  441 ;  46  W.  B.  518 

  Gnarantaa.^— In  1879  the  defendants 

wrote  to  the  plaintiff,  by  letter  dated  September 
15  :  "  Burton,  Balderson.  Dear  Sir, — We  hereby 
guarantee  the  safety  of  the  above  investments  ;" 
and  letter  dated  September  16:  "We  ac- 
knowledge to  have  received  from  yon  the 
smn  of  not.  as  under:  a  mortgage  on  the 'estate 
at  T.,  the  property  of  Mr.  Burton,  360^  ;  a  mort- 
gage on  the  estate  at  F.,  the  property  of  Mr. 
Balderson,  350^."  The  plaintifE  A.  advanced  to 
Burton  on  mortgage  of  the  estate  at  I.  the  sum 
of  360/.,  through  the  defendants.  In  1891  the 
plaintiff  A.  conveyed  and  transferred  to  the 
plaintiff  B.,  in  consideration  of  3002.,  the  benefit 
of  the  mortgage.  In  1896  the  plaintiffs  sued 
the  defendants  to  recover  the  sum  of  360Z.  from 
them  as  guarantors  of  the  mortgage : — Held, 

(1)  that  the  two  letters  could  be  read  together, 
and  were  a  snfllcient  memorandum  of  the 
contract  within  s.  4  of  the  Statute  of  Frauds  ; 

(2)  that  the  defendants  guaranteed  that  the 
loan  would  be  repaid  ;  and  (3)  that  the  plaintiff 
B.  conid  not  sue  upon  the  guarantee,  and  the 
plaintiff  A.  could  recover  only  COl,  Sheert  t. 
Thimblehy,  76  L.  T.  709— C.  A. 

 FxerioM  Parol  Contract.]— Two  or  more 

documents  which  do  not  refer  to  each  other,  but 
do  refer  to  the  same  parol  contract,  and  which, 
when  taken  together,  contain  all  the  terms  of  the 
parol  contract,  may  together  constitute  a  suffi- 
cient memorandum  witliin  the  Statute  of 
Frauds.  On  the  22nd  of  September,  1882,  the 
defendant  verbally  apree<l  with  the  plaintiff  to 
sell  him  her  share  in  certain  property,  for  2001,, 
and  signed  and  gave  to  him  the  following 
receipt:  "Sept.  2:ind,  1882.  Received  of  J. 
Studos  one  pound  of  my  nhare  in  the  Barrett's 
Grove  prop^y  the  sum  of  two  hundred  pounds." 


No  time  was  fixed  for  completion,  and  no 
abstract  was  delivered,  and  on  the  19th  of 
March,  1883,  the  defendant  wrote  to  plaintiff: 
"Mr.  Stodds,— Sir,— If  the  balance  of  1997.  on 
account  of  the  purchase  of  my  share  of  the  pro> 
perty  be  not  paid  on  or  before  the  22nd  instant! 
shall  consider  the  agreement  (made  22nd  of  Sept., 
1882)  not  any  longer  binding";— Held,  that  the 
word  "  balance "  in  the  letter  sufficiently  re- 
ferred to  the  receipt  to  enable  the  two  documents 
to  be  read  together,  and  that  they  <wnstitnted  a 
safficient  memorandnm  within  the  Statute  of 
Frauds,  s.  4.  Stvddt  v.  Watton,  64  L.  J.,  Ch. 
626;  28  Ch.  D.  305  ;  52L.T.129;  33W.R.1I8. 

Held,  also,  that  even  if  the  word  "  balance " 
was  not  sufficient  to  connect  the  two  documents, 
yet  that,  as  they  both  referred  to  the  same  parol 
contract,  all  the  terms  of  which  were  contained 
in  one  or  other  of  them,  they  could  be  read 
together,  and  together  constituted  a  good  memo- 
randum within  the  statute.  lb. 

Bee  also  Wylson  v.  Dunn,  supra,  col.  37. 

Bought  and  Sold  Kotes  —  Variation.] — A 

broker  having  bought  for  defendant  part  of  a 
cargo  of  fruit,  lying  at  a  wliarf  belonging  to  one 
owner,  was  desired  by  defendant  to  buy  some 
more,  and  bought,  on  the  same  day,  another  part 
of  the  same  cargo,  lying  at  the  same  wharf,  but 
belonging  to  the  plaintiff,  and  he  sent  sold  notes 
of  each  lot  to  each  owner,  but  one  bought  note 
of  the  whole  to  defendant,  all  three  notes  being 
signed  by  himself  as  broker.  Defendant  having 
refused  to  accept  the  fruit : — Held,  in  an  action 
for  not  accepting  the  parcel  bought  of  plaintiff, 
that  even  if  evidence  of  a  custom,  in  such  Qises, 
to  send  one  bought  note  was  admissible,  yet,  that 
as  the  bought  and  sold  notes  varied  there  was 
no  contract  with  plaintiff  within  the  Statute  of 
Frauds.  Fisendea  v.  Levy,  11  W.  U.  259.  And 
see  Oowifi  Bemfry,  6  Moore,  P.  C.  232 ;  S 
Mooie,  Ind.  App.  448  ;  10  Jur.  789. 

Beferenee  to  Document  containing  Terms  of 
Agreement.] — The  plaintiff  had  signed  a  memo- 
randnm setting  forUi  the  terms  of  a  contract  by 
which  the  plaintiff  agreed  to  let  a  carriage  to  the 
defendant  for  the  period  of  a  year.  The  defen- 
dant in  a  subsequent  letter  to  the  plaintiff  signed 
by  him  referred  to  "our  arrangement  for  the 
hire  of  your  carriage."  There  waa  no  other 
arrangement  for  the  hire  of  a  carriage  than  that 
the  terms  of  which  were  contained  in  the  memo- 
randum signed  by  the  plaintiff  : — Held,  that  the 
defendant's  letter  sumcicntty  referred  to  the 
document  containing  the  terms  of  the  contract 
to  constitute  a  good  memorandum  of  the  contract 
within  the  Statute  of  Frauds,  s.  4.  Caee  v. 
Hattingf,  50  L.  J.,  Q.  B.  575  ;  7  Q.  B.  D.  125  ; 
45  L.  T,  348,  See  also  Boydell  v.  Dmmmond, 
11  East,  141  i  2  Camp,  157  j  10  B.  B.  450  ;  post, 
coL64. 

The  defenduit  entered  fntoaTerbol  agreement 
with  the  plaintiff  to  grant  him  the  lease  of  a 
house  for  a  term  of  years,  A  draft  for  the  pro- 
posed lease  was  furnished  by  the  plaintiff's 
solicitor  to  the  defendant's  solicitors,  and  re- 
turned by  them  approved  of  on  behalf  of  the 
defendant.  The  daendant  subsequentlv  wrote 
a  letter  to  tbe  plaintiff  complaining  that  the 
lease  had  not  been  engrossed.  Upon  the  defen- 
dant declining  to  carry  out  the  agreement,  the 
plaintiff  applied  for  a  decree  for  specific  perform- 
ance : — Held,  that  the  letter  contained  a  sufficient 
reference  to  the  draft  of  the  lease  to  admit  parol 
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eTidence  to  ahov  that  there  was  each  a  draft,  and 
thus  to  coQDect  the  draft  with  the  letter  signed 
bj  the  d^andant ;  and  Uiat  these  papers  so  con- 
nected constituted  a  sufficient  writii^  to  satisfy 
the  reqidrements  of  the  Statute  ca  Fraods. 
Craig  t.  JBtlim,  15  L.  R..  Ir.  267. 

Upon  a  sale  of  lands  by  aaction,  a  written 
contract,  indorsed  on  the  conditions  of  sale,  was 
signed  by  the  purchaser  only :  letters  were  sub- 
sequently written  by  the  voidor  to  the  pur- 
chase's attorney,  distinctly  referring  to  the 
Contract,  and  insisting  upon  the  completion  of 
the  purchase : — Held,  that  this  contract  and  the 
letters  together  constituted  a  sufficient  note  or 
memorandum,  to  enable  the  Tendee  to  sue  the 
Tender  for  the  expenses  of  investigating  the  title, 
upon  such  title  being  foond  d^ective.  Dobell 
T.  UetrhiHtoK,  5  N.  ft  M.  251  ;  3  A.  ft  E.355  ;  1 
H.  ft  \7.  3M  :  4  L.     E.  B.  201. 

In  an  action  for  specific  performance  of  a  con- 
tract  to  sell  real  estate,  the  purchaser  relied  on 
several  letters  taken  together  as  constituting  a 
safBcient  memorandum  in  writing  signed  by  the 
vendor's  authorised  agent,  into  whose  hands  the 
property  had  been  put  for  sale  by  the  vendor. 
The  last  letter  was  written  by  the  vendor's 
agent  to  tbc  vendor's  solicitor,  and  contained 
the  essential  terms  of  the  contract  other  than 
the  amount  of  the  purchase-money,  which,  how- 
erer,  was  specified  in  earlier  letters  written  to 
the  vendor  in  the  name  of  the  agent  with  his 
authority  by  the  agent's  clerk.  There  was 
nothing  on  the  face  of  the  last  letter  to  show 
that  the  agent  was  referring  to  the  former  letters 
written  by  his  clerk : — Held,  that  parol  evidence 
was  not  admissible  to  connect  the  documents, 
and  that,  therefore,  there  was  no  sutEcient 
memorandum  in  writing  within  the  Statute  of 
Frauds.  Po^ar  t.  IWnv,  61  L.  J.,  Ch.  So7  ;  72 
L.  T.  624. 

Although  a  signed  document,  not  containing 
the  terms  of  an  agreement  therein  referred  to, 
bat  referring  to  another  written  (but  unsigned) 
document,  which  does  contain  these  terms,  may 
be  connected  with  the  later  documents  by  parol 
evidence  so  as  to  take  the  case  out  of  the  Statute 
of  Frauds,  the  answer  of  the  defendant,  wherein 
the  statute  is  pleaded  and  insisted  on,  cannot  be 
made  use  of  for  this  purpose  :  and  a  reference  to 
"the  agreement  which  your  client  alleges  he 
entered  into"  in  a  signed  document,  is  not  a 
suiBcient  acknowledgment  of  the  existence  of  an 
agreement  at  all,  to  t^e  the  case  out  of  the 
■tatate.  Jafifon  v.  O^Im^,  2  H.ft  H.  466;  13 
L.  T.  936 ;  IS  W.  B.  936. 

Memorandum  Incorporating  Part  of  Deed.} — 
Action  on  an  Irish  judgment.  Plea,  that  the 
judgment  was  recovered  against  the  defendant 
as  surety  for  S.  ft  Co.,  to  secure  payment  of 
moneys  advanced  to  them  by  the  plaintiS,  and 
that  S.  ft  Co.  paid  all  moneys  due  from  them  to 
the  plaintifiF,  for  which  the  judgment  was  to  be 
sach  security.  Replication,  that  a  deed  was 
made  between  S.  ft  Co.  and  the  plaintiff,  whereby, 
after  reciting  the  judgment  and  various  unsettled 
accoimts  between  S.  ft  Co.  and  the  [daintifi,  it 
«*as  witnessed  that,  for  the  sake  of  winding  up 
the  transactions,  S.  ft  Co.  and  the  plaintiff 
agreed  that  the  plaintiff  should  advance  to  a 
hanking  company  SOO?^  guaranteed  by  him  on 
behalf  of  S.  ft  Co.,  and  should  also  advance  to 
8.  ft  Ca  200;.,  and  that  IfiOOl.  should  be  the 
debt  thenceforth  due  from  S.  ft  Co.,  which  should 
be  payable,  with  interest,  and  that  tho  agreement 


should  be  without  prejudice  to  the  judgment 
against  the  defendant ;  that  before  execution  of 
the  deed  by  the  plaintiff,  in  consideration  that 
he  woidd  execute  it,  and  would  advance  the 
8001.  and  200?.,  the  defentLmt  promised  thu 
plaintiS  that  the  judgment  should  i-etnain  as  a 
security  tor  the  payment  of  the  1,000Z.  and 
interest,  that  the  plaintiff  executed  the  deed, 
and  advanced  the  800^.  and  200/.,  but  that  S.  ft 
Co.  had  not  r^iaid  the  some.  At  the  trial  the 
plaintiff  gave  m  evidence  the  foUowing  memo> 
randum,  which  was  signed  by  the  defendant  and 
another  security  before  the  plaintiff  executed 
the  deed:  "We  hereby  consent  to  the  within 
deed  being  executed  by  and  between  the  parties 
thereto,  and  that  the  same  shall  be  without  pre- 
judice to  the  plaintiff's  rights  and  remedies  under 
his  judgment  against  us,  and  that  the  judgment 
shall  remain  in  full  force  and  effect."  This 
memorandum  had  been  annexed  to  the  deed, 
bat  was  detached  and  sent  to  the  defendant,  who- 
signed  it  without  seeing  the  deed : — Held,  that, 
assuming  this  was  a  transaction  within  the  4tb 
section  of  the  Statute  of  Frauds  which  semble^ 
it  was  not,  then  It  was  a  sufficient  memorandum 
in  writing  to  satisfy  the  statute,  since  the- 
document  signed  by  the  defendant  incorporated 
so  much  of  the  deed  as  formed  the  consideration 
and  promise.  Macroy  y.  Soott,  6  Ex.  907 ;  20- 
L.  J.,  Ex.  90. 

Til.  AltsnUton. 

In  Writing.]— The  plaintifite  agreed  in  writing 
with  the  ddendant  to  let  him  a  public-house 
from  year  to  year,  with  an  option  for  him  to 
call  on  them  to  grant  him  a  lease  for  twenty- 
eight  years,  and  a  stipulation  that  if  he  sold  such 
tease  for  more  than  l,200f.  he  should  give  the 
plaintiffs  half  the  difference.  The  plaintiffs 
subsequently  granted  him  a  lease  differing  from 
that  agreed  to  be  granted  in  the  following  par- 
ticulars : — It  was  for  thirty -two  years  instead  of 
twentv-eight.  The  rent  was  105Z,  instead  of  lOOl. 
The  premium  was  800i.  instead  of  l,200i.  There 
was  no  covenant,  aa  had  been  a^preed,  against 
assignment  witboutthe  lessors'  consent,  nor  bind- 
ing the  lessee  to  take  his  beer  of  the  plaintiffs. 
Some  other  covenants  burthen<H)me  on  the  de- 
fendant which  had  been  agreed  for  were  omitted. 
These  alterations  were  arranged  by  parol  only. 
The  defendant  sold  the  lease  for  2,5002.  The 
plaintiffs  sued  upon  the  i^rc^nent  for  half  the- 
difference  between  that  sum  and  1,2001.  The 
jury  found  that  the  stipulation  as  to  dividing  the' 
surplus  remained  In  force  or  was  renewed  : — 
Held,  that  the  effect  of  the  alteration  of  the- 
original  terms  agreed  upon  between  the  parties- 
was  that  the  old  agreement  was  dissolved,  and  & 
new  one  made  incorporating  such  parts  of  the 
old  agreement  as  the  parties  did  not  choose  to 
alter ;  and  that  as  such  new  agreement  related 
to  laud,  and  was  not  in  writing  within  the  4th 
section  of  the  Statute  of  Frauds,  it  could  not  be 
enforced  by  action.  Sanderfui  v.  Graves,  H 
L.  J.,  Ex.  210  ;  L.  fi.  10  Ex.  234  ;  S3  L.  T.  269  ; 
23  W.  B.  797. 

The  terms  of  a  written  contract  for  the  sale  ot 
goods  f^ng  within  the  operation  of  the  Statute 
of  Frauds  cannot  be  varied  or  altered  by  parol : 
and  where  a  contract  for  the  bargain  and  sale  of 
goods  is  made,  stating  a  time  for  the  delivery  oE 
them,  an  agreement  to  substitute  another  day 
for  that  purpose  must,  in  order  to  be  valid,  be  in 
writing.   Marthall  v.  Lvnn,  6  U.  ft  W.  109  :  9 
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An  agreement  to  guarantee  a  composition  to 
all  the  creditors  of  a  third  person  w  ho  should, 
before  a  day  specified,  sisn  a  release  to  the 
debtors  ot  their  respective  daims,  being  an  agree- 
ment to  pay  the  debt  of  another,  is  within  the 
4th  section  of  the  Statute  of  Frauds,  ai:d  cannot, 
in  the  absence  of  fraud,  be  varied  by  a  subse- 
quent parol  agreement.  Emmet  v.  Dewkurtt, 
3  Mac.  ic  Q.  587 ;  21  L.  J.,  Ch.  497 ;  15  Jur. 
1116. 

Bate.] — In  a  written  contract  within  s.  17  of 
the  Statute  of  Frauds,  to  deliver,  on  a  certain 
day,  goods  of  a  fluctuating  value,  to  be  paid  for 
by  bill  at  thi-ee  months  from  delivery,  the  time 
of  delivery  is  the  essence  of  the  contract,  and 
any  agi-eement  to  substitate  another  day  most 
be  in  writing.  Stead  v.  Daicher,  2  P.  &  D.  447  ; 
10  A.  &  E.  57  ;  9  L.  J.,  Q.  B.  101. 

An  indorsement  on  an  agreement  extending 
the  time  ot  performance  amounts  to  a  fresh  agree- 
ment.   Bacon  V,  SimptoR,  3  M.  &  W.  78. 

A  contract  for  the  sale  of  goods  exceeding  lOI. 
in  value  having  been  reduced  to  writing,  and 
signed  so  as  to  be  binding  on  the  parties,  it  was 
subsequently  agreed  verbally  between  them  that 
the  times  of  commencing  and  concluding  delivery 
should  be  respectively  a  fortnight  later  than  the 
times  for  commeacing  and  concluding  delivery 
fixed  in  the  written  contmct : — Held,  that  by  the 
17th  section  of  the  Statute  of  Frauds,  this  latter 
agreement,  not  being  in  writing,  could  not  lie 
^owed  to  be  good  for  any  purpose,  and  therefore 
that  the  previous  contract  remained  unaffected 
by  it,  and  could  be  enforced  in  all  ite  terms. 
Noble  V.  Ward,  4  H.  J:  C.  149  ;  86  L.  J.,  Ex.  91  ; 
L.  R.  2  Ex.  36  ;  15  L.  1.  672 ;  15  W.  B.  620— 
Ex.  Ch. 

By  bought  and  sold  notes  signed  brokers 
acting  both  for  the  buyer  and  seller,  the  last  of 
which  was  dated  April  25th,  A.  bought  of  B.  600 
tons  of  iron,  the  delivery  to  extend  over  three 
months.  None  of  the  iron  was  delivered  by  the 
26th  July.  A  correspondence  ensued  between  the 
brokers  imd  the  seller's  agent  until  February 
following,  from  which  a  jury  might  properly  come 
to  the  conclusion  that  the  buyer  waited  for  the 
delivery  of  the  iron  at  the  request  of  the  seller  ; 
he  then  went  into  the  market  and  bought,  the 

Srice  of  iron  being  higher  than  at  the  end  of 
uly  : — Held,  that  as  the  buyer  had  not  bound 
himself  to  wait,  there  was  no  altoatlon  of  the 
contract  within  the  Statute  of  Frauds,  and  there- 
fore for  the  breach  of  the  contract  he  might 
recover  from  the  seller  the  difference  between 
the  contract  price  of  iron  and  the  market  price 
in  February.  Ogle  v.  Vaite  (^Earl),  7  B.  &  S.  856 ; 
36  L.  J.,  Q.  B.  175  ;  L.  B.  2  Q.  B.  276  ;  16  W.  B. 
664.  Affiimed  on  appeal,  9  B.  S.  182 ;  37  L.  J., 
Q.  R  77  }  L.  R.  S  Q.  B.  272 ;  16  W.  B.  463— 

Ex.  cai. 

Place.] — Under  a  contract  required  by  the 
Statute  of  Frauds  to  be  in  writing,  goods  were 
sold,  to  arrive  by  a  certain  ship,  to  be  taken  from 
the  qnay.  The  purchaser  afterwards  Terbally 
consented  -to  the  goods  being  deliTered  from  the 

auay : — Hdd,  in  an  action  for  nouKlelivery  of 
le  goods,  that  such  consent  did  not  support  a 
plea  of  rescission  of  the  contract.  Moore  t. 
Campbell,  10  Ex.  323  ;  3  C.  L.  B.  1084  ;  23 
L.J.,£x.  310. 

Additions.]— Where  the  contiact  is  for  the 
sale  of  goods  to  be  manufactured,  ondalteratiQus 


or  additions  are  made  in  the  progress  of  the 
work,  such  alterations  or  additions  need  not  be 
made  the  subject  of  a  distinct  contract  in 
writing.  Soadley  t.  Maelaine,  4  M.  &  Scott, 
340  ;  10  Bing.  482  ;  3  L.  J.,  C.  P.  162. 

Besoisiion.]— infra,  B.  1. 

viii.  What  Doewnewtt  amount  to, 

TelegnuL] — See  Ooodtoin  v.  Franclt,  L.  B.  6 
C.  P.  121 ;  and  McBlain  T.  Crot$,  25  L.  T.  804, 

post,  coL  55. 

Bill  of  Exchange— Contraet  of  Snretyship.] — 

Where  the  contract  between  a  creditor,  debtor 
and  surety  is  contained  in  a  bill  of  exchange,  in 
an  action  by  the  creditor  against  the  surety 
on  the  bill  no  other  evidence  save  the  bill 
is  required  to  satisfy  the  Statute  of  Frauds,  if 
the  obligation  appearing  on  the  face  of  the 
bill  is  the  precise  obligation  the  surety  has 
agreed  to  undertake.   Solmet  t.  JJurkee,  1  Cab. 

6  E.  33. 

Becital  in  Will.] — A  recital  in  a  will  is  a 
sufficient  note  or  memorandum  in  writing  of 
contract  within  b.  4  of  the  Statute  of  Frauds. 
Soyle,  In  re,  Hiiyle  v.  HiUjle,  62  L.  J.,  Ch.  182  ; 
[1893]  1  Ch.  84;  2  B.  145;  67  L.  T.674;  41 
W.  B.  81— C.  A. 

Affidavit.]— An  affidavit  made  in  chancery  is  a 
sufficient  writing  within  the  statute.  Sarkitiarth 
V.  Young,  4  Drew.  1  ;  26  L.  J.,  Ch.  153  ;  3  Jur. 
(N.B.)  34  ;  6  W.  B.  166. 

Beeelpt.  ] — E.,  holding  a  lease  <^  fotir  cottages, 
agreed  to  underlease  them  to  D.  for  the  whtde 

term,  less  a  reversion  of  a  few  days,  and  signed 
the  following  receipt : — "  Received  of  D.  lOf.  as 
part  purchase-money  of  390Z.  of  four  cottages" 
(describing  them),  "the  lease  and  counterpart  to 
be  paid  for  by  Mr.  D. "  : — Held,  that  the  receipt 
was  not  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds.  Dolling  v.  JEeaiu,  36  L.  J., 
Ch.  474  ;  15  L.  T.  604  ;  15  W.  B.  394. 

Receipts  signed  by  the  party  sought  to  be 
charged,  which  partly  disclosed  the  nature  of  the 
agreement: — Held, not  sufficient  to  take  the  case 
out  of  the  statute.  Caddich  t.  Skidmore,  3  Jur, 
(NJL)  1186. 

 By  Auetioneer'B  Clerk  Tbiw  Days  aftw 

Sale— Hsme  Printed.] — A  receipt  given  by  the 
auctioneer's  clerk  to  D.  three  days  after  the 
auction  and  signed  by  the  clerk,  acknowledging 
payment  of  part  of  the  purchase-money  for 
"Lot  4,  Mr.  John  Stafford s  properfy,"  is  not 
such  a  memorandum  in  writii^  as  would  bind 
the  vendor  within  s.  4  of  the  statute.  Semble, 
that  the  name  of  the  auctioneer  printed  on  the 
back  of  the  particulars  and  conditions  of  sale  is 
sufficient  to  bind  the  vendor.    Dyai  v.  Stafford, 

7  L.  R.,  Ir.  690.  Affirmed,  9  L.  R.,  Ir.  620— C.  A. 

Entry  in  Broker*!  Book.]- A.  agrees  with  B.'8 
broker  for  600i.  stock ;  the  broker,  according  to 
usage,  made  an  entry  of  this  agreement  in  his 
pocket-book  ;  it  bcii^  no  otherwise  reduced  into 
writing,  is  within  the  Statute  of  Fronds.  JAutell 
V.  Coo&e,  Pre.  Ch.  633. 

The  entry  of  sale  made  in  the  broker's  book  is 
not,  of  necessity,  to  be  treated  as  the  only 
evidence  of  a  contract  to  satisfy  tiie  Statute  of 
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Frauds.  Therefore  where  the  terms  of  a  contract 
of  sale  were  entered  in  the  broker's  book,  and  not 
signed.  1^  him,  bat  he  delivered  to  the  parties 
the  bought  and  sold  notes,  embodying  the  tenna 
of  the  entry,  and  signed  these  notes,  it  was  held 
that  the  parties  were  bound.  Ooom  v.  A,fftalo,  6 
B.  ft  C.  117;  9  D.  &  B.  U6;  5  L.  J.  (OA)K.B.  SI. 

Entrj  in  Sent  KoU.]— R.  agreed  to  become 

tenant  of  certain  premises  to  one  S.,  who 
instructed  an  agent,  J.,  to  j>repare  a  lease.  J. 
caused  his  clerk  to  make  an  entry  in  his  rent-roll 
of  "  lease  for  200  years,  from  25th  March,  1880 ; 
yearly  rent  1002."  S.-  died,  and  the  lease  was 
never  made ;  but  K,  went  into  possession,  and 
cxpoided  3,000f.  on  the  premises':— Held,  a 
mmcient  agreement  for  a  lease,  and  specific 
performance  was  decreed.  SHlliraa's  Ettate,  In 
rf,  23  Ifc  £.  Ir.  235. 

Commnnieationt  to  Third  Panon*.] — On  biU 

for  specific  performance  of  parol  agreement  to 
let  laiids,  evidence  that  defendant  had  suffered 
his  wife  to  receive  money  from  the  plaintiff  in 
consideration  of  fines  (he  being  inca[)ablc  of 
receiTing  tiiem),  and  had  written  a  letter  to  a 
third  person  acknowledging  the  demise,  and 
stating  that  be  was  ready  to  make  leases; — Held, 
sofflcient  to  take  case  out  of  statute.  Hartley  v. 
Wilkinton,  1  Ridgw.  L.  &  S.  357. 

Agreement  by  letter  to  thiixl  person  to  sell 
vnffictent  to  take  case  out  of  statute.  Seagood  y. 
A'cale,  I  Stra.  426. 

The  executrix  of  a  lessee  agreed  to  sell  to  A. 
the  residae  of  her  term  (except  a  day)  and  the 
fixtures  on  Jhc  premises  for  400/.'  This-^ree- 
ment  was  entered  into  by  the  executrix  without 
advice,  and  there  was  no  written  memorandum 
ol  it  except  by  a  letter  written  by  the  executrix 
to  her  own  solicitor  a  few  hours  afterwards. 
Snbaeqnentfy  t^e  landlord,  knowing  that  there 
had  been  a  n^otiation,  if  not  an  agreement, 
between  the  executrix  and  A.,  .agreed  with  her 
for  the  purchase  of  the  residue  of  the  term  for 
650i.  A.,  on  hearing  of  this,  offered  the  execu- 
trix, if  she  would  complete  her  contract  with 
him,  1,0001.  as  purchase-money,  and  indemnity 
agabist  any  proceedings  on  the  part  of  the  land- 
lord.  She  accepted  the  offer,  and  demised  the 

S remises  to  A.  for  the  whole  term,  wanting  a 
ay : — Held,  that  the  landlord  was  entitled  to  a 
specific  performance  of  his  agreemwt,  not  only 
against  the  executrix,  but  against  A.  Goodwin 
T.  truing,  4  De  G.  M.  jc  G.  90. 

Qosere,  whether  the  letter  to  the  solicitor  was 
a  sufficient  memorandum  in  writing  within  the 
inf*«<t>g  of  the  Statute  of  Frauds,  ita.  lb. 

  Agent.] — Defendant  having  orally  in- 
structed R.  to  buy  a  particular  mare  for  him 
from  the  plaintiffs,  R.  wrote  to  defendant  stat- 
ing that  he  had  bought  the  mare  of  the  plaintiffs 
for  421.,  and  asking  for  a  cheque.  In  ansn-er  to 
this,  defendant  wrote  to  R. : — "  I  only  returned 
home  yesterday  evening  or  I  should  have  at  once 
answered  your  first  letter,  and  sent  you  a  cheque 
for  the  mare  which  you  were  kind  enough  to  bay 
for  me."  There  was  no  communication  between 
defendant  and  plaintiCfe,  nor  was  the  mare  ever 
received  by  defendant.  In  an  action  by  plain- 
tiffs  for  the  price  of  the  marc  : — Held,  that  the 
above  letters  were  a  sufficient  "  memorandum  of 
the  bargain"  to  satisfy  s.  17  of  the  Statute  of 
Fraads.  Oiison  v.  Holland,  1  H.  &  R.  1  ;  85 
L.  J.,  C.  P.  5 ;  L.  R.  1  C.  P.  1  ;  11  Jur.  (N.5.) 
1022 ;  13  L.  T.  298 ;  14  W.  B.  86. 


A.  and  B.  having  entered  into  a  verbal  treaty 
for  the  purchase  of  certain  premises  belonging  to 
A.,  and  not  being  able  to  agree  as  to  the  amount 
of  the  purchase-money,  A.  addressed  a  letter  to 
C,  a  third  person,  stating  that  he  would  take  a 
certain  sum  from  B.  for  the  premises,  reserving  a 
small  portion  of  the  same  for  his  sister,  if  C. 
approved  of  it.  B.  subsequently  lodged  the  sum 
named  by  A.  with*  C,  of  which  lodgment  C. 
made  a  memorandum  on  A.'s  letter,  with  a 
remark  that  it  was  "  a  great  price" :— Held,  that 
C.  must  be  considered  the  agent  of  A.,  and  that 
as  he  had  signed  the  contract  acknowIe<!ging  the 
receipt  of  the  purchase-money,  A.  was  bound  to 
perform  the  agreement.  Meld  t.  Boland,  1  Dr. 
&  Wal.  87. 

FromlM  not  Addraswd  to  Anyono— Faymnit 

by  Inatalmenti.] — A.  verbally  promised  to  give 
20,000/.  to  the  Jubilee  Fund  of  the  Congrega- 
tional  Union,  and  also  filled  up  and  signed  a 
blank  form  of  promise,  not  addressed  to  any  one, 
but  headed  "  Congregational  Union  of  England 
and  Wales — Jubilee  Fund,"  wherelry  he  promisol 
to  give  20,0002.,  in  five  equal  annual  instalments 
of  4,000!.  each,  for  liquidation  of  chapel  debts. 
A.  paid  12,000/.  to  the  fund  within  three  years 
after  giving  the  promise,  and  then  died,  leaving 
the  last  two  instalments  of  4,000^.  each  unpaid 
and  unprovided  for  : — Held,  tlxat  there  was  no 
enforceable  contract,  on  the  ground  that  there 
was  no  sufficient  memorandum  in  writing  to 
satisfy  the  Statute  of  Frauds.  Hudton,  In  fv. 
Creed  v.  Henderaan,  54  L,  J.,  Ch.  811 ;  33  W.  B. 
819. 

L«tter  of  SolieitoT.] — An  intended  vendor  of 
freehold  property,  who  had  bought  imder  strin- 
gent special  conditions,  instructed  her  solicitor, 
in  conCormity  with  bis  own  advice,  to  sell  the 
property  subject  to  the  same  or  similar  condi- 
tions as  or  to  those  under  which  she  had  bought. 
Acting  under  this  limited  authority,  the  solicitor 
gave  the  necessary  instructions  by  letter  to  a 
house-agent,  whom  at  a  personal  interview  on 
the  same  day  he  expressly  forbade  to  sign  any- 
thing, saying  that  any  contract  would  have  to 
be  prepared  by  the  solicitor's  firm.  An  intended 
purchaser,  by  letter  handed  to  the  agent,  agreed 
to  give  the  price  which  the  agent  was  authorised 
to  accept  (not,  however,  simply  accepting  the 
terms  of  the  prior  letter),  and  at  the  same  time 
requested  an  acceptance  of  this  offer  by  the 
agent  in  writing,  a  request  to  which  the  agent 
declined  to  accede,  giving  as  bis  reason  the 
prohibition  under  which  he  was  from  entering 
into  any  contract.  The  intended  vendor  at  this 
stage  of  the  proceedings  repented  of  her  in- 
tention to  sell,  but  was  willing  to  proceed  if  the 
solicitor  was  of  opinion  that  she  could  not 
honourably  recede.  A  personal  interview  having 
taken  place  between  him  and  the  intended 
purchaser,  who  declined  to  give  up  the  intended 
purchase,  the  solicitor  wrote  to  the  intended 
purchaser  a  letter  saying  that  his  firm  were 
instructed  to  proceed  with  the  sale,  and  adding 
that  the  draft  contract  was  being  prepared,  and 
would  be  forwarded  for  approval.  Disputes 
having  subsequently  arisen,  and  the  intended 
purchaser  having  filed  a  bill  for  specific  per- 
formance : — Held,  first,  that  at  the  date  of  the 
letter  of  the  intended  purchaser  to  the  agent  no 
.  contract  was  in  existence,  and  that  that  letter, 
coupled  with  the  prior  letter  of  the  solicitor  to 
him,  did  not  amount  to  a  sofficienLmemorandtun 
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in  writing  of  the  temu  ci  a  contract.  ChiO' 
noek  y.  My  iMarehionet*),  4  De  O.  J.  &  S. 
688  ;  11  Jnr.  (n  J.)  829 ;  12  L.  T.  251 ;  18  W.  B. 
697. 

Held,  secondly,  that  the  letter  of  the  solicitor 
to  the  intended  purchaaet  was  no  recognition  of 
the  fact  that  there  had  been  a  complete  sale,  and 
did  not  amoont  to  an  acceptance  tiie  terms 
Btated  b7  the  intended  parcnaser  in  his  letter  to 
the  agent,  but  merely  to  either  a  conditional 
acceptance  of  the  intended  purchaser's  terms, 
subject  to  a  draft  contract  being  agreed  to,  or 
an. expression  of  unwillingness  to  continue  the 
interrupted  negotiation,  and  for  that  purpose  to 
prepare  a  form  of  agreement,  lb. 

Held,  thirdly,  that  if  the  letter  of  the  solicitor 
of  the  intended  purchaser  had  had  the  effect 
which  the  conrt  decided  that  it  had  not,  it  would 
not  have  been  binding  on  the  intended  TOidor, 
as  being  beyond  the  anthority  vested  by  her  in 
her  solicitor.  lb. 

At  a  sale  of  land  by  auction  on  the  Otb  of 
May,  1S72,  premises  were  knocked  down  to  the 
defendant.  An  agreement  as  to  the  contract 
was  attached  to  the  conditions  of  sale,  and 
signed  by  the  plaintiff,  but  not  by  the  defendant, 
in  consequence  of  his  being  too  drunk  to  sign. 
On  the  10th  of  May  the  defendant's  solicitor, 
after  seeing  the  defendant,  wrote  to  the  plain- 
tiff's solicitor  a  letter  to  the  following  effect : 
"I  have  been  instructed  by  Mr.  Baxter  (the 
defendant}  to  prepare  his  title  to  the  property 
which  he  purchased  last  evening.  My  client 
proposes  to  take  possession  forthwith  if  the 
vendor  wiU  consider  such  taking  possession  as 
witboQtprejudice  to  his  right  to  object  to  the 
title.  Please  send  me  Uie  abstmct  of  title  and 
copy  conditions  when  ready": — Held,  that  the 
letter  was  not  a  sufficient  memorandum  in 
writing  to  satisfy  the  Statute  of  Frauds,  s.  4. 
Matthewt  T.  Baeeter,  28  L.  T.  669 ;  21  W.  R. 
741. 

W.  entered  into  a  verbal  agreement  with  S.  to 
sell  him  an  inn  called  the  "Lion  Inn"  for  950Z. 
On  the  following  day  W.'s  solicitor  wrote  to  S.'s 
solicitor :  "  W.  has  been  with  us  to-day,  and 
stated  that  he  had  arranged  with  your  client 
S.  for  the  sale  to  the  latter  of  the  '  Lion  Inn'  for 
960/.  We  therefore  send  herewith  draft  con- 
tract for  yonr  perosal  and  approval"  : — Held, 
that  this  letter  was  not  such  a  note  or  memo- 
randum of  an  agreement  as  is  required  bv  the 
Statute  of  Frauds.  Smith  v.  WeUter,  45  L.  J., 
Ch.  528  ;  3  Ch.  D.  49  ;  35  L.  T.  44 ;  24  W.  a 
894— C.  A. 

e.  Slsiiatiir*. 

ZstentlaL  ]  '-There  must  be  a  signing,  either 
by  an  actual  signature  of  tiie  name,  something 
intended  by  the  writer  to  be  eqtiivakxit  to  a 
■^nature;  sach  as  a  mark  1^  a  marksman. 
AOy  T.  &»y,  8  Her.  2  ;  17  B.  B.  1. 

PMltion  t£] — Provided  the  name  is  inserted 
In  an  instrament,  in  such  a  manner  as  to  have 

the  effect  of  authenticating  it,  the  requisition  of 
Hie  act  with  respect  to  signature  is  complied 
with  and  it  does  not  matter  in  what  part  of 
the  instrument  the  name  is  found.  Ogllvie  v. 
H^ambe,  3  Mer.  53  ;  17  B.  B.  IS. 

The  signature  most  be  inserted  in  such  a 
manner  as  to  govern  or  have  the  effect  ol  authen- 
ticating the  whole  instrument.  Caton  v.  Caton, 
36  L.  J.,  Ch.  8S6  ;  L.  B.  2  H.  L.  127 ;  16 
W.B.1. 


Vame  in  Body  ef  Sutnunent.]  —  The  secre- 
tary of  a  company  entered  into  a  contract  with 
the  plaintiff,  on  behalf  of  the  company,  to  supply 
them  with  coals.  The  contract  was  inade  out  by- 
the  secretary,  approved  of  by  the  company,  and 
transmitted  to  the  plaintiff,  and  by  him  altered 
and  returned ;  and  the  altemtions  having  been 
assented  to  by  the  company,  a  £air  copy  of  the 
i^reement  was  finally  made  by  the  secretary,  and 
sent  again  to  the  plaintiff.  The  agi-eemenc  con- 
tained in  the  body  of  it  the  names  of  all  the 
panics  to  be  charged,  and,  at  it«  foot,  the  clause 
"  In  witness  whei-eof  we  have  hereto  set  our 
hands,"  ^lc,  but  it  was  never  signed  by  any  one. 
The  contract  had  been  acted  npon  by  both 
parties,  until  it  was  violated  by  the  defendant: 
— Held,  that  the  plaintiff  conld  not  sue  n  pon  it 
as  it  was  not  signed  in  pursuance  of  the  4th 
section  of  the  Statute  of  Frauds.  Iltihn-t  or 
Herbert  v.  Titriirr,  4  Scott  (N.R.)  4fs6  ;  ^  Man.  tc 
a.  743  ;  Car.  U  M.  351  j  11  L.  J.,  C.  P.  70 :  6  Jur. 
194. 

The  HQTied  in  the  body  of  the  document  axts 
inserted  there  of  necessity,  to  make  the  docu- 
ment sensible,  and  cannot  be  used  over  again  to 
satisfy  the  requirements  of  the  statute,  tbat 
there  shall  be  a  signature  by  the  parties  to  he 
charged  or  their  agents. — Per  Tindal,  C  j.  lb. 

The  mere  circumstance  of  the  name  of  a  pu^ 
being  written  by  himself  in  the  body  of  a  memo- 
randum of  agreement  will  not  of  itself  constitute 
a  signature.  It  must  be  inserted  in  such  a 
manner  as  to  govern,  or  to  have  the  effect  of 
authenticating,  the  whole  instrument.  Caton  v. 
Caton,  36  L.  J.,  Ch.  8S6 ;  L.  B.  2  H.  L.  127; 
16  W.  B.  1. 

The  mere  circumstance  of  the  name  ttf  the 
party  being  written  by  himself  in  the  body  of  a 
memorandum  of  agieement  for  a  leue  will  nofe 
constitute  a  signature  within  the  meaning  of  the 
Statute  of  Frauds.  i^1u$  v.  Moortt  1  Crac,  219 ; 
1  B.  B.  24. 

 "I,  A.B.,  agree."] — An  agreement  in  the 

handwriting  of  the  party,  beginning  "X,  A.  B., 
agree  to  seU,"  though  not  signed  the  vendor, 
is  good  within  the  Stetute  of  Frauds.  A»ight  v. 
Crockford,  I  Esp.  139  ;  5  B.  B.  729.  gee  Hubert 
V.  Tui'ner,  supra. 

 la  Third  Person.]— J.  R.  Bridges,  having 

five  fret-bold  houses,  but  no  other  property,  in 
Cable  Sti-cet.,  Liverpool,  agreed  to  sell  them  to 
J.  Bleakley  for  2482.,  and  uiereupon  drew-up  the 
following  memorandum  in  his  own  handwriting: 
"July  2(1,  1839.  John  Bleakley  agrees  with 
J.R.  Bridges  to  take  the  property  in  Cable  Street 
for  248!.  10/. "  : — Held,  that  the  agreement  was 
sufficiently  signed  by  the  vendor.  JbUakley  v. 
Smith,  11  Sim.  150. 

If  the  defendant  himself  writes  the  agreement 
for  the  purchase  of  a  leasehold  bouse,  and  states 
his  own  name  in  the  third  person  as  "  Mr.  A.  B. 
has  agreed,"  this  is  a  good  contract  within  the 
Statute  of  Frauds,  though  he  does  not  otherwise 
sign  the  agreement.  Pvopert  v.  Parker,  1  Buss. 
&  M.  625. 

Whether  a  note  written  in  the  third  person, 
"Mr.  T.  proposes,'"  Sx.  (making  an  oner  to 
purchase),  being  accepted,  ammints  to  a  contract 
in  writing  signed  within  the  Statute  of  Frauds, 
qu£ere.    Aloriton  v.  Tnritour,  IS  Ves.  175. 

loititls.]— SemUe,  that  a  signature  by  initials 
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to  a  contract  or  a  memoiandiun  is  Boffieient. 
aHekater  t.  (hbb,  U  L.  T.  433. 

An  agreement  between  an  author  and  a  book- 
ttUer,  by  which  the  latter  is  to  be  paid  an 
annidty  for  life,  without  any  apparent  con- 
nderatjon,  and  without  an;  signature  other  than 
the  initials  of  the  parties,  is  void  under  the 
,  Statute  of  Frauds.  Sioea  t.  lee,  8  Man.  tc  Q. 
452  ;  4  ScoU  Ckj.)  77 ;  6  Jur.  1184. 

Illiterate  Ferion  makiag  Kark.] — An  agree- 
ment annexed  to  conditions  of  sale  by  anction  to 
whidh  J).,  an  illiterate  person,  had  put  hia  mark 
la  BoflScientlj  signed  within  the  statute.  Df/at  v, 
Stafford,  7  L.  B.  Ir.  590.  Affirmed,  9  L.  B.  Ir. 
520— C.  A. 

There  must  be  a  signing,  either  by  an  actual 
signature  of  the  name,  or  something  intended  by 
the  writer  to  be  equivalent  to  a  signature ;  as  a 
mark  by  a  marksman.  Selbu  t.  Selbv,  3  Mer.2; 
17  B.  B.  1. 

"Tour  AfTeetionate  Xother."]--A  letter  from 
a  mother  to  her  son,  beginnmg  "My  dear 
Bobert,"  and  concluding  "  Your  affectionate 
mother,"  is  not  signed  so  as  to  constitute  a  bind- 
ing agreement  on  the  part  of  tite  mother,"  within 
the  Intent  of  the  Statute  of  Frauds. 

"Approved  by  me,  T.  S."] — Qusere,  whether 
ihe  w<0Tis  "approved  by  me,  J.  S.,"  aflBxed  to 
certain  memoranda,  by  way  of  approval  of  an 
arrangement  in  which  the  party  is  interested,  is 
a  signing  within  tiie  Statute  ol  Frauds.  Parber 
T.  &aith,  1  ColL  60S. 

Alteration  of  Draft.] — A.  alters  the  draft  with 
his  own  hand ;  this  is  not  a  signing  to  take  it 
out  of  the  Statute  of  Frauds,  though  the  seller 
afterwards  executes  a  conveyance,  and  being  in 
Middles«c  it  is  caused  to  be  registered.  Samkint 
Y.  Solmet,  1  P.  W.  770. 

Acting  on  Uniigned  Agreement.] — Acting  on 
an  unsigned  agreement  may  render  it  binding. 
£raffde»  v.  jkttropolita»  My,,  2  App.  Cas.  666. 
S.  P.,  Liverpool  Boranfih  Bank  Ikictet,  4  H.  & 
K.  139  ;  28  L.  J.,  £x.  122  ;  Sarier  v.  Allen,  6 
H.  «^  K.  61 ;  29  L.  J.,  Ex.  100 ;  6  Jur.  (1T.S.)  23 ; 
1  li.  T.  167 ;  S  W.  B.  127. 

Bslkteneo  Ineorporating.]— A  parent  by  his 
agent,  on  the  marriage  of  his  daughter,  entered 
into  an  engagement  in  writing  with  her  intended 
husband,  in  which  his  name  was  written,  but 
not  signed  :-~Ueld,  that  a  letter  written  by  the 
parent  after  the  marriage,  referring  to  the  memo- 
taodum  as  stating  the  terms  of  the  engagement, 
was  either  a  suflicicnt  ^reement,  signed  by  the 
party  within  the  Statute  of  Frauds,  or  a  suffi- 
dait  reoognition  of  the  use  made  of  his  name  in 
the  memorandum.  De  £ertY.Thom^soii,ihea,Y. 
471 ;  12  CL  4;  F.  45. 

Though  an  agreement  is  not  signed,  the  party 
is  bound  by  a  letter  containing  the  terms,  which 

the  contents  can  be  connected  and  identified 
with  the  agreement.  Coles  v.  Trecothioh,  9  Ves. 
260  ;  1  Smith,  233  ;  7  B.  B.  167. 

The  absolute  beneficial  owner  of  land  vested 
in  a  trustee  wrote  a  letter  to  the  mother  of  ber 
infant  ijrandiion.  The  letter  was  signed  with 
the  writer's  initials.  Inclosed  in  the  same  en- 
Telone,  but  on  a  separate  piece  of  paper,  was 
■nouier  document  in  the  handwriting  of  the 
same  penon,  and  headed  "  Supplement."  This 
document  was  not  signed  in  any  way.  It  com- 


menced thus  :  "  I  bad  quite  omitted  to  tell  you," 
but  it  contained  no  other  reference  to  the  letter, 
and  the  letter  in  no  way  referred  to  it.  It  was 
alleged  that  the  "supplement"  contained  a 
declaration  of  trust  of  the  land  in  favour  of  the 
infant : — Held,  that  the  "  supplement "  was  not 
signed  so  as  to  satisfy  the  Statute  of  Frauds. 
Ar0ffA(*iiu  T.  >/oA«n(A,47  L.  J.,Ch.  132:  7  Ch.  D, 
60  ;  37  L.  T.  7")1  ;  26  W.  B.  142. 

You  cannot  by  words  of  reference  bring  up  a 
signature,  and  give  it  a  signification  and  efilect 
different  from  that  which  the  signature  has  in 
the  original  place  where  it  is  found.  Caton  v. 
Caton,  s6  L.  J.,  Ch.  886  :  L.  B.  2  H.  L.  127  ;  16 
W.  R.  I. 

Where,  therefore,  the  name  of  the  party 
against  whom  specific  performance  in  equity 
was  sought  to  be  enforced  appeared  in  different 
parts  of  the  paper,  but  only  in  such  a  way  that, 
in  each  case,  it  merely  referred  to  the  particular 
part  Where  it  was  found,  and  that  part  was 
in  the  form  of  refer^ce  or  description,  and 
not  of  a  promise  or  an  undertaking : — Held, 
that  the  paper  did  not  consUtato  a  contract 
signed  within  the  provisions  of  the  Statute  of 
Frauds.  lb. 

Contract  for  land  within  s.  4  of  Statute  of 
Frauds,  by  letter  signed  by  vendor  combined 
with  his  proposal  by  note  to  third  praaon  speci- 
fying price.  Wextern  t,  JtuneU,  8  Ves.  ft  B. 
187  ;  13  R.  R.  178. 

Printed.] — A  letter  containing  proposed  terms 
of  a  contract  between  A.  B.,  the  sender,  and  the 
sendee,  written  out  by  the  sender,  upon  paper 
bearing  a  printed  heading,  "  Memorandum  from 
A.  B.,"  was  held  to  be  a  sufficient  note  in  writing 
to  charge  A.  B.  A  memorandum  of  a  contract  Is 
sufficiently  signed  within  s.  4  of  the  Statute  of 
Frauds  if  it  contains  the  terms  of  the  contract 
and  the  name  of  the  party  charged,  and  is  given 
by  him  to  the  other  party  under  circumstances 
which  show  a  recognition  of  the  name  as  it 
stands  for  his  own,  Tourret  v.  Orippi,  48  L.  J., 
Ch.  567  ;  27  W.  R.  706. 

Semble,  that  the  name  of  the  auctioneer 
printed  on  the  back  of  the  particulars  and  con- 
ditions of  sale  is  sufficient  to  bind  the  vendof. 
Dyat  T.  Stafford,  7  L.  tt.  Ir.  590.  Affirmed, 
L.  B.  Ir.  520— C.  A. 

FenoU— Condition.]— On  the  treaty  for  the 
under-lease  of  ,a  house,  the  agent  for  plaintiff 
tendered  an  unconditional  agreement  to  be 
signed,  to  which  the  defendant  attached  his 
name  and  initials  in  pencil,  subject  to  the  condi- 
tion of  there  being  nothing  tmusual  in  the  cove- 
nants of  the  original  lease.  The  defendant  subse- 
quently discovered  that  there  was  a  nuisance 
which  would  prevent  his  occupation  of  the 
house,  but  which  was  unknown  to  the  plaintiff, 
and  he  therefore  abandoned  the  treaty  : — Held, 
that  under  these  circumstances  the  court  would 
tiy  the  case  strictly  between  the  parties,  and  in 
the  absence  of  actual  evidence  that  the  agent 
had  direct  or  implied  authority  to  accede  to  the 
pencil  additions,  would  not  bind  the  plaintiff, 
and  that  until  the  latter  had  assented  to  the 
alterations,  the  agreement  was  only  a  proposal 
and  might  be  abandoned  by  the  defendant. 
The  bill  was  dismissed  with  costs.  JAicae  T. 
Jaiaet,  7  Hare,  410 ;  18  L.  J.  Ch.  329  ;  1& 
Jur.  912. 

On  Telegram  Form.]— A.,  by  lettOT^offlated  t« 
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buy  an  estate  for  a  given  sum.  B.  answered  by 
telegram,  "  Your  offer  for  tlie  L.  estate  is 
Accepted."  The  instructions  for  the  message 
were  signed  by  B.,  but  the  telegram  received  by 
A.  contained  merely  the  names  of  the  sender  and 
16061761  written  by  the  company's  clerk  on  the 
usoal  printed  form : — Held,  that  this  was  a 
sufiScient  simatore  by  B.  Godwin  t.  Francis, 
39  L.  0.  P.  121  ;  L.  R.  6  C.  P.  295  ;  22  L.  T. 
Jt38. 

B.  having  entered  into  a  contract  with  C,  the 
brother  of  the  defendant,  for  the  sale  of  bay, 
brought  an  action  against  the  defendant  for  not 
accepting.  The  judge  at  the  trial  admitted 
letters  and  telegrams  signed  by  C.  as  evidence 
against  the  defendant,  and  the  jury  found  for 
the  plaintiff  : — Held,  that  there  was  sufficient 
«Tidence  of  the  authority,  and  that  the  two 
telegrams,  of  which  one  was  signed  in  C.'s 
name,  and  in  the  other  the  name  of  the  defen- 
•dant  was  not  mentioned  as  buyer,  together  con- 
stituted a  sufficient  memorandum  of  the  contract 
to  satitify  the  Statute  of  Frauds,  on  the  ground 
that  the  defendant  might  be  treated  as  the  un- 
•discloscd  principal  of  C,  who  appeared  on  the 
telegrams  to  be  liable  as  principal.  McJBla'm  v, 
€rou,  25  L.  T.  801. 

fnrpoia  of.}— A  signatare  to  a  document 
•which  contains  the  terms  of  a  contract  is  avail- 
able for  the  purpose  of  satisfying  s,  4  of  the 
Statute  of  Frauds,  though  put  alio  intuitu,  and 
not  in  order  to  attest  or  verify  the  contract. 
Jonet  V,  Victoria  Dock  Co.,  4f}  L.  J.,  Q.  B.  219  ; 
2  Q.  B.  D.  314  ;  3ti  L.  T.  347  :  25  \V.  R.  501 ; 
and  see  Mey  v.  Potitire  Gvrernment,  ^c,  Co., 
45  L.  J.,  Ex.  451 ;  1  Ex.  D.  20,  88 ;  34  L.  T. 
190. 

Ai  Witnesi.] — Where  there  is  a  complete 
agreement  in  writinjr,  and  a  person  who  is  a 
paxiy  and  knows  the  coiiients  subscribes  as  a 
■witnen  only,  he  is  bound  by  it,  for  it  is  a  signing 
•within  the  Btatnte  of  Frauds.  We^ori  v. 
Seazley,  3  Atk.  503. 

 By    Clerk.] — A     signature    by  an 

auctioneer's  clerJi,  in  the  character  of  witness 
merely,  to  a  contract  for  the  sale  of  property 
which  is  signed  by  the  purchaser  alone,  is  not  a 
sufficient  signing  of 'an  agi-eement  or  memo- 
vandum,  or  note  thereof,  by  an  agent  of  the 
seller,  to  satisfy  the  Statute  of  Frauds,  Go$beJl 
y.  Areher,  4  N.  &  M.  485  ;  2  A.  &  £.600;  1  H. 
A  W.  31 ;  4  L.  J.,  K.  B.  78. 

Of  one  Party.] — A  written  proposal  containing 
the  terms  <^  a  proposed  contract  signed  by  the 
defendant  and  assented  to  by  the  plaintiff  by 
parol  is  a  stifficient  agreement  within  the  4th 
aection.  Smith  y.Neale,2  C.  B.  (N.S.)  67;  26 
L.  J.,  C.  P.  143;  3  Jur,CN.S.)  516;  5  W.  E,568. 
fi.  P.,  Reuu  v.  Piohsley,  4  H.  &  C.  588  ;  35  L.  J., 
Sx.  218  ;  L.  B.  1  Ex.  342  }  12  Jar.  628  ; 

16  L.  T.  25  ;  14  W.  B.  924— Ex.  Ch. 

A  contract  of  purchase  (of  leasehold  property 
«old  by  auction)  written  on  the  back  of  the 
particidars  of  sale  (which  contained  the  names 
of  the  owners  of  the  property),  and  signed  by 
the  parchaser  only,  is  a  sotticieat  note  or  memo- 
Rmanm  of  the  agreement  between  the  parties  ; 
the  vendor's  signature  is  not  essential.  Lay- 
thorpe  V.  Bryant.  3  Scott,  238  ;  2  lliiig.  (N.c.) 
735  ;  2  Hodges,  25  ;  5  L,  J.,  C.  1'.  217. 

Semble,  the  signature  of  the  party  to  be 


bound  is  sufficient  to  satisfy  the  Statute  of 
Frauds  so  as  to  enable  the  court  to  enforce 
specific  performance.  Field  v.  Boland,  1  Dr,  & 
WaL  37. 

There  ia  no  provision  in  the  Statute  of  Frauds 
to  prevent  the  specific  execution  of  an  agree- 
ment signed  only  by  one  of  the  parties.  Ormond 
V.  Anderson,  2  Ball  k  B.  370  ;  12  R.  R.  lOS. 

An  agreement  signed  by  one  party  only  is 
sufficient  to  charge  him  within  Statute  of  Frauds. 
Seton  V.  Slade,  1  Ves.  266  ;  6  R.  K.  124. 

Contract  for  the  purchase  of  tithes  not  signed 
by  the  party  ohai^ieable: — Held,  under  the 
ciTCumstances,  to  have  been  tak^  out  of  the 
Statute  of  Frauds.  Blachford  v.  Kirkpatriclt,  6 
Beav.  232  ;  12  L.  J.,  Ch.  108. 
,  A.  sold  houses  to  B.,  and  a  note  was  made  by 

A.  of  the  agi-eemeut,  but  it  was  only  signed  by 

B.  Deere^,  that  both  parties  were  bound. 
Hatton  V.  Gray,  2  Ch.  Ca.  164. 

Agreement  in  writing  for  sale  of  estate,  bind- 
ing, though  signed  only  by  vendor,  and  followed 
up  by  direction  to  attorney  to  prepare  proper 
agreement  for  both  parties  to  sign.  Fowle  v. 
Freeman,  9  Ves.  351  ;  7  R.  R.  219. 

Agreements  signed  by  one  party  only,  enforced 
against  the  other.  MaU  t.  Butler,  1  Eq.  Abr. 
20. 

An  agreement  may  be  enforced  in  equity, 
although  not  binding  on  both  parties  at  the 
time  of  its  being  signed  ;  it  is  sufficient  if  sisntd 
only  by  one  party  and  accepted  and  acted  on  by 
the  other.  Dowell  v.  Deui,  1  Y.  4;  ColL  C.  C. 
344  ;  12  L.  J.,  Ch.  1 58  ;  7  Jur.  117. 

Specific  performance  of  a  contract,  not  signed 
by  the  party  enforcing  it.  BaoUkonte  t.  Mohita, 
3  Swanst.  434  ;  19  R.  R.  252. 

The  written  undertaking  of  one  party  will 
be  enforced,  although  the  other  paity  is  not 
mutually  bound  by  writing.  Palmer  v.  Scott, 
1  Russ.  &  M.  391 ;  Taml.  488  ;  8  L.  J.  (OA)  Ch. 
127. 

Qmere,  whether,  where  a  contract  signed  by 
one  party  only,  he  is  not  at  liberty  to  recede 
from  it  till  the  other  party  has  done  some  act 
to  bind  himself.  Martin  v.  Mitehdl,  2  J.  & 
W.  428  ;  22  R.  B.  184. 

Semble,  a  contract  signed  by  one  party  only, 
may  be  enforced  by  the  other,  as  the  filing  a  bill 
makes  it  binding  on  that  party.  lb.  426. 

Semble,  under  contract  by  husband  and  wife 
for  sale  of  wife's  estate,  court  will  not  decree 
him  to  procure  her  to  join.   lb,  425. 

If  a  written  agreement  is  not  signed  by  the 
defendant,  the  plaintiff  need  not  give  it  in  evi- 
dence, although  he  has  signed  it,  and  it  relates 
to  the  matter  in  issue  between  the  parties.  Wil- 
ton  V.  Bowie,  I  Car.  &  P.  S, 

 Varianee  between  Hemorandnm  and 

Coimterpaxt.] — The  memorandum  of  a  contract 
for  sale  of  land  was  signed  in  counterpart,  one 
copy  being  signed  by  "  Y.  and  Son,  as  agenta 
for"  0.  C,  who  was  the  vendor's  solicitor.  The 
other  copy  was  duly  signed  on  behalf  of  the 
purchaser  : — Held,  that  the  latter  being  a  com- 
plete memorandum  as  against  the  purchaser,  the 
defect  in  the  f onner  waa  no  bar  to  the  vendor's 
suing  for  specific  perfcomance.  Buteker  v.  ^'ath, 
61  L.  T.  72. 

Of  Agent.] — Specific  performance  of  a  con- 
tract concerning  land,  not  decreed  on  the  signa- 
ture of  an  agent  without  authority.  Hmoard  t. 
Braithwaite,  1  Yes.    B.  202. 
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-  An  sgeat  not  being  able  to  write,  held  the  top 
d  the  pen  while  another  person  wrote  his  name 
to  an  agreement ; — Held,  a  sufficient  signature. 
SeUhaw  Y.  Langley,  11  L.  J.,  Ch.  17. 

A  contract  for  the  purchase  of  land  made  by 
an  agent  in  his  own  name,  vesta  the  equitable 
estate  in  the  principal,  and  may  be  establishal 
bjr  him  against  the  agent  and  persons  claiming 
under  him,  althoo^  the  agent  is  appointed 
merelv  by  parol.  Czee  t.  MaeluHzie,  46  L.  J., 
Ch.  564  ;  37  L.  T.  218. 

The  pUintifEs  appointed  by  parol  W.  F.  M. 
as  their  agent  to  purchase  land  on  their  behalf. 
W.  F.  M.  entered  into  a  contract  for  the  pur- 
chase  of  the  land  in  his  own  namCf  and  tben 
assigned  the  benefit  of  the  contract  to  J.  T.  M. 
for  valuable  conaideration.  Id  aa.  action  by 
the  plaintifEs  against  W.  F.  H.  and  J.  T.  M.  to 
establish  the  agency,  the  vendor  not  being  a 
party : — Held,  that  the  appointment  of  W.  F.  M. 
was  an  agency  within  s.  4  of  the  Statute  of 
Fruids,  and  not  a  tnut  or  confidence  within  s.  7, 
and  therefore  was  not  required  to  be  evidenced 
by  writing.  Tb. 

•  The  defendant,  an  estate  agent,  contracted  to 
sell  land  to  the  plaintiff,  who  paid  a  deposit. 
The  defendant  signed  a  receipt  in  his  own  name 
iot  the  deposit,  and  the  plaintiff  ^gned  an 
■gieement  containing  the  terms  ot  the  pur- 
chase. The  owner  of  the  land  refused  to  com- 
plete the  purchase,  and  the  plaintiff  sued  the 
defendant  for  damages  for  breach  of  the  con- 
tract to  sell.  At  the  trial  the  jury  found  that 
the  defendant  sold  as  principal  : — Held,  that 
the  defendant  was  personally  liable,  and  that 
the  agreem^t  and  receipt  taken  tt^ther  formed 
a  BD6Bcient  contract  to  satisfy  the  Statute  of 
Frands,  s.  4.  Jauu  t.  Millar.  48  L.  J.,  C.  P. 
596  ;  4  C.  P.  D.  450  ;  42  L.  T.  806  ;  27  W.  B. 
720-C.  A. 

 Clerk.] — H.,  head  clerk  to  the  defendants, 

drew  up  with  their  authority  a  letter  addressed 
to  them,  and  containing  the  terms  upon  which 
the  plaintiff  was  to  serve  them  for  three  years. 
The  plaintiff  signed  the  letter  :— Hdd,  that  the 
letter  constitoted  a  sofGcient  compliance  with 
the  4th  section  of  the  Statute  of  Frauds,  being  a 
memorandum  of  the  contract  signed  by  the  agent 
of  the  defendants.  JScaivt  v.  Hoare,  61  L.  J.. 
Q.  B.  470  ;  [1892]  1  Q.  B.  593  ;  66  L.  T.  846  ;  40 
W.  B.  442  ;  56  J."P.  664. 

 Solioitor.] — Qusre,  whether  the  signature 

ti  an  attorney  to  a  statement  at  the  foot  of  a 
draft  agreement,  signifying  his  approval  ot  the 
draft  on  behalf  of  his  cUent,  is  a  signature  within 
the  Statute  of  Frauds.  Thornhury  v.  Betill,  1 
Y.  ic  ColL  C.  C.  554  ;  6  Jur.  407. 

A  person  who  was  in  treaty  for  taking  the 
lease  of  a  house,  stated  in  a  letter  to  the  owner, 
that  he  had  aathorised  his  solicitors  to  settle  the 
terms  of  the  agreement.  They  subsequently  sent 
the  owner  a  draft  agreement  signed  by  them 
stating  that  its  provisions  were  approved  by 
their  client,  who  aftemwds  refnaed  to  sign  or 
acknowledge  it:— Held,  in  a  soit  for  specific 
performance,  that  the  solicitors  were  agents  in 
what  they  did  and  that  a  defence  under  the 
ScatDte  of  Frands  failed.  Joltiffe  T.  Blumberg, 
18W.B.784. 

Seerstary  of  Company.] — ^An  agreement  for 
the  sale  of  leasehold  houses,  the  property  of  a 
companj  incorporated  under  the  Companies  Act, 


1862,  was  si.^ncil  as  follows  : — A.,  secretary 

for  the  B.  Co:iipany,  Limited."  The  Companies 
Act,  1867,  s.  37,  sub-s.  2,  provides  that  such  an 
agreement  may  be  signed  on  behalf  of  the 
company  by  any  person  acting  under  the  ex. 
press  or  implied  authority  of  the  company. 
By  the  memorandum  of  association  it  appeared 
tliat  one  of  the  objects  of  the  company  was  to 
sell  houses : — Held,  that  as  selling  houses  wa» 
part  of  the  oniinary  business  of  the  company, 
the  secretary  in  signing  was  acting  snder  the 
implied  authority  of  the  company  ;  and  that, 
therefore,  the  agreement  was  sufficient  to  satisfy 
the  Statnte  of  Frauds.  Seer  v.  London  aiM 
Parit  Hotel  Co.,  L.  B.  20  Eq.  412 ;  82  L.  T.  716w 

.   Agent's  Clerk.]— Vendor  is  bonnd  by 

signature  of  agent's  clerk,  thus  :  "  Witness  E.  P. 
for  Mr.  S.  agent  for  the  seller,"  upon  evidence  of 
assent ;  but  clerks  in  general  have  no  authority 
to  bind  the  principal,  Cale$  v.  Frecothiek,  9- 
Yea.  234  ;  1  Smith,  233  ;  7  B.  a  167. 

 AoetionHr's  Clark.]— A  direction  by  th» 

parchaser  at  a  sale  of  lands  by  auction  to  the- 
auctioneer's  clerk  to  fill  up  the  memorandum 
annesed  to  the  conditions  of  sale  constitutes- 
such  clerk  a  person  "  lawfully  authorised  withio' 
the  meaning  of  section  4  of  the  Statute  of  Frauds, 
and  such  memorandum  so  filled  up  by  the- 
auctioneer's  clerk  with  the  name  of  the  purchaser^ 
although  not  signed  by  the  latter,  complies  with 
the  requirements  of  the  statute."  Simt  v. 
Landraij,  63  L.  J.,  Ch.  535  ;  [1894]  2  Ch.  818  ; 
8  B.  582  :  70  L.  T.  530  ;  42  W.  B.  621.  And  se» 
Dyaa  v.  Stafford,  7  L.  B.  Ir.  590.  Affirmed,  9  L.  B. 
Ir.  520. 

d.  PromlHof  Bxsontoror  AdnUnlstMtor*. 

See  ExECUTOB. 

e.  Sabt,  Ssflinlt,  or  Kisoarrlave  of  Another. 

See  PBIKCIPAL  and  SnBBTT. 


What  ia.] — M.  bad  given  a  bond  and  warrant 
of  attorney  to  secure  the  repayment  of  a  sum  of 
mon^.  Judgment  bad  been  entered  np,  but 
not  executed :  the  bond  and  warrant  of  attorney 
came  into  the  possession  of  L.,  as  personal 
representative  of  the  original  obligee.  She  was 
on  terms  of  affection-.ite  friendship  with  M.,  and 
often  said  that  he  h:ul  been  unfairly  treated, 
in  being  made  to  enter  into  these  securities.  L. 
had  in  early  life  received  from  the  fother  ot 
a  conveyance  of  some  property  in  India ;  the  deed, 
of  conveyance  was  expressed  to  be  for  a  money 
consideration  of  10,00D  rupees.  In  truth,  tha 
money  consideration  was,  if  any,  a  debt  of  1,200' 
rupees  ;  the  rest  was  a  purely  voluntary  gift,  and 
no  money  whatever  passed  when  the  conveyance 
was  executed.  M.was  about  to  marry,audwhen 
his  marriage  was  in  contemplation,  discussions- 
arose  about  the  bond  and  warrant  of  attorney. 
M.'s  father  had  told  L.  that  he  was  advised,  if 
Ehe  did  not  abandon  the  claim  on  the  bond 
and  warrant  of  attorney  against  his  son,  to  exe- 
cute a  deed,  which  would  put  an  end  to  the  con- 
v^ance  of  this  Indian  property  as  a  Toluntair 
conveyance  made  without  consideration.  In  hia 
depositions  he  said  that  L.  promised  not  to  en- 
force  the  bond  and  warrant  of  attorney.  If  hs 
would  abstain  from  interfering  with  the  con* 
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veTftnoe.  Other  evidence  was  given  of  directions 
by  bcr,  that  ehe  bad  abandoned  the  claim,  and 
of  a  promise,  often  repeated,  that  she  would 
never  trouble  M.  about  it : — Held,  that  this  pro- 
mise, if  it  coDStitated  a  contract,  was  not  a  con- 
tract made  in  consideration  of  marriage,  so  as  to 
bring  it  within  the  words  of  the  Statute  of  Franda. 
Jorde*  T.  Motujft  6  H.  L.  Cas.  186 ;  23  L.  J., 
Oh.  865. 

Promise  to  Confer  Benefit  by  Will.]— Prior  to 
a  marriage  the  intended  husband  and  wife  cansed 
a  settlement  of  the  wife's  property  to  be  pre- 
pared in  accordance  with  a  memorandum  in  the 
bosband's  handwriting  ;  but  before  its  execution 
the  husband  verbally  promised  the  wife  that  if 
she  would  forego  the  settlement  he  would  give 
her  the  same  beneiits  by  his  will.  In  accordance 
with  this  promise,  he,  immediately  after  the 
marriage,  executed  a  will  to  that  efEect  prepared 
before  the  marriage.  Upon  his  death,  some 
years  afterwards,  that  will  was  not  forthcoming, 
ont  a  later  will  was  found  disposing  of  the 
property  in  a  different  manner : — Held,  that 
there  was  no  contract  within  the  Statute  of 
Frauds  binding  the  husband  to  make  a  will,  or 
any  fraud  or  part  performance  to  take  the  case 
out  of  the  statute.  Caion  v.  Outfit,  36  L.  J.,  Ch. 
293;  L.fi.  1  Ch.137;  12  Jnr.  (SI.B.)  171.  Af- 
firmed on  appeal,  36  L.  J.,  Ch.  8S6  ;  L.  B.  2  H.L. 
127  ;  16  W.  k  1. 

P.  "V.,  shortly  before  hia  marriage  with  the 
plaintiff,  wrote  her  a  letter,  in  which  occurred 
the  following  passage :  "  And  now,  my  dearest 
Lizzie,  as  life  is  very  uncertain  at  my  time  of  life, 
and  as  yon  are  of  all  the  world  the  person  I  love 
beet,  I  herel^  will  and  bequeath  to  you,  after  my 
death,  the  eight  cottages  in  Peckham's  Walk, 
OOCnpied  by  Chavlts  Warren  and  Edward  Neath 
and  others.  You  will  keep  this  letter  as  a  proof 
of  my  intention,  in  case  ot  any  sudden  change 
occurring  to  me,  rendering  me  incapable  of,  or 
not  in  a  state  of  mind  fit  tor,  the  performance  of 
so  important  a  document,  and  making  null  and 
void  any  former  will  and  bequest  I  may  have 
made  previously.  I  am  doing  this,  my  dearest, 
as  a  temporary  provision  for  you  in  case  of  any 
emergency  ...  I  am  your  future  husband  in  its 
most  holy  sense. — P.  V.""  Another  part  of  the  will 
contained  a  reference  to  the  w^ding-rii^,  <^ 
which  the  plaintiff  then  apparently  had  the  cus- 
tody. After  the  marriage  P.  V.  died,  leaving  a 
wiU  whereof  the  defendants  were  executors  and 
trustees.  By  this  will  the  eight  cottages  were 
not  left  to  the  plaintiff.  The  jilaintiff  claimed 
a  declaration  that  P.  V.  duly  contracted  with  her 
to  leave  to  or  to  settle  upon  her  the  ei^t  cot- 
tages, and  that  by  virtne  of  the  letter  the  plaintiff 
was  entitled  to  them  in  equity.  The  court  held 
that  the  letter  did  not  satisfy  the  requirements 
of  the  Statute  of  Frauds  with  respect  to  a  memo- 
randum, either  as  to  the  statement  of  considera- 
tion or  a  promise ; — Held,  on  appeal,  that  no 
contract  had  been  intended,  that  the  writer  had 
mistakenly  thought  that  he  was  making  a  gift, 
and  that  the  judgmoit  must  be  ^rmed. 
Vinoent  v.  Vincent,  66  L.  T.  243—0.  A. 

Hemoranda  Buflicient.] — A  written  memoran- 
dum after  marriage  of  a  prior  agieement  is 
sufficient  within  the  29  Car.  2,  c.  3,  a.  4.  SarJt' 
loortA  v.  Yomg,  i  Drew.  1 ;  26  L.  J.,  Ch.  153 ; 
3  Jar.  (K.8.)  34  ;  &  W.  R.  156. 

tslmqiteBtto  XaTrii^e— XrideiiM.]— A  letter 


subseqnrat  to  the  marriage,  authorising  the  hns- 
band  to  draw  for  Interest  due  on  a  bond  which 
was  never  executed,  cannot  prevail  as  evidence  of 
a  promise,  which,  if  subsequent  to  the  marriage, 
is  void  as  nudum  pactum.  JRandall  f.  Morgan, 
12  Yes.  67  ;  8  a  B.  289. 

Part  FerfDrmanofl.] — See  infra. 
And  see  KmBASB  and  Wife. 


r.  bitereat  In  Lands. 

AgreanuBt  fw  1mm— Jn  OontUmtiin  tt 
Share  of  Ciopi.]— A.  agreed  with  B.  to  let  him 
land  rent  free  on  ctmdition  that  A.  shonld  have 
a  moiety  of  the  crops  :  such  an  agreement  need 
not  be  in  writing.  Poulter  y.  KilUngbriek,\'RcA. 
&  P.  397.  See  Waddingixm  v.  Brietow,  2  Bos.  ft 
F.  462 ;  36S. 

—  Contraot  to  Let  Dock.]— A  corporation, 
beii^  the  owner  of  a  graving  dock,  issuei  regu- 
lations for  its  tise,  that  the  dock  would  "  be  let 
to  parties  requiring  the  same  for  the  repair  of 
vessels  "  at  certain  rates  ;  that  a  book  would  be 
kept  by  the  borough  treasurer  for  the  entering 
of  the  names  t£  vessels  intended  for  repair,  and 
that  as  far  as  practicable  priority  would  be  given 
to  vessels  in  the  order  of  entry.  A  sum  of  three 
guineas  was  to  be  paid  to  the  borough  treasurer 
on  entering  each  vessel,  which  "  entrance  money, 
and  the  right  of  turn  for  the  use  of  the  dock," 
were  to  be  forfeited  if  the  vessel  did  not  take 
her  turn  at  the  specified  time  ;  and  the  corpora- 
tion was  to  have  a  lien  for  dockage  upon  the 
vessel,  with  a  power  to  detain  the  vessel  for  the 
same.  In  an  action  by  a  shipowner  against  the 
corporation  for  not  allowing  bis  vessel,  for  which 
the  entrance  fee  had  been  paid,  to  enter  such 
dock  in  her  turn,  according  to  these  regiilationa : 
—  Held,  that  tiie  contract  for  tiie  use  of  the 
dock  did  not  amount  to  an  interest  in  land 
within  8.  4  of  the  Statute  of  Frauds,  and  that  it 
did  not  require  to  be  imder  seaL  WelU  v. 
Kingtton-vpoJi'Hvll  Corporation,  44  L.  J.,  C.  P. 
267  ;  L.  R.  10  0.  F.  402  ;  32  L.  T.  616  ;  23 
W.  B.  662. 

—  To  Let  Famished  Lo^^gs.] — A  contract 
to  let  furnished  lodgings  is  a  contract  for  an 
interest  in  land.  I!dge  v.  Stn^ord,  1  C.  ft  J. 
S9l ;  1  Tyr.  293.  S.  P.,  Inman  t.  Sttmpt  1 
Stark.  12  ;  18  B.  B.  740. 

Secus,  as  to  board  and  lodgings.  Wright  t. 
Stavert,  2  El.  ft  EL  721 ;  29  L.  J.,  Q.  B.  161 ; 
8  W.  B.  413. 

Contract  to  Procure  Assignment  of  Lease.] — 

A  contract  to  procure  for  a  person  the  assign- 
ment of  a  lease  of  a  house  is  a  contract  for  an 
interest  in  or  concerning  land  within  the  Statute 
of  Frauds  (29  Car.  2,  c.  ft),  s.  4,  and  must  there* 
fore  be  in  writing,  although  it  is  made  by  one 
who  has  not  the  lease  himself,  or  any  interest 
under  it.  Soreey  t.  Graham,  39  L.  J.,  C.  P.  68  i 
L.  B.  fi  0.  P.  9  ;  21  L.  T.  630;  18  W.  B,  141. 

Agreement  as  to  Improvements.] — A  landlord, 
who  had  demised  premises  for  a  term  of  yean  at 
601.  a  year,  agreed  with  his  tenant  to  lay  out  601. 
in  making  certain  improvements  npon  them,  the 
tenant  undertaking  to  pay  him  an  mcreased  rent 
of  &l.  a  year  daring  the  remainder  of  the  tenn 
(of  which  several  years  were  nne^ired}.  to  ooni> 
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meocsfrom  tlie  quarter  Tirec!tlin!*  the  completion 
of  the  work  : — Held,  ttiat  the  landlord,  havin" 
done  the  work,  might  recover  arrears  of  the  5^. 
•  year  aj^inst  th?  tenant,  though  the  agreement 
'eoA  not  been  sli^ued  by  either  partj ;  for  that  it 
was  not  a  connect  for  anr  interest  In  or  con- 
cemini;  land^^  Mithin  the  stntule;  nor  was  it, 
acconiing  to  that  statute,  an  agreement  "  not  to 
be  performed  within  one  year  finm  the  making 
there,"  no  time  being  fixerl  for  the  performance 
on  the  part  of  the  landlord.  Dmidlaa,  v.  Hexd, 
SB.  a  Ad.  »rj  ;  1  L.  J.,  E.  B.  269. 

In  consideration  that  A.,  who  was  tenant  of 
premises  under  a  parol  agreement  for  a  seven 
years'  lease,  would  give  up  immediate  possession 
to  B.,  in  ordsr  that  B.  might  enter  thereon  as 
tenant,  and  alto  as  a  compensation  for  improve- 
ments made  by  A.  on  the  premises,  and  for  the 
value  of  articles  left  thereon  by  A.,  B.  agreed  to 
pay  A.  loot.  A.  accordingly  relinquished  and 
gave  np  possession  of  the  premises  to  B.,  who 
was  thereu^n  accepted  as  tenant  from  year  to 
year,  at  a  different  rent  from  that  fnrmerly  paid 
by  A.,  and  B.  aftenvarda  in  part  pei-formance  of 
the  agreement  ou  bis  part  paid  A.  51/.  In  an 
action  by  A.  to  recover  the  baLince  nf  the  100/.  :— 
Held,  tliat  the  contract,  in  respect  of  which  he 
r^aed,  was  not  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands.  £eUi/  v.  ircft- 
iter,  12  C.  B.  283  :  21  L.     C.  P.  163  ;  16  Jur. 

m. 

igTeanent  as  to  Alttiattoiu.]— The  plaintiffs 
agreed  in  writing  with  the  defendant  to  let  him 
a  pnUic-honse  from  year  to  year,  with  an  option 
(or  him  to  call  on  them  to  grant  him  a  lease  for 
twenty-eigbt  years,  and  a  stipulation  that  if  he 
sold  anch  lease  for  more  than  1,200/.  he  should 
give  the  plaintiffs  half  the  difference.  The 
phintifis  sabsequently  granted  him  a  lease 
diflerii^  from  that  agKed  to  be  granted  in  the 
following  particulars  : — It  was  for  thirty-two 
years  inst^d  of  twenty*oight.  The  rent  was 
105/,  instead  of  100/.  The  premium  was  800/. 
fOEtead  of  1,200/.  There  was  nocovenant  as  had 
been  agreed,  against  assignment  without  the 
lessor's  consent,  nor  binding  the  lessee  to  take 
Us  beer  of  the  plaintltih.  Smne  other  covenants 
borthensome  on  the  defendant  which  had  been 
agreed  for  were  omitted.  These  alterations  were 
atianged  b;  parol  only.  The  defendant  sold  the 
lease  for  2,600/.  The  plaintiffs  sued  upon  the 
agreement  for  half  the  difference  between  that 
•am  and  1,2001.  The  jury  found  that  the  stipu- 
latioi  as  to  dividing  the  surplus  remained  in 
force  or  was  renewed  : — Held,  that  the  effect  of 
the  alteration  of  the  original  terms  as^reed  upon 
between  the  parties  was  that  the  old  agreement 
was  dissolved,  and  a  new  one  mode  incnrporating 
such  parts  of  the  old  agreement  as  the  parties 
did  not  choose  to  alter ;  and  that  as  sucn  new 
agreement  related  to  land,  and  was  not  in  writing 
within  B.  4  of  the  Statute  of  Frauds,  it  could  not 
be  enforced  by  action.  Saiid-firsun  v.  ffrare», 
44  UJ.,£x.210;  L.  S.  10  Ex.  234;  33  L.  T. 
169 ;  28  W.  B.  797. 

*  IgxMmmt  to  Baptjr  Lou  out  of  Beat.] — A 

<Mrtomer,  in  July,  borrowed  200/.  from  his 
bankeiB  upon  the  terms  of  a  verbal  agreement 
that  the  loan  shotdd  be  repaid  out  of  the  rent  of 
a  tarm  which  would  become  due  to  him  at 
MiehaplmBs.  The  money  was  advanced  by  the 
^ukers,  and  the  customer  then  gave  them  a 
Mter  addieased  by  him  to  the  tenant  of  the  farm, 


by  whicli  he  authorised  and  requested  the  tenant, 
when  his  Michaelmas  rent  became  due,  to  pay 
200/.  to  the  bankers.  The  letter  contained  no 
reference  to  the  loan,  and  did  not  show  that  any 
consideration  bad  been  given  for  the  aathority. 
The  bankers  sent  the  letter  to  the  tenant.  The 
cnstomer  was  adjudicated  a  bankrupt  upon  an 
act  of  bankruptcy  committed  in  August : — Held, 
that  as  the  rent  was  on  interest  in  land,  the 
agreement  was  oue  which  by  virtue  of  s,  4  of  the 
Statute  of  Frauds,  could  not  be  proved  by  parol 
evidence,  and  that,  therefore,  the  letter  could  alone 
be  looked  at.  And  that  the  letter  amounted  only 
to  a  revocable  authority  to  pay  the  rent  to  the 
bankers,  and  that  it  was  revoked  by  the  bank- 
ruptcy, ffall,  Bx  parte,  Wkitiitg,  In  re,  48  L, 
J,,  Bk.  79  ;  10  Ch.  D.  61S  ;  40  L.  T.  179 ;  27  W. 
R.  38&— C.  A. 

Contrsot  to  TmnlBh.} — An  agreement  by 
which  A.,  in  consideration  of  B.  hiring  a  house 
for  him,  agrees  to  furnish  the  same  house,  relates 
to  an  interest  in  land,  and  must  be  in  writiug. 
MechHia  v.  Wallarr,  2  N,  &  P.  224  ;  7  A.  &  E. 
49;  6L.J.,  K.  B.  217. 

 Fixtures.]— The  plaintiff  agreed  to  let  a 

house  to  the  defendant,  and  to  sell  him  the  fur- 
niture and  fixtures  therein,  and  to  make  altera- 
tions and  improvements  in  the  house ;  and  the 
.  defendant  agreed  to  take  the  house  and  pay  for 
thefomiture  and  fixtures  and  alterations : — Held, 
an  agreement  relating  to  an  interest  in  land. 
Vavghan  T.  Haneoek^  8  C.  B.  766 ;  16  L.  J., 
C.  P.  1. 

Tenant's  fixtures  of  over  10/.  in  value  having 
been  sold  by  the  tenant's  trustee  in  bankruptcy 
to  the  plaintiff  and  resold  by  him  to  the  defen- 
dant, who  was  landlord  of  the  premises : — Held, 
that  no  memorandum  of  this  latter  sale  was  ne- 
cessary under  the  Statute  of  Frauds,  it  being 
neither  a  sale  of  an  interest  in  land,  under  s.  4 
of  the  Statute  of  Frauds,  nor  of  goods  and  chattels 
under  B.  17.  Lee  v.  Oaskcll,  4''  L.  J.,  Q.  B.  540  ; 
1  Q.  B.  D.  700 ;  34  L.  T.  759 ;  24  W.  R.  824. 
And  see  Sleddon  v.  Cruik$hank,  10  M.  JsW.  71  ; 
16  L.  J.,  Sx.  61.  Lant/m  v  Toogood,  13  M.  &:  W. 
27 ;  18  L.  J.,  Ex.  278. 

Kaohinery  JUIxed.]— Machinery  affixed  to  a 
building  is  land  within  the  meaning  of  the 
Statute  of  Frauds.  Jarvis  v.  Jarvit,  63  L.  J., 
Ch.  10 ;  8  a  361 ;  69  li.  T.  412 ;  1  Manson, 

199. 

K^ht  Of  Shooting— Taking  away  Oame.J — 

A  grant  of  a  right  to  shoot  and  take  away  a  part 
of  the  game  killed  is  a  grant  of  an  interest  iu 
land  and  within  the  Statute  of  Frauds.  Webber 
v.  Lee,  61  L.  J.,  Q.  B.  485  ;  9  Q.  B.  D.  315  ;  47 
L.  T.  215  ;  30  W.  R.  866  ;  47  J.  P.  4— C.  A. 

.^reemnit  to  Charge  Heredltaaunti.]— An 

agreement  to  charge  hereditaments  with  the 
value  of  property  which  has  been  lost  throujrh 
the  wrongful  act  of  a  third  person  must  be  in 
writing,  as  being  within  the  4th  section  of  tlie 
Statute  of  Fran^  ;  but  it  may  be  taken  out  of 
the  Statate  by  adepositof  title-deeds.  Whitmore 
T.  FarUy,  43  L.  T.  192;  28  W.  B.  908. 
And  see  &  C,  in  C.  A.,  45  L.  T.  99  ;  29  W.  R. 
825  ;  14  Cox,  iC.  C.  617.  See  also  Alderion  v. 
Maddism,  in  C,  A.,  50  L,  J.,  Q.  B.  466 ;  7  Q. 
B.  D.  174  ;  45  L.  T.  334  ;  29  W.  R.  556.  And 
in  H.  L.,  62  L.  J.,  Q.  B.  737 ;  8  App.  Cas.  467 ;  49 
L.  T.  303 1  81  W.  B.  820.  ^  t 
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Adranoe  of  Kob^  mi  Besiurlty.]— agree- 1 
ment  to  advance  money  on  the  security  <&  land 
is  an  agreement  which  requires  to  be  in  writing 
by  B.  4  of  the  Statute  of  Frauds.   Momuey  v. 
BanJcin,  1  Cab.  &  E.  496. 

Seelaration  of  Truit.] — A.  -verbally  agreed  to 
bid  for  B.  at  an  auction  of  a  house ;  the  house 
was  bought  and  the  deposit  paid  by  A.  In  an 
action  by  B.  against  A.  to  have  it  declared  that 
A.  waa  his  agent  and  trustee : — Held,  that 
although  under  b.  4  of  the  Statute  of  Frauds  an 
agency  might  be  established  by  parol,  a.  7  applied, 
by  which  all  declarations  of  trusts  <^  lands,  tene- 
ments,  &c.,  must  be  proved  by  some  writing. 
James  t  Smith,  [1891]  1  Ch.  384  ;  63  L.  T.  524 ; 
39  W.  B.  396.  Affirmed  on  other  grounds,  65  L. 
T.  544— C.  A. 

Sale  of  Building  Xaterials.] — A  contract  for 
the  sale  o£  building  materials  to  be  taken  down 
and  removed  by  the  purchaser  is  a  contract  for 
the  sale  of  an  interest  in  land  within  s.  4  of  the 
Statute  of  Frauds.  MartJuiU  v  Green  (1  C.  P. 
D.  35)  discussed  and  distinguishetl  on  this  point. 
Larery  v.  PvTtidl,  67  L.  J.,  Ch.  670  ;  39  Ch.  D. 
508 ;  58  L.  T.  846  ;  37  W.  R.  163. 

An  agreement  to  become  partners  in  a  colliery 
which  was  to  be  demised  upon  royalties,  and 
the  royalties  to  be  divided  in  certain  proportions, 
is  an  interest  in  land  within  the  Statute  of 
Frauds  (21  Car.  2,  c.  3),  and  must  be  in  writing, 
signed  by  the  parties.  Caddiek  t.  SUidmore,  3 
Jur.  (SA)  1185. 

Partnership.] — Where  a  partner  agrees  to 
retire  from  a  partnership,  the  assets  of  which  in- 
clude an  interest  in  land,  and  it  is  an  essential 
term  of  the  agreement  that  the  retiring  partner 
shall  assign  Us  share  in  the  assets,  the  contract 
is  within  8.  4  of  the  Statute  of  Frauds,  and  must 
be  in  writing.  Oray  t.  Smith,  59  L.  J.,  Ch.  145  ; 
43  Ch.  D.  208  ;  62  li.  T.  335  ;  88  W.  B.  810— 
O.A. 

CoDtract  for  Furehase  of  Sebestnres — «  Float- 
ing Socurity."] — The  sale  of  debentures  in  a 
company  that  create  a  "floating  charge"  on  its 
property  consisting  in  part  of  leaseholds  is  a  con- 
tract for  the  sale  of  an  interest  in  land  within 
s.  4  of  the  Statute  of  Frauds.  Driver  v.  Broad, 
63  L.  J.,  Q.  B.  12  j[lS93]  1  Q.  B.  744  ;  4  B.  411 ; 
69  L.  T.  169  ;  41  W.  B.  483— C.  A. 

See  alto  eaeet  sob  tit  Tehdob  Ain>  Fob* 

CHASER. 

h.  Not  PezfttmukUe  within  a  Tear. 

Where  PoHiMlitr  of  Fexfbmiftnee.]— That 
part  of  the  4th  section  of  the  Statute  of  Frauds, 

which  requires  agreements  not  to  be  performed 
within  a  year  to  be  in  writing  and  signed,  does 
not  apply  to  cases  in  which  the  performance 
may,  by  possibility  or  accident,  be  extended 
beyond  that  period  ;  it  is  to  be  confined  to  cases 
where  the  agreement  is  not  to  be  performed  and 
cannot  be  carried  Into  execution  within  that 
space  of  time.  Ridley  T.  Ridley,  34  Bear.  478  ; 
.14  L.  J.,  Ch.  462 ;  11  Jur.  (HA)  475 ;  18  L.  T. 
481  ;  13  W.  R.763. 

Therefore,  when  A.  agreed  by  parol,  for  valu- 
able consideration,  to  leave  C.  a  certain  amount 
by  bis  will,  and  he  died  fourteen  years  after  the 
agreement :— Held,  that  the  Statute  of  Frauds 
did  not  apply  Ih. 


Where  an  agreement  is  to  be  performed  on  & 
contingency  ;  which  may  happen  within  the 
year  ^ter  it  is  made,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  per- 
formed after  the  year,  it  does  not  fall  within  the 
statute  ;  where,  therefore,  a  debtor  to  the  plaintiff 
stated  to  the  plaintiff's  solicitor,  on  being  applied 
to  for  payment,  that  he,  the  debtor,  could  not 
pay  then  or  daring  his  lifetime,  but  that  he  had 
provided  for  payment  by  his  will,  and  directed 
his  executors  to  pay  : — Held,  to  be  binding  on  the 
executors,  although  there  was  no  promise  in 
writing  by  the  testator  to  pay.  Well*  v.  Horton, 
12  Moore,  176  ;  4  Bii^.  40  ;  2  Car.  &  P.  883  ; 
6  L.  J.  (O.S.)  C.  P.  41 ;  29  B.  B.  498. 

 By  one  Party.]— Where  by  the  temw  of 

a  contract  one  party  uan  perform  his  part  of  it 

within  a  year,  a  subsequent  request  by  the  other 
jmrty  that  such  performance  should  be  postponed 
till  after  a  year  does  not  bring  the  case  withio 
s.  4  of  the  Statute  of  Frauds,  although  such 
request  be  acceded  to.  Beran  v.  Carr,  1  Cab.  tL 
E.  499. 

An  agreement  whereby  all  that  is  to  be  done 
by  the  plaintiff,  constituting  one  entire  considera- 
tion for  the  defendant's  promise,  is  capable  of 
being  performetl  within  a  year,  and  no  part  of 
what  the  plaintiff  is  to  do  constituting  such  con- 
sideration is  intended  to  be  postponed  until  after 
the  expiration  of  the  year,  is  not  within  the  4th 
section  of  the  Statute  of  Frauds,  notwithstanding 
the  performance  on  the  part  of  the  defendant  is 
or  may  be  extendetl  bevond  that  period.  Smith 
V.  Xeale,  2  C.  B.  (N.8.')  67 ;  26  L.  J-  C.  P.  143  ; 
3  Jur.  CK.S)  516  ;  5  W.  B.  563. 

Pablioation  of  Book  in  Parti — Bnflloient  Con- 
tract.^— If  it  appears  to  have  been  the  imder- 
standing  of  the  parties  to  a  contract  at  the  time, 
that  it  was  not  to  be  completed  within  a  year^ 
though  it  might  and  was  in  fact  in  part  per- 
formed within  that  time,  it  is  within  the  statute  ; 
and  if  not  in  writing  signed  by  the  party  to  be 
charged,  it  cannot  be  enforced  against  bim.  And: 
his  signature  in  a  book  entitled  "  Shakspeare  sub- 
scribers, their  signatures,"  not  referring  to  a 
printed  prospectus,  which  contained  the  terms  of 
the  contract,  and  which  was  delivered  at  the  time 
to  the  subscribers  to  the  "  Boydell  Shakspeare," 
cannot  be  connecte<l  together,  so  as  to  take  ttie 
case  out  of  the  statute,  as  such  connection  could 
onlv  be  established  by  parol  evidence.  Boydell 
V.  Bninmoad,  11  East,  142;  2  Camp.  157  ;  10- 
B.  U.  4.-.0, 

But  where  a  party  agreed  to  take  a  work  which: 
was  to  be  published  in  twenty.four  numbers,  at 
intervals  of  two  months,  and  after  receiving 
several  numbers  refused  to  take  any  more,  though 
he  had  notice  from  the  publisher  that  the  others- 
were  ready  for  him  if  ne  would  send  for  them  j 
and  the  plaintiff,  the  assignee  of  the  publi^er, 
who  had  become  liankrupt,  sued  him  for  the  value- 
of  the  whole.  The  jury  having  found  a  verdict 
for  the  plaintiff  for  the  price  of  the  numbera 
received  by  the  defendant,  the  court  refused  to> 
disturb  it,  although  it  was  contended  that  the 
contract  was  entire  and  void  under  the  4th  sec- 
tion of  the  Statute  of  Frauds,  it  not  having  h&sn. 
reduced  into  writing,  or  to  be  performed  within 
a  vear,  3Iavor  v.  Pyne,  11  Moore,  2 ;  3  Bing. 
285  ;  2  Car.  &  P.  91 ;  4  L.  J.  (O.S.)  0.  P.  36  ;  28 
K.  R.  625. 

Hire  for  more  than  a  Tear— Betennlnahla 
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vUhin.} — ^An  agreement  to  hire  »  carriage  for 
more  than  one  year,  determinatde  b7  ^  custom 
of  the  trade,  at  any  time,  upon  payment  of  a 
year's  hire,  is  an  agreement  not  to  be  performed 
within  one  year  from  the  making  thereof,  and 
most  be  Bigned  1^  the  partr  to  be  charged  there- 
with. Burch  T.  lAvervool  (.JSarl),  4  M.  &  By. 
380 ;  9  B.  &  C.  392. 

To  LatTB  by  Will.'] — ^An  agreement  to  leave 
money  by  will  need  not  be  in  writing  although 
uncertain  as  to  the  time  of  performance.  Fen- 
Pm  T.  EmUert,  3  Borr.  1S78  ;  I  W.  BL  358. 
8.  P.,  Ridley  v.  Ridley,  34  Bear.  478  ;  34  L.  J., 
Ch.  463 ;  11  Jur.  (N.S.)  475 ;  12  L.  T.  481  ;  13 
W.  B.  763.  And  see  Alderion  t.  Madditon, 
52  I..  J.,  Q.  B.  787  ;  8  ^p.  Cas.  467  ;  49  L.  T. 
SOS  ;  31  W.  B.  820. 

VurbunUp.] — But  an  agreonait  to  aiter 
Into  partnetship  for  ten  years  most.  WtUiami 
T.  JmiM.  7D.JEB.M8;fiB.ftai06;29B.B. 
181. 

Oontraat  of  Senriee.] — A  contract  to  serve  for 
one  year,  the  service  to  commence  on  the  second 
day  after  that  on  which  the  contract  is  made, 
ii  a  contract  not  to  be  performed  wiUiin  a  year 
within  the  meaning  of  the  Statute  of  Frauds, 
8,  4.  Cawtkome  v.  Cordrey  (IS  C.  B.  (N.8.) 
406)  distinguished.  Britaiitv.BottUer,^%\j.3., 
Ex.  362;  U  a  B.  D.  123;  40  L.  T.  240  ;  27 
W.  B.  482. 

A  contract  for  a  year's  service  to.  commence  at 
a  sabseqnent  day.  Is  a  contract  not  to  be  per- 
formed within  the  year,  and  most  be  in  writing  ; 
therefore,  no  action  can  be  maintained  for  the 
breach  of  a  verbal  contract  made  on  the  27th 
May,  for  a  year's  service  to  commence  on  the 
90th  June  fdilowing.  Braeegirdle  v.  Heald,  1  B. 
k.  Aid.  722  i  19  B.  B.  443. 

A.,  on  the  20th  Jnb',  made  propoeaJa  in  writ, 
iag  (unsigned)  to  B.,  to  enter  his  service  aa 
bailiff  for  a  year;  B.  took  the  proposals  and 
went  away,  and  entered  into  A.'s  service  on  the 
24th  of  July : — Held  that  this  waa  a  contract 
on  the  20th,  not  to  be  performed  within  the 
nace  c/t  one  year  from  the  making.  Snelliiu 
r.  SwUingMd  iZord),  1  C.  M.  &  B.  SO ;  4  Tyr. 
606  ;  3  UJ^  Ex.  232. 

The  plaintifl  agreed  on  a  Sunday  to  serve 
defendant  for  a  year,  the  service  to  commence 
on  the  Monday.  On  the  Monday  the  plaintiff, 
with  the  knowledge  and  consent  of  the  defen- 
dant, commenced  the  service,  and  received  202. 
on  acoonnt : — Held,  in  an  action  for  a  wrongful 
dismiswal  witiiin  the  year,  in  which  an  objection 
was  taken  that  there  was  a  contract  for  a  year's 
service  to  commence  on  a  future  day,  that  the 
jury  might  infer  a  new  implied  contntct  on  the 
Monday  for  a  year's  service  from  that  day. 
Qttethont  T.  Cordery,  13  C.  B.  (il.s.)  406  ;  32 
L.  J.,  C.  P.  162. 

By  a  parol  agreement  defendant  agreed  with 

Slaintiff  to  Berve  him  for  a  year  from  a  future 
ay,  and  that  the  service  thenceforth  should 
ooDtinae,  sabject  to  be  determined  by  three 
months'  notice.  After  the  expiry  of  the  year, 
defendant  quitted  plaintiff's  service  without 
notice  ; — Held,  that  plaintiff  might  maintain  an 
action  for  this  breach  ot  their  agreement,  not- 
withstanding the  Statute  of  Fnnds.  CollU  v. 
BvUhamley,  7  W.  B.  87. 

Bat  a  contract  for  service  for  more  than  a 
year,  hot  aabjeot  to  determination  within  the 
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year  on  a  riven  event,  is  within  s.  4  of  the 
Statute  of  Frauds,  and  must  therefore  be  in 
writing.  Dobtott  v.  Collie,  1  H.  &  N.  81  ;  26 
L.  J.,  Ex.  267  ;  4  W.  B.  612. 

A.  entered  the  service  of  B.  under  a  written 
agreement  as  foUowa  I  agree  to  receive  you 
as  clerk  in  my  establishment  in  consideration  of 
your  paying  me  a  premium  of  SOOI.,  and  to  pay 
you  a  salary  at  the  following  rates,  viz.,  for  the 
first  year  701.,  for  the  second  90Z.,  tor  the  third 
llOi.,  for  the  fourth  130/.,  and  150i.  for  the  fifth 
and  following  years  that  you  may  remain  in  my 
employment"  : — Held,  that  the  agreement  was 
one  that,  by  the  Statute  of  Frauds,  was  required 
to  be  in  writing :  that  there  being  a  prectee 
stipulation  for  yearly  payments,  evidence  waa 
not  admissible  to  show  that  at  or  after  the  time 
the  letter  containing  it  was  sent  by  B.  to  A.,  it 
was  verbally  agreed  that  tlw  salary  should  be 
paid  quarterly,  and  that  the  facta  oi  the  pay- 
ments having  usually  been  made  quarterly,  did 
not  vary  the  rights  of  the  parties  under  the 
agreement.  Giraud  v.  Richmond,  2  O.  B.  836  ; 
15  L.  J.,  C.  P.  180  ;  10  Jur.  360. 

 •  Incomplete  Oimtraet.]  —  Six  persons 

s^ed  a  document  pnrp(»rting  to  be  the  fiaaiB  ot 
a  partnoship  to  last  for  three  yean  and  to  com- 
mence at  a  subsequent  date.  By  the  terms  ot 
the  document  the  interest  in  the  partnership 
was  to  be  divided  into  thirty-six  shares.  J.  B. 
was  to  hold  twelve  shares,  and  E.  R,  F.  H., 
K.  B.,  and  A  S.  T.  were  each  to  hold  six  shares, 
and  B.  T.  was  to  receive  a  salary  of  5002.  per 
annum.  H.  B,  objected  to  this  arrangement, 
and  wished  that  he  himself  should  hold  seven 
shares,  and  that  J.  B.  should  hold  eleven.  On 
signing  the  document,  H.  B.  wrote  before  his 
signature  to  the  document  the  words,  "  Except- 
ing clause  as  to  shares."  A.  S.  T.  insisted  that 
H.  B.  should  hold  only  the  same  number  of 
shares  in  the  partnership  aa  he  did.  A  corre. 
spondence  ensued  with  reference  to  the  terms 
of  the  partnership ;  and,  ultimately,  A.  S.  T. 
withdrew  his  objection  by  letter.  H.  B.  nevCT 
assented  to  the  provision  that  he  should  hold 
only  six  shares.  J.  B.,  E.  B.,  F.  B.,  and  H.  B. 
having  afterwards  refused  to  take  A.  S.  T.  into 
partnership  unless  he  would  consent  to  be  a 
salaried  partner  only,  A.  S.  T.  brought  an  action 
for  breach  of  the  terms  of  the  document : — Held, 
that  the  document  set  forth  an  agreement  not 
to  be  performed  within  a  year,  within  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  and  that 
as  there  was  no  complete  agreement  in  writing, 
signed  by  the  parties  to  be  chaiged  thereby,  no 
action  would  Ue  for  a  refusal  to  perform  tiia 
terms  of  the  document.  Tonhint  v.  BaitdeU,  19 
W.  E.  413. 

 TMUmoM  to  other  Doeomnti.]— A  cran- 

pany  incorporated  under  the  Com|»nie8  Act, 
1862,  entered  into  negotiations  with  the  plaintifEs 
to  employ  them  as  managers  for  five  yeara,  A 
draft  agreement  was  prepared  and  submitted  to 
them ;  they  objected  to  some  of  its  terms,  and 
thereupon  the  directors  of  the  company  vrrote 
out  a  paper  modifying  the  draft  agreement  in 
some  particulars,  but  concluding  with  the  words 
"  oil  other  provisions  as  in  draft."  The  plainti& 
agreed  to  the  draft  agreement  as  modified  by 
this  paper.  The  secretary  of  the  company 
entered  in  the  minute  book  a  resolation  that  the 
plaintifb  having  signified  their  willingness  to 
undertake  "the  management  of  the  company's 
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works  upon  the  terms  of  the  draft  agreement 
submitted  to  them  by  the  board,  it  was  resolved 
that  the  agreement  be  engroesed  iu  daplicate, 
signed,  se^ed,  and  execated."  At  the  next 
meeting  of  the  directors  of  the  company  the 
chairman  signed  the  resolution  pursuant  to  the 
Companies  Act,  1862,  s.  67 :— Held,  that  there 
was  a  TOlid  contract  within  the  Statute  of 
Frauds,  s.  4,  by  the  company  to  employ  the 
plaintiffs  during  five  years :  for  the  terms  of  the 
service  were  completely  ascertained  when  they 
assented  to  the  draft  agreement  as  modified  by 
the  paper,  and  it  was  immaterial  that  the 
directors  ol  the  company  intended  the  contract 
as  finally  arrived  at  to  be  afterwards  "  engrossed 
in  duplicate,  signed,  sealed,  and  executed  7"  and 
the  draft  agreement  and  the  paper  modifying  it 
might  be  identified  by  parol  as  the  draft  agree- 
ment referred  to  in  the  resolution  entered  in  the 
minute  book ;  and  although  the  signature  of  the 
^lairman  was  affixed  to  the  minute  book  for 
the  purpose  of  verifying  the  accuracy  of  the 
entry  therein  contained,  pursuant  to  the  Com- 
panies Act,  1862,  s.  67,  it  nevertheless  onerated 
as  an  admission  of  the  contract  contained  in  the 
draft  agreement  and  the  paper,  and  was 
sufficient  to  satisfy  the  Statute  of  Frauds,  s.  4. 
Jimet  V,  Victoria  Oraving  Dock  Co.,  46  L.  J., 
a  B.  219  ;  S  Q.  B.  D.  314 ;  86  L.  T.  847  ;  25  W. 
B.S01. 

 Appointment  to  Clerkship  of  Howe  vt 

P«8rs.]  — Action  for  specific  performance  of  a 
parol  promise  by  defendant  to  procure  plaintiff  to 
be  made  deputy  to  defendant's  son,  as  clerk  of  the 
House  of  Peers,  or  otherwise  to  provide  for  him, 
in  consideration  of  plaintiff's  insisting  upon  and 
•olioidi^  in  procuring  a  reversionary  grant  of 
that  place  for  d^endiuife's  son,  which  defendant 
now  enjoyed.  Defendant  pleaded  the  Statute  of 
Frauds,  because  not  in  writing,  and  not  to  be 
performed  within  one  year ;  and  also  the  Statnte 
<A  limitations,  that  the  pr^nise  was  made  above 
six  years  before  the  bill  filed.  Both  pleas  allowed. 
Sefn^dt  V.  Ootpp«r,  6  Yin.  Abr.  524,  pi.  47. 

 Appointment  '  to  Cnrsey — ^Payment  of 

StipouU] — A  declaration,  after  reciting  the  ex- 
istence oi  a  society  for  promoting  the  employment 
<A  additional  curates  In  populous  places,  tn  order 
to  provide  a  fond  for  contributing  to  the  main- 
tenance of  additional  clergymen  in  those  parishes 
within  the  dioceses  of  England  and  Wales  most 
requiring  such  assistance,  and  that  the  society 
bad  made  annual  grants  in  puisnance  of  such 
objects,  by  quarterly  payments  to  the  several  in- 
cnmbents,  for  the  use  of  the  stipendiary  curates 
ot  such  parishes,  upon  a  proper  applicanon  made 
to  the  society  by  the  incumbent,  through  the 
bishop  of  the  diocese,  and  by  him  sanctioned  and 
forwarded  to  the  society  on  behalf  of  the  curate, 
approved  by  the  bishop,  and  by  him  licensed, 
ana  that  the  defendant  was  incumbent  of  such 
parish,  statedj  that  in  conaideraticm  that  the 
plaintiff  would.  In  case  the  bishop  of  the  diocese 
should  approve  of  and  license  him,  undertake  the 
office  of  stipendiary  curate  of  tjie  parish  and 

Serform  the  duties  and  reside  there ;  that  the 
efendant  duly  nominated  the  plaintiff  to  the 
bishop  as  stipendiary  curate,  for  the  approval 
and  ucense  <:£  the  bishop,  and  promised  the 
plaintiff  that  In  case  the  bishop  should  approve 
of  and  license  the  plaintiff,  to  employ  the  plaintiff 
'  as  curate,  and  so  long  as  he  should  so  continue, 
under  the  license  of  the  bishop  and  to  reside  in 


the  parish,  to  allow  and  pay  the  plaintiff  the 
whole  income  arising  from  the  money  in  the 
hands  ot  the  governors  of  the  bounty  of  Queen 
Anne,  In  respMt  of  the  cnracy,  and  to  take  all 
necessary  measures  for  payment  of  the  annual 
grant  from  the  society,  by  renewing  the  applica- 
tion on  behalf  of  the  plaintiff,  according  to  the 
rules  and  regulations  ot  the  society,  through  the 
bishop  of  the  diocese,  by  forwarding  the  same  to 
the  bishop,  to  be  by  him  sanctioned  and  for- 
warded to  the  society,  and  to  receive  the  same 
as  long  as  it  should  be  paid  for  the  use  of  the 
plaintiff  : — Held,  that  the  agreement  was  within 
the  Statute  of  Frauds,  as  not  being  to  be  per- 
formed within  a  year  from  the  making  thereof. 
Behertt  v.  Tucher,  3  Ex.  632. 

Held,  also,  that  the  following  document,  signed 
by  the  defendant,  was  not  such  a  memorandum 
or  note  in  writing  as  satisfied  the  statute  : — "  I, 
A.  B.,  the  perpetual  curate  of  St.  B.,  of  C,  in 
the  E.  diocese  of  L.,  nominate  H.  R.  (the  plain- 
tiff) to  the  cnraoy  of  St.  B.,  and  I  propose  to 
allow  him,  for  nis  stipraid,  701.  per  annum, 
granted  by  the  society  for  promoting  the  employ- 
ment of  additional  curates  In  populous  places  (so 
long  as  it  continues  to  be  paid),  and  the  whole 
interest  of  2,600Z.  in  the  hands  of  the  governors 
of  Queen  Anne's  bounty,  appropriated  to  the 
augmentation  of  the  perpetnal  cniac^  of  St.  B." 
Ih. 

 OlMue  in  Articles  of  Association  iuofl- 

oient.] — A  solicitor  sued  a  joint  stock  company 
for  breach  of  contract,  alleging  in  his  declara- 
tion that  it  was  agreed  between  him  and  them 
that  he  should  be  employed  by  the  company  as 
and  appointed  by  the  company  to  the  office  of 
solicitor  of  and  for  the  company,  upon  the  terms 
that  the  company  would,  so  long  as  be  should 
continue  to  act  as  and  hold  the  ofGce  of  solicitor 
to  the  company,  employ  him  to  transact  all  the 
l^al  business  of  the  company  for  the  osual  fees 
and  charge  and  that  he  should  not  be  removed 
from  bis  office  unless  for  mlscondoct.  In  the 
articles  of  association,  which  were  prepared  by 
the  solicitor,  there  vras  a  clause  that  "  Mr.  W.  E. 
shall  be  the  solicitor  for  the  company,  and  shall 
transact  aU  the  legal  business  of  the  company 
for  the  usual  tees  and  charges,  and  shall  not  be 
removed  from  his  office  except  for  misconduct" 
The  articles  were  signed  by  seven  persons,  who 
became  directors.  The  solicitor  held  shares  in 
the  company.  For  some  time  after  the  incor- 
poration of  the  company  he  was  employed  by 
them  to  transact  all  their  business,  and  his  name 
alone  appeared  in  the  prospectus  as  the  solicitor 
to  the  company.  Snbseqoently  other  solicitors 
were  also  employed,  and  their  names  appeared  In 
the  prospectus  together  with  his  name,  although 
he  prot^ted  against  their  appointment.  Finally, 
the  company  ceased  to  employ  him,  which  was 
the  breach  of  contract  declared  on  Held,  that 
there  was  no  evidence  to  support  the  declara- 
tion, for  the  contract,  if  any,  was  one  not  to  be 
performed  within  the  space  of  one  year,  and  was 
Uierefore  within  s.  4  of  the  Statute  of  Frauds, 
and  there  was  no  memorandum  in  writing  to 
Bt^isfy  the  terms  of  the  section,  because  the 
articles,  made  alio  intuitu,  formed  a  contract 
only  between  the  members  of  the  company  inter 
se,  and  not  between  the  company  and  the  plain- 
tiff. Mey  V.  Potitite  6f»9«rmMnt  Security  Life 
Auwranee  Co.,  45  L.  J.,  Ex.  58  ;  1  Ex.  D.  20  ;  S3 
L.  T.  743  ;  24  W.  B.  352,  AfBrmed,  45  L.  J.,  Ex. 
461 ;  1  Ex.  D.  S« ;  84  L.  T.  190  ;  24  W.  R.  338. 
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 Bertraint  of  Ttvdo.]— The  statement  of 

claim  alleged  that  in  1866  uxq  defendant  entered 
into  the  plaintifTs  empk^ment  M  a  foreman 
taiktr  for  three  ^eais,  on  the  terma  that  if  he 
«boald  leave  the  plaintiff  he  should  not  engage 
in  the  service  of  anj  one  canying  on,  or  himself 
«arry  on,  the  business  of  a  tauor  within  five 
miles  of  D. ;  and  that  on  the  expiration  of  the 
three  years  he  continued  in  the  plaintifTs  em- 
ployment on  the  like  terms  (except  aa  to  the 
period  of  employment)  till  1877.  Breach,  that 
In  1877  the  defendant  left  the  plaintifE,  and 
carried  on  bnnness  as  a  tailor  in  D.  The  state- 
ment at  defence  allied  that  the  contract  was 
not  in  writine  as  required  by  the  Statute  of 
Frands: — Held,  on  demurrer,  by  Hawkins,  J., 
tint  the  contract  amounted  to  an  agieenwnt  not 
to  set  up  the  trade  during  the  joint  lives  of  the 
•ftefendant  and  the  plaintiff  ;  and  was,  therefore, 
primA  facia  not  to  be  performed  within  a  year, 
and  therefore  fell  within  s.  4  of  the  Statute  of 
Frauds.  2)avey  v.  Shannon,  48  L.  J.,  Ex.  169  ; 
4  Ex.  D.  81 ;  40  L.  T.  628  j  27  W.  R.  698. 

See  alto  Mastsb  avd  Sbbtabt. 

To  Kniatria  Fmou.]— A  parol  agreement  to 
TPWptain  a  chlld  huown  to  be  abont  Ato  years 
old  nntil  she  is  able  to  do  for  heiseU,  is  an 
agreement  not  to  be  performed  within  a  year 
within  the  meaning  of  the  Statute  of  Frauds, 
although  determinable  within  the  year  by  the 
happening  ol  a  collateral  event.  Farringtott  v. 
J)nu>hoe,lT.  B.  1  C.  L.  676  ;  14  W.  B.  923. 

An  agreement  to  keep,  maintain,  and  clothe  A. 
during  liis  life,  and  supply  him  with  grass  for 
two  Bhcep  during  the  same  period,  is  not  within 
the  4th  section  of  the  Statute  of  Frauds,  and 
does  not  require  to  be  in  writing,  ff Sullivan  v. 
Murphy,  14  W.  B.  407— Ex.  Ch. 

A  contract  for  the  maintenance  of  a  child  at 
the  defendant's  request,  to  ennre  "so  long  as  the 
defendant  shaU  think  proper,"  is  a  contract  upon 
a  contingency,  the  performance  of  which  is  not 
necessarily  to  take  place  beyond  the  space  of  a 
year,  and,  therefore,  not  within  the  4th  section 
of  the  Statute  of  Frauds.  Soueh  7.  Straw- 
brides,  2  0.  B.  808  ;  16  L.  J.,  C.  P.  170 ;  10  Jar. 
357. 

A  hnsband  and  wife  having  taken  out  cross- 
summonses  against  each  other  for  assaults, 
entered  into  an  oral  agreement  with  each  other 
to  withdraw  the  summonses  and  to  live  apart, 
the  husband  agreeing  to  allow  the  wife  a  weekly 
sum  for  maintenance,  and  the  wife  agreeiiw;  to 
maintain  herself  and  her  children  and  to  indem- 
nify the  husband  against  any  debts  contracted 
by  her.  An  action  having  been  brought  In  the 
county  court  by  the  wife  against  the  husband  for 
six  weeks'  arrears  of  maintenance  under  the 
agreement : — ^Held,  that  the  agreement  was  not 
an  agreement not  to  be  performed  within  one 
year^'  within  the  4th  section  of  the  Statute  of 
Frauds,  and,  therefore,  need  not  be  in  writing. 
DaDrjf  V.  Shannon,  Ex.  D.  81)  not  followed. 
McGregor  v.  McGregor,  67  L.  J.,  Q.  B.  61)1 ;  21 
Q.  B.  D.  424  ;  37  W.  B.  45  ;  52  J.  P.  773— C.  A. 
Affirming  68  L.  T.  227. 

And  see  &t»wlman    BluHt^  infra,  coL  73. 

Vmtlon.]— C  It  Co.,  nuumlMtiizm  of  fuel, 
entered  into  a  contraet  for  three  years,  deter- 
minable within  the  first  year,  and  if  continued 
longer,  at  ^  montiis'  notice,  with  P.  k,  Co.  for 
4iK  sqpply  of  small  cgal,  not  less  than  100  tons 


a  day,  at  3«.  6d.  a  ton,  to  be  delivered  at  the  tip 
<^  the  colliery,  into  waggons  to  be  provided  by 
C,  Ie  Co. ;  payment  to  be  made  monthly  by 
lolls.  The  coal  was  deUvered  in  porsnance  m.  the 
contract,  when  a  company  was  formed  to  carry 
on  the  business  whicn  had  been  carried  on  by 
C.  ft  Co.  After  that  time  the  coal  was  supplied 
by  P.  &  Co.  to  the  company,  on  the  terms  of  the 
ccmtract,  and  the  bills  for  payment  were  drawn 
upon  and  accepted  I7  the  company.  The  con- 
tract stipnlated  that  it  migjit  be  detennined  on 
six  months*  notice.  Afterwards  the  company 
gave  notice  to  determine  the  contract  at  the 
expiration  of  six  months.  P.  &  Co.  continued  to 
deliver  100  tons  of  coal  a  day  at  the  tip  of  the 
colliery;  bntthecompany not providingwaggons 
tor  its  removal,  it  was  stacked  by  P.  &  Co.  in  an 
adjqcent  field,  and  notice  gi?en  to  the  company. 
The  company  having  become  bankrupt,  P.  ft.Co. 
claimed  to  prove  against  them  for  the  amount  of 
the  coal  so  stacked  : — Held,  that  the  proof  must 
be  disallowed,  as  the  contract  between  P.  k,  Co. 
and  the  company,  being  one  that  could  not  be 
performed  within  a  year,  oug^t  to  have  beoi  in 
writing,  and  as  it  was  not,  it  was  void.  Pentrt' 
guinea  Fuel  Oi.,  In  re,  Acraman,  Est  parity  4 
De  G.  F.  &  J.  641  ;  31  L.  J.,  Ch.  741 ;  8  Jur. 
(N.S.)  706  ;  7  L.  T.  84  ;  10  W.  B.  656. 

Contraotor— Share  in  Froflts  id  VtiLartaUac.} 

— ^An  agreement  entered  into  a  contractor  to 
share  in  the  pn^ts  of  anandertaldngfor  maUng 
a  oanal,  although  the  contract  is  not  capable  or 
being  completed  within  a  year,  is  not  such  an 
agreement  as  by  the  Statute  of  Frauds  is  re- 
quired to  be  in  writing,  but  may  be  proved  by 
parol  evidence.  MKay  v.  Ruther/ora,  6  Moiwe, 
P.  C.  414  ;  18  Jur.  21. 

Sale  ofFTafltiee.]—The  folk)  wiiu;  memorandum 
was  made  between  the  plaintiff  and  the  defendant 
and  signed  with  their  respective  initials  :  "  Diet, 
of  Practice.  807.  per  annum  for  five  years,  com- 
mencing Michaelmas,  1836  ;  per  ftnnTitn  for 
the  rest  of  Mr.  Lee's  Ufe,  if  he  survives  tin  five 
years,  payable  in  either  case  quarterly,  the  first 
payment,  Michaelmas,  1838  ;  Mr.  Lee  to  separate 
the  practices,  K.  B.  and  C.  P. :  "—Held,  that  parol 
evidence  was  admissible  to  explain  the  document ; 
but  that,  inasmuch  as  it  appeared  to  be  a  memo- 
randum of  a  contract  that  was  not  to  be  per- 
formed within  a  year,  and  no  consideration  was 
stated  on  the  face  of  it,  it  came  within  the  4di 
section  of  the  Statute  of  Frauds,  and  was  there- 
fore not  capable  of  being  enforced  by  action. 
Svoeet  V.  Lee,  3  Man.  &  462 ;  4  Scott  (N.B.> 
77;  6  Jur.  1134. 

Agreement  to  land  Money— Calli.]— By  an 

act  of  parliament  trustees  were  created  for 
building  a  bridge,  and  it  provided  that  persons 
who  should  agree  to  lend  money  towards  carrying 
the  act  into  execution  should  pay  the  same  to  the 
treasurer  of  the  trustees  as  they  should  direct  In 
an  action  against  a  party,  who  had  agreed  to  lend 
25/.,  for  non-payment  of  calls ; — Held,  that  an 
agreement  to  lend  the  2M.  might  be  inferred  from 
a  paper  signed  by  him,  which  referred  to  an  en- 
g^ment  to  sulucribe  a  sum  therein  set  against 
his  name,  coupled  with  proof  of  payment  by  him 
of  an  earlier  call  oorresponding  to  that  on  the 
'lol.^  and  of  his  takingareceiptfora<»llonaloan 
of  that  snm  ;  and  that  snch  agreement  was  not 
within  8.  4  of  the  Statute  ol!  Fmuds,  though 
a  prospectus  had  previously  issued  stating  that 
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the  whole  som  woald  not  be,  nor  was  it,  called 
for  within  a  year.  Milet  v.  Ptmgh,  S  Bailw.  Caa. 
(iltS;  30.&I).119;  S  Q.  B.  846 ;  13  L.  J.,  Q.  B. 
74  ;  8  Jur.  81. 

AffTMinent  to  Abandon  ProoMdingi— Defence 

to  Action.] — An  agreement  to  abandon  threatened 
proceedings  which  might  otherwise  be  brought 
at  aiy  time  within  six  years,  is,  if  followed  in 
taxA  OJ  an  abstention  from  proceedings,  a  con- 
tmct  which  is  performed  by  one  of  the  parties 
within  one  year,  and  consequently  is  not  such  a 
contract  aa  is  required  by  sect,  4  of  the  Statuteof 
Frauds  to  be  in  writing.  That  section  does  not 
reqaire  that  an  I'grccment  which  is  set  up  as  a 
<tefence  to  an  action  should  be  in  writing.  JUilr4 
V.  A'mc  Z^lanif  Al/ord  JSitabf  Gi.,  54  L.  J.,  Ch. 
]03» ;  82  Ch.  D.  2te6  ;  5S  L.  T.  219 ;  84  W.  B. 
669. 

Agreement  not  in  Writing — Eridenee  on 
qoantom  meruit.] — Plaintiff  by  the  first  count 
of  his  declaration  alleged  that  by  an  agreement 
between  himself  and  defendant,  in  consideration 
that  plaintiff  would  serve  defendant  as  his  clerk 
for  three  years,  defendant  agreed  to  pay  him 
601.  and  averred  perfonnance  of  all  conditions, 
and  assigned  as  breach  the  non-payment  by 
defendant  of  the  601.  The  Becond  connt  was 
for  wages  payable  by  defendant  to  plaintiff 
forworkdone  by  plaintiff  as  defendant's  clerk : — 
Held,  that  although  the  agreemoit  not  being  one 
to  be  performed  within  a  year,  came  within  s.  i 
of  the  Statute  of  Frauds,  and  so,  not  being  in 
writing  could  not  be  sued  upon  under  the  first 
count,  ret  it  was  evidence  on  quantum  meruit  of 
the  wue  of  plaintiff's  services  and  might  be 
referred  to  and  taken  into  consideration  by  the 
jury  as  the  rule  or  measure  of  damages  under  the 
second  count,  and  as  showing  the  estimate  which 
defendant  himself  had  put  upon  plaintiff's 
services.  Srari$brich  v.  Parkinson,  30  L.  T.  176  ; 
17  W.  B.  467. 

i.  Contract  Executed  or  Partly  Performed. 

Oontraot  not  Forfonnablo  vlthiit  a  Tear.1 — 

The  services  of  a  clerk  had  been  continued  for 
some  years.  In  an  action  for  dismissing  him 
before  the  end  of  a  current  year : — Held,  that  the 
agreement  need  not  be  in  writing.  Beckon  v, 
£  WW,  4  Bing.  309  ;  3  Car.  &  P.  607  ;  12  Hoore, 
663;  5  L.  J.  (0.8.)  0.  P.  180;  39  B.  B.  676. 

 Sale  of  Patent] — ^The  plaintiff  assigned 

letters  patent  to  H.  &  who  covenanted  to  pay 
him  a  sum  by  instalments  extending  over  several 
yeaiB,  provided  that  if,  at  the  expiration  of  twelve 
months  from  the  date  of  the  deed,  they  should 
not  approve  of  the  patent,  and  should  give  notice 
of  their  disapprobation  and  of  their  intention  to 
Bell  the  patent,  then  the  payment  of  the  first 
instalment  should  be  suspended  ;  and  if,  having 
given  such  notice,  they  should,  within  six  months, 
sell  the  patent,  the  covenant  should  cease.  The 
deed  was  executed  by  N.,but  there  was  no  signa- 
ture of  H.,  but  only  a  seal  for  him  in  the  usual 
way.  H.  tL  K.  attempted  to  work  the  patent, 
Imt,  being  dissatiefied  with  it,  sent  the  plaintiff 
a  notice,  signed  by  both,  referring  to  the  deed, 
and  in  the  terms  of  the  proviso : — Held,  that 
the  contract  having  been  performed  on  one  side 
within  a  year,  the  case  was  not  within  s.  4  of 
the  Statute  of  Frauds,  inasmuch  as  that  enact- 
ment applies  only  to  contracts  not  to  be  performed 


on  either  side  within  the  year.  Cherry  t.  Hen^ 
inff,  4  Ex.  631 ;  19  L.  J.,  Ex.  64. 

 Gontiaet  to  Support.] — The  father  of  Beren 

illegitimate  children  agreed  with  their  mother 
verbally  to  pay  her  SoO/.  per  annum,  by  equal 
quarterly  instaknentfi,  for  so  long  as  she  should 
maintain  and  educate  them.  At  the  time  of 
making  the  promise  the  eldest  child  waa  about 
fonrteen  years  old.  For  several  years  the  mother 
maintained  and  educated  the  children,  and  the 
fother  paid  the  agreed  sums.  At  Michaelmas, 
1870,  he  discontinued  his  payments.  Themother 
still  continued  to  maintain  and  educate  the 
children,  and  in  May,  1873,  brought  an  action  for 
two  and  a-half  years'  arrears  :-  Held,  that,  the 
consideration  being  executed,  she  was  entitled 
to  recover  aa  for  "money  paid  at  the  father's 
request,"  at  the  rate  fixed  by  the  verbal  agree- 
ment, even  assuming  that  the  agreement  waa 
one  "not  to  be  i>erformed  within  a  year." 
A'mnolman  v.  Bluett,  43  L.  J.,  Ex.  151  ;  L.  R.  9 
Ex.  307  ;  32  L.  T.  202  ;  22  W.  R.  758— Ex.  Ch. 

InteroBt  in  Land.]— The  equitable  doctrine  of 
part  perfonnance  has  not  been  confined  to  con- 
tracts for  an  acquisition  of  an  interest  in  land. 
Probably  it  applies  to  all  cases  in  which  the 
court  would  ratertain  a  suit  for  ^jecific  i>cr- 
fonnance  if  the  contract  bad  been  in  writing. 
A  verbal  agreement  for  an  easement  may  be 
enforced  where  there  has  been  part  perfonnance, 
whether  it  is  or  is  not  within  s.  4  oi  the  Statute 
of  Frauds.  And  semble  it  is  within  the  section. 
Britain  v.  Uontiter  (U  Q.  B.  1).  123)  discussed. 
McJfaHus  V.  Cvoke,  56  L.  J.,  Ch.  663  ;  35  Ch.  D. 
681  ;  66  L.  T.  900  ;  86  W.  B.  764 ;  61  J.  P. 
708. 

The  doctrine  as  to  part  performance,  whereby 
a  contract  not  enforceable  by  an  action  at  law, 
owing  to  the  provisions  of  the  Statute  of  Frauds, 
s.  4,  was  made  enforceable  in  equity,  was  confined 
to  ndts  as  to  the  sale  of  interests  in  land,  and  ita 
operation  has  not  been  extended  hy  the  Judica- 
ture Act,  1873.  Britain  v.  Bouititr,  48  L.  J.,  Ex. 
sr,2  ;  11  Q.  B.  D.  123  ;  40  L.  T.  240 ;  27  W.  B. 
482. 

Where  a  contract  which  by  reapon  of  ita^ 
relating  to  land,  and  so  being  within  the  Statute 
of  Frauds,  cannot  be  enforced  by  action,  has 
been  performed  by  one  party,  and  the  benefit 
thereof  accepted  by  the  other,  the  former  can 
recover  on  the  implied  contract  arising  out  of 
such  performance,  and  it  is  immaterial  whether 
the  expi-css  contract  has  or  has  not  been  re- 
scinded. Hivago  V.  Canniag,  Ir.  B.  1  C.L.  434  ; 
16  W.R.  133. 

The  general  principle  as  to  the  circumstances 
under  which  a  part  performance  of  a  parol  con- 
tract relating  to  land  will  be  regarded  as  suffi- 
cient to  take  it  out  of  the  operation  of  the  Statute 
of  Frauds  is  accurately  stated  in  the  judgment 
in  AldrrtOH  v.  MaHdiaon  (J  Q.  B.  D.  at  p.  178)  : 
— Held,  also,  by  Baggallay,  L.J„  that  the  illus- 
tration which  is  there  given  of  such  general 
principle  that  "  payment  of  part  or  even  of  the 
whole  of  the  purchase-money  is  not  sufficient  to 
exclude  the  operation  of  the  statute"  is  rightly 
qualified  by  the  following  words,  which  are  there 
stated,  "  unless  it  is  shown  that  the  payment  was 
ma<le  in  respect  of  the  particular  land,  and  the 
particular  interest  in  the  land,  which  is  the 
subject  of  the  parol  agreement,"  those  qualifying 
words  being  used  to  cover  such  a  case  as  A'tinn  v. 
Ihbian  (h,  R.  1  Ch.  35).   I£uv»phrey»  v.  Grem, 
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«2L.J.,  Q.  B.  140;  10Q.B.D.148;  48L.T.80: 
47  J.  P.  244— C.  A. 

Semble,  per  Brett,  L.J.,  that  Nunn  y.  Fabian 
•Qi.  B.  1  CiL  35)  is  not  an  aathoritjr  for  those 
quUllTiiiff  words,  and  that  nieiepa3nnentof  part, 
■or  even  ^  the  whole,  of  the  parcbMe-money  will 
not  be  fiafficient  nnder  any  circumBtancea  to 
•exclude  the  operation  of  the  statute.  Ih. 

The  plaintiff  as  heir-at-law  of  an  int«state 
«lAimed  the  title-deeds  of  the  intestate's  farm,  of 
vbidi  the  defendant  had  taken  poaaession  on  his 
■death.  The  defendant  coanter-claimed  for  a 
declaration  that  she  was  entitled  to  a  life  estate 
in  the  farm,  and  to  retain  the  title-deeds  for  her 
life.  The  jar;-  fonnd  that  the  defendant  was 
induced  to  serve  the  intestate  as  his  housekeeper 
without  wages  for  many  years,  and  to  give  up 
other  prospects  of  establishment  in  life  by  bis 

E»miM,  woich  was  a  verbal  one,  to  make  a  will 
ving  her  a  life  estate  in  his  farm,  it  and  when 
it  became  bis  property  : — Held,  that  neither  the 
■continuance  of  the  drfendant  in  the  service  of  the 
ist^tate,  nor  the  fact  that  the  latter  had  executed 
a  document  which  he  intended  to  operate  as  a 
-will  in  the  defendant's  favour,  but  which  failed 
■to  take  effect  from  want  of  proper  attestation, 
was  any  evidence  of  a  snfflcient  part  performance 
of  the  parol  agreement  between  the  intestate 
■and  the  defendant,  upon  which  the  defendant's 
■counter-claim  was  based,  to  exclude  the  opera- 
tion of  the  Statute  of  Frauds,  and  therefore  that 
8. 4  of  that  statute  was  an  answer  to  the  connter- 
•daim.  Aldrrtan  v.  Afuddigoit,  60  L.  J.,  Q.  B. 
466  ;  7  Q.  B.  D.  174 ;  43  L.  T.  334 ;  :!9  W.  B. 
5.'>r.— C.  A.  Affirmed  in  H.  L.,  62  L.  J.,  Q.  B. 
737 ;  8  App.  Cas.  487  ;  49  L.  T.  303 ;  31  W.  B. 
8:;0  ;  47  J.  P.  821. 

When  a  person  has  contracted  for  the  purchase 
■of  land  by  an  agreement,  the  terms  of  which  are 
partly  written  and  partly  verbal,  and  has  obtained 
possession  upon  performanceof  the  written  terms, 
to  attempt  to  retain  possession  and  refuse  to 
:perfonn  the  verbal  terms  amounts  to  a  fraud. 
Verm  V.  Birrrid^e,  27  L.  T.  486.  Affirmed, 
42  L.  J.,  Ch.  518  ;  L.  B.  8  Ch.351 ;  28  L.T.481 ; 
21  W.  B.  3a5. 

A.  signed  a  contract  for  the  pnrchnse  of  land 
ifrom  b.,  an  I  on  the  same  day  transferred  the 
•benefit  of  the  contract  to  C.  by  a  memorandum 
.in  which  some  of  the  terms  of  the  transfer  were 
not  expressed.  Centered  into  ponsession  uuiler 
:the  memorandum,  but  refused  to  perfonn  the 
termewhichwerenot expressed  therein.  A.fileda 
bill  for  cancellation  of  the  mcmorandnm,  alleging 
that  C.'s  coodnct  amounted  to  fraud  ;  and  O.  on 
-^mnrrer  contended  that  he  was  not  guilty  of 
iraud,  inasmuch  as  under  the  Statute  of  Frauds 
the  unwritten  terms  of  the  transfer  were  not 
binding  upon  him :— Held,  that  C's  contention 
•could  not  be  sustained.  lb. 

Per  Lord  Selbome  : — The  observation  stated  in 
Jervit  T.  Berridgf,  that  "  the  Statute  of  B'rauds 
is  a  weapon  of  defence,  not  offence,  and  does  not 
make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  accord- 
ing to  the  goo(T  faith  and  real  intention  of  the 

rties,"  affirmed.   Hnttey  v.  Home-Payne,  48 
J.,  Ch.  846;  8  App.  Cas.  311  ;  41  L.T.  1  ;  27 
TV.  B.  685. 

Whether  a  deposit  of  title-<leedB,  in  pursuance 
-of  a  contract  to  charge  real  estate,  is  a  suiScient 
part  performance  to  take  a  case  out  of  the  Statute 
of  Frauds,  qnsere.  Whitinore  r.  Farley,  46  L.  T. 
«9 :  29  W.  B.  825  ;  14  Cox,  C.  C.  617—0.  A. 

The  bankrupt,  being  indebted  to  a  banking 


company^  made  an  oral  promise  to  the  directors 
to  give  them,  when  required,  security  for  the 
debt.  He  was  then  entitled  to  a  reversionary 
interest  in  one-fifth  of  a  farm,  to  come  into 
scssion  on  the  death  of  hfa  mother,  who  was 
tenant  for  life,  and  who  held  the  title-deeds. 
The  mother  afterwanls  died,  and  the  title-deeila 
came  into  the  possession  of  the  respondent,  who 
was  manager  of  the  bank,  and  who  was  also 
entitled  to  one-fifth  of  the  property.  The  re- 
spondent told  the  bankrupt  thathenad  posses- 
sion of  the  deeds,  and  that  he  held  bu  (the 
bankrupt's)  one-fifth  for  the  bank.  The  bank- 
rupt expressed  his  assent : — Held,  that  the  oom- 
pany  had  not  a  valid  equitable  mortgage  of  the 
bankrupt's  share  in  the  farm,  for  there  was  no 
memorandum  in  writing  to  satisfy  the  Statute 
of  Frauds,  and  the  conversation  which  took  place 
between  the  bankrupt  and  the  respondent  as  to 
the  cnstody  of  the  deeds,  not  being  followed  by 
any  act  which  altered  the  legal  position  of  the 
parties,  was  not  such  a  part  performance  of  the 
oral  promise  to  give  security  as  would  exclude 
the  operation  of  the  statute.  Broderick,  Ex  parte, 
Beetkam,  In  re,  66  L.  J.,  Q.  B.  635  ;  18  Q.  B.  D. 
766  ;  36  W.  B.  618— C.  A. 

In  consideration  of  B.  and  C.  agreeing  to 
execute  a  conveyance  of  property,  part  of  the.r 
father's  estate,  to  a  parcbaser,  A.  verbally  pro- 
mised to  leave  them  as  much  as  they  would  get 
under  their  father's  will : — Held,  that  the  case 
did  not  come  within  s.  4  of  the  Statute  of 
Frauds,  and  that  A.'b  estate  wa«  bound  to  make 
good  the  promise.  Ridley  v  Ridley,  34  Beav. 
478;  34  L.  J.,  Ch.  4fi2 ;  il  Jur.  (N.8.)  476;  12 
L.  T.  481  ;  V6  W.  B.  763.  See  also  FcKton  T. 
Emhleri,  »  Burr.  1278  ;  1  W.  BL  353. 

Of  Ytrbal  AgTeement  for  Lease.]— A  landlord 
having  verbally  agreed  with  his  tenant  to  grant 
him  a  new  lease  at  an  increased  rent,  the  tenant 

laid  out  money  on  the  premises,  and  paid  one 
quarter's  rent  at  the  increa.se<i  rate  : — Held,  that 
^e  case  was  taken  out  of  the  statute.  Nutm  T. 
Fahian,  35  L.  J.,  Ch.  140  ;  L.  B.  1  Ch.  8o  ;  11 
Jur.  (N.8.)  868 ;  13  L.  T.  343. 

F.  was  tenant  to  C,  with  a  promise  tA  k 
Imse  for  twenty-one  years,  from  September, 
18.^1,  to  September,  1872,  at  the  rent  of  84(.  1G«. 
Afterwards  C.  entered  F.'s  name  in  his  rent- 
book  as  tenant  of  128  acres  at  16*.  an  acre,  at 
the  yearly  rent  of  102^.  8«.,  less  \l.  for  county 
cess— 98^.  8*.  "Tenure  thirty-one  years  from 
September,  1872,  at  rent  of  16«.  per  acre,  allowed 
U.  for  county  cess— 98/.  8*."  To  which  was 
added  the  following  remark  :  —  "  F.'s  tenure 
ceased  September,  IH72,  Mr.  C.  agreed  to  give 
a  lease  of  thirty-one  years  at  16«.  per  acre,  and 
to  take  the  old  rent  for  one  year,  ending  Sep- 
tember, 1873,  in  consequence  of  failure  of  potato 
crop."  F.  continued  in  (w^seasion,  and  paid  the 
increass^l  rent  from  September,  1873.  The  entry 
in  the  rent-book  was  in  C.'s  handwriting.  In  an 
action  after  C.'s  death  by  his  son,  as  the  owner 
of  C.'s  estate,  against  F.  to  enforce  specific  per- 
formance of  an  agreement  to  take  a  lease  for 
thirty-one  years : — Held,  that  the  continuance 
in  possession  of  F.,  and  payment  of  the  increaseit 
rent,  being  upon  the  evidence  referable  solely  to 
the  agreement  of  1872,  were  acts  of  part  i)er- 
formance  to  take  the  case  out  of  the  Statute  of 
Frauds,  Kunn  v.  Fabian  (L.  U.  1  Ch.  35) 
follov^ed.  Conner  t.  Fitzgerald,  11  L.  B.,  Ir.  16(>. 

Where  a  new  letting  at  an  altered  rent  is  made 
to  a  tenant  in  possession  under  a^re-existEng 
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tenancy,  the  payment  by  the  tenant,  and  the 
aoceptai^  by  the  landlord,  of  the  altered  rent, 
ff  shown  to  have  been  paid  and  accepted  on  foot 
of  the  new  tenancy,  is  a  sufficient  part  perform- 
ance to  enable  either  parly  to  Bustaiii  an  action 
for  specific  performance  of  the  contract  for  such 
new  tenancy.  lb. 

Hie  plaintiff,  who  was  proposing  to  enter  into 
business  as  a  milliner,  was  induced  by  C.  to 
abandon  the  project,  C.  promising  her  Terbally 
that  she  should  occupy  a  leasehold  house  of  C.'s 
during  her  (the  plaintifiTs)  life,  the  plaintiff  to 
pay  the  ground  rent,  rates  and  taxes,  and  main- 
tain heraelf  by  letting  lodgings.  The  pUintiff 
thereupon  abandoned  the  idea  of  the  millinery 
business,  and  entered  into  possession  of  C.'s 
house,  and  continued  there  for  several  years 
nntil  C.'s  death,  paying  the  ground  rent,  rates 
and  taxes.  C.  bequeathed  the  house  to  P.,  who 
brought  an  action  of  ejectment  against  the 
plainiifl,  who  thereupon  filed  a  bill  to  restrain 
the  action : — Held,  that  there  had  bees  a  part 
performance  of  the  verbal  contract  between  the 
plaintiff  and  C.  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds.  CoUt  v.  Ptlkington,  44 
L.  J.,  Ch.  .^81  ;  L.  B.  19  Eq.  174  ;  31  L.  T.  428  ; 
S»  W.  R.  41. 

The  p^ment  of  an  increased  rent,  draining 
and  planting,  done  by  the  tenant  in  pursuance 
of  a  concluded  parol  af^^ment  with  his  land- 
lord for  a  lease,  are  a  sutScient  part  performance 
to  take  the  case  out  of  the  Statute  of  Frauds. 
Hmm  T.  Hall,  Ir.  B.  4  Bq.  243. 

But  where  the  rent  of  n^ghbouring  tenants 
had  been  increased  at  the  same  time  aa  plain- 
tiffs,  the  sum  expended  on  improTemento  was 
small,  and  such  as  a  tenant  from  year  to  year 
might  hare  prudently  expended,  and  the  tenant 
had  on  different  occasions  given  different  versions 
of  the  agreement,  the  court,  not  being  satisfied 
on  the  evidence  that  a  concluded  agreement  had 
been  proved,  refoaed  smciflo  performance  after 
the  luidlord's  death,  ii. 

M.,  a  tenant  of  L,,  waa  offered  a  lease  of  cer- 
tain  lands,  and  a  written  agreement  was  produced 
for  a  term  of  thirty-one  years,  at  38^.  rent,  and 
tendered  to  her  for  signature.  M.  objected  to 
381.  as  a  mistake  for  33!.  Whereupon  L.'8  agent 
aatd  that  U.  shoold  have  the  farm  for  SSI.,  and 
wrote  a  memorandum  upon  the  agreement  that 
H.  laid  her  rent  was  831.  H.  then  signed  the 
agreement.  She  paid  the  331.  and  continued  in 
posseaaion  for  six  years,  when  L.  commenced  an 
aotbrn  to  enforce  specific  performance  of  the 
agreement  at  the  rent  of  33/. : — Held,  that  there 
was  a  complete  agreement,  partly  written  and 
pardy  verbal,  for  a  lease  at  the  rent  02  83/.;  and 
that  the  circumstance  M.  being  permitted  to 
continue  in  possession  after  the  expij^tion  of  her 
'  lease,  and  va&  payment  of  rent  by  her  at  the 
agreed  amount,  constituted  part  performance 
sufficient  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  to  entitle  L.  to  a  deoree  for  specific 
Lanyon  v.  Martin,  18  L  B.  Ir. 


The  plaintiff  orally  agreed  to  let  a  piece  of 
waate  ground  to  ^e  defendant  for  three  succes* 
aive  bank  holidays  ;  the  defendant  was  to  have 
exdnsive  posseasitHi  of  the  ground  on  those  days, 
and  to  My  462.  for  the  use  of  the  ground,  paying 
an  inatument  of  161.  for  each  of  the  three  days. 
The  defendant  entered  and  occupied  the  land  on 
the  first  of  the  three  days,  and  after  entry  paid 
the  firat  instalment  of  162. ;  he  refused  to  occupy 
^  gronnd  on  the  other  two  days,  or  to  pay  to 


the  plaintiff  the  balance  of  the  rent.  In  an 
action  by  the  plaintiff  to  recover  the  two  re- 
maining instalments,  the  defendant  contended 
that  the  claim  was  barred  by  virtue  of  a.  4  of  the 
Statute  of  Frauds : — Held,  that  there  having 
been  an  entry  for  the  purpose  of  occupation 
under  an  agreement  for  a  single  letting  (altaough 
the  period  of  the  forced  letting  was  not  con- 
tinuous) at  a  single  rent,  and  a  payment  of  rent 
on  account  of  the  entry,  the  plaintifTs  right  to 
recover  the  balance  vras  not  affected  by  the  fact 
that  the  agreement  was  not  in  writing,  and  the 
Statute  of  Frauds  afforded  no  defence  to  the 
claim.  Smalltoood  v.  Sheppardt,  64  L.  J.,  Q.  Bk 
727  ;  [1895]  2  Q.  B.  627  ;  73  L.  T.  219  ;  44  W. 
B.44. 

Possession  by  a  lessee  continued  after,  thougb 
taken  previously  to,  a  parol  agreement  for  a  lease 
exceeding  three  years,  is  a  sufficient  act  of  part 
performance  to  take  the  case  oat  of  the  Statute 
of  Frauds,  provided  the  continuance  in  possession 
is  unequivocally  referable  to  the  agreement. 
Hodion  V,  Heviand,  66  L.  J.,  Ch.  754  ;  [1896] 
2  Cb.  428  ;  74  L.  T.  811  ;  44  W.  B.  684. 

The  making  of  alterations  in  premises  by  the 
intended  lan<&ord  under  a  verbal  agreement  to 
let : — ^Held,  not  to  be  a  part  performance,  taking 
the  case  oat  of  the  Statute  of  Frauds.  WhMiem 
V.  Mozley,  1  Cab.  k.  E.  86. 

Agreement  in  Conaideration  of  Karriage.] — 

A  father,  shortly  before  the  marriage  of  hia 
daughter,  told  her  intended  husband  that  be 
meant  to  give  certain  leasehold  property  to  the 
couple  on  their  marriage.  After  the  marriage 
he  gave  up  posseaaion  the  property  to  the 
husband,  to  whom  he  directed  the  tenanta  to 
pay  the  rents,  and  handed  to  the  husband  the 
title-deeds.  The  husband  expended  money  npoo 
the  property  : — Held,  sufficient  part-performanoe 
to  take  the  case  out  of  the  Statute  of  Frauds. 
Surcome  v.  Plnniger,  8  De  0.  M.  &  G.  671 :  82 
L.J.,  Ch.419;  17Jur.  196. 

A  father  verbally  promised,  in  consideration  of 
his  daughter's  maniage,  to  give  her  a  house  aa 
a  wedding  present,  and  immediately  after  the 
marriage  he  put  the  daughter  and  her  husband 
into  possession.  The  faUier  was  then  the  owner 
of  the  hooae,  which  was  leaaehold  and  was  sub- 
ject to  a  charge  in  favour  of  a  building  society, 
payable  by  instalments.  The  father  paid  the 
instalments  which  fell  due  during  his  lifetime, 
and  at  his  death  there  remained  a  balance  of 
llOZ.,  which  fell  due  shortly  afterwards  : — Held, 
that  the  verbal  promise  to  give  the  house  having 
been  established,  the  possession  took  the  caae  out 
of  the  Statute  (rf  Frauds  ;  that  the  contract  waa 
to  give  the  house  free  from  incumbrances ;  and 
that  the  IIOZ.  was  payable  out  of  the  father's 
estate.  Vngley  v.  Ungley,  46  L.  J.,  Ch.  864  ;  6 
Ch.  D.  887  ;  37  L.  T.  52 ;  26  W.  B.  733— C.  A. 

The  plaintiff  on  bis  son's  marriage  gave  him 
the  lease  <^  a  certain  house  under  a  parol  agree- 
ment; the  son  lived  therein  for  eighteen  months^ 
and  paid  the  rent  to  the  landlord : — Held,  suffi- 
cient part  performance  to  take  the  case  out  oC 
the  Statute  of  Frauds,  and  specific  performance 
was  granted  free  from  an  incumbnuice  created 
by  the  plaintiff  subsequently  to  the  marriage. 
Ungley  v.  Ungley,  supra,  followed.  S/Utrvian  T» 
Sharman,  4  R.  124  ;  87  L.  T.  834— C.  A. 

Before  the  marriage  of  A.  and  B.  B.'s  father 
verbally  promised  to  pay  his  daughter  dOOl.  a. 
year,  and  in  consequence  of  that  promise  and 
representation,  as  was  aUesed^  ud&inarriad. 
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Opon  the  father's  lefnsal  to  paj  this  snm : — 
Held,  that  as  the  promise  was  not  in  writing  it 
otHild  not  be  enforced,  and  that  the  marriage 
was  not.  a  part  performance  of  such  a  parol 
agreement.  Johtutone  v,  Mappin^  60  L,  J.,  Cb. 
241  ;  64  L.  T.  48. 

A  parol  agreement  before  marriage  that  money 
of  the  intended  wif6  at  the  bank  shall  be  hers 
for  her  separate  nse,  followed  the  wife's  deal- 
ing with  it  with  the  husband's  knowledge,  and 
the  husband  not  interfering  : — Held,  to  amount 
toa  gift  to  the  wife  for  her  separate  use.  Rovtk, 
Em  parte,  Whitehead,  In  re,  54  L.  J.,  Q.  B.  240  ; 
14  Q.  B.  D.  419 ;  52  L.  T.  697  ;  33  W.  B.  471 ; 
49  J.  P.  450— C.  A. 

Subsequent  marriage  is  not  part  performance 
of  a  parol  contract  in  consideration  of  marriage. 
Acts  of  part  performance  by  the  party  eot^ht  to 
be  cbaiged  will  not  prerent  the  opemtion  of  the 
statute.  Caton  t.  Caton,  35  L.  J.,  Ch.  292  ;  L. 
B.  1  Ch.  137 ;  12  Jar.  (na)  171.  Affirmed  on 
ap^l,  36  L.  J.,  Ch.  886 ;  L.  a  2  H.  li.  127  ;  16 

OvarantM.} — A  plaintifE  having  distrained  for 
rent  in  arrear,  gooc^  which  the  tenant  was  at  the 
time  about  to  ^11,  agreed  with  the  defendants  to 
deliver  up  the  goods,  and  permit  them  to  be  sold 
by  one  of  the  defendants  for  the  tenant,  upon  the 
defendants'  joint  undertaking  to  pay  to  the 
plaintiff  all  such  rent  as  should  appear  due  to 
nim  from  the  tenant ;  and  he  thereupon  delirered 
up  the  distress : — Held,  that  this  agreement  was 
not  within  the  Statute  of  Frauds.  Eduxirdt  t. 
£eUy,  6  M.  &  S.  204  ;  18  R.  B.  S49. 

Where  an  agent,  who  received  instalments  of 
annuities  for  his  principal,  paid  over  instabnents 
he  had  not  received,  and  charged  commission  on 
tbem : — Hdd,  that  the  agreement,  to  be  respon- 
sible to  his  principal  for  the  annnitics  need  not 
be  in  writing,  as  the  contract  was  executed  when 
he  paid  over  the  money  he  had  received.  Shaw 
T.  Woodcock,  7  B.  &:  C.  78  ;  6  L.  J.  (0.8.)  E.  B. 
294  ;  31  B.  K.  158. 

Sals  and  SsUvery.]  —  A  contract  for  the 
making  and  sale  of  bricks  above  202.,  to  be 
delirered  within  a  year  from  the  time  when, 
according  to  the  defendant's  evidence,  the  con- 
tract was  completed,  by  a  letter  of  his  in  answer 
to  a  parol  proposal,  is  valid,  there  having  been  a 
part-acceptance  and  payment  on  account.  Cat- 
ling V.  Perry,  S  F.  &  F.  140. 

After  a  parol  agreement  for  the  sale  of  goods 
deUverable  by  sncceadve  consignments  at  a 
certain  price,  a  memorandum  in  vrriting  was 
drawn  up  omitting  the  price  ;  several  consign- 
ments were  accepted  and  paid  for  : — Held,  in  an 
action  for  non-delivery  of  the  remainder,  that 
thm  had  been  part  performance,  and  that  parol 
evidence  was  admissible  to  prove  the  price.  Jeff- 
eot  V.  AvrCi  BrUith  OU  Cb.,  Ir.  B.  8  0.  L.  17. 


J.  Other  Hatters. 

Informal  Deed.] — An  instrument  in  terms  in- 
tending to  be  a  conveyance  of  lands,  but  vrhich, 
Dot  being  hy  deed,  cannot  operate  as  snch,  is  an 
agreement.  Rem  v.  JtidguxU,  6  B.  C.  665  ;  9 
D.    B.  678. 

Oh  Twrn  wiOfK.] — When  a  special  oral  oon- 
taet  is  altered  into,  if  the  part  to  be  performed 
tke  diffr""**"*"-  invi^TCB  senxal  terni%  one  of 


which  falls  within  the  provisiona  of  the  Btatuteof 
Frauds,  the  contract  cannot  be  enforced  by  the 
plaintiff  if  the  defendant  relies  on  the  statute. 
Savage  V.  Cunning,  Ir.  B.  1  C.  L.  484  ;  16  W.  !(. 

133. 

Creation  ti  Tnut  1— The  Statute  of  Frauds  is 
not  available  as  a  defence  to  a  salt  to  establish  a 
trust  where  it  would  be  fraud  to  deny  the  trust. 
Ilaigh  V.  Kay«,  41  L.  J.,  Ch.  567  ;  L.  B.  7  Ch. 
469  ;  26  L.  T.  676  ;  20  W.  B.  697.  B.  P.,  MarU 
borough  (^Duke),  In  re.  Davit  v.  Whitehead,  63 
L.  J.,  Ch.  471  ;  [1894]  2  Ch.  138  ;  70  L.  T.  314  ; 
42  W.  B.  466,  Uneoln  v.  Wright,  28  L.  J.,  Ch. 
706;  7  W.B.860. 

Lioenoes.] — A  contract  for  the  sale  of  an 
interest  in  land,  without  a  note  in  writing,  may 
operate  as  a  licence,  so  as  to  excuse  the  entry  of 
a  purchaser  on  the  land  ;  but  it  cannot  be  made 
available  in  any  way  as  a  contract.  Carrington 
V.  Soots,  2  U.  ft  W.  348  ;  6  L.  J.,  Ex.  95  ;  1  Jur. 
85. 

A.  agreed  with  B.  that,  for  a  valuable  con- 
sideration, B.  might  dig  and  carry  away  cinders 
from  a  cinder-tip  in  land  aUeged  to  be  the 
property  of  A.  B.  having  been  denied  access  to 
the  cinders : — Held,  that  the  fact  of  the  instm- 
ment  not  befne  under  seal  was  no  answer  to  an 
action  for  the  tffeach  of  the  agreement  Smart 
V.  Jonef,  16  C.  B.  (H.S.)  717 ;  88  L.  J.,  C.  P. 
164 ;  10  Jnr.  Cn.b.)  678  ;  10  L.  T.  271 ;  12  W.  B. 
430. 

A.  verbally  agreed  with  B,  to  allow  him  to 
open  a  quarry,  and  erect  a  limekiln,  and  work 
the  same,  on  land  of  which  A.  was  tenant,  pro- 
vided thatB.  would  pay  for  any  damage  which 
mi^t  be  done  to  the  land  by  erecting  and 
working  the  limekiln  and  quarry.  An  action 
being  brought  to  recover  such  damages  : — Held, 
that  this  was  an  agreement  to  pay  for  surface 
damage  only,  and  not  for  an  interest  in  land  ; 
and,  therefcH^  that  it  was  not  rendered  void 
by  the  4tb  section  of  tiie  Statute  of  Frauds. 
{/riffiths  V.  Jenkine,  10  Jar.  (N.S.)  207  ;  9  L.  T. 
732 ;  12  W.  B.  633. 

Liability  of  Advertiser.]— The  liability  of  a 
party  who  advertises  generally  a  reward  for 
information  to  any  one  not  named  in  the 
advertisement,  who  shall  first  give  the  informa- 
tion asked  for,  is  a  liability  at  common  law,  and 
not  a  contract  within  the  Statute  of  Frauds. 
WUliamt  v.  Byritet,  1  Moore,  P.  0.  (H.S.)  154 ; 
2  N.  B.  47  ;  9  Jnr.  (H.B.)  863 ;  S  L.  T.  69 ;  11 
W.  B.  487. 

Agntmrnt  Mt  up  u  Defnuw.^— Sect.  4  of  the 
Statute  of  Frauds  does  not  require  that  an  agree- 
ment which  is  set  np  as  a  defence  to  an  action 
should  be  in  writing.  Miles  v.  JVew  Zealand 
Alford  Estate  Co.,  54  L.  J.,  Ch.  1035  ;  S2  Ol  D. 
266  ;  53  L.  T.  219  ;  34  W.  B.  6B9. 

Xaznest,  what  li.] — See  Howe  v.  Smith,  63 
L.  J.,  Ch.  1065  ;  27  Ch.  D.89  ;  50  L.  T.  673  ;  83 
W.  B.  803  i  48  J.  P.  773— L.  JJ. 

k.  flala  at  Oooda. 

See  Sale  ov  Goods. 

3.  Causes  Vitiatinq  AaBBEmsT. 
Bst^]^8as  Mistake. 
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Fraud.]— ^  infra,  coL  82,  and  Fbaud. 
SnzeH.]— DUBBSS. 


IB.  PABTIES  TO  CONTBACTS. 

1.  Capacity  of. 

a.  Intoxication. 

Gantimet,  when  Void,  orToidable.] — An  agree- 
ment by  a  person  in  a  state  of  complete  intoxica- 
tion iB  void.  Pitt  T.  Smith,  S  Camp.  33;  13 
B.  B.  741. 

A  publican  cannot  recover  for  beer  furnished 
to  thiid  personB,  b;  the  order  of  an  individual 
who  has  preTiondy  become  intoxicated  by 
drinking  in  his  house.  Brandon  t.  Ord,  3  Car. 
&  P.  440. 

To  an  action  1^  indorsee  against  Indorser  of  a 
bill,  a  plea,  that  when  ho  indorsed  the  bill  he  was 
80  intoxicated,  and  thereby  so  entirely  deprived 
of  sense,  understanding  and  the  use  of  bis 
reason,  as  to  be  unable  to  comprehend  the  mean- 
ing, nature  or  efiect  of  the  endorsement,  or  to 
contract  thereby,  of  which  the  plaintiff  at  the 
time  ot  the  indorsement  bad  notice,  is  a  good 
answer.  0or9  v.  Giiaon,  13  U.  ft  W.  623 ;  11 
L.  J.,  Ex.  161  ;  9  Jur.  140. 

In  an  action  on  an  alleged  contract  to  purchase 
land  to  recover  loss  and  expenses  on  a  resale  : — 
Held,  that  if  the  purchaser  was,  at  the  time  he 
signed  the  contract,  so  drunk  as  not  to  know  the 
nature  of  the  acts  he  was  doing,  the  contract  was 
void,  whether  or  not  the  seller  knew  his  condition 
at  the  time,  tiioiu;h  his  knowledge  d  it  may  be 
material  in  regara  to  damages.  HawMnty.Bone, 
4  F.  at  F.  311. 

Principles  upon  which  the  court  acts  in  suits 
to  set  deeds  on  the  ground  of  the  iiitosica- 
tkm  of  the  grantor.  Nagle  y,  Baylor,  S  Dr.  St 
War.  60. 

The  contract  of  a  man,  too  drank  to  know 
what  he  is  about,  is  voidable  only  and  not  void, 
and  therefore  capable  of  ratification  by  him  when 
he  becomes  sober.  Mattheict  v.  Baxter,  42  L.  J., 
Ex.73;  L.B.8EX.132;  2dL.T.I69;  21W.B. 
S89. 

Contract,  when  enfttreed.]  —  Althoogh  the 
court  will  not  compel  performance  of  a  contract 
obtained  from  a  person  in  a  state  of  intoxication ; 
yet  where,  after  a  contract  fairly  entered  into 
with  a  man  addicted  to  drinking  to  sell  to  the 
plaintiff  leasehold  premises  for  73SI.,  another 
person,  with  notice  of  this  contract,  within  a  few 
days  prevailed  on  the  vendor  to  sell  and  execute 
an  assignment  thereof  to  him  for  76(V.,  the 
court  decreed  specific  performance  of  the  first 
contract.  Shaw  v.  Thaekray,  1  Sm.  Jt  G.  SS7  ; 
17  Jur.  1046. 

Where,  in  a  suit  for  specific  performance  of  an 
^reement,  the  defence  set  up  was,  incapacity  at 
the  time  of  executing  it.  on  the  ground  of 
intoxication  : — Held,  that  it  could  not  assist  in 
getting  rid  of  the  agreement  on  the  mere  ground 
of  intoxication,  no  fraud  being  alleged.  Jb. 

Family  compromise  favoured,  if  reasonable, 
£1^  upon  a  doubtful  right,  even  in  the  strongest 
case,  as  where  one  party  iras  drunk  at  the  time. 
Stoekley  v.  Stockley,  1  Ves.  &  B.  30  ;  18  Ves.  30. 
See  also  StapUton  v.  Stapilton,  1  Atk.  2. 

The  circumstances  that  the  vendor  had  not  the 
assistance  of  a  professional  adviser,  and  that  the 
contract  was  made  while  he  was  drinking  with 
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the  purchaser's  solicitor,  the  evidence  not  golne 
to  snow  that  he  was  intoxicated  :  —  Held, 
not  sufficient  ground  for  refusing  specific  per- 
formance, there  having  been  no  design  on  the 
purchaser's  part  to  keep  the  vendor  from  emplt^- 
ing  a  solicitor,  and  the  price  being  fair.  lUgat- 
foot  V.  Meron,  3  Y.  &  ColL  586. 

Agreement,  it  reasonable,  and  to  settle  family 
disputes,  and  no  unfair  advantage,  not  to  be  set 
aside  because  the  par^  was  drunk,  or  paternal 
authority  exercised,  dory  v.  Cory,  I  ves.  19. 
See  alto  18  Ves.  30. 

Fraud,  Bffset  ot] — So  a  lease  obtained  by  fraud 
and  imposition  from  a  person  who  was  intoxl- 
cated  is  void.  Butior  v.  Jfulinhill,  1  Bligh, 
137. 

General  rule  that  a  court  of  equity  will  not 
assist  a  person  who  has  obtained,  or  wishes  to  get 
rid  of,  an  agreement,  or  deed,  on  the  mere  ground 
of  intoxication.  Exceptions,  where  any  con- 
trivance was  used,  or  any  unfair  advantage 
made  of  his  situation,  or  that  extreme  state  of 
intoxication  depriving  a  man  of  his  reason, 
which  at  law  woidd  invalidate  a  deed.  Oooh 
ClaytooHh,  18  Vea.  12. 

A  court  of  equity  will  not  decree  specific  per- 
formance of  an  agreement  more  favourable  to 
the  plaintiff  than  to  the  defendant,  involving^ 
hardship  upon  the  defendant,  and  damage  to  his 
property,  if  he  entered  into  it  without  advice  or 
assistance,  and  there  is  reasonable  ground  for 
doubting  whether  he  entered  into  it  with  a 
knowleii^  and  understanding  of  its  nature  and 
its  consequences.  Vivert  v.  l^ek,  \  Moo.  P.  C. 
(N.a.}  616  ;  9  L.  T.  654. 

A  suit  for  specific  performance  of  a  partner- 
ship agreement,  prepared  and  written  by  the 
plaintiff,  dismissed,  and  the  plaintiff  left  to  his 
remedy  (if  any)  at  law  for  damages  for  non- 
performance ;  the  defendant,  an  illiterate  man, 
being  at  the  time  of  the  execution  of  the  agree- 
ment consideraldy  in  liquor,  without  professional 
advi(%,  and  without  knowledge  of  its  nature  and 
consequences,  which  were  highly  favourable  to 
the  plaintiff,  and  the  agreement  with  respect  to 
the  property  affected  by  it  being  moreover  vague 
and  oh«:urc.  lb. 

Lease  set  aside  with  costs ;  as  obtained  by 
the  contrived  and  habitual  intoxication  of  the 
lessor,  immediately  on  bis  coming  of  age,  at  a 
very  inadequate  rent ;  and  acts  of  confirmation 
held  not  sidBoimt.  Say  t.  Bartcick,  1  Yes.  ft  B. 
196. 

"Althonghj*'  Coke,  "he  who  is  drunk 
is  for  the  time  non  compos  mentis,  yet  hia 
drunkenness  does  not  extenuate  his  act  or 
offence,  nor  turn  to  his  avail :  but  it  is  a  great 
offence  in  itself,  and  thei'efore  aggravates  hia 
offence,  and  doth  not  derogate  fi-om  the  act 
which  he  did  during  that  time,  and  that  as 
well  in  cases  touching  his  life,  his  lands,  hia 
goods,  or  any  other  thing  that  concerns  him.** 
Anon.,  4  Co.  125.  S.  P.,  Jbhnton  v.  JUedlioott, 
cited  in  Oimond  v.  Fitzroy,  3  P.  W.  129,  n. 

SecuH,  if  it  be  through  the  contrivance  of 
the  party  obtaining  the  deed  or  advantage  to  be 
derived  or  suffering  from  the  act  compltdned  of. 
Semble,  lb. 

Surprise  and  Mistake.]— The  plaintiff  and 

the  defendant,  farmers  occupying  their  own 
email  farms,  which  adjoined  each  other,  met  at 
ten  o'clock  at  night  at  a  public-house,  where  the 
plaintiff  drew  out  an  agreement  between  the  de- 
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tendant  and  himaelf  for  the  sale  and  purchase  of 
forty-five  acres  o(  land  for  2,000Z.  The  agree- 
ment, which  was  almost  illegibly  written,  was 
executed  1^  both  parties  and  attested  by  two 
witnesses,  and  a  cheque  for  200!.  deposit  was 
dmwn  by  the  plaintiff  on  a  plain  piece  ot  paper. 
This  was  the  next  day  exchanged  for  one  drawn 
on  the  banker's  ordinary  form.  No  abstract  was 
«8ked  for  for  nearly  foar  months,  and  three 
months  after  that  the  defendant  asked  for  a 
copy  of  the  contract,  and  he  then  objected 
that  he  had  only  thirty-five  acres  to  sell,  and 
was  so  drunk  when  he  entered  into  the  agree- 
ment that  he  did  not  know  what  he  was  doing, 
and  he  offered  to  sell  for  the  2,0002.,  or  give 
Dp  the  agreement  and  return  the  deposit. 
This  was  refused,  and  an  abatement  claimed  in 
respect  (rf  the  ten  acres  short,  and  a  bill  filed 
for  specific  performance : — Held,  that  on  the 
evidence  the  defendant  was  incapable  of  con- 
tracting at  the  time,  and  the  circumstances 
vere  such  as  to  Ining  the  case  within  the 
role  of  surprise  and  mistake,  and  biU  dismissed 
■with  costs.    «w  V.  SiiiitA,  19  L.  T.  fil7. 

Wliere  Contraot  Vnieaso&able.]— A  contract, 
onreasonable  in  itself,  entered  into  by  an 
habitual  drunkard  when  in  a  state  of  excite- 
ment, from  excesBive  drinking,  almost  amounting 
to  madness,  with  a  person  who  at  the  time  held 
him  in  a  complete  subjection,  will  be  set  aside  in 
equity.  It  is  not  necessaiy  in  such  a  case  to 
estaUish  actual  madness,  mltihin  v.  Mar^uUl, 
14  L.  T.  896  ;  14  W.  B.  602. 

H.  Waak&itellect. 

Oondition — Direetion  to  the  J1117.]— On  a 

question  whether  a  deed  was  void  in  law,  on  the 
ground  of  unsoundness  of  mind  in  the  person  by 
whom  it  was  executed,  the  judge  directed  the 
jury  that  the  question  for  them  to  try  was, 
whether  J.  S.  was  a  person  ot  sound  mind  or 
not ;  and  that  to  constitute  such  an  imsotmdness 
of  mind  aa  should  avoid  a  deed  at  law,  the  person 
executing  such  a  deed  must  be  incapable  of  un- 
derstanding and  acting  in  the  ordinary  afl&irs  of 
life  ;  that  it  was  not  necessary  that  he  should  be 
without  any  glimmering  of  reason,  and  that  as  one 
test  of  such  incapacity,  the  jtaj  was  at  liberty  to 
etmsider  whether  he  was  capaue  of  nnderetand- 
ing  what  he  did  by  executing  the  deed  in  (ques- 
tion, when  its  general  purport  was  fully  explained 
to  him.  To  this  direction  a  bill  of  exceptions 
was  taken,  upon  the  gronnd  that  the  judge  refused 
to  tell  the  jury  that,  in  order  to  avoid  the  deed 
at  law,  the  unsoundness  of  mind  must  amount 
to  that  which  c(HiBtItate3  fdiotcy,  according  to  the 
strict  legal  definition  of  an  idiot : — Held,  that 
this  direction  was  right,  and  that  the  case  could 
not  be  argued  or  decided  upon  an  objection  that 
the  direction  was  too  general  and  vague,  because 
5uch  objection  was  not  taken  at  the  trial,  and 
did  not  form  part  of  the  bill  of  exertions.  Sail 
T.  JAtaaiM,  8  Bligh  (N3.)  1 ;  1  Dow  &  CL  880. 

Bill  Drawn  by  Person  of  Weak  Intellect.  ]— If 

ft  person  perfectly  imbecile  in  mind  is  imposed 
□pon,  and  induced  to  sign  a  promissory  note, 
which  is  drawn  in  an  unusual  fwm,  such  note  is 
bad  even  in  the  hands  an  indoiBBe.  SmUance 
T.  PooU,  3  Car,  &  P.  1. 

Contract  fi>r  Keeeaisiies.] — A  lunatic  may  con- 
tract for  necessaries  suitable  to  his  degree,  and 


an  action  will  lie  ^inst  him,  notwithstanding 
an  inquisition  of  lunacy,  for  the  amount.  Bag- 
tter  or  BatBtrr  v.  Portsmimth  (^Earl),  7  D.  A:  B. 
614  ;  6  B.  &  C.  170  ;  2  Car.  &  P.  178. 

If  it  appears  that  he  has  been  imposed  upon, 
it  might  be  otherwise.  Ih, 

Therefore,  where  a  person  of  rank  ordered  car- 
riages suitable  to  his  condition,  and  the  coach- 
maker  supplied  them  bon&  fide  and  without 
fraud,  and  they  were  acttially  used  by  the  party ; 
— Held,  that  an  action  would  lie  upon  the  con- 
tract, notwithstanding  an  inquisition  of  lunacy 
finding  the  party  to  be  of  unsound  mind  at 
the  time  the  carriages  were  ordered.  lb. 

Old  law  M  to  Pleading.]— It  was  formerly 

held  that  no  person  could,  in  defending  an  action, 
be  allowed  to  stultify  himself ;  and  therefore  a 
defendant  could  not,  in  action  for  work  and 
labour,  set  up  his  own  insanity  aa  a  defence, 
nnless  he  had  been  imposed  upon  by  the  plaintiff 
in  consequence  (A  his  mental  imbecility.  Brown 
v.  Jodrett,  3  Cor.  ft  P.  80  ;  M.  &  U.  105.  S.  P., 
Levy  T.  Baher,  H.  ft  M.  106,  n. 
See  further^  LnNATlo. 

o.  X^ndulent  AdT&ntM*. 

IMUeal  AdTisar.l— At  the  trial  of  an  aotkm. 
by  the  executors  of  &.  to  recover  the  amount  of  a 
gift  of  money  made  hjQ.ta  her  medical  man,  it 
was  admitted  that,  when  Uie  gift  was  made,  the 
relation  of  patient  and  medical  man  existed 
between  G.  and  the  defendant,  and  that  G.  had 
no  independent  advice  of  any  kind.  In  answer 
to  questions  left  to  them  by  the  judge,  the  jtuy 
found  that  there  had  been  no  undue  Influence  in 
fact,  or  fraud,  on  the  part  of  the  defendant ;  and 
that,  after  the  relation  of  patient  and  medical 
man  had  come  to  an  end  between  G.  and  the  de- 
fendant, and  after  any  effect  produced  by  it  had 
been  removed,  she  intentionally  adhered  to  what 
she  had  done.  The  judge  was  not  asked  to  Wto^ 
and  did  not  leave,  to  the  jury  the  question 
whether  G.,  when  she  made  the  gift,  or  subse- 
quently,  knew  that  it  was  revocable,  and  he 
entered  judgment  for  the  defendant  upon  the 
findings  : — Held,  that  as  the  effect  of  the  findings 
was  that  G.,  after  the  relation  and  influence  had 
ceased,  deliberately  determined  she  would  not 
revoke  the  gift,  whether  or  not  it  was  revocable, 
the  judgment  was  rightly  entered.  l^teheUy. 
Homfray,  50  L.  J.,  Q.  B.  460  ;  8  Q.  B.  D.  687  ; 
45  L.  T.  694  ;  29  W.  E.  568— C.  A. 

A  patient  executed  instruments,  whereby  he 
secured  to  his  surgeon  an  annuity  of  1002.  during 
his  life,  in  consideiation  that  he  would  live  with 
him,  and  give  him  the  benefit  of  his  professional 
assistance  daring  his  life.  Four  days  before  the 
execution  of  these  instruments,  the  surgeon  called 
in  an  eminent  physician  to  visit  the  patient,  who 
stated  to  the  surgeon  his  opinion  that  the  patient 
could  not  recover,  nor  live  long ;  and,  about 
the  same  time,  he  expressed  to  a  witness  in  the 
cause  that  the  patient  could  not  live  more  than 
a  month  or  six  weeks.  These  instruments  could 
not  be  maintained,  even  if  the  patient  was  of 
sound  mind  and  capable  of  business.  Popham  v. 
Brooke,  5  Buss.  8.  8.  P.,  Gibtm  T.  Buttell,  2 
Y.  ft  a  (K.o.)  104. 

An  agreement  obtained  by  a  surgeon  from  a 
deceased  patient  was  set  aside,  upon  the  grotmd 
that  the  court  was  satisfied  that  the  patient  never 
didagreetoor intend todirectwhat, in  thealleged 
agre^ent,  he  was  represented  as  agreeing  to  and 
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directing ;  and  that  his  signature,  if  genuine,  must 
have  been  obtained  by  fraud,  or  under  such  cir- 
cumstances as  rendered  it  the  dnt;  of  a  court  of 
equity  to  protect  the  patient  and  his  estate  from 
being  prejudiced  by  it  This  relief  stands  upon 
a  general  principle,  applying  to  all  the  Tariety  of 
relations  in  which  dominion  maybe  exercised  by 
one  person  over  another.  Dent  t.  Senn^tt  i 
Uyhie  ft  C.  269. 

A  court  of  equity  will  relieve  against  an  agree- 
ment taken  by  a  medical  adviser  from  an  aged 

Eatient,  by  which  the  former,  in  consideration  of 
is  past  and  future  services,  was  to  be  paid 
2o,000i.  after  the  death  of  the  latter.  The  court 
was  also  of  opinion  that  the  agreement  was  void 
at  law,  as  it  was  an  inducement  to  the  medical 
adviser  to  accelerate  his  patient's  death.  Dent 
V.  Bennet,  7  Sim.  539  ;  8  Jar.  99. 

KeligiaQs  Inflames.] — The  grant  of  an  annuity 
fraudulently  obtained  by  a  person  having  a 
spiritual  ascendency  over  a  woman  who  was 
under  a  state  of  religious  delusion,  was  set  aside 
upon  principles  of  pnblic  policy.  Norton  v. 
MtUy,  2  Eden,  286. 

A  voluntary  settlement  by  a  widow  upon  a 
clergyman  and  his  family  was  set  aside,  as  being 
obtained  by  undue  spiritual  influence,  and  abuse 
of  confidence  in  the  situation  of  agent  under- 
taking the  management  of  the  affairs  of  a  person 
of  weak  mind.   Hvgve'm  v.  Saseley,  14  Yes.  273. 

Gift  by  a  person  of  vreak  intellect  o(  her  whole 
fortune  to  a  person  who  liad  acquired  great  in- 
fluence over  her  mind,  by  making  her  and  others 
believe  that  he  sustained  a  supernatural  charac- 
ter, held  invalid.  Nottidge  v.  Prince,  2  Giff, 
246  ;  29  L.  J.,  Ch.  857  ;  6  Jur.  (N.S.)  1066  ;  8 
W.  B.  742. 

No  person  who  stands  in  a  relation  of  special 

confidence  to  another,  so  as  to  acquire  habitual 
influence  over  his  mind,  can  accept  any  gift  or 
benefit  from  the  person  who  is  under  the  do- 
minion of  that  influence,  unless  a  sufficient  pro- 
tection has  been  imposed  against  the  exercise  of 
such  influence.  lb. 

Extent  of  Frinoiplc] — It  is  incumbent  upon 
petBons  who  receive  benefits  from  others  towards 
whom  they  stand  in  a  confidential  relation,  to 
show  that  they  had  competent  and  independent 
advice,  and  this  general  principle  is  not  affected 
by  the  age  or  capacity  ot  the  persons  conferring 
the  benefits,  or  the  nature  of  the  benefits  con- 
ferred. But  this  principle  does  not  extend  to 
interfere  with  mere  trifling  gifts,  without  proof, 
not  only  of  influence  derived  from  the  contiden- 
tial  relation,  but  of  mala  fides,  or  of  undue  or 
unfair  exercise  of  the  influence.  (Commented  on 
in  Mitcliell  v.  Ifonifray,  supra.)  Bhodet  v. 
Bate,  35  L.  J.,  Ch.  267  ;  L.  B.  1  Ch.  252  ;  12 
Jur.  (N.8.)  178  ;  IS  L.  T.  778  ;  14  W.  R.  292. 

A,,  a  widow,  aged  seventy-five,  within  nine 
days  after  first  seeing  B.,  who  claimed  to  be  a 
Htiritual  medium,  was  induced,  from  her  belief 
vaaX  she  was  fulfiUing  the  wishes  of  her  deceased 
husband,  conveyed  to  her  through  the  medium  of 
B.,  to  adopt  him  as  her  son,  and  transfer  24,0002. 
to  him  ;  to  make  her  will  in  his  favour  ;  after- 
wards to  give  him  a  further  sum  of  6,000^. ;  and 
also  to  settle  upon  him,  subject  to  her  life  in- 
terest, the  reversion  of  30,0002,  (these  gifts  being 
made  without  consideration,  and  without  power 
of  revocation)  ; — Held,  that  the  relation  proved 
to  have  existed  between  them  implied  the  exer- 
Qjae  of  dft'w'n^ff"  and  inftocnce  by  B.  over  A.'b . 


mind ;  and  consequently,  that  as  B.  had  failed 
to  prove  that  these  voluntaiy  gifts  were  the 
pure,  voluntary,  well-understood  acts  of  A.'b 
mind,  they  must  be  set  aside.  X/yon  v.  Himie, 
37  L.  J.,  Ch.  674  ;  L.  B.  6  Eq.  666  ;  18  L.  T.451 ; 
16  W.  R.  824. 

Where  an  aged,  illiterate,  and  a  weak-minded 
man,  not  absolutely  incapable  of  managing  lu» 
own  affairs,  but  in  such  a  state  of  mental  in- 
capacity as  to  make  It  necessary  that  he  should 
liave  protection  and  advice,  executed  a  deed  of 
conveyance  of  his  property  for  a  grossly  inade- 
quate consideration,  a  court  cA  equity,  on  a  bill 
by  the  heiress  and  her  husband,  declared  that 
the  deed  must  be  set  aside  as  an  absolute  con- 
veyance, and  stand  as  a  security  only  for  money 
advanced  fa?  the  purchaser,  and  properly  ex- 
pended by  him  on  the  property.  Lungmate  t. 
Ledger,  6  Jur.  (K.8.)  481 ;  2  L.  T.256  ;  8  W. R.  386. 

A  debtor  induced  a  lady,  to  whom  he  was  en- 
gaged, to  become  security  for  a  debt.  After  the 
marriage,  she  insisted  that  she  had  been  imposed 
upon  : — Held,  that  the  only  duty  of  the  creditqr 
(who  was  aware  of  the  reHation  between  tiie  par- 
ties) towards  the  lady  was  to  see  that  she  had 
proper  professional  assistance,  and  that  any 
fraud  or  misrepresentation  of  the  debtor  in  the 
transaction,  of  which  the  creditor  had  no  notice^ 
did  not  affect  his  security.  Oobhelt  v.  B*oek, 
20  Beav.  624. 

i.  Oth«r  Cam. 

Uonki — IToni.] — Qmere,  whether  an  assign- 
ment of  property  by  a  nun,  in  pursuance  of  a  vow 
made  on  entering  the  convent,  is  valid.  Fulham 
V.  MacCkiHhy,  1  H.  L.  Cas.  708  ;  12  Jur.  757. 

A  nun  is  not  civiliter  mortua,  nor  incapable  of 
holding  property.  Metea^e't  Will,  i»  rv,  2  De  G. 
J.  ft  8.  122  ;  33  L.  J.,  Ch.  808 ;  10  Jur.  (NA) 
287  ;  10  L.  T.  78  ;  12  W.  R.  638  ;  3  N.  R.  657. 

Deaf  and  Dumb.] — Deaf  and  dumb  persons 
may  enter  into  the  contract  of  marriage,  and 
the  presumption  is  in  favour  of  the  validity  of 
such  a  marriage,  and  of  the  capacity  of  the 
parties  to  contract,  and  the  onus  of  proof  is  upon 
those  who  would  impeach  the  marriage.  Marrad 
V.  Harrod,  1  Kay  ft  J.  4 ;  18  Jur.  85 ;  2  W.  B. 
612. 

Wh^  an  instrument  of  guarantee  was  signed 
by  a  man  who  was  blind  and  deaf,  but  it  was 
shown  that  the  contents  were  fully  submitted  to 
his  consideration  by  persons  around  him  who 
could  communicate  with  him  by  means  of  his 
fingers  :  it  appearing,  also,  that  an  alteration 
was  made  in  ^e  instrument  in  consequence  of  a 
rational  and  prc^ierly  expressed  wish  of  bis,  and 
the  allegation  ttutt  the  signature  had  been  ob- 
tained by  fraud  and  misrepresentation  baviot^ 
totally  failed,  the  guarantee  was  upheld  against 
his  estate.  Vicher*  Belt,  9  L.  T.  600.  S.  C\  10 
Jur.  (H.8.)  376  ;  8  N.  B.  624 ;  10  L.  T.  77 :  12 
W.  B.  589— L  J  J. 

See  also  HarfaU,  In  re,  6  Man.  ft  G.  732. 

bfiULOy.j— iSw  INPAKT. 

2.  Pebsonal  Contbacts. 

Wliat  are.l — PlaintifTs  intestate  bouglit  a 
coach  of  the  defendant,  and  gave  him  l^Us  for 
the  price,  and  agreed  that  he  (the  defendant> 
"  do  nave  and  hold  a.olaim  upon  the  coach  until 
the  debt  be  paid  "  >-^Held,  that  thia  agreement 
operated  only  as  a  personal  licence  from  the  in- 
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testate  to  the  defendant  to  take  the  conch  if  the 
bills  were  not  paid,  bat  was  not  a  bar  to  an 
action  of  trover  by  the  adnuQistrator.  Howes  v. 
Sail,  7  B.  &  C.  481 ;  1  M.  &  K.  288  ;  6  L.  J. 
(OA)  K.  B.  106  ;  31  H.  R.  256. 

A.,  a  coachmaker,  entered  into  an  agreement 
to  furnish  B.  with  a  carriage,  for  the  term  of  five 
years,  at  tu-enty-Sve  guineas  a  year  from  the 
time  (rf  the  contract.  C.  was  a  partner  with  A., 
hot  this  was  unknown  to  B.,  the  business  being 
carried  on  in  the  name  of  A.  only.  Before  the 
expiration  of  the  first  three  yeara,  the  partner- 
ship between  A.  and  C.  was  dissolved,  A.  baving 
•adgned  ^  his  interest  in  the  bosineflB,  and  In 
the  contract  in  question  to  C. ;  and  the  business 
was  afterwards  carriei  on  by  C,  alone.  B.  was 
informed  by  C.  that  the  pcurtnership  was  dis- 
■oived,  and  that  C.  had  become  the  purchaser  of 
the  carriage  then  in  B.'8  serrice.  The  latter 
answered  that  he  would  not  continae  the  con- 
tract with  C,  and  that  he  would  return  the  car- 
ri^e  to  him  at  the  end  of  the  then  current  year, 
and  he  did  so  return  it.  An  action  having  been 
l»oBgiit  by  A.  and  C.  against  B.  for  the  two  pay- 
ments, which,  according  to  the  term  of  the  con- 
tract, would  become  due  during  the  last  two 
years  of  its  continuance  : — Held,  that  the  action 
was  not  maintainable,  the  contract  being  per* 
•ooal,  and  A.  having  transferred  his  interest  to 
C,  and  having  become  incapable  of  performing 
his  part  of  the  agreement.  Rohtm  v.  Drum- 
mtond,  2  B.  &  Ad.  303  ;  9  L.  J.  (0^.)  K,  B.  187. 

SpMifle  Ferfbrmanea  of.]— Specific  peiform- 
uioe  will  not  be  enforced  of  an  agreement  for 
personal  servicea.  WkUe  r.  Baby,  87  L.  T.  652 ; 
26  W.  a.  133— C.  A. 

W.  agreed  with  L.  to  sing  at  his  theatre  daring 
a  certain  period  of  time,  and  not  to  sing  else- 
where without  his  written  authority  : — Held,  on 
a  bill  filed  to  restrain  her  from  siogiog  for  a 
third  party,  and  to  grant  an  injunction  for  that 
purpose,  that  the  positive  and  negative  stfpula- 
tious  of  the  agreement  formed  but  one  contract, 
and  that  the  court  wouldMCinterf  ere  to  prevent 
the  violation  of  the  n%ative  stipulation.  lAimley 
y.  Wagxer,  1  De  G.  M.  ft  Q.  filM ;  31  L.  J.,  Ch. 
898;  16Jur.871. 

An  opera  eii^r,  \sj  an  agreement  dated  only 
as  to  the  year  1870,  agreed  to  sing  at  a  theatre 
for  the  whole  London  season  and  nowhere  else 
in  the  kingdom  of  Great  Britain  pendant  Tannic 
1871,  without  the  written  consent  of  the  em- 
ployer. The  salary  did  not  extend  beyond  the 
8ea«on  which  ended  on  the  5th  August.  On 
motion  for  an  injunction  to  restrain  b:m  from 
singing  elsewhere  after  the  season  was  over  but 
daring  1871  :— Held,  that  the  court  would  not 
under  the  circumstances  grant  an  injunction  on 
an  interlocntorv  application.  Mapletmt  v.  Sent- 
Aam,  20  W.  R.  176. 

An  actor  who  enters  into  a  con  tract  to  perform 
for  a  certain  |>enod  at  a  particular  theatre  may 
tie  teatiaiDed  by  injunction  from  performing  at 
any  other  theatre  during  the  pendency  of  the 
engagement,  notwithstanding  that  the  contract 
contains  no  negative  clause  restricting  the  actor 
from  performing  elsewhere.  Momtogue  v.  Flock- 
tet,42L.J.,  Cb.  677;  L.  B.  16  Eq.  18i> ;  ii 
L.  T.  dSO ;  31  W.  B.  668.  See  also  BeUini  v. 
Gye,  and  Poutaard  v.  Spitn,  infra,  col.  117. 

A  patentee  entered  into  an  agreement  with  A. 
to  purchase  ezclosiTely  from  him  all  such  quan- 
tities oC  a  particulai  article  as  should  be  used 
■ftffoHh'g  to  the  patent  procewes  in  the  manu- 


— Parties  to,  86 

facture  of  a  certain  product,  which  product  the 
patentee  agreed  to  sell  to  A.  exclusively.  A.,  on 
the  other  band,  agreed  to  supply  the  patentee 
with  all  such  quantities  of  the  flrat-mentioned 
article  as  should  be  required,  and  to  purchase 
from  him  all  the  particular  pKxluct.  On  a  bill 
tty  A.  tor  specific  performance  : — Held,  that  the 
court  had  no  jorfsaiction  to  compel  periformance 
by  A.  of  the  positive  part  of  the  agreement,  sjod 
that  it  would  not  therefore  interfere  by  injunc- 
tion to  restrain  the  patentee  from  buying  from 
or  selling  to  other  parties  than  A.  BiOt  v.  (hvU, 
14  L.  J.,  Ch.  iU. 

Sflbot  Of  Death  vpon.]— The  retainer  of  an 
attorney  is  determined  hy  the  death  of  his  client. 
White/iaad  t.  lord,  7  Ex.  691 ;  21  L.  J.,  Ex. 

289. 

Where  a  contract  is  for  personal  services,  the 
death  of  the  person  who  is  to  render  those  services 
determines  we  contract  for  the  future,  but  it 
does  not  rescind  it  ab  initio,  or  take  away  any 
right  of  actionalreadyvestedoracGnud.  SMot 
V.  Holytoell  Ry.,  36  L.  J.,  Ex.  166 ;  L.  B.  2  Ex. 
311  ;  16W.  R.869. 

In  contracts  for  personal  services,  it  is  an 
implied  condition  that  the  death  of  either  party 
shall  dissolve  the  contract.  Farrow  v.  If  iliort, 
38  L.  J,  C.  P.  326  ;  L.  B.  4  C.  P.  744  ;  30  L.  T. 
810  ;  18  W.  B.  43. 

A.  was  hired  by  P.  to  serve  as  farm  bailiff,  at 
weekly  wages,  with  other  advantages,  and  a 
residence  in  a  farmhouse;  the  service  to  be 
determinable  by  a  six  months'  wages.  P.  died  : — 
Held,  that  P.'a  personal  reiwesentativc  was  not 
bound  to  continue  A.  in  her  service,  or  pay  him 
six  months'  w^es.  lb. 

A.  agreed  with  B.  that  he  would  endeavour  to- 
sell  a  picture  belonging  to  B.,  and  that  if  he  80C- 
ceeded  in  selling  it,  B.  should  pay  him  100/,  B. 
died  before  the  picture  was  sold.  In  an  action 
against  his  administratrix,  upon  this  agreement, 
the  count  allied  that  in  pursuance  of  the  agree- 
ment, A.  did,  before  and  after  the  death  of  B., 
endeavour  to  sell,  and  after  his  death  he  did,  in 
consequence  of  such  endeavours,  succeed  in 
selling  the  picture,  which  sale  was  confirmed  by 
the  administratrix,  and  that  she  refused  to  [lay 
the  money : — Held,  that  the  count  disdoseil  no 
cause  of  action  ;  inasmuch  as  the  authority  from 
B.  to  A.  to  sell  the  picture  was  revoked  by  his 
death,  and  his  administratrix's  confirmation  of 
the  sale,  in  the  absence  of  an  allpgation  that  she 
was  aware  of  the  existence  of  the  contract 
between  A.  and  B.,  was  no  adoption  of  the  con- 
tract by  her  so  as  to  make  her  liable  to  pay  the 
money.  Cavipanari  t.  Wwdhurn,  15  0.  S.  400 ; 
3  C.  L.  B.  14  ;  24  L.  J.,  C.  P.  13  ;  1  Jnr.  (K.B.> 
17  ;  3  W.  B.  69. 

Ir.Tity — Shareholder  and  Promoter,]— A  count 
that  the  defendant  and  others  had  formed  a 
mining  company  u|Km  a  principle  known  as  a 
Boci^t^  anonymc,  in  8pain,  the  capital  of  which 
was  dividetl  into  y6,0ou  shares  of  1/.  each,  out  of 
which  12,000  were  to  be  appropriated  to  the 
public  at  \2».  Gd.  per  share,  fi-ee  from  all  furth^' 
calk  ;  that  the  defendant,  being  one  of  the 
origiiial  promoters  and  a  managing  director  of 
the  company,  in  offering  the  12,000  simres  to  the 
public,  nad  guarante^  and  promised  to  the 
bearers  of  the  12,000  shares,  at  12t.  6d.  per 
share,  a  minimtmi  annual  dividend  of  S'Sl.  per 
cent,  payable  half-yearly,  on  each  of  such  shares, 
and  that  the  guarantee  and  pi^niiae  BhouIfL, 
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remain  in  force  until  the  12*.  6d.  per  share 
Bhoold  be  repaid  to  bearers  ot  the  12,0(K>  shares ; 
and  that  pwntifl  afterwaitU  became  and  was 
the  poichaaer  and  bearer  ot  3,600  of  the  12,000 
shares  at  12«.  Gd.  each,  and  took  the  same  on  the 
feith  of  the  guarantee  and  promise.  Breach 
that  the  defendant  had  not  paid  to  the  plaintiff 
the  half-yearly  dividends,  nor  had  repaid  to  the 
plaintiff  I2t.  6d.  on  each  of  the  said  shares — is  a 
bad  oonnt,  as  it  shows  no  promise  hy  the  defen- 
dant to  the  plaintiff,  nor  any  consideration  for 
the  promise.  Gerh/ird  t.  Sate$,  2  El.  it  BL  476  ; 
1  C.  L.  R.  868 ;  22  L.  J.,  Q.  B.  364  ;  17  Jar. 
1097  i  1  W.  R.  883.  See  also  Bnpreu  Sngineer- 
MW  Co.,  In  re,  16  Ch.  D.  125  ;  43  L.  T.  742  ;  29 
W.  K.  342  — C.  A.  jRotherhain  AUun  and 
€heti^eal  Oo^In  re,  Peaee,  Sb  parte,  26  Ch.  D. 
105  ;  82  W.  R.  131— C.  A.  JJoyff*  t.  Harper, 
«0L.  J.»Ch.  140;  16  Ch.D.290  ;  48  L.  I.  «SI ; 
an  W.  B.  463— C.  A. 

Aathority  to  bind  Third  Party.]]— A.  agreed 
■with  B.  and  C.  to  pave  the  streets  m  the  parish 
•c^  D. ;  B.  and  C,  on  behalf  of  themselves  and 
the  rest  of  the  parish,  agreed  to  pay  A. :  the 
.agreement  was  lodged  in  the  hands  of  B.  A. 
shall  have  his  remedy  against  B.  and  C,  and 
■th^mnst  resort  to  the  rest  of  the  parish.  Meriel 
T.  Wpmmdiold,  Hardr.  205. 

 Entire  w  Divistblfl  Oontraot.]— A  prin- 

•cipal  authorised  a  broker  at  Liverpool  to  under- 
write marine  policies  for  him  "not  exceeding 
loot,  by  any  one  vesseL"  The  broker  underwrote 
.a  policy  for  1601.  At  Liverpool  it  was  notorioos 
that  there  was  generally  a  limit  fixed  between 
the  principal  and  the  broker,  thoush  this  limit 
■ma  not  duolosed  to  the  public : — Held,  that  the 
*gent  had  no  aathority  to  underwrite  for  ISOI^ 
and  that  the  contract  being  indivisible,  the 
iissnred  could  recover  nothing  from  the  principal 
in  respect  of  the  policy.  BaiMt  v.  Swing,  4  H. 
.&C.511  ;  85  L.J.,Ex.l94;  L.  B.  1  EX.83U-, 
14  L.  T.  733  ;  14  W.  B.  782. 

— -  BatiflMtion  by  f  rln«ipal  of  AsU  ot 

J^t.]— Ate  Fbiscipaii  and  aobnt. 

8.  Absiqnbes. 

EfliMt  of  an  Agroemsnt  to  Aliign.]  —  An 

Agreement  to  assign  a  contract  only  places  the 
assignee  in  the  position  of  the  assignor,  subject 
to,  not  freed  from,  his  obligations  ander  the 
-contract.  Sltaw  v.  Foster,  42  L.  J.,  Ch.  49 ; 
L.  B.  6  H.  L.  S21 ;  27  L.  T.  281 ;  20  W.  B. 
907. 

Psrfomuuiee  bj  AtsigiLee  inffleie&t.]— The 

plaintiffii,  a  waggon  company,  by  agreement  in 
writing  let  the  defendants  a  number  of  railway 
waggons  for  a  term  of  years  at  an  annual  rent, 
the  agreement  providing  that  the  plaintiffs,  their 
■executors  or  administrators,  should  during  the 
'term  keep  the  waggons  in  repair.  Fending  the 
lagreement  an  order  was  made  for  the  winding-up 
of  the  plaintiff  company  under  the  supervision 
•of  the  court,  in  pursuance  of  a  resolution  pre- 
viously passed  by  the  company,  and  liquidators 
-were  appointed,  nho  joined  the  company  in  as- 
-signing  the  benefit  of  the  contract  to  another 
■company,  opoa  the  terms  that  such  company 
duuud  perform  the  stipulations  by  the  assignorB 
contained  in  the  (niginal  contract.  The  assignees 
took  over  the  repairing  stations  of  the  plaintiffs 


and  the  staff  of  workmen  employed  them, 
and  were  alw^  ready  and  willing  to  execute 
all  necessary  repairs  to  the  waggons :— Held, 
tliat  the  dtfendants  had  no  defence  to  an  action 
for  rent,  upon  the  ground  that  the  plaintiffs  had 
incapacitated  themselves  from  performing  their 
contract ;  for,  first,  the  voluntary  liquidation  of 
the  company  was  immaterial,  the  liquidators 
having  power  under  the  Companies  Act,  1862, 
88.  95,  131,  to  continue  the  letting  of  the 
waggons ;  and,  secondly,  the  repair  f  tbe 
waggons  by  the  company  to  whom  the  contract 
was  assigned  was  a  sufficient  performance  by  tbe 
plaintiffs  of  their  agreement  to  repair.  Br'ttUk 
Waggon  Co.  v.  Lea,  49  L.  J.,  Q.  B.  321  ;  5 
Q.  B.  D.  149 ;  42  L.  T.  437  ;  28  W.  B.  349  ;  44 
J.  P.  440. 

Whereaoontract  to  supply  work  and  materials 

has  been  transferred,  and  the  party  entitled  to 
the  benefit  of  the  contract  has  acquiesced  in  the 
transfer,  and  suffered  the  work  to  be  completed 
by  the  transferee,  such  party  cannot  refuse  pay- 
ment on  the  ground  of  the  informality  or  in- 
sufficiency of  the  act  of  transfer.  t.  Le 
Sueur,  12  Moore,  P.  C.  601  ;  7  W.  R.  707. 

Snbstitnted  Perfonnanoe.  ]  — A.  contracted  with' 
appellant  for  the  performance  of  certain  work  at 
a  price  agreed  upon,  and  W,  became  surety  to 
appellant  for  performance  of  the  contract  by  A. 
Ine  contract  contained  s  provteion  that,  if  tbe 
contractor  should  become  bankrupt,  tlie  employer 
might  require  the  surety  to  proceed  with  the 
work.  A.  became  bankrupt  before  completion  of 
the  work,  and  the  appellant  gave  notice  to  W.  to 
proceed  with  the  work,  which  W.  completed ; — 
He^  that  the  official  assignee  under  tbe  bank- 
ruptcy of  A.  ma  entiUed  to  sue  for  the  price  of 
the  work  so  completed  1^  W.,  ft  being  a  substi* 
tuted  performance  of  the  orinnal  contract  1^ 
A.    CMtn  T.  Sandemm,  40  L.  T.  370— P.  C 

ContxMt  numlng  witb  Froperty— Privity.] — 
A  patentee  assigned  letters  patent  to  A.  and  B., 
who  covenanted  with  him  that  they,  thcar 
executors,  administrators,  and  assigns,  woidd 
use  their  best  endeavours  to  introduce  the  in- 
vention by  granting  licences,  or  working  the 
patent,  or  seUing  it,  and  that  the  patentee 
should  be  entitled  to  receive  51.  per  cent,  of  all 
net  profits,  whether  arising  from  royalties,  sale, 
or  otherwise,  which  shotud  be  received  hy  A. 
and  B.,  or  the  survivor  of  them,  or  the  eiecutore, 
administrators  of  the  survivor,  their  or  hia  as- 
signs, and  that  an  account  of  profits  should  be 
rendered  yearly  to  tbe  patentee,  and  his  share 
of  the  profits  paid  to  him  by  A.  and  B.,  or  the 
survivorot  them,  and  tbe  executors  or  adminis- 
trators of  Bocb  survivor,  their  or  his  assigns,  with 
a  proviso  that  after  a  sale  bad  been  made  of  the 
patent  the  interest  of  the  patentee  in  the  profits 
should  cease,  and  a  final  account  be  taken.  A. 
and  B.  had  taken  tbe  assignment  with  a  view  of 
forming  a  company  to  work  the  patent.  Tbe 
company  was  formed  and  tbe  patent  made  over 
to  vxm.  The  patentee  soed  the  company  fot 
an  account  of  profits.  The  company  demurred 
on  tbe  ground  that  thero  was  no  privity  between 
them  and  the  plaintiff,  and  that  the  plaintiff's 
right,  if  any,  was  agsinst  A.  and  B. : — Held, 
tbat  the  plaintiff  could  sue  the  company  for 
an  account  of  profits,  for  that  the  stipulations 
of  t^e  assignment  to  A.  and  B.  amounted 
to  a  contract  that  tiie  owners  for  the  time  being 
of  the  patent  should  acconntfor  and  Day  to  the 
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pUintifi  a  share  of  profits,  unless  a  sale  within 
Tbe  meaning  of  the  deed  was  effected,  and  that 
no  persoD  taking  the  patent  with  notice  of  this 
contract  could  refuse  to  give  effect  to  it.  Wer- 
dirmoM  T.  SaeMi  Ginirale  fEUetneiti,  19 
Ch.  a  2<6— C.  A. 

4.  Bight  ot  Thibd  Fabtt  to  Sub. 

No  stranger  to  the  consideration  can  Boe,  per 
Parke,  B.,  in  Jomb  t.  XoHntom,  1  Bz.  454,  at  p. 
456.  See  also  per  Wightman,  J.,  in  l^dle  v. 
Atkintou,  1  B.  ft  S.  893.  at  p.  398. 

A  stranger  to  the  consideration  can  maintain 
no  action.    Crow  t.  Rogert,  Strange,  S92. 

One  who  is  no  party  to  a  contract  cannot  sae 
in  respect  of  the  breach  of  duty  arising  oat  of 
the  contract.  AUon  v.  Midland  Ry.,  19  C.B. 

213  ;  S4  L.  J.,  C.  P.  292  ;  H  Jnr.  (K.B.) 
672 ;  12  L.  T.  703  ;  13  W.  B.  918. 

To  enable  one  who  is  not  a  partr  to  a  contract 
to  claim  to  eof  orce  it,  he  mast  eiUier  be  named 
in  it,  or  clearly  designated  as  the  person  for 
irtiose  benefit  it  ia  nuide.  Peddie  t,  Broum,  3 
Uacq.  H.  L.  65 ;  8  Jnr.  (JS3,^  896 ;  5  W.  B. 
871. 

To  entitle  a  third  pereon  not  named  as  party 
to  a  contract  to  sue  either  of  the  contracting 

Kdes,  that  third  person  most  possess  an  actnal 
eScial  right  wlUch  places  him  in  the  position 
U  cestui  qne  trust  unaer  the  contract.  Saudi/ 
T.  Gandf,  64  L.  J..  Ch.  1164  ;  80  Ch.  D.  67 ;  63 
L.  T.  306  ;  33  W.  B.  803— C.  A. 

A  debtor  of  phuntifl  transmitted  a  sum  to 
defendant,  who  oeing  afterwards  informed  that 
it  was  to  be  paid  to  [daintiff,  said  that  he  would 
so  pay  it.  These  statements  were  communicated 
to  pUntiS  defendant's  aathoritj  : — Held, 
tha^  on  his  fiming  to  pay,  plaintiff  m^t  sue 
him  for  mongr  had  and  leceired.  lAUy  t. 
Sayt,  5  A.  &  B.  648. 

By  Statote.] — ^A  proviaitni  In  an  act  of  parlia- 
ment may  enable  an  outsider  to  sue.  There  is  in 
■Dch  cases  a  statutory  obligation,  of  which  the 
perBon  nwned  can  take  the  benefit — an  action  for 
debt  an  a  statute  being  a  well-known  old  form 
of  acti(»i  at  common  law  ;  bat  an  agreement 
between  A.  and  B.  that  B.  shall  pay  C.  gives  C. 
no  right  ol  action  against  B.  I  cannot  see  that 
there  is  in  such  a  case  any  difference  between 
oity  and  common  law  ;  it  i3  a  mere  question 
contract  —  per  Lindley,  Rotherham 
Alwm  and  Chemical  Co.,  J»  rc.  63  L.  J.,  Ch.  290  ; 
25  Ch.  D.  Ill ;  60  L.  T.  219 :  32  W.  B.  131. 

Astton  by  Xemlwrt  of  OoamittM  of  Glranli 
V«nd  ftg&iut  othen.]'-An  action  was  bronght 
by  fire  of  the  members  of  a  church  building 
committee  on  behalf  iA  themselves  and  the  other 
members  of  the  committee,  against  a  former 
member,  claiming  an  account  of  all  moneys 
received  and  paid  by  him  in  respect  of  the  church 
building  fond  doriog  the  period  of  his  member- 
ship. The  fond  was  raised  by  Tolnntaty  contri- 
bationfl;  seventeen  persons  having  constituted 
themselves  into  a  committee  to  receive  anbscrip- 
ttons  for  the  purpose  of  improving  the  parish 
church  and  to  apply  the  moneys  thus  collected : 
— Held,  that  the  members  of  the  committee 
being  mere  agents  of  the  subscribers,  the  action 
could  not  be  maintained  bv  some  of  the  agents 
against  the  others.  Striekland  t.  Weldon,  64 
U  J.,  CK  4S2  ;  28  Ch.  D.  42S  ;  62  L.  T.  247  ;  33 
W.  R.  645. 


0.  THE  MATTEB  Of  COimLACTS. 
1.  CONBIDBUTIOV. 

a.  Soffloioney. 

1  Generally, 

Detriment  or  BensfltJ^— Any  act  which  is  & 
detriment  to  the  plaintiffis  a  sufficient  considera- 
tion for  a  promise  to  pay  monqr.  WiUiaimiM  t. 
CUmenity  I  Taunt  623. 

The  following  agreement  shows  a  sufficient 
consideration  moving  from  the  plaintiff  by  way 
of  detriment  to  him,  in  giving  up  the  security  of 
the  debtor,  C,  for  1501.,  at  the  defendaiit's 
request : — "  I  ondertake,  on  behalf  of  Mr.  P.  (the 
plaintiff),  In  consideration  of  Mr.  D.  (the  de- 
fendant) having  this  day  givm  me  an  under- 
taking to  procure  Mr.  W.'s  cheque  or  note  In 
bvoor  of  Mr.  P.  for  1501.  on  account  of  a  debt 
due  from  Mr.  C.  to  Mr.  P.,  that  Mr.  C.  shall  have^ 
credit  for  that  sum  in  his  accounts  ^vith  Mr.  P., 
and  that  Mr.  W.  shall  stand  in  the  place  of  Mr. 
P.  to  that  amount ;  and  1  undertake  tlutt  Mr.  P. 
shall  not  personally  dispute  Mr.  W.'s  tight  to- 
deduct  that  sum  from  the  accounts  owittg%  the 
colliers  of  the  B.  C.  colliery  to  Mr.  C."  PeiOe  v. 
Dieien^l  0.  M.  &  R.  422  ;  6  Tyr.  116. 

A  declaration  stated  that  the  sheriff  had  taken 
the  plaintiffs  goods  in  execution,  under  a  vrrit 
issued  on  a  judgment  entered  up  <»i  a  warrant 
of  attorney,  and  thereapon,  in  consideration  tlut 
the  plaintiff  would  give  to  the  defend^t  two- 
warrants  of  attorney,  the  defendant  promised  to 
cause  the  goods  to  be  re-delivered  : — Held,  that  a 
sufficient  consideration  appeared  to  support  the 
promise.  Radford  v.  SmWi,  6  B.  P.  C.  381  ;  8 
M.&W.254;lH.ftH.44. 

A  declaration  stated  that  the  defendant,  being 
in  possession  of  some  mortgage  deeds,  of  wbi(£ 
B.  was  desirous  to  obtain  an  assignment  by  the 
payment  of  6002.,  the  plaintiff  consented,  at  B.'s 
request,  to  accept  bills  to  that  amount  drawn  by 
B.,  upon  his  procuring  the  defendant  to  deliver 
the  mortgage  deeds  to  the  plaintiff  as  a  security ; 
that  the  ddsndant,  in  consideration  of  the  plain- 
tiff's accepting  the  bills, undertook  to  deliver  the- 
deeds  to  him,  upon  his  paying  him  theamonnt  of 
the  bills  : — Held,  a  sufficient  consideration  for  the 
promise.  T^^er  v.  Biehnell,  3  Bing.  (N.a)  710  \ 
4  Soott,  462  :  3  Hodges,  98  ;  6  L.  J.,  C.  P.  194. 

A  declaration,  that,  in  consideration  that  the- 
plaintiff,  at  the  request  of  the  defendant,  had  con- 
sented to  allow  the  defendent  to  weigh  divers 
boilers  of  the  plaintiff,  the  defendant  promised 
to  give  them  up  to  the  plaintiff  in  the  same  con- 
dition as  at  the  time  of  such  consent ;  and  that  by 
such  consent  the  d^endant  weighed  them,  and 
breach,  contains  a  good  consideration  for  the  pro- 
mise. Bainhridge  v.  Firmsttnu,  1  F.  ft  D.  S ; 
8  A.  i  E.  743  ;  1  W.  W.  &  H.  600. 

Semble,  that  a  declaration,  stating  that  the 
plaintiff,  being  about  to  proceed  to  N.,  paid  money 
to  the  defendants  In  Ixmdon,  that  they  might 
cause  It  to  be  paid  to  him  at  N.  on  a  certain  day ; 
that  the  defendants  received  ttie  money  for  that 
purpose  from  the  pUintiff,  and  that  thereupon 
afterwards,  in  consideration  of  the  premises,  the 
defendants  promised  to  cause  the  money  to  be 
paid  to  the  plaintiff  at  N.,  discloses  a  sufficient 
consideration  for  the  promise.  Sb  illibeer  v.  Gly», 
2  M.  &  W.  143  ;  2  Gale,  212  ;  6  L.  J.,  Ex.  21. 

Any  benefit  to  the  assignee  of  a  contract  or 
any  loss  to  the  assignor  is  a  valuable  considera- 
tion, and  therefore  the  sale  of  an  allwed  claim 
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agaiDBt  a  railway  company  for  services  rendered, 
which,  thon^  not  admitted,  was  not  rejected  by 
them,  is  a  sufficient  consideration  to  sopport  an 
action  for  the  purchase  monCT.  MeGreety  v, 
Bwell,  56  L.  T.  601— P.  C. 

froenriBtr  Administration.  ]— The  statement  of 
a  consideration  that  A.,  at  his  own  expense,  would 
proctire  an  administration,  and  fomiBh  evidence 
to  enable  R.  to  receive  certain  dividends,  will  not 
support  &  promise  to  pay  over  the  dividends 
when  received.  Parker  v,  Baylit,  3  Bos.  P.  73. 
See  GoTtuch  v.  Cree,  8  C.  B.  (KA)  674 ;  S  Zi.  T. 
C67  ;  8  W.  R.  543. 

Aoeestion  of  TMrd  Party.] — In  order  to  facili- 
tate the  making  of  an  agreement,  for  wliich  there 
was  sufficient  consideration  between  the  plaintiff 
and  athird  person,  the  defendant,  who  received 
no  benefit  to  himself  1^  the  agreement,  became 
a  party  thereto  : — Held,  that  as  the  agreement 
was  such  as  the  plaintiff  would  not  have  made 
unless  the  defenaant  had  acceded,  there  was  a 
sufficient  consideration  for  the  defendant's  pro- 
mise.  Bailey  v.  Cro/t,  4  Taunt.  611. 

So,  the  defendants  having  received  a  benefit  by 
the  permission  of  the  plaintiffs,  is  a  good  consi- 
deration. Davit  T.  Morgan,  6  D.  ft  B.  42  ;  4  B. 
ft  C.  8  ;  28  R.  R.  193. 

Aplaint  allied  that  by  an  agreement  between 

G.  of  the  one  part,  and  U.  and  T.  of  the  other 
part,  reciting  that  G.  was  possessed  of  a  farm  of 
the  value  .1962.,  which  he  wished  to  divide 
between  M.  and  T.,  it  was  agreed  brtweem  the 
parties  that,  in  consideration  <u  G.  handing  over 
to  T.  the  faiin,  T.  undertook  and  promised  to  pay 

H.  981. : — Held  bad,  as  it  did  not  appear  that 
any  consideration  moved  from  M,  His  interven- 
tion in  the  agreement  was  held  not  snfflcient  to 
enable  him  to  maintain  an  action  upon  it. 
M'Qmhraw  t.  l%omwm,  Ir.  B.  8  C.  L.  226 ;  16 
W.R  867; 

A  declaration  stated  that  P.  owed  the  plaintiff 
13!.,  and  that  in  consideration  thereof,  and  that 
P.,  at  the  plaintiff's  request,  bad  promised  to 
work  for  him  at  certain  wages,  and  also,  in  con- 
sideration  of  P.  leaving  the  amount  which  might 
be  earned  hy  him  in  the  defendant's  hands,  he,  the 
defendant,  ondalook  and  promised  to  pay  the 
plaintiff  the  131.,  and  that  P.  had  petfbrmed  his 
part  of  the  agrmnent.  Judgment  was  arrested, 
because  the  plaintiff  was  a  stranger  to  the  con- 
sideration. JPrice  v.  Saiton,  4  B.  ft  Ad.  433  ;  I 
IT.  ft  M.  803  ;  2  L.  J.,  K.  B.  61. 

It  two  parties  for  valnaUe  considmtion  enter 
into  a  contract,  <rf  which  one  of  the  stipnlations 
is  solely  for  the  benefit  of  a  third  person,  who  is 
a  stranger  to  the  contract,  and  from  whom  no 
consideration  moves,  it  is  not  competent  to  either 
of  the  contracting  parties  afterwards  to  object  to 
that  stipulation.  Davenport  v.  BUKopp,  2  T.  ft 
ColL  C  G.  461 ;  18  L.  J.,m  493;  7  Jnr.  1077. 

Transfer  «f  Bargain,]— The  plaintiff  agreed 
with  C.  for  the  purcliase  of  certain  houses  ;  the 
defendant  agreed  to  give  the  plaintiff  40/.  for  his 
b&i^ain ;  the  houses  were  afterwards,  at  the 
plaintiff's  reqneat,  conveyed  to  a  nominee  of  the 
defendant: — Hdd,  that  the  transfer  of  the  bar- 
gain was  ft  soffident  oonsideration  for  the  pro- 
mise 6t  the  defendant  Price  t.  Jeaiman,  7  D.  ft 
B.  14  ;  4  B.  ft  C.  685  ;  B.  ft  H.  106. 

Indemnity — Time.] — A.  having  paid  to  B.  the 
whole  of  a  demand  claimed  by      but  part  of 
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whidi  was  due  to  C,  B.  afterwards  engaged  to 
indemnify  A.  against  any  claim  by  C,  this  pro- 
mise is  supported  by  a  sufficient  consideration, 
although  it  was  made  after  the  payment  of  the 
money.  S^ffield  (lord)  t.  Bruce,  2  Stark.  176  : 
19  B.  a  697. 

AdTertbement.] — A  company  advertised  for 
tenders  for  the  supply  of  stores  for  a  period  of 
twelve  months.  The  defendant  sent  in  a  tender 
to  supply  the  stores  required  for  the  period 
named,  at  certain  fixed  prices,  "  in  such  quanti- 
ties as  the  company's  storekeeper  might  order 
from  time  to  time  ; '  and  the  company  accepted 
his  tender  :i— Hdd,  that  there  was  a  sufficient 
consideration  for  the  defendant's  promise  to  sup* 
ply  the  goods,  although  there  was  no  binding 
contract  on  the  part  of  the  company  to  order 
any.  O.  N.  Ry.  v.  Witham,  43  L.  J.,  C.  P.  1 ; 
L.  R.  9  C.  P.  16  ;  29  L.  T.  471  ;  22  W.  E.  48. 

A.  offered  a  reward  to  whoever  could  give  such 
information  as  would  lead  to  the  conviction  of  a 
felon.  A  constable  and  poUce-offlcer  of  the  dis- 
trict where  the  felony  was  committed  gave  snch 
information  : — Held,  that  his  having  given  the 
information  was  a  good  consideration  for  a  pro- 
mise by  A,  to  pay  the  reward,  England  v. 
DatieUon,  11  A.  ft  K.  856  ;  3  P.ft  D.  594  :  4  Jnr. 
1032. 

Affreemnit  to  enter  into  an  Agreement  with 

Third  Party.]— A.  contracts  with  B.  that  he 
will  enter  into  a  binding  agreement  with  C, 
B.*B  landlord,  for  a  lease  at  a  given  rsnt  tax 
snch  a  term  and  upon  such  conditions  as  the 
landlord  shall  approve  ;  and  B.  agrees,  upon 
such  lease  being  granted,  to  surrender  his  exist- 
ing lease.  Upon  A.'b  refusal  to  perform  his 
agreement,  B.  is  entitled  to  recover  damages 
against  A.  for  breach  of  contract.  Fatter  t. 
WheeUr^  67  L  J.,  Ch.  871.;  88  Ch.  D.  180 ;  69 
L.  T.  16 ;  87  W.  B.  40— C.  A. 

Performanoe  of  Agraemant  with  Third  Far^.] 

— The  performance  of  an  act  which  a  person  has 
agreed  with  another  to  perferm,  is  a  good  con- 
sideration to  support  a  contract  with  a  third 
person,  if  the  latter  derives  a  benefit  from  the 
performance.  Scotton  v.  P^g,  6  H.  ft  N.  895  ; 
30  L.  J.,  Ex.  226  ;  3  L.  T.  753  ;  9  W.  B.  280. 

BelationiMp.]— Mere  blood  relationship  is  not 
a  sufficient  consideration  in  law  to  su[^rt  an 
aaenmpBit.  A  stranger  to  the  connderation  can- 
not sue  on  a  contract,  altlioagb  there  is  privily 
hy  blood  between  him  and  the  contracting 
larties,  and  the  contract  was  made  for  his 
benefit,  lloeddle  v.  Athinton,  1  B.  ft  S.  393  ;  30 
L.  J.,  Q.  B.  265  ;  8  Jnr.  CK.B.)  332  :  4  L.  T.  468 ; 
9  W.  E.  781. 

■enlOUigattta.]— A  monl  obUgstkm  to  paj 
is  snfflcient  consideration  to  sustain  a  pRxd.  De 
Orouehey,  Bu  parte,  Btttia;  i»  r«,  8  Ibmt.  ft 
Ayr.  37  ;  3  Deao.  79  ;  6  L.  J.,  Bk.  8. 

Deed— flnbstitnted  Contraot.]— An  agreement 
not  to  call  for  the  performance  of  a  deed,  and  to 
snbstitnte  other  terms  for  some  of  tiie  matters 
provided  for  by  the  deed,  is  a  good  c(niBidei»Uoin 
for  a  promise  to  perform  snch  substituted  con- 
tract, even  altb(»igh  the  deed  is  not  therel^ 
released.  A^ath  t.  Armttreng,  10  0.  B.  CmjbS 
259;  SOL.  J.,  C.  P.  886  ;  7  Jnr.  (NJ).)  1«60 :  9 
W.  R.  782. 
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ion — Frevioni  Indenture  Beeitioff  Pay- 
WBtJ— A.  agreed  to  sell  and  assign  to  B.  cer- 
tain joclgments  obtained  by  A.  against  C. ;  an 
jndentare  assigning  the  jn^^ments  was  prepared, 
which  recited  that  the  price  bad  been  paid.  The 
priee  had  not  in  fact  been  paid ;  bat  shortly 
after  the  execation  of  the  indentare,  B.  gave  A. 
an  1 0  U  for  the  amount  of  the  price  : — Held, 
that  the  giving  of  the  I  0  U  mignt  be  treated 
aapart  d  the  transaction  jnst  as  iif  it  had  been 
fiTen  at  very  moment  of  executing  the 
indenture,  and  that,  therefore,  there  was  a  suffi- 
cient consideration  for  the  giving  of  the  I  0  U 
to  entitle  A.  to  recover  to  the  amount  mentioned 
in  it  from  B.  Berry  v.  Stonr,  2  C.  L.  B.  81A ;  3 
W.  E.  240. 

Agnement  to  prooure  BilU  to  be  Disoounted 
-^pUoation  of  Proeesi.]  —  A  declaration, 
slating  that,  in  consideration  that  the  plaintifi 
woold  consent  to  the  defoidant's  retaining 
pooeasion  of  two  bills  of  exchange,  and  to  which 
the  plaintiff  was  entitled,  and  of  which  the 
defendant  was  holder,  bat  not  for  value,  the 
defendant  promised  the  plaintiff  that  if  he  should 
aocceed  in  procuring  the  bills,  or  either  of  them, 
to  be  discounted,  he  would  app^  the  proceeds  in 
a  given  way  ;  and  that  the  defendant  succeeded 
in  procuring  the  bills  to  be  discounted,  but  that 
he  failed  to  apply  the  proceeda  as  agreed,  dis- 
«lo8e8a  sufficient  consideration  for  his  promise. 
Etrt  V.  MUl*,  «  C.  a  Ota)  871 ;  37  L.  J.,  C.  P. 
218. 

IMn  of  a  Teatater— B^ain  9t  Leaseholds.] 

— In  an  action  by  the  widow  of  atestator  against 
the  executor,  on  an  agreement  to  convey  a  house 
to  the  plaintiff,  the  consideration  stated  was,  that 
die  [didntiff  agreed  to  pay  to  the  defendant  12.  a 
JOT  towards  the  ground-rent  payable  in  respect 
of  the  house  and  other  premises  adjoining,  and 
abo  to  keep  the  house  in  repair.  By  the  agree- 
mait,  after  reciting  a  dying  declaration  by  the 
tenator,  of  his  desire  that  his  wife  should  have 
the  house  for  her  life,  and  the  willingness  of  the 
«sEcator  to  carry  tbe  same  into  effect,  it  was 
witnessed,  that,  in  consideration  of  such  desire, 
and  of  the  premises,  the  plaintiff  agreed,  &c. 
Provided  nevertheless,  and  it  was  agreed  and 
declared,  that  the  plaintiff  should  pay,  &c.,  and 
keep  the  house  In  repair  (as  in  the  declaration 
stated}.  The  testator  had  built  several  houses, 
in  respect  of  which  a  giound-reat  was  due,  but 
it  did  not  appear  what  covenants  be  had  entered 
into  for  repairs : — Held,  first,  that  there  was  a 
legal  consideration  for  the  contract ;  secondly, 
Uut  the  motive  for  entering  into  a  contract 
need  not  be  stated  in  the  declaration  ;  and 
thirdly,  that  there  was  no  variance  between  the 
statement  and  the  proof  ot  the  consideration. 
Tkomat  Thomat,  3  Q.  &  B.  226  ;  2  Q.  B.  861  ; 
11  L.  J.,  Q.  B.  104  ;  6  Jur.  646. 

Promise  by  Heir  to  pay  Portions.] — Under 
■certain  ciicumstances,  verlnl  promises  will  bind 
next  in  eqnity  to  the  performance  of  them,  as 
whoe  a  son  promised  his  father  to  pay  his 
riaten*  portions  if  he  would  not,  by  will,  direct 
timber  to  be  felled  to  raise  them.  Dutton  v. 
i'oole,  1  VeatL  318. 

PmdM  by  DavlMe  to  pay  btexMt  on 
liga^.} — An  undertaking  contained  in  a  letter 
fn^  A.,  devisee  of  real  estate,  to  B.,  a  legatee, 
to  pay  interest  upon  her  l^acy,  which  was 
^luged  upon  the  estate  according  to  the  rate 


fixed  by  an  order  of  court,  provided  B.  would 
join  in  a  sale  : — Held,  to  be  upon  sufficient  con- 
sideration, it  appearing  that  several  expensive 
suits  in  which  A.  was  engaged  would  thereby 
be  termirwted,  and  the  estate  bettered ;  and 
such  undertaking  not  being  waived,  by  no 
notice  having  been  taken  of  it  in  a  subsequent 
agreement  to  sell,  a  specific  performance  was 
decreed.    Griffith     Shejfield,  \  Eden,  73. 

 To  Grant  Annnity.] — So  where  a  devisee 

of  land  promised  to  pay  an  annuity,  if  testator 
would  not  charge  it  by  his  will.  Oldham  t. 
Liebjutld,  2  Vem.  606  ;  2  Freem.  284. 

Promiie  \j  Legatee  of  Ohattel  Beal,  on 
being  let  into  Possessitm,  to  pay  Legacy 
eharged  thereon.] — A  farmer,  upon  the  marriage 
of  his  eldest  son  J.,  assigned  part  of  his  farm, 
held  under  a  yearly  tenancy,  and  farming  stock, 
in  trust  for  J. ;  bat  continued  until  his  death  to 
reside  on  and  manage  the  farm,  J.  and  the  other 
members  of  his  family  residing  with  him.  By 
his  will,  which  wasdtdy  admitted  to  probate,  J.'s 
father  bequeathed  to  J.  the  whole  of  the  farm, 
charged  with  certain  legacies,  including  201.  to 
B,  After  the  testator's  death,  and  before  the 
grant  of  probate,  his  executors  asked  J.,  in  pre- 
sence of  B.,  if  he  would  go  into  possession  of  the 
whole  farm  and  pay  the  l^acies,  to  which  J.  as- 
sented, and  went  into  possession  of  the  whole  farm. 
In  an  action  by  B.  a^inst  J.  for  the  amount  of 
bis  legacy  as  due  on  an  account  stated,  the  jury 
found  that  J.  promised  to  pay  the  sum  claimed 
in  consideration  of  beingallowed  by  the  executors 
to  take  and  keep  bis  father's  prmerty  under  the 
will,  subject  to  the  legacies : — Held,  that  there 
was  sufficient  consideration  for  J.'s  promise  to 
pay  the  I^acy  ;  that  a  personal  action  lay  for 
the  amount  against  J. ;  and  that  B.  was  entitled 
to  judpnent.  Barry  y.  Barry,  28  L.  B.,  Ir.  45. 

Totei  at  Charity  SaetiolL}— The  plainUfi  and 
defNidant  were  both  subscriliers  to  a  charity,  the 
objects  of  which  were  elected  by  the  subscribers 
who  had  votes  proportioned  in  numt>er  to  the 
amonnt  they  had  subscribed.  They  expressly 
agreed  that  if  the  plaintiff  would  give  twenty- 
eight  votes  for  an  object  of  the  ic^rity  whom 
the  defendant  favoured,  the  defendant  would  at 
the  next  election  give  twenty-eight  votes  for 
such  object  of  the  charity  as  the  plaintiff  ^ouM 
then  favour: — Held,  that  there  was  a  legal 
consideration  for  the  defendant's  promise,  and 
that  the  agreement  was  not  void,  as  against 
public  policy.  Uoltoa  v.  Maddaa,  43  L.  J.,  Q.  B. 
35  ;  L.  B.  9  Q.  B.  65 ;  39  L.  T.  605  ;  22  W.  B. 
207. 

Manager  of  Kntnal  luiuranoe  Bociety.] — The 

manager  of  a  mutual  insurance  association, 
having  no  parliamentary  power  to  sue  on  behalf 
of  the  members,  claimed  to  sue  upon  a  contract 
with  him  perBonally,  the  declaration  being  to 
the  effect  that  the  defendant  was  a  member  of 
the  association,  and  caused  himself  to  be  insured 
by  a  policy  therein,  and  the  plaintiff,  in  con- 
sideratioh  of  the  defendant  agreeing  to  comply 
with  the  rules  annexed  to  the  policy,  subscribed 
the  policy  on  behalf  of  the  members  of  the  asso- 
cia^m.  Averments  that,  by  the  rules  (in  certahi 
events  which  happened),  aaditi<mal  percentages 
on  the  premium  were  to  become  payable  by  the 
defendant,  to  be  drawn  for  as  the  committee 
might  determine  ;  that  man^;er's  drafts  for  per- 
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centages  eboold  accepted  m^bers  and 
panctaaJly  paid  when  due,  and  that  npon  the 
percentages  becomin)?  payable  the  committee 
directed  the  manager  to  draw  upon  the  de- 
fendant for  the  percentages,  and  that  the  plain- 
tiff was  the  manager  and  did  bo  draw,  and  ail 
conditions  were  f  ulBUed.  Breach,  that  the  de- 
fendant had  not  accepted  the  diafts  nor  paid  the 
percentages : — Held,  that  the  declaration  was 
bad  in  substance  as  disclosing  no  consideration 
on  the  part  of  the  plaintiff.  Ihans  v.  Hooper, 
45  L.  J.,  Q.  B.  206 ;  1  Q.  B.  D.  16  ;  83  L.  T.  874 ; 
24  W.  K.  226— C.  A. 

Karried  Woman.] — A  widow  daring  her  hus- 
band's lifetime  lent  to  the  defendant  201.,  derived 
from  funds  belonging  to  her  in  her  own  right. 
Two  days  after  her  husband's  death,  the  de- 
fendant gave  her  an  I  O  U  for  that  amount, 
and  Bubseqoent^  promised  Uutt  if  she  would  let 
the  matter  remain  over,  he  would  pay  the  debt 
and  interest ;  she  did  not  inform  the  defendant 
that  his  offer  was  accepted,  but  waited  more 
than  three  years,  and  then  brought  an  action  for 
the  debt  and  interest  : — Held,  that  she  was 
entitled  to  succeed  ;  for  though  it  might  be 
doubtful  whether  in  point  of  law  the  money  lent 
washersor  herhusbuid's,  yet  the  giving  of  the 
I  O  U  after  his  death  by  the  defendant  was 
evidence  that  she  was  entitled  to  sue  in  her  own 
right,  and  that  the  forbearance  to  prosecute  a 
doubtful  claim  was  a  good  consideration  for  a 
promise,  and  that  by  not  suing  for  more  than 
three  years  she  had,  in  eftect,  communicated  to 
the  defendant  her  acceptance  <^  his  offer.  Witby 
T.  Mgee,  44  L.  J..  C.  P.  254  ;  L.  B.  10  0.  P.  497  ; 
83  Jj.  T.  810. 

Agnamoit  to  Fiogum  <niirt6r.]  — A  ship- 
broker  agreed  with  r  shipowner  to  procure  him  a 
oharter  of  a  vessel,  in  consideration  of  the  ship- 
owner chartering  the  same : — Held,  in  an  action 
by  shipowner  against  shipbroker  for  breach  of 
contract,  that  there  was  a  good  consideration  for 
the  shipbroker's  promise.  Qliddtm-v^  Brodertea, 
1  Cab.  &  E.  197. 

Ship's  Captain — Interest  in  Loading.] — ^A 

declaration  that  the  defendant  was  possessccl  of 
a  ship,  and  the  plaintiff  was  a  master  mariner 
having  interest  in  N.  for  loading  a  vessel ;  and  it 
having  been  proposed  that  the  defendant  should 
give  the  plaintiff  the  command  of  the  ship,  for 
a  voyage  to  the  West  Indies  and  back,  it  was 
agreed,  that  in  consideration  of  the  plaintiff 
having  interest  in  N.  for  loading  a  vessel,  the 
defendant  would  give  the  plaintiff  the  command 
of  the  ship,  with  the  understanding  that  the 
plaintiff  would  use  all  possible  exertions  for 
the  benefit  of  the  ship  and  owners ;  and  that 
for  BUch  services  the  defendant  would  pay  the 
plaintiff  8?.  per  month  during  the  command 
by  the  plaintiff,  and  other  sums  during  the 
voyage,  with  outward  and  homeward  primage. 
That  the  defendant  gave  the  plaintiff  uie  com- 
mand of  the  ship,  and  that  he  set  out  on  the 
voyage,  and  carried  and  delivered  an  outward 
cargo ;  that  the  plaintiff  arrived  at  N.,  and 
finding  that  a  homeward  cargo  coidd  not  be 
obtained  without  disadvantage,  he  proceeded  to 
B..  and  then  took  in  a  homeward  cargo,  and 
delivered  the  same  at  London,  and  there  re- 
signed the  command  to  the  defendant,  who 
accepted  the  same  ;  that,  from  the  time  when 
the  command  was  given  to  him  till  he  so  re- 
signed it,  the  plaintiff  used  all  possible  exertions 


for  the  benefit  of  the  ship  and  owners.  Breach, 
non-payment  thedefendant  of  the  moneys  due 
to  the  plaintiff :— Held,  that  the  declaration 
imported  a  sufBcient  consideration  and  that  the 
plaintiff,  having  taken  the  command  of  the  ship, 
might  maintain  the  action.  MUU  v.  BlachcMf 
11  Q.  B.  358  ;  17  L.  J.,  Q.  B.  81  ;  12  Jur.  93. 

Besignatlon  of  Post— ^AffCMmuit  tonappdat.] 

— Where  the  defendant,  having  purchased  certain 
shares  of  an  East  Indiaman,  commanded  by  the 
plaintiff,  and  chartered  by  the  East  India  Company 
for  four  voyages,  proposed  to  the  plaintiff  that  he 
should  resign  the  command  in  favour  of  tiie  de- 
fendant's nephew,  upon  receiving  in  exobaoge  the 
command  of  another  ship,  then  chartered  for  one 
voyage,  and  to  which  the  plaintiff  assented,  and 
the  company  acceded  to  the  exchange ;  and  it  was 
agreed  that,  in  case  the  defendant's  nephew  died  or 
resigned  before  the  expiration  of  the  four  voyages, 
the  plaintiff  should  succeed  him ;  and,  as  a 
f  artl^  inducement  to  the  plaintiff  to  resign  the 
command  of  the  ship  olwrtered  for  the  four 
voyages,  the  defendant  undertook  to  procure  a 
beneficial  alteration  in  the  destination  of  the  other, 
chartered  for  one  voyage  only  ;  and  the  person 
who  negotiated  the  affair  on  the  part  of  the  plain- 
tiff undertook,  without  the  plaintiff's  knowledge, 
to  pay  the  defendant  a  certam  sum,  if  the  plaintiff 
shouM  refuse  to  resign  ;  and  the  exchange  was 
ultimately  approved  of  by  the  compainr,  and  the 
destination  of  the  latter  vessel  altered;  and  the 
plaintiff  and  defendant's  nephew  sailed  on  their 
respective  voyages,  and  the  former  became  bank- 
rupt on  his  return  from  his  voyage,  and  the 
n^hew  died  in  the  course  of  his  second  voyage ; 
and  the  defendant,  having  refused  to  appoint  the 
plaintiff  to  succeed  him,  was  sued  for  a  breach  of 
the  agreement : — Held,  that  there  was  a  sufficient 
consideration  for  the  defendant's  agreement, 
whereon  to  found  such  an  action.  Richardton 
V.  MelUah,  9  Moore,  435  ;  2  Bing.  229  ;  I  P. 
241 ;  B.  &  M.  66  ;  8  L.  J.  (OA)  C.  P.  265  ;  37 
B.  R.608. 

Implied  irndertaking  to  keep  Do«ament.]— 

A.  was  a  judgment  creditor  of  C. ;  B.  wrote  to 
A.  a  letter  in  the- following  terms  (so  far  as  is 
material)  : — "  If  C.  leaves  in  your  hands  the  order 
of  Messrs.  F.,  drawn  upon  Messrs.  B.,  for  250 
eight  per  cent,  preference  shares,  kc,  I  will 
obtain,  within  one  month  from  this  date,  with 
the  sanction  of  C,  a  loan  for  him  of  l,000f.  upon 
said  order,  and  pay  that  sum  to  you  against  the 
delivery  of  said  order."  C.  Irft  tbe  order  in 
A.'8  hands,  and  sanctioned  the  proposal  con- 
tained  in  the  letter.  A.  then  wrote  to  B.  aa 
follows: — "C.  brought  me  your  letter  on  the 
27th,  and  he  has  given  me  his  written  sanction 
to  your  obtaining  the  loan  of  1,000/.  for  him 
referred  to  in  that  letter,  and  we  shall  be  glad 
to  hear  that  everything  is  in  order": — Held, 
that,  assuming  A.'s  letter  to  B.  to  be  a  final 
aoceptaoce  <rf  the  offer  contained  in  B.'a  letter 
to  A.,  there  was  consideration  moving  from  A. 
to  support  B.'s  promise,  such  consideration  being 
the  implied  undertaking  on  the  part  of  A.  when 
he  received  the  order  to  keep  it  till  required  for 
the  purpose  of  being  handed  over  to  the  person 
who  would  advance  the  1,000/,  on  its  securi^. 
But  held  also,  that  A.'s  letter  to  B.  was  not  an 
acceptance  of  the  offer  contained  in  B.*s  letter 
to  A.,  and  that  the  two  letters  did  not  therefore 
constitute  a  contract,  ^rtttm  t.  Barvey,  1  C 
E.  404. 
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Sale  of  Qoodvill  by  Baukrapt  and  Tnutes.] 

— If  a  bankrupt  join  with  his  trustee  in  selling 
the  goodwill  and  business  previously  carried  on 
by  the  bankrupt,  and  agrees  with  the  purchaser 
not  to  carry  on  a  similar  basiQesi  within  a  pre- 
scribed district,  such  agreement  ia  binding  on 
him,  for  there  is  good  consideration  for  the  de- 
fendant's promise  in  the  payment,  on  the  faith 
of  that  promise,  by  the  parchasers  to  the  trustee, 
and  be  can  be  restrained  from  so  doing.  Button 
and  High  PeaJt  Co.  v.  MUelieU,  1  Cab.  k  E.  527. 

Aoeaptance  of  Smaller  Amount  than  Snm  dae 
inDiMharge.]— S7C  Accoed  and  Satisfaction 
and  Bub-tit.  (c.)  Forbearance  to  sue,  &c.,  infra. 

AdBilBilblUty  of  Eridnwe  to  add  to  OouidoTa- 
tion  Expressed/]— By  an  agreement  in  writing 
O.  agreed  that  Y,  should  receive  all  the  money 
that  was  then  due,  and  which  should  become 
doe  to  Q.  npon  the  winding-np  of  the  Barnstaple 
Seotmd  Annnitant  Society,  Y.  paying  to  G.  out 
of  such  money  the  sum  of  \0Ol.  The  considera- 
tion was  stated  to  be  "  In  consideration  of  a 
smn  of  money  this  day  paid,"  &c. : — Held,  that 
evidence  was  admissible  to  show  that  in  addi- 
tion to  the  consideration  expressed  there  was 
another  conaderatitm,  namely,  that  Y.  shonld 
vote  for  the  winding-np  of  the  society.  Bar^ 
ttapU  Second  ^maUaat  Soeiay,  In  re,  SOL.  T. 
■ftM. 

Agnnuat  to  make  Satiifluition  tar  Vogleet 
«f  Daty.} — scrivener  who  was  employed  to  ex- 
amine into  a  title  fails  in  his  duty,  by  n^lecting 
to  make  a  thorough  inquiry,  kc,  whereby  his 
client  is  a  sufferer ;  afterwards  the  scrivener 
agrees  to  make  him  satisfaction  another  way. 
^ds  agreement  decreed  in  specie,  though  nrged 
that  vnBK  was  no  consideiation.  Mug  t. 
WUhen,  Fie.  Ch.  19. 

U.  Tfuda  Pacta. 

FrineipleB.]  —  As  to  promises  within  the 
doctrine  of  nudum  pactum,  see  Bann  v.  MugUes, 
7  Term  Bep.  850,  n. ;  4  Bro.  P.  0.  27. 

A  mere  accord  not  being  a  ground  of  action  is 
not  a  Bufflcient  consideration  to  support  assump- 
Bit.  iyma  v.  Bruce,  2  H.  Bl.  317  ;  3  B.  R.  381. 
See  Beecet  v.  Hearne,  2  Gale,  4  ;  1  M.  &  W. 
325  ;  5  L.  J.,  Ex.  156. 

An  express  promise  can  only  revive  s  prece- 
dent good  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  im- 
pli^  promise  had  it  not  been  suspended  by  some 
positive  rule  of  law ;  but  can  give  no  original 
right  of  action,  if  the  obligation  on  which  it  is 
founded  could  never  have  been  enforced  at  law, 
though  not  Ixirred  by  any  legal  maxim  or  statute 
provision.  Wennall  v.  Adney,  3  Bos.  k  P.  247  ; 
«  B.  E.  780. 

A  pecuniary  benefit,  voluntarily  conferred  by 
one  person  npon,  and  accepted  by,  another,  is 
not  Boch  a  consideration  as  will  support  an 
action  on  an  expross  promise  by  the  Utter  to 
snpport  the  former.  Eattwood  v.  Kenyon,  11  A. 
ftU438  ;  3P.&D.  276  ;  9  L.  J.,  Q.  B.  409  ;  4 
Jnr.  1 081. 

No  relief  in  chancery  on  nudum  pactum. 
AuMLf  Caiy,  6. 

BdaCUmdi^.}— Blood  relationship  ia  no  eon- 
alderatien.  Tweddle  Atkinson,  1  B.  &  S.  893  ; 
SO  L.  J.,  Q.  B.  266  ;  8  Jnr.  (K.B.)  332  ;  4  L.  T. 
i68  ;  9  W.  a  781. 

VOL.  IT. 


Aeeeptaace  —  Impliei  Promise.] — A  dcclara* 
tion  by  the  plaintiffs,  E.  and  M.,  alleged  that 
the  defendant  agreed  to  accept  four  bills 
of  exchange  for  the  payment  of  iaOl.  each,  the 
price  of  shares  sold  by  the  plaintiffs  to  him,  and 
that  the  defendant  promises  to  pay  the  sums  of 
money  for  which  such  bills  were  to  be  given  at 
the  times  when  the  bills  should  become  due,  and 
that  in  pursuance  thereof  the  defendant  accepted 
a  bill  drawn  by  J.  upon  him,  for  payment  to  the 
order  of  K.  and  M.  of  450Z.  on  a  day  mentioned, 
and  that  the  bill  was  so  drawn  and  made  payable 
at  the  request  of  the  plaintiffs,  and  without  any 
consideration  in  respect  of  K.  and  M.  being  the 
payees,  and  was  afterwards  endorsed  by  the 
payees  to  J.,  to  hold  as  the  agent  of  the  phdntifb, 
and  on  their  account,  and  whilst  it  was  so  held, 
the  bill  was  vrrongf ully  destroyed  by  the  defen- 
dant. The  declaration  then  alleged  that  although 
the  time  when  the  bill  was  due  had  elapsed,  and 
the  defendant  had  notice  of  the  premises,  he  had 
not  paid  the  bill : — Held,  that  the  declaration 
disclosed  no  cause  of  action,  there  being  no  other 
promise  by  the  defendant  than  tiie  promise  to 
pay  the  pwty  entitled  to  the  biU.  Jungblu^  t. 
Way,  1  H.  &N.  71 ;  2S  L.  J.,  Ex.  357. 

Tnuufer  of  Talneless  Shares.]— An  agreement 
to  accept  a  transfer  of  railway  shares  on  which 
nothing  has  been  paid  is  not  nudum  pactum,  but 
a  contract  which  may  be  specifically  enforced  in 
equity.  Chwle  v.  Kenward,  3  De  G.  &  J.  27 ; 
27  L.  J.,  Ch.  784  ;  4  Jur.  (N.3.)  984  ;  6  W.  B.  810. 

The  purchase  of  a  share  in  mines,  which 
proved  to  be  a  bubble,  or  money  paid  for  effect- 
ing ill^al  insurances,  are  not  such  considerations 
as  will  sapport  a  UU  of  exchange  in  equity. 
Brrnn  T.  Marah,  Gilb.  Eq.  Rep.  154.  8. 
Maiher,  Ez  parte,  3  Ves.  S73. 

Digolosnre  of  Interest  in  Property.] — Where 
property  is  in  the  hands  of  trustees  for  Uie 
parties  entitled  to  ft,  and  there  is  no  adverse 
claim  after  the  death  of  the  parties  in  possession, 
a  communication  to  one  of  the  cestuisquetmstent 
in  remainder  of  his  interest  in  the  property  is 
not  a  consideration  upon  which  a  conveyance  of 
a  portion  of  the  property  can  be  sustained  as  the 
sale  of  a  secret ;  for  in  such  a  case  the  disclosure 
is  a  nullity.  Bcynell  v.  Sprye,  8  Hare,  222  ;  21 
L.  J.,  Ch.  633. 

Hote  given  by  Trustee  of  Lost  Fond.]— Where 
the  testator,  in  the  well-founded  belira  that  hs 
was  liable  to  make  good  a  fund  acknowledged  to 
be  held  by  him  in  trust  for  the  payee,  and  lent 
to  a  party  without  security,  and  who  died  in- 
solvent, gave  a  note  for  the  amount,  expressed  to 
be  "  for  value  received  "  : — Held,  not  a  nudum 
pactum,  or  mere  gift :  and  all  evidence  of  actual 
consideration  failing,  from  death  of  parties, 
the  court  allowed  the  claim  in  proof  against  the 
testator's  estate.  Buriitt  v.  BamoM,  2  ColL 
395 ;  15  L.  J.,  Ch.  174  ;  ID  Jnr.  193. 

note  in  Trust  for  Vnbira  Child.]— A  mother 

gives  a  promissory  note  to  a  trustee  for  the 
benefit  of  a  child  of  which  she  is  enceinte  ;  this 
not  sufficiently  nudum  pactum  for  the  court  to 
allow  a  demurrer  to  a  bill  by  the  child  and  the 
trustee,  to  have  it  carried  into  execution.  Seton 
V.  Seton,  2  Bro.  C.  C.  610. 

Agreement  between  Bnrety  and  Creditor— 
SuMoquent  Loul] — By  an  agreement  between 
bankers,  a  cast(»ner  and  a  surety,  the  surety 


Digitized  by 


99 


CONTBACT— The  Matter  of. 


gnuanteed  tlie  balance  due  or  to  become  dae 
from  the  castomer,  subject  to  a  limit  and  to 
a  proviso  empowering  the  snrety  at  any  time 
to  determine  by  notice  his  liability  as  to  aubse- 
qaent  dealings.  The  customer  afterwards  ob- 
tained a  loan  from  the  bank  beyond  the  limit  of 
the  guarantee  on  a  warrant  of  attorney,  and 
simoltancously  with  it  a  second  agreement  was 
entered  into  between  the  bankers,  the  cnstomer 
and  snrety,  that  the  warrant  of  attorney  should 
not  prejudice  or  affect  the  former  agreement,  and 
that  the  bank  would,  at  any  time  when  requested 
by  the  surety,  enter  up  judgment  and  issue  exe- 
cntion.  The  l»nk  omitted  to  file  the  warrant  of 
attorn^,  and  the  castomer  became  bankrupt : — 
Held,  that  the  agreement  to  issue  execution  was 
not  nadmn  pactum.  Watton  v.  Allcock,  4  De 
O.M.&G.  242;  22  L.  J.,  Gh.  858  ;  17  Jar.  668; 
1  W.  B.  S99. 

AgTMuant  with  Pnnnotan— Xart  fntent.] 

— The  plaintiff,  beinga  person  of  influence  with  a 
foreign  government,  agreed  with  the  defendant  to 
exert  himself  to  obtain  from  that  government  the 
concession  of  making  a  railway  in  the  foreign 
country  to  the  defendant  and  M.  Two  other  per- 
sons  having,  however,  also  applied  for  a  conces- 
sion of  the  same  line,  it  was  agreed  that  the  com- 
peting parties  should  amalgamate,  and  articles  of 
agreement  were  executed  by  which  all  the  parties 
should  take  on  themselves  the  construction  of  the 
line,  and  that  3o,600Z.  should  ba  attribud  to  the 
plaintiff,  in  free  shares  of  the  soci^t^  anonymc 
which  was  to  be  formed,  for  the  care  and  trouble 
which  he  had  had  np  to  the  date  of  the  agree- 
ment, and  which  he  might  yet  have  to  take,  up 
to  the  complete  organisation  of  the  society,  The 
company  was  never  formed,  and  no  slmres  ever 
issued  : — Held,  that  this  was  only  an  arrange- 
ment of  the  amount  which  the  promoters  of  the 
scheme  were  willing  to  award  to  the  plaintiff  as 
a  present ;  that  there  was  no  consideration  for 
a  binding  promise  on  their  part  to  give  him  the 
shares  either  for  his  past  services,  which  were 
not  rendered  on  any  stipulation  of  payment  or 
allotment  of  shares  in  the  events  which  had 
happened,  or  in  the  anticipated  services  which 
were  not  contracted  for  to  be  rendered  by  the 
plaintiff.  Pourtale$  Georgia  (^Cotinf)  v.  Morris,  7 
C.  B.  (N.8.)  688  ;  29  L.  J.,  C.  F.  208  ;  6  Jar.  Cn.s.) 
705  ;  2  L.  T.  284. 

Promiio  to  giv«  Bom  to  Charity.  1— A.  promised 
to  give  20,000?.  to  a  fund  of  the  Congregational 
TJnion,  and  paid  certain  instalments  of  the 
amoant,  but  died  leaving  8,000Z.  unpaid  and  un- 
provided for.  The  onion  claimed  that  sura  from 
A.'b  executors,  ailing  that  they  had  been  led 
1^  A.'6  promise  to  contribute  larger  sums  to 
churches  than  they  would  otherwise  have  done, 
that  money  had  been  given  and  promised  by 
other  persons  in  consideration  of  A-'s  promise, 
and  that  the  committee  of  the  union  had  in- 
curred liabilities  in  consequence  of  A.'8  promise : 
—Held,  that,  the  promise  was  without  considera- 
tion. Svdson,  In  re,  Creed  v.  Senderfon,  64 
L.  J.,  Ch.  811 ;  33  W.  R.  819. 

Promiie  t«  pay  Adminiitraton  Equitahle 
^seti.] — C,  in  consideration  of  a  loan  of  400/., 
mortgaged  lands  in  fee  to  W.  &  Co.  in  trust  to 
seU  the  same,  and,  after  repaying  themselves  the 
money  advanced,  to  pay  over  the  surplus  to  his 
executors  or  administrators  :  before  any  sale  was 
effected,  C.  died,  having  devised  iill  his  real  ami 
peisonal  estates  to  trustees,  whom   he  also 
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appointed  his  executors,  to  sell  the  same  and 
|my  debts  and  discharge  incumbrances :  in  the- 

lifetime  of  these  trustees,  W.  &  Co.,  the  original 
mortgagees,  sold  the  estate,  and  paid  over  the 
surplus  into  the  hands  of  the  attorney  or  agent, 
of  the  testator's  trustees  and  executors  :  before 
the  money  was  disposed  of,  the  trustees  and  exe- 
cutors, and  also  their  attorney,  died,  the  latter 
leaving  the  defendant  his  executor.  The  plain- 
tiffs took  out  a^l ministration  de  bonis  non,  with 
the  will  of  C.  annexed,  and  eue<I  the  attorney'* 
executor  for  money  had  and  received : — Held, 
that  an  express  promise  by  the  defendant  to  pay 
the  plaintiffs  the  money  in  qnestirm  was  a 
nudum  pactum,  they  having  no  title  to  it  in  a. 
court  of  law ;  and  that  the  action  was  not  main- 
tainable, as  the  money  in  the  defendant's  hands- 
was  equitable  and  not  legal  as^ta.  Clay  v. 
Willis,  2  D.  &  R.  639  ;  1  B.  &  U.  364 ;  1  L.  J. 
(0.8.)  K.  B.  144. 

Be-indorsement  of  Bill  for  Ne^tiation  only.} 

— Where  A.,  after  drawing  a  bill  of  exchange  on 
B.,  who  accepted  it,  indorsed  it  to  C,  who  rein- 
dorscd  it  to  A.,  in  pursuance  of  an  agreement 
(without  consideration)  that  he  should  do  so  as 
a  security  for  the  payment  of  it  by  the  acceptor, 
and  for  the  purp<Be  of  rendering  the  biU  more 
negotiable : — Held,  that  the  agreement  to  indorse 
was  void,  for  want  of  a  consideration,  Britten 
V.  Wehh,  3  D.  &  R.  650  ;  2  B.  &  C.  483  ;  2  L.  J. 
(0.3.)  K.  B.  lis. 

Bailment.]  —  Bailment,  sans  connderatioDf 
cotmtermanuable.  Anon.,  Cary,  9. 

Beliiqiiishment  by  affidavit  of  xi^t  t» 
Chattel.]— If  ti.  and  B.  claim  a  chattel,  and  0. 
says  if  B.  will  make  an  affidavit  that  the  pro- 
perty is  his  he  will  relinquish  all  his  right 
thereto,  and  B.  makes  an  affidavit  to  that  effect.^. 
Semble,  that  it  is  not  conclusive  against  G.'s 
right  of  property.    Garnet  v.  Ball,  3  Stark.  160. 

To  CoUect  Debts  and  Onanntee.] — So,  where 

A.  agreed  in  writing,  that,  in  consideration  that 

B.  would  appoint  him  to  receive  a  sum  of  money 
for  a  lace  machine  (agreed  for  between  B.  and  C), 
he  would  take  the  machine  and  pay  the  balance, 
should  there  be  any  default  on  the  part  of  C.  ; 
and  C.  did  make  default  : — Held,  that  this 
agreement  or  promise  was  void  for  want  of  a 
consideration.  Batet  v.  Cort,  3  D.  &  B.  676  :  2 
B.  &  G.  474. 

&L  Traad  of  Bankraptoy  lavi.]— A  dedam* 
tion  alleged  that  the  defendant  was  indebted  to 
T.  in  200/.,  and  that  a  commission  of  l»iikmptcy 
had  issued  against  the  defendant,  and  that  in 
consideration  of  T.'s  proving  for  this  200^  against 
th&  estate  of  the  defendant,  the  defendant  pro- 
mised to  pay  him  the  200/.  after  the  delay  of 
a  few  months.  Judgment  was  arrested  on  the 
ground  that  the  promise  was  void  for  want  of  a 
consideration.  Brealey  v.  ATidrew,  2  N.  &  P. 
114  ;  7  A.  &  E.  108  ;  W.W.  &  D.  806  ;  6  L.  J., 
K.  B.  199  ;  I  Jut.  526. 

The  bankrupt  entered  into  a  deed  of  compo- 
sition with  his  crdditots,  by  which  they  released 
him  from  bis  dems : — Held,  that  a  promissory 
note  subsequently  given  to  a  creditor  f<n-  the 
remainder  of  the  debt  was  a  nudum  pactnm. 
Hall,  iSir^wrte,  1  Deac.  171  ;  2  Mont.  &:  Ayr.  513. 

A  promise  to  conduct  proceedings  in  bank- 
ruptcy EG  as  to  injure  as  little  as  possible  the 
debtor's  credit,  is  not  a  good  con^deration  to 
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snpport  a  contract.     BraceweU  v.  WilUarM, 
L.  K.  2  C.  P.  196 ;  12  Jar.  (N-B.)  1004  j  15  L.  T. 
215  ;  16  W.  B.  130. 
A*d  tee  Bahkbuptot. 

b.  PMt  or  Kxeonted. 

Bmiivl  of  ExpreH  Fmnim.]~A  mere  moral 
consideration  wUl  not  support  an  express  pro- 
mise. An  express  promise  can  only  revive  a 
precedent  good  consideration,  which  might  have 
been  enforced  at  law,  through  the  medium  of  an 
implied  promise,  had  it  not  been  suspended 
some  po^tive  rule  of  law,  bat  can  give  no 
(viginal  cause  of  action  if  the  obligation  on 
which  it  is  founded  never  could  have  been 
oiforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute,  Eastwood  v.  Kenyan,  II  A. 
k  E.  438  ;  S  P.  &  D.  276  ;  9  L.  J.,  Q.  B.  409  ;  4 
Jnr.  1081. 

 Promise  to  Pay  at  Future  Day.] — An 

Qxecnted  consideration,  whereon  the  law  implies 
a  promise  to  pay  on  request  (as  npon  an  account 
stated),  is  not  sufficient  to  support  a  promise  to 
PBT  at  a  future  dav.  Hopkln*  v,  Logan,  6  M.  & 
W.  241 ;  7  D.  P.  C."360  ;  8  L.  J.,  Ex.  218. 

 XoTod  by  Bequest  of  Fromiior.]— A  past 

consideration,  for  which  the  law  will  not  imply 
a  promise,  will  support  a  subsequent  express 
promise,  in  itself  unobjectionable,  if  such  con- 
sideraticm  is  moved  by  the  previous  request  of 
the  party  promising.  Bradford  v.  Roultton,  8 
Ir.  C.  L.  B.  468. 

The  execution  by  A.,  at  B.'s  request,  of  a  bill 
of  sale  of  a  vessel,  to  C,  is  a  sufficient  considera- 
tion to  support  a  subsequent  express  promise  by 
B.  to  pay,  on  C.'s  default,  lb. 

 Szhaosted  before  Promise,]— A  declara- 
tion stated,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  bad  bought 
of  the  defendant  a  horse,  at  a  certain  price,  the 
defendant  promised  the  plaintiff  that  the  horse 
was  sound  and  free  from  vice,  but  that  it  was 
vicious  : — ^Held,  in  arrest  of  juLlgment,  that  the 
promise  appeared  to  have  been  made  in  respect 
of  a  precedent  executed  consideration  ;  that  it 
must  DC  taken  to  have  been  an  express  promise, 
but  that  no  express  promise  on  such  a  considera- 
tion, thoagh  executed  at  request,  could  extend 
beyond  the  promise  which  the  law  would  imply 
while  the  consideration  was  executory  ;  that  at 
the  time  o£  the  sale,  the  only  implied  promise 
was  to  deliver  the  horae,  and  that  after  the  sale, 
therefore,  there  was  no  consideration  for  the 
suteequent  express  promise  of  warranty.  Retcorla 
V.  Thomas,  2  G.&  I).  608  ;  3  Q.  B.  234  ;  11  L.  J., 
Q.  B.  214  ;  6  Jnr.  929. 

A  plaintiff  declared  on  an  agreement  by  the 
defendajit,  which  recited  that  an  estate  ha<l  been 
mortgaged  by  W.,  since  deceased  ;  that  the  plain- 
tiff ^id  joined  in  a  bond  as  a  collateral  security 
for  the  mortgage-monqr,  and  had  af  tem-ards  bcoi 
compelled  to  pay  off  a  portion  of  it ;  that  the 
driendant  had  teken  upon  himself  the  manage- 
ment of  W.'s  affairs,  had  repaid  the  plaintiff  part 
of  the  money  which  he  had  p«id,  and  had  agreed 
to  pay  him  the  residue  out  of  the  proce«la  of 
the  mortgage  property  when  sold,  and  in  the 
raeantime  to  appropriate  the  rents  of  the  pre- 
mises to  the  payment  of  the  same  sum  as  that 
for  whit^the  plaintiff  had  a  lien  on  the  premises ; 
that  the  defendant  requested  the  plaintiff  to 
release  and  convey  his  interest  to  A.  and  H., 


and  that  he  had  done  so,  reserving  to  himself  a 
lien  on  the  property.  The  declaration  stated 
that,  in  consideration  of  the  plaintiff  having  paid 
the  money,  and  having  released  and  conveyed  all 
his  interest  to  A.  and  H.,  reserving  to  himself 
the  lien,  the  defendant  agreed  to  pay  him  the 
remainder  of  the  sum  bo  paid  by  him: — field, 
that  the  declaration  was  bad,  as  it  disclosed  no 
consideration  for  the  defendant's  promise.  Kay 
V.  Duma,  2  D,  k  L.  291 ;  8  Scott  (n,b.)  496  ; 
7  Man.  &     496  ;  13  L.  J.,  C,  P.  183  ;  8  Jar.  910. 

  Promise  EqniTalent  to  Varranty.] — A 

declaration,  that,  in  consideration  that  the 
plaintiff  did,  through  placing  confidence  in  the 
defendants  that  they  were  acting  fairly  by  tiie 
plaintiff  in  recommending  the  p^ii^iff  to  pur- 
chase of  the  defendants,  on  their  robommenda- 
tion,  211  pockets  of  hops  at  63*.  the  cwt., 
purchase  of  the  defendants  the  hops  at  that 
price,  the  defendants  promised  the  plaintiff 
that  they  were  not  abusing  the  confidence  of  the 
plaintiff  in  recommending  the  purchase  of  the 
hops  at  that  price ;  and  that  the  plaintiff, 
relying  on  the  promise,  did,  through  placing 
confidence  in  the  defendants,  purchase  of  the 
defendants,  on  their  recommendation,  the  hops 
at  the  price ;  whereas  the  defendants  did  abuse, 
in  this,  that  the  hops  were  not  worth  tiie  price : 
— Held,  in  arrest  of  jodgment,  that  the  declara- 
tion disclosed  both  a  good  consideration  and  a 
good  promise ;  for  that  it  sufficiently  appeared 
that  the  purchase  was  contemporaneous  with 
the  promise  ;  and  it  must  be  taken,  after  verdict, 
that  the  promise  was  express,  and  not  one 
sought  to  be  implied  from  the  mere  fact  of 
there  being  a  contract  of  purchase  and  sale 
between  the  plaintiff  and  defendants.  Wett  t. 
Jacksm,  16  Q.  B.  280  ;  20  Ii.  J.,  Q.  B.  240  ;  16 
Jur.  990. 

Q.  Forbearance  to  Sue,  a/nd  Oompromlae 
of  Qlaims. 

Whether  nudum  paotum.]— Where  a  creditor 
demands,  and  a  debtor  promises,  security  for  an 
existing  debt,  the  forbearance  to  sue  implied  on 
the  part;  of  the  creditor  is  a  sufficient  considera- 
tion to  prevent  the  transaction  from  being 
nudum  pactum.  Alliance  BanJt  v.  Broom.  2 
Drew.  &  Sra.  289  ;  6  N.  R.  69  ;  34  L.  J.,  Ch.  256  ; 
10  Jur.  (N.S.)  1121 ;  11  L,  T.  332  ;  13  W.  R.  127. 

A  promise  by  a  defendant  to  pay  a  judgment 
debt  obtained  against  him,  in  consideration  that 
the  plaintiff  would  stay  execution  thereon,  is  no 
ground  to  raise  an  assumpsit.  Otherwise,  if  the 
promise  is  by  a  third  person.   Anon..  Cowp.  129, 

Where  a  plaintiff  declared  that  A,,  since  de- 
ceased, was  indebted  to  him  so  much,  and  that 
after  his  death,  in  consideration  that  he,  at  the 
instance  of  the  defendant,  would  forbear  and  give 
day  of  payment  of  the  debt  (not  stating  to  whom 
he  was  to  forbear),  the  defendant  promised  : — 
Held,  to  he  no  consitieration  for  the  promise ; 
for  a  promise  can  only  be  sustained  on  a  con- 
sideration of  benefit  to  the  defendant,  or  of 
detriment  to  the  plaintiff ;  tmd  unless  there  was 
some  person  whom  the  plaintiff  couM  have  sued 
for  his  debt,  his  forbearance  was  no  detriment  to 
him.  JoTies  v.  Atkhurnkam,  4  East,  455 ;  1 
Smith,  188. 

A  letter  written  by  the  agent  of  a  bond 
creditor  to  the  principal  obligor,  giving  htm 
eighteen  cumths  farther  time  to  pay  the  boml, 
upon  consideration  of  his  paying  off  at  once  the 
I  biterest  in  arrear,  and  keeping  &>wa  the  interest 
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to  accrne  in  future,  is  a  mere  promise  without  I 
rinnideration,  and   not  binding.     TueJter  v, 
laing,  8  K.  &  J.  74S. 

A  ueclaration  stated  that  K.  was  indebted  to  a 
firm ;  that  the  plaintifE  had  been  appointed  by 
the  court  of  chancery  receiver  of  the  debts  of 
the  firm,  whereby  K,  became  liable  to  pay  the 
pUintifl  when  requested ;  that,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  as 
such  receiver,  would  give  K.  two  months'  time 
to  pay,  the  defendant  promised  to  pay,  in  case 
K.  omitted  to  do  so  within  that  time.  Breach, 
that  K.  omitted,  and  that  tlie  defendant  never 
paid : — Held,  that  a  sufficient  authority  ap< 
pe&red  for  the  plaintilf  to  contract  and  sue,  and 
a  sufficient  consideration  for  the  defendant's 
nromlse.  Wiilattt  t.  £Bnnedjf,  8  Bing.  6 ;  1 
U.  ft  Scott,  35. 

Wliat  •monnti  to  Agreemflnt  to  forbear.] — A 

banker  required  security  from  his  customer  for 
an  overdrawn  account.  The  customer,  by  letter, 
promised  to  hypothecate  certain  goods,  but  upon 
be^ig  asketl  for  the  delivery  warrants,  he  refused 
to  carry  out  his  promise.  Upon  a  bill  to  enforce 
the  promise : — Held,  that,  from  the  nature  of 
the  transaction,  some  forbearance  to  sue  on  the 
part  of  the  creditor  must  be  assumed  to  have 
taken  place,  and  that  this  was  sufficient  to 
prevent  the  promise  to  hypothecate  from  being 
nudum  pactum.  All'taiwn  Bank  v.  Broom,  2 
Drew.  &  Sm.  28!) ;  34  L.  J.,  Ch.  256  ;  5  N.  E.  69  ; 
10Jur.(N.8.)  U21;  11  L.  T.  3.t2  ;  13  W.  R.  127. 

A  count  stated  that,  at  the  time  of  writing  the 
letter  and  making  the  contracttherein,  the  claims 
of  the  plaintiff  in  the  first,  third  and  fourth 
counts,  which  were  for  not  returning  railway 
shares,  and  for  converting  and  detaining  cer- 
tificates of  shares,  had  accrued  in  manner  and 
form  as  therein  expressed,  and  the  defendant 
ought  to  have  paid  or  satisfied  the  plaintiff  for 
and  in  respect  of  those  claims ;  that  the  defen- 
dant had  from  time  to  time  requested  the 
plaintiff  to  give  him  time  and  to  forbear  and 
grant  him  indulgence  for  the  payment  or  satis- 
faction of  those  claims,  which  the  plaintiff  had 
done ;  and  that  the  defendant,  being  insolvent 
and  unablc!  to  pay  or  satisfy  those  claims  and  to 
obtain  further  time,  wrote  to  the  defendant  as 
follows : — "  That  I  have  virronged  you  in  not 
having  (because  incapable)  repaid  or  returned 
that  which  you  lent  me  [meaning  and  referring 
to  loans,  the  certificates  mentioned  in  the  first 
cotmt]  it  was  useless  for  me  to  deny  ;  but  how  I 
wronged  you  in  feehng,  seeing  that  I  have  ever, 
as  I  do  now,  entertain  for  you  the  sincerest 
gratitude  and  regard,  I  know  not,  beset  as  I  am 
by  difficulties  on  every  ^de  not  resulting  from 
extravagance  bat  -  from  bad  forttine.  I  know 
how  worthless  are  promises  of  reparation ;  how 
wholly  disregarded  are  entreaties  for  indulgence, 
yet  will  I  say  that  the  most  anxious  endeavour 
of  every  future  day  shall  be  to  prove  my  regard 
and  gratitude  in  the  only  way  which  the  world 
caters  the  proof  by  restoring  to  you  all  I 
owe  "  : — Held,  that  the  letter  showed  no  request 
for  forbearance,  nor  any  consideration  for  a  fresh 
promise  t  j  pay  by  the  defendant  what  he  was 
already  liable  to  pay,  and  if  it  did  amount  to  a 
fresh  promise  to  pay  it  was  a  promise  vrithout 
consideration.  Beacon  v.  Oridley,  15  C.  B,  296 ; 
8  C.  L.  E.  129  ;  24  L.  J.,  C.  P.  17  ;  3  W.  B.  27. 

Forbearance  to  sue,  on  the  part  of  an  assignee 
of  a  bond,  is  a  good  consideration  for  a  parol 
pKBoise  by  the  obligor  to  pay  by  instalments, 


nnd  to  give  a  mirrant  of  attorney  to  enter 
up  judgment  for  the  whole  in  case  of  any  default 
in  payment  of  any  instalment.  Martin  v.Bitm 
2  N.  &  P.  297  ;  7  A.  ft  E.  19  ;  W.,  W.  4  D.  608. 

Executed  or  Exeeatory.]— In  consideration 
that  the  plaintiff,  at  the  request  of  the  defen< 
dant,  would  consent  to  suspend  proceedings 
against  another  person,  the  defendant  promised 
to  pay  the  debt  on  a  certain  day ;  averment, 
that  the  plaintiff  did  suspend  the  proceedings. 
The  agreement  was  as  follows  : — "  The  plaintiff 
having,  at  my  request,  consented  to  suspend  pro. 
ceediug3,&c."  : — Held,  that  as  the  request  must 
have  preceded  the  consent  to  suspend  proceed- 
ings, the  contract  was  properly  declared  on  as 
an  executory  contract ;  secondly,  that  the  con- 
sideration for  the  promise  was  good,  as  it  must 
be  taken  as  a  consent  to  suspend  proceedings,  at 
least  until  the  day  the  defendant  was  to  pay 
the  debt ;  and  thirdly,  that,  after  verdict,  the 
averment  that  the  pUJntiS  bad  suspen<le«l  pn>> 
cecdings  was  snffiaent,  withont  specifying  for 
wliat  period.  Payne  t.  Wilton,  7  B.  ft  C.  423  ; 
1  M.  ft  By.  708  ;  6  L.  J.  (o.S.)  K.  B.  107. 

Contract  to  take  less  than  Sum  due.]— An 

agreement  between  jadgment  debtor  and  credi- 
tor that  in  consideratton  of  the  debtor  paying 
down  part  of  the  jut^ment  debt  and  costs,  and 
on  condition  of  his  paying  to  the  creditor  or  his 
nominee  the  residue  by  instalments,  the  creditor 
will  not  take  any  proceedings  on'the  judgment 
is  nudum  pactum,  being  without  consideration, 
and  docs  not  prevent  the  cretUtor  after  payment 
of  the  whole  debt  and  costs  from  proceiKling  to 
enforce  payment  of  tbeinterest  upon  the  judgmoit. 
Pinnei't  Catc  (.5  Rep.  117  a),  and  Cvmhfr  v. 
Wane  (1  Str.  426),  followed.  FoaUet  v.  Beer, 
ft4  L.  J.,  Q.  B.  130  ;  9  App.  Cas.  605  ;  51  L.-T. 
833  ;  33  W.  R.  233— H.  L.  (E.) 

An  agreement  to  take,  in  lieu  of  arrears  of 
income,  in  respect  of  a  life  interest,  recoverable 
in  equity,  a  certain  sum,  less  than  the  estimated 
amount  of  such  arrears,  recoverable  at  law,  is.  in 
equity,  void  tor  want  of  consideration,  and  will 
not  be  supported.  Lovett  v.  Hanking,  13  L.  T, 
521  ;  14  W.  R.  21C. 

See  alio  cases  sab  tit.,  AcooBD  and  Satis- 
faction. 

—  Withdrawal  of  Plea.] — The  withdrawal 
by  a  defendant  of  a  plea  ot  Infancy,  whether 
true  or  false,  is  a  sufficient!  consideration  for  an 
agreement  on  the  part  of  the  plaintiff  to  accept 
a  smaller  in  satisfaction  of  a  greater  sum. 
Cooper  V.  Parker,  1.5  C.  B.  822  ;  3  C.  L.  R. 
710  ;  24  L.  J.,  C.  P.  68  ;  1  Jur.  CN.8.)  281. 

Payment  of  smaller  Sam  than  Amount  due  tn 
BatisfiieUon.] — A.  being  indebted  to  B.  in 
125i.  It.  9d.  for  goods  sold  and  delivered,  gave 
B.  a  cheque  for  100/.,  payable  on  demand,  which 
B.  accepted  in  satisfaction : — Held,  a  good 
accord  and  satisfaction.  Ooddard  v.  O'Brien, 
9  Q.  B.  D.  87. 

Joint  and  Sopumte  Debti.] — A  parol  agree- 
ment is  sufficient  to  convert  a  separate  into  a 
joint  debt,  such  an  agreement  not  being  a  pro> 
mise  to  answer  the  debt  of  another  within  the 
Statute  of  Frauds,  bat  the  creation  of  a  new  debt 
in  consideration  of  the  former  being  extinguished. 
Lane,  Ex  parte,  De  Gex,  300  ;  16  L.  J.,  Bk.  4. 

The  acceptance  by  a  creditor  of  the  sole  and 
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separate  liability  of  one  <^  two  or  more  jcant 
debtors,  is  a  good  consideratiOD  for  an  agreement 
to  discbarge  all  the  other  debtors  from  liability. 
Lfth  T.  Ault,  7  £x.  669  ;  21  L.  J.,  Ex.  217. 

AgTMment  not  to  nt  for  Hnllity  of  Karriags.  ] 

— In  ft  petition  by  husband  against  wife  praying 
that  the  marriage  celebrated  between  them 
might  be  declared  noU  and  void  on  the  ground 
of  her  incapacity,  the  respondent  pleaded  that 
she  and  the  petitioner  after  a  year's  cohabitation 
had  agreed  to  lire  apart,  and  had  bound  them- 
selves  not  to  make  any  claim  a^inst  each  other 
either  in  a  coort  of  law  or  equity  ;  and  that  if 
either  party  should  break  the  agreement  the 
other  should  be  entitled  to  an  injunction  to 
restrain  such  breach.  That  it  was  further 
agreed  that  if  the  respondent  committed  a  breach 
of  the  agreement  the  petitioner  should  be  entitled 
to  proceed  in  this  court  for  a  declaration  of 
nollity.  Averment  that  there  had  been  no 
breach  of  the  agreement  on  Qxe  part  of  the  re- 
spondent : — Held,  that  the  respondent's  agree- 
ment not  to  soe  was  a  sufficient  consideration  for 
the  busband's  engagement  to  flo  the  like,  and 
that  such  an  agreement  although  not  by  deed 
was  therefore  a  bar  to  a  petition  for  declaration 
of  nullity.  Aldr'idge  t.  Aldridge,  or  A.  t.  M.^ 
&8  L.J.,P.8i  13  P.  D.  210;  69  L.T.806;  87 
W.  B.  240. 

AgT««mest  to  avoid  wrongful  Arrest.] — 

declaration  stated  that  an  action  was  depending 
at  the  plaintiff's  suit  against  D. ;  that  D.  was 
arrested  and  in  the  sheriff's  custody  b;  Tirtue  of 
a  capias,  indorsed  for  bail  for  a  debt ;  that  costs 
had  been  incurred  by  the  plaintiff  in  the  prose- 
cution of  the  action  ;  and  that  thereupon,  in 
consideration  that  the  plaintiff  would  discharge 
D.  oat  of  custody,  the  defendant  promised  to  pay 
the  plaintiff  the  debt,  interest,  and  costs  in  the 
action  against  D.;  and  that  the  plaintiff  dis- 
chafed  D.  Breach,  non-payment.  Flea,  that 
there  was  not  any  claim  or  demand,  or  cause  of 
action,  against  D.  in  respect  of  which  the  plain- 
tiff conld,  or  was  entitled  to  recorer  in  the 
action  ;  that  be,  l>y  diachai^ng  D.,  did  not  give 
op  or  part  with  any  available  remedy,  as  be  well 
knew ;  that  the  arrest  and  proceedings  were 
coloarable  only,  and  were  not  commenced  for 
the  purpose  of  trying  any  doubtful  or  contested 
question  of  fact : — Held,  that  the  declaration 
(usclosed  a  sufficient  consideration ;  and  that 
the  plea  was  no  answer,  as  it  did  not  show  that 
the  arrest  was  fratidnlent  or  illegaL  Smith  v. 
MmUeith,  2  D.  &  L.  368 ;  13  H.ft  W.  427 ;  14  L. 
J.,  Ex.  22  ;  9  Jur.  310. 

Payount,  Postponement  of— Undertaking  not 
Snfiireeable.]— The  defendant  entered  into  an 
undertaking  to  pay  200Z,  which  was  supposed  to 
be,  though  not  in  fact,  enforceable.  He  subse- 
quently gave  a  promissoiy  note  to  postpone  pay- 
ment it  this  sum : — Held,  that  the  note  was 
given  for  good  consideration.  King^ord  v. 
OzendeH,  65  J.  P.  789— C.  A. 

Conrpromlse  of  Unfoimded  Claim,] — The  com- 
piomiK  of  a  disputed  claim  made  bon&  fide  is  a 
good  consideration  for  a  promise,  even  although 
it  should  ultimately  appear  that  the  claim  was 
wholly  unfounded.  CailitJirr  v.  Bisehnjfs/ieim, 
39  U  J.,  Q.  B.  181  ;  L.  K.  5  Q.  B.  449  ;  18  W.  R. 
1127. 

Forbearance  to  prosecute  a  bon&  fide  claim  is 


a  valid  eonstdeiation  for  a  contract  althongh  the 
claim  is,  in  fact,  unfounded.  Ockfori  v.  Sarelli, 
26  L.  T.  504  ;  20  W.  H.  116. 

A  niece  went  through  the  ceremony  of  mar- 
riage with  her  uncle  ;  at  that  time,  unknown  to 
her,  his  wife  was  living,  but  she  soon  afterwards 
died,  and  the  niece,  from  the  time  of  her  mar 
riage,  lived  with  her  node  as  his  wife  ontil  be 
died  intestate ;  she  then  claimed  rights  as  his 
widow,  believing  herself  entitled  thereto,  and 
in  consideration  of  her  forbearing  to  prosecute 
those  rights,  the  sons  of  the  former  marriage 
promised  to  make  over  to  her  one-third  part  of 
the  property  of  the  deceased  : — Held,  that  there 
was  a  sufficient  consideration  for  their  promiBe. 
lb.  And  see  Wilby  v.  Mgee,  44  L.  J.,  0.  P.  SM ; 
L.  B.  IOC.  P.  497;  32L.T.  310. 

Trustees  under  a  local  act  called  on  defendant, 
who  was  agent  of  the  owner  of  certain  bouses,  to- 
pay  certain  expenses  chargeable  under  the  act 
on  the  owner.  The  defendant  told  the  trustees- 
that  he  was  not  owner,  but  that  B.  was,  and  that 
it  was  B.  who  was  liable.  The  trustees  bon& 
flde,  believing  the  defendant  to  be  personally 
liable,  threatened  to  take  proceedings  against 
him  to  enforce  payment ;  on  which  he,  notwith- 
standing he  knew  that  he  was  not  really  liable, 
the  trustees  consenting  to  take  a  less  amount 
than  their  claim  by  instalments,  gave  them  notes 
to  meet  the  instedments.  The  trustees  having 
sued  the  defendant  on  the  notes  Held,  that 
there  was  good  consideration  for  them,  and  that 
the  trustees  were  entitled  to  recover.  Gaok  v.. 
Wright,  1  B.  *  6.  669 ;  80  L.  J.,  Q.  B.  821 ;  1 
L.  T.  704. 

Forbearance  to  sue  is  a  good  consideratloa 
only  when  the  forbearing  party  has  a  lig^t  to* 
sue  in  his  own  name  either  at  law  or  in  eqnlty.- 
QraJiam  v.  Johnson,  38  L.  J.,  Ch.  374 ;  L.  B.  8 
Eq.  36  ;  21  L.  T.  77  ;  17  W.  R.  810. 

A  defence  to  an  action  of  assumpsit  alleging 
that  the  plaintiff  never  had  any  cause  of  action 
against  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  which  had  been  com- 
promised, and  thence  and  until  and  at  the  time 
of  the  promise,  as  he  well  knew,  is  sufficient. 
Wade  V.  Simeon,  2  C.  B.  648 ;  3  I>.  &  L.  687  :  16 
L.  J.,  a  P.  114;  lOJnr.  412. 

Compromise  of  Intended  Aotion.^ — A  bonA 
fide  compromise  of  a  real  claim  is  a  good  con- 
sideration, whether  the  claim  would  ^ve  been 
successful  or  riot.  Cbok  v.  WHght  (supra)  ; 
CallUher  v.  Bisehoffthe'tm  (supra)  ;  and  Ock- 
ford  V.  Sarelli  (supra),  approved,  and  the 
obeervationa  in  Banner,  Ht  parte  (17  Ch.  D. 
480,  490),  by  Lord  Esher,  M.R.,  on  the  authority 
of  these  cases,  dissented  from  by  the  court. 
JtTilet  V.  iVVw  Zealand  AlforA  Utafe  Co.,  55 
L.  J.,  Ch.  801 ;  32  Ch.  D.  266  ;  64  L.  T.  682  ;  34 
W.  B.  669— C.  A. 

A  shareholder  in  a  company  made  an  equitable 
mortgage  of  his  shares  in  favour  of  the  plaintiff 
as  security  for  an  advance,  and  the  plaintiff 
gave  the  company  notice  of  his  charge ;  after 
the  date  of  the  notice  the  shareholder  gave  a 
written  guarantee  to  the  company.  The  guar- 
antor was  not  only  a  shareholder,  but  he  was 
also  a  director  of  and  the  vendor  to,  the  com- 
pany. The  guarantee  was  given  at  a  general 
meeting  of  the  shareholders,  after  an  angry 
discussion  had  taken  place,  but  it  did  not  appear 
that  any  resolution  was  passed  at  such  meeting 
with  reference  to  it.  It  was,  that  a  minimum 
dividend  should  be  paid  to  the  shareholders 

Digitized  byGoOgIc 


107 


CONTBACT— : 


The  Matter  o). 


108 


yearly  during  ninety  years  ■  and  that  the  guar- 
abtor  Bhoold  pay  smns  safflcient  to  make  up  that 
iDinimnm  in  every  year  in  which  the  company 
had  not  earned  it.  There  was  no  consideration 
for  the  giving  of  the  guarantee  upon  the  fiace  of 
the  instrument,  but  it  was  found  by  the-  court 
that  it  was,  in  fact,  given  in  oonsidentioq  tit  an 
agreement  come  to  at  the  general  meeting  of  the 
shareholders,  to  abandon  proceedings  in  con- 
templation against  the  guarantor.  But  it  was 
held,  upon  appeal  (Bowen,  L.J.,  dissentiente), 
that  there  was  no  sufficient  evidence  of  any  in- 
tended claim  by  the  company  or  the  Bhareholders 
against  the  guarantor,  or  any  contract  binding 
the  company  to  abandon  such  claim,  and  accord- 
ingly that  tJicre  was  no  consideration  to  support 
the  guarantee  : — Held,  by  Bowen,  L  J,,  that  upon 
the  evidence  proceedings  had,  in  fact,  been 
threatened,  and  were  dropped  in  consequence  of 
the  guarantee  ;  and  that  tnis  was  sufficient  con- 
sideration to  support  it.  Ih. 

Torbearance  to  Sue  Third  Party.] — For  the 

purpose  of  inducing  the  plaintiflt  to  give  time  to 
llic  defendant's  father  for  payment  of  a  debt,  the 
defendant  signed  a  promissory  note  whereby  llie 
defendant's  &ther  and  the  defendant  jrantly  and 
severally  promised  to  pay  to  the  plaintiff  the 
amount  of  the  debt  with  interest  half-yearly  at 
the  rate  of  6  per  cent,  per  annum  until  the 
amount  was  paid.  The  plaintiff  having  forUirne 
to  sue  for  several  years  : — Held,  that,  the  plaintiff 
having  forborne  from  suing  the  defendant's 
fother  at  the  defendant's  request,  there  was  a 
good  consideration  for  the  ddendant's  liability 
on  the  note  although  there  was  no  contract  by 
the  plaintiff  to  forbear  from  suing.  Creart  v. 
Hunter  or  Burnyrat,  56  L.  J.,  Q.  B.  618  ;  19  Q. 
B.  D.  341  ;  67  L.  T.  fio4  ;  35  W.  B.  821— C.  A. 

Forbearance  by  the  plaintiff,  at  the  defen- 
dant's request,  to  enforce  a  fi.  fa.  against  the 
goods  of  a  third  person  for  60/.  is  a  valid  con- 
sideration for  the  defendant's  promise  to  pay  the 
plaintiff  107?.  in  seven  days.  Smith  v.  Algar, 
1  B.  at  Ad.  603  ;  9  L.  J.  (o.a.)  K.  B.  79.  S.  P., 
Paien  T.  BtoJua,  2  H.  BL  312. 

Staying  Proee0dingB.]—A  declaration  stated 
that  two  actions  had  been  commenced  by  the 

SlaiotiS  against  the  defendant,  and  were  then 
epending,  and  that  it  was  agreed  between  them 
that  the  actions  should  be  settled,  and  all  pro- 
ceedings therein  stayed,  and  that  the  defemlaot 
should  pay  to  the  plaintiff  AOl.  in  respect  of 
C08t8,  and  236/.  damages.  That  the  plaintiff  did 
whol^  cease  to  prosecute  the  actions,  and  had 
thence  continually  hitherto  stayerl  all  proceed- 
ings therein.  Broach,  non-payment  of  these 
sums : — Held,  that  the  staying  of  the  actions 
was  a  sufficient  consideration  lor  the  promise  of 
the  defendant ;  and  that  there  was  a  sufficient 
averment  of  pciformance  of  the  agreement  by 
the  plaintiff,  inaBiiiuch  as  the  court  would  inter- 
fere if  any  further  step  was  taken  by  him  in  the 
actions.  Orvwther  v.  Farrer,  16  Q.  B.  677  ;  20 
L.  J.,  Q.  B.  298 ;  15  Jur.  535, 

Settlement  of  Action  no  Bar.]— When  an  ogree- 
ment  has  been  entered  into  between  the  plaintiff 
and  defendant  in  a  cause,  that  the  cause  shall  be 
settled  by  the  payment  of  a  sum  of  money  to  the 
plaintiff  by  the  defendant,  and  the  defeinlant 
afterwards  refuses  to  perform  his  part  of  such 
agreement,  the  pendency  of  the  origiual  action  is 
no  bar  to  a  new  action  on  the  agreement  to  settle. 


l^ng  T.  PinumeavU,  L.  J.,  F.  0.  42  ;  L.  B.  6 
P.  C.  24S  ;  32  L.  T.  174 ;  23  W.  B.  576. 

 ■  Where  Doubt  as  to  Legal  Sighti.] — 

Abandoning  a  suit,  instituted  to  try  a  question 
in  respect  tit  which  the  law  is  doubtful,  is  a  good 
consideration  for  a  promise  to  pay  a  stipulated 
sum  ;  therefore,  where  a  ship,  having  on  lx)ard  a 
pilot  required  by  law,  ran  foul  of  another  vessel, 
and  proceedings  were  instituted  by  the  owners  of 
the  latter  to  comi>el  the  owners  of  the  former  to 
make  good  the  damages  ;  and  the  former  vessel 
was  detained  until  bail  was  given ;  and,  pending 
such  proceedings,  the  agents  of  the  owners  <^ 
the  vessel  detained  agreed,  on  the  owners  of  the 
damaged  vessel  renotmcing  all  claims  on'  the 
other  vessel,  and  on  their  proving  the  amount 
of  the  damages  sustained,  to  indemnify  them, 
and  to  pay  a  stipulated  sum  by  way  of  damages  : 
—  Held,  that  there  being  contradictory  decisions 
as  to  the  point,  whether  shipowners  were  liable 
for  an  injury  done  while  their  ship  was  undiM- 
the  control  of  a  pilot  required  by  law,  there  was 
a  sufficient  consideration  to  sustain  the  promise 
of  the  agents  of  the  owners  of  the  dctain«i  vessel 
to  pay  the  stipulated  damages.  Longridge  v. 
DortiUe,  6  B.  &  Aid.  117. 

— —  AfloraBeferenoo.] — Adeclaration  alleged 
that  'while  certain  differences  were  pending  be- 
tween the  plaintiff  and  the  defendant  respecting 
some  claims  of  tbo  plaintiff  to  a  deduction  from 
29,700/.  to  which  the  defendant  was  entitled,  it 
was  agreed  between  them  \(y  deed  that  that  sum 
should  be  paid  to  trustees  for  the  benefit  of  the 
defendant,  and  the  matters  in  difference  referred, 
the  costs  to  abide  the  event.  That  the  parties 
afterwards,  with  the  consent  of  the  arbitrator, 
agreed  that  on  the  immediate  payment  of  2001. 
by  the  defendant  to  the  plaintiff,  in  satisfaction 
of  his  claims,  the  reference  should  cease,  and 
each  party  pay  his  own  costs.  Breach,  non- 
paynjent  by  the  defendant  of  this  sum  : — Held, 
that  the  action  was  maintainable,  as  there  was 
a  sufficient  consideration  for  the  new  promise. 
Sniyth  T.  Holmei^  10  Jur.  862. 

 Where  Claims  TTnUqnidated.  j~A  declara- 
tion stated  that  the  defendant  was  indebted  to 
the  plaintiffs  in  divers  unliquidated  debts,  viz. 
for  so  much  as  they  deserved  to  have  of  the 
tlcfendant  forworkdone  by  them  as  attomcysfor 
him  ;  that  they  alleged  that  the  debts  amounted 
to  171/.  9«.  id.,  the  defendant  to  147/. ;  that  it 
was  agreed  that  the  dispute  between  them  should 
be  put  an  end  to,  and  the  amount  of  the  debts 
hxed  at  150/. ;  that  the  plaintiffs  shoiild  relin- 
quish their  claim  to  the  residue,  and  that  the 
debts  should  be  satisfied  ujwn  the  terms  of  the 
defendant  agreeing  to  pay  150/.;  that  the  dis- 
putes were  ended  ;  that  the  debte  were  agreed 
to  and  fixed  at  150/. ;  that  the  plaiuti%  had  not 
made  any  further  daira,  and  that  tiie  debts  were 
satisfied  upon  these  terms.  Breach,  non-payment 
of  15U/. : — Held,  that  the  declaration  was  bad  in 
not  disclosing  a  sufficient  consideration  f(«  the 
defendant's  promise  to  pay  the  150/.  Bridgman 
v.  Dean,  7  Ex.  199  ;  21  L.  J.,  Ex.  90. 

A  dedaration  that  disputes  and  controversies 
were  pending  between  the  [^intiff  and  defen- 
dant 03  to  whether  or  not  the  defendant  was  in- 
debted to  the  plaintiff  in,  to  wit,  the  sum  of 
173/.  2b.  Hd.,  for  monev  paid  for  the  defendant 
by  the  plaintiff  and  thereupon,  in  consideration 
that  the  plaintiff  would  promise  the  defendant 
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not  to  sue  the  defendant  at  anv  time  for  the 
recovery  of  the  sum  so  in  dispute  between  them, 
and  would  accept  from  the  defendant  100/.  in 
AStis&ction  and  discharge,  the  defendant  pro- 
mised to  pay  him  1002. : — Held,  that  tiie  mere 
existence  of  disputes  and  controversies  was  not  a 
<o&sideration  for  the  defendant's  promise  to  pay, 
DO  debt  being  alleged  to  be  due  and  no  action 
having  been  commenced.  Edwardt  y.  Binujh, 
11  3L  &  W.  611  ;  1  D.  &  L.  301 ;  12  L.  J.,  Ex. 
426  ;  7  Jnr.  607. 

A  dedaratkm  alleging  that  there  were  acconnts 
between  plaintiff  and  the  defendant  which  were 
open  and  unsettled,  and  that  there  were  disputes 
concerning  such  accounts,  and  mutual  claims  by 
each  party ;  and  that  it  was  agreed  that  they 
shonld  give  up  their  respective  claims  upon  each 
other ;  and  thereupon,  m  consideration  that  the 
plaintiff  would  rehnqnish  and  forbear  to  prose- 
cute all  claims  which  he  had  against  the  defen- 
dant, he  promised  the  plaintiff  an  annuity,  dis- 
closes a  snfficient  consideration  for  the  promise. 
Lleuxlltf/t  V.  Zleicellyn,  3  D.  &  L.  81S ;  15  L.  J., 

B.  4  ;  9  Jur.  991. 

Where  an  action  has  been  commenced  for  an 
nnliqnidated  demand,  payment  by  the  defendant 
of  an  agreed  sum  in  discharge  of  such  demand  is 
a  good  coDsideration  for  a  promise  by  the  plain- 
tiff to  stay  proceedings,  and  pay  his  own  costs. 
WilkiMon  V.  Byerx,  1  A.  &  E.  106  ;  3  N.  &  M. 
«53;  3  L.  J.,  K.:B.  144.  S.  P.,  Haywood  v. 
Jfmoer,  7  L.  T.  562  ;  11  W.  K.  169. 

Taking'  Collateral  Seoarity.]— A  debtor  being 
unable  to  meet  the  demands  of  his  creditors, 
they  signed  an  agreement  (which  was  assented 
to  by  the  debtor)  to  defer  payment  on  his 
covenanting  to  pay  two-thirds  of  his  annual 
incometo  a  trustee  of  theirnomination,  ami  giving 
a  warrant  of  attorney  as  a  collateral  security. 
The  creditors  never  nominated  a  trustee,  and  the 
agreement  was  never  acted  upon  ;  but  one  o£  the 
creditors  brought  an  action  against  tlie  debtor 
tor  his  demand  ;  the  debtor  never  signed  the 
agreement,  but  appeared  to  have  bccu  willing 
to  perform  his  pa^  of  the  engagement : — Held, 
that  the  agreement,  though  not  properly  an 
accord  and  satisfaction,  was  still  a  good  defence, 
as  it  constituted  a  valid  new  contract  between 
the  creditors  and  the  debtor,  capable  of  being 
immediately  enforced,  the  consideration  for  which 
to  each  creditor  was  the  forbearance  of  the  rest, 
and  as  thtire  appeared  no  failure  of  performance 
<ia  the  pert  of  the  debtor.  Good  v.  Chee*eman, 
2  B.  *  Ad.  328  ;  4  Car.  &  P.  513  ;  9  L.  J.  (0.9.) 
K.  B.  234.  See  Lewit  v.  Jonea,  6  D.  &  K.  r.li? ;  4  B. 
Jt  C.  506  ;  3  L.  J.  (o.S.)  K.  B.  270 ;  28  K.  R.  360. 

An  aaaignment  of  property  for  the  purpose  of 
aecuriug  debts  due,  and  to  be  doe,  with  a  power 
of  sale  upon  giving  six  months'  notice,  is  only  a 
-collateral  security  ;  and,  without  a  special  clause 
to  that  effect,  does  not  augend  the  remedy  by 
action  gainst  the  debtor.  Smea  v,  Widduwaon, 
4  Car.  ac  P.  151. 

Where  creditors,  in  consideration  of  a  debtor 
asBigDing  all  his  stock  in  trade  and  book  debts  to 
a  trustee  for  the  benefit  of  his  creditors,agrcoil  to 
execute  releases  as  soon  as  the  property  should 
realise  238^, : — Held,  that  by  this  agreement  the 
creditors  had  still  a  right  of  action,  though  they 
had  taken  a  security  from  a  purchaser  of  the 
*toc&  to  the  amount  of  22SI.  Wigletworth  v. 
WkUg,  1  Stark.  218. 

A  cnditor  demanding  security  for  a  debt,  the 
debtor  agreed  1^  letter  to  hypothecate  certain 


bales  of  goods  in  the  docks,  but  subsequently, 
under  ativiue,  refused  to  deliver  the  warrants. 
The  creditor  filed  a  bill  in  equity  for  a  declara- 
tion that  there  was  a  lien  on  the  goods,  for 
delivery  of  the  goods : — Held,  that  the  effect  of 
the  agreement  to  hypothecate  was  a  forbearance 
on  the  part  of  the  creditor.  Alliance  Sank  v. 
Broom,  2  Drew.  &  Sm.  289 ;  5  N.  B.  69  ;  84 
L.J.,Ch.2o6;  10  Jup.  (N.B.)  1121 ;  11L.T.882: 

13  W.  R.  127. 

To  an  action  against  maker  of  a  note,  pajaUe 
three  months  afterdate,  he  pleaded  that  the  note 
was  delivered  by  him  to  the  plaintiff  for  and  on 
account  of  a  judgment  debt  recovered  by  the 
plaintiff  against  him  ;  and  that,  except  as  afore- 
said, there  never  was  any  consideration  or  value 
for  making  or  tlelivering  the  note  to  the  plaintiff : 
— Held,  that  the  plea  was  bad,  inasmuch  as  ife 
shewed  there  was  an  existing  debt,  on  account 
of  which  the  note  was  made,  and  the  giving  of 
the  note  was  evidence  of  an  agreement  by  the 
plaintiff  to  suspend  his  remedy  upon  the  judgment, 
which  was  a  sutficient  consideration  for  the  note. 
Baker  v.  Walker,  14  M.  &  W.  465  ;  3  D.  t  U  46 : 

14  L.  J.,  Ex.  371. 

Withdrawal  of  Petition  to  Wind  up  Company.] 

— A,  having  presentcil  a  petition  for  winding-up 
a  company,  V.  &  Co.  signed  tlie  following 
guarantee  : — "  In  consideration  of  yonr  with- 
drawing the  petition  you  have  presented  for 
winding  up  the  company  called  John  King  k 
Co.,  Limited,  we  agree  to  pay  you  all  the  costs 
you  have  incurred  of  and  in  relation  to  sudi 
petition,  and  to  indemnify  you  against  all  costs 
(if  any)  you  may  be  liable  to  pay  to  the  company, 
or  to  any  other  parties  appealing  for  or  in 
reference  to  the  petition.  We  further  agree  to 
Ritarantee  the  payment  to  you,  within  eighteen 
months  from  this  date,  by  the  company  or  the 
liquidator,  of  the  principal  of  your  debt  of  722Z." 
In  an  action  on  the  second  branch  of  the 
guarantee : — Held,  that  the  consideration  applied 
to  both  promises;  that  the  consideration wasthe 
withdrawal  of  the  then  pending  petition,  and  not 
the  forbearing  for  eighteen  months  to  proceed 
with  any  petition  to  wind  up  the  company  ;  and 
that  such  a  consideration  was  siifBcient  to  support 
the  promise.  IIarrit,y.  i'ctiahlfi,  il  L.  J.,  Ex. 
180;  L.  R. 7 Ex.  235;  26L.T.437;  20W.B.974. 

Covenant  not  to  Boe.]— ^  BEED  akd  BOND 
(Release). 

Compron^a  of  Crindnal  ProeaecUnn.] — JSm 

infra,  col.  180. 

d.  Of  Karrlave. 

Agreement  by  Parents.]— Parents  of  the  con- 
tracting parties  to  a  marriage  mutually  a^eed  in 
writing,  after  the  marriage,  as  a  mode  of  giving 
effec(  to  the  verbal  promises  made  before,  to 
provide  a  marriage  portion,  and  the  father  of  the 
woman  promised  to  ymy  'Ml.  to  his  son-in-law,  and 
the  father  of  the  man  to  p.iy  100/.: — Held,  that  the 
son-in-law  being  n  strangoi-  to  the  consideration 
could  not  sue  his  father-in-law,  upon  the  promise  ; 
and  tliat  the  relation  of  parent  and  child  did  not 
create  any  exception  to  the  rule.  Ttcfddle  v. 
Atkinton.l  B.  i  S.  303  ;  30  L.  J.,  Q.  B.  265 ;  8 
Jur.  CN.S.)  332  ;  4  L.  T.  468  ;  9  W.  R.  781. 

A.  verbally  promised  to  give  his  daughter  2002., 
on  her  marriage  with  B.,  if  B.'s  father  would 
give  the  like  amonnt.  B.  told  A.  that  his  father 
would  do  80.  A.  then  paid  the  200/.,  after  which 
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the  marriage  was  solemniaed.  B.'s  father  i)aid 
of  his  200/.,  and  died  leaviog  B.  his  exe- 
cutor, B,  claimed  a  right  to  retain  1502,  oat  of 
his  father's  nssets.  The  jndge  of  the  county 
court  decided  in  his  fovoar ;  and  an  appeal  from 
tliatdeciston  wasdismissed  witfacosts.  Willuimt 
T.  WiUianu,  87  L.  J,,  Ch.  854  :  18  L.  T.  788. 

Parol  FromlM  by  BelatiTfl,}— The  fact  that  a 
parol  promise  bad  been  made  by  a  relative  of  a 
Wang  lady  to  her  then  intended  husband  that 
he  would  "mabe  a  suitable  provision  for  her" 
does  not  supply  a  valuable  consideration  for  a 
bond  for  20u/.  passed  by  him  to  the  husband 
Buttequenlly  to  the  marriage.  M^Athis  v. 
M'Caf,  It.  B.  2  Eq.  447  ;  16  W.  B.  1187. 

Sntteiaiiey.] — declaration  alleging  that  G. 
and  W.  agreed  to  marry,  and  In  consideratloQ 
thereof  the  defendant  wrote  and  sent  to  W.  a 
letter  (setting  it  out  verbatim),  "  So  soon  as  all 
pecuniary  and  necessary  arrangements  are  made 
to  constitute  a  legal  marriage,  as  proposed,  1  wiU 
be  prepared  to  pay  over  for  your  behoof  SOOi.," 
the  letter  signed  with  his  initials  only,  "  E.  C. ; " 
shows  an  absolute  promise  by  the  defendant,  and 
a  good  consideration  for  it.  Chickegter  v.  Cobb, 
14  L.  T.  433. 

A.,  bein^  about  to  marry  B.,  the  uncle  of  A. 
addressed  him  by  letter  thus  : — "  I  am  glad  to 
hear  of  your  intended  marriage  with  B.,  and  as  I 
promised  to  assist  you  at  starting,  I  8m  happy  to 
tell  you  that  I  will  pay  to  you  150/.  yearly 
during  my  life,  and  until  yonr  annual  income, 
deriv^  from  your  profession  of  a  chancery  bar- 
rister, shall  amount  to  600  guineas,  of  which 
your  own  admission  will  be  the  only  evidence 
that  I  shall  receive  or  require"  : — Held,  that  the 
letter  contained  a  good  fxmsideration  to  support 
an  action  against  the  executors  of  the  ancle  for 
arrears  of  the  annuity.  SJutdwell  v.  Skadwell, 
9  C.  B.  (N-S.)  159  i  30  L.  J.,  C.  P.  145  ;  7  Jur. 
CN-S.)  811  ;  3  L.  T.  628  ;  9  W.  R.  163. 

An  unattested  paper  signed  by  A.  and  by  him 
handed  to  B.  stated  that  as  a  mark  of  bis  esteem 
and  great  friendship  he  agreed  to  allow  B.  600/. 
a  ycftr,  and  that  after  his  (A.'8)  death  he  had  in 
lieu  thereof  bequeathed  to  him  10,0002.  B,  took 
this  document  to  C,  who  tbereupim  consented 
to  the  marriage  of  her  daughter  with  B.,  such 
consent  having  hitherto  been  withheld  on  the 
ground  of  B.'b  want  of  means.  The  marriage 
took  place,  but  no  settlement  was  made  by  B. 
on  his  wife.  A.  died  about  six  months  after 
signing  the  paper,  having  paid  B.  the  first 
quarter  of  the  allowance  of  500/.  a  year.  His 
will  contained  no  provision  whatever  in  favour 
of  B. : — Held,  that  assuming  the  consent  of  C.  to 
her  daughter's  marriage  with  B.  to  have  been 
given  on  the  &ith  of  titte  engagement  contained 
in  the  paper,  there  was  no  such  connection 
between  A.a  promise  or  representation  an^  the 
consent  given  by  C.  as  to  sustain  a  claim  against 
A.'s  estate.  Ihukteood  v.  Jermyn,  12  Ch.  D.  776  ; 
37  W.  B.  888. 

Bdeue  of  Froinis*.J~A  ctmtract  to  grant  an 
annui^,  in  consideration  ot  the  discontinuance 
of  cohabitation,  and  of  the  release  of  an  alleged 

Sromise  of  marriage,  can  be  enforced  in  equity. 
:eeimit  v.  HandUy,  2  De  O,  J.  &  S.  283  ;  10 
Jur.  (K.8,)  906  i  10  L.  T.  800 ;  12  W.  B.  1021. 

Kuitay*  on  Taith  of  B^^raimtatlinu— 8p*- 
•ifle  Ferfteimiios.] — Previon^  to  tiie  manias  of 


the  plaintiff  and  his  wife,  C.  W,,  negotiations  for 
a  settlement  of  her  property  had  been  going  oa, 
and  on  the  14th  January,  1876,  M.,  a  connectiofl 
of  C.  and  trustee  of  her  property,  wrote  to  tbs- 
plaintifl :  "  I  trust  to  you  that  aU  will  be  done 
as  we  should  desire,  and  if  from  any  cause  you 
are  tempted  to  marry  before  the  settlements  arc 
signed,  you  will  before  the  wedding  write  a  letter 
to  our  solicitors  contracting  to  settle  on  C.  aU 
her  fortune  coming  to  her  eventually ."  On  the 
16th  January  the  phiintiff  accoidingltr  vtote  to 
the  solicitor :  "  In  the  event  of  my  marriage 
with  Miss  W.  taking  place  before  the  settlements 
are  ready,  I  agree  to  Miss  W.'s  fortune  being 
settled  on  herself."  The  marriage  took  place 
next  day  without  any  settlement  or  any  further 
agreement  or  articles  having  been  signed : — 
Held,  that  the  marrit^  must  be  presumed  to 
have  taken  place  in  reliance  by  C,  W.  upon  the 
plaintiff's  letter,  and  that  there  was  a  contract  to 
settle  C.  W.'s  property  signed  by  the  parties  to  be 
charged.  Reference  accordingly  to  chambers  to 
settle  a  proper  settlement.  Viret  v.  Firrf,  50 
L.  .r.,  Ch.  69 ;  17  Ch.  D,  365,  n. ;  43  L.  I.  493. 

PromiBo  by  Letter  to  Settle  tuponeded  by 

snbsequent  Settlement.] — The  father  of  a  lady 
wrote  to  her  intended  husband  that  be  and  his- 
wife  had  determined  to  settle  on  their  daughter 
2,000/.,  and  that  in  addition  she  would  have 
2,000/.  on  her  mothers  death,  and  at  least  a» 
much  on  her  father's  death.  Eleven  months 
afterwards  the  marriage  took  place ;  and  on  that 
occasion  a  formal  agreement  for  a  settlement  oT 
2,000/.  was  executed,  the  letter  not  being  in  any 
way  referred  to.  The  mother  died  sixteen  yearsi 
and  the  father  died  twenty-five  years  after  the 
marriage.  The  husband  then  claimed  from  the 
father's  estate  4,000/.  under  the  promises  con- 
tained in  the  letter  :— Held,  that  the  lett^  had, 
under  the  circumstances,  been  superseded  by  the 
agreement  for  a  settlement,  and  claim  disallowed. 
liadeock.  In  re,  Kingdon  v,  Tagert,  17  Ch,  XL 
361 ;  43  L.  T.  688  ;  39  W.  B.  278. 

2.  Wakbanty. 

Implied  from  Intention  of  Parties.] — An  im- 
plied warranty,  or,  as  it  is  called,  a  covenant  in 
law,  88  distinguished  from  an  express  contract  or 
express  warranty,  really  is  in  all  cases  founded 
on  the  presumed  intention  of  the  parties,  and 
upon  reason.  The  implication  which  the  law 
draws  from  what  must  obviously  have  been  the 
intention  of  the  parties,  the  law  draws  with  the 
object  of  giving  efficacy  to  the  transaction,  and 
preventing  such  a  failure  of  consideration  as 
cannot  have  been  within  the  contemplation  ot 
either  side  ;  and  I  believe  if  one  were  to  take  all 
the  cases  of  implied  warranties  or  covenants  in 
law,  it  will  be  found  that  in  all  of  them  the  law 
is  raising  an  implication  from  the  presumed 
intention  of  the  parties  with  the  object  of  giving 
to  the  transaction  such  efficaCT  as  both  parties 
must  have  intended  that  at  all  events  it  should 
have— Per  Bowen,  LJ.  The  Moorcock,  58  L.  J, 
P.  73 ;  14  P.  D.  64 ;  60  L.  T.  654 ;  87  W. 
439  ;  6  Asp.  H.  C,  873. 

As  to  Fitness  of  Artloles  sappliad  to  peifim 
Services.] — The  plaintiff,  a  master  mariner,  con- 
tracted with  the  defendants  for  a  lumpsum  to  be 
paid  him  by  the  defendants,  to  take  a  certain 
specified  steam-tog  of  the  defendants,  towing 
six  sailing  barges,  from  Hull  to  the  ^uila,  the 
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plaintiff  paying  the  crew  and  providingproTtoions 
for  all  on  board  for  seventy  days.  The  engines 
d  the  {iteam-tug  were  damaged  and  oat  of  re- 
pair at  the  time  of  the  contract,  bat  neither  the 
plaintiff  nor  defendants  were  then  aware  of  this. 
The  coDseqnence,  however,  of  the  engines  being 
■o  defective  was  that  the  time  occupied  in  the 
voyage  was  increaecd,  and  the  {daintiff's  gain 
in  p^orralng  his  contract  was  much  less  than  it 
would  otherwise  have  been  : — Held,  by  Brett  and 
Cotton,  LJ that  as  the  contract  related  to  a 
specified  vessel,  there  was  no  implied  under- 
tnkiDg  by  the  defendants  that  it  should  be 
reasonably  efficient  for  the  purposes  of  the 
voyage,  and  that  therefore  the  defective  state  of 
the  engines  gave  the  plaintiff  no  cause  of  action, 
It  not  ftppeariog  that  the  engines  were  in  a 
worse  state  when  the  plaintiff  took  possession  of 
the  vessel  than  they  were  at  the  time  of  the 
contract.  Robertton  v.  Amazon  Tug  and  Light' 
entgf.  Co.,  61  L.  J.,  Q.  B.  68  ;  7  Q.  B.  D.  598  ;  46 
L.T.X46;  30  W.  B.  808  ;  4  Asn.  M.  C.  496— C.  A. 

Held,  contra,  Bramwell,  L,J.,  that  the 
defective  state  of  the  engines  gave  the  plaintiff  a 
canRe  of  action,  as  there  was  an  implied  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective.  Ih. 

Of  FttuH  of  Ooodj  fbr  Shlpmant]— When 
the  owner  of  a  vessel  has  the  opportunity  of 
examining  goods  shipped  on  boarn  of  her,  no 
warranty  on  the  part  of  the  owner  of  the  goods 
can  be  implied  that  they  are  fit  to  be  carried  on 
the  voyage.  Aeatot  v.  Burnt,  47  L.  J.,  Ex.  666  ; 
3  Ex.  D.  282  ;  26  W.  B.  624— C.  A. 

Of  BeaworfUlMtt  of  Ship  far  Voyage.]— 

A  shipowner  warrants  the  fitness  of  his  snip 
Then  she  starts,  and  not  merely  that  he  will 
honestly  and  bon&  fide  endeavour  to  make  her 
fit.  This  role  is  not  limited  to  cases  in  which  the 
ihlpowner  holds  himself  out  as  a  common  carrier. 
JjmYofT  Wilton,  45  L.  J„  Q.  B.  486 ;  1  Q.  B. 
D.  377  ;  34  L.  T.  677  ;  24  W.  a  706. 
See  alto  SHIPPING. 

Of  Fowsr  to  issue  Debentures.  I—The  directors 
of  a  railway  company  which  had  fully  exerciBe<l 
the  borrowing  powers  conferred  upon  it  by  its 
special  act,  in  August,  1864,  advertised  that  th^ 
prepared  to  receive  proposals  for  loans  on 
mortgage  debentures,  to  replace  loans  falling 
due.  W.  offered  a  loan  of  600/. ;  and  his  offer 
being  accepted,  he  in  the  same  month  sent  his 
cheque  for  500/.  to  the  directors,  for  which  he  re- 
quested that  a  debenture  should  be  issued  to  him. 
In  pursuance  of  a  resolution  of  the  directors  to 
that  effect,  the  cbeqne  was  handed  to  the  con- 
tractor for  the  works,  who  had  been  (but  had 
then  ceased  to  be)  the  holder  of  seven  deben- 
tore  bonds  for  6002.  each  ;  and  he  was  requested 
to  transfer  one  of  them  to  W. ;  and  it  was  by  the 
same  resolntion  directed  "  that  such  bond  be  on 
the  1st  of  October  exchanged  for  a  new  one." 
The  contractor  kept  the  cheque  (which  was  duly 
honoured),  but  was  unable  to  transfer  the  deben- 
ture ;  and  in  pnrsuance  of  a  resolution  of  the 
directors  of  the  Stb  of  October,  a  new  <lebenture 
bond  for  5002.  was  sealed  and  sent  to  the  execu- 
tor of  W.  A  director  of  the  company  was  a 
party  to  each  of  the  above  transactions.  By  a 
decree  of  the  Court  of  Chancery  of  the  14th  of 
February,  1868,  the  debenture  wasdeclared  void, 
as  being  for  a  sum  in  excess  of  the  borrowing 
powers  of  the  company  : — Held,  that  the  director 


was  liable  as  for  a  breach  of  warranty  ;  that  the 
directors  had  power  under  the  circumstances  to 
issue  a  debenture,  which  would  be  valid  and 
binding  upon  the  company  ;  and  that  the  exe- 
cutor was  entitled  to  recover  as  against  him  the 
o002.,  together  with  interest  by  way  of  damages. 
Week*  v.  ProveH,  42  L.  J.,  C.  P.  129  ;  L.  B.  8  0. 
P.  427  ;  21  W.  R.  676. 

A  promoter  and  managing  director  of  a  silver 
lead  ore  company  issued  a  prospectus  of  the  com- 
pany, stating  that  the  promoters  did  not  hesitate 
to  guarantee  to  the  bearers  and  holders  of  shares 
in  the  company  a  minimum  annual  dividend  of 
33  per  cent. : — Held,  that  he  was  liable  to  be  sued 
for  fraud  by  a  person  who  was  induccfl,  1^  the 
statement,  to  become  a  holder  of  shares  in  the 
company,  the  representation  being  fnbe,  to  the 
knowledge  of  the  defendant,  and  it  havingcansed 
damage  and  loss  to  the  plaintiff.  Gerhard  ▼. 
Batet,  2  EL  &  BL  476  ;  1  C.  L.  K.  S68  ;  22  L.  J., 
Q.B.364;  17  Jur.  1097;  1  W.B.383. 

And  tee  CoxpAinr. 

Building  ■odvtj— Fowsr   to  Borrow.]— A 

person  lent  money  to  a  building  society,  estab* 
lished  under  6  &  7  WilL  4.  c.  32,  and  received  the 
following  certificate; — "I.  P.  Benefit  BuiUliag 
Society.  This  is  to  certify,  that  R.  has  this  day 
deposited  702.  with  the  I.  P.  Benefit  Building 
Society,  for  a  period  of  three  months  certain, 
upon  which  interest  at  the  rate  of  H.  per  cent, 
per  annum  will  be  allowed."  This  certificate 
was  signed  by  the  directras.  The  lender  after- 
wards discovered  that  the  rules  of  the  society  did 
not  empower  it  to  borrow  money,  and  sued  the 
directors  who  had  signed  the  instrument : — 
Held,  that  they  were  personally  liable,  as  the 
certificate  amounted  to  a  warranty  on  their  part 
that  the  society  had  power  to  borrow  monqr 
RiekardtM  v.  WUliaviton,  40  L.  J.,  Q.  B.  146  ; 
L.  B.  6  Q.  B.  376. 

On  Letting  land.] — There  is  no  implied 
warranty  on  the  part  of  a  lessor  who  lets  land  for 
agricultural  purposes,  that  no  noxious  plants  are 
growing  on  the  demised  [wemises.  Mrtkine  v. 
Adeane,  42  L.  J.,  Ch.  836  ;  L.  B.  8  Cb.  766  ;  29 
L.  T.  281 ;  21  W.  B.  803. 

Demise  of  Land  and  Premisea.]— There  is  no 
implied  warranty  attached  by  law  to  a  demise  of 
land  orpremi8e3,that  they  are  fit  for  any  particu- 
lar purpose.  Hart  V.  Windfor,  12  M.  t  W.  68  ; 
13  L.  J.,  Ex.  129;  8  Jur.  150.  S.  P.,  Suttm 
V.  Temple,  13  M.  ft  W.  62 ;  13  L.  J.,  Ex.  17; 
Surplice  v.  Fanuworth,  8  Scott  (N.B.)  907  ;  7 
Man.  ft  G.  576  ;  13  L.  J.,  C.  P.  215. 

And  there  is  no  implieil  duty  in  an  owner  of  a 
bouse,  which  is  in  aruinousand  unsafe  condition, 
to  inform  a  proposed  tenant  that  it  is  unfit  for 
habitation^  and  no  action  will  lie  against  him  for 
an  omission  to  do  so,  in  the  absence  of  an  express 
warranty  or  active  deceit.  JCoatt  t.  Caaaga» 
CMirt),  IOC.  B.  691. 

 Of  Famished  House.] — In  an  agreement 

for  the  hire  of  a  furnished  house,  to  be  occupiecl 
from  a  certain  date  during  a  definite  period,  there 
is  an  implied  conditioner  awarranty<m  the  part 
of  the  iMidlord  that  the  premises  are  reasonably 
fit  for  habitation.  If  they  are  unfit  at  the  com- 
mencement of  the  term,  the  tenant  does  not 
obtain  that  for  which  he  contracted,  and  ia  there- 
fore entitled  to  rescind  the  agreemeuL  Wiltcn 
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Fatek-Hatten,  46  L.  J.,  Ez.  489 ;  2  Ex.  D.  836 ; 
86  L.  T.  478  ;  25  W.  B.  537. 

It  is  an  implied  coDttition  on  the  letting  of 
a  furnished  house  that  it  should  be  reasonably  fit 
for  habitation,  and  not  infested  and  overrun  with 
bugs.  Smith  V.  Marrable,\\  M.  &  W.  5  ;  Car.& 
M.  479 ;  12  L.  J..  Ei.  223.  S.  P.,  Campbell  v. 
W»nlock  iL-^rd),  4  F.  &  F.  716. 

One  who  has  agreed  to  take  a  furnished  house 
is  not  bound  to  fulfil  his  contract  if  the  house  be 
infected  with  measles  at  the  date  fixed  for  the 
commencement  of  the  tenancy.  Sird  v,  (freville 
iLord),  1  Cab.  ii  E.  317. 

See  alto  IiAkdiabd  and  Tenabt. 

BuUding  aesordlng  to  FUai.]— The  plaintiff 
having  inspected  certain  [dans  and  specifications 
which  had  been  prepared  by  an  engineer  for  the 
defendants,  contracted  with  the  latter  to  build  a 
bridge  according  thereto.  The  work  was  begun, 
but  the  mode  of  erection  prescribed  by  the  plans 
and  specifications  proved  defective,  and  an 
iteration  was  necessarily  made  under  the 
direction  of  the  engineer,  which  occasioned  great 
delay  in  the  execution  of  the  work,  in  conse- 
quence of  which  the  plaintiff  stistained  coa- 
eiderable  damage.  In  an  action  against  the 
defendants  for  damages  as  for  a  ^cach  of 
warranty : — Held,  that  there  was  no  hnplie<l 
wuranty  on  their  part  that  the  work  couM  be 
done  in  the  mode  prescribed  W  the  plans  and 
specifications,  and  that  the  puiintiS  was  not 
therefore  entitled  to  recover.  Tkom  v.  Londm 
Corporation,  46  L.  J.,  Ex.  487  ;  1  App.  Cas.  1«0 ; 
34  L.  T.  545  ;  24  W.  K.  932— H.  L. 

In  Lift  Policy— "Btrifltly  Temperate."]  — 

See  Thornton  y.  Weem$,  9  App.  Cas.  671— Hi  L. 
<Sc.) 

Btaad  at  BaoM.J — A  man,  who  causes  a 
building  to  be  erected  for  viewing  a  public 
«xhibttion  and  admits  persons  on  payment  of 
money  to  a  seat  in  the  buUding,  impliedly  under- 
takes that  due  care  has  been  exercised  in  the 
«rcction,  and  that  the  building  is  rcason.ibly  fit 
for  the  purpose ;  and  it  is  immaterial  whethcr 
the  mon^is  to  be  appropriated  to  his  own  use 
or  not  Franeh  v.  OivkreU,  10  B.  S.  850 ; 
39  L.  J.,  Q.  B.  291  ;  L.  R.  5  Q.  B.  501 ;  23  L.  T. 
■466  i  18  W.  R.  1205— Ex.  Ch. 

Stability  of  Stable.]— A  livery  stable  keeper 
bad  contracted  with  a  builder  to  erect  a 
btiilding,  of  which  the  lower  part  was  to  be  a 
ehed  intended  for  the  reception  of  carriages,  and 
the  up[)er  part  to  be  used  for  other  purposes. 
Two  carriages  and  horses  were  placet!  under  ihe 
shed  when  the  lower  part  of  the  building  had 
been  completed,  but  while  the  contractor's  work- 
men were  still  on  the  upper  floor.  The  building 
was  blown  down  by  a  nigh  wind,  and  the  car- 
liages  were  injured.  It  was  not  disputed  that 
the  builder  was  one  whom  a  careful  and  prudent 
person  might  trust,  and  that  the  livery  stable 
Icceper  had  no  notice  of  any  negligence  on  the 
•contractor's  part ;  but  it  was  proposed  to  prove 
that,  owing  to  the  neglect  of  the  contractor  and 
his  workmen,  the  biiildfng  was,  in  fact,  unskil- 
fully built  and  unsafe.  The  judge  mled  that  the 
liability  of  the  livery  stable  keeper  was  that  of 
an  ordinary  l)ailec  for  hire,  and  that  all  he  was 
bonnd  to  do  was  to  use  ordinary  care  In  the 
Iceef^g  of  the  carriages  ;  and  that  if,  in  causing 
the  thai  to  be  built,  he  did  all  that  a  careful 


man  would  do,  be  would  be  exempt  from  liability 
for  an  event  which  was  caused  by  the  careless  or 
improper  conduct  of  the  builder,  of  which  the 
livery  stable  keeiwr  had  no  notice  : — Held,  that 
the  direction  was  right,  for  it  could  not  reason- 
ably be  inferred  that  be  had  warranted  that  the 
shea  was  reasonably  fit  for  the  purpose  to  which 
it  was  applied,  inasmuch  as  this  would  charge 
him  with  a  trust  beyond  what  the  nature  o£  the 
thing  put  it  in  his  power  to  perform,  and  although 
it  was  reasonable  to  require  him  to  use  due  care 
to  ascertain  whether  the  building  was  socure, 
and  by  himself  and  his  servants  to  take  due  care 
to  maintain  it  in  a  proper  state,  it  would  be  an< 
reasonable  to  go  turtner.  Searle  y.  LarerieTt, 
43  L.J.,  Q.  B.  43;  L,  B.  9Q.  B.43;  30L.T.89; 
22  W.  R.  SG7. 

Day  of  Sailkig  of  Ships.] — C,  who  resided  in 
Ireland,  having  applied  to  emigration  agents  in 
T»ndoQ,  respecting  a  passage  for  himself  and 
family  on  b«iird  their  ships  to  Australia,  received 
in  answer  a  letter  in  which  they  agreotl  to  con- 
vey him  and  hie  family  for  65;.  This  letter  was 
written  on  the  fly-sheet  of  a  printetl  circular 
headed  "  Emigration  to  Australia,"  and  which 
Ktated,  that  ships  "will  be  despatched  on  the 
appointed  days  (wind  and  weather  permitting), 
for  which  written  guarantees  wiU  be  piveu." 
Then  followed  a  list  of  ships,  in  which  the 
"  Asiatic  "  was  named  as  to  sail  from  London  on 
the  15th  of  August,  and  from  I'lymouth  on  tl>e 
25th.  In  another  part  of  the  circular  it  was  stated  ; 
"Passengers  from  Ireland  can  readily  join  at 
Plymouth.  A  deposit  of  one-half  the  iiassagc- 
money  to  be  paid  at  the  time  the  bertha  arc 
engaged,  the  balance  to  be  paid  prior  to  granting 
the  embarkation  order."  C.  engage<)  a  berth  on 
board  the  ship  "Asiatic,"  and  paid  the  agents  a 
deposit,  but  nowrittcnguarantee  wasgiven.  The 
' '  Asiatic  "  did  not  arrive  at  Plymouth  mitil  the  3rd 
of  September,  although  not  prevented  by  wind  or 
weather.  C.'s  berth  was  kept  vacant  from  Lon- 
don to  Plymouth  : — Held,  that  the  statement  in 
the  circular  was  not  a  mere  representation,  but  a 
warranty  that  the  *'  Asiatic  "  would  sail  on  the 
days  appointed,  and  that,  as  she  did  not,  C.  was 
justified  in  taking  a  passage  on  bianl  another 
vessel,  and  was  entitled  to  recover  from  tbe 
agents  the  amount  of  the  dcjiosit  and  the  ex- 
penses he  had  been  put  to  by  the  delay  at 
Plymouth.  Crantton  v.  Marnhall,  o  Ex.  39& ; 
19  L.  J.,  Ex.  340.   And  tee  Shipfisg. 

Varramty  en  Sale  of  Oooda.]- &w  Sale  of 
Goods. 

Ok  FoUeiai  of  bmnuwe.]— &«  Insurakce — 
Shippino. 

On  CoiiTeyanee  of  FMHngert  and  Qoo&i.] — 

See  Cabriebs. 

Authority  to  Kake.]- ^  Principal  axd 

AGENT. 

8.  Condition  Pbecedent. 

a.  Oenezally. 

Ooutmetion.] — ^What  is  or  is  not  a  condition 
precedent,  depends  not  on  merely  technical 

wonls,  but  on  the  plain  intention  of  the  parties, 
to  be  deduced  from  the  whole  instrument. 
Itoberti  V.  Sr^t,  11  H.  L.  Cas.  337 ;  84  L.  J., 
C.  P.  241  :  11  Jur.  Cn.8.)  377  ;  13  L.  T.  286  :  18 
W.  R.  687. 


Digitized  by 


Google 


117 


CONTRACT— Tfte  Matter  of. 


118 


Mag  to  root  of  Contraet.]— An  agreement  was 
entered  into  by  which  the  defendant  engaged 
the  [duntifi  to  sing  and  play  the  principal  part 
in  a  new  opera,  "commencing  on  or  about  No- 
imber  14ui,  at  a  weekly  salary  of  III.,  and  to 
continne  on  at  that  gam  for  a  period  of  three 
moothB,  moTiding  the  opera  shall  mn  for  that 
period.  The  engagement  to  he  Bubject  to  the 
ordinary  roles  and  regulations  of  the  theatre." 
Iliepicce  was  announced  for  the  28th  of  Novem- 
ba.  The  plaintiff  attended  reheaisals  till 
November  33rd,  when  she  was  takoi  ilL  On 
the  25th,  finding  that  she  would  probably  be 
amble  to  appear  on  the  28th,  the  defen<hint  en- 
p^ed  L.  on  the  terms  that  she  should  be  ready, 
tnd,  if  the  plaintiff  could  not,  should  sing  on  the 
opening  night,  and  thenceforward  till  December 
nth,  at  lot.  per  week.  The  jdaintiffs  illness 
cantinned,  ana  L.  entered  npon  and  fulfilled  her 
«igagement  On  December  4th.  the  plaintifi 
htTing  recovered,  offered  to  take  her  pllce,  but 
*u  refused,  and  sued  the  defendant  for  a  breach 
of  contract.  The  jurj'  found  that  the  non-at- 
tendance of  the  plaintiff  on  the  opening  night 
vu  not  of  BQch  material  consequence  to  the 
defendant  as  to  entitle  him  to  rescind  the  con- 
tnct,  bat  that  it  was  of  such  consequence  as  to 
Rnder  It  reasonable  for  him  to  employ  another 
aitiBte^  and  that  the  employment  of  L.  as  made 
ns  natooafale  : — Held,  that  the  latter  finding 
vu  to  the  effect  that  no  substitute  capable  of 
pofrainii^tbe  part  adequately  could  be  obtained 
except  on  the  terms  that  she  should  be  perma- 
nenUy  engaged  at  higher  pay  than  the  plaintiff ; 
tod  that  being  so,  it  foUowed  as  a  matter  of 
law  that  the  failure  on  the  plaintiff's  part  to 
»ppiai  OR  the  opening  night,  went  to  the 
^  root  of  the  contract,  and  discharged  the 
detedant  Pinatard  v.  Spiera.  45  L.  J.,  Q.  B. 
ei ;  1  Q.  B.  D.  410 ;  34  L.  T.  672  ;  24  W.  B. 

m. 

An  agreement  between  Or.,  director  of  an 
ope^^  and  B.,  a  dramatic  singer,  contained 
elaiaes  to  the  following  effect.  The  engage- 
ment was  to  begin  on  the  30th  of  March,  1875, 
ud  end  tm  the  13th  of  July.  B.  was  not 
to  sing  ont  of  the  theatre  in  the  United  King- 
dom from  the  Ist  of  January  to  the  3l8t  of 
December,  1875,  without  the  written  permission 
«f  G.  B.  agree<l  to  be  in  London  without  fail 
•t  least  six  days  before  the  commencement  of 
tlie  engagement  for  the  purpose  of  rehearsals. 
B.  petfomed  the  condition  relating  to  not  sing- 
ing in  the  United  Kingdom  after  the  1st  of 
January,  1876,  but,  owing  to  temporary  illnera, 
failtd  to  arrive  in  England  until  the  "iSth  of 
Maich.  G.  thereupon  refused  to  employ  him, 
and  put  an  end  to  the  agreement  In  an  nction 
by  B.  against  G.  for  refusing  to  employ  him  : — 
Hdd,  that  G.  was  not  justified  in  so  reusing,  as 
imder  all  the  circumstances  of  the  agreement, 
the  clause  binding  B.  to  be  in  London  sir  days 
I'efore  the  SOth  of  March,  was  not  a  condition 
l*Medent  going  to  the  root  of  the  contract,  but 
wily  an  independent  agreement  the  breach  of 
which  might  be  compensated  for  by  damages. 
Aftin  V.  eye,  46  L.  J.,  Q.  B.  209 :  1  Q.  B.  D. 
S4L.T.  246  ;  24  W.  B.  651. 

U^pwident  ,Canditionf.] — Where  an  agreement 
qwdSed  tliat  advertisements  should  be  inserted 
lo  the  Talne  tA  90f.  in  part  payment  of  goods  to 
be  poichaaed  to  the  amount  of  SCO/. Held, 
that  the  plaintiff  was  not  entitled  to  recover  in 
leqiect.  tA  the  902.  worth  <A  advertisements 


without  taking  the  360Z.  worth  of  goods,  Sfin- 
gJivU  V.  Bringmead,  1  Cab.  &  E.  97. 

The  terms  of  a  contract  being  as  follows :  "  lat 
April,  1826,  sold  W.  P.  one  hale  of  sponge  at  10*. 
a  pound,  and  bought  of  them  yellow  ochre  at  61. 
a  ton,  to  be  delivered  on  or  before  24th  inst"  : — 
Held,  that  the  delivery  of  the  ochre  by  the  21th 
to  the  extent  of  the  price  of  the  sponge,  was  a 
condition  precedent  to  the  delivery  of  the  sponge. 
Parker  t.  Mawlingt,  4  Bing.  280  ;  5  L.  J.  (0.8.) 
C.  P.  174. 

The  defendant  having  applied  to  the  plain< 
tiff  to  sell  him  some  fleeces,  and  agreed  at  the 
same  time  to  supply  the  plaintiff  with  coarse 
woollen  cloths,  called  "noils,"  the  following 
bought  note  was  delivered  :  "  Bought  of  W.  F. 

A.  (the  plaintiff)  thirty  packs  of  Cheviot  fleeces, 
and  agreed  (Le.  the  plaintiff  agreed)  to  t^e 
the  under-mentioned  noils ;  also  agreed  to  draw 
for  250?.  on  account,  at  three  months.  Sixteen 

Eacks,  No.  5.  noils.  Ate. "  : — Held,  that  the  stipu- 
Ltions  in  the  contract  were  dependent :  and 
that  the  plaintiff,  who  had  not  delivered  the 
whole  of  the  fleeces,  conid  not  maintain  an 
action  against  the  defendant  for  not  delivering 
the  noils,  without  averring  in  the  declaration, 
and  proving  at  the  trial,  that  he  had  delivered,  or 
offered  to  deliver,  the  fleeces  to  the  defendant. 
Athin»(m  v.  Smith,  U  M.  &  W.  695 ;  16  L.  J., 
Ex.  59. 

Demurrer  to  a  bill  by  a  contractor  against  a 
company,  praying  relief  in  the  nature  of  specific 
performance,  allowed,  with  costs,  on  the  ground 
that  the  plaintiff  had  omitted  to  perform  a 
material  stipulation  which  was  a  condition  pre- 
cedent to  the  performance  of  the  contract  by  the 
company.  Dottglan  v.  Sidmouth  Railway  and 
Harbour  Co.,  13  L.  T.  788  ;  14  W.  B.  361. 

Indapeadait  Prompt— Intention.]— A.  was 

the  holder  of  certain  bills  of  exclmnge  accepted 
by  0.,  and,  whilst  they  were  running,  A.  wrote 
to  B.  as  follows : — "  In  consideration  of  your 
guaranteeing  me  thut  the  bills  will  be  paid  and 
retired  by  O.  when  due.  I  engage  and  bind  myself 
to  guarantee  nnto  you  300/.  towards  the  payment 
of  Scotch  whiskies  ordered  by  F.  from  you ; "  and 

B.  wrote  to  A.  acknowledging  the  receipt  of  the 
former  letter,  and  Siiying,  "  i  guarantee  that  0. 
will  retire  the  two  acceptances  referred  to  therein, 
whenatmaturity,in consideration  of  your  having 
guaranteed  F.  to  the  extent  of  3UU/." :— Held, 
that  these  were  independent  promises,  and  that  it 
was  the  intention  of  the  parties  that  B.  should  be 
at  liberty  to  sue  A.  on  the  contract,  without 
proving  the  performance  of  his  (B.'s)  part  of  the 
contract  as  a  condition  precedent.  C'hriitie  v. 
Borclhj,  7  C.  B.  (N.8.)  561 ;  29  L.  J.,  C.  P.  163  ; 
6  Jur.  (N.8.)  324  ;  8  W.  R.  542. 

Where  an  action  was  compromised  on  terms, 
one  of  which  was  that  the  defendant  should  pay 
the  plaintiff  150?.,  and  another  that  the  plaintiff 
should  pay  a  third  party's  claim  against  the 
defendant  : — Held,  that  the  payment  of  the 
third  party's  claim  by  the  plaintiff  was  not  a 
condition  precedent  to  the  plaintiff's  right  to 
sue  for  the  150L  Lockhart  v.  Web^,  1  Cab.  ft 
E.  71. 

A  contract  was  entered  into  between  A.  and  B. 
whereby  A.  agreed  to  pny  B.  80/.  on  a  day 
certain,  and  B.  promised  to  give  up  certain 
deeds : — Held,  that  B.  was  entitled  to  recover 
the  80/.  after  the  specified  day,  although  he  had 
not  givm  np  the  deeds.  Cook  v.  HaUeU,  4 
VV,  R.  252. 
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SnbjMt  t«  ApprvTtl— BjrSolieltor— Frevcntad 
1^  Puly.] — The  plaintiffs  claim  was  for  com- 
mission  on  the  sale  of  a  piece  of  land  by  A. 
to  the  defendant,  one  term  of  the  plnintifTs 
contract  being  that  A.'s  title  should  be  approved 
by  the  defendant's  solicitor.  The  defendant 
broke  off  the  sale  of  his  own  accord,  so  that  A.'s 
title  was  never  eubmitted  to  the  defendant'^ 
solicitor  : — that  the  plaintiff  could  not 
succeed  without  proving  that  tlic  defendant's 
solicitor  had  approved  A.'s  title,  or  else  that  such 
a  title  was  submitted  to  him  as  it  was  unreason- 
able for  him  to  disapprove.  Clack  v.  Wood,  9 
Q.  B.  D.  276  ;  47  L.  T.  144  ;  30  W.  K.  931— C.  A. 

See  also  Hwmey  t.  HorHe^Payne,  48  L.  .T.,  Ch. 
846 ;  4  App.  Cas.  811 ;  41  L.  T.  1 ;  27  W.  B. 
685  ;  and  cases  supra,  col.  19. 

 SurreyoT'i  Certificate  of  Homes  in  ao- 

eordance  wiUi  Contraot.] — The  respondent  ad- 
vanced money  to  the  appellant  on  a  {i^arantce 
to  be  repaid  "on  the  completion  of  six  houses  in 
accordance  with  a  contract  between  myself  and 
T."  One  of  the  terms  of  the  contract  was  that 
the  houses  were  to  be  built  to  the  satisfaction  of 
a  surveyor,  and  payment  was  to  be  made  upon 
his  certificate.  No  such  certificate  had  been 
given.  In  an  action  on  the  guarantee,  brought 
by  the  respondent  against  the  appellant,  the 
juiy  found  that  as  a  matter  of  fact  the  houses 
had  been  completed : — Held,  that  the  respondent 
was  entitled  to  recover  notwithstanding  the 
absence  of  the  certificate.  Leutig  v.  Hoare,  44 
L.  T.  66  ;  29  W.  R,  357— H.  L.  (E.) 

By  a  contract  the  plaintiffs  ogreed  that  they 
would,  during  a  certain  term,  supply  to  the  de- 
fendants, and  that  they  would  take  from  them, 
all  the  coke  the  defendants'  company  should 
require,  according  to  the  capacity  of  certain 
ovens,  provided  the  coke  should  be  of  the  best 
quality,  the  plaintiffs  on  their  part  engaging; 
uiat  the  same  should  be  large  and  of  the  best 
quality,  and  equal  to  that  made  from  the  best 
coal,  and  be  to  the  satisfaction  of  the  company's 
inspecting  officer  for  the  time  being,  and  agree- 
ing that  the  company  should  have  power  to 
refuse  to  accept  coke  of  inferior  quality,  or 
syiall  in  its  pieces,  and  to  purchase  what  they 
might  require  elsewhere  if  the  plaintiffs  did  not 
supply  cofce  of  the  best  quaUty  and  equal  to  that 
above  described,  and  to  the  satisfaction  of  the 
company's  officer,  and  to  charge  the  plaintiffs 
with  the  excess  of  price  beyond  the  contract 
price  : — Held,  that  it  was  a  condition  precedent 
to  the  right  of  the  plaintiffs  to  insist  upon  the 
defendants*  acceptance  of  the  coke,  that  it 
shoidd  be  to  the  satisfaction  of  their  inspecting 
officer.  Grafton  y.  Hittem  CouHtiea  My.,  8  Ex. 
699. 

 By  Ketropolitan  Board  of  Worki~Ia- 

thoate  Agreement— Building  ^reement.]— The 

Metropolitan  Board  of  Works  the  oivners  in  fee 
of  two  adjoining  pieces  of  land,  agreed  with  X. 
to  grant  bim  a  lease  of  one  plot  on  his  erecting 
<m  the  land  a  building  according  to  certain  plans 
to  be  approved  1^  the  board.  The  board  entered 
into  a  similar  agreement  with  W.  as  to  the  other 
plot.  X.  then  agreed  with  W.  for  a  sublease  of 
the  first  plot  on  similar  rcrms.  W.  subsequently 
entered  into  two  agreements  with  a  company 
(formed  for  the  purpose  of  erecting  an  hotel)  by 
each  of  which  he  contracted  to  grant  them  a  sub- 
lease of  one  of  the  two  plots  on  the  completion 
of  a  building  according  to  the  terms  of  the 


agreement.  Each  agreement  provided  that  the 
company  "shaU  before  the  30th  October,  1884, 
cover  the  ground  .  .  .  with  a  substantial  bniid- 
ing  or  part  of  a  substantial  building  of  snch 
class,  size,  form,  elevation,  &c.,  and  general 
character  as  shall  be  approved  by  the  boartl  or 
their  superintending  architect  on  their  behalf, 
before  the  erection  of  such  building  is  com- 
menced." Another  clause  provided  that  the 
company  should  forthwith  submit  for  the 
approval  o£  the  board  pUna  of  the  building  to  be 
built  by  the  company,  and  submit  to  any  modifi- 
cations required  by  the  boanl.  Another  clause 
provided  that  "  no  building  shall  be  commenced 
before  the  said  plans,  &c.,  shall  have  been  ap- 
proved by  the  board  as  aforesaid."  The  plans 
were  duly  submitted  to  the  board,  which  was 
satisfied  with  them,  but  declined  to  grant  separate 
leases  of  the  two  plots  if  one  entire  building  was 
erected  over  both,  and  required  that  the  title  to 
both  leases  shoultl  be  vested  in  one  and  the  same 
person.  W,  endeavoured  to  arrange  this,  but 
failed.  The  company  having  gone  into  liquidar 
tion,  the  building  not  bdng  completed,  W. 
claimed  to  be  admitted  as  a  cmlitor  of  the  com- 
pany in  respect  of  damages  for  the  alleged 
breach  of  the  agreement : — Held,  that  the  ap- 
proval of  the  board  was  a  condition  precedent  to 
the  agreement  to  build,  that  the  performance  of 
the  conditions  had  not  been  waived,  and  that 
the  company  were  not  liable : — Held,  on  appeal, 
that  there  was  no  condition  precedent,  but  an 
agreement  to  erect  such  particular  kind  of 
building  as  the  board  should  have  approved,  and 
that,  the  board  not  having  approved  of  any  parti- 
cular kind  of  building,  there  was  nothing  capable 
of  performance,  and  therefore  the  comimny  bad 
committetl  no  breach  of  the  agreement.  Aorth- 
umherland  Aveiive  Hotel  Co.,  In  re,  Fox's  claims 
56  L.  T.  833— C,  A. 

 By  Third  Party- Xvidenoe  of  Approval.] 

— By  an  ugreement,  on  the  completion  of  work, 
a  certificate  of  approval  was  to  be  produced, 
signed  by  a  third  person ;  it  appeared  on  the 
trial  of  an  action  on  such  agreement,  that  the 
bill  of  charges  had  been  referred  to  such  third 
person,  who  signed  the  following  memorandum  : 
On  examining  the  annexed  bill,  and  considering 
the  circomstances,  I  am  of  opinion  that  a  reduo 
tion  should  be  made  of  121.  lit.  Gd.  A.  B." 
A.  B.  being  called  as  a  witness,  stated  that  he 
disapproved  of  the  work,  and  would  not  have 
signed  any  certificate  of  approval.  The  jury 
found  for  the  plaintiff,  and  the  court  would  not 
disturb  the  vetdlct.  Jte  Villa  v.  AmoU,  lO 
Price,  21. 

Agreement  to  grant  Leaie  to  FominM  of 
PltintiA— Statute  of  Frauds.]— Alessec  wrote  to 
his  lessor  offering  to  surrender  his  lease  and  to 
take  a  fresh  lease  for  twenty-one  years  to  a 
nominee,  or  to  a  company  which  he  intended  to 
form,  at  an  increased  rent,  but  otherwise  on  tbe 
same  terms  as  the  existing  lease ;  and  by  a  subse- 
quent letter  offered  to  instruct  his  sobcitor  to 
prepare  a  draft  lease.  The  lessor  t^graphed  to 
him  in  reply  to  get  the  lease  prepared.  After- 
wards correspondence  took  place  between  the 
solicitors  as  to  the  form  of  the  jeaiie,  and  the 
lessee's  solicitor  prepared  a  formal  agreement. 
Differences  having  arisen,  the  lessor  refused  to 
grant  the  lease,  and  the  lessee  brought  an  action 
for  specific  performance  of  the  agreement  to 
grant  a  lease  and  for  damages.  Xocompanjhad 
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been  fanaeA  and  no  nominee  appointed  by  the 
pIuBtifl  before  the  trial  <^  the  action : — Held, 
that  amimiDf;  that  there  vaB  a  binding  ngree- 
ntent  for  a  lease,  the  fonnation  of  a  company  or 
appointment  of  a  nominee  was  a  condition  pre- 
celent,  and  thatthe  plaintiff  could  not  maintain 
as  action  for  specific  performance  of  the  con- 
tZBCt,  as  he  had  not  p^ormed  the  condition. 
William*  Briwoe,  22  Ch.  D.  441  ;  iS  L.  T. 
198;  31  W.  R.  907— C.  A. 

Bat  held,  also,  on  the  construction  of  the  cor- 
respondence, that  there  was  no  binding  agree- 
ment between  the  parties,  and  therefore  the 
action  entirely  Sailed.  lb, 

Iinnuwe  PoUej— IMiTery  of  Purtieiilarf.]— 

By  ft  condition  indorsed  on  a  policy  of  insurance, 
it  was  stipulated  that,  in  case  of  fire,  the  assured 
should,  within  three  months,  deliver  to  the  secre- 
tary of  the  company  full  particahirs  of  the  loss 
sustained : — Held,  that  the  delivery  of  particu- 
lars was  a  condition  precedent  to  the  right  of  the 
assured  to  recover  for  the  loss.  Mason  v.  Sdr- 
«y,  8  Ex.  819  ;  22  L.  J.,  Ex.  336. 

 FroMention  of  Servant  for  Smbeule* 

■sat] — By  an  agreement  and  a  policy  of  in- 
snrance  the  def^dants  agreed  to  reimburse  the 
plaintiff  any  pecuniary  loea,  to  the  smoant  of 
I,O0M.,  which  he  might  sustain  reason  of  any 
soch  fraud  or  dishonesty  of  A.  in  connection 
with  his  employment  i>y  the  plaintiff  as  should 
amonnt  to  embezzlement,  and  should  be  com- 
mitted  and  discovered  during  the  continuance  of 
the  pohcy.  The  policy  provided  (among  other 
things)  "  that  the  employer  shall,  if  ana  when 
lequired  by  the  company,  If  a  conviction  be 
obtained,  use  all  diligence  in  prosecuting  the 
employed  to  oonvletion  for  any  (rand  or  dis- 
boQ^ty  as  aforesaid,  which  he  shall  have  com- 
mitted, and  in  consequence  of  which  a  claim 
thall  have  been  made  under  the  policy,  and 
shall,  at  the  company's  expense,  give  all  informa- 
tion and  assistance  to  enatde  the  company  to 
soe  for  and  obtain  re-imburBement  by  the  om- 
pli^ed  or  his  estate  of  any  money  which  the 
company  shall  have  become  liable  to  pay "  : — 
Held,  by  Lords  Blackburn  and  Watson  (Lord 
Sdhorae,  C,  diss.),  that  the  prosecution  for  em- 
beulement  of  A.  was  a  condition  precedent  to 
the  pbiintiff'a  right  of  action  upon  the  policy. 
Lmdoit  Guarantee  and  Aeeident  Co.  v.  I^rnley, 
&  App.  Cas.  911  ;  ,43  L.  T.  890  ;  28  W.  B.  893  ; 
45  J.  P.  4— H.  L.  (Ir.) 

Aa  to  Katiure  of  Bmplqrment.] — In  an  action 
against  a  defendant  for  the  breach  <it  a  contract 
to  go  aa  s  8tuf:eon  on  board  of  an  Australian 

emigrant  vessel,  the  contract  being  contained  in 
a  series  of  letters,  it  appeared  that,  in  the  course 
the  correspondence,  the  plaintiff  represented 
that  the  ship  was  A  1,  and  of  the  burden  of  490 
tons ;  that  the  duties  of  surgeon  would  be  light, 
w  the  vessel  would  not  t^e,  of  emigrant  la- 
boareis,  over  forty,  and  that  the  plaintiff  would 
find  drugs : — Held,  that  none  of  these  were  con- 
ditions precedent  that  n^  be  noticed  in  the 
declaration.  Riehardt  v.  Hayward,  2  Scott 
(K.».)  670 ;  2  Man,  ft  G.  574  ;  10  L.  J.,  C.  P.  108. 

The  defendant  was  informed  during  the  pro- 
gns  of  the  agreement,  that  any  appointment 
the  plaintiff  might  make  most  be  subject  to 
the  afi^roval  of  the  South  Australian  Emigrant 
CoaumMkmers :— Held,  that  the  approval  of  the 
wnmiasioners  was  not  a  condition  precedent, 


but,  at  the  most,  a  condition  subseonent,  or 
rather  in  the  nature  of  a  defeasance.  lb. 

Bemoral  of  Staging.]— The  Wallasey  Local 
Board,  a  local  board  of  health  under  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  and  an 
urban  sanitary  authority  under  the  Public 
Health  Act,  1875  (38  &:  39  Vict,  c  63),  were 
authorised  by  the  Wallasey  Improvement  Acts, 
1858  and  1861,  to  acquire  and  work  certain 
ferries  between  Liverpool  and  the  Cheshire  side 
of  the  Mersey,  amongst  others  Seacombe  Ferry. 
In  May,  18f8,  they  entered  into  a  contract  under 
their  seal  with  the  plaintiff  for  the  removid  by 
dredging  tA  a  large  qnratit?  ol  soil  from  the  bed 
of  the  river  at  Heaoombe  Feny  for  5,000;.,  the 
work  to  be  executed  nnder  the  direction  and  to 
the  satisfaction  of  the  engineer  of  the  board  by 
a  given  day,  subject  to  an  extension  of  time  (as 
the  engineer  might  think  reascmable)  in  case  the 
staging  on  the  site  to  be  dredged  (which  belonged 
to  another  contractor)  should  not  be  removed  in 
time  to  enable  the  plaintiff  to  complete  the  work 
by  the  day  named.  The  general  superintendence 
of  the  works  connected  with  their  ferries  was 
entrusted  by  the  board  to  the  engineer,  subject 
to  the  control  of  a  "  ferry  works  committee," 
appointed  under  s.  200  of  toe  Public  Health  Act, 
1875,  and  actfi^  under  the  powers  conferred  1^ 
that  act.  The  contract  between  the  b<Mird  and 
the  plaintiff  contained  a  clause  that,  "if  any 
difference  shall  arise  between  the  local  Ixara 
and  the  contractor  concerning  the  work  hereby 
contracte<l  for,  or  any  part  thereof,  or  concerning 
anything  in  connection  with  this  contract,  such 
difference  shall  be  referred  to  the  engineer,  uod 
his  decision  thereon  shall  be  final  and  binding  on 
the  local  board  and  the  contractor."  In  answer 
to  a  complaint  by  the  plaintiff  on  the  15th  of 
January,  1879,  that  his  progress  vras  obstructed 
by  the  non-removal  of  the  staging,  the  engineer 
wrote,  "  I  note  that  you  are  pat  to  extra  expense 
consequent  on  this  delay,  and  I  am  pretarad  to 
compensate  you  for  it  on  settlements  This  was 
reported  by  the  engineer  to  the  ferry  works  com- 
mittee, with  an  intimation  that,  "  inasmuch  that 
the  plaintiff  was  not  able  to  complete  his  contract 
until  the  piles  had  been  removed,  the  board 
would  be  liable  for  the  rent  of  the  dredgers  until 
the  plaintiff  could  recommence."  The  committee 
thereupon,  by  a  minute  which  was  subsequently 
confirmed  by  the  board,  ordered  the  engineer  to 
use  all  speed  in  the  removal  of  the  piles.  The 
staging  referred  to  was  not  in  fact  removed  until 
September,  1879,  and  the  plaintiff  was  put  to 
considerable  expense  in  consequenceof  this  delay, 
by  the  detention  of  his  plant  and  for  the  hire  of 
dredgera  and  machinery,  &c.  The  works  were 
completed  on  the  11th  of  November.  After  some 
correspondence  between  the  plaintiff  and  the 
engineer  as  te  the  amount  due  to  the  former  on 
account  of  the  contract  and  for  delay,  the  latter 
gave  the  plaintiff  the  following  certificate  : — "  I 
certify  that  Mr.  George  Lawson  has  completed 
to  my  satisfaction  the  work  which  he  contracted 
to  execute  at  Seacombe  Ferry  for  the  Wallasey 
Local  Board,  and  that  he  is  therefore  entitled  to 
the  sum  of  500^.,  being  the  balance  of  the  sum 
of  6,0002.  mentioned  in  his  contract  after  de- 
ducting 4,500/.  already  paid  him  on  account ; 
and  I  further  certify  that  Mr.  George  Lawson  is 
entitled  to  the  further  sum  of  66.5/.  19ji.  2d,  for 
extra  work  executed  by  him  at  Seacombe  Ferry 
in  connection  with  the  said  contract,  being  the  bal- 
ance of  1,824/.  lOf.,  after  dediwtiDg7S8f.lO*.10A, 
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paid  1^  the  Wallasey  Local  Board  at  his  re< 
quest  for  the  hire  of  dredger,  tog,  hoppers,  and 
insnrance ;  and  that  such  several  balances  of 
BOW.  and  565i.  19*.  2d.  are  to  be  received  by  Mr. 
Qeorge  Lawson  in  fall  satisfaction  of  aU.  bis 
claims  on  the  WaUas^  Local  Board  for  work 
executed  by  him  at  Beacombe  pniBoant  to  the 
contract  and  in  connection  with  it."  The 
plaintiff  declined  to  accept  those  sums  in  satis- 
mction  but  claimed  a  balance  of  2,489Z.  St.  lid. 
It  was  admitted  that  none  of  the  forms  pre- 
scribed by  the  Public  Health  Act,  1875,8.  174, 
were  complied  with,  that  there  was  no  con- 
sideration for  any  contract  entered  into  or 
action  taken  by  the  defendant  board  except 
as  appeared  in  the  case,  and  that  no  document 
other  than  the  original  contract  was  under  the 
seal  of  the  board  : — Held,  first,  that  looking  at 
the  terms  of  the  contract,  which  provided  for  a 
definite  amount  of  dredging  to  be  done  by  a 
certain  time,  with  power  to  the  engineer  to 
extend  that  time  as  he  should  think  reasonable 
in  case  of  the  non-removal  of  staging,  there 
was  an  implied  contract  on  the  part  of  the 
board  that  the  removal  of  the  staging  should  not 
be  nnreasonably  delayed ;  and  that  for  this 
breach,  if  proved,  the  plaintiff  would  be  entitled 
to  recover  damages  from  the  defendants — the 
proper  measure  of  auch  damages  being  the  loss 
which  the  plaintiff  had  unavoidably  sustained 
in  consequence  of  such  unreasonable  delay ; 
secondly,  that  this  was  not  a  difference  "con- 
cerning a  matter  in  connection  with  the  con- 
tract," as  to  which  the  decision  <^  the  engineer 
was  to  be  conclusive.  Lawtort  t,  WeUlateg  Lacal 
Board,  II  Q.  B.  D.  229.  AfBrmed,  52 
L.  J.,  Q.  B.  309,  n.  J  48  L.  T.  507  ;  47  J.  P.  437 
— C.  A. 

Payment — Completion  of  Work.  ] — A  man  must 
complete  the  thing  required  of  Urn  before  he  can 
charge  for  it ;  therefore,  if  he  executes  it  in  such 
a  manner  as  that  no  benefit  results  to  his  em- 
ployer, he  is  not  entitled  to  any  compensation. 
Hammond  v.  HoUdaij,  I  Car.  &  P.  384. 

 Of  Solioitori— Boasonable  Exartiong.1— 

By  an  agreement  between  the  plaintifi,  de- 
scribed as  the  engineers  and  solicitors  an  in- 
tNided  company  to  be  incorporated  by  act  of 
parliament,  of  the  one  part,  and  the  defendants, 
as  contractors,  of  the  other,  it  was  agreed  that, 
provided  the  act  was  obtainal,  the  <iefendants 
should  carry  oat  the  works  at  a  certain  price, 
and  that  in  the  event  of  the  act  not  beii^  ob- 
tained, the  defendants  should  pay  a  sum  not 
exceeding  300^.  towards  the  expienses  in  endea- 
vouring to  obtain  the  act.  The  plaintiffe  ex- 
pended 30O/.  in  endeavouring  to  obtain  the  act, 
but  then  abandoned  the  prosecution  of  the  bill 
on  the  ground  that  no  one  would  supply  them 
with  funds.  The  defendants  thereupon  em- 
pl(jyed  other  solicitors,  and  expended  above  3001. 
in  tiying  to  get  the  act  passed,  but  ultimately 
failed.  In  an  action  bv  the  plaintiffs  to  recover 
from  the  defendants  the  300/. :— Held,  that  it 
was  a  condition  precedent  to  the  plaintiffs'  right 
to  recover,  that  they  should  have  used  every 
Tcasonal^e  exertion  to  obtain  the  act ;  and  that 
having  stopped  merely  from  want  of  fimds,  they 
bad  no  claim  on  the  defendants.  Lealwy  v. 
Lucat,  14  C.  B.  (N.S.)  491  ;  32  L.  J.,  C.  P.  289  ; 
10  Jur.  CN.a.)  127  ;  11  W.  B.  839— Ex.  Ch.  8  P., 
FUhmongen^  Co.  v.  BoherUan,  6  Scott  (H.E.)  56 ; 
6  Man.  &  G.  131 ;  12  L.  J.,  C.  P.  185. 


—  Of  Oontnetor—Whether  nibJeet  to  Doei* 
sion  of  Sarvoyor — Constmotian— Keet^eatini.] 

— A  contractor  made  a  tender  for  the  execution 
of  certain  works,  upon  the  undetstanding  that 
he  should  not  be  bound  by  the  decision  of  the 
surveyor  as  to  any  addition  to  or  deduction  from 
the  amount  of  his  tender,  and  entered  into  an 
agreement  with  the  clerk  of  the  peace  acting  on 
behalf  o£  the  magistrates  for  performance  of  the 
contract.  This  agreement  provided  that  in  case 
of  any  difference  the  decision  of  the  surveyor 
was  to  be  final.  The  bill  sent  in  by  the  contractor 
exceeded  the  amount  allowed  by  the  surveyor  in 
his  certificate  by  a  large  sum.  The  contractor 
filed  his  bill  praying  payment  of  the  sum  due  to 
him,  and  a  <lcclaration  that  he  was  not  bound  by 
the  surveyor's  certificate,  or,  if  he  was  not  en- 
titled to  such  relief,  that  the  agreement  might  be 
rectified  so  as  to  enable  him  to  recover  at  law 
without  being  concluded  by  the  certificate  : — 
Demurrer  to  the  bill  overruled,  the  court  holding 
that  a  person  executing  an  agreement  on  a  par- 
ticular understanding  was  entitled  to  have  it 
rectifie«l  in  equity,  if  as  executed  by  him  it  pre- 
cludcfl  him  from  proceeding  at  law.  StnauM  T. 
Metcalfe,  3  W.  tt.  88. 

—  For  TrsiufiBr  of  bitaratt  fn  Oompiay 

—Completion  of  Work  by  Third  Parties.]— The 

plaintiff,  an  engineer,  hail  been  professionally 
concerned  in  promoting  a  scheme  for  converting 
the  Chard  Canal  into  a  railway,  and  three  suc- 
cessive acts  were  obtained  for  carrying  it  into 
effect,  but  were  allowed  to  expire.  Tte  defen- 
dant, also  an  engineer,  being  desirous  of  con- 
structing a  railway  over  the  same  line  of  country, 
entered  into  a  negotiation  with  the  plaintiff,  the 
result  of  which  was  reduced  into  writing  and 
si^ed  by  the  defendant  as  follows  : — "  Chard 
Canal  and  Railway  Company.  In  consideration 
<A  your  transferring  all  the  interest  yon  may 
have  in  this  company,  and  handing  me  all  the 

flans,  papers,  and  documents  in  your  possession, 
undertake  to  \\ay  you  600/,  provided  my  friends 
succeed  in  carrying  out  the  undertaking.  The 
amount,  600/.,  ia  to  be  paid  as  follovre  ;  S)OI.  on 
the  first  portion  of  the  land  required  for  the  rail- 
way being  acquired  by  the  company,  and  the 
balance  out  of  the  three  first  payments  received 
by  me  on  the  foot  of  the  construction  acconnt." 
On  the  following  day  the  defendant  wrote  upon 
the  document  (signing  it),  at  the  plaintiff's  sog- 
gestion,  the  following: — "It  ia  underBtood  that 
the  600/.  herein  is  to  become  payable  on  the  ob- 
taining of  the  act ;  one  moiety  in  six  months, 
and  the  residue  in  three  annual  instalments  "; — 
Held,  that  the  condition  of  the  friends'  8ncces.<t 
in  carrying  out  the  contract  ought  not  to  be 
read  as  [mrt  of  the  agreement  finallv  arrived  at. 
Bruf  V.  Conyheare,  17  L.  T.  064— Ex.  Ch.  Re- 
veraing  a.  C.y  13  C.  B.  (n.s.)  263  j  9  Jar.  (n3.> 
78. 

Completion  of  Period— Entering  into  Covenant 
not  to  Trade.] — In  a  tender  sent  in  by  the  defen- 
dants in  answer  to  an  advertisement  offering  a 
business  for  sale  under  the  decree  of  the  Court 
of  Chancery,  they  offered  to  purchase  the  stock 
at  a  certain  price,  if  the  offer  shonld  be  accepted 
hy  the  court  before  a  certain  day ;  and  if  P.,  one 
of  the  partners  in  the  business,  would  enter  into 
a  covenant  not  to  trade,  and  would  perform  cer- 
tain services,  in  consideration  of  which  they 
agreed  to  pay  him  100/.  for  the  first  year.  The 
ofier  was  accepted  and  P.  died  within  a  year  of 
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the  agteemeit,  having  to  the  time  of  his  death 
Ksdsred  the  serrioea,  but  not  having  entered 
into  the  covenant,  no  snch  covenant  having  been 
tendered  to  him  for  execution: — Held,  that 
neither  the  perfortoanoe  of  the  services  for  the 
entire  year,  nor  the  execution  of  the  covenant, 
n>  a  condition  precedent  to  the  payment  of 
lOOI.  i^fmw  V.  IS  W.  B.  748. 

Sitaal  Stipnlatiani  fbi  Fartnenhip.]— The 

phiDtiff  declared  upon  articles  of  partnership 
entered  into  between  him  and  the  defendant,  b; 
which  the  latter  andertook  to  pay  to  the  credit 
of  the  concern  5,0002. ;  the  plaintafi  undertook 
to  pay  2,000f.  or  thereabouts,  and  to  nu^e  ar- 
rangements with  rKardto  the  premises  in  which 
the  business  was  to  be  carried  on :  the  ain^ment 
{Hxividcdthat,  if  the  plaintiff  brought  in  less  than 
2.000/.,  the  residue  of  that  amonnt  should  be 
made  up  from  the  profits  accruing  due  to  bim  out 
of  tlic  business  ;  that,  after  the  2,000/.  had  been 
m  paid,  a  fnrtbCT  simi  of  3,0002.  should  be  paid 
bj  the  plaintiff  either  in  money  or  by  the  deduc- 
tion of  one-third  of  hia  profits;  that  a  licence 
timH  be  obtained  by  the  plaintiff  at  his  own, 
expense  ;  that  a  banker's  account  should  be  ob- 
tained  by  the  plaintiff  at  his  own  expense  :  and 
tb&t  the  banker's  account  should  be  under  the 
eoBtiul  of  the  defendant,  as  well  us  tho  employ- 
ment of  the  clerks  and  servants,  and  the  regula- 
tion of  the  general  business  accounts.  The  de- 
claration allegol  that  the  defendant  had  not 
paid  the  5,000/.  into  the  concern  in  pursuance  of 
the  affreemcnt.  A  plea  that  the  plaintiff  had 
iwt  procured  the  licence,  and  had  not  paid  the 
3.000/.  into  tho  concern,  is  bad,  the  pi'ocurement 
of  the  licence  and  the  payment  of  the  2,000/.  not 
beinf;  oondiUons  precedent  to  the  payment  by 
the  defendant  of  the  5,000/.  Semble  v.  MiJU,  2 
Soott  (K.B.)  121  i  1  Han.  ft  Q.  757  ;  9  D.  P.  C. 
4«. 

AirifiuMDt  at  Fateat— Fajmnit  nt  Fen.]— 

By  an  i^reemcnt  between  A.  and  B.,  it  was 
■agreed  tl^t  A.  should  do  all  acts  necessary,  ex- 
cept the  advance  of  money,  for  the  purpose  of 
procming  and  perfecting  certain  letters  patent, 
and  should,  immediately  after  the  same  were 
procan^  execute  an  assignment  of  one-third 
ihare  therein  to  B.,  and  B.  agreod  to  pay  all  fees 
and  disbursements  that  might  be  necessary  for 
procuring  the  letters  patent,  enrolHng  the  speci- 
fication, and  otherwise  in  perfecting  the  same. 
By  16  k  17  Vict.  c.  5,  s.  2,  all  letters  patent  shall 
lie  made  anbject  to  the  condition  that  the  same 
shall  be  void,  and  the  privileges  thereby  granted 
shall  oease  and  determine  at  the  end  of  three  and 
Kren  years  respectively,  unless  there  be  paid 
before  the  expiration  of  the  three  and  seven 
jeuB  respectively  two  several  sums  of  50/.  and 
lOOf.,  as  therein  mentioned : — Held,  that  the 
execntioQ  of  an  assignment  by  A.  was  the  whole 
omnderation  for  the  imdertaking  of  B.  to  pay 
the  sums  menticmed  in  that  section,  and  coose- 
qoently  a  condition  precedent  to  his  right  to  sue 
B.  for  the  non-payment  thereof.  Hill  v.  Mount, 
18  C.  B.  72  ;  25  L.  J.,  C.  P.  190  ;  4  W.  R.  563. 
See  abo  Hali  v.  Baiabridge,  post,  col.  133. 

lidguunt  of  Sharat  in  %  Soeiely— YMtii^.l 

—In  an  agreement  between  the  plaintiff  and 
W.,  of  the  one  part,  and  the  defendant  of  the 
other,  in  consideration  of  a  sum  of  money,  to  be 
paid  in  five  portions — one  to  the  plainUS  for 
■hira  held  by  him  la  a  society ;  (me  to  the 


plaintiff  for  shares  held  in  the  socle^  by  T.,  a 
stranger  to  the  agreement ;  one  to  W.,ifor  shares 
held  by  him  in  the  society ;  and  one  to  Or.,  a. 
stranger  to  the  agreement,  for  shares  held  by 
him  in  the  society — the  plaintiff  and  W.  agreed 
that  the  entire  property  in  the  society  should 
vest  in  the  defendant.  The  plaintiff  sued  on 
this  agreement,  and  the  defendant  pleaded  that 
the  shares  of  G.  and  T.  had  not  vested  in  him^ 
and  that  they  had  repndiated  the  contract ;  that 
the  shares  mentioned  in  the  agreement  consti- 
tuted all  the  shares  in  the  society  ;  and  that  the 
substantial  part  of  the  agreement  was,  that  all 
shares  of  the  society  should  vest  in  the  defen- 
dant:— Held,  that  the  plaintiff  was  not  pre- 
cluded from  recoverii^  the  proportion  of  the 
money  for  the  shares  actually  delivered  by  him, 
and  received  by  the  defendant.  White  v. 
Beeton,  7  H.  b  N.  42  ;  30  L.  J.,  £x.  973  ;  7  Jar. 
Cn.8.)  736  ;  4  L.  T.  474  j  9  W.  B.  761. 

SneeeitiTe  Delimiei— Voa-wjmeat  ftnr  ob» 
Delivery.] — The  respondents  bou^t  fnnn  the 

appellant  company  5,000  tons  of  steel  of  the 
company's  make,  to  be  delivered  1,000  tons 
monthly,  commencing  January,  1881,  payment 
within  three  days  after  receipt  of  shipping  docu- 
ments. In  January  the  company  delivered  part 
only  of  that  month's  instalments,  and  in  the 
beginning  of  February  made  a  further  delivery. 
On  the  2nd  of  February,  shortly  before  payment 
for  these  ilcliveries  became  due,  a  petition  was 
presented  to  wind  up  the  company.  The  re- 
spondents, bona  fide,  under  the  erroneous  advice 
a£  their  solicitor  that  they  coukl  not,  without 
leave  of  the  court,  safdy  pay  pending  the 
petition,  objected  to  make  the  payments  then 
due  unless  the  comjiany  obtained  the  sanctioQ 
of  the  court,  which  they  asked  the  company  to 
obtain.  On  the  10th  February  the  company  in- 
formed the  res[)ondcnl3  that  they  sliould  consider 
the  refusal  to  pay  as  a  breach  of  contract,  re- 
leasing the  company  from  any  furthra  obliga- 
tions.  On  tlie  15th  February  an  order  was  made 
to  wind  up  the  company  by  the  court.  A  corre- 
spondence ensued  between  tbe  respondents  and 
the  liciuidator,  in  which  the  respondents  claimed 
damages  for  failure  to  deliver  the  January  in- 
stalment, and  a  rlgiit  to  deduct  those  damages 
from  any  payments  then  due ;  and  said  that 
they  always  had  been  and  still  were  ready  to 
accept  such  deliveries  and  make  such  payments 
as  ought  to  be  accepted  and  made  under  the 
contract,  subjoct  to  the  right  of  set-off.  The 
liquidator  made  no  further  deliveries,  and 
brought  an  action  in  the  name  of  the  company 
for  the  price  of  the  steel  delivered.  The  respon- 
dents cotmter-claimed  for  damages  for  breacbes- 
of  contract  for  non-delivesy  : — Held,  that,  upon 
the  true  construction  of  the  contract,  payment 
for  a  previous  delivery  was  not  a  contUtion  pre- 
cedent to  the  right  to  claim  the  next  delivery  ; 
that  the  respomlents  had  not,  by  postponing 
payment  under  erroneoos  advice,  acted  so  as  to 
show  an  intention  to  repudiate  the  contract,  or 
BO  as  to  release  the  company  from  further  per- 
formance. Merxey  Steel  and  Iroa  Cn.v.  Naylor^ 
53  L.  J.,  Q.  B.  497  ;  9  App.  Cas.  434  ;  51  L.  T. 
687  ;  82  W.  B.  989— H.  L.  (E.) 

Declaration,  that  it  was  agreed  that  plaintiff 
should  purchase  of  defendant  30,000  tons  of  ooal^ 
and  tlnrfLdefendant  should  ship  the  same  on 
board  cerBtta.  vessels  for  six  months  from  Ist 
August,  and  should  load  each  vessel  within 
twent^-fonr  houts^  after  notice  tturt  she  was 
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ready  to  b(!  loaded  at  T.  dockB.  Averment,  that 
defendant  broke  the  agreement  in  this,  tluit  he 
did  not  load  a  certain  screw  steamer  as  agreed 
■within  twenty-four  hours  after  she  was  r^y ; 
and  afterwards  f urUier  broke  the  agreement,  and 
absolutely  refused  to  perform  it,  or  to  ship  any 
more  Boods  for  plaintiff  as  agreed.  Flea  to  the 
geoond  breach,  that  before  defendant  absolutely 
refused  as  alleged,  plaintiff  absolutely  refused  to 
(lay,  according  to  the  an«enient,  for  certain 
coals  that  had  theretofore  oeen  shipped  for  and 
4diTet«d  by  defendant  to  |daintiff,  although  re- 
quested by  defendant  to  pay  for  the  same 
acccoding  to  the  agreement,  wherefore  defendant 
refused  to  load  until  such  payment  was  made  : 
— Hdd,  a  bad  plea.  Oarke  y.B«rn,  11  L.  T. 
439. 

8iUB  Fayftbla  on  Bile  of  Worki  and  Airigii- 
ment  of  Patent.] — ^A.,  having  an  estate  for  sale 
which  he  conceived  might  be  more  advan- 
tageously disposed  of  in  connection  with  a  patent 
Eight  possessed  by  B.,  a  negotiation  took  place 
between  them  which  resulted  in  the  following 
proposal  fn»n  B.: — "I  give  A.  full  liberty  to  make 
nee  of  my  patent-right  for  the  jug  in  his  adver- 
tisement for  the  sale  of  the  Arley  works,  upon 
the  recognised  condition,  that  if  the  works  arc 
sold  I  am  to  receive  l.OOOi."  This  proposal  was 
assented  to  by  A.,  and  the  patent  was  tendered 
to  him  ;  but  he  required  an  assignment,  and  B. 
not  being  willing  to  make  im  assignment,  the 
n^tiation  went  off.  The  estate,  without  the 
patent  right,  was  afterwards  conveyed  to  a  com- 
■pany,  which  A.  was  instrumental  in  forming,  and 
ta  which  he  became  a  shareholder : — Held,  that 
the  event  upon  the  happening  of  which  B.  was 
to  be  cntitl»l  to  the  1,0002,  had  never  happened. 
PeUy  V.  Sidney,  6  C.  B.  (K.S.)  679 ;  38  L.  J., 
C.  P.  182  ;  5  Jur.  (N.S.)  793. 

Ezeeution  of  Bond  to  FerfUm  AgrMment.]— 

A.  covenanted  forthwith  to  procure  a  vessel  and 
etow  a  cable  on  board  at  a  certain  wharf,  and  to 
have  her  ready  for  sea  before  the  16th  of  July, 
18R5,  and  B.  covenanted  to  provide  the  cable, 
and  to  pay  A.  5,000i.  by  instalments  :  the  first 
instalment  of  1 ,0002.  to  be  paid  seven  days  after 
the  arrival  of  the  vessel  at  the  wharf,  and  the 
other  instalments  at  other  times,  with  other 
oovenants  ;  and  it  was  mutually  agreed  that 
each  party  should,  within  ten  days  after  the 
execution  of  the  ^recment,  give  and  execute  to 
the  other  a  bond,  with  two  sureties  in  6,000/., 
for  the  due  performance  of  the  covcnanta  on  his 
part.  In  an  action  on  this  agreement,  the  breach 
assigned  being  the  non-providing  of  the  cable  by 

B.  : — Held,  that  the  giving  of  the  bond  was  a 
condition  precedent  to  A.'b  right  to  sue  upon  the 
amtiact  Huberts  v.  Srett,  II  H.  L.  Cas.  837  ; 
84  L.  J.,  C.  P.  241 ;  11  Jur.  (N.S.)  377  ;  12  L.  T. 
266 ;  18  W.  R.  587. 

CoTsnant  against  Dlitreai  by  Superior  Land- 
lord.]—To  a  declaration  upon  an  absolute  con- 
tract by  the  defendant  to  indemnify  the 
plaintiff,  his  tenant,  ^;ainst  the  consequences  of 
the  non-payment  Of  his  rent  to  the  superior 
landlord,  allegiiiR  for  breach,  that,  the  rent  being 
in  arrcar,  the  goods  of  the  plaintiff  were  seized 
by  the  superior  landlord,  the  defendant  pleaded, 
that,  at  the  time  of  the  distress,  more  was  due 
from  the  plaintiff  to  the  defendant  for  rent  than 
the  amount  distrained  for :— Held,  no  answer, 
the  payment  of  the  rent  Yay  the  plaintiff  not 


being  a  condition  precedent.  Briant  v.  PUeher^ 
16  C.  B.  364  ;  1  Jur.  (N.8.)  1020  ;  3  W.  B.  483. 

Bmewal  of  Loaso— Covenant  for.] — A  lease  for 
twenty-one  years,  granted  in  pursuance  of  cove- 
nants for  renewal,  contained  a  covenant  by  the 
lessors  that  they  would  "from  time  to  time 
before  the  expiration  of  the  term  thereby  granted, 
whenever  thereunto  required  by  the  lessees,  and 
upon  receiving  from  them  "  a  fine  of  1,000Z.,  grant 
to  the  lessees  a  new  lease,  the  lessees  executing  a 
counterpart,  and  paying  the  ezpensee  of  the  tease 
and  counterpart,  and  paying  to  the  lessors  "  on 
the  execution  thereof  respectively "  a  fine  of 
1,000/. ;  and  every  such  new  lease  was  to  oontain 
a  covenant  for  renewal,  "  it  being  the  intention 
of  the  parties  that  the  lease  should  be  renewable 
for  ever  at  the  option  of  the  lessees,  in  pursuance 
of  the  covenant  in  the  lease."  The  lease  also 
contained  a  covenant  by  the  lessees  that  if  they 
should  not  "  before  the  expiration  of  the  term 
avail  themselves  of  the  option  of  requiring  a  new 
lease,  and  on  the  execution  of  the  new  lease  pay 
the  fine  of  1,0002.,"  then  the  lessees  would,  pre* 
Tions  to  the  expiration  of  the  term,  perform 
certain  works  npon  the  demised  premises,  so  as 
at  the  expiration  of  the  term  to  render  up  a  good 
dwelling-house: — Held,  that  the  payment  of  the 
fine  and  the  execution  of  the  new  lease  before 
the  expiration  of  the  existing  term  were  not  con- 
ditions precedent  to  the  lessees'  right  to  a  renewal, 
but  that  a  requisition  by  the  lessees  within  the 
term  was  a  condition  precedent,  and  that  a  letter 
from  the  secretary  of  a  company  and  of  trustees 
of  a  guarantee  fund,  such  company  and  trustees 
being  the  persons  interested  in  the  lease,  written 
to  one  of  several  trustees  of  one  moiety  of  the 
freehold  being  also  tenant  for  life  of  the  other 
moiety,  was  a  sufficient  compliance  with  this 
condition  to  entitle  the  lessees  to  renewal.  Zm- 
non  V.  tapper  (2  Sch.  it  Lef .  682)  considered,  and 
not  followed.  Nicholgoit  v.  Smith,  52  L.  J.,  Ch. 
191  ;  22  Ch.  D.  640  ;  47  L.  T.  650  ;  SI  W.  B.  471. 

H^leot  to  Chant  Loaie.]— Agreement  that  on 
payment  1^  A,  to  B.  of  a  certain  sum  by  instal- 
ments on  certain  days,  with  interest  on  each 
instalment,  B.  will  grant  a  lease  of  land.  A. 
agreed  to  accept  the  lease,  but  failed  to  pay  any 
of  the  instalments  or  interest : — Held,  tiiat  the 
granting  of  the  lease  by  B.  was  not  a  condition 
precedent  to  the  payments  by  A.  Baggallay 
V.  Pettit,  5  C  .B.  CN.B.)  637  ;  28  L.  J.,  C.  P.  169  ; 
6  Jur.  (N.B.)  868. 

Advanee  Note.] — A  captain  of  a  vessel  signed 

a  sailor's  advance  note,  by  which  he  promised 
that  he  would,  ten  days  after  the  vestrel  had 
sailed  from  the  port  of  L.,  ra.y  6/.  to  any  person 
who  should  advance  61.  to  H.,  provided  he  ^nld 
sail  in  the  vessel  from  the  port.  The  plaintiff 
advanced  H.,  on  this  note,  32.  6#.  in  cash  and 
22.  15Jt.  worth  of  wearing  apparel ;  but  if  he  had 
advanced  the  whole  amonnt  in  cash,  he  would 
have  charged  a  discount  of  1*.  6(i.  in  the  pound. 
H.  sailed  in  the  vessel  from  the  port ; — Held, 
that  the  condition  of  advancing  62.  on  the  note 
had  heesx  fulfilled,  and  that  therefore  after  ih& 
ten  days  had  expired  the  holder  of  the  document 
was  entitled  to  recover  the  6i,  from  the  captain. 
I^Kumt.  Jvynton,  6  0.  B.  (n.b.)  218  ;  28  L.  J., 
C.  P.  183  ;  6  W.  B.  658. 

Fotition  of  Ship.]— By  a  memorandum  of 
charter-party,  dated  London  it  was  agreed  be- 
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twaen  JL,  therein  described  as  "owner  of  the 
good  ship  or  veaael  called  the  M.,  of  420  tons  or 
thereabouts,  now  in  the  port  of  Amsterdam." 
and  that  the  ship  being  tight,  staunch,  strong, 
and  every  way  fitted  and  reiuly  for  the  voyage, 
should,  with  all  possible  despatch,  proceed  dir«:t 
to  N.  Id  an  action  by  the  shipowner  against 
the  charterer,  for  not  loading  the  agreed  cai^  : 
— Held,  that  the  words,  "now  in  the  port  of 
Jbnstetdam,"  amounted  to  a  condition  that  the 
diip  was  tihere  at  the  time  of  making  the 
memorandmn  of  charter-party.  Sekn  v.  Burnett, 
I  B.  i  8.  877  ;  31  L.  J.,  Q.  B.  73.  Beversed  on 
wpeal,  3  B.  &  S.  751 ;  33  L.  J.,  Q.  B.  204 :  9 
Jar.(HA)620  ;  8L.T.207;  11  W.  B.  496— Ex. 
Ch. 

Vaming  Teawli.] — By  awritten  agreement  the 
plaintiff  contracted  to  sell  to  the  defendant  from 
300  to  350  bales  of  whitewashed  Donskoy  fleece 
irool,  laid  down  at  certain  ports  in  England, 

deliverable  at  Odessa  during  August  then  next, 
to  be  shipped  with  all  despatch,  warranted  fair 
arc  rage  quali^ ;  but  should  they  prove  other- 
wise, to  be  taken  with  £&ir  allowance,  snbject  to 
the  8a£e  arrival  of  the  wool  in  good  condition  at 
any  oC  the  ports  stated,  and  the  names  of  the 
Te^els  to  be  declared  as  soon  as  the  wools  were 
diipped."  To  an  action  for  a  breach  of  this  con- 
tract, by  not  accepting  the  wools,  the  defendant 
likaded  that  the  wools  were  bought,  with  the 
CDOwlcdge  of  both  parties,  for  the  pnrpose  of 
nselling  in  the  courae  of  the  defencunt'a  busi- 
ness ;  that  wool  is  an  article  of  fluctuating  value, 
and  not  saleable,  until  the  names  of  the  vessels 
in  which  it  was  shipped  shoold  have  beai 
declared,  according  to  the  contract ;  and  that  the 
l^aintifi  bad  neglected  to  declare  the  names  of 
the  vessels  in  which  the  wools  were  shipped  until 
after  an  unreasonable  time  after  they  had  been 
shipped : — Held,  that  the  provision  in  the  contract, 
that  the  names  of  the  vessels  in  which  the  wools 
were  shii^>ed  should  be  declared  as  soon  as  they 
had  been  shipped,  was  a  condition  precedent  to 
the  defendant's  obligation  to  accept  and  pay  for 
them,  and,  consequently,  that  the  plea  was  good. 
tfmtMT.  Legg,  9  Ex.  709  ;  2  C.  L.  B.  1266  ;  23 
L.J^Ex.288. 

^tiilfTig  ud  DsipatoUiig  Tessels.]— A  debtor 
^ve  to  bis  creditors  the  following  order,  addressed 
to  the  defendant : — "  Please  to  pay  H.  &  P.  (on 
the  ■  Boyal  Oak '  being  loaded  and  sailed),  out  of 
the  advance,  732. ;  and  the  defendant  signed  it. 
The  ship,  having  loaded,  crossed  the  bar  of  Sun- 
deriaod  harbour,  when  the  captain  left  her,  and 
««Qt  Bsbore  to  get  the  ship's  papers  and  sign  the 
InSs  of  lading  ;  the  ship  in  ttie  meantime  stood, 
oS  and  on,  under  easy  sail,  waiting  for  the  cap- 
tain's  return  : — Held,  fiist,  that  the  loading  and 
ailing  of  the  ship  were  conditions  precedent  to 
the  payment  of  uie  money.  Hudson  v.  BUton, 
«  EL  I:  Bl  666  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.  Cn.8.) 
784. 

Held,  secondly,  that  the  ship  had  not  sailed. 

Ih, 

The  plainti&,  who  owned  an  unfinished  steamer 
at  Newcastle,  chartered  her  to  the  defendants 
(who  knew  her  state)  by  a  charter-party,  which 
poridcd  "  that  the  ship,  being  tight,  ice.,  should, 
with  all  convememt  speed  (jxa.  being  n»dy), 
hsTin^  liberty  to  take  an  outward  cargo  for 
owners  benefit  direct  on  the  way,  proceed  to 
^xandria,"and  there  take  a  cargo  for  England. 
Whoa  the  time  for  a  trial  trip  came,  the  builders 
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objected  to  her  returning  to  Newcastle  on  account 
of  the  dangerous  bar  ;  the  plaintiffs  therefore 
put  on  boaixl  ballast  and  a  cargo  for  London, 
where  she  was  to  be  completed,  and  all  defects 
were  to  be  put  right,  instead  of  in  Newcastle. 
The  ship  arrived  in  London,  was  put  right,  and 
no  delay  occurred  by  these  proceedings.  She 
then,  on  her  voyage  out,  took  a  cargo  to  Constan- 
tinople, which  caused  her  to  arrive  at  Alexandria 
a  few  days  later  than  she  otherwise  would  hare 
done.  The  defendants  refused  to  furnish  a  cargo, 
whereupon  the  plaintiffs  brought  an  action : — 
Held,  that  there  had  been  no  breach  of  any  con- 
dition precedent  by  the  plaintiffs  ;  that  they 
were  entitled  to  succeed  in  their  action  ;  aoa 
that  the  defendants  had  their  remedy  by  cross 
action  for  any  damage  that  had  accrued  to  them. 

Andrew  v.  CluimU;  35  L.  J.,  C.  P.  281 :  L,  B. 
1  C.  P.  643  ;  12  Jur.  (K3.)  667  ;  14  L.  T.  656  ; 
14  W.  E.  891. 

Goods  to  b*  taten  "Xz  Quay."]-— The  terms 
of  a  bought  note  were  : — "  600  bales  of  cotton 
.  .  .  guaranteed  October  shipment,  to  arrive 
from  Calcutta  to  Liverpool,  .  .  .  guaranteed 
fair  Bengal,  ,  .  .  The  cotton  to  be  taken 
ex  quay ;  customary  allowances  of  tare  and 
draft ;  and  the  invoice  to  be  dated  from  date 
of  delirary."  Thev^dors  transferred  the  cotton 
after  its  arrival  from  the  quay  to  a  warehouse 
before  they  had  granted  a  deUvery  order  to  the 
vendors,  and  then  the  vendees  refused  to  accept 
it.  In  an  action  against  the  vendors  for  non- 
delivery : — Held,  that  the  stipulation  that  the 
cotton  should  be  taken  ex  quay  was  not  a  con- 
dition precedent  to  the  vendees'  liability  to 
accept.  Neill  v.  Wldtworth,  18  0.  B.  (n.s.)  435. 
Affirmed  on  appeal,  1  H.  &  B.  832 ;  35  L.  J.,  0.  P. 
304  ;  L.  E.  1  C.  P.  684  ;  12  Jur.  (NA)  761 :  14 
L.  T.  670  ;  14  W.  R.  844— Ex.  Ch. 

Beadinosi  to  Beoeive.] — A  declaration  on  an 
agreement  "  to  give  yearly  free  to  the  plaintiff 
during  three  years  twenty  tons  of  coals  to  be  put 
free  on  board  ship  at  Cardiff  for  the  use  of  the 
plaintiff,"  and  a  breach,  that  the  defendant  did 
not  give  the  plaintiff  yearly,  or  at  any  time 
during  tie  three  years,  twenty  tons  of  coals,  or 
any  coals,  free  on  board  ship  at  Cardiff  or  else- 
where, is  bad,  for  want  of  an  averment  that  the 
plaintiff  was  ready  and  willing  to  receive  the 
coals,  and  that  he  had  named  aship  on  which  the 
defendant  was  to  deliver  them.  Armitaije  t. 
Intole,  14  Q,  B.  728  ;  19  L.  J..  Q.  B.  202 ;  14  Jur. 
619.   S.  P.,  Sutherland  v.  Allhusen,  14  L.  T.  666. 

By  a  contract  made  between  the  Eastern 
Counties  Bailway  Company  and  the  defendant, 
the  defendant  was  to  supply,  and  the  company 
was  to  purchase,  subject  to  the  t«rms  and  to  the 
extent  thereinafter  mentioned,  all  the  coke  that 
should  be  required  by  the  company  for  working 
their  railways  between  London  and  Cambridge 
and  London  and  Colchester,  The  company  en- 
gaged to  take  from  the  defendant  550  tons  and 
100  tons  of  coke  weekly  during  the  period  of 
seventeen  years :  and  that  if  they  should  require 
more  than  those  quantities  for  the  working  of 
their  railways  they  would  take  the  same  from 
the  defendant,  with  a  proviso,  that  if  they  should 
require  less  than  the  stipulated  quantities,  the 
supply  should  be  reduced  accordingly,  upon  their 
giving  three  months*  notice.  And  the  company 
engaged  that  so  long  as  the  defendant  should 

{lunctually  and  duly  supply  the  said  coke,  and  so 
ong  as  the  same  should  be  of  the  bi^t  quality, 
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Gicy  would  absti^n  from  bn;ing  coke  for 
ihar  railways  from  any  other  persons : — Held, 
that  the  readiness  and  willingness  of  the  company 
to  take  from  the  defendant  all  the  coke  they 
required  for  the  purpose  o£  their  railways  was 
not  a  condition  precedent  to  their  right  to  insist 
upon  being  supplied  with  the  quantities  expressly 
Btipolatcd  for,  and  consequently,  that  the  fact 
1^  company  having  bought  Coke  from  other 
persons  afforded  no  answer  to  an  action  by  them 
i^alnst  the  defendant  for  a  failure  to  deliver  the 
quantities  contracted  for.  Ea$tem  Gmntia  By. 
V.  PhUipion,  16  G.  B.  2  ;  21  L.  J.,  C.  F.  140. 

Agreement  to  forward  Goods  —  Sttlay  in 
Supplying.] — A  railway  company  agreed  with 
the  plaintin  to  carry  for  him,  at  the  rate  of  1 70 
tons  a  day,  30,000  tons  of  coal  from  a  colliery  to 
London,  and  to  find  wagons  at  the  colliery  and 
haul  them  from  York  to  London,  another  railway 
company  undertaking  to  haul  the  waj^ns  from 
the  colliery  to  York ;  and  it  was  further  agreed, 
that  ^c  contract  was  founded  on  the  basis  that 
there  should  be  no  unreasonable  detention  of  the 
wagons  by  the  latter  company  ; — Held,  that  it 
was  a  condition  precedent  to  the  defendant's 
obligation  to  carry  the  coal,  that  there  should  be 
no  unreasonable  delay  by  the  latter  company  in 
hauling  the  waggons.  JohHiuMokn  v.  G.  Jf. 
JZv.,  10  Ex.434  ;  3C.L.B.m;  24  L.  J.,  Ex.31 ; 
8  W.  B.  62. 

To  an  action  for  not  delivering  iron  sold  by  the 
defendant  to  the  plaintiff,  under  a  contract  "  to 
be  delivered  as  required,"  a  plea  that  the  plain- 
tiff did  not,  within  a  reasonaole  time,  request  the 
defendant  to  deliver  the  iron,  is  bod,  since  the 
defendant  was  bound  to  inquire  of  the  plaintiff 
whether  he  would  have  the  iron,  before  he  could 
rescind  the  contract  on  the  ground  that  he  was 
not  within  a  reasonable  time  required  to  driver 
it.  Jones  t.  Gibbota,  8  Ex.  920  ;  23  Ii.  J.,  Ex. 
347  ;  8  W.  K.  438. 

Failure  of  Purpote  of  Ooatraet  ] — Projectors 
ci  a  railway  company  entered  into  a  treaty  with 
A.  (a  landowner),  whereby  the  latter  agreed  not 
to  oppose  their  bill  in  parliament,  and  an  agree- 
ment was  executed  by  them  (as  the  executive 
directors  of  the  company),  by  which  the  com- 
pany, upon  its  incorporation,  was  to  pay  to  A. 
1,0002.  for  land  of  which  he  was  the  freeholder, 
and  which  was  required  for  the  purpose  of  making 
the  railway,  and  4,0001.  for  residential  damage. 
A  stipulation  was  also  made  that  the  company 
was  Uimakeatunnel through partof  his  property, 
and  a  station  was  to  be  erected  on  another  part. 
The  c(mi^auywas  incorporated,  but  not  teing 
able  to  raise  sufficient  funds  no  att^pt  was  made 
to  make  the  railway,  and  the  money  subscribed 
was  returned  to  the  shareholders : — Held,  that 
the  contract  was  conditional  upon  the  making  of 
the  railway,  and  therefore  that  A.  was  not  entitled 
to  the  moneys  payable  thereunder.  Preston  t. 
Ziterpool,  Manchester,  and  Aeweattle  Junction 
My.,  5  H.  L.  Gas.  605  ;  26  L.  J.,  Oh.  421 ;  2  Jur. 
CN.S.)  241 ;  4  W.  R.  383. 

A  railway  company  contracted  to  purchase  pre- 
mises of  P.  for  making  a  branch  railway  for  a  sum 
of  money  payable  at  the  firat  term  of  Martinmas 
or  Whitsunday  after  the  company,  on  obtaining 
their  act,  should  have  begun  to  make  the  railway 
under  the  powers,  of  such  act.  The  company 
obtained  their  act,  under  which  they  were  em- 
powered to  enter  upon  the  premises  of  P.  and  to 
make  the  line,  but  they  never  availed  themselves 


of  such  power,  nor  did  they  commence  making- 
the  railway  : — Held,  on  proceedings  being  taken 
by  P.  to  enforce  the  agreement,  that  it  was  con- 
ditional uix)n  the  company  obtaining  the  act 
and  beginning  to  make  the  railway.  Eiinlnirgh^ 
Perth,  and  Dundee  Ry.  t.  Philip.  2  Macq.  H. 
614  ;  3  Jur.  (N-S.)  249  ;  6  W.  B.  377. 

After  Fart  Ferfonuneo  of  Ezeentoiy  Cob- 

tract.] — By  an  agreement  between  the  plaintiff" 
and  the  defendant  of  the  7th  of  September,  1867, 
after  a  statement  of  the  weekly  expenditure  antt 
profits  of  the  plaintiff's  business  as  a  printer  and 
publisher  of  a  newspaper,  it  was  agreed  that,  in 
the  event  of  the  business  being  proved  by  the- 
books  kept  by  the  plaintiff  to  realise  a  clear 
profit  of  11.  per  week,  as  shown  by  the  above 
statement,  the  defendant  should  pay  the  plain- 
tiff 50/.  on  the  24th  of  December,  1867,  hfil.  ojt 
the  24th  of  June,  100/.  at  Christmas,  1868,  and" 
200/.  within  four  years  from  the  25th  of  Deisem- 
ber,  1867.  In  consideration  of  the  premises,  the 
plaintiff  agreed  to  sell  to  the  defendant  all  the- 
plant  and  furniture  on  the  premises,  and  the 
goodwill  of  the  business,  with  all  the  earnings 
subsequent  to  the  SOth  of  September,  1867,  and 
the  house  and  premises  then  occupied  by  the- 
pkintiff.  The  defendant,  on  the  30tb  of  Sep- 
tember, 1867,  entered  into  possession  of  tha 
house,  with  the  plant  and  furniture,  and  of  the- 
business,  which  he  thenceforward  carried  on 
until  he  afterwards  sold  it.  After  the  lapse  of 
the  four  years,  the  plaintiff  brought  an  action 
for  the  instalments,  and  the  defendants  sought  to- 
set  up  as  a  defence  that  the  business  was  not 
proTed  to  be  worUi  71.  clear  profit  per  week : — 
Held,  that,  assuming  that  this,  if  the  contract 
had  remained  executory,  would  have  been  a  con- 
dition precedent,  yet  the  defendant,  having  hac} 
a  substantial  part  of  the  consideration,  cotild  not 
now  set  up  the  non-performance  as  a  defence.. 
Carter  t.  ScargUl,  L.  B.  10  Q.  B.  564  ;  32  L.  T. 
694. 

Contraet  as  to  Crown  Lands— Warrant  tnm 
TreasoryJ — Under  the  statutes  67  Geo.  3,  c  97, 
and  10  Geo.  4,  c.  50,  the  issuing  of  a  special 
warrant  from  the  Treasury  to  the  Gommissionersi 
of  Woods  and  Forests  is  not  a  condition  prece- 
dent to  the  making  of  any  contract  between 
the  commissioners  and  the  purchasers  of  Crown 
lands  ;  it  Is  sufBcient  it  a  special  warrant  be 
obtained  before  certificates  of  sale  are  granted  to 
the  purchaser.  Att.-Oen.  v.  Sitwell,  1  Y.  &  Coll. 
559  ;  5  L.  J.,  Ex.  Eq.  86. 

Warrant  is  granted  for  nominating  two  lives 
to  an  estate  h^d  imder  the  Crown  as  part  <^  the- 
duchy  of  Cornwall,  but  subject  to  these  condi- 
tions, via.  provided  the  estate  be  perfected  in  six 
months  after  the  date  of  the  warrant ;  that  the- 
iine  be  first  paid  into  the  hands  of  their  receiver- 
general  or  his  deputy,  and  a  certificate  of  such 
payment  obtained  under  one  of  their  hands  and 
seals.  These  conditions  not  being  complied  with 
according  to  the  strict  letter  of  the  warrant,  it 
was  declared  void,  and  ordered  to  be  vacated, 
Moore  r.  Cro»ie,  2  Bro.  P.  C.  241. 

b.  Time. 

Beasonablo  Diligence.] — Whenever  a  party 
to  a  contract  undertakes  to  do  some  particular 
act  the  performance  of  which  depends  entirely 
on  himself,  so  that  he  may  choose  his  own  mode 
1  of  fulfilling  his  undertaking,  and  the  contract  is 
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■nent  as  to  time,  the  law  Impllefl  a  contract  to  do 
it  within  a  reasonable  time.  Utrdv.  €lutemitrth,9 
B.  &  S.  o5y  ;  38  L.  J.,  Q.  B.  52  ;  L.  R.  4  Q.  B.  127; 
19  L.  T.  634  ;  17  W.  R.  282.  Affirmed.  10  B.  & 
S.  Ml  ;  39  L.  J.,  Q.  B.  188  ;  L.  R.  5  Q.  B.  544  ; 
23  L.  T.  16S  ;  18  W.  R.  1169— Ex.  Ch. 

Where  the  act  to  be  d<me  ie  one  in  which 
both  parties  to  the  contract  are  to  concur,  and  both 
tnod  themselves  to  the  performance  of  it,  the 
Itw  implies  that  each  contracts  that  he  shall  use 
retsonable  diligence  in  performing  his  part.  lb. 

VuT  of  Patent— When  Boyaltf  Payable.]- A 

declaration  stated  that  the  plaintiflE  had  obtained 
s  patent  for  steam-engines  ;  that  the  defendant 
wM  abont  to  bnild  a  steam  ship  ;  that  the  plain- 
tifl  agreed  to  allow  him  the  use  of  his  patent  in 
the  constmction  of  a  pair  of  steam-engines  about 
to  be  made  for  the  ship,  and  also  to  ose  hie 
patent  in  engines  for  any  other  ships  thereafter  ; 
the  defendant  to  pay  2,000^.,  viz.  1,0001.  on  the 
Itt  Aognst,  1837,  and  the  remainder  on  the  Ist 
July,  1838  ;  and  also  51.  per  horse  power  for 
every  engine  "  which  should  at  any  time  there- 
■fter  be  made  or  manoEactnred,  and  used  on 
board  any  other  ship  of  the  defendant,  in  which 
the  principle  of  the  plaintifTs  patent  should  be 
used  or  adopted,  the  same  to  be  paid  on  the 
altering  into  a  contract  with  an  ^gine-maker 
for  the  numnCocturing  of  such  engine": — Held, 
that  the  &l.  per  horse  power  was  payable  as 
soon  as  the  defendant  entered  into  a  contract 
with  the  engine-maker,  and  that  it  was  payable 
althongh  the  contract  with  the  engine-maker 
WIS  afterwards  rescinded,  and  no  engine  on  the 
{daintiffs  principle  was  either  used  or  mann&c- 
tared ;  for  the  consideration  for  Gie  promise  was 
the  licence  to  use,  and  not  the  user.  Ifall  t. 
Stintrndge,  D.  &  M.  338  ;  5  Q.  a  333  ;  13  U  J., 
Q.B.6;  8  Jur.  171. 

 When  Boyolties  snipeadMl  «i  Infringe- 

Mat— Sotiae.]— Plaintiff  bdng  ponnsed  ^  a 
puent,  granted  to  d^endants  the  exclusive 
licence  to  work  it  in  a  certain  district,  by  a  deed 
by  which  the  latter  covenanted  to  pay  certain 
royalties,  and  to  give  every  information  the 
bdtcr  to  enable  the  patentee  to  support  the 
letters  patent ;  and  the  patentee  covenanted  for 
quiet  enjoyment  of  the  patent  ^  the  defendants, 
wd  that,  "in  case  any  person  should  work  the 
patented  processes,  the  patentee  would,  at  his 
own  cost,  commence  and  carry  on  all  such  actions, 
Ac,  as  should  be  necessary  to  establish  the 
Tftlidity  of  the  patent  and  to  put  a  stop  to  the 
working  of  the  patented  processes  by  such  person  ; 
aod  that  in  case  the  patentee  should  fail  or  neglect 
■0  to  establish  or  maintain  the  vididity  of  the 
patent  and  to  put  a  stop  to  the  working  of  the 
patented  processes  by  such  other  person,  he  (the 
patentee)  would  not  call  upon  the  defendants,  nor 
^wald  the  defendants  be  liable  thenceforth  to  pay 
sny  royalty  until  the  patentee  should,  by 
uthority  of  law  or  otherwise,  have  restraint 
nch  person  from  working  under  the  letters 
P*tent": — Held,  that  the  condition  for  suspension 
of  payment  of  the  royalties  did  not  come  into 
f^wation  until  the  patentee  had  notice  of  an 
infringement,  and  until  after  the  lapse  of  a 
leuooable  time  to  allow  him  an  opportunity  of 
iutitnthig  proceedings  to  restrain  it.  Hendenon 
T.  Jfoityii  Cofper       L.  B.  3  C.  P.  202. 

Agreement  with  Tmstaei- Bsnotloii  of  Court 
*itUa  esrtain  Time.]— By  an  agreement  be- 


:  tween  the  trustees  of  a  marriage  settlement,  and 
three  of  the  committee  of  management  of  a  pro- 
jectctl  milway  company,  reciting  that  a  bill  tor 
the  formation  of  the  railway  was  pending  in  the 
House  of  Commons,  and  that  the  railway  was  in- 
tended to  paai  through  a  park  which  was  subject 
to  the  settlement ;  it  was  agreed  that,  if  the  bill 
should  pass  into  law  in  the  then  present  or  the 
next  session,  the  company  should,  within  six 
calendar  months  after  the  passing  of  the  bill, 
and  before  commencing  the  railway  on  any  part 
of  the  park  and  hereditaments,  pay  the  trustees 
11,700(.,  and  that  in  consideration  of  that  sum, 
the  company  should  have  conveyed  to  them 
nineteen  acres  of  the  land ;  the  whole  of  the 
agreement  to  be  null  and  void,  unless  sanctioned 
by  the  Court  of  Chancery  in  a  cause  of  Lawrence 
t.  Porcher,  and  so  much  of  that  agreement  as 
the  court  should  require  to  be  inserted  in 
the  act : — Held,  that  the  trustees  obtaining  the 
sanction  of  the  court  to  the  agreement  within 
six  months  after  the  passing  of  the  bill  was  a 
condition  precedent  to  their  right  to  me  for  the 
mone;y.  Poreher  t.  Gardner.  8  0.  B.  461 :  19 
L.  J.,  C.  F.  63  ;  14  Jur.  43. 

Taking  Leaseholds —  Due  Completion  of 
Alterations.] — ^A.  agreed  to  make  alterations  in 
a  house,  and  to  complete  the  whole  work 
necessary  the  14th  of  June  ;  B.,  in  considera- 
tion of  these  conditions  beinR  fulfilled,  agreed  to 
take  the  house  on  the  24lti  of  June  for  three 
years,  with  the  option  of  a  lease  for  seven,  fogi^ 
teen,  or  twenty-one  years  : — Held,  that  the  com- 
pletion of  the  whole  work  by  the  Uth  of  June 
was  a  condition  precedent  to  B.'8  liability  to- 
take  the  house  on  the  24th.  !Kdey  t.  Mollett, 
16  C.  B.  (N.B.)  298  ;  S3  L.  J.,  C.  P.  235  ;  10  Jur. 
(H.8.)  800 ;  10  Ii.  T.  380  i  12  W.  B.  802. 


Porbearanoe  to  Sue  up  to  Certain  Date.] — 
The  defendant,  in  consideration  of  the  plaintiff 
forbearing  to  take  any  proceedings  against  A., 
guaranteed  to  the  plaintiff  the  paj-ment  of  a 
certain  sum  on  the  13th  December  then  next : — 
Held,  that  it  was  a  condition  precedent  to  the 

Elaintiff's  right  to  recover  on  the  guarantee  that 
e  did  forbear  suing  A.  until  the  13th  December. 
Bolt  V.  Cxens,  18  C.  B.  673  ;  25  L.  J.,  C.  P.  254; 
2  Jur.  (N.8.)  1073. 

Date  of  Sailing — Act  of  Ood.] — A  merchant 
at  Liverpool  entered  into  a  charterparty  on  the 
following  terms: — "It  is  mutually  agreed  be- 
tween the  owner  of  the  ship  "Zwaan,"  now  at 
Amsterdam,  and  to  sail  thence  for  Livenxml  on 
or  before  the  l&th  of  March  next,  and  toe  char* 
terer,  that  the  ship  being  tight,  stanncb,  and 
strong,  shall  with  all  convenient  speed  be  made 
r^dy,  kc"  The  exception  was  as  follows  : — 
"  Restrictions  of  princes  and  rulers,  the  dangers 
and  accidents  of  the  seas  and  navigation,  the  act 
of  God,  fire,  pirates,  and  enemies  throughout  this 
charterparty."  The  ship  did  not  sail  from 
Amsterdam,  in  consequence  of  what  was  ad- 
mitted to  be  the  act  of  God  ;— Held,  that  not- 
withstanding the  words  throughout  this  charter- 
party,  the  sailing  of  the  ship  from  Amstenlam 
on  the  15th  of  iSirch  was  a  condition  precedent 
to  tbe  obligation  of  the  charterer  to  take  and 
load  the  ship.  Crooeiewit  v.  Fletcher,  1  H.  &  N. 
893  ;  26  L.  J.,  Ex.  163  ;  5  W.  B.  348. 

Fntfobase  of  Stock.] — In  bargains  for  the 
purchase  of  stock,  Umc  is  of  the  essence  of  the 
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eoDtract.  Dolora  t.  JZotiUcrAilii,  1  Sim.  ft  8. 690 ; 
2  L.  J.  (O.S.)  Cfa.  126  ;  24  B.  B.  213. 

Poreliais  of  Timber.] — la  a  contract  for  the 
purchase  of  timber  time  is  of  the  essence  of  the 
contract ;  and  it  by  diflBcolties  improperly  raised 
by  the  vendor,  the  timber  is  prevented  from 
bcia^  felled  and  carried  away  at  the  time 
limited  by  the  agreement,  the  court  will  not 
afterwards  enforce  the  performance  of  the  con- 
tract. ^rfturt^AeT.£Soe»I(I,8L.  J.(OJB.}Ch.49. 

Doe  Payment  of  Interest — Farther  Oredlt,] — 

The  plaintiff  agreed  to  supply  the  defendant 
with  a  quantity  of  bricks,  upon  the  following 
terms  ; — "  Terms  of  payment,  four  months'  ac- 
connt ;  and  at  the  end  of  four  months  a  settle- 
ment shall  be  made,  and  eight  months  longer 
will  be  given  on  your  paying  interest  on  the 
amount  at  the  rate  of  five  per  cent. :  and  if  n 
farther  three  months  is  required,  it  will  be  given 
on  your  paying  the  cnrrent  rate  of  interest  on  the 
amount  : — Held,  that  the  payment  of  interest 
was  not  a  condition  precedent  to  the  defendant's 
having  the  eight  months'  and  three  months' 
farther  credit  Dedd  v.  Pon^ord,  6  C.  B.  (Nil.) 
824. 

Payment  of  Pnroliam  Money — Sale.] — Decree 
(upon  the  answer  admitting  a  contract,  and  a 
letter  offering  to  sell  at  a  valuation)  for  a  con- 
veyance on  payment  of  the  purchase  money  into 
the  bank  by  the  plaintiff  on  a  certain  day,  in 
default  of  payment,  the  bill  to  be  dismissed  with 
costs.  Ko  binding  contract  until  payment ;  the 
estate,  therefore,  did  not  pass  by  s  previous 
devise,  bat  descended  to  the  heir.  Qatkarth  v. 
Zotother,  12  Ves.  107  ;  8  B.  E.  310. 

On  Balei  of  Qoodi.]— iSee  Sale  op  Ooodb. 

On  8»lM  of  lMA.}~8ee  Tkhdor  ahd  Pub- 

GHA8EB. 

c  Arbitration. 

Where  Arbitration  a  Condition  Precedent.] — 

A  clause  which  stipulates  that  all  matters  in 
difference  which  sbonld  arise  touching  the  agree- 
ment should  be  submitted  to  arbitration,  and 
pndubits  any  action  being  brought  in  respect  of 
the  matters  actaaUy  submitted  to  arbitration, 
is  a  C^lateral  and  independent  agreement,  and 
an  award  thereunder  is  not  a  condition  precedent 
to  such  action,  except  as  regards  such  snms  as 
under  tiie  agreement  arc  not  payable  until  the 
amonnt  thereof  has  been  ascertained  hy  such 
award.  Cotlint  v.  Locke,  48  L.  J.,  P.  C.  GS ;  4 
Apg.  CaB.  674 ;  41  L.  T.  292  ;  28  W.  E.  189— 

Fixing  Priee.] — ^According  to  the  Roman  and 

English  law,  as  administered  both  in  courts 

of  law  and  equity,  a  fixed  price  is  an  essential 
ingredient  in  a  contract  of  sale  ;  a  contract, 
therefore,  which  does  not  settle  the  price,  is 
valid  and  complete  only  when  and  if  the  party 
to  whom  it  is  referred  fixes  it,  and  is  otherwise 
totblly  inoperative.  Milnet  v.  Orey,  14  Yes. 
408  ;  9  B.  R.  307. 

Ousting  Jorii diction  of  Courts.]— When  a 
contract  has  provided  that  the  certificate  of  the 
engineer  or  of  an  arbitrator  shall  be  a  condition 
precedent  to  payment,  the  court  does  not  obtain 


inrisdietion  becanse  of  the  power  to  refer  to 
arbitration.  Sharpe  v.  San  Paulo  Ry.,  L.  B. 
8  Ch.  697 ;  29  L.  T.  9. 

When  under  an  agreement,  legislatively  con- 
firmed, the  parties  were  bound  to  settle  by  arbi- 
tration all  differences  that  might  arise  between 
them  as  to  the  meaning  and  effect  of  the  agree- 
ment, or  as  to  the  mode  of  carrying  it  out : — 
Held,  that  the  jnrisdiction  cd  the  couxta  was,  by 
this  agreement,  excluded,  and  that  all  disputes 
arising  under  it  must  be  settled  by  arbitration. 
Caledonian  Ry.  v.  Orecnoch  and  Wemyu  Say 
Ry.,  L.  R.  2  H.  L.  Sc.  347. 

The  plaintiff  bought  of  the  defendant  jute  of  a 
particiuar  mark,  to  arrive  from  Calcutta,  the  de- 
fendant gnaranteeing  the  jnte  to  be  of  the 
average  quality  of  that  mark  as  hitherto  im- 
ported, and  promising  that  if  found  to  be  inferior 
a  fair  allowance  should  be  made  to  the  plaintiff. 
The  quality,  as  alleged  by  the  plaintiff,  was 
fonnd  to  be  inferior,  and  damages  were  claimed 
accordingly.  The  defendant  stated  in  defence 
that  the  purchase  was  subject  to  a  tonu  that  in 
the  event  of  any  dispute  arising  out  of  the  con- 
tract, it  was  to  be  referred  to  jute  brokers  for 
arbitration,  and  that  any  reference  to  arbitration 
was  to  be  demanded  within  fourteen  days  of 
final  landing  of  the  juto.  The  defendant  alleged 
that  this  was  a  dispute  arising  out  of  the  con- 
tract, and  no  reference  was  donanded  within 
the  stipulated  time  : — ^Held,  that  this  was  a  good 
defence  to  the  action.  Pompe  t.  Fuehj,  84  L.  T. 
800. 

AU  contracts  purporting  to  oust  the  courts  of 
their  jurisdiction  altogether  are  void,  but  the 
determination  by  arbitration  of  the  amount  of 
danu^es  to  be  recovered  or  mon^  to  be  paid 
may  lawfully  be  made  a  condition  precedent  to 
the  right  to  maintain  an  action.  ScoU  v.  Arerv. 
6  H.  L.  Cos.  843  ;  25  L.J. ,  Ex.  308  ;  2Jur.(N.?:) 
815  ;  4  W.  R.  746. 

A  building  contract  contained  a  clause  that, 
in  case  of  difference  between  the  contractor  and 
his  employer,  the  award  in  writing  of  the  archi- 
tect in  all  matters  connected  with  the  works,  or 
their  execution,  or  the  value  of  extra  work,  or 
reductions,  or  the  meaning  of  the  plans  or  speci- 
fications, should  be  final  and  conclusive,  so  far 
as  the  law  permitted,  and  such  award  should  be 
a  condition  precedent  to  any  proceeding  what- 
ever at  law  or  in  equity  in  respect  of  any  matter 
or  thing  which  conld  or  might  be  the  subject  of 
such  award  : — Held,  that  the  architect's  award 
was  not  a  condition  precedent  to  an  action  by 
the  employer  against  the  contractor  for  not  com- 
pleting the  buildings,  and  for  leaving  them 
unfinished.    Manafdd  t.  Doelin,  Ir.  B.  4  C  L. 


BoIm  of  Xatnal  Inauranee  Society.]  —  A 

policy  in  a  mutual  insurance  society  was  subject 
to  tte  following  lulea: — (1)  That  the  director 
should  have  full  power  to  adjust,  settle  and 
decide  all  claicss  and  determine  all  disputes 
between  the  society  and  its  members,  and  that 
their  decision  should  be  final,  and  that  no 
member  should  be  allowed  to  bring  any  action 
for  any  claim  on  the  society  "except  as  is  pro- 
vided by  these  prescnta and  (2)  that  in  all 
cases  of  loss  of  any  vessel  the  directors  should 
examine  into  the  circumstances  and  make  such 
decision  and  regulations  thereon  as  in  their 
judgment  the  case  might  require,  and  that  the 
owner  should  not  prosecute  any  action  without 
their  consent ;  and  (3)  that  if  any  member 
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sbonld  "be  dissatisfied  with  the  decisioii  of  the 
directors  he  should  take  certain  specified  steps 
to  obtain  a  revision  thereof,  in  the  first  instance 
by  a  board  of  directors  or  ultimately  by  a  special 
general  meeting  the  decision  of  which  last  was 
n>  be  final : — Held,  that  an  action  could  be 
maintained  on  a  policy  for  a  total  loss  though  no 
final  decision  b^  a  special  general  meeting  had 
been  obtained  m  accordance  with  these  rules. 
Edwardt  t.  Aherayron  Mutual  Ship  Inturanee 
Society,  1  Q.  B.  D.  563  ;  34  L.  T.  457.  Eeversing 
44  L.  J.,  Q.  B.  67  ;  23  W.  K.  304. 

The  roles  of  a  marine  insurance  association 
provided  that  disputes  should  be  referred  to 
arbitration  : —  Held,  that  the  assurer  was  not 
bound  to  submit  a  legal  point  to  the  decision 
of  arbitration  before  suing  in  equity.  Alex- 
ander T.  CampbeU,  11  L.  J.,  Ch.  478  ;  27  L.  T. 
25. 

Lauor  and  L«saM — Companiation  for  Ezeaitiva 
Amount  of  Oame.] — lessee  covenanted  with 
the  lessor  that  he  would  keep  such  a  number 
oaily  of  hares  and  rabbits  as  would  do  no  injurj- 
to  the  crops,  and  that  in  case  he  kept  such  a 
nnmber  as  ehonld  injure  the  crops  he  would  pay 
a  fair  and  reasonalue  compensation,  the  amount 
of  such  compensation,  in  case  of  difference,  to 
be  referred  to  two  arbitrators,  or  an  umpire. 
The  lessor  having  brought  an  action  for  breach 
of  covenant,  alleging  that  the  lessee  had  not 
kept  sach  a  number  only  of  hares  and  rabbits  as 
would  do  no  injnry,  but  had  kept  such  a  number 
IS  did  in jnry,  and  had  neglected  to  pay  any  com- 
pensation  : — Held,  that  upon  the  true  construc- 
tion of  the  lease  the  covenant  to  refer  the  amount 
of  compensation  was  a  collateral  and  distinct 
covenant,  and  tliat  the  action  was  maintainable, 
although  there  had  been  no  arbitration.  Dawson 
T.  Fitzgerald  iL»rd  Otlto),  46  L.  J.,  Ex.  893 ; 
1  Ex.  £>.  257 ;  35  L.  T.  220  ;  24  W.  B.  778— 
C.  A. 

Delay  by  AppraiBer— EttoppeL] — A.  agreed  to 
sell  to  B.  bis  interest  in  a  public-house,  and  his 
famiture  at  an  appraisement,  to  be  made  by  two 
^praiseiSfthe  same  to  be  paid  for  on  B.'s  taking 
possession,  which  was  to  be  on  or  before  the  25th 
of  March  next ;  and  the  sum  of  301.  was  paid  by 
B.  as  a  deposit ;  and  he  agreed  that  if  he  should 
not  complete  his  part  of  the  agreement,  the  sum 
60  paid  should  be  forfeited.  The  buyer  and  seller 
appointed  appraisers.  On  the  25th  of  March  the 
two  appraisers  met,  and  the  seller's  appraiser  was 
informed  that  iiie  appraiser  of  the  ouyer  could 
not  conveniently  on  tnat  day  complete  the  valu- 
ation, but  would  finish  the  business  the  next  day ; 
no  objection  was  made  to  the  proposed  delay. 
The  appraiser  of  the  buyer  went  to  the  seller's 
premises  the  following  day  to  make  the  vnlua- 
tioD,  bat  the  seller  refused  to  allow  him  so  to  do, 
and  said  he  wotdd  not  onnplete  the  contract : — 
Hdd,  that  it  was  incumbent  on  the  seller,  if  he 
intended  to  insist  that  the  contract  should  be 
c<Hnpleted  on  the  day  mentioned  in  the  agree- 
ment, to  have  notified  such  intention  to  the 
bayer,  and  not  having  so  done,  that  the 
latter  was  entitled  to  recover  back  the  deposit. 
Carpenter  v.  Blandford,  8  B.  &:  C.  575  ;  3  Man. 
&  By.  93  ;  7  L.  J.  (O.S.)  E.  B.  58. 

Award  of  One  of  Two  Arbitrators.] — Where 
the  rules  of  certain  races  provided  that  all 
dilutes  should  be  settled  by  the  stewards,  and 
two  stewards  bad  been  named,  <me  of  whom,  on 


a  dispute  arising  as  to  which  boiK  was  entitled  to 
the  stakes  of  a  race,  gave  his  opinion,  in  writing, 
that  the  plaintiff  was  entitled  to  them  : — Held, 
that  he  could  not  recover  the  stakes  on  the  awaid 
of  that  steward  alone,  although  it  appeared  that 
the  other  steward  had  stated  that  he  would 
acquiesce  in  whatever  his  colleague  did.  To  m^ke 
the  sole  award  of  the  latter  available,  it  must  be 
clearly  shown  that  both  the  disputing  parties, 
and  the  stakeholder  also,  submitted  to  his  sole 
authority.  Marryatt  v.  Sroderick,  2  M.  &  W. 
369  ;  M.  &  H.  96  ;  6  L.  J.,  Ex.  113  ;  1  Jur.  242. 

A  declaration  for  the  price  of  goods  bought, 
subject  to  the  valuation  of  A.  and  B.,  stated  that 
A.  refused  to  value,  bat  did  not  state  that  the 
defendant  prevented  him  from  valuing.  It  then 
averred  that  a  valuation  was  made  by  B.  alone : 
— Held,  that  the  defendant  was  not  liable  for  the 
price  of  the  goods  at  the  valuation  of  B.  alone. 
Thurrull  v.  BalUmie,  2  M.  &  W.  786  ;  M.  &  H. 
236  ;  6  L.  J.,  Ex.  255  ;  1  Jur.  847. 

Award  by  Arbitrator's  Deputy.] — Inanaction 
on  an  agreement  for  the  sale  of  goods  at  a  valua- 
tion to  be  made  by  A.,  the  issue  was,  whether  a 
valuation  was  made  by  A.  The  goods  were  in 
fact  valued  by  B.,  A.'s  clerk  :— Held,  that  the 
defendant  was  not  bound  by  it,  unless  it  was 
shown  that  it  was  agreed  between  the  parties 
that  B.'s  valuation  should  be  taken  as  A.'s  ;  and 
that  the  fact  of  the  defendant's  seeing  B.  valuing, 
and  making  no  objection  until  B.  told  him  the 
amount,  was  not  evidence  of  such  agreement, 
Ett  V.  TmtcoU,  2  TA.it  W.  385  ;  M.  &  H.  75  ;  6 
L.  J.,  Ex.  144;  1  Jur.  358, 

Duty  as  to  Valuer.] — An  agreement  to  settle 
disputes  between  two  parties  as  to  the  amount  to 
be  paid  by  one  of  them  in  respect  of  the  value  of 
the  goods  belonging  to  or  work  done  by  the  other 
of  them,  by  a  reference  to  two  valuers,  one  to  be 
appointed  by  each  party,  docs  not  import  any 
undertaking  by  the  former  that  the  valuer  whom 
he  may  appoint  shall  act  in  the  valuation,  nor 
any  liability  for  his  not  acting.  Cooper  v.  Shuttle' 
worth,  25  L.  J.,  Ex.  114. 

The  party  is  only  bound  to  appoint  a  valuer  on 
his  part,  and  if  the  person  appointed  does  not  act, 
the  other  party  is  remitted  to  his  original  cause 
of  action,  and  may  revoke  his  submission,  or  he 
may  possibly,  if  the  valuer  has  undertaken  to  act 
and  failed  in  his  dutv,  have  a  right  of  action 
against  him,  but  has  no  right  of  action  against 
the  party  who  appointed  bSn,  lb. 

Evidenoe  as  to  Fact  of  Valnation.] — It  was 

agreed  between  A.  and  B.,  that  B.  should  buy  of 
A.  certain  plant,  materials,  and  tools,  at  a  valua- 
tion to  be  made  by  A.  and  a  person  to  be  ap- 
pointed by  B.,  and  that  B.  should  pay  for  the 
same  by  a  bill  for  loOl.  at  two  months  from  the 
valuation,  and  by  another  bill  for  the  balance  of 
the  valuation  at  three  months  after  date.  Under 
this  agreement  B.  was  let  into  possession,  and  A, 
and  one  C.  (who  represented  B.),  met  and  pro- 
ccoded  to  value,  having  a  list  of  the  articles  to  be 
valued,  as  to  all  of  which,  except  certain  timber, 
the  prices  were  finally  agreed  upon  ;  bat,  as  to 
the  timber,  the  price  per  foot  and  the  superficial 
measurement  only  were  ageeed  upon,  the  calcu- 
lating the  cubical  contents  and  the  canying  out 
the  amount  being  left  to  be  fiUetl  in  by  B.'s 
foreman.  A.  and  C,  never  met  again,  and  did 
not  agree  upon  the  sum  total,  but  H.  (afteraction 
brought  for  it)  paid  the  1602. :— Held^ufficientr 
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evidence  to  warrant  the  jury  in  finding  that  a 
valuation  had  been  made  by  A.  and  C.  Gordon 
T.  WTiiteAoute,  X8  C.  B.  747  ;  36  L.  J.,  C.  P.  300. 

Failure  of  ArUtration.]— The  defendant,  aa 
incoming  tenant,  agreed  m  writing  with  the 
plaintiff,  as  outgoing  tenant,  to  purchase  Btraw 
npon  the  farm  at  a  valuation  to  be  made  by  two 
persons,  or  their  nmpire.  Valuers  were  appointed 
by  the  parties,  who  did  not  agree  npon  the  valaa- 
tum  or  appoint  an  umpire,  and  in  vxe  meanwhile 
the  defendant  consumed  the  straw : — Held,  that 
the  plaintiff  was  entitled  to  recover  forthe  straw 
as  upon  a  quantum  meruit,  the  arbitration  agreed 
to  by  the  parties  having  become  impracticable. 
Oarbe  v.  Wettrope,  18  C.  B.  766  ;  25  L.  J.,  C.  P. 
287. 

App«diitiiMitt  aad  Kotlas  thereof.]— Agreement 
for  the  Hale  of  crops,  the  price  to  be  paid  on  the 
6th  Jtme,  the  valoation  to  be  made  by  two 
persons,  one  named  by  each  party,  and,  if  they 
aisagteed,  by  a  thiM  person,  to  be  named  by 
tJiem  before  entering  upon  the  valuation ;  the 
valuation  to  be  made  by  the  Srd  June,  and  each 
party  to  appoint  a  referee  by  the  31st  May  ;  and 
in  case  eitber  party  neglected  or  refused  to  nomi- 
nate  a  referee  within  the  time  appointed,  the 
referee  of  the  other  party  alone  to  make  a  final 
decision  : — Held,  that  the  nomination  of  a  referee 
included  notice  of  it  to  the  other  party  ;  and 
therefore,  that  a  nomination  on  the  Slit  May, 
and  notice  of  ittotheother  party  on  the  let  Jane, 
did  not  satisfy  the  agreement.  Tbto  v.  Ifarrit, 
II  Q.  B.  7  J  17  L.  J.,  Q.  B.  1 ;  11  Jur.  947. 

Fegloct  to  Appoint.  ]— Declaration  on  a  written 
agreement,  by  the  plaintiff,  to  let  land  to  the 
defendant,  with  the  right  of  sporting,  the  defen- 
dant to  make  satisfaction  to  the  plaintiff's  tenants 

for  damage  done  by  game  on  their  farms;  the 
amount  to  be  ascertained  by  a  valuer,  to  be 
cliosen  by  each  party,  and  an  nmpire  ;  that  the 
defendant  entered,  and  preserved  the  game,  which 
did  damage  to  the  tenants ;  that  be  was  requested 
hy  the  plaintiff  to  appoint  a  raluer.  j^reacb, 
that,  although,  within  a  reasonable  time,  a  valuer 
was  appointed  by  the  plaintiff,  and  notice  given 
to  the  defendant,  and  the  plaintiff  requested  him 
to  give  the  name  of  a  referee  on  his  part,  and  fix 
a  time  for  meeting,  to  ascertain  the  damage,  in 
default  of  which  the  plaintiff's  vainer  would  alone 
ascertain  the  damage  done ;  yet  the  defendant 
did  not  give  notice  to  the  plaintiff  of  any  vainer 
chosen  by  him,  nor  has  he  ever  made  satisfaction  : 
— Held,  that  after  verdict  it  must  be  taken  that 
the  declaration  alleged  a  refusal  by  the  defendant 
to  appoint  a  valuer.  Thoniat  v.  Frtderickt,  10 
Q.  B.  775  ;  16  L.  J.,  Q.  B.  393  ;  11  Jnr.  942. 

Partial  Valuation.]  —  A  declaration  stated, 
that  the  defendant  covenanted  to  pay  the  plain- 
tiff 400i.  in  moieties  on  the  11th  November  and 
11th  May;  and  that  the  drugs,  stock  in  trade, 
ntensils,  and  shop  fixtures  in  certain  premises, 
should  be  valued     a  person  to  be  named  hy  the 
plaintiff  and  the  defendant,  and  a  moiety  paid 
immediately  upon  such  valuation,  and  the  i-cei- 
dne  at  the  expiration  of  a  year.    That  the  drugs. 
&c.,  were  vahied  by  L.,  named  by  the  pUiintiff 
and  the  defendant,  at  litO/.   Breach,  that  the 
defendant  refused  to  pay  the  second  moiety  of  i 
the  400i.  on  the  I  Itb  May,  and  the  residue  of , 
the  IflOf.  at  the  expiration  of  the  year.    Plea,  | 
that  the  drugs,  lac,  were  not  valued     a  person  . 


named  by  the  plaintiff  and  the  defendant.  It 
appeared  that  L.  was  agreed  upon  by  the  plain- 
ts and  the  defendant  to  valae  the  drugs,  stock 
in  trade,  utenails,  and  i^op-fixtnres,  and  that, 
after  the  valuation  was  complete,  except  as  to 
the  drugs,  the  sum  of  702.  was  agreed  on  by  the 
parties  as  the  value  of  the  drugs,  and  hOl.  as  the 
value  of  a  horse  and  gig  belonging  to  the  plain- 
tiff, which  sum,  with  the  rest  of  the  valuation, 
amounted  to  1902. : — Held,  that  the  jury  was 
lightly  directed,  that  if  the  hoise  and  gig  were 
part  of  the  stock  in  trade,  or  were  treated  as 
such  by  the  parties  the  plaintiff  was  entitled  to 
a  verdict.  liawlinton  v.  Clarke,  16  L.  J.,  Ex. 
171— Ex.  Ch. 

Wliat  included  in  ^rienltnral  Valnation.] — 

B.  sold  a  farm  to  H.,  and  by  agreement  between 
them,  £.  was  to  estimate  and  certify  the  sum  to 
be  paid  to  B.  for  the  labour  of  ploughing  and 
sowing  parts  of  the  farm.  E.  certifiwi  that  a 
sum  wa3  to  Iw  allowed  for  three  ploughings  of 
the  same  land,  and  a  further  sum  for  working 
and  burning  stroyle : — Held,  that  all  expenses 
incidental  to  the  preparation  of  the  land  for 
sowing  were  included  in  the  terms  of  the  agree- 
ment. Brantcomhe  v.  Rmecliffe,  6  C.  B.  628; 
18  L.  J.,  C.  P.  38. 

Aocord  witlumt  Talution.]— ^  being  poo* 
sessed  of  plant  and  other  matoials  for  tibe  con- 
struction of  a  canal  and  other  engineering  works 
in  Holland,  agreed  by  parol  to  sell  the  same  to 
B.,and  two  persons  were  sent  to  the  spot  to  value 
them.  An  inventory  was  accordingly  made,  and 
on  the  31st  of  March,  A.  and  B.  signed  the 
following  memoiandum  at  the  foot  thereof ; 
"  Agreed  between  B.  and  myself,  4,609/.  I2t"  On 
the  8th  of  May,  a  written  contract  for  the  sale  of 
the  plant  and  materials  was  executed  by  A,  and 
B.,  by  which  it  was  agreed  that  A.  should  sell 
and  B.  should  purchase  all  such  parts  of  the 
plant,  materials,  and  things  then  on  or  about 
the  works  of  the  canal  which  belonged  to  A., 
and  that  the  price  to  be  paid  for  the  same  should 
be  the  fair  amount  of  the  value  thereof,  such 
amount  to  be  settled,  in  case  the  parties  should 
differ  as  to  the  same,  by  arbitration,  "  in  manner 
therein  provided."  And  that  B.  should  pay  to 
A.  the  amount  of  such  price  or  value  within  two 
calendar  months  after  such  price  or  valne  should 
have  been  fixed  and  determined.  B.  was  let 
into  possession  immediately  after  the  Slst  of 
March,  and  remained  in  possession.  No  arbitra- 
tion was  ever  demanded,  and  no  dissatisfaction 
expressed  by  B.  at  the  price  fixed  by  the  valuers  : 
— Held,  that  the  event  upon  which  the  arbitra- 
tion clause  of  the  contract  of  the  8th  of  May 
was  to  take  effect,  viz.  the  parties  to  differ  as  to 
the  value,  never  having  arisen.  A,  was  entitled, 
at  the  expiration  of  two  months  from  that  date, 
to  recover  the  value  agreed  on  by  the  memo- 
randum of  the  31st  March,  on  a  count  for  goods 
sold  and  delivei'cd.  Cannan  v.  Fowler,  14  C.  B. 
181 ;  2  C.  L.  B.  43  ;  23  L.  J.,  G.  P.  48  ;  2  W.  B. 
101. 

See  farther,  Abbitsation  and  Awabd. 

d.  Waiver. 

Contract  to  Erect  Buildings —Owner  taking 
PoBBCMion.] — Where  a  building  is  to  be  erected, 
or  repairs  done  upon,  or  alterations  made  to,  a 
building  on  a  man's  own  land,  under  a  special 
contract  containing  a  cwndition  precedent,  which 
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Js  onpertormetl  hj  the  contractor,  the  mere  fact 
the  owner  taking  poaeession  does  not  raise  any 
inference  ol  waiver  of  the  condition  precedent  or 
«f  the  entering  into  a  nev  conlzact,  and  there- 
Jore  action  will  not  lie  dther  upon  the  special 
cutract,  or  upon  an  implied  contract  to  pa;  for 
the  work  done  according  to  ita  value.  Munro  v. 
Butt.  8  EL  &  Bl.  738  ;  4  Jar.  (N^)  1231.  And 
lee  Maehay  t.  IHok^  6  App.  Cas.  261— H.  L.  (So.), 
port,  coL  147. 

Ooltawt  to  Paxahut  XaiLcoMb  Buiuis— 
Ommt  of  Portmaitor.] — A  party  agreed  in 
writing  to  purchase  the  mail-coach  concern  be- 
tween Derl^  and  Leicester,  provided  the  poet- 
master  consented.  The  party  aftepwards  took 
{xnseasion  of  it  with  the  risk  of  obtaining  that 
omKDt : — Held,  that  the  proviso  had  been 
waived.  MantfiOd  v.  Cketlyn,  S  L.  J.  (O.a.) 
K.B.  85. 

Contraot  of  Szehange— Sepndiatlon  of  Agroo- 
mmt  to  FiJLftsee.] — Where  acompany  contracted 
with  a  bank  that  the  bank  should,  within  certain 
limits  o£  time,  pay  to  the  company  sterling 
money  or  an  equimlent  In  exchange  for  the 
«anpany*B  aHver  at  a  specified  rate,  and  that  the 
should  finance  goods  with  the  bank  : — 
Hdd,  that  compliance  with  their  agreement  to 
finance  was  a  condition  precedent  of  the  com- 
pany's right  to  demand  fulfilment  of  the  ex- 
change  contracts,  bat  that  as  both  parties  were 
nnder  an  obligate  to  Bottle  reasonable  t^ma  of 
financing,  and  as  the  oondact  of  the  bank 
amount^  to  a  complete  repudiation  of  the  con- 
tracts, the  company  were  absolved  from  making 
inrther  offers  to  settle  terms  of  finance  in  order 
to  preserve  their  claim  for  damages  for  breach  of 
the  contract*  of  exchange.  Bank  of  China, 
Java*,  and  the  8lrait$  v.  American  l^nadvng  Co., 
43  L.  J.,  P.  C.  93  ;  [1894]  A.  C.  260  ;  6  B.  494  ; 
TO  L.  T.  849— P.  C. 

Conilttonal  Aeeeptanee  by  Oovommsnt  Board 
— Waiver  by  CommittM.] — The  captain  of  an 
Indiaman,  on  arriving  at  Madras,  reported  his 
arrival  to  the  government  board  there,  and  was 
^liiected  by  them  to  place  himself  under  the 
orders  of  the  commercial  committee  at  that 
place.  After  which  he  made  an  offer  to  the 
government  board,  through  the  commercial  com- 
mittee, to  purchase  some  cotton  belonging  to  the 
India  Company  at  a  certain  price.  The  govern- 
meat  boaid  accepted  the  offer  conditionally,  and 
wrote  a  letter  to  that  effect  to  the  commercial 
'Cnnmittee.  The  plaintiff,  on  being  shown  the 
letter,  objected  to  the  condition.  In  consequence 
<rf  which  the  conmiercial  committee  took  upon 
themselves  to  dispense  with  it : — Held,  that  the 
India  Company  could  not  enforce  the  condition 
against  the  plaintifE.  SmU^  t.  Eatt  India  Co., 
iiSto.  76 ;  17  L.  J.,  Ch.  178 ;  12  Jnr.  867. 


4.  Impossible  Contbacts. 

Jtewd^  of  ForfiinuuM*.]— Vhere  there  a 

gidtive  contract  to  do  a  thinig.  not  in  itself  un- 
wful,  the  contractor  must  perform  it  or  pay 
damages  for  not  doing  it,  although  in  conse- 
-qoence  of  unforeseen  accidents,  the  performance 
■ra  his  contract  has  become  unexpectedly  bur- 
tbensome  or  even  impossible ;  but  this  rule  is 
only  ap{dinble  when  the  contract  is  positive 


and  abednte,  and  not  subject  to  any  condition, 
either  express  or  implied.  Taylor  y.  Caldwell, 
3B.&8.626;33L.J.,Q.B.I64;8  L.  T.  856; 
11  W.  K.  726. 

Where,  from  the  nature  ot  the  oontract,  it 
appears  that  the  parties  must  from  the  beginniag 
have  known  that  it  could  not  have  been  fulfilled 
nnless,  when  the  time  tor  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing 
continued  to  exist,  so  that,  when  entering  into 
the  contract,  they  must  have  contemplated  such 
continuing  existence  as  the  fonndatitni  <jt  what 
was  to  be  done ;  there,  in  the  Bixeaoe  of  any 
express  or  implied  warranty  that  the  thing  shaU 
exist,  the  contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an  implied 
condition  that  the  parties  shall  be  excused  in 
case,  before  breach,  performance  becomes  impos- 
sible from  the  perishing  of  the  thing,  wiwont 
default  of  the  contractor.  A.  agreed  with  B.  to 
give  him  the  use  of  a  music  hall  on  certain  speci- 
fied days,  for  the  purpose  of  holding  concerts, 
with  no  express  stipulation  for  the  event  ot  the 
destruction  of  the  music  hall  by  fire  : — Hdd, 
that  both  parties  were  excused  from  perform- 
ance (tf  the  contract.  lb, 

Where  the  law  casta  a  dnty  on  a  man  which, 
without  fault  on  his  part,  he  is  nnahle  to  per- 
form, the  law  will  excuse  him  for  non-perform- 
ance. Clark  V.  Glaigow  A$»wrance  Co.,  I  Hacq. 
H.  L.  668. 

But  wh^  a  man  by  his  own  contract  binds 
himself  to  do  atfaing,  he  is  bound  to  do  it,  If  he 
can,  notwithstanding  any  accident,  becMtse  ho 
ought  to  have  gnard^  by  his  contract  against  it. 
lb. 

On  the  question  of  executing  an  agreement, 
hardship  cannot  be  regarded,  unless  it  amounts  to 
a  degree  of  inconvenience  and  absnrdity  so  great 
as  to  fuSord  judicial  proof  that  snch  cotud  not  be 
the  meaning  of  the  parties.  PrebhU'r.Boghwtt, 
1  Swanst.  329. 

 Com  becoming  Heated,] — A  contract  for 

the  sale  of  a  cargo  of  corn,  by  a  factor,  on  a  del 
credere  commission,  described  the  com  as  of 
average  quality  when  Bhh>ped,  and  was  made 
for  a  certain  price  "  free  on  ooud  and  including 
freight  and  insurance  to  a  safe  port  in  the  United 
Kingdom."  &c.  In  fact  the  com  had,  a  short 
time  before  the  date  of  the  contract,  been  sold 
at  Tunis  in  consequenoe  of  getting  so  heated  in 
the  early  part  of  the  voyage  as  to  render  its 
being  brought  to  England  impossible.  The  con- 
tract in  England  was  entered  into  in  ignorance 
of  this  fact.  When  the  English  purchaser  dis- 
covered it,  he  repudiated  the  contract,  and  it 
was  held  that  the  contract  contemplated  that 
there  was  an  existing  something  to  be  sold  and 
bought,  and  capable  of  transfer,  which  was  not 
the  case  at  the  time  ot  the  sale,  and  that  the 
factor  was  not  liable.  Gmturier  t.  Hattie,  6 
H.  L.  Cas.  673  ;  26  L.  J.,  Ex.  263  ;  2  Jnr.  (N.a.) 
1241. 

.  Contrast  to  Ereet  Engines— Pranises 

Burnt.] — The  plaintiffs  contracted  to  erect 
machinery  on  the  defendant's  premises  at  spe- 
cific prices  for  particular  portions,  and  to  keep  it 
in  repair  for  two  years,  the  price  to  be  paid  upon 
the  completion  of  the  whole.  After  some  por- 
tions of  the  work  had  been  finished,  and  others 
were  in  the  course  of  completion,  the  premises 
with  all  the  machinery  and  materials  were  de- 
stroyed hj  fire Held,  that  both  narties  wene 
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excused  from  the  further  performance  of  the 
contract ;  but  that  the  plaintiffs  were  not  en- 
titled to  sue  in  respect  or  those  portions  of  the 
work  which  hiwi  been  completed,  whether  the 
materials  used  had  become  the  property  of  the 
d^enduit  or  oot  Appleby  t.  Steyeri,  36  L.  J., 
C.  P.  331 ;  L.  B.  2  C.  P.  661 ;  16  L.  T.  669— 
Ex.  Ch.   Beversiiig,  14  W.  B.  836. 

Performanoe  PreYented  by  Strikea.]  — The 

Elainti&soathe  ISth  September,  1873,  contracted 
I  writing  with  the  defendant  to  sell  4,000 
parcels  of  Kibbles  coal  at  ISx.  &d.  per  parcel  of 
2,240  lbs.,  loaded  into  the  defendant's  trucks  at 
the  average  rate  of  two  trucks  per  day,  a  truck 
consisting  of  eight  tons ;  ia  the  event  of  a 
colliers'  strike  or  accident  the  vendors  not  bind- 
ing themselves  to  keep  up  the  daily  supply. 
Coel  was  delirered  nnder  this  contract  up  to 
the  28th  March,  1874,  but  on  that  day,  in  con- 
sequence of  the  plaintiffs'  men  refusing  to  accept 
a  lower  rate  of  wages  proposed  by  the  plaintiffs, 
in  pursuance  of  a  combination  entered  into  by 
the  plaintiffs  with  other  masters  in  the  district, 
the  pits  were  closed  by  the  plaintiffs,  and  re- 
mained closed  tintil  the  28th  July,  other  pits 
In  the  neighbonrhood  being  also  closed  by  their 
owners  for  a  like  i-eason.  During  that  time  no 
coal  was  in  consequence  delivered ;  but  at  the 
end  of  the  strike  the  plaintiffs  called  upon  the 
defendant  to  take  the  amount  of  coal  which  still 
remained  undelivered  under  the  contract.  In  an 
action  for  not  accepting  this  coal : — Held,  that 
the  strike  was  equally  a  strike  within  the  mean- 
ing of  the  contract,  though  brought  about  by  the 
plaintiffs  lowering  the  wages  of  their  men  ;  that 
the  effect  of  the  strike  was  merely  to  postpone 
the  daily  deUveries,  and  that  the  defendant  was 
bound  to  accept  the  coal  remaining  undelivered. 
Xing  V,  Parker.  34  L.  T.  887. 

tield,  also,  that  under  the  circumstances  the 
delay  was  not  of  such  a  nature  ae  to  entitle  the 
defendant  to  consider  the  contract  at  au  end  in 
a  commercial  sense,  and  so  repudiate  the  per- 
formance of  it.  lb. 

iBahility  to  Supply  Gooii.]— A.  contracted 
to  sell  B.  100  hogsheads  of  Gingelly  oil,  "ex- 
pected to  arrive  by  the  ship  '  Resolute,'  from 
Miidnis."  The  ehip  arrived  with  100  hogsheads 
of  the  oil  on  board,  but  it  turned  out  that  thirty- 
four  hogsheads  only  were  consigned  to  or  under 
the  power  or  control  of  A.  Semble,  that  this 
did  not  excuse  A.  for  the  non-performance  of 
his  contract,  and  that  it  would  not  be  performed 
by  a  delivery  or  tender  of  the  thirty-four  casks 
over  which  he  had  control  Fitchel  v.  Soott,  16 
C.  B.  69. 

ITatnral  01iitraetloiu.1— Under  the  terms  of  a 

charterparty,  the  defendant's  ship  was  to  pro- 
ceed to  Galatz,  or  as  near  thereto  as  she  might 
safely  get,  and  there  load  a  cargo  from  the 
factors  of  the  freighters;  the  danger  and  acci- 
dents of  the  seas,  rivers,  and  navigation  during 
the  voyage  always  excepted.  On  the  3th  Xovera- 
bcr,  the  ship  arrived  olt  the  entrance  of  the 
Danube.  From  that  time  nntil  the  7th  Januarj- 
following  the  water  was  so  low  on  the  bar  at 
the  month  of  the  river  that  she  could  not  cross. 
On  the  Illh  December  she  sailed  for  Odessa,  and 
took  in  a  cargo  and  sailed  for  England.  On  and 
after  the  7th  of  January  there  was  sufficient 
water  on  the  bar  to  have  enabled  the  ship  to 
enter  the  river,  and  to  take  in  a  cargo  at  Galatz. 


In  an  action  for  breach  of  the  charterparty : — ■ 
Held,  that  there  was  no  excuse  for  non-perform- 
nnce,  nor  a  dissolution  of  the  contract  by  any  oC 
the  excepted  clauses.  Sahilizzi  v.  Derry,  4  EL 
EI.  873  ;  24  L.  J.,  Q.  B.  193  ;  1  Jur.  (K.S.>  795 
3  \V.  R.  374. 

If  performance  of  a  contract  becomes,  from 
unforeseen  circumstances,  perilous  to  the  party- 
entitled  to  demand  performance,  the  party  upon 
whom  lies  the  burden  of  performance  may  be 
justified  in  pausing  for  a  reasonable  time,  in 
order  to  consider  the  danger,  and,  il  possible, 
communicate  with  the  other  party.  Pole  t. 
Cetotick,  2  F.  &  F.  104  ;  9  C.  B.  (N.8.)  430  :  80 
L.  J.,  C.  P.  102  ;  3  L.  T.  438  ;  9  W.  E.  279. 

State  Xnterfereaee — ^Hiring.] — A  declaration 
alleged  that,  by  agreement  between  the  plaintiff 
and  the  defendant,  in  considetatioQ  of  7,8002., 
the  plaintiff  sold  and  transferred  aU  tide  and 
interest  in  and  to  the  services  and  labour  of  15S 
apprenticed  labourers,  formerly  slaves,  belonging 
to  him,  for  the  term  of  their  apprenticeship,  tO" 
the  defendant,  with  a  warranty  of  the  quiet 
possession  of  their  services  according  to  law ; 
and  the  defendant  promised  to  pay  the  plaintiff 
the  money  in  six  instalments  of  l,^Ktf.,  at 
annual  periods,  and  in  case  of  failure  in  the 
payment  of  any  instalment,  the  plaintiff  shonld 
be  entitled  to  reclaim  the  services  of  such 
labourers  during  the  remaining  term  of  appren- 
ticeship, and  the  services  should  revert  to  the 
plaintiff,  the  defendant  remaining  liable  for 
such  sums  as  should  be  then  due  for  the  value 
fir  hire  of  the  labour,  during  such  period  as  the 
I  defendant  ehould  have  receive.!  the  services,  at 
the  rate  of  1,300/.  per  annum.  Plea,  that  the 
agreement  was  made  at  Berbice,  in  British 
Guiana,  between  British  subjects,  and  was  made 
for  the  purpose  of  transferring,  and  purported  to 
transfer,  the  services  of  the  153  labourers,  during 
their  term  of  apprenticeship,  according  to  the 
statute.  That  the  defendant  had  the  services  till 
the  Ist  of  August,  1838  ;  that  in  July,  1838,  the 
governor  and  council  of  Beibice,  according  to 
the  statute  and  the  usages  of  the  colcoiy,  made  an 
ordinance  that  all  persons  who,  on  the  1st  of 
August,  1831^,  were  apprenticed  labourers  should 
from  that  day  be  discharged  from  such  appren- 
ticG-hip,  and  that,  before  the  breach  of  the  agree- 
ment, the  labourera  were  discharge*!,  and  the 
parties  to  the  agreement  were  prohibited  by 
authority  from  performing  the  same  : — Held, 
that  the  agreement  was  not  a  contract  of  hiring; 
and  letting,  but  an  absolute  contract  for  a  sale 
and  transfer  of  the  plaintiff's  right  to  the 
services  for  a  gross  sum  of  money,  due  in. 
pnesenti,  though  payable  by  instalmenta ;  and 
that  the  plaintiff  was  entitled  to  the  last  two 
instalments,  though  the  legislature  bad  deter- 
mined the  apprentioeship  before  th^  became 
due.  MittHhouer  ▼.  i'vUarton,  6  Q.  B.  ^89  :  » 
Jur.  334. 

A.  signed  ship's  articles  for  a  voyage  from 
Liverpool  to  ports  in  America.  The  ship  sailed 
on  the  .'>th  November,  1853.  During  the  voyage 
the  captain  shot  one  of  the  crew,  and  the  ship 
was  taken  into  Monte  Video,  and  on  the  5th  of 
May.  18.'»4,  the  British  consul  there,  in  pursuance 
of  the  7  &  8  Vict.  c.  112,  ss.  59,  6U,  sent  th? 
captain  to  England  for  trial,  with  the  witnesses^ 
A.  being  one.  In  an  action  for  his  wages  : — 
Held,  that  he  having  been  separated  from  the 
fhip  at  a  foreign  port  by  authority  of  the  British 
le^slatore,  and  sent  to  Endaod  withcuit  aajr 
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leasonable  posribility  of  his  ever  being  able  to 
lejwQ  the  ship  daring  the  voyage,  the  contract 
most  be  considered  as  diBsoLved  by  the  eupreme 
utfaority  of  the  state,  which  was  binding  on  both 
pvties.  Mettitle  v.  Be  WOf^  1  BL  ft  BL  644  ;  3 
C.  L.  B.  960  ;  21  L.  J.,  Q.  B.  200 ;  1  Jnr.  (K.S.) 
758  ;  3  W.  R.  401. 

Chartarparty.] — In  an  action  by  a  shipper  on  a 
eontiact  ci  a&eightment,  the  dedaration  stated 
that  he  shipped  on  board  the  defendant's  ship, 
then  in  the  Bay  of  Gibraltar,  and  bound  for 
London,  calling  at  Cadiz,  goods,  to  be  safely 
co&reyeid  to  London,  and  there  delivered  In  good 
order,  the  act  of  God,  the  Queen's  enemies,  fire, 
all  and  every  other  dangers  and  accidents  of  the 
aeas,  rivers,  and  navigation,  of  whatever  nature 
or  Idnd  soever,  save  risk  of  boats,  excepted,  the 
shipper  paying  freight.  Promise  by  the  defen- 
dant so  to  convey  and  deliver  the  cargo,  saving 
the  above  exceptions.  Breach,  that  he  failed  to 
do  Ea  Plea,  that  the  ship,  in  the  course  of  her 
TOFSfre,  called  at  Cadiz,  and  was  within  the 
jttrisdicticm  of  the  officers  of  the  cnatoms  there, 
ind  ot  a  certain  court  of  Spain  ;  that  while  the 
Fhip  was  there  the  goods  were,  according  to 
the  law  of  Spain,  lawfully  taken  out  of  the  ship 
bjr  the  officers,  against  the  will  and  without  the 
debult  of  the  defendant,  on  a  charge  of  suspi- 
cioD  of  being  contraband  according  to  the  law  of 
Spain,  and  were  confiscated,  by  a  decree  of  the 
court,  upon  this  charge : — Held,  that  the  plea 
illt^ed  no  excuse  within  the  express  exceptions 
in  the  contract ;  that  the  decree  of  confiscation 
w«8  in  itself  no  answer,  and  that  it  did  not 
appear  by  the  plea  to  have  been  incurred 
tarongh  any  fault  of  the  shipper.  Spence  v. 
Ciodmck,  10  Q.  B.  517  ;  16  L.  J.,  Q.  B.  31S  ;  II 
Jot.  872. 

By  a  chartcrparty  the  owners  agreed  that  a 
vesicl,  being  tight,  staunch,  and  strong,  and  well 
conditioned  for  the  voyage,  should  sail  from 
Callao,  and  load  a  cargo  of  guano  at  the  Cbincha 
Islands,  calling  on  her  way  at  Pisco,  to  obtain  the 
necessary  pass  to  load,  to  be  given  to  the  captain 
by  the  cbutereis'  agents  free  of  expense,  within 
twenty-four  bonrs  of  his  application.  To  an 
action  against  the  charterers  for  loading  an 
insuificient  quantity  of  gnuio,  tb^  pieced, 
that  by  the  laws  of  the  repnblia  of  Pern,  every 
vessel  proceeding  from  Callao  to  tbe  Chincha 
Islands  for  guano  was  obliged  to  procure  from 
the  government  a  written  pass  or  permit,  and 
that,  on  inspection  of  the  vessel,  the  government 
refused  to  give  a  pass  or  permit,  but  on  the 
owners  repairing  the  vessel  a  permit  was  granted 
to  load  a  limited  quantity  of  gnano,  which  was 
Kooidtngly  loaded,  and  that  if  a  greater  quantity 
liad  been  loaded,  the  vessel  and  cargo  would 
Ittve  been  liable  to  seizure : — Held,  that  the  plea 
was  no  answer,  for  the  charterers  undertook  to 
t»ocHre  the  pass,  and  were  not  prevented  from 
so  doing  by  any  act  of  the  owners,  there  being 
no  auction  that,  in  point  of  fact,  the  vessel 
was  in  an  improper  condition  to  load  a  greater 
qoantity.  JCtrk  v.  ffibbt,  1  H.  ft  810 ;  26 
Lj^Ex.209. 

lecessity  of  Be  pairing  Ship.] — A  declaration 
on  a  chartcrparty  stated  that  it  was  agreed 
between  the  shipowner  and  a  charterer,  that  the 
ship  shonld  proceed  to  S.,  and  there  take  on 
board  from  the  agents  of  the  freighter  a  full  and 
complete  cargo  of  coals,  and  therewith  proceed 
to  ll,  and  deliver  the  same  at  a  wharf  to  the 


order  of  the  freighter  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and 
navigation,  of  whatever  nature  or  kind,  during 
the  voyage,  always  excepted),  that  the  charter 
should  be  in  force  for  six  successive  voyages, 
and  that  they  should  be  made  not  later  than  the 
last  day  of  February,  1853.  Breaches,  that  the 
ship  did  not  make  six  successive  voyages,  and 
that  the  shipowner  would  not  permit  the  ship  to 
make  more  than  three  voyages.  A  plea,  that 
during  the  three  voyages  the  ship  sustained 
great  damage  by  dangers  and  accidents  of  the 
seas  and  navigation,  which  damage  was  neces- 
sary to  be  repaired  before  she  could  commence 
her  fourth  voyage ;  that  the  shipowner  forthwith^ 
on  the  completion  of  the  three  voyages,  pio> 
ceeded  to  repair,  and  did  repair,  the  damage  ^ 
but  it  conld  not  be  repaired,  nor  could  the  ship 
be  made  fit  to  commence  the  fourth  voyage  until 
after  the  last  day  of  February,  1853,  had  elapsed, 
— is  bad,  inasmuch  as  the  inability  to  perform  the 
voyages  within  the  time  specified  did  not  dis- 
cbarge the  contract,  nor  afford  any  exonae  for  not 
commencing  the  fourth  voyage.  I'ope  y.  Ba^ 
vidge,  10  Ex.  38. 

Ferformanee  prflvantsd   by  Illnesa.]  —  The 

plaintiff  contracted  nith  a  wife  aa  her  husband's 
agent  that  ^e  should  play  the  piano  at  a  con- 
cert to  be  given  by  the  plaintiS  on  a  specified 
day.  She  was  on  that  day  unable  to  perform 
through  illness.  The  contract  contained  no  ex- 
press term  as  to  what  was  to  be  done  in  case  of 
her  being  too  iU  to  perform.  In  an  action 
against  the  husband  for  breach  of  this  contract : 
— Held,  that  his  wife's  illness  and  consequent 
incapacity  excused  him,  inasmnch  as  the  contract 
was  in  its  nature  not  absolute,  but  conditional 
upon  her  being  well  enough  to  perform.  Robin- 
ton  V.  DavisQii,  40  L.  J.,  Ex.  172;  L.  B.  6  Ex, 
269;  24  L.  T.  755 ;  19  W.  R.  1036. 

 Covenant  to  Insure  Life.] — A.,  on  his 

marriage  in  August,  1873,  covenanted  with  the 
trustees  of  his  marriage  settlement  that  he  would, 
on  or  before  the  2nd  of  July,  1875,  insure  his  life 
for  the  sum  of  10,000/.,  which  when  received  was 
to  be  held  by  them  on  trusts  for  the  benefit  o£ 
his  wife  and  children.  At  the  time  of  his  mar- 
riage and  until  shortly  before  July,  1875,  A.  was 
and  continued  to  Ikj  in  good  health,  but  after 
that  he  fell  ill  and  consequently  was  unable  to 
effect  an  insnnuicc.  He  remained  in  Ul-healtb 
thenceforward  until  his  death.  In  an  action  for 
the  ailministration  of  his  estate  : — Held,  that  the 
contingency  of  A.'8  health  failing  was  in  the 
contemplation  of  the  parties,  and,  consequently, 
tliat  the  covenant  wasabsolute.  Arthur's  Eriatey. 
In  re,  AHlmr  v.  Wynne,  49  L.  J.,  Ch.  556;  14 
Ch.D.603  ;  43L.T.46;  28W.B.972. 

 Lnnaoy — Iwety's  Liability.]— In  an 

action  against  the  sureties  of  a  bai-ony  cess- 
collectiou,  on  a  bond  for  the  due  performance  of 
the  duties  of  the  office,  the  defendants  pleaded 
that  immediately  after  the  delivery  to  the  col- 
lector of  the  warrant  in  respect  of  which  the 
alleged  liability  on  the  bond  arose,  and  before  he 
coum  collect  any  of  the  moneys  sued  for  in  the 
action,  he  became,  and  continued,  a  Inuatic,  and 
wholly  incapacitated  from  acting  under  the 
warrant,  and  was  not  able  to  collect,  and  did  not, 
in  fact,  collect  any  of  the  moneys  sued  for,  and 
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tiut  the  defendaatB  were  therein  discharged 
from  liability  on  the  hood: — Held,  that  the 
was  good.    6frove  t.  JokuttoH^  24  L.  R. 
It.  362—0.  A. 

And  tee  alto  SmFFXNa  (^OharterpartjO- 


%.  ImpoulbUitr  of  Parformaiiea      Act  of 

Party. 

Bale  upon  Condition — Boiler  prevented  from 
fnlflUtng  by  Buyer.]— If  in  the  case  of  a  con- 
tract of  sale  and  delivery,  which  makes  accept- 
ance of  the  thing  sold,  and  payment  of  the  price 
conditional  on  a  certain  thing  being  done  by  the 
seller,  the  bnyer  prevents  the  possibility  of  the 
seller  fulfilling  the  condition,  the  contract  is  to 
be  taken  as  satisfied.  Mactuty  v.  Dick,  6  App. 
Cas.  261 ;  29  W.  B.  541— H.  L.  (Sc.) 

The  defendant  in  October,  1879,  sold  to  the 
plaintiff,  and  the  plaintiff  bought  of  the  defen< 
dant,  2,000  tons  of  pig  iron  at  i2t.  a  ton,  to  be 
delivered  to  the  plaintiff  free  on  board  at  the 
maker's  wharf  at  Middlesborongh,  "  in  November, 
1879,  or  equally  over  November,  December  and 
January  next  at  Qd.  per  ton  extra."  The  plain- 
tiff failed  to  take  delivery  of  any  of  the  iron  in 
November,  but  claimed  to  have  delivery  o£  one- 
third  of  the  iron  in  December  and  one-third  in 
January.  The  defendant  refused  to  deliver  these 
two-thirds,  and  gave  notice  that  he  considereil 
that  the  contract  was  cancelled  by  the  plaiutitl's 
breach  to  take  any  iron  in  November; — Held, 
by  Bramwell  and  Baggallay,  L.JJ.  in  C.  A., 
following  lioare  v.  Jlennie  (h  H.  &  N.  19),  Brett, 
L J.,  diss.,  that  the  plaintiff's  failure  to  take  the 
one-third  in  November  justified  the  defendant 
in  refusing  to  deliver  the  other  two-thirtls  after- 
wards. Honck  V.  MvXler,  50  L.  J.,  Q.  B.  529 ; 
7Q.  B.  D.  92;  45L.T.202;  29  W.  B.  830— G. A. 

And  tee  SAI.E  ov  Goods. 

Snbitttntliiff  Agreement —Waiver.  1— To  an 

aotitm  for  work  and  labour,  the  defendant 
pleaded  that  the  work  was  done  under  an  agree- 
ment in  writing  whereby  the  plaintiff  agreed  to 
build  for  him  six  houses,  and  completely  finish 
And  give  up  the  premises  to  him  on  or  before  a 
i^ecified  day,  under  a  penalty  of  U.  for  each 
house  fas  each  and  every  week  the  works  should 
remain  incomplete  and  possession  withheld  from 
the  defendant  after  that  date,  the  amount  of  the 
penalty  to  be  paid  out  of  the  moneys  which  might 
become  due  to  the  plaintiff  under  the  agreement, 
that  the  houses  remained"  incomplete,  and  pos- 
session was  withheld  from  the  defendant  for 
twelve  weeks  after  and  beyond  the  day  stipu- 
lated,  wherefore  the  defendant  claimed  to  <leduct 
.a  certain  sum  of  money.  The  plaintiff  replied 
that  before  any  of  the  penalties  had  been  in- 
curred, it  was  mutually  agreed  that  the  plaintiff 
should  perform  other  work  in  and  upon  the 
liouses  in  addition  to  the  work  in  the  first  agree- 
ment, each  additional  work  to  be  done  within  a 
reasonable  time ;  that  the  work  under  the  second 
agreement  was  so  mixed  up  with  the  work  in  the 
first  agreement,  being  part  and  parcel  thereof, 
that  it  became  impossible  to  complete  the  work 
In  the  first  agreement  until  the  work  under  the 
second  agreement  was  also  complcteil,  as  the  de- 
fendant, at  the  time  of  making  tliat  agreement, 
well  knew  ;  and  that  the  plaintiff  hail  performed 
all  the  work  under  both  agreements  within  a 
reasonable  time : — Held,  a  good  legal  answer  to  ' 


the  claim  for  penalties,  on  the  ground  ot  waiver. 
ThornhiU  v.  Neat$,  8  C.  6.  (N.S.)  831 ;  2  L.  T. 
539. 

Semble,  per  Byles,  J.,  that  the  replication 
afforded  a  good  equitable  answer,  on  the  ground 
that  the  performance  of  the  original  agreement 
had  become  impossible  by  the  act  of  the  de- 
fendant. Ih. 

Breaeh  by  One  Party  of  Agreemoit  prsventing 

Ferfbrmuiee.] — A.  was  retained  by  a  resolution 
of  the  directors  of  a  company,  as  broker,  to 
dispose  of  the  shares  therein,  upon  the  terms 
that  he  was  to  receive  1002.  down,  and  400/. 
more  when  all  the  shares  were  allotted.  By  Hie 
act  of  the  directors,  without  any  default  on  A.'s 
part,  the  company  was  wound  up  before  the 
whole  of  the  shares  had  been  disposed  of : — 
Held,  that  A.  was  entitled  to  recover,  as  damages 
for  the  breach  of  the  contract,  such  a  sum  as 
a  jury  should  think  reasonaUe.  Inchbald  v. 
Weatern  HeUgherry  Coffee  Plantation  Co.,  17 
C.  B.  (NA)  733  ;  34  L.  J.,  C.  P.  15  ;  10  Jnr.  (H.8.) 
1129;  11  L.  T.  845;  IS  W.  B.  95. 

The  plaintiff  sold  his  interest  in  a  patent  to  the 
defendant,  and  it  was  agreed  that  the  defendant 
should  pay  to  the  plaintiff  for  such  interest 
2,6002.,  "  in  such  manner  as  shall  be  ultimately 
agreed  upon "  : — Held,  that  after  a  reasonable 
time  had  elapsed,  and  after  &e  defendant  had 
refused  to  enter  into  any  agreement  as  to  the 
manner  of  payment,  and  had  refused  to  pay,  the 
plaintiff  might  sue  him  for  the  amount ;  and 
that  it  was  no  answer  to  allege  that  no  agree- 
ment had  been  made  as  to  the  manner  of  pay- 
ment, for  the  defendant,  by  refusing  to  enter 
into  any  agreement,  had  rendered  the  perform- 
ance impossible.  Hall  v.  Conder,  2  C.  B.  (njB.) 
53  ;  26  L.  J.,  C.  P.  288  ;  3  Jar.  (NA)  963  ;  5 
\V.  R.  742— Ex.  Ch. 

A  declaration  stated  that  the  defendant,  as 
executor  of  J.,  was  accustomed  and  liable  to  pay 
over  to  A.,  under  her  will,  rents  and  moneys 
received  by  him  under  the  will  to  the  use  of  A., 
and  that,  in  consideration  that  the  plaintiff 
would  advance  moneys  to  A.,  the  defendant 
promised  to  reiiay  her  any  such  sums  as  she 
might  BO  advance,  from  and  oat  of  the  first 
moneys  which  he  (the  defendant)  should  re- 
ceive on  actraont  of  A.,  to  wit,  out  of  the  first 
moneys  to  be  by  him  thereafter  recelv^  on 
account  of  the  rents  and  moneys,  as  and  when 
he  should  receive  the  same.  Averment,  that 
the  plaintiff  afterwards  advanced  to  A.  moneys 
amounting  to  582.  %t.,  and  A.  thereupon  gave 
her  an  authority  to  receive  the  amount  from  the 
defendant ;  that  the  defendant  afterwards  re- 
ceived 202.  on  account  of  the  rents  and  moneys, 
and  paid  the  same  to  the  plaintiff,  but  after- 
wards, and  before  he  received  any  more,  pur- 
chased A-'a  interest  in  the  rents  and  moneys, 
and  took  an  assignment  thereof,  and  thereby 
disabled  himself  from  performing  his  contract 
with  the  plaintiff,  and  aad  ever  since  received 
the  rents  and  moneys  in  his  own  right.  A  plea, 
that  at  the  time  of  the  purchase  of  A.'b  interest, 
the  defendant  bad  no  notice  or  knowledge  that 
the  plaintiff  had  advanced  A.  more  tlun  the 
20/.  so  paid  by  him  to  the  plaintiff,  or  that  A. 
had  given  the  plaintiff  an  authority  to  receive 
any  further  sum,  is  a  sufficient  answer  to  the 
action  ;  for  the  defendant's  promise  did  not 
attach  until  the  authority  was  given,  and  A.,  by 
parting  with  bis  interest,  deprived  himself  of 
the  power  to  give  such  authority,   Horlor  v. 
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Carpenter,  2  C.  B.  (n.s.)  56 ;  26  L.  J.,  C.  P.  136  ; 
3  Jar.  (S^)  494  ;  6  W.  R.  486. 

Where  one  of  two  contracting  parties  so  con- 
ducts himself  as  to  hinder  the  performance  of 
the  contiBOt  the  other,  or  to  snbject  the 
latter  to  an  action  at  the  salt  of  some  third 
person,  if  he  duly  performs  the  contract,  no 
action  will  lie  for  the  non-performance  Earo- 
M0II  and  Atatralian  Royal  Mail  Co.  v.  JRoyal 
Mail  Steam  Packet  Cb.,  80  L.  0.  P.  247  ;  8 
Jar.  (KJB.)  136.  - 

The  plaintiff,  tenant  from  year  to  year  of 
Itemises,  sold  the  goodwill  of  a  business  carried 
on  there  to  the  defendants  nnder  an  agreement, 
which  was  to  be  void  anlcss  free  and  undisturbed 
possession  shoold  be  guaranteed  to  them.  Sub- 
sequently they  promised  to  pay  the  plaintiff 
lOOi.  if  he  procured  them  to  be  accepted  as 
tenants  bj  the  landlord.  While  the  plaintifE 
«ru  n^otiatfng  with  the  laiullord,  defendants 
tiansferred  their  contract  of  sale  of  the  goodwill 
to  W.,  who  entered  into  possession  and  was 
accepted  by  the  landlord.  Dpon  action  to  re- 
coTer  the  lOOi. : — Held,  that  the  defendants 
haTing,  by  the  voluntary  act  of  their  sale  to  W., 
djsabled  themselres  from  receiving  the  bene&t 
for  which  they  had  agreed  to  pay,  were  liable  to 
pay  the  lOOi.  to  the  phuntifl,  unless  they  could 
prove  that  he  could  not  have  succeeded  in 
getting  them  accepted  as  tenants,  if  they  bad 
entered  into  possession  as  contemplated  in  the 
^reement.  Jiradley  v.  Beiyamin,  46  L.  J.,  Q.  B. 

 IHMpw^ag  with  Boqnut  for  ParforiB- 

aaae.] — A  pwirty  who,  Ity  his  own  act,  incapacl- 
tites  himseU  from  perfoimii^  his  contract, 
Bttkes  himself  thereby  at  once  liable  for  a 
breach  of  it,  and  dispenses  with  the  necessity 
of  any  request  that  he  will  perform  it  by  the 
party  with  whom  the  contract  is  made.  Love' 
hek  V.  FranklvH,  8  Q.  B.  371 ;  15  L.  J.,  Q.  B. 
146  ;  10  Jut.  246.  S.  P.,  Short  StoHO,  3  D.  & 
L.580;  15  L.  J.,  Q.B.I48;  10  Jur.  245:  Gaines 
T.iSbtaA,a  46S;  16  U.  &  W.  189 ;  16 

L.J.,  Ex.  106. 

Aninneiit  of  Oontratt— Parfiormanfle  by  Ab- 
^dm!] — The  plainti&,  a  waggon  company,  by 
agreement   in  writing  let   the  defendants  a 
number  of  railway  waggons  for  a  term  of  years 
at  an  annual  rent,  the  agreement  providing  that 
the  plainti^,  their  executors  or  administrators, 
should  during  the  term  keep  the  waggons  in 
repair.  Fending  the  agreement  an  order  was 
made  for  the  winding-up  of  the  plaintifE  com- 
|)any  under  the  supervision  of  the  court,  in 
porsoauce  of  a  resolution  previously  passed  by 
the  company,  and  liquidators  were  appointed, 
who  joined  the  company  in  assigning  the  benefit 
ti  the  contract  to  another  company,  upon  the 
terms  that  such  company  should  perform  the 
stipulations  by  the  assignors  contained  in  the 
original  contract.   The  assignees  took  over  the 
repairing  stations  of  the  plajntiSs  and  the  staff 
of  workmen  employed  by  them,  and  were  always 
Kady  and  wiUing  to  execute  all  necessary  re- 
pairs  to  the  waggons  : — Held,  that  thedefendants 
had  no  defence  to  an  action  for  rent,  upon  the 
ground  that  the  plaintiffs  bad  incapacitated 
themselves  from  performing  their  contract  ;  for, 
first,  the  voluntary  liquidation  of  the  company 
was  immaterial,  the  liquidators  having  power 
under  the  Companies  Act,  1862,  ss.  9i>,  131,  to 
continue  the  letting  of  the  waggons ;  and, 
ttcoodly,  the  repair  of  the  waggons  by  the  com- 


pany to  whom  the  contract  was  assigned  was  a 
sufficient  performance  by  the  plaintitfa  of  their 
agreement  to  repair,  British  Waggon  Co.  v. 
Lea,  49  L.  J.,  Q.  B.  321  ;  6  Q.  B.  D.  149  ;  42  L.  T. 
437  ;  28  W.  R.  349  ;  44  J.  P.  440. 

Sflseinding.]  —  See  SheffitAd,  ^e.,  Co.  v 
Unwln,  2  Q.  B.  D.  214, Infra,  Bob-tit  DlSCEABas 

6.  Illegal  Cohtbacts. 

a.  Oeneral  Bnlaa. 

The  principles  relating  to  pnhlio  policgr  dis- 
cussed. Weameath  (_Marquit)  v.  Wettmeath 
(Marchionat),  1  Dow  (n.b.)  519. 

Contracts  are  illegal  from  their  tendency  to 
promote  unlawful  acts,  without  regard  to  any 
circumstances  which  go  to  affect  the  probability 
of  the  unlawful  act  being  done.  Erertoit  v. 
Brmonlow  iHtrl),  4  H.  L.  Cas.  1 ;  23  L.  J.,  Oh. 
348  ;  18  Jur.  71. 

Whatever  is  prohibited  by  law  to  be  done 
directly,  cannot  legally  be  effected  by  an  indirect 
and  circuitous  ccaitrivance.  Booth  v.  Bank  qf 
England,  7  CI.  ft  F.  609 ;  West,  398  ;  6  Bing. 
(N.C.)  416. 

Whetlier  Forbidden  by  Statute  or  not.]— Con* 
tracts  not  prohibited  by  positive  laws  nor  ad- 
judged illegal  by  precedent  may  nevertheless 
be  void  as  against  principle.  Jonei  v.  RandaU, 
Cowp.89. 

Where  a  contract  which  a  party  seeks  to  en- 
force, be  it  express  or  implied,  Is  expressly  or  by 
implication  forbidden  by  common  or  statute  law, 
no  court  will  lend  its  assistance  to  give  it  effect. 
Cb^v.iZtwfonff,  2M.  jcW.  149;  2Gale,231;  6 
L.  J.,  Ex.  63.  See  Swan  v.  Bank  of  Scotland,  1 
I>eac.  752. 

So,  it  is  equally  a  rule  that  a  contract  is  void, 
if  pndiibited  by  a  statute,  though  the  statute 
Inmcts  a  penalty  ordy,  l>ecau6e  such  a  penal^ 

implies  a  prohibition.  lb. 

If  the  contract  is  rendered  illegal,  it  can  make 
no  difference  in  point  of  law,  whether  the  statute 
which  makes  it  so  has  in  view  the  protection  at 
the  revenue,  or  any  other  object.  lo. 

In  Whole  or  Part] — To  an  action  on  a  deed  for 
payment  of  money.  Plea,  that  it  was  unlawfully 
agreed  between  the  plaintiff  and  the  defoidant 
that  the  plaintiff  should  sell  and  the  defendant 
should  purchase  land  for  a  certain  sum  of  monay^ 
to  the  intent  and  for  the  purpose,  as  the  plaintiff 
at  the  time  of  making  the  agreement  well  knew, 
that  the  land  should  be  sold  by  way  of  lottery ; 
and  that  afterwards,  in  pursuance  of  the  ille^ 
agreement,  the  land  was  sold  to  the  defendajnt, 
and  a  part  of  the  purchase-money  being  unpaid, 
the  defendant,  to  secure  its  payment  to  the  plain- 
tiff, executed  the  deed : — Held,  first,  that  the 
plea  was  to  be  construed  as  affecting  the  plain- 
tiff with  a  participation  in  the  intent  and  pur- 
pose of  selling  the  land  by  lottery.  Fish^  v. 
Bridget,  3  El.  ft  BL  642  ;  2  C.  L.  B.  929  ;  23  L. 
J.,  Q.  B.  276  ;  1  Jur.  (N.8.)  167  ;  2  W.  E.  706— 
Ex.  Ch. 

Held,  secondly,  semble  also,  that  if  necessary 
to  make  the  plea  good  it  might  be  taken  to 
mean  that  the  deed  was  given  in  pursuance  of 
the  illegal  agreement,  and  in  that  case  it  would 
be  an  answer  to  the  action.  lb. 

HcM,  thinlly,  that,  if  it  was  not  so  understood, 
it  showed  a  good  defence,  because  thp-Jaw  would 
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not  allow  the  plaintiff  to  enforce  a  secnrity  for 
the  poTchase-monex,  which  by  the  original  bar- 
gain was  tainted  with  illegality.  lb. 

A  parl7  cannot  enforce  a  contract  where  the 
ooosfderation  is  illegal,  either  wholly  or  in  part. 
Waiie  v.  Jonet,  1  Scott,  730  ;  1  Bing.  (ir.00  666  ; 
1  Hodges,  166 ;  4  L.  J.,  C.  P.  184. 

 SewauM  of  Oood  Fart  firom  the  Bad.]— 

Where  yon  cannot  sever  the  ill^al  from  the  legal 
part  of  a  corenant,  the  conttact  is  altt^ther 
void ;  bat  where  yon  can  sever  them,  whether 
the  molality  be  created  by  statnte  or  by  common 
law,  yon  may  reject  the  bad  part  and  retain  the 
good.  Byrne,  Eas  parte,  Buraett,  In  re,  67  L.  J., 
Q.  B.263  ;  20  Q.  B.  D.  314  ;  68L.T.  708  ;  36  W. 
K.  846  ;  6  Horrell,  82— C.  A. 

The  principle  of  constmction  which  gaides 
the  conrt  in  severing  the  valid  and  rejecting  the 
invalid  portions  of  covenants  considered.  BaJcer 
T.  Hedgecoch,  57  L,  J.,  Ch.  889  ;  39  Ch.  D.  520  ; 
69  L.  T.  361 ;  36  W.  B.  840. 

If  an  instnimCTt  contains  distinct  engage- 
ments, by  which  a  party  binds  himself  to  do 
certain  acts,  some  of  which  are  legal  and  some 
illegal  at  common  law,  the  performance  of 
those  which  are  legal  may  be  oiforced,  though 
those  which  are  illegal  cannot.  Bakk  qf  Aut- 
tralMia  t.  BreiOat,  6  Hoote,  F.  C.  162  ;  12  Jnr. 
189. 

Where  an  eqnal  agreement  cannot,  by  reason 
of  a  subsequent  act  of  parliament,  or  some  other 
lawful  impediment,  be  performed  in  the  whole  ; 
yet  the  same  shall  be  specifically  executed  in  such 
part  of  it  as  remains  lawful.  Bettmoorth  v.  St. 
Paurg  (Bean),  1  Bro.  P.  C.  240. 

Semble,  where  iu  consideration  of  a  lawful 
and  an  nnlawfal  contract,  a  payment  is  cove- 
nanted to  be  made,  the  covenantee  cannot  split 
the  consideration  when  subsequent  events  have 
determined  the  illegal  contract.  WalronA  t. 
Walrond,  4  Jur.  (N-S.)  1099. 

Intention.] — It  is  not  sufficient  to  invalidate 
a  contract  for  the  sale  of  goods,  that  the  vendor 
knew  they  were  to  be  applied  to  an  illegal  pur- 
pose, unless  he  has  a  share  in  the  unlawful  trans- 
action. Hodgson  v.  Temple,  1  Marsh.  6 ;  6 
Taunt.  181  ;  14  K.  B.  738. 

A  person  who  sells  goods,  knowing  that  the 
purchaser  intends  to  apply  them  in  an  illegal 
trade,  is  nevertheless  oititled  to  recover  the 
price,  if  he  yields  no  other  aid  to  the  illegal 
transaction  than  selling  the  goods  and  obtaining 
permits  for  their  delivery  to  the  agent  of  the 
purchaser.  lb. 

The  presumption  of  law  is  always  in  favour 
of  the  legality  of  a  contract,  and  therefore  if  it 
be  reasonably  susceptible  of  two  meanings,  one 
legal  and  the  other  not,  that  interpretation  shall 
be  put  upon  it  which  will  support  and  give  it 
operation.  Mittet/wlzer  v.  Fullarton,  6  Q.  B. 
989.  8.  C.  (in  error),  ih.  1022  ;  and  see  Lewit  v, 
Baridstm,  4  M.  &  W.  664,  657  ;  8  L.  J.,  Ex.  78. 

When  a  contract  is  to  do  a  thing  which  cannot 
be  performed  without  a  violation  of  the  law,  it 
is  void,  whetiier  the  parties  know  the  law  or 
not ;  but  in  order  to  avoid  a  contract  which 
can  be  legally  performed,  on  the  ground  that 
there  was  an  intention  to  enforce  it  in  an  illegal 
manner,  it  is  necessary  to  show  the  existence  of 
a  wicketl  intention  to  break  the  law.  Wavgh  v. 
Morrix,  42  L.  J.,  Q.  B.  57  ;  L.  B.  8  Q.  B.  202  ;  28 
L.  T.  265  ;  21  W.  B.  438. 

Hon«7  advanced  solely  for  the  poipOBe  of 


obtaining  security  for  a  pre-existing  debt,  thongh 
the  person  advancing  it  was  aware  that  it  would 
be  applied  to  an  illegal  purpose,  is  not  money 
paid  upon  an  illegal  consideration.  Bagot  v. 
AmoU,  Ir.  B.  2  C.  L.  1  ;  15  W.  B.  812. 

Where  a  contract  to  sell,  which  is  tainted 
with  illegality,  is  followed  by  a  delivery  of  the 
thing  sold,  a  thiixl  party  cannot  rely  on  the 
illegality  to  defeat  the  title  of  the  purchaser. 
lb. 

Bnle  at  Common  Law.] — A  court  of  law  will 
not  lend  its  aid  to  enforce  the  performance  of 
a  contract  between  parties,  which  appears,  npon 
the  face  of  the  record,  to  have  been  entered 
into  by  botii  the  contracting  parties  for  the 
express  purpose  of  carrying  into  effect  that  which 
is  prohibited  by  the  law  of  the  land.  Gatlight 
and  Coke  Co.  v.  Turner,  5  Bing.  (s.O.)  666  ;  7 
Scott,  779  ;  9  L.  J.,  C.  P.  75.  S.  C,  affirmed,  6 
Bing.  (N.c.)  324  ;  8  Scott,  609  ;  9  L.  J.,  Ex.  336. 

The  test,  whether  a  demand  connected  vrith 
an  illegal  transaction  Is  capable  of  being  en- 
forced at  law,  is,  whether  the  plaintifl  requires 
any  aid  from  the  illegal  transaction  to  establish 
his  case.  A.  bet  an  illegal  wager  of  twenty -five 
guineas  with  B.  on  a  horse-race,  of  which  C,  at 
his  own  request,  staked  ten.  A.  won,  and  iMiid 
0.  ten  guineas,  in  the  expectation  of  receivins 
the  whole  amount  <A  the  bet  from  B.  B..  how- 
ever, died,  and  A.  never  received  it : — Held,  that 
A.  could  not  recover  back  the  ten  guineas  which 
he  had  paid  to  C,  because  he  could  not  establish 
his  claim  without  going  into  proof  of  the  illegal 
transaction,  in  which  both  were  equally  engaged. 
Simptm  T.  Blou,  2  Uarsh.  642  ;  7  Tsnnt.  246  ; 
17  B.  B.  509. 

An  illegal  contract,  if  rescinded  as  to  part, 
must  be  rescinded  in  toto.  Therefore,  wuere 
goods  were  delivered  under  an  agreement  to  take 
a  specific  parcel  of  copper  money  in  payment,  a 
delivery  of  such  copper,  though  in  fact  counter- 
feit money,  will  be  a  oar  to  an  action.  Alexander 
V.  Otoen,  1  Term  Eep.  226. 

Sols  in  Equity.] — A  contract  or  an  instru- 
ment which  ^ils  in  a  court  of  law  by  reason  of 
its  illegality  will  not  be  enforced  in  equity  be- 
cause money  has  been  paid  and  received  in 
respect  of  it.  Equitable  terms  can  be  imposed 
on  a  plaintifE  seeking  to  set  aside  an  illegal  con- 
tract as  the  price  of  the  relief  he  asks  ;  but  as 
to  any  claim  sought  to  be  actively  enforced,  the 
defence  of  illegality  is  as  available  in  a  court 
of  equity  as  it  is  in  a  court  of  taw.  Corlt  and 
Youghai  Ry.,  In  re,  39  L.  J.,  Ch.  277  ;  L.  B.  4 
Ch.  748  ;  21  L.  T.  735  ;  18  W.  R.  26. 

No  equity  can  be  enforced  on  illegal  contracts, 
or  contracts  against  public  policv.  ThomJton  T, 
Thomson,  7  Vcs.  470;  6  R.  B.  151. 

Equity  will  not  look  minutely  into  the  cir- 
cumstances of  a  transaction  impeached  on  the 
grounds  of  pubUc  policy.  BecRe  v.  O'Brien^ 
1  Ball  &  B.  338. 

 Juriidiotioa  to  order  Delivwy  np  of 

laitnunents.]— There  is  no  jurisdiction  in  equity 
to  order  a  l^sal  instrument  to  be  delivered  up 

on  the  ground  of  illegality  which  appears  upon 
the  face  of  the  instrument  itself,  Simpson  v, 
Hotoden  {Lord'),  3  Myl.  &  C.  97  ;  1  Jur.  703. 
Reversing.  1  Keen.  583  ;  6  L.  J.,  Ch.  315. 

Equity  has  jurisdiction  to  order  an  instrument 
to  be  delivered  up,  though  void  at  law,  as  if 
against  policy.  Is.  John  {Lord')  v.  St.  John 
(iorfp),  11  Ves.  585. 
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On  a  bni  for  account  of  illegal  contract,  though  i 
sabseqnently  become  legal,  as  a  set-ofi  against 
a  septuate  demand,  and  for  which  the  defendant 
had  bnn^t  an  action  against  the  plaintiff,  an 
Injonction  which  had  been  obtained  on  the 
filing  of  the  bill  was  diasotved,  on  the  ground  of 
it  bdng  an  illegal  contract,  and  although  defen- 
dant had  not  relied  on  the  illegality  of  the  contract 
as  a  ground  of  defence,  the  court  itself  setting  up  ' 
the  objectioQ.   Urana  v.  Richardson,  3  Mer.  469.  < 

A  pTomisBory  note  snapicioaB  In  itself,  under 
the  cizctunstances,  and  tne  admitted  object  of 
it  being  an  improper  one,  even  if  the  note  were 
actoall;  genuine,  decreed,  at  the  instance  of  the  i 
peiBon  aU^:ed  to  have  given  it,  to  be  deposited 
with  the  registrar  of  the  court,  in  the  first 
iinrfj^nric,  wiui  a  declaration  that  the  plaintiff 
WIS  entitled  to  be  relieTed  against  it  without 
preventing  the  defendant  from  bringing  an 
action  on  It  within  a  reasonable  time  ;  and  if 
delay  in  doing  so,  then  to  be  delivered  up. 
WincAeMter  (^Bishop)  v.  Fournier,  2  Vea.  445. 

Wliether  either  Party  entitled  to  Belief.] 

— Parties  to  a  contract  which  is  against  public 
policy  or  ill^al  are  Dot  always  regarded  as  being 
in  pari  delicto,  but  public  policy  is  sometimes 
ttmsidered  as  advanced  by  allowing  either  or  the 
more  excusable  of  the  parties  to  sue  for  relief 
against  the  transaction.  Reynell  t,  Sprye,  8 
Sue,  275.  Affirmed,  1  De  G.  M.  &  G.  660 ;  21 
L.J..Ch.633. 

The  rale  in  pari  delicto  melior  est  conditio 
possidentis,  preventing  suit  is  not  universal, 
admitting  degrees  of  guilt  by  concurring  in 
the  same  criminal  act.  Otborne  t.  WUUanu, 
ISVes.  379;  U  K.  R.  218. 

The  court  will  entertain  a  bill  for  a  discovery, 
and  to  perpetuate  evidence,  in  aid  of  a  defence 
to  an  action  at  law  on  a  contract,  although  the 
discovery  and  evidence  arc  to  establish  that  the 
contract  was  void,  as  corrupt,  illegal,  and  un- 
constitutional, and  that  both  parties  were  in  pari 
delicto.  Longjifld  v.  Aubreif,  1  Hog.  300.  And 
see  Benyon  v.  Kettlefold,  17  Sim.  51 ;  18  L.  J., 
Cb.  446  ;  IS  Jnr.  798.  iteversed,  3  Mac.  &  O. 
94  ;  20  Ii.  J.,  Ch.  186  ;  15  Jar.  209. 

Trand  on  Third  Party.]  —  An  agreement 
made  with  the  purpose  of  doing  something 
which  is  calculated  to  defraud  or  injure  a  third 
party  is  ill^al  and  void  as  between  the  parties 
to  it ;  and  it  makes  no  difference  that  no  damage 
has  in  tact  been  sustained  by  sach  third  party. 
Harr'tNgtOH  v.  Victoria  Grating  Dock  Co.,  47 
L.J..  Q.  B.  594;  3  Q.  B,  D.  549  ;  89  L.T.  120; 
26  W.  K.  740. 

■Where  a  bargain  is  made  between  one  who  is 
in  the  employ  of  another  and  a  third  party  who 
hia  contracted  with  the  employer,  which  bargain 
B  calculated  to  bias  the  mind  of  the  employed 
and  to  cause  ^im  to  act  to  the  prejudice  of  the 
employer,  such  bargain  is  corrupt,  even  though 
it  does  not  actually  bias  the  mind  of  the  em- 
ployed, and  though  no  damage  results  to  the 
employer.  lb. 

 Agreement  to  make  a  Xarket  for  Shares 

— Criminal  Conspiracy.] — An  agreement  between 
two  or  more  persons  to  induce  would-be  buyers 
of  shares  in  a  company,  contrary  to  the  fact,  to 
believe  that  there  was  a  market  for  the  shares, 
and  that  the  shares  were  of  greater  val4  than 
they  reiUly  were,  is  an  illeeal  transaction,  and 
can  be  made  the  sabject  6t  an  Indictment  for 


conspiracy.  Scott  v.  Sroton,  61  L.  J.,  Q.  B.  788 ; 
[1892]  2  Q.  B.  724  ;  4  R.  42  ;  67  L.  T.  788  ;  41 
W.  E.  116 ;  57  J.  P.  213— C.  A. 

b.  Contrary  to  PabUo  Policy. 

Affecting  Third  Persotts.]  — By  agreement 
between  A.  and  B.,  reciting  that  A.  was 
expecting  to  become  seised  in  fee  of  premises 
on  the  death  of  8.,  widow,  as  the  devisee 
under  her  will  (which  premises  were  then  in 
the  occupation  of  lessees  under  a  Irase,  of  which 
A  was  assignee),  and  that  A.  had  contracted  to 
sell  all  the  possibility  and  expectancy  of  an 
estate  and  interest  in  the  premises  to  B.,  for 
all  A.'s  estate  and  interest  therein  expectant, 
for  2,000/.,  which  B.  agreed  to  pay  to  him,  A. 
agreed  with  B.  that  he  wonid,  within  three 
months  from  the  decease  of  8.,  in  case  A.  bo- 
came  devisee,  convey  the  premises  to  B.,  his 
heirs  and  assigns,  and  make  him  a  good  title, 
and  that  B.  should  in  that  event  become  entitled 
to  the  rents  and  profits  from  the  day  of  S.'s  de- 
cease ;  and  that  in  case  A.  should  not  become 
the  devisee  or  should  not  ra^ka  a  good  title 
within  six  months  from  the  decease  of  S.,  A 
should,  within  the  latter  period,  repay  the  2,000i. 
(without  interest)  to  B.,  and  that  A.  should 
execute  a  deal,  assigning  a  policy  on  his  life 
as  a  security  for  such  repayment,  B.  to  re-assign 
if  the  conveyance  should  be  perfected  according 
to  the  agreement.  The  deed  was  executed  accord- 
ingly ! — Held,  that  the  agreement  was  not  illegal 
as  contravening  public  policy  by  creating  an 
interest  in  S.'s  death,  or  in  the  exercise  of  an 
undue  influence  over  her  mind  as  to  Uie  making 
of  her  will.  Cook  v.  Field,  19  Q.  B.  460 :  14 
L.  J.,  Q.  B.  441 ;  14  Jur.  951. 

By  Puhlio  Oftoer.]— A.  obtained  a  judgment 
against  B.,  who  was  p(HSG8sed  o£  lands  for  a 
term  of  years,  subject  to  a  mortgage,  and  issued 
and  lotlged  with  the  sherifE  a  writ  of  fi.  fa. ; 
and  while  the  writ  was  in  the  sheriff's  hani, 
A's  solicitor  entered  into  an  agreement  with 
the  mortgagees  that,  in  consideratiwi  of  their 
consenting  to  a  sale  of  the  leasehold  interest 
through  the  sheriff,  under  the  writ  of  fi.  he 
(A.'s  solicitor)  would  take  care  to  have  the  same 
sold  subject  to  and  guarded  by  proper  contiitions 
o£  sale  so  that  the  mortgage  debt  should,  in  the 
first  instance,  be  paid  out  of  the  proceeds  of 
sale.  In  an  action  by  the  mortgagees  against 
A.'s  solicitor  for  breach  of  contract  in  not 
carrying  out  the  said  agreement :— Held,  that 
the  agreement  was  an  undertaking  to  procure 
the  performance  by  the  sheriff  of  an  act  which 
would  be  a  violation  of  his  duty  ;  first,  in  selling 
under  the  writ  an  interest  not  thereby  author- 
ised to  be  sold  ;  and,  secondly.  In  the  payment 
of  the  proceeds  of  sale  to  a  person  other  than 
the  execution  creditor ;  that,  therefore,  the 
agreement  was  void  as  against  public  policy, 
and  one  for  breach  nf  which  an  action  would 
not  lie.   Maker  v.  O'&rady,  4  L.  IL,  Ir.  54. 

Hot  to  Tender.]— Tenders  for  the  supply  of 
stone  having  been  invited  by  a  corporation,  it 
was  agreed  between  A.,  B.,  C.  and  D.,  quarry 
owners,  that  B.  should  not  tender,  that  C.  and 
D.  shouM  tender  above  A.'s  price,  that  A.  should 
purchase  certain  quantities  of  stone  from  B.,  C. 
.  and  D.  at  a  fixed  price,  and  that  B.,  C.  and  D. 
shonld  not  supply  the  corporation  with  stone 
daring  1875.    The  stcote  was  purchased,  as 
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agreed,  by  A.,  Init  B.,  In  breach  of  the  agree- 
ment, sent  in  a  tender,  which  was  accepted  : — 
Held,  that  the  agreement  was  not  void,  and  that 
a  bill  would  lie  by  A,  to  restrain  B.  from  bud- 

S lying  the  corporation  directly  or  indirectly 
oriDg  1875  with  Btone,  withont  making  the 
corporation  parties.  Jones  v.  North,  44  L.  J., 
Ch.  888;  L.  B.  10  Eq.  426  :  83  L.T.149;  23 
W.  E.  468. 

Sot  to  ezpoie  Kiieondnot.] — To  a  declaration 
in  an  action  on  a  bond  against  an  executor,  he 
pleaded,  for  an  equitable  defence,  that  before  the 
making  of  the  bond  the  plaintifi  had  seduced  and 
committed  adultery  with  the  wife  of  the  testator, 
and  that,  after  the  making  of  the  bond  and 
before  action,  it  was  agreed  between  the  testator 
and  the  plaintiff,  that,  in  consideration  that  the 
testator  would  not  expose  and  make  pablic  the 
conduct  of  the  plaintiff  with  regard  to  the  se- 
duction and  adultery,  the  plaintiff  would  not 
enforce  payment  of  or  sue  on  the  bond  : — Held, 
that  such  an  agreement  was  against  public 
policy,  and  furnished  no  valid  consideration  for 
the  promise  of  the  plaintiff,  and  therefore  the 

?leawa8bad.  Brown  v.  Brine,  45  L.  J.,  Ex. 
89 ;  1  Ex.  D.  6  ;  88  L.  T.  703  ;  24  W.  B.  177. 

Votei  at  Charity  Eleotion.] — The  plaintiff  and 
defendant  were  both  Bubscribera  to  a  charity,  the 
objects  of  which  were  elected  by  the  subscribers 
who  had  votes  proportioned  in  number  to  the 
amount  they  had  subscribed.  They  expressly 
agreed  that  if  the  plaintifi  would  give  twenty- 
eight  votes  for  an  object  of  the  charity  whom 
the  defendant  favourra,  the  defendant  would  at 
the  next  election  give  twenty-eight  votes  for  such 
object  of  the  charity  as  the  plaintiff  should  then 
favour  Held,  that  there  was  a  legal  consider- 
ation for  the  defendant's  promise,  and  that  the 
agreement  was  not  void  as  against  publio  policy. 
Bolton  V.  Maddan,  43  L.  J.,  Q.  B.  36  ;  L.  B.  9 
Q.  B.  55  ;  29  L.  T.  606  ;  22  W.  B.  207. 

Agreement  originating  in  Communications  by 
CommiHlonors  and  Wltneues  m  to  Xridenee.] 

— Bill  for  specific  performance  of  agreement, 
originating  in  communications  by  commissioners, 
who  took  the  depositions  In  a  cause,  and  by  wit- 
nesses, to  defendant  as  to  nature  and  effect  of 
evidence  ;  though  plaintiff  was  not  implicated  in 
the  transaction,  bill  was  dismissed  on  nonnds 
of  public  policy.  Cooth  T.  JacJtton,  6  Tea,  12. 
<S«i  10  B.  B.  190. 

Paymantof  "Diftrenoei*'  ai  between  Broker 

and  FrinoiiHa— "Time  Ba^ains."]— The  plain- 
tiff, a  broker,  was  employed  by  the  defendant  to 
speculate  for  him  upon  the  Stock  Exchange  ;  to 
the  knowledge  of  the  plaintiff  the  defendant  did 
not  intend  to  accept  the  stock  bought  for  him,  or 
to  deliver  the  stoc^  sold  for  hfm,  bat  expected 
that  the  plaintiff  would  so  arrange  matters  that 
nothing  but  differences  should  be  payable  by 
him ;  the  plaintiff  knew  that  unless  he  could 
arrange  matters  for  the  defendant  as  the  latter 
expected,  the  defendant  would  be  unable  to  meet 
the  engagements  which  the  plaintiff  might  enter 
into  toe  him.  The  plaintiff  accordingly  entered 
into  contracts  on  behall  of  the  defendant,  upon 
which  the  plaintiff  became  personally  liable  ;  and 
be  sued  the  plaintiff  for  indemnity  against  the 
Uability  incoired  by  him  and  for  commission  as 
broker  : — Held,  that  the  plaintiff  was  entitled  to 
TecoTtf ;  for  the  employment  of  the  plaintiff  by 


the  defendant  was  not  against  public  policy,  and 
was  not  ill^al  at  common  law,  and,  further, 
was  not  in  the  nature  of  a  gaming  and  wagering 
contract  against  the  provisions  of  8  &  9  Vict,  c- 
109, 8. 18.  Thaoh^r  v.  Hardy,  48  L.  J.,  Q.  B.  289  ; 
4  Q.  B.  D.  685  ;  39  L.  T.  696  ;  27  W.  B.  158— C.  A. 

ToUdity  of  Agreement  to  pay  Fnrehaie-money 
for  Land  and  Buy  ttS  Onosition.] — A  railway- 
company,  proposing  to  apply  to  parliament  for 
an  Extension  Act,  which  a  landowner,  over 
whose  estate  the  proposed  railway  was  to  pass^ 
threatened  to  oppose,  made  an  unconditional 
agreement  with  faim  under  the  seal  of  the  com- 
pany, by  which,  after  reciting  that  he  agreed  to 
withdraw  his  opposition,  the  company  agreed  to 
make  the  line,  and  to  pay  2,000/.  for  bis  land 
therein  specified,  required  for  the  railway,  and 
by  clause  3  that  they  should  pay  him  2,000^. 
within  three  months  from  the  passing  of  the  act» 
as  and  for  a  personal  compensation  to  him  for 
the  annoyance,  inconvenience,  loss,  &c.,  which  he 
had  sustained,  or  might  sustain,  in  respect  of  the 
sporting  and  game  upon  bis  estate,  in  consequence 
of  the  construction  of  the  intended  worl^  and 
of  the  surveys  and  other  works  incidental  thereto. 
The  landowner  agreed  not  to  oppose  the  passing* 
of  the  bilL  The  bill  passed  and  three  months 
afterwards  he  brought  an  action  to  recover  the 
money  : — Held,  that  the  contract  was  not  ultra, 
vires  of  the  directors,  in  the  sense  of  being  pro- 
hibited by  the  legislature,  and  was  therefore  a 
legal  contract  binding  upon  the  company.  Taylor 
V.  ChieheOer  and  MldhurH  Ry^  39  L.  J.,  Ex. 
217  ;  L.  B.  4  H.  L.  628  ;  23  L.  T.657.  Bcversing 
16  W.  R.  147— Ex.  Ch. 

Securities  given  to  persons  who  would  be 
prejudiced  by  the  passing  of  a  private  bill  in 
parliament,  in  consiaeration  of  their  withdrawing- 
their  opposition  to  it,  are  illegal  on  the  ground 
of  pubuo  policy.  Vauxhall  Bridge  Oi>.  v.  Spencer 
(^rO.  Jacob,  64  ;  2  Madd.  357. 

An  agreement  not  to  oppose  a  railway  bill  in 
parliament  is  not  illegal.  The  projectors  of  » 
railway,  pending  a  bill  in  parliament  for  incor- 
porating them,  made  an  agreement  on  behalf  of 
the  proposed  corporation,  in  consequence  of 
which  a  tbieatenod  opposition  to  the  biU  was 
withdrawn  : — Hdd,  that  the  corporation,  having 
received  the  benefit  of  the  agreement,  was  bound 
by  it.  Edwards  v.  Orand  Junction  Ry.,  7  Sim. 
337.  Affirmed  on  appeal,  1  Mylne  Ac  C.  650. 
Disapproved,  Caledonian  Ry.  v.  Helensburgh,  Z 
Uacq.  H.  L.  391 ;  2  Jur.         695  ;  4  W.  B.  671. 

 With  Kombor  of  Parliament.]— A  private 

agreement  between  a  peer  of  parliament  and  the 
promoters  of  a  particular  railway,  that  the  former 
should  accept  a  sum  of  money  by  -w&y  of  com- 
pensation, in  respect  of  the  damage  that  may  be 
done  to  his  lands,  and  Bfaould  not  oppose  the 
passing  of  the  bill  to  establish  the  railway,  is 
valid.  Simpson  v.  Sbtcdtm.  {Lord),  9  CL  &  F. 
61  ;  3  Bailw.  Gas.  294. 

It  is  not  illegal  for  the  promoters  of  a  railway 
to  agree  personally  with  a  landowner,  even  (so 
long  as  there  is  no  proof  of  corrupt  influence  on 
his  vote)  though  he  is  a  member  of  either  honse 
of  parliament,  to  pay  him  a  sum  of  money  for 
withdrawing  his  opposition  to  their  bill,  or 
giving  his  countenance  and  support  to  their 
scheme  ;  but  such  a  payment  is  not  an  "  expense 
incurred  in  obtaining  the  special  act,  or  incident 
thereto,"  within  s.  5  of  the  Companies  Clauses 
Act,  and  cannot  so  be  upheld  as  a  liability  of  the- 
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vmpanj.  Shretotbury  (^Earl)  v.  Nmrtk  Stafford- 
thin  Ry^  36  L.  J.,  Ch.  1&6  ;  L.  B.  1  Eq.  593  ; 

12  Jor.  (NA)  eS  ;  13  L.  T.  648 ;  14  W.  R.  220. 

ArUtrator— Award  not  to  be  Impeaohed  for 
fraud.] — A  clause  in  a  buil<ling  contract  pro- 
Tiding  that  the  yaloations,  certificatee,  orders, 
and  awards  of  the  arbitrator  appointed  there- 
imder  should  be  final  and  binding,  and  should 
not  be  set  aside  for  any  raetence,  charge,  sogges- 
tioo,  or  insinuatioD  n  nirad,  coUosion,  or  con- 
federacy : — Held,  not  obnoxious  to  public  policy, 
for,  in  the  absence  of  fraud  on  the  part  of  the 
parties  to  the  contract,  it  was  competent  to  them 
to  agree  not  to  raise  any  question  of  fraud  in  the 
arbitrator.  Tullii  v.  Jacson,  61  L.  J.,  Ch.  655  ; 
[1892]  8  Ch.  441  ;  67  L.  T.  840  ;  41  W.  B.  II. 

Grant  of  Annuity  tmtil  Grantee  is  in  Poiies- 

■ion  of  a  li'ving.] — Bond  by  a  father  to  secure 
an  annuity  to  his  son  until  he  should  be  in  pos- 
session of  a  living  of  a  certain  value,  and  an 
agreement  of  the  same  date  reciting  the  bond, . 
declaring  that  the  son  would  forthwith  enter 
into  holy  orders,  and  accept  such  living.  The 
Lord  Chancellor  expressed  a  strong  opinion  that 
npon  grounds  of  public  policy,  by  the  effect  of 
the  agreement,  the  transaction  was  illegal ;  but 
the  decision  was,  upon  the  ground  that  the  son 
had  not  complied  with  the  condition,  having 
received  the  annuity  nine  years,  and  being  still 
only  in  deacon's  orders,  that  the  annnity  was 
determinable  by  the  father  or  his  representatives. 
Xirrudbright  ^Lord')  v.  ^reutPrright  (.Zady),  8 
Ves.  51  ;  6  R.  R.  216. 

Wlure  Sospiolon  of  Undns  Inflaenoe.] — Con- 
tracts contrary  to  the  policy  of  the  law,  as  a  detd 
ot  gift  by  a  client  to  an  attorney,  by  an  heir  to 
goudian,  the  purchase  of  a  reversion  from  a 
young  heir,  the  trustee  selling  to  himself,  set 
aside  witboat  evidence  of  fraud.  Morte  v.  Royal, 

13  Tea.  371 ;  8  a  B.  838. 

lutrnmant  giving  Separate  BIglita  to  Dif- 
teent  ?«rMiu.]— It  is  no  legal  objection  to  a 
written  contract  that  it  gives  separate  rights  of 
action  to  different  persons.  Bett  v.  Saunders, 
7  L.  J.  (0.&}  K.  B.  60  ;  3  M.  B.  4. 

TTnnatnral  Agzaenwnte.]— One  differing  with 
his  mother,  settles  his  mansion-house  on  his 
brother,  but  first  takes  a  bond  from  him  in  his 
sister's  name,  that  the  brother  should  not  permit 
his  mother  to  come  into  the  house.  Bond  set 
aside  in  equity,  aa  unnatoraL  Traitm  v.  Traiton, 
1  Tern.  413. 

Where  parent  had  ol»ected  to  daughter's 
marriage  with  an  individnal,  and  she  entered 
into  a  secret  bond  to  forfeit  6001.  if  she  did  not 
marry  him  in  thirteen  months  after  parent's 
death  :  on  her  application  for  relief  against  bond, 
decreeil  that  it  should  be  cancelled,  such  a 
transaction  being  encouragement  to  disobedience 
and  fraud  on  parents.  K'oodhoute  v.  Shepley,  2 
Atk.63S. 

A  contract  by  a  wife  with  her  husband  to 
iHing  npan  infant  child  is  void  as  against  public 
|>oli<7.    Walrmd  t.  Watnmd,  4  Jnr.  (N.S.)  1099. 

AgxMmnit  to  SlTide  Benaflti  to  be  TwaiTed 
ndar  a  mil  or  Itj  Deuent.]— Contracts  made 
daring  the  lifetime  of  a  testator,  and  fairly  ob- 
tained by  persons  living  in  expectation  of  receiv- 
ing benefits  under  his  will,  to  divide  among  them 


any  such  benefits  after  his  death,  if  amounting 
to  agreements  to  use  undue  influence  upon  the 
testator,  are  bad  ;  but  they  are  good  if  amount- 
ing to  agreements  to  disinterestedly  abstain  from 
interfering  with  the  testator,  and  will  be  upheld 
where  there  is  mutuaUty  of  con^draation. 
HiggiRM  v.  HiU,  56  L.  T.  426. 

An  agreement  between  two  sons  to  divide 
equally  whatever  property  they  may  receive  from 
their  father  in  his  lifetime,  or  become  entitled  to 
under  his  will,  or  by  descent  or  otherwise  from 
him,  is  not  contrary  to  public  policy,  but  will  be 
enforccil  in  equity.  Wethered  v.  Wtthered,  2  Sim. 
183  ;  29  K.  R.  77.  B.  P.,  Harwood  v.  Took^,  2 
Sim.  192  ;  29  B.  E.  81. 

According  to  all  law,  and  upon  principle,  where 
there  is  fairly  a  doubt  as  to  the  rights  of  parties, 
and  an  agreement  without  fraud,  it  is  bmding. 
In  a  case  of  doubt  as  to  legitimacy,  an  agree- 
ment between  claimants  to  divide  the  property 
is  vaUd.  HotchkU  V.  Hicktoa,  2  Bligh,  348  :  21 
R.  B.  89. 

The  case  is  different  where  there  is  a  question 
whether  the  parties  dealt  with  equal  knowledge 
of  the  subject.  So  where  there  is  a  suppression 
of  a  material  fact  by  one  of  the  parties,  e.g,  the 
private  marriage  of  the  father,  which  the  defen- 
dant knows  and  calls  a  mere  ceremony.  The 
fact,  whatever  its  character  may  have  been, 
should  be  communicated  at  the  time  of  the  agree- 
ment. Such  communication  is  essential  to  the 
fairness  and  validity  of  the  transaction  between 
brothers  on  a  question  of  ri^ta  depending  npoD 
legitimacy.  lb. 

Illegal  Ba««— ^Aetioll  fiir  Beward.]— If  A. 

emplo]^  B.  to  run  an  illegal  race,  B.  cannot  sne 
A.  for  the  stipulated  reward.  Coatet  v.  Hatton. 
3  Stark.  61. 

Bemoval  of  Corpses.]— An  agreement  to  build 
houses  on  a  disused,  unconsecrated  burial  ground, 
necessitating  the  removal  of  some  thousands  ^ 
corpses,  which  removal  would  of  necessity  In- 
volve an  outrage  on  public  decency,  and  amount 
to  an  indictable  offence,  is  illegaL  Gibbimt  T. 
Cfiamberi,  1  Cab.  &  E.  577. 

BeeoTery  of  Xoney  Paid.]— A  person  who 
has  authorised  the  application  of  hu  mon^  to 
an  illegal  purpose  can  recover  it  before  it  baa 
been  paid  over  or  applied  to  such  purpose. 
SoM  V.  MUm,  e  H.  ft  926  ;  29  L.  J.,  Ex. 
438. 

The  defendant  employed  the  plaintiff  to  sell  a 
ship  to  a  foreign  government,  authorising  him 
to  em^oy  a  part  ^  the  proceeds  in  bribii^  its 
offlciak  The  plaintiff  sold  the  ship  to  the 
government,  and  informed  the  defendant  that 
he  had  sold  it  (or  a  certain  sum  net ;  that  the 
difference  was  to  be  applied  in  bribing  the 
officials  as  agreed.  This  the  defendant  ratified, 
and  the  whole  of  the  purchase-money  having 
been  paid  to  the  plaintiff,  as  the  defendant'a 
agent,  the  plaintiff  paid  to  the  defendant  the 
sum  mentioned  between  them  as  net ;  paid  a. 
part  of  the  difference  to  the  officials,  and  retained 
the  rest : — Held,  that  the  defendant  had  a  right 
to  set  off  this  latter  sum  in  an  action  brought 
a^inst  him  by  the  plaintiff,  as  the  defendant,  in 
claiming  it,  was  not  setting  up  or  relying  on  the 
illegal  arrangement,  and  he  would  nave  a  right 
to  recover  it  as  deceived  to  his  use.  lb. 

(Question,  how  Raised  and  Betermined.]  — Tb* 

Digitized  by  GooqIc 


169 


CONTBACT— TAfl  Matter  of. 


160 


question  wbether  a  contract  is  void,  as  contrary 
to  public  policy,  is  for  the  court  when  the  dr- 
cumstances  raising  the  question  are  conceded  ; 
and  semble,  that  a  plaintiff  in  his  declaration  or 
a  defendant  in  his  plea  may  introdace  aTermenta 
of  circnmstances  for  the  purpose  of  maintaining 
either  side  of  that  proposition.  TnUis  t.  Tallis, 
1  EL  &  BL  891 ;  ^  Q.  B.  186  ;  17  Jar. 
1149  ;  1  W.  B.  114. 

PlsH.]— Flea  by  a  railway  company,  that  a 
certain  contract  was,  nnder  the  provisions  of  an 
act  of  parliament,  illegal,  and  could  not  be  en- 
forced. It  appeared  the  contract  was,  in  fact, 
illc^  on  general  equitable  priDciples ;— Held, 
ttiat  the  plea  saffidently  raisea  the  general  ques- 
tion of  ille^ity.  Aberdeen  Ry.  v.  Blaikie, 
3  Eq.  Kep.  1281. 

The  drfence  that  the  transaction  under  which 
the  plaintiff  claims  was  illegal  must  be  pleaded 
in  distinct  temu,  Hai^h  v.  Kaye,  41  L.  J.,  Ch. 
fi67;  L.B.7Ch.469;  S6L.T.67&;  20  W.B.997. 

Sridenoe— Prasamption  «f  L^ality.]  — A 

party  ^bo  contends  that  the  contract  upon 
which  he  is  sued  is  illegal,  must  prove  it  to  be  so, 
although  the  proof  be  of  a  negative,  because 
primft  facie  it  will  be  presumed  to  be  legal. 
aiMmu-v.  Siatn,  S  B.  ft  0. 758  ;  8  D.  &  B.  526  ; 
4L.J.(0.8.)K.B.  299. 


o.  Contrary  to  Statnta. 

1.  QeneraUy. 

Xxtant.]— A  contract  declared  by  a  statute  to 
be  illegal,  is  not  made  good  by  a  subsequent 
lepral  <^  the  statute.  Jaqvei  v.  Withy,  I H.  Bl.  65. 

An  agreement  entered  into  for  the  purpose  of 
enabling  one  of  the  parties  to  it  to  contravene  a 
statute  passed  for  the  protection  of  public  morals 
cannot  be  enforced  in  a  oouxt  of  law.  Ritchie  v. 
Smith,  e  C.  B.  462  ;  18  L.  J.,  C.  P.  9  ;  13  Jur.  63. 

SzplosiTSB  Act.] — The  defendant  let  the  base- 
nent  of  a  store  to  the  plaintiff,  and  covenanted 
to  keep  the  premises  in  proper  repair  and  con- 
dition, so  that  the  same  might  be  available  for 
storing  cartridges,  and  for  quiet  enjoyment  by 
the  plaintiff.  Other  parts  of  the  store  were  let 
to  other  persons  for  the  storage  of  gunpowder. 
Soon  afterwards  the  Explosives  Act,  1875,  was 
passed,  makiug  it  illegal  to  store  cartridges  and 
gunpowder  in  the  same  store  without  a  licence, 
under  pain  of  forfeiture.  On  the  act  coming 
into  operation  the  defendant  removed  the  car- 
tridges which  the  defendant  had  deposited  in  the 
store,  and  gave  notice  that  he  wotud  inform  the 
authorities  if  the  plaintiff  stored  any  more  :- 
Held,  that  there  had  been  a  trespass  but  no 
eviction  by  the  defendant,  and  that  there  had 
been  no  breach  of  covenant  by  the  defendant, 
the  covenant  to  keep  the  demised  premises  in 
proper  condition  for  storing  cartridges  only 
referring  to  physical  condition,  and  there  being 
no  obligation  on  the  defeodwit  to  procure  a 
licence  to  make  the  storage  legal  notwithstand- 
ing the  act.  Newby  v.  Sharpe,  47  L.  J.,  Ch.  617  ; 
«  Ch.  D.39;  38  L.  T.  583;  SeW.B.  685— C.  A. 

Sale  of  Jdut-Stoek  Bank  Shuei-^aiiie  of 
ShanlioldeT  not  given.! — The  defendant,  a 
stockbroker,  who  had  undertaken  to  sell  shares 
of  a  joint-Btock  bank  for  the  plaintiff,  a  share- 
holder,       them  to  a  jobber  on  the  Stock 


Exchange,  and  sent  an  advice  note  of  such  sate 
to  the  plaintiff,  but  in  accordance  with  the 
custom  of  the  Stock  Exchange,  the  bought  and 
sold  notes  between  the  defendant  and  the  jobber 
omitted  to  state  the  name  of  the  registered  pro- 
prietor of  the  shares,  as  required  by  30  &  31 
Vict,  c  29,  B.  1,  by  reason  of  which  the  contract 
for  sale  was  and  the  bank  having  stopped, 
and  an  order  for  its  winding  up  having  been 
made  before  the  day  on  which  the  jobber  was 
entitled  to  name  the  person  willing  to  be  the 
purchaser,  the  contract  for  sale  was  repudiated, 
and  the  plaintiff  remained  the  holder  of  the 
shares; — Held,  that  the  defendant  bad  com- 
mitted a  breach  of  duty  in  not  making  a  Talid 
contract  of  sale,  notwithstanding  the  custom  of 
the  Stock  Exchange  to  disregard  the  said  statute, 
as  such  custom  was  both  unreasonable  and  illegal, 
and  that  for  such  breach  of  duty  the  plaintiff 
was  entitled  to  recover  from  the  defendant,  by 
way  of  damages,  the  price  at  which  the  shares 
had  been  sold.  Xeiltm  v.  Jamea,  61  L.  J.,  Q.  B. 
369  ;  9  Q.  6.  D.  646  ;  46  L.  T.  791— C.  A. 

Sale  of  Dmgs.l — Where  a  druggist,  after  42 
Geo.  3,  c.  38,  but  before  h\  Geo,  3,  c.  87,  sold  and 
delivered  to  a  brewer  drugs,  knowing  that  they 
were  to  be  used  in  the  brewery  : — Held,  that  he 
could  not  recover  the  price  of  them.  Langton  t. 
Hughet,  1  H.  &  S.  693  ;  14  B.  K.  631. 

Contagions  IHsoaseo  (Animals).] — A  statute 
cannot  make  an  act  done  in  connection  with  a 
private  contract  an  actionable  wrong  if  it  was 
not  actionable  in<lependently  of  the  statute. 
Ward  T.  Bohbt,  48  L.  J.,  Q.  B.  281 ;  4  App.  Cas. 
13:  40L.T.  73;  27  W.B.114. 

Where  a  statute  prohibited  persons  from  send- 
ing animals  affected  with  a  contagions  disease  to 
market  and  inflicted  penalties  on  any  person  so 
sending  them,  the  act  of  sending  them,  if  known 
to  be  so  infected,  was  a  public  offence,  but  did 
not  amount  by  implication  to  a  representation 
that  they  were  sound,  and  did  not  of  itself  raise, 
as  between  the  vendor  of  the  animals  and  the 
purchaser  of  them,  any  right  on  the  part  of  the 
purchaser  to  claim  damages  in  respect  of  an 
injury  he  had  suffered  in  consequence  of  their 
purchase.  Ih. 

Serring  VnqnaMed  Kedieal  Pnutitionar  as 

Assistant.]— The  act  55  Geo.  3,  c.  194,  prohibit- 
ing medical  practice  by  unqualified  persona,  is 
not  repealed  by  implication  by  the  Medical  Act, 
1858,  The  defendant,  a  duly  qualified  medical 
practitioner,  agreed  with  the  plaintiff,  a  medical 
practitioner  not  dnly  qualified,  but  who  was 
described  in  the  agreement  as  "  medical  practi- 
tioner," to  serve  the  plaintiff  as  assistant  in  his 
profession  as  a  medical  practitioner,  and  not  to 
practise  at  R.  within  five  years  after  the  close  of 
the  engagement.  The  plaintiff  applied  for  an 
injunction  to  prevent  the  defendant  from  prac- 
tising at  R.  in  breach  of  this  agreement : — H^ld, 
that  his  doing  so  was  made  Ulcgal  try  the  act 
55  Geo.  3,  c.  194,  s.  14,  that  the  agreement  there- 
fore was  to  assist  the  plaintiff  in  carrying  on  a 
business  which  he  could  not  lawfully  carry  on, 
and  that  the  agreement  was  illegal  and  could 
not  be  enforced.  Davies  v.  Maku»a,  54  L.  J 
Ch.  1148;  29  Ch.  D.  696  ;  63  L.  T.  314  ;  S3 
W.  E.  668 ;  60  J.  P.  6— C.  A. 

Semble,  if  the  plaintiff  had  carried  on  his 
bn>^iQess  by  means  of  duly  qualified  afisistanta, 
without  personally  acting  as  a  physician,  aor. 
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or  apothecary,  t3ie  agreement  might  have 
legal  lb. 

Taking  ITnlieeitBed  Broker  into  Partnership.] 

— By  ail  agreement  between  A.  and  B.,  who  was 
a  London  colonial  broker,  made  in  January,  186S, 
It  was  agreed  for  certain  conafderations  that  on 
Ist  Janoary,  1866,  B.  should  take  A.  into  partner* 
ship  for  fourteen  years.  This  agreement  6.  re- 
fused to  fulSl,  upon  the  ground  that  A.  bad  not 
become  a.  colonial  broker,  and  that  by  6  Anne, 
c  16,  and  57  Qeo.  3,  c.  60  Gocal  and  personal),  it 
■wonld  have  been  a  breach  <A  the  law  to  have 
allowed  A.  to  act  as  a  broker,  not  being  admitted 
And  licensed.  Upon  demarrer  to  a  plea  setting 
up  these  facts  in  answer  to  a  declaration  for  not 
taking  A.  into  partnerehip  : — Held,  that  the  plea 
was  an  answer  to  tlie  action.  JSuiUer  v.  Wjfket, 
15L.T.210;  15  W.  E.  125. 

DiTMtor  Gmtraeting  wiOi  Cnnpany.]— ^^i^' 
tract  entered  into  by  a  director  with  a  railway 
companv,  after  his  election,  is  not  rendered 
void  by "8  &  9  Vict.  c.  16,  ss.  85  and  86,  but  the 
office  only  of  director  is  vacated.  Fatter  v. 
Oxford,  Worcetter,  and  WeHterkampton  Ry.,  IS 
C.  B.  200  ;  22  L.  J.,  C.  F.  99 ;  17  Jar.  167. 

Offleer  of  Looal  Anthori^  intamted  in 
Contract.] — A  contract  by  a  local  board  of 

health  made  with  two  persons,  one  of  whom  is 
the  surveyor  of  the  board  at  a  yearly  salary, 
^d  who,  as  an  officer  appointed  by  the  local 
antbority,  is  reqaired  by  a.  193  of  the  Public 
Health  Act,  1875,  not  to  be  interested  in  any 
contract  madft  with  the  authority,  is  illegal. 
MfUU  V.  Shirley  Local  Board,  55  L.  J.,  Q.  B. 
143  :  16  Q.  B.  D.  446  ;  63  L.  T.  810  ;  84  W.  R. 
187 ;  SO  J.  F.  214— C.  A. 

Poliay  on  Advaneea  on  Ship — "Tidl  intantt 
Admitted."] — A  policy  insuring  cash  advances 
on  a  ship  is  within  19  Geo.  2,  c.  S7,  s.  I.  Bach  a 
policy  containing  the  term  "  fall  interest  ad- 
dnitted"  is  avoided  by  that  statute.  Smith  v. 
Beymldt  (1  H.  k.  N.  221),  and  De  Mattoi  v. 
Jforih  (L.  R.  3  Eq.  186)  followed.  Serridge  v. 
Man  On  Inturanee  Co.,  66  L.  J.,  Q.  B.  223  ;  18 
<Q.  B.  D.  S46 :  53  L.  T.  S76 ;  35  W.  B.  343  ;  6 
Asp.  M.  C.  104— C.  A. 

Company,  the  Formation  of  which  is  Pro* 
Ubitod.] — Persons  to  a  number  exceeding  twenty 
bad  formed  themselves  into  a  society,  called  the 
"Ipswich  Ifecbanics'  Mntnal  Benefit  Society." 
From  the  rales  of  the  society  it  i^peared  that 
there  were  400  shares  in  the  society  of  102.  each, 
And  that  no  member  could  hold  more  than 
twenty  shares.  The  object  of  the  society  was  to 
rniee,  by  monthly  subscriptions  and  payments 
payable  by  the  members  in  respect  of  their 
shares,  a  fond  for  the  purpose  of  making  ad- 
vances to  members.  From  time  to  time,  as  soon 
AS  the  fund  in  hand  amounted  to  a  certain  sum, 
it  was  pat  up  for  sale  by  auction  amongst  the 
members,  the  highest  bidder  receiving  the 
Amount  on  loan  tsam  the  society  at  interest. 
Ko  member  could  receive  on  loan  more  than  the 
nominal  amount  of  the  share  or  shares  held  by 
Idm  ;  bnt  ultimately  every  member  who  did  not 
withdraw  bis  share  under  the  rule  providing  for 
auch  withdrawal,  was  to  have  advanced  or  allotted 
to  him  oQt  of  the  funds  accruing  to  the  society 
the  sum  of  10/,  for  every  share  held  by  him. 
The  society  was  not  registered  under  the  Com- 


panies Act,  1862  Held,  that  the  society  was 
illegal  by  reason  of  the  provisions  of  the  Com- 
panies Act,  1862,  s.  4,  which  prohibits  the  for- 
mation of  any  company,  association,  or  partner- 
ship consisting  of  more  than  twenty  persMis  for 
the  purpose  of  carrying  on  any  btisiness  (other 
than  banking)  that  has  for  its  object  the  aoci:ii- 
sition  of  gain  by  the  company,  association,  or 
partnership,  or  by  the  individual  m^beiB  there- 
of, unless  registered  as  a  company  under  the  act : 
— Held,  also,  that  a  promissory  note  given  by  a 
member  to  the  trustee  of  the  society  to  secure  a 
sum  of  money  advanced  to  such  member  under 
the  rules  of  the  society  was  invaJid,  and  no 
action  could  be  maintained  thereon.  Jetminfft 
V.  mm mond,  51  L.  J.,  Q.  B.  498  ;  9  Q. B.  D.  226 ; 
31  W.  R.  40. 

T.  was  the  ipresident  of  a  loan  society.  The 
objects  of  the  society  were  to  form  a  fond, 
from  which  money  might  be  advanced  to 
enable  shareholders  to  l)uild  or  -  purchase  a 
dwelling-house  or  other  buildings,  or  to  lend 
money  to  each  other  on  approved  personal 
security ;  five  per  cent,  interest  was  to  be 
charged  on  all  moneys  advanced  by  the  society. 
The  society  consisted  of  more  than  twenty  mem- 
bers, and  was  not  reffistered  under  any  statute. 
The  society  advanced  a  sum  of  money  to  the 
defendants,  who  signed  promissory  notes  by  way 
of  security  for  the  loan  ;  and  when  T.  went  out 
of  office,  he  indorsed  the  promissory  notes  to  the 

K'  lintiff,  who  succeeded  him.  The  plaintiff 
ving  sued  upon  the  notes  for  the  benefit  of 
the  society  : — Held,  that  the  society  not  having 
been  registered,  was  rendered  illegal  by  the 
Companies  Act,  1862  (25  &  26  Yict.  c  89),  s.  4, 
it  b^ng  an  association  having  "  for  its  object 
the  acquisition  of  gain,"  within  the  meaning  of 
that  enactment ;  that  the  plaintiff  could  not  be 
in  a  better  position  than  the  society,  and  there- 
fore could  not  recover  np(m  the  promisscny 
notes.  Padttmo  Total  Los*  And  OtUitUm  At- 
tvranee  Attoeiation,  la  re  (20  Ch.  D.  137) 
followed.  Jenningt  v.  Hammond  ^pra) 
approved.  Shaw  v.  Bensan,  52  L.  J.,  Q.  B.  575  ; 
U  Q.  B,  D.  563— C.  A.  S.  P.,  Orowtlier  v. 
Thorley,  46  L.  T.  644  ;  31  W.  B.  664.  Reversed 
in  C.  A. 

And  tee  Compaitt. 

Pawnbrokers.]  —  Where  a  statute  cnjoluB 
certain  things  to  be  done  as  preliminaries  or 
accompaniments  of  a  certain  contract,  and  they 
are  not  complied  with,  such  a  contract  is  illegal 
and  void,  although  a  penalty  may  be  imposed  by 
the  act  for  the  non-compliance  with  ita  injunc- 
tions. Fergiugon  v.  Norman,  6  Bing.  (K.C.j  76  ; 
6  Scott,  794;  1  Am.  418;  8  L,  J.,  C.  P.  3;  3  Jur.  10. 

By  39  &  40  Geo.  3,  c.  99,  s.  6,  every  pawn- 
broker advancing  money  upon  goods  pawned 
shall,  before  he  advances  any  money  npon  such 
pawn,  make  entries  in  his  books  of  certain  facts 
into  which  he  is  reqaired  to  inquire  before  any 
money  shall  be  lent ;  by  s.  26,  a  penalty  is  im- 
posed for  every  neglect  to  make  such  entries  : 
— Held,  that  such  inquiries  and  entries  are  a 
condition  precedent  to  the  vahdity  of  a  contract 
upon  a  pl^ge  of  goods  with  a  pawnbroker,  and, 
therefore,  ^at  in  the  case  of  non-compuance 
with  the  requisitions  of  t^is  act.  a  pawnbndcer 
could  not  set  np  a  lien  npon  gooiu  pawned  with 
him.  lb. 

To  carry  on  the  business  of  pawnbrokers  with- 
out disclosing  the  partners,  is  a  contravention  of 
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the  S9  &  40  Geo.  S,  c.  99.  Frater  v.  ITill,  1 
Macq.  H.  L.  392  ;  1  C.  L.  K.  7. 

A  pawnbrokera*  contract  slipnlatingto  conceal 
the  name  of  any  partner  cannot  be  Talid.  lb. 

Bat  if  the  contract  was  legal  in  its  inception, 
the  mode  of  carrying  it  on  would  not  render  it 
illegal.  lb. 

An  agreement  for  a  secret  partnership  is  a 
contravention  of  the  laws  made  for  regulating 
the  business  of  a  pawnbroker,  and  bo  legal  part- 
nership is  thereby  constituted.  Armstnmg  v, 
Arvutnmg,  Lewis  t.  Armstrong,  3  Myl.  &  K.  15 ; 
8  h.  J.,  Cb.  101. 

Vnanthorlsed  Fiinting  Prai— Pleading.]— 

By  89  Geo.  3,  c.  79,  s,  23,  any  person  having  any 
printing  press  is  to  cause  notice  thereof  to  Ik 
given  to  the  clerk  of  the  peace  acting  for  the 
county,  stewarty,  Hding,  division,  city,  borough, 
town,  or  place  where  the  same  shall  be  iutended 
to  be  used  ....  under  a  penalty  of  201.  for 
keeping  or  using  such  press.  By  7  8  Vict 
c.  71,  s.  11,  the  quarter  sessions  for  the  city  of 
Westminster  are  abolished,  and  all  the  duties  of 
the  officers  thereof  are  transferred  to  the  county 
of  Middlesex.  To  an  action  for  work  or  labour 
(printing^  brought  by  a  printer  carrying  on 
business  in  Westminster,  the  defendant  pl^ded 
that  the  printing  was  done  after  the  passing  of 
the  above  acts,  and  that  plaintiff  bad  not 
delivered  any  notice  to  the  clerk  of  the  peace  for 
Middlesex  ;  and  that  the  printing  was  done  after 
the  passing  of  39  Oco.  3,  c  79,  and  that  plaintiff 
had  not  delivered  any  notioe  to  the  clerk  of  the 
peace  for  the  city  of  Westminster : — Held,  upon 
demurrer,  that  the  pleas  were  bad,  aa  each  pica 
should  have  negatived  that  notice  was  given 
neither  to  the  clerk  of  the  peace  for  Westminster, 
nor  to  the  clerk  of  the  peace  for  Middlesex.  Day 
V.  Semingt,  4  L.  T.  443 ;  9  W.  B.  703. 

Agreement  to  Dane*  at  Valiemsed  Theatre.] 

— No  action  can  be  maintained  for  the  breach  of 
an  agreement  "  to  dance  at  the  King's  Theatre 
in  the  Hay  Market,  or  at  such  other  place  as  the 
plaintiff  should  appoint"  if  it  appear  that  no 
license  for  that  theatre  was  granted  by  the  Lord 
Chamberlain  as  required  by  10  Geo.  2,  c.  28,  and 
that  plaintifl  did  not  requMt  defendant  to  danoe 
at  any  other  place  which  was  licensed.  GalliM 
T.  L^rle,  6  Term  Rep  242. 

Agreement  inooniiitent  with  Aet  of  Parlia- 
ment.]— By  on  ^reement  between  tiie  N.  Local 
Board  and  the  C.  Local  Board,  it  was  agreed 
that  the  board  should  make  a  sewer  and 
allow  the  sewers  of  the  C.  district  to  drain  into 
it,  but  the  sewage  of  any  other  districts  or  places 
was  not  to  be  permitted  by  the  CI.  board  to  pass 
into  their  sewers  so  as  to  discharge  into  the 
sewer  to  be  made  by  the  N.  board.  Under  acts 
of  parliament  then  In  existence  the  owner  of 
premises  beyond  the  limits  of  a  district  had 
po,wer  to  make  a  eewer  to  communicate  with  the 
sewera  of  the  district,  and  by  an  act  subsequently 
passed  similar  powers  were  given  :-— Held,  that 
the  provisions  ot  the  agreement  were  overruled 
by  the  subsequent  act,  and  that  the  N.  board 
could  not  lestraiu  the  C.  board  and  the  owners 
of  premises  beyond  their  district  from  making 
sewers  which  would  discharge  into  the  sewer  of 
the  N.  district : — Held,  also,  that  the  agreement 
must  be  taken  to  have  been  made  subject  to  the 
provisions  of  the  law  then  existing,  under  which 
the  owners  of  premises  beyond  the  C.  district 


had  similar  powers.  Keudngton  Loeal  Board  v. 
Cottlngham  Local  Board,  48  h.  J.,  Oh.  226  ;  13 
Ch.  D.  725  ;  40  L.  T.  68. 

An  innkeeper,  being  indebted  to  several  per- 
sons, by  deed  conveyed  all  his  estate  to  trustees, 
upon  trust,  amongst  other  things,  to  carry  on  the 
trade,  if  they  should  think  fit.  At  the  time  the 
deed  was  executed,  the  trader  had  omitted  to 
renew  his  expired  annual  wine,  beer  and  spirit 
licenses,  but  at  the  inext  first  opportunity  they 
were  renewed  by  the  trustees : — Held,  tliat  this 
circumstance  formed  no  objection  to  the  deed, 
on  the  ground  that  it  was  an  assignment  to 
persons  to  carry  on  an  illegal  trade.  Otoeit  v. 
Jfodff,  2  H.  i&  W.  31  ;  6  N.  &  M.  448  ;  5  A.  & 
E.  28;  5L.J.,  K.  B.  191. 

The  1  &  2  Will.  4,  c  82,  s.  4,  docs  not  render 
illegal  a  contract  made  during  the  game  season, 
whereby  a  party  licensed  to  deal  in  game  under- 
takes to  deliver  to  another  live  game  at  ii  period 
oat  of  the  season.  I^^rritt  v.  Baker,  10  Ex.  739  ^ 
3  C.  L.  B.  432  ;  1  Jar.  (^.s.)  336. 

Contrary  to  Private  Ants.]— A  company  was 
incorporated  by  an  act  of  parliament  for  nuiking 
and  maintaining  a  particular  milway,  and  it  was 
empowered  to  raise  money  for  that  purpose,  and 
which  was  to  be  expended  towards  making  and 
maintaining  such  railway,  and  otherwise  carrying 
the  act  into  execution  : — Held,  that  such  com- 
pany had  no  power  to  covenant  with  another 
railway  company  to  lease  their  railway,  and  to 
pay  the  costs  of  soliciting  bills  in  parliament  for 
purposes  of  such  (Ust-mentloned  company,  as  it 
was  beyond  the  anthoril^  given  to  them  by  the 
act  incorporating  them,  and  that  a  covenant  to 
that  effect  was,  on  that  account,  ill^;al  and  void. 
Hast  Anglian  By.  v.  Battem  Cminties  My. 
11  C.  B.  775;  21  L.  J.,  C.  P.  23;  16  Jur. 
249. 

The  South  -  Bastem  Baflway  Company  was 
incorporatedfor  the  purpose  of  makin and  main- 
taining that  railway,  with  power  to  raise  moneys 
for  the  purpose  of  the  act.  The  projectors  of  an 
intended  Dover  and  Deal  railway  contemplated 
bringing  a  bill  before  parliament  for  the  establish- 
ment of  sach  railway,  but  were  in  doubt  as  to 
proceedii^.  M.,  a  person  intenxted  and  having' 
influence  in  the  Sontli-Eastem  Company,  under- 
took that,  if  the  projectors  of  the  Dover  Hud  Deal 
railway  would  proceed  in  endeavouring  to  obtain 
their  act,  and,  if  successful,  would  hand  over 
their  scheme  to  the  Sonth-EastAm  Company, 
that  company,  if  the  bill  were  rejected,  would 
insure  them  against  loss  by  such  rejection,  and 
would  pay  their  parliamentary  expenses.  Ko 
clause  in  the  company's  act  empowered  them  so 
to  apply  their  funds.  The  bill  was  proceeded 
with,  and  rejected  by  parliament.  In  an  action 
against  M.  on  the  contract,  the  declaration 
alleging  that  the  Sonth-Eostem  Company  did 
not  insure  the  company  against  loss,  and  did  not 
pay  the  parliamentary  expenses  : — Held,  that  the 
stipulation  by  M.  was  a  promise  that  the  com- 
pany should  do  an  act  which  was  illegal,  and 
contravened  public  policy  and  a  public  statute, 
and  that  an  action  did  not  lie  against  M.  upon 
such  promise.  Maegregvrv.Deverand  Deal  Ity., 
18  a  B.  618  ;  7  BaUw.  Cu.  227  ;  22  L.  J.,  Q. 
69  ;  17  Jnr.  21— Ex.  Ch, 

Aid  BefuMd  in  Bqidty.]— Bill,  by  banker,  for 
an  account  of  shares  hold  in  trust  for  him  in  a 
mercantile  establishment,  dismissed,  the  trust 
being  in  contravention  of  the  statute  29  Geo.  2, 
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c.  1^  n-htch prohibits  bankerstrom  beisg  traders. 
Otticij  V.  Browne,  1  Ball  A;  B.  360. 

I'rufita  of  partnerGbip  in  underwriting  illegal 
bj  6  Oeo.  1,  c.  18,  8.  12,  and  could  not  be  subject 
of  aid  in  equity,  bat  that  part  of  the  statute  is 
repealed  by  5  Oeo.  4,  c  114.  Wattt  v.  Brookt, 
3  Ves.  612.  S.  P.,  Kmda  v.Saughtan,  II  Ves. 
ISA. 

ii.  As  to  Sale  of  Public  Offices. 

Cmtrary  to  6  ^  6  Edus.  6,  o.  16,  ts.  1,  2,  3,  4, 
and  49  Geo.  3,  e.  126,  w.  1,  3,  8, 9. 

What  OfficN  within  fha  StatntM.]— The  ofGce 
of  clerk  to  the  deputy  r^strar  in  the  Preropn- 
tive  Court  of  Canterbury  vraa  not  an  oflSce  con- 
nected with  the  administration  of  justice,  within 
h  k  &  Edw.  6,  c  16,  90  aa  to  prevent  its  being 
aliened  or  charged.  Nor  is  an  alienation  of  or 
cliarge  on  the  pivfits  of  the  office,  contrary  to  the 
policy  of  law  restricting  the  alienation  of 
the  inoome  of  a  public  office.  Aston  t.  Owin- 
nell,  3  Y.  &  J.  136. 

The  office  of  private  secretary  does  not  fall 
within  the  5  i:  6  Edw.  6,  c.  16.  Harrington  v. 
Klvprogge,  6  Moore,  38,  n. ;  2  Br.  &  B.  678,  n. ; 
2  Chit.  475  ;  4  Dong.  5  ;  23  R.  R.  639,  n. 

An  anjgnment,  by  a  puisne  judge  of  the 
Snincme  Court  at  Madras,  of  the  sum  equal  to 
the  amount  of  six  months'  salary,  directed  by 
6  Geo.  4,  c  85,  to  be  paid  to  bis  legal  peisoniU. 
representatives,  in  case  he  should  die,  in  and 
after  six  months'  possession  of  office,  is  a  Talid 
assignment,  being  a  vested  contingent  interest 
in  BQch  judge ;  and,  not  being  payable  during 
the  lifetime  of  the  judge,  is  not  an  assignment  of 
salary  within  5  &  6  Edw.  6,  c.  16,  and  49  Geo.  3, 
c.  126,  and,  therefore,  not  contrary  to  public 
policy.  ArbiMtwa  t.  Norton,  5  Moore,  P.  C. 
219 ;  3  Uoore,  Ind.  App.  435 ;  10  Jur.  145. 

An  agreement,  after  reciting  that  A.  hod 
carried  on  the  business  of  a  law  stationer  at  O., 
and  had  been  sub-distributor  of  stamps,  and 
collector  of  assessed  taxes  there,  and  that  he  had 
agreed  with  B.  for  the  sale  of  the  business,  and 
of  bis  goodwill  and  interest  therein,  to  him  for 
30W.,  £^  in  consideration  of  3(KU.,  agreed  to  sell, 
and  B,  agreed  to  purchase,  the  bosiness  of  a  law 
ttationer ;  and  that  A.  should  not  at  any  time 
carry  on  the  business  of  a  law  stationer,  or 
within  ten  miles  thereof,  or  collect  any  of  t)ie 
Sfsessed  taxes,  but  would  use  his  utmost  en- 
deavours to  introduce  B.  to  the  business  and 
offices,  is  illegal  and  void,  as  being  a  contract 
las  the  sale  of  an  office  within  5  ft  6  Edw.  6, 
c.  16.  and  also  within  49  Geo.  3,  c.  126.  Hop- 
i«M  V.  Prescott,  i  C.  B.  578  ;  16  L.  J.,  C.  P.,  259  ; 
11  Jur.  562. 

A.,  an  attorney,  holding  the  office  of  clerk  of 
tbe  peace,  clerk  to  the  magistrates,  clerk  to  the 
GuninissioxieTS  of  land  and  assessed  taxes,  clerk 
to  the  commissionets  of  sewers,  clerk  to  the 
deputy  lieutenants,  steward  of  certain  manors, 
coroner  for  a  liberty,  secretary  to  a  conservative 
association,  and  secretary  to  a  polling  district 
association,  entered  into  articles  of  partnership 
with  B.,  which  recited  that  A.  carried  on 
tbe  business  of  an  attorney,  and  held  many 
offices,  clerkships,  and  stcwtmjships  of  manors, 
and  that  it  had  been  agreed  that  B.  should, 
enter  into  partnership  with  A.  In  the  business 
and  in  the  emoliiments  of  the  offices,  clerbhips, 
and  stewardstdps  tor  twenty  years,  and  that  all 
the  profit  and  ^olomcnts  arising  from  the 
offices,  clerkships,  and  stewaiddiips  held  by  A., 


as  also  all  such  offices,  clerkships,  and  steward- 
ships as  should  be  held  by  either  of  them,  A.  and 
B.,  during  the  partnership,  should  be  considered 
as  partnership  property,  and  be  distributable  ac- 
coixlingly.  The  articles  contained  a  provision 
that  if  A.  should  die  during  the  term,  then  if 
and  during  such  period  or  periods  as  It  should 
happen  that  no  son  of  A.  should  be  a  partner 
in  the  business,  B.  should  be  interested  in  one 
moiety  of  the  partnership  business,  and  the  exe- 
cutors or  administrators  of  A.  should  be  entitled 
to  the  profits  of  the  remaining  moiety,  to  be 
applied  by  them  as  port  of  his  penonal  estate  : — 
Held,  that  the  contract  was  not  void  as  being  a 
contract  for  the  sale  of  an  office,  either  within 
5  A:  6  Edw.  6,  c.  16,  or  within  49  Geo.  3,  c.  126. 
Sterrfj  v.  ai/ton,  9  C.  B.  110  ;  19  L.  J.,  C.  P. 
237  ;  14  Jur.  312. 

The  49  Geo.  3,  c.  126,  s.  3,  applied  to  the  sale 
of  an  East  India  director's  nomination  to  a  cadet- 
ship.   Rcff.  T.  Ckarmtte,  18  Q.  B.  447. 

An  agreement  for  a  i>ccnniary  consideration 
for  the  resignation  of  a  commission  in  the  East 
India  Company's  service,  is  the  sale  of  an  office 
within  49  Geo.  3,  c.  126,  and  is  therefore  ille;?al 
and  void.  Qraeme  v.  WrmghtM^  11  Ex.  146  : 
24  L.  J..  Ex.  265  ;  3  W.  B.  5U9. 

A  declaration  under  49  Geo.  8,  c.  126,  s.  6. 
allied  that  the  defendant  advertised  a  proposal 
for  a  promise  to  give  150  guineas  to  any  one 
who  would  procure  A.  a  place  under  government : 
the  words  "  for  a  promise "  are  surplusage  :  anu 
the  words  "under  government"  are  sufficieu^ 
though  the  words  dt  the  statute  are"an<^ce 
in  the  gift  of  the  crown."  Garlu  v.  Harvey,  1 
Stark.  92. 

Illegal  Fioonrsmettt.]  —  It  seems  doubtful 
whetlKT  a  person  paying  money  for  procuring  ait 
office  under  govemmcnt,  can  recover  it  l»ck. 
Pickard  V.  Bonner,  I'cake,  289. 

An  action  will  not  lie  upon  a  promise  to  pay 
the  plaintifiE  21.  per  cent,  to  procure  a  purchaser 
of  the  plaintiff  s  place  of  surveyor  of  the 
baggage  of  the  port  of  London ;  being  con- 
trary to  the  statute.  Staekvale  v.  Bxrie,  2  Wils. 
131. 

A  bond  given  for  the  purchase  of  an  office  to. 
which  the  groom  of  the  stole  has  the  power  of 
recommendation,  is  invalid.  Hanin^ton.  v.  i)a- 
chatel,  1  Bro.  C.  C.  124. 

A  condition  to  assign  all  offices  is  a  valid  con- 
dition, and  will  be  taken  to  apply  to  such  offices- 
08  are  by  law  assignable.  HarriHgton,  v.  Klop- 
rogge,  4  Dougl,  5  ;  6  Moore,  38,  n. ;  2  Br.  &  B. 
678,  n. ;  2  Chit.  475  ;  23  R.  B.  639,  n. 

A  sale  of  a  commission  in  the  army  is  not  bad 
of  itself,  but  a  sale  of  a  public  office  or  any 
obligation  to  be  made  good  out  oS.  that  is  so. 
HartaeU  v.  Hartwdl,  4  Ves.  815. 

Sharing  Proflti.] — An  ^rreement  by  which  a 
deputy  officer,  appointed  by  his  principal,  is  to 
receive  all  the  fees,  and  pay  the  principal  a  fixed 
sum  per  annum,  is  void  under  5  &  6  Edw.  6,  c.  16. 
Aliter,  where  a  certain  sum  is  reserved  payable 
out  of  the  fees  ;  for  in  that  case  tlie  deputy  is. 
not  to  pay  unless  the  fees  amount  to  so  much. 
eodalphin  V.  Tudor,  1  Bro.  P.  C.  13:>. 

Wtit-'*,  aff^r  tin;  renifal  vf  the  appointment  of 
A.  to  be  deputy  to  B.  in  the  execution  of  an 
office  within  the  purview  of  6  &  6  Edw.  6,  c.  16, 
or  49  Geo.  3,  c  126,  A.  paying  thereout  to  B.  an 
annual  sum,  the  condition  of  uiu  bond  is  stated 
fo  be  for  the  payment  by  A.  to  B.  of  such  annual 
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sum  generally,  it  is  a  good  plea  in  bar  to  say 
that  the  bond  was  given  ia  pursoance  of  an 
agreement  to  pay  such  Bum  sbsolatcly  at  all 
erents.  Greville  t.  Atkint,  t  Hun.  k.  By.  372 ;  9 
B.  &  C.  462. 

A.,  by  the  interest  and  on  the  application  of 
fi.,  is  appointed  custom-house  oflScer  of  a  port ; 
having  previously  signed  an  agreement  declkring 
that  hia  name  was  used  in  the  application  in 
trust  tat  B.,  that  he  woold  appoint  such  deputies 
as  B.  should  nominate,  and  would  empower  B. 
to  receive  the  profits  of  the  office  to  his  own  use. 
On  the  failure  of  A.  to  comply  with  the  agree- 
ment, no  action  upon  it  will  lie  against  him. 
Oarfortk  Fearoa,  I  H.  Bl.  827,  n. ;  2  B.  B. 
778. 

If  a  coreoant  is  entered  Into,  that,  if  the 
plaintiff  will  procure  the  defendant  to  be  ap- 
pointed to  an  office,  he  will  pay  the  plaintiff  a 
share  of  the  emoluments,  and  this  is  without  the 
knowledge  of  the  person  who  has  the  right  of 
appointing  to  the  office  ;  it  is  such  a  fraud  on 
him  as  will  avoid  the  covenant,  whether  the 
office  is  lawfully  saleable  or  not.  Waldo 
Martin,  6  D.  &  B.  364  ;  4  B.  &  C.  319  ;  2  Car.  & 
P.  1  ;  28  R.  E.  289. 

An  agreement  to  allow  a  certain  share  of  the 

Sroflts  of  an  office  in  a  dockyard,  in  order  to  in- 
uce  the  possessor  to  procure  himself  to  be  super- 
.annnated,  is  void.   Fartoiu  t.  Thompson,  1  H. 
BL  322  ;  2  B.  E.  773. 

An  attorney,  town  clerk,  and  clerk  of  the  peace 
for  a  borough,  upon  the  dissolution  of  partner- 
:  ship  which  bad  existed  between  him  and  two 
■  other  persons,  entered  into  an  agreement  to  pay 
to  one  of  them  a  certain  sum  of  money,  and  use 
bis  endeavours  to  procure  for  him  one-fourth  of 
the  prosecutions  arising  in  thetown clerk's  office. 
In  an  action  by  him  on  this  agreement,  it  ap- 
peared that  the  magistrates  of  the  borough  com- 
mitted some  offenders  to  be  tried  at  the  borough 
:  sesaions,  others  at  the  county  sessions,  and  others 
at  the  county  assizes : — Held,  that  the  defen- 
dant, as  clerk  of  the  peace  of  the  borough,  could 
not  legally  enter  into  such  an  agreement. 
Snghet  v.  Stalham,  6  D.  ft  B.  219;  4  B.  &  C. 
187;  3  L.J.  (0.8.)  K.  B.  179. 

An  assignment  to  trustees  of  all  the  emolu- 
ments and  profits  which  during  the  life  of  S.  and 
his  continuing  to  hold  the  office  of  clerk  of  the 
peace  for  Westminster  should  arise  or  become 
.  due  to  him  as  such  clerk  of  the  peace,  or  in 
respect  of  bis  office,  after  deducting  the  salary 
.  of  his  deputy  for  the  time  being,  upon  trust  to 
pay  tlio  interest  arising  on  certain  debts  due 
from  S.,  and  from  time  to  time  render  the  resi- 
.  due,  after  satisfying  the  trusts,  to  S.,  is  invalid 
in  law.   Palmer  v.  Bate,  6  Moore,  28  ;  2  Br.  & 
B.  673;  23B.B.626. 

iii.  At  to  Bail. 

Contraet  to  indemniiy  Bail.] — A  contract  to 
indemnify  bcdl  agnlnst  the  consequences  of  the 
non-appearance  of  an  accused  person  is  contrary 
to  I'liblic  policy  and  therefore  illegal.  The  de- 
fendaat  became  bail  in  lOOi.  for  the  appearance 
■ot  lA..  upon  a  charge  of  embezzlement,  M.  paid 
100/.  to  the  defendant  to  indemnify  him  for  be- 
coming bail,  and  then  absconded  : — Held,  that 
the  plaintiff,  the  trustee  in  bankruptcy  of  M., 
wae-  entitled  to  recover  that  sura  from  the  defen- 
dant ;  for  although  the  contract  to  indemnify 
the  di'fccidant  was  againfit  public  policy,  yet  it 
cemaiued  execatoiy,  in  ton  absence  of  any  evi- 


dence to  show  that  the  liability  of  the  defen- 
dant, as  bail,  had  been  discharged.  Wilton,  v. 
Strugnell,  60  L.  J.,  M.  C.  145  ;  7  Q.  B.  D.  548  ; 
45  L.  T.  218  ;  14  Cox,  C.  C.  624  ;  45  J.  P.  8S1. 

A.  entered  into  a  recognizance  of  bail  for  B. 
on  the  removal  by  certiorari  of  an  indictment 
for  conspiracy  from  the  Central  Criminal  Court 
to  the  Queen's  Bench.  B.  was  tonvicted,  and 
the  recognizance  was  estreated  for  non-payment 
of  the  prosecutor's  costs : — Held,  that  A.  might 
maintain  an  action  against  B.  as  upon  an  impUed 
indemnity,  Jimet  v.  Orchard,  16  C.  B.  614  ;  24 
L.  J.,  C.  P.  229  ;  1  Jur.  (N.B.)  936  ;  3  W.  R.  554. 

A  defendant  requested  the  plaintiff  to  become 
bail  for  the  appearance  of  a  person  to  take  her 
trial  at  the  Central  Criminal  Court,  upon  an  in- 
dictment to  be  there  preferred;  and  la  con- 
sideration thereof,  verbally  agreed  to  Ind^nnify 
the  plaintiff  against  all  liability  in  respect 
thereof.  The  person  bailed  not  appearing,  the 
recognizances  were  estreated,  and  the  plaintiff 
incurred  other  expenses  incidental  thereto: — 
Held,  that  the  Statute  of  Frauds  did  not  apply, 
this  being  a  mere  promise  to  indemni^,  and  not 
a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  within  s.  4  of  the  29 
Car.  2,  c.  .H.  Crippt  v.  HaHnoll,  32  L.  J.,  Q.  B. 
3S1  ;  10  Jur.  Cn.s.)  200  ;  8  L.  T.  768  ;  11  W.  R. 
953— Ex.  Ch. 

A  contrnct  is  illegal,  whereby  a  defendant  in 
a  criminal  case,  who  has  been  ordered  to  find 
bail  for  his  good  behaviour  during  a  specified 
period,  deposits  money  with  his  surety  upon  tbe 
terms  that  the  money  is  to  be  retained  by  the 
surety  during  the  si>ecifie<l  period  for  his  own 
protection  against  the  defendant's  default,  and 
at  the  expiration  of  that  period  is  to  be  re- 
turned ;  and  no  action  by  the  defendant  in  the 
criminal  case  will  lie  to  recover  back  the  money 
deposited  with  the  surety  either  before  or  after 
the  expiration  of  the  specified  period,  although 
the  defendant  in  the  criminal  case  has  not  com- 
mitted any  default,  and  although  the  surety  has 
not  been  compelled  to  pay  the  amount  for  which 
he  has  become  bound.  Wil$on  v.  Strv^nell 
(supra),  as  to  this  point  overruled.  Herman 
V.  Jt-uchner,  or  Zeuchner,  64  L.  J..  Q.  B. 
340;  15  Q.  B.  D.  5G1  ;  53  L.  T.  94;  33  W.  B. 
606 ;  49  J.  P.602— C.  A.  Reversing  1  Cab.  &:  E. 
364. 

On  Xeine  Proesss.]— The  bailiff  of  a  county 
court,  being  about  to  arrest  B.  under  a  vrarrant 
of  contempt  for  non-payment  of  a  judgment 
debt,  the  defendant,  in  consideration  that  he 
would  forbear  to  execute  the  warrant,  promised 
to  pay  the  bailiff  17/.ona  given  day,  or  surrender 
B. : — Held,  not  an  agreement  by  the  defendant 
to  be  answerable  for  the  debt  or  default  of  B., 
but  an  original  promise  by  the  defendant  to  pay 
the  money  or  surrender  B.,  for  which  a  note  in 
writing  was  not  required  by  the  Statute  of 
Frauds.  Reader  v.  Kingham,  13  C.  B.  (K.S.) 
344  ;  32  L.  J.,  0.  P.  108  ;  9  Jur.  (HJ.)  797  :  7 
L.T.789;  11  W.  B.  866. 

M.  being  in  custotly  under  an  execution,  pur- 
suant to  a  warrant  of  attorney,  by  which  be 
agreed  that  execution  should  issue  from  time  to 
time  ftir  certain  instalments  of  a  morigage  debt, 
tbe  defendant  in  consideration  that  the  plaintiff 
would  dischai^e  M.  out  of  custody,  undertook 
that  he  should,  if  necessary,  be  forthcoming  for 
a  second  execution  : — Ucld,  that  the  defendant's 
was  a  valid  contract.  Atkinton  v.  SatfTitun,  1 
Bing.  (N.c.)  444  ;  1  Scott,  404  ;  4  L.J.,C.  P.127. 
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A  declaration  alleged  that  an  action  had  been 
brought  by  the  plaintifi  against  D.,  who,  bein^ 
about  to  leave  the  country,  had  been  arrested 
under  a  capias ;  that,  in  conaideratioD  that  the 
plaintifl  would  disduugehim  out  of  custody,  the 
defendant  promised  to  pay  the  plaintiff  the  debt 
and  costs  in  that  action  :  alleging,  as  a  breach, 
son-payment ;  to  which  the  defendant  pleaded, 
that,  during  the  continuance  of  that  action,  and 
while  D.  was  in  custody,  and  at  the  time  of 
making  the  promise,  the  plaintiff  had  no  claim, 
Atm^-nA^  or  cause  of  action  in  respect  whereof  he 
Goold  have  reooTered  against  him  ;  and  that,  by 
dischatgiDg  him  ont  of  custody,  he  did  not  give 
tm  any  available  remedy  against  him,  as  the 
plaintiff,  at  the  time  of  the  arrest  and  promise, 
did,  but  the  defendant  did  not,  know  ;  and  that 
the  former  suit  and  arrest  were  only  coloumble 
on  the  part  of  the  plaintiff,  and  were  not  pro- 
secnted  (or  the  pui^Kse  of  trying  any  doubtful 
or  contested  question  of  law  or  fact : — Held, 
that  the  declamtion  was  good,  and  the  plea  bad, 
as  it  did  not  show  that  the  arrest  was  fraudulent 
or  iUegal.  Smith  v.  Monteith,  13  M.  A  W.  427  ; 
3  D.  &  L.  368 ;  14  L.  J.,  Ex.  22 ;  9  Jur.  310. 

Vnlm  S8  Hairy  B.l—Ati  undertaking  of  an 
attorney  to  give  a  baii-"bond  in  due  time,  is  con- 
trary to  23  Hen.  6,  c.  10,  and  void.  Sedgworth 
T.  Spieer,  4  East,  568 ;  2  Smith,  305. 

Kor  can  an  attorney,  by  that  statute,  give  an 
undertaking  to  a  sheriffs  officer  to  appear  and 
put  in  bail,  even  before  the  arrest  is  made,  and 
It  is  not  in  the  power  of  the  officer  to  execute  the 
writ  Parker  t.  Ungland,  2  Smith,  62.  And  see 
Se*  T.  Simtlurton,  6  East,  143  ;  8  B.  B,  428  ; 
and  Sing  t.  Price,  1  Price,  341. 

So,  an  agreement  in  writing  to  put  in  bail,  at 
the  return  of  the  writ,  or  surrender  the  body,  or 
pay  debt  and  costs,  made  by  a  third  person  with 
the  bailiff  of  the  dierifl,  in  consideration  of  his 
discharging  the  party  arrested,  is  void  by  23 
Hen.  6,  c.  10,  Rogertv.  Reereg,  1  Term  Kep.  418. 

But  an  undertaking  of  an  attorney,  given  to 
the  plaintiff  in  order  to  procure  the  discharge  of 
the  defendant,  to  put  in  oaii  or  pay  the  debt,  is 
not  within  the  statute,  because  it  is  not  given  to 
the  sheriff.  li. 

A  promise  of  a  bribe  to  a  bailiff  to  take  bail  is 
ill^al,  and  an  action  will  not  lie  upon  the 
promise.  Smith  v.  StoUtbury,  X  W.  Bl.  204  ;  2 
BaCT.924. 

d.  Contrary  to  OxOars  In  OonneU. 

Intention.] — A  charterparty  was  made  in 
France,  by  which  it  was  stipulated  that  the 
ship  should  proceed  to  Trouville,  a  port  in 
France,  and  should  there  load  a  cargo  of  hay, 
and  proceed  therewith  direct  to  London  ;  all 
cargo  to  be  brought  and  taken  from  the  ship 
^ongside.  The  agent  of  the  charterer  told  the 
master  that  the  consignors  would  require  the 
bay  to  be  delivered  at  a  particular  wharf  in 
Dcptford  Creek,  and  that  he  should  proceed 
there  on  his  arrival  in  London,  which  ne  pro- 
mised to  do.  On  arriving  in  the  Thames,  he 
was  informed  that  by  an  order  in  council  made 
under  the  Contagious  Dissases  (Animals)  Act, 
1869.  it  was  illegal  to  land  in  Great  Britain  hay 
brought  from  France.  The  order  in  council  was 
in  existence  when  the  charterparty  was  entered 
into,  but  neither  of  the  parties  knew  of  it,  nor 
did  the  shipowner  contemplate  any  violation  of 
the  law.   The  charterer  after  a  time  exported 
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the  hay,  and  the  shipowner  brought  an  action 
against  him  to  recover  damages  in  respect  of  the 
detention  of  the  ship  : — Held,  that  under  these 
circumstances  the  charterer  could  not  set  up  as  a 
defence  that  the  voyage  was  illegal.  Wavgh  v. 
Morris,  42  L  J.,  Q.  B.  57  ;  L.  R.  8  Q.  B.  202 ;  28 
L.  T.  265  ;  21  W.  R.  438. 

A,  commissioned  B.  to  get  a  charterparty 
effected  on  his  ship,  Russian  built  and  British 
owned.  She  was  accordingly  chartered  to  go  to 
America,  and  take  in  there  a  cargo  of  permitted 
goods,  rice  and  cotton  being  spccifled,  lu^  to  sail 
therewith  to  Cadiz,  Lisbon,  or  Qottenbut^,  as 
directed.  By  a  previous  agreement  it  appeared 
to  have  been  in  the  contemplation  of  the  parties 
to  carry  the  goods  to  some  port  in  the  IJnited 
Kingdom,  and  that  the  ship  should  carry  no 
licence: — Held,  that  this  was  not  an  msgiX 
contract,  so  as  to  deprive  B.  of  his  right  to  his 
commission,  for  procuring  the  charterparty  to 
be  effected.  Hainet  v.  Buth,  1  Marsh.  191 ;  6 
Taunt.  521. 

Where  A.  agreed  to  sell  to  B.  one-third  share 
of  a  ship,  which  was  to  be  emplnyed  on  a  joint 
adventure,  in  the  exportation  of  military  stores 
to  Sonth  America,  contrary  to  an  order  in  coun- 
cil then  in  force : — Held,  that  (the  agreement 
being  entire,  and  containing  on  the  face  of  it  an 
illegal  stipulation)  it  lay  on  the  party  seeking  to 
enforce  the  same,  to  show  that  means  had  been 
used  to  obtain  a  licence,  or  that  the  iUegal  pur~ 
pose  had  been  abandoned ;  and  that  in  Allure- 
thereof,  A.  could  not  recover  for  the  share  of  the- 
ship.  7/(fnaKi2v.i/aI2,lB.&Ald.63;  18B.R.428. 

To  an  action  on  a  bond,  a  plea  that  the  bond 
was  given  to  secure  payment  of  the  price  of 
goods,  agreed  to  be  sold  and  delivered  in  Lon- 
(ion,  by  the  plaintiff  to  the  defendant,  to  be  by 
the  latter  shipped  to  Ostend,  and  thence  re- 
shipped  for  the  East  Indies,  ami  there  trafficked 
with  clandestinely,  is  a  sufficient  bar  to  the 
action;  the  case  being  within  7  Geo.  1,  c.  21, 
which  avoided  all  contracts  for  supplying  car- 
goes to  foreign  ships  in  such  a  trade.  LighifootY. 
Tenant,  I  Bos.  &  F.  631  ;  4  B.  B.  736. 

After  Deelaration  of  Var.]— A  declaration  on- 
a  charterparty,  by  which  the  charterer  engagect 

to  load  at  Odessa,  by  his  factors,  a  cargo  of' 
wheat,  thirty -five  running  days  to  be  allowed; 
alleged  as  breaches,  that  he  did  not  load  the- 
cal^, and,  though  he  detained  the  ship  on 
demurrage  at  Odessa,  had  not  paid  the  demur- 
rage. A  plea  stated,  that  the  charterer  was  a 
British  subject,  and  that  after  making  the 
charterpaity,  and  before  the  arrival  of  the  ship 
at  Odeia,  and  before  he  provided  a  cargo,  war 
was  declared  by  England  against  Russia ;  that 
Odessa  was  a  hostile  port ;  that  it  became  Im* 
possible  for  him  to  fulfil  the  charterparty  with- 
out dealing  or  trading  with  the  Queen's  enemies, 
of  which  the  sh^po^vner  had  notice  before  the 
expiration  of  the  running  days.  The  replication 
set  out  an  order  in  council  of  the  same  date  as 
the  declaration  of  war,  by  which  the  Queen 
waived  her  right  of  seizing  enemies'  property 
on  board  of  neutral  ships,  and  another  order  in 
council  made  before  the  expiration  of  the  run- 
ning days,  and  while  there  was  time  to  load  the 
vessel  within  them,  allowing  neutral  vessels  to 
export  into  the  Queen's  dominions  merchandise 
to  whomsoever  they  might  belong,  and  permit- 
ting British  subjects  to  trade  with  all  places  not 
blockaded.  It  was  alleged  that  the  ship  and  the 
Bhlpown^  were  neutral,  and  that  Odessa  mw 
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not  in  blockade  : — Held,  that  the  plea  was  good, 
as  the  contract  was  rescinded  by  the  declaration 
of  war  ;  and  that  the  replication  was  bad  as  the 
orders  in  council  could  not  revive  it  when  once 
dlsBolved.  &potito  v.  Bovodm,  7  EI.  &  Bt  763  : 
27  L.  J.,  Q.  B.  17  :  8  Jar.  (K^B.)  1209  ;  6  W.  H. 
732— Ex.  Ch. 

Authority.] — An  ordinance  passed  in  pursu- 
ance of  an  onler  in  council,  and  not  altered  or 
disapproved  of  by  the  Queen  in  council,  though 
seemingly  more  extensive  than  contemplated  bj' 
the  order,  is  not  void  for  the  excess,  but  will  be 
considered  as  duly  authorised  by  the  order,  and 
taken  in  conjanction  withit.  Ingliir.  De  Bar- 
nard, 3  Moore,  P.  C.  425. 

A.  undertook  to  convey  B.*s  goods  from  Liver- 
pool, and  to  land  them  at  Canton.  On  arriving 
there  the  British  superintendent  of  trade,  acting 
under  the  orders  of  the  government  in  England, 
prohibited  A.  from  landing  the  goods,  and  a  loss 
ensued.  In  an  action  for  breach  of  contract  he 
pleaded  only  that  he  was  prevented  from  per- 
formance by  the  officers  of  the  Qneen,  duly 
authorised  in  that  behalf,  and  exercising  the 
powerfl  of  the  governor.  The  officers  were  ap- 
pointed by  3  &  4  Will.  4,  c.  93,  s.  5,  and  acted 
Tinder  the  orders  of  the  Queen  in  council.  The 
plea  was  bad,  because  it  did  not  set  out  the 
■orders  under  which  the  superintendent  of  British 
trade  at  Canton  acted,  nor  did  it  set  oat  that  the 
performance  of  the  contract  had  been  prevented 
"by  any  acknowledged  prerogative  of  the  Crown. 
Ecant  V.  Hutton,  4  IMan.  &  G.  954  :  2  D.  (k.S.) 
fiOO  ;  6  Scott  CN.It.)  670  ;  12  L.  J.,  C.  P.  17  ;  6 
Jur.  1042. 

a.  Oontzmry  to  Intamatlonal  Law. 

Eiftet  of  Declaration  of  War.]— The  effect 
of  a  declaration  of  war  is  to  dissolve  contracts 
of  affreightment  made  before  but  which  remain 
to  be  executfd  at  the  time.  Etpoatto  v.  Btncden, 
7  El.  &  Bl.  7fi3  ;  27  L.  J.,  Q.  B.  17  ;  3  Jur.  (N.8.) 
1209  ;  6  W.  R.  732~Ex.  Ch. 

The  shipping  of  a  cargo  from  an  enemy's  port, 
even  in  a  neutral  vessel,  is  an  act  of  dealing  and 
trading  with  the  Qoecn'a  enemies,  and  is  there- 
fore illegal.  Ih. 

A  neutral,  while  a  war  ia  imminent,  or  even 
after  it  has  commenced,  is  at  liberty  to  purchase 
cither  goods  or  ships  (not  being  ships  of  var) 
irom  either  belligerent,  and  the  purchase  is  valid 
whether  the  subject  of  it  is  lying  in  a  neutral  or 
an  enemy's  port.  Sorenten  v.  Jteg.,  11  Hoore, 
P.  C.  141. 

A  Bussian  vessel  was  sold,  bong  flde  and  abso- 
lutely, by  an  enemy  to  a  neutral  when  the  war 
between  Russia  and  Great  Britain  wob  imminent. 
The  vessel  was  at  the  time  of  the  sale  In  the  pro- 
secution of  a  voyage  from  an  enemy's  port  to  a 
neutral  port,  where  she  arrived,  and  was  taken 
possession  of  by  the  purchaser :— Held,  that  the 
sale,  though  in  transitu,  was  valid,  as  thetran- 
sitns  bad  ceased  when  the  vessel  had  come  into 
posaession  of  the  pnicbaser,  which  took  place 
b^re  the  seizure.  1  b. 

A  declaration  of  war  by  this  country  against  a 
foreign  power,  imports  a  prohibition  of  commer- 
cial intcrconrse  with  the  subjects  of  that  power. 
Barrick  v.  Buba,  2  C.  B.  (HA)  663 ;  26  L.  J., 
0.  V.  280 ;  6  W.  B.  666. 

A  mere  intimation  by  the  agent  of  the  char- 
terer to  the  master,  before  the  time  for  loading 
haid  expired,  that  "  he  had  ceded  the  charter- 


party,  with  all  its  rights  and  obligations,"  to  % 
third  person,  and  that  he  most  address  himself 
to  such  third  person  for  a  cargo,  does  not  amount 
to  a  renunciation  of  the  chartcrparty,  so  as  to 
entitle  the  owner  to  sue  as  for  a  brdich  at  that 
time.  Ih. 

Position  of  Fentral.]— The  national  character 
of  a  trader  is  to  be  decided  for  the  purposes  of 
the  trade,  by  the  national  character  of  the  place 
in  which  it  is  carried  on.  If  a  war  breaks  out, 
a  foreign  merchant  carrying  on  trade  in  a  hel* 
ligerent  country  has  a  reasonable  time  allowed 
him  for  ti-ansferring  himself  and  his  property  to 
another  country.  It  Le  does  not  avail  himself  of 
the  opportunity,  he  is  to  be  treated,  for  the  pur- 
poses of  trade,  as  a  subject  of  the  power  under 
whose  dominion  he  carries  it  on,  and  as  an  enemy 
of  those  with  whom  that  power  is  at  war.  The 
eeratimo,  11  Moore,  P.  0.  88  :  6  W.  R.  4.>0. 

A  temporary  occupation  of  a  territory  by  an 
enemy's  force  does  not,  of  itself,  ncces-sarily  con- 
vert the  territory  so  occupied  into  hostile  teni- 
tory,  or  its  inhabitants  into  enemies.  lb. 

The  purpose  of  the  blockade  was  declared  to 
be  for  preventing  the  import  of  provisions  to 
the  enemy  in  possession  of  a  neutral's  country. 
Semble,  that  the  fact  of  a  neutral  ship  bringing 
out  a  cargo  of  com  ia  not  a  breach  of  such 
blockade.  lb. 

The  Bale  of  a  ship  absolutely  and  bonft  fide  by 
an  enemy  to  a  neutral  imminente  bello,  or  even 
flagrante  bello,  is  not  ill^;aL  Sorauen  v.  Jieg., 
11  Moore,  P.  C.  119. 

 Eunning  Bloekode.] — It  is  not  an  offence 

against  the  law  of  nations,  or  the  law  of  this 
country,  for  the  subject  of  a  neutral  state  to 
supply  contraband  of  war  to  a  belligerent  power ; 
anri  the  right  of  the  other  belligerent  to  seize 
such  contraband  of  war  in  transitu  is  merely  a 
co-existent  conflicting  right  which  exposes  the 
neutral  merchant  to  the  risk  of  confiscation,  but 
does  not  render  illegal  a  contract  between  him 
and  another  neutral  subject  for  a  joint  adventure 
for  thesupplyof  such contrabandgoodfl.  Chavante, 
Ex  parte,  Grasebrook,  In  re,  34  L.  J.,  Bk.  17 : 
1 1  .Jur.  (N.S.)  400  ;  12  L.  T.  249  ;  13  W.  R.  627. 

Nor  is  such  a  contract  renderetl  void  by  the 
Foreign  Enlistment  Act,  or  16  &  17  Vict,  c'  1<I7, 
or  the  Royal  Proclamation  of  the  13th  of  Mav, 
1861.  lb. 

Goods  which  are  contral»nd  of  war,  in  Ihe 
CQXcne  of  transport  from  a  neutral  port  to  a 
neutral  port,  in  a  neutral  ship,  are  not  by  the 
law  of  nations  liable  to  seizure  by  the  cruisers  of 
a  belligerent  state,  even  though  the  shipper  may 
know  or  intend  that  they  shall  ultimately  reach 
a  port  belonging  to  the  enemies  of  the  capton. 
To  render  goods  contraband  of  war  liable  to 
seizure,  they  must  be  taken  in  delicto,  that  is,  in 
the  actual  prosecution  of  a  voy^e  to  an  enemv's 
port.  Hobbt  T.  Benninti,  17  C.  B.  <N.s.)  791 ;  3t 
L  J.,  C.  p.  117  ;  11  Jur.  (HA)  222  ;  12  L.  T. 
205  ;  13  W.  R.  431. 

Kor  docs  the  mere  fact  that  the  ship  carries 
simulated  papers  per  se  oi>erate  as  a  forfeiture  of 
either  ship  or  goods,  though  it  may  afford  evidence 
from  which  a  prize-court  may  infer  that  the  ship 
was  or  the  goods  were  enemy's  property,  or  that 
her  destination  was  to  a  blockaded  port  or  to  an 
enemy's  port  with  contraband  of  war,  lb. 

A  breach  of  blockade  br  neutrals  is  not  an 
offence  against  the  muDicipal  law  of  this  countr; 
and  therefore  an  ^^reement,  contemplating  a 
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tn'och  of  blockade  is  not  ille^l.  77ie  Helen,  35 
JL  J,  Adm.  2 ;  11  Jar.  (N.8.)  1025  j  13  L.  T.  305. 

And  tee  SHipPDro. 

Foreign  Iioui.]— It  Is  iU<^  for  a  person 
lesidiDg  in  this  country  to  ratee  mouej  by  way 
of  loon,  to  assist  enbjects  of  a  fore^^  state,  so  bs 
to  enable  them  to  prosecute  a  war  against  a 
government  in  amity  with  oar  own.  De  WSts 
Hendrickt,  9  Moore,  5S6  ;  2  Blng.  S14  ;  3  L.  J. 
<0A)  C.  P.  3  ;  27  B.  R.  660. 

A  forra'gner  has  no  right  to  negx)tiate  in  England 
a  knn  for  the  nse  of  a  state  which  has  separated 
Itself  from  and  is  at  war  with  one  of  England's 
allies  (snch  state  not  being  at  the  time  recog- 
nised by  England),  without  the  permission  of  the 
English  goremment.  Yrisarri  t.  Clement,\  3 
Bing.  432  ;  11  Moore,  308  ;  2  Car.  i  P.  223. 

If  several  persons  are  jointly  engaged  in  a 
Inbble,  to  raise  money  for  a  non-czisting  state 
or  gOTemment,  one  cannot  maintain  an  action 
against  another  for  the  money  bo  raised.  Mac- 
Grrgor  v.  Lowe,  1  Car.  &  P.  200 ;  R.  &  M.  57. 

Nor,  where  the  original  contract  was  made 
with  a  government  not  acknowledged  by  Great 
Britain,  can  a  court  dt  equity  give  relief.  S%omp- 
«mv.  Patbtety  2  Sim.  194. 

It  is  illegal  to  purchase  obligations  or  secarities 
purporting  to  be  granted  by  the  government  of 
a  foreign  country  which  government  has  not 
been  recognised  by  the  King  of  England.  Thomjp' 
ton  V.  Barclay,  6  L.  J.  (O.S.)  Ch.  93. 

ni^;*!  Alvoad.'l— A  written  contract  made  In 
Jamaica,  which,  by  the  laws  of  that  island,  is 
void  for  want  of  a  stamp,  cannot  be  recovered 
upon  here.  Alves  v.  Ho^ion,  7  Term  Rep,  241  ; 
2  Esp.  528 ;  4  R.  R.  433. 

A  document  will  not  be  rejected  as  evidence  on 
the  ground  that  it  has  not  been  stamped  in  the 
manner  required  by  the  law  of  a  foreign  country ; 
but  where  the  law  of  a  foreign  country  renders  a 
contract  invalid  unless  stamped  in  a  particular 
way,  a  contract  not  so  stamped  cannot  be  en* 
forced  here.  Jlrittoto  v.  Se-rqwciUe.  fi  Ex.  275 ; 
19  L.  J.,  Ex.289  ;  14  Jur.  674. 

forging  Foreign  Notes.]— The  value  of  paper 
made  for  the  purpose  of  forging  assignats  upon, 
to  be  exported  to  France,  may  be  recovered  in 
oar  courts,  although  the  plaintiff  knew  for  what 
purpcscs  the  paper  was  to  be  applied.  Smith  v. 
Jiareonnay,  Peake,  Ad.  C.  81. 

Where  the  consideration  of  a  promissory  note 
was  the  engraving  of  jplatea  upon  which  assignata 
were  to  be  forged  :— Held,  that  if  the  party  did 
not  know  that  they  were  made  with  a  fraudulent 
intention,  and  supposed  them  to  be  issu^  with 
the  authority  of  government,  he  might  recover 
«n  the  note.    Strungitkarm  v.  Lukyoy  1  Esp. 

m. 

t.  Oontraxr  to  Xoralltjr. 

GshftUtotion  H  Cottiidmtion.]— Agreements 
entered  into  with  a  view  to  future  cohabitation 
and  prostitntion  are  illegal  and  void,  as  being 
against  public  morfllitv.  Wallier  v.  Perking,  b 
Burr.  1568  ;  1  W.  Bl.  617. 

A  bond  for  cohabitation  with  a  woman  seduced 
liy  the  obligor,  and  for  nudutenance,  after  his 
death,  is  void.  lb. 

B.,  a  married  woman  living  separate  frcm  her 
tnubaod,  entered  the  service  of  C.  as  his  housc- 
teper,  and  formed  an  illicit  connection  with 


him,  during  which  period  C.  struck  her  a  violent 
blow,  which  compelled  her  to  have  medical 
advice.  On  her  threatening  legal  proceedings, 
C.  promised  compensation,  and  an  agreement 
was  drawn  up  by  which,  after  reciting  uiat  they 
hod  lived  together,  but  agreed  thenceforth  to 
separate,  C.  ^reed  to  pay  certain  sums  to  B.  for 
her  separate  use,  and  it  was  mutually  agreed  that 
each  should  live  separate  and  apart  from,  and  in 
no  manner  molest  or  ann<^,  the  other.  The 
illicit  connecticm  thereupon  ceased.  B.  filed 
her  biU  for  specific  performance  of  this  agree- 
ment : — Held,  on  demurrer,  tba.t  there  was  no 
sufficient  consideration  in  the  agreement  to 
entitle  B.  to  recover  upon  It.  Xmieatter  t. 
Cartsr,  2  W.  R.  437. 

A  bill  to  be  relieved  frcan  a  SMurity,  first,  on 
the  ground  that  it  was  given  for  an  immoral  con- 
sideration ;  and,  secondly,  because  it  was  not 
drawn  in  conformity  with  the  agreement  be- 
tween the  parties,  cannot  be  sustained.  This 
court  has  authority  to  relieve  against  an  in- 
strument, which,  though  legal  upon  the  face 
of  it,  was,  in  fact,  executed  for  an  ille^  and 
immoral  purpose.  Batty  v.  Chetter,  6  Beav,  103. 

Where  a  party  filed  a  bill  to  be  relieved  from  a 
deed,  made  in  consideration  of  future  cohabita* 
tlon,  and  in  pursuance  of  an  alleged  contract 
to  provide  for  the  woman  only  during  the 
connection,  and  the  bill  was  so  framed  as  to 
make  it  the  gist  of  the  complaint,  that  the 
immoral  contract  had  not  been  performed  on 
the  part  of  the  woman,  the  biU  was  dismissed. 
Jb. 

In  an  action  on  an  annuity  bond  given  by  a 
man  to  a  woman  with  whom  he  baa  cohabited, 
the  question  for  the  consideration  of  the  jury  is, 
whether  at  the  time  it  was  given  there  was  or 
was  nob  an  intention  and  agreement  to  continue 
the  connection  for  the  future  ;  for  if  there  was 
such  intention,  and  the  bond  was  given  in  further- 
ance of  such  arrangement,  the  plaintiff  cannot 
recover.  Friend  v.  tiarriami.  3  Car.  &  P.  684:  81 
R.  R.  698. 

Voluntaiy  bond,  during  cohabitation  to  a 
woman  previously  of  a  very  loose  life ;  soon 

ftftcrwarus  another  bond  expressly  securing  a 
continuance  of  the  connection  by  an  annuity 
in  case  of  separation.  Bill  by  the  executor  to 
have  the  bonds  delivered  up  was  dismissed 
with  costs,  the  former  being  considered  un- 
impeached ;  the  latter  void  at  law  as  pro  turpi 
cansA.  Gray  v.  Mathiat,  B  Yes.  286 ;  6  B.  R. 
48. 

S.,  living  in  unlawful  cohabitation  with  M., 
granted  an  annuity  to  a  trustee  for  her,  and  agreed 
to  charge  it  on  any  real  estate  he  might  become 
possessed  of,  the  first  payment  to  be  made  upon 
his  death  or  marriage,  or  cessation  of  cohabitation. 
He  also  gave  a  bond  and  warrant  of  att(»7iey  to 
secure  the  annuity.  Thecohabitationceased.and 
an  action  was  brought  on  a  judgment  which  bad 
been  enteeetl  up  on  the  warrant  of  attorney. 
8.  filed  a  bill  to  restrain  the  action,  and  for  can- 
celling the  grant  of  thcannirity  :— Held,  that  the 
grant  was  totally  void  at  law.  Smyth  v.  Grigiiu 
14  L.  J.,  Ch.  28  ;  8  Jur.  1131. 

Bill  for  payment  of  a  sum  of  money  and  an 
annuity  secured  by  a  deed  poll  to  a  young 
woman,  who  had  been  seduced  by  a  nuirricd 
man  in  whose  family  she  lived  as  companion 
to  his  wife,  and  who  by  continuing  to  live  with 
him  occasioned  a  separation,  dismissed ;  but 
without  costs,  on  account  of  her  previous  good 
character.  Priett  v.  ParroU  2  Vea.ig0. 
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Where  a  married  man  living  with  his  wife 
cohabited  with  a  single  wonuin,  who  koew  that 
he  was  married,  and  at  the  tertaination  o(  the 
illicit  interoonrae,  gare  her  a  bond  to  secure  tbe 
payment  of  an  annuity  for  the  support  of  herself 
and  two  youDg  children,  the  offspring  of  their 
cohabitation  : — Held,  that  the  bond  was  void. 

V.  JUogeUij,  9  D.  &  B.  165  ;  OB.  &  C.  188  ; 
30  B.  B.  266. 

A  declaration  stating  that  the  plaintiff  had 
cofaabited  with  the  defoodant  ns  his  mistress,  and 
that  it  was  agreed  that  no  further  immoral  con- 
nection should  take  place  between  them,  and  that 
the  defendant  should  allow  her  an  annuity  as 
long  as  she  should  continue  of  good  and  virtuous 
life  and  demeanour:  and  that  thereupon,  in 
owisideratioD  ot  the  premises,  and  that  the  plain- 
tiff would  ^ve  np  the  annuity,  the  defendant 
promised  to  give  her  as  much  as  the  annuity  was 
worth,  is  bad.  JSimnington  v.  Wattit,  4  B.  ft  Aid. 
660. 

Past  sedactioa  and  cohabitation  are  not  a  good 
consideration  to  support  a  grant  of  an  annuity. 
Beaumont  v.  Iteete,  8  Q.  B.  183  ;  16  L.  J.,  Q.  B. 
141 ;  18  Jnr.  284. 

A.,  having  a  wife  who  lived  separate  from  him, 
afterwards  purported  to  many  another  woman 
who  knew  nothing  of  the  wife  being  alive  ;  but 
it  being  discovered.  A.,  in  order  to  prevail  with 
the  other  woman  to  stay  with  him,  some  years 
afterwards  gave  a  bond  to  her  trustee  to  leave 
her  1,0<KU.  at  his  death,  and  died  not  leaving 
assets  to  pay  his  simple  contract  debts.  If  this 
bond  had  been  given  immtxiiiitely  on  the 
discovery,  and  they  had  parted,  it  had  been 
good ;  but  as  it  was,  it  was  decreed  to  be 
delayed  to  all  other  creditors.  Cux't  Cate,  3 
P.  W.  889. 

Bill  to  be  relieved  against  a  bond  to  pay  400/. 
to  a  woman  the  plaintiff  kept  as  a  mistress ; 
relief  denied  ;  but  otherwise,  if  the  obligee  was  a 
common  strumpet,  but  then  it  must  be  su  charged 
in  the  bill,  and  put  in  issue,  for  otherwise,  if  it  is 
80  proved,  the  depositions  cannot  be  read. 
Whaley  v.  Norton,  1  Vem.  483. 

Kot  presumed  unless  proved.  Ligktbone  v. 
Weeden,  1  Eq.  Abr.  24. 

Where  testator  gave  a  bond  ex  turpi  causS, 
and  made  an  equal  provision  for  obligee  by  will, 
it  was  held  Toid  as  against  ctcslitors,  and  the 
legacy  was  left  for  the  obligee  and  executor  to 
ocmt^    Bohinton  v.  (lee,  1  Ves.  251. 

Voluntary  bond  given  by  a  person  toa  common 
woman  after  he  had  kept  her  two  years  not 
relieved  against  upon  a  bill  by  the  executor  of 
the  obligor.   Hill  v.  Spmrer,  Ambl.  641. 

Bill  by  executor  to  avoid  bonds  given  by 
testator,  on  suggestion  that  they  were  gained  by 
threats  and  undue  means :  defendant  by  answer 
says  they  were  entered  into  for  money 'lent  and 
debts  due.  It  appeared,  defendant  was  a  common 
harlot,  and  the  plaintiff's  falher  had  unlawful 
conveisation  with  her: — Held,  thou^ih  this  not 
set  forth  in  the  bill,  yet  the  defendant's  answer, 
saying  the  bonds  were  given  for  money  lent, 
siifficiently  puts  it  on  iFsue.  though  not  laid  in 
the  bilL  where  the  party  himself  is  culpable, 
and  comes  for  relief  against  the  said  bonds,  court 
may  refuse  ;  otherwise  where  his  executor  comes. 
Matthew  V.  Hanhvry,  2  Vem.  1S7. 

A  daughter  joined  her  father  in  covenanting  to 
sorrender  a  copyhold,  by  way  of  mortgage,  to  A. 
for  a  sum  of  money  lent  by  him  to  the  father. 
Part  of  tbe  consideration  was  the  permission  of 
the  fothcr  to  allow  A.  to  continue  his  visits  to 


the  daughter,  whom  he  was  seducing,  or  had 
seduced.  Upon  a  bill  to  enforce  tbe  deed  and  a. 
cross  bill  to  cancel  it,  the  court  at  first  oonsidered 
that  it  could  not  interfere  for  either  party,  bnfe 
ultimately  ordered  the  deed  to  be  cancelled,  and 
that  A.  should  pay  the  costs  of  both  suits,  except 

those  of  the  father.    W  v.  B  ,  B  v. 

W  ,  32  Beav.  574. 

Note  given  ex  turpi  caosi  set  aside.  Bobinsom 
T.  Qmb,  9  Mod.  263. 

Demnrrer  allowed  to  bill,  after  verdict  at  law 
on  bond,  praying  discovery,  if  consideration  wa» 
not  an  illicit  connection,  and  if  defendant  wa» 
not  guilty  of  general  incontinence.  Franco  t« 
Bolton,  3  Vcs.  368.   jSm  6  B.  B.  71,  n. 

  When  Beonrity  Valid  ~  past  Gohabi- 

tatiOB.]  —  The  plaintiff  nought  to  be  relieved 
from  a  deed  by  which  he  had  covcnantctL 
to  pay  an  annuity  to  the  defendant,  a 
female,  on  the  ground  that  the  considera- 
tion for  it  was  a  promise  made  to  him  by  the 
defendant  to  live  with  him  as  his  mistress.  The 
dcfeudp.iit  demurred  for  want  of  equity  ;  but  the 
demurrer  was  overruled,  because  it  tli<l  not  apjicar 
that  the  plaintiff  had  availed  himself  of  the  pro- 
mise. SUnieij  V.  Blep,  17  Sim.  1  ;  18  L.  J.,  Ch. 
350  ;  13  Jur.  480. 

To  an  action  for  arrears  of  an  annuity,  it  is  no 
answer  that  it  was  granted  in  consideration  of  co- 
habitation with  the  plaintiff,  unless  she  knew  of 
the  arrangement.  Daniel  t.  Zawin,  1 F.  &  F.  289. 

Bond  by  an  obligor  to  secure  the  ])ayment  of 
an  annuity  to  his  kept  mistress  after  his  death. 
The  consideration  did  not  appear  uixin  the  face- 
of  the  bond  ;  but  at  the  time  of  executing  it  tb& 
obligor  stated  it  to  be  for  past  cohabitation,  ancl 
because  the  obligee  was  the  mother  of  children 
by  him.  The  bond  was  retaine^i  by  the  obligor  ia 
the  custody  of  h:s  solicitor,  so  that  the  obligee 
did  not  become  aware  of  its  existence  till  after 
his  death  : — Held,  that  it  was  a  valid  operative 
instrument,  although  theobligor  when  heexccated 
it  declared  it  to  be  his  intention  not  to  break  off 
the  connection  with  the  obligee,  and  did  in  fact 
maintain  her  and  her  children  till  his  death. 
Ifall  V.  Palmer,  3  Hare,  532  ;  13  L.  J.,  Ch.  352  ;. 
8  Jur.  459. 

The  testator  six  months  before  his  death  gave 
a  bond  to  a  lady  with  whom  he  liad  cohabited 
for  more  than  thirty  years,  conditioned  for  th& 
payment  to  her  at  tbe  expiration  of  two  ycai*  of 
a  sum  of  money  and  interest ;  and  he  continncd 
to  cohabit  with  her  until  his  death.  There  wa» 
nothing  on  the  face  of  the  bond  with  reference 
to  the  cohabitation,  and  there  was  no  evidence- 
that  it  was  in  fact  given  to  secure  the  con- 
tinuance cf  the  cohabitation :— llc!d,  that  the 
mere  continuance  of  the  cohabitation  was  not 
enough  to  raise  the  presumption  that  the  bontb 
WHS  given  in  consideration  of  future  cohabita- 
tion, and  accordingly  that  the  bond  wcs  grxxL 
frrai/  V,  Mathiai  (6  Ves.  286;  5  U.  It.  4KJ  ob- 
served on.  Vallanc,  In  re,  Vallanm  v.  Bligdem. 
26  Ch.  D.  363 ;  SO  L.  T.  674  ;  33  W.  K.  918  ;  4S 
J.  P.  398. 

A.,  having  seduced  B.,  and  she  being  enceinte- 
by  him,  ond  living  with  him.  he  execnted  to  Ler 
a  deed  whereby,  in  consideration  of  the  release 
of  a  debt  due  by  him  to  her  uncle,  he  granted  to 
her  an  annuity  payable  out  of  lands.  The  co- 
habitation continneid  for  fourteen  years,  when, 
they  separated,  and  A.  by  testamentary  papers 
alleged  (as  the  fact  was)  that  the  consideratioa 
stated  in  the  deed  was  fictitioQ8,and  endeavoured 
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to  deprive  her  of  her  annuity.  B.  swore  that  no 
agreement  or  etipuUtion  for  any  future  co- 
habitation was  entered  into  or  promised  at  the 
date  of  the  deed,  which  was  prepared  solely  by 
tbest^eitor  of  A.,  and  without  her  knowledge  or 
•otidtation,  and  without  her  being  aware  of  the 
intention  cd  A. :  —Held,  that  the  onus  was  on 
those  impeaching  the  instrument,  which  was 
prima  facie  valid,  to  show  that  it  was  given  ex 
turpi  cansA ;  and  the  case  being  one  in  which 
B.  would  clearly  be  entitled  to  a  premium  pa- 
dicitiie,  the  deed  was  allowed  to  prevail  over 
Ttdunteers  claiming  under  the  will,  Howdl 
T.  Price,  1  Jur.  (S3.)  494. 

It  has  been  held  that  a  bond  in  consideration 
of  past  cohabitation  is  good.  TuTner  v.  Vavghant 
2  Wils.  3.39.  And  see  Gray  v.  Mathiat,  and 
Friend  v.  Ifarri$on,  supra,  col.  174. 

A  bond  for  securing  a  proTision  to  a  woman 
who  had  been  seduced  by  the  obligor,  antl  for 
her  children,  given  after  cohabitation  determined, 
held  good,  notwithstanding  the  obligor  was 
married  when  the  connection  commenced,  Knye 
V.  Moore,  or  Motelejf,  2  Sim.  ft  S.  260  ;  8  L.  J. 
(0.8.)  Cb.  136. 

A  contract  to  grant  an  annuity,  in  considera- 
tkm  of  the  discontinuance  of  cohabitation  and 
<rf  the  release  of  an  alleged  promise  of  marriage, 
id  enforceable  in  equity.  Iteenan  v,  Hundley, 
2  De  G.  J.  &  S.  283  j  10  Jur.  (S.8.)  900  ;  10  L.  T. 
800;  12W.  R.1021. 

A  bond  given  to  kept  mistress  for  her  main- 
tenance,  and  provisicm  for  child  she  bad  by 
deceased,  shall  not  be  set  aside  in  favour  of  his 
legitimate  children  or  heir,  if  not  obtaineil  by 
fraud ;  but  shall  not  be  paid  out  of  personal 
estate  until  after  simple  contracts,  but  eball  be 
paid  out  of  the  real  estate,  if  there  be  one,  in 
case  personal  estate  faUs  short.  Cray  r,  JiooUe, 
Cam  t.  Talb.  133. 

A.  executes  a  deed,  whereby  he  agrees  that 
his  executors,  kc,  shall,  after  his  death,  pay  6  . 
2,000?.,  in  order  to  purchase  an  annuity  for  the 
life  of  herself  and  a  bastard  child  begotten  on  her 
by  A.  Equity  will  compel  a  specific  perform- 
ance of  this  agreement.  Annandale(Jtarckionet$) 
T.  Sarrit,  1  Bro.  P.  a  260  ;  3  P.  W.  432. 

A.  grants  an  annuity  to  a  woman  whom  he 
bad  ^uccd,  out  of  his  manor  of  D.,  in  which 
A.  bad  no  estate.  Equity  will  make  him  secure 
the  annuity  out  of  other  lands.  lb. 

Plaintiff  bad  seduced  his  wife's  sister,  and  had 
semal  children  by  her,  and  gave  her  some  bonds 
for  payment  of  money,  as  a  prorision  for  her  and 
her  children,  and  these  bonds  being  sned,  he 
brought  a  bill  suggesting  that  the  bonds  were 
girea  for  no  valuable  consideration,  but  it  was 
dismissed  with  coats.  Spicer  v.  Hayward,  Pre. 
Ch.  114. 

And  that  an  agreement  by  the  defendant  to 
■How  the  plaintiff,  with  whom  he  cohabited,  in 
case  they  should  separate,  an  annuity  for  life, 
provided  she  should  continue  single,  is  valid. 
Oibton  V.  Dickie,  3  M.  &  S.  463  ;  16  B.  R.  333. 

A  person  bound  himself  to  pay  an  annuity  to 
an  unmarried  woman,  by  whom  he  had  had 
several  children,  on  condition  that  she  should 
not  require  their  coBtody  or  management : — 
Held,  that  there  was  a  sufficiently  valuable 
consideration  to  support  the  bond  as  a  specialty 
debt.  PUukett,  /»  re,  80  L.  J.,  Ch.  606  ;  4  L.  T. 
544  ;  9  W.  R.  628. 

Clause  in  a  deed  of  assignment  of  stock,  from 
a  married  man  to  a  married  woman,  that  she 
shall  Utb  where  he  resides,  though  saspidons,  is 


not  sufficient  ground  to  hold  it  pro  turpi  cansS. 
Oolman  v.  Sarrell,  1  Ves.  J.  51 ;  1  R.  R.  K3. 

In  a  separation  deed  a  covenant,  by  which  the- 
husband  undertakes  to  pay  his  wife  an  annuity 
without  restricting  his  liability  to  such  time  as 
she  shall  be  chaste,  is  good,  and  is  not  ngainstt 
public  policy,  and  the  covenant  remains  in  foi-ce 
and  the  annuity  continues  payable,  although  the 
wife  afterwards  commits  adultery.  But,  semble, 
per  Cotton,  L.J.,  on  the  authority  of  Beans  v. 
Gtrringtoa  (2  De  G.  F.  4:  J.  481),  that  if  the 
covenant  had  been  inserted  fn  the  separation 
deed  with  the  intent  that  the  wife  might  be  at 
liberty  to  commit  adultery,  the  deed  would  liav& 
been  void.  Fearon  v,Ayleii/ord(^Earl'),  •'54  L.  J,, 
Q.  B.  33  ;  14  Q.  B.  D.  792 ;  62  L.  X.  964 ;  3» 
W.  a  831 ;  19  J.  P.  596— C.  A. 

 Plea  of— XKseovery  in  Aid.] — A.  cove- 

nant<Mi  with  trustees  to  pay  an  annuity  for  the 
benefit  of  a  woman.  The  trustees  sued  A.  on  the 
covenant,  the  deed  being  good  on  the  face  of  it. 
A.  pleaded  that  the  consideration  for  the  cove- 
nant was  future  illidt  cohabitation  between 
himself  and  the  woman,  and  he  then  filed  a  bill 
against  the  trustees  for  discovery  in  aid  of  the 
plea.  Upon  demurrer  to  the  bill  by  the  trus- 
tees : — Held,  reversing  the  order  below,  that  A. 
was  entitled  to  the  discovery,  notwithstanding 
he  was  particeps  criminis.  Benyon  v.  A'ettle- 
fold,  3  M.  &  G.  94  ;  20  L.  J.,  Ch.  186;  16  Jur, 
209.   Reversing  17  Sim.  51. 

FroititnttoiL] — If  a  party  lets  lodgings  to 
an  immodest  woman,  to  enable  her  to  consort 
with  the  other  sex,  he  cannot  recover  in  an  action 
for  the  rent  of  the  lodgings ;  but  if  the  woman 
merely  lodges  there,  and  receivos  her  visitors 
elsewhere,  he  nunr.  Aitpleton  t.  Canvlell,  2 
Car.  t  P.  347. 

 Knowledge  of  Purpose.] — So,  although  he 

did  not  know,  at  the  time  of  letting  the  lodgings, 
of  her  habits,  if  he  afterwards  became  acquainted 
with  the  fact,  and  permitted  her  to  remain  as  &, 
tenant.  Jenningt  v.  Throgmorton,  R.  &  M.  251. 
S.  P.,  Girardy  v.  Jtiohardton,  1  Bos.  &  P.  340  ; 
1  Ksp.  18. 

But  an  agreement  to  pay  tor  the  washing  and 

getting  up  of  expensive  articles  of  drws  for  a 
prostitute  has  been  held  valid,  although  it  was 
knof^*n  to  the  party  by  whom  the  work  was 
done  that  the  dresses  were  to  enable  her  to 
appear  at  public  places  in  the  exercise  of  her 
vocation.  Uoyd  t.  Jokiuon,  I  Bos.  b  P.  840  ;  4 
R.  R.  822. 

And  so  held,  in  nearly  a  similar  case  at  nisi 
prius,  unless  proved  that  the  plaintiff  had 
furnished  them  with  an  express  view  to  enable 
the  defendant  to  carry  on  her  prostitution,  and 
expected  to  be  paid  from  the  profits  of  it.  Sowry 
V.  Bennet,  1  Camp.  348 ;  10  B.  B.  697. 

It  is  a  good  defence  to  an  action  for  the  hire  of 
a  broughiun  that  the  defendant  was  a  prostitute, 
and  that  the  plaintifi  at  the  time  of  the  hiring 
knew  it,  and  that  the  brougham  was  for  the 
purpose  of  meretricious  dispUy  ;  and  it  is  not 
necessary  to  prove  that  the  brougham  was  sup- 
plied in  the  expectation  that  the  defendant  n-ould 
pay  for  it  out  of  her  earnings  as  a  prostitute. 
Pearee  t.  BrwIuM,  36  L.  J.,  Ex.  134;  B.  1 
Ex.213;  12  Jar.  (NA),  342  ;  14  L.  1.388;  U 
W.  R.  614. 

A  lessee  of  a  house  which  ha/l  been  notoriously 
used  for  many  years  as  a  brothel,  assigned  bis 
term  to  a  parcbuer,  knowing  tbat  the  rent  and 
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a  premhuD  would  be  paid  oat  of  the  profits  of 
the  Immoral  trade  earned  on  there.  Among  the 
covenaots  contained  in  the  original  lease  was  a 
covenant  to  deliver  up  the  premises  in  good 
repair  at  the  expiration  of  the  term,  and  also  not 
to  permit  the  same  to  be  used  as  a  brothel.  At 
the  termination  of  the  lease,  the  lessor  compelled 
the  lessee  to  pay  a  lat^  stmi  for  dilapidations 
and  certun  arrears  of  rent.  The  lessee  submitted 
to  the  payment  and  claimed  over  against  the 
estate  of  his  assignee  nnder  a  covenant  in  the 
assignment  for  iademnitj  in  respect  of  all  the 
lessee's  covenants  : — Held,  that  the  assignor  was 
uot  oititled  to  recover,  the  whole  transaction 
and  every  obligation  arising  oat  of  it  being 
tainted  with  immoraUty.  Smith  t.  White,  35 
L.  J.,  Ch.  454  ;  L.  B.  1  Eq.  626  ;  14  L.  T.  350  ; 
14  W.  B.  510. 

To  a  declaration  containing  two  coants,  the 
first  for  the  breach  of  a  contract  to  re-deliver  a 
bank-note  to  the  plaintiff,  and  the  second  for 
detaining  the  note,  the  defendant  plecbded  that 
it  was  deposited  hy  way  of  pledge  to  secure  the 
repayment  of  money  advanced  to  the  plaintiff. 
ItepDcation,  that  the  money  was  knowingly 
advanced  for  immoral  purposes.  Cpon  the  trial 
the  facts  were  proved  as  stated  in  the  pleadings  : 
— Held,  that  upon  the  whole  record  the  defendant 
was  entitled  to  Jadgment,  as  it  was  impossible 
that  the  plalntUE  conld  recover,  except  through 
the  medium  and  by  the  aid  of  an  immoral  trans- 
action to  which  he  was  himself  a  party,  so  that 
the  maxim  "  In  pari  delicto  potior  est  conditio 
uossideotis  "  was  apphcable.  Taylor  v.  Chester, 
10B.&S.237;  33  L.  J.,  Q.  B.  225 ;  L.B.4Q.B. 
809  ;  31  L.  T.  369. 

Othar  Immorality.] — Thedefendant  contracted 
to  let  rooms  to  the  plaintiff.  Afterwards  dis- 
covering that  they  were  intended  to  be  used  for 
the  delivery  of  lectures  maintainingthat  the  cha- 
racter of  Christ  is  dcfectivoand  His  teaching  mis- 
leading, and  that  the  Bible  is  no  more  inspired 
than  any  other  booh,  he  refused  to  allow  the  use 
of  them,  but  did  not  assign  this  as  a  reason  for 
hia  refusal.  In  an  action  for  breach  of  the  con- 
tract : — Held,  first,  that  the  publicalion  of  such 
doctrinea  was  blasphemy,  and  that  therefore  the 
purpose  for  which  the  plaintiff  intended  to  use 
the  rooms  was  illegal,  and  the  contract  one  which 
could  not  be  enforced  by  law.  G>wa?i  v.  Mil- 
lourn,  3fi  h.  J.,  Ex.  124 ;  L.  B.  2  Ex.  230 ;  16 
L.  T.  290  ;  15  W.  B.  760. 

Held,  secondly,  that  thedefendant  waaentitled 
to  justify  his  refusal  on  this  ground,  notwith- 
atandingblahavingassignedadifferentreason.  lb. 

The  printer  of  an  immoral  and  libellous  work 
cannot  maintain  an  action  for  his  bill  against  the 
publisher  who  employed  him.  Poplett  v.  Stock- 
dale,  11.  &  M.  337  ;  2  Car.  &  P.  198 ;  31  B.  B.  662. 

An  author,  by  a  verbal  agreement,  employed  a 
prints  to  piiat  a  work,  and  placed  the  manu- 
ecript  in  his  hands,  with  an  Intimation  that  it 
would  be  accompanied  by  a  dedication.  The 
work  was  printed  by  him,  and  the  dedication 
having  been  sent,  a  proof  of  it  was  struck  off  at 
his  premises  by  his  servants.  Before  the  copies 
of  ttie  dedication  were  worked  off,  his  attention 
was  for  the  first  time  directed  to  its  contents, 
and,  finding  them  libellous,  be  refused  to  print 
the  dedication : — Held,  first,  that  he  might  re- 
cover against  the  author  for  printing  the  work 
without  the  dedication.  (Say  v.  Yates,  1  H.  &  N. 
73 ;  25  L.  J.,  Ex.  237  ;  2  Jar.  (NA)  908  ;  4 
W.  E.  557. 


Held,  secondly,  that  the  action  for  this  pnr* 
pose  was  rightly  brought  [for  work,  labour,  and 
materials ;  and  that  this  was  not  a  contract  for 
the  sale  of  goods  within  the  Statate  of  Fzands 
(29  Car.  2,  c  8),  s.  17.  lb. 

A.  agreed  to  supply  B.  with  a  manuscript  of  a 
work,  to  be  printed  by  the  latter,  the  profits  of 
which  were  to  be  equally  divided  between  them : 
— Held,  that  B.  might  maintain  an  action  against 

A.  for  refusing  to  supply  manuscript  after  part 
of  the  work  had  been  printed  ;  but  it  would  be 
a  good  defence  of  such  action,  to  show  that  the 
intended  publication  was  of  an  illegal  nature  ; 
but  this  is  not  to  be  presumed,  the  work  itself 
not  having  been  produced  at  the  trlaL  Gale  t. 
Leokie,  2  HXax^  107 ;  19  B.  B.  6». 

An  action  will  not  lie  for  the  price  of  libellonSt 
obscene,  or  immoral  prints,  ^tret  v.  Johnet,  4 
Esp.  97  ;  6  R.  R.  840. 

Nor  for  pirating  a  work  of  a  libellous  or  of  an 
immoral  tendency — as  the  "  Amours  of  a  Courte- 
zan."  StaekdtUe  v,  Ohwkyn,  7  D.  ft  B,  625 ;  S 

B.  &C.178;  2Car.&P.163;  4  L.  J.  (ojB.)  K.  B. 
122  ;  29  R.  B.  207. 

Without  a  plea  of  immorality,  a  defendant  will 
not  be  allowed  to  give  that  fact  in  evidence  as 
avoiding  a  contract,  hut  may  do  so  to  impeach 
the  plaintiff'd  credibility.  Mcusnab  v.  JokatoH, 
2F.&F.  293. 

FoMible  Immorali^— Izistflnee  of  Contraet, 
how  affeeted  by.] — Where  a  party  has  agreed  to 
print  and  publish  a  certain  specified  quantity,  as 
a  sheet  or  a  page,  or  a  certain  number  of  pages, 
of  printed  matter,  at  a  certain  time,  and  at  a 
certain  rate  per  pago  or  sheet,  there  is  a  com- 
plete contract,  and  ho  cannot  disclaim  or  deny 
the  contract  merely  because,  at  the  time  he 
mode  it,  he  hsA  not  seen  the  matter  to  be 
printed,  and  that  it  might  contain  indecent, 
immoral,  or  libellous  matter ;  for  if  it  did  so, 
though  that  would  be  a  legal  excuse  fordcclining 
to  print  and  publish  it,  it  would  be  no  ground 
for  denying  the  existence  of  the  contra^  and 
would  be  no  evidence  under  non  assumpsit,  but 
must  be  specially  pleaded  by  way  of  excuse. 
Lara  v.  OeneriU  Apdheeartes  Co..  26  L.  J., 
Ex.225. 

g.  OomvromlM  of  Orlxninal  Froeeadlnsa, 

Agreement  not  to  Piosecnte.]— A  sum  was 

provided  by  A.  under  on  agreement,  bv  which  it 
was  to  bo  applied  in  paying  the  liabilities  of  B. 
to  a  company,  with  the  object  on  the  part  of  A. 
of  saving  B.  from  a  criminal  prosecution.  The 
company  intended  to  prosecatc,  but  pending 
negotiations  for  the  contract  counsel  advised 
them  that  no  crime  had  been  committed Held, 
that  the  agreement  was  void  on  three  grounds  : 
first,  that  the  company  had  not  disclosed  the 
fact  that  they  bad  abandoned  their  intention  ; 
secondly,  that  It  was  against  public  policy,  as 
being  an  agreement  to  stiSe  a  public  prosecu- 
tion; and  thirdly,  that  it  was  made  luader 
pressure.  Oavies  v.  London  and  Procincial  Ma- 
rine Insurance  Co.,  47  L.  J.,  Ch.  511  j  8  Ch.  D. 
469  ;  38  L.  T.  478  ;  26  W.  B.  794. 

Held,  alBO,  that  the  illegality  was  not  such 
that  (the  fund  bdng  in  medio)  the  court  woold 
refuse  to  interfere  in  favour  of  A.  lb, 

 Speeiflo  Performanoe.] — A  court  of  equity 

will  not  enforce  an  agreement  against  a  party 
who  was  induced  to  enter  into  it  in  order  to  save 
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his  BOOS  from  a  thieatened  prceecntion  for  felony, 
i^ficffr  T.  EUioU,  2  L.  J.  (0.8.)  Ch.  178. 

A  bill  in  eqnitjr  lies  not  to  compel  a  specific 
pctfonnaace  of  an  agreement  to  Tpay  money  in 
consideration  of  having  stifled  prosecution  for 
felony.  Secns,  if  to  stop  a  proeecntion  at  law  for 
a  fraud.  Johnson  v.  Ogilby,  3  F.  W.  279. 

Tithdraval  from  PrMMutton.] — An  agree- 
ment by  a  wife  to  waive  the  farther  prosecntion 
of  an  indictment  against  her  husband  for  an 
assattlt,  in  consideration  of  hia  allowing  her  an 
annnity  by  way  of  separate  maintenance,  is  an 
ill^al  contract,  though  entered  into  with  the 
sanctioa  of  the  court  in  which  the  indictment  ia 
tried.   Garth  v.  Eariuhaic,  3  Y.  3t  C.  584. 

A  petition  having  been  presented  to  the  House 
of  Commons  against  the  return  a  member,  on 
the  groond  <A  bribery,  the  petitioner  entered  into 
an  agreement,  in  conuderation  of  a  sum  of 
inon^,  and  apon  other  terms,  to  proceed  no 
farther  with  the  petition : — Held,  that  this 
agreement  was  ill^al.  Coppoek  v,  Bower,  4  M. 
A  IT.  361 ;  8  L.  J.,  Ex.  9 

  In  Oomidmtlon  of  MaMy  Iftid.]— tA 

banking  company  commenced  a  prosecntion 
against  a  cofltomer  for  having  obtained  credit 
from  them  under  false  pretences,  which  is  by 
a  13  of  the  Debtors  Act,  1869,  made  a  miade- 
meanoar.  At  this  time  the  bank  had  notice  of 
an  act  of  bankruptcy  committed  by  the  cnstraner. 
On  the  day  on  which  the  sonunons  was  to  be 
heard  by  tiie  magistrate,  H.  signed  an  onder- 
tating  that,  if  the  magistrate  would  allow  the 
snmmons  to  be  withdrawn,  he  would  pay  the 
bank  the  sum  which  the  customer  had  obtained 
by  false  pretences.  An  application  was  made  to 
the  magistrate  by  the  customer's  solicitor  to 
allow  the  summons  to  be  withdrawn.  The 
application  was  assented  to  by  the  bank's 
solicitor,  and  granted  by  the  magistrate.  H. 
then  paid  the  money  to  the  bank.  The  bank 
mauiger  believed  that  H.  was  paying  the  money 
cut  of  his  own  pocket.  The  customer  was  bood 
after  adjudicated  a  bankrupt,  upon  the  act  of 
baakmptcy  which  the  buik  had  notice.  The 
trustee  in  the  bankruptey  discovered  that  the 
money  which  H.  had  paid  to  the  bank  had  been 
previously  handed  to  him  by  the  bankrupt's  wife, 
she  hating,  with  the  bankrupt's  knowledge, 
taken  it  for  the  purpose  of  paying  the  bank  out 
of  a  bag  money  belonging  to  the  bankrupt : — 
Held,  that  the  consideration  for  the  payment  to 
the  bank  being  the  stifling  of  a  prosecution, 
there  was  no  consideration,  and  that,  though 
H.,  being  in  pari  delicto,  could  not  have  re- 
covered the  money  from  bank,  the  trustee, 
to  whom  by  virtue  of  the  relation  back  of  his 
title  to  the  act  of  bankruptcy,  the  money  really 
beknged,  coold  recover  it.  daldeeatt,  Ex  parte 
ii  Ch.  D.  160),  distinguished.  Wiirerham^on 
Bankina  Co.,  Ea  parte.  Cxmpbdl,  7j»  re,  14 
Q.B.d:S2.  '  '        '  ' 

 In  Consideration  of  Deposit  of  Oeedi.']— 

A.  having  been  arrested  at  the  instance  of  B.  on 
the  charge  of  having  committed  the  offence  of 
larceny  by  a  bailee,  was  brought  up  before  a 
magistrate  and  remanded.  A.'s  wife  then  in- 
duced B.  to  withdraw  from  the  prosecution  on 
A.'8  wife  agreeing  to  charge  her  separate  reeH 
€state  with  the  amount  taken.  The  title  deeds 
of  the  prq>erty  were  deposited  at  a  bank  In  the 
joint  names  of  the  solicitors  of  the  parties.  A. 


being  again  brought  before  the  magistrates,  the 
latter,  having  been  informed  of  the  terms, 
allowed  the  prosecution  to  be  withdrawn.  A.'s 
wife  afterwards  refused  to  perform  her  agree- 
ment. B.  brought  an  action  to  enforce  tiie 
charge,  and  A.'s  wife  counter-claimed  for  a 
declaration  that  she  was  entitled  to  have  the 
deeds  delivered  up  to  her  i — Held,  that  the  agree- 
ment to  charge  the  separate  property  was 
illegal  and  could  not  be  enforced,  and  that  the 
defendant  was  entitled  to  the  declaration  for 
delivery  of  the  deeds.  Larcray  by  a  bailee  is  a 
felony,  but,  if  it  had  been  a  misdemeanonr,  the 
agreement  to  charge  in  consideration  of  the 
withdrawal  of  the  prosecution  would  have  beeu 
void.  Whitmore  v.  I\trlev,  45  L.  I.  99  j  29 
W.  B.  826  ;  14  Cox.  C.  C.  617— C.  A. 

 In  CoDiiderallon  of  Bt^l^  GItU  Action.] 

— An  agreement  to  withdraw  from  a  prosecntion 
for  felony,  provided  the  person  accused  will  pro- 
mise to  bring  no  action  for  trespass  and  ulse 
imprisonment  or  for  malicious  prosecution,  is 
void,  and  cannot  be  enforced  ;  and  if  the  person 
accused  subsequently  sues  the  prosecutor,  the 
action  will  not  be  stayed  upon  the  ground  that 
it  is  brought  against  good  faith.  Mawlingt  v. 
Coal  Cktnmmers'  Attoeiation,  43  L.  J.,  M.  C.  Ill ; 
30  L.  T.  469  ;  22  W.  R.  704. 

In  an  action  against  magistrates  for  trespass 
and  false  imprisonment,  they  pleaded  a  charge 
preferred  before  them  for  an  offence  against  1 
Will  k,  M.  c.  18,  s.  18,  in  disturbing  a  dissenting 
congregation,  and  a  commitm^t  for  want  of 
sureties  under  it  to  the  next  sessions  ;  and  that 
before  the  next  sessions,  it  was  agreed  between 
the  prosecutor  and  the  plainti£E,  with  the  consent 
of  the  magistrates,  that  the  prosecution  should 
be  dropped,  and  the  plaintiff  be  discharged  at 
the  se^ons  for  want  of  prosecution ;  and  that 
the  plaintiff  was  accordingly  then  and  there  so 
discharged,  in  full  satisfaction  and  dischaige  of 
the  assault  and  imprisonment : — Held,  that  this 
was  no  legal  satisfaction ;  for  either  the  agree- 
ment was  illegal,  as  stifling  a  prosecution  for  a 
public  misdemeanonr,  and  thereby  impeding  the 
course  of  justice,  or  the  satisfaction,  it  any,  was 
moving  from  the  prosecutor  only,  and  not  from 
the  justices ;  their  authority  over  the  prosecution 
being  at  an  end  after  the  commitment  of  th  3 
plaintiff,  and  their  consent  afterwards  to  the 
prosecutor  dropping  the  prosecution  being  a  mere 
nullity,  and  no  satisfaction  for  a  prior  injury,  if 
any,  received  by  the  plaintiff  nom  their  act. 
Edgeromhe  v.  jRodd,  6  Kast,  294  ;  1  Bmfth,  61q  ; 
7B.B.  700. 

Infsrenoe  as  to  Consideration.] — Where  the 
treasurer  of  a  friendly  society  had  embezzled  the 
funds,  and  the  trustees  agreed  to  take  a  bond  aud 
a  sum  of  money  to  forego  a  criminal  prosecution 
against  him,  the  bond  was  declared  illegal  in  an 
action  thereon.  Cannon  v.  Randiy  23  L.  T.  817 ; 
11  Cox,  C.  C.  631. 

An  agreement  to  abstain  from  instituting  a 
threatened  prosecution  for  a  criminal  offence  is 
not  illegal,  unless  there  are  reasonable  grounds 
for  believing  that  the  alleged  offence  has  been 
actually  committed,  or  unless  each  party  entered 
into  the  agreement  on  that  assumption.  lb. 

B.  and  his  son  had  each  separate  banking 
accounts  with  W.,  and  dealt  with  each  other. 
The  son  being  in  difficulties,  paid  into  his  account 
numerous  bilte  and  notes  purporting  to  bear  bis 
faUier's  signature.  B.,  being  informed  <tf  this 
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went  with  his  son  to  the  bank,  when  the  son 
admitted  he  had  forged  his  father's  signature. 
The  banker  then  hinted  that  if  it  could  be 
arranged  he  would  not  exercise  pressure.  There- 
upon I).,  to  save  his  son  from  being  prosecuted, 
and  not  being  in  any  way  civilly  liable  on  the 
bills,  agi'eed  to  give  securities  over  his  own  estate 
for  the  amount  of  those  bills,  and  gave  them 
accordingly  to  the  backer: — Held,  that  the 
reasonable  inference  being  that  the  basis  of  the 
agreement  was  the  stifling  of  a  prosecntion,  B. 
was  entitled  to  a  decree  ordering  the  securities 
to  be  given  up  to  be  cancelled.  Williams  v. 
Bayl^y,  36  L.  J.,  Ch.  717  ;  L.  B.  1  H.  L.  200  ;  12 
Jur.  (N-S.)  87B  ;  14  L.  T.  802. 

Such  as  agreement  wotild  not  have  been  legal 
even  if  the  ^nker  bad  proposed  ft.  lb. 

A  court  of  equity  will  set  aside  any  agreement 
having  for  its  object  the  stifling  of  a  criminal 
prosecution.  lb. 

The  court  will  not  set  aside  a  warrant  of 
attorney  given  to  secure  a  debt,  on  the  ground 
that  it  was  obtained  by  a  threat  of  prosecution 
for  felony,  unless  it  distinctly  appears  that  there 
was  an  ^reement,  either  express  or  necessarily 
implied,  to  abstain  from  prosecuting  npon  the 
security  being  given.  Ward  v.  Lloyd,  6  Man.  4: 
G.  785  ;  7  Scott  (N.B.)  449  ;  13  L.  J.,  C.  P.  B. 

In  order  to  render  illegal  the  receipt  of  secnri- 
ties  hy  a  creditor  from  hia  debtor,  where  the  debt 
haa  been  c<mtracted  under  circumstances  which 
might  render  the  debtor  liable  to  criminal  pro- 
ceraings,  it  is  not  enough  to  show  that  the  credi- 
tor was  thereby  induced  to  abstain  from  prose- 
cuting. Following  Ward  v.  Zloyd,  snpra. 
J7t>KW  T.  Sadler,  9  Q.  B.  D.  83  ;  46  J.  P.  603 
Affirmed,  10  Q.  B.  D.  572— C.  A. 

A  clerk  having  robbed  bis  employerBof  mmey, 
save  them,  upon  the  discovery  of  his  frauds  and 
before  his  prosecution,  an  equitable  security  on 
policies  and  lands  for  the  amouat.  He  was 
afterward  prosecuted  and  convicted : — Held,  that 
the  debt  was  a  good  consideration  for  the  securi- 
ties, and  that  they  were  valid.  Chotonev,  Baylitf 
81  BeaT.  351. 

SemUe,  that  where  the  consideration  for  a 
contract  is  an  agreement  not  to  prosecute,  it 
does  not  follow  as  a  necessary  inference  of  fact 
that  there  is  snch  pressure  or  undue  influence  on 
the  party  to  whom  the  consideration  moves  as  to 
entitle  him  to  equitable  relief.  Janet  v.  Merio- 
nethtkire  Permanent  Benefit  Building  Society, 
61  L.  J.,  Ch.  las  ;  [1892]  1  Ch.  173  ;  66  L.  T. 
685  ;  40  W.  B.  273;  17  C.  C.  389.  Cp. 
McOatchiev.B^tttUm,  66  L.  T.  691 ;  17  Cox, 
C.  C.  402. 

Kisdemeanonr.]— It  is  not  illegal  to  compro- 
misG  indictments  for  misdemeanours.  Elworthy 
T.  Bird,  9  Moore,  430 ;  2  Bing.  258  ;  13  Price, 
222  ;  2  Sim.  ft  S.  372  ;  8  L.  J.  (O.B.)  C.  P.260. 

Secos,  as  to  indictments  for  feuny.  Ih.  See 
Whitmore  v.  Farley,  supra. 

A  party  who  has  been  def  randed  of  goods  by 
the  apprentice  of  another  may  legally  agree  not 
to  proceed  against  the  master  who  has  recelTod 
the  goods  at  an  under  price.  Brage  v.  Ibherion, 
3  Esp.  643. 

Where  Ofibnee  inbjeet  of 'Civil  Aotion.] — The 

law  permits  the  compromise  of  offences  (although 
made  the  subject  of  criminal  prosecution),  for 
which  the  ininied  party  might  sue  and  recover 
damages  in  an  action ;  but  no  agreement  can  be 
valid  which  Is  toonded  npon  the  consideration  of 


stifling  an  offence  of  a  public  natnie.  Ketr 
Leemaa,  6  Q.  B.  308 ;  13X.  J.,  Q.  B.  259  ;  8  Jnr. 
824.   S.  C,  affirmed  in  error,  9  Q.  B.  371 ;  IS- 
L.  J.,  Q.  B.  369  ;  10  Jar.  742— Ex.  Cb. 

At  the  trial  o£  the  defendants  on  the  prosecu- 
tion of  the  plaintifiEs  for  obstructing  a  highway, 
an  agreement  was  entered  into  between  the 
parties,  with  the  approval  of  the  court,  that  the 
defendants  should  restore  the  highway,  and  tba& 
in  the  meantime  the  indictment  should  lie  in  the- 
office,  and  that  on  the  fulfilment  of  the  agree- 
ment the  plainti&  should  consent  to  an  acquittaL 
In  pursuance  of  this  agreement  the  defendants 
covenanted  to  restore  the  highway  : — Held,  that; 
the  covenant  was  founded  on  an  illegal  consider- 
ation, and  was  void.  Keir  v.  Leeman,  suprar 
followed  and  approved.  Dictum  cl  Jamea,  Ld.J., 
in  Fisher  v.  Apollinarii  Ct>.,  infra,  not  followed. 
WindhUl  Local  Board  v.  Vint,  69  L,  J.,  Ch.  608  ;. 
45  Ch.  D.  361 ;  63  L.  T.  366  ;  38  W.  R.  738— 
C.  A.   Affirming,  17  Cox,  C.  C.  41. 

When  an  offence  is  of  such  a  nature  that  the 
person  injured  may  obtain  either  a  civil  or  a. 
criminal  remedy,  there  is  nothing  unlawful  in  a- 
compromise  of  criminal  proceedings  taken  againsb 
the  offender.  I^i^tew.  ApoUinaria  Co.^AAlt.Z.y 
Ch.  500 ;  L.  a  10  Ch.  29/;  83  L.  T.  628  ;  23  W. 
R.  460. 

Action  for  malicious  prosecution,  obstructioik 
of  a  right  of  way,  and  stoppings  public  footpath, 
whereby  the  public  was  forced  to  pass  over  the 
plaintiff's  lands.  Plea,  that  after  the  grievances 
a  consent  was  entered  into  between  the  plaintiff 
and  defendant  that  all  actions  and  suit£  pending- 
at  the  suit  of  the  defendant  or  of  the  Queen^ 
against  the  plaintiff,  should  be  stopped  and  aban- 
doned by  the  defendant,  and  that  no  rule  sboald 
be  made  on  amotion  for  a  certiorari  then  pending^ 
and  that  the  defendant  should  pay  all  costs  ;  and 
that  the  plaintiff  agreed  to  accept  such  consent; 
and  the  signing  thereof  in  full  satisfaction  of  the 
causes  of  action  to  which  the  plea  was  pleaded^ 
and  that  the  consent  was  duly  made  and  si^^ed 
by  the  defendant,  and  so  accepted  by  the  plain  tiff. 
Replication,  that  one  of  the  actions  and  snits  izk 
the  consent  motioned  wu  an  indictment  pre- 
ferred at  the  suit  of  the  Queen  by  the  deiftmcuuit 
against  the  plaintiff,  and  duly  found  a  true  bill  by 
the  grand  jury  for  obstructing  a  public  footway, 
and  that  at  the  time  of  making  the  consent  the 
bill  was  still  pending,  and  the  plaintiff  was  not 
discharged  for  the  same,  and  that  by  reason 
thereof  the  consent  was  iUegal  and  void.  Be- 
joinder,  that  the  consent  was  made  a  rule  of 
court : — Held,  that  there  was  no  fact  shown  on 
the  pleadings  which  rendered  this  consent  voiil 
as  an  agreement  to  stifle  a  public  prosecution. 
Crooke  V.  PowertcouH  (.Lord),  16  W.  R.  969. 

A  bend  conditioned  (on  the  obligee's  agreeing 
not  to  prosecute)  to  remove  certain  public  nui- 
sances, and  not  erect  any  others  of  the  same  kind, 
is  good.  Falloiee*  v.  litvler,  7  Term  R«>.  476  z. 
Peake  Ad.  C.  155. 

Claim  arising  out  of  Felony— Wltother  JMrk 
movable  in  Baakniptoy.]— Bankers  allowed  a 
customer  to  overdraw  his  current  account  on  hi» 
depositing  with  them  as  security  for  the  over- 
draft some  bills  of  exchange  drawn  by  him  npon, 
and  purporting  to  be  accepted  by,  a  third  person. 
After  the  customer  had  overdrawn  his  account 
the  bankers  discovered  that  the  acceptances  were 
forgeries.  They  then  communicated  with  the 
customer,  and  ultimately  gave  up  the  forged 
acceptances  to  him,  receivinK4nnn  hlnL  in  ex- 
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change  joint  and  seTeral  promissorj  notes  of 
tumself  and  his  &ther.  The  customer  was  after- 
-wards  adjudicated  a  bankrupt.  The  notes  were 
not  paid  at  matnrity  : — Held,  that,  though  the 
banters  had  not  prosecuted  the  bsnknipt  for  the 
ffdony,  and  whetbo-  they  had  or  had  not  agreed 
not  to  prosecnte  him,  they  were  entitled  to  prove 
in  the  bankruptcy  for  the  balance  due  to  them 
vpoQ  the  bankrupt's  current  account,  Zcslie, 
Ex  parte,  Guerrier,  In  re,  51  L.  J..  Ch.  689 ; 
20  Ch.  D.  131 ;  46  L.  T.  548  j  80  W.  B.  344— C.  A. 

Coannt  of  Jndge.]— Where  an  offence  was 
not  confined  to  a  personal  injury,  but  was  accom- 
panied with  riot,  and  the  obstruction  of  a  public 
officer  in  the  execution  of  hia  duty  ;  an  agree- 
ment by  the  prosecutor  to  compromise  the 
matter,  and  forego  the  prosecution,  is  invalid, 
«Ten  though  made  with  uie  knowledge  and  con- 
sent of  the  judge.  J!£'<^rT.ZMBHiR,siipra,col.l83. 

A  promissory  note  ^vcn  by  a  defendant  in 
prison  after  conviction  for  a  misdemeanour,  and 
before  sentence,  in  pursuance  of  a  recommenda- 
tion of  the  court  to  compromise,  ia  valid ;  although 
'4he  conrt  is  not  apprised  of  the  terms  of  the 
compromise,  «aA  althoo^  the  costs  of  the 
prasecation  are  included  in  the  note.  Kirky. 
JStriekioood,  1  N.  &  M.  275  ;  4  B.  &  Ad.  421 ;  2 
L.  J.,M.  C.  43. 

See  WindhiU  Local  Board  t.  Vint,  supra,  coL 
IM. 

SMsritiw  Ibr— Bond.]— A  bond  given  by  way 
ot  indemnity,  to  one  who  had  given  his  note  to  a 
prosecutor  on  an  indictment  for  perjury,  to 
induce  him  to  withhold  his  evidence,  is  void  ab 
initio.    O'Uiiu  v.  Blantem,  2  Wils.  341,  347. 

Any  contract  having  a  tendency,  however 
slight,  to  affoct  the  administration  of  jostice  is 
ill^al  and  void.  The  consideration  of  a  bond 
was  expressed  to  be  that  the  obligor  was  to  be 
free  bom  any  l^gal  proceedings  or  other  conse- 
qnenoes  for  having  introduced  the  obligee  to  C, 
throngh  whom  the  obligee  had  lost  mon^ : — 
Held,  on  the  evidence,  that  the  consideration  in- 
«laded  promises  that  no  criminal  proceedings 
ebould  be  commenced  against  the  obligor,  and 
that  certain  criminal  proceedings  then  pending 
against  C.  should  be  so  conducted  that  the  name 
•of  the  obligor  should  not  be  mentioned,  or  should 
be  mentioned  in  such  a  way  as  not  to  damage 
htai ;  that  the  consideration  was  partly  illegal  as 
tending  to  aSect  the  course  of  justice ;  and  that 
<here  was  no  good  coasideiation  toe  the  bond. 
ZintHdr.  Gnmieadt,  S7  L.  J.,Ch.72S  ;  89  Ch.  D. 
<05  :  69  L.  T.  168. 

Warrant  of  Attorney. ]—A  warrant  of  attorney, 
given  by  an  attorns  to  induce  a  party  to  stay 
proceedings  against  him  on  a  rule,  is  illegal  and 
void,  and  the  conrt  will  direct  it  to  be  taken  off 
the  file  of  the  court  and  cancelled.  Kirwaifv. 
Goodman,  9  D.  P.  C.  330 ;  6  Jur.  233.  8.  P., 
iW<     BoutJUld,  1  Camp.  55  ;  10  B.  R.  633. 

A.  preferred  a  charge  of  embezzlement  against 
E.,  the  investigation  of  which  was  several  times 
adjourned,  the  magistrate  on  each  occasion  ex- 
pressing a  strong  opinion  tJiat  the  prosecution 
conld  not  be  sustained,  as  the  evidence  seemed  to 
establish  the  existence  of  a  partnership  between 
the  prosecutor  and  B.  Previously  to  the  final 
adjudication  of  the  matter  by  the  magistrate,  a 
warrant  of  attorney  was  given  to  the  prceecutor, 
to  secure  the  payment  to  him  of  the  sum  due 
from  B. ;  and  at  the  next  meeting  before  the 


ma^strate,  npon  the  prosecutor,  by  his  attorney, 
stating  that  he  was  advised  by  counsel  that  he 
could  not  suhatantiate  the  charge,  B,  was  forth- 
with dismissed : — Held,  that  the  warrant  of 
attom^  was  void,  as  having  been  given  on  an 
illegal  consideration.  Critchlry,  Ex  parte.:,  1  B. 
C.  Bep.  7  ;  S  D.  4  L.  C27  ;  16  L.  J.,  Q.  B.  124  ; 
10  Jur.  112. 

In  an  application  to  set  aside  a  warrant  of 
attorney  given  by  a  collector  who  hnd  received 
moneys  and  failed  to  account  for  them,  evidence 
was  given  that  when  the  defalcations  first 
discovered,  the  collector's  principal  threatened 
to  prosecute  him  for  nnlawfully  making  use  of 
hia  money,  and  the  collector  thereupon  gave  the 
security  in  question,  and  no  prosecution  followed : 
— Held,  that  the  warrant  of  attorney  was  not 
given  for  an  ill^al  consideration.  Ward  v, 
Uayd,  6  Man.  ft  O.  785  ;  7  Scott  (N.S.)  449. 

Promliiory  Vote.]  —  Promissory  notes,  de- 
livered by  one  person  to  another,  to  induce  the 
latter  to  forego  prosecuting  him  for  cheating  at 
cards,  will  be  decreed  to  be  delivered  up,  because 
it  would  be  extremely  dangerous  to  allow  a  party 
to  be  a  jiu^  in  his  own  cause,  and  to  determine 
in  his  own  favour  what  amount  of  penalty  ought 
to  be  paid  for  a  breach  of  the  law  committed  by 
another  person,  notwithstanding  he  may  have 
suffered  by  it.  Oibalditton  v.  ii'mpton,  13  Sim. 
513  ;  7  Jur.  736. 

The  respondents  gave  a  written  tmdertakii^  to 
the  appellant  society  to  make  good  part  of  a  debt 
arising  from  the  criminal  defoult  of  the  secretary 
of  the  society,  the  consideration  expressed  being 
that  the  society  should  not  sue  the  secretary  to 
recover  that  part  of  the  debt.  The  society  had 
threatened  to  prosecute  the  secretary,  and,  though 
the  queatioi  of  their  doing  so  was  not  mentioned 
in  the  negotiations  which  led  to  the  undertaking, 
the  respondents  had  heard  of  the  tiircat,  and  bi 
giving  the  undertaking  were,  as  was  well  known 
to  the  directois  of  the  society,  actuated  by  a 
desire  to  prevent  a  prosecution ; — Held,  that  it 
was  a  term  of  the  true  agreement  between  the 
parties  that  there  should  be  no  prosecution :  that 
the  consideration  for  such  agreement  was  Ul^al ; 
and  that  certain  promissoiy  notes  given  in 
pursuance  of  the  undertaking  could  not  be 
enforced  by  the  society.  Jonet  v.  MerioJiethMhire 
Permanent  Benefit  Building  Society,  61  L.  J., 
Ch.  138;  [1892]  1  Ch.  173  ;  66  L.T.685;  40 
W.  R.  273 ;  17  Cox,  C.  0.  389— C.  A. 

Bill  of  Kxebangt.]— An  agreement  to  forego 
a  criminal  prosecntion  is  illegal,  but  the  plaintiff 
may  recover  on  a  bill  of  exchange  given  by  the 
defendant  for  the  costs  of  a  civil  proce»ling 
against  a  third  person,  and  the  amount  of  a  com- 
position with  him,  tdthough  the  plaintiff  has 
instituted  a  prosecution  againstsuch  third  person, 
which  he  afterwards  abandoned,  unless  the  aban- 
donment of  the  prosecution  formed  part  of  the 
consideration  dE  the  biU.  Sardinf  v.  Cooper,  1 
Stark.  467. 

In  an  action  on  a  bill  of  exchange  by  the 
drawer  against  the  acceptor,  the  defendant 
pleaded,  in  substance,  that  the  only  consideration 
for  the  bill,  was  the  discontinuance  by  the  drawer 
of  certain  proceedings  by  civil  bill,  and  his  for- 
bearing to  commence  a  prosecution  for  an  alleged 
forgery  against  a  third  person  which  he  had 
threatened  to  institute : — Held,  on  demurrer, 
that  the  agreement  to  abstain  from  instituting 
the  pro8ecnti(m,  though  in  itself  aa-inaafficieat 
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consideration  for  the  bill,  was  not  shown  by  the 
(lofence  to  be  an  illegal  agreement,  and  therefore 
did  not  avtrid  the  contract  of  the  acceptor,  for 
which  the  aband(mmrat  of  the  civil  bill  proceed- 
ings woald  othervise  afford  an  admittcdljr  valid 
consideration.  Bimrke  v.  Mealy,  4  L,  B,,  Ir. 
166. 

 Twgai,  bdonement,  Batifloation  of.] — 

The  defendant's  name  was  forged,  hy  one  Jones, 
to  a  Joint  and  several  note  for  201.,  dated  the  7th 

of  November,  1869,  and  pnrporting  to  ba  made 
in  favour  of  the  pkintiff,  by  the  defendant  and 
Jones.  While  the  note  was  current  the  defen- 
dant signed  the  following  memotandnm,  in 
order  to  prevent  the  prosecution  of  the  forger, 
at  the  same  time  denying  that  the  signature  to 
the  note  was  his  or  written  by  his  authority : — 
"  I  hold  myself  responsible  for  a  bill  dated  the 
7th  of  November,  18f)9,  for  20^.,  bearing  my 
signature  and  Richard  Jones',  in  favour  of  Hr. 
Brook."  At  the  trial  of  an  action  against  the 
defendant  on  the  note,  the  judge  nded  that  this 
memorandum  was  a  ratification,  and  directed 
the  jury  that  the  only  question  for  them  was 
whether  the  defendant  signed  it.  It  being  ad- 
mitted that  he  did,  a  verdict  was  entered  for  the 

?laintiff :— Held  (per  Kelly,  O.B.,  Channcll  and 
Igott,  BB.,  Martin,  B.,  dissenticntc),  a  mis- 
direction : —  Per  Kelly,  C.B.,  Channcll  and 
Pigott,  BB.,  that  the  memorandum  could  not  be 
construed  as  a  ratification,  inasmuch  as  the  act 
it  professed  to  ratify  was  illegal  and  void  and 
Incapable  of  ratification,  but  that  it  was,  in 
fact,  an  agreement  by  the  defendant  to  treat  the 
note  as  hu  own  in  ccmsideratioa  that  the  plain- 
tiff would  forbear  to  prosecotc  Jones,  and  was 
therrfore  void  as  founded  on  an  illegal  considera- 
tion. Braok  V.  Hook,  40  L.  J.,  Ex.  50  ;  L.  R.  6 
Kx.  89  ;  2i  L.  T.  34  ;  19  W.  R.  508.  Compare 
3I'Kenzie  v.  Srltiih  Linen  0>.,  fi  App.  Cos.  82  ; 
44  L.  T.  431  ;  29  W.  B.  477— H.  L.  (Sc.) 

 For  Xxpasoei  of  Froioentimk.]— A  sccnrity 

for  the  fair  expenses  of  the  prosecution,  agreed 
to  bo  given,  at  the  recommendation  of  the  court 
of  quarter  sessions,  by  a  party  who  stood  con- 
victed before  them  of  a  misdemeanour,  in  ill- 
treating  his  pnrish  apprentice,  for  which  the 
parish  ofllcera  had  been  bound  over  by  recog- 
nisance to  prosecute  him  under  82  Geo.  3.  c.  57, 
nnd  the  giving  of  which  security  was  considered 
by  the  court  in  abatement  of  the  period  of  im- 
prisonment to  which  he  would  otherwise  have 
been  sentenced,  is  legal.  Beelej/  v.  Wiiuifield, 
11  East,  46  ;  10  B.  B.  431. 

Foitpontment  of  Trikl.]— There  is  no  objection 

to  the  legality  of  an  agreement  to  pay  mon^  in 
coDsiderHtion  of  putting  off  the  trial  of  an  indict- 
ment, Harvey  v,  Morgan,  2  Stark.  17. 

Baeorery  back  ti  Vonoy  paid.]— A  person  who 
has  voluntarily  offered  to  pay  a  sum  of  money 
for  the  use  of  the  poor  of  tne  parish,  in  order  to 
avoid  a  prosecution  by  a  magistrate,  upon  a 
charge  oi  having  instigated  an  escape,  which 
offer  was  consented  to  by  the  magistrate,  and 
the  monOT  accordingly  paid  by  the  party  tio  the 
master  of  the  workhouse  for  the  use  of  me  poor, 
may,  at  any  rate,  countermand  the  application 
of  the  money  before  it  is  so  applied,  ana  recover 
it  back.   Taylor  v.  Lenday,  9  East,  49. 

Aetion  for  Damtgai.]— One  of  two  parties  to 


an  agreement  to  suppress  a  prosecution  for  & 
felony  cannot  maintain  an  action  against  the 
other  for  an  injury  arising  out  of  the  transaction, 
in  which  they  have  both  been  illegally  engaged. 
Flvas  v.  meholU,  2  C.  B.  601 ;  15  L.  J.,  C.  P. 
126  ;  10  Jut.  60. 

Gnardiansof  a  poor-law  union  indicted  a  party 
for  disobeying  an  order  of  sessions  for  main- 
tenance of  a  bastard.  Before  trial,  ho  offered  a 
compromise  ;  and  the  clerk  to  Uie  guardians,  on 
their  behalf,  agreed  with  him  for  a  worn  on  ac- 
connt  of  costs  and  maintenance,  which  he  paid  ; 
and  the  indictment  was  dropped.  Afterwards,  he 
discovered  thot  the  order  of  sessions  was  defective 
and  void,  and  he  brought  an  action  for  money 
had  and  received  against  the  clerk  : — Held,  that 
the  clerk  vras  not  liable,  having  done  nothiag 
in  the  prosecution  beyond  preferring  the  in- 
dictment. Goodatl  V.  Lowndei,  6  Q.  D.  464 ;  9 
Jur.  177. 

If  the  compromise  was  illegal,  the  party,  bsing 
in  pari  delicto  with  the  other  parties  offending, 
could  not  sue  them  for  money  which  he  hod  paid. 


DiflOOTory.] — Transfer  of  stock  under  an  agree- 
ment to  satisfy  the  deficiency  in  the  amount  of 
a  banker's  clerk,  though  be  is  not  a  part;f, 
amounts  to  a  comixnitlon  of  felony,  to  prevent  a 

Erosecution.  Defendant,  therefore,  may  protect 
imself  by  plea  from  discovering,  not  only  the 
broad  leading  fact,  but  any  fact,  the  answers  to 
which  may  form  s  step  in  ihe  prosecution. 
Claridge  v.  Hoare,  11  Yes.  69. 

An  agreement  to  procure  a  situation  for  a 
medical  man,  by  the  assignment  of  patients  by 
a  third  person,  to  whom  a  premium  was  to  be 
paid,  ia  not  iLlegaL  Sdgar  v.  BlicJt,  1  Stork.  464 1 
18  B.  B.  809. 

So  on  a(^t{(m  lies  for  brokerage  In  procuring  a 
medical  partnership,  lb. 

But  an  agreement  to  allow  poundage  fo  a  per- 
son upon  the  amount  of  the  bills  of  all  customers, 
recommended  by  such  person,  is  illegal,  as  a 
fraud  upon  the  customers.  Wyktird  v.  StaittoM, 
4  Esp.  179. 

If  A.  agrees  to  give  B.  a  certain  sum  for  goods, 
in  advancement  of  C,  any  secret  agreement  be- 
tween B.  and  C,  that  the  latter  shall  pay  a 
furiher  sum,  is  void  as  a  fraud  on  A.,  although 
the  bill  (A  sale  is  made  to  A. ;  and  B.  cannot 
recover  tuch  further  sum  ogainat  C.  Jaeltton  v 
Diushaire,  3  Term  Kep.  661. 

Government  having  contracted  to  furnish 
forage  for  a  certain  number  of  horses  to  be  kept 
by  a  suttler,  and  the  contractor  for  forage  haviii  j 
agreed  not  to  commute  the  forage  for  money ; 
an  agreement  between  the  suttler  and  the  con- 
tractor, that  the  latter  should  allow  the  former 
a  sum  of  mcmey  for  each  ration  of  forage  allovred 
for  the  whole  nnmber  of  horses,  and  should  re- 
tain the  forage,  ia  void.  WiUit  t.  Haldaiiu  i 
DougL  450. 

A  demurrer  was  allowed  in  equity  to  a  bill  of 
discovery  in  support  of  an  action  to  recover  the 
expenses  of  entertainments,  given  by  the  plaintiff 
under  an  agreement  with  the  defendant  to  intro- 
duce him  to  a  woman  of  fortune,  with  a  view  to 
marriage.   Xing  v.  Burr,  3  Mer.  693. 

An  action  will  not  lie  to  recover  back  money 
deposited  for  the  purpose  of  being  paid  to  a 
p^son  for  his  interest  in  soliciting  a  ptudon  for 
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I  person  under  sentence  of  death.  Korman  t. 
aie,3£sp.263. 

Defkolt  in  Sending  Cantraet  ITote— Bight  to 
CcmmiuLtm.] — Section  17  of  the  Customs  and  In- 
Uod  Kevenae  Act,  1888,  which  imposes  a  penalty 
(m  a  broker  who  fails  to  send  a  contract  note  to 
his  principal  does  not  render  the  contract  between 
Imker  and  principal  illegal  so  aa  to  preclude  the 
brtAer  from  recovering  oommissioQ  or  brokerage. 
Learflvd  t.  Brackea,  63  L.  J.,  Q.  B,  96  ;  [1894] 
1 Q.  6.  114 ;  9  B.  92  ;  69  L.  T.  668  ;  42  W.  B. 
196-C.A. 

X.  In  Keatraint  of  Trada. 

L  Oeiural  Principle*. 

Chaagw  in  Doctrine.]— The  changes  in  the 

doctrine  of  public  policy  and  the  authorities 
diacnssed.  Diviea  v.  Datiet,  56  L.  J.,  Cb.  ^02  ; 
J6  Ch.  D.  359  ;  58  L  T.  209  ;  36  W.  K.  80— 
C.A. 

The  old  rule  that  the  law  docs  not  allow  an 
tbcdnte  covenant  in  restraint  of  trade  Is  still 
tindiiig,  Ih,  per  Cotton,  L.  J. 

Cositmetlon.] — The  court  will  construe  agree- 
nienta  in  restraint  of  trade  in  accordance  with 
the  intention  of  the  parties,  without  leaning  to 
one  side  or  the  other.  Millt  r.  Dunham,  60  L.  J., 
Ch.362;  [18911  lCh.676i  OIL.  1. 713;  39 
W.Il.289— C.A. 

ii.  WkatU. 

lot  to  Ship  Ooodi  in  other  than  a  partioolar 
Boetl— The  TafE  Vale  Railway  Company  cove- 
Btntei'l  with  the  Bute  Dock  trustees,  first,  that 
the  company  would,  as  far  as  they  were  able, 
anse  all  goods  carried  along  the  Taff  Vale 
Rulway,  or  any  branch  thereof  to  be  shipped 
or  niii&ppcd  in  the  Bute  Dock  ;  and,  second, 
that,  for  all  goods  carried  ever  the  Taff 
Vale  Bailway,  or  any  branch  thereof,  vhich 
shiDld  be  shipped  or  unshipped  in  "  any  dock, 
anal,  or  cut  whatsoever  other  than  "  the  Bute 
Uick,  the  company  would  pay  the  trustees  the 
wharfage  and  dockage  dues  to  which  they  would 
hare  b«n  entitled  if  the  goods  had  been  shipped 
or  nuahipped  in  the  Bute  Dock.  The  TaS  Vale 
Company  subsequently  took  a  lease  of  the  ?en- 
utb  Harbour  and  Dock  Bailway,  and  used  this 
barboar  and  dock  for  the  shipment  and  unship- 
DKDt  of  goods  which  passed  along  the  I'enarth 
Kiilmy  and  alongthe  Taff  Vale  BaUway  :— Held, 
that  the  above  covenants  were  not  in  restraint  of 
hide.  Taff  Vale  By.  v.  Meeiiabb,  42  L.  J., 
Q.0.163;  L.B.6  H.L.16g;  23W.a66. 

Bale  of  Soeioty  not  to  employ  Servants  of  other 
■mbeif.] — A  society  estabUshed  for  the  pro- 
teetim  cn  a  particnlar  trade  contained  a  rule 
that  no  memoer  shonld  employ  any  traveller, 
cinnan,  or  outdoor  employ^  who  had  left  the 
■errice  of  another  member  without  the  consent 
in  writing  of  his  late  employer  till  after  the  ex- 
piration of  two  years  : — Held,  that  the  rule  was 
^reasonable,  in  restraint  of  traile,  and  void. 
Bit,  sefflble,  a  role  protecting  the  members 
»giiost  information  gained  by  servants  being 
improperly  communicated  to  other  members,  it 
tosoiiably  framed,  would  have  been  gcKxl. 
HiMfTKl  Water  Bottle  Exchange  Society  v. 
Boetk,  3<  Ch.  J).  463 ;  67  L.T.  &7S  :  36  W.  B. 
ITi-CA. 


Kot  to  SoUoIt  Castomers  of  Plaintiffs  or  their 
Snooessora.] — By  an  agreement  in  writing  the 
plaintiffs  engaged  the  defendant  as  thei  r 
travellcr  and  assistant  in  their  business  of 
antiseptic  manufactureiB.  The  defendant  agreed 
"to  call  upon  asd  solicit  ordos  from"  cus- 
tomers for  the  said  business,  and  to  report  to 
the  plaintife  "all  calls  made  by  or  upon  htm"  ; 
and  he  further  agreed  that  he  would  not  after 
the  termination  of  the  agreement,  "for  or  on 
account  of  any  employer,  or  on  his  own  account, 
at  any  time,  either  by  himself  or  in  partnership 
with  any  person  or  persons  or  ton,  call  upon,  or 
directly  or  indlrecuy  solicit  orders  from,  or  In 
any  way  deal  or  transact  business  with  any  person 
or  firm  who  during  the  continuance  of  this  agree- 
ment shall  be  customers  of "  the  plaintiffs,  "or 
any  future  successors  of"  the  plaintiffs,  "  or  any 
of  the  successors  in  business  of  such  customers"  : 
— Held,  that,  notwithstanding  the  generality  of 
the  language,  the  true  intent  of  the  parties  was 
to  bind  the  defendant  not  to  engage  in  any 
competing  business  ;  that  the  agreement  wa» 
not  in  restraint  of  trade ;  and  that  the  plaintiffs 
were  entitled  to  an  injunction  restraining  the 
defendant  from  soliciting  orders  for  a  rival  firm. 
Miltt  T.  Dunham,  60  L.  J.,  Ch.  862 ;  [1891J  1 
Ch.  676 :  64  L;  T.  712  ;  39  W.  B.  289— G.  A. 

To  diHlose  InTsntions  and  Improvements.] — 

An  agreement  by  a  managing  director  with  nis 
company  that  the  company'  should  be  entitled  to 
the  full  and  exclusive  benefit  of  all  new  inven- 
tdons  or  improvements  that  might  be  made  or 
discovered  by  tbe  director  after  the  date  of  the 
agreement,  in  connection  with  certain  named 
subjects,  and  that  he  would  communicate  to  the 
company  particulars  of  any  such  new  invention 
or  improvement,  and  would  execute  such  docu- 
ments as  might  be  requisite  to  enable  the  com- 
pany to  obtain  patents  for  such  inventions  and 
improvements,  is  not  void  either  aa  being  in  re- 
straint of  trade,  or  as  contrary  to  public  policy, 
or  as  being  too  vague  to  be  enforced.  Mnxiot 
Nordenfeldt  Co.  v.  Norden/eldt,  67  L.  T.  4G9. 

Sale  of  ChMdwiU.]— The  sale  of  a  trade  nith  a 
goodwill  does  not  prevent  the  vendor  setting  ni> 
again  a  similar  trade,  unless  there  is  an  cxprcs* 
covenant  or  fraud,  1^  representing  it  as  a  con- 
tinuation of  the  old  trade,  or  condact  encouraging 
others  to  involve  themselves  in  the  confidence- 
that  ho  would  not  trade  again.    CrutwcU  v.  Lyi\ 

17  Ves.  335  ;  11  R.  K.98.  See  Thomat,  Exparte^ 
2  Mont.  D  &  D.  2tl4. 

The  saleable  quality  of  goodwill  in  trade  de- 
serves protection.   Elvei  v.  Croftt  10  C.  B.  241 

18  L.  J.,  C.  P.  385  ;  14  Jur.  865. 

A  covenant,  by  which  a  butcher  on  assigning 
premises  for  the  residue  of  a  term,  and  also  his- 
goodwill  in  trade  to  another  butcher,  covenanted 
not  to  carry  on  the  trade  of  a  butcher  within  five 
miles'  of  the  premises  assigned,  is  good  in  law, 
and  It  continues  binding  ou  the  covenantor  after 
the  expiration  of  the  term,  and  during  the  life  of 
the  covenantee,  although  he  may  have  ceased  to 
carry  ou  the  trade.  lb. 

A  widow  carried  on  the  boaincsa  of  a  lieensedl 
victualler  on  premises  held  by  her  from  year  to> 
year.  Prior  to  her  second  maixinge  she  assigned, 
her  household  goods,  furniture,  stock-in-trade,, 
brewing  utensils,  and  all  other  effects,  upon 
trusts,  excluding  her  husband.  She  married  : — 
Held,  that  the  goodwill  of  the  trade,  whicfi 
was  afterwards  sohU  Dossod  by  the  deed  as 
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Incfdent  to  the  stock  and  licence,  and  not  to  tiie 
faosband  with  the  premises.  England  t.  Doioiu, 
«  BeaT.  269. 

And  see  Jn  respect  ef  Time,  infra,  viii. 

lii.  Rea»onahlejiett. 

Qeneral  Bnle.] — The  true  test  of  the  Talidity 
of  a  covenant  which  is  in  restraint  of  trade — 
whether  the  restraint  be  general  or  partial — is 
■whether  it  is  or  ia  not  reasonable.  2forde»/eldt 
T.  Maxim-NordenfelAt  Gum  and  Ammunition 
^0.,  63  L.  J.,  Ch.  908  ;  [18941  A.  C.  535  ;  11  fi. 
1 ;  71  L.  T.  489— H.  L.  (K.) 

Where  a  covenant  in  restraint  of  trade  is 
general — that  is,  without  qualification — it  is  bad, 
as  being  unreasonable  and  contrary  to  _pnblic 
policy ;  where  it  is  partial — that  is,  subject  to 
some  qualification  eiUier  as  to  time  or  space — 
then  the  question  is  whether  it  is  reasonable, 
and,  if  reasonable,  it  is  good  in  law.  Saditehe 
Anilin  Fahrik  v.  Schott,  61  L.  J.,  Ch.  696 ; 
[1892]  3  Ch.  447  ;  67  L.  T.  281. 

In  considering  the  question  of  reasonableness, 
the  points  to  which  the  attention  of  the  court  is 
epcciaUy  directed  are  the  limits  of  time  and  of 
«pace,  and  the  protection  required  for  tfao  trade 
of  the  covenantee,  this  latter  point  involving  the 
•examination  of  the  nature  and  extent  of  the 
trade.  The  reasonableness  depends  on  all  the 
circnmstancea,  which  must  be  duly  weighed  in 
«ach  case.  If  the  restraint  is  greater  than  can 
be  possibly  required  for  the  protection  of  the 
<»)TeDantee,  the  covenant  Is  nnreasonable ;  bat  if 
the  restraint  is  not  greater  than  can  possibly  be 
required  for  the  protection  of  the  covenantee,  it 
is  not  unreasonalue  ;  and  where  the  covenant  is 
•qualifi^  as  to  time,  the  burden  lies  on  the 
covenantor  of  showing  that  tiie  restraint  ia  un- 
reasonable. Ih. 

Bettraint  fTnlimitad.]  —  Although  pnblic 
ipolicy  requires  that  evsiy  man  shall  ok  at  liberty 
to  work  for  himself,  and  shall  not  deprive  him- 
self or  the  state  of  his  labour,  skill,  or  talent,  it 
is  equally  a  principle  of  public  policy  that  a  man 
shall  be  enabled  to  sell  to  the  best  advantage 
anything  that  he  has  acquired  by  his  labour, 
ekUl,  or  talent,  and  when  that  advantage  re- 
•quires  him  to  enter  into  stipulations  he  may  do 
■so,  provided  such  stipulations,  however  restrictive 
upon  himself,  are  not  nnreasonable,  having 
regard  to  the  subject-matter  of  the  contract. 
Xeather  Cloth  Co.  v.  Lortont,  39  L.  J.,  Ch.  86  ; 
L.  R.  9  Bq.  345  ;  21  L.  T.  661  ;  18  W.  R.  573. 

Upon  the  formation  of  a  company  for  the  ptir- 
Kihase  and  working  of  a  process  of  manufacture 
dntroduced  into  this  country  from  America,  the 
.agreement  for  the  purchase  contained  a  provision 
that  the  vendors  "will  not  directly  or  indirectly 
KATTj  on,  nor  will  they,  to  the  best  of  their  power, 
Allow  to  be  carried  on  by  others,  in  any  part  of 
Europe,  any  company  or  manufactory  having  for 
dts  object  the  manufacture  or  sale  of  productions 
cow  manufactured  in  the  business  or  manufac- 
'tory  of  the  vendors,  and  will  not  communicate 
to  any  person  or  persons  the  means  or  processes 
•of  such  manufacture,  so  as  in  any  way  to  inter- 
fere with  the  exclusive  enj<mnent  by  the  pnr- 
chosing  ccHupany  of  the  benefits  hereby  agreed  to 
iya  pQrchased"  : — Held,  that  the  restriction  con- 
tained in  this  clause  was  no  greater,  having 
regard  to  the  subject-matter  of  the  contract, 
than  was  necessary  for  the  protection  of  the 


purchasers,  and  was  capable  of  being  enforced 

against  the  vendors.  lb. 

A  covenant  in  restraint  of  trade,  ^thongh  it  is 
unrestricted  in  respect  of  space,  is  reasonable  and 
therefore  good  in  law,  if  it  relates  to  the  use  of  a 
trade  secret.  Hogg  v.  DarUy,  47  L.  3..  Ch.  667  : 
38  L.  T.  312. 

The  puFchasa  of  the  btisiness  of  certain  manu- 
facturers and  sellers  of  well-known  disinfectantg, 
by  his  statement  of  claim  alleged  that  the  mode 
by  wiuch  those  disinfectants  were  manufactured 
was  a  secret ;  that  the  vendors  of  the  business 
(of  whom  the  defendant  was  one)  had  at  the 
time  of  the  sale  entered  into  a  several  covenant 
not  to  carry  on  the  business  of  mann&ctnrera  or 
sellers  of  such  disinfectants,  or  other  articles  of 
a  similar  kind,  within  fourteen  years  from  that 
date,  and  that  the  defendant  had  infringed  this 
covenant.  A  demurrer  to  so  much  of  the  state- 
ment of  claim  as  related  to  this  covenant,  on  the 
ground  that  the  covenant  was  too  genend,  and 
therefore  bad  in  law,  was  overmled.  lb. 

There  is  no  absolute  rule  that  a  covenant  in 
restraint  of  trade  is  void  if  it  is  unlimited  in 
regard  to  space.  The  question  in  each  case  is 
whether  the  restraint  extends  further  than  is 
necessary  for  the  reasonable  protection  of  the 
covenantee.  If  it  does  not  do  that,  the  perform- 
ance of  the  covenant  will  be  enforced,  even 
though  the  restriction  be  unlimited  as  to  space. 
Alltopp  v.  Wheateroji  (L.  B.  15  Eq.  59)  dis- 
approved ;  Leather  Cloth  Co.  v.  I^tont 
(supra)  followed.  BovtiUon  t.  SomilUm,  49 
L.  J.,  Ch.  338  :  14  Ch.  D.  351 ;  43  L.  T.  679  :  88 
W,  R.  623  ;  44  J.  P.  663. 

A  covenant  in  restraint  of  trade  may  be  un- 
limited in  point  of  space,  provided  that  it  is  not 
more  than  ia  reasonably  necessary  for  the  pro- 
tection of  the  covenantee,  and  is  in  no  way 
injurious  to  the  interests  of  the  public.  Norden- 
feldt  V.  Maxim' Kordenfeldt  Gun*  and  AmmmU' 
tion  Co.,  supra,  coL  191. 

A  trader  may  sell  a  secret  in  his  trade,  and 
restrain  himself  generally  from  the  use  of  it. 
Bryton  v.  Whitehead,  1  Sim.  jc  S.  74  ;  1  L.  J. 
(0.8.)  Ch.  42. 

Diviiihility  of  Stipnlations.] — F,  covenanted 
with  G.  not  to  carry  on  the  trade  of  a  perfumer 
within  the  cities  of  London  and  Westminster,  or 
within  600  miles  from  the  same,  and  bound  him- 
self in  5,0001.  by  way  of  liquidated  damages  for 
the  observance  of  the  covenant.  The  executor 
of  O.  brought  an  action  for  a  breach  of  the 
covenant  by  the  defendant  in  carrying  on  the 
business  in  the  city  of  London.  Flea,  that  the 
deed  was  void,  boc^Hise  the  covenant  extended  to 
all  England  : — Held,  that  the  covenant  was  divi- 
sible, and  that,  although  void  as  regards  the  dis* 
tance  of  600  miles  from  London  and  Westminster, 
it  was  good  as  regards  the  cities  of  London 
and  Westminster  themselves.  Price  v.  Orten, 
16  M.  W.  346  ;  16  L.  J.,  Ex.  108  :  9  Jur.  880— 
Ex.  Ch. 

In  an  agreement  for  employment  as  a  milk 
carrier,  the  servant  undertook  not  to  serve  or 
interfere  with  any  cnstomer  served  or  belonging 
at  any  time  to  the  master,  \iia  successors  or 
assigns : — Held,  that,  if  on  the  construction  of 
the  undertaking  it  was  not  limited  to  interference 
with  persons  who  were  customers  during  the 
employment  of  the  servant,  the  undertaking  was 
severable,  and  capable  of  enforcement  in  respect 
of  persons  who  were  customers  during  the  em- 
pk^ment.   Sainet  v.  Geary,  66  L.  J.,  Ch.  93^ 
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35  Ch.  D.  151 ;  56  L.  T.  M7  i  36  W.  B.  B8 ;  61 

J.  P.  62S. 

The  defendant  entered  Into  an  agreement  to ' 
•em  the  plaintifC  in  Ma  business  of  dairyman  as 
a  milk-cairier.  By  the  agreement  the  defendant 
agreed  that  he  would  not  during  the  continnance 
of  the  service  nor  at  any  time  thereafter  Bcrre, 
for  his  own  benefit  or  for  the  benefit  of  any  other 
petson,  or  Bolicit  or  in  any  way  interfere  with 
any  of  the  cttstomers  who  should  at  any  time  be 
■emd  by  the  plaintiff  in  his  business : — Held, 
that  the  clause  was  severable,  and  that  an 
injunction  could  properly  be  granted  restraining 
the  defendant  from  serving  persons  who  were 
cummers  of  the  plaiutiS  during  the  employment 
of  the  defendant  by  the  plaintiff.  Ihibowtki  v. 
^aUitein,  66  L.  Q.  B.  897 ;  [1896]  1  Q.  fi. 
478 ;  74  L.  T.  180 ;  44  W.  B.  436— C.  A. 

Held,  also,  by  Lord  Esher,  U.R.,  and  Blgby, 
LJ.  (Lopes,  LJ,,  dissenting),  that,  without  any 
severance,  the  restrictive  clause  was  valid,  as  it 
'did  not  go  beyond  what  was  reasonably  necessary 
for  the  protection  of  the  plaintiff's  business. 

n. 

In  an  action  tat  the  breach  of  an  agreement,  a 
•daoae  contained  therein  (although  ill^al,  as 
beiag  in  restraint  of  trade),  if  it  forms  no  part  of 
the  consideration,  need  not  be  set  out  in  the 
declaration.  XiAllen  v.  Churchill,  11  Moore, 
483  ;  4  L.  J.  (OJ.)  C.  P.  183  ;  2S  B.  B.  680. 

Vkat  held  to  be  naaeoeisary  Bestriotions.]— 

All  contracts  of  trade,  whereby  a  party  is 
irestricted  gcncmlly,  and  without  reference  to 
place,  from  exercisinghia  trade  for  a  special  time, 
-lie  void  by  the  general  policy  of  the  law.  Ward 
V.  Byrne,  5  M.  &  W.  548 ;  9  L.  J„  Ex.  14 ;  3  Jur. 
117ff. 

A  covenant  by  a  clerk  and  traveller  with  a 
firm  of  brewers  that  he  would  not,  during  his 
service  or  within  two  years  afterwards,  either 
directly  or  indirectly,  sell,  procure  orders  for, 
«  recommend,  or  be  in  anywise  concerned  or 
engaged  in  the  sale  or  recommendation,  either  on 
his  own  account  or  for  any  other  person,  public 
company  or  corporation,  of  any  Barton  ale  or 
porter  brewed  at  Burton,  or  offered  for  sale  as 
such,  other  than  the  ale,  beer,  or  porter  brewed 
bj  the  firm,  is  void,  as  unnecessarily  extensive. 
AlUvpp  V.  WJieatcro/t,  42  L.  J.,  Ch.  12 ;  L.  R. 
U  Eq.  69  ;  27  L.  T.  872 ;  21  W.  B.  102. 

A  oovenant  by  the  lessor  of  a  brewery,  that  he 
will  not  "  duriiag  the  continuance  of  the  demise, 
otryon  the  boainess  of  a  breww  or  merchant,  or 
Sgent  for  the  sale  of  ale  in  8.,  or  elsewhere,  or  in 
any  other  manner  howsoever,  be  concerned  in  the 
business,"  is  void,  as  being  a  general  restraint  of 
trade.  Hinde  r.  Gray,  1  Man.  &  G.  196  ;  1  Scott 
<5A)  123  ;  9  L.  J.,  C.  P.  263  ;  4  Jur.  392. 
^  All  restraints  of  trade,  which  are  larger  than 
are  necessary  for  the  protection  of  the  party  with 
wbom  the  contract  is  made,  are  unreasonable, 
and  void  as  i^inst  public  policy.  Mallan  v. 
■U«y,  II  M.  ft  W.  853  ;  IS  L.  J., Ex.  S76 ;  7  Jur. 
536.  »  .  I 

Whether  a  contract  in  restraint  of  trade  isrea- 
•mable  or  not,  is  a  question  of  law  to  be  deter- 
mined by  the  judge,  and  not  a  matter  of  fact  to 
he  le  .c  to  the  ccmsideration  of  a  jury.  Ih. 

Aa  agreement  between  a  foreman  cutter  and 
Sen:ral  superintendent  of  a  tailor's  business  and 
his  master,  contained  a  covenant  that  the  former 
*ould  not  after  quitting  bis  master's  service 
enttt  "  into  any  engagement  or  be  concerned  in 
cmyjig  on  any  business  whatco^vet"  within  a 
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given  period  of  time  and  limit  of  distance  :— 
Held,  that  the  covenant  cotUd  not  be  construed 
as  merely  a  covenant  not  to  carry  on  the  business 
of  a  tailor,  but  was  void  as  being  in  general 
restraint  of  trade.  Baineg  v.  Geary  (35  Ch.  D. 
165),  discussed.  Baker  v,  Hedpecock,  57  L.  J., 
Ch.  889  ;  39  Ch.  D.  620  ;  59  L.  T.  361 ;  36  W.  B. 
840. 

By  an  agreement  in  writing  the  plaintiff 
endiged  the  defendant  as  clerk  and  bookkeeper, 
and  the  defendant  agreed  "  not  to  accept  another 
situation  as  clerk  or  agent,  nor  to  establish  him- 
self "  within  a  certain  district,  without  the  written 
permission  of  the  plaintiff,  for  three  years  after 
leaving  his  service.  There  waa  a  proviso  that 
such  permission  should  not  be  withheld  if  it 
could  be  proved  to  the  satisfaction  of  tlie  plain* 
tiff  that  the  situation  was  not  with  a  firm  dealing 
in  the  same  class  of  goods  as  the  plaintiff,  or 
that  the  defendant,  after  establishing  himself, 
would  deal  in  goods  other  than  those  of  the 
phuntifl,  for  three  years  : — Held,  that  the  a;n^ 
ment  was  in  restraint  of  trade,  and  void.  PerU 
T.  SaaJftld,  61  L.  J.,  Ch.  409  ;  [1892]  3  Ch.  149 ; 
66  L.  T.  666 ;  40  W.  R.  648— C.  A. 

On  a  dissolution  of  partnership  the  retiring 
partner,  who  received  a  large  sum  of  mon^, 
covenanted  to  retire  from  the  partnership  ;  and, 
so  far  as  the  law  allows,  from  the  business,  and 
not  to  trade,  act,  or  deal  in  any  way  so  as 
directly  or  indirectly  to  aflMt  the  continuing 
partnen.'*  The  bosiness  had  been  carried  on  at 
Wolverluimpton  and  in  London.  In  ^n  action 
by  the  survivor  of  the  continuing  partners  and 
his  assignees  to  restrain  the  retiring  partner 
from  carrying  on  a  similar  business  in  Middlesex : 
— Held,  that  the  covenant  to  retire  from  the 
business  so  far  as  the  law  allows  was  too  vague 
for  the  court  to  enforce.  Daviet  t.  DavUt,  66 
L.  J.,  Ch.  862  ;  86  Ch.  D.  359 ;  68  Ii.  T.  209 ;  %9 
W.  E.  86. 

What  held  to  be  Beaionahle.] — Upon  the  sale 
of  the  business  of  a  general  merchant  in  a  country 
pkce,  the  vendor  agreed  to  give  a  bond  for  1,600?. 
as  liquidated  damages,  if  be  should  be  thereafter 
concerned  in  any  trading  establishment  within  a 
neighbouring  district,  comprising  a  considerable 
section  of  the  county  of  Cornwall  : — Held,  that 
this  was  not  too  general  a  restraint  of  trade,  and 
specific  performance  of  the  agreement  was 
decreed  at  the  suit  of  the  vendor.  Avert/  v, 
Lansford,  1  Eay,663;  23  L.  J.,  Ch.  837  ;  18  Jar. 
905  ;  2  W.  B.  615. 

In  constming  the  condition  of  such  a  bond,  a 
court  of  law  would  take  into  consideration  the 
surrounding  circumstances  at  the  time  of  execut- 
ing the  bond,  and  would  consider  the  words 
"trading  establishment"  to  mean  an  establish- 
ment for  any  trade  likely  to  interfere  with  the 
^oodiirill,  which  was  the  subject  of  the  sale. 

A  covenant  by  a  licensee  for  the  residne  of  a 
term  of  fourteen  years,  of  patented  improvements 
in  machinery  for  slubbing  fibrous  substances,  not 
to  make  or  sell  any  slubbing  frames  whatever 
without  the  invention  appliol  to  them,  is  not 
void  as  a  covenant  in  restraint  of  trade.  Johm 
T.  Leet,  1  H.  ft  N.  189  ;  26  L.  J.,  Ex.  9;  S  Jar. 
(N.S.)  645. 

The  plaintiff,  a  brewer,  sold  a  piece  of  land  to 
the  trustees  of  a  freehold  land  society,  who 
covenanted  with  bim  that  he,  his  heirs  and 
assigns,  should  have  the  exclusive  ri^ht  of  supply- 
ing beer  to  any  public-house  erected  on-the  land  i 
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bnt  the  plaintiff  did  not  enter  into  ai^  covenant 
to  supply  it.  The  d^endant,  a  member  of  the 

society,  who  was  also  a  brewer,  acquired  a  por- 
tion of  the  land  with  notice  of  the  coTenant,  and 
erected  on  it  a  public-hoose  which  he  suppUed 
with  hia  own  beer.  The  plaintiff  filed  a  Isill  in 
equity  to  restrain  the  defendant  from  gupplying 
beer,  ailing  that  the  jdaintifi  had  always  been 
leady  to  fnmi&h  a  safficieut  supply  of  good  beer 
at  a  fair  price : — Held,  that  the  corenant  was  not 
void  either  for  uncertainty  or  want  of  mutuality, 
or  as  being  an  unreasonable  restraint  of  trade,  or 
because  it  purported  to  be  perpetual,  and  that 
though  it  was  in  terms  positive,  it  was  in  sub- 
stance negative,  and  that  the  court  could  inter- 
fere by  Injunction  to  restrain  the  defendant 
from  acting  in  contravention  of  it.  Catt  v. 
Tourle,  36  L.  Ch.  666 ;  L.  B.  4  Cb.  6M ;  21 
L.  T.  188. 

An  agre3ment  between  the  plaintiff,  a  brewer, 
whose  business  consisted  exclusively  in  supply- 
ing  beer  In  casks  of  4|  gallons  and  upwards,  and 
the  defendant,  provided  that  the  defeiulant 
would  serve  the  plaintiff  as  his  traveller,  and 
would  procure  from  "  wholesale  purchasing 
agenta  only"  orders  for  beer  and  other  malt 
liquors,  and  also,  if  required,  aerated  waters,  &c., 
and  the  defendant  agreed  that  in  the  event  of 
the  determination  of  the  service  from  any  cause 
whatever,  he  would  not  for  a  period  of  two  years 
after  such  determination  directly  or  indirectly 
engage  or  be  concerned  or  interested  in  selling 
be^  or  other  malt  liquors,  aerated  waters,  &.C., 
within  100  miles  of  Cardiff,  whether  on  his  own 
behalf,  or  as  a  partner  with,  or  agent,  traveller, 
clerk,  or  servant  of  any  otlker  person,  firm  or 
company  : — Held,  that  the  covenant,  bo  far  as  it 
applied  to  the  ^e  of  beer  and  other  malt 
liquors,  included  selling  by  retail  as  well  as 
wholesale,  and  that  the  covenant,  so  extended, 
was  not  wider  than  was  reasonably  necessary  for 
the  protection  of  the  plaintiff,  and  was  therefore 
valid : — Held,  also,  that  that  part  of  the  covenant 
as  to  the  sale  of  aerated  water,  &c.,  was  severable 
from  the  covenant  as  to  the  sale  of  beer  and 
other  malt  liquors.  Rogert  v.  MaddocJu,  62 
L.J.,Ch.219;  [18921  3  Ch.  846  ;  2  B.  63:  67 
L.  T.  829— C.  A. 

It.  Contideration. 

Bnffleitiiey.^— A  legal  consideration  of  any 
value  is  sufficient  to  support  a  contract  in  partial 
restraint  of  trade ;  and  the  court  will  not  in- 
quire as  to  its  adequacy.  Gravely  v.  Barnard, 
43  L.  J.,  Ch.  659  ;  L.  K.  18  Eq.  618  :  30  L.  T. 
863. 

The  plaintiff,  a  surgeon,  engaged  the  defendant 
(who  was  not  qualifi^  to  practise,  but  was  study- 
ing with  a  view  to  pass  the  necessary  examina- 
tion) to  assist  him  in  his  practice,  the  engage- 
ment being  terminable  at  the  will  of  either  party, 
Subsequently  the  defendant,  previously  to  going 
np  to  pass  his  examination,  executed,  at  the 
request  of  the  plaintiff,  a  bond  which  was  con- 
ditioned to  be  void  if  the  defendant  should  not 
practise  within  certain  limits,  but  which  con- 
tained no  express  agreement  on  the  part  of  the 
plaintiff  to  continue  the  defendMt'a  employ- 
ment. The  defendant  remained  in  the  employ- 
ment for  abont  three  months  afterwards,  and 
was  then  dismlmed.  He  subsequently  com- 
menced practising  within  the  prescribed  limits, 
aiui  a  suit  was  instituted  to  restrain  him  from 
SO  doing  .^Hdd,  that  an  agreement  by  the 


plaintiff  to  continue  the  defendant's  employ- 
ment on  the  old  terms  could  be  inferred ;  that 
there  was  consideration  to  support  the  bond 
and  that  the  phdntifl  was  entitled  to  an  Injonc- 

tion.  lb. 

Held,  also,  that  the  point  was  one  that  onght 
to  be  decided  on  motion  without  waiting  for  the- 
bearing.  lb. 

In  determining  whether  a  contract  is  a  hard 
bargain,  the  court  will  not  (if  there  be  valuable- 
consideration)  consider  whether  the  conaiderationi 
is  sufficient,  but  whether  one  party  has  taken  an 
unfair  advantage  of  the  position  of  the  other 
party.  In  consideration  of  A.  employing  B.  at 
a  weekly  salary  of  21f.  to  go  about  London  and 
sell  oil  for  him,  B.  agreed  uiat  he  would  not  for 
twelve  calendar  months  after  the  determina- 
tion of  the  agreement,  which  was  determinable- 
on  a  week's  notice  on  either  side,  sell  oil  within 
a  radius  of  eight  miles  from  the  General  Post 
Office.  After  a  year's  employment  B.  deter- 
mined the  agreement,  and  then  commenced  Bell- 
ing oil  on  his  own  account  within  the  prohibited, 
area: — Held,  that  the  agreement  not  being  a- 
b^d  bargain,  and  being  for  valuable  considera- 
tion, A.  was  entitled  to  an  injunction.  Middle- 
ton  V.  Broum,  47  L.  J-  Ch.  411 ;  38  L.  T.  334 — 
C.  A. 

Contracts  by  bond  or  otherwise,  entered  into 
between  two  persons,  to  restrain  one  of  them 
from  setting  up,  or  exercising  a  particular  trode^ 
within  a  certain  limited  district,  and  for  a  valu- 
able consideration,  are  valid.  Chf^man 
Nainhy,  1  Bro.  P.  C.  234.  S.  P.,  Morri*  T.  CoU' 
man,  18  Tes.  433  ;  11  B.  B.  230. 

An  agreement  in  partial  restraint  of  trade  is- 
not  void,  because  the  party  is  thereby  restricted 
from  exercising  his  business  in  a  particular 
place  for  his  life,  notwithstanding  the  death  of 
the  other  party.  Hiteheoeh  v.  Cu&er,  1  N.  &  P. 
796  ;6  A.&E.  488;  3  H.  4c  W.  461 ;  6  J.,  Ex. 
266— Ex.  Ch. 

A  court  id  law  will  not  consldOT  the  adequacy 
of  a  consideration,  given  for  an  agreement  in  par- 
tial restraint  of  trade  ;  it  is  suflScient  that  tber» 
is  a  legal  consideration,  and  of  some  value. 
lb. 

Where  a  party  has  agreed  to  forego  a  business- 
for  a  consideration  the  court  cannot  enter  into- 
the  reasonableness  of  the  restraint  as  compared 
with  the  consideration  ;  and  therefore,  althougtk 
the  restriction  may  be  unlimited  as  to  time,  the 
covenant  cannot  be  pronounced  void  as  operating- 
in  undue  restraint  of  trade.  Archer  v,  Martha. 
6  A.  &  E.  959  ;  2  N.  662  ;  W.  4c  D.  641 
6  L.  J.,  K.  B.  244. 

A  covenant  to  restrain  a  person  from  exercisine- 
a  trade  is  not  illegal,  if  it  Is  not  to  the  genenu 
prejudice  of  the  public,  and  the  conBidemtioii  is- 
reasonable.   Horiutr  v.  Ath/ord,  11  Moore,  91 
3  Bing.  322  ;  4  L.  J.  (o.s.)  C.  P.  62. 

An  agreement  in  partial  restraint  of  trade  caa 
only  be  supported  by  an  adequate  consideration. 
Thus  an  agreement  by  which  a  braaa-fonnder  was- 
te work  exclusively  for  certain  factors  for  hia 
and  their  lives,  they  not  undertaking  to  find 
him  fall  employment,  but  on  the  contrary  re- 
serving liberty  to  employ  others  to  execute 
their  orders  in  his  trade,  if  they  should  think 
fit,  and  to  put  an  end  to  the  agreement  at  three 
months'  notice,  is  bad,  though  London  and  six 
miles  round  were  left  open  to  the  party  to  takfr 
orders  from.  Young  v,  l^mviini,  1  Tyr.  226  ;  1 
C.  &  J.  331 ;  9  L.  J.  (0.&)  Ex.  68. 

A  promissory  note  given  hya  party  for  dan>> 
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ages  arising  by  his  workiDg  for  others,  contrary 
to  an  agreement  which  is  in  restraint  of  trade, 
and  therefore  void,  is  bad  for  want  of  a  uon* 
Eideration.  lb. 

The  plaintiff  and  defendant  agreed  to  become 
putoers  in  the  bnsineasof  stage-cowh  proprietors, 
for  the  purpose  of  running  a  coach  daily,  at  cer* 
tain  hours,  between  Loo^n  and  Croydon.  The 
agreement  contained  Tarioos  stipolations  as  to  the 
conduct  of  the  business,  and  a  provision  that  it 
Bboold  be  lawful  for  either  party  to  determine 
the  partnerahip  by  giving  four  weeks'  notice  in 
writing.  It  contained  also  the  following  article  : 
— 12th,  that,  in  the  event  of  sach  dissolntion  of 
partnership,  and  bo  long  as  the  plaintiff  should 
continue  to  carry  on  the  trade  of  a  coach  pro- 
prietor at  Croydon,  the  defendant  should  not, 
either  on  his  own  account,  or  that  of  any  other 
poson  or  penons  or  jointly  with  any  other,  run, 
«■  use  for  hire,  any  stage-^xjoch,  otnniboB,  or 
other  carriage,  or  otherwise  ply  for  hire,  on  any 
part  of  the  road  over  which  the  coach  was 
appointed  to  run  at  any  time  within  one  hour 
before  or  after  certain  specified  hours  of  the  day, 
under  a  penalty  of  iOl.,  to  be  recovered  as  liqui- 
dated damages.  The  last  article  also  provided 
that,  without  prejudice  to  the  right  of  the  parties 
muter  the  preceding  article,  they  bound  them- 
selves for  the  true  and  faitlif  ul  performance  of  the 
agreement  in  every  respect,  under  the  penalty  of 
low.,  to  be  recovered  as  aforesaid  : — Held,  first, 
that  the  agrement  of  the  plaintifiF  to  ent^  into 
the  partnership  was,  ct  itself,  a  sufficient  con' 
ridentioD  for  the  partial  Eestraint  of  trade  imposed 
on  llie  defendant  by  the  12th .  article,  and  there- 
fore that  an  action  was  maintainable  for  a  breach 
of  it,  in  ninning  an  omnibus  on  the  road  within 
the  prohibited  hours,  after  a  dissolution  of  part- 
nezthip  by  notice  from  the  plaintiff ;  secondly, 
that  the  iOl.  must  be  construed  as  liquidated 
damages,  and  not  as  a  penalty.  Leighton  v. 
ITalM,  8  M.  ft  W.  61S  ;  7  L.  J.,  Ex.  115. 

 Agrsement  vith  Assignees  of  a  Bank- 

npt] — A.,  a  trader,  became  bankrupt,  whereupon 
B.  agreed  to  purchase  the  business  from  the 
SKigQees,  and  to  enter  into  partnership  with  A.'s 
SOD,  if  A.  would  enter  into  a  bond  not  to  carry 
OD  the  same  bosinees  within  twenty  miles.  A. 
gave  the  bond : — HeM,  that  there  was  a  snfflcient 
ooDsideration  for  the  bond  to  entitle  B.  to  an 
injunction  to  restrain  A.  from  carrying  on  the 
bininess  within  the  limits  prescribed.  Clarluon 
T.  Edse,  33  Bear.  227  ;  33  L.  J.,  Ch.  443 ;  lU 
Jnr.  (N.B.)  871 ;  13  W.  B.  MS. 

 mth  a  Father  for  Us  Son,  an  biitot] — 

Articles  nnder  which  A.  served  his  clerksliip  to 
an  attc^ney,  contained  a  proviso  that  A.  should 
not  practice  within  a  certain  distance  ;  and  also 
a  covenant,  on  the  part  of  his  father,  that  A. 
should,  within  a  month  after  he  came  of  age, 
execute  a  bond,  in  a  specified  penalty,  to  insure 
his  fulfilment  of  the  proviso ;  A.,  who  wm  an 
infant  at  the  time  of  the  execution  of  the 
articles,  served  under  them  for  three  years  after 
be  attained  full  age,  but  was  never  <»lled  on  to 
execute  any  bond,  and  with  a  knowledge  of  the 
purport  6t  the  articles,  completed  his  c^kship, 
and  afterwards  began  to  practice  as  an  attorney 
iriihin  the  district  from  which  the  artides  pur- 
ported to  exclude  him.  A  motion  for  an  injunc- 
lioQ  to  restr-in  him  from  ptactising  within  that' 
district  was  refused  with  costs.  Qij^a  T.  Sutton, 
3  Bbbb.  3S7  }  26  B.  B.  102. 


 Beuonattleness  of  Bestraint.] — Agree- 
ments in  restraint  of  trade  are  against  public 
policy  and  void,  unless  the  restraint  they  impose 
is  partial  only,  and  reasonable  in  relation  to  the 
objects  of  the  contract ;  and  also  unless  they  are 
made  npon  a  real  and  bonft  &le  consideration. 
ColUnM  T.  Locle,  48  L.  J.,  P.  0.  6d ;  4  App.  Cas. 
674  ;  41  L.  T.  292  ;  28  W.  E.  189. 

Where  the  object  of  an  ^reement  is  to  parcel 
out  the  stevedoring  business  of  a  particular  port 
amongst  the  parties  to  it,  and  so  to  prevent  com- 
petition at  least  amongst  themselves,  and  also,  it 
may  be,  to  keep  np  the  price  to  be  paid  for  the 
work  : — Held,  that  such  agreement  is  not  invalid 
if  carried  into  effect  by  provisions  reasonably 
necessary  for  the  pnrp<»e,  though  the  effect 
them  might  be  to  create  a  partial  restraint  upon 
the  power  of  the  parties  to  exercise  their  trade. 
lb, 

A  provision  that  if  a  particular  merchant 
namra  in  the  agreement  should  refuse  to  allow 

the  steve<loring  of  any  ship  to  be  done  by  the 
party  entitled  to  it  under  the  agreement,  and: 
shotdd  require  one  of  the  other  parties  to  do  it,,, 
such  party  so  required  should  give  an  equivalent 
to  the  party  who  lost  the  stevedoring,  is  not. 
unreasonable  either  as  regards  the  party  entltlacb 
or  as  regards  the  merchant,  Ih. 

But  a  provision  that  in  the  case  of  ships 
passing  out  of  the  hands  of  merchants  named  ia 
the  contract  into  the  hands  of  other  merchants, 
who  should  not  choose  to  employ  the  party  en- 
titled under  the  a^eement,  all  the  parties  thereto  - 
are  deprived  of  the  work, cannot  be  justified.  It 
is  obviously  detrimental  to  the  public,  is  entirely 
beyond  anything  the  legitimate  int^^ts  of  the  - 
parties  required,  and  Is  utterly  unprofitable  and 
unnecessary,  at  least  for  any  purpose  which  can  , 
be  avowed.  lb. 

A  clause  which  stipulates  that  all  mattera  in 
difference  which  should  arise  touching  the  ^lee- 
ment  should  be  submitted  to  arbitration,  and 
prohibits  any  action  being  brought  in  respect  of  ' 
the  matters  actually  submitted  to  arbitr^on,  is 
a  collateral  and  independent  agreement,  and  an. 
award  thereunder  is  not  a  condition  precedent  to  ■ 
such  action,  except  as  regards  such  sums  as 
nnder  the  agreement  are  not  payable  until  the 
amount  thereof  has  been  ascertained  by  such, 
award.  1  b. 

Contrast  partly  Oral  partly  Tritten— Parol 

Evidenoe.] — In  contracts  in  restraint  of  trade 
which  are  partly  verbal  and  partly  in  writing, 
parol  evidence  is  admissive  to  show  what  was 
the  consideration  therefor.  Gtoper  v.  SmUhgate, 
63  L.  J.,  Q.  B.  670  ;  10  B.  S63. 

V.  Dealing  to'Uh  Particular  Pertont, 

CoTonants  to  buy  all  Beer  from  Brswsrs.]— A 

covenant  \jj  the  tenant  of  a  public-honse  to- 
purchase  of  his  landlord  aU  beer  to  be  sold  or 

consumed  in  or  upon  the  premises  is  not  broken 
by  the  tenant  buying  through  an  agent,  without 
the  knowlislge  of  the  landloi-d,  beer  made  by  the- 
landlord.  Seinble,  that  where  such  a  covenant 
is  entered  into  by  a  tenant  there  is,  in  the 
absence  of  express  stipulation,  an  implied  obli- 
gation to  supply  the  tenant  with  such  kinds  ct 
beer  as  he  requires,  and  If  this  obligation  Is  not 
fulfilled,  the  tenant  is  at  liberty  to  buy  the  beer 
which  he  requires  elsewhere.  ISdwiek  v.  Hawken^ 
or  Edridge  v.  Hawker,  60  L.  J.,  Ch.  577 ;  IS 
Ch.  D.  199  ;  45  L.  T.  168 ;  29  W.  B.  914. 
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An  agreement  in  s  lease,  that  in  case  the 
lessee  oeased  to  pnrchase  beer  of  the  lessor,  his 
rent  should  be  advanced,  is  extremely  injuriouB 
to  tie  public  interest  and  welfare,  and  is  not  to 
be  ^Toured  by  the  courts,  (hoper  v.  Twibill, 
S  Camp.  286,  n. ;  13  R.  R.  803,  n. 

A  plea  in  bar  to  an  avowir  for  such  advanced 
rent,  stating  the  beer  ddivered  to  be  bad, 
nauseous,  and  nnwholescmie,  was  ccmsidered  to 
be  a  good  defence.  Jh. 

Where  such  an  agreement  was  in  the  alterna- 
tive, either  that  the  pubhcan  should  take  all  his 
beer  of  the  brewer,  or  pay  an  advanced  rent ; — 
Held,  that  it  could  not  be  enforced,  unless  good 
beer  was  supplied.  Soloombe  v,  Sewton,  2  Camp. 
S91 ;  11  B.  R.  746. 

Contracts  "by  which  brewera  bind  publicans  to 
deal  with  them,  are  not  to  be  favoured  in  law, 
because  they  tend  to  prejudice  the  health  of  the 
subject.  Thornton  t.  Sherratt^  8  Taunt.  629; 
20  R.  R.  MS. 

A  condition  in  a  deed  of  composition,  that  a 
publican  should  continue  to  deal  for  twelve 
years  with  his  creditors.  In  the  articles  of  their 
respective  trades,  may  be  valid  ;  but  it  is  quali- 
fied by  the  implied  condition  that  such  articles 
should  be  good,  and  (A  a  marketable  quality. 
Ih. 

Where  in  the  conations  of  sale  of  a  public- 
house,  It  was  described  as  a  free  public-house 
and  the  lease  contained  a  covenant  of  this 
nature : — Held,  that  the  purchaser  was  not 
bound  to  complete  his  purchase,  and  might 
recover  back  his  deposit,  even  although  the 
lease  was  read  over  by  the  auctioneer  at  the 
time  <A  sale.  Jonet\,  £!dney,  3  Camp.  285 ;  13 
R.  R.  808. 

Where  the  lessee  of  a  public-house  covenanted 
for  himself,  his  executors,  and  assigns,  with  his 
lessors  (brewers)  to  take  all  his  beer  of  them  or 
their  successors  in  their  trade,  and  their  lessors 
-sold  their  trade  and  the  public-house,  with  other 
premises,  to  third  persons,  who  moved  the  plant 
tec,  to  a  distance  of  two  miles,  and  there  carried 
-on  the  business  of  brewers : — Held,  that  the 
trade  of  the  l^sors  was  thereby  determined,  and 
that  their  assignee  could  not  take  advantage  of 
the  covenant,  on  the  assignee  of  the  lessee  pur- 
chasing beer  from  another  brewer.  Doe  d. 
Calvert  t.  Seid,  10  B.  &  C.  8i9  ;  8  I*.  J.  (O.B.) 
K.  B.  828. 

The  plaintiflE  demised  a  public-house  to  the 
-defendaiit ;  the  defendant  to  take  all  his  malt  of 
the  plaintifi  ;  the  plaintiff  upon  every  reasonable 
request  to  deliver  good  malt,  and  if  he  did  not, 
the  defendant  to  be  at  liberty  to  buy  it  of  any 
other ;  breach,  that  the  defendant  used  a  quantity 
of  malt  not  bought  of  the  plaintiff,  and  without 
requiring  the  plaintiff  to  deliver  such.  Pica, 
that  the  plaintiff  delivered  bad  malt  to  the  de- 
fendant, who  thereupon  bought  malt  of  others, 
is  bad  ;  for  as  one  f^ure  by  the  plaintiff  would 
not  operate  as  a  total  suspension  of  the  covenant, 
the  defendant  should  have  alleged  a  request  to 
send  him  good  malt,  and  that  he  had  purchased 
the  malt  <x  others  on  the  plaintiff's  failure  to  do 
so.  Weaver  v.  Seagiontf  1  Marsh.  605 ;  6  Taunt. 
1B4. 

Between  f  artners.]— By  a  deed  between  A., 
B.,  and  C,  dissolving  their  partnership  as  rope- 
makers,  A.  and  B.  covenanted  to  allow  C,  during 
his  life,  2*.  on  every  cwt,  of  cordage  which  they 
should  make  on  the  recommendation  of  C.  for 
any  of  his  friends  and  connections,  and  whose 


debte  should  turn  out  to  be  good  ;  and  that  A. 
and  B.  should  stand  the  risk  of  such  debts 
incorred,  but  should  not  be  compelled  to  fumish 
goods  to  any  of  O.'s  connexions  whom  the; 
should  be  disinclined  to  trust.  And  C.  cove- 
nanted not  to  carry  on  the  business  of  a  rope- 
maker  during  his  life  (except  on  government 
contracts)  ;  and  that  all  debts  contracted  or  to 
be  contracted  in  his  or  their  names,  pursuant 
to  the  deed,  should  be  the  exclusive  property 
of  A.  and  B. ;  and  that  C.  should,  during  his 
life,  exclusivdy  employ  A.  and  B.,  and  no 
other  person,  to  make  all  the  cordage  ordered 
of  him  by  or  for  his  friends  and  connexions, 
and  should  not  employ  any  other  person  to  make 
any  cordage,  on  any  pretence  whatsoever:— 
Held,  that  the  covenant  by  C.  to  employ  A.  and 

B.  exclusively  to  make  cordage  for  nis  friends, 
and  not  to  employ  any  other  (A.  and  B.  not 
being  obliged  to  work  for  any  other  than  such 
as  the^  chose  to  trust)  was  not  illegal  and  void, 
as  being  in  restrtunt  of  trade  without  adequate 
consideration;  for  the  whole  deed  must  be 
construed  together,  according  to  the  apparent 
reasonable  intent  oE  the  parties ;  and  the  general 
object  being  only  to  appropriate  to  A.  and  B.  so 
much  of  C.'s  private  tra.de  as  they  chose  to  give 
his  friends  credit  for,  so  much  only  was  cove- 
nanted to  be  transferred,  and  C.  was  still  at 
liberty  to  work  for  any  of  his  friends  who  were 
refused  to  be  trusted  by  A.  and  B. ;  by  whicii 
construction  the  restraint  on  C.  was  only  co- 
extensive, as  in  reason  it  could  only  be  intended 
to  be,  with  the  benefit  to  A.  and  B.  ;  and  there- 
fore the  restraint  on  C.  could  be  no  prejudice  to 
public  trade,  6fale  t.  Meed,  8  East,  80 ;  9  B.  fi. 
376. 

Exolusive  Bight  to  Sell  Goods.] — A.  entered 
into  a  contract  with  B.  by  which  B.  agreed  to 
sell  to  him  the  whole  of  the  get  of  coal  of  a 
specified  seam  in  a  colliery  belonging  to  B.  during 
a  period  of  five  years  at  a  certain  price.  Ou  a 
bill  by  A.  to  restrain  B.  from  seUing  the  coat  to 
other  parties  : — Held,  that  he  was  not  entitled 
to  any  relief  in  equity.    Fothergill  v.  Rowland, 

43  L.  J.,  Ch.  252  ;  L.  K.  17  Eq.  132  ;  29  L.  T. 
414  ;  22  W.  B.  42. 

A  corporation  advertised  for  tenders  for  the 
supply  of  stone  to  the  borough  during  ISTj. 
A.,  0.,  D.,  and  B.,  quarry  owners,  entered 
into  an  arrangement  by  which  it  was  agreed 
that  A.  should  send  in  the  lowest  tender,  so 
that,  if  possible,  it  should  be  accepted,  that 

C.  should  not  send  in  any  tender  at  all,  and 
that  I),  and  E.  should  send  in  tenders  liigher 
than  A.*B ;  it  was  also  arranged  that  A.  sbonld 
purchase  from  C,  S.,  and  £.  certain  quantities 
of  stone  to  be  supplied  by  him  under  his  autici- 
pated  contract  to  the  corporation,  so  that,  by 
this  means,  A.,  C,  D.,  and  E.  would  each  have 
some  share  in  the  profits  to  arise  from  A.'s 
contract  with  the  corporation.  Notwithstanding 
this  arrangement  C.  sent  in  a  tender  which  was 
accepted : — Held,  that  a  bill  for  an  injunction 
would  lie  against  C.  to  restrain  him  from  sap- 
plying  any  stone  to  the  corporation  under  his 
contractwith  them  during  1876.   JoJtet  v,  ^'0rt\ 

44  L.  J.,  Ch.  388  ;  L.  B.  19  Kq.  426  ;  83  L.  I. 
149  ;  23  W.  R.  468. 

Held,  also,  that  the  corporation  was  not  a 
necessary  patty  to  the  suit.  Ih. 

When  the  owners  of  a  public  building  have 
contracted  with  the  plaintiff,  tliat  he,  renting  a 
stall  from  them,  shall  have  the  exclusive  right  to 
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exhibit  and  sell  certain  specified  clasBCS  of  goods, 
aa  iojunction  will  lie  against  them  for  permit- 
Hng  the  exhibition  and  sale  by  other  renters  of 
Gtalls  inthin  the  building  of  goods  so  specified. 
AUmaH  T.  Xoj/al  Atinarium  SoeMy^  8  Ch.  D. 
228. 

Contrut  to  Fliy  at  Theatre.]— An  opera- , 
Binger,  by  an  agreement  dated  only  as  to  the ' 
year  1870,  agreed  to  sing  at  a  theatre  for  tbe 
whole  London  season,  and  nowhere  else  in  the 
kingdom  of  Great  Britain  pendant  I'ann^  1871, 
witboQt  the  written  consent  of  the  employer. 
The  aahuy  did  not  extend  beyond  the  season, 
Tbich  ended  on  the  5tb  August.  On  motion  for 
&Q  injunction  to  restrain  him  singing  else- 
where after  the  seaflon  was  over  during  1871  : — 
Held,  that  the  court  would  not  under  the  cir- 
comstances  grant  an  injunction  on  an  interlocu- 
tor; ^plication.  Maplewn  t.  BeTUham,  20  W.  B. 
176.  Affirmed,  Ih.  177  n.,  LJJ. 

As  actor  who  enters  into  a  contract  to  perform 
for  a  certain  period  at  a  particular  theatre  may 
be  restrained  by  injunction  from  performing  at 
any  other  theatre  during  the  pendency  of  his 
engagement,  notwithstanding  that  the  contract 
coutaios  no  negative  clause  restricting  the  actor 
fnKn  performing  elsewhere.  Montague  v.  Fluck- 
ton,  42  L.  J.,  Ch.  677  ;  L.  B.  16  Eq.  189  ;  28  L.T. 
fiSO ;  SI  W.  B.  668.  Andsee  Lumley  t.  Wagner, 
lDe0.1L&0.604;  21  L. J^Cb.898;  16Jur. 
871. 

To  Writs  Cor.] — ^A  contract  with  the  proprietors 
of  a  theatre  not  to  write  dramatical  pieces  for 
any  other,  is  legal,  not  resembling  a  coTenaat 
restraining  trade  generally.  Morr'iM  t,  Colman, 
16  Ves.  437;  IIB.  B.  230. 

So  would  be  a  similar  restnint  of  a  performer. 

Ih. 

See  alto  COFTBIGHT. 

Ai  to  Fatanta.] — It  is  not  against  public  policy 
for  the  vendor  of  a  patent  to  agree  to  assign  to 
the  purchaser  aJl  future  patent  rights  which 
he  might  afterwards  acquire  with  respect  to 
the  inventfouB  sold  or  any  of  a  like  nature. 
Printing  and  Kvmerical  Begiriering  Co.  t. 
Savptm,  44  L.  J.,  Ch.  705 ;  L.  B.  19  Eq.  46S ; 
32  L.  T.  354  ;  23  W.  R.  463. 

An  agreement  by  a  licensee  for  the  residue  of 
a  term  of  fonrteen  years,  of  patoited  improve- 
mcnta  in  machinery  for  dubbing  fibrous  sub- 
BtatKcs,  not  to  make  or  sell  any  slabbing  frames 
whatever  without  the  invention  applied  to  them 
is  not  void  as  a  covenant  in  restraint  of  trade. 
Jow$  T.  Lee*,  1  H.  ft  N.  189 ;  26  JU  J.,  Ex.  9 ;  2 
Jot.  (va)  64S. 

tL  /n  Se*peet  Btitaneu, 

Madisal  Ken,  Vbere  a  snrgeon  took 

an  aaristant,  who  entered  into  a  bond  not  to 
practise  on  his  own  account  for  fourteen  years, 
within  ten  miles  of  the  place  where  the  surgeon 
lived,  the  bond  is  good  in  law.  Davit  v.  Mason, 
6  Term  Rep.  118  ;  2  R.  R.  562. 

A.  agreed,  articles  under  seal,  to  enter  the 
aerrice  of  B.,  as  assistant  to  him  in  bis  business 
of  a  snrgeon-dentist,  for  a  period  of  four  years  ; 
and  the  agreement  contained  a  covenant,  that, 
after  the  expiration  of  that  term,  A.  would  not, 
vithont  the  consent  in  writing  of  tbe  other, 
ciRj'aii  tUs  bnainest  of  a  snrgeon^denttot  in 


London,  or  any  of  tbe  towns    places  In  England 

or  Scotland  where  B.,  or  A.  on  his  account,  might 
have  been  practising  before  tbe  expiration  of  the 
above  service : — Held,  first,  that  this  covenant, 
so  far  as  it  related  to  London,  was  not,  but  as  to 
its  other  provisions  it  was,  void,  as  imposing  an 
unreasonable  restraint  of  trade;  and  secondly, 
that  the  covenant  was  divisible,  so  that  the 
illegality  of  the  second  branch  did  not  vitiate 
the  whole.  Mallany.  May,  11  H.  ft  W.  853; 
12  L.  J.,  Ex.  376  ;  7  Jur.  636. 

Semble,  that,  in  estimating  tbe  reasonableness 
of  a  contract  not  to  exercise  a  trade  or  profession 
within  a  particular  district^  the  popnlonsness  of 
the  district  is  not  to  be  taken  into  account.  Ih, 

An  agreement  that  a  moderately  skilful  dentist, 
would  abstain  from  practising  over  a  district  200 
miles  in  diameter,  in  consideration  of  receiving* 
instructions  and  a  salary  from  the  plaintiff,  deter- 
minable at  three  months'  notice,  is  unreasonable 
and  void,  being  a  restraint  of  trade,  not  founded 
on  an  adequate  consideration.  Homer  r.  Gravet,. 
7  Ring.  735  ;  6  M.  ft  P.  768  ;  9  L.  J.  (O.S.)  C.  P, 
192. 

A  bond  by  an  apothecary,  not  to  set  up  business 
within  twenty  miles  of  A.,  is  not  illegal,  as  being 
in  restraint  of  trade.  Saytoard  v.  Young,  2 
Chit.  407. 

And  see  Oratelg  v.  Barnard,  L.  B.  18  Eq.  618,- 
ante,  ooL  195. 

8olieitor«.] — An  agreement  by  an  attorney, 
first  to  relinquish  his  business,  and  recommend 
his  clients  to  two  other  attorneys  for  a  valuable 
consideratitm ;  secondly,  not  to  practise  in  such 
bnsiness  within  certain  limits;  and  thirdly,  to- 
permit  the  purchasers  to  make  use  of  bis  name 
in  their  firm  for  a  certain  time,  without  any 
interference  on  his  part,  is  valid.  Sunn  v.  Guj/r 
4  East,  190  :  1  Smith,  1  ;  7  R.  B.  560.  But  see 
HuQhet  V.  STo^Aam,  6  D.  ft  B.  219  ;  4  B.  ft  C. 
187  ;  8  L.  J.  (OS.)  K.  B.  179. 

The  defendant  bound  himself  to  a  London 
solicitor  by  articles  for  a  term,  and  covenanted 
that  he  would  not  at  the  expiration  of  the  term, 
or  at  any  time  thereafter,  either  solely,  or  jointly 
with,  or  as  agent  for,  any  other  person  or  j^raons, 
directly  or  indirectly  practise  the  business  of  an 
attorney  or  solicitor  within  the  city  of  London, 
or  the  counties  of  Middlesex  or  Essex,  nor 
directly  or  indirectly  act  as  such  attorney  or 
solicitor  for  any  client  or  clients  of  the  plaintiff 
or  any  partner  or  partners  of  the  plaintiff,  or  for 
any  person  or  persons  who  should  have  been  a 
client  or  clients  of  the  plaintiff,  or  an;  partner  or 
partners  of  the  i^intifr,  at  any  time  during  the 
term.  At  the  expiration  of  the  term  tbe  defen- 
dant having  commenced  bnsiness  on  his  own  ac- 
count in  Southwark : — Held,  that  the  restriction 
was  not  unreasonable,  and  that  the  defendant's 
acting  for  the  petitioner  in  the  London  Court  of 
Bankruptcy  was  a  breach  of  the  covenant.  May  , 
T.  O'Neill,  44  L.  J.,  Ch.  660. 

An  agreement  by  a  solicitor,  for  valuable  con- . 
sideration,  not  to  practise  as  a  st^citor  in  ain* 
part  of  Great  Britain  for  twenty  years,  is  valid. 
Whittaker  v.  Howe,  3  Beav.  383. 

By  agreement  between  the  plaintiff,  a  solicitor, 
and  tbe  defendant,  after  reciting  that  the  plaintiff, 
being  manager  of  certoin  estates  at  Torquay,  and 
finding  it  expedient  to  establish  an  <^ce  there , 
for  the  transaction  of  law  and  other  bufinesa, 
had  proposed  to  appoint  the  defendant  as  resident 
clerk  there,  it  was  agreed  that  the  defendant 
should  reside  at  Toram^,  and  that,  if^gnaifWj 
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tion  of  his  seirices,  the  plaintiff  should  pay  him 
a  certain  salary,  and  that  cither  party  might 
determine  the  agreement  by  a  certain  notice,  and 
that  the  defendant  would  not,  for  the  space  of 
twenty-one  years,  notwithstanding  the  death  of 
the  plaintiff,  reside  in  the  parish  o£  Torquay,  or 
witun  twenty-one  miles  thereof,  or  carry  on 
therein,  the  distance  aforesaid,  daring  the  period 
of  twenty-one  years,  any  business  of  the  descrip- 
tion of  that  carried  on  nnder  the  agreement  :— 
Held,  per  Pollock,  C.B.,  Aldereon,  B.,  and  Piatt, 
B.,  that  the  restriction  was  not  unreasonable,  and 
was  good  in  law  ;  per  Martin,  B.,  that  the  agree- 
ment was  valid,  for  if  the  restriction  as  to  residence 
was  void,  that  as  to  not  carrying  on  business  was 
good.  Bendy  t.  Ilenderton,  II  Ex.  194  ;  24 L.  J., 
Ex.  324. 

A  declaration  on  this  agreement  alleged  as  a 
breach,  that,  after  its  determination,  the  defen- 
dant resided  in  the  parish  of  Torquay,  and  during 
the  period  of  twcnty>onc  years  carried  on  t^ 
business  in  that  pariah  of  the  cbescriptlon  of  that 
carried  on  nnder  the  agreement.  Flea  to  the 
first  breach,  that  althou^  the  defendant  resided 
in  the  parish  of  Torquay,  yet  he  did  not  reside  for 
the  purpose  or  with  the  intention  of  carrying  on 
business  of  the  description  of  that  carried  on  under 
the  agreement : — Held,  that  whether  the  allega- 
tion in  the  declaraticm  was  to  be  read  as  one 
breach  or  two  distinct  breaches,  the  plea  was 
bad.  /J. 

Pnhliiher.]— A  declaration  stated  that  the 
plaintiff  and  the  defendant  carried  on  in  partner- 
ship the  business  of  pcblisbers  in  Tarions  places 
in  Great  Britain  and  Ireland,  at  a  greater  dis- 
tance than  150  miles  from  the  General  Post 
Office,  London,  of  which  a  branch  was  known  as 
the  canvassing  trade,  consisting  of  publishing, 
in  parts,  works  in  some  of  which  the  copyright 
had  ceased,  and  of  employing  canvassers  to  go 
from  house  to  house  to  solicit  purchasers  tbrsnch 
pnblicatiiHis,  and  that  upon  the  dissolution  of  the 
partnership,  the  defendant  covenanted  that  he 
would  not  at  any  time  thereafter  carry  on  that 
part  of  the  trade  of  a  publisher  known  as  the 
canvassing  trade  within  the  distance  of  150  miles 
from  the  General  Posfi  OiGce,  London.  Breach, 
that  the  defendant  carried  on  the  canvassing 
trade  in  London,  and  within  150  miles  cKf  the 
General  Vost  Office:— Held,  that  the  restraint 
was  not  unreasonable.  Talli*  v.  Tallit,  1  El.  & 
BI.  391 J  22  L.  J.,  Q.  B.  185  ;  17  Jur.  1149  ;  1  W. 
B.1I4. 

Semble,  also,  that  that  part  of  the  covenant 
which  restrained  the  defendant  from  canyingon 
the  canvassing  trade  In  Edinburgh  or  Dublin,  or 
within  160  miles  of  either  of  them,  or  in  any 
place  in  Great  Baitain  or  Ireland  where  the 
plaintiff  or  his  successors  in  the  business  might 
by  themselves  or  their  agents  at  such  time 
carry  on  the  trade,  or  might  have  carried  it  on 
within  six  months  preceding,  ^-as  not  unreason- 
able. Ih. 

Such  a  covenant  is  valid,  unless  it  plainly 
appears  that  a  restriction  is  imposed  by  it 
beyond  what  the  interest  of  the  plaintiff  rc- 
qnires.  Ih, 

■awifiwtnren.]— So  a  covenant  not  to  carry 
tm  the tnuleof  horsehair  manufactnrcr  within  200 
miles  of  Birmingham  is  valid.  Harmt  y.  Partont, 
32  Beav.  328  ;  32  L.  J.,  Ch.  247  ;  9  Jur.  (NA) 
145  ;  7  L.  T.  8!5  ;  11  W.  R.  250. 
*  A  mercantile  house,  dealing  In  lace,  employed 


travellers  to  obtain  orders,  and  sell  for  them,  in 
England,  each  in  a  particular  district.  A  vacancy 
having  occurred  in  the  travellcrship  of  the  mid- 
land district,  the  plaintife  acquainted  the  defen- 
dant with  the  fact,  he  being  in  their  employ  in 
another  occupation,  and  it  was  verbally  agreed 
with  him  that  he  should  fill  the  place,  the  nnder- 
standing  being,  that  a  contract  m  writing  should 
be  afterwards  drawn  up  and  signed.  The  defen- 
dant started  on  the  midland  district,  and  after- 
wards the  following  form  of  contract  was  sent 
down  to  him  and  he  signed  it : — "  In  considera- 
tion of  my  entering  upon  your  employ,at  a  salary 
of  50!.,  I  agree  to  uio  so,  with  the  nnderstanding, 
that  In  the  event  of  my  wishing  to  travel,  and 
doing  so,  for  any  other  noose  in  the  same  trade, 
on  any  part  of  the  same  ground,  to  pay  you 
The  defendant,  after  having  travelled  for  the 
plaintiffs  on  this  district  for  about  a  year,  quitted 
their  service,  and  commencol  travelling,  for  a 
rival  bouse  of  business,  over  the  same  district. 
In  an  action  by  the  plaintiffs  for  the  penalty  : — 
Held,  that  they  were  entitled  to  recover,  for  that 
a  good  consideration  for  the  defendant's  promise 
appeared  on  the  face  of  the  writing ;  that  the 
circumstances  under  which  he  became  traveller 
showed  a  good  consideration  in  fact ;  that  the 
contract  meant  to  engage  the  entire  services  of 
the  defendant  so  long  as  he  was  in  the  plaintl&' 
employ,  and  that  it  would  have  been  a  breach  of 
it  to  travel  for  any  one  else  in  the  absence  of  the 
proliibitory  part  ;  and  that,  therefore,  the  con- 
tract  inten<le<l  the  penalty  to  attach  in  case  the 
defendant  travelled  over  the  same  ground  for 
any  other  house  in  tlie  same  trade  after  he  left 
the  plaintiffs'  employ ;  that  extrinsic  evidence 
was  properly  admitted  to  identify  the  particular 
service  in  which  the  defendant  was  to  be 
employed,  viz.,  that  of  a  traveller,  and  the  gronnd 
over  which  ho  was  to  travel,  viz.,  the  midland 
district ;  that  the  subject  of  the  contract  being 
thus  ascertained,  the  contract  was  not  unlimited 
in  point  of  space,  and  so  Toid  as  in  restraint  of 
tnulc.  And  that  the  written  contract,  even 
apart  from  the  extrinsic  evidence,  was  not  void 
as  in  restraint  of  trade.  Muinford  v.  Qetking, 
7  C.  B.  (N.8.)  305  ;  29  L.  J.,  C.  P.  105  ;  6  Jur. 
(N.S.)  428  ;  1  L.  T.  64  ;  8  W.  B.  187. 

A  covenant  not  to  carry  on  the  business  of  a 
manufacturer  for  a  period  of  five  years  iinder  a 
particular  name  or  style  is  not  void,  as  being  a 
covenant  in  restraint  of  trade,  notwithstanding 
tlmt  it  may  be  unlimited  in  point  of  space. 
Vernon  v.  Ilallam,  66  L.  J.,  Ch.  115  ;  84  Ch.  D. 
748  ;  55  L.  T.  676  j  85  W.  K.  156. 

CommiMion  Vflrehant.]— The  plainti&,  who 
were  agents  and  commission  merchants,  agreed 
with  the  defendant  that  he  should  enter  their 
service  as  clerk,  and  that  he  should  not  for  five 
years  after  the  determination  of  the  service 
engage  in  "any  trade  or  business  in  the  united 
kingdom  in  connection  with  any  Idnd  of  goods 
of  continental  mannfacture  which"  the  plaintiffs 
"  should  have  dealt  in  at  any  time  previously  to 
such  determination "  : — Held,  that  "  any  trade 
or  business  "  was  to  be  construed  as  confined  to 
any  trade  or  business  competing  with  the  plain- 
tiffs' ;  that  the  limit  of  space  was  not  too  wide 
having  regard  to  the  circumstances;  that  "dealt 
in  at  any  time"  meant,  dealt  in  at  any  time 
while  the  defendant  was  their  clerk,  and  that, 
therefore,  the  agreement  was  not  unreasonable. 
-V(tfH(V A  V.  Fenettre,  61  L.  J..  Ch.  737 ;  2  B. 

102  ;  67  L.  T.  602— C.  A.  r\i^rAr* 
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Wine  Keroluutt.]— WLere  a  defcBdant  in  &n 
action  had  agreed  to  act  as  clerk  and  traveller 
for  the  plaintiff  in  the  bnsiness  of  a  wine  and 
'Spirit  tnerchant,  carried  on  by  him  at  Bnrton-on- 
Trent,  and  had  further  agreed  not  at  any  time 
thereafter,  either  alone  or  in  partnership  with, 
■or  as  clerk,  agent,  or  traveller,  to,  any  person 
1st  persons  whomsoever,  to  carry  on  or  conduct, 
«r  assist  in  carrying  on  or  conducting,  the  trade 
•or  bnainess  of  a  wine  and  spirit  merchant,  or  any 
branch  thereof,  n-ithin  the  distance  of  fifty  miles 
from  that  town  without  the  licence  and  consent 
-of  the  plaintiff,  the  court  held  that  the  restrict 
tioQ  imposed  upon  the  dcfendnnt  was  not  in 
•excess  of  what  was  required  for  the  reasonable 
protection  of  the  plaintiff  in  his  business  ;  that 
the  agreement  was  not  invalid  on  the  ground 
Ihat  it  was  contrary  to  public  policy,  as  being 
in  mireasonable  restraint  of  trade,  and  that  there- 
fore the  plaintiff  was  entitled  to  a  perpetual 
injunction  to  restrain  the  defendant  from  a 
breach  thereof.  Partmu  T.  Catterdl,  66  L.  T. 
«9;  61  J.  P.  679. 

Tailor.] — ^The  defendant  was  employed  by  the 

■plaintiff,  a  tailor  in  Bcgent  Street,  as  a  cutter  and 
filter  of  wearing  apparel.  The  defendant  entered 
into  an  agreement  with  the  plaintiff  that,upon  the 
4£m)ination  of  his  employment  for  any  cause,  he 
ironld  not  can?  on  the  business  of  a  tailor  within 
a  circnit  of  ten  miles  of  Charing  Cross  for  the 
period  of  three  years  from  such  termination  of 
«mployment.  Some  time  afterwards  the  defen- 
dant left  the  plaintiff's  employment,  and  set  up 
the  business  of  a  tailor  and  outfitter  within  about 
tvo  hundred  yards  of  the  plaintiff's  premises. 
in  application  for  an  injunction  to  restrain  the 
defendant  faaring  been  mode,  the  defence  was 
oiBcd  that  the  restriction  imposed  by  the  agrce- 
tDcnt  upon  the  defendant  was  far  in  excess  of 
what  was  required  for  the  reasonable  protection 
of  the  plaintiff  in  his  business ;  and  that  the 
•greement  was  therefore  invalid  on  the  ground 
that  it  was  contrary  to  public  policy,  as  being  in 
unreasonable  restraint  at  trade : — Held,  that  the 
*Knaaent  was  not  onreasonable,  either  in  point 
<E  space  or  in  point  of  time,  for  a  tailor  like  the 
pUiotiff  to  require  the  defendant  to  enter  into  ; 
that  therefore  the  agreement  was  not  invalid  ; 
tod  that  the  plaintiff  was  entitled  to  the  injunc- 
tion claimed.   Meolt  v.  1/eere,  53  L.  T.  659. 


.] — The  servant  of  a  milkman,  in  a 
*tKet  in  London,  agreed  not  to  carry  on  the  like 
bosincBS  within  tJuee  miles  therefrom  ; — Held, 
that  this  was  not  an  imdue  restraint  of  trade, 
Mid  the  servant  was  restrained  by  injunction 
from  violating  his  agreement.  Semcdl  y.  Ihju, 
ii  Beav.  307  ;  26  L.  J.,  Ch.  663. 

A.  agreed  to  take  B.  as  his  servant,  **at  sncb 
"^ges  as  might  from  time  to  time  be  agreed  on," 
and  B.  on  his  part  agreed  to  serve  A.,  and  not  to 
«et  up  trade  for  himself  within  certain  limits. 
B.  accordingly  entered  into  and  continued  in  A.'s 
service  at  ttiiie  wages  {Ujfrecd  on  : — Held,  that  there 
a  good  and  raloable  consideraticm  to  snf^rt 
^be  agreement  as  against  B.,  and  the  court 
enforced  it,  lb. 

A.  milkman,  carrying  on  business  in  three 
places,  took  the  defendwit  into  his  service.  The 
•defendant  agreed,  as  r^arded  the  milkman,  his 
*n>gnees  and  successors,  not  to  cany  on  a  similar 
^^Tithin  certain  limits.  A.  sold  bis  branch 
^am  at  one  of  the  three  places  to  the  plaintiff, 
*w  letalaed  the  defendant  in  his  service : — 


Held,  that  the  plaintiff  as  assignee  and  saccessor 
of  part  of  the  tnisiness,  was  entitled  to  the  benefit 
of  the  defendant's  contract.  Jb. 

A,,  a  cowkeeper  and  milkman,  agreed  to  keep 
and  retain  B.  in  his  service  for  one  month  certain, 
and  until  the  expiration  of  a  month's  notice,  to 
be  given  by  either  party  to  the  other  of  them,  in 
writing,  of  his  intention  to  determine  such  con- 
tract and  service ;  in  consideration  whereof  B. 
agreed  to  ser\-e  A.,  and  that  he  would  not,  during 
the  continuance  of  such  service,  nor  within 
twenty-four  calendar  months  after  quitting  or 
being  discharged  from  the  same,  commence, 
carry  on  or  be  concerned  in  any  way  whatsoever, 
either  as  servant  or  master,  in  the  trade  or 
business  of  a  cowkeeper  or  milkman,  within  five 
miles  of  Northampton  Square,  under  a  penalty  : 
— Held,  iha^  this  contract  did  not  operate  in 
restraii  t  of  t  -nde  to  such  a  degree  as  to  renderit 
void.  Procto  ■  v.  Sargi-nt,  2  bcott  (N.B.)  289  i  2 
Man.    G.  20 ;  10  L.  J.,  C.  P.  34. 

Carrier.] — Byagreement.D.and  Co.,  of  London, 
foreign  carriers,  agreed  to  engage  L.  as  theirclerk 
on  certain  conditions,  which  I*  l^rced  to  observe 
and  perform.  The  agreement  contnined  the 
following  covenant : — "  The  said  L.  agrees  that 
he  will  not  within  twelve  calendar  months  after 
the  termination  of  the  agreement,  from  what- 
ever cause,  carry  on  or  be  engaged  in,  or 
interested,  directly  or  indirect^,  in  the  cities  of 
London,  Birmingham,  Liverpool,  England,  and 
New  York,  United  States,  or  within  fifty  miles 
thereof  of  each  of  the  above-named  places, 
either  as  principal,  clerk,  agent,  or  otherwise,  in 
any  business  similar  to  the  business  now  or 
hereafter  to  be  carried  on  by  employers."  The 
defendant,  on  leaving  the  plaiutuTs  scrvicOi 
entered  into  the  service  of  a  rival  firm  in  London. 
The  plaintiffs  had  not  any  trade  with  Birming- 
ham, but  a  considerable  business  with  the  other 
places  mentioned  in  the  agreement : — Held,  that 
the  limit  of  time  was  reasonable  j  also  that  of 
space  with  the  exception  of  Birmingham,  with 
which  place  the  pla^ti&  appeared  to  have  no 
connecUon ;  that  the  words  "  principal,  clerk, 
agent,  or  otherwise,"  in  the  ly^reement,  were  not 
too  wide  ;  that  the  words  "  now  or  hereafter " 
in  the  agreement  were  not  reasonable,  and  that 
the  court  could  separate  the  different  parts  of 
the  covenants,  holding  part  good  and  part  bad. 
Datiea  v.  louxtt,  64  L.  T.  665. 

Other  Trades.] — A.,  for  valuable  consideration, 
covenanted  not  to  exercise  certain  trades,  during 
his  life,  within  the  cities  of  London  and  West- 
minster, or  within  the  distance  of  600  miles  from 
the  same  respectively : — Held,  first,  that  this 
covenant  was  good  so  tar  as  it  related  to  London 
and  Westminster,  but  that  the  rest  was  void,  as 
being  an  unreEiaonable  restraintof  trade.  Green 
V.  Price,  13  M.  &  W.  695  ;  14  L.  J.,  Ex.  105  ;  9 
Jur.  857,  Affirmed,  Price  v.  Green,  16  M.  &  W. 
346  ;  16  L.  J.,  Ex.  108  ;  9  Jur.  8S0— Ex.  Ch. 

Held,  secondly,  that  the  part  relating  to  London 
and' Westminster  might  be  enforc^  notwith- 
standing the  illegality  of  the  rest.  lb. 

A  covenant  by  a  vendor  of  a  business  not  to 
carry  on  the  same  business  within  200  miles  of  a 
certain  place,  is  not  unreasonable,  as  in  restraint 
of  trade,  if  by  reason  of  the  character  of  the 
business  snch  a  limit  of  exclusion  is  necessary  for 
the  protection  of  the  ptirchaser.  Harnt  v 
Partoru,  82  Beav.  328 ;  32  L.  J.,  Ch.  247  ;  9  Jor. 
CH.8.)  145 ;  7  L.  T.  815  ;  11  W.  B.  250_ 
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The  members  of  an  association  agreed  not  to 
mU  certain  goods  at  less  than  a  particular  price 
for  ten  years,  and  to  forfeit  101.  for  each  contra- 
vention of  this  agreement.  There  was  no 
restriction  as  to  area : — Held,  that  such  an 
agreement  was  unreasonable  both  as  to  time  and 
area,  and  would  not  be  enforced  by  the  court. 
Urmston  v.  Wkitelegg,  55  J.  P.  453— C.  A. 

W.  entered  the  service  of  C.  as  a  shopman  at 
weekly  wages,  and  covenanted  not  to  carry  on 
InlBinesB  within  one  mile  of  the  shop  at  any  time 
thereafter.  The  busincfs  was  afterwards  moved 
to  another  shop  close  by,  and  sold  by  C.  to  J., 
together  with  thcgoodwiU  and  beneficial  interest 
thereof.  W.  then  left  the  shop,  and  set  up  busi- 
ness within  a  mile  of  the  old  shop  : — Held,  that 
the  covenant  was  not  unreasonable,  and  endured 
for  the  life  of  W.,  though  the  original  covenantee 
sbonld  cease  to  carry  on  business  altogether, 
and  that  the  covenant  was  not  affected  by  the 
removal  of  the  business  to  another  shop  near  at 
hand,  though  it  might  have  been  otherwise  if 
the  business  had  been  removed  toquiteadifierent 
neighbourhood.  Jaeobv  v.  WkUmorgf  49  L.  T. 
885  ;  32  W.  B.  18  ;  48  J.  P.-835— C.  A. 

An  agreement  in  writing,  dated  April,  1889, 
providing  that  the  defendant  was  to  be  employed 
as  commercial  traveller  by  the  plaintiff  for  ten 
years  upon  the  terms  (inter  alia)  that  the  defen- 
dant would  not  within  twelve  years  or  for  two 
years  after  the  termination  ot  his  employment, 
u  the  same  should  continue  beyond  ten  years, 
engage  in  business  ^mllar  to  that  carried  on  by 
the  plaintiff,  or  act  ascommercialtravellerfor  any 
peram  or  body  carrying  on  similar  business, 
provided  that  such  restriction  should  only  extend 
to  such  counties  in  Ireland  as  the  defendant 
should  travel  in  for  the  plaintiff  at  any  time 
daring  bis  employment,  is  a  reasonable  agree- 
ment for  the  protection  of  the  interests  and  trade 
of  the  plaintiff  as  employer,  and  therefore  valid. 
Cv*KH  V.  O'Connor,  32  L,  B.,  Ir.  330. 


Til.  Meaniremnt  ^  XHstancf. 

In  a  itraiglit  Line.]— In  determining  whether 
there  has  been  a  breach  of  a  covenant  entered 
into  by  the  assignor  of  a  lease  of  premises,  used 
for  a  jMirtlcuIar  businesB,  "that  he  would  not  be 
ooncemed  in  that  business  within  a  certain  dis- 
tance of  the  assigned  premises,  "  the  distance  is 
not  to  be  measured  along  the  nearest  practicable 
route  between  the  two  places  of  business,  but 
along  the  shortest  straight  Une  that  can  be 
drawn  from  one  to  the  other  as  on  a  map, 
without  rc^Ewrd  to  the  curvature  or  to  the  in- 
eqaalities  of  the  surface  <d  the  earth.  Mimfltit 
v.  Cole,  42  L.  J.,  Ei.  8  ;  L.R.  8  Ex.  32  ;  27  L.T. 
678  ;21W.B.  175— Ex.  Ch. 

Under  a  contract  not  to  carry  on  business 
within  a  given  distance,  the  distance  is  to  be 
measured  iu  a  straight  line  upon  a  horizontal 
plane,  and  not  by  the  nearest  practicable  mode 
of  access.  Duignan  v.  Walker,  Johns.  446 ;  28 
Ii.J.,Ch.867i  &Jur.(HA)976;  7W.B.&62. 

—  Or  1»7  Keareat  Bonte.]— In  the  constmc- 
tion  of  an  engagement  (a  bond)  not  to  open  a 
shop  within  a  udle  of  a  certain  spot,  the  shortest 
way  ot  access  by  the  footpath  u  to  be  taken. 
Wood*  V.  Dennett,  2  Stark.  »9. 

In  a  covenant  not  to  keep  a  public-bouse 
Within  half  a  mile  of  a  particular  spot,  the  dista&<» 
BUttt  be  erttmated     tlie  nearest  mode  of  access 


at  the  time  of  the  covenant — ^per  Lord  Tenterdea,. 
C  J.,  and  Littled^le,  J. ;  or  as  the  crow  fiies — . 
per  Parke  J.  Zeigk  v.  Hind,  4  Man.  k  By.  597  ; 
9  B.  *  C.  774  ;  7  L.  J.  (o.s.)  K.  B.  313. 

Action  on  a  deed,  whereby  the  defendalit  anJ 
the  plaintiff  agreed  to  enter  into  partnership  as- 
surgeons  for  three  years,  and  the  defendant 
covenanted,  that  after  the  termination  erf  the 
partnership  he  would  not  at  any  time  practise 
as  a  surgeon  at  ISo.  28,  Dorset  Crescent,  or  withiD 
the  distance  of  two  miles  and  a  half  tbereofr. 
measuring  by  the  usual  streets  or  ways  of  ap- 
proach thereto,  nor  reside  within  the  distance  of 
two  miles  and  a  half  of  Xo.  2!^,  Torset  Crescent, 
without  the  plaintiffs  consent,  nor  would  attempt, 
to  prevail  on  any  of  the  patients  of  the  defendant, 
or  of  the  partnei-ship,  to  withdraw  frran  the 
plaintiff,  or  to  employ  any  other  medical  at- 
tendant in  prejudice  of  the  plaintiff,  but  woold 
in  all  things  endeavour  to  promote  the  busines». 
and  advantage  of  the  plaintiff  as  a  surgeon,  so 
far  as  it  was  in  the  power  of  the  defendant,  and 
as  he  could  reasonably  and  properly  be  required 
to  do.  Breach,  tliat  after  toe  expiration  of  the 
term,  the  defendant  r«sided  within  tbe  distance 
of  two  miles  and  a  half  oE  the  premises  : — Held, 
that  the  distance  was  to  be  measui-ed,  not  by  the 
most  frequented  public  ways,  but  by  any  of  the 
usual  public  ways.  Atkynt  v.  .Sionter,  4  Ex. 
776  i  19  L.  J.  Ex.  132. 

viii.  Ill  Betpect  of  Tune. 

For  Life.] — A  contract  whereby,  in  considera- 
tion of  employment,  and  the  payment  of  a  cer- 
tain sum  weekly  for  life,  a  party  engages  to 
serve  another  for  life,  and  not  to  set  up  during 
his  life  the  trade  of  a  carrier,  is  a  legal  contract, 
and  not  in  restiaint  of  trade.  \\alUe  t.  Day 
2  M.  &  W.  273;  M.  fc  H.  222  ;  6  L.  J.,  Ex.  92  ;  l' 
Jur.  73. 

An  agreement  in  partial  restraint  of  trade  i» 
not  void  because  the  party  is  thereby  restricted 
from  exercising  his  business  iu  a  particular  place 
for  his  life,  notwithstanding  the  death  of  the 
other  party.  Hiteheoch  v.  Cuker,  1  N.  ft  P.  796  ; 
6  A.  &  £.  438;  2  H.  &  W.  464  ;  6  L.  J.,  Ex.  26ft 
—Ex.  Ch. 

An  unlimited  restriction  in  point  of  time  can> 
not  be  pronounced  void  as  in  restraint  of  trade 
where  there  is  reasonable  consideration.  Archer 
V.  Marth,  6  A.  &  E.  959 ;  2  y.  &  P.  563;  W. 
&  D.  641 ;  6  L.  J.,  E.  B.  244. 

—  Or  Lifetime  of  Obligee.]— To  an  action  om 
a  bond  by  the  executors  of  the  obligee,  the  de- 
fendant, after  setting  out  the  condition,  whicl* 
was,  that  "if  the  obligor  should  practise  as  a. 
surgeon  or  an  ^othecary  at  S.,  at  any  time 
without  the  consent  in  ^Titing  of  the  obligee^ 
then,  if  the  obligor  should  pay  the  obligee  1,000/.^ 
the  bond  should  be  void,  otherwise  it  should  re- 
main in  force,"  pleaded,  that  he  did  not  prac* 
tise  as  a  surgeon  or  an  apothecary  at  S.  witfaoub 
the  consent  in  writing  of  the  obligee: — Held, 
that  the  period  of  i^raint  mentioned  in  tiie 
condition  was  not  confined  to  tbe  lifetime  of  tbe 
obligee.    Battingt  V.  WhiUey,  2  Ex.  611. 

The  defendant  entered  into  a  written  agree- 
ment with  W.,  in  consideration  o£  being  employed 
as  assistant  master,  not  to  carry  on  the  business 
of  a  school  within  nine  miles  of  the  place  where 
W.'s  school  was  carried  on,  for  twelve  years  after 
leaving  the  school.  Snbseqaently,  and  while  the 
defentwnt  was  in  his  service,  JQ^  entereiL  into  ^ 
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pRrtneralilp  agreement  wit'i  the  plaintiflf,  who 
was  on  bis  death  to  aacceed  to  the  businese.  W. 
died,  and  thereupon  the  defendant  commenced  a 
Bchool  in  the  same  place.  On  a  motion  on  behalf 
of  the  plaintiff  to  restrain  the  defendant  from  so 
doiitg: — Held,  (1)  ^^"■^  the  defendant's  agree- 
ment was  not  limited  to  the  life  of  W. ;  (2)  that 
though  goodwill  was  not  mentioned  in  the  part- 
nership agreement,  the  benefit  thereof  did  pass 
K>  as  on  the  death  of  W.  to  vest  in  the  plaintiff ; 
and  that,  following  Jacohy  T.  Whitawre  (49 
L.  T.  B.  SS5),  the  defe&dant^B  qp«ement  formed 
part  of  snch  goodwill ;  and  (S)  that  the  plaintiff 
vas  therefore  entitled  to  the  boiefit  thereof,  and 
to  the  injunction  asked  for.  Snith  v.  HawtkovM, 
76  L.  T.  716. 

Consideration  of  Ssrvioo.]— In  consideration  of 

A.  employing  B.  at  a  weekly  salary  of  21«.  to  go 
aboat  London  and  sell  ou  for  him,  B.  agreed 
that  he  wonld  not  for  twelre  calendar  months 
after  the  determination  of  the  agreement,  which 
was  determinable  on  a  week's  notice  on  either 
side,  sell  oil  within  a  radius  of  eight  miles  from 
the  General  Post  Office.  After  a  year's  employ- 
ment, B.  determined  the  agreement,  and  then 
commenced  selling  oil  on  his  own  account  within 
the  prohibited  area : — Held,  that  t^e  agreement 
not  being  a  hard  bargain,  and  being  for  valuable 
consideration,  A.  was  entitled  to  an  injunction. 
Middletan.  T.  Brown,  17  I*  J-  Ch.  Ill ;  88  L.  T. 
S3i— C.  A. 

B.  gave  a  bond  to  A.  (a  coal  merchant  in 
Loodon),  by  which,  alia  reciting  that  he,  at  the 
request  of  B.,  had  recelTed  and  taken  him  into 
his  service  in  the  capacity  of  a  town  traveller 
sad  collecting  clerk,  it  was  conditioned  that  be 
should  not,  within  two  years  after  leaving  A.'s 
■ervice,  solicit  or  sell  to  any  of  his  customers; 
tiiat  he  should  not  fdlow  or  be  employed  in  the 
bn^ess  of  a  coal  merchant  for  nine  months 
after  he  should  have  left  the  employment  of  A. ; 
sod  that  be  shoold  not  leave  his  employment 
without  giving  a  month's  notice: — Held,  that 
this  condition  prevented  B.  from  setting  up  in 
bnsineH  as  a  cwd  merchant  on  his  own  account, 
or  from  being  employed  in  that  business  by 
another  master  for  tiie  time  limited.  Ward  v. 
£yni«,6M.&  W.618;  S  L.  J.,  Ex.14;  3  Jur. 
1173. 

Held,  also,  that  the  bond  was  void,  on  the 
groDnd  that  there  was  a  restraint  of  trade  un- 
limited in  point  of  space.  Ih. 

And  an  agreement  by  which  a  brass  founder 
Was  to  work  exclusively  for  certain  factors,  for 
his  and  their  lives,  they  not  undertaking  to  find 
him  fall  empl<^ment,  but  on  the  contrary,  re- 
Krving  bbcrty  to  employ  others  to  execute  their 
orders  in  his  trade  if  they  should  think  fit,  and  to 
put  an  end  to  the  agreement  at  three  months' 
notice,  Is  bad,  though  London  and  six  miles 
Rnmd  were  left  open  to  the  party  to  take  orders 
froHL  Yvung  t.  'nmmiiu,  I  lyr.  226;  1  C.  &  J. 
5SI ;  9  L.  J.  (O.S.)  Ex.  68, 

A.  made  an  agreement  with  B.  to  serve  bim  at 
all  times  during  seven  years  as  a  crown-glass 
maker,  and  that  be  would  not  during  the  term 
work  for  any  other  person  at  any  other  glass- 
house or  place  of  business  without  the  licence  of 

B.  ;  that  during  anydeioGSSionof  b«de  he  should 
be  paid  a  moiety  01  his  wages;  that  if  be  should 
he  sick  B.  should  be  at  Bbcrty  to  employ  any 
other  persons  in  his  stead,  without  paying  him 

in^es;  that  B.  ebonld  pay  him  wages  as 
mg  M  b«  shonld  be  .employed,  and  8/.  per 


annum  in  lieu  of  bottse-rent  and  firing;  and 
that  B.  should  have  the  option  of  dismissing  him 
from  his  service,  on  giving  bim  a  month's  wages 
or  a  month's  notice : — Held,  that  this  contract 
was  not  void  on  the  ground  of  being  in  restraint 
of  trade.  PiUington  t.  SooU,  16  M.  ft  W.  657  i 
16  L.  J.,  Ex.  S29. 

A.  contracted  to  serve  B.  and  his  partner  or 
partners  for  the  time  being,  for  seven  years,  in 
bis  business  of  glass  and  alkali  manufacturer,  and 
that  he  would  not  daring  the  term  neglect  or 
absent  himself  from  Uie  service  without  the  con- 
sent in  writing  of  B.,  or  his  partner  or  partners 
for  the  time  being,  as  should  carry  on  the  busi- 
ness, nor  would  work  for  or  serve  any  other 
person  or  persons  without  such  consent,  in  con- 
bidcration  of  which  services  B.  agreed  to  pay  A. 
2i».  per  week,  for  a  certain  amount  of  work,  and 
to  find  bim  seme  other  description  of  work,  pro- 
vided he  sbotild  not  require  that  quantity  of 
specified  work,  so  that  A,'s  wages  should  not  be 
less  than  24«.  per  week,  except  when  a  furnace 
should  bo  out,  when  A.  agreed  to  work  for  2is, 
per  week;  and  that  if  A.  should  be  sick,  or 
otherwise  incapacitated  from  performing  the  ser- 
vice, or  in  case  of  misconduct,  or  if  B.  or  his 
partner  or  partners  for  the  time  being,  as  shoolcl 
carry  on  the  trade,  should  discontinue  the  trade 
dormg  the  term,  in  cither  of  such  cases  B.  or  his 
partners  should  be  at  liberty  to  retain  or  employ 
any  other  person  in  the  room  or  stead  of  A. 
without  being  obliged  to  pay  bim  any  wages  or 
satiafiaction Held,  that  this  agreement  was 
not  void  as  being  in  unreasonable  restraint 
of  trade.  SartUjf  t.  Cumvtinffi,  S  0.  B. 
247  ;  2  Car.ft  E.  483  ;  17  L.  J.,  C.  P.  84  ;  12 
Jur.  57. 

A.  and  B.  entered  info  the  following  agreement : 
— "  la  consideration  that  A.  of  Macclesfield,  sur- 
geon and  apothecary,  will  engage  me,  B.,  as  as- 
sistant to  him  as  surgeon,  I,  B.,  promise  A.  that  I 
will  not  at  any  time  practise  as  suigeon  or 
apothecary  at  Macclesfield,  or  within  seven 
miles  thereof,  under  a  penalty  of  5001. ;  and  I, 
A.,  agree  with  B.  to  engage  B.  as  an  assistant  to 
me  OB  a  suigeon,  on  the  terms  aforesaid."  In  an 
action  1^  A.  against  B.for  a  breach  of  this  agree- 
ment*.—Hold,  that  there  was  a  sufficient  con- 
sideration for  the  promise  of  B.,  and  that  the 
contract  was  not  void  as  an  unreasonable  re- 
straint of  trade.  Saintcr  v.  Ferguson,  7  C.  B. 
716  ;  18  L.  J.,  C.  P.  217  ;  13  Jur.  828. 

The  defendant,  on  b^ag  appointed  agent  for 
the  sale  of  wine  and  spirits  of  the  plaintiffi, 
gave  to  them  a  bond,  with  a  condition  that 
he  should  diligently,  honestly,  and  faithfully 
serve  them  as  such  agent,  and  should  nob 
engage  in,  undertake,  transact,  or  do  any  busi- 
ness in  the  same  trade  within  ten  mQes  of  the 
town  of  T.,  for  himseU  or  any  other  person  or 
firm,  and  should  use  bis  best  endeavours  to  pro- 
mote the  interest  md  increase  of  the  business 
connection  of  the  plaintiffa,  and  should  faithfully 
and  punctually  collect,  account  for,  and  pay- 
over  all  debts  of  the  plaintiflEs  : — Held,  that  tho 
restriction  as  to  the  defendant  doing  business 
for  other  persons  in  the  same  trade  within  the 
particular  district  was  limited  to  the  time  be  re- 
mained in  the  plainti&'  service.  JGng  t.  Han— 
tell,  5  H.  ft  N.  106  ;  1  L.  T.  876. 

.  Separable  CoTenanti.l — A  deed  recited. 

that  the  plaintiff  had  carried  on  the  business  o£ 
on  attorney  ;  that  the  defendant  had  for  four 
years  been  bis  salaried  olerk.  and  bad^BwU^  to 
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him  to  accept  the  defendant  as  his  articled  clert, 
without  premium,  which  the  plaintiff  consented 
to  do  on  bis  entering  into  certain  covenants,  and 
the  defendant  bound  himself  cleric  to  the  plaintiff 
for  five  years  by  articles.  In  parsnancc  of  the 
Agreement,  the  defendant  covenanted  with  the 
plaintiff  and  his  partners,  that  he  should  not, 
SuriDg  the  tenn  of  five  years,  or  at  any  time 
after  its  expiration,  directly  or  indirectly 
Interfere  or  intermeddle  with  or  be  concerned 
A3  attorney,  agent,  or  otherwise,  for  any  per- 
son who  had  already  been  or  should  thereafter 
become  the  client  or  correspondent  in  business  of 
or  with  the  plaintiff,  or  any  partner  or  partners 
be  might  admit  to  a  share  with  him,  or  any  per- 
son to  whom  he  might  sell  or  assign  the  whole  or 
■any  part  of  bis  business  as  attorney,  and  that  the 
•defendant  shotdd  not  act  as  partner,  clerk,  or 
Assistant  with  or  to  any  person  who  should  inter- 
fere or  intermeddle  as  aforesaid ;  and  in  case  be 
«hould  commit  any  breach  of  his  covenants,  he 
should  forfeit  100/. ;  and  each  day's  repetition 
or  continuance  of  any  interference  should  be 
■deemed  a  fresh  breach  of  covenant,  and  incur  a 
separate  penalty  and  right  of  action.  The  plain- 
tiS  assigned  in  bis  decl^tion  breaches  in  respect 
of  persons  who  bad  been  his  clients  before  and 
At  the  time  of  the  making  of  the  deed,  and  of  per- 
sons who  had  been  his  clients  while  tlie  defen- 
'dant  continued  under  the  articles  : — Held,  that 
the  part  of  the  covenant  in  respect  of  which  the 
breaches  were  assigned  was  good,  as  not  operat- 
ing nndnly  in  restriction  of  trade,  and  might  be 
separated  from  the  rest,  and  therefore  an  action 
might  be  brought  on  soch  breaches.  A'ieAollt  v. 
JSti-etton,  10  Q.  B.  846 ;  11  Jur.  1009.  See  S.  C, 
7  Beav.  12. 

Goodwill.  ]— An  agreement  to  give  np  a  bouse 
and  goodwill  of  a  businesB,  and  not  to  open  a 
«hop  in  the  same  line  of  business  within  one  mile 
of  the  house,  under  a  forfeiture,  is  not  illegal  on 
the  ground  that  the  restraint  of  trade  is  un- 
limit<^  in  point  of  time,  and  may  continue 
though  the  nurchaser  ceases  to  carry  on  the  busi- 
oess.  Pemberton  v.  VavaJuin,  10  Q.  B.  87;  16 
L.  J.,  Q.  B.  161 ;  11  Jur.  411. 

Tpon  a  contract  for  the  sale  of  a  lease  and 
the  goodwill  of  the  business  of  a  baker,  an  agree- 
ment by  the  assignor  that  he  would  not,  during 
the  term  assigned,  solicit  the  custom  of,  or 
knowingly  supply  bread  or  flour  to,  any  of  the 
customers  then  dealing  at  the  premises,  without 
the  consent  of  the  assignee,  ander  a  penalty,  is 
not  void  as  an  unreasonable  restraint  of  trade. 
Bannie  t.  Irvine,  8  Scott  (K.B.)  674  ;  7  Man.  & 

969  ;  14  L.  J.,  C.  P.  10  ;  8  Jur.  1051. 

A  butcher,  on  assigning  for  the  residue  of  a  term 
premises  upon  which  he  had  carried  on  his  busi- 
ness, together  with  the  fixtures  and  goodwill  of 
the  trade,  corenanting  with  the  pnrchuer  that  be 
■would  not  at  any  time  thereafter,  either  by  him- 
-selt  or  as  agent  or  joameyman  for  another,  set 
up,  exercise,  or  carry  on,  or  be  employed  in  the 
trade  or  business  of  a  butcher  within  five  miles 
•from  the  premises  assigned,  is  not  an  unreason- 
able restraint  either  in  respect  of  time  or  in 
respect  ot  distance,  and  the  covenant  does  not 
•cease  to  be  a  binding  contract  on  the  expiration 
•of  the  term,  or  on  the  covenantor's  ceasing,  by 
himself  or  bis  assigns,  to  carry  on  the  business 
signed.  Mret  v.  Crofts,  10  C.  B.  241 ;  19  L.  J„ 
■C.  1'.  385  ;  14  Jar.  855. 

And  see  Jacoby  v.  Wkitmore,  49  h.  T.  333  ; 
and  cases  snpia,  ii,  and  vi. 


fx.  What  CbnttittOei  a  Sreaeh. 

Attiag  fbr  Otben.] — ^A  restrictive  covenant 
that  the  covenantor  will  not  carry  on  a  certain 
business  in  his  own  name  or  that  of  any  other 
person  is  not  violated  by  his  acting  as  manager 
at  a  weekly  salary  to  another  person  carrying  on 
the  same  business.  Allen  v.  'faylor,  31*  L.  J., 
Cb.  627  ;  22  L.  X.  651.   Affirmed,  19  W.  B.  36. 

An  agreement  by  a  man  not  to  carry  on  a  par- 
ticular business,  directly  or  indirectly,  either 
alone  or  in  partnership  with,  or  with  the  assist- 
ance  of,  any  other  person,  is  broken  by  bis  carry- 
ing it  on  as  manager  to  another  person.  Dales 
V.  Weaber,  18  W.  B.  993. 

On  the  salf!  of  his  business  the  vendor  agreed 
that  he  would  not  exercise  or  carry  on  the 
trade,  either  in  his  on'n  name  or  that  of  any 
other  person  or  persons,  in  a  particular  town  : — - 
Held,  that  his  managing  the  business  of  another 
person  in  the  same  trade  in  the  tonn.  at  a 
weekly  salary,  was  not  a  breach  of  the  a^jree- 
ment.  Allea  v.  Taylor,  24  L.  T.  249  ;  19  W.  E, 
556. 

Under  a  bond,  conditioned  that  the  defendant 
should  not  *•  travel  for  any  porter,  ale,  or  spirit 
merchant,  as  agent,  collector,  or  otherwise'*: — 
Held,  that  the  condition  of  the  bond  was  not 
broken  by  his  entering  into  the  service  as  tra- 
veller of  a  brewer.  Jtmtlyn  v.  Parian,  41  L.  J., 
Ex.  60 ;  L.  B.  7  Ex.  127  ;  25  L.T.  912  ;  20  W.  B. 
316. 

A  covenant  not  to  carry  on,  or  be  concerned 
in  carrying  on,  either  directly  or  indirectly,  the 

business  of  a  sadler,  or  sell  any  goods  in  any 
way  connected  with  that  trade  within  s  distance 
of  ten  miles  from  Croydon  under  a  penalty  of 
100/.  to  be  paid  by  way  of  liquidated  damages 
for  every  such  offence,  is  broken  by  selling  gooda 
as  a  journeyman  in  the  employment  of  a  person, 
canying  on  the  particular  trade  in  Croydon  ; 
and  the  breach  will  be  restrained  by  injunction. 
Jottet  Y.  Ifeare/ts,  4  Ch.  D.  636  ;  25  W.  R.  460. 

A.  undertook  to  manage  the  business  of  B.,  a 
chemist,  and  agreed  that  he,  A.,  would  not  carry 
on  the  business  of  a  chemist  either  in  his  own 
name  or  for  his  own  benefit,  or  in  the  name  or 
names  or  for  the  benefit  of  any  other  person, 
within  seven  miles  of  the  place.  He  afterwards 
f=olicited  orders  for  another  chemist  within  the 
scveu  miles  : — Held,  that  this  was  not  a  breach 
of  his  agreement.  Clark  v.  Watkina,  9  Jnr. 
(H-s.)  142  ;  8  L.  T.  8  ;  11  W.  B.  319. 

C.  assigned  to  B.  his  business  as  a  surgeon  and 
apothecary,  carried  on  by  0.  in  I^k  Street,  Cam- 
den Town ;  and  C.  covenanted  that  be  should 
not  nor  would,  directly  or  indirectly,  by  himself 
or  in  co-partnership  with  any  other  person,  carry 
on  or  exercise  his  practice  or  profession  of  a 
surgeon  and  apothecary,  or  either  of  them, 
either  by  reading  or  visiting  any  patient  with- 
in the  distance  of  three  miles  from  the  then 
place  of  business  of  C,  in  Park  Street;  and  that, 
in  case  of  any  breach  of  this  covenant,  C.  should 
and  would  pay  to  B.  600/.,  as  and  for  liquidated 
damages,  and  not  as  a  penalty.  After  the  exe- 
cution of  this  deed,  C,  attended  several  ladies 
in  their  ccHifinements,  within  the  three  miles, 
and,  on  one  occasion,  received  141.  lit.  for  his 
services  ;  but  he  attended  these  persons,  with 
the  knowledge  and  consent  of  C,  in  consequence 
of  a  request  by  him  that  K.  should  for  a  time 
continue  to  visit  the  patients,  to  keep  the  con- 
nection together  ;  and  the  jury,  in  au  action  on 
the  covenant,  found  that  C.  in^ese  instances 
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exercised  the  practice  and  profession  of  a  surgeon 
for  the  purpose  o£  assisting  R, : — Helci,  that  the 
facts  did  Dot  constitnte  a  breach  of  the  cove- 
nant. JRatcUnton  v.  Clarke,  14  H.  &  W.  187  ; 
14  L.  J.,  Ex.  364. 

In  consideration  of  A.  paying  a  snm  to  B.,  B. 
assigned  all  his  interest  in  the  business  to  A., 
and  covenanted  that  he  woold  not  at  any  time 
carry  on,  or  practise,  or  engage  in,  alone  or  with 
any  other  person,  the  trade  or  business  of  a 
tailor,  within  the  space  of  twenty  miles  from 
London.  In  another  part  of  the  deed  A.  cove- 
nanted  that  B.  sboold  be  employed  as  a  cutter 
tn  the  business  so  long  as  the  business  should  be 
carried  on,  or  so  long  as  B.  shoald  diligently 
and  faithfully  attend  to  the  business.  Upon  a 
kill  by  A.  for  an  injunction  to  restrain  B.  from 
carrying  on  the  business  of  tailor  ; — Held,  that 
acting  as  the  foreman  of  the  business  of  a  tailor 
was  a  violation  of  the  agreement  by  B.  Eol/e 
T.  Roi/e,  16  Sim.  88  ;  10  Jur.  61. 

D.  sold  his  business,  goodwill,  fixtures,  &c.,  to 
N.,  and  covenanted  not  to  carry  on  or  be  con- 
cerned or  interested  in  tbc  business  of  a  tailor 
within  five  miles  of  the  former  shop.  D.  then 
engaged  himself  to  his  nephew,  carrying  on  the 
same  trade  within  a  qoartcr  of  a  mile  of  the 
former  place  of  business,  and  whose  name  was 
the  same  as  his  own,  as  a  jonmeyman  at  a 
weekly  salary  :— Held,  that  this  was  within  the 
spirit  and  letter  of  the  covenant,  and  an  injunc- 
tion was  granted.  A'ewUng  v.  Dobell,  S8  L,  J., 
Ch.  Ill  ;  19  L.  T.  408. 

Where  a  defendant  covenants  not  to  carry  on 
"elthw  directly  or  indirectly,  on  his  own  ac- 
wmA  or  as  agent  or  assistant  of,  or  in  partner- 
«hip  with,  any  other  perBon  or  persons,  or  "  be 
interested  or  concerned  in  a  business  within  two 
miles  "  of  the  plaintiff's  premises  ;  the  acting  by 
the  defendant,  outside  the  prohibited  distance,  as 
agent  in  certain  matters  for  a  firm  who  carry  on 
the  same  class  of  business  within  the  prohibited 
distance,  is  not  a  breach  of  the  covenant.  JFair- 
irvther  v.  England,  40  W.  R.  220. 

S.  entered  into  a  written  agreement  of  service 
with  W.  &  Co.y  who  were  general  drapers, 
haberdashers,  tie,  and  agreed  not  to  "  engage  in 
a  similar  business"  within  half  a  mile  of  W.'s 
premises  for  -six  mcniths  after  leaving  the  same. 
tS.  left  W.'s  serrice,  being  at  the  time  buyer  in 
one  of  the  departments  at  a  fixed  salary,  and 
almost  immediately  entered  the  service  of  a 
rival  establishment  of  universal  purveyors  next 
door,  where  he  was  appointed  to  a  salaried  post 
in  a  precisely  similar  department  :—Beld,  that, 
without  preciBely  defining  the  meaning  of  the 
words  "engage  in  business,"  the  defendant  bad 
done  that  which  the  agreement  intended  he 
chocld  not  do,  and  an  injunction  must  be  granted. 
Watti  V-  Smith,  62  L.  T.  468. 
^M.  became  assistant  to  H.  t  P.,  surgeons  at 
N.,  and  entered  into  a  bond  which  recited  that 
he  was  taken  Into  their  employm^t  on  the  terms 
"that  he  shonld  not  at  any  time  set  up  or  <^rry 
on  the  business  or  profession  of  a  surgeon"  in 
K.,  or  within  ten  miles  thereof.  The  condition 
«f  the  bond  was  that  M.  "  shall  not  at  any  time 
hereafter,  directly  or  indirectly,  and  either  alone 
or  in  pMtnership  vrith  or  as  assistant  to  any 
other  person  or  persons,  carry  on  the  profession 
or  business  of  a  surgeon  "  in  N.,  or  within  ten 
miles  thereof.  The  partnendiEn  having  been  dis- 
solved, both  partners  continued  to  practise  in  X., 
and  H.  engaged  M.  as  his  assistant  at  a  salary. 
P.  brought  his  action  to  restrain  U.  from  acting 


as  such  : — Hdd,  that  there  had  been  s  breach  of 

it,  for  that  a  person  acting  as  a  surgeon  was 
carrying  on  the  profession  of  a  surgeon,  althongh 
he  only  acted  as  salaried  assistant  to  a  surgeon 
who  carried  it  on  for  his  ovm  benefit,  and,  there- 
fore, that  an  injunction  ought  to  be  granted. 
Allen  T.  Taylm-  (19  W.  R.  656)  distinguished. 
Palmer  v.  Mallet,  57  L.  J.,  Ch.  226  ;  36  Ch.  D. 
411  ;  68  L.  T.  64  ;  36  W.  R.  460— C.  A.  . 

T.,  08  trustee  on  behalf  of  a  company  about  to 
be  formed,  purchased  from  the  trustee  in  liquida- 
tion of  H.'s  affairs  the  business  carried  on  by  the 
latter,  and  by  an  agreement  made  between  T., 
H.,  and  the  trustee,  U.  agreed  with  T.,  both  per- 
sonally and  on  behalf  of  the  proposed  company, 
that  BO  long  as  the  company  earned  on  the  busi- 
ness, H.  would  not  "  engage  in,  or  be  in  any  way 
concerned  or  interested,  in  any  similar  business 
within  ten  miles  of  the  Royal  Exchange,  Lon- 
don." The  company  was  subsequently  formed, 
and  whilst  it  was  carrying  on  its  business,  H. 
became  an  employ^  of  6.  tc  Co.,  who  were  carry* 
ing  on  a  similar  business  in  London : — Held, 
that  H.  had  committed  a  breach  of  his  cove- 
nant. Hill  4-  G).  V.  Hill,  66  L.  T.  769 ;  36 
W.  R,  137  ;  51  J.  P.  246. 

The  defendant,  on  entering  into  the  service  of 
the  plaintiff  bank,  executed  a  bond  in  the  penal 
snm  of  1,0002.  One  of  the  conditions  on  which 
the  bond  was  to  be  void  was  if  the  obligor  should 
pay  to  the  bank  a  sum  of  1,00U/.  as  liquidated 
damages  in  case  he  should,  within  two  years 
after  his  retirement  or  dismissal  from  the  plain- 
tiffs' service,  accept  any  employment  in  any 
rival  bank  within  twenty  miles  of  the  plaintiff 
bank  or  any  branch  at  vhich  he  should  have 
been  employed  at  the  date  of  bis  dismissal  or  re- 
tirement^ There  was  no  express  agreement  not 
to  enter  into  any  such  employment : — Held, 
that  the  bond,  reasonably  construed,  contained 
an  agreement  by  the  defendant  not  to  enter  into 
the  employment  of  any  rival  bank  within  the 
time  and  distance  mentioned,  which  could  be 
enforced  by  injunction,  and  that  the  defendant 
had  not  the  right  to  enter  into  soch  employment 
on  paying  1,0(JO/. ;  that  the  reason  for  inserting 
the  penalty  of  1,00W.  was  that,  in  the  event  of 
the  bank  proceeding  for  damages  at  common 
law,  the  images  for  the  committal  of  the  act 
should,  without  further  proof,  be  taken  to  be  the 
sum  of  l,000i.  National  Provincial  Sank  v. 
Marahall,  58  L.  J.,  Ch.  229 ;  40  Ch.  D.  112  ; 
(!0  L.  T.  341 ;  37  W.  B.  183 ;  68  J.  P.  866— 
C.  A. 

Asting  hj  Servant] — On  a  contract  by  the 
defendant  on  a  sale  by  him  of  the  goodwill  of 

a  business,  that  he  would  not,  within  a  certain 
time,  open  any  new  business  of  the  kind,  a 
business  having,  in  fact,  been  opened  by  a  ser- 
vant of  the  defendant,  it  was  left  to  the  jur>-  to 
say  whether  there  had  been  a  new  business 
opened,  and  whether,  if  so,  it  was  really  and 
substantially  the.  business  of  the  defendant,  and 
carried  on  on  his  behalf  and  for  hia  benefit. 
Clark  T.  Howard,  2  F.  &  F.  125. 

Similar  Buiineis  set  up  by  yendor*!  Wife — 
Separate  Estate— Injunction.]— On  the  sale  of 
a  grocery  business  the  vendor  agreed  "not  to 
carry  on  or  be  in  anywise  interested  in"  the 
business  of  a  grocer  within  five  miles  from  the 
old  shop  for  a  period  of  ten  years.  Six  or  seven 
years  afterwanis  the  vendor's  wife,  out  of  her 
own  separate  money,  set  up  in  her 
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i.e.  in  the  name  of  her  hushand,  with  the  prefix 
"Mrs." — a  grocer's  shop  cloGe  to  the  place 
where  her  husband  had  formerly  carried  on 
buainess,  and  was  assisted  hj  her  nephew.  The 
vendor  helped  his  wife  to  get  a  lease  of  the  shop  ; 
he  introduced  her  to  a  local  bank,  where  she 
opened  an  account  in  her  christian  and  surname, 
jiiid  he  introduced  the  nephew  to  certain  whole- 
sale provision  merchants  who  had  supplied  him 
in  hia  business,  and  induced  them  to  gire  the 
nephew  credit ;  he  assisted  in  the  preparation  of 
a  drcular  inTiting  old  friends  and  customers  to 
deal  at  his  wife's  shop,  and  distributed  this  cir- 
cular among  various  friends.  He  hod  not,  how- 
ever, any  pecuniary  interest  in  the  business,  and 
did  not  otherwise  than  as  aboTC  stated  concern 
himself  in  it : — Held  (dissentiente  Eay,  L.  J.),  that 
the  vendor  did  not  carry  on,  and  was  not  inte- 
rested in,  his  wife's  business  within  the  agree- 
ment. Siuithv.Ifaiicock,G3L.3.,ChA77;  ri894] 
2  Ch.  377  ;  7  R.  200 ;  70  L.  T.  678  ;  42  TV.  E. 
456  ;  AS  J.  P.  638— C.  A. 

Siibseqaeiit  Karriage  to  Person  Carrying  on 
Similar  Baaineta.] — A.  agreed,  under  a  penalty, 
that  she  would  not  take,  keep,  be  interested  or 
concerned  in,  any  licensed  nouse  within  one 
mile  of  the  plaintiff's  premises.  A.  afterwards 
mnnied  a  publican  having  a  licensed  house 
within  one  mile  of  plaintififs  premises,  and 
assisted  him  in  his  business  : — Hdd,  that  there 
was  no  breach  of  the  agreement.  Zoe  t.  Lard- 
ner,  4  W.  B.  697. 

«  Similar  "  — Beatanrant.]— The  buElness  of 
one  restaurant-keeper  may  be  "  similar,"  within 
the  meaning  of  a  restrictive  coven,  .t,  to  that 
carried  on  by  another,  though  the  establishment 
of  the  latter  is  a  fuUy  licec^ed  public-house  and 
the  former  has  no  licence  of  any  sort.  Drew  t. 
6'«y,  63  L.  J.,  Ch.  547  ;  ri8941  S  Ch.  26  j  7  B. 
220  ;  71  L.  T.  220  ;  58  J.  >.  803— C.  A. 

Supplying  from  Oataide  District.] — ^An  agree- 
ment, by  which,  in  consideration  that  the  plain- 
tiff  would  purchase  the  defendant's  premises 
and  stock  of  wine,  and  would  pay  2,0001.  as  s 
preminm  for  the  goodwill  of  his  business  of  a 
wine  merchant,  he  agreed  that  he  would  not, 
by  himeelf  or  agent,  or  otherwise  howsoever, 
cither  directly  or  indirectly,  set  up,  embark  in, 
or  carry  on  the  business  or  trade  of  a  wine  and 
spirit  merchant  at  C.,.or  At  any  other  town  or 
place  within  the  three  counties  of  C,  A., .  and 
M. : — Held,  that  the  defendant  had  broken  the 
agreement  by  supplying  wine  to  persons  resident 
in  C.  and  in  other  towns  and  places  within  the 
countiea  of  C,  A.,  and  M.,  solicited  by  him  from 
them,  within  C.  and  the  other  towns  and  places, 
personally,  and  by  his  agents,  though  he  had  no 
place  of  residence,  warehouse,  cellara,  or  place  of 
business  within  C.  or  the  other  towns  and  places. 
Turner  v.  Etanx,  2  El.  &.  BL  612 ;  22  U  J., 
Q.  B.  412  ;  17  Jur.  1073 ;  I  W.  B.  484.  8. 
gDe  G.  M.  &  G.  740. 

Upon  the  sale  of  the  goodwill  of  a  drapery 
business,  the  vendor  covenanted  that  he  would 
not  cany  on,  or  assist  in  the  carrying  on,  of  a 
business  such  as  that  carried  on  upon  the  pre- 
mises assigned,  within  two  miles : — Held,  that 
this  covenant  was  broken  by  the  vendor's  supply- 
ing, from  a  place  beyond  the  prescribed  limit, 
goods  to  customers  residing  within  the  diati-ict, 
at  their  solicitation.  Brampton  v.  Beddoet,  18 
&  B.  (K.S.)  638  ;  7  L.  T.  679 ;  11  W.  a  268. 


"Holding  Ont."]— A.,  for  valuable  considera- 
tion, covenanted  with  B.  that  he  would  not 
carry  on  certain  businesses  within  ten  miles  of 
the  town  of  0.,  and  would  not  "  by  publication, 
advertisement,  circular,  or  otherwise,  hold  him- 
self out  to  have  been,  nor  seek  to  induce  others 
to  believe  him  to  have  been,  formerly  connected 
in  trade,  cither  Jis  partner,  manager,  or  servant 
with  B."  A.  and  B.  had  carried  on  business  ta 
co-partnership  at  M.  and  0.,  and  B.  still  con- 
tinued to  carry  on  business  at  those  places  : — 
Held,  that  the  covenant  was  not  unnecessarily 
wide  for  B.'s  protection,  nor  in  general  restraint, 
of  trade  ;  and  that  an  advertisement  issned  by 
A.,  in  which  he  described  himsolf  as  "  late  of  0_. 
and  formerly  of  M.,"  was  a  breach  of  the  cove- 
nant Wi^mMr9haiuen  t.  O'Connor.  36  L. 
921. 

Xauofacture  or  Trade.] — A  covenant,  on  the 
purchase  of  the  business  of  horsehair  manu- 
facturers, not  to  carry  on  the  trade  of  a  horsehair 
manufacturer,  consti-ued  to  prevent  the  cove- 
nantor from  the  buying  and  selling  manufactured 
horsehair.  Harma  v.  PartoJU,  32  Beav.  328  ;  32 
L.  J.,  Ch.  247 ;  9  Jar.  (N.S.)  146  :  7  L.  T.  815  > 
11W.B.250. 

Frand— Uitrepresentation  as   to  A^e.] — In 

April,  1870,  A.  agreed  with  B.,  a  milk  seller,  to 
serve  him  at  weekly  wages  for  a  certain  time, 
and  not  to  carry  on  the  same  business  on  his 
own  account  within  two  miles  of  his  house  for 
two  years  after  quitting  his  serried.  At  the  time 
of  the  execution  of  the  agreement,  A.  was  a 
minor,  but  he  represented  himself  to  be  of  urc, 
and  he  attained  his  majority  eighteen  months 
before  leaving  B.'s  service.  He  left  it  in  April, 
1872,  and  immediately  afterwards  set  up  in  busi- 
ness within  the  prEscribed  limits,  and  obtained 
many  of  B.'s  customers :— Held,  that  B.  was 
entitled  to  an  injunction  to  restrain  him.  G>rn~ 
wall  V.  UaKkiiu,  41  L.  J.,  Ch.  436  ;  26  L.  T.  607  ; 
20  W.  B.  653. 

WaiTST.] — The  defendant  was  under  a  cove- 
nant witii  the  plaintiff  not  to  enter  the  service  of 
a  coachbuilder  within  a  certain  area.  In  answer 
to  a  letter  from  a  coachbuilder  within  the  pre* 
scribed  distance,  inquiring  after  the  defendant's 
character,  the  plaintiff  replied,  "  The  defendant 
will  be  of  no  use  to  you  as  foreman."  The  defen- 
dant entered  into  his  service,  and  continued  there 
to  the  knowledge  of  the  plaintiff,  for  upwards  of 
nine  months.  Bill  for  iitian<^on  dismissed. 
Maythome  t.  l^ilmer,  11  Jur.  230:  11 

L.  T.  261 }  13  W.  B.  87. 

 Aasignment  of  Goodwill — Benefit  of  B«- 

atrietlTe  A^eement.] — The  plaintiffs  in  March, 
1886,  emplojred  the  defendant  as  brewer's  traveller 
under  an  agreement  restraining  him  from  be- 
coming employed  in  the  sale  of  beer,  spirits, 
tobacco,  or  cigars  within  a  limited  area  for  two 
years  ^tcr  leaving  their  service,  without  their 
written  consent.  In  March,  1887,  they  assigned 
their  business  of  brewers,  with  the  goodwill,  to  ai 
company,  agreeing  verbally  with  the  company 
that  the  latter  shoidd  employ  their  old  tiavculers.. 
The  defendant  entered  the  company's  service, 
and  left  them  in  September,  1887,  and  became- 
employed  in  a  similar  business.  The  plaintiffs, 
brought  an  action  against  defendant  for  injunc-.- 
tion  : — Held,  (I )  that  the  benefit  of  the  restrictive, 
agreement  paned  to  the  camyum  witb ' 
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will,  and  that  the  plaintiffs  were  merely  trostees 
thereof  for  the  company ;  (2)  that  leave  might 
be  given  to  the  plaiatiffii  at  the  trial  to  add  the 
company  as  co-plaintUb  withoat  patting  the 
plaintim  on  terms  as  to  costs ;  (3)  that  the 
plainti&'  consent  to  defendant's  entering  the 
service  of  the  company  (independently  of  its  not 
having  been  in  writing}  was  not  a  release  of  the 
lestrietive  agreement  for  the  fatoie.  Showell  v. 
mniup,  60  L.  T.  389. 

Csinpstition,  lAftt  Is.]— An  agreement  for  the 
sale  of  a  medical  practice  provided  that  the 
vendor  would  not  practise  or  reside  within  a 
given  radios,  or  otherwise  directly  or  indirectly 
enter  into  competition  with  the  pnrchaser.  The 
vendor  was  called  in  by  patients  resident  within 
tiie  radios,  and  visited  them.  He  did  not,  how- 
ever, solicit  each  patients,  and  they  stated  that 
they  would  in  no  event  have  called  in  the  pur- 
chaser ; — Held,  that  the  competition  contem- 
plated by  the  agreement  was  not  confined  to 
active  competition,  and  that  the  acts  of  the 
vendor  constituted  an  infringement  of  the  cove- 
nant. ItfHjert  V.  Drury,  67  L.  J.,  Ch.  504  ;  36 
W.  B.  496. 

Agrasment  by  Kniio  Hall  Artiite— f  eifbrm- 
aoM  Elsewhere  on  Banday.]— See  A«Uy  t. 
London  Pavilu/n,  77  L.  T.  216. 

z.  Sati^aetton  for  Breach, 

Ii^UiOtioii.}— A  coachmastcr  haTlng  sold:  his 
^re  of  the  bosiness  to  his  partner,  with  an  tm- 
dertaking  not  to  be  concerned  in  any  coach 
mnoing  frcm  R.  to  London,  or  prejudicial  to  the 
bnsinesa  which  he  had  sold,  an  injunction  was 
granted,  restraining  him  from  numing  a  coach 
from  P.  throngh  B.  to  London.  Wuliamt  v. 
Waiiamt^  2  Swanst  253. 

 COTcnant  Determined  by  Hotloe.]— A. 

agreed  to  act  as  assistant  to  B.  in  his  business  of 
surgeon  and  apothecary,  and  covenanted  with 
him  that  he  would  not  at  any  time  after  he 
ihonld  cease  to  act  as  B.*8  assistant,  and  whether 
the  deed  should  be  in  other  respeets  determined 
or  not,  cany  on  or  exercise  tlie  profession  and 
business  of  a  snrgeon  and  apotnecary  in  the 
town  of  or  within  the  compass  of  five  miles 
therefrom.  The  deed  contained  a  proviso  thst 
it  should  be  lawful  for  A.,  by  giving  one  month's 
nodoe,  to  determine  the  deed  and  the  covenants 
and  agreements  therein  contained,  subject  never- 
theleEs  and  without  prejudice  to  any  rights  of 
action  which  might  have  accrued,  or  which 
might  accrue  thereafter  to  B.,  by  virtue  of  the 
deal,  and  for  the  true  performance  of  the  cove- 
nants thereinbefore  contained,  on  the  part  of  A., 
not  to  cany  on  the  profession  or  bosiness  of  a 
mrgom  and  apothectoy  at  ,0.  A.  by  due  notice 
determined  the  deed  "and  the  covenants  and 
agreements  therein  contatoed,"  and  then  pro- 
ceeded to  practise  as  a  snrgeon  and  apothecary 
at  C.  An  injunction  to  restrain  him  was  granted 
n  the  terms  of  the  covenant,  &il€t  t.  Hart, 
<  Jnr.  (Kjb.)  1381 ;  1  L.  T.  164  j  8  W.  B.  74. 

 Vhera  no  negativs  Ovraiuuit.]— Where 

in  breach  of  an  agreement  by  tibe  defendant  to 
serre  the  plaintiflE  for  fourteen  years  as  manager 
of  his  business  (which  agreement  contained  no 
exprm  negative  covenants),  the  defendant  left 
the  jdaintifi  and  started  a  similar  basineesafew 


doors  off : — Held,  that  the  court  had  power  to 
grant  an  injunction.  Jaekton  y.  Attley,  I  Cab. 
St  E.  181. 

  Penalty— CondiUon  in  Bond.]— The  de- 
fendant having  been  appointed  by  the  plaintiffs 
their  bank  manager  at  Leeds,  executed  a  bond  in 
1,000?,  to  the  plaintiffs,  conditioned  to  be  void  if 
the  defendant,  after  quitting  the  plaintiffs'  em- 
ploy, should  not  enter  into  similar  employ 
within  the  time  and  distance  specified.  The 
defi.'n<lant  having  committed  a  oreach  of  the 
cowtition,  contended  that  the  plaintiffs'  only 
remedy  was  to  recover  the  monetary  penalty  in 
the  bond  : — Held,  that  the  condition  of  the  bond 
was  evidence  of  an  agreement  sufiScient  to  sus- 
tain an  injunction.  ZondoM  and  Yorkshire 
Bank  V.  Prm,  66  L.  J.,  Cb.  987  ;  67  L.  T.  875  ; 
36  W.  B.  136. 

 Sisoretion  of  Ooort.] — The  oonrt,  in 

granting  an  injunction  against  Inrench  of  con- 
tracts by  defendant  not  to  engage  in  trade 
similar  to  that  of  plaintiff : — Held,  to  have  a  dis- 
cretionary jurisdiction  to  limit  the  extent  of  the 
injunction,  ami  in  the  circumstances  of  the  case, 
granted  it  for  two  years  only,  from  the  date 
of  the  termination  of  defendant's  employment. 
Cutaeit  T.  CCotMor,  32  L.  B.,  Ir.  S30. 

By  Aisignse.] — A  covenant  by  one  partner 
upon  the  dissolution  of  the  partnership,  not  to 
trade,  act,  or  deal,  so  as  to  directly  or  indirectly 
affect  the  continuing  partners  :— Held,  to  bo 
personal  to  the  continuing  partners,  and  could 
not  be  sued  upon  by  their  assignees.  Barict  v. 
BarUt,  66  L.  J.,  Gh.  962  ;  36  Cb.  D.  869 ;  58 
L.  T.  209  ;  36  W.  R.  86— C.  A. 

A  shopman  at  weekly  wages  covenanted  with 
hia  employer  not  to  carry  on  business  within  a 
mile  from  the  shop  at  any  time  thereafter.  The 
employer  sold  his  business  tc^ther  with  the 
goodwill  and  beneficial  interest  thereof  to  the 
plaintiff  : — Held,  that  the  covenant  added  to 
the  value  of  the  goodwill,  and,  therefore,  was 
part  of  the  goodwill  and  assignable  with  it,  and 
did,  in  fact,  pass  by  the  sale  of  the  goodwill  and 
beneficial  interest  to  the  plaintiff  bo  as  to  give 
him  a  right  of  action.  Jacoby  v.  Whitmore,  49 
L.  T.  835  ;  S3  W.  B.  18  ;  43  J.  P.  326— C.  A. 

Oonsideration  for  Annnity- Ferfonaanea.]  — 

An  action  was  brought  to  cover  arrears  of  an 
annuity,  the  consideration  for  which  was  an  agree- 
ment by  the  annuitant,  a  commercial  traveller  in 
the  hop  trade,  "  that  he  would  not  at  any  time 
thereafter,  either  on  his  own  account  or  on  ac- 
count of  any  other  person  or  persons  whomsoever, 
excepting  the  defendant,  solicit  orders  for  hops 
from  any  of  the  customers  in  the  West  of  Eng- 
land or  in  South  Wales  or  any  district  whatso- 
ever "  : — Held,  without  deciding  whether  the 
restraint  of  trade,  so  far  as  it  regarded  the  West 
of  England  and  South  Wales,  could  be  enforced, 
that  the  plaintiff,  who  had  performed  his  part  of 
the  contract,  was  entitled  to  recover  the  con- 
sideration  due  in  respect  of  it.  BUhcp  v.  £it- 
ehin,  S8  L.  J.,  Q.  B.  20. 

See  further  Ivjunotion  and  PEirAZ.TT. 

i.  la.  Beatraint  of  Btarrlace,  Aw. 

In  Bestraint  of  Karriage.]— A  covenant  not 
to  revoke  a  will  is  not  necessarily  against  public 
pdlicy,  as  being  in  restraint  of  mapiage,  Mo^ 
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inton  T.  Ommanney,  Bl  L.  J.,  Ch.  894.  Affirmed, 
62  L.  J.,  Ch.  440  ;  23  Ch.  D.  28S  ;  49  L.  T.  19  ; 
31  W.  B.  525. 

Kntnality.] — An  engagement  or  a  bond  en- 
gaging not  to  many  any  one  bat  the  obligee, 
who  did  not  engage  to  marry  the  obligor,  is  void, 
because  against  policy  and  reason.  Low  y.  Pure, 
Lofft,  345.  3.  0.,  mm.  Lowe  t.  Peert,  t  Borr. 
2225. 

Where  the  condition  of  a  bond  waa  that  one 
defendant  should  not  marry  any  other  person 
but  the  plaintiff,  and  to  par  1,2002.  in  case  she 
did  so,  or  refuse  to  marry  him  within  a  month 
after  her  father's  death  ;  eemble,  that  when  she 
married  the  other  defendant,  although  her  father 
was  alive,  the  bond  was  forfeited,  and  the  numey 
payable.   Bom     iToy,  1  Wila.  69. 

Bednotion  of  AniLidty.  ]  — A  covenant  to  pay  to 
C.  daring  her  life,  aabject  to  tJie  proviso  there- 
inafter contained,  an  annuity  oi  40(.;  the  proviso 
being,  that  in  case  C.  sbonld  at  any  time  there- 
after happen  to  marry,  the  annuity  should 
thenceforth  be  redaced  to  201,  only,  which  som 
should  iu  such  case  be  paid  and  payable  to  C, 
from  the  time  of  her  marriage,  for  the  remainder 
of  her  life,  is,  in  effect,  a  covenant  to  pay  an 
annuity  of  4(U.  until  mairiage,  and  afterwards 
an  annuity  of  201.  only ;  the  proviso  for  reduc- 
ing the  annuity  being  part  of  the  original  gift 
itself,  and  not  operating  a3  a  condition  subse- 
quent, so  as  to  be  void  as  in  restraint  of 
marriage.  Weib  v.  6/raee,  2  701 ;  18  L.  J., 
Ch.  13  ;  12  Jur.  987. 

Wi^r.]  —  A  wagering  contract  for  fifty 

guineas,  tiiat  the  plaintiff  wonld  not  marry 
within  six  years,  is  primft  facie  in  restraint  of 
marriage,  and  therefore  void  ;  no  circumstances 
appearing  to  show  that  such  restraint  was  pru- 
dent and  proper  in  the  particular  instance. 
Murttey  v.  Btee,  10  Bast,  22  ;  10  B.  B.  228. 

Compromise.] — An  agreement  by  a  petitioner 
in  a  Bait  for  dissolution  of  marriage  to  withdraw 
from  the  suit,  in  consideration  of  a  sum  of  money 
paid  and  to  be  secured  by  the  co-respondent,  is  a 
fraud  on  20  &  21  Vict,  c  85,  and  void  as  against 
public  policy,  ffippt  v.  Hume,  2  J.  &  H.  517  ; 
31  L.  J.,Ch.  37  ;  7  Jur.  (N.8.)  1301 ;  6  L.  T.  307 ; 
10  W.  E.  38. 

A  deed  of  separation,  between  husband  and 
wife,  contained  a  covenant  by  the  trustees  of 
the  wife  that  she  would  not  molest  or  distarb 
her  husband  : — Held,  that  a  suit  for  a  judicial 
separation  waa  no  breach  of  the  covenant, 
^iomat  V.  Ecerard,  6  H.  ft  K.  448  ;  30  L.  J., 
£x.214. 

An  agreement  to  put  an  end  to  a  suit  for 
nullity  of  marriage  on  the  ground  of  impotency, 
is  not  void  as  against  public  policy.  Wilton  v. 
TFl!'(*n,  14  Sim.  405.  Affirmed,  1  H.  L.  Cas.  538. 
See  &  f7.,  6  H.  L.  Gas.  40. 

Condition  in  Will.]  —Testatrix  devised  real 
estate  to  her  father  for  life,  remainder  to  her 
brother  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  with  remainders  over.  She  then 
bequeathed  the  proceeds  of  her  residuary  per- 
sonialty  in  trust  for  her  brother  absolutely.  But, 
she  declared,  If  her  brother  shonld  thereafter, 
whether  he  should  at  the  time  be  in  possession 
as  tenant  for  life  or  not,  many  a  domestic 
servant,  or  a  person  who  had  bwn  a  domestic 


servant,  then  the  devises  and  bequests  in  favour 
of  her  brother  and  issue  should  be  null  and  void, 
and  in  lieu  thereof  she  devised  her  real  estate  to 
the  use  of  the  plaintiffs,  and  declared  that  the 
personalty  was  to  be  held  and  enjoyed  with  a 
specific  part  of  the  realty.  The  father  survived 
the  testatrix  and  died.  Thereupon  the  brother 
became  entitled  to  the  realty  as  tenant  for  life 
in  possession.  Afterwards,  the  brother  marrlel 
a  person  who  at  the  time  of  her  marriage  was, 
and  had  previously  been,  a  domestic  servant : — 
Held,  that  the  condition  was  valid,  and  that  the 
real  estate  passed  to  the  plaintiffs.  Jenn&r  v. 
Turner,  50  L.  J.,  Ch.  161 ;  16  Ch.  D.  188;  43 
L.  T.  468  ;  29  W.  B.  99 ;  45  J.  P.  124. 

A  condition  snbseqoent  in  restndnt  of  mar* 
ri^  is  void  if  annexecl  to  a  gift  of  the  income 
arising  from  a  mixed  fund,  consisting  of  the 
proce«lsof  the  sale  of  real  estate  and  pare  personal 
estate.  BeUairt  v.  Bellairt,  43  L.  J.,  Ch.  669 ; 
L.  B.  18  E<|.  610  ;  22  W.  B.  942. 

A  condition  In  restraint  of  tiie  second  marriage 
whether  of  a  man  tar  of  a  woman  is  not  void. 
Allen  V.  JaeJuon,  45  L.  J.,  Ch.  310  ;  1  Ch.  D. 
399  ;  33  L.  T.  713  ;  24  W.  E.  306— C.  A. 

D.  made  his  will  as  follows : — "  I  give,  devise, 
and  bequeath  onto  my  sister  Mary,  her  daughter 
Elizabeth,  and  Sarah,  the  daughter  of  David 
Jones,  all  my  landed  property,  together  witii  a> 
my  goisds,  chattels,  anaeffects,  to  posses  and  enjcgr 
the  same  jointly  daring  their  lifetime  ;  and  when 
any  or  some  of  the  before-mentioned  parties  shall 
depart  this  life,  I  give,  devise,  and  beqaeath  her 
or  their  shares  to  be  possessed  and  enjoyed  by 
my  sister  Jemima,  the  wife  of  John  Uavies, 
together  vrith  her  daughter  Hary,  during  their 
lifetime  ;  provided  the  said  Mary,  daagbter  of 
the  said  Jemima,  my  sister,  shall  remain  in  her 
present  state  of  single  woman,  otherwise,  if  ^ 
shall  alter  her  present  state  of  single  woman  and 
bind  herself  in  wedlock,  she  is  liable  to  lose  her 
share  of  the  said  property  immediately,  and  her 
share  to  be  poBseBsect  l^the  oUier  mentioned 
parties,  share  and  share  alike : " — Held,  that  the 
estate  of  Mary  Davies  ceased  on  her  marriage ;  for 
the  object  of  the  testator  appeared  to  be,  not  to 
restrain  marriage,  but  to  provide  for  Mary  Davies 
while  she  was  unmarried ;  and  the  questioih 
whether  the  clause  amounted  to  a  condition  or  a 
limitation  was  immaterial,  as  the  authorities  apoa 
such  a  distinction  did  not  apply  to  a  devise 
realty.  Jowt  v.  Jowi,  46  L.  J.,  Q.  B.  166  i  1 
Q.  a  D.  279 ;  34  L.  T.  243  ;  84  W.  R  274. 

Procurement  of  Karriage.] — Where  the  mar- 
riage of  a  female  pauper  is  brought  abont  \ij  the 
fraud  of  parish  officers,  that  does  not  prevent 
from  acquiring  a  settlement  by  the  marriage  in 
the  husband's  parish.  Bex  v.  Birmingham,  8  B. 
&  C.  29  ;  2  Man.  ft  By.  230. 

The  defendant  gave  a  note  to  the  plaintiff,  in 
consideration  of  the  plaintiff's  marrying  one  of 
his  daughters,  which  marriage  took  place  in  foctr 
and  was  believed  to  be  valid,  and  intended  to  be 
so  by  all  parties,  and  after  the  wife's  d»th  the- 
defendant  was  sued  on  the  note : — Hdd,  that 
a  verdict  for  the  plaintiff  was  right  WUldim* 
V.  Paynt,  i  Term  Rep.  468. 

A  bond,  conditions  for  the  payment  of  money 
after  the  obligor's  death,  made  to  a  woman  in 
contemplation  of  the  obligor's  marrying  her,  and 
intended  for  her  benefit  if  she  shoald  sorvive,  is 
not  released  by  their  marriage.  IRlboum  v. 
EwaH,  5  Term  Bep.  381. 

A  note  i^ven  fraudnlentiT  to  cariy  an  a 
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marriage  treaty,  will  be  good  against  the  drawer. 
Mmtaion  V.  AfoHteaion,  1  W.  Bl.  S63. 

I»-Cimtraeti.]— By  26  Geo.  2,  e.  33,  a.  13,  re- 
enacted  bv  4  Geo.  4,  c.  76,  s.  27,  pre-contracts 
are  not  enforceable,  and  therefore  a  pre-contract 
isnodisabilitytomarry  anotherpenon.  Beaohey 
T.  Brown,  El.  Bl.  &  E!.  796 ;  29  L.  J,  Q.  B.  106  ; 
6  Jnr.  (N.S.)  3i5  ;  8  W.  B.  292. 

k.  Contrary  to  B»nkrapto7  Iiaws. 

lT0Bil*w  to  pay  Bsht  barred  by.] — A  promise 
to  pay  a  debt  barred  by  bankmptcy  is  a  mere 
naaom  pactum,  notwithstanding  tJie  Bankraptcy 
Sq)eal  Act,  1869.   /vn^f  v.  PA^Zju,  20  W.  B.  92. 

A  debtor  and  his  creditore  entered  into  a  deed 
of  composition  while  the  Act  <^  1861  was  in 
operation,  which  deed  was  to  have  the  same  efFect 
cm  hia  debta  as  if  the  debtor  had  been  discharged 
in  bankmptcy.  After  the  repeal  of  the  statute 
by  32  &  33  Vict.  c.  83,  s.  20,  the  debtor  gave  a 
nil  of  exchange  to  one  of  hia  creditors  who  was 
barred  by  the  cmnpoeition  deed,  for  his  old  debt : 
—Held,  that  the  operation  of  s.  164  upon  this 
transaction  was  preserved  by  the  saving  clause 
in  a.  20  ;  and  the  bill  was  therefore  void. 
Jliaiiitt  V.  Va*  Praagh,  42  L.  J.,  Q.  B.  1 ;  L.  B. 
8Q.B.  1  ;  27  L.  T.540  ;  21  W.  R.  107. 

To  a  declaration  by  an  indorsee  against  the 
acceptor  of  two  bills  exchange  made  in  Jana- 
ary,  1870,  he  pleaded  that  there  was  no  other 
cansideration  for  the  bills  than  a  debt  barred 
hj  a  compoeition  deed  entered  into  by  him,  with 
Us  creditors  in  1869,  auder  the  Bankraptcy  Act, 
1861 :— Held,  that  the  plea  was  good.  lb. 

In  1859,  W.  became  insdvent  and  obtained 
his  discharge.  The  d^endant  was  at  that  time 
a  scheduled  creditor  for  2002.  In  1865,  W.  (rave 
to  the  defendant  a  bill  of  sale  on  his  furniture 
and  effects  to  cover  the  prior  debt  of  2002.  and 
farther  advances  with  interest  at  61.  per  cent. 
Snndry  payments  were  made  by  W.,  who  was 
chuged  per  cent,  interest ;  uid  the  amount 
doe,  apart  from  the  200Z.,  was  reduced  to  382. 
la  Febroary,  1867,  W.  gave  the  defendant  a 
note  of  buid  for  100/.  The  defendant  then 
■eised  under  the  bill  of  sale,  and  sold  the  fur- 
niture and  eflEects  tor  1212.,  paying  thereout 
402.  due  to  the  landlord.  W.  became  bankrupt 
in  October,  1867:— Held,  that  the  2001.  due 
prior  to  the  insolvency  could  not  be  revived ; 
tbat  the  biU  of  sale  was  a  security  only  for  the 
advances  made  thereon  with  interest  at  S2.  per 
cent.,  and  not  for  any  further  advances ;  that  the 
Beizore  was  illegal,  and  the  sum  of  402.  paid  to 
the  landlord  was  an  improper  payment ;  and 
that  the  1212.  realised  ^  the  sale  must  be  re- 
fnnded.  Peakman  T.  Marriwt,  L.  B.  14  Eq. 
484.  . 

A  promise  by  a  debtor  to  pay  a  debt  barred  by 
a  discharge  nnder  32  ft  33  Vict.  c.  71,  b.  49,  is 
nndnm  pactum,  and  its  breach  does  not  afford  a 
csoae  of  action.  Heather  v.  Webb,  16  L.  J.,  0.  P. 
8» ;  2  C.  P.  D.  1  ;  26  W.  B.  253. 

An  agreement  between  an  insolvent  debtor 
and  his  assignee,  by  which  an  estate  of  the 
ioaolTeDt  is  to  be  held  in  trust  by  the  assignee  to 
pay,  cmt  of  the  rents  and  profits,  annuities  to  the 
insolrent  and  his  wife,  and  the  surplus  towards 
the  extinction  of  a  debt  owing  to  the  assignee,  is 
a  transaction  which,  being  brought  before  a  court 
of  equity  at  the  instance  of  the  insolvent  himself, 
nuut  be  rescinded  on  the  ground  of  public  policy. 
M'Nm  T.  0»hm,  3  Bh'gh,  229, 


m 

Debt  Belaaud.]— Where  a  debtor,  af  tei  having 
obtained  an  order  of  discharge  under  the  Bank- 
raptcy Act,  1869,  promises,  for  a  new  and  valu- 
able consideration,  to  pay  a  debt  which  by 
virtue  of  s.  49  has  been  released  by  the  discharge, 
an  action  lies  against  him  for  the  amount  of 
debt,  Jffeatli«r  v.  Webb  (supra)  distinguished. 
Jakeman  v.  Cook,  18  L.  J.,  Ex.  165  ;  4  Ex.  D.  36  ^ 
27  W.  E.  171. 

Agraements  to  withdraw  Opposition.] — A 

promise  made  by  a  friend  of  a  bankrupt,  when 
he  was  on  his  last  examinatitm,  ihaX  in  considera- 
ticm  that  the  assignees  and  commissioners  wonld 
forbear  to  examine  him  touching  certain  sums 
whidi  he  WBS  charged  with  having  received,  and 
not  accounted  for,  he  would  pay  such  sums  as  the 
bankrupt  had  received  and  not  accounted  for,  ia 
void,  as  being  against  the  policy  of  the  bankrupt 
law.   Nerat  v.  Wallaoe,  8  T^m  Bep.  17. 

If  a  creditor  has  taken  money  for  seining  a 
bankmpt's  ceitilicate,  it  may  be  recover^  back. 
Smith  V.  Bromley,  2  Dougl.  696,  n.  S.  P.. 
Sievert  v.  Botwell,  4  Scott  (N.B.)  165  ;  3  Man.  & 
G.  524  ;  11  L.  J.,  C.  P.  14. 

A  fiat  issued  against  the  defendant  on  the  peti- 
tion of  the  plaintiff.  Aft«r  the  liat,  and  before 
'  the  choice  (n  assignees,  the  plaintiff  obtained 
from  the  bankrupt  his  acceptance  for  part  of  his 
debt.  The  plaintiff  was  afterwards  chosen  one 
of  the  assignees,  and  the  defendant  obtained  hia 
certificate  : — Held,  that  it  was  not  competent  to 
the  plaintiff  to  sue  upon  the  bill ;  the  security 
b^ng  void,  both  as  being  contrary  to  the  policy 
of  the  buikmpt  law  generally,  and  contray  to 
the  spirit  of  6  Geo.  4,  c.  16,  s.  8.  Rote  v.  Main, 
1  Scott,  127  ;  1  Bing.  (N.C.)  357 ;  4  L.  J.,  0.  P.  18. 

An  agreement  between  the  petitioning  creditor, 
who  had  sned  out  a  fiat,  and  the  bankrupt,  that 
the  former  should  abandon  the  prosecution  of 
the  flat,  and  that  the  bankrupt  should  accept  a. 
bill  of  exchange  for  a  certain  amount,  was  illegal 
even  as  between  the  bankrupt  and  the  petitioning 
creditor  ;  and  the  bill  accepted  by  the  bankrupt, 
in  pursuance  of  such  an  agreement,  was  void,  and 
no  action  could  be  maintained  upon  it.  Davh  v. 
Holding,  1  M.  &  W.  169  ;  1  Gale,  380  ;  1  Tyr.  &  G. 
371 ;  6  L.  J.,  Ex.  102. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay 
all  hia  creditors  their  fall  debts,  in  consideration 
that  they  will  not  proceed  any  further  under  the 
commission,  is  good  in  law.  Kaye  v.  BoltoK,  ft 
Term  Bep.  134. 

An  agreement  by  which  A.,  an  opposing  cre- 
ditor of  B..  an  insolvent, undertakes  to  withdravr 
his  opposition,  on  the  terms  that  A.  shall  be  sole 
assignee,  and  shall  in  that  capacity  receive  a  cer- 
tain sum  within  a  given  time,  is  contrary  to 
pubUc  policy,  and  Uierefore  void.  Murray  t. 
Beevet,  2  Man.  &  By.  433 ;  8  B.  &  C.  131 ;  6  L.  J. 
(O.B.)  K.  B.  348. 

A  promise  by  a  third  person  to  pay  a  creditor 
a  sum  of  money  in  consiaeration  <A  uie  creditor 
withdrawing  his  opposition  to  the  discharge  of 
the  debtor,  is  founded  on  an  iUe,!?aI  consideration. 
Ball  V.  Dyton,  17  Q.  B.  785  ;  21  L.  J.,  Q.  B.  224 ; 
16  Jut.  270. 

A  creditor  may  legally  contract  to  sue  out  a 
commission  of  buikraptcy  against  the  debtor,  ia 
consideration  that  a  friend  of  the  debtor  will  give 
the  petitioning  creditor  6*.  in  the  pound  for  his 
debt ;  and  a  bill  of  exchange  given  for  the  agreed 
sum  is  a  valid  bilL  Fry  v.  Malcolm,  5  Taunt. 
117;  jwl6R.a6S3. 

Attenej  flir  Goiti.]— An  atfa«pc7,  coa-. 
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ducting  &  commiBsion  of  bankmptcy,  having 
received  a  debt  due  to  the  bankrupt,  iB  order  to 
effect  an  arrangement  for  a  anpetsedeaa,  ander- 
took  to  pay  the  defendant,  the  solicitor  of  the 
bMikrupt,  the  surplus  of  the  amn  bo  received, 
should  any  remain,  after  defraying  certain 
charges  incnrred  by  the  plaintiff,  if  the  defendant 
would  pay  the  plaintiff  his  costs  of  conducting 
the  commission : — Held,  not  a  sufflcieat  considera- 
tion  to  Hupport  an  action  against  the  defendant 
on  his  promise  to  pay  the  pjaintiffB  costs  with- 
ont  on  averment  and  proof  that  the  commission 
had  been  superseded,  as  the  contract  without  a 
supersedeas  was  illegaL  Hatlam  v.  Sherwood,  4 
H.ftScott,  4S4;10Biiig.511;  8  L.  J.,  C  P.  176. 

 Partial  Ferfoniuuua — Bar  to  Aetlon  tax 

Honey  paid.] — Where  money  is  paid  under  an 
illegal  contract  which  has  been  partially  carried 
into  effect,  the  money  cannot  be  recovered  back. 
The  defendants  were  solicitors  to  the  petitioning 
creditor  in  certain  bankruptcy  proceedingg,  and 
had  incurred  costs  which  were  to  be  paid  out  of 
the  estate.  The  plainUfl,  a  friend  of  the  bank- 
rupt, offered  to  [My  to  the  defendants  a  sum  of 
money  for  these  costs,  which  bad  not  been  paid 
owing  to  want  of  assets,  on  their  undertaking 
not  to  appear  at  the  public  examination  of  the 
bankrupt,  and  not  to  oppose  his  order  of  dis- 
charge, Tbedefendant8,withtbeconsentof  their 
client,  agreed  to  this,  and  received  the  money. 
They  did  not  appear  at  the  public  exam  ination  of 
the  bankrupt,  and,  before  any  application  for  his 
discbarge  had  been  made,  the  plaintiff  brought 
an  action  to  recover  back  the  money  from  the 
defendants : — Held,  that  though  the  contract 
was  illegal,  the  partial  performance  of  it  pre- 
vented the  plaintiff  from  recovering  back  the 
money  paid  under  it.  Kearley  v.  Thomson,  59 
L.  J.,  Q.  B.  288  ;  21  Q.  B.  D.  742  ;  63  L.  T.  160  : 
S8  W.  B.  611 ;  61  J.  P.  801— C.  A. 

Bs-entry.l — A  proviso  in  a  lease  for  twenty- 
one  years,  that  the  landlord  shall  re-enter  on  the 
tenant's  committing  any  act  of  bankruptcy, 
whereon  a  commission  shall  issue,  is  good.  Roe 
d.  liuHter  T.  QaUiert.  2  Term  Bep.  133  ;  1  B.  B. 
.445. 

Consent  to  Anlgnmnit]  — An  agreement 
between  a  bankrupt  and  a  third  person,  that  the 
former  should  receive  a  certain  sum  from  the 
latter,  on  his  obtaining  the  assent  of  his  assignee 
to  the  sale  of  his  house  to  such  person  at  a 
certain  piice,  is  void  in  law.  l^Skane  v.  €HU,  1 
Car.  &  P.  149. 

Fraudulent  Aasiguamt— Immateriality.]— 

The  plaintiff,  in  oi5er  to  carry  out  a  scheme  to 
defeat  his  creditors,  assigned  goods  to  A.  The 
defendant,  one  of  the  creditors,  was  a  party  to 
the  scheme,  which,  however,  was  not  carried  out. 
A.,  without  the  plaintiff's  sanction,  assigned  the 
goods  to  the  defendant : — Held,  that  the  plaintiff 
not  being  compelled  to  rely  on  the  illegaj  trans- 
action as  a  material  part  of  his  case,  was  entitled 
to  recover  his  goods  from  the  defendant.  Taylor 
V.  Bowers,  46  L.  J.,  Q.  B.  39 ;  1  Q.  B.  D.  291 ; 
ai  L.  T.  938  ;  24  W.  B.  499— C.  A. 

See  alto  Fraud  and  Bahkbuptct. 

1.  Oontrarr  to  Berenne  Besnlationa. 

Generally.]— The  breach  of  mere  revenue 
regulatioDfl,  which  (end  to  insure  the  duo  pay- 
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ment  of  duties  imposed  upon  the  manufacture 
of  an  exciseable  article,  does  not  render  the  trade 
itself  illegal,  so  as  to  incapacitate  the  mano- 
facturer  from  recovering  the  price  of  such  article, 
or  from  suing  upon  a  guarantee  given  for  Uw 
due  payment  thereof.  Brown  v.  Duncan,  5  Uan. 
&  By.  114  ;  10  B.  &  0.  93 ;  8  L.  J.  Co.8.)  K.  B.  60. 

A  statute  forbidding  an  act  under  a  penalty, 
intended  to  protect  the'  revenue,  does  not  ma^e 
void  the  act  if  done,  nor  prevent  a  right  of  action 
arising  out  of  it.  Svian  v.  Bank  of  Scotland,  1 
Deac  762.  See  Cope  t.  SoielaiuU,  S  M.  ft  W. 
149  ;  2  Gale,  231 ;  6  L.  J.,  Ex.  68. 

But  if  a  thing  is  prohibited  for  other  than 
revenue  purposes,  no  action  can  arise.  lb. 

A  contract  entered  into  in  contravention  of 
a  statutory  provision,  whether  the  prohibition 
ia  express,  or  Is  implied  from  the  imposition 
of  a  penalty,  will  not  support  an  action. 
Cunddl  T.  Da%caoH,  4  O.  B.  876 ;  17  L.  J-  a  P. 
311. 

Where  a  statute,  with  the  view  of  affording 
protection  to  the  public,  imposes  a  penalty  for 
doing  an  act,  it  thereby  prohibits  the  act  itself 
and  renders  it  illegal,  jyAllaio  v.  Joneg,  26  L.J^ 
Kx.  79 ;  2  Jut.  (ka)  979. 

Bale  of  Brioks.]— The  17  Geo.  3,  c,  42,  which 
required  bricks  for  sale  to  be  of  certain  dimen- 
sions, and  gave  a  penalty  for  the  breach  of  that 
regulation,  being  passed  to  protect  the  buyer 
against  the  fraud  of  the  seller,  if  bricks,  were 
sold  and  delivered  under  the  statutable  size  un- 
known to  the  buyer,  the  seller  could  not  recover 
the  Talue  of  them.  Law  Bodnm.  11  East 
300 ;  8  Camp.  117 ;  10  B.  B.  618, 

Sale  of  Batter.]— Where  a  statute  contains 
regulations  for  the  protection  of  buyers  against 
the  fraud  of  sellers,  a  seller  cannot  recover  for 
the  price  of  goods  sold  in  contravention  of  the 
regulations,  although  the  statute  does  not  in 
terms  prohibit  such  a  sale,  but  imposes  a  penaltv 
on  the  seller.  Where,  therefore,  butter  was  soli 
in  firkins  not  branded  according  to  36  Geo.  3, 
c.  86,  and  38  Geo.  3,  c  73,  which  require  that 
makers  of  vessels  for  tiie  packing  of  butter  shall 
brand  them  with  t^r  names,  under  a  pecuniary 
penalty,  and  that  sellers  of  butter  shall,  under 
a  further  penalty,  use  vessels  so  branded,  and 
brand  their  own  names :— Held,  that  an  action 
for  the  price  could  not  be  maintained.  Fosterv. 
Taylor,  3  N.  &  M.  244  ;  5  B.  &  Ad.  887  ;  3  L.  J- 
K.  B.  137.  See  Cope  v.  Rowland!,  2  U.tV. 
149  ;  2  Gale,  231  ;  6  L.  J,,  Ex.  63. 

Secus,  in  the  case  of  a  breach  of  a  mere 
revenue  t^ulatlon,  which  ia  enforced  by  a 

Eieise,]— A  factor  selling  a  parcel  of  prize 
manufactured  tobacco,  consigned  to  him  from 
his  correspondent  at  Guernsey,  of  which  a  regular 
entry  was  made  on  importation,  but  wiUMut 
having  entered  himself  with  the  excise  oflScer 
as  a  dealer  in  tobacco  nor  having  any  licence 
as  such,  may  yet  maintain  an  action  against 
the  vendee  for  the  value  of  the  goods  sold  and 
deliTered  ;  and  this,  though  the  totiacco  was 
sent  to  the  defendant  without  a  permit,  at  his 
desire ;  there  being  no  Iraud  up<m  the  revenue, 
but  at  most  a  breach  a£  revenue  regnlatloiis 
protected  by  penalties  ;  even  it  sncn  factor 
could,  upon  this  single  and  accidental  instance, 
be  considered  as  a  dealer  in  tobacco  witMn  the 
,29  Geo.  3,  a  68,  t-^V^^^^i^a^ip^  «veiy 
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perSDQ  who  ebftU  deal  in  tobacco  tirst  to  take 
out  a  licsQCC,  under  a  penalty.  Johiiton  v. 
md4»3i,  11  East,  180  ;  10  R.  R.  4i;5. 

The  6  Geo.  4^  c.  81,  as.  25, 26,  imiKisea  penalties 
OD  ftuf  mann&icturcr  of,  or  dealer  iu,  or  sdler  of 
tobacco,  who  shall  not  have  bis  name  painted  on 
his  entered  premises,  iu  manner  therein  directed, 
or  who  shall  manufacture,  deal  in,  retail  or  sqU 
tob,«xx),  without  taking  out  the  licence  required 
for  tliat  pnrpoa'j : — Held,  tlLit  the  elloct  of  these 
sections  was  to  imiKiso  a  penalty  on  the  pflEomlcr 
for  the  benefit  of  the  rqvenue,  but  that  they 
did  not  rentier  void  a  contract  for  the  sale  of 
tobacco  made  by  a  mnnufactarei'  or  dealer 
vho  Eoilcd  to  comply  with  their  reqaisitcs. 
S«iili  T.  Jiawhoody  14  M.  &  \V.  452  ;  15  L.  J., 
Ex.149. 

If  the  l<^slatarQ  had  intendod  to  prohibit  the 
amtract  itself,  if  only  for  thepurjiosesof  revenoe, 
it  would  bara  been  illegal,  and  no  action  could 
hare  been  maintained  on  it.  lb. 

An  agreement,  the  object  of  which  ia  to  enable 
an  unlicensed  person  to  sell  excisable  liquors, 
cnntrary  to  9  Gto.  4,  c.  61,  in  on  this  ground 
iU^  Rilchie  t.  Satith,  6  C.  B.  A&i  ;  18  L.  J., 
0.1'.  9;  13Jnr.63. 

An  agreement  having  for  its  object  the  carry- 
in<>  on  a  trade  in  contravention  of  the  excise 
htm  id  illegal.  lb. 

Secfurther,  BliVEiiUE. 

ConreTaaoer.J— The  44  Geo.  3,  c.  98,  s.  14, 
Thicb  imposes  a  penalty  on  any  unqualified 
person  who  acts  as  a  conveyancer,  is  a  prohibi- 
tory  act,  and  therefore  such  person  cannot 
recover  for  conveyances  drawn  by  hini.  Taylor 
V,  Croioland  Gat  and  Cokr  Cn.,  10  Ex.  293  ;  2 
C.  L.  R.  1247  ;  23  L.  J.,  Ex.  254  ;  18  Jur.  913  ; 
2  W.  E.  563. 

Favnbrokan.] — flMsnpra,  col.  IG2. 

Bo^«on.]— The  3  Hen.  8,  c.  11,  which  im- 
poses a  pennlty^  on  a  person  exercising  or 
occapying  himself  as  a  surgeon  without  being 
duly  admitted,  is  a  prohibition  of  his  practising 
OS  a  surgeon,  and  disables  him  from  recovering 
for  work  and  labour  as  such.  D'Allax  v.  Jom*, 
26  L.  J.,  Ki.  79  ;  2  Jur.  (N.S.)  979. 

Bat  a  plea  fonniled  on  that  statute  must  show 
that  the  work  was  done  within  the  places  to 
which  the  statnte  extends.  lb. 

Begiitration  of  Ships.]— A.  and  B.,  British 
sibjecta.  purchased  and  repaired  an  American- 
built  ship,  on  a  joint  speculation,  with  a  view  to 
employing  her  in  tlie  tratie  between  the  two 
coontries.  nntii  an  opportunity  should  occur  for 
Rselling  her  to  advantage  ;  tat  which  purpose 
they  procured  her  to  he  rcgistercJ  in  the  Onited 
States,  in  the  name  of  C,  a  citizen  of  that 
country,  upon  a  false  declaration  that  she  was 
bonft  fide  the  sole  property  of  C.  After  the  ship 
had  made  several  voyages,  B.,  who  had  had  the 
nuaagcmcnt  of  her,  attempted  to  exclude  A. 
fnm  his  share  in  the  specalation,  and,  in  spite 
of  the  dissent  of  A,,  sent  her  on  another  voyage 
to  America  ; — Held,  that,  even  supposing  the  de- 
claration, and  the  registration  thereby  effected, 
to  have  been  a  fraud  upon  the  American  law, 
and  the  subsequent  employment  of  the  ship  so 
registered  to  have  been  a  fraud  upon  the  English 
uavigatioo  laws,  such  fraud  would  not  prevent 
A.  from  maiotaining  a  suit  in  equity  against  B. 
foranaccoont  and  payment  of  nis  share  of  tlie 
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realised  profits  of  the  spocnlatlon.  Sharp  v. 
Taylor,  2  Ph.  80i;  ' 

The  courts  of  this  oountry  will  not  refuse  to 
administer  justice  between  joint  importers  of 
any  article  of  commerce,  merely  upon  proof  that, 
in  the  production  or  exportation  of  such  article, 
stmie  fiscal  law  of  the  conntry  of  produce  bos 
been  violated.  16. 

Agreement  between  A.,  B.,  and  C,  that  they 
shall  purchase  a  ship,  and  that  itshalt  be  registered 
in  the  names  of  A.  and  B.,  is  against  public 
policy,  and  dcmuvrer  allowed  to  bill  for  account 
in  Booh  transaction.  £attertbu  v,  Smyth,  3 
Hadd.  110. 

Andree  Shipping. 

m.  Contrarr  to  Poor  Laws. 

Ax  to  Pauper's  Basldence.]— A  covenant  with 
a  lessor  of  premises  in  a  parish  to  indemnify  the 
parish  against  any  paupers  which  the  covenantor 
may  cause  to  he  settled  in  it,  is  valid,  altliough 
it  was  objected  that  it  was  unreasonable,  in 
restraint  of  trade,  and  contrary  to  the  policy  of 
the  poor  laws.  ^VaUh  v.  Fustell,  3  U.  &  P.  467 ; 
0  Ring.  163  ;  7  L.  J.  (0.8.)  C.  P.  261. 

AbondgivCQ  to  parish  officers,  reciting  that 
B.  had  taken  a  house  in  the  parish  for  a  term  of 
seven  years,  and  conditionetl  to  indemnify  the 
parish  against  any  charges  which  they  might 
sustain  on  account  of  B.  and  his  family  in- 
coming inhabitants  of  and  belonging  to  the 
parish,  is  not  discharged  by  B.'s  purchasing  an 
estate  of  the  value  of  301.  in  the  parish,  and 
residing  on  it  upwards  of  forty  days  after  the 
expiration  of  the  seven  years'  lease.  Hdwardt 
V.  Uobhit,  1  M.  &  S.  120. 

n.  Sifllolttmk 

Bight  of  Vnqaalifled  Fraetltioiior  to  Beeover.] 

— A  person  not  duly  qualified  as  a  solicitor,  who 
nevertheless  acts  for  parties  in  an  action  in  the 
county  court,  and  does  solicitor's  work  for  them, 
is  not  entitled  to  recover  his  expenses  and  lei's 
from  those  for  whom  he  acts ;  the  Solicitors  Act. 
1874  (37  &:  38  Vict  c.  68).  s.  12,  having  enacted 
that  none  hut  duly-quali  fieri  solicitors  shall  be 
entitled  to  do  so.  Vcrlander  v.  EldolU,  .'il 
L.  J.,  Q.  B.  55  ;  45  L.  T.  543  ;  30  W.  B.  104  :  46 
J.  P.  229. 

Employing  TTncertifloatsd  BoUcitor— Costl.]— 

Under  the  Attorneys  and  Solicitors  Act,  1874 
(37  &  3S  Vict.  c.  68),  s.  12— which  enacts  that 
no  costs,  fee,  reward,  or  disbursement  on  accoun  t 
of  or  in  relation  to  any  act  or  proceeding  done 
or  taken  by  any  person  who  acts  as  an  attorncv 
or  solicitor  without  being  duly  qualified  so  to 
act  shall  be  recoverable  in  any  action,  suit,  or 
matter  by  any  person  or  persons  whomsoever — 
the  succtasf ul  party  in  a  legal  proceeding  can- 
not, where  the  solicitor  employed  by  him  was 
uncertificated,  recover  his  coste  or  disbursements 
from  the  partr  otherwise  liable.  Fowler  v.  Mon- 
nwuth*btre  Riilway  and  Canal  Co.,  48  L.  J 
Q.  B.  457  ;  4  Q.  B.  D.  334  ;  41  L.  T.  159  :  27 
W.  R.  659. 

The  G  &  7  Vict.  c.  73  (The  Attorneys  and 
Solicitors  Act),  s.  26,  does  not  extinguish  the 
debt  of  a  solicitor  or  an  attorney  for  costs  in 
respect  of  business  done  while  anccrtificatetl. 
but  only  his  remedy.  Jonet,  la  re,  S9  L.  J.,  Chi 
83  {  L.  B.  9  Kq.  63  i  211,.  T.  482 ;  18  W.  R.  159. 

Therefore,  where  a  client  has  taken  o-jt  an 
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order  of  course  for  taxation  of  his  solicitor's  bill, 
with  the  usnai  submissioa  to  pay  what  should 
be  found  dae,  and  the  m&stcr  bod  disallowed 
certain  items  for  business  dono  while  his  certifi- 
cate had  not  been  renewed : — Held,  that  he  was 
entitled  to  be  allowed  the  items  in  question.  lb. 
This  was,  however,  before  the  passing  of  the 
33  k.  34  Vict.  c.  97,  and  the  37  t  38  Vict.  c.  fiS, 
s.  12.   See  preceding  eate. 

Proceedings  taken  by  an  unccrtifi?atcd  attorney 
are  not,  as  affects  his  client,  deemed  void  or 
irregular.   Brown  v.  ToUey,  31  L.  T.  485. 

Orantiilff  Annuity  out  of  Froflti.] — Wbcre  a 
fiither,  who  never  was  duly  qualified  pursuant 
to  53  Geo.  3,  c.  127,  after  catling  on  for  some 
years  the  business  of  a  proctor  conjointly  with 
iiis  Fon,  who  was  duly  qualified,  retired,  and  his 
son  granted  him  an  annuity,  [Uiyable  out  of  the 
capital  or  profits  of  the  bi]sinesa,in  consideration 
of  his  retiring,  and  giving  up  his  share  in  the 
profits : — Held,  that  it  was  not  illegal  to  grant 
the  annuity  in  consideratioaof  the  father  ceasing 
to  do  that  which  was  illegal :  and  that  the  fact 
that  the  annuity  was  to  be  paid  out  of  the 
profits  of  the  business  did  not  make  the  transac- 
tion illegal,  within  53  Geo.  3,  c.  127,  e.  8,  but 
that  the  grant  was  voluntary,  and  that  the  con- 
sideration was  not  good  against  the  son's  creditors 
for  value.  Eddiion  v.  Jtotkery,  10  Jur.  (K.8.) 
y43  ;  11  L.  T.  134  ;  12  W.  R.  1138. 

Upon  the  dissolution  of  partnership  between 
JI.  &  A.,  solicitors,  it  was  agreed  that  H..  con- 
tinuing the  business  on  his  own  account,  should 
grant  to  A.  an  annuity,  and  be  at  liberty  to 
continue  his  name  in  the  firm,  guaranteeing  him 
against  all  liability  by  reason  thereof  : — Held, 
that  such  an  agreement  is  not  void  as  being 
against  public  policy.  Aubin  v.  Ili'lt,  2  Kay  ic 
J.  06  ;  25  L.  J.,  Ch.  36  ;  4.W.  R.  112. 

Agreement  as  to  Lou.l — A  coutrnct  whereby 
an  attorney  stipulates  with  a  client  to  receive,  in 
dusidemtion  of  the  advances  requisite  to  the 
conducting  the  proceedingg  to  a  succe?!<ful  issue, 
over  and  above  his  legal  costs  and  charges,  a 
sum  which  should  be  commensumte  with  his 
outlay  and  exertions,  and  with  the  benefit  re- 
sulting to  the  client,  is  void  on  the  ground  of 
maintenance.  Hirie  v.  Hopiwod,  0  C.  B.  (x.3.) 
r.G6  ;  30  L.  J.,  C.  P.  217  ;  7  Jur.  (H.S.)  775  ;  3 
L.  T.  G70  ;  9  W.  R.  272. 

AmL  ace  SoLlciTOlt. 
o.  Trade  TTnlona  and  Combinations. 

Agreement — Direct  Enforoement.]— By  the 

Trade  Unions  Act,  1871,  s.  4,  it  is  provided  that 
nothing  in  the  act  shall  enable  the  court  to  en- 
tertain any  legal  proceeding  instituted  with  the 
object  of  directly  enforcing  an  agreemcDt  for  the 
application  of  the  funds  of  a  trade  union  to  pro- 
vide benefits  to  its  members.  The  plaintiflEs, 
members  of  a  trade  union  within  the  act,  sought 
for  an  injnnctlon  to  restrain  other  members  from 
applying  the  fands  in  a  manner  coDtrary  to  an 
agreement  to  provide  benefits  to  members : — 
Held,  that  snca  an  injunction  would  not  be  a 
direct  enforcement  of  the  alleged  agreement,  and 
that  the  court  might  entertain  the  proceeding. 
Wolfe  V.  Mathrws,  51  L.  J.,  Ch.  883  ;  21  Ch.  U. 
194  ;  47  L.  T.  158  ;  30  W.  R.  838. 

Central  Society  sning  Branch  for  Wrongfully 
Dividing  rnnda.] — The  central  body  of  a  society 
brought  an  action  against  a  branch  to  restrain 


the  latter  from  dividing  certain  funds  in  posses- 
sion of  the  latter.  Some  of  the  rules  of  the 
society  provided  for  benefits  to  members,  and 
there  were  others  which  were  in  restraint  of 
freedom  of  trade: — Held,  that  the  action  coald 
not  be  maintained — (1)  as  it  was  broaght  to  en- 
force an  agreement  between  membeis  of  a  trade 
union  to  provide  benefits  to  members  within  the 
meaning  of  s.  4  of  the  Trade  Union  Act,  1S7I  ; 
and  (2)  as  the  agreement  could  not  have  been 
enforced  previously  to  that  act.  Duke  v.  Little- 
boy,  49  L.  J.,  Ch.  802  ;  43  L.  T.  216  ;  28  W.  R. 
977. 

Effeet  of,  on  Bigbta  of  Action.] — In  such  cases 
it  makes  no  difference  whetJier  a  central  society 
sues  a  branch,  a  society  sues  an  individual,  or  an 
individual  sues  a  society.  lb. 

Principle  on  which  Coart  Interfere!  to  prevent 
Expulsion  of  Kember  of  Volnntary  Assoeiation.} 

— The  foundation  of  the  jurisdiction  of  the  court 
to  prevent  a  member  of  a  voluntary  associa- 
tion from  being  improperly  expelled  is  the  right 
of  property  vested  in  such  member  of  which 
he  is  deprived,  liighy  v.  Connol,  49  L,  J.,  Ch. 
328 ;  14  Ch.  D.  482  ;  42  L.  T.  139 ;  28  W.  B.  650. 

Agreement  as  to  Lien.]  — An  agreement  entered 
into  by  a  number  of  dyers,  pressere,  bleachers, 
iw.,  at  a  public  meeting,  that  they  wonld  not 
receive  ony  more  goods  to  bo  dyed,  fcc.,  but  on 
condition  that  they  should  respectively  have  a 
lieu  on  those  goods  for  ibcir  general  baLince, 
is  good  in  law  ;  and  any  one  who  after  notice 
of  it  delivers  goods  to  any  of  those  persons 
must  be  taten  to  have  assented  to  these  terms ; 
and  consequently  cannot  demand  goods  so  cie- 
livered  to  any  such  dyer,  itc,  without  paying 
the  balance  of  his  general  account,  Kirkinan  v. 
Shatveroit,  6  Term  Rep.  14  ;  3  R.  R,  103. 

Hot  to  Oompete.] — An  agreement  betveen  two 
coachmasters  not  to  oppose  each  other,  and  to 
charge  thesamcpriceSjislcgaL  Heam-v.  GriMn, 
2  Chit.  407. 

An  agreement  between  three  persons  carrying 
on  the  trade  of  trunk  and  box  makers,  and 
travelling  by  themselves  and  their  servants  into 
various  parts  of  England  to  vend  trunks  and 
boxes,  to  divide,  and  not  interfere  with  certain 
districts  of  the  several  cities,  boroughs,  towns, 
and  villages,  as  set  forth  by  them  on  Bowles' 
post  map  of  England  ;  and  that  each  during  his 
life,  by  himself  and  his  agents  duly  authorised, 
should  travel  into,  to  sell  trunks  and  boxes  in  his 
way  of  business,  without  any  interruption  what- 
ever by  cither  of  the  other  two,  during  their 
joint  livas.  in  certain  cities,  boroughs,  towns,  and 
villages,  and  not  to  suffer  any  goods  in  the  trade 
to  be  manufactured  at  their  ehops,  houses,  or 
warehouses,  or  from  any  other  place,  for  the 
purpose  of  being  sold  or  disposed  of  on  the 
ground  to  be  travelled  by  the  other  parties 
thereto ;  and  not  to  aid  and  assist  auy  person  ta 
oppose  all  or  any  and  eitier  of  the  parties  ;  and 
not  to  purchane  any  tea-chest  or  cli&sts,  black  or 
green,  at  a  higher  price  than  (id.  or  8rf,  each  in 
Oxfonl ;  and  in  case,  at  any  time,  during  their 
joint  lives,  any  person  or  persons  should  set  and 
oppose  any  or  either  of  the  parties,  to  meet  to- 
gether and  enter  into  such  mutual  agreement,  to 
the  intent  therein  agreed  to,  as  should  be  bene- 
ficial to  the  mutual  interests  of  the  parties,  it 
being  their  declared  intention  not  to  do  any  act 
prejudicial  to  the  interests  of  each  other,  b^t  to 
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ftid  and  assist  each  other  in  their  trade  and  busi- 
ness  to  the  utmoet  of  their  power; — does  not 
opente  in  general  Testiaint  of  trade,  and,  as  an 
agreement  contemplatinga  partial  restraintonlj, 
if  founded  on  a  safflcient  and  valid  ccmsidera- 
tioD,  is  good.    Wieient  v.  EvatUy  3  Y.  ft  J.  318. 

jfot  to  Employ.] — The  condition  of  a  bond 
recited  that  the  obtigora  were  manofacturers  in 
Wigan  and  the  neighbourhood,  and  that  comhi* 
nations  of  workmen,  preventing  free  labour  by 
fear  of  social  persecution,  injnriously  interfered 
with  the  management  of  their  manufactories, 
and  that  these  combinations  were  sustained  by 
funds  extorted  from  workmen  employed  by  the 
manufiocturers,  and  that  measures  were  necessaiy 
to  protect  as  i^U  the  mannfncturera  in  the  free 
management  of  their  capital  as  the  workmra  in 
the  free  disposal  of  th^r  labour ;  wherefore  the 
manQ&ctnrers  had  ^;reed,  in  regard  to  the 
amount  of  wages,  the  periods  of  engagement,  the 
boms  of  work,  and  the  general  management  of 
their  establishments,  to  act  for  twelve  calendar 
months  in  conformity  with  the  lawful  tesolntitms 
<A  a  majority  of  the  manofactnrers  present  at  a 
meeting,  and  dcdared  that  the  bond  should  be 
void  if  this  agreement  were  performed.  In  an 
action  on  the  bond  : — Held,  that  the  bond  was 
illegal  at  common  law,  and  could  not  be  eti- 
fui^d,  as  being  contrary  to  public  policy  and 
innsttaint  of  trade.  Hilton  v.  ikktr«lnj,  6  Kl. 
*  BL  47 :  23  L.  J.,  Q.  B.  199  ;  2  Jur.  (S-S.)  587  ; 
i  W.  E.  326— Ex.  Ch. 

BaHnraing  Penalty.] — An  i^^ment  between 
persons  jointly  interested,  to  horse  a  cooob,  each 
of  them  one  stage,  on  the  road  from  L.  to  B. ; 
and  that,  in  case  of  default,  one  of  them  sliould 
sue  the  defaulter  for  a  penalty,  which,  when 
recovered,  was  to  be  divided  amongst  the  non- 
dcfaulrcrs,  ts  an  agreement  on  which  an  action 
may  be  maintained  against  the  defaulter,  by  one 
of  the  parties  appo£ted  bv  the  others  to  sue, 
and  the  others  need  not  join  In  the  action. 
Sadf  Rkurgtv.  Bateg,  3  Bin^r.  463 ;  11  Moore,  421 ; 
4  L.  J.  (0.8.)  C.  P.  169  ;  28  K.  R.  6iS9. 

A  contract  made  between  two  or  more  persona 
to  enter  into  a  partnerehip  in  contravciitirm  of 
the  law,  is  voi<l,  and  confers  no  ri^lits  upon 
either  party.  Armttroag  v.  Lexis,  i  II.  ii 
Scl. 

See  also  TliAIJS, 

p.  Oonalderatloa  or  Seonxity  tainted  with 
niesaJity. 

Vot  Ssfuroeable.] — Where  a  deed  is  given  as 
a  security  for  the  payment  of  a  debt  tainted 
wiUi  Hl^Uity,  the  law  which  will  not  enforce 
the  payment  of  the  debt  will  not  enforce  the 
payment  of  the  security.  I'isher  v.  Jtridge»,  3 
iiLtBL642;  2C.L.E.929;  23  L.  J.,  Q.  B.  276  ; 
1  Jnr.  (N.8.)  670  ;  2  W.  B.  706— Ex.  Ch. 

A.,  being  about  to  compound  with  his  credi- 
tns,  in  order  to  induce  B.  (one  of  them)  to 
CKMute  the  deed,  without  the  knowledge  of  the 
other  creditors,  gave  him  two  promissory  notes, 
each  beyond  the  amount  of  the  composition. 
Upon  the  first  of  these  becoming  due  it  was  dis- 
honoured, and  an  action  was  brought  upon  it, 
and  judgment  obtained,  and  execution  issued. 
C,  who  was  a  party  to  the  notes,  in  considera- 
tion of  A-'s  forbearing  to  enforce  the  judgment, 
gave  him  a  guarantee  for  the  amount  of  the 
indgment  and  the  outstanding  note ;  and  there- 


npon  the  two  notes  were  given  np  : — Held,  that 
the  guarantee  was  tainted  with  the  original 
fraud,  and  therefore  could  not  be  enforced,  not- 
withstanding part  of  the  consideration  for  it  was 
the  giving  up  a  judgment  in  an  action  in  which 
the  illegali^  might  have  been,  but  was  not 
pleaded.  Clay  v.  Raij,  17  C.  B.  (N.s.)  188. 
S.  P.,  Geere  v.  Mare,  2  H.  &  C.  339  ;  33  L.  J., 
Ex.  60 ;  8  L.  T.  463  ;  12  W.  E.  17.  See  ScoU  v. 
eUlmore,  3  Taunt.  226  ;  12  B.  B.  641. 

A  declaration  alle^^  that  the  plaintiSti,  who 
were  proprietors  of  a  newspaper,  at  the  solicita- 
tion and  request  ol  the  defendant,  publishetl  a 
statement  in  their  newspaper ;  that  one  C.  after- 
wards commenced  an  action  against  them  for  a 
libel  contained  in  the  publication  ;  and  that  the 
defendant,  in  consideration  of  the  premises,  and 
that  the  plaintib  would  defend  the  action, 
undertook  to  save  the  plaintiffs  harmless,  and 
indemnify  them  from  all  payments,  (lamages, 
costs,  charges,  and  expenses  which  they  might 
incur,  sustain,  or  be  liable  for,  by  reason  of  their 
pablishing  the  statement,  and  of  their  defending 
the  action  : — Held,  that  the  consideration  was 
mtire,  and  that  the  part  of  it  which  consisted 
of  the  publication  of  a  libel  being  illegal,  the 
whole  of  it  vas  tainted  with  illegality,  and  that 
the  action  could  not  be  supported ;  and  that  if 
the  former  part  of  the  consideration  was  rejected 
as  surplusage,  the  promise  was  then  void  as 
amounting  to  maintenance.  Sh'ickell  v.  Rot'uir, 
2  Hodges,  17  ;  2  Bing.  (n.c.)  634  ;  3  Scott,  59  ; 
6  L.  J.,  C.  P.  193. 

Whore  Valid.] — Where,  upon  an  advance  of 
money,  a  security  has  been  tnken  which  is  tainted 
with  usury  or  other  illegality,  and  afterwards 
another  security  is  taken,  for  the  same  advance, 
untainted  with  the  illegality,  and  obviating  any 
necessity  of  resorting  to  the  former  one  for  the 
recovery  of  the  money,  such  substituted  security 
is  valid,  and  the  money  really  advanced  can  be 
recovered  thereon,  Att.'Gen.  v.  Sollingworth, 
2  H.  &  N.  416  ;  27  L.  J.,  Ex.  102  ;  6  W.  B.  6S4. 

A  loan  of  money  at  usurious  interest  before 
the  repeal  of  12  Anne,  a  16,  is  a  good  considera- 
tion for  a  promise,  made  after  the  repeal,  to 
repay  the  loan  at  the  same  interest.  FliglU  v. 
Meed,  1  H.  &  C.  703  ;  32  L.  J.,  Ex.  265  ;  9  Jur. 
(N.B.)  1016  ;  8  L.  T.  638  j  12  W.  B.  63. 

4-  Oaminff  and  'Wa«erfiiff. 

See  QAmna, 

D.  INTBBPBBTAnON  OF  CONTBACTS. 
I.  CONSTB0CTION. 
a.  By  what  law. 

Where  mad*.]— The  place  of  making  a  con- 
tract should  be  considered  in  expounding  it  unless 
the  parties  have  a  view  to  another  kingdom. 
BoHnson  v.  Bland,  1  W.  BL  234,  256, 

The  law  of  a  country  where  a  contract  is  to  be 
enforced  must  govern  the  construction  of  such 
contract.   Bon  v.  J^pptnann,  6  CL  ft  F.  1. 

The  legality  of  a  contract  is  determined  1^  the 
lex  loci  contracttls.  Branley  v.  S.  E.  By.,  12 
C.  B.  (N.8.)  63  ;  6  L.  T.  458. 

When  a  contract  is  entered  into  in  one  country 
and  is  sought  to  be  enforced  by  the  courts  of  jus- 
tice of  another  country,  the  question  is,  not  only 
whether  it  is  a  valid  contract  according  to  the 
law  of  the  country  where  it  was  entered  into,  but 
whether  it  is,  or  is  not,  in  accordance  with  the 
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laws  of  the  country  in  which  it  is  sought  to  be 
enforced.  Sope  v.  Hope,  8  De  G.  M.  &  Q.  731  ; 
26L.  J.,Ch.  417  ;  3  Jur.(N.a)454  ;  5  W.  B.  387. 

As  a  general  rule  the  lex  loci  contractus 
governs  the  constnictioQ  of  contracts.  Gibbt  v. 
I'Teeatont,  9  Ex.  35  ;  22  L.  J.,  Ex.  S02  ;  17  Jur. 
830  ;  1  W.  B.  482. 

Therefore  if  a  bill  of  exchange,  on  the  fiice  of 
which  no  interest  is  reserved,  is  draWu  in  one 
country,  payable  in  another,  the  draw'er  is  liable 
on  its  dishonour  1o  pay  as  damages  interest  at 
the  curi'ent  rate  in  the  coiintry  where  the  biU 
was  drawn.  lb. 

In  an  action  on  a  contract  where  the  question 
at  issue  has  no  relation  to  the  manner  of  per- 
formjng  the  contract,  or  to  the  consequences  of 
non-performance,  and  relates  entirely  to  the  cScct 
of  the  trausaction  at  the  place  where  it  was  entered 
into,  the  liability  of  the  defendant  must  be 
determined  by  the  lex  lool  cotftractOs.  Seott  v. 
PiUeingtou,  2  B.  &  S.  11 :  31  L.  J.,  Q.  B.  81  ;  8 
Jar.  (K.8,)  667  ;  6  L.  T.  21. 

A  contract  between  domiciled  Englishmen,  re- 
lating to  real  estate  in  a  foreign  country,  is  to  hs 
determined  by  the  lex  loci ;  bat  a  contract  be- 
tween an  Eoglishman  domiciled  and  rcsidcat  in 
England  and  an  Englishman  resident  in  a  foreign 
country,  but  not  having  acquired  a  foreign 
domicil,  must  be  governed  by  the  rules  of 
English  law.  Cuod  v.  Coi>d,  33  Bcav.  314 ;  3 
N.  R.  275  ;  33  L.  J.,  Ch.  273  ;  ft  Jur.  (N.8.)  1330. 

The  rule  governing  the  interpretation  of  a  con- 
tract made  in  one  country,  to  be  performed  wholly 
or  partly  in  anot  her  country,  is,  that  the  law  of  the 
country  where  the  contract  is  made  governs  as  to 
the  nature  of  the  obligation  ;  and  the  interpre- 
tation of  it,  if  the  parties  to  the  contract  are 
cither  subjects  of  a  power  there  ruling,  or  as 
temporary  residents  owe  that  power  a  temporary 
all^iance.  In  cither  case  they  must  be  under- 
stood to  submit  to  the  law  there  prevailing,  and 
agree  to  its  action  on  their  contract.  Peniamlar 
and  Oriental  Steam  Narigatton  Gt.  v.  Skrnd, 
3  Moore,  P.  C.  (n.s.)  272 ;  11  Jnr.  (H-B.)  771  ; 
12  L.  T.  808  ;  13  W.  R.  1049. 

It  is  immaterial  that  such  agreement  bo  to  be 
Tuled  by  the  lex  loci  contractus  is  not  so  ex- 
pressed in  terms  ;  it  is  equally  an  agreement,  in 
fact,  presumed  de  jure  :  and  a  foreign  court  in- 
terpreting or  enforcing  a  contract  so  nuule  on 
any  contrary  rule,  defeats  the  intention  of  the 
parties,  as  well  as  neglects  to  observe  the  re- 
cognised comity  of  nations.  lb. 

Intention.] — The  rights  of  parties  to  a  con- 
tract are  to  be  judged  of  by  that  law  which  they 
intended,  or  rather,  by  what  they  may  justly  be 
presumeti  to  have  bound  themselves.  Llcyd  v, 
Guihcrt.  6  B.  &  8.  100;  35  L.  J.,  Q.  B.  74; 
L.  R.  1  Q.  B.  115  ;  13  L.  T.  602— Ex.  Ch. 

A  party  who  relies  upon  a  right  or  an  exemp- 
tion by  foreign  law,  is  bound  to  bring  that  law 
properly  before  the  court,  and  to  estatdish  it  in 
proof,  otherwise  the  court,  not  being  authorised 
to  notice  such  law  without  judicial  proof,  must 
proceed  according  to  the  law  of  England.  lb. 

Where  a  contract  of  affreightment  docs  not 
provide  otherwise,  there,  as  between  the  parties 
to  such  contract,  in  respect  of  sea  damage  and 
its  incidents,  the  law  of  the  ship  should  govern. 
Ih. 

Hethod.] — ^When  a  contract  is  made  in  a 
foreign  country,  and  in  a  foreign  language,  an 
English  court,  having  to  construe  it,  must  first 


obtain  a  translatt(m  of  the  instrument ;  secondly, 
an  cxpluiation  of  the  terms  of  art  (if  any) ; 
thirdly,  evidence  of  the  foreign  law  applicable 
to  it ;  and  fourthly,  evidence  of  any  peculiar 
rules  of  construction  which  may  exist  in  that 
law ;  and.  must  then  itself  interpret  the  instm- 
ment  on  ordinary  principles  of  construction. 
m  Sjm  *:  JtkiUipg,  10  H.  L.  Cas.  631 ;  3  N.  B. 
6;>3  ;  33  L.  J.,  Ch.  139. 

BofferanM  to  roraigii  Ltv— SffMt  of.]— A 

reference  to  foreign  law  in  an  English  contract 
does  not  incor|>oratc  the  foreign  law,  but  merely 
affects  the  interpretation  of  the  contract.  Decer, 
Ex  parte.  Suae,  In  re,  56  L.  J.,  Q.  B.  652 ;  18 
Q.  B.  D.  660— C.  A. 

Qneitions  of  Proeednrt,] — ^The  law  of  the 
country,  where  a  contract  is  made  or  is  to  be 
performed,  furnishes  the  rules  for  expounding 
the  nature  and  extent  of  its  oldigations.  Fer- 
ffutim  V.  Fyffe,8  CI.  St  F.  121. 

But  the  law  of  the  oonntry,  where  it  is  sought 
to  enforce  the  performance  <rf  a  contract,  governs 
all  questions  as  to  the  remedy  and  mode  of 
procedure,  including  lapse  of  time,  lb. 

As  to  contracts  purely  jiersonal,  it  is  a  general 
rule  that  questions  relating  to  the  validity  and  to 
the  interpretation  of  acont  ract,  arc  to  be  governed 
by  the  law  of  the  country  where  the  contract  was 
made ;  and  if  a  remedy  for  the  non-pcrfonnance 
of  a  contract  is  sought  in  another  country,  the 
mode  of  suing,  and  the  time  within  which  the 
suit  must  be  brought,  arc  governed  by  the 
law  of  the  country  in  which  the  notion  is 
brought.  Cooper  V.  Walde^ race  (^Eariy,  2  Bca.v. 
282. 

Questions  of  procedure  arc  to  be  determined 
by  the  lex  fori,  not  by  the  lex  loci  oontractllts. 
.^far  Farlane  v.  A'orris,  2  B.  &  S.  783  ;  31  L.  J., 
Q.  B.  245  ;  9  Jur.  (N.s.)  74  ;  6  L.  T.  492. 

Sembic,  that  set-off  is  matter  of  procedure, 
and,  as  such,  determinable  by  the  lex  fori.  lb. 

The  law  of  the  country  where  the  contract  & 
to  be  enforced,  not  that  of  the  country  in  which 
it  is  made,  governs  the  question  of  admissibility 
of  evidence  on  a  trial  nrii^ing  out  of  such  con- 
tract. .Sain  V.  Whiteharen  and  Furnesa  Itif., 
3  H,  L.  Gas.  1.   See  altj  iNTBSyATIOKAi.  Law. 

b.  Partionlar  Worda,  Terms  and  Phrasas- 

Conitmetion  for  Court.]— The  construction  of 
a  contract,  unless  there  is  something  peculiar  to 
the  words,  by  reason  of  the  custom  of  the  trade 
to  which  the  contract  i-elatcs,  is  for  the  court. 
Jtowet  V.  Shand,  46  L.  J.,  Q.  H.  561 ;  2  App.  Cas. 
455  ;  36  L.  T.  8.=>7  ;  25  W.  R.  730. 

The  construction  of  a  contract,  and  the  mean- 
ing of  particular  words  used  in  it,  are  for  the 
judge,  except  in  cases  where  there  is  cviilcnce 
that  a  particular  word  was  used  in  a  sense 
[Hjculiar  to  a  particular  trade  or  business,  or  that 
its  meaning  depends  on  the  usage  of  a  mrticular 
place.  Simpson  v.  Margition,  HQ.  B.  23;  17 
L.  J.,  Q.  B.  81 ;  12  Jur.  155. 

Where  it  was  agreed  that  an  auctioneer  should 
receive  a  commission,  in  cose  a  sale  of  an  estate 
should  be  effected  within  two  months  of  a  given 
day  : — Held,  that  months,  primA  facie,  meant 
lunar  months,  and  that  the  snbsequent  conduct 
of  the  parties  was  not  to  be  look«i  at  to  show 
that  it  meant  calendar  mouths.  lb. 

In  an  action  upon  a  covenant,  or  other  written 
agreement,  it  is  tne  duty  of  the  judge  to  state 
to  the  jury  ita  coustraction  as  a  matter  of  law. 
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ortoe^Iain  to  them  how  &r  its  constrnction 
innT  be  moiUficd  1^  evidence  of  usage,  when  snch 

evidence  is  aclmiasiblc  :  ami  in  cases  where  such 
evidence  is  not  sdmissible,  nnd  the  construction 
of  the  contract  is  a  question  of  law,  his  omitting 
to  ilirect  the  jury  as  to  its  construction  is  a  niis- 
dircction.  Griffitht  v.  Rigby,  1  H.  &  N.  237  ; 
33  L.  J.,  Ex.  284. 

In  an  action  on  a  covenant  on  a  demise  of 
coal  mines,  accompanictl  by  a  proviso  that  in 
cose  the  coals,  so  far  as  the  same  coul<l  be  fairly 
wroujiht,  should  be  worketl  out  prior  to  tlie 
cxpimtioa  of  the  term,  the  rent  should  cease,  it 
i«  a  misdirection  on  the  port  of  the  judge  to  leave 
the  meaning  of  the  proviso,  especially  with  refer- 
ence to  tlio  wonls  "fairly  wrought,"  to  the  jury, 
npoii  evidence  as  to  the  impossibility  of  working 
the  mine  at  a  profit ;  the  question  of  profit 
having  no  bearing  upon  the  proviso,  which  re- 
garded only  the  manner  of  working ;  and  the 
cfinstmction  of  which  was  a  question  of  law  for 
the  judge  to  determine  by  his  direction.  lb. 

If  a  doubt  ari,se3  upon  the  construction  of  a 
phrase  in  a  written  instrument,  it  is  to  be  de- 
cided by  the  court  upon  inspection,  and  not  by 
the  jury.    Rex  v.  JIuckt,  1  Stark.  b9.\. 

In  Equity.] — There  is  no  equitable  construction 

of  on  agreement  distinct  from  its  legal  con- 
struction. Scott  V.  Lirerpool  Carporatlon,  28 
L.  .r^  Ch.  220  ;  5  Jur.  (NA)  105  ;  7  W.  K.  153— 
L.JJ. 

Where  the  law  has  declared  the  construction 
of  a  contract,  a  coort  of  equity  will  not  interfere 
to  aid  cither  of  the  parties  merely  on  the  ground 

their  own  or  their  agents'  dealings  under  it,  for 
that  would  be  to  make  a  new  contract,  which  can 
only  be  done  by  mutual  consent,  by  persons 
propcrlv  authorised,  and  in  due  form.  Midland 
Great  WetUm  Ry.  v.JokHxm,  6  H.  L.  Cas.  798 ; 
4  Jar.  (HA)  643  ;  6  W.  B.  510. 

If  aach  dealings  relate  to  a  contract  with  an 
incorporated  company,  the  new  contract,  like  the 
old  ouc,  must  be  under  scat  lb. 

Langnage  that  of  both  Fartiu.] — An  ngree- 
ment  must  be  taken  to  be  in  the  wonls  of  both 
TKirties.  Wood  v.  Copper  M\»er»  7  C.  B. 
V06  ;  18  L.  J.,  C.  F.  2»3. 

CoastroettoBPrafeindiAioli  glm  Kaaniiv.] 

— Words  construed  so  as  to  have  some  meaning 
ratlicr  than  rejected  :  therefore  vendor  proposing 
a  price,  clear  of  all  expenses,  construed  that  the 
purchaser  fihould  bear  the  expense  of  making  out 
the  title,  the  law  imposing  on  him  the  expense  of 
the  conveyance.  Stratford  v.  Boiworth,  2  Ves. 
ft  B.  341. 

Ordinary  HMiiing,] — In  coastruing  iustm- 
meiit8,  the  words  are  to  be  construe*!  according 
to  their  strict  and  primary  acceptations,  ank-»s 
from  the  context  of  the  instrument,  and  the  in- 
tention of  the  parties  to  be  collected  from  it, 
they  appear  to  t>e  used  in  a  different  sense,  or 
anlo«s  itt  their  strict  sense  they  are  incapable  of 
being  cnrricil  into  effect ;  subject,  however,  to 
ibis,  tliat  the  meaning  of  n  particular  word  may 
be  shown  \tj  parol  evidence  to  be  different,  in 
some  porticolar  place,  trade,  or  boslness,  from  its 
proper  and  ordinary  signification.  Mallan 
Ma^,  IS  M.  &  W.  611  ;  14  L.  J.,  Ex.  48  ;  9  Jur. 
19. 

By  articles  of  agreement  between  A,,  described 
as  of  Great  Russell  Street,  Bloomsbury  Square, 
is  the  county  of  lliddlcsex,  and  B.,  the  former 


agreed  to  instruct  the  latter  in  the  business  c/t  a 
surgeon-dentist  for  a  term  of  four  years ;  and  it 

was  stipulated  that  B,  should  not,  without  "the 
consent  of  A,,  carry  on  the  business  of  a  surgeon- 
dentist  "  in  London,  or  any  oE  the  towns  or  places 
in  Kngland  or  Scotland"  where  A.  may  have 
been  practising  before  the  expiration  of  the 
term  : — Hekl,  that,  in  its  strict  and  proper  mean- 
ing, the  word  Lonclon  meant  the  city  of  London, 
in  which  sense  it  ought  to  be  undcrstnnd,  as 
there  was  nothing  in  the  context  to  prevent  its 
Ixiing  construed  in  its  proper  sense  ;  and  that  a 
statement  in  the  case,  that  London  ha4l  a  popular 
or  colloquial  sense,  in  which  Great  ILukscII  Street 
wouUl  be  understood  to  be  within  its  limits,  was 
not  sufficient  for  the  purpose  of  causing  a  dif- 
ferent construction  to  be  put  upon  that  word  in 
the  in.'jtrument.  lb. 

Contracts  should  be  construed  accoi-ding  to  the 
natural  meaning  of  the  words  iiseii,  cicfpt  (a) 
wliere  the  context  affonls  a  different  interpreta- 
tion, and  (b)  where  their  conventional  meaning 
is  not  the  same  as  their  legal  sense  ;  in  the  latter 
case,  the  meaning  to  be  attributed  to  the  words 
must  depend  upon  whether  the  parties  at  the 
time  of  making  the  contract  had  or  had  not  the 
Liw  in  their  contemplation,  McCoican  v.  liaine, 
[1891]  A.  C.  401  ;  65  L.  T.  C02  ;  7  Asp.  M.  C.  89. 

Meaning  aoqnirsd  by  XereantUe  Viage.]— If 

a  mercantile  document  is  insensible  when  read 
according  to  the  ordinary  RCnsc  of  the  words 
used  therein,  it  is  a  question  for  the  jury  whether 
the  language  thereof  has  not  acquiral  a  definite 
meaning  by  mercantile  usage.  Anhicortk  v. 
Rcdford,  4S  L.  J.,  C.  P.  57  ;  L.  B.  9  C.  P.  20. 

A  plaintiff  sold  to  the  defendants  goods ;  the 
invoice  was  date<l  the  1st  of  May,  and  at  the 
foot  of  it  were  written  the  wonls,  "  Terms — Net 
cash,  to  be  paid  within  six  to  eight  weeks  from 
date  hereof."  The  goods  not  having  been  paid 
for,  the  plaintiff  issued  a  writ  to  recover  the  price 
on  the  18th  of  June,  scarcely  seven  weeks  from 
the  Ist  of  May.  At  the  trial  the  judge  left  to 
the  jury  the  question  whether  the  credit  had  ex- 
pired on  the  18th  of  June  according  to  mercan- 
tile usage  ;  the  jury  having  found  that  thcaction 
was  not  bi-oHght  too  soon  : — Held,  that  the  direc- 
tion to  the  jury  was  proper,anil  that  the  plaintiff 
was  entitled  to  the  verdict,  lb. 

Inserted  by  Mistake.]— By  a  written  agree- 
ment the  plaintiff  unitcrtook  to  do  work  to  some 
houses  of  the  defendant  in  South  Street  and 
Southampton  Street.  It  was  proved  that  the 
defendant  had  no  houses  in  Southampton  Street. 
The  judge  askctl  the  jury  whether  the  ]>arties 
meant  to  describe  houses  in  South  Street  only, 
and  whether  the  insertion  of  the  wont  ■'  and  "  in 
the  agreement  was  a  mistake  :^ — Held,  that  the 
judge  should  have  construed  the  agreement  him- 
self, and  not  have  left  it  to  the  jury  to  say 
whether  there  was  a  mistake.  Hitchin  v.  Groom, 
.-)  C.  B.  515;  17  L.  J.,  C.  P.  145. 

Ai  to  Time.] — Where  a  thing  is  to  be  done  in 
a  reasonable  time,  the  reasonableness  of  tlie  time 
is  a  question  wholly  for  the  jury.  .\'eltoa  v. 
Patrick,  2  Car.  &  K.  641. 

.  A  contract  to  be  performed  "  direct  Iv,"  means 
to  be  pcrformc*!  not  "  within  a  reasonable  time," 
but  "speedily,''  or  at  least  "as  soon  as  prac- 
ticable."   Duacaii  v.  IhpJtam,  8  C,  B.  22."., 

On. the  18th  of  February  the  plaintiff  wn>te  to 
I  the  defendant,  offering  to  supply  him  with  lin* 


Digitized  by 


286 


CONTRACT— Jnfcrprctaifon  o/. 


286 


seed  cako  at  10^.  lot.  per  ton  j  on  the  19th  the 
(tefecdant  replied,  "I  can  take  five  tons  at 
102.  lOf.,  but  it  rnoBt  be  put  on  board  directljr ; " 
and  on  the  22nd  the  plaintiff  again  wrote,  "I 
shalllship  you  five  tons  beet  cakes  to-morrow  "  : 
— Hold,  that  this  correspondence  did  not  prove  a 
contract  on  the  part  of  the  defendant  to  accept 
cake  to  be  delivered  within  a  reasonable  time. 
lb. 

Contrtet  for  Leaia— "Inimectiate  PoiMHion 

if  required."] — In  a  contract  for  a  lease  the 
words  "immediate  possession  if  required"  do 
not  fix  the  commencement  of  the  term.  Sock 
Pmiland  (^ment  Co.  r.  Wilmm,  52  L.  J.,  Ch. 
214. 

•■Say  about"  — Word!  of  Expectation.] —A 

charter-party  provided  thrit  the  ship  should  pro- 
ceed to  the  port  of  loading  and  there  load  "  a  fnll 
and  complete  cargo  of  iron  ore,  say  abont  1,100 
ton?."  The  charterer  provided  a  cargo  of  1,080 
tons,  the  actual  capacity  of  the  ship  being  1,210 
tons: — ^Held,  that  the  words,  "say  about  1,100 
tons,"  were  not  mere  wokIs  of  expectation,  but 
words  of  contract,  and  that  tlic  charterer's  under- 
taking was  not  to  load  the  ship  up  to  her  actual  ca- 
pacity ;  but  that  three  per  cent,  was  a  fair  amount 
of  excess  over  1,100  tons  to  allow  in  estimating 
what  was  a  full  and  complete  cai^o  of  about 
1,100  tons,  and  consequently  that  the  cargo 
actually  provided  fell  short  of  the  charterer's 
obligation  by  fifty-three  tons.  Morris  v.  Zeriton, 
46  L.  J.,  C.  P.  409  ;  1  C.  P.  D.  155  ;  34  L.  T. 
676  ;  24  W.  K.  517. 

Treiglit  payalile  on  Kaasnremmt  of  Qoodi — 
Flsoa  of  Kwurarement.] — By  a  charter-party 
made  between  plaintiff,  a  shipowner,  and  defen- 
dants, merchants  at  Manchester,  it  was  agreed 
that  plaintifTs  ship  slioulil  sail  to  Bombay,  and 
there  IcMid  a  cargo  of  cotton,  and  proceed  with  it 
to  Liverpool  and  "deliver  the  same"  on  being 
paid  freight  at  the  rate  of  "75«.  per  ton  of 
fiO  cubic  feet  delivered  ;  the  freight  to  be  paid 
on  right  delivery  of  the  cargo."  The  ship  accord- 
ingly sailed  to  Bombay,  and  received  a  cargo  of 
cotton,  which,  previously  to  being  loaded,  had 
been  subjected  in  accordance  with  the  usual 
practice  to  a  high  hydraolic  presBorc,  so  as  to 
reduce  its  contents  to  a  minimnm.  On  being 
rcmoTed  from  the  hold  at  Liverpool,  the  cotton 
iiatnralhr  expanded  very  considerably,  and  the 
plaintiff  claimed  in  this  action  freight  on  its 
measurement  when  delivered,  and  not  when 
sliippcd.  At  the  trial  it  was  proved  to  be  the 
custom  of  the  Bombay  trade  to  pay  freight  for 
cotton  goods  under  a  charter-party  worded  as 
above,  on  the  measurement  of  the  goods  at  the 
]-,ort  of  shipment,  No  evidence  was  given  to 
eltow  that  plaintiff  had  actual  notice  of  the 
custom  : — Held,  first,  that  apart  from  the  custom 
proved,  the  freight  was  payable,  on  a  true  con- 
struction of  tne  charter-party  itself,  on  the 
measurement  of  the  goods  when  shipped,  and 
not  when  delivered  ;  and,  secondly,  that  the  evi- 
dence of  the  custom  was  properly  admitted  as 
not  being  contnidictory  of  the  terms  of  the 
charter-party.  Buckle  v.  Knoov,  36  L.  J,,  Ex. 
49  ;  L.  B.  2  Ex.  125  ;  16  L.  T.  231  ;  16  W.  B. 
688. 

Per  Kelly.  C.B.,  and  Pigott,  B.,  that  the  cir- 
cumstances of  Uie  case  were  snch  as  to  raise  a 
preeumption  that  the  plaintiff  was  aware  of  the 
custom.  Ih, 


Per  Channell,  B.,  that  the  fact  of  the  plaintiff 
not  having  been  proved  to  have  bad  notice  of  the 
custom  was  an  objection  rather  to  the  weight 
than  to  the  admissibility  of  the  evidence.  Ih. 

"  Say  not  less  than."] — In  an  agreement,  on 
the  12th  December,  between  A.  anil  B.,  that  B. 
should  deliver  to  A.  all  the  wool  which  B.  might 
pull  up  to  the  6th  January,  "say  not  less  than 
100  packs,"  the  word  "say"  in  this  agreement 
must  be  read  as  if  it  had  been  written  "  that  is 
to  say  ; "  and  the  words  following  it,  therefore, 
must  be  taken  to  form  part  of  a  binding  stipula- 
tion, and  not  to  be  merely  words  of  conjecture 
or  estimate ;  and  the  true  conittruction  of  the 
agreement  is,  that  B.,  on  his  part,  was  bound  to 
deliver  at  least  100  packs  of  wooL  Letming  v. 
Snaith,  16  Q.  B.  276  ;  20  L.  J.,  Q.  B.  164  ;  16 
Jur.  988. 

The  court,  in  construing  a  mercantile  contract, 
is  bound,  in  tlic  absence  of  any  averment  to  the 
contrary,  to  construe  all  words  in  their  ordinary, 
and  none  in  any  technical  sense.  Ih. 

'*  If  Bemainder  are  as  Good  as  Sample,  yoa 
may  send  me  thirty  more  " — Less  than  thirty 
sent.] — Plaintiff  wrote  to  defendant,  "I  have 
bought  100  cheese,  30  of  which  are  vciy  fine, 
80  Iba.  a  cheese.  The  remainder  are  not  so 
large.  On  receipt  of  your  order,  I  will  forward 
sample."  Defendant  replied,  "You  may  send 
me  6  Cheddar  cheese  as  a  sample."  Plaintiff 
sent  6  with  a  letter  saying,  "I  am  obliged  to 
cliange  one  of  the  cheese,  fearing  it  would  not 
bear  carriage."  Defendant  afterwords  wrote, 
"  If  remainder  arc  as  good  as  sample,  you  may 
send  me  30  more.  You  may  also  send  sample  of 
the  smaller  ones,  and  say  the  lowest  price  for 
cash."  Plaintiff  replied,  "  Yonr  favour  to  hand. 
I  will  send  the  cheese  to-morrow ;  I  could  not 
say  less  than  78j(.,  they  ought  to  be  80«."  The 
plaintiff  then  forwardtnl  to  defendant  12  larger 
cheeses,  and  6  smaller  ones,  which  defendant 
refused  to  accept,  as  he  said  on  account  of  bad- 
ness of  quality : — Held,  that  he  was  bound  to 
accept  the  12  larger  ones,  but  not  the  6  smaller 
ones,  as  the  contract  for  the  larger  ones  did  not 
mean  30  absolutely,  but  as  many  of  the  lot  of  30 
as  were  of  the  same  quality  as  the  samples  pre- 
viously sent,  and  as  the  6  smaller  ones  were 
sent  as  Bomplcs  merely,  which  the  defendant  was 
not  bound  to  keep,  ^met  v.  SmUey^  3  L.  T. 
609. 

"Froseoutlon  Laid."] — Freeholders,  claiming 
a  common  right  of  fishery,  subscribed  an  agree- 
ment to  bear  each  other's  expenses  of  defending 
any  prosecution  laid  against  them  for  fishing  in 
the  alleged  common  water.  A  question  arising 
on  the  trial  of  a  civil  action  against  subscribers 
for  so  fishing  ; — Held,  that  the  words  "prosecu- 
tion laid,"  in  the  agreement,  must  be  taken  to 
mean  criminal  proceedings  only.  RavMm  v. 
JenkiKt,  4  Q.  B.  419  ;  12  L.  J.,  Q.  B.  161. 

Vendor  "  to  take  upon  himself  all  risks  and 
dangers  of  Sea."  ] — By  an  agreement  in  which  C. 
was  described  as  vendor,  and  P.  as  purchaser,  C. 
agreed  to  ship  a  cargo  of  ice,  and  on  being 
shipped,  to  forward  to  P.  bills  of  lading,  on 
receipt  of  which  he  was  to  "  take  upon  hiTnuif 
all  risks  and  dangers  of  the  sea,  &c.,"  he  agreeing 
olso  to  buy  and  receive  the  ice  on  its  arrival 
taking  the  ice  from  alongside  the  ship,  and  pay- 
ing for  it  in  cash  on  delivery  at  the  rate  of 
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so*,  per  ton,  weighed  on  IxKird  daring  deliveiy  : 
— Held,  that  the  effect  of  the  clause  an  to  risks 
and  dangers  ot  the  seas  was  not  merely  to  eove 
C.  from  liability  for  non-delivery,  but  to  bind  P. 
to  insare  the  cargo  on  receiving  the  bill  of 
Isdioe ;  and  that  the  ship  and  cargo  having 
been  Tost  on  the  voyage  through  perik  of  the  seas, 
P.  was  liable  to  pay  C.  the  price  or  the  vnluc  of 
the  cargo.  CaiUt^  v.  Plav/trrd,  41  L.  J.,  Ex.  44  ; 
L.  R.  7  Ex.  98  ;  26  L.  T.  315  ;  20  W.  K.  440— 
Ex.  Ch. 

And  tee  Sai£  and  SHiPPlNa  (^C&arier-party'). 

AgrMnunt  to  nw  ^neaoe  utd  Beeare  fitoa- 

tiffiD.] — A  party  agreed  with  another  as  follows  : 
— "  Frovidetl  you  use  your  influence,  and  secure 
me  the  situation  of  superintendent,  I  agree  to 
pay  yon  the  amount  of  my  first  quarter's  salary  "  : 
— ^Held,  that,  to  maintain  an  action  on  the  agree- 
ment, the  iuftueocc  used  must  be  such  that  the 
situation  was,  in  fact,  secured  by  it.  Xeelly  t. 
Lock,  8  Car.  *:  P.  527. 

"BeeeiTing  Hotice,"] — A  declaration  stating  a 
pTomise  of  a  defencknt  to  be,  that  "  if  he  received 
ECTcn  days' "  notice  requiring  the  appearance  of 
W.  at  a  place  to  be  in  the  notice  named,  he  would 
produce  nim,  need  not  aver  a  notice  in  writing. 
Thompnm  v.  Aylin/f,  i  Ex.  614 ;  19  L.  J,, 
Ex.  55. 

A  declaration  set  out  an  agreement,  dated  the 
27th  April,  1840,  whereby,  after  reciting  that  the 
defendant  was  indebted  to  the  plaintiSs  in  60/,, 
TO  be  repaid  with  interest  at  6/.  per  cent.,  it  was 
agreed  "that  the  60/.  shall  remain  in  the  hands 
of  the  defendant  from  the  date  thereof,  for  one 
whole  year  :  that  at  the  expiration  of  that  period 
(if  the  interest  shall  be  then  paid,  and  no  notice 
be  then  given  to  call  in  the  same),  the  60/.  shall 
continue  in  the  hands  of  the  defendant  for 
another  year,  and  so  on  from  year  to  year,  until 
notice  in  writing  shall  be  given  by  the  plaintiff 
to  call  in  the  same;  that  twelve  calendar  months' 
notice  in  writing  shall  be  given  to  call  in  the 
60^.,  and  that  at  the  expiration  of  the  notice  the 
came  shall  be  paid  by  instalments  of  10/.  every 
third  month  until  the  whole  amount  be  paid,  the 
first  payment  of  102.  to  be  made  at  the  expira- 
tion of  fifteen  months  from  the  date  of  the 
notice,  so  that  the  whole  amount  of  60/.  shall  be 
paid  by  the  end  of  two  years  and  six  months 
from  the  date  of  the  notice,"  and  averred  that  a 
notice  in  writing,  dated  the  2yth  day  of  May, 
1846,  was  served  upon  the  defendant  to  call  in 
the  principal,  and  that  although  twelve  calendar 
months  from  the  date  of  such  notice  and  service 
elapsed  before  action,  and  although  six  months 
from  the  expiration  of  the  twelve  months  had 
also  elapeed,  and  although  two  instalments  had 
bcccMne  dae,  yet  the  defendant  had  not  paid  the 
same: — Held,  that  after  the  expiration  of  the 
fiiEt  year,  the  notice  to  pay  on  the  principal 
might  be  given  at  any  period  of  the  year,  and 
that  the  time  for  payment  of  the  instalment  was 
to  bo  calculated  from  the  date  of  the  notice,  not 
from  the  day  of  the  year  correspomling  with  the 
date  of  the  agremcnt.  SrotOH  t.  Sartill,  3  Ex. 
846;  17  L.  J.,  Ex.278. 

Belkult  in  Fayment  on  Demand.] — Where  by 
the  terms  of  a  mortgage  deed  the  plaintiffs  were 
to  remain  in  po88cs:9ion  on  their  own  accountf 
and  managed  the  mortpged  property  until  they 
should  make  default  in  payment  the  mort- , 
gage  money  upon  demand  in  writing  in  manner  1 


specified,  end  such  demand  was  mode  on  the 
wife  of  one  of  the  plaintiffs  during  the  plaintiff's 
absence  by  a  person  who  represented  himself  as 
the  defendant's  agent,  and  upon  non-payment 
the  defendant  forthwith  entered  upon  possession 
and  seized  the  mortgaged  property  : — Held,  in 
an  action  of  trespass  against  the  mortgagee,  that 
such  non-payment  before  the  plainti&  had  had 
any  opportunity  to  Inquire  into  the  truth  of  the 
allcg^  agency  did  not  constitute  default,  and 
that  the  defendant  was  liable  to  the  mortgagors 
in  substantial  damages.  Moore  v.  Slielley,  a2 
L.  J.,  P.  C.  35  ;  8  App.  Cos.  285  ;  48  L.  T.  916— 
P.O. 

Default  in  <'Fuuotual  Payment"  of  Lutal- 
ment—Bight  to  T«tak«  FosMssion  of  Qoods.]— 

A  piano  was  let  on  the  three  years'  hire  system, 
under  on  agreement  providing  that  "  In  case  of 
default  in  the  punctual  payment  of  any  instal- 
ment, the  instalments  previously  paid  shall  be 
forfeited  to  J.  B.  C,  who  shall  thereupon  be  en- 
titled to  resume  possession  of  the  instrument "  : — 
Held,  upon  default,  that  J.  B.  C.  was  entitled  to 
the  possession  of  the  piano,  although  the  instal- 
ments in  arrear  were  tendered  by  the  hirer, 
before  action  brought.  Cramer  v.  GUet,  1  Cab. 
&  E.  161.  AtBrmed  In  C.  A. 

"Keep  in  Order."]— A.  contracted,  in  con- 
sideration of  220/.  >0«.,  to  sell  and  plant  a  quan- 
tity of  trees  on  B-'s  Iimd,  and  also  that  "he 
should  and  would,  at  bis  own  costs  and  charges, 
well  and  sufficiently  keep  in  order  the  trees 
aforesaid  for  two  years  after  the  planting,  and 
that  such  as  should  die  during  the  period  (except 
from  injury  by  sheep,  game,  or  cattle,)  should  be 
replaced  by  him."  In  an  action  to  recover  the 
price,  the  jury  thought  that  the  words,  '■  keep  in 
order,"  meant  to  prune  only,  and  did  not  extend 
to  weeding  and  clearing  the  grotmd,  and  they 
found  their  verdict  aocordingly.  The  court, 
thinking  this  an  improper  construction,  granted 
a  new  trial : — Held,  also  that  evidence  of  non- 
performance by  A.,  of  any  part  of  the  contract  on 
his  part,  was  admissible  in  reduction  of  damages. 
Allnt  V.  Cameron,  1  C.  &  M.  832  ;  8  Tyr.  907  ;  2 
L.  J.,  Ex.  203. 

"  Ship  "—Owners  of  Ship.]  — The  pkintiffs 
wei-e  owners  of  the  ship  W.,  and  M.  of  the  ship 
G.,  which  was  insured  m  two  companies,  one  of 
which  was  represented  by  the  defendant,  the 
other  by  M.  himself.  The  G.  ran  into  the  W., 
and  was  arrested  in  the  Admiralty  Court ;  an 
agreement  was  entered  into  by  the  plaintt^,  M., 
and  the  insuters,  that  the  plaintiffs  would  relcasf 
the  ship,  and  the  other  parties  would  "  pay  tlie 
amount  of  damage  which  the  ship  W.  had  re- 
ceived from  the  collision,"  and  that  in  case  of 
dispute  about  "the  amount  of  damages  claimed 
by  Heard  Brothers  (the  plaintiffs)  by  reason  of 
the  collision,"  the  matter  should  be  referred  : — 
Held,  that  "ship"  in  the  first  clause  must  be 
read  "  owners  of  the  ship,"  and  that  the  pLiintiifs 
were  entitled  to  recover  for  loss  of  profits,  as 
they  would  have  done  in  the  Admiralty  Court. 
Ileard  v.  Holman,  19  0.  B.  {N.S.)  1  ;  34  L.  J.. 
C.  P.  239  ;  11  Jur.  (N.a.)  544 ;  12  L.  T.  455  ;  13 
W.  R.  745. 

"Els  Share"  equivalent  to  share  of  Firm.]  - 
Where  a  memorandum  of  matual  agreement  had 
,  been  entered  into  between  M.,  the  plainti^,  and 
1  three  other  firms,  whereby  H.  agreed  to  surrender 
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to  the  pLiinliffs  "his  share "  in  a  certain  mort- 
gage hfld  bj  him  as  trustee  : — Held,  upon  all  the 
' circumstances  of  the  cose,  that  tHc  share  of  M.*a 
firm  therein  passed,  and  not  ircrelj  his  own 
imlividoal  share  as  between  hiiuBcu  and  his 
partner.  MarMhal  v.  Maclure,  VS  App.  Cas.  S25 
P.  C- 

lUehlns  for  enttiiiff  61iu  Fieon  itrong  and 
Mnnd  "to  appraval  of  A."] — The  proper  con- 
struction of  an  agreement  to  make  a  machine 
"  for  cutting  glue  pieces  accortling  to  drawing, 
kc,  strong  and  sound  workmanship  to  the  ap- 
pioval  of  A.,"  is  that  the  approval  of  A.  is  to  be 
as  to  the  strength  and  workmanahip  of  the 
machine,  not  as  to  Its  efficiency  for  cutting  glue 
pieces,   liipley  v.  Lordan,  2  L.  T,  154. 

*'  Continafld  XU-liealth."]— A  schoolmaster,  in 
1842,  contracted  with  the  defendant  to  rent  of 
him  a  house  and  school-room,  at  the  rent  of 

a  year :  and  it  was  agreed  between  them  that 
unless  death  or  continactl  ill-health  in  cither  case 
should  take  pLice,  the  defendant  promised  to 
provide  two  bedrooms  over  the  intcuded  school- 
room, but  not  before  1844  ;  and  when  such 
rooms  should  be  providcil,  the  defendant  agreed 
to  pay  for  them  an  additional  rent  of  5/.  a  year. 
In  an  action  on  this  agreement,  the  declaration 
alleged  aa  a  breach  that  although  the  whole  of 
1845,  cxcepta  few  <lays,  had  elnpse<l,  and  although 
the  defendant  had  not  been  prercnted  by  any 
ill-health,  he  hud  not,  although  often  requested, 
provided  the  two  bedrooms: — Held,  that  "the 
continued  ill-hcallh  in  cither  case"  meant  ill- 
health  of  either  of  the  parties,  and  therefore  that 
the  <IecIaratioii  was  fed  for  not  averriug  that 
there  had  been  uo  continued  ilUhealth  on  the 
part  of  the  plaintiff.  Iivland  v.  IIarria,U  M. 
&  W.  432. 

Contract  by  Uneic  Hall  Artiste — "Engags- 
meot,"  whether  Sundays  included — "Perform."] 

— iSee  Kellij  v.  London  P.iviliim,  jKist,  col,  271. 

"Good"  or  "Fine"  Barley.]— The  defendants 
wiote  to  the  plaintiUs,  and  offcral  them  a  quan- 
tity of  goo<l  barley, to  which  they  answered  that 
they  acceptal  the  offer,  expecting  the  drfendnnts 
would  give  them  fine  barley.  The  defendants, 
in  reply,  Btate<l  that  their  letter  containctl  no 
such  expression  as  fine  ferley,  and  that  therefore 
they  declinctl  to  ship  the  same.  In  an  action 
ngiiinst  the  defendants  for  not  delivering  the 
barley : — Held,  that  it  was  for  (he  jury  to  say 
whether  the  words  "good"  and  "fine"  were 
mercantile  phrases,  and  that  the  court  va&  to 
determine  tltc  meaning  of  the  contract :  and  the 
jury  having  found  that  there  was  a  distinction 
in  the  corn  trade  between  good  and  fine  barley, 
there  was  not  a  sunicicnt  acceptance,  and  there- 
fore the  plaintiffs  must  be  nonsuited.  Iliitchin- 
Mim  T.  Jimcher,  T,  M.  &  W,  535  ;  9  L.  J.,  Ex.  24. 

"  Cider  "—Liability  to  Duty.] — Where  a  con- 
tract was  mildc  between  A.  and  B.,  whereby  A,, 
having  a  quantity  of  apples,  agreed  to  seU  his 
ci<lcr  to  B.  at  a  certain  price  per  hogshead,  to  be 
delivered  at  T.  at  a  future  time,  and  to  lend  such 
pipes  as  he  had  for  the  nsc  of  the  cider,  to  be 
manufactured  on  his,  A.%  premises,  and  to  be 
paid  for  before  it  was  removed  ;  and  A,,  in  pur- 
suance, delivered  a  quantity  of  juice  cxprcescd 
from  the  apples  to  a  servant  hired  by  B.  to 
manufacture  the  cider  on  A.'s  premises,  and 
before  the  cider  was  completely  manufactured 


it  was  seizes!  by  the  excise  officers,  because  the 
place  whore  it  was  deposited  had  not  been 
entered,  arid  was  condemned  in  the  Exchequer 
as  B.'s  property. together  with  the  casks  ;  and,  in 
action  for  goods  sold  and  delivered,  by  A.  against 
fi.,  it  appearal  that  the  W(»d  cider,  at  the  place 
where  the  contract  was  made,  meant  the  juice  of 
the  ai'ples  as  soon  as  it  was  expressed  : — Held, 
I  that  the  contract  must  be  construed  to  have  been 
for  the  sale  of  cider  in  that  sense  of  the  woni, 
an<l  that  the  property  jiassed  to  B.  as  soon  as  the 
apple  juice  was  delivered  to  his  servant  ;  and 
secondly,  that  it  was  It.'s  duty  to  enter  the  pre- 
mises ;  and  as  through  his  fault  it  became  impos- 
sible for  A.  to  deliver  the  goods  at  T.,  the  failure 
to  do  so  did  not  bar  his  action:  Study  v.  Sander*, 
5  B.  t  C.  fi28  :  4  L.  .1.  (o.S.)  K.  B.  2<H). 

"  limber  Dnea  "— Bemission  of  Duty.] — Upon 
the  dissolution  of  a  iiartnersbip  between  G.  and 
one  B.,  A  decil  was  entered  into  to  settle  the 
rights  of  the  juirties.  It  contained  a  clause  to 
the  effect  tliat,  should  the  i-espondent  soceeed  in 
oblaiiiiiig  from  the  government  a  remission,  in 
whole  or  in  part,  of  an  amount  due  from  the 
firm  for  "  timber  dues,"  secured  by  a  bond,  he 
should  account  for  and  pay  to  G.  one-half  of  the 
amount  so  remitted.  Tlie  government,  upon  the 
application  of  B.,  subsequently  remitted  upon 
the  bonds  an  excejis  of  rents  paid  by  the  firm  : — 
Held,  that  the  assignee  of  G.  was  entitled  under 
the  agreement  to  have  the  benefit  of  this  re- 
mission. Burrtall  v.  £iiptiit,  21  W.  U.  486 — 
P.  C. 

"Becoming  InioWent."] — The  expression 
"  Becoming  insolvent  "  means  a  general  inability 
to  pay  (Icbts,  and  <loes  not  signify  taking  the 
benefit  of  the  Insolvent  Debtors  Act,  unless  the 
context  BO  restrains  it.   Hiddleeomhe  t.  Jfondj 

4  A.  6:  E.  3S2  : N.  &  M.  621 ;  .-i  L.  J.,  K.  B.  47. 
In  a  contract  for  the  supply  of  goods  there  was 

a  condition  that  in  the  event  of  the  bankniptcy 
<ir  insolvency  of  the  vendee,  the  contract  should 
be  terminated,  or  if  he  should  be  afflicted  in 
mind  or  Innly  so  as  to  be  unable  to  carry  on  his 
tnide : — Held,  that  there  was  nothing  in  the 
contract  to  show  that  the  wonl  insolvency  was 
used  in  a  technical  senBc,  and  therefore  it  must 
be  understood  in  its  oiclinary  import  of  being 
unable  toimy  his  just  debts.  Parlwr-v.  Gotaagc, 
2  C.  M.  it  B.  61 7  ;  1  Tyrw.  &  G.  105  ;  1  Gale,  288 ; 

5  L.  J.,  Ex.  4. 

"Weekly  Accounts "—Boildiiw  Contract.] — 

In  ft  contract  under  seal,  1^  which  the  plaintiff 
cnntracteil  to  bnild  for  defendants  a  house  and 

premises  for  a  certain  sum,  it  was  provided  that 
"  no  alterations  or  additions  should  be  admitted, 
unless  dii-ecied  by  the  defendants'  arcliitect  by 
writing  under  liis  hand,  and  a  weekly  account  of 
the  woik  done  thereunder  should  be  delivered  to 
the  architwt  every  Monday  next  ensuing  the  pta- 
forniauce  of  such  work."  In  an  action  on  the  con- 
tract : — liclii,  that  jiarol  evidence  was  admissible 
to  show  that  by  ilie  usage  of  the  building  trade 
"weekly  accounts''  meant  accounts  of  the  day 
work  only,  and  did  not  extend  to  extra  work 
'  capable  of  being  measured.  Jlyert  v.  Sari,  30 
L.  J.,  y.  B.  9  ;  7  Jur.  (s3.>  07  ;  9  W.  R.  96. 

"Rent  Balance."]  —  Action  for  work  done 
under  the  following  agreement :  —  "  Mrs.  E. 
.igrces  with  Mr.  B.  to  cleanse  the  cesspools  to 
the  thirteen  houEes  In  S.  street  for  »l.  2jt. :  Mr. 
U.'s  rent  balance  to  be  deducted  from  the  said 
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sum."  H.  wfts  a  weekly  tenant  to  the  defendant 
of  one  of  the  houses.  The  agreement  was  signed 
in  the  middle  of  one  of  the  weeks  of  hia  tenancy. 
At  that  time  21.  was  due  from  him  for  rent,  but 
when  the  work  was  ctnnplctcd.  another  week's 
rent  Had  beeome  due.  The  jwlge  at  the  trial 
having  expressed  an  opinion  that  the  rent 
balance  meant  the  amount  due  when  tlic  agree- 
ment was  signed,  and  the  verdict  having  been 
fonnd  acconlingly,  the  court  rcfuseil  a  new  trial. 
EdwardM  y.  JBagtter,  2  M.  &  W.  221. 

Ie«  to  be  taken  *'  from  tke  Beok."]— A  cargo 
of  ice  was  consigned  to  the  plainliff,  nnd  before 
the  ship  cnmc  into  harbour  the  defendants 
purchased  the  cargo,  with  a  condition  that  the 
ire  was  to  be  taken  from  the  ship's  deck  by 
Uiem  : — Held,  that  the  contract "  from  the  deck'' 
meant  that  the  vendor  shoald  pay  ail  that  was 
necessary  in  onler  to  enable  the  purchaser  to 
remove  the  cargo  from  the  deck,  and  that 
harbour  dues  charged  to  be  paid  before  goods 
conld  be  removed  were  payable  lay  the  vendor. 
Piayford  v.  Mereer,  22  L.  T.  41. 

Whether  Vujre  exelnded.]— When  two  parties 
enter  into  a  written  contract,  specifying  the 
terms  on  which  they  contract,  they  are  mutually 
bound  by  the  terms  as  expressed  in  the  writing, 
and  construed  by  the  couit,  although  one  may 
liave  understood  differently  from  the  other  the 
effect  of  those  terms.  Satnft  v.  Wood/all,  6  C. 
B.  (SA)  657  ;  28  L.  J.,  C.  P.  338  ;  6  Jur.  (h.s.) 

The  usage  of  insurance  brokers  at  Liverpool  is, 
that  if,  on  the  occasion  of  a  policy  for  time 
being  canccUctl  before  the  expiration  of  the 
time,  the  premium,  or  a  port  of  it,  is  to  be 
returned,  the  rclum  is  made  only  in  respect  of 
unbroken  months  ;  but  a  contract  made  by  a 
proposal  or  reque^^t  in  these  tcnuM  : — "We  will 
thank  you  to  render  us  a  cretUt  note  for  un- 
cxpircil  time,  say  from  the  12th  instant,  to  the 
date  of  the  expiration  of  the  policy,"  and  an 
acceptance  in  these  :  "  Please  to  hantl  bearer 
stani[>cd  jtolicies,  &c.,  to  put  forward  returns  for 
rancclling."  must  be  construed  as  having  been 
made  irrespective  of  and  excluding  the  usage.  Jb. 

And  Bee  Suckle  v.  Knoop,  supra. 

Mode  ef  Carrying  oat  Contract.]— The  mode 
agnsxl  on  to  carry  a  contract  into  effect  is  as 
much  binding  on  the  parties  as  the  contract 
itself,   yran^oi-t  v.  Thorpe,  2  Ball  &  B.  372. 

o.  Inu^led  Tome. 

btenttOB.] — Tn  the  construction  of  a  docnment, 
the  conrt  wifl  not  imply  a  contract  or  a  covenant 
not  expressed  in  terms,  unless  it  is  satiHtictl 
from  something  to  be  fonnd  in  the  document 
that  the  parties  to  it  must  have  iniemlwl  such  a 
contract  or  a  covenant.  Midland  Ity,  v.  L.  ^*  jV. 
W.lty.,  15  L.  T.  264. 

  Agreement  for  Sale  of  Produets  of  a 

Bwinesi,}—- The  defendants,  whocai-rieti  on  busi- 
ness as  brewers,  cniered  into  an  agreement  in 
writing,  by  which  they  agreed  to  sell  to  the 
idaintllis,  and  the  plaintiffs  agreed  to  buy,  all 
the  grains  made  by  the  defendants,  at  the 
average  of  the  rates  charged  each  year  by  certain 
specified  firms,  from  July  10,  lUSft,  until  Sep- 
tember 80,  lii»5.  In  ISUO  Ihc  dcCemlants  sold 
th^  bntinoea.  and  in  consequence  ceased  to 


supply  grains  to  the  plaintiffi* :— Ilcld,  that  a 

term  could  not  be  implic<l  in  Ihe  contract  to  tlie 
effect  that  the  defendants  would  not  by  any 
voluntary  act  of  their  own  prevent  themselvch 
from  continuing  the  sale  of  grains  to  the  plain- 
tiffs for  the  jwriod  mentioned.  Such  an  implica- 
tion of  a  term  in  n  contract  ought  to  be  made 
only  where  it  is  ncccswiry  in  order  to  give  the 
transaction  such  efficacy  as  both  jiarties  most 
have  intcn<Ied  it  to  have,  and  to  iircvciit  such 
failure  of  considemtioa  as  c-uiuot  have  been 
within  the  contemplation  of  either  party.  The 
question  whether  in  any  cose  such  an  implication 
ought  or  ought  not  to  be  made  must  depend  on 
the  particular  fects  of  the  case.  The  construction 
of  one  contract  in  this  i-ospcct  nffonLs  httlc 
or  no  guidance  for  the  construction  of  another, 
Ifatnhjit  y.  Wm>d,  60  L,  J.,  Q.  B,  734;  [ISJtl] 
2  Q.  B.  m  ;  0.1  h.  T.  286  ;  40  W.  U.  24— C.  A. 

Kot  to  alter  Cireomttaneei.]— If  a  p.irty  enters 
into  an  arrangement  which  can  only  take  effect 
by  the  continuance  of  a  certain  existing  state  of 
circumstances,  there  is  an  implied  engagement 
on  his  jiart  that  he  sliall  do  nothing  of  his  own 
motion  to  put  an  end  to  that  state  of  circum- 
Htances  under  which  alone  the  arrangement  can 
lie  oiK.>rative.  !itirlhtg  v,  Mnitland,  5  6.  &  S. 
H40;  34  L.J.,  Q.  H.  1 ;  11  L.  T.  337  ;  13  W.  R.  7lt. 

An  insurance  comi>any  covenanted  with  C.  D., 
for  a  valuable  conNidcration.  to  appoint  him  their 
agent,  together  with  A.  B,,  and  that  if  A.  B. 
should  be  diijpkccd  from  the  agency  they  would 
jtfiy  C  D.  a  certain  sum  ;  the  com[)any  having 
tinnsferretl  their  business  to  another  company, 
and  wound  no  their  affairs,  and  dissolved  them- 
selves : — Held,  that  it  was  a  displacement  of 
A.  B.  withiu  the  meaningof  the  coveiutnt.  Ih. 

Altered  Cironnutanoes — Extra  Coat,  ] — Where 
a  contmct  isinntlewith  refei'cnce  to  cei'lain  anti- 
ci|)alcd  circumstances,  and  when  it  becomes 
wholly  iiupplicable  or  impossi))le  of  application 
to  any  such  circumstances,  without  any  default 
on  the  part  of  the  plaintiff,  it  cea.scs  to  have  any 
a)jp!ication  :  it  cannot  be  applied  to  other  cir- 
cumstances which  could  not  have  been  in  the 
contemplation  of  the  parties  when  the  contract 
was  made.  Jitttih  v.  Whitekareti  Trwuteet,  62 
J.  P.  392. 

B.  contraetol  witli  W.  in  the  month  of  June 
to  lay  a  certain  conduit  pipe,  and  W.  agrcQd  to 
be  ready  at  all  times  to  give  B.  posscssiou  of  the 
sites,  to  enable  him  to  procecfl  with  the  construc- 
tion of  the  works.  By  means  of  W.'s  dehiy  in 
giving  possession  of  portions  of  the  sites  lo  B.. 
K.  was  thrown  into  the  winter  mouths  when 
wages  were  higher  and  the  woiks  were  more 
ditbcult  to  construct : — Held,  that  a  summer 
contract  having,  by  im)ilicatioii,  been  in  the 
contemplation  of  the  jiartics  when  the  contract 
was  made,  B.  whs  entitled  to  a  qimntum  meruit 
or  damngos  in  resiiect  of  the  increased  expenditure 
'  which  he  wns  thereby  comi>elied  to  incur.  lb. 

I  Transfer  of  Ooodwill — Covenant  to  cany  on 
Boiinesi.] — A.,  in  considcrutinu  that  B.  would 
transfer  to  him  the  goodwill  of  his  business  as  a 
surgeon,  promised  to  pay  B.  one-fourth  part  of 
bis  earnings  for  and  in  respect  of  each  of  four 
successive  years,  if  he  should  be  living  at  the  end 
!  of  each  respective  year  : — Held,  that  there  was 
'  an  implied  covenant  by  A.  to  carry  on  the  busi- 
ness, and  that  he  would  not  dnringthcfourycars. 
by  his  wilful  nets  or  default,  prevent  the  receipt 
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of  earnings.  SPIntyre  v.  Belchar,  14  C.  B.  (N-S.) 
654  ;  32  L.  J.,  C.  P.  254  ;  10  Jur.  (N.s.)  239  ;  8 
L,  T.  461  ;  11  "W.  R.  889. 

ABiignment  of  Patent  in  consideration  of 
Boyalty— Covensnt  to  Baintain.] — By  a  deed, 
ilatcd  in  ISS'i,  a  |mtent  was  assigned  by  the  in- 
ventora  and  pattntees  to  a  company  in  con- 
sideration of  '2o0l.,  and  the  other  considerations 
thereinafter  appearing.  The  deed  contained 
covenants  for  tiile  by  the  assignors,  including  a 
oJVennnt  for  quiet  enjoyment  of  the  patent 
"  during  ihe  term  subsisting  therein."  The  com- 
pany covenanted  for  the  payment  of  a  royalty 
for  every  article  mnnafactiired  and  sold  by  them 
under  the  patent  "while  Bubsisting,"  and  also 
for  payment  of  a  share  of  any  sums  obtained  by 
grantint;  liceDces  onder  the  patent  *'  while  aiib- 
sisting,"  In  consequoiceof  the  company  having, 
by  inadvertence,  omitted  to  pay  one  of  the  re- 
newal fees  o£  10/.,  payable  under  the  Patents, 
Designs,  -and  Trade  Marks  Act,  18SH,  in  lieu  of 
the  stamp  duty  of  602.,  the  patent  became  void. 
An  unsuccessful  application  was  then  made  by 
the  company  to  parliament  for  an  act  to  revive 
the  patent.  Subsequently  the  company  went 
into  voluntary  liquidation.  The  assignors  sent 
in  a  claim  to  the  liquidators  for  2,OOo7.  damages 
for  the  loss  of  the  patent,  contendtug  that  the 
assignment  contained,  by  implication,  though  not 
in  express  terms,  a  covenant  by  the  company  to 
keep  the  patent  on  foot.  Thereupon  a  summons 
was  taken  out  by  the  liquidators  under  s.  138  of 
the  Companies  Act,  1862,  for  directions  as  to 
whether  they  should  allow  all  or  any  part  of  tho 
claim : — ^Hcld,  that  there  was  no  implied  cove- 
nant to  keep  the  patent  on  foot,  and  that,  there- 
fore, the  claim  of  the  patentees  entirely  failed. 
But  held,  that  even  if  such  a  covenant  coukl  be 
implietl,  yet,  as  there  was  no  obligation  on  the 
part  of  the  company  to  manufacture  the  patented 
article,  in  no  cii-cumstances  could  more  than 
nominal  damages  be  claimed.  Jlallway  and 
Mectrie  Apvlianref  Qt.,  In  ir,  67  L.  J.,  Ch. 
1027  ;  38  Ch.  D.  697  ;  69  L.  T.  2S  ;  36  W.  S. 
780. 

Contract  to  ispply  Oas— Specific  Period.] — 

gas  company  agrees  to  supply  with  gas  A.'a  pre- 
mises, situate  in  a  town  where  there  is  no  other 
gas  company,  and  he  accordingly  fits  his  pre- 
mises with  pipes,  burners,  stoves,  and  meter,  for 
the  reception  and  use  of  the  gas.  There  is  no 
implied  contract  that  the  company,  although 
having  a  monopoly,  is  to  continue  to  supply  the 
gas  for  any  specific  period.  Uodd«*dim  Gum  and 
G>1te  Co.  V.  Hatelwood,  6  C.  B.  (H.8.)  239 ;  28 
L.  J.,  C.  P.  268 ;  5  Jur.  (N.a)  1013  ;  7  W.  R.' 
416. 

Agreement  to  pay  Daht  on  reoovering  Eitato 
— Fromise  to  take  Proceedings.] — A.,  by  agree- 
ment, not  under  seal,  in  consideration  of  B.'s 
consenting  to  a  supersedeas  of  a  commission 
against  him,  undertook,  in  the  event  of  his  re- 
covering a  certain  estate,  to  liquidate  B.'s  claim 
on  him,  n  hich  he  was  not  bound  legally  to  do : 
— Held,  that  this  raised  an  implied  promise  on 
the  part  of  A.  to  take  some  steps  for  recovery 
of  the  estate.  Edmunda  t.  Wilkimon,  7  Car.  & 
P.  387. 

Agreement  by  Landlord  to  give  Land  tar  Tnm- 
way  — Eights  vested  in  tandlord.]  — Tenants 
of  quarries  situated  about  three  miles  from  their 
works,  who  were  accustomed  to  convey  the 


stones  from  the  quarries  to  the  works  by  carta, 
entered  into  an  agreement  with  their  landlord 
to  construct  a  tramway  from  the  quany  to  the 
works,  to  run,  inter  alia,  "by  the  end  of  the 
policy  "  of  the  landlord  ;  and  they  further  agreed 
to  compensate  the  farm  tenants  along  the  line 
for  any  damage  done  to  their  farms  during  the 
currency  of  their  lenses.  The  landlord  agreed, 
inter  alio,  to  give  gratuitously  the  land  required 
for  the  tramway.  Outside  the  policy  ground 
there  was  a  private  road,  the  property  of  the 
landlord,  which,  before  it  reached  the  tenants' 
works,  ran  throogh  another  tenant's  stone  pave- 
ment yard.  This  was  the  only  practical  route 
outside  the  policy  for  the  tramway  ;  and  it  was 
alleged  that  the  only  obstacle  to  laying  it  along 
that  road  was,  that  the  other  tenant  mi^t  re- 
fuse to  allow  it  being  laid  on  that  part  passing 
through  his  yard,  but  for  this  there  was  no 
termini  habiles.  The  tenants  claimed  that  the 
landlord  was  bonnd  to  give  them  the  use  and 
possession  of  land  for  the  purpose  of  the  tram- 
way, and  that  either  (1)  "  within  and  by  the  end 
of  the  policy,"  or  (2)  "in  any  other  |dace  as 
suitable  and  convenient  for  them  in  every 
respect "  : — Held,  that  under  the  agreement  the 
stipulation  was  that  the  tramway  should  pa» 
outside  the  walls  which  enclose  the  policy  of  the 
landlord ;  and  that,  by  agreeing  to  give 
gratuitously  the  lands  required,  the  landlord 
merely  undertook  to  give  the  tenants  stich  rights 
as  were  vested  in  him,  leaving  them  (with  power 
to  use  his  name)  to  settle  with  any  i>er6on8  who 
might  have  a  right  or  interest  entitling  them  to 
object  to  the  formation  of  the  tramway.  Sin' 
cluir  V.  Caithjtest  I'iagttone  Quarrtiine  O:, 
L.  R.  6  App.  Cas.  340. 

Agreement  in  Articles  of  ABiodation  Sxelad- 
ing  Volnntary  Winding-op.]— See  ISlit  v. 
Bad^on,  60  L.  J.,  Ch.  353. 

Implied  Wmrnaty.]— £^  supra,  Warranty. 

To  GiTO  Employment]— Where  H.  contracts 
to  furnish  R,  with  a  reasonable  quantity  of  work 
at  a  fixed  rate  of  wages,  and  R.  is  bound  not  to 
work  for  any  other  person  or  persons  for  a  period 
of  seven  years,  there  is  a  mutuality  of  contract 
implied,  and  H.  is  bound  to  furnish  work  for 
the  whole  period  of  seven  years.  Hartley  t. 
Cummingt,  5  C.  B.  247  ;  2  Car.  &  K.  433  ;  17  L. 
J.,  C.  P.  84  ;  12  Jur.  67, 

The  plaintifEs  agreed  in  writing  with  L.,  that 
he  should  serve  them  for  seven  years  as  a  crown- 
glass  maker — that  he  should  not,  during  that 
term,  wortc  for  any  other  i>crson  without  tb(^ 
Ucoice— that  they  might  deduct  from  his  wages 
any  fine  he  might  incur  for  breach  of  their  rales 
— that,  during  any  depression  of  trade,  if  he 
should  be  sick  or  lame,  the  plaintiffs  should  be 
at  liberty  to  emi)loy  any  other  person  in  his 
stead  without  paying  him  any  wages — that  the 
plaintifa  should  pay  him  so  long  as  he  should 
bo  employed  and  work  wages  by  the  piece,  aud 
&L.  a  year  in  licu  of  house-i-ent  and  firing  ;  aud 
that  the  plaintift  should  have  the  option  of 
dismissing  him  from  their  service  on  giving  him 
a  month's  notice  or  a  month's  wages : — Held, 
that  this  agreement  bound  the  plaintiffs  to  em- 
ploy him  during  the  seven  years,  subject  to  the 
above  power  of  dismissal  — uiat  there  was,  there- 
fore, a  good  consideration  for  L.'b  contract  to 
serve  for  seven  years.  PilkingtoH  v.  Seott,  15 
M.  &  W.  667  ;  16  L.  J.,  Ex.  329. 
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An  agreement,  hj  which  a  person  and  others 
agreed  to  serve  the  owners  of  a  colliery,  to  work 
coals  and  do  other  works  for  carrying  on  the 
colliery  as  they  should  be  reqnired,  at  the  rates 
and  on  the  terms  as  follows  : — The  parties  hired 
shall,  during  oU  times  the  pit  shall  be  laid  off, 
wort,  and  continne  the  servants  of  the  owners, 
subject  to  their  orders  and  directions,  and  liable 
to  be  employed  by  them  at  such  work  aa  they 
shall  see  fit,  and  that  the  hewers  shall,  when  re- 
qaiied  (except  when  preTcntcd  by  sickness  or 
other  anavoidahle  cause),  do  and  perform  a  full 
day's  work  on  each  and  every  working  day  "  : — 
Held,  that  there  did  not  arise  upon  ihia  agree- 
ment an  implied  promise  ou  the  part  of  the 
owners  to  keep  the  works  open,  for  the  purpose 
of  affording  to  the  plaintin  an  opportanity  of 
vorking  and  earning  wages.  WUUamttm  v. 
TafU/r,  b  Q.  B.  175  ;  13  L.  J.,  Q.  B.  81 ;  8  Jur. 
79. 

To  Aa«h  a  Ttmde.] — A  written  agreement  "  to 
remain  with  A.  two  years,  for  the  purpose  of 
leamiiig  a  trade,"  is  not  binding,  for  want  of  an 
cngsgement  in  the  same  instrumcut  by  A.  to 
teacb.  leet  t.  Whitamb,  5  Bing.  34  ;  iil.tP. 
86;  3Car.&P.28d;  6  L.  J.  (O.8.)  C.  P.  313 ;  SO 
X.B.539. 

To  Afleept  Ooedi.] — ^A.  agreed  to  let,  and  B.  to 
take,  for  one  year,  at  a  stipulated  rent,  certain 
works ;  and  A.  agreed  to  supply  to  B.  the  whole 
of  the  chlorine  still  waste,  as  it  came  from  his 
stills,  neither  adding  to  nor  taking  anything 
from  the  same,  at  the  rate  of  2t.  6d.  for  every 
twenty-one  hnndredweigbt  of  waste  so  supplied, 
irith  the  tindertaking  that  B.  was  to  have  the 
optioii  of  a  lease  of  the  premises  for  seven  or 
fourteen  years  at  the  same  rent,  if  he  shotdd  feel 
disposed  so  to  do,  within  three  months  from  the 
(late  thereof.  And  A.  agreed  not  to  use,  or 
injnre,  or  part  with  any  of  the  still  waste  except 
to  B.,  BO  long  OS  he  should  hold  the  works  :— 
Held,  that  B.  was  bound  to  accept  and  pay  for 
the  whole  of  A.'s  chlorine  still  waste  during  the 
year  or  such  further  term  as  B.  should  hold  the 
works  ;  aud  that  it  was  no  answer  to  an  action 
for  not  accepting  it,  that  B.'9  mantifacture  failed 
and  was  discontinued  and  the  chlorine  still  waste 
proved  useless,  and  was  no  longer  necessary  for 
the  manufactnre.  JBealey  t.  Stmrt,  7  H.  ft  X. 
758  ;  81  L.  J.,  Ex.  381 ;  8  Jur.  (H.8.)  389. 

To  Supply  Goods  for  Carriage— Vniltteral 
Contract.] — By  agreement  of  the  1st  of  October, 
18S1,  between  a  railway  company  and  the 
plaintiff,  the  plaintiff  undertook  to  provide  all 
waggons,  horses,  tsc.,  necessary  for  the  cartage  of 
Run,  merchandise,  &c.,  between  HatfieUl  and 
Ware,  and  to  convey  all  grain,  merchandise,  kc. 
that  might  be  presented  to  him  for  that  purpose 
between  the  above  points  for  5*.  per  ton.  "  And 
itie  mntoalhr  agreed  that  the  agreement  should 
continue  in  itHce  for  the  period  of  twelve  months 
from  the  date  thereof."  The  plaintiff  purchased 
waggons,  horses,  kc.,  and  commenced  carrying 
hetween  Matfielid  and  Ware,  under  the  agree- 
ment On  the  18th  March,  1853,  the  company 
gave  the  plaintiff  notice  that  the  arrangement 
entered  into  for  the  conveyance  of  grain,  mcr- 
chasdise,  Jcc.,  would  cease  from  and  after  the  1st 
of  April  next.  Accordingly,  on  the  Ist  of  April 
the  company  ceased  to  present  any  goods  what- 
ever to  the  plaintiff  for  carriage  in  consequence 
of  having  loued  a  portion  tA  the  line  to  another 
ampony,  and  bound  themselves  not  to  carry 


between  Hatfield  and  Ware.  The  plnintiff  there- 
upon brought  an  action  against  thu  compttny, 
the  declaration  in  which  statwl  that  it  wss 
niutiuilly  agreed  between  the  plaintiff  and  the 
company  "that  the  iilnintiff  shouUi  carry  nil 
grain  and  other  merchandise  for  the  company 
between  Hatfield  and  Ware,  at  t^e  rate  afore- 
said, for  one  year,"  and  allcgud  as  a  breach  that 
although  the  plaintiff  had  nlwa>-s  been  ready  and 
nnlling  to  perform  his  part  of  the  agreement,  yet 
the  company  would  not  i>crmit  him  to  perform 
the  same,  but  prevented  him  from  so  doing,  and 
wrongfully  discharged  him  from  any  further 
performance  of  it : — Held,  first,  that  the  above 
was  a  unilateral  agreement,  the  only  contract  ou 
the  part  of  the  company  bein^;  to  pay  the  stipu- 
lated price  for  the  carriage  of  such  goods  between 
Hatfield  and  Ware  as  mij^ht  be  presented  to  the 
i>laintifi  for  that  purpt^,  and  consequently  the 
agreement  alleged  in  the  dcclaiation  was  not 
proved.  Bvrton  v.  Great  yorthern  Jty.,  9  Ex. 
507  :  23  L.  J.,  Ex.  184  ;  2  W.  R.  2."t7. 

Held,  secondly,  that  if  the  declaration  was 
amended  by  stating  that  the  agreement  was  to 
carry  such  goods  "as  should  bo  prescutod  to  the 
pUuutiff,"  the  declaration  woidd  be  bad  iu  arrest 
of  judgment,  since  there  was  no  breach  of  that 
contract,  for  no  goods  were  ever  pri.-seuted.  lb. 

d.  Saveral  Soonmente. 

Construction  preferred  which  renders  contem- 
potaneous  docmiieitts  consistent.  Pheenix  Be»- 
nemer  Steel  /*  re,  44  L.  J.,  Ch.  ti83 ;  31  L.  T. 
834. 

Tailnra  to  prova  one  of  the  Docnments.] — 

The  plaintiffs  claimed  the  Bi)ocific  iwrformance 
of  an  agreement  for  the  composition  of  a  literary 
work  by  the  defendant,  alleging  that  the  agree- 
ment was  contained  in  ttire:;  written  di>cument8. 
At  the  trial  the  first  am!  third  of  tbe  documents 
were  proved  ;  the  second  was  not  produced,  nor 
was  any  evidence  given  of  its  contents.  The 
ilcfendiutt,  by  his  statement  of  defence,  denied 
that  he  bad  agreed  with  the  plaintiffs  as  alleged 
by  them  with  reference  to  the  second  document : 
— Held,  that  the  plaintiffs  were  not  entitled  to 
specific  performance  of  the  agi-eement  contained 
in  the  first  and  third  documents,  or  to  damages 
for  tbe  breach  of  it.  Poat  \.  Marsh,  50  L.  J., 
Ch.  387 ;  16  Ch.  D.  395  ;  43  L.  T.  62S  ;  29  W.  E. 

lys. 

Covering  Letter  to  Agent  —  Condition  — 
Wtiwer.] — T.,  who  was  de.sin)us  of  floating  a 
gold  mining  company  iu  England,  sent,  thntugh 
his  broker  F.,  a  letter  to  1).,  a  Dublin  stock- 
broker, offering  him  a  specified  fee  in  cjusidera- 
cion  of  the  company  e">ing  to  allotment,  and  D, 
allowing  his  name  to  be  uscil  as  stockbroker. 
D.  signal  a  letter  of  acceptance,  which  had  also 
been  forvrarded  to  him  l^  T.,  through  F.,  and 
sent  the  acceptance  to  F.  in  a  covering  letter 
addressed  to  F.,  in  which  D.  mentioned  that  he 
signed  the  acceptance  on  the  distinct  under- 
standing that  Messrs.  H.  (an  English  firm)  also 
joined.  The  company's  prosjicctus  was  issued, 
but  instead  of  Messrs,  H.,  another  firm  of  equal 
high  standing  appeared  as  the  English  brokers 
of  the  company.  D.,  who  was  only  interested  in 
not  being  associated  with  what  are  commonly 
known  as  mining  brokers,  made  no  objection  to 
the  substitution,  did  not  withdraw  his  name, 
aud  acted  as  Dublin  broker  until  the  company 
went  to  allotment.   In  an  action  for  the  fee  :— 
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Held,  (i.)  that  the  complete  contract  in  T.'s 
letter  and  D.'s  acceptance  could  not  be  mried 
"bj  the  covering  letter  atldressed  to  F,  as  T.'s 
agent ;  (ii.)  that,  as  matter  o£  construction,  the 
covering  letter  was  not  intended  to  make  the 
contract  conditional  upon  H.  being  the  English 
brokers  ;  and  (iii.)  that  even  if  such  a  condition 
were  imported  into  the  conteact,  it  conld  be 
wniTcd  by  D.,  being  one  for  his  benefit  only: 
Maemchy  T.  U'niwer,  [I8'J4]  2  Ir.  B.  COS. 

e.  Joint  or  Several  Contraots. 

Sale  of  Equity.] — There  is  no  eeftled  rule  of 
equity  that  a  contract  which  is  in  terms  joint, 
and  would  be  so  construed  at  law,  is  to  be 
trentetl  in  equity  as  joint  and  several.  Kendall 
V.  Saviilton,  48  L.  J.,  C.  P.  705 ;  4  App.  Caa. 
604  ;  41  L.  T.  418  ;  28  W.  R.  97. 

Eveiy  joint  loan,  whether  contracted  in 
relation  to  mercantile  transactions  or  not,  is  in 
equity  to  be  decmetl  joint  and  several ;  there- 
fore, where  four  persons  hatl  opened  a  joint 
account  with  certain  bankers  who  had  advanced 
to  them  money  on  such  joint  account: — Held, 
that  upon  the  decease  of  one  of  the  joint  con- 
tractors, the  bankers  had  a  right  in  equity  to 
immediate  relief  out  of  liis  assets  without  claim- 
ing any  relief  against  the  surviving  joint  con- 
tractors, or  showing  that  the  htttcr  were  unable 
to  pay  ^  reason  of  their  insolvent^.  Thorpe  v. 
JaeluoH,  2  Y.  &  C.  553. 

Intontion.]— Where  it  appears  tipon  an  instru- 
ment that  a  ]>romisc  two  contractors  is 
intended  to  be  joint,  it  may  be  treated  as  such 
although  the  promise  is  in  terms  several  only. 
Zee  T.  MxOK,  SH.iiM.  441  ;  1  A.  &  E.  2UI  ;  3 
L.  J.,  E.  B.  160. 

ITames — Prima  fticio  Evidence.]— The  name 
in  which  a  contract  is  mn<ic  is  pnmil  facie  cvi- 
<lence  of  the  party  for  whom  the  contract  was 
made,  but  it  is  not  conclusive  ;  therefore,  where 
two  persons  suC  on  a  contract  between  them  and 
their  bankers,  and  it  appeara  at  the  trial  that 
the  bank  account  was  o[>ened  in  the  name  of 
one  only,  it  is  competent  for  the  two  to  i)rove 
that  the  account  was  opened  on  behalf  of  them 
both  ;  and  it  is  sufficient  to  maintain  the  action 
if  it  is  proved  that  the  one  who  actually  opened 
the  account  at  the  time,  intended  it  to  be  the 
account  of  the  two,  without  shewing  tbat  the 
bankers  liad,  before  the  action,  any  notice  that 
he  had  so  {QtendM.  OMke  v.  SeeUy,  2  Ex.  746  ; 
17  L.  J.,  Ex.  286. 

All  Fartiei  to  Coneideratiott  Bhould  Sue.] — 

Generally,  in  an  action  of  simple  contract  all 
the  parties  to  tlio  consiileration  should  jointly 
sue.  Jmieg  v.  Ilohliigim,  1  Ex.  454 ;  17  L.  J., 
Ex.  36  ;  11  Jur.'J33. 

By  an  agreement  between  the  plaintiff  and  A., 
B.  and  C,  and  the  defendant,  reciting  tbat  the 
plaintiff  had  obtained  a  patent  for  an  improve- 
ment in  furnaces,  and  was  solely  interested  in 
another  patent  invention  ;  that  the  plaintiff  and 
A.  had  obtained  a  patent  for  anotlier  invention, 
the  plaintiff  and  B.  for  another,  and  the  plaintiff 
and  C.  for  another  ;  it  was  agreed  between  the 
parties,  that  it  should  be  lawful  for  the  defen- 
dant exclusively  to  u.si',  manufacture,  and  sell 
any  or  all  of  the  patent  inventions  within  certain 
limits,  during  the  continuance  of  the  several 
patents,  on  certain  terms :  viis,  that  an  office 
and  warehouse  should  be  prepared  for  the  sale  of 


artfclcs  connected  with  the  inventitHis,  and  that 
books  of  account  of  sale  of  the  inventions  shonld 
be  kept  there  by  the  defendant,  and  be  open  at 
all  times  to  the  inspection  of  the  parlies,  and  the 
defendant  should  pay  to  the  plaihtiff  400/.  a 
year,  as  a  consideration  for  the  licence  for  the 
sale  of  the  patents,  and  that  such  euro  should  be 
charged  as  a  payment  the  defendant  in  his 
books  of  account ;  that  he  should  pay  a  rat- 
able sum  on  all  machines  used  on  his  patent 
principle ;  that  he  should  also  pay  the  pkintiff 
a  moiety  of  the  net  profits  to  arise  from  all  the 
inventions  (except  those  in  which  B.  and  C.  were 
interested)  ;  to  the  plaintiff  ami  B.,  two-thirds 
of  the  net  profits  to  arise  from  them ;  and  either 
of  the  parties  might  determine  the  agreement  at 
the  end  of  five,  seven,  or  ten  years.  In  an 
action  on  this  agreement,  by  the  plaintiff  alone, 
to  recover  a  half-yearly  payment  : — Held,  that 
the  decUi-ation  was  bad  on  tlie  ground  of  vari- 
ance, inasmuch  as  it  statctl  the  agreement  to  be 
made  between  the  plaintiff  and  the  dcfcnduit : 
whereas  there  were  other  parties  to  it  besides 
the  plaintiff,  from  whnm  the  consideration  for 
the  defentlanl's  promise  movtil  as  well  as  from 
the  plaintiff.  Ciuintn-  v.  Leene,  5  M.  A:  W,  698  ; 
9  L.  J.,  Ex.  327— Ex.  Ch. 

A  Spanish  tirm,  C.  &  Co.,  authorisetl  the  plain- 
tiff, a  London  merchant,  by  letter  of  attorney,  to 
sign  in  the  name  of  the  lirni  a  contract  for  the 
sale  of  their  mines  in  Si>ain.  The  plaintiff  was 
to  be  remunerated  by  part  of  tlie  purchase- 
money.  Two  doeumeiita  were  then  made  be- 
tween the  plaintiff,  "acting  for  himself,  and, 
under  the  letter  of  attorney,  for  and  on  behalf  of 
C.  &  Co,,  co-proprietors  with  him  of  the  mines, 
of  the  one  part,"  and  the  defentlants  the 
other  part,  whereby  the  plaintiff,  "acting  for 
himself  ami  his  co-partnci's,  callo!  the  vendors," 
agreed  to  sell  the  mines  belonging  to  the  vendors 
to  the  dcfemlants,  and  they  agreed  to  buy  them. 
:  One  part  was  sealed  with  the  <)efendants' seal : 
the  other  signed  1^  the  plaintiff  "  for  self  and 
partners": — Held,  that  C.  &  Co.  were  parties, 
and  ought  to  be  joined  as  plaintilTw  in  an  action 
on  this  contract.  Juitg  v.  I'lwtphate  of  Lime, 
Co.,  37  L.  J.,  C.  P.  7.S  ;  L.  K.  3  C.  P.  139  ;  17 
L.  T.  .541  ;  Iii  W.  B.  30f. 

At  a  vestry  meeting  the  accounts  of  the  defen- 
dant K.,  a  surveyor  of  highways,  were  opposed 
and  rejected,  on  the  ground  that  he  bad  incurred 
costs  in  defending  appeals  without  due  authority, 
but  in  consideration  of  his  offering  to  |>ay  50/. 
towards  the  bill  of  the  attorneys  for  defending 
the  api>eale,  a  majority  in  the  vestry  agreed  by  a 
resolution  not  to  oppose  the  accounts  when  pre- 
sented to  the  magistrates  for  their  approval. 
The  sum  of  5iit.  was  to  be  paid  by  E.  to  his  sac- 
ccesor  in  office.  The  plaintiff,  who  was  a  mem- 
ber of  the  vestry,  and  who  had  signed  the  reso- 
lution, together  with  the>  other  vestrymen,  .was 
appointed  suecesfior  to  K„  as  surveyor  of  the 
highways.  The  accounts  liaving  ]ia^ed  before 
the  magistrates,  ami  K.  liaving  refivted  to  pay  the 
50/.,  the  plaintiff  sued  for  that  sum  : — Held,  that 
the  other  vestrymen  should  have  joined  as 
plaintiffs.  Xilkam  T.  Cvllier,  CI  L.  J.,  Q.  B.  65 ; 
15  Jur,  1 175. 

Semblc,  that  the  contract  with  the  vestry  was 
illegal  as  contrary  to  public  policy.  2b. 

Action  for  Work — Two  Persons  on  Dntj  when 

Order  given.] — A  herald  and  a  pursuivant  at 
arms  may  niaintain  a  joint  action  for  work  in 
making  out  a  |)c<tigree,  both  having  been  on  duty 
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when  tfae  order  was  given,  although  only  one  of 
them  was  ap]iUed  to  bv  the  dcfcuilant.  Towntcnd 
T.  Neale,  2  Camp.  liW! 

Offer  of  Btward— Commanication  aftsrwardi 
made  to  anDther  Penon.] — A  hand-bill  relating 
to  a  stolen  parcel  oficrcil  a  re«-apd  of  lOOl.  to 

whoever  sliouUl  giro  such  information  as  shonld 
lead  to  the  early  apprehension  of  the  guilty  par- 
ties " : — Hekl,  that  where  the  communication  was 
firet  made  by  the  plaintiff  to  C.  in  conversation, 
but  the  information  wasnftcrwaixiBcommunicatcd 
to  a  constable  jofntly  by  the  plaiiitiEE  and  C.,thcy 
onghtboth  tohave  jointxl  iit  the  action.  LockJiart 
V.  Banttrd,  14  M.  it  W.  674 ;  15  L.  J.,  Ex.  1  ;  0 
Jot.  929. 

Acting  on  hehalf  of  Others — Kembsr  of  Or- 
ebestra.] — The  pliintiff,  acting  on  behalf  of  the 
membera  of  an  orchestra  to  which  he  himself 
belonged,  signed  a  proposal  "on  behalf  of  the 
mcmters  of  the  orchestra"  to  continue  their  ser- 
vices, ppovidod  the  dcfcmlant  would  guarantee  a 
certain  salary  then  due  to  them.  The  defentlant 
Rccepterl  this  proposition,  but  failed  to  pay  the 
Kilary  dac.  The  plaintiff  alone  brought  an  action 
tat  the  whole  money  due  to  himself  and  the  rest, 
•od  stated  the  contract  to  be  with  himsrlf  and 
the  rest.  The  jury  found  that  he  had  actc<l  on 
behalf  of  himself  as  well  as  the  rest  : — Held, 
that  the  contract  was  joint,  and  that  he  alone 
could  not  recover,  Luras  v.  Ueale,  2U  L.  J,, 
C.  P.  134  ;  10  C.  B.  I'A'J. 

 Moabw  ot  f  im.]— Althotigh  in  an  action 

on  a  written  agreement  made  by  or  with  one  or 
more  members  of  a  tirm  on  behalf  of  the  rest,  all 
the  members  may  be  joined,  it  is  otherwise  when 
the  agreement  is  inter  partes,  and  there  is  no 
|nrtnciship  between  the  person  who  is  party  to 
it  on  the  one  siile  or  the  other,  and  the  third 
peison  whom  it  sought  to  join.  3{obin»on  v. 
RKdkim,  2G  h.  J.,  Ex.  -i6. 

A.,  being  in  want  of  money,  applied  to  D.  i  S., 
who  were  in  partnership,  for  an  advance.  They 
sent  him  an  acceptance  by  D-  alone ;  and  A. 
agreed  that,  if  he  discounted  that  acceptance, 
he  woulfl  give  to  D.  k.  his  own  acceptance. 
He  discounted  D.'s  acceptance,  but  failed  to 
give  his  cross  acceptance.  D.  was  afterwards 
saed  on  his  acceptance  by  the  lioliler  of  it,  and 
paid  it  out  of  the  money  of  D.  &  S.  D.  sued  A. 
tor  money  paid  :— Held,  that  the  action  could  be 
maintained  by  D.  alone,  upon  an  implied  contract 
to  indemnify  him,  which  arose  when  ho  paid  the 
acceptance,  upon  which  he  alone  was  liable  to  be 
soGcL  Driter  v.  Burden,  17  Q.  B.  !)89  ;  21  L.  J., 
Q.  B.  157  ;  IC  Jur.  »73. 

 Kemban  of  Company.] — Two  members 

of  &  company,  but  which  was  not  completely 
registered  in  their  own  names,  entered  into  a 
contract,  their  agent,  but  which  was  in  fact 
for  the  benefit  of  the  company : — Held,  that  they 
might  sue  and  be  sued  upon  the  contract.  Claij 
T.  AiUhait,  7  Ei.  717 ;  21  L.  J.,  Ex.  202 ;  lli 
Jnr.  1074. 

6unntae.] — ^^Vliere  A.,  as  farmer  and  renter 
ol  tolls,  and  B.  as  his  surety,  severally  promise, 
undertake,  and  agree  to  and  with  the  lessors,  that 
A.  shall  pay  a  yearly  rent ;  A.  and  B.  cannot  h2 
sued  jointly  upon  default  by  A.  to  pay  the  rent. 
Lee  V.  Mxon,  3  N.  k  M.  441  ;  1  A.  &,  E.  201. 

Ijr  Two  Fcnosi.]— Action  hy  a  plaintiff 


against  thedefondants  jointly  upon  the  following 
guarantee  :  "  In  consideration  that  you  will  sell 
to  Mr.  F.  the  distillery  situate  at,  kc,  and  will 
take  .Mr.  F.'s  acceptance,  to  be  dated  29th  of 
September,  1849,  for  4001.  (the  amount  of  the 
purchase-money),  and  interest,  payable  at  six 
months  after  date,  we  undertake  and  guarantee 
that  the  400/.  and  interest  shall  be  duly  ]iaid  to 
you  when  the  acceptance  arrives  at  maturity,  in 
the  proportion  of  200/.  each  "  : — Held,  tliat  the 
defendants  were  severally  liable  to  tlie  plaintiff 
to  the  extent  of  200/.  each.  Fell  v.  Goilin,  7  Ex. 
185  ;  21  L.  J.,  Ex.  145. 

Efltet  of  Death  on  Joint  Cmtraet.]— A.,  B.,  C, 

D.  and  E.  obtained  n  conc&>!sion  from,  and  en- 
tered into  a  contract  with,  tlic  Egyptian  govern- 
ment for  the  construction  of  certain  works. 
Before  the  works  had  bjcn  actually  l)cgnn,  A. 
died.  Doubts  existing  as  to  the  riglitw  of  A.'» 
trustees  and  executors  (who  by  his  will  had  the 
fullest  power  of  management  given  them,  and  of 
completing  any  existing  contracts),  and  the 
other  contracture  inter  se,  a  contract  was,  after 
considerable  negotiations,  drawn  op  between  B., 
C,  D.  and  E.  and  "  esocutora  and  trustees  of 
the  will  of"  A.,  and  signe<l  by  B.,  C,  D,  and  E. 
before  the  will  of  A.  hod  been  proved.  Tlio 
agreement  was  that  the  work  should  oe  completed 
in  the  joint  interests  of  the  survivors  and  the  es- 
tate of  A.  Subsequently  one  of  the  executors 
and  trustees  renounced  and  disclaimed,  and  the 
others  signed  the  agreement.  B.,  C,  D.  and  E. 
filed  a  bill  to  set  aside  the  agreement  for  a  dc- 
claration  that  the  partnership  was  dissolved  by 
A-'s  death,  and  for  winding-up  :i— Hold,  first,  that 
the  agreement  was  binding  on  all  parties. 
M'Ctc.in  v.  Kennard,  43  L.  J.,  Ch.  323  ;  L.  R.  9 
Ch.  336 ;  30  L.  T.  186  ;  22  W.  B.  382. 

Hel<l,  secondly,  that  independently  of  the 
ogreement,  the  right  of  A.'3  representatives  was 
to  have  the  contract  completed,  the  estate  being 
liable  to  contribute  towards  the  xcqaircd  capitM, 
and  liable  for  any  losses.  lb. 

Sight  of  Joint  Contraetors  to  ina  for  what  one 
of  them  has  Sanctioned,  ] — Action  by  A.  and  two 
others  on  a  contract,  on  the  deposit  of  goods  by 
the  three  with  the  defendant,  not  to  give  them 
up  without  the  joint  order  of  the  three.  Breach, 
that  they  were  given  up  without  such  joint  order. 
Plea,  that  they  were  given  up  to  A.  at  his  re- 
quest, is  a  good  plea  ;  for  A.  being  disabled  from 
suing  for  what  he  himself  procured  to  be  done, 
could  not  sue,  though  joining  the  others  with 
him.  Brandon  v.  Scott,  7  EL  &  Bl.  334  ;  26  L. 
J.,  Q.  B.  163  ;  3  Jur.  (M.S.)  863  ;  5  W.  B.  235. 

f.  Alternative. 

Altemativfl  or  Absolute.] — A  declaration 
alleged  that  the  defendant  received  certain  bills- 
of  lading  and  <lrafts  on  the  terms  that  on  the 
acceptance  of  the  hitter  by  B.,  the  former  siraulil 
'  be  delivered  to  him.  that  he  should  present  such 
accepted  drafts  to  B.  for  payment,  and  remit  to- 
the  plaintiff  the  proceeds  if  the  same  should  be 
paid,  and  if  the  drafts  should  not  be  paid,  either 
return  them  to  the  phiintiff,  or  pay  him  the 
amonnt,  for  reward  to  thedefendaot ;  that  every- 
thhig  happened  to  entitle  the  plaintiff  to  hav& 
the  drafts  returned  or  the  amount  paid  by  the 
defendant,  yet  he  did  not  return  the  drafts,  nor 
did  he  pay  the  plaintiff  their  amount.  Judg- 
ment went  by  default,  and  it  appeared  that  the 
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drafts  wore  of  no  value  :— Held,  by  Keating,  J., 
Brett,  J.,  and  Grove,  J.,  that,  the  true  conatmc- 
tion  ot  the  declaration  was  that  the  d(rfondaiit 
promised  it  he  did  not  return  the  drafts  to  pay 
their  amount,  which  was,  therefore,  recoverable  ; 
but  per  Bovill,  C.J.,  the  contract  alleged  was 
only  alternative  to  return  the  drafts  or  pay  their 
amonot,  and  that  only  the  nominal  damages 
arising  from  the  least  bardensome  alternative 
were  recoverable.  Dercritl  v.  SurneU,'i2  L. 
C.  P.  2U  ;  L.  B.  8  C.  P.  476 :  28  L.  T.  874. 

AltematiTe  or  Opttonal.]— In  general,  where 
the  contract  is  in  the  alternative,  the  dcction  is 
in  the  party  who  is  to  do  the  first  act.  Chippen- 
dale T.  Thurttony  4  Car.  &  P.  08. 

Opticm  with  whom— Feaalty.]— Under  an 
agreement  to  jwrform  one  of  two  things,  the 

option  IB  in  the  person  who  is  to  porform  ;  and 
if  one  of  the  two  tliinjia  is  prohibited  under  a 
penalty,  no  action  will  lie  for  the  penalty  uniil 
the  party  makes  his  election  by  performing  the 
pixihibited  part  of  the  contract.  Layton  v, 
Pearcc,  1  Dougl.  It"). 

Sight  to  azerciie  Option,  whether  Determined 
— Payment  by  Cheque.] — On  15th  June,  1864, 
plaintiS  advanced  .")00/.  on  loan  to  defendants, 
on  terras  of  an  agreement  between  them  of  that 
date,  whereby  it  was  agreed  that  "in  considera- 
tion of  F.'s  making  an  wlvance  for  a  period  of  two 
months,  such  advance  shiill  be  rcjiaid  at  any 
time  after  the  expiration  of  two  months  from  the 
date  hereof  on  the  application  of  the  said  F., 
and  further  that  the  said  h'.  shall  have  the  option 
while  the  amount  remains  unpaid  of  accepting 
paid-up  shares  in  the  company,  or  partly  paid- 
up  shares  to  the  amouut,  or  for  such  amount 
hereof  as  the  siiid  F.  may  desire,  or  of  accepting 
a  deposit  rccfijit  of  M.  per  fhare  on  "tOO  sliares, 
or  any  proportion  thereof  at  his  the  said  F.'s 
discretion."  On  17th  November  in  the  same 
year,  in  pursuance  of  a  resolution  of  the  company 
that  such  advance  should  be  rt-paid,  the  secretary 
of  tho  company  sent  to  plaintiff  a  cheque  on  the 
company's  brmkers  for  the  amount  of  the  said 
loan,  which  cheque  the  plainiifE  immediately  re- 
turned to  the  defendants,  with  alcttcr  dated  17th 
Koverober,  in  which  ho  declined  to  receive  the 
cheque,  and  applic(l  to  have  5O0  shares  in  the 
company  allotteil  tn  him  and  a  deposit  receipt  of 
\l.  per  share  on  the  same  forwarded  to  him  in 
acfoniance  with  the  terms  of  the  agreement  of 
liJth  June.  The  defendants  refusing  to  comply 
with  his  demand,  plaiutifE  brought  an  action  for 
damages  for  breach  of  contract  to  allot  shares 
and  for  money  lent,  to  which  defendants,  amongst 
other  things,  pleaded  payment  within  the  mean- 
ing of  the  agreement  before  plaintiff  exercised 
his  option  : — Held,  that  the  money  advaneecl  by 
plaintiff  remained  unpaid  on  17th  November, 
the  date  of  bis  demand  for  an  allotment  of  shares, 
innsmnch  as  the  sending  of  the  cheque,  which 
was  forthwith  retnrned  to  plaintiff,  did  not 
amount  to  payment,  and  therefore  plaintiff  had 
a  right  to  exercise  an  option,  and  to  elect  to  be 
repaid  by  an  allotment  cf  shares,  which  applica- 
tion on  his  part  not  having  been  complied  with 
by  defendants,  the  present  action  was  main- 
'biiuable,  the  pica  of  payment  not  having  been 

? roved.  Fergumm  v.  Wathoe  Mining  Co,,  17  L. 
.  409. 

Per  Bramwell  and  Channell,  BB.  The  plain- 
tiff might  have  exercised  his  right  of  option 
H'ithin  the  two  months  from  the  date  of  the 


loan,  althonrii  it  could  not  have  bsen.  enforced 
until  after  the  expiration  of  that  time. 

Per  Bramwell,  B.,  under  the  terms  of  the  con- 
tract there  was  no  power  or  right  in  defendants 
to  r^y  the  money  until  after  an  appUcation 
first  nude  by  plaintiff  for  its  repayment, 

OiM  AltenttiTe  finpoaslblfl.] — If  an  af^rec- 
mcnt  is  in  the  alternative,  and  one  branch  of  the 
alternative  cannot  by  law  be  pcrformod,  the 
party  is  bound  by  law  to  perform  tho  other. 
SteteTU  V.  Webb,  7  Car.  4;  P.  60. 

A.  was  in  custody  on  a  ca.  sa.,  and,  in  con- 
sideration of  the  plaintiff  consenting  to  his  dis- 
charge, B.  agreed  to  pay  35;.  or  to  surrender  A. 
to  the  sheriff ;  A.  on  a  sabseqnent  day  offered  to 
surrender  himself  to  the  sheriff,  who  would  not 
retake  him,  as  the  plaintiff  had  ctmsented  to  bis 
discbarge  : — Held,  that  the  agreement  was  abso- 
lute for  the  payment  of  the  35/.,  and  that  the 
other  alternative  was  not  satisfied  by  the  offer  of 
the  surrender.  Ih, 

An  agreement  to  do  either  of  two  things  is  not 
discharged  when  one  of  the  two  things  becomes 
impossible  by  the  act  of  Go<i.  Barkicorth  v. 
Yuung,  4  Drew.  1  ;  2(i  L.  J ..  Ch.  153  ;  3  Jnr.  CN.S.) 
34  ;  6  W.  K.  156. 

In  the  case  of  an  ordinary  mefflorandam  oC 
association,  according  to  which  the  capital  is 
divided  into  sharesof  equal  amount,  the  interests 
of  the  shareholders  are  equal  in  all  respects. 
Where,  therefore,  in  consideration  of  the  assign- 
ment of  a  lease,  A.  agree<l  to  pay  B.  1,0(I0Z.  with- 
in twelve  months,  or  otherwise  transfer  to  B. 
the  like  amount  in  fully  paid-up  shares  in  a  com- 
pany to  be  formed  by  A.,  and  the  company  was 
formed  by  A,,  with  praerred  and  deferred  snares  : 
— Held,  that  B.  was  entitled  to  receive  sharc-s. 
the  intei'Cst  in  which  was  equal  in  all  respects  tu 
those  held  by  other  shareholders;  that  A.  by 
forming  tho  company  with  two  unequal  cltisses 
(if  shares,  had  put  it  out  of  his  power  to  comply 
with  the  one  alternative  of  the  contract,  and 
that,  therefore,  he  was  bound  to  perform  the 
otheraltemative,  viz.  topav  l.OOOi.  Stvdlwlmc  v. 
Mattdell(\lA.  Raj-m. 279)'followed.  31cllquhaiit 
V.  Taylor,  63  L.  J.,  Ch.  768  ;  [1895]  1  Ch.  53  ; 
8  R.  740  ;  71  L.  T.  484  ;  43  W.  R.  297.  Affirmed 
in  C.  A.,  04  L.  J.,  Ch.  296  ;  8  B.  750,  n.  ;  71  L. 
T.  679. 

 Or  Illegal.]— If  one  of  the  parties  to  a 

contract  stipulates  for  the  option  of  pei-fi inning 
bis  part  in  one  of  two  lawful  ways,  he  is,  after 
having  once  made  his  election,  bound  by  such 
election ;  and  if  the  performance  is  impossible, 
and  not  illegal,  he  is  liable  to  damages  for  not 
being  able  to  perform  it.  Brown  v.  liuml  Ih- 
mi-anee  Saciety,  1  El.  i;  El.  853 ;  28  L.  J.,  Q.  B. 
276  i  5  Jur.  (K.S.)  1255  ;  7  W.  R.  479. 

In  an  action  on  a  policy  of  insurance  against 
fire,  which  contained  a  condition  1^  which  the 
society  rcBcrrcd  to  itself  the  right  of  zcinstate- 
ment  in  preference  to  the  payment  of  claims,  a 
plea  by  the  company  that,  having  elected  to  re- 
instate the  insured  premises,  they  were  proceed- 
ing with  the  reinstatement,  when,  by  order  ot 
the  Commissioners  of  Sewers,  lawfully  acting  ia 
that  behalf,  the  premises  were  taken  down,  being 
in  a  dangerous  condition,  such  condition  not 
being  caused  by  the  fire,  and  that  if  the  premises 
had  not  been  so  taken  down,  they  would  have 
proceeded  with  the  reinstatement,  and  would 
have  restored  them  to  the  condition  th^  were 
in  before  the  fire,  is  a  bad  plea.  Ih. 


Digitized  by 


258 


CO^T^ACT— Interpretation  of. 


254 


Where  an  agreement  ia  entered  into  between 
two  parties,  whereby  one  of  them  covenants  to 
do  one  of  two  specified  things,  if  either  of  the 
altenutives  is  to  do  an  ille^  act,  the  whole 
agreement  is  void ;  bat  if  the  condition  is  to  do 
an  act  which  may  be  effected  either  by  lawful 
or  imlawfal  means,  the  law  will  presume  in 
tavoar  of  the  contract  that  the  contracting 
parties  contcmplatcxl  the  former.  Leto'it  v. 
I)aridf>n,  4  U.  &  W.  651;  1  H.  &  H.  425;  8 
L.  J.,  Ex.78;  SJnr.  3S7. 

B.  Entire  or  Bi-vlsible. 

To  Iiflt  Milking  of  Oowt.] — A  contract  by  A.  to 
let,andby  B.  to  take,  themilkingof  thirt7C0WS,at 
72.  10#.  per  cow  per  annum,  from  14th  Febmary, 
the  rent  to  be  paid  quarterly  in  advance,  and  by 
C.  to  pay  the  rent,  is  an  entire  and  not  diviaiblc 
contract.  ^Vllitehel^  v.  Hall,  8  D.  &  R.  22 ;  5 
B.  k  C.  269  ;  4  L.  J.  (0.8.)  E.  B.  1G7  ;  29  B.  B. 
244. 

To  Can  Sheep.] — Where  in  an  action  of  assump- 
sit for  curing  497  sheep  of  the  scab,  it  appeared 
that  the  plaintiff  agreed  he  should  not  be  paid 
anything  unless  be  cunxl  nil : — Held,  that  he 
could  not  re<>over,  because  40  of  the  flock  were 
not  cured.   Batet  v.  Hudson,  6  D.  &  B.  3, 

Salary— Abandoning  Contract.] — The  defen- 
dant having  contracted  with  the  Lords  of  the 
Admitaltv  to  provide  a  stcnm-vessel  fbrezplcning 
the  river  ^iger,  wrote  to  the  plaintiff  as  follows : 
*'  I  am  willing  to  give  you  the  command  of  the 
steamer  destined  for  an  czplorini;  and  a  trading 
vojrage  up  the  river  Sijjer  and  its  tributaries, 
your  pay  to  be  at  the  rate  of  Ti^l.  per  month, 
commencing  from  the  Ut  of  December,  1853,  and 
a  commission  of  twenty  per  cent,  on  the  net  pro- 
ceeds  tit  the  produce  you  may  bring  down."  In 
reply,  the  plaintiff  wrote  to  the  defendant  ns 
follows  :  "  In  answer  to  your  letter  of  yesterday, 
offering  me  the  command  of  the  vessel  to  go  out 
in  a  trading  and  an  exploring  voyage  to  the  river 
Niger  and  its  tributaries,  at  a  fixed  pay  of  50/. 
per  month,  and  twenty  per  cent,  on  the  net  pro- 
ceeds the  goods  obtained,  I  be^  leave  to  say, 
that  I  accept  the  service,  and  the  terms  you 
mention."  The  vessel  proceedetl  up  the  Niger, 
under  the  command  of  the  plaintiff,  as  far  as 
Dagbo,  when  the  plaintiil  refused  to  proceed 
further,  and  abandoned  the  command  : — Held, 
that  this  ^vas  not  an  entire  contract  for  the 
whole  voyage,  bat  a  contract  which  gave  a  cause 
of  acticm'for  the  salary  as  cacli  month  arose,  and 
which,  when  once  vested,  was  not  subject  to  be 
lost  or  diveatetl  by  the  pLiintiff's  desertion  or 
.ibantlonment  of  the  contract,  T.iylor  v,  L-tird, 
1  H.  &  N.  266  ;  25  L.  J.,  Ex.  329.  See  Cutter  v. 
Pff-xtrll,  6  Term  Rep.  320  ;  3  It.  R.  185. 

Action  by  Administrator — Completion  of  Con- 
tract.]— .\.  declared  as  administrator  of  B., 
Stating  that  the  defendant  in  B.'s  lifetime  was 
indebted  to  B.  in  money  to  be  paid  hr  the 
d^endant  to  B.  on  request.  It  was  proved  that 
B.,  had  contracted  with  the  defendant  in  writing 
to  do  certain  works  for  him  for  400i.,  to  be  paid 
upon  completion  of  the  works.  B.  died  b^ore 
their  completion,  and  A.,  before  he  had  taken 
out  letters  of  administration,  agreed  with  the 
defendant  to  complete,  and  did  complete,  the 
works : — Held,  that  these  facts  did  not  support 
the  dedaration,  inosmnch,  as  the  contract  being 
entire,  and  the  works  unfinished  at  B.*8  death, 


no  debt  accrued  from  the  defendant  to  B,  in  B.'s 
lifetime,  although  the  new  agreement  with  A. 
amounted  as  between  him  and  the  defendant  to 
a  rescission  of  the  orl^nal  contract,  which  would 
entitle  A.  as  administrator,  to  sue  on  a  quantum 
meruit  in  respect  of  the  work  done  by  B.  Crot* 
ihwaite  V.  Gardner,  18  Q.  B.  640  ;  21  L.  J.,  Q.  B. 
356  ;  17  Jur.  377.  See  further,  Sale  of  Goods. 

Friutii^— Damage  l>y  Hro.]— Where  a  printer 
has  been  employed  to  print  a  work,  of  which  the 
impression  is  to  be  a  certain  number  of  copies,  it 
a  fire  breaks  out  and  consumes  the  premises 
before  the  whole  number  has  been  worked  off, 
the  printer  cannot  recover  anything,  although  a 
part  has  actuallv  been  delivered.  Adlard  v. 
Booth,  7  Car.  &  P.  108.  S.  P.,  GilleU  v.  Maw- 
man,  1  Taunt.  137. 

Fart  Performance  with  Assent  of  Both  Par- 
ties.] —  Although  an  entire  contract  is  not 
divisible,  and  a  part-performance  cannot  there- 
tore  be  the  subject  of  an  action  on  the  contract 
itself ;  yet  if  there  be  part-performance,  with  the 
assent  of  both  parties,  an  action  may  be  main- 
tained to  recover  a  fair  value  or  reward  in 
respect  of  that  part-performance.  S/iipton  v. 
Cumt,  6  B.  &  C.  378 ;  8  D.  &  B.  130 ;  4  L.  J. 
(0.8.)  K.  B.  199. 

.  Within  Statute  of  Frauds.]— S.  agreed  by 
parol  to  procure  for  C,  as  purcha.scr,  the  estate 
of  B.,  in  consideration  of  C.'s  making  to  S.  a 
lease  of  a  quarry,  and  of  paying  to  S.  the  sum,  if 
any,  by  which  the  purchoac-money  of  the  estate 
should  fall  short  of  a  maximum  price  fixed  on : — 
Held,  that  the  contract  was  indivisible,  and 
being  within  s.  4  of  the  Statute  of  Frauds,  no 
action  could  brought  by  S.  upon  it  to  recover 
the  difference  between  the  purchase  money  and 
the  maximum  price.  Socage  v.  Cunning,  It.  B., 
1  C.  L.  43J  ;  16  W.  B.  133. 

"If  Bemainder  are  as  good  as  Sample  you 
may  send  ms  30  more  " — Lsh  than  30  HUt.] — 

Sec  Sjfmeg  v.  Hiitlcg,  ante,  coL  236. 

h.  VnoBirtaiiL 

Validity.] — Where  parties  have  expi-ossed  the 
matter  of  their  agreement  in  such  uncertain  or 
imperfect  terms  that  it  is  impossible  to  ascertain 
any  definite  meaning,  such  agreement  is  neces- 
sarily void.  Baxter,  Ex  parte,  Vince,  In  re,  61 
L.  J.,  Q.  B.  83i; ;  [1892]  2  Q.  B.  478  ;  67  L.  T. 
70  ;  41  W.  R.  138  ;  9  MorreU,  222— C.  A. 

In  Part.] — An  agreement  to  take  a  lease  of 
a  house  if  put  into  thorough  repair,  and  the 
drawing-rooms  "  handsomely  decorated  according 
to  the  present  style,"  is  too  uncertain  for  a  court 
of  equity  to  enforce.  Tat/lor  v.  Port'mgtim,  7  Do 
G.  M.  &  G.  328  ;  1  Jur.  (n.s.)  1057  ;  3  Eq.  R 
781. 

*»Bt  cetera  "—Effect  ot]— Where  terms  for 
lettii^  farms  provided  that  all  materials  re- 
quired for  building  proposed  to  be  built,  or  that 
might  thereafter  be  built,  should  be  led  at  tho 
expense  of  the  tenant ;  that  the  landlord  should 
drain,  the  tenant  leading  tiles ;  tttat  gates, 
buildings,  "  &c,,"  should  be  left  in  repair  by  tho 
tenant,  the  landlord  finding  new  gates  when  re- 
quired ;  that  the  landlord  reserved  to  himself  all 
customary  rights  and  reservations,  such  as  liberty 
to  cut  and  plant  timber,  search  for  and  work 
mines  or  minerals,  "Soa."  allowing  the  tenant 
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tor  any  reasonable  damaccs: — Hdd,  that  these 
HtipulaUous  did  not  rciiacr  the  agri-ccmcnt  mi- 
certaiii,  so  as  to  be  incapable  of  being  enforced 
Bpecilicnlly.  Ptirher  v.  Tanwell,  2  Dc  G.  &  J. 
559  ;  27  L.  J.,  Ch.  812  ;  6  W.  U.  Gl>8. 

The  terms  "  goodwill,  &c.,"  in  a  contract  for 
the  sale  of  a  foun'liy,  arc  not  so  uDCcrtaia  as 
nlonc  to  prevent  a  tlccrce  for  specific  performance 
oE  it,  for  the  woi-ds  "ct  caetem"  iwint  to  things 
tiecoBsarily  connected  with,  and  belonging  to,  tLe 
good-will,  and  to  be  defined  in  the  conveyance. 
Cmper  t.  Hood,  20  Beav.  293  ;  28  L.  J.,  Ch.  212  ; 
4  Jur.  Cn.8.)  12fi6  ;  7  W.  R.  81. 

Specific  performance  of  an  agreement  to  pur- 
chase one-third  of  a  foundry  refused,  on  the 
ground  of  uncertainty,  the  contract  not  specifying 
what  portion  of  the  purchase-money  was  to  be 
left  in  the  business,  but  only  a  large  portion,  and 
not  etating  when  it  was  to  be  paitl,  en"  how  to  be 
Bccurcd,  and  what  interest  was  to  be  allowed  in 
the  meanwhile.  lb. 

Promiie  to  do  Aet— If  Hone  Lneky.] — A. 
bought  a  horse  from  B,,  and  protniscd  that  "  if 
the  horse  was  Incky  to  him  he  would  give  '>l. 
more,  or  the  buying  of  another  horse,"  It  was 
held  that  such  a  promise  was  too  vague  to  bo 
considcrcil  in  a  court  of  law.  tice  Guthing  v. 
i^MM,  2  D.  &:  Ad.  232. 

< '  tor  BDCh  Bemsneration  as  should  he 
Doemed  Bight."] — A.  agreed  with  B.  to  do  certain 
services  for  such  remuncmtioii  as  should  be 
decmotl  right : — Helil,  that  there  was  no  promise 
that  A.  should  receive  anything,  nor  any  engage- 
ment capable  of  enforcement.  Seo  Ta^lur  t. 
litvacr,  1  M.  &  S.  290. 

«  So  far  as  th«  Law  Allows."] — A.  covenanted 
with  U.  to  retire  from  a  trade  ''  so  far  as  the  law 
nllowB."  It  was  held  that  the  parties  must  fix 
the  limit  oif  their  corcnant  anti  not  leave  the 
court  to  do  so.  Daeies  v.  Davie*,  3(}  Ch.  D. 
»39. 

2.  Pabol  Etidekce. 

To  establish  Gollatsral  Parol  COitraot.]— A 

tenant  entered  on  lauds  on  the  understanding 
(hat  a  lease  should  be  signed  at  a  future  time. 
When  the  lease  was  presented  to  him  for  signa- 
ture he  refusal  to  sign  unless  the  landlord  would 
undertake  to  destroy  the  rabbits.  This  the  land- 
lord  by  word  of  mouth  promised  to  do,  and  the 
tenant  thereu[K)n  signed.  The  lease  contained  o 
clause  by  which  the  tenant  agreed  not  to  shoot, 
liunt,  or  S])()rt  un  the  land,  or  destroy  any  game, 
but  to  use  his  best  endeavours  for  the  preserva- 
tion of  the  same,  and  to  allow  his  landlord  or 
friends  at  any  time  to  hunt,  slioot,  and  sport  ou 
Uio  land.  In  an  action  by  the  tenant  against 
the  landlord,  for  breach  of  agreement  in  not 
destroying  the  rabbits: — Held,  that  this  agree- 
ment was  coUiitcnd  to,  and  did  not  alter  or  vary 
the  written  contract,  aud  that  therefore  evidence 
of  such  agreement  was  admissible.  Morgan  v. 
ffriffith,  40  L.  J.,  Ex.  46  ;  L.  B.  6  Ex.  70 ;  23  L. 
T.  783  i  19  W.  R.  957. 

On  the  sale  by  auction  of  a  lease,  containing  a 
covenant  against  alienation  without  the  consent 
of  tlie  lessor,  the  auctioneer  announced  that  the 
landlord  would  give  his  consent  for  a  certain 
sum,  then  mentioned,  which  tlie  vendor  verbally 
agrwd  to  pay  ;  and  the  auctioneer,  on  the  day  of 
the  sale,  signed  and  delivered  to  the  purchaser 
a  memorandum  of  the  names  of  the  vendor  and 
pnichaser,  Uie  price  and  the  amoimt  to  be  paid 


for  the  landlonl's  conaent,  containing  a  stipula- 
tion that  the  latter  sum  should  not  hii  charged  to. 
the  purchaser.  A  deed  of  assignment,  not  speci-, 
fying  by  whom  the  sum  requisite  to  obtain  the 
Lindlord's  consent  shoidd  be  borne,  having  bcju 
executed,  the  purchaser  was  compelled,  by  the 
default  of  the  vendor,  to  pay  it,  in  oi-der  to  ren- 
der his  title  valid  : — Held,  that  the  memoramlum 
was  a  sufficient  note  of  an  agreement  by  the 
vendor,  collateral  with  the  dcsil  of  assignment, 
and  not  merged  therein,  to  i>ay  the  sum  neces- 
sary to  obtain  the  londlotu's  consent  to  the 
assignment,  and  that  the  plaintiff  was  entitled 
to  recover  the  amount  which  ho  had  paid  (or 
that  purpose  from  the  defendant.  Cxrrig^  t. 
Brock,  Ir.  B.  5  C.  L.  501. 

To  sitablish  Tnut— Oa  ConTOTonee  of  Bealty.] 

— L,  agreed  by  jmrol  with  W.  for  a  conveyance 
of  a  life  interest  in  real  estate,  part  of  which,  a 
cottage,  was  in  his  own  occupation.  The  terms 
were,  that  W.  should  be  rc|)aid  the  i>nrchafte 
money  and  interests  out  of  the  rent,  and  shonlil 
allow  L.  to  continue  to  occupy  the  cott^^e.  G. 
swore  that  this  was  the  effect  of  the  parol  arrange- 
ment, but  two  other  witnesses  swore  tliat  they 
liad  heard  W.  deny  it.  A  short  time  af  t4ir  this 
agreement,  W.  asked  L.  to  execute  an  absolute 
conveyance  of  the  same  life  interest  to  W.'s 
daughter,  an  infant,  which  L.  acconlingly  did, 
and  \V.  entered  into  iwssession  of  the  jiroperty, 
leaving  the  cottage  in  L-'s  possession,  i-eat  free. 
W.  wrote  letters  afterwards  to  G.  and  to  J., 
saying  that  he  had  bought  the  property  oat  and 
out,  and  offered  L.  an  annuity  for  life  if  he  would 
give  up  possession  of  the  cottage.  W.,  by  will, 
devised  his  real  estnte  to  his  daughter,  and  ap- 
pointed B.  his  cxocutor,  and  her  guardian.  U. 
made  L.  an  offer  of  the  annuity  on  thi  same 
terms  as  W.  had  done,  but  the  offer  «-as  refused. 
Thereupon  B.,  as  the  next  friend  of  W.'s  daughter, 
brought  ejectment  against  L.,  who  filed  a  bill  to 
rcstntin  it,  alleging  the  parol  agreement,  and 
praying  an  injunction  to  stay  the  action,  and  a 
re-conveyance  of  the  property  on  payment  of 
what  was  due  : — Held,  that  evidence  of  the  parol 
agreement  was  admissible  notwitlistandiog  the 
Statute  of  Frauds  (2U  Car.  2,  c.  3),  and  a  decree 
made  declaring  the  daughter  of  V/.  to  be  a 
trustee  for  L.,  who  was  entitled  to  redeem  on 
ixayment  of  what  was  due.  Ziww/a  T.  WrigH., 
21  L.  J.,  Ch.  705.  &  P.,  Haigh  t.  A«ve,41  L.J., 
Ch.  BC7  ;  L.  B.  7  Ch.  469 ;  26  L.  T.  676  ;  20  W. 
K.  597. 

 On  Assignment  of  Leaseholds.] —  Marl- 

biirovgh  (^Dtike),  In  re,  Daeit  v.  ly/titekaad, 
1)3  L.  J.,  Ch.  471  ;  [1894]  2  Ch.  133;  70  L.  T. 
314  ;  42  W.  B.  450. 

Fart  Writtm,  part  Oral.]— a.,  having  entered 
into  a  contract  for  supply  of  iron  rails  for  Vera 
Cruz,  applied  to  B.  ic  Co.,  shipowners  and  brokers, 
to  procure  vessels  to  carry  it  thither  ;  wbcrcu[>un 
B.  iL  Co.  on  the  I9th  of  November  wrote  to  A,  : 
"  We  engage  to  find  tonnage  for  about  5,000  tons 
of  rails  to  load  at  M.  for  Vera  Cruz,  subject  to 
ttie  following  conditions,  viz.  1,000  tons  to  be 
delivered  at  Vera  Cruz  in  three  months  from 
this  time,  and  1,000  tons  per  month  afterwards." 
After  a  long  correspondence  and  several  inter- 
views as  to  the  class  cS.  vessels  to  be  chartered, 
and  the  fiag,  B.  &  Co.  ou  the  11th  of  December, 
wrote  to  A.  as  follows  :  "  Our  engagement  to 
procure  tonnage  for  Vera  Cruz,  in  the  letter 
addressed  to  your  Mr.  B,  oa  the  19th  November  ; 
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and,  in  accordance  tberevith,  we  are  arranging 
to  take  m>  vesBels  for  the  first  shipment  of  1,000 
tma.  Wo  cannot  restrict  oorselTea  to  yemeHa  of 
any  paitienlsr  flag  or  claae,  bat  will  of  coaree 

S've  a  preference  to  nentral  sh^  of  high  class." 
a  the  16th  of  December  6.  &  Co.  wrote  to  A. 
skTing,  '*that  they  would  prefer  abandoiiing  the 
contract  altogether."  And  afterwards  on  the 
flame  A.  wrote,  "We  accept  your  offer  of 
the  I9th  of  Kovember  last,  ooaped  with  the ' 
initiaUed  oSet  of  the  18th.  Measrs  E.  hold  ns 
to  our  contract,  and  therefore  we  most  hold  joa 
to  yoois,  and  cannot  consent  to  yoor  abandon- 
ins  it  as  intimated  "  : — Held,  tiiat  these  lett^ 
did  not  oonstitate  a  complete  contract,  bat  that 
lecoarae  moat  be  bad  to  parol  evidmce ;  and, 
conaeqaaitly,  that  it  was  properlr  left  to  the 
jury  to  say  whether  or  not  a  Mn«i^  contract 
as  alleged  in  the  declaration  waa  to  be  infHied 
from  &e  whole,  Bclekow  t.  Stjfmimr,  17  0.  B. 
(BT^.)  107. 

Where  a  contract  is  to  be  made  ont  partly  by 
written  docnmentB  and  partly  by  parol  erid^iee, 
the  wht^  becomes  a  qaesOtm  m  tite  jory.  It. 

beomplete  Written  Agreement.]— Where  there 
is  a  parol  agreement  between  two  persons,  and  a 
sabseqnent  written  agreement  which  does  not 
embrace  all  the  terms  of  the  pand  agreement,  it 
is  a  qaestion  of  fact  for  the  iary  whether  it  was 
the  intentioa  of  the  parties  uiat  there  should  be 
a  distinct  parol  agreement  collateral  to  the  writ- 
ten agreement,  and  evidence  of  the  terms  of  the 
parol  agreementis  admissible.  X4ndl&yv. Laeey, 
17  C.  B.  (M.B.)  578  ;  34  L.  J.,  C.  P.  7  ;  10  Jar. 
(HA)  1103  ;  11  L.  T.  273  ;  IS  W.  R.  80. 

A.  verbally  agreed  with  B.  to  sell  him  certain 
goods,  B.  having  indoced  A.  so  to  do  on  his  nnder- 
taklDg  to  settle  an  action  aboat  to  be  commenced 
against  A.  The  agreement  as  to  the  sale  was  put 
into  writing,  and  in  the  i^reement  authority  was 
given  to  B.  to  settle  the  action,  but  his  obliga- 
tion to  do  so  was  not  stated.  The  action  was  not 
stayed,  and  execntion  issued.  In  an  action  on 
the  agreement  for  the  price  of  the  goods  and 
damages  sustained,  by  the  action  having  been 
allowed  to  proceed,  It  was  objected  that  evidence 
of  the  verbal  agreement  was  not  admissible,  as 
being  part  of  one  entire  contract  which  had  been 
redncal  into  writing :— Held,  that  the  evidence 
was  admissible.  lb. 

State  ef  Bomunmt  when  signed.]— A.  signed 
a  proposal  for  a  contract  in  a  certain  form.  B. 
then  altered  it  and  signed  it  in  the  altered  form 
and  brought  it  to  A.  Parol  evidence  having  be^ 
given  in  an  action  amiiut  A.  that  he  verbfdiy 
agreed  that  the  altered  docmnent  should  be  the 
contract : — ^Held,  that  soch  evidence  was  rightly 
admitted,  as  showing  what  was  the  state  of  the 
document  when  it  became  an  i^^reement. 
Hudton  V.  StuaH,  43  L.  J.,  C.  P.  204  ; 
L.  a  9  O.  F.  311 ;  80  L.  T.  833 :  22  W.  B. 
6S4. 

Vo  Omttraot.] — When  a  document  appears  on 
the  face  of  it  to  contain  the  terms  of  a  written 
agreement,  parol  evidence  is  admissible  to  show 
tint  it  was  not  intended  to  be  an  agreement, 
bat  was  written  for  some  other  purpose,  and 
the  qoestkn  whether  tYaa  is  so  or  not  u  fair  the 
iory.  Oeeer  v.  Kirkman,  83  L.  T.  673  ;  24  W. 
E.  159. 

The  defendant  gave  the  plaintiff  a  paper 
stating, "  The  terms  npon  which  I  agree  to  sell 

TMi.  IT. 


I  you  the  business  .  ,  .  are  as  follows  :  .  .  .," 
addressed  to  the  plaintiff,  signed  by  the  defen- 
dant. The  plaintiff  afterwards  wrote  hdow, "  I 
agree  to  the  above  terms,  and  accept  the  same," 
and  signed.  In  an  action  for  not  selling,  the 
defence  wae  that  the  paper  was  not  meant  to  be 
a  oontiBCt  of  sale.  The  judge  left  it  to  the  jury 
whether  the  defendant  signed  the  paper  as  an 
agreement  or  an  offer  to  the  plaintiff,  or  as  a 
memorandum  cl  terms  on  wuch  the  plaintiff 
might  offer  the  business  for  sale  to  a  purchaser : 
— a  proper  direction.  lb. 

Evid^ce  is  admissible  to  show  that  a  docu- 
ment, apparently  an  agreement,  was  signed 
without  any  intention  of  making  a  present  con- 
tract, but  that  it  was  to  be  conditional  only  upon 
the  happening  of  an  event  which  has  not  occurred. 
Pym  V.  Campbell,  6  EL  ft  BL  370  ;  26  L.  J., 
Q.  B.  277  :  2  Jur.  (n-S.)  641  ;  4  W.  R.  828. 
S.  P.,  Daviet  v.  Jonei,  17  C.  B.  625  ;  25  L.  J.,  0.  P. 
21  ;  4  W.  B.  248 ;  Fwrnm  v.  Meek,  27  L.  J., 
Ex.  84. 

DifliBrent  Contrast.] — ^When  letters  contain 
certain  terms  which  may  form  the  basis  <tf  a 

contract,  it  is  necessary  to  ascertain  from  the 
letter  whether  the  terms  are  finally  arrived  at, 
and  if  they  are  not,  verbal  evidence  is  admis- 
sible to  shew  that  a  different  contract  has  been 
entered  into.  JokmonY.  Appleby,  43  L.  J.,  C.  P. 
146 ;  L.  R.  9  O.  P.  168  ;  30  L.  T.  261  j  22  W.  B. 
616. 

A  document  purporting  to  be  a  contract,  signed 
by  the  parties,  is  not  necessarily  so ;  and  it  is 
competent  Cor  either  of  the  parties  to  show  by 
parol  evidence  that  it  was  not  their  Intenticm,  in 
signing,  that  it  should  operate  aa  a  contract^ 
and  that  the  real  contract  oetween  them  was  not 
in  writing.  Rogera  v.  Hadley,  2  H.  ft  C.  227 ; 
S2  L.  J.,  Ex.  241  ;  9  Jnr.  (NA)  898  ;  9  L.  T.  292  ; 
aw.  a.  1074. 

Of  what  Hatters.] — In  ambiguous  contracts, 
the  domicile  of  the  parties,  the  place  of  execution, 
the  purpose,  and  the  various  provisions  and  ex- 
pression of  the  instrument  are  material  to  be 
considered  in  the  construotion.  Lantdovma  v. 
Laradowne,  2  Bli^  66 ;  21  B.  B.  48. 

Snrronnding  Ciroomstanoas.] — Extrinsic  cir- 
comstances  not  only  may  but  most  always  be 
looked  at,  because  an  agreement  can  never  be 
made  intdligible  unless  the  persons  and  subject- 
matter  with  which  the  parties  are  dealing  can 
be  identified.  Avm  v.  JTstoAsr,  86  L.  T.  166. 

— ■  Unilateral  Contract] — Where  a  docn- 
ment  purports  to  be  a  anilateral  contract,  binding 
the  signatories  for  an  indefinite  time  to  sell  certain 
specified  debentures  of  a  company  to  one  of  its 
officers  at  a  specified  price ;  but  the  circum- 
stances under  which  it  was  execnted  shewed 
that  the  real  intention  of  the  signatories  was  to 
limit  tor  their  common  benefit  their  claims 
agtdnst  the  company,  in  cmler  to  facilitate  some 
financial  operation  then  cont^plated  : — Held, 
that  such  intention  controlled  its  effect,  and 
that  it  could  not  be  treated  as  an  agreement  for 
sale,  for  the  benefit  of  such  purchaKr.  Senicat 
V.  Pavzi,  14  App.  Oas.  687— P.  0. 

SabseqnaiLt  Aeti.]— Aots  or  oommonlcatioDS 
of  the  parties,  after  an  agreement,  may  be 
evidenoe  of  facts  existing  at  the  time  of  the 
agreement  material  to  ite  construction,  bat  not 
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to  determine  its  meaning.  Monro  v.  Tay- 
lor, 8  Hare,  66  ;  3  Mac.  Jc  G.  713  ;  21  L.  J.,  Ch. 

To  Twy.}— Neither  a  plaintiff  nor  a  defendant 
can  at  law  avail  himself  of  a  parol  agreement  to 
vary  or  enlarge  the  time  for  performing  a  con- 
tract previouslv  entered  into  in  writing,  and 
required  bo  to'  be  by  the  Statute  of  Frauds. 
mehman  v.  Saynet,  M  L.  J.,  C.  P.  S68  ;  L.  R. 
10  0.  P.  B98 !  32  L.  T.  878  ;  23  W.  E.  871. 

ikgreement  to  purchase  established  upon  a 
correspondence  referring  to  the  terms  of  such 
agreement.  Parol  evidence  ie  admissible  to  ex- 
plain the  subject  matter  of  an  agreement,  al- 
though not  to  vary  the  terms.  Ogilvie  v.  JfW- 
jambe,  8  Mer.  68  ;  17  B.  B.  13.  And  see  (AUd 
T.  Omier,  8  Swanst  423,  n. 

 Aiisnt  to  ContTMt  Ugned  1^  Oth«r  Per- 

MBs.] — If  a  party,  by  the  payment  ot  money, 
and  by  his  condact  in  other  respects,  signify  his 
assent  to  the  terms  of  a  written  agreement, 
signed  by  other  persons,  but  not  by  himself,  he 
will  not  be  entitled,  in  an  action  arising  out  of 
that  contract,  to  give  verbal  evidence  m  a  snb- 
ceqnent  variance,  In  order  to  proceed  against  any 
ol  tiioee  persons,  as  on  a  new  and  independent  con- 
tract, or  to  recover  back  the  money  so  paid  as 
money  had  and  received,  without  resorting  to 
the  written  agreement.  Xt^v.  Oannttiff,  6  L.  J. 
<0A)  E.  B.  S31. 

Ts  show  pnTtoTu  Pwol  Frnilse.]— When  a 
written  contract  has  been  executed,  containing 
all  the  terms  agreed  upon  between  the  partiee,  a 
previous  parol  promise  relating  to  the  same 
subject-matter  is  invalid.  Angeil  t.  Dtiie,  32 
L.  T.  320  ;  23  W.  R.  548. 

The  defendant  let  a  house  and  furniture  to  the 
plaintiff  by  a  written  agreement ;  evidence  o(  a 

firevioufl  parol  promise  by  the  drfendant  to  put 
n  more  mmiture  was  tendered  at  the  trial  and 
mected:— Hdd,  that  the  rejection  was  right. 

In  OasBB  betwvoi  iMidlord  asd  TMuat.]— 
&s  LabdIiOBD  abb  Tenaht. 

To  Oomuet  Doeomenti.] — See  snpra.  Statute 
ov  Fbauds-— SuflSciency  of  Memorandum. 

SetfuHher,  EtidbkOB. 


B.  DIBOHABOB    AND    BBEACH  OF 
COKTBAOTS. 

1.  By  DIBOHASOB  OB  Bbsoission. 

Wher«  naw  AgrMmant.  ] — Novation  means 
that,  th^  being  a  contract  in  existeitce,  some 
new  contract  Is  sabrtitated  for  it,  eltiier  between 
tiie  same  parties  (for  that  might  be),  or  between 
diffuent  parties ;  the  con^eration  matniJly 
being  the  dischatge  of  the  old  contraot.  A 
common  instance  is  in  partnership  cases,  when 
the  members  <A  the  new  firm  take  over  the 
liabilitiee  of  the  old  firm.  Searfv.  JarOine,  61 
L.  J»  Q.  B.  A12  ;  7  App.  Cns.  361 ;  47  L.  T.  2SB  ; 
80  W.  B.  893— H.  L.  (Sc.)  And  see  Hobion  v. 
€im>Uy,n  h.     Ex.  206  ;  8  W.  B.  S84. 

Retaining  Smaller  Snm  in  Lien  of  Larger.]— 
WIi»e  a  laser  som  has  been  tendered,  even 


though  after  time,  and  retuned  in  dischaw  of 
a  larger  sum,  which  in  default  of  payment  m  the 
lesser  sum  wouM  have  become  due,  the  receive 
cannot  retain  such  sum  otherwise  than  as  the 
discbaige.  Such  larger  sum  is  of  the  nature  of 
a  penalty,  and  the  court  ie  at  liberty  to  grant 
any  etiaitable  relief  from  such  payment  as  it 
may  think  fit  Jokiuon  t.  Colq^^otM,  82  W.  B. 
124. 

Exereije  of  Bight  of  Election  to  Besdnd.! — 

The  exercise  of  a  right  of  election  to  rescina  a 
building  agreement  must  be  signified  in  an  un- 
qtudiSed  manner  and  within  a  reasonable  time, 
or,  at  all  events,  not  after  the  other  party  to  the 
agreement  has  gone  to  expense  in  tne  belief  of 
the  right  of  election  not  bSng  exercised.  Mari- 
SambeU,  48  L.  T.  I2G  ;  88  W.  B.  952. 

Mistaken  Claim  to  Beseind,  S^t  of.J— A 
mistaken  claim  by  one  of  the  parties  to  such 
an  agreement  to  rescind  it,  does  not  ipso  facto 
operate  to  rescind  the  agreement,  unless  the 
other  party  claims  a  rescission  on  the  ground  of 
the  mistaken  claim.  lb. 

If  one  of  the  parties  to  such  an  agreement 
himself  rescinds  it,  he  is  not  entitled  to  mako 
entry  on  the  premises  for  the  purpose  of  re- 
moving the  goods  after  the  date  of  rescission.  Jb. 

Katnal  Sttpnlations— IMieham  of  One  Faxtjr, 
whstiier  Disohargs  ef  Both.] — Where  someUiing 

is  covenanted  or  agreed  to  be  performed  by  each 
of  two  parties  at  the  same  time,  he  who  was 
ready  and  offered  to  perform  his  part,  but  was 
discharged  by  the  other,  may  maintain  an  action 
against  the  other  for  not  performing  his  part, 
Jatui  T.  BartJey,  2  DoagL  684. 

Whare  TbM  Pai^  luw  Ao^nlnA  U  Intuart.] 

— ^Where  an  i^reement  is  made  between  two 
parties,  by  virtue  of  which  a  third  party  acquires 
such  an  interest  as  wonld  entitle  him,  after  the 
death  of  one  of  the  contracting  parties,  to  sue  as 
plaintiff  in  a  court  of  equity,  the  contracting 
parties  are  not  necessarily  prevented  from  alter- 
ing or  rescindiiw  the  contiact.  JSU  t.  Comme, 
iBeav.  640.  Affirmed,  6  HyL  &  C.  260  ;  9  L.  J.. 
Ch.  64  ;  4  Jur.  166. 

Uatnal  Consent.] — B.,  being  about  to  erect 
seats  for  viewing  a  public  funeral,  entered  into 
an  agreement  with  A.,  a  foreign  agent,  to  make 
the  Bchrane  known  abroad  and  dispose  <A  tick^ 
for  the  seats.  A.  was  to  be  paid  for  his  work  and 
expenses  by  a  percentage  on  the  tickets  which 
he  Bcdd.  After  he  had  incurred  expenses,  bnt 
before  he  had  sold  any  tickets,  B.  desired  him  not 
to  dispose  of  them,  as  he  would  sell  them  him- 
self. A.  accoidinfl^  sent  all  applicants  toe  the 
tickets  to  him,  and  after  the  ftmoal  delivered  to 
B.  a  bill  for  wotk  done  and  enpenses  Incorred. 
B.  paiA  the  expenses,  bnt  refused  to  pay  for  the 
work : — Held,  that  it  was  a  question  tor  the  jury 
whether  the  original  contract  was  not  rescinded 
by  mutual  consent,  and  whether  there  was  not  a 
new  implied  contract  that  A.  sfaonld  be  paid  for 
the  work  actually  done,  as  upon  a  quantum 
meruit.  Dt  Sernardy  v.  Sitrainffy  8  Ex.  822  ; 
1  0.  L.  a  884  J  22  L.  J.,  Ex,  340  J  1  W.  B. 
416. 

A  rescission  of  a  contract  can  only  be  by 
mutual  consent,  and  any  expression  of  wish  to 
rescind  uttered  by  one  party,  and  not  communi- 
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cated  to  the  other,  is  unmateriaL  Seiiu^ey  t. 
£irle,  8  EL  &  BL  410 ;  28  L.  J.,  Q.  B.  79  ;  4  Jar. 
CMA)  848 ;  6  W.  R.  687— Ei.  Ch. 

Two  persons,  in  1799,  sign  and  give  to  each 
other  papers  by  which  each  charges  bis  real  and 
penonal  estate  with  1,000/.  in  fiiTonr  <^  the 
other  if  he  ehoold  sniriTe  him,  each  paper  ex- 

?re8slj  referring  to  the  other  as  its  indacetnent. 
he  parties  nerer  met  afterwards ;  bat,  many 
jean  afterwazds,  a  oorrespondeiice  to(A  place 
oetween  them,  in  which  each  expreased  a  wiah 
to  abandon  the  agreement,  and  one  of  them  sent 
back  to  the  other  his  paper.  Shortly  afterwards 
both  died  : — Held,  that  the  estate  of  the  survivor 
bad  no  porely  eqaitable  claim  against  that  of  the 
other,  aaid,  the  claim  being  doabttol,  the 
hOl  was  r^ained  for  twelve  mon&s,  with  liberty 
to  bring  an  action.  ByanY.Zkunel,!  T.&C6I1. 
CLO.60. 

Qiuare,  whether  he  had  a  l^al  claim,  and 
wither,  if  legal  ori^^nally,  it  was  not  legally 
<aneelled.  It. 

 Prool]— A  xeadaaton  (tf  an  agreement 

veqaires  proof  of  an  actual  agreement  to  rescind. 
Soehcliffe    iWrra,  1  F.  &  F.  300. 

A  declaration  alleged  that  the  plaintaff  was 
possessed  of  a  house  for  the  residae  ot  a  term  of 
six  years,  and  of  goods  and  fnmitnre  therein, 
and  that  the  plaintiff  agreed  to  assign  the  lease 
of  the  home  to  the  def^idant  at  a  certain  price, 
and  the  ftirnitare  at  a  valnatioQ,  possession  to  be 
delivered  at  a  certain  day ;  ana  that  she  was 
ready  and  willing  to  assign  her  interest  in  the 
house,  and  to  deliver  np  poesession  of  the  goods 
at  a  fair  appraisement.  It  was  proved  at  the 
trial  that  a  ^«at  part  of  the  hoose  and  famiture 
-were  destroyed  by  fire  diortly  after  the  agree- 
ment, and  before  ma  time  of  its  completion.  The 
agreonent  provided  that  either  party  mating 
tlefanlt  ehonld  pay  to  the  other  600!.  as  liqnidated 
-damages.  After  making  the  agreement,  but 
before  the  day  for  its  completion  arrived,  the 
parties  agreed,  by  an  indorsement  on  the  former 
«greement,  to  enlarge  the  time  for  its  perform- 
ance for  a  few  days : — Held,  that  this  amoonted 
-to  a  fresh  agreement.  Saron  t.  SimpMon,  3  H.  ft 
W.  78  ;  M.  it  H.  309  ;  7  L.  J.,  Br.  34. 

A  waiver  ot  a  stipulation  in  an  agreement 
most,  to  be  effectoal,  be  made  intentionally,  and 
with  knowledge  of  the  circomstances.  Barnley 
(JBarl)  T.  London,  (^tham,  and  Dover  By.,  86 
L.  J.,  Ch.  404  ;  L.  B.  S  H.  L.  48  ;  16  L.  T.  217  ; 
15  W.  R.  817. 

Where  a  vnitten  agreement  exists,  and  one  of 
the  parties  sets  up  an  arrangement  of  a  different 
natue,  alleging  condact  on  the  other  side  amount- 
ing to  a  Bubstitution  of  this  arrangement  for  the 
written  agreement,  he  must  clearly  show,  not 
mcstdy  his  own  understanding  as  to  the  new 
terms  of  arrangement,  but  that  the  other  party 
had  the  same  undeistanding.  lb. 

A  contract  in  writing  was  made  for  the  sale  of 
goods  above  102.  in  vuue,  to  be  delivered  at  a 
iQtDretime.  Before  the  time  for  deliveryarrived 
the  parties  made  a  parol  agreement  extending 
the  time  :— Held,  that  the  parol  agreement,  being 
invalid  under  the  Statute  of  Frauds  (29  Car.  2, 
c  3,  s.  17),  did  not  effect  an  implied  rescission  of 
the  former  contract  JfitKe  v.  Ward,  4  H.  ft  C. 
149;  36  L.  J..  Ex.  91 ;  L.  B.2  Ex.  ISfi  ;  15  L.T. 
672 ;  15  W.  B.  620— Ex.  Ch. 

Leave  and  licence  cannot  be  pleaded  to  a 
breach  of  contract ;  but  the  dtf endant  must  show 
«a  ezoneratlcHi  or  distdiaige.    Dobion  v.  E^'te, 


2H.ftN.79;  26L.  J.,Ex.240  ;  8  Jar.CMA)470i 
6  W.  E.  560. 

A  plea,  in  an  action  on  a  contract  to  do 
several  things,  that  the  contract  was  rescinded 
before  breach,  even  although  the  breach  laid  in 
the  declaration  is  general,  is  to  be  conatroed 
as  meaning  that  the  rescission  was  before  any 
breach,  and,  therefore,  if  this  is  not  proved,  the 
plea  fails  in  toto,  and  there  is  no  necessity  for  a 
new  aaaigiiment.  Burgm  t.  Se  Zane^  37  L.  J., 
Ex.  164. 

A  valid  contract  cannot  be  waived  unless  both 
parties  assent,  at  the  same  time,  to  the  proposal 
to  put  an  end  to  it.  Wkittaker  v.  Foas,  13  L.  T., 
588  ;  14  W.  B.  192. 

A  contract  cannot  be  rescinded  In-  one  party 
for  the  default  of  the  other,  unless  both  can  he 
pat  in  statu  quo,  as  before  the  contract.  iTimt 
V.  aai,  6  East,  449  ;  2  Smith,  16  ;  7  B.  B.  739. 

When  Impossible.]— A  contract  which  cannot 
be  rescinded  in  toto,  cannot  be  rescinded  at  all ; 
but  the  party  complaining  of  the  nou-perfotm- 
ance  of  the  fraud  must  resort  to  an  action  for 
damages.  Sheffiad  Silver  NieMand  Plated  Co. 
V.  Unwia,  46  L.  J.,  Q.  B.  299  ;  2  Q.  B.  D.  214  j  36 
L.T.  246;  26  W.  B.  493. 

A  defendant  entered  into  an  agreement  in 
writing  with  the  plaintiff,  by  which  he  was  to 
board  and  lodge  with  the  plaintiff  at  a  certain 
weekly  sum,  and  the  plaintiff  agreed  to  take  in 
payment  for  the  board  and  lodging  certain 
furniture  of  the  defendant  in  the  plaintiff's 
house.  The  fnmitore  having  afterwards,  and 
before  the  plaintiff  had  appropriated  it,  been 
taken  in  execution  for  a  debt  of  the  defendant 
to  another  party :— Held,  that  the  plaintiff 
was  entitled  to  recover  for  board  and  lodging 
generally,  as  If  the  special  contract  had  never 
existed.  Key*  t.  Barvjood^  2  0.  B.  806 ;  16  L.  J., 
C.  P.  307. 

By  Parol.] — Agreement  in  writing  may  be 
discharged  by  parol,  notwithstanding  uie  Statute 
of  FratMB.    Gmnan  v.  SaiUbury,  1  Tern.  340. 

Beoovery  back  of  Honey  Fidd.] — An  action  for 
money  had  and  received  lies  when  a  payment  hag 
been  made  on  a  contract  which  is  put  an  end  to. 
Toweri  v.  JBarreU,  1  Term  Rep.  133.  S.  P., 
Wettan  v.  Ihtonei,  1  DougL  23  ;  J)aviM  v.  Street^ 
I  Car.  ft  P.  18. 

Bat  if  it  oontinnes  open^  the  plaintiff  can  only 
recover  damages,  and  then  he  must  state  the 
special  contra^  and  the  breach  of  it.  lb. 

Where  the  master  and  part  owner  of  a  Teescl 
agreed  to  purchase  the  remaining  moiety  of  his 
partner,  and  having  paid  the  purchase-money, 
and  received  the  tide-deeds,  which  he  deposited 
with  a  third  person  as  a  security,  required  entire 
poesession  of  the  ship,  but  his  partner  afterwards 
refused  to  execute  a  bill  of  sale  or  refund  the 
money  : — Held,  that  an  action  would  not  lie  to 
recover  the  purchase-money,  as  the  parties  could 
not  be  restored  to  their  original  situation.  Seed 
V.  JBlaitdford,  2  Y.  ft  J.  278. 

Where  some  act  is  to  be  done  by  each  party 
under  a  special  agreement,  and  the  defendant,  by 
his  neglect,  prevents  the  plaintiff  from  carrying 
the  contract  into  execution,  the  plaintiff  may 
recover  back  any  money  paid  under  it.  GUet  v. 
Edward*,  7  Term  Bep.  181 ;  4  B.  R.  414. 

B.  engaged  to  let  A.  land  on  building  leases, 
and  to  lend  him  4,0002.  to  assist  him  in  the  erec- 
tion of  twenty  houses,  the  money  to  be  r^iaU 
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by  June,  1828.  A.  agreed  to  build  the  houBes,  to 
convey  them  as  security  for  the  loan,  and  repay 
the  money.  When  six  houses  were  boilt,  and 
1,168/.  had  been  advanced,  B.  requested  A.  not  to 
go  on  with  the  other  fourteen  houses ;  A.  desisted  : 
— Held,  that,  after  June,  1828,  B.  might  recover 
the  1,168Z,  as  money  lent ;  and  that  it  was  not 
necessary  to  sue  on  the  agreement,  which  was 
lescinded  by  ctmsent.  Jama  v.  Ct^oa,  7  Bing. 
S66  ;  6  H.  &  P.  26. 

Bixcharge  in  Country  of  Debtor*!  DomiclL] — 

The  discharge  of  a  debt  or  liability  under  a  con- 
tract by  the  law  of  a  foreign  country,  not  being 
the  country  where  the  contract  was  made  or  is 
to  be  performed,  is  no  answer  to  an  action  upon 
tiie  contract  in  England,  even  though  the  dis- 
Chuge  has  been  obtained  in  the  countn'  of  the 
debtor's  domicil.  Oibbs  t.  SooiiH  Inaut^MU 
dea  Metaux,  59  L.  J.,  Q.  B.  610;  25  Q.  B.  D. 
S99  ;  63  L.  T.  503— C.  A. 

Veeouary  to  Determine  Toidabla  Oontrut.] — 
When  a  contract  is  voidable,  but  not  void,  it 
remains  valid  till  it  is  rescinded.  Saeta  River 
Mining  Go.  v.  8mUh,  89  L.  J.,  Ch.  849  ;  L.  B.  4 
H.  L.  61 ;  17  W.  B.  1042. 

2.  Al/TBBATIQH. 

Agent— Bailding  CentrMti.]— A.  boilt  a 
house  on  land  of  B.  under  a  written  agreement 
vrith  him  containing  provisions  for  payment,  on 
ooitificates  of  B.'s  architect,  and  stipulations  as 
to  orders  for  extras.  The  contract,  while  in  the 
custody  of  the  architect,  waa  altered  in  a  material 
particular  relating  to  such  orders.  The  main 
work  only  having  been  certified  and  paid  for,  A. 
sued  B.  upon  a  quantum  meruit  to  obtain  pay- 
ment for  certain  extra  work  done,  and  he  put 
the  written  agreement  in  evidence  : — Held,  that 
the  alteration  by  the  architect  must  be  treated 
as  if  made  by  B.  himself ;  but,  nevertheless,  that 
A.  could  not  recover,  because  the  work,  having 
been  done  on  laud,  no  contract  could  be  implied 
by  law  from  the  mere  retention  of  that  which 
'  could  not  be  returned  ;  and  it  appeared  that  a 
special  written  bargain  had  been  made,  the  terms 
of  which,  however,  could  not  be  proved  by  A.,  as 
the  agreement  containing  them  having  been 
vitiatra  by  a  material  alteration,  was  inadmis- 
siUfi,  although  sufficiently  existing  in  specie  to 
be  capable  of  showing  that  an  express  contract 
had  been  entered  into  under  which  the  work  was 
done.  Pattiton  v.  Zvckley,  44  L.  3^  Ex.  180 ; 
h.  B.  10  Ex.  330 ;  33  L.  T.  360. 

By  one  Farty-^&iient.] — An  alteration  in  a 
niateiial  part  of  a  written  contract,  without  the 
consent  of  both  parties,  is  a  material  alteration, 
whic^  avoids  the  contract,  although  it  may  not 
have  altered  the  duty  of  the  party  sought  to  be 
chan»d.  Mollett  v.  Wackerbarth,  5  0.  B.  181 ; 
17L.  J.,0.P.4i. 

A  material  alteration  in  a  sold  note  made  by  a 
buyer  without  the  knowledge  or  consent  of  the 
seller,  prevents  the  former  from  suing  on  the 
contract,  notwithstanding  the  duty  of  the  latter 
may  not  be  varied  by  the  alteration.  lb. 

C.  Sl  Co.  and  H.  tc  Co.  were  merchants  at 
Calcutta.  H.  &  Co.  sold  to  C.  ft  Co.  a  quantity 
of  indigo,  through  a  broker,  who  drew  np  a  sold 
note,  addressed  to  H.  &  Co.,  and  snlmiitted  it  to 
H.  for  his  approval,  when  he  having  objected  to 
a  particular  word  remaining,  the  broker  took  the 


note  to  C,  and  informed  him  of  H.'s  objection. 
C.  struck  his  pen  through  the  word  objected  to 
by  H.,  placing  his  initials  over  that  erasure,  and 
retumM  it  to  the  broker,  who  thereupon  de- 
livered it,  so  altered,  to  H.  &  Co.  The  broker 
delivered  to  C.  &  Co.,  on  the  following  day,  a 
bought  note,  which  differed  in  certain  material 
terms  from  the  sold  note.  In  an  action  brought 
by  H.  &  Co.  against  C.  &  Co.  for  non-performance 
of  the  contract  contained  in  1^  sold  note : — 
Held,  that  transaction  was  one  of  bought  and 
sold  notes,  and  that  the  circumstances  attending 
C.'s  alteration  of  the  sold  note,  and  affixing  his 
initials,  were  not  sufficient  to  make  that  note 
alone  a  binding  contract ;  and  that,  there  being 
a  material  variation  in  the  terms  of  the  bought 
note  with  the  sold  note,  they  together  did  not 
constitute  a  binding  contract.  Cowie  v.  JZrat- 
/ry,  5  Hoore  P.  C.  232  ;  3  Moore  Ind.  App.  448 ; 
10  Jut.  789. 

  Jfot  Insisted  on.] — An  alteration  made 

by  the  owner  of  a  house  in  the  terms  of  an  agree- 
ment for  a  lease  thereof,  but  not  insisted  on  tv' 
him  :— Held,  not  to  vitiate  the  contract.  Jollifft 
V.  Blvmberg,  18  W.  R.  784. 

After  Breach.] — An  alteration  of  a  written 
agreement,  even  after  breach,  after  delivery  to 
the  par^  suing  upon  It,  rend^  the  agreement 
void.  Aividmm  r.  Cooper^  11  M.  k  W.  778  ;  IZ 
L.  J.,  Ex.  467. 

Plea,  to  a  guarantee,  that,  after  it  had  bci-a 
signed  and  delivered  to  the  plaintiff,  and  whilst 
in  his  hands,  it  was,  without  the  knowledge  or 
consent  of  the  defendant,  altered  in  a  material 
particular  by  some  person  to  the  defendant  on- 
Icnown,  and  its  nature  and  effect  materially 
changed,  by  such  onJmown  person  affixing  a  seal 
by  or  near  to  the  signature  of  the  defendajit,  so 
as  to  make  it  purport  to  be  sealed  by  the  defen- 
dant, and  to  be  the  deed  of  the  defendant ;  by 
reason  of  which  alteration  the  guarantee  became 
void.  At  the  trial  it  was  proved  that  the  gua- 
rantee when  signed  had  no  seal  to  it,  but,  when 
produced  in  evidence  by  the  plaintiff,  it  had  a 
waifer  affixed  to  it  before  the  signature  of  the 
defendant : — Held,  that  the  plea  was  proved,  and 
that  it  purported  to  be  the  deed  of  the  defen- 
dant, lb.  Affirmed  in  the  Exchequer  Chamber, 
13  M.  &  W.  343  ;  18  L.  J.,  Ex.  276. 

Held,  also,  that  the  plea  waa  a  good  defence 
to.  the  action.  Tb. 

By  Broker — Kargin  of  Charterparty.]  —  A 

merchant  at  Liverpool  entered  into  a  charter- 
party  on  the  foUoiCing  terms  with  the  owner 
a  vessel: — "It  is  'mutually  agreed  with  the 
owner  of  the  good  ship  '  Zwasn,'  now  at  Amoter- 
dam,  and  to  sedl  from  thence  to'c  Liverpool  on  or 
before  the  15th  of  March  next,  of  the  one  part, 
and  the  charterer,  of  the  other  part,  that  the 
ship,  being  tight,  stannch  and  strong,  shall  with 
all  convenient  nieed  be  made  ready,"  as  in  the 
usual  printed  form  of  charterparty.  The  ex- 
ception was  as  follows :  "  Restrictions  of  princes 
and  rulers,  the  dangers  and  accidents  <tf  tne  seas- 
and  navigation,  the  act  of  God,  fire,  pirates,  and 
enemies  throughout  this  cl^rterpsuty  always 
excepted."  After  signing  the  charter,  the  broker 
who  nad  acted  for  tte  owner  wrote  in  the  margin, 
to  come  in  after  the  words  "March  next,"  "irind 
and  weather  permitting,  with  cargo  or  in  ballast, 
for  ship's  benefit."  He  then  took  the  charter  to 
the  charterer,  and  told  him  that  he  had  mad> 
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the  note  in  the  mai^jn,  which  he  said  did  not 
affect  it.  The  charterer  said  that  the  note 
altered  the  matter,  and  he  did  not  know  that  he 
would  then  accept  the  charter ;  and  be  olti- 
Diatel7  refused  to  do  so.  The  ship  did  not  Bail 
from  AmBteidam,  in  consequence  of  what  was 
admitted  to  be  "the  act  of  God"  :— Held,  that 
the  cbarterparty  was  avoided  by  the  alteration 
flO  made  in  the  margin.  CrooeUnoit  v.  Fletcher, 
1  H.  J£  N.  893  ;  26  L.  J.,  Ex.  1S3  ;  6  W.  B.  348. 

Bank  Tota — Brasara  of  Vualwr.} — In  an  ac- 
tion against  the  Bank  of  England  for  the  non- 
payment of  notes  payable  to  bearer  which  had 
Decn  regnlarly  iBSued  by  the  bank,  it  appeared 
that  the  notes  had  been  boii&  fide  pnrchased  by 
the  plaintiff  for  value,  but  that  before  the 
plaintiff  took  them  the  notes  bad  been  altered 
by  erasing  the  nnmbers  npcrn  them,  and  sab- 
Btitnting  others,  with  the  object  of  prerentii^ 
the  notes  from  being  traced,  as  payment  bad 
been  stopped  and  a  notice  issned  specifying  their 
nombers : — Held,  that  although  the  alt^tion 
did  not  vary  the  contract,  it  was  material  in  the 
aense  ol  altering  the  notes  in  an  essentia  part, 
and  that  therefore  the  notes  were  vitiated,  so 
that  the  plaintiff  could  not  recover  In  his  action 
on  them  against  the  bank.  Suffell  v.  B<^  <^ 
England,  M  L.  J.,  Q.  B.  401 ;  9  Q.  B.  D.  655  ; 
47  L.  T.  146  ;  30  W.  R.  932  ;  46  J.  P.  500— C.  A. 

Behedttlfl  added  after  Kxeoation  of  Agreement.  ] 

—Where  the  subject-matter  of  an  agreement  of 
liiring  was  expressed  to  be  "  furniture,  &c.,  ftc., 
mentioned  in  the  schedule  hereto,"  and  the 
schedule  was  added  by  the  plaintiff  after  execu- 
tion : — Held,  that  this  did  not  vitiate  the  agree- 
ment. Sarrit  v.  TetgMnjf,  1  Cab.  ft  B.  6o. 

By  OoBTt.'] — Court  of  equity  has  no  power  to 
alter  the  contracts  of  paities  from  an  eventual 
change  not  contemplated  at  the  time,  Mevell 
w.  BuMeg,  a  BaU  &  B.  288  ;  12  K.  B.  87. 

8.  BEPCDIATIOV  and  KOH-PEBVOBHABOa. 

B^aidlation.3 — An  absolute  unconditional  re- 
nunciation of  a  contract  before  time  of  per- 
formance amounts  to  a  breach  at  the  election  of 
the  promisee.  Wilkiiutm  v.  Verity,  40  L.  J., 
C.  P.  141  ;  L.  R.  6  0.  P.  206  ;  24  L.  T.  32  ;  19 
W.  R.  604-  B.  P.,  Frott  v.  KnigJU,  41  L.  J.,  Kx. 
78 ;  L.  R.  7  Ex.  Ill ;  26  L.  T.  77 ;  20  W.  R. 
■471— Ex.  Ch. 

The  repudiation  of  a  contract  upon  insufficient 
grounds  will  be  good,  if  at  the  time  there  existed 
sufficient  grounds  of  which  the  person  repudiat- 
ing was  not  aware.  Xiondoa  and  Mediterranean 
£ai^  In,  re,  Wrigkfi  Case,  41  L.  J.,  Ch.  1 ; 
L.  B.  7  Ch.  56  ;  2SX.  T.  471  j  20  W.  R.  45. 

When  the  defendant  has  contracted  to  sell 
goods  to  be  delivered  at  various  times,  if  he  re- 
pudiates at  the  date  of  an  early  delivery,  the 
plaintiff  may  treat  that  as  a  breach  of  the  whole 
contract  and  sue  accOTdingh*.  And  the  measure 
of  damages  will  be  the  differences  between  the 
contract  price  and  the  prices  at  the  different 
times  of  intended  delivery.  Roper  v.  Johnton, 
42  L.  J.,  C.  P.  66  ;.  lu  B.  8  0.  f.  167;  28  L.  T. 
296  ;  21  W.  R.  884. 

Of  Bxoentory  Contraot.] — When  two  parties 
enter  into  a  contract  which  is  to  be  performed  at 
a  ftitnte  day,  and,  before  the  day  for  performance 
vzivfls,  one  of  them  gives  the  othra  notice  that 


he  does  not  hoM  himself  bound  by  it,  the  other 
is  at  liberty  to  treat  such  renunciation  as  a  breach 
of  the  contract,  without  waiting  the  arrival  of 
the  day  fixed  for  its  performance.  J)anKbe  and 
Blaelt  Sea  Railun^  and  Kuttendjie  Harbour 
Co.  V.  XeHOi,  11  0.  B.  (K.a.)  152  ;  31  L.  J.,  C.  P. 
84  ;  6  L.  T.  527.  Affirmed,  on  appeal,  13  0.  B. 
(N.B.)  825  ;  31  L.  J.,  C.  P.  284  ;  8  Jar.  (N&) 
439  ;  10  W.  R.  320— Ex.  Ch. 

When  there  is  an  executory  contract  for  the 
manufacturing  and  supply  of  goods  .from  time 
to  time,  to  be  paid  for  after  delivery,  if  the  pur- 
chaser, having  accepted  and  paid  for  a  portion 
of  the  goods  contracted  for,  gives  notice  to  the 
vendor  not  to  manufacture  any  more,  as  he  hae 
no  occasion  for  them,  and  will  not  accept  or  pay 
for  them,  the  vendor  having  been  desirous  and 
able  to  comi^te  the  contract,  he  may,  without 
mann&ctniin^  and  tendering  the  rest  of  the 
goods,  maintain  an  action  against  the  purchaser 
for  braach  of  the  contract.  Otrt  v.  Ambergate 
ilv.,  17  Q.  B.  127  ;  20  L.  J.,  Q.  B.  460 ;  16  Jar. 
877. 

A  declaration  stated  an  executory  contract, 
whereby  the  plaintiff  agreed  to  sell  and  the  de< 
fendant  to  buy,  on  arriral  Iqr  a  certain  ship,  one- 
third  of  a  cargo  of  tea,  to  be  consigned  to  the 

plaintiff,  and  delivered  in  Belfast,  from  the  ship 
to  the  defendant,  at  a  certain  price  payable  after 
delivery.  It  averred  that  the  snip  arrived  at  Bel- 
fast with  a  cargo  of  tea,  consigned  to  the  plaintiff ; 
that  the  plaintiff  was  ready  and  willing  to  de> 
liver  the  cargo  in  Belfast  to  the  defendant  ac- 
cording to  Qie  agreement ;  yet  tiie  defendant 
before  the  arrival  of  the  ship  with  the  cargo  at 
Belfast,  discharged  the  plaintiff  from  delivering 
the  cargo,  and  thenceforth  refused  to  perform 
the  agreement : — Held,  first,  that  the  d^endant 
was  not  bound  before  t)ic  arrival  of  the  cargo  to 
give  the  plaintiff  a  distinct  answer  whether  he 
would  fulfil  the  contract  or  not.  Ripley  t. 
Si'Clure,  4  Ex.  345  ;  18  L.  J.,  Ex.  419. 

Held,  secondly,  that  a  refusal  by  the  defen 
dant,  before  the  arrival  of  the  cargo,  to  perform 
the  contract,  waa  not  a  breach  of  it ;  but  that 
such  refusal  ninretracted,  down  to  and  inclusive 
of  the  time  when  the  defendant  was  bound  to 
receive  the  cargo,  waa  evidence  of  a  continuing 
lefusal,  and  a  waiver  of  the  condition  precedent 
of  delivery,  and  consequently  the  defendant  was 
liable  for  the  breach  of  contract.  lb. 

See  alto  Saub  of  GOODS. 

Bofbre  nme  fbr  Ferfonoanee— Heotion.] — 

In  a  lease  of  premises  for  a  term  of  twenty- 
one  years  determinable  by  the  lessee  at  the  end 
of  the  first  four  years  by  a  six  months'  notice, 
the  lessor  covenanted  to  rebuild  the  premises 
after  the  expiration  of  the  fliat  foor^ean  of 
the  term  upon  a  six  months'  notice  irom  the 
lessee  requiring  him  to  do  so.  Before  the 
expiration  of  Uie  first  four  years  of  the  term 
the  lessor  on  many  occasions  told  the  lessee 
that  he  would  be  unable  to  procure  the  mon^ 
for  rebuUding  the  premises.  The  lessee,  in 
consequence  of  this  statement  by  the  lessor, 
gave  the  requisite  notice,  under  the  provisioua 
of  tiie  lease,  to  determine  the  term  at  the  end  of 
the  first  four  years.  After  the  determination  of 
the  lease  he  continued  to  occupy  the  premises 
for  some  months,  paying  rent  to  the  lessors 
mortgagees,  on  the  chance,  as  he  stated,  of  the 
lessor's  procuring  the  mon^  to  rebuild.  The 
lessor  being,  however,  unable  to  rebuild  the 
premises,  the  lessee  claimed  damages  offtbat 
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him  for  breadi  of  the  contract  to  do  bo  : — Held, 
that  the  coTenant  to  reboild  neTer  having  been 
actually  broken,  because  the  leasee  had  before 
lie  time  for  ita  performance  determined  the 
term,  he  could  not  recover  unless  there  had  been 
a  breach  of  contract  by  anticipation  within  the 
doctrine  of  Hoektter  f.Bela  2lwr  (3  EL  ft  BL 
678)  and  Frott  v.  Knight  (L.  B.  7  Ex.  Ill),  fey 
reason  of  a  wrongful  repudiation  of  his  cove- 
nant the  lessor  before  the  time  for  perform- 
ance ;  that  what  had  been  said  by  the  lessor  did 
not  onder  the  circumstances  of  the  case  amount 
to  such  a  repudiation  ;  and  that,  if  it  did,  such 
repudiation  before  the  time  of  perfoimance 
arriTed  would  not  amount  to  a  breach  of  the 
contract,  unless  the  lessee  elected  to  treat  it  as 
putting  an  end  to  the  contract  except  for  the 
purposes  of  an  action  for  such  breach,  and  the 
leasee  had  not  under  the  circumstances  so 
elected ;  and  that  he  could  not  therefore  main- 
tain his  daim.  Qntere,  whether  the  doctrine  of 
Bochtter  y.Dela  7^r  (2  EL  &  Bl.  678),  can  be 
applicable  to  the  case  of  a  lease  or  other  con- 
tract containing  various  stipulations  where  the 
whole  contract  cannot  be  treated  as  put  an  end 
to  upon  the  wrongful  repudiation  of  one  of  the 
stipulations  of  the  contract  by  the  promisor. 
John^one  v.  MiUina,  66  L.  J.,  Q.  B.  162  ;  16 
Q.  B.  J>.  460  :  64  L.  T.  629  ;  34  W.  B.  288  ;  60 
J.  P.  694— C.  A. 

By  Tenant — Action  for  Bent — Titneu  of 
HouM  for  Oooupation.] — One  who  has  agreed  to 
take  a  furnished  house  is  not  bound  to  fulfil  his 
contract  if  the  house  he  infected  with  measles  at 
the  date  fixed  for  the  commencement  of  the 
tenancy.  If  in  such  a  cose  the  lessor  sue  for 
r^t,  he  must  show,  to  entitle  him  to  succeed, 
that  the  house  was  in  fact  in  a  state  fit  for 
human  occupation  at  the  date  fixed  for  the 
commencement  of  the  term,  notwithstanding  a 
previous  intimation  by  the  tenant  of  his  intention 
to  repudiate  the  contract.  Bird  t.  €heviUe 
iLora),  1  Cab.  &  E.  317. 

Hm-perfomuuiee  of  Xxeentory'Oontraot.] — 

An  agreement  was  executed  between  a  banker  of 
Paris  and  the  directors  of  a  company  formed  to 
take  over  hie  businees.  No  day  was  fixed  for 
the  completion  <tf  the  transfer  of  the  business 
and  ofiBces.  In  fact,  the  transfer  was  never  car- 
ried out ;  but  the  company  was  started,  and  it 
tjansaoted  business,  and  the  banker  admitted  a 
ocmuuittee  of  its  directois  to  his  offices,  which  he 
vacated,  removing  his  clerks  to  a  higher  storey  in 
the  same  building,  where  he  continued  to  transact 
his  business  pending  the  completion  of  the  con- 
tract, which  he  was  always  anxious  and  willing 
to  effect  by  handing  over  books  and  executing 
l^fal  transfers^  The  contract  never  was  com- 
pleted by  thedefanit  of  the  company.  The  com- 
pany came  to  a  winding-op.  The  buiker  claimed 
the  full  amount  of  thepnrchase-money  for  which 
he  had  contracted : — Held,  that  the  contract  was 
In  fieri,  and  as  it  was  owing  to  the  fault  of  the 
company  that  it  never  became  fully  executed,  an 
Inquiry  was  directed  before  the  chief  clerk  as  to 
the  damages  sustained  by  the  banker  through 
the  breach  of  the  contract,  he  to  be  allowed 
to  prove  for  the  amount  of  the  damages  so 
ascertained.  LajiUe  >  Co.  v.  Lajitte,  42  L.  J., 
Ch.  716  ;  29  L.  T.  80 ;  21  W.  B.  750— H.  L. 

Declaration  on  an  agreement  to  employ  the 
plaintiff  as  a  cootier  from  a  day  subeeqnent  to  the 
iixg  at  the  wriL  Averment,  that  the  plamtlfi 


from  the  time  of  the  agreement  to  the  refusal  after 

mentioned  was  ready  and  vrilling  to  perform  his 
part  of  the  contract.  Breach,  that  before  theday 
for  the  commencement  of  the  employment  the  de- 
fendant refused  to  perform  the  agreement  and  dis- 
charged the  plaintiff  from  performing  it,  and 
wxongfolbr  aiul  wholly  put  an  end  to  the  agree- 
ment : — Held,  tiist  a  party  to  an  executory  agree- 
ment may,  before  the  time  far  executing  it,  break 
the  agreement,  either  by  disabling  himself  from 
fulfilling  it,  or  by  renouncing  the  contract ;  and 
that  an  action  will  lie  for  such  breach  before  the 
time  for  the  fulfilment  ot  the  agreement ;  and 
that  It  Bufflcien^  appeared  on  the  face  of  this 
declaration  that  uiere  was  on  the  part  of  the  de- 
fendant not  merely  an  intention  to  break  the 
contract,  of  which  intention  he  might  repent,  but 
a  renunciation  communicated  to  the  plaintiff,  oa 
which  he  was  entitled  to  act.  Hoehtter  v.  lie  la 
Tour,  2  EI.  b  BL  678 ;  22  L.  J.,  Q.  B.  466  ;  17 
Jur,  972  ;  1  W.  B.  468. 

A.  stipulated  that  he  wonid  as  soon  as  he  should 
become  possessed  of  a  public-house,  execute  tt 
lease  thereof  to  B.from  the  2l8t  December,  1825, 
for  fourteen  or  twenty-one  years.  At  the  time 
of  the  agreement,  the  house  was  upon  lease, 
which  would  not  expire  till  Uidsummer,  1827  v 
the  legal  estate  being  in  trustees,  first,  to  pajr 
debts,  and  then  to  pay  an  annuity,  and  lubject 
thereto  to  the  use  of  A.  if  he  attained  twenty- 
four.  In  June,  1825,  after  A.  had  attained 
twenty-four,  but  before  the  outstanding  lease 
bad  expired,  he  and  the  trustees  joined  in  a 
lease  to  C.  t<a  twenty-three  yeara  : — Held,  that 
A.  having  thereby  pnt  it  oat  of  his  power,  so 
long  as  the  latter  tease  <A  1824  anbalstea,  to  grant 
any  lease  to  B.,  had  committed  a  breach  of  his. 
agreement,  and  was  liable  to  an  action  for  a 
breach  of  that  agreement,  althoi^  the  first 
lease  had  not  expired.  Ford  v.  T^Uiy,  6  B.  &  C> 
325  ;  6  L.  J.  (o.a)  K.  B.  169  ;  30  B.  B.  839. 

—  Orant  for  UHb.] — If  a  parson  contracts 
that  a  party  shall  occupy  the  parsonage  lands- 
during  a  certain  term  of  years,  his  resignation  of 
the  living  is  a  breach  of  his  contract.  Price  v. 
Williami,  1  Gale,  S62  ;  1  U.  ft  W.  6  ;  1  Tyr.  ft 

G.  197  ;  5  L.  J.,  Ex.  129. 

8.  was  lord  of  a  manor,  and  the  office  of  stevud 
of  the  manor  was  in  his  gift.  The  former  steward 
resigned  his  office  upon  the  lord  agreeing  to  exe- 
cute a  bond  to  him  for  an  annuity  for  his  life. 
The  defendant,  In  consideration  of  S.  permitting 
the  defendant  to  hold  the  office  at  the  will  of  S., 
promised  to  pay  out  of  the  fees  of  the  office  the 
annuity  to  the  former  steward  during  his  Ufe,  and 
to  indemnify  S.  therefrom,  so  long  as  the  defend- 
ant should  execute  the  office,  either  by  himself 
or  deputy  to  be  approved  of  by  8.  S,  appointed 
the  defendant  accordingly,  and  afterwards  ap- 

Sointed  him  by  deed  for  me  ;  S.  died,  and  the 
efendant  refusing  to  pay  the  annuity  to  the 
former  steward,  on  the  ground  that  his  promise 
only  extended  to  his  continuing  in  office  at  the 
will  of  8.,  which  had  been  terminated  by  the 
grant  for  Ufe ;  he  was  thereupon  sued  by  the 
executors  of  S. : — Held  liable.  Mattock  t.  £i*g- 
laic,  1  P.  ft  D.  46;  8  A.  ft  E.  796;  1  W.  W.  ft. 

H.  667  ;  8  L.  J.,  Q.  B.  56. 

Place  for  Performanee— Demand.] — Where  » 

condition  is  to  be  performed — e.g.  where  money 
is  to  be  paid — at  a  particular  place,  there  is  no 
defavlt  by  the  person  liable,  unless  the  person 
entitled  to  require  performaneeof^RUUitton. 
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— e^.  psyment  of  the  money — has  required  it  at 
the  place  appointed.  Thorn  v.  City  Rice  MilU, 
b6  L.  J.,  Ch.  297  ;  40  Cb.  D.  S67 ;  60  L.  T.  869  ; 
S7  W.  B.  398. 

Partial  Von-peribnnanee.] — ^Where,  by  the 
terms  of  an  agreement  between  the  plaintifE  and 
the  defendant,  it  waa  agreed  that  each  of  them 
was  to  perfonu  certain  acts,  a  partial  failure  of 
perfonnance  by  the  plaintiff  will  not  anthorise 
tiie  defendant  to  readiid  the  contract.  Franklin 
T.  MiUer^  4  A.  ft  B.  S9». 

The  maxim  in  chancery  that  he  who  seeb 
equity  most  do  equity,  when  applied  to  a  case  of 
partial  non-performance  of  an  agreement,  inclndes 
the  role  at  law  which,  in  actions  for  damages 
upon  contracts,  discriminates  between  a  whole  or 
<ml7  a  partial  failore  of  performance ;  the  breach 
being  ft  bar  when  it  goes  to  the  whole,  bat  no  bar 
to  a  partial  failore.  In  which  case  the  party 
injored  is  entitled  1^  a  cross  action  to  compensa- 
tion. Oxford  ▼.  Provand,  L.  B.  1  P.  G.  1B( ;  6 
Uoora  P.  0.  (HA)  160.  * 

Seller  pnreated  tma  ftUflUfas  Conditioa  by 
Bilker.] — ^If,  in  the  case  of  a  contract  of  sale  and 
delirery,  which  makes  acceptance  of  the  thing 
sold  and  payment  of  the  price  conditional  on  a 
certain  thing  being  done  oy  the  seller,  the  bayer 
prevents  the  possibility  of  the  seller  fulfilling  the 
condition,  the  contract  is  to  be  taken  as  satisfied. 
By  a  written  contract  A.  agreed  to  buy  of  B.  a 
digging  niachine,  if  it  fulfilled  certain  conditions, 
one  of  which  was  that  it  should  be  capable  of 
excavating  a  given  quantity  of  clay  in  a  fixed 
time  on  a  "  properly  opened-up  face  "  at  the  G. 
railway  cutting.  The  machine  failed  at  another 
cutting  to  excavate  the  required  quantity,  and  on 
its  being  removed  to  the  C.  cutting  and  tried 
at  a  face  not  a  "  properly  opened-up  one,"  and 
breaking  down,  after  a  few  days'  work,  A,  refused 
to  give  it  any  further  trial  or  to  pay  the  price  of 
the  machine  : — Held,  affirming  the  decision  of 
the  court  below,  that  B.  waa  entitled  to  a  decree 
against  A.  for  payment  of  the  price  of  the  machine. 
Maehev  v.  J>iek,  6  App.  Cas.  2S1 ;  39  W.  B.  641 
— H.  L.  (8c) 

eoods  to  be  delivered  by  Initalments— Tailnre 

aa  to  One.]— The  defendant  in  October,  1 879,  sold 
to  the  plaintiff,  and  the  plaintiff  boof^t  of  the 
defendajit,  2,000  tons  of  pig  iron  at  42#.  a  ton,  to 
be  delivered  to  the  plaintiff  free  on  board  at  the 
maker's  wharf,  at  Uiddlesborough,  "  in  Novem- 
ber, 1879,  or  equally  over  November,  December, 
and  January  next,  at  &2.  per  ton  extra."  The 
plaintiff  failed  to  take  delivery  of  any  of  the  iron 
in  November,  bat  claimed  to  have  delivery  of 
(me-tUrd  of  the  iron  in  December  and  one-third 
in  Jantiary.  The  defendant  refused  to  deliver 
these  two-thirds,  and  gave  notice  that  he  con- 
sidered that  the  contract  was  cancelled  by  the 
plaintiff's  breach  to  take  any  iron  in  November  : 
— field,  in  an  action  by  the  plaintiff  for  damages, 
In  ieH>ect  of  the  defendant's  refusal  CBrett, 
ImT.,  Assenting),  that  by  the  plaintiff's  faUure 
to  take  one-third  of  the  iron  in  November,  the 
defendant  was  justified  in  refusing  to  deliver  the 
other  two-thirds  afterwards.  The  decision  in 
If.nre  v.  Eeitnie  (5  H.  &  N.  19}  held  to  be  right 
bj  Bramwell  and  Baggallay,  L.  JJ.,  and  wrong 
by  Brett,  L.  J.  Homb  v.  MvUer,  60  L.  J.,  Q.  B. 
629  ;  7  Q  B.  D.  92  ;  46  L.  T.  202  ;  39  W.  B.  830 
— O.A. 
Amd  tie  Salb  ov  Ooods. 


BneeeuiTC  DeUnriM— Von-P^raent  for  one 

DeliTezy.]— ^  supra,  c(d.  126. 

Exenie  for  Von>Perfonnaaoe.'J — The  plaintiff 
contracted  with  a  wife  (as  her  husband's  agent) 
that  she  should  play  the  piano  at  a  ooncert  to  be 
given  by  the  pudntifi  on  a  specified  day.  She 
was,  on  that  day,  unable  to  p^orm  through  ill- 
ness. The  contract  contained  no  express  terms 
as  to  what  was  to  be  done  in  case  of  her  being 
too  ill  to  perform.  In  an  action  against  the 
husband  for  breach  (tf  this  contract : — Held,  that 
his  wife's  illness  and  consequent  incs^ncily  ex- 
cused him,  inasmuch  as  the  contract  was  in  its 
nature  not  absolute,  but  conditional  upon  her 
being  well  enough  to  perform.  Jtobijuon  v.  Bavi- 
ton,  40  L.  J.,  Ex.  172  j  L.  E.  6  Ex.  269  ;  24  L.  T. 
766;  J9W.  K.  1036. 

The  plaintiffs  contracted  to  erect  machinery  on 
the  defendant's  premises  at  speclfio  pricea  for 
particular  portions,  and  to  keep  it  in  repair  for 
two  years,  the  price  to  be  paid  upon  the  oomple- 
tion  of  the  whole.  After  some  p<ntions  of  the 
work  bad  been  finished,  and  others  were  in  the 
course  of  completion,  the  premises  with  all  the 
machinery  and  materials  thereon  were  destroyed 
by  an  accndental  fire : — ^Held,  that  both  partica 
were  excused  from  the  further  p«lormance  of  the 
contract,  but  that  the  plaintifk  were  not  entitled 
to  sue  in  respect  of  those  portions  of  the  work 
which  had  been  completed,  whether  the  materiala 
used  had  become  the  property  of  the  defendant 
or  not.  Appleby  t.  Meyara,  36  L.  J.,  C.  P.  331 ; 
L.  R.  2  CP.  661 ;  16  1.  T.  669— Ex.  Ch.  Be- 
versing  14  W.  B.  835. 

And  tte  Impossible  Cohteaozb,  supra. 

 Xiitalw  ai  to  T«nu— Bootifleatioa.] — 

a  company  guaranteed  a  firm  against  lora  in 
respect  of  their  gross  annual  rctui-ns.  To  an 
action  to  recover  the  annual  subscriptions  in 
retipcct  of  the  guarantee,  the  defendant  pleaded, 
that  by  certain  printed  roles  and  regulations 
delivered  to  him  as  the  rules  and  regulations 
under  and  sabject  to  which  the  agreement  for 
guarantee  was  to  be  made,  the  amount  of  sub- 
scription payable  by  the  assured  was  to  be 
increased  at  a  certain  specified  percentage  rate, 
according  to  the  amount  of  admitted  claims  in 
the  previous  year,  and  that  the  defendant  entered 
into  the  contract  upon  the  basis  and  faith  of  such 
rules  and  relations ;  but  that  the  conttaot  did 
not  contain  them,  and  other  and  much  lesa 
advantageous  rules,  with  other  rates  were  sub- 
stituted, of  which  the  defendant  had  no  notice  : 
— Held,  that  the  plea  waa  bad,  as  the  facts 
stated  would  not  relieve  the  defendant  from  tiie 
performance  of  the  contract,  but  would  only 
entitle  him  to  have  it  reformed.  ^Ivnuy 
Mutual  GvarAHtea  Co.  T.  .fVMinsn,  7  H.  ft  N. 
17  ;  31  L.  J.,  Ex.  197. 

Breaoh — Kuiie-hall  Artlite— Conitraotioa.l 

— The  plaintiff  E.,  a  music-hall  artiste,  entered 
into  contracts  with  each  of  the  three  defendant 
companies  by  vrtiich  she  agreed  to  perform  for 
ten  weeks  certain,  commencing  at  a  certain 
date,  every  evening  at  the  time  notified  by  the 
management,  in  "  her  usual  entertainment  as 
mimic  "  in  two  of  the  contracts,  "  as  singer  and 
mimic  "  in  the  other,  at  a  salary  of  8!.  per  week 
in  respect  of  each  hall,  subject  to  the  following 
conditions  (Inter  alia)— namely,  *'  that  the  said 
artiste  shall  not  perform  before  nor  during  thi» 
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engagement  at  any  theatre,  music-hall,  clab, 
concert,  or  place  of  entertainment  within  one 
mile  of  the  said  mosic-hallB  re8|>ectiTely."  At 
the  end  of  the  contract  was  this  clause :  "  In 
the  event  of  the  above-named  artiste  not  obeerv- 
tng  these  conditions  in  every  respect,  the  com- 
pany shall  have  the  option  of  cancelling  this 
agreem^t."  During  the  fulfilment  of  the 
engagement  she  went  to  a  smoking  concert  at  a 
certain  clab  one  Sunday  evening  within  a  mile 
of  these  mtuic-haUs  by  Invitation.  ITobody 
except  members  and  their  guests  were  admitted 
to  tlds  club,  and  no  admission  money  was  paid. 
At  this  concert  she  sang  a  song  and  danced  for  a 
(ew  minutes.  The  following  night  she  perfcMmed 
at  the  halls,  bi^t  at  one  of  them  the  manager 
asked  if  she  bad  sung  at  the  club,  and  she 
replied  she  had  done  so.  He  told  her  it  was 
against  the  rules,  and  that  die  must  not  do  it 
again.  The  following  ni^t  a  letter  was  handed 
her  cancelling  the  three  engagements,  and  signed 
by  the  manager  of  the  halls.  These  actions  were 
then  brought  by  the  plaintiff  to  recover  damages 
for  wron^ul  dismissal,  and  for  breach  of  con- 
tract:— Held,  that  the  word  "engagement"  did 
not  include  Simdays,  that  day  in  such  omtracts 
being  a  dies  non.  That  the  performance  was  not 
within  the  meaning  of  the  word  "  perform  "  as 
contemplated  by  the  parties,  for  the  plaintiff  did 
not  use  her  powers  of  mimicry.  That,  although 
singing  was  included  in  one  contract,  singing 
before  a  private  audience  such  as  the  present 
case  was  not  a  performance.  JEMIy  v.  Zondon 
PavUiM,  77  L.  T.  216. 

Breaoh  of  Behool  Bales  by  Parent— Bight  of 
Sohoolmaster  to  refoM  to  complete  Contraet.] 
— The  defendant's  son  was  a  pupil  at  the  plain- 
tiffs school,  one  of  the  rules  of  which — the 
Pendant  having  notice  of  it — was  tJiat  no 
"  exeat,"  or  permisBion  to  leave  the  school  and 
remain  away  for  one  night,  was  allowed  during 
Easter  Term.  During  Easter  Term  the  defendant 
requested  that  his  son  might  be  allowed  to  come 
home  and  remain  for  the  night,  which  the  plain- 
tiff refused  to  allow ;  but  subsequently,  on  the 
defendant  repeating  the  request  and  sending  a 
servant  for  the  boy,  the  plahitiff  allowed  him  to 
go  home,  writing  to  the  defendant  at  the  same 
time  that  he  did  so  on  the  understanding  that 
the  boy  returned  the  same  ni^t.  On  the  boy 
reaching  home,  the  defoidant  tel^raphed  to  the 
plaintiff  that  it  was  not  convenient  to  send  the 
boy  that  day,  but  he  could  return  the  next  morn- 
ing, to  which  the  plaintiff  telegraphed  in  reply 
that  unless  the  defendant's  son  returned  that 
night  he  should  not  receive  him  back.  In  conse- 
quence of  the  last  telegram  tiie  defendant  did 
not  send  the  boy  back,  and  the  present  action 
was  brought  to  recover  the  school  fees  due  on 
the  first  day  of  Easter  Term,  of  which  term  less 
than  three  weeks  had  expired  when  the  boy  Idft. 
The  defendant  paid  ISi.  into  court  with  a  denial 
of  liability,  and  counter-claimed  damages  for 
breach  of  contract  by  tiie  plaintiff : — Held,  that 
the  plaintiff's  contract  was  to  board,  lodge,  and 
educate  the  defendant's  son  for  the  term  on  the 
condition  that  he  should  be  at  liberty  to  enforce 
with  r^ard  to  the  boy  the  rules  of  the  school, 
<a  such  of  them  as  were  known  to  the  defendant ; 
that  this  condition  having  been  broken  by  the 
defendant,  the  plaintiff  had  the  right  to  refuse 
to  complete  his  otmtraci^  and  vras  consequently 
entitled  to  succeed  in  this  action  both  on  claim 
and  counter-claim.  PrieeY.  1Fi7fttM,68L.T.680. 


I«ave  and  lioeneo.] — Leave  and  licence  can- 
not be  pleaded  to  a  breach  of  contract ;  but  the 
defendant  must  show  an  exoneration  or  a  dis* 
chaige.  Dobton  v.  £!ipi«,  2  H.  t:  N.  79  ;  26  L.  J., 
Ex.  240  ;  3  Jur.  (n.8.)  470  ;  6  W.  E.  660. 

BeriTEl  of  Oreditort'  Sights  on  Non-pevCtra* 

anoe.] — A.  obtained  a  judgment  against  B.  for 
663/.  12#.  10(2.,  but  agreed  to  take  2001.  in  dis- 
ctiarge,  B.  giving  three  acceptances  for  that  sura, 
and  depositing  some  wagons  as  security.  If 
none  of  the  bills  were  paid  at  maturity,  the  judg- 
ment to  be  enforceable  against  B.  The  last  el 
the  bills  would  mature  in  March,  1871.  B.  subse- 
quently made  payments  on  account  of  the  bills, 
and  another  settlement  of  account  took  place  in 
March,  1871,  when  A.  claimed  118/.  111.  bd.,  as 
the  balance  due  on  B.'s  three  acceptances,  and 
it  -vras  agreed  that  B.  should  give  his  acceptance 
for  that  sum  in  tnll  of  all  demands  under  the 
three  aooeptances  or  otherwise,  and  deposit  title 
deeds  as  security.  B.  did  not  pay  the  bill  for 
1181.  lit.  6(1.  at  maturity,  but  tendered  the  money 
four  days  after  it  had  been  presented  to  his 
bankers,  which  A.  refused,  declining  also  to  give 
up  the  wagons  and  tiUe  deeds : — Held,  that  as 
B.  bad  not  performed  the  terms  of  the  first 
agreement,  A.  was  remitted  to  Us  original  right 
as  existing  at  that  time,  and  was  at  liberl7  to  en- 
force the  judgment.  Barto*  t.  Hobton,  80  L.  T. 
230. 

Bamiuudation  aeqaieseed  in  but  not  aoted  upon 
—Withdrawal  ell— The  expression  of  a  firm 
deterndnation  on  the  part  of  a  promiser  never  to 
perform  his  part  of  the  contract,  wh^  commu- 
nicated to  the  promisee  and  acted  upon  by  him 
(whether  such  determination  can  properly  be 
termed  a  breach  or  not),  gives  the  latter  an 
immediate  right  of  action,  and  he  need  not  aver 
conditimu  precedent  tA  any  kind.  The  men 
intimation  of  an  intention  of  one  party  to  an 
executory  contract  not  to  be  bound  by  it  com- 
municated to  the  other  party  to  the  contract, 
unless  final  and  conclusive  in  its  nature,  does 
not  entitle  the  other  party  to  treat  the  contract 
as  rescinded.  Societi  iteHerale  de  Paria  v. 
Mildgra,  49  L.  T.  66. 

Injunction  to  Bestrain.]— A  contract  for  the 
sale  of  ctiattels  to  the  plaintiff  contained  an  ex- 
press native  stipulation  not  to  sell  to  any  other 
manufacturer,  'llie  court  granted  an  injunction 
to  restrain  the  bteach  of  then^ative stipulation, 
although  the  contract  was  one  of  which  speidfio 
performance  would  not  have  been  granted. 
Waltsrhampton  and  Waltalt  Ry.  v.  L.  ^ 
A".  W.  Jty.  (L.  R.  16  Eq.  433)  considered.  J)im- 
neU  V.  Beiuutt,  62  L.  J.,  Ch.  414 ;  22  Ch.  a 
836 ;  48  U  T.  «8  ;  81  W.  B.  816  ;  47  J.  F. 
342. 

Action  fbr  Breach— Ctaneral  Frinoii^e.]— The 

rule  of  law  in  reapect  of  breach  of  contract 
confines  the  remedies  by  action  to  the  con- 
tracting parties,  and  to  damages  directiy  and 
proximately  consequential  on  the  act  of  him 
who  is  sued.  The  exception  in  the  case  <tf 
master  and  servant  dates  from  the  Statute  of 
Labourers,  26  Edw.  S,  and  is  limited  by  it.  lAm- 
ley  V.  Oye,  2  EL  ft  BL  216  ;  22  L.  J.,  Q.  B.  468 ; 
17  Jar.  827  ;  1  W.  B.  432. 

  JulsdietieB  —  FUee  whsn  OontiHt 


Digitized  by 


273 


CONTRACT— 2)McAo»^e  and  Breach  of. 


274 


juade.] — An  order  to  make  certain  bets  having 
been  transmitted  portal  telwraph  from  the 
pbunttfl  witboQt  the  City  <tf  Loum  to  the 
defendant  within  it,  he  tdegrapbed  from  the 
Citj  that  the  order  had  been  obe jed : — Held, 
that  the  contract  of  agency  was  made  in  the 
City,  and  that  an  action  for  the  breach  of  such 
contract  was  within  the  jurisdiction  of  the 
Mayor's  Court.  Ottf/an  v.  O'Onuior,  67  Ij. 
<3.  B.  401 ;  SO  Q.  B.  D.  640  ;  S8  L.  T.  657 ;  86 
W.  B.  896. 

9el*y — BridaiM  of  Vnr  CmtrMt.]  —  The 

lapee  of  twenty  years  from  the  time  of  making  a 
contract,  to  be  performed  in  fntoro,  is  not  of 
iteelf  evidence  of  a  new  contract  averred  to  have 
been  performed,  and  pleaded  as  an  accord  and 
satisfaction  of  the  ori^nat  contract.  Xirkman  v. 
SAom,  4  U.  fe  W.  SStf  ;  8  L.  J.,  Bx.  304. 

J.  B. 
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CONTBIBUTION. 
Of  BnntiM.] — Sm  Pbihcifal  asd  Sdbbtt. 

Ik  Cue  of  TwU.]— >SEm  Tobt. 


OONTBIBUTOBT. 

See  COliPAlTY. 


CONVENT. 

Sbs  chabity-cokdition— bbuoion. 


CONVEBSION. 

See  TBOVEB. 

4(  Wutti^  and  Bflwdoaaiy  fropar^.J — 
SeetrnxTA. 


CONVEBSION  AND 
BECONVEBSION. 

[Bt  J.  F.  WALBY.] 

a  coxtebsion. 

1.  Principles,  274. 

%  Operation  of  DoeMiu. 

a.  Im[»erative  and  DiscretiOQary  Trosts, 

Distinction  oi,  276. 
h  Bequest  or  Consent,  Tmat  Dqiending 
on,  284. 


3.  Appliaation  of  Doctrine. 

a.  Bole  and  Pare  base. 

t  Contract,  287. 
ii.  Option  to  Porchase,  289. 
iU.  Statntory  Powers,  291. 

b.  Mortgages,  296. 

e.  Order  for  Sale,  296. 

d.  Act  of  Parliament,  298. 

4.  Effeet  of  Ditability. 

a.  Infant's  Property,  299. 
h.  Lonatic's  Property,  301. 

e.  Harried  Woman's  Property,  SOS. 
d.  Alien's  Property,  804. 

6.  Sf^et  0/  GmverriM  m  IfetUee  amd 
Beq*»ttt,  304. 

6.  Time  when.  Cbnvertim  takee  plana  and 

Right  to  Tneome,  309. 

7.  Effect  en  Right*  and  J^abUittse. 

a.  Curtesy,  312. 

b.  Escheat,  313. 

c.  Forfeiture,  314. 

d.  Liability  to  Debts,  314. 

B.  BBauiiTiHa  Tbust  oh  Failubs  or  Gm, 

1.  Pnnciplet,  314. 

2.  Application  of  Doctrine. 

a.  Creditors'  Deeds,  817. 

b.  Illegal  Disposition. 

i.  Mortmain,  SIS. 
iL  Accnmnlation  and  Banoteneas, 
319. 

e.  Gift  for  Payment  of   Debts  and 

Legacies,  320. 

d.  Partial  Disposition,  321. 

e.  Lapse,  323. 

/,  Contingent  Gifts,  326. 

8.  Reiiduary  6ift»,  Operation  of. 

a.  Conversion  out  and  out,  326. 

h.  Conversion  Incomplete,  329. 
4.  Empretf  Declaration,  Effect  of,  331. 
6.  Diitinction  of  Charge  upon  and  Sxeep' 

tionfrom  Devite,  334. 
6.  DnohaiMoeSeaUferl^eendlij/ftSa. 

C.  Bbcontbbsion. 

1.  Principlet,  342, 

3.  Capacity  to  Elect. 

a.  Infant,  342. 

b.  Lunatic,  348. 

e.  Married  Woman,  344. 

d.  Tenant  in  Tail,  S46. 

e.  Bemainderman,  346. 

/.  Undivided  Interests,  Owners  of,  347. 
jr.  Donee  of  Power,  348. 
8.  What  Acta  Amount  to  Eleeeion,m. 


A.  C0KVEB8I0N. 
1.  Fbingiples. 

DootzlB*  in  lQiiity.1  —  The  mie  Is  that 

whatever  ought  to  have  been  done  shall  in  equity 
be  looked  upon  aa  done  ;  thus  money  agreed  to 
be  laid  out  in  land  sball  be  taken  as  land,  et  6 
converso.    Lechmere  v.  Carlitle,  3  P.  W,  211. 

In  equity,  land  agreed  to  be  sold  shall 
be  taken  as  mon^,  uid  money  agreed  to  be 
laid  out  in  land  as  land.  Beit  t.  Stamford.  1 
Salk.  164. 

— —  Seoteh  Law.]— The  doctrine  ^^oonstrao- 
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tive  conversion  uipeare  to  be  the  same  in  England 
ajid  Scotland.  In  both  coimtjries  the  question  is 
one  of  intention  depending  on  the  nature  and 
effect  of  the  directions  given.  Suekanatt  v. 
Angut,  i  Macq.  H.  L.  37i.  (And  see  Annan- 
daU  (^Marquis)  v.  AtautndaU  (JfarvAtffWM),  2 
Yes.  sen.  881.) 

 Aetul  Condition,  Sll^t  ot]— If  an  abso- 

Inte  dutjr  is  imposed  upon  trustees  to  turn  an 
estate  into  money,  whether  it  has  been  bo  turned 
or  not  will  be  immaterial,  for  in  whatever  form 
it  was  then  held,  it  would  be  treated  for  the 
porpose  of  succesaion  as  if  it  were  money.  lb. 
See  also  Battel  v.  St.  Letcm,  71  L.  T.  718 ;  43 
W.  E.  165. 

  Beal  Estete  — Kixvd  ruid.]— Where 

a  real  estate  is  directed  to  be  sold  absolutely, 
and  is  blended  with  personal  property,  it  be- 
comes personalty,  and  shall  go  accordingly. 
Fletcher  v.  Athbumer,  1  Bro.  C.  C.  497. 

 Honey — ^Afreement.] — Money  articled  to 

be  laid  out  in  land  is  to  be  taken  as  Laud,  even  as 
to  collateral  hcire.  Lingen  v.  Soxaray,  1  P.  W. 
172  ;  Pre.  Cb.  400 ;  QiSa.  Szch.  Bep.  91 ;  10 
Uod.89. 

Uoney  agreed  to  be  laid  oat  in  land  shall  be 

taken  as  land,  and  go  to  the  heir ;  and  no 
difference  where  the  money  thus  agreed  to  be 
Isid  out  and  settled  is  deposited  in  the  hands  of 
trustees,  and  where  it  remaios  in  the  hands 
of  the  covenantor.  The  agreement  is  binding  in 
both  cases,  and  makes  It  as  land.  Leohmere  v. 
narlule,  3  P.  W.  211. 

CliargM.] — Money  vested  in  a  trustee,  to 

Earchase  and  settle  lands  in  tail,  is  considered  as 
ind,  and  is  liable  to  any  charges  which  would 
affect  the  land  if  it  was  purchased  and  settled. 
JAeman  (Lord},  In  re,  1  Hog,  177.  S.P., 
Fnderieh  v.  Aynteombe,  1  Atic.  892. 

Tnut  for  Balo.] — trust  for  sale  cannot, 
in  equity,  convert  real  into  personal  estate 
onless  it  is  absolute  and  effective.  Qoodier  v. 
Edmundi,  62  L.  J.,  Ch.  649;  [1893]  8  Ch.  455. 

 Vnattaitod  CodioU  Mbn  imu  Aet.] 

— Direction  \yy  will  to  sell  real  eotatee,  and 
after  the  sale  to  pay  certain  legacies : — Held,  upon 
the  will,  not  a  conversion  out  and  out  of  the 
realty  so  as  to  give  a  testator  before  the  Wills 
Act  the  right  to  treat  it  as  personal  property, 
capable  of  dispositiOQ  aa  sach.  SlutdOM  t. 
Goodrich,  8  Vea.  481.  8.  P.,  Savper  y.  6food- 
win,  18  Tea.  156. 

2.  OFBEA.TION  OF  DOOTBINX. 

«.  ZmparatlTe  and  DlaoTattosary  Tnuta, 
Dlctlnotlon  oC 

Oenorally.]  —  To  oonvert  real  or  personal 
property,  as  between  the  real  and  personal 
representatives,  from  the  state  in  which  it  is 
found  at  the  death,  the  character  of  land  or 
money  must,  by  the  trast,  covenant,  etc.,  be 
impemtlvely  and  deSnitivefy  aflixed  to  it : 
otherwiM,  u  there  was  an  option,  there  is  no 
equity.  The  bill  by  the  heir,  claiming  property 
as  real  estate,  was  dismissed  without  costs, 
Wheldale  v.  PaHridge,  a  Ves.  388.  Affirmed  8 
VecS37.   AndBeell^M<y,/iir«Zr.K.9Bq.  41. 


The  mle,  that  money  directed  to  be  laid  out  in 
land  shall  be  oonsidered  as  land,  holds  only 
wheie  the  quality  of  land  is  imperatively  fixed 
on  the  money.    Walker  v.  Denw,  2  Ves.  184, 

Personalty  to  be  invested  in  land  or  Saonri- 
ties.] — Personal  estato  under  marriage  articles 
to  be  invested  in  laud,  or  government  or  other 
securities.  The  court,  fiaaing  it  in  its  original 
state,  considers  it  as  peivinal ;  but  part  having 
been  laid  out  in  land  which  was  settled  and 
afterwards  sold,  and  the  produce  invested  in 
stock  till  a  proper  purchase  of  land  could  be 
found  to  be  settled  to  the  same  naes,  that  was- 
considered  as  land.  Srittow  v.  Warde,  2  Ves. 
886  ;  2  B,  B.  1S5. 

Power  to  Inrett  Fund  in  B«al  or  Peraonat 
Bitata— Intention.]— Where  discretionary  power 
is  given  by  will  to  tmateea  to  invest  fund  in  real 
or  personal  estate,  and  it  is  to  be  collected  from 
the  whole  will  that  it  siiall  be  invested  in  real 
estate,  thoogh  never  invested,  it  shall  be  re- 
garded as  estate.  Couilej/  t.  SaHitonfie, 
1  Dow,  361. 

Personalty  to  be  laid  oat  in  Land  or  any- 
other  Soonri^,  as  Inuteea  tUnk  fit  and  oon- 

Tonient.] — M.,  by  will,  devisee  land  to  his  wife 
for  life,  remainder  over,  with  remainder  ix>  W. 
and  P.  in  fee ;  he  leaves  4002.  to  be  laid  out  in 
the  purchase  of  land  or  any  other  security,  as  bi» 
trustees  should  think  fit  and  convenient,  to  be 
settled  as  his  landadevised.  The 4002.  not  being  laid 
oat  in  laud  : — Held,  the  trustees  bad  no  election 
to  consider  it  as  money  or  land.  True  constmc- 
tion,  to  be  laid  out  In  land,  and  on  seouirity  till  a 
purchaser  could  be  found.  Sarlon  v.  Saitndert^ 
Amb.  241. 

If  oimr  to  zomain  at  Interest  or  bo  laid  ont  in. 
Beat  Ertatea.]— Mon^  bequeathed  to  A.  to 
remain  at  interest  or  to  oebynim  laid  out  in  real 
estates,  to  go  with  other  estates  devised.  A.,  being 
tenant  in  tail  of  the  real  estates,  and  being  entitleil 
under  an  assignment  of  the  money  from  the 
reversioner,  subject  to  conMngent  limitatioue, 
disposed  of  the  money  by  wilL  Tha  court  in- 
clined in  &vour  of  the  diapositiou,  upon  tlte 
ground  tliat  A.  might  have  called  for  tiie  money, 
as  absolute  owner  ;  but  it  waa  established,  npoa 
the  option,  to  continue  it  personal  estate.  Amler 
V.  Amler,  3  Ves.  583. 

Honey  to  be  invoitod  In  Land  or  other  Soonri. 

ties.] — A  testator  gave  bis  residuary  estate  to  hi» 
wife,  and  appointed  her  his  executrix,  with  the 
tuition  of  his  younger  children,  and  to  provide 
for  them  with  regard  to  their  fortunes,  and  he 
advised  her  thus :  "  As  to  my  son  John,  I  woald 
have  250Z.  a  year  paid  him  until  a  sum  of  10,0002. 
can  be  invested  in  land  or  some  other  securities,, 
which  Is  to  be  invested  in  trustees  for  his  use,  a» 
to  the  interest  of  snch  money  or  produce  of  such 
lands,  for  bis  natniral  life ;  and  if  he  marriea 
with  consent,  etc.,  that  he  may  make  such  settle- 
ment on  such  wife,  etc.,  as  you  may  judge  proper,, 
and  that  the  remainder  may  go  to  such  child  or 
children  he  may  have  lawfully  begotten,  but  in 
failure  of  these  to  my  eldest  son  Isaac  and  hia 
heira  for  ever."  The  sum  of  10,0001,  waa  invested 
partly  in  personal  securities  and  partly  on  mort- 
gage of  real  estate  : — Held,  doubtful  if  the  fund 
bad  been  impressed  the  will  with  the  character 
of  roalcstate.   Cooktan-7.  Otokton,  12  CLft  F.121 ; 
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9  Jdt.  499.  Afflnuing  Choiton  t.  Rmj/,  6  Beav. 
23. 

"  IktU  ud  may  "  Iw  laid  out  In  Land— 
IltrntiOB.]— A  proTiso  was  in  a  aettlemeot  of 
1,000/.,  "shall  and  maj  "  be  laid  ont  hy  the 
trustees  in  land.  Per  coriam,  where  there  is  a 
power  to  laj  ont  money  in  land,  bnt  the  origiDaJ 
intention  waa  it  shonld  be  considered  as  money, 
if  not  rested  in  land^  it  shall  not  be  considered 
48  such,  or  go  to  the  heir.  Stamper  t.  JUiUer, 
S  Atk.  212. 

Itouv  to  Iw  laid  out  in  Land— Tnuti  to  pay 

■aney.}— 3,0001.  was  vested  in  tmstces  in  tmst 
to  pay  2,0001.  to  the  eldest  son,  and  1 ,0002.  for  the 
benefit  of  younger  children ;  and  it  waa  agreed 
that  the  3,0002.  should  be  laid  ont  in  land,  and 
the  estate  so  purchased  shoold  be  to  the  same 
me,  etc,  and  cabject  to  the  same  conditions 
which  were  declared  concerning  the  S,000Z,  : — 
Held,  that  the  lands  should  be  taken  as  money  ; 
the  laying  it  out  upon  real  estate  being  merely 
to  maike  the  fund  for  the  benefit  of  the  children 
DOTO  permanent  and  secure.  Combe  t.  Combe, 
S  Atk.  188. 

ToBd  to FiiTeliaso  Land  to  go  "as  dasorlbed" 
— Vo  DeioriptieB  Fotmd.J—A  testator,  after 
devising  his  real  estate  upon  certain  limitations, 
bequeathed  all  the  residue  of  his  property  to 
bnatees  to  form  a  tnut  fund  to  purchase  land 
to  go  with  the  inheritance  in  a  manner  described 
in  a  paper  marked  B*."  After  his  death  no 
such  paper  could  be  discovered : — Held,  that, 
notwithstanding  the  non-existence  of  the  paper, 
there  was  an  imperative  tmst  declared  for  the 
conversion  of  the  residuary  estate  into  land 
which  was  to  go  according  to  the  limitations 
afEecting  the  real  estate.  WUUngkby  t.  Sterer, 
22L.T.896;  18W.  IL668. 

Laad— Fewer  of  Sale— Tmst  to  Beinvect  in 
Lamd,  or  Ooremment  or  Beal  Seoniities.] — 

When  land  is  subject  to  a  power  of  sale,  and  the 
power  is  exercised,  it  is  converted  into  personalty 
from  the  time  of  the  sale,  nnless  the  proceeds 
are  rdnvested  in  land,  or  are  stamped  with  a 
tmst  for  reinvestment  in  land,  Atwell  v.  Atwell, 
41  L.  J.,  Ch.,  23  ;  L.  B.  18  Eq.  28. 

A  trust  to  reinvest  the  proceeds  in  Innd,  or 
government  or  real  securities,  with  a  direction 
saperadded  that  these  when  purchased  shall 
be  and  enure,  and  be  made  UaUe  to  the  same 
osea,  tmsts,  estates,  limitations,  and  provisoes, 
as  the  land  originally  settled,  does  not  amount 
to  a  tmst  for  reinvestment  in  land,  at  least  when 
the  limitations  of  the  land  originaUy  settled  are 
■I^Ucable  to  penonalty  as  well  as  realty.  lb. 

—  Trait  to  Ba-inTMt  in  Boally  or  Lease- 
Mda  —  Power  of  Interim  InTWtiiient  in 
TwaoBBlty.]  —  Testates  devised  real  estate 
to  trustees,  on  trust  to  raise  thereout  cer- 
tain sums,  and  subject  thereto  to  pay  the 
rents  to  his  wife  for  life,  with  remainder  to  T, 
for  lite,  with  remainder  to  T.*s  children  living 
at  testator's  death — if  sons,  attaining  twenty- 
auBt  and  if  daughters,  marrying — absolutely. 
There  waa  a  power  to  sell  the  property,  with 
a  trust  to  invest  the  proceeds  in  real,  lease- 
hold, or  copyhold  hereditaments,  to  be  held  on 
the  same  trusts,  with  power  to  make  an  interim 
investment  in  personal  estate,  the  income  thereof 
to  be  applied  aa  if  it  were  rents  of  heredita- 


ments 80  to  be  purchased.  The  trustees  raised 
the  simis  directed,  and,  after  the  widow's  death, 
and  during  T.'s  life,  sold  the  property  and 
invested  the  proceeds  in  consols.  The  proceeds 
never  were  invested  in  land.  One  of  T.'s  sons- 
living  at  the  testator's  death  attained  twenty- 
one,  and  died  in  T.'s  lifetime  intestate  : — Held, 
that  his  share  in  the  proceeds  of  sale  devolved 
on  his  heir  on  T.'s  death.  Bird,  In  n,  PUma»r^ 
Pitman,  61  L.  J.,  Ch.  288;  [1892]  1  Ch.879^ 
66  L.  T  274  ;  40  W.  B.  369. 

 Trust  to  sell  "  as  soon  h  Tnutses  shall 

M«  nesnsary."— One  devises  hmd  to  trustees  inr 
fee,  in  trust  to  apply  the  profits  until  sale  for  the 
benefit  of  all  his  four  daildren  and  the  sorvi- 
rs  and  survivor  of  them  equally,  and  in 
farther  trust  that  as  soon  as  the  trustees  shall 
see  necessary  for  the  benefit  of  the  children, 
they  should  sell  the  premises,  and  apply  the 
money  for  the  benefit  of  bis  four  cnUdren, 
equally  to  be  paid  at  twenty-one  or  marriage. 
A.,  the  eldest  of  the  four  children,  attained 
twenty-one  and  married,  and  died  without  issue, 
intestate,  leaving  a  wife  . — Held,  the  land,  being 
in  all  events  devised  to  be  sold,  though  the  time- 
for  sale  was  left  to  the  executors,  was  per- 
sonal estate,  and  A.'s  widow  must  have  a  moiety 
of  A,*8  share,  and  the  profits  of  the  land,  nntil 
sale,  must  go  as  the  money  arising  upon  sale- 
would.   Doughty  v.  B»U,  2  P.  W.  S2a 

 Tmst  for  Sale — Forer  to  Sireot  Invest- 
ment In  Land.]  —  Real  estate  devised  to  be 
sold,  and  the  produce  disposed  of  with  the  personal, 
with  a  power  to  direct  the  fund  to  be  laid  out  in. 
land ;  no  such  direction  having  been  given,  it  was 
held  personal  property.  MaberlyY.Srodet^'Vw, 
451. 

Heritable  and  Xonble  Estate— Direction  to- 
Pay  over — Power  "if  necessary"  to  Convert.] 

— A  testator  conveyed  his  whole  estate,  herit- 
able a&d  movable,  to  trustees,  directing  them,, 
after  the  discharge  of  l^acies,  to  "pay  over" 
the  residue  to  his  brother  and  sister  equally, 
with  power  to  the  trustees,  "if  necessary,  to 
convert  the  same  into  money"  : — Held,  that  tho 
settlement  did  not  convert  the  heritable  or  real 
Into  personal  or  movable  estate.  SuchaHan  v* 
Angitt,  4  Macq.  H.  L.  874. 

If  the  right  to  sell  it  is  made  to  dmendon 
the  discretion  of  the  trustees,  or  is  to  arise  only 
in  case  of  necessity,  there  is  no  change  in  the- 
quality  of  the  property.  Ih. 

Power  to  Manage  Freeholds  so  that  Bain» 

might  at  Sisoreticn  be  Sold.]— Testatrix,  after 
expressing  her  intention  to  dispose  of  all  her  real 
and  peiswal  (»tate  as  thereinafter  mentioned, 
gave  certain  Iwacf  es,  and  appointed  A.  and  B.  her 
executorc ;  and  gave  to  them  and  their  heirs  sU 
lawful  powers  and  authorities  to  conduct  aud 
manage  her  freehold  estates,  so  as  that  the  same- 
might,  at  their  discretion,  be  sold  and  converted 
into  money,  and  the  net  money  to  form  part  of 
her  personal  estate ;  and  for  those  and  every  pur- 
pose connected  with  her  property,  whether  real 
or  personal,  she  invested  them,  and  the  survivor 
of  tbem,  and  his  heirs,  executors,  and  adminis- 
trators, with  her  full  authority  ;  and  she  directed 
that  any  undispoeetl-of  surplus  moneys  ahoulil  bo- 
paid  as  she  should,  by  any  future  writing  or  will, 
direct : — Held,  that  the  real  estate  was  convened 
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«tit  and  out  into  money,  and  subjected,  in  common 
with  the  personal  estate,  to  the  payment  of  the 
tCBtatrix's  debts  and  legacies.  J^Vint  T.  Warren, 
14  Bim.  554  ;  9  Jar.  420. 

Desire  that  Estate  may  be  sold  unless 
Beneflciariei  voold  rather  divide  «n  A.  attain- 
ing TweB^-oiu.]--A  testator  devises  real  es- 
tate to  his  widow  for  life,  and  after  her  death, 
to  six  younger  cfaildien,  with  a  direction,  that  if 
Any  of  these  children  <Ue  Tmder  twenty-one,  his 
or  her  share  is  to  go  to  the  sarrivois.  He 
then  adds,  that  it  is  his  desire,  that,  as  soon  as 
Ihe  youngest  survivor  shall  attain  his  or  her  age 
of  twenty-one  years,  the  estate  may  be  sold,  and 
the  prodooe  divided  amongst  the  Borvivors, 
unless  they  would  rather  mutnallj  divide  the 
«Btate  amongst  themselves : — Held,  hy  the  Lord 
Chancellor  on  appeal,  that  the  share  of  a 
daughter  who  attained  twenty-one,  and  died 
intestate  in  the  lifetime  of  the  widow,  was  trans- 
missible as  part  of  her  personal  estate.  JPariah 
■V.  Parish,  3  L.  J.  (0.8.)  Ch.  21. 

Xlxad  FniiiU- Iboobm  to  A.  fto  Ufb— ^t«iifl« 
«ifu  after  A.*s  Death  of  BMlty  inoloded  in 

Tond.] — The  testator  gave  real  property,  by 
description,  and  funded  property,  and  all  bis 
furniture,  to  A.  for  life,  begging,  however, 
that  according  to  the  advice  of  his  executors 
the  sMue  mif^t  be  sold,  and  wiuax  so  sold,  the 
residue,  after  paying  all  debts  and  mortgages, 
to  be  invested.  The  income  of  those  several 
estates,  &c.,  to  be  given  to  his  sister  for  life,  and 
after  her  death  the  above  property  to  be  divided 
as  follows : — To  B.  for  his  life  only,  one-third 
of  the  property  arising  from  the  sale  of  certain 
hooses  after  nis  death,  to  be  equally  divided 
between  his  two  sons  ;  and  on&third  of  the  same 
property  to  C.  and  bis  daughter :  leaving  one- 
thiM  undisposed  of.  The  testator  then  pro- 
'Ceeded  to  give  other  specific  freeholds,  which 
were  included  in  the  direction  for  sale,  to  other 
{tersons: — Held,  that  the  real  and  personal 
«8tato  were  m«de  a  mixed  fund  only  for  the 
purpose  of  giving  a  life  estate  to  A^  and,  snb- 
ject  thereto,  must  be  applied  in  the  usual  order 
for  the  payment  ol  debts.  Htll  v.  Tbogood,  1 
Jnr.  704. 

Trust  to  Betain  ai  long  as  Ttaiteo  thinks 
jTopor  or  to  SdLl— Testatrix  devised  all  the 
lesidne  of  her  real  and  personal  estate,  after 
payment  of  her  debts,  certain  legacies,  &c.,  to  a 
.trustee,  his  executors,  kc.,  upon  trust,  to  retain 
and  keep  the  same  in  the  state  it  should  be  in 
at  the  time  of  her  death,  as  long  as  he  shonid 
think  propyl  or  to  sell  and  dispose  of  the  whole 
■or  sucn  part  thereof,  as  and  when  be  or  they 
from  time  to  time  should  think  expedient,  Sas. ; 
And  in  speaking  of  the  trust  she  used  the  words  : 
"And  for  facilitating  such  sale  and  sales  as  are 
by  me  hereinbefore  authorised  to  be  made  of 
my  real  and  personal  estate,"  &c. : — Held,  that 
the  testatrix  did  not  intend  an  absolute  conver- 
.alon  of  the  real  property  into  personalty ;  and 
that  until  the  trustee  exercised  the  power,  the 
property  most  be  considered  to  remain  in  its 
•original  state.  Policy  v.  Seymow,  2  Y.  &  C. 
708  ;  7  L.  J.,  Ex.  Eq.,  12  ;  1  Jur.  958. 

Poww  of  Sale — ^Imit  for  Division  of  Pro- 
<eodi  llliall  and  May  Divide.]— A  testator  gave 
to  his  widow,  "  for  the  benefit  and  advantage  of 
his  chikben,"  power  of  selling  his  W.  estate. 


By  a  codicil  he  expressed  himself  (ta  effect) 
thus  : — "  1  do  empower  my  wife  to  sell  all  my 
estatea  whatsoever,  and  the  money  arising  from 
such  sale,  together  with  my  perscmal  estate,  she 
my  said  wife  shall  and  may  divide  and  propor- 
tion among  my  said  children  as  she  shall  think 
fit  and  proper,  or  as  she  shall  direct  by  wilL" 
The  estate  was  neither  sold  nor  appointed  by  the 
widow : — Held,  that  the  direction  to  sell  operated 
as  a  conversion  of  the  real  estate,  and  that  the 
shares  of  those  ehlMrra  who  were  dead  devolved 
on  their  representatives  as  personalty.  Orieveto* 
•v.X^rt^,QtCuraop,2'Kaeii9&Z;  6  L.J.,Ch.261. 

Power  if  Trustees  tidnk  fit  to  Sell— Proceeds 
on  Trusts  of  Besidoary  Personalty—Bight  of 
BosiAuaxy  Lsgatee.] — Testator,  after  devising 
his  real  estates  in  strict  settlement,  subject  to 
the  payment  of  his  debts  and  legacies,  em- 
powered  his  trustees,  if  they  in  their  discretion 
should  think  fit,  absolutely  to  sell  his  estate  at 
C,  and  directed  them  to  apply  the  proceeds  on 
certain  trusts  therein  before  declared  of  his 
residuary  personal  estate.  The  sale  of  the  estate 
was  not  required  for  payment  of  debts  and 
legacies ; — Held,  that  the  power  of  sale  vested 
in  the  trustees  was  discretionary,  and  that  the 
re&iduary  l^tee  of  the  peiBcmalty  could  not 
compel  a  sale.  ShipperMOit  V.  Ilnoer,  1  Y.  Ir 
G.  0.  C.  441  ;  6  Jnr.  658. 

"Full  Power"  to  seU  after  A.'i  death— <Hft 

to  A.  for  Life— Trust  for  Division  after  A.'s 
death.] — A  testator  gave  his  residuary  real  and 

Eersonal  estate  to  his  wife  for  life ;  and,  after 
er  death,  he  gave  "  full  jwjwer  "  to  his  executors, 
their  heirs  or  assigns,  to  collect  all  his  property 
together,  and  sell  the  houses  and  other  estates, 
and  convert  into  money  his  fonded  pr(f>erty, 
and  then  to  pay  certain  legacies ;  then  me  whole 
of  his  property  was  to  be  divided  amongst  his 
twelve  first  cousins  : — Held,  on  the  context,  that 
the  real  estate  ought  to  be  considered  as  con- 
verted into  personalty.  Burrell  V.  BatkerjUldy 
11  Beav.  625 ;  18  L.  J.,  Ch.  422  ;  13  Jnr.  311. 

Power  to  SeU  after  Death  of  Life  Tenant 
— ^Assignment  during  her  Life  of  Personal 
Estate  —  Sale  after  her  Death.]  —  A  tes- 
tator devised  his  real  estate  to  trustees  upon 
trust  to  pay  the  rente  and  profits  to  his  wife 
during  her  life,  if  she  should  so  long  continue 
his  widow ;  and  from  and  after  her  death  or  second 
marriage  he  declared  that  they  should  stand 
possessed  thereof  upon  trust  for  his  children  who 
should  be  then  living,  and  their  respective  heiia, 
as  tenants  in  common,  but  subject  to  a  power 
for  the  trustees,  if  they  should  in  their  discre- 
tion think  fit  so  to  do,  to  sell  the  real  estate : 
and  in  the  event  of  such  sale  the  trustees  were 
to  pay,  divide,  and  apply  the  proceeds  tinto  and 
among  his  children  who  should  be  then  living, 
in  equal  shares.  During  the  lifetime  of  the 
widow  one  of  tiie  children  assigned  all  his  per- 
sonal estate  in  possession,  remainder,  or  ex- 
pectancy to  trustees  for  the  benefit  of  his  credi- 
tors. Upon  the  widow's  death  the  trustees  ctf 
the  will,  in  exracise  of  the  power  therein  con- 
tained, sold  the  real  estate  :~Held,  ijiat  Uie 
child's  share  of  the  proceeds  did  not  pass  to  the 
trustees  of  the  creditors'  deed.  Ibhinon.  Xm  rt, 
L.  B.  7  Eq.  226  ;  21  L.  T.  163. 

Trust  A»r  Division  —  Powsr  to  Sell  te 
Speoiflod  PBipose.]~Deviae  of  teal  estate  to 
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trustees  in  fee,  upon  itruat,  to  divide  the  same 
Rinong  certain  persons  ;  and  the  testator  aatho- 
rised  his  trustees  to  sell  any  part  of  the  estates 
as  they  should  think  best,  for  the  purpose  of 
dividing  the  same  :— Held,  that  this  amounted 
to  a  mere  permission,  and  not  to  an  absoJate 
direction  to  convert,  and,  in  the  absence  of  the 
exercise  of  the  power,  the  will  did  not  convert 
the  real  estate  into  personalty.  Imco*  t. 
fmnMA,  28  Bear.  273  ;  6  Jnr.  (ha)  946. 

Baal  and  Personal  Xstates— IHreetlon  far 
Bale  on  A.  and  B.  attaining  81— lUTiilon  of  Pro- 
eeeds.] — testator  directed  his  trustees  to  permit 
his  wife  to  hold  a  house  for  her  use  to  bring  up  their 
children,  E.  and  H.,andthatat  their  arrivingat  the 
ageof  21,all  his  estate,  realand  personal,  should  be 
sold  and  converted  into  monev,  and  the  proceeds 
dirided  between  his  wife  ana  as  many  children 
as  she  mi^t  have  at  his  death  : — Held,  that  it 
was  the  intention  of  the  testator,  in  the  event  of 
hia  wife  and  any  of  bis  chUdrea  living  at  his 
death  sorviTing  him,  that  there  should  at  some 
time  or  other  be  an  abscdnte  sale  and  conversion 
<rf  his  real  estate  for  their  benefit  TO.y  v.  Smith, 
1  ColL  C.  C.  434  ;  9  Jur.  409. 

Held,  also,  the  wife  and  one  of  the  daughters 
having  survived  the  testator,  that  the  daughter 
did  not  take  by  devise  or  descent  from  him 
any  real  estate  descendible  to  her  heir-at-law. 
lb. 

 Trust  for  Diviaion — Division  on  A.  at- 
taining Twenty-tme.] — The  testator  gave  his 
real  and  persoi^  estate  to  trustees,  upon  trust 
to  apply  the  rents,  iasnes,  and  proceeds  for 
the  benefit  of  his  two  daughters,  with  a  direc- 
tion, on  the  yonngest  attainiti^  tw^ty-one, 
to  divide  the  whole  into  two  equal  moieties,  of 
which  the  testator  gave  one  to  his  two  daughters 
equally  ;  and  directed  the  other  to  be  placed  out 
on  government  or  real  securitieB,  and  the  divi- 
dends thereof  to  be  paid  to  the  daughters  for 
their  lives ;  and,  upon  their  death,  the  said 
moneys  and  effects  to  be  divided  amongst  their 
children : — Held,  that  there  was  no  conversion 
by  the  will  of  the  moiety  of  the  r^  estate 
devised  to  the  daughters  on  the  youngest  attain- 
ing twenty-one.  Otrniek  v.  Pearoe,  7  Hare,  477 ; 
13Jnr.9i»7. 

 Power  to  oonTort  Personal  Xitate— limi- 

tatfam*  of  Beal  and  Personal  Estate — Intention.  J 

— A  testator  made  a  will  in  the  following  form  : 
— "  Whereas  I  am  seised  in-fee  simple  of  divers 
freehold  manors,  etc,  attoate,  etc.;  and  of  a  lease- 
hold estate  in,  etc^  and  also  ci  a  coj^ludd  estate 
^tnate,  etc,  and  also  dl  freehold  estates  in,  etc., 
andof  large  soms  in  the  funds  of  England:  Now 
I  do  herel^  give  and  derise,  after  my  just  debts 
and  funenl  expenses  and  l^scies  are  paid 
(which  I  order  to  be  paid  out  of  my  personal 
estate),  all  my  estates  in  the  funds  of  England, 
and  all  my  said  muon,"  to  three  persons  sncces- 
sively  in  tall  male  in  steict  settlement ;  "and  for 
defonlt  of  such  issae,  I  give  and  derise  the  same 
to  my  own  ri^t  heirs  for  ever,"  He  then  gave 
his  trustees  a  power,  with  the  consent  of  the 
person  who  might  be  in  possession,  to  lay  out  his 
personal  estate  in  the  purchase  of  freeholds,  etc., 
and  to  settle  the  same,  when  purchased,  to  such 
VMS  as  were  declared  of  bis  "  manors,  etc.,  and 
premises,  devised  by  this  my  wUl,  as  shall  be  then 
existing,  ondetermined  or  capaUe  of  taking 
affect,  etc,  to,  etc^  for  no  other  estate,  use,  trust, 


or  purpose  whatsoever": — Held,  first,  that  the 
power  to  trustees  to  convert  petsonalty  into 
realty  did  not  operate  as  an  absolate  conversion ; 
but,  secondly,  that  on  face  ot  the  will,  it  was  the 
intention  of  the  testator  to  make  the  two  funds  a 
blended  property,  and  to  give  them  the  diaracter 
of  real  estate,  and  to  make  both  properties  go- 
together,  and  to  give  both  to  persons  expressly 
designated ;  and  that  such  intention  did  not 
oease  with  the  failure  of  issue  male,  ander  the 
limitations,  so  as  to  make  the  real  estate  after- 
wards go  in  one  way,  and  the  personal  estate 
in  another.  Be  Btauvoir  v.  De  Beauvoir,  3 
H.  L.  Cas.  624;  16  Jur.  1147.  Affirming 
Sim.  163 ;  IB  L.  J.,  Ch.  806  ;  10  Jnr.  406. 

 Poww  to  Bdi— Umltetions  of  Beal 

and  ]Pononal  Bstato.]  —  A  testator,  by  his 
will,  dated  in  1850,  gave  all  hia  property, 
real  and  personal,  including  land  in  certain 
colonies,  and  funds  specified  by  him,  in  trust  for 
the  benefit,  in  equal  portions,  to  the  extent  of 
the  annual  income  of  his  proper^,  of  his 
brothers  E.  and  C,  or  the  heirs  of  tndr  bodies' 
lawfully  batten ;  and  the  meaning  di  h^  will 
was,  th&t  if  either  brother  should  die  leaving 
lawfully-begotten  heirs  of  his  body,  then  should 
the  share  or  portion  of  such  brother  descend  to 
such  lawfuUy-b^tten  heirs  ;  bat  if  one  brother 
shoald  die  without  lawful  issne,  then  should  the- 
whole  annual  income  be  paid  to  the  surviving 
brother ;  or  in  case  of  his  death  also,  to  his  law- 
fully-begotten heirs ;  but  in  case  both  brothers 
should  demise  without  lawfully-begotten  heiis, 
then  should  the  wholeproperty  be  divided  among^ 
his  nearest  of  kin.  Toe  testator  then  appointed 
executors,  with  power  to  appoint  other  executors ; 
also  with  full  power  to  get  in  all  moneys,  and  to 
sell,  dispose  of,  and  convert  into  money  all  hi» 
real  ana  personal  estate,  either  by  public  auction 
or  private  contract,  as  to  his  executors  should 
seem  meet : — Held,  in  the  coart  below  (6  Jur., 
N.S.,  188  ;  8  W.  R.  176),  and  on  appeal,  that  the- 
testator's  personalty  was  subject  to  an  executory 
gift  over,  on  the  delith  of  his  two  brothers  vrith- 
out  leaving  issue  living  at  his  death.  On  appeal 
held  also,  reversing  the  court  below,  that  there 
was  no  conversion  of  the  realty ;  and  that  the- 
brothers  took  an  estate  tall  as  tenants  in  common, 
with  cross  remainders  between  them,  of  snch 
lands  as  were  snlnect  to  English  law,  Oremwajf 
T.  Oreetnoay,  29  L.  J.,  Ch.  601— L.JJ. 

 Direetlon  to  Sell  tnch  Fart  as  Trusteea- 

tiiink  neoessaiyfar  Paying  Debts — Frssnmption 
as  to  Other  Parts.]- When  a  residue  comprising 
leaseholds,  fteehohu,  andotiierproper^  is  derisea 
in  strict  settlement,  and  a  direction  is  given  to  the- 
trusteea  to  seU  so  much  and  such  part  as,  in 
their  Bde  discretion,  they  may  think  necessaiy 
for  the  purpose  of  pacing  all  the  testator's  debts, 
a  presumption  is  raised  against  the  conversion 
of  such  parts  as  the  tmstees  may  not  think 
necessary  to  sell  for  the  purpose  mentioned,  and 
the  court  will  not  interfere  with  the  discretion  of 
thetrustees.  i.  ^iV.  IT.  .By.,7»r»,  19  W.  R.220. 

Beal  Estate  to  be  eonaldered  Personal  "far 
Purpose  of  Distribution."] — A  testator  em- 
powered his  trustees  to  sell  his  real  estate,  and 
directed  N.,  **  for  the  purpose  of  distrlbation,'* 
to  be  considered  personal  estate.  He  then  gave 
it  and  hia  personal  estate  to  certain  persons, 
with  an  ultimate  limitation  to  "  his  own  right 
heirs  and  next  t&  kin,  according  to  the  respective- 
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natures  and  qaalities  thereof."  The  prior  limi- 
tatiODB  having  tailed  : — Held,  that  there  was  no 
absolute  conTersioo,  bot  that  the  heir-at-law 
took  the  produce  of  the  lealty.  Edioardt  t. 
Ttusk,  23  BeaT.268. 

Tnut  for  Sale— Vot  vittfl  Truteu  Jndg* 
-MMt  BanefleUl— Power  or  Tnut.]— A  testator 
devised  hla  real  and  personal  estate  to  trustees 
upon  trust,  that  a  piece  of  land,  part  of  his  real 
estate,  might  be  absolutely  sold  as  soon  as  con- 
veniently might  be  after  his  death,  in  such  mode 
as  his  trustees  BhooM  decide  upon,  bat  in  case  it 
f^ould  so  happen  that  at  the  time  the  complying 
with  his  will  in  that  particular  would  be  a  sacri- 
fice of  property,  then  it  was  his  will  that  the 
piece  of  land  should  not  be  disposed  of  nntil 
such  time  as  his  trustees  should  judge  moet  bene- 
-ficial  for  his  estate  ;  and  when  all  his  children 
attained  the  age  of  twenty-one,  then  he  devised 
ihis  real  and  personal  estate  to  his  children 
•equally  as  tenants  in  oonmion.  All  the  children 
attained  the  age  of  twenty-one.  The  trustees 
-did  not  sell  the  piece  of  land  : — Held,  that  the 
trustee  had  a  dlBcretionary  power  and  not  a 
trust  for  sale,  and  that  there  was  no  conatractive 
conversion  of  the  piece  tA  land  ;  and  that,  con- 
'seqaently,  the  heir-at-law,  and  not  the  next  of 
kin  of  a  deceased  child,  was  entitled  to  the  share 
■of  snch  child,    mover  t.  83  L.  T.  534  ; 

23  W.  R.  677. 

A  testator  gave  an  annuity  to  his  wife,  and 
he  gave  and  bequeathed  to  his  seven  children  all 
his  real  and  personal  estate  aftw  deducting  the 
isaiA.  annuity ;  and  after  his  wife's  decease  the 
annuity,  together  with  all  rents,  dividends  and 
profits  arising  from  hia  estate,  to  be  divided  be- 
tween his  seven  children  equally ;  and  he 
directed  his  executors  to  sell  and  convert  into 
mon^,  his  foniiture,  lands,  houses,  tenements, 
and  other  properly  whenever  it  should  appear 
to  their  satirfaction  that  such  sale  would  be  for 
the  benefit  of  his  children,  and  all  money  arising 
from  the  sale  to  be  invested  for  the  benefit  of 
his  children Held,  that  the  direction  to  con- 
vert was  imperative,  and  operated  from  the 
death  of  the  testator.  Raa,  I»  re,  Morrit  v. 
OngUkt,  58  L.  J.,  Ch.  lOSl ;  28  Ch.  D.  601 ;  51 
L.  T.  382  ;  S3  W.  B.  986. 

 As  and  when  if  Tnutees  think  lit.] 

— Testator  directed  his  trustees  to  sell  his 
real  estate  "  as  and  when,  if  they  should,  from 
time  to  time  or  at  any  time,  think  fit  .  .  . 
as  they  should  think  proper  "  (me-sixth  part  or 
share  of  the  real  and  personal  estate,  or  the  pro- 
duce, was  to  be  palu)  transferred  and  assigned 
to  each  of  his  duldren  : — Held,  that  a  share  in 
the  realty  of  a  child  who  had  died  intestate 
passed  to  his  heir-at-law  in  its  unconverted 
state.  A  conversion  qualified  by  a  discretion  not 
the  same  as  an  absolute  oao.yetAoa.  HartUng  v. 
Trotter,  1  W.  B.  SOS. 

Farsonal  Estate — Tnut  to  Inrest  in  Land  or 
Btook— Limitations  Appropriate  to  Baal  Estate.] 

— Where  personalty  is  1^  by  will  to  trustees 
with  limitations  applicable  only  to  renJ  estate, 
and  it  appears  from  the  whole  tenor  of  the  will 
that  such  personalty  is  to  pass  as  realty,  a  trust 
may  be  implied  to  invest  such  personalty  in  the 
purchase  <n  real  estate  ;  but  a  mere  gift  of  per- 
sonalty with  limitations  appropriate  to  real 
estate,  a  great  part  of  whicn  most  necessarily 
fail  as  applied  to  perswalty,  will  not  jostify  an 


implied  trust  for  the  conversion  of  that  per- 
sonalty into  realty.  Where  a  testator  directed 
his  trustees  to  invest  the  proceeds  of  the  sale  and 
conversion  of  his  personal  estate  "  in  the  pur- 
chase of  land,  or  r^  securities,  or  stock,"  and  to 
pay  the  "interest,  dividends,  and  income  of  his 
trust  estate"  to  B.  for  life,  with  remainder  to 
the  use  of  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  W.  R.  B.  for  life, 
with  similar  limitations  in  favour  of  his  first  and 
other  sons  in  tail  male,  with  remainder  over, 
and  the  trust  estate  was  not  invested  in  land  : — 
Held,  that  this  did  not  necessarily  lead  to  the 
inference  that  the  testator  did  not  intend  to 
give  the  trustees  an opti<m  to inTestpermanentfy 
in  personal  securities.  Botau  T,  J&O,  47  L.  T. 
165 ;  30  W.  E.  899. 

Shan  of  Bealty— Bsttlemsnt  — DoTiw.] — 

Marriage  articles  included  a  policy  of  assnrance, 
and  declared  the  trusts  upon  which  the  policy 
was  to  be  held  in  the  usual  manner.  The  ulti- 
mate trust,  which  took  effect,  was  forthehnsband, 
his  executors,  administrators,  and  assigns.  By 
the  same  articles  the  mother  of  the  Intended 
wife  covenanted  to  devise  one-eighth  of  her 
lands  which  were  held  in  fee-simple  or  a  rent- 
charge,  or  a  gross  sum  of  money  equivalent 
thereto,  to  the  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  to  invest 
and  re-Invest  the  same  if  they  should  so  think  fit, 
and  to  hold  the  said  shares  upon  the  same  trusts 
as  were  declared  of  the  policy,  or  such  <^  them 
as  should  be  applicable  thereto.  The  mothw 
subsequently  devised  one-eighth  of  the  huids  to 
her  daughter,  and  directed  the  trustees  to  conv^ 
it.  This  was  not  done.  The  faosbuod  survived 
the  wife  : — Held,  that  there  was  no  conversion  of 
the  lands,  and  that  accordingly  they  passed  to 
the  heir-at-law  of  the  wife.  Ovat*  t.  (Thms, 
[1897]!  Ir.  E.  680. 

b.  Boqnaat  or  Conaent,  Tnut  Dspondiiiff  on. 

Konay  to  bo  laid  out  —  With  Consoit 
—  Bo  Consent  given.]  —  Where  money  is,  on 
marriage,  to  be  laid  out  on  a  purchase,  and 
settled  to  the  uses  of  the  marriage  settl^nent, 
adding  a  clause,  that  the  purchase  sh^  be  made 
with  the  consent  of  the  husband  and  wife,  it 
makes  no  difierenoe,  though  no  consent  given  to 
any  purchase  made  during  the  life  of  the  husband 
and  wife,  for  stiU  the  money  shall  be  taken  as 
land,    Leehmere  v,  Carliole  (Sarl),  3  P.  W.  218. 

See  also  SgmeM  t.  Butter,  3  Tern.  237 ;  Pre. 
Cb.  33. 

  After  Bequest  —  Bo  Boquost  Had*.] 

— As  between  representatives  money  was  con- 
sidered as  land, under  a  direction  in  a  settlement 
with  all  convenient  speed,  after  request,  to  lay  it 
out,  though  no  request  was  made,  upon  the  cco- 
struction ;  all  the  limitations  being  adapted  to 
real  uses,  and  other  circumstances.  3%oriaon  t. 
SmOo^,  10  Yes.  139 ;  7  B.  B.  869. 

 On  Ooverament  Beonrities  or  Particular 

Beal  Bitate— Bo  ooKTsnUm  vitfaont  Caaasat] — 
Money  charged  on  land  by  articles  of  mania^ 
to  be  laid  out  on  government  security,  or  fredudd 
estate,  in  a  particular  situation,  wiUi  consent  of 
the  wife,  to  be  settled  upon  trust  for  her  separate 
use  for  life,  and  after  her  death  to  be  conveyed 
or  assigned  to  her  husband,  his  heirs,  or  eiecutora ; 
if  she  survives,  for  the  issue ;  if  more  than  one. 
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snbject  to  her  appointment  hy  deed  ot  will, 
■equally  at  twenty-one  ;  their  heirs,  if  land ;  their 
ezecntois,  if  money  ;  if  no  issue,  subject  to  her 
■appointment ;  and  in  default,  to  his  other  next  of 
Idn,  their  heirs  or  executors.  After  the  husband's 
death,  baring  disposed  of  his  personal  estate  by 
will,  this  property  held  peraonal ;  to  the  interest 
-ot  which  nis  widow  was  entitl«i  for  life,  with 
power  ot  appointment  by  implication  in  the 
event  of  an  only  child,  dead,  under  age,  and  in- 
testate, and  liberty  to  apply.  Vm  t,  £antett, 
19Ve8.102. 

 Witli  Oonient  and  not  witbont — Mo  Con< 

tvnjim.] — By  a  marriage  settlement,  the  husband 
coTCnanted  to  pay  to  the  tnutees  1,2002.  in  tmst 
with  the  consent  of  the  husband  and  wife,  and 
not  without,  to  lay  it  out  in  the  purchase  of  ianda 
in  fee,  or  for  long  terms  of  years,  or  of  copyhold 
or  of  costomary  tenure,  and  to  settle  the  same  on 
the  bosband  for  life,  without  impeachment  of 
waste,  remainder  to  the  wife  for  fife,  in  bar  of 
-dower,  remainder  to  the  use  of  the  children  of  the 
marriage,  as  the  husband  and  wife,  or  the  sur- 
viTor  of  tbem  should  appoint,  and  in  default  of 
■appointment  to  the  use  of  all  the  children  of  the 
marria^  in  tail.  The  1,2001.  was  invested  in  the 
funds,  and  so  remained,  with  the  acquiesc^ce  of 
liDsbuid  and  wife.  There  was  one  child  of  &e 
marriage.  The  wife  survived  her  husband,  and 
afterwards  died :— Held,  that  the  fund  had  not 
ceased  to  be  money.  DamM  t.  Goodhew,  S  Sim. 
685. 

li.muf  Oha^ed  npon  Land— Power  to  lay  oat 
with  Cmmt — B^Ieaie  of  Jointon.] — sum  of 

money  charged  npon  lands  was,  by  a  marriage 
settlement,  assigned  to  trustees,  to  pay  the  in- 
terest to  A.,  the  husband,  for  his  life,  and  after 
his  death  to  pay  the  wife  a  jointure  of  200!.  a 
year,  provided  that  it  should  be  lawful  for  A., 
with  the  consent  of  the  trustees,  in  writing,  to 
-call  in  the  fund,  and  lay  out  and  di^Kse  ot  the 
same  in  the  purchase  of  an  estate  of  iidieritance 
or  freehold,  for  a  term  of  at  least  three  lives,  or 
of  a  lease  for  a  term  of  years,  whereof  ninety- 
nine  years  shall  be  nnexpiied,  or  otherwise 
advantageously,  which  purchase  or  disposal,  when 
so  made,  should  be  settled  and  vested  to  the 
several  uses,  tmsts,  intents,  and  purposes  therein- 
before mentioned  in  respect  to  the  said  sums.  A 
portion  of  the  fund  was  paid  to  the  sorviving 
tmstee,  who  lent  it  to  A.,  on  a  release  being 
-execnted  by  A.  and  the  wife,  and  C.  their  son. 
and  acknowledged  by  her: — Held,  after  the 
death  of  A.,  in  a  salt  1^  B.  to  replace  the  trust 
fond,  that  the  release  as  to  her  was  inoperative. 
SmUhwiekY.Smmwiek,  12  Ir.  Oh.  B.  181. 

■«ney  to  be  laid  out  with  Conient — Power  of 
Interim  InTestment  withCoumit— Oonnnion.] 
—By  settlement  6001.  was  assigned  to  trnstees  in 
trust  to  lay  the  sameont  in  land  with  the  consent 
-of  the  wife,  and  to  pay  the  rents  to  the  wife  for 
her  life,  for  her  separate  use,  remainder  for  the 
husband  for  life,  and  after  the  death  of  the 
survivor,  in  trust  to  convey  the  same  to  such 
persons  and  for  such  estates  as  Hie  wife  should 
will  or  deed  appoint,  and  in  default  ot 
appointment,  in  trust  for  the  ri^t  heits  of  the 
wife  far  ever  ;  proviso,  that  until  such  pnrchase 
should  be  made,  the  trustees  shonld  invest  the 
money  in  the  public  funds,  with  the  consent  of 
the  irife,  and  pay  the  dividends  to  the  wife  for 
'her  separate  use,  and  after  herdeatfa  to  nch  per- 


sons as  the  rents  of  the  lands  to  be  purchased 
would  go  to,  according  to  the  limitations  afore- 
said, and  to  pay  or  transfer  the  principal  sum 
of  5001.,  or  the  stock  in  which  the  sanA  should 
be  invested,  to  such  person  as,  according  to 
the  limitations  aforesaid,  would  be  entitled  to 
the  inheritance  of  such  lands.  Tliis  6001.  was 
never  paid  to  the  tanstees,  but  remained  in 
the  Iiands  ot  the  husband  at  the  death  of 
wife.  She  having  made  no  appointmoit,  this 
SOOZ.  vested  in  her  heir-at-law  (subject  to  the 
life  interest  of  the  husband),  but  the  hefr  took 
it  as  money,  and  therefore  at  her  death  this 
interest  pa^ed  to  his  personal  representative. 
Rutiell  V.  SmytMes,  1  Ceo,  216. 

— ^  Strict  Settlsment  —  Conversion.] — By 

a  marriage  settlement  a  sum  of  money,  part 
of  the  fortune  ot  the  intended  wife,  was 
vested  in  trustees  upon  trust  to  call  in  the 
same,  and,  with  the  consent  in  writing  of 
the  intended  husband  and  wife,  or  the  aor- 
vivor  of  them,  to  invest  the  sum  in  the 
purchase  of  real  estate  in  such  part  of  Ireltmd 
as  the  husband  and  wife  shotud  approve  of, 
and  it  was  declared  that  such  lauds,  and,  until 
the  purchase,  such  sum  of  money,  should  be 
held  upon  trust,  out  of  the  income,  to  make  up 
any  deficiency  in  the  wife's  jointure,  and,  subject 
thereto,  and  to  certain  portions  for  younger 
children,  in  trust  for  the  husband  for  life,  and 
after  his  death  to  the  use  of  or  in  trust  for  the 
issue  of  the  marriage  in  strict  settlement,  with 
ultimate  remainder  to  the  right  heirs  of  the 
husband ;  and  it  was  provided,  that  in  case  the 
intended  husband,  who  was  a  minor  at  the  date 
of  the  marriage,  should  refuse  to  ratify  it  upon 
attaining  full  age,  he  should  forfeit  all  interest 
in  the  money : — Held,  that  there  was  a  con- 
structive conversion  of  this  sum  into  real  estate. 
Battette  y.  Mautudl,  Ir.  B.  10  Eq.  SI4. 

Bsquest  of  Personal  Estate  to  be  laid  out 
with  Consent — Trusts  applicable  to  Baaltj — 
ConTersion.] — A  testator  directed  his  trustees, 
with  the  consent  of  his  widow,  to  invest  his  per- 
sonal estate  in  freehold,  leasehold,  or  copyhold 
messuages,  tenements,  or  hereditaments,  and 
settle  Oiem  upon  certain  trusts  wldch  were 
applicable  to  realty : — Held,  that  a  conversion 
into  real  estate  was  intended.  Hereford  t. 
Bavenhill,  6  Beav.  61 ;  11  L.  J.,  Ch.  173. 

Tmst  fbr  Sals  at  Bequest  of  A.  and  B.  or 
SurviTor— Ko  OoBTmion  without  Bequest] — 

By  a  marriage  settlement  freehold  estate  and 
some  peraonal  estate  were  conveyed  and  assigned 
to  trustees,  upon  trust  on  the  request  of  the 
husband  and  wife  during  their  joint  lives, 
and  after  the  death  of  either  upon  the  request 
ot  the  sanrivor,  to  sell  the  estate,  and  to  stand 
seisedand  possessed  of  the  estate  until  sold,  and 
of  the  purcnase  money,  in  case  the  same  should 
be  sold  upon  trust  for  the  husbuid  for  his  life, 
and  after  his  decease  npon  trust  for  the  wife  for 
her  life,  and  after  the  death  ot  the  survivor  ot 
them  to  convey  the  estate,  unless  sold,  and  assign 
the  personal  estate  unto  the  children  and  grand* 
children  of  tlie  marriage  bom  in  the  lUletime  of 
the  husband  and  wife,  as  they  or  the  survivor 
shonld  appoint,  and  in  default  of  appointment 
unto  and  amongst  the  children  of  the  marriage 
equally.  Held,  that  the  estate  having  been  r^ 
when  settled,  it  was  not  meant  by  the  settle- 
ment that  it  should  become  personal  unless  the 
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husband  and  wile  oc  the  surriTorTeqaested  it  to 
be  BOld ;  also  tiiat  the  words  of  request  should 
not  be  constrned  aa  merely  intended  to  enforce 
on  the  tmatees  the  obligation  of  sale,  bat  as 
inserted  for  the  porpose  either  of  enforcing 
obligation  or  giWng  discretion  aa  the  context 
of  the  inatniment  might  require,  litylor't 
Settlement,  In  re,  9  Hare,  696.  And  see  Sainy 
T.  miU,  27  L.  T.  463, 

Devise  of  Beal  and  Parsonal  Estate  vith 
**eonsent  and  approbation"  of  A.  to  Bell — 
Xealty  not  Sold— Gift  of  Besldne  of  Kixed 
Tnnd.] — testator  gave  all  his  real  and  personal 
estate  to  tmstees,  upon  trust,  to  permit  hiA  wife 
to  hare  the  enjoyment  of  the  rents,  issues,  and 
profits  thereof  for  her  lite,  or  otherwise,  with  her 
consent  and  approbation  in  writing,  to  sell  the 
real  and  personal  estate,  and  invest  the  moneys 
to  arise  from  the  sale  of  his  real  and  personal 
estate  on  Government  or  real  secuiitT,  and  paj 
the  interest  to  her  tor  life;  and  after  uer  decease 
to  pay  two  legacies  of  60Z.  each,  and  divide  the 
residne  of  the  moneys  to  arise  fr(»n  his  real  and 

Eersonal  estate  between  his  nephews  and  nieces 
ring  at  the  death  of  his  wife.  The  real  estate 
was  not  sold  during  the  life  of  the  widow : — 
Held,  that  the  nephews  and  nieces  were  entitled 
to  the  produce  of  tiie  real  estate.  Waddinaton 
T.  Fdte,  16  L.  J..  Ch.  223  ;  10  Jar.  341. 

8.  APPUCATioir  or  Dootbihb. 
a.  Sale  and  Pnzohani 

i.  Contract. 

Oariie  of  Land  — ■  Snbte^nent  Contract  for 
Sal*.] — Land  devised,  and  afterwards  contracted 
to  be  sdd,  becomes  personal  estate.  Mayer  v. 
Goidand,  Dick.  563. 

A  testatrix  devised  a  real  estate  and  after- 
wards sold  it.  The  purchase  was  not  completed 
nntil  after  her  death  : — Held,  that  the  purchase 
money  belonged  to  the  personal  representatives, 
and  not  to  tlui  devisees  of  the  testatrix,  notwitii- 
Btanding  her  lien  on  the  estate  for  the  purchase 
money,  and  notwithstanding  the  1  Tict.  c  26, 
a  23.  Farmr  v.  WxnUrim  (EarV),  5  Beav.  1 ; 
6  Jar.  201. 

Agmnunt  batmoi  Olalmaatt   to  Eitat* 

tax  Sale  and  Division  of  Fnrehaso  Koney 
— Death  of  Party  before  Bale.]  —  A.  and 
B.  had  conflicting  claims  to  a  freehold  estate. 
A.  proposed  that  the  estate  should  be  sold  as 
soon  as  possible,  and  the  produce  divided  between 
than,  and  Uiat  until  the  sale  a  receiver  should 
be  appointed  to  divide  the  rents  in  the  same  pro- 
portions. This  was  accepted  by  B.  Before  the 
sale,  which  was  postponed,  A.  died  intestate  : — ; 
Held,  that  the  property  had  been  converted  into 

Eersonalty,  ana  that  A.'s  next  of  Mn,  and  not 
is  heir,  were  entitled.   Hardey  v.  HawJuhaw, 
12  Beav.  652  ;  14  Jnr.  707. 

In  such  cases,  the  eSect  of  the  act  is  to  be 
considered,  and  not  Uie  intention  as  affecting 
the  real  and  personal  repreeentativea.  Jb. 

Land  Contraotod  to  bo  Sold— Ihireluuw  with- 
out light  to  Bpeoiflo  Poifiinuaaoe.] — A.  contracted 
to  Bcu  an  estate.  The  contract  was  valid  at  his 
death,  but  the  purchaser  lost  his  right  to  a  specific 
performance  by  subsequent  laches  : — Held,  that 
the  estate  belonged  to  the  next  of  kin,  and  not  to 
the  heii-at-law.   C%rre  r.  Sawyer,  6  Beav.  6,  n. 


 Parol  Oontraet  by  Intestate.]— An  owner 

in  fee  entered  into  a  verbal  contract  for  the  sale 
of  the  land,  and  died  intestate.  After  his  death, 
a  conveyance  was  made  1^  the  heir  to  the  pur- 
chaser, in  which  the  contract  was  recited,  uid 
that  administration  had  been  granted  to  the 
heir.  The  heir  afterwards  brought  in  his  account 
of  the  residuary  personal  estate,  in  which  he 
indaded  the  proceeds  of  the  sale :— Held,  that 
the  heir  had  adopted  the  contract,  and  that  the 
land  must  be  considered  as  converted  by 
intestate.  Frayne  v.  Taylor,  38  L  J.,  Ch.  ^ ; 
10  Jur.  (N&)  119 ;  13  W.  B.  287. 

 Parol  Osntraet  by  Toitetnr— Contraet  is 

writiaff  by  Beiiduary  DeriSM.]— A  testator 
agreed  verbally  to  sell  land,  and  received  a 
deposit.  The  residoaiy  devisee  contracted  in 
writing  to  sell  the  lami  to  the  same  purchase 
at  the  asme  price,  to  be  paid  partly  hy  the 
deposit  .-—Held,  that  the  devisee  had  not  a^ted 
his  tesMor's  parol  ctmtract  so  as  to  affect  a  con- 
version rdating  hack  to  the  testator's  lifetime. 
Harrison,  In  re.  Perry  v.  Saeneer,  66  Ll  J.,  Cb. 
S41  ;  84  Ch.D.2U;  66L.T.169;  36W.B.196. 

Contraet  to  Purohase  Estate.] — Where  a  man 
had  agreed  to  lay  out  money  in  land  generally,  and 
devised  his  real  estate  before  the  purchase  wa» 
completed,  the  money  agreedtobe  laid  out  was  hdd 
to  pass  to  the  devisee.  &reen  v.  Smith,  1  Atk.  672. 

  Death  of  Purohaser- Besoission  after.} 

— A  person  contracted  to  purchase  real  estate, 
subject  to  a  condition  that  if  he  made  any  re- 
quisition which  the  vendor  was  unaUe  or  on- 
willing  to  oomply  with,  the  vendor  should  be  it 
liberty  to  rescind  the  contract.  He  made  several 
requisitions  and  died  intestate  without  complet- 
ing the  contract,  and  after  bis  deaUi  tiie  vendor 
rescinded  it  on  account  of  his  alle^^  inability  to 
comply  with  one  of  the  requisitions,  which,  if  not 
complied  with  might  have  given  the  purduser  a 
right  to  compensation,  bat  would  not  have  m- 
titled  him  to  annul  the  contract : — Held,  that 
the  heir-at-law  of  the  purchaser  was  entitled  to 
have  the  amount  of  the  purchase  money  paid  to 
him  out  of  the  intestate^  petsoiul  estate.  HuA- 
ion  V.  Cooke  or  Cbok,  41  L.  J.,  Ch.  306  ;  L.  B.  13 
Eq.  417  ;  26  L.  T.  180 ;  20  W.  B.  407. 

Testator  contracts  for  a  particular  estate,  bat 
dies  before  the  purchase  is  completed ;  after- 
wards, from  the  state  of  his  affairs,  the  contract 
is  dissolved  ;  yet  the  purchase  money  shall  not  be 
sunk  into  his  perscmal  estate,  but  shall  be  laid 
out  in  other  lands  to  the  same  uses  as  he  had  <^ 
vised  the  land  cratraoted  tor.  Wh^taier  v. 
WAittaker,  4  Bro.  C.  C.  81. 

  Contract  not  Absdute.] — Decree  ap<m 

the  answer  admitting  a  contract,  and  a 
letter  offering  to  sell  at  a  valuation  for  a 
conveyance  on  payment  of  the  purchase  money 
into  bank  the  plaintiff  on  a  certain  day :  in 
default  of  payment  the  bill  to  be  dismissed  with 
costs.  Ko  binding  contract  until  payment.  The 
estate  therefore  did  not  pass  by  a  previous  devise, 
but  deeoended  to  the  heir.  C/aekarth  v.  LoxotKer, 
13  Tea.  107 ;  8  a  B.  810. 

Contraet  to  Bell  Land  —  Leaseholds  — 
Bubseqnent  Devise  of  "all  Leasehold  Es- 
tates."]— Leaseholds  were  contracted  to  be  sold 
in  180S,  but,  the  evidence  of  the  vendor's 
title  being  defective,  it  was  agreed  that  evidence 
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of  the  jmdar'a  title  being  defectiye,  It  was  agreed 
that  Qotil  the  defect  was  remedied  the  pur- 
chaser Bhonld  occupy  at  a  rent;  and  that  oi; 
remedy  thereof  and  payment  of  purchase  money, 
the  Tcmdor  would  assign  to  the  purchaser.  The 
TUdor  in  1812  bequeathed  "ail  his  leasehold 
estates,"  and  died  before  con^letion  the 
purchase  : — Held,  that  theleaseholdsdidnotrass 
under  this  bequest.  Goold  T.  Tragw,  5  Jnr. 
(K^O  116;  7W.  B.84. 

  Death  of  Tender  before  Oempletion— 

SefbetiTe  Title.]— Testator  at  the  date  of  his 
death  bad  contracted  to  sell  certain  lands  for 
8,0001.  After  his  death  the  trostees  found  that 
no  title  could  be  made  to  part  of  the  lands, 
and  rasdnded  the  contract.  They  thm  put  op 
the  lands  to  which  they  had  a  title  for  sale 
anc  ion,  and  sold  them  for  2,6001.  to  the  same 
pnrc'naser: — Held,  that  there  was  no  conver- 
sion by  the  testator's  contract  of  theproperty 
comprised  therein.  Thomat,  In  re,  7%omat  t. 
HorceU,  M  L.  J.,  Ch.  9 ;  S4  Ch.  D.  166  ;  56 
1m  T.  629  See  also  Lytaght  t.  Eiwardt,  46 
Ll  J.,  Ch.  fi:\ :  3  Ch.  D.  499 :  M  L.  T.  787  ;  34 
W.  B.  778. 

U.  OpUon  to  PwnhoM. 

lease  with  Option  to  Farehase  -■  Beneral 
Deriee  of  Lessor's  Bealty— Exercise  of  OpUon 
after  Testator's  Death— ConTenlon.]— A.  makes 
a  lease  to  B.  for  seven  years,  and  on  the  lease 
is  indoised  an  aereement  that  if  B.  shall,  within 
a  limited  time,  be  minded  to  purchase  the  in- 
heritanceof  the  premises  tat  8,000!.,  A.  would 
convey  them  to  mm  for  that  sum.  B.  assigns  to 
C.  the  lease  and  the  benefit  of  this  agreement. 
A.  dies,  and,  by  will,  gives  all  his  r^  estate 
(generally)  to  D.,  and  all  his  personal  estate  to 
E.  aud  D.  equally.  Within  the  limited  time,  but 
after  the  death  ca  A.,  C.  claims  the  benefit  of  the 
agreement  from  D.,  who  accordingly  conveys  the 
premises  to  C.  for  3,0001.  This  sum  of  3,0001., 
when  paid,  is  part  of  the  personal  estate  of  A., 
and  E.  is  entitled  to  one  moiety  of  it  as  such. 
Laicet  V.  Bmnett,  1  Cox,  167  ;  1  B.  B.  10.  S.  F., 
Titwnley  v.  Bedtoell,  14  Ves.  591.  But  see 
eravei.  In  re,  15  Ir.  Ch.  R.  357. 

 Landlord  and  Tenant — Tire  Insnranoe.] — 

Under  the  terms  of  a  lease  the  landlord  cove- 
nanted to  insure,  and  the  tenant  bad  the  option 
to  purchase  for  a  fixed  sum.  Before  the  time  fbr 
exercising  the  option,  the  demised  bnfldings  were 
bomt,  and  the  landlord  received  the  insurance 
money.  The  tenant  then  exercised  his  option  to 
pmrchaee,  and  claimed  the  insurance  money  as 
part  of  liis  purchase : — Held,  tliat  under  the  cir- 
cmostances  the  tenant  had  no  claim  to  the  insni' 
ance  mon^.  Eiwarit  t.  We^,  47  L.  J.,  Ch. 
463  ;  7Ch.D.866;  S8L.T.481;86W.B.507. 

There  is  no  oonversion  of  the  estate,  as 
between  the  person  giviDg  and  the  person  ezeiciS' 
ing  an  option  to  purchase,  from  any  date  earlier 
than  the  exercise  of  the  option.  Lmoet  t.  .Bm* 
wU,  1  Cox,  167,  considered.  lb. 

Lease  fbr  Utsi  Bawwable— Option  to  line 
iewn  Bant.1 — Where  C.  made  a  lease  for  lives 
renewable  for  ever,  reserving  the  yearly  rent  of 
30I»  nod  thereby  oc^coanted  that  if  this  lessee, 
his  beto  (N"  assigns,  should  be  minded  to  fine  down 
^  said  tent,  it  dionld  be  rdeased  on  payment 
of  900Z.  >-Hc3d,  that  thesaid  som  of  SCO!.,  beins 
paid  after  the  death  of  0.,  waa  pezitmaltj,  and 
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shotild  go  not  to  his  heir  bat  to  bis  execntor 
Cro/toB,  A  fv,  Xr.  B.  1  Bq.  3  >4. 

Lease  with  Option  of  Parcliase  —  Xzereise 
after  Lessor's  Death.]— Under  an  agreement  to 
lease  real  estate,  the  tenant  was  to  bare  the 
option  of  purchasing  the  premisee  at  the  ^pi- 
ration  of  the  term,  or  sooner,  if  the  lessor  should 
wish  to  dispose  thereof.  The  lessor  died,  and  at 
the  expiration  of  the  term  the  lessee  claimed  to 
be  entitled  to  a  conveyance,  which  was  executed ; 
— Held,  that  the  realty  was  converted,  and  the 
purchase  money  belonged  to  the  personal  repre> 
sentatives  of  the  lessor.  CaUingwood  v.  Mow, 
26  L.  J.,  Ch.  649  ;  3  Jar.  (N.6.)  785 ;  5  W.  R.  484. 

 Option  to  Forohasa  after  Death  of  Lessor 

—  IntestaeyO  —  The  princirfe  of  Lawet  v, 
Bennett  Q.  Cox,  167),  that  where  an  option  of 
purchase  <A.  real  estate  given  by  contract  is  not 
exercised  until  after  the  death  of  the  creator  of 
the  option,  the  proceeds  of  the  sale  form  part  of 
his  peraonal  estate,  applies  to  the  case  of  an  in* 
testacy,  and  notwithstanding  the  fact  that  the 
opti<m  is  exercisable  only  after  the  death  of  the 
creator  4^  such  option.  Utaaci,  In  re,  haac*  v. 
Reginall,  68  L.  J.,  Ch.  816 ;  [1894]  8  Ch.  606 : 
8B.660  ;  71L.T.S86;  43  W.  B.  60^ 

 Speolfle  Devise.]— Where  lands  let  on 

lease,  subject  to  an  election  in  ^e  lessee  to  pur* 
chase  the  fee  simple,  were  devised  by  the  specific 
description,  not  in  general  t«rms,  and  after  the 
death  of  the  testator  the  lessees  elected  to  pur- 
chase : — Held,  that  the  purchase  money  did  not 
fall  into  the  residue  of  the  personal  estate,  but 
went  to  the  specific  devisees  of  the  land.  Drant 
V.  Vaute,  1  Y.  &  C.  C.  C.  580  ;  11  L.  J.,  Ch.  170  : 
6  Jur.  313. 

A  testator  devised  an  estate,  N.,  by  his  will, 
the  limitations  of  which  he  varied  by  a  codicil, 
both  dated  prior  to  the  Wills  Act,  and  afterwards 
he  entered  into  a  contract  by  which  be  agreed 
to  give,  after  his  death,  to  A.  alone  tibe  option  of 
purchasing  the  estate  N.,  and  also  another  estate 
W.,  upon  the  purchase  of  which  the  contract  for 
an  option  was  entered  into.  By  a  second  codicil, 
made  after  the  Wills  Act,  reciting  the  purchase 
of  the  estate  W.,  he  devised  tltat  estate.  A. 
enforced  a  sale  to  him  hj  suit  against  the 
devisees  of  the  testator :— Held,  tJiat  iha  pur- 
chase  moneys  of  estates  N.  and  W.  devolved  ac- 
cording to  the  limitations  of  the  will,  which 
would  have  been  applicable  to  these  estat^  in  case 
there  had  been  no  sale.  EmvM  v.  Smith,  2 
De  G.  *  Sm.  722. 

Where  a  testator,  after  having  by  his  will 
speoifieal^  devised  real  estate,  snbseqnent^ 
made  a  codicil  confirming  his  will,  but  not  in 
terms  referring  to  hie  real  estate,  and  also  on  the 
same  day  (but  whether  before  or  after  the  exe- 
cution of  Uie  codicil  did  not  appear)  executed  a 
lease  of  the  real  estate  so  devised,  giving  the 
lessee  an  optical  to  pnrcbase  the  same,  and  such 
option  was  exercised  after  the  testator's  death : — 
Held,  that  there  was  sufficient  indication  of  in< 
tention  on  the  part  of  the  testator  to  take  the 
case  out  of  the  rule  established  by  Lawet  t. 
Bennett  (1  Cox,  167),  and  that  the  proceeds  of 
sale  of  the  r^  estate  went  to  the  specific 
devisee,  and  did  not  form  part  of  the  testator's 


Digitized  by 


GoogI( 


GONYBBSION  AND  BE0OKTEBSI<»(.  292 


291 

Where,  after  making  a  will  devising  a  specific 
estate  and  beqneatbing  the  personal  reeiane  to 
other  persons,  a  testator  entered  into  a  contract, 
giving  an  option  of  purchase  over  part  of  the 
estat^  whiui  optioa  was  exercised  after  the 
death  ^— Hdd,  that  the  property  was  converted 
from  1^  date  at  the  exercise  of  the  option,  and 
went  to  the  reaiduaiy  l^teea.  Waedi)^  r. 
Weeding,  1  John,  tt  H.  424. 

liL  SttUvtorp  Powert. 

Fnrflhaie  uder  —  Death  of  Testator  after 
Votiee  given  and  Price  agreed.] — The  common 
council  of  London  being  empowered  by  a  local 
act  of  parliament  to  take  a  freehold  house 
belonging  to  A.  for  the  purposes  of  the  act,  at 
the  expiration  ot  six  months  after  notice  given 
of  their  intention  to  take  the  same,  served  A, 
with  the  required  notice  m  September,  1840. 
The  amount  of  the  purchase-money  was  after- 
wards  agreed  upon,  and  an  abstract  of  A.'s  title 
waa  Bent  to  the  common  council.  In  April,  1841, 
he  died,  having  by  his  will,  dated  in  1837,  de- 
vised his  real  estate  to  B.,  and.  his  residuary 
personal  estate  to  0. Held,  that  the  purchase 
money  (which  after  A.'s  death  was  paid  into 
court  under  the  act)  was  to  be  considered,  not  as 
part  of  his  real,  but  as  part  of  his  personal,  estate, 
and  that  sM  his  debts,  tc,  having  been  paid,  it 
belonged  to  his  residoary  l^tee.  Sauskinit  £x 
parte,  18  Sim.  669. 

Settled  Lud.]— Money  paid  by  certain  com- 
missionezB  imder  act  of  parliament  for  land  of 
which  A.  was  seised  in  fee  in  remainder,  and 
which  money  had  been  invested  in  51.  per  cent, 
annnitiee  : — Held,  to  be  real  not  personiil  estate. 
Stewari'i  Trusts,  In  re,  Cramer,  Ex  parte^  1  Sm. 
&  O.  32;  22  L.  J.,  Ch.  369;  16  Jur.  1063;  1 
W.  B.  VI. 

trnder  the  compulsory  powers  tA  the  5  &  6 
WilL  4,  c.  69,  a  poor-law  union  compulsorily  took 
lande,  and  paid  the  purchase-money  into  court. 
On  the  petition  of  the  tenant  for  life,  the  amount 
was  invested  in  stock,  and  the  dividends  were, 
under  an  order  of  the  court,  paid  to  her  for  life. 
On  her  death,  intermediate  limitations  having 
failed,  her  heir  at  law,  to  whom  the  ultimate 
remainder  waa  limited,  petitioned  the  court 
that  the  stock  might  be  paid  out  to  him  :— Held, 
that  the  stock  continued  real  estate,  and  the 
money  was  ordered  to  be  paid  to  him.  fftimer't 
Ettate,  In  re,  6  De  O.  &  8.  483  ;  22  L.  J.,  Ch. 
369 ;  16  Jnr.  1063. 

By  a  marriage  settlement  freehold  estate  and 
some  peraoiml  estate  were  conveyed  and  assigned 
to  trustees,  upon  trust  on  the  request  of  the 
husl»nd  and  wife  during  their  joint  lives,  and 
after  the  death  of  either  upon  the  request  of  the 
Borvivor,  to  sell  the  estate,  and  to  stand  seised 
and  possessed  of  the  estate  until  sold,  and  of  the 
pnrcnaae  money,  In  case  the  same  should  be  sold 
upon  trust  for  the  husband  for  ha  life,  and  after 
his  decease  upon  trust  for  the  wife  for  her  life, 
and,  after  the  death  of  the  survivor  of  them,  to 
convey  the  estate  unless  sold,  and  assign  the 
personal  estate  unto  the  children  and  grand- 
chfldxea  ot  the  marriage  bam  in  the  lifewne  ot 
the  husband  and  wife,  as  they  or  their  survivor 
should  appoint,  and  in  default  of  appointment, 
unto  and  amongst  the  children  of  the  marriage 
equally.  The  estate  was  taken  by  the  corpora- 
toin  ctf  London  under  the  London  Bridge  Act 
(4  Geo.  4,  c.  60),  and,  the  price  having  been 


fixed  by  a  jury,  the  purchase  money  was  paid 
into  court  under  the  act,-~the  trustees  <^  the 
settlement  not  making  out  a  satisfactory  title ; — 
Held,  that  in  the  absence  of  any  conveyance  by 
the  trustees,  the  sale  must  be  deemed  to  hare 
been  effected  under  the  act  of  parliament  only, 
and  therefore  tiiat  the  pnr^iaae  money  was  im- 
pressed with  the  character  of  real  estate  under 
the  thirty-fifth  section  of  the  London  Bridge  Act ; 
also  that  it  there  had  been  any  conversion.  It 
must  have  been  by  the  conjoint  operation  of  the 
articles  and  settlement,  and  of  the  act  of 
parliament,  but  that  the  settlement  and  act  of 
parliament  could  not  in  tiiis  case  have  any 
conjoint  operation.  Taylor's  Settlement,  In  rm, 
9  naxe,  696. 

Stock  produced  by  a  real  estate  under  the 
London  Dock  Act?  (39  &  40  Geo.  3,  c  47),  subject 
to  jointure,  considered  as  real  estate,  the  original 
character  not  having  been  displaced  a  ooto. 
plete  conversion.   Shard  t.  Shard,  14  Yes.  348. 

land  subject  by  Will  to  Option  of  Porehase.] 

— A  testator  directed  his  trustees  to  offer  certain 
land  to  his  son  at  a  specified  price  on  the  death 
of  his  widow.  The  liuid  was  purchased  hj  a 
railway  company  under  ite  act  for  more  than 
twice  the  specified  sum  : — Held,  that  the  son's 
right  of  pre-emption  was  not  affected  by  the 
purchase,  and  the  son  was  entitled  to  the  differ- 
ence. Cwnt's  Estate,  In  re,  4  De  a.  &  J.  503  ;  28 
L.  J.,  Ch.  641  i  6  Jur.  (».8.)  183 ;  7  W.  B.  624, 

Where  Owner  Inoapaeltated.] — In  the  absence 
of  special  clauses  for  that  purpose,  the  effect  of  a 
railway  act  is  not  to  alter  the  course  of  devolution 
of  property  without  the  consent  of  the  owner ; 
and,  therdFore,  if  a  company,  by  virtue  of  its 
act,  contract  with  an  incapacitated  person  for 
the  purchase  of  lands,  the  money  Is  to  be  con- 
sidered as  real,  and  not  as  personal,  estate.  Mid- 
land Counties  By.  v.  Oswin,  1  Coll,  C.  C.  80 ;  3 
RaUw.  Cas.  497  ;  13  L.  J.,  Ch.  209  ;  8  Jur.  138. 

The  Commissioners  of  Woods  and  Forests  took 
real  estate  for  public  purposes  from  incapacitated 
persons.  They  paid  tnepnrchase-mcmey  into  the 
Court  of  Exchequer.  Iliat  court  made  an  order 
for  its  investment  at  the  cost  of  the  commis- 
sioners. The  stock  was  afterwards  transferred 
into  the  Court  of  Chancery  under  the  6  Vict, 
c.  7.  Upon  an  application  by  the  parties  who 
would  have  been  entitled  to  the  real  estate  : — 
Held,  that  they  were  entitled  to  a  transfer  of  the 
stock,  and  that  the  costs  ot  the  petition  and 
transfer  must  be  paid  by  the  commissionera. 
Bobaiwn,  J«  fw,  26  L,  J.,  Ch.  849. 

Lands  Claiusi  Aet— Oharaeter  itf  Putkue- 
Honey  under,] — ^The  purchase-money  of  lands 
taken  under  tne  Lands  Clauses  Act,  when  paid 
into  court  under  the  69th  section,  is  routy  ; 
when  under  the  76th  section,  it  is  personalty. 
Harrop's  Estate,  In  re,  3  Drew.  726  ;  26  L.  J., 
Ch.  B16 ;  3  Jur.  (N£.)  380  ;  5  W.  B.  449. 

 Forohase  of  lafut's  Beal  Estate.]— Pur- 
chase money  paid  into  court  by  a  railway  company 
under  s.  69  of  the  Lands  Clauses  Act,  1846,  for 
land  of  which  an  infant  is  absolutely  seised  in 
fee,  remains  impressed  witii  the  character  tA  the 
real  estatei  and  on  the  deatii  of  the  infant  de- 
scends to  his  heir4t-law.  JEsUmid  t.  FisJ/ori^  6 
Ch.  D.  491 ;  85  W.  B.  606. 

Compulsory  Poven— DMtb  of  IsgOamnm 
KtXttt  AgrMDUBt  M  to  Pzioa,  tat  not  as  to 
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qvutnm  of  ImA  to  be  taJniLl— An  agreement 
wai  entered  into  between  a  umdowner  and  a 
companT'  having  compiilflory  powers  to  take 
land,  and  if  the  company  should  make  its  line,  it 
wooM  pay  for  Buch,  if  any,  of  the  land  as  it 
should  so  take  at  the  rate  of  5001.  per  acre  ;  and 
in  consideratioQ  of  such  ngreetseiit,  the  land- 
owner agreed  that  he  would  permit  the  company 
to  take  SQch  land  nnd^:-  the  authority  of  its  act 
on  those  terms.  The  landowner  died,  and  then 
the  company  took  some  of  his  land  : — Held,  that 
the  money  bel(»iged  to  his  real,  and  not  to  his 
personal,  representatives,  tt^alker't  Ettate,  In 
re,  1  Drew.  608  ;  22  L.  J.,  Ch.  888  ;  17  Jur.  706  ; 
1  W.  B.  876. 

 Death  of  Testator  after  Agreement,  but 

before  Completion.]— The  owner  of  an  estate,  after 
having  devised  it  to  an  infant,  agreed  under 
compalsion  to  sell  a  portion  of  it  to  a  railway 
company.  The  owner  having  died  before  the 
completion  of  the  purchase  without  having 
altered  his  will : — Held,  that  his  executors,  and 
not  the  devisee,  were  entitled  to  the  purchase 
money,  and  to  the  compensation  for  severance  ; 
and,  secondly,  that  the  railway  company  was 
bound  to  pay  the  costs  of  the  infant  devisee. 
.Vanchetttr  and  Southport  Rj/.,  la  re,  19  Bear. 
36S. 

 Vettoe  to  Treat,  Effect  oC]— Whore  a 

notice  to  treat  for  the  purchase  of  property  was 
-served  by  a  railway  company  on  the  owner  of 
Koch  pr(]{>ert7,  and  nothing  farther  was  done 
until  after  the  death  of  Uie  owner,  who  bad 
«pecifically  devised  the  prcfperty  comprised  in  the 
notice  to  treat : — Held,  first,  tlut  the  mere  notice 
To  treat  scr\-ed  by  the  company  did  not  consti- 
tute a  contract  by  the  owner  for  the  sale  of  the 
l>roperty.  Ilaynet  v.  Haynet,  1  Dr.  ft  8m.  426  ; 
:iuL.J^Cb.  67S;  7  Jnr.  C'iA)695 ; -4  L.  T.  199  ; 
•J  W.  B.  497. 

Held,  secondly,  that  if  it  did,  a  bill  for 
«peciflc  performance  would  not  lie  against  the 
4>wner ;  and,  therefore,  that  the  notice  to  treat 
•Ud  not  effect  a  conversion  of  the  property  oom- 
[irised  in  the  notice.  lb. 

A  puUic  body  gaTenotloe  to  the  owner  of  land 
«C  their  desire  to  treat  with  hfm  under  their 
jiarliamentary  powers  for  the  purchase  of  it. 
Me  offered  to  take  1,250/.  for  the  land,  and  after- 
wards died  intestate,  nothing  further  having 
been  then  done  on  cither  side.  The  purchasers 
•ofaeeqnently  proceeded  with  the  transaction, 
jokd  paid  the  money  into  court.  Upon  a  question 
whether  the  heir-at-law  or  the  administntor  of 
the  intestate  was  entitled  to  the  money: — 
Held,  that  as  the  purchase-money  bad  not  been 
finally  ascertained  in  the  lifetime  of  the  intestate, 
that  thm  was  no  contract  in  existence  at  his 
deadi ;  that  there  had  been  no  conversion  of  the 
Imd  Into  money  in  his  lifetime ;  and  that  the 
bea--at-law  was  ^titled  to  the  money.  Arnold, 
£xpart4,  BatUrtea  Park  AcU,  In  re,  32  Beav. 
e»l ;  8  L.  T.  623 ;  11  W.  B.  793. 

A  railway  company  gave  notice  to  a  landlord 
to  treat  for  the  purchase  of  land.  The  company 
was  kt  Into  possession  under  a  verbal  arrange- 
mcnt.  The  price  had  not  been  fixed  when  Uie 
landowmer  died : — ^Held,  that  there  was  no  con- 
veraion.   Jl^jUmt  t.  ^t^Aton,  36  L.  J.,  Ch.  61. 

 Talnation.]— W.,  by  will,  in  1859,  be- 

•qoeathed  leaseholds  to  his  sister  A.,  and  the  residue 
<ji  bli  «tate  t«  his  sister  B.,  and  in  1865  was 


served  with  a  notice  on  the  part  of  a  railway 
oom^ny  to  treat  for  the  purchase,  under  the 
provisions  of  its  acts,  of  the  leaseholds  for  the 
purposes  of  the  railway.  Surveyors  appointed 
by  W.  and  the  company,  but  not  in  writing, 
settled  the  value  of  the  leaseholds,  and  the  former 
verbally  agreed  to  laccept  the  sum  named.  W. 
died  in  February,  1869,  the  matter  remaining  in 
abeyance  till  April,  1870,  when  the  sale  was 
completed  by  hia  executor: — Held,  that  the 
notice  to  treat,  followed  by  the  valuation  of  the 
surveyors,  was,  notwithstanding  the  Statute  of 
Frauds,  a  valid  contract ;  that  there  hikd  be^ 
an  ademption  of  the  bequest  to  A. ;  but  that  she 
was  entitled  to  the  rents  which  had  accrued 
between  the  death  of  the  testator  and  the  com- 
pletion of  the  purchase  by  the  company.  Watt* 
V.  Wdtti,  L.  B.  17  Eq.  217. 

 Award  u  to  Talne.]— Where  a  vendor  of 

freehold  land  died  after  an  award  bad  been  made 
under  the  compulsory  clanses  of  the  8  ft  9  Ylot. 
0. 18,  and  the  amount  of  the  award  had  been  paid 
into  court,  the  personal  representative  of  the 
vendor  was  held  entitled  to  the  amount  so  paid 
in  as  part  of  the  personal  estate  of  the  testator. 
WoottoH,  In  t«,  1  N.  B.  193  ;  7  L.  T.  630. 

Beal  Estate  taken  under  Oompnlsory  Powers, 
Proeeeds  of— •< Honeys "  or  "Beal  Estate"  of 

Testator.] — A  testator  gave  to  his  wife  all  the 
residue  of  his  personal  estate,  including  all 
moneys  to  which  he  was  entitled  under  hia 
father^  marriage  settlement,  and  declared  it  was 
not  his  intention  to  make  any  disposition  of  his 
real  estate.  He  was  entitled,  under  his  father's 
marriage  settlement,  to  consols,  the  proceeds  of 
the  sale  of  real  estate,  taken  under  compulsory 
powers,  and  paid  into  court : — Held,  that  this 
sum  was  not  included  in  the  mon^s  bequeathedi 
but  went  as  real  estate  to  the  heir.  Skn/gMf  Im 
re,  11  Jur.  (R.8.)  274  ;  12  L.  T.  166;  13  W.  K 
512.  S.  C,  on  wpeal,  2  De  0.  J.  ft  B.  533  ;  18 
W.  B.  567. 

Contract  for  Purchase  of  Settled  Estate  with 
Tenant  for  Life  and  Ultimate  Owner  in.  Fes.] — 

A.  being  tenant  for  life  of  real  estate,  under  a 
marriage  settlement,  and  ultimate  owner  In  fee, 
subject  to  intervening  interests,  contracted  to 
sell  the  estate  to  a  railway  company  absolut^y. 
A.,  by  his  will,  made  previous  to  the  contract, 
had  specifically  devised  this  estate,  and  there  was 
no  g^eral  devise  in  the  wilL  Ko  conveyance 
hairing  beoi  executed  to  the  oompai^,  it  paid 
intenit  upon  the  monev  to  the  t^ant  for  me ; 
and  upon  nis  death,  and  foilure  of  all  tiie  Inter- 
vening interests,  the  company  paid  the  principal 
and  arrears  of  interest  into  court  under  its 
special  act,  the  clauses  of  which  correspond  with 
uie  Zjands  Clauses  Act  i — Held,  that  there  was 
no  otmveiuon  of  the  real  estate ;  that  thespeciflo 
devise  foiled;  and  that  the  purchase  mon^ 
descended  to  the  heir  of  A.,  and  the  devisees 
under  the  will  of  the  heir  were  entitled.  JBaaoL 
J«  M,  81  L.  J.,  Ch.  772  i  6  L.  T.  774  :  10  ^B, 
607. 

Settlement  to  snA  uses  as  D.  should  appslnt 
— CoDtraot  for  Bale  to  BaUway  Cnmpany— Powsr 
Executed  by.] — Under  a  settlement  lands  stood 
limited  to  such  uses  as  S.  should  by  deed  appoint, 
and  subject  thereto  to  the  use  of  D.  and  the  heirs 
of  his  body,  with  remainders  over.  D.  was  also 
absolutely  eatitled  in  fee  to  other  lands.  A  rail> 
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way  company  required  part  both  of  the  settled 
estate  and  of  the  Innds  to  which  D.  was 
absolutely  entitled.  By  an  agreement,  not  under 
seal,  made  between  D.  and  two  of  the  directors  of 
the  company,  the  parties  thereto  bound  them- 
selves to  abide  by  the  determinatioa  of  the 
arbitrators  and  umpire  therein  named  as  to 

?archa8e  money  and  compensation  to  be  paid, 
he  schedule  comprised  the  lands  required  by 
the  comi)any,  without  any  distinction  as  to  the 
tildes  under  which  they  were  held ;  and  a  single 
som  was  awarded  to  D.  as  the  purchase  money 
for  the  whole  thereof.  Before  any  conveyance 
was  executed,  S.  died : — ^Held,  that  the  agree- 
ment operated  in  equity  as  an  execution  of  the 
power  of  appointment  in  the  settlement ;  and 
that  the  purchase  money  was  payable  to  the 
legal  personal  representative  of  D.  as  part  of  bis 
personal  estate.  Dyheg,  /»  r«,  L.  R.  7  Eq.  337 ; 
20L.T.292;  17  W.  B.  658. 

b.  UortffaffM. 

Power  of  Sale— Trust  of  Snrplna  Prodtue.]— 
Mortgage  deed  containing  power  of  sale,  and  that 
Borplos  produce  shall  be  paid  to  mortgagor,  his 
executors,  &c.,  if  sale  takes  place  in  lifetime  of 
mortgagor.surplusis  personalestate  ;  butif  after 
bis  death,  it  is  real  estate,  as  eqai^  of  redemp- 
tion descends  to  heir-at-law.  Wrigkt  T.  Roue,  2 
Sim.  t  8.  323  j  25  R.  B.  209. 

Sato  after  Xortgagor^  Death.]— Beal  estate 
was  conveyed  to  a  trustee,  on  trust  to  permit  a 
mortgagor  to  receive  the  rents  and  profits,  and, 
upon  payment  of  the  principal  and  interest  of 
the  mortgage  debt  as  therein  mentioned,  to  re- 
coovey  the  estate  to  the  mortgagor,  his  heirs 
and  assigns  ;  but  if  default  shonld  be  made  in 
such  payment,  then  that  the  trustee  should  enter 
into  possession  of  the  premises,  and,  at  his  dis- 
cretion, sell  the  same,  and  pay  over  the  residue 
or  surplus  (after  payment  of  the  debt,  interest, 
and  costs)  to  the  mortgagor,  his  heirs,  executors, 
administratoiB,  or  assigns.  There  was  default  in 
payment,  but  no  sale  of  the  estate  took  place 
until  after  the  death  of  the  mortgagor,  who 
devised  it  to  the  plaintiffs  for  life,  with  reraamder 
over  in  tail: — Held,  that  there  was  no  conver- 
sion, but  that  the  surplus  proceeds  passed  by  the 
devise  as  real  estate.  Bourne  v.  Bourne,  2  Hare, 
35;  11  L.  J.,  Ch.  416  ;  6  Jur.  776. 

Bala  during  Kortgagor's  Lifo — Snrploi  Paid 

into  Court.]— A  mortgagee,  in  pursuance  of  a 
power  in  his  mortgage  deed,  sold  the  real  estate 
comprised  therein  and  paid  the  surplus  moneys 
into  court  to  the  credit  of  the  mortgagor.  The 
moneys  were  not  claimed  by  the  mortgagor 
during  her  lifetime: — Held,  t^at  her  admiDls- 
trator  was  entitled  to  have  the  fond  in  court 
paid  out,  although  the  application  was  opposed 
by  the  heir  of  the  mortg^r,  upon  the  ground 
that  the  mortgagor,  at  the  time  of  executing  the 
mortgage,  was  not  of  sound  mind,  and  that  an 
ejectment  had  been  brou^t  by  the  heir  against 
the  purchaser  of  the  pnqper^.  SmiUk,  1%  re,! 
Jur.  (1I.S.)  903  ;  9  W.  R.  799. 

Inut  of  Surplus  for  Kortgagor,  hli  Ezeeaton, 
Administrators,  or  Assigns.] — In  consideration 
of  money  lent,  real  estate  was  conveyed  to  the 
lender,  his  heirs  and  assigns,  upon  trust,  in  case 
the  principal  money  and  interest  should  be  re- 
paid by  a  given  day  tor  the  borrower,  hii  hein 


or  assigns  ;  but  in  case  default  should  be  made, 
then  upon  trusts  for  sale,  and  the  trusts  of  the 
purcha«e-money  were  declared  to  be  for  payment 
of  the  principal  money,  interest,  and  costs,  wai 
Bulq'ect  thereto  for  the  borrower,  "  his  executors, 
administrators,  or  assigns."  Default  having  been 
made  : — Held,  that  the  trust  of  the  surplus  being 
for  the  borrower,  "  his  executors,  administraton, 
or  assigns,"  and  not  for  him,  "his  heirs  oi 
assigns,"  the  deed  operated  to  convert  the  pro- 
perty as  between  his  real  and  personal  rqueseo- 
tatives.    Vnderwood,  7»  rc,  3  K.  &  J.  745. 

A.  mortgaged  real  estate  to  B.,  uid  gave  B.  a 
power  of  rale,  and  the  trusts  of  the  surplus  pnr- 
chase-mon^s  were  declared  to  be  for  A.,  his  exe- 
cutors, administrators,  and  assigns.  A.  died. 
After  A.'b  death  the  estate  was  sold  under  the 
power  of  sale :— Held,  that  A.'8  real,  and  not  his 
personal  representatives,  were  entitled  to  the  ear- 
plus  purchase-moneLT.  Clerke'e  Ximti,  In  n,  22 
L.  J.,  Ch.  280. 

Inoonsistenoy  between  Beservation  of  Equity 
of  Bedemption  and  Tnut  of  Sorplus  Proeeeds.; 
— By  a  marriage  settlement  land  belonging  U* 
the  husband  was  conveyed,  for  making  a  provi- 
sion for  the  wife  and  the  issue  of  the  marrit^ 
to  such  uses  as  the  husband  and  wife  shoulcl 
by  deed  jointly  appoint,  remainder  to  the 
use  of  the  husband  for  life,  remainder  to 
the  use  of  the  wife  tor  life,  reminder  to  uses  in 
favour  of  the  diildren  the  mairii^  with  ulti- 
mate remainder  to  the  use  of  the  heirs  and  assigns 
of  the  husband,  A  right  of  entry  was  given  to 
the  trustees  in  the  event  the  death  of  the 
parents  during  the  minority  of  the  children. 
There  was  no  settlement  of  any  money,  and  no 
power  of  sale.  The  husband  and  wife  exercised 
their  joint  power  of  appointment,  and  mort^tfiBi 
the  property  comprised  in  t^e  settlement.  There 
was  a  proviso  for  redemption  which  provit^ 
that,  on  payment  of  the  mortgage  debt,  the 
mortgagee  shonld  reconvey  the  property  to  the 
uses  of  the  settlement.  The  mortgage  contained 
a  power  of  sale  which  provided  that  the  mort- 
gagee should  pay  over  the  surplus  proceeds  of 
the  sale  to  the  husband,  "  his  lidis,  executors, 
administrators,  and  assigns."  The  husband  died, 
and  the  mortgagee  exercised  his  power  of  sale, 
and  after  payment  of  the  mortgage  debt,  interest, 
and  expenses,  had  a  surplus  in  his  hands  : — ^Held, 
that  there  was  no  resulting  trust  of  the  aurplus, 
and  that  the  husband's  le^  personal  represen- 
tative was  entitled  to  the  fond,  and  not  his  I^- 
at-Iaw.  Janet  v.  Daviee,  47  L.  J.,  Ch.  654 ;  3 
Ch.  D.  205  ;  38  L.  T.  710;  S6  W.  B.  6S4. 

Bight  to  Interest — Death  of  Kortgagee  under 
Contract  to  Paxehase  Estate.  ] — Where  a  testator, 
liaving  contracted  to  purchase  an  estate,  and 
taken  a  transfer  ot  a  mortgage  on  it,  specifically 
devised  it : — Held,  that  the  devisee  was  not 
entitled  to  the  interest  on  the  mortgage  between 
the  testator's  death  and  the  completion  of  the 
purchase.  Puxleff  t.  Jhmtejf,  1  N.  B.  009 ;  8 
L.  T.  670. 

o*  Order  for  Sale. 

Power  of  Sale— CoBient  of  Tnutee— Vo  Sale.] 

— Where  parties  interested  under  a  will  which 
gave  to  the  devisee  in  trust  a  discretion  as  to 
whether  he  should  convert  the  realty  or  not,  bad 
filed  a  bill  to  carry  the  trusts  of  the  will  into 
effect,  and  upon  consent  of  the  tmstee  tlie 
court  had  directed  a  sale  of  a  certain  freebcdd 
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«s(ate ;  bat,  after  various  attempte  to  sell,  no  sale 
bad  taken  place,  and  the  master  to  whom  the 
matter  had  been  referred  had  leported  againtft 
the  expediency  of  a  sale:  —  Held,  that  the 
nature  of  the  pruperty  was  not  alterod  sach 
proceedings.  PoUsy  t.  Semumr,  3  T.  A  0.  708 ; 
7  L.     Ex.  Eq.  12 ;  1  Jor.  9S1. 

Sale  under  Decree  for  raising  Charge  — 

Surpliu.}— A  party  seised  in  fee  of  real  estate, 
subject  to  a  term  foi-  raising  charge,  devised  in 
general  terms,  snfficient  to  comprise  the  estate 
dwiged,  part  thereof  was  afterwards  sold  under 
a  decree  for  rising  the  charge,  and  the  testator 
afterwards  sold  the  reversion,  and  part  of  the 
pttrchase-money  remained  in  court,  after  paying 
off  the  charge,  antil  after  the  death  of  the  tes- 
tator : — Held,  that  each  surplus  still  retninefl 
the  character  of  real  estate.  Jenay  v.  Pretton, 
ISSiin.  »6.  SeealsoiSnittT.  SN)ee,9L.  B.,  Ir. 
367.   But  qnsie,  see  &Md  t.  Preeee,  post 

AdminiitratioB  Bait  —  Sale  —  Surplus  after 
Payment  of  Debts.] — Subject  to  the  debta,  real 
estates  were  devised  to  A.  They  were  all  wild 
in  an  administration  suit,  to  which  the  derisee 
was  a  party.  After  payment  of  the  deblB.  there 
remained  a  sum  in  court  at  the  death  of  the  de- 
visee : — Held,  that  it  was  of  the  character  of 
real  estate,  and  passed  to  her  heir.  Cooke  v. 
Dealey,  22  Bcav.  196.    Bvt  tee  nes^  ease. 

Suit  for  Adminiitration  of  Tmati— Bale  nnder 
Oaerae  of  Znfonts'  Baal  Eitate.}— If  a  conversion 
is  rightfully  made,  whether  by  the  court  or  a 
trustee,  all  the  consequences  of  a  conversion 
must  follow,  and  there  is  no  equity  in  favour  of 
the  heir  or  anyone  else  to  take  the  property  in 
any  other  form  than  that  in  which  it  is  found, 
and  the  whole  qnestion  to  be  considered  is, 
whether  the  estate  has  been  rightfully  or  wrong- 
fnllv  sold.  Jermy  v.  Prett<m,  IS  Sim.  356,  and 
Coohe  V.  Dealey,  22  Beav.  196,  doubted.  Steed  v. 
Preeee,  13  L.  J.,  Oh.  687;  L.  B.  18  Eq.  1»2  ;  22 
W.  B.  432. 

Fnntmptioa  of  Lavfltlnou  of  Order.] — The 
court  must  be  assumed  and  presimied  to  have 
acted  rightly  and  lawfnlly,  and  not  to  have 
d<nie  anything  that  it  could  not  rightfully  and 
htwfollTdo.  AufA.Arv.L.B.  lOCh.79;  23 
W.B.297. 

Sala  Set  Purpoie  of  Paying  off  Xortgage— 
FoTO  of  Sale — Consent  of  Ben6fl(daziei-4hir- 
^laf.] — brother  gavethe  residue  of  his  real  and 
personal  estate  to  his  tbiee  sisters  as  tenants  in 
common,  and  he  empowered  his  executor  to  sell 
all  or  any  part  of  his  real  estate,  and  to  stand 
possessed  of  the  clear  proceeds  upon  trust  to  pay 
Dis  debts,  funeial  and  testamentary  expenses,  and 
legacies,  and  to  hold  the  residue  in  trust  for  his 
Mid  three  sisters  as  tenants  in  common,  and  to 
pay  and  divide  the  same  accordingly.  A  portion 
of  the  real  estate  was  sold  under  an  order  of  the 
conrt,  with  the  concurrence  of  the  sister8,tor  the 
poipoee  of  paying  off  a  mortgage  on  another 
put  of  the  estate.  The  purchase-money  was 
paid  into  court.  The  mortgage  did  not  exhaust 
thepro<*eeds  of  the  sale: — Held,  that  the  oonver- 
■ion  -vns  absolute,  and  that  the  surplus  was  per- 
•maL estate.  Orwethert.  £raaney,WL.'r.46i. 

Ordar  tu  flala— Death  of  Party  b^icn  Sale 
—tela  udor  Dsctm.}— When  in  an  adminis- 


tration suit  asking  also  for  partition  of  real 
estate,  the  court  directed  a  sale,  bat  before  it 
was  e^Sected  one  of  the  parties  interested  in 
the  real  estate  died : — Held,  that  the  estate  was 
8u£Bciently  converted,  and  the  estate  having 
been  sold,  the  share  of  the  deceased  beneficiary 
passed  to  his  legal  personal  representative. 
Steed  V.  Avsw,  supra,  followed.  Arnold  w. 
Diaon,  L.  B.  19  Bq.  113  ;  23  W.  B.  811. 

—  Power  of  Sale  in  Trustees— Administia- 
tion  Action.] — An  absolute  order  for  sale  made 
within  the  jurisdiction  of  the  court  in  an  admin- 
istration suit  operates  as  a  conversion  from  the 
date  of  the  order  and  before  any  sale  has  taken 
place.  Hyett  v.  MeJdn,  53  L.  J.,  Ch.  241  (  2.» 
Ch.  D.  736  ;  60  L.  T.  61 ;  32  W,  B.  518. 

— —  Death  of  Party  befior*  Sals— Part  oniy 
Bold.] — One  of  several  tenants  in  common  ot  nn 
unincumbered  estate,  who  had  presented  a  peii- 
tion  as  owners  and  obtained  an  absolute  order  for 
sale,  died  intestate  before  any  sale.  Partwaaafter- 
wards  sold,  and  part  remained  unsold  : — Held, 
that  the  order  for  sale  operated  as  conversion 
into  personalty  of  the  share  of  the  deceased  in 
the  estate.  BeavUtt'a  £date,  In  re,  27  L.  R.,  Ir. 
326. 

0.  Aet  of  ParUusant. 

Abolition  of  Slavory  Aot — Compsnsatlon.] — 

The  compulsory  manumission  or  sale  of  slaves, 
effected  by  the  Abolition  of  Slavery  Act,  8  ft  1 
Will.  4,  e.  73,  so  impressed  slaves  with  the 
character  of  personal  estate  from  the  passing 
of  the  act,  that  the  compensation  money  for 
slaves  passed  under  the  will  of  a  testator  made 
after  the  passing  of  the  act,  and  who  ditxi 
before  the  period  of  manumission  bad  arrived, 
although  the  will  was  not  attested  so  as  to  pass 
real  estate^  Riehardt  v.  Att.-Oe%.for  Jamaica, 
6  Moore,  P.  C.  881 ;  13  Jur.  197. 

It  is  difficult  to  distingtiisb  between  the  case 
of  a  conversion  by  a  voluntary  agreement  for 
sale,  and  a  conversion  effected  by  a  sale  which 
the  legislature  has  rendered  compulsory  on  the 
vendor,  and  which  acts  as  a  conv^ance  of  the 
vendor's  interest  Ih. 

Irish  Church  Aet,  1869— Abolition  of  Advov- 
sons— Oompensatton.]— A  testator  made  a  devise 
of  advowsona  in  Ireland.  The  Irish  Chui-ch 
Act,  1869,  32  &  S3  Vict.  c.  42,  was  afterwanis 
pwsed  abolishing  advowsons  and  giving  their 
owners  a  right  to  compensation.  The  testator 
after  the  passing  of  the  act  made  a  codicil  to 
his  will  and  then  died.  Compensation  for  the 
advowsons  was  claimed  on  behalf  of  the  devisoe, 
and  was  ascertained  and  mnde  payable  to  the 
executors  of  the  testator  : — Held,  that  the  com- 
pensation money  was  payable  to  the  executors 
of  Uie  testator,  and  not  to  the  devisee  of  the 
advowsons,  Frewen  v  Freusen,  Ii.  B.  10  Ch. 
610 ;  38  L.  T.  18  ;  28  W.  B.  861. 

Bailway  Aot  —  Bztinffaishment  of  Froe. 
hold  Bights  in  Shares  of  a  Company  by,]— . 

After  a  devise  of  "  all  my  real  estate "  upon 
certam  trusts,  the  testator  appointea  his  execu- 
tor, and  gave  to  him  "  all  my  railway,  canal,  and 
navigation  shares,  moneys,  and  personal  estate," 
for  payment  of  debts  and  legacies,  and  gave 
"  the  residue  and  overplus  of  my  personal  estate 
and  effects,"  after  the  payments  thsreinbefore 
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mentioned,  onto  C,  her  ezecators,  and  admini- 
atratota  absolately.  The  navigation  undertaking, 
in  whioh  teatator  held  twostures,  became  vested 
in  arailwajrcompanjriiDderan  aet  of  parliament 
whioh  provided  for  the  extinguishment  of  the 
freehold  r^hts  In  the  shares  upon  a  conveyance 
to  the  railway  companv  by  the  holder,  who  was 
to  be  thereupon  entitled  to  receive  shares  in  the 
railway  company.  No  conveyance  of  the  shares 
to  the  lailway  company  was  ezecnted  by  the 
testator,  and  they  were  at  his  death  standing  in 
his  name  in  the  share  register  of  the  navigation 
company  in  possession  of  the  railway  company  : 
— Held,  that  the  effect  of  the  act  of  parliament 
was  to  convert  the  shares  into  personal  estate. 
Oadman  v.  Cadman,  41  L.  J.,  Ch.  468  ;  L.  B.  IS 
Xq.  170  ;  SO  W.  B.  856. 

4.  Effect  of  Disabilitt. 

ft.  Infitnt'a  Property. 

ftineiple.] — In  all  cases  the  court  will  so 
guard  the  piopertr  of  an  infant,  as  that  the  con- 
version  of  it  shall  not  ciiange  tlie  nature  of  it, 
between  the  representatives.  Wara  t.  Polkill, 
11  Yes.  278  ;  8  B.  B.  144. 

Infant's  Personalty  laid  out  in  Real  Estate.] 

— Upon  the  applicntiou  to  lay  out  part  of  an 
infant's  monc?  m  land,  if  he  dies  before  twenty- 
me,  or  disapproves  of  the  purchase,  the  property 
will  not  alter.   Sergitoa  v.  Sealey,  2  Atk.  413. 

Lands  ■  pnrcbAfted  by  guardian  for  infant, 
during  his  miodrity,  considered  as  personalty. 
ffibion  V.  Sevdainorr.  Dick.  45. 

An  executor  iu  trust  for  an  infant  of  a  lease 
for  99  years,  determinable  on  three  lives,  on  the 
lord's  refusing  to  renew  but  for  lives  absolutely, 
complies  with  the  lord,  and  ctiangcH  the  years 
into  lives ;  on  the  infant's  dying  under  twenty- 
ime  and  intestate,  this  shall  be  a  trust  for  his 
administrator,  and  not  for  his  heirs.  Witter  v. 
Witter,  3  P.  W.  99. 

Personal  property  of  infant  ordered  to  be  laid 
out  in  land,  though  there  were  no  directions  in 
will  for  changinf;  nature  of  it ;  the  estate  to  be 
conveyed  in  trust  for  liim.  his  executors,  kc,  till 
twenty-one,  and  after  to  him  and  heirs.  Ath* 
buHoH  T.  Ashbwtaii,  6  Ves.  6  ;  S  B.  B.  201. 

Poreliftie  of  MoUier'i  Joistore.]  —  Infant 
entitled  in  remainder,  under  a  rcfcivnce  to  the 
master  and  order  of  court,  purchases  her  mothers 
jointure,  and  having  attained  twenty-one,  re- 
ceives one  year's  rent  and  dies  : — Held,  the 
purchase  was  to  be  considered  real  estate,  though 
made  during  infancy.  I/twood  v,  Twyne,  Ambl. 
417 ;  2  BdeQ,  152. 

Konej  paid  for  Beplacing  burnt  Tenement — 
Infant  Tenant  in  Tail.] — A  sum  of  96/.  paid  to 
guardian  of  an  infant,  tenant  in  tail,  for  building 
a  oopyhold  tenement  that  had  been  burnt  down, 
but  which  had  never  been  so  applied  during  ilic 
infant's  life  : — Held,  to  belong  to  the  succealiiig 
remainderman  in  tail,  subject  to  a  de<luction  of 
interest  upon  a  larger  sum  at  which  the  loss  was 
computed,  such  interest  to  belong  to  the  personal 
r^resentatives  as  a  compensation  for  the  loss  of 
the  rents  and  profits  sustained  by  the  infant, 
who  ooald  not  alien.  Rooh  t.  Worth,  I  Ves.  sen. 
460. 

Proesodi  of  Timter  out  by  eurdiaa— InOnt 


Tenant  in  Tail.] — Where  guardian  of  an  infant 
tenant  in  tail  cut  down  timber,  the  money  for  it 
shall  be  personal  estate  of  the  infant ;  bat,  if  the 
infant  has  the  fe^  it  sliall  be  considered  as  real 
estate.   JW/rt  v.  TnUit,  AmH.  .170  ;  Dick.  322. 

Proceeds  of  Kmber  ent  and  sold  by  Order  of 
Court— Infant  entitled  In  Pee,  with  Ezeentory 
Devise  over,] — An  estate  being  devised  to  A.  in 
fee,  wiih  an  executory  devise  over  in  the  events 
which  happened,  of  his  dying  under  twent^Kini 
without  issue  : — Held,  that  a  fund  produced  by 
the  sale  of  timber  on  the  estate,  cut  and  sold  by 
order  of  the  court  in  the  lifetime  of  A.,  was  the 
personal  property  of  A.  Byer  v.  Vyer,  34  Beav. 
504  ;  34  L.  J.,  Ch,  513;  12  L.  T.  442;  13  W.  B. 
732. 

Land  subject  by  Will  to  Option  of  Purchase- 
Purchase  under  Compulsory  Powers  during 
Infancy  of  Beneficiaries— Shares  of  BenefieiariM 
dying  under  Age.]— A  testator  gave  to  his 
children,  in  succession,  the  option  of  purchasing 
his  real  estate,  and  in  the  meantime  the  rents 
were  to  be  divided  equally  between  them. 
Before  an  option  had  been  exercised,  and  while 
some  of  the  children  were  infants,  a  corporatioD 
purchased  part  of  the  propi^i  ty  for  public  im- 
provements under  compultory  parliamentary 
powers  : — Held,  that  the  shares  of  children  wli 
had  died  infants  remained  real  estate  until  the 
option  had  been  exercised.  Sardy.  Esa  parte, 
30  Beav.  206. 

Lease  with  Option  of  Purchase— Szerdsc 
aftor  Leuor's  Death— bfuey  of  lessor's  Heir.] 

— ^A  lease  for  21  years  contained  a  proviso,  that 
if  the  le!<sees  should  be  desirous  of  purchasiTig 
the  fee,  and  should  give  to  the  lessor,  hit;  Loirs  or 
&<«igns,  notice  of  such  desire,  they  should  be  en- 
titled to  become  the  purdiascrs  of  the  premises 
at  the  price  named,  and  the  lessor,  his  appointees, 
heirs,  or  assigns,  would,  on  payment  of  the 
purchaf«  money,  do  all  acts  for  conveying  the 
premises  to  the  use  of  the  purchasers,  l^he  lessor 
died,  having  devised  all  his  real  estate  to  trustees, 
who  disclaimed,  and  leaving  an  infant  heir.  The 
lessees  having  served  on  the  infant  and  his 
guardian  notice  of  their  election  to  purchase:— 
Held,  that  such  notice  was  cffecttially  serred, 
and  constituted  a  valid  and  binding  contract, 
which  the  court  would  not  refuse  to  carry  out, 
on  the  ground  that  the  infant  could  not  givet 
dischart;e  for  the  purchase-money.  Woodt  v. 
Hyde,  31  L.  J.,  Ch.  295  ;  6  L.  T.  817 ;  10  W.  B. 
33». 

Lands  Clauses  Act,  s.  68 — Purchase  of  Infiufs 
Real  Estate.] — Purchase  money  paid  into  court 
under  s.  69  of  the  Lands  Clauses  Act,  1843,  for 
land  of  which  an  infant  is  seised  in  fee  remains 
real  estate.  Kelland  v.  Fulferd.  6  Ch.  D.  491 ; 
25  W.  B.  506. 

Suit  fbr  Administration  of  Trusts — Sale  under 
Decree  of  InAint's  Real  Estate.] — In  a  suit  for 
the  division  of  real  estate  devised  in  trust  for 
tenants  in  common  in  tail  male,  one  of  whom 
was  an  infant,  the  court  declared  the  infant's 
costs  a  cliarge  on  his  share,  and,  being  of  opinion 
that  a  sale  would  be  for  the  benefit  of  the  infant, 
and  the  adult  consenting,  ordered  a  nle  <A  the 
entirety.  Aft«r  sale  the  infant  died  :— Held,  as 
between  bis  real  and  personal  representatives, 
that  the  surplus  which  r^aiued  In  court  after 
payment  of  costs  was  converted  into  petsonalQr* 
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aued  T.  iVewM,  4S  L.  J.,  Ch.  687  ;  L.  B.  18  Eq. 
193;  S3W.B.m 

FartitUm  Snit — Sale  under  Deem— Fartitlaii 
Aat>  1868,  1.  8.]— The  sale  of  infant's  real  estate 
onder  a  decree  in  a  partition  snit  does  not  work 
a  conversion.  Fatter  v.  Foster,  46  L.  Ob.  301 ; 
1  Ch.  D.  688  ;  24  W.  B.  185. 

A  decree  for  the  sale  of  infant's  real  estate 
having  been  made  in  a  partition  ^oit,  the  pro- 
perty  was  sold,  and  the  proceeds  of  sale  were  paid 
into  court.  They  afterwards  attained  twentj- 
one,  bat  died  intestate  before  the  money  was 
distribnted,  leaving  their  father  their  heir-at-law 
and  sole  next-of-kin.  He  took  out  administration 
to  ea(^  of  tbem,  and  then  died  intestate : — Held, 
that  the  father  took  his  children's  shares  of  the 
xooneT  as  their  heir-at-law.  Jtiordaunt  v.  Ben' 
weU,  61  L.  J.,  Ch.  247  ;  19  Ch.  D.  302  j  46  L.  T. 
685  ;  30  W.  B.  227. 

&0  aim>  A.  8,  a.  (ii.),  (iii.),  c.  ante ;  C.  2,  a. 
port. 

b.  IiQiuttlo'a  Property. 

iMnaey  Act,  1890  (63  Vtet.  e.  6),^.  tv.  ».  123, 
pTOvidet  that  a  luntUie'i  interett  in  prtwrty 

not  to  U  altmvd  by  any  ditpotUim  tMreef 
mmder  thefoxoert  <(f  the  aet. 

Lnnatie— Xniey  sseored  on  Seoteh  leal^  to 
be  laid  o«t  in  BnglUli  land— froeeods  Herit- 
able Jnriidietion  in  Seotlaad.]— ^  sum  devised 
to  be  laid  out  in  land  in  England,  in  trust  for  A., 
with  zemaindeiB  over,  was,  by  act  of  parliament, 
secured  on  A's  estate  in  ficotland  during  his 
minority.  A  attained  twenty-one,  and  became  a 
tttoatic  : — Held,  it  might  bu  called  in,  aud  laid 
out  pursuant  to  the  tnut,  md  that  it  was  to  be 
cooaidereil  as  if  it  were  a  real  estate  in  England, 
the  interest  thereODf  however,  to  be  considered  as 
penonal  estate  in  England.  Atiot  her  sum  in  the 
exchequer  in  Gugland,  aiising  Uo.w  the  sale  of 
heritable  jurisdiction  in  S<2otland,  considered  as 
estate  in  Scotland.  AHiutndale  i.iJarquU)v. 
AnTiandale  (Marrkimets),  2  Ves.  sen.  381. 

bmtment  by  Oonutittee  of  Lnnatie— Per- 
■malty  in  Land.]  —  Committee  of  a  lunatic 
invests  part  of  his  personal  estate  in  the  pnreliase 
of  lands  in  fee.  This  shall  be  taken  as  personal 
estate,  and  in  case  of  his  death  shall  go  to  the 
next-of-kin,  and  not  to  his  heir.  Avdtejf  v. 
Awdlejf,  2  Vem.  192. 

BaUwaj  Oompany— Oontraot  with  Imbecile.] 

— A  railway  company  having  powers  to  contract 
with  incapacitated  persona  for  the  purchase  of 
lands,  and  acquire  a  title  to  the  fee  simple,  upon 
payment  of  the  price  into  the  bank,  and  having 
eo  contracted  with  a  person  ot  weak  mind  who 
died  before  payment  of  the  money  : — Held,  the 
nature  uid  qnahty  of  the  estate  not  changed  in 
point  of  devolution.  Midland  Couatiet  My.  v. 
VewiM,  1  ColL  C.  C.  74  ;  3  Bailw.  Cos.  497 ;  13 
L.  J.,  Ch.  209  ;  8  Jar.  138. 

OMipnliory  Parohase  of  Land  of  Lanatie  not 
M  ftud.] — Sect  7  of  the  Land  Clauses  Con- 
Hdidation  Act,  1846,  does  not  authorise  a  person 
of  onsoond  mind  to  sell  land  to  a  company  or 
pablic  body  who  have  statntory  power  to  take 
it ;  the  set^ion  only  authorises  the  committee  of 
M  lunatic  to  sell.  A  public  body  having  given 
notice  under  their  statutory  powers  to  take  land 


belonging  to  a  lady  of  unsound  mind  not  so 
found,  the  value  of  the  land  was  ascertained  by 
two  surveyors,  one  appointed  by  an  uncle  of  the 
lady,  who  purported  to  act  on  her  behalf,  and 
the  other  oy  the  public  body  ;  the  sum  thus 
ascertained  wss  paid  into  court,  and  the  publio 
body  took  possession  of  the  hind.  The  lady 
afterwards  died  intestate,  being  still  ot  onsonnd 
mind,  and  her  heir-at-law  petitioned  for  payment 
of  the  money  to  him  : — HeUl,  that  the  mnd  had 
never  been  converted  into  personalty,  and  that 
the  heir  was  entitled  to  the  money.  Flamanky 
Em  parte,  post,  dissented  from.  I'itgwell,  In  re, 
63  L.  J.,  Ch.  I0U6  ;  27  Ch.  D.  309  ;  61  L.  T.  83  : 
33  W.  It.  132. 

Money  paid  into  court  by  a  railway  company 
for  land  taken  under  the  Lands  Clatises  Act, 
from  a  person  who  was  in  a  state  of  mental 
imbecility,  and  who  continned  in  that  state 
until  his  death,  bat  was  not  the  nbject  of  a 
commission  of  lunacy,  ordered,  after  bis  death, 
not  to  be  reinvested  in  or  considered  as  land, 
but  to  be  paid  to  his  executors.  Flamaink,  Ese 
parte,  Eaet  lAneolnshire  SaUuMy  Aat,  In  re, 
1  Sim.  (N,8.)  280. 

Lonatie'i  Seal  Bitoto— Partition  Aat,  1868,  ■. 

8.} — By  an  order  made  in  a  partition  snit  asbare 
of  real  estate  belonging  to  a  lunatic  was  sold,  and 
the  proceeds  paid  into  court  to  the  credit  of  the 
matter  of  the  lunacy,  but  they  were  not  carried 
to  a  real  estate  account.  The  lunatic  died  inte&- 
tate,  and  his  administrator  claimed  the  money  as 
part  of  the  lunatic's  personal  estate ; — Held,  that 
the  money  retained  the  character  of  real  estate, 
and  pas3L>d  to  the  lunatic's  heir-at-law.  Ba/rker, 
In  re-,  50  L.  J.,  Ch.  334  ;  17  Oh.  D,  341 ;  id  L.  T. 
33  ;  29  W.  11.  873. 

Frooeeds  of  Timber  on  Xitato  of  Lnnatie.]— 

Timber  on  estate  of  lunatic,  cut  under  order  ot 
court,  suld,  and  produce  paid  into  the  bank  on 
account  of  the  ninnlic ;  after  his  death  on 
petition  by  his  heir  for  the  money.  Lord  Chan- 
cellor was  of  opinion  that  the  cotu't  may  do  it 
for  lunatic's  benefit,  but  only  on  pressing  occa- 
sions ;  that  when  property  is  convened,  equity 
will  recall  it  for  the  representative  if  done  by 
breach  of  trust,  not  if  by  accident,  the  court, 
or  the  tort  of  a  stranger.    SrnvijUlJ ,  JSx parte, 

1  Ves.  4.JO  ;  i  tt.  It.  i2ii. 

There  is  no  equity  between  the  teal  and 
personal  representatives,  after  the  death  of  a 
lnnatie,  to  have  property  which  was  altered  \sj 
the  court  restored  ;  therefore  the  produce  of 
timber  on  estate  of  a  lunatic,  cut  and  sold  by 
order,  on  reiwri  that  it  would  be  for  his  benefit, 
ia  personal  assets.    Oxendea  v.  Compton  (Zord) 

2  Ves.  69  ;  2  K.  K.  131. 

If  a  bailiS  cuts  timber  without  authority,  and 
before  it  is  sold  the  party  dies,  it  is  ^rsonal 
assets ;  and  the  heir  has  no  action  against  the 
rsonal  representative,  nor  is  there  any  equity 
tween  them  on  the  subject.  lb. 
Timber  on  a  lunatic's  es'nte,  ex  parte  patemA 
cut  and  applied  in  discharge  of  a  mortgage  (m 
his  estate  ex  parte  matem&  :  no  equity  between 
the  heirs.  PhiUipi,  £x  parte,  19  Yea.  123;  li 
B.  It.  161.  See  abo  A  a,  t».  118. 
See  alto  A.  8,  a.  (iii.),  o.  ante ;  C.  S,  b.  post. 

0.  Harried  Woman's  Property, 

Seal  Estate— Partition  Aotion— Sale— Par> 
Utlon  Aot,  1868,  s.  8.]  -In  a  partition  suit  a  sale 
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WM  ordered  of  real  estate,  to  aeren-eiithths  of 
which  the  plaintifi  waa  entitled,  and  to  oae- 
eighth  of  which  a  married  vonoan  waa  entitled. 
It  was  thea  arranged  between  the  parties  that 
the  plaintifl  should  pnrchaae  her  sluu^,  and  by 
an  order  of  the  court  it  was  codcted  that  the 
pl&intifl  should  pay  1,2001.  as  the  purchase 
money  of  sach  share  into  coart,  and  that  on  sach 
payment  the  plaintifE  should  be  let  into  posses- 
sion, and  all  proper  parties  sign  and  execute  a 
proper  conveyance.  Tbe  plaintiff  paid  the  pur- 
chase money,  but  then,  before  any  conveyance 
was  executed,  she  died :— Held,  that  the  purchase 
money  of  her  share  most  be  treated  as  real  estate, 
MOdmay  t.  Ouieie,  46  L.  J.,  Ch.  667  ;  6  Ch.  C. 
6fi3  ;  35  W.  B.  788. 

Partitlou— Partltita  Aet,  1876,  s.  6— Separate 
Examinatioii.  ] — In  a  partition  action,  an  order  for 
sale  a  married  woman's  share  of  real  estate, 
when  made  with  her  c(mBent  or  at  her  request 
under  s.' 6  of  the  Partition  Act,  1876,  operates  as 
a  conversion  of  such  share  into  personal  estate. 
Wallace  v.  Greenwood,  60  L.  J.,  Ch.,  289  j  16  Ch. 
D.  362;  43L.T.720. 

Where,  in  a  partitim  action,  the  share  of  a 
married  woman  in  the  proceeds  of  sale  at  real 
estate  Is  under  2002.,  the  court  will  order  the 
same  to  be  paid  out  to  her  upon  her  separate 
receipt  and  upon  an  affidavit  of  no  settlement, 
and  will  dispense  with  her  separate  examination 
as  to  her  election  to  take  the  money  as  personal 
estate.   Shato,  In  re,  post,  not  followed.  lb. 

A  married  woman  will  not  beAllowed  to  elect 
to  take  as  personalty  her  share  in  the  proceeds 
of  sale  of  real  estate  sold  nnder  an  order  in 
ft  partition  action  without  being  separately 
examined  either  in  court,  in  chambers,  or  by 
commission,  even  where  her  share  is  under  200f. 
•SAaw,  In  re,  Topkam  v.  Surgoyne,  49  L.  J.,  Ch. 
213  ;  41  L.  T.  6/0. 

The  share  of  a  married  woman  in  the  proceeds 
of  the  sale  of  real  estate  devised  to  her  in  fee, 
whii^h  has  been  sold  nnder  an  order  in  a  partition 
action,  may  be  paid  to  her  husband  on  her  elect- 
ing by  examination  in  court  to  take  the  money  as 
(•ersonal  estate.  Standering  v.  Hall,  48  L.  J.,  Ch. 
382  ;  11  Ch.  D.  652  ;  27  W.  B.  749. 

Interest  in  Land— Land  Devised  on  Trust  for 
Sale— Fines  and  Seoovarles  Aet  (3  &  4  Will.  4, 

0.  74).] — Lands  to  be  sold  under  a  trust  for  sale 
created  by  will,  are  not,  where  the  cestuis  que 
tmstent  are  married  women,  so  absolutely  per- 
sonal that  their  husbands  can  give  valid  dis- 
chai^  for  the  proceeds.  Franka  v.  Bollant,  37 
L.  J.,  Ch.  664  ;  L.  R.  3  Ch.  717  ;  18  L.  T.  623  ; 
16  W.  R.  1168. 

The  interest  of  a  married  woman  in  the  pro- 
ceeds of  real  estate  devised  by  the  will  under 
which  she  took  such  Interesr,  upon  trust  for 
sale : — Held,  to  pass  by  her  d«!d  executed  and 
acknowledfced  according  to  tbe  provisions  of  the 
3  4  Will.  4,  c.  74,  for  abolishing  fines  and 
recoveries,  and  substituting  more  simple  modes 
0t  conveyance,  whether  such  interest  be  in  p<»- 
session  or  reversion,  and  whether  the  sale  of  real 
estate  be  or  'dc  not  made.  Briggt  v.  Ckamherlaint 
11  Hare,  69  ;  23  L.  J.,  Ch.  635  ;  18  Jnr.  66. 

Though  no  ossil^ment  can  be  made  of  the  re- 
versionary interest  of  a  married  woman,  so  as  to 
bind  her.  in  the  event  of  the  death  of  her  husband 
in  her  lifetime,  and  before  it  falls  into  possession, 
yet  a  perfect  conveyance  may  be  made  by  ber 
and  her  husband  under  the  Fines  and  Recoveries 


Act,  3  A;  4  Will.  4,  c.  74,  s.  77,  of  a  reversionary 
int^^  in  the  produce  of  real  estate  directed  to 
besoU.  TWrv.  yWnt0r,2OBeaT.66O;  24L.J., 
Ch.  663  i  8  W.  B.  683. 

Appoiatmant  by  WILJ—Tfaere  Is  a  diatinetton 
between  a  will  made  by  a  married  woman  under 
a  power  and  when  disposing  of  proper^  in  her 
own  right  as  a  feme  sole.  The  power  most  be 
looked  at  to  see  in  what  character  the  property 
was  held  when  disposed  of  by  the  testator,  and, 
where  by  virtue  of  the  power  it  has  been  con- 
verted into  personalty,  she  is  in  fact  disposing 
of  personally,  Qunn,  /«  Qoodt  of,  53  L.  J.,  P. 
107  ;  9  P.  D.  342 ;  33  W.  B.  169  ;  49  J.  P.  7S. 

8m  oZw  a.  3,  c  ante ;  0. 2,  c,  g.,  poet. 


d.  Allen's  Property. 

2fatwaliiation  Act,  1870  (33  Vict^  e.  14),  *.  2, 
enacts  that  real  and  pertonaX  property  of  etery 
detoriptioii  may  he  taken,  held  or  di*poted  ^  by 
an  alien,  and  the  oatet  turning  on  the  Usability 
ef  an  alien,  prior  to  the  ad,  to  hold  lasid  otw 
omitted  at  ooeolete. 

Trust  of  Land  for  Alien — Haturalisatlon  Aot, 
1870,  SB.  2,  18.]— In  March,  1862,  L.  and  S.  (the 
wife  of  an  alien)  conveyed  land  of  which  they 
were  tenants  in  common  to  a  trustee,  upon  trust 
to  sell  and  stand  possessed  of  the  proceeds  for  L. 
and  8.  in  equal  shares,  the  share  of  S.  to  be  for 
her  separate  use.  In  April,  1862,  L.  and  S. 
entered  into  an  agreement  to  allot  the  lands  in 
severalty,  and  that  the  trustee  should  stand 
possessed  of  each  such  respective  allotment  on 
the  respective  trusts  declared  by  tbe  d^ed  of 
March,  and  that  nothing  in  the  agreement  should 
prejudice  or  affect  any  of  the  powers  or  trusts  of 
the  deed.  No  sale  waa  ever  enecte<I.  and  S.  died 
in  1866,  having  by  her  will  given  to  her  husband, 
the  alien,  her  personal  estate  absolutely  and  a 
life  interest  in  her  real  estates  : — Held,  first,  that 
the  land  was  not  in  equity  converted  into  mon^. 
Sharp  V.  De  St.  Sawceur,  41  L.  J.,  Ch.  676 ;  L.  B. 
7  Ch.  343  ;  26  L.  T.  142 ;  23  W.  a  269. 

Held,  secondly  that  the  title  oC  the  alien  having 
accrued  before  tne  passing  of  the  Naturalisation 
Act,  1870,  that  act  did  not  remove  bis  disability 
to  hold  land.  lb. 

Held,  thirdly,  that  the  trust  for  the  alien  could 
be  enforced  for  the  benefit  of  the  crown.  lb. 
S.  P.,  Harrow  v.  Wadkin,  24  Beav.  1 ;  S  Jnr. 
(N.8.)  679 ;  6  W.  R.  695. 


5.  En-ECT  or  COKVBSBIOH  OH  Dbvubb  AKD 

Bequksts. 

^m«guBt  to  biqr  Lattd.V-A.  articles  to  pur- 
chase lands  in  trust  for  B.,  and,  before  any 
conveyance  mode,  B.,  by  will,  directed  aJl  his 
freehold  estate  to  be  settled  on  C.  and  his  first 
son,  Slc.  The  lands  articled  for  will  pass  hy  the 
will.  OreenkUl  v.  OreenhiU,  S  Vem.  670  ;  Pre. 
Ch.  320. 

In  all  cases  where  money  is  agreed  to  be  laid 
out  in  the  purchase  of  lands,  for  the  benefit  ctf  a 

person  ana  his  heiis,  though  such  person  dies 
before  the  purchase  is  made,  yet  if  he  makes  no 
disposition  of  the  moneys,  the  benefit  thereof 
shall  go  to  his  heirs  ;  in  the  same  manner  as  tiie 
lands  would  have  gone,  had  the  purchase  been 
actually  made.  Warwick  iCmtOeea  i/)  t. 
Edteardt,  1  BrOw  P.  C.  207 ;  2  P.  W.  171.  Sm 
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mbo  K^lAy  t.  Attoeoiy  1  Tkil  298 ;  LaHcy 
T.  FitireeltUd,  2  Vem.  101. 

Money  was  to  be  laid  oat  in  land,  to  be  settled 
to  the  hosbaQd  for  life,  remaiader  to  raise 
portionB  for  younger  children.  The  money  was 
afterwards  inTested,  by  diirection  of  the  hosband, 
in  South  Sea  annaities  ;  afterwazds,  by  will,  he 
devieed  generally  all  hia  manors,  too.,  to  certain 
uses.  The  money  in  the  funds  must  be  laid  out 
in  land.   Siekman  t.  Saeon,  i  Bro.  C.  C.  333. 

  DcriM  of  all  my  Eitatei.] — Personal 

estate  to  be  laid  out  in  land  but  lent  on  mort- 
gage instead,  considered  as  land,  having  been 
always  out  in  tnutees,  and  the  uses  never  unit^ 
with  the  possession,  and  passed  by  such  general 
words  in  a  will  as  would  pass  land,  as  "all  my 
estates,  &c.,  whatsoever  and  wheresoever." 
aaMetgh  t.  Matter,  1  Ve&  201 ;  8  Bio.  C.  C. 
99. 

 eiftof  the  "Xsttey  siut  Land."]— Money 

under  the  direction  to  be  laid  oat  in  land  con- 
sidered as  K»l  estate,  ander  a  general  disposition, 
by  the  will  of  a  person  entitled  absolutely  in 
either  shape,  of  tt^  "  money  and  land,"  in  the 
absence  of  intention,  the  word  "money"  being 
answered  by  another  fand  of  stock.  Biddulph 
T.  BidMph,  12  Yes.  161. 

 Devise  of  Beal  Estate.] — By  articles  pre- 

vions  to  the  marriage  of  A.  O.  with  the  plaintiff, 
reciting  her  portion  to  be  2,800^.,  and  that  the  de- 
foKlant  as  an  advancement  of  his  brother,  &c,  had 
agreed  to  pay  i,0002.,  It  was  agreed  to  be  laid  out  in 
the  parchase  of  lands,  or  in  some  church,  college,  or 
other  renewable  lease,  to  be  settled  to  the  same 
nses  as  the  freehold  and  leasehold  estates,  which 
A.  O.  was  seised  and  possessed  of,  were  appointed 
to  be  settled ;  the  last  limitation  to  A.  O.  and 
Us  heiiB.  The  2,800i.  and  4,0O0Z.  remained  in 
money  to  A.  G.'s  death ;  he  by  will  devised  all 
his  freehold,  leasehold,  and  copyhold  lands,  lying 
in  Islington,  and  in  Hampshire  or  elsewhere,  to 
the  plaintiS  for  life,  and  after  her  death  to  the 
defendant  and  his  heirs ;  and  his  personal  estate, 
after  paying  his  debts  and  l^acies,  he  gave  to 
the  piaintiS,  and  made  her  and  the  defendant 
executors.  The  2,800f.  and  4,0001.  most  be  laid 
out  in  the  purcbase  of  lands  of  inheritance,  or  in 
church  or  leasehold,  for  the  court  was  of  opinion 
if  there  bad  been  only  a  general  devise  of  his 
lands,  this  money  would  certainly  have  passed, 
e^adot  V.  €hudot,  3  Atk.  254. 

Ssal  Estate  dliseted  to  be  SoU  after  lifto 
Isnaaey — Devise  of  Share.] — Testator  devised  a 
real  estate  to  his  daughter  for  life,  and  then  to 
be  sold,  and  the  proceeds  divided  amongst  her 
children.  One  of  her  children  died  in  bcr  life- 
time^ haTing  devised  his  share  of  the  estate  to  bis 
BOD :— Held,  that  the  deceased  child  took  bis 
dtare  of  the  estate  as  personalty  in  rereision, 
expectant  on  his  mother's  death,  and  conse- 
quently that  his  executrix,  and  not  his  son,  was 
entitled  to  it.   EUiot  v.  Fither,  12  Sim.  605. 

Iiand  snl^oet  by  Will  to  Option  of  Fnrehase— 
Purchase  nnder  Etilway  Aot— E0»et  on  Option.] 

— Land  was  devised  in  trust  for  the  testator's 
widow  for  life,  and  after  her  death  for  sale  and 
division  of  the  proceeds  among  his  children 

anallv,  with  a  direction  that  the  trustees  should 
er  the  land  to  the  testator's  son  at  a  specified 
price  upon  the  death  of  the  widow.  The  laud 


was  pmcbstsed  by  a  railway  company,  tmder  the 
powers  given  by  its  act,  for  more  than  twice  the 
specified  smu : — Held,  that  the  son's  right  of 
pre-emption  was  not  affected  by  the  purchase, 
and  the  son  was  entitled  to  the  difference. 
Gmfs  Eitate,  Jn  rs,  4  De  O.  ft  J.  503  ;  28  L.  J., 
Ch.  641 ;  6  Jur.  CN.B.)  183  ;  7  W.  B.  C24. 

Honey  liable  to  be  Invested  in  Land— Pond  in 
Court — Aooomalations — Devise  of  Seal  Estate.] 

— Freeholds  in  which  a  lunatic  was  interestoa 
were  taken  compulsorily  by  a  company,  and  the 
purchase-money,  which,  under  the  act  of  parlia- 
ment, was  liable  to  be  invested  in  land,  was  paid 
into  court,  and  laid  out  in  the  government  fonds. 
The  existence  of  the  fund  was  overlooked,  and  It 
went  on  accumulating.  A.,  who  became  tenant 
in  tail  in  possession,  with  immediate  remainder 
to  her  in  fee,  devised  her  real  estate,  and  be- 
queathed *■  all  such  capital,  stock,  and  moneys  as 
she  Bbonld  be  possessed  of,  or  interested  in,  at 
her  death,  in  the  public,  government,  or  parlia- 
mentary funds" ;  but  she  expressed  no  further 
intention  as  to  conversion  :  —  Held,  that  the 
principal  fond  passed  as  real  estate,  and  the 
accmnolations  as  personal  estate.  IHaiev.Wrigkt, 
82  Beav.  662. 

Seal  Eitate  takm  under  Oompnliory  Poren, 
Proceeds  of— " Moneys "  or  "Bool  Estate"  of 

Testator.] — Real  estate  was  settled  byamarriago 
settlement,  not  comprising  any  personal  estate. 
The  tenant  for  life  sold  part  of  the  land  to  a 
company  tmder  the  powers  of  ite  act,  and  the 
proceeds  were  paid  into  conrt  and  invested. 
Afterwards,  the  tenant  for  life,  under  the  power 
in  the  settlement,  appointed  1^  will  to  his  son 
the  whole  of  the  settled  estate,  and  the  purchase 
money  of  the  part  which  had  been  sold.  The 
son  by  will  diqiosed  of  his  residuary  personal 
esteto  of  which  he  might  be  possessed,  or  over 
which  he  mig^t  have  any  power  of  disposition 
at  his  death,  including  in  such  personal  estate 
"all  moneys  to  which  I  may  be  entitled  under 
the  marriage  settlement  of  my  father  and 
mother  " ;  and  he  declared  that  he  did  not  by 
his  ^vill  intend  to  dispose  of  any  real  estate,  but 
only  of  personal  estate  and  chattels  reaL  The 
widow  of  the  tenant  for  life,  who  was  entitled  to 
a  jointure,  was  still  living  .—Held,  that  the  fund 
arising  from  the  sale  did  not  pass  by  the  will. 
Sluygty  7a  rv,  2  De  a.  J.  ft  S.  688  i  13  W.  B. 
567. 

Trust  to  BeinTest  in  Land,  Bteek,  nbjoet  to 
— ^raiofPersonalEstate-Intestsoy.]— In  1789, 
money  belonging  to  a  married  woman  was,  with 
cotisent  of  herself  and  husband,  laid  out  in  land, 
settled  upon  trust  for  the  wife  for  life,  for  her 
separate  use,  and  after  her  death,  upon  trust,  for 
the  children  equally,  and  "  in  dentult  of  such 
child  or  children  without  lawful  issue,"  in  trust 
for  the  husband,  his  heirs  and  assl^is.  Then 
followed  a  power  of  sale  by  the  direction  of  the 
husband  and  wife,  the  produce  to  be  laid  out  in 
land,  and  settled  upon  the  like  trusts.  In  IPUl 
the  lands  were  duly  sold,  and  the  money  was 
invested  in  the  funds,  the  dividends  being  paid 
to  the  wife  for  her  life.  The  husband,  witk 
and  the  sorviving  trustee,  by  a  deed,  declared 
the  stock  to  be  held  on  the  trusts  of  the  deed 
of  1789.  The  husband  died,  in  the  wife's  life- 
time, intestete.  She  made  her  will  after  his 
death,  whereby  she  gave  all  her  personal  estad! 
and  e&cts,  "  whatsoever  and  wheresoever,"  and 
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of  every  kind  Bocrer,  which  she  shoold  be  pos- 
•oned  of  or  entitled  to  at  the  time  of  her  death, 
In  "  poBBession,  remainder,  reTeraion,  or  expec- 
tancy," to  her  two  daughters.  The  produce  of 
the  Btie  of  the  land  was  never  reinvested  in  land, 
pnrsaant  to  the  tniste  of  the  original  settlement : 
— Held,  that  the  deed  of  1769  gave  a  life  estate 
to  the  wife  with  remainder  to  her  children  for 
lite,  bat  no  more,  the  remainder  to  the  hosband 
bemg  void  ;  that  the  stock  was  to  be  treated  as 
real  and  not  personal  estate ;  that  it  did  not  pass 
hy  the  will  of  the  wife,  the  words  there  used 
relating  exclusively  to  personal  estate  ;  and  that 
It  descended  to  the  heir-at-law.  GUliet  v.  Zon^- 
Zowb,  4  De  a.  t  Sm.  372  ;  20  L.  J.,  Cb.  441 ;  15 
Jot.  670. 

—  Money  snbjeot  to.]  —  Money  arising 
from  the  sale,  under  a  power,  of  lands  in 
Staffordshire,  forming  part  of  the  C.  Betllcxl 
estates,  was  held  upon  trast  to  invest  it  in  lamls 
in  England  or  Wales,  to  be  settled  npon  the 
limitations  of  the  C.  settlement.  Under  that 
settlement  C.  was  tenant  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  himself  in  fee.  He  died 
without  issue,  leaving  a  will  by  which  he  gave 
all  bis  lands  in  Statlordshire  to  trustees  upon 
trusts  for  the  benefit  of  one  family,  and  gave  all 
his  real  and  personal  estate  not  otherwise  dis- 
posed of  to  trustees  for  another  family  : — Held, 
that  the  moneys,  being  impressed  with  a  trust  to 
inve«t  in  land,  were  to  be  treated  na  land  and 
would  pass  under  a  devise  of  land.  Observations 
of  Jessel,  M,R.,in  i'fuindlerv.Piwoch(lii  Ch.  D, 
491),  considered :  but  held  tha^  as  under  the 
trost  the  money  might  have  been  invested  any- 
where in  England,  it  would  not  pass  under  a 
tlevise  of  lands  in  Staffordtihirc  ;  and  that,  there- 
fore, it  passed  under  the  residuary  devise  of  real 
estate,  Clereland's  {D'lh)  Settled  Estateg,  In 
re,  62  L.  J.,  Ch.  9oo  ;  ri8!)3]  3  Ch.  244  ;  13  R. 
235,  n. ;  69  L.  T.  735— C.  A. 

Beferential  Trust  for  Convflraion  of  Beal 
Xitats  —  Deferred  Period  for  Sale  —  Death  of 

Testator  before.! — By  ntiicles,  previous  to  the 
marriage  of  F.  N.  and  E.  S,,  the  wife  grants  to 
trustees,  tc,  an  undivided  siith  part  of  certain 
estates  for  eighty  years,  if  S.  N.  should  bo  long 
live,  and  then,  upon  trust  (as  soon  as  convenient 
after  the  death  of  iii.  N.,  and  after  settlement 
made  by  the  husband  of  an  estate  called  the 
F.  estate,  and  of  a  rent  charge  of  260^.,  to  which 
be  waa  entitled  in  reversion,  expectant  on  the 
death  of  S.  M.),  absolutely  to  sell  and  dispose 
ol  the  same,  and  apply  the  money  arising  from 
the  sale  thereof,  and  of  the  other  premises 
after  mentioned,  upon  the  trusts  after  men- 
tioned. By  the  same  articles,  the  husband  cove- 
nants, within  two  years,  to  convey  the  F.  estate 
to  the  same  trustees,  upon  the  like  trusts  as  were 
declared  as  to  the  said  undivided  sixth ;  and 
libnrise  covenants,  within  six  months  after  the 
death  of  S.  N.,  to  settle  upon  them  the  said  rent 
charge  upon  the  trusts  therein  mentioned.  The 
trusts  of  the  moneys  to  arise  by  sale  of  all  the 
premises  directed  to  be  sold  are  then  declared,  to 
the  husband  for  life,  then  to  the  issue  of  the 
marriage,  and  in  default  of  issue  as  the  husband 
should  appoint.  The  husband  dies  in  the  life- 
time of  8.  TSi.  witiumt  Issue,  having  by  his  will, 
after  confirming  the  marriage  articles,  given  to 
bis  wife  all  the  real  and  personal  estate  to  which 
ha  becune  enUUed      lua  marriage,  and  which 


should  rmain  undisposed  of  at  his  death,  and 
the  residue  of  his  personal  estate,  and  appdntcd 

her  his  executrix,  and  having  devised  all  other 
his  real  estate  to  his  wife  for  life,  with  remainder 
to  the  defendant.  S,  N.  afterwards  dies.  No 
sale  takes  place ;  and  no  settlement  is  made  of 
the  F.  estate,  according  to  the  articles.  The 
widow  enters  into  possession  of  that  estate,  oon- 
cciving  herself  to  be  only  entitled  as  tenant  for 
life  under  the  will  of  her  husband ;  and,  upon 
her  death,  the  defendant  enters,  as  entitled  in 
remainder  under  the  same  wilL  Upon  a  bill 
filed  by  the  executor  of  the  widow,  to  whom  she 
had  devised  all  the  residue  of  her  estate,  real  and 
personal,  claiming  to  have  the  F.  estate  sold 
under  the  covenant  in  the  maniage  articleir 
and  the  proiluce  paid  to  him  as  part  of  the 
{-.ersonal  estate  of  the  widow,  it  waa  decreed 
acconlingly ;  his  honour  being  of  opinion, 
iliat  the  covenant  to  convey,  being  absolute 
:ind  unqunlifieil,  the  estate  must  be  considered 
OS  having  been  converted  hito  personalty  hf  the 
nmrriage  articles  ;  that  the  testator  cotdd  not  be 
held  to  have  elected  to  take  it  otherwise,  the 
|)eriod  of  sale  not  having  arrived  when  he  died ; 
that  the  witi  affonled  no  evidence  of  an  inten- 
tion to  pass  it  ns  real  estate ;  and,  lastly,  that 
the  widow  could  not,  by  any  conchict  tending 
to  show  in  what  light  Rhe  considered  it,  at  all 
affect  the  question.  Stead  v.  yewdigate,  2  Her. 
.)21. 

Derise  in  Trust  for  Sale— Sxeentoiy  0ift  Orar 
of  Money  or  Unsold  Beal  Bstata— btantion.]- 

Devise  of  real  estate  in  trust  to  sell,  and  out  of 

the  money  to  pay  debts,  &c.,  and  with  the  sur- 
|)]n9  to  maintain  and  educate  the  daughter  of 
(Jie  tistairix  until  twenty-one  or  marriage  ;  but 
it  sin- i-lmiUd  die  unmarried  under  twenty-one, 
all  sii'-li  money  as  should  remain  in  the  hands  of 
the  trustees,  or  such  parts  of  the  real  estateaas 
should  remain  unsold  (if  any),  to  be  to  the  use 
of  A.  The  daughter  lived  to  attain  twenty ^>ne. 
This  is  a  conversion  out  and  out,  and  the  real 
estate  rccnainiitg  unsold  at  her  death  goes  to  her 
personal  repruseutative.  Athbtl  v.  Palmer,  1 
Met.  2'J6;  15  It.  11.  116. 

Gift  of  Corpus  of  Prodnoe  of  Bealty  to  Cbari^ 
after  Life  Estate.]— Real  estates  were  devised  to 
ti-ustces,  upon  trust  to  sell  and  pay  the  income  of 
the  produec  to  the  testator's  wife  for  life ;  and 
after  her  death,  upon  trust  top^theprincipal  to 
a  charitable  institution.  The  ultimate  gift  to  the 
charitable  institution  was  held  to  be  void : — 
Hold,  that  the  trust  for  conversion  took  effect 
immediately  upon  the  testator's  death,  and  did 
not  operate  only  upon  the  interest  given  to  the 
charitable  institution.  Wiltoffv.  Cdet,  38  Beav. 
215  ;  6  Jur.  10U3  ;  8  W.  B.  883. 

Beiiduary  Beal  and  Personal  Xstate  of  B., 
Produce  of— BequHt  by  A.  of  his  «  Konays."]— 

A.  bequeathed  to  his  wife  his  pay,  "clothing, 
money,  and  moneys  that  maybe  now  due  or  may 
become  due  to  me  at  my  decease  ;  also,  the  whote 
of  my  property  and  effects;  that  iatosay,  my 
box,  clothes,  bedding,  &e." : — Held,  that  tlie 
whole  residue  passed,  including  a  reversionary 
interest  in  the  produce  of  the  sale  and  con- 
version of  a  residuary  real  and  personal  estate 
of  another  testator.  Ooter  v.  iMeit,  29  Beav. 
222. 

Beal  Eatate — Contract  for  Sale  by  aqnltrtls 
Life  Toaaat— Xrnstees  vith  Poww  of  Bali— 
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Beqnait  of  Money  ariiing  from  Solei.^ — An 
eqoltable  tetunt  for  life,  with  remainder  in  tail 
ibaIb  and  rereislon  in  tee,  of  estates  vested  in 
trnstees  with  powers  of  sale  and  exchange,  con- 
tracted to  sell  a  portion,  and  died  without  issue 
male  before  the  purchase  was  completed,  having 
by  his  will  direct«d  that  all  sums  of  money 
which  mi^t  hare  arisen  from  sales  of  the 
estates,  and  were  subject  or  applicable  to  the 
nme  uses  as  the  estates,  dioold  be  applied 
toward*  payment  of  certain  incumbrances : — 
Held,  that  as  the  purchase-money  did  not  arise 
from  a  sale  of  the  estate  by  the  trustees,  the 
purpose  of  which  would  be  conTenience,  and  not 
conversion,  but  from  a  sale  of  the  testator's 
limited  interest  therein,  it  was  not  to  be  applied 
under  the  direction  in  the  will  as  money  arising 
from  sales  of  the  estates,  but  that  it  formed  pai-t 
of  the  testator's  personal  estate,  and  must  be 
dealt  with  under  the  cLiuses  relating  thereto. 
SiviOe  T.  Sinmird,  11  Jur.  (S.S.)  I»5  ;  11  L.  T. 
«87 ;  18  W.  B.  308. 

DaiiM  of  Baal  and  Psnonal  Bstots— Contin- 
gaat  Trast  tat  Salt  — Oeenrrenee  of  Contlngenoy.  ] 

— ^Testator  gave  all  his  estate  and  effects  of  what 
nature,  kind,  or  quality  soever,  after  payment  of 
his  debts  and  funeral  and  testamentaiy  expenses, 
to  trustees,  their  heirs,  cxccutoi-s,  A:c.,  in  trust,  in 
case  there  should  not  be  sufficient  to  pay  the 
annni^  thereinafter  given  to  his  wife,  to  sdU  all 
his  and  personid  estate  and  invest  the 
proceeds  in  the  funds,  and  out  of  the  dividends 
or  the  rents  of  his  real  estate,  until  the  same 
should  be  sold,  to  pay  his  wife  nn  annuity  of 
'MlOt.,  and,  after  paying  an  annuity  to  another 
penon,  to  pay  the  residue  of  the  rents  and 
dividends  to  his  wife  tor  her  life ;  and  he  gave 
all  the  rest  of  bis  estate  and  effects,  after  pay- 
ment  of  his  debts)  legacies,  snd  funeral  and 
testamentary  expenses,  aQ<l  the  before-mentioned 
annoities,  to  his  four  sisters,  to  be  equally  divided 
between  them,  share  and  share  alike  ;  but  if  any 
{jt  them  should  die  before  their  shares  ehoukl 
become  due  and  payable,  loavlng  a  child  or 
children,  then  he  gave  the  t'hare  of  such  of  them 
so  c^ng  nnto  such  child  or  children.  The 
testator  left  no  residuary  personal  estate  ;  and 
the  lenti  of  his  real  estate  were  not  nearly 
sufficient  to  pay  his  wife's  annuity  ;  but  never- 
theless the  real  estate  remained  unsold  h>Dg  after 
her  death  : — Held,  that,  ondw  the  drcnmstances, 
it  was  to  be  considered  as  converted  into  per- 
sonalty the  wilL  Ward  v.  Areh,  15  Sim.  389  ; 
10  Jnr.  077. 

.  &0  A.  S,  a.  (iii.),  ante ;  B.  8,  C.  3,  post. 


6.  TUCB  WHEN    COXVERSION  TAKES  PLAOB, 

AJSTD  Right  to  Income. 

Will— Death  of  Testator.]— A  will  is  ambu- 
latory till  testator's  death,  nor  till  then  can 
money  directed  to  be  laid  out  in  land  be  con- 
sidereil  as  hind.   BeawsUrh  v.  Mead,  2  Atk.  167. 

 Direction  ftr  Sale  with  all  convenient 

Oesd.] — Estate  by  will  directed  to  be  sold  with 
all  convenient  speed  after  the  death  of  A.,  and 
interest  of  produce  bequeathed  to  plaintiff; 
estate  oontlnned  unsold :  this  is  prima  facie  a 
direction  las  an  immediate  sole  after  A.'s  death. 
nttgfrald  T.  Jtrixoite,  6  Madd.  SB ;  21  R.  R. 
3S8.  See  alK>  /lutchin  v.  Maiminfften,  1  Ves. 
807;  2B.  B.115. 


Plaintiff,  on  construction  of  will,  held  to  be 
entitled  to  rents  and  profits  of  first  year  after 
testator's  death.  7». 

  Sale  at  such  Tims  as  Tmstees  think 

Proper.] — Devise  in  trust  to  sell  in  such  manner, 
and  at  such  time,  as  the  trustees  shall  think 
proper.  The  period  of  conversion  as  between 
those  entitled  for  life  and  in  remainder,  depends 
not  upon  an  arhitmry  discretion,  nor  even  a 
sound  discretion  in  each  case,  bnt  upon  some 
fixed  rule  ascertaining  a  given  period,  as  upon  a 
trust  to  sell  with  all  conveoieitt  speed  ;  controlled 
In  this  instance  by  consent.  WaXker  t.  Shore^ 
19  Ves.  387. 

 Sale  when  it  ihonld  appear  to  Anstese 

Advantageons.] — A  testator  devised  his  rc^ 

estate  to  trustees  to  sell,  whenever  it  shotdd 
appear  to  them  atlvantageous.  He  directed 
annuities  to  be  paid  to  charities  out  of  his 
personal  estate  until  his  real  estate  should  be 
sold,  when  he  gave  the  produce  to  charities. 
But  if  the  charity  bequests  should  be  defeated, 
he  gave  the  nrincipal  money  to  the  plaintiffs. 
No  sale  of  tne  realty  took  place ;  the  infant 

glaintiffs  (under  the  chief  clerk's  certificate, 
nding  It  for  their  benefit)  elected  to  take  the 
land  in  lieu  of  the  proiluce  : — Held,  that  the  real 
estate  must  be  considered  as  converted  from  the 
death  of  the  t^tator,  from  which  time  the 
plaintiffs  were  entitled  to  the  rents.  Robintmk 
V.  Sohinscn,  19  Boav.  494. 

Held,  secondly,  that  the  charity  annuities 
cca^^cd  to  be  charges  on  the  personal  estate  tnm 
the  date  of  the  chief  clerk's  certificate.  Ih. 

 GonveTsion  or  Hot  aooordii^  to  Oireniii- 

Btanees  at  Teitator's  Death.] — The  time  of  the 

testator's  death  is  the  [wriod  at  which  to  look 
whether  there  is  a  conversion  of  real  estate  out 
and  out,  or  whether  circumstances  may  have, 
made  it  unnecessary  to  convert  real  estate 
into  personalty,  for  the  purposa-t  of  the  devise. 
And  tha^orc,  where  at  the  death  of  the  testa- 
tor, it  WHS  uncertain  whether,  as  to  one  moiety 
of  the  property,  the  purposes  of  the  devise  might 
ever  require  the  conversion,  and  ultimately  be- 
fore a  Kale  of  the  property  the  purpose  as  to  that 
moiety  f;iiled  : — Held,  that  the  property  took 
the  character  of  personalty  at  the  death  of  the 
testator.    Carr  v.  CvUini,  7  Jur.  165. 

Deed — Gonveyanee  of  Equity  of  Redemption  on 
Trost  for  Bale—Converidon  from  Delivery  of 

Deed.] — Conversion  of  real  estate  into  personalty 
from  the  delivery  of  the  deed  as  between  the  real 
and  personal  representatives  of  a  party  who  con- 
veyed the  equity  of  redemption  thereof  to  tros 
tees  for  sale  for  benefit  of  creditors,  and  topay 
surplus  to  himself.  Griffith  v.  RiekMt,  7  lure, 
299  ;  19  L.  J.,  Ch.  100  ;  14  Jnr.  166. 

 Trust  to  Arise  after  Settlor's  Dsath.]— 

Settlement  of  real  estate  by  deed  (not  enrolled) 
to  use  of  settlor  for  life,  with  remainder  (subject 
to  a  power  of  revocation,  which  he  never  exer- 
cised) to  use  of  trustees  and  their  heirs,  upon 
trust  to  sell  and  pay  certain  sums  of  money  to 

E arsons  named,  or  to  such  of  them  as  might  be 
ving  at  settlor's  death,  and  to  apply  the  residue 
to  charitable  purposes : — Held,  that  notwith- 
standing the  trust  was  not  to  arise  until  after 
settlor's  death,  the  property  was  impressed  with 
the  character  ol  personalty  immediately  npon 
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the  execution  of  the  deed,  and  the  proceeds,  so 
far  as  thej  were  directed  to  be  applied  to  chinri- 
table  ptirpoee8,TeBnlted  to  the  Bettuntas  penonal^. 
<^rie  FranMin,  4  Kay  ft  J.  267  ;  27  L.  J., 
B67  ;  6  W.  R.  836. 

Fover  of  Sale— Ez«reiM— OsnTcnion  from 
Haw  of  Sale.! — When  land  is  sabjeottoapower 
ot  sale,  and  the  power  ia  exeidsed,  it  is  converted 
into  personalty  from  the  time  of  the  sale,  unless 
the  proceeds  are  reinvested  in  land,  or  are 
stamped  with  a  tmst  for  reinTesbnent  in  land. 
AtteOl  T.  AtweU,  41  L  J.,  Ch.  2S  ;  L.  R.  18  Eq. 
38. 

Ineoma,  Bight  t»— Xoney  to  be  laid  ont] — 

Where  money  is  given  to  be  laid  out  in  lands, 
and  when  bought  to  be  settled  on  such  and  snch 
perionB,  ona  bill  bronght  here,  the  course  is  to 
dirxt  a  pnzchaae,  and  the  profits  of  the  money 
to  go  aa^the  land  would  itself,  till  purchased. 
Cbtentry  v.  Coventry,  2  Atk.  369. 

Suppose  a  direction  by  will  to  purchase  an 
estate,  which  is  afterwards  swallowed  up  by  an 
inundation,  the  money  so  devised  shall  not  go  to 
an  executor,  but  as  toe  rente  would  have  done 
when  the  land  was  purchased.  Ih. 

T.  devised  his  real  estates  to  trustees,  on  trusts, 
<me  of  which  was  a  disposition,  good  as  an  execu- 
tory devise,  which  could  not  take  effect  until  the 
death  of  his  daughter.  He  directed  the  residue 
of  his  personal  estate  to  be  divided  into  three 
equal  ^rts,  and  gave  the  same  to  the  trustees 
(who  were  also  bis  executors)  to  invest  two  third 
parts  in  the  parchase  of  real  estate  to  be  settled 
to  the  same  purposes  as  those  directed  as  to  his 
originfd  real  estate ;  the  other  third  to  be  also 
invested  in  the  purchase  of  real  estate  to  be  con- 
veyed to  the  use  of  a  person  then  in  being : — 
Held,  ibaX.  the  intermediate  income  of  these  two- 
thitds  was  not  nndisposed  of  by  the  will,  but 
must  be  laid  out  In  the  purchase  of  real  estate, 
according  to  the  directions  in  the  will,  until  such 
time  as  some  person  should  be  entitled  to  posses- 
sion under  the  limitations  declared  by  the  will, 
so  far  at  least  as  not  to  exceed  the  period  aUowed 
hv  law  for  accumulation.  Beetite  (^Countett)  v. 
MoigtBH,  10  H.  L.  Cas.  656. 

 Beal  Estate — Deriss  <ni  Trust  for  Sale.] 

— 8.  devised  real  estates  to  trustees,  upon  trust 
"  as  soon  as  conveniently  may  be  after  my  death," 
to  sell  and  dispose  of  the  same,  either  by  public 
or  private  sale ;  and  to  stand  possessed  of  the 
proceeds  on  certain  trusts  for  several  persons 
respectively  for  life,  and  after  their  respective 
'leceases  for  their  children.  The  decree  declared, 
that  the  devisees  for  life  named  in  the  will  are 
entitled  to  the  rents  and  profits  of  the  real  estates 
thereby  devised  from  the  decease  of  the  testator ; 
and  directed  a  sale ;  the  produce  to  be  paid  into 
the  bank,  snl^ect  to  further  order.  Camn^^or 
T.  Strode,  19  Ves.  890. 

 Beal  Estate — Agreement  for  Bale — In- 

tsstaey.] — An  agreement  was  made  for  the  salu 
of  an  estate  at  a  future  time.  Before  that  time 
arrived  the  vendor  died  intestate : — Held,  that 
the  rents  accrued  between  the  vendor's  deaA  and 
time  for  completing  the  contract  belonged  to  the 
rendor's  heir,  and  not  to  his  executor.  Limmtm 
r.  Fraser,  12  BIm.  263  ;  10  L.  J..  Cb.  862. 

 Option  to  PnTehase— BenttutUOptiOB 

nude.] — Option  to  a  tenant  to  purchase;  the 
rents,  until  the  optical  made,  belonging  to  the 


he^r,  from  that  time  the  convention  t^es  place, 
and  the  purchase  money  belongs  to  the  peisonal 
representative.  Sinonlev  v.  SedtoeUy  14  veB.&91 ; 
9  B.  B.  862. 

 Beal  Xstote— Agreement  fbr  Sale— Ik- 

teiltion.]— Where  upon  the  sale  of  real  estate  the 
intention  of  the  vendor  was  clear,  that  It  should 
be  kept  as  realty  up  to  the  time  when  converted 
absolutely  into  personal  estate : — Held,  that  upon 
bis  death  before  the  purchase  completed,  the 
Intermediate  rent  belonged  to  the  heir.  8had- 
fortk  T.  limple,  10  SioL  184. 

 Briskfteld- Trust  fbr  Salt  at  JMsontte 

of  mutsss— Boyalties.}— A  testator  devised  a 
brickfield  to  trustees  for  sale  when  they  should 
think  desirable.  They  -deferred  the  sale  in  the 
exercise  of  their  discretion : — Held,  that  the 
tenant  for  life  was  entitled  to  the  royalties  as 
income.  Miller  v.  Miller,  41  L.  J.,  Ch.  291 ; 
L.  B.  18  Eq.  m  ;  20  W.  B.  324. 

• — -  Bpeelflo  Devise  of  Land- Agreement  ftar 
Sals.] — When  a  testator  had  specifically  devised 
certain  lands,  but  such  lauds  wore  contracted  to 
be  sold  in  his  lifetime,  so  that  the  devise  was 
adeemed  : — Held,  that  the  rents  received  between 
bis  death  and  the  convOTance  of  the  property 
passed  to  the  devisee.  Watt*  v.  Watts,  43  L. 
J.,  Ch.  77  ;  L.  R.  17  Eq.  217 ;  29  L.  T.  671. 

 Land  subject  by  Will  to  Option  of  For- 

ehass— Pnrohase  under  Compulsory  Powers 
during  Infsnoy  of  Bsnefleiuies— Shares  of 
Bwi^oiarios  Dyuig  nndor  Ago.]— A  testator 
gave  to  his  chiklren  in  succession  an  option  to 
purchase  certain  real  estate,  and  in  the  mean- 
time the  rents  were  to  be  equally  divided 
between  them.  Before  the  option  was  exercised 
p«rtwas  purchased  under  compulsory  powers  : — 
Held,  that  the  shares  of  tome  children  who  had 
died  infants  remained  real  estate,  until  the 
option  bad  been  exercised,  and  that  the  interim 
income  belonged  to  their  heir-at-law.  Hardy, 
Em  paHe,  SO  Beav.  S06. 

 Land— Tmst  for  Sale  and  Purohasa  of 

othsrLand-Timbor— Bight toCtttl— Devise  of 
lancte  to  be  sold,  and  other  lands  to  be  purchased 
in  another  county ;  A.  to  be  tenant  for  life  (sans 
waste)  of  the  lands  to  be  purchased ;  ami  the 
rents  and  profits  of  the  lands  to  be  sold  to  be  to 
the  same  uses  :  A.  cannot  cut  down  timber  oo 
the  lauds  to  be  sokl,  since  he  thereby  would 
have  the  benefit  of  doable  waste.  Plymvuth  v. 
Areher^  1  Bro.  C.  C.  In9.  See  also  Burga  v. 
Lamh,  16  Ves.  174  ;  10  B.  B.  loO. 

See  alto  A.  8,  a.  (ii.),  ante. 

7.  EvnoT  OH  Bights  akd  Liabilities. 

a.  Otutessr. 

Hjonxf  to  be  Laid  Out.]— A.  devised  SOW.  to 
be  laid  out  in  land,  and  settled  to  the  use  of  her 
daughter  and  ber  children,  and  if  sha  died  with- 
out issue  to  go  over.  She  married  B.,  and  had  a 
child  by  him,  and  she  and  the  child  being  dead, 
and  the  money  not  laid  out,  on  a  bill  brought  1^ 
B. :— -Held,  the  money  to  be  considered  as  lani^ 
and  the  plaintiff  to  be  tenant  by  the  oorteaj. 
Saeetappte  v.  Jtindon,  2  Yem.  636. 

Money  by  marriage  articles  to  be  laid  oat  in 
land  to  uses     husband  and  wife  tor  life  then 
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to  the  children,  as  thej  should  appoint,  in  dfr* 
fault  of  appointment  equally ;  bat  if  one,  to 
that  one  in  reveraion  to  husband  in  fee. 
There  is  one  daughter ;  the  trastee  pays  it  to 
her  and  her  husband,  she  not  being  sui  juris,  not 
nepanttelj  examined ;  the  payment  not  suflBdent 
to  make  it  considered  as  money,  the  sister  of  the 
half-blood  may  claim  the  reversion  In  tee  from 
the  fitth^  ;  bat  the  husband  of  the  other  sister, 
who  was  tenant  in  tail,  will  be  tenant  by 
enrteay.    CitHHingkam  t.  Moody,  1  Ves.  sen.  174. 

Where  money  is  given  to  be  laid  out  in  land 
for  a  place  of  retirement  for  testator's  sister,  to 
be  for  ever  oitailed  on  her  issue,  the  husband 
of  (me  of  the  daog^ters  of  the  rister  entitled  as 
tenant  by  the  corteiiy  to  one-third.  Dodton  v. 
Hay,  3  Bro.  C.  C.  404. 

Beal  Estate— Settlement— Power  of  Sale— 
Proeeeda  Impressed  with  Tnuti  of  Bealty.] — 
By  a  marriage  settlement,  the  wife's  freehold 
estates  were  vested  in  a  tnwtee,  in  trost  for  her 
M-parate  nse  daring  her  life,  ronaindcr  for  each 
persons  as  she  should  appoint  by  deed  or  will ; 
and  in  default  of  appointment,  in  trust  for  her 
right  beiis.  The  wife  died  withont  having  made 
any  appointment,  leaving  her  husband  and  a  son 
SDrviving.  After  her  death  the  trustee  sold  the 
estate  nnder  a  povrar  in  the  settlement,  which 
directed  the  proceeds  to  be  invested  in  the  par* 
chase  of  other  lands,  or  on  mortgage,  or  in  the 
funds,  and  the  securities  to  be  held  on  the  trusts 
atoresaid  : — Held,  that  on  the  wife's  death  the 
husband  became  ctiuitable  tenant  by  the  curtesy 
of  tbs  estates,  and  therefore  was  entitled  to  the 
interest  of  the  purchase-money  daring  bis  life. 
l^rllat  T.  T'jrer,  14  Sim.  125  ;  18  L.  J.,  Cb.  441 ; 
8  Jar.  628. 

b.  Xnheat. 

The  liUettates  Eriatet  Act,  1884  (47  A  48  Viet. 
C.71),  ».  4,  expreuly  extendi  the  lata  qf  etehtat 
t0  amy  eOate  vr  iKterett,  teketker  Itgal  or  «guU- 
ahU,  im  any  incorporml  heniiUment.  Bee  also 
S.7. 

Xeney  to  he  Laid  Ont— Onwn— KsKt  «F  Kin 
— Eqnitiee  as  Between.]  —  Testator  directed 
mcmey  to  be  laid  oat  in  manors,  lands,  tene- 
ments, tithes,  and  hereditaments,  or  very  long 
terms,  with  Uioitations  applicable  to  real  estate  ; 
money  not  having  been  uid  oat,  the  crown,  on 
failure  of  heirs,  has  no  equity  against  next  of  kin 
to  have  it  laid  out  in  real  estate,  in  order  to 
claim  by  eKheat  Walker  v.  J)ennt,  2  Yes.  169 ; 
3B.B.18S. 

SmIwA  Pezaonal  Irtate-^taviM  In  bust  for 
•■la— irndlB]iosed-«f  BesUne— Onwfr— Tnstees 
— Bqnities  as  between.]— Where  a  testatrix  de- 
vised real  and  personal  estate  to  executors  and 
three  trustees,  in  trust  to  sell,  immediately  after 
her  death,  and  invest  the  proceeds,  and  out  of 
the  income  to  pay  certain  annuities,  and  the 
rcsidne  in  trust  for  such  persons  as  any 
codicil  she  should  direct  She  made  no  codicil, 
aiid  died,  leaving  no  heir  or  next  of  kin : — Held, 
Uut  the  crown  was  entitled  only  to  the  residue 
of  tiie  personal  estate,  and  that  the  proceeds  of 
the  r^  estate  belonged  to  the  trustees,  the 
crown  having  no  equity  to  ctm^wl  the  conversion 
of  the  real  into  perunal  estate.  Sbylor  Say- 
gdrik,  14  Sim.  8. 

Baal  Ertate— Honey  Oluu^ed  on — Kortmain 
-<ti«w»— ItoTlMe  —  B^iities  as  between.]— 


Devise  of  copyhold  land  in  tee,  upon  condition 
that  the  devuees  within  one  month  pay  2,000/. 
to  the  testator's  executor,  to  be  applied,  after 
payment  of  debts  and  legacies,  to  charitable  pur- 
poses. The  testator  died  without  leaving  any 
customary  heir  or  next  of  kin : — Held,  upon 
appeal,  that  the  pn^iortion  the  2,O0OZ.  which 
was  void  the  Mmtmain  Act  was  to  be  cor.- 
sidered  as  real  estate  undisposed  of,  and  that  the 
devisee,  and  not  the  crown,  was  entitled  to  it. 
Senekman  y.  Att.-0«H.,  3  MyL  Sc  K.  485.  Be- 
veraing  2  Sim.  ft  8.  498  ;  4  L.  J.,  Ch.  (O.S.)  165  i. 
25  B.  K.  265. 

 Trust  for  Sale  —  Fzoeeedt  of  Bale  not 

eAetaally  disposed  of— Xxaentors  or  the  Crown 
entitled- Intestates'  Bitatee  Act,  1884  (47  *  4& 

Viet.  0.  71),  ss.  4,  7.]— A  testatrix  died  withont 
an  heir,  having  devised  a  house  oE  which  she  was 
l^ally  seised  in  fee  simple  to  her  executors, 
upon  trust  for  sale,  and  out  c£  the  proceeds  to 
my  bsc  debts,  funeral  ezpenaea,  and  legacies. 
There  was  no  gift  of  residue  >-Held,  that  the 
balance  of  proceeds  of  sale,  after  paying  the 
debts,  expense^  and  legacies,  did  not  belong  to 
the  executors  for  their  own  benefit,  but  escheated 
to  the  t-.o  .n.  Wood,  In  re,  Att.-Gen.  v.  Ander- 
wn,  65  U  J ,  Ch.  814 ;  [1896]  2  Ch.  696  ;  75 
L.  T.  28 ;  44  W.  B.  686. 

0.  Forfeiture. 

TheAet^ZJ^Zi  Vict.  c.  23,  aholUheg  the for- 
feitvre  of  landt  and  goodifor  treatonandfehny, 
and  the  eases  under  this  head  are  otaUted  as 
obsolete. 

d.  Liability  to  Debts. 

Land  devised  for  Sale  for  Payment  of  Debts.  ]( 

— Where  lands  are  devised  to  executors  to  be 
sold  for  payment  o£  debts,  the  money  becomes 
legal  assets,  and  sliall  be  paid  in  a  coarse  of 
a^inistration.  dOterbaek  t.  Smith,  Pre.  Ch. 
127. 

Beal  Xstate— ConTsrsion  for  8pe^  Pnr- 
poses.] — Beal  estate  to  be  converted  into  per- 
Bonal  for  special  purposes,  not  personal  pr(n>erty 
to  all  intents,  so  as  to  let  in  creditors  sunpfe 
contnuit  Gibis  v.  OujfUr,  12  Ves.  413 ;  8  B.  B. 
348. 

Honey  to  be  Laid  Out  and  Settled.}— Plaintifl 
lent  B.  6001.  on  note,  on  aaaurance  that  an  aunt 
had  left  him  4,000/.  by  will ;  B.  dies  soon  after  ;, 
and  his  representative  refused  to  pay  the  500/., 
as  the  legacy  was  directed  to  be  laid  out  in  luid 
and  settkd  on  B.  in  fee  : — Held,  that  as  money 
devised  to  be  laid  out  in  land  is  land,  the 
plaintifi  can  have  no  remedy.  IMaaney  v. 
Sooth,  2  Atk.  807. 

Land  agreed  to  be  Bold— Bankniptcy— Jndg- 
ment  Creditors.]— Judgment  creditors  have  no 
lien  upon  lauds  articled  to  be  sold  before  a  bank- 
ruptcy, the  conveyance  to  which  remains  unexe- 
cuted at  the  bai£knipt<7.  Sharpe  t.  Bkeade,  2: 
Boee,  192. 

B.  BBSULTINa  TBUBT  ON  FAILTTBB 
OF  GIFT. 

1.  FBiKamBS. 

Trust  fbr  Conversion  —  Pailure  of  Purpose— 
B«nltfais  iniit.]--It  is  a  dear  rule  in  eqnilT- 
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that  where  real  estate  Is  directed  to  be  converted 
into  petsonal  for  a  porpose  which  fails,  either 
wholly  or  partially,  to  that  extent  the  money  is 
considered  real  estate.  Sill  t.  Owi,  I  Yes.  ft  B. 
174. 

Where  a  testator  means  to  convert  real  estate 
into  personal  for  a  particular  purpose^  if  that 
porpcne  cannot  beserred,  the  coort  will  not  infer 
say  other  purpose.   lb.  175. 

It  is  a  general  principle,  that  where  a  person 
dealing  npon  his  own  property  only  has  directed 
a  conveieion  for  a  particular  purrxwe,  or  oot  and 
out,  but  the  produce  to  be  applied  to  a  particular 

fiurpose,  when  the  purpose  falls,  the  intention 
alls,  and  this  court  r^arda  him  as  not  having 
directed  the  conversion.  Ripley  v.  Waterwortk, 
7  Vea.  425. 

 Vo  Siiporition.] — Land  devised  to  be 

sold,  the  produce  to  be  applied  as  after  men- 
tioned ;  if  no  disposition  is  made,  the  heir  shall 
take.   SheUoA  v.  Barnes,  2  Yes.  447. 

 ICixed  Fund.] — ^Where  a  testator  by  will 

direct*  his  real  estate  to  be  sold,  iind  the  produce 
to  be  invested  in  the  same  manner  as  his 
ipersonal  estate,  that  produce,  so  far  as  it  is  not 
■dispoBed  of  by  the  will,  goes  to  the  heir,  tmlcss 
there  is  on  the  will  satisfactory  proof  of  the  in- 
tention <^  the  testator,  that  the  mon^  to  be 
Taised  by  the  sale  should  go  to  the  same  per- 
flooB,  who  would  be  entitled  to  his  original 
personal  estate.  Madgin  v.  Lumley,  I  L.  J.  (o.s.) 
tCh.236. 

Teatatrix  directed  her  real  estate  to  be  sold, 
■ft.nd  all  her  estate  to  be  converted  into  money  for 
the  purf)0Be  of  her  will.  The  will  was  satisfied 
without  touching  the  real :  no  equity  for  the 
next  of  kin  agalnat  the  heir.  Chitty  v.  Parkar, 
j  Yes.  271 ;  4  Bto.  C.  C.  411. 

TeitatOT  gave  several  l^iacleB,  and  ordered  his 
nal  and  personal  estate  to  be  sold,  bis  debts  and 
l^^acies  paid,  and  the  residue  to  certain  legatees, 
in  the  pn^MTtion  of  their  legacies.  Two  of  the 
residuary  legatees  died,  living  the  testator. 
These  shares  are  lapsed,  and  so  far  as  they  are 
constituted  by  personal  estate,  shall  go  to  the 
peiwm  next  of  kin ;  and  bo  far  as  they  consisted 
<if  real  estate,  to  the  hedr-at-law.  Aehroyd  v. 
SmUhaon,  1  Bro.  C.  C.  SOS ;  8  P.  W.  32,  n.  Bee 
7  Price,  268. 

Term  raised  for  Partienlar  Forpoie.]— Term 
nised  for  a  particular  purpose,  when  that  pur- 
pose is  answered  the  term  diall  be  in  trust  for 
the  heir.  Lvcet  v.  Keet^m^  3  Yem.  139. 

LegBOy  to  H^— Beaidnary  L^tees  "Ap- 
pointed and  Devised"  by  Testator.]— The  inten- 
tion of  the  testator  being  to  provide  an  auxiliary 
fond  for  legacies,  and  not  a  complete  conversion 
■out  and  on^  the  residue  of  tiie  real  estate,  after 
HH^Ving  good  the  deficiency  of  the  personal  in 
payment  of  legacies,  is  a  resulting  trust  for  the 
heir,  not^thstanding  a  legacy  given  him,  and 
the  testator  "  appointed  and  devised  residuary 
legatees."  EdUt  v.  Kellet,  1  Ball  ft  B.  633  ;  12 
B.  B.  64.  Afflimed,  3  Dow,  248  \  16  B.  B.  63. 

VttMiul  Xstate  to  be  Converted  into  Seal,]— 
Where  a  testator  directs  hia  personal  estate  to  be 
converted  into  r^  estate  for  several  purposes, 
«ome  of  which  fail,  the  heir  is  not,  after  satisfy- 
ing the  purposes  which  can  take  eflect,  entitled 
to  the  peisonaltf  as  being  impreesed  vith  the 


character  of  realty.  Hertford  v.  RavtniM,  I 
Beav,  481. 

If  a  testator  devised  land  for  purposes  >!• 
together  illegal,  or  which  altogether  fail,  the  hdi 
takes  it  as  undisposed  of ;  bo  S  he  bequeath  per- 
sonalty under  the  same  circumstances,  the  next 
of  kin  are  entitled.  Cogan  v.  Stephau,  1  Bear. 
482,  n. ;  6  L.  J.,  Ch.  17. 

If  a  testator  devise  land  for  purposes  whidi 
are  In  part  illegal,  or  which  partially  fail,  or 
which  require  part  only  of  the  knd  devised,  the 
heir  takes  the  part  which  fails,  or  is  not  required 
forthepurposesof  the  will;  and  so  converKly  in 
the  caBe  of  personal  estate,  the  next  of  kin  ue 
entitled,  ih.  But  see  Fisher  v.  Chapwun,  S 
Bro.  P.  C.  I.  . 

Aotaol  Conversion  of  Land — Intention  at 
TaaUtar.j— The  heir  is  not  affected  by  theactosi 
conversicHi  of  land  into  money,  and  so  much  of 
the  interest  as  la  not  exhausted  by  the  disposi- 
tion belongs  to  him  ;  but  when  it  can  be  dearly 
ascertained  that  the  intention  of  the  testator  is, 
thnt  the  proditc;:  of  his  real  estate  shall,  to  all 
intents  and  p:iri>os^,  be  treated  as  personal 
estate,  so  as  to  deroWe  upon  the  persons  entitled 
thereto,  the  court  will  give  effect  to  that  inten- 
tion, whether  directly  expressed,  or  neoennily 
to  be  inferred.  JohoMM  v.  Wiwda,  S  Beav.  409 ; 
9  L.  J.,  Ch.  244.  And  see  Norrn$  v.  Frank, 
It.  R.  9  Eq.  18. 

Where,  for  the  purpose  of  a  disposition  in  a 
will,  real  estate  is  directed  to  be  converted  into 
money,  or  money  to  be  converted  hito  real  estate, 
and  tbe  disposition  fails,  though  the  oonversian 
has  actually  taken  place,  the  real  estate,  or  the 
money,  wilt  retiun  its  original  character  for  tbe 

Snrpose  of  ascertaining  tlie  ownership  cl  It 
^eetiee  (OnoitMf)  t.  iTM^^iom,  10  H.  L.  Cae. 
666. 

The  nUes  which  are  ap|dicahle  to  k  gift  of  a 
residue  are  applicable  to  the  ports  into  which 

that  residue  may  be  divided.  Jh. 

 Bankruptcy— Sale  after  Owner's  Daath— 

Surplus.] — Partnership  become  bankrupt,  real 
estate  of  one  sold  to  make  ap  the  deficiency,  part 
during  owner's  life,  and  part  after,  tearing 
surplus : — Held,  heir  haa  no  claim  aa  to  thoae 
sold  before  the  death,  but  he  has  for  the  turphu 
of  tho-<e  sold  after  with  4  per  cert,  interest. 
SanJu  T.  Scott,  6  Madd.  493.  And  see  Srttiim 
V.  Ooodere,  1  Atk.  76. 

Beol  latote— ConTwaion  ftor  Popoaei  of  mu 

— Snrplos.] — Held,  upon  the  conatmction  ^  a 

will,  th  tt  the  real  estate  had  not  baea  converted 
out  anil  out,  that  is,  for  all  purposes  which 
would  attach  to  personal  estate  in  the  hands  (A 
the  test;itor;  bnt  only  for  the  purpoeea  of  the 
will.  Tliorefoie,  to  determine  whether  it  is  to  go 
to  the  heir  or  next  of  kin,  the  only  thing  to  be 
considered  is  the  natore  of  the  reaoltiog  trost 
HopUuMon  T.  mu,  10  Beav.  169 ;  16  L.  J.  Ch. 
69. 

 TniBt  for  S«l»— Deed.]— When  a  settikB 

conveys  real  eatate  npon  trast  for  sale^  and 

directs  the  proceeds  to  oe  applied  to  certain  pur- 
poses, some  of  which  fail,  whether  the  sale  li 
directed  to  be  made  in  the  lifetime  of  the  settlor 
or  after  his  decease,  the  property  will,  to  the 
extent  to  which  the  purpoeea  fail,  raanlt  to  the 
settlor  as  peisonal  estate.  (Sarkt  r.  JEHmUw, 
4  Kay  &  J.  267;  37  L.  J.,  Ch.  667  :  6Vir.B.8S«. 
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Seoof,  U  there  is  a  failure  of  the  whole  par- 
ftma  for  which  tb/i  sale  Is  directed.  lb. 

Basoltlng  Irut— Umit  of  Dootrine.]— Qa^- 
tion  of  a  resulting  trust  onlj  arises  between  the 
teal  and  persoQal  represeDtatives  of  the  testator, 
3ot  between  the  zepreseatatiTes  of  a  party  taking 
aoder  the  wUL  JjAftv  t.  Palmer^  1  Uer.  296  ; 
15  B.  B.  116. 

-I.  iBtention.! — ^Wherever  lands,  &c.,  which 
would  descend  to  neir-at-law  are  devised  for  the 
purposes  which  law  will  not  suffer  to  take  effect, 
the  heir>at-law  shaU  bare  the  benefit  oE  the  in- 
terest so  devised  as  undisposed  of,  whether  the 
testator  intended  h6  should  have  it  or  not. 
TngonwM  v.  S^danXam,  3  Dow,  196. 


a.  AppuOATiov  or  Dootbikb. 

Isal  Xstftt*— Tnut  fbr  Sslt— Intmtioii.]— 
fir^}  estate  hdd  upon  the  particular  expressions 
of  a  deed  to  be  ccmverted  into  personal  out  and 
out,  under  a  trust  to  Bell  for  the  payment  of 
detrts,  and  to  pay  the  residue  to  the  grantor, 
Us  ezeeotoEB,  £c   Van  t.  Banutt,  19  Ves.  102. 

A,  after  reciting  that  ho  was  desirous  that  his 
Tsal  estates  should  be  sold,  conveyed  them  to 
trustees,  in  trust  to  sell  or  mortgage  the  same, 
and  to  stand  possessed  of  the  money  to  be  raised, 
in  trust  for  him,  his  executors,  &c.  By  deed  of 
even  date,  he  assigned  all  his  personal  property 
to  the  same  trustees,  in  troat  for  himself,  his 
«xecotorB,  &c.  By  a  third  deed  of  even  date, 
after  reciting  that  he  was  indebted  to  various 
petBons,  Bxtd  was  desirous  that  his  affairs  should 
be  wound  up,  and  bis  real  and  personal  property 
converted  ^to  money,  and  his  debts  paid,  and 
that  the  oonv^ance  and  assignments  were  made 
to  enable  hto  trustees,  in  the  first  place,  to  pay 
Ids  debts;  he  declared  that  the  tmstees  should 
stand  possessed  of  the  money  to  arise  from  the 
tale  or  mortgage  of  his  real  and  personal  pro- 
PCTty,  in  trust  to  pay  his  debts,  and  then  in 
trust  for  him,  his  executors,  &c.  The  trustees 
•old  part  of  the  real  estate,  and  the  proceeds 
were  more  than  sufficient  to  pay  A.'s  debts. 
Bhortb'  afterwards  A.  died  Intestate  : — IIclil, 
that  the  unsold  estates  were  to  be  considered  as 
personalty.   £igfft  v.  Andrews,  5  Sim.  424. 

0. 8-  by  deed  conveyed  lands  in  fee  to  trustees, 
upon  tr»st  to  obtain  possession  and  absolutely 
dispose  thereof,  and  convey  the  fee  simple  and 
Inheritance  to  the  purchaser  without  the  coo- 
•correnoe  of  0.  S.,  and  after  defraying  expenses 
to  apply  the  moneys  to  arise  from  the  sale  in 
p^ment  of  certain  debts  mentioned  in  the  deed, 
and  pay  the  eorplas  to  C.  8,,  his  executors, 
administrators,  or  assigns.  C.  S.  survived  the 
execution  of  the  deed  three  years,  and  died 
without  anything  having  been  done  in  perform- 
ance of  the  trasts.  Immediately  btaore  his 
^leoease  he  had  agreed  to  execute  a  further 
chaise  upon  the  property : — Held,  that  there 
had  been  an  absolute  conversion  of  the  land  into 
peisanal  estate.  Bayden  t.  WtUttm,  13  L.  J.,  Ch. 
277  ;  7  Jnr.  346. 

ConvenitBi  of  real  estate  into  personalty  as 
iKtween  the  real  and  personal  representatives  of 
spar^  who  convened  the  equity  of  redemption 
thereof  to  trustees,  for  sale  for  benefit  of  cre- 
^iMn,  and  to  pay  surplus  to  himself.  Qriffith  v. 


Richetts,  7  Hare,  399 ;  19  L.  J.,  Ch.  100 ;  14  Jnr. 

166. 

8.,  on  his  marriage  tn  1812,  settled  real  estate 
upon  trusts  for  himself  for  life,  remainder  to  his 
wife  for  life,  remainder  to  their  children  as 
tenants  in  common  (without  the  word  heirs), 
remainder  in  default  of  children  of  the  marrla^ 
to  himself  in  fee.  In  1830  he  executed  a  cre- 
ditor's deed  c<niveying  all  his  real  estate  to 
trustees  for  payment  of  bis  debts.  There  were 
several  children  of  the  marriage,  and  it  being 
thought  that  he  had  only  a  life  estate  in  the 
settled  property  that  alone  was  sold,  and  the 
creditors  being  satisfied,  the  question  arose  as  to 
whether  his  reversion  in  fee  had  been  converted 
into  personalty  by  the  deed : — Held,  that  the 
sarplus  property  not  sold  for  the  purposes  of  the 
deed  of  1830  was  not  converted.  aitaMY.Cb^ 
27  L.  T.  143  :  20  W.  B.  796. 

b.  Illegal  DiapoaltiosL 

i.  Mortmain. 

Sy  the  Mortnuiia.  and  Charitable  JTut  Act, 
1891  (54  &  65  Viet.  e.  73),  ».  &,  land  may  be 
asmred  by  unit  to  or  for  tJie  benejit  of  any 
charitable  um,  amd  the  law  relating  to  Mortmain 
toot  otharwite  ameaded  by  the  act, 

Koney  to  be  Laid  Out— Beal  Xttata  to  be 

Sold.] — Ihloney  directed  to  be  laid  out  in  lands 
for  an  illegal  purpose  (charity),  shaU  not  be  laid 
out  for  the  heir,  and  the  trust  is  void  altogether ; 
as  to  the  testatrix's  real  estate,  which  was  devised 
to  be  add  {Ktrtly  for  such  purposes,  the  heir  was 
declared  entitled  to  the  sui^lus  proceeds.  M>gy 
V.  Hodget,  2  Ves.  sen.  52. 

A  testator  devised  certain  freeholds  to  trustees 
to  sell,  and  he  directed  the  proceeds  to  be  carried 
to  the  fund  of  his  personal  estate  : — Held,  not  to 
be  a  conversion  from  realty  to  personalty,  so  as 
to  entitle  the  next  of  kin  to  take  a  part  of  the 
produce,  which  being  given  to  charity  was  void, 
under  the  Statute  of  Mortmain,  but  that  tiie  heir 
was  entitled.  WiUiamt  v.  William,  6  L.  J., 
Ch.  84. 

A  testator  directed  his  executors  immediately 
to  lay  out  30,000^.,  in  the  purchase  of  an  estate 
in  his  name,  the  income  of  which  he  settled  to 
one  for  life,  with  remainder  to  othen  in  tall, 
with  remainder  to  a  charity ;  the  money  was  not 
actually  laid  out  previous  to  the  estate  for  life 
and  the  estates  tail  being  spent.  The  gift  of  the 
charity  failing  by  reason  of  the  Mortmain  Act, 
and  the  estates  tail  not  having  been  bured 
Held,  that  the  next  of  kin,  and  not  the  heir-at< 
Liw,  were  entitled  to  the  80,0001.  Oogan  t. 
Stepheiu,  1  Beav.  482,  n.  ;  6  L.  J.,  Ch.  17. 

Mixed  Fund— Actual  OonTsnion.] — Upon  a 
direction  to  convert  all  testator's  real  and  per- 
sonal estate  into  money,  and  at  a  certain  time  to 
invest  a  sum  out  of  personal  estate  for  a  charity, 
and  at  the  end  of  twelve  months  to  lay  out  the 
residue,  "  all  his  property  being  persooal,"  for 
other  charitable  purposes : —  Held,  that  the 
charitable  pnrpodes  tailed,  so  far  as  the  fund 
arose  from  the  real  estate,  or  any  other  thui  pure 
personal  property,  and  that  the  heir  was  entnled 
to  so  mu<m  of  the  residue  of  the  mixed  fund  as 
arose  from  the  sale  of  the  real  estate.  «/0Am0NV. 
Wood*,  2  Bear.  409  ;  9  L.  J.,  Ch.  2i4. 
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ii.  Aeeumviation  and  Remotenea. 

BoAts  and  Frofiti,  Aeonmalttioni  of — Kot 

DiipoHd  of.] — Rents  and  profits  under  a  tmst  to 
accumnlatetbeing  ia  the  event  not  disposed  of, 
b^ng  to  tiie  heir-at-lav.  Staidmi -v.  8Uadejf,\Q 
Ym.  491. 

— T<M  under  TheUuioa  Art— Vnaxhanatod 
nitWMt  out  of  Baal  Estate.]— The  39  ft  40  Qeo.  3, 
e.  98,  was  not  intended,  nor  does  it  operate,  to 
alter  any  disposition  of  a  testator,  except  his 
direction  to  accumnlate  ;  and  the  income  which 
the  statute  forbids  to  accumulate  must  go  as  in 
the  case  <A  intestacy.  Where  the  testator  em- 
powered troBteeB  to  sell  the  real  estate  when  they 
pleased  after  bis  death,  but  if  not  done  before 
the  death  of  his  youngest  child  then  to  sell  for 
the  benefitof  the  grandchildren  or  their  children, 
and  his  youngest  child  survived  him  twenty- 
nine  years: — Held,  that  the  direction  that  the 
income  efaoold  accumulate  after  twenty-one 
yean  waa  void,  and  that  the  void  accnmufation 
belonged  to  the  next  of  kin,  but  the  unexhausted 
interest  arising  oat  of  the  real  estate  to  the  heir. 
Eyrey.  Mar»iUn,  2  Keen,  564  ;  4  Myl.  ft  C.  231  ; 
7  L.  J.,  Ch.  220  ;  S  Jur.  450 ;  2  ii.  583. 

Cliai^  oa  Xitate— Tmits  of  Fond  declared  bj 
Beferenee— Tnuta  of  Prineipal  Fnnd  fbr  Aoon- 
mnlation — Void  under  IheUnuon  Aet — Effect 
of  Charge — Conversion.]  —  By  a  settlement,  a 
moiety  of  freehold  estates  was  limited  by  the 
settlor  for  uses,  with  an  ultimate  remainder  to 
hlinsdf  in  tee.  Fower  was  reserved  to  the  settlor 
to  charge  the  moieiy,  by  deed  or  will,  with 
6,0001.,  to  be  raised  and  paid  as  he  should  think 
fit.  By  a  deed  poll,  Uie  settlor  cbaiged  the 
moiety  with  6,000^,  and  directed  that  it  should 
be  raised  and  held  upon  such  trusts  as  he  should 
bf  his  will  direct.  And  by  his  will  he  directed 
the  6,0001.  to  be  retained  and  held  upon  the 
trusts  thereby  declared  of  his  residuary  personal 
estate.  The  trusta  declared  by  the  settlor's  will 
of  his  residuary  personal  estate  partly  failed,  by 
reason  of  the  accumulations  directed  being  void  : 
— Held,  that  although  there  had  been  a  failure 
of  the  purposes  for  which  the  residuary  estate 
was  given,  it  did  not  follow  that  there  had  been 
a  failure  of  the  purposes  for  which  the  conver- 
sion of  part  of  the  moiety  into  the  6,000Z.  had 
been  directed,  for  that  conversion  had  been  com- 
plete ;  that  there  was  no  resolting  trust  of  any 
part  of  the  6,000Z.  in  favour  of  the  perrons 
entitled  to  the  real  estate ;  and  that  therefore 
the  whole  of  the  6,000i.  must  be  raised  out  of  the 
real  estate  on  which  it  was  chafed.  Simmons  v. 
Pitt,  28  L.  T.  827.  Affirmed,  L.  B.  8  Ch.  978  ; 
21  W.  B.  860. 

Seriie  tor  Conversion  Void  for  Bemoteaeu — 
Heir — ZdLV  of  Descent.]— Under  a  devise,  pre- 
viously to  the  3  &  4  WilL  4,  c.  106,  to  trustees, 
one  being  the  testator's  heir-at-law  upon  trust 
(subject  to  prior  estates)  for  conversion,  the 
tmet  for  conversion  being  void  for  remoteness, 
the  equitable  reversionary  interest  thus  left  un- 
disposed of  results  as  part  of  the  old  use,  and 
descends  to  the  heir  in  his  character  of  heir,  and 
does  not  so  merge  in  his  legal  interest,  under 
the  devise  to  him  as  a  trustee,  as  to  break  the 
descent  and  coostitnte  him  a  fresh  stock,  from 
which,  on  deceue  intestate,  the  descent  is  to  be 
traced.  Suchanan  v.  Sarrisan^  1  John,  ft  H. 
662. 

Sea  alto  S,  post. 


e.  CHft  ibr  Payment  of  Dabta  mnA 

Beal  Estate,  Directlou  to  Sell  and  Pay  Bur- 
plus  —  Part  ITnsold.]  —  Where  trustees  were 
directed  to  sell  the  whole  real  estate  to  paj" 
debts,  and  to  pay  surplus  to  A.  and  B.,  if  onfy 
part  of  estates  are  sold,  and  fully  pay  the  debts, 
the  remainder  unsold  shall  go  to  A.  and  B.,  as  if 
actually  sold.  Oollinfwood  v.  Wallig,  1  Eq.  Abr. 
896.   B.  P.,  ilawr*  V.  JWAm,  <».  39A. 

Lands  ^pointed  to  Pay  Debts— Lands  to  ba 

Sold. J — If  lands  are  appointed  to  pay  debts,  the 
heir  is  entitled  to  them  when  the  debts  are  paid ; 
and  if  to  be  sold,  he  is  entitled  to  the  surplus ; 
but  if  there  be  any  abuse,  his  remedy  is  against 
the  trustee,  and  not  against  the  purrnnnnr  CW> 
pepper  v.  AHon,  3  Ch.  Ca.  116. 

Qu«re,  If  a  purchaser  vitfa  notice  mi^t  not 
beailected.  lo. 

Lands  Devised  for  Sale  in  aid  af  Fenoul 
Estate— Devise  to  Wife  and  Heirs.]— Lands  de- 
vised to  his  wife  and  heirs,  to  be  sold  for  the  pay- 
ment of  debts  and  L^acies,  In  aid  of  tbe  persuial 
estate,  and  not  being  sold,  if  the  personal  estate 
is  safficient  to  discharge  the  whole,  the  heir  shall 
have  the  lands  as  a  ronlting  trust.  Snggiiu  v. 
Tattt,  9  Hod.  122. 

Lands  Devised  for  Sale  to  Ezeentors.] — One 

devises  lands  to  his  executors  (who  are  not  rela- 
tions) to  sell  for  the  best  price,  and  to  pay  h» 
debts,  I^acies,  and  funerals,  so  &r  as  the  samu 
will  extend,  and  gives  legacies  to  his  heir-at-law, 
and  lUO^  to  the  children  of  one  of  his  executon; 
but  nothing  to  his  executors  ;  in  such  case  the 
executors  shall  be  but  trustees  for  Uie  heirs-at- 
law  after  debts  paid.  Starkly  v.  Broo&t,  1  P.  W. 
890.  But  see  Cunningham  v.  Mellith.  Pre.  Ch. 
31 J  2  Vem.  247. 

Beal  Estate — Conversion  for  Answering  Lega- 
cies.]— Conversion  directed  by  will,  of  real  estate 
into  personal,  not  to  all  intents,  but  for  the  pur- 
pose only  of  answering  legacies  and  annuities  ; 
subject  to  that  as  to  the  rod  estate  a  resolting 
trust  for  the  heir.  Hooper  v.  OooAwin^  18  Tes. 
156. 

 Direction  for  Bale  or  Charge  for  Payment 

of  Debts.] — The  distinction  between  a  direction 
to  sell  real  estate  out  and  out  for  payment  of 
debts,  and  a  charge  for  payment  of  debts,  is  ex- 
ploded as  to  any  effect  in  exempting  the  person- 
alty.  In  either  case  the  residue,  if  undisposed 
of,  goes  to  the  heir,  unless  there  be  a  dispositicnt 
made  demonstrative  of  an  intent  that  it  slull 
change  its  nature  and  become  personaL  3tCU~ 
land  V.  Shaw,  2  Sch.  ft  Lef.  638. 

  Particular  Property  —  IntentioH.] — A 

testator  gave  his  real  and  personal  estate  to  per- 
sons whom  he  appointed  his  executora,  in  the 
first  place  to  sell  an  advowson,  and  appl*  the 
proceeds  in  dischaige  of  his  ctebte  and  l^aeies, 
and  if  thcry  should  be  insnfiloient,  then  to  cut 
timber  to  the  valne  of  6001.,  and  if  that  should 
not  be  sufficient  then  to  raise  the  deficient  by 
sale  or  mortgage  of  his  real  estate ;  am  he 
directed  his  executors  to  retain  their  expenses, 
bat  he  did  not  expressly  declare  any  trust  of  his 
perstmal  estate.  A  suit  was  inststnted,  in  which 
It  was  decided  Uiat  the  personal  estate  was 
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prinmrflj  liable  to  the  pasrment  of  the  debts  and 
l^acies  : — Hel<l,  that  the  mon^  raised  hj  aale 
of  the  adrowsoQ  and  timber  constituted  persoDAl 
mud  not  real  estate.   Bowra  y.  Rhoiea.  SI  L. 
Ch.  676  ;  6  L.  T.  560 ;  10  W.  B.  466. 

Set  alto  S,  post. 


d.  Partial  Dlcpoaltlon. 

Prodiut  of  Besl  Estate  not  Xxliautod — ^Kixod 
Fond.] — ResultinK  trust  for  the  heir-at-law  as  to 
the  prodaco  of  the  aalo  oC  real  estate,  not  ex- 
hausted by  a  tnut  in  which  it  was  combioed 
with  the  penonaL   Sobinton  r.  Sbylor,  1  Tes. 

Deriee,  after  paTment  of  debts,  legacies,  Slc, 
ct  specific  freehold  and  leasehold  estates,  to  A., 
sobject  to  incumbraoces,  and  of  all  other  his 
bvdiold  and  leasehold  estates,  to<^etheT  with  all 
his  personal  estate,  to  trustees,  to  sell,  and  out 
of  the  money,  in  the  first  place,  to  pay  their 
expenses  in  exccatlon  of  the  will  or  trust,  and, 
witboat  further  diRposition,  sppointing  the  trus- 
tees execotore : — Held,  a  resr-lting  trust  as  to 
the  produce  of  the  real  estate  for  the  heir>at-law. 
mU-r.  Cock,  1  Yes.  &  B.  173. 

A  testator  directed  the  proceeds  of  the  sale 
of  his  estate  to  be  invested  for  the  benefit  of  his 
three  daogbtera,  nnd  the  interest  thereof  to  be 
paid  to  each  of  bis  said  dauj^hters  during  their 
respective  natural  lives ;  and  after  the  decease 
of  each  of  them  be  directed  that  one-half  of  the 
fond  or  share,  the  income  of  which  was  thereby 
directed  to  be  paid  to  the  parent  respectively  for 
life  as  afores^d,  should  be  paid  to  the  children 
at  each  of  bis  s^d  daughters :— Held,  that  the 
daughters  did  not  take  absolute  interests,  and 
that  the  testator's  heir  was  entitled  to  the  ua- 
dtsposed-of  portion  of  the  real  estate,  whether 
converted  or  not.  Whitehead  v.  Rennett,  22 
L.  J.,  Cb.  1020  i  18  Jar.  140  ;  1  Bq.  Bep.  661 ; 
1  W.  B.  406. 

 Oift  tat  vant  of  Appointment— BofoItiBg 

Trait] — A.  by  will  devises  his  lands  to  trustees 
to  sell,  and  to  dispose  of  the  money  as  he  by 
writing  should  appoint,  and  for  want  of  appoint- 
ment, to  his  roar  nephews,  and  by  writing 
^tpoints  his  trustees  to  pay  several  snms  to 
several  persons,  but  not  near  the  value  of  lands : 
— Decreed,  the  surplus  to  the  heir,  and  not  to 
the  nephews,  as  an  interest  resulting,  and  not 
disposed  of.  London  Oorporatum  v.  Garwav,  2 
Vem.  671. 

 LogUTto  HaiT.]— Land  is  devised  to  trus- 
tees to  sell,  and  out  of  the  money  arising  by  the 
sale,  amongst  other  8  tuns  to  pay  1 00^  to  his  heir-at- 
law,  and  no  disposition  is  niade  by  the  testator 
of  the  surplus  of  his  estate.  The  Und  shall  not 
be  tamed  into  persooal  estate,  nor  more  sold 
than  is  pecessa^  to  pay  the  legacy ;  and  the 
bar  dudl  have  the  sniplus.  Itanaau  t.  Bookett, 
i  Vets.  425  ;  Pre.  Ch.  162. 

 Settlemsnt— SnmSeserred  te  Settlor.]— 

Upon  settlement  of  lands,  to  be  sold  in  trust  for 
wreral  purposes,  the  residue  is  given  to  B.  and 
his  assigns,  reserving  only  2001,  to  appointee  or 
Mttlor.  Settlor  died  without  appointing :  the 
SOW.  shall  go  to  his  heir,  and  not  to  B.  or  bis 
assigns.   Aju»t.,  Comb.  345. 

A.  directs  that  his  estate  should  be  sold  after 
bis  death,  for  several  purposes,  and,  amongst 


others,  that  2001.  should  be  disposed  of  as  he  by 
a  note  should  appoint,  and  dies  intestate,  having 
given  DO  directions.  This  200/.  shall  be  a  result- 
ing trust  for  the  faetr-Bt^law.  JSHMyav.  JVcMUM, 
Pre.  Ch.  511, 

— -  Sun  Baterrsd  to  Answer  Annni^.]— 
Estates  devised  to  executors  mion  trust  for  the 
purposes  after>menti>>ned.  The  testator  pro- 
ceeded to  direct  a  sale  of  the  estates,  and  the 
division  of  the  produce  among  his  five  children, 
after  first  reserving  a  sutScient  capital,  the  in- 
terest arising  from  which  should  be  salHcicnt  to 

gay  an  annuity  of  400Z.  to  his  wife  for  her  life  ; 
ut  he  did  not  declare  any  trust,  at  the  wife's 
death,  of  the  sum  to  be  so  reserved :— Held,  a 
resulting  trust  for  the  heir.  Wattoit  v.  Hauea, 
5  MyL  &  C.  125  ;  9  Sim.  oOO  ;  9  L.  J.,  Ch.  49  ; 
8  lb.  169;  4  Jur.  186  ;  3  lb.  143. 

 Life  Interest  in  Prooeodi  of  Bealty,  Gift  of 

—  Bequest  of  all  Testator's  Effects.]- Testator 
devised  a  copyhold  estate  to  his  wife,  upon  trust 
to  sell  and  invest  tiio  money  in  the  funds,  arid 
gave  the  Interest  and  dividends  to  her  use.  He 
also  gave  and  bequeathed  to  her  all  bis  effects 
whatsoever  and  wheresoever,  for  her  mainten- 
ance, upon  full  trust  and  confidence  in  her 
justice  and  equity,  that  at  her  decease  she  would 
make  a  proper  distribution  of  wtiat  effects 
might  be  left  in  money,  goods,  or  otherwise 
to  his  children: — ^Held,  the  widow,  executrix, 
entitled  to  the  produce  of  the  copyhold  estate 
for  life  only,  with  a  resulting  trust  as  to  the 
capital  for  the  heir.  Wilmm,  v.  Jfo/or,  11  Ves. 
205. 

 Devise  for  Bale  of  Bent-oha^s  to  pay 

Peeuniary  Logaey  —  Bnrplos.]  —  One  devises  a 
rent  charge  to  be  sold  to  pay  le^tesamountinn  to 
800;.,  and  if  the  rent  charge  should  sellfor  1,0001. 
the  testator  gives  a  further  l^acy  of  200Z.  The 
rent  charge  sells  for  above  800!.,  and  less  than 
I,000;. ;  what  exceeds  the  8001.  shall  belong  to 
the  heir  as  a  resulting  trust.  SUindiatm  t. 
Ecelyn,  3  P.  W.  252. 

Money  to  be  laid  out  --  Becolting  Trast 
whether  m  Beal  or  Pononal  Estate.]— A  tes- 
tator directed  a  part  of  his  personal  estate  to  be 
converted  into  realty  and  settled  on  certain 
trusts.  These  being  exhausted,  and  no  invest- 
ment having  been  made : — Held,  that  the  re- 
siduary legatee  was  entitled  to  the  fund,  and 
took  it  in  the  character  of  personalty.  Hereford 
V.  RarenhUly  5  Beav.  61 ;  11  L.  J.,  Cb.  173  ;  6 
Jur.  228. 

Personalty  directed  by  will  to  be  laid  out  in 
land,  to  be  held  on  trusts  which  do  not  exhaust 
the  absolute  interest,  tievolven,  after  the  expira- 
tion of  the  specified  trusts,  upon  the  executors  of 
the  testator  for  the  benefit  of  his  next  of  kin, 
and  not  upon  his  heir.  Hoch  personalty  is  not 
taken  by  tno  next  of  kin  ns  realty,  but,  notwith- 
standing the  constructive  or  actual  conversion, 
goes  to  the  executors  to  be  dealt  with  as  personal 
estate.  Ilfod  v.  Godlee,  Johns.  536 ;  2tf  L.  J., 
Oil.  633  ;  6  Jar.  Cn.8.)  499 ;  8  W.  B.  147.  But 
tee  next  ca*e. 

Where  personal  estate  is  bequeathed  upon 
trusts  for  conversion  into  land  to  be  held  on 
trusts  which  ultimately  fail,  land  purchased 
txifore  the  failure  of  the  trusts  goes  to  the 
next  of  kin  as  rcil  estate.   Head  v.  6hdle» 
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ante,  overruled.  Oarteit  v.  Wormald,  10  Ch.  D. 
173  ;  40  L.  T.  108  ;  27  W.  E.  419. 

 Tmiti  by  Beftreiue— VBOerUlnty— In- 

«Aetul  Diipoiltiini.]— E.  deed  coaveyed 
several  sums  of  money,  secured  by  mortgages, 
amounting  to  60,000?.,  to  trustees  in  trust  to  be 
laid  out  in  the  purchase  of  lands  to  the  use  of 
himself  for  life,  remainder  as  to  sums  to  the 
amount  of  28,000/.  to  his  wife  for  life,  remainder 
to  hilt  son  B.  for  lif^  with  several  remainders 
over,  remainder  to  J.  in  fee :  and  aa  to  sums 
amounting  to  23,000/.  to  R.  for  life,  with  several 
intermediate  remainders,  remainder  to  J.  in  fee ; 
and  as  to  one  particular  mortgage  of  8,500/.  and 
some  leasehold  estates  to  secure  annuities,  the 
surplus  to  R.  in  fee  with  power  of  revocation.  By 
his  will  he  gave  these  Icasehdd  states  and  the 
mortgage  for  8,50W.,  together  with  another 
mortgage  of  6,700/.,  in  trust  to  secure  the 
annuities,  the  surplus,  interest,  or  rents  of  the 
lands  purchased  to  be  jmid  to  R,  for  life,  and  to 
be  settle<l  in  the  same  manner  as  his  other  es- 
tates : — Held,  fii-st,  these  mortgages  are  to  be 
coiufdered  as  real  estate ;  secondly,  it  being  un- 
certain which  of  the  limitations  they  were  to 
follow,  they  are  undisposed  of  and  ims.'ied  to  R. 
as  heir-at-law,  and  from  him  to  his  general  devisee, 
E.,  who  having  died  intestate  as  to  the  real 
estate,  they  go  to  the  heir-at-law,  D.  Zedie  v. 
DetoTukire  iDuhe),  2  Bro.  C.  C.  189. 

See  also  3,  post. 

s.  Lapse. 

Kized  Fnitd.] — Testator  gave  several  legacies, 
and  ordered  his  real  and  ])cr8onal  estate  to  be 
sold,  his  debts  and  legacies  paid,  and  the  residue 
to  obtain  legatees,  in  the  proportion  of  their 
legacies.  Two  of  the  residuary  legatees  dietl, 
living  the  testator.  These  shares  are  lapsetl, 
and  BO  far  as  they  are  constituted  by  personal 
estate  shall  go  to  the  person  next  of  kin  ;  and 
80  far  as  they  consisted  of  real  estate,  to  the 
heir-at-law.  AcJtroyd  v.  Smithion,  1  Bio.  C  C. 
SOS. 

See  7  Price.  258.  See  also  BoierU  t.  Walker, 
1  Rues.  &  M.  752. 

Real  and  personal,  by  will,  to  be  sold  ; 
legacies,  &c.  therewith  to  be  paid ;  residue  py 
fifths  to  Rve  persons.  One  dies  before  testator : 
— Held,  to  be  real  estate  to  heir  of  testator. 
■Oig^  V.  Legard,  Dick,  500. 

A  testator  devised  real  estate  to  trustees  upon 
trust  to  sell,  and  as  to  the  moneys  to  arise  by 
such  sale,  directed  that  they  should  sink  into, 
and  be  <lccmed  part  of,  the  residue  of  his 
personal  estate,  and  be  applied  accordingly ;  he 
then  bequeathed  all  the  residae  of  his  x>ersonal 
estate  to  the  same  trustees  upon  trust  for  his 
sons  and  daughters  in  equal  proportions.  One 
of  the  sons  died  in  the  testator's  lifetime  : 
— Held,  that  the  share  of  the  deceased  son  in 
the  produce  of  the  real  estate  was  to  be  deemed 
estate  and  as  andisnoeed  of  by  the  will, 
and  that  it  went  to  the  heir-at-law  of  the  tes- 
tator. Taylitr  V.  Taylor,  3  De  G.  M.  ic  G.  190  ; 
22  L.  J.,  Ch.  742  ;  17  Jur.  583  ;  1  W.  R.  398. 

The  decision  in  Pkillijn  v.  Phillipa,  post, 
overrulecL  Ih. 

In  case  of  a  lapsed  legacy,  to  be  paid  ont  of  a 
mixed  food  of  real  and  personal  estate,  the  next 
of  Idn  will  take  the  whole  benefit  of  the  lapse,  if 
it  appears  npon  the  will  to  have  been  the 
testate's  fnteution  that  the  produce  of  his  real 


estate  directed  to  be  sold  after  his  death  should, 
for  all  purposes,  have  the  same  quality  as  if  it 
had  been  part  of  bis  personal  estate  atbis  death. 
PliilUpt  V.  Phillipe,  1  MyL  at  K.  649  ;  1  L.  J., 
Ch.  214. 

A  testator  devised  and  bequeathed  his  real  and 
personal  estate,  in  trust  to  seU  and  constitute  a 
mixed  and  blended  fund.  He  thereout  gave 
J.  B.  100/.  and  one-cightccnth  of  the  residue,  and 
he  gave  the  remaining  i>ortiom  of  the  residae  to 
other  persons.  J.  B.  died  in  the  testator's  life- 
time : — Held,  that  the  next  of  kin  and  heir  were 
entitled  to  their  proportionate  part  {)f  the  lapsed 
share  of  the  residue,  and  that  the  legacy  of  100/. 
fell  into  the  residue,  and  passed  by  the  gift 
thereof.  Salt  t.  Ckattaaiay,  8  Beav.  676 :  10 
L.  J.,  Ch.  234. 

Testator  gave,  devi8e<],  and  bequeathed  all  his 
real  and  personal  estate  to  trustees,  upon  trust 
to  sell,  and  pay  and  apply  the  proceeds  of  such 
real  and  personal  estates,  and  also  all  the  rents, 
interest,  and  profits  thereof  until  sale,  in  such 
manner  as  thereinafter  mentioned ;  and,  after 
making  a  provision  for  his  wife  for  her  life  out 
of  the  said  proceeils,  he  directed  that  the  residue 
of  the  said  fund  should  be  divided  into  fifty  equal 
shares,  which  he  bequeathed  amongst  various 
legatees,  giving  a  certain  number  to  each,  and 
dii-ecting  that,  in  case  either  of  such  legatees 
should  die  before  his  shares  should  become 
vested,  such  shares  were  to  sink  into  the  residue  : 
— Held,  upon  the  construction  of  the  will,  that 
certain  portions  of  the  residue  (which  was 
wholly  made  up  of  proceeds  of  j-ealtj-)  which 
had  lapse<l  by  the  death  of  the  legatees  thereof 
in  the  lifetime  of  the  testator  belonged  to  the 
heir  at  law,  and  not  to  the  next  of  kin  of  the 
testator.   Fairbaim  v.  Bothwell,  9  Jur.  787. 

Beal  Estate  —  ConverBion  —  Legaey.]  — F., 

having  an  estate  which  came  to  her  ex  parte 
matemft,  on  her  marriage  conveyed  the  same 
to  trustees  to  such  uses  as  she  should  direct, 
with  remainder  to  her  own  right  heirs.  By  will, 
she  directed  the  estate  to  be  sokl,  the  money  to 
be  laid  out  in  the  funds,  and  the  trustees  to 
permit  the  husband  to  receive  the  interest  for 
life  ;  then,  after  the  deduction  of  3,500/.  to  uses 
which  vested  in  the  plaintiff  A.,  and  after  pay- 
ment of  l.OOO/.  to  O.,  to  pay  the  residue  of  the 
purchase-money  to  liie  three  dL'fcndanta,  G. 
died,  leaving  the  testatrix.  The  1,000/.  isreal,not 
personal,  and  shall  not  go  to  the  executors  ct  G. 
(though  given  to  her  executors),  nor  to  the  per- 
sonal representative  of  the  testatrix,  nor  yet  to 
the  residuary  legatee  of  the  purchase-money,  but 
to  the  heir-at-kw  ex  parte  matenjA  (the  side 
from  which  the  estate  came).  Sutckeeon  t. 
Jlamnumd,  S  Bro.  C.  C.  128. 

 Convernon  for  Payment  of  legaey.]  — 

Conversion  of  real  estate  into  personal,  by  will, 
for  payment  of  a  legacy  which  lapsed : — Held, 
a  resulting  trust,  for  heir.  William*  v.  Coade, 
10  Ves.  500. 

Resulting  trust  for  the  heir ;  a  special  dispo- 
sition of  the  money  to  be  raised  by  eaie  of  real 
estate  failing  by  lapse.  Gihbs  v.  Ougier,  12  Ves. 
416  ;  8  B.  R.  348. 

 OoDTersioilfor  Division  among  Legatees.] 

— Upon  the  construction  of  a  will  the  court  held 
that  a  testator  intended  a  conversion  of  real 
estate  for  the  sole  porpose  of  division  amongst 
specific  persons,  and  tlut,  the  purpose  for  con 
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Tcreion  having  failed,  so  far  as  r^anled  one  who 
prcdcccasal  him,  the  heir-at-law  was  entitled. 
PriRg,  Bt  parte,  4  Y.  &  C.  507  ;  5  Jur.  629. 

Ae  alto  8,  post. 

£  Oontlngntt  Oiits. 

eift  if  B.  diM  to  0.— ]Enu7  to  bs  lail  Out.]— 

One  deTisefl  8,000/.  to  be  laid  out  in  a  purcbnfle. 
and  settled  to  A.  for  life,  remainder  to  B.  and  his 
heirs  ;  but  if  B.  dies  In  the  lifetime  of  A.,  then 
lo  C.  and  his  hcira.  B,  and  C.  both  die  in  the 
lifetime  of  A.,  the  money  not  being  laid  ont  upon 
the  death  of  A.:  this  money  shall  be  considered 
M  lands,  and  shall  go  to  the  heirs  ot  C,  and  not 
to  his  execntors.  Scvdamore  t.  Sevdamare,  Pre. 
Ch.  543. 

Gift  to  A.  at  81— Hixed  Fund.]— Bequest  of 
sccomulated  fond  from  real  and  personal  estate, 

when  the  l^atec  attains  twenty>onc,  upon  his 
death,  under  that  age,  a  resulti^  trust  for  the 

respective  representatives.  Chamhert  v.  Braila- 
ford,  18  Vcs.  368.  Affirmed,  19  Ves.  1152  ;  11  B. 

R.214.  Andsee^xwcCT-v.  IKa*(«,  42L.J.,  Ch. 

754  ;  L.  K.  10  Eq.  501  ;  2&  L.  T.  19. 

 LegMy  out  of  Froeeedi  of  JmoAm  to  bo 

SoUL] — One  has  two  sons,  A.  and  B.,  uid  three 
daugnten,  and  devises  faU  lands  to  be  sold,  to 
pay  bis  debts,  and  as  to  the  moneys  arising  by 
Kile  after  debts  paid,  he  gives  200!.  thereout  to 
bis  eldest  son  A,,  at  twenty-one,  the  residue  to 
his  four  younger  children  equally.  A.,  the  eldest, 
<Ues  before  twenty-one,  the  200/.  shall  go  to  the 
heir  «C  the  teatattH-.    Cnue  v.  Bmi^ay,  3  P.  W. 


eift  to  Children  at  81  or  Marriage— Kized 
mud  —  Death  under  SI  and  Vamarried  of 
9Hight«r  and  Heir,]— a  testator  directs  a  mixed 
Cnnd,  composed  of  the  prodooe  of  his  real  and 
penonal  estate,  to  be  applied  to  certain  specified 
purposes,  anfl  the  residue  to  be  divided  equally 
among  his  children  or  chihl  at  twenty-one,  if 
sons,  and  twenty-one  or  marriage,  if  daughters  ; 
and  if  no  chdd,  to  such  person  or  i>cr8ons  as  he 
thoold  by  bis  codicil  appoint.  The  testator  died 
wttho>ut  having  made  a  codicil,  leaving  an  only 
daughter  his  heir,  who  dictl  under  twenty-one. 
intestate  and  unmarried  Hcltl,  that  so  much  of 
the  residuary  fund  as  was  constituted  of  real 
estate  descended  to  the  heir,  but  in  the  character 
of  peraonal  estate,  and  that  such  personal  estate, 
together  with  the  residuary  pef«onal  estate  of  the 
testator,  was,  in  the  event  which  had  happened, 
undisposed  of,  and  divisible  under  the  Statute  of 
Distnbations.  JcMiipp  v.  Watson,  1  Hyl.  &  K. 
665  ;  2  L.  J.,  Ch.  197. 

Diseretionazy  powor  of  Sale— Bale  during 
exiitonee  of  Contingent  Interest. J — C,  by  will, 
devised  real  and  personal  estate  to  trustees  upon 
trust  for  his  two  children,  a  son  and  daughter,  in ' 
equal  shares,  and  gave  the  tmstces  a  power  of 
sale  at  discretion.  One  half  the  daughter's  share 
was  settled  by  the  wiU.  On  the  marriage  of  the 
dau^ter,  £.  R.  C,  in  I86n,  a  deed  was  executed 
appointing  new  trustees  of  the  will,  and  declaring 
tfa^t  they  should  stand  possessed  of  the  settled 
half  of  the  daughter's  smtrc  on  the  trusts  of  the 
will,  and  the  unsettled  half  upon  the  trusts 
declared  by  a  settlement  of  even  date.  By  the 
Bcttlcment  the  unsettled  share  and  certain  other 
property  were  oonv^ed  to  the  same  trustees 


upon  trust  for  the  said  E.  R.  C.  (with  no  words 
of  limitation)  until  her  marriage,  then  upon 
trust  to  invest  and  to  bol<l  the  investments  upon 
the  usual  trusts  in  favour  of  her,  her  Iiugbanil 
and  children,  with  an  ultimate  trust  for  her,  her 
ezecutcHv.  acbnlnistnitors,  and  assigns.  At  the 
date  ot  the  settlement  a  large  part  of  the  real 
estate  devised  by  the  will  i-enmined  unsold. 
£.  B,  C.  afterwards  survivetl  her  htisband  end 
died,  leaving  an  infant  daughter  who  died  with- 
out ever  attaining  a  vested  interest  imder  the 
settlement.  A  part  of  the  real  estate  was  soUl 
during  E.  B.  C'.'s  life,  and  the  residue  during  the 
life  her  daughter,  who  had  a  contingent, 
though  not  a  vested  Interest : — Held,  that  no 
conversion  of  the  real  estate  devised  by  the  wiU 
was  effected  by  the  settlement,  but  the  whole 
having  been  sold  while  there  was  in  existence  an 
interoflt,  though  not  a  vested  interest,  imder  the 
trusts  of  the  settlement,  the  whole  property  so 
sold,  and  not  only  that  sold  in  E.  B.  Co  lifetunc, 
was  converted,  and  must  be  taken  by  her  ptnwmal 
representatives.  Sinelair't  Satlanent,  1%  re, 
Cinivtp  V.  LeicfMer,  56  L.  T.  83. 

8.  Besiditabt  Gifts,  Opebation  of.' 
a.  Conversion  Ont  and  Out. 

Prodnoe  of  Boal  Estate— Abseluto  Oift  to 
Tnutees  and  Sxeontors.] — Besiduary  bequest 
to  trustees  and  executors,  describing  both  by 
their  character  and  names,  to  be  disposed  of  to 
each  person  uid  persons,  and  in  snch  manner  and 
form,  and  in  snch  sum  aiidsnmsof  money  as  they 
in  their  discretion  shall  think  proper  and  ex- 
pedient:—  Held,  an  absolute  interest  to  them 
beneficially,  or  an  absolute  power  of  appointment, 
excluding  the  next  of  kin  and  the  heir,  as  to  the 
produce  of  real  estate.  Oibbt  v.  Rumtey,  2  Yea. 
&  B.  294  ;  13  B.  B.  88. 

Testator,  after  reciting  that  his  property  con- 
sisted of  a  house  at  C  (which  was  freehold) 

and  of  mortgages,  &C.,  directed  the  house  to  be 
sold,  and  then  gave  several  pecuniary  legacies, 
and  amongst  them  3U0/.  to  Q.  and  100/.  to  P., 
whom  he  appointed  his  executors.  The  will 
concluded  thus  :  "  And  to  Mr.  G.,  who  is  likewise 
my  L'lecutor,  any  sum  then  appearing  after  the 
contents  of  this  my  will  are  fully  complied  with 
and  fulfilled."  G.  died  the  day  after  the  testator, 
without  having  proved  the  will : — Held,  in  asuit 
by  his  executors  against  the  testator's  heir  and 
next  of  kin,  that  the  pbiinti&  were  entitled  to 
the  residue  of  the  testator's  estate,  including  the 
proceeds  of  the  house.  It  an  executor  is  also  the 
residuary  legatee,  he  is  entitled  to  the  residue, 
although  he  does  not  prove  the  wiU.  Oriffitht  v, 
Pfven,  1 1  Sim.  202. 

 Devise  of  Perioaal  Estate.  1  — W  here  a  man 

devises  hia  real  estate  to  be  sold  to  pay  debts 
and  certain  pecuniary  legacies,  and  subject 
to  his  debts  and  legacies  devises  his  personal 
estate  to  his  sister  : — Held,  that  the  proceoU  of 
the  real  estate  passed.  Mallabar  v.  JUallabar, 
Cas.  t.  Talb.  78. 

 Trusts  by  Refsrenoe— Cho^  Debts. 

— A.,  by  wiU,  devises  his  real  estate  to  trustees 
in  trust,  to  sell  the  same,  in  order  to  pay  off  the 
incumbranceg,  and  apply  the  residue  as  he 
directed  with  respect  to  residue  of  his  personal 
estate;  he  devises  the  residue  of  his  persorml 
estate,  after  payment  of  debts  and  legacies,  to 
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exGcatore  on  trusts : — Held,  on  conntruction,  that 
Borpliu  mon^  prodaced  hj  nle  at  retA.  «Btetfle, 
was  charged  with  tiie  paTiueiit  of  simple  contract 
debts.  XidMjf  t.  OouumaJur,  7  Bro.  P.  C,  678  ; 
2  B.  B.  118. 

—  L^M7  —  Lapn.]  —  A  legacy  out  of 
the  produce  A  a  oopyhold  estate  directed  to 
Iw  sold,  faUing,  was  held  to  pass  hy  the  reai- 
doarjr  clause  against  the  heir,  the  object  bdng  a 
general  conTsrnon  oat  and  oat.  JTmiMU  t. 
Abbott,  4  Ves.  802. 

Devise  in  trust  to  sell,  but  sot  for  less  than 
10,000/.,  and  to  pay  several  sums  amounting  to 
7,800/.,  and  the  oveiplDS  moneys  arising  from  the 
sale  to  A. Held,  a  specific  l^acy  of  10,000/., 
and  the  sale  producing  less,  A.  and  the  others  to 
abate ;  legacies  to  charity,  void  by  the  stat.  iS 
Qeo.  2,  c.  36,  fell  into  the  general  residue.  Pat/e 
T.  Leapmgwell,  18  Yes.  463  ;  11  R.  It.  234. 

Devise  of  freeholds  to  be  sold,  and  after  pay- 
ment (tf  debts  the  residue  to  be  invested  on 
certain  trusts : — ^Beld,  a  conversion  even  as  to.  a 
share  of  which  the  gift  lapsed.  Barber  v.  Barber, 
8  Myl.  &  C.  688  ;  8  L.  J.,  Ch.  86 ;  7  lb.  70 ;  2 
Jur.  1029;  1/J.  915. 

 Besidnary  Legatees.] — Atestator  directed 

the  payment  <^  his  funeral  expenses  and  lawful 
debts  out  of  the  proceeds  of  his  property,  and 
directed  the  sale  of  all  his  landed  property  in  the 
Landed  Estates  Court,  for  its  full  value,  with  the 
exception  of  one  estate,  which  he  devised  to  A. 
for  life,  and  at  her  death  to  B.,  with  remainder 
to  T.,  who  was  constituted  residuary  legatee.  He 
left  several  pecuniary  legacies,  not  stating  out  of 
what  fond  they  were  to  be  paid Held,  that 
the  direction  for  sale  of  the  real  estate  amounted 
to  a  conversion  of  it  out  and  out  into  personalty, 
for  the  general  objects  of  the  will,  and  that  the 
surplus  of  the  procee<is  of  the  sale  passed  to  the 
residuary  legatee,  and  not  to  the  heir-at-law. 
Singletim  v.  Sbmlinmn,  3  App.  Cos.  404  ;  88  L.  T. 
65S ;  26  W.  B.  722. 

Xized  Fund— Interest  of  Prodnee  of  Seal  Es- 
tate.]— A  bequest  of  a  moiety  of  the  interest  of 
the  residue  of  the  testator's  personal  estate  : — 
Held,  upon  the  context  of  the  will,  to  pass  the 
interest  of  the  proceeds  of  real  estate,  wmch  were 
directed  to  be  invested  so  as  to  form  one  mixed 
fund  with  the  residue  of  the  personalty.  Byam 
T.  JAhKoh,  1  Buss.  H.  603;  8  L.  J.  (OA)  Ch. 
166. 

 Charitable  LegaeiM.]— Where  a  testator 

directed  his  real  aad  personal  estate  to  be  sold, 
and  his  debts  and  levies  to  be  thereout  paid, 
including  certain  charitable  legacies,  and  gave 
the  residue  of  the  mixed  fund  to  A.  and  Ik  : — 
Held,  the  failure  of  the  charitable  legacies  to 
enure  to  the  benefit  of  A.  and  B,  Gi-eea  v. 
JaeitoH,  2  Buss.  &  M.  238.  Affirming,  5  Kuss. 
36. 

Real  estate  directed  to  be  sold,  and  tc^ther 
with  personal  applied  (inter  alia)  in  charitable 
purpose  and  "  that  the  trustees  should  place  out 
all  the  residue  of  testator's  estate,  and  the  interest 
thereon,  on  securities,  and  divide  it,  kc.''  : — Held, 
first,  that  the  bequest  as  to  the  diariiy  was  void  ; 
and  next,  that  the  whole,  as  to  the  otner  matters, 
was  turned  into  personalty.  Burour  v.  Motteum, 
1  Ves.  sen.  820. 

  Beddnary  Oift  of  PmsuL  Sttate.} 


—  A  testator  gave  all  his  real  and  personal 
estate  to  trustees  to  convert  into  money,  and 
oat  of  the  proceeds  of  the  conversion  to  pay 
certain  legacies  and  annuities,  and  he  directed 
his  trustees  to  hold  the  residue  of  his  perronal 
estate  so  converted  into  money,  upon  trust  to  pay 
the  income  for  the  benefit  of  bis  four  natural 
children,  or  such  at  them  as  might  be  living  at 
bis  death,  nntil  they  should  attain  twenty-one 
or  marry,  and  when  they  attained  that  age 
upon  trust  to  pay  or  transfer  the  reeidac  of 
his  personal  estate  unto  the  four  childrcD  in 
equal  shares  as  tenants  in  common : — Held, 
first,  that  the  residuary  clause  passed  all  the  real 
estate  which  he  bad  before  directed  to  be  con- 
verted as  well  as  all  the  personalty.  Spmeer  v. 
WiUon,  42  L.  J.,  Ch.  764  ;  L.  R.  16  Eq.  501;  2» 
L.  T.  19. 

Held,  also,  that  the  shares  of  the  four  children 
did  not  vest  till  twenty-one,  and  that  the  share 
of  one  child  who  die<l  under  twenty-one  was 
undisposed  of,  and  passed  as  to  the  rralty  to  the 
heir-at-law,  and  as  to  the  personalty  to  the  next 
of  kin  of  the  testator,  lb. 

A  testator,  by  his  will,  made  in  1872,  after 
certain  legacies,  devised  his  real  estate  and  be- 
queathed the  residue  of  his  personal  estate  to 
trustees  to  sell,  and  to  dispose  of  the  net  moneys 
to  arise  from  such  real  and' reairlnary  personal 
estate  (after  payment  of  his  debts,  foneial  and 
testamentary  expenses, and  legacies),  "according 
to  the  trusts  thereinafter  declared  concerning 
the  same,"  with  a  discretionary  power  for  the 
trustees  to  postpone  the  8ale,and  let  and  manage 
his  unsold  real  estate,  and  with  a  declaration 
that  the  unsold  real  estate  and  outstanding  per- 
sonal estate  should  be  subject  to  the  trusts  there- 
inafter declared  concerning  the  net  moneys,  and 
that  the  rents  should  be  annual  income  for 
the  purpose  of  the  same  trusts,  and  such  real 
estate  should  be  considered  as  converted  in 
equity.  And  be  directed  his  trustees  to  stuod 
possessed  of  the  net  moneys  to  arise  fts  afore- 
said, npon  trust  to  pay  an  annuity,  and  subject 
thereto,  and  to  the  payment  of  his  debts,  legacies, 
funeral  and  testamentary  expenses,  to  stand 
possessed  of  bis  "  residuary  persona!  estate  "  upon 
trust  as  to  one  moiety  for  his  son  absolutely,  and 
as  to  the  other  moiety,  for  his  daughter  for  her 
life,  with  remainder  tar  her  children : — HcM, 
that  tboo^  there  was  no  express  direction  as 
to  the  proceeds  of  the  sale  of  the  real  estate, 
they  did  not  go  to  the  heir-at-law,  but  were 
included  in  the  trusts  of  the  residuary  personal 
estate.  Covrt  T.  Btusktand,  45  L.  J.,  Ch.  214  ; 
1  Ch.  D.  6U6. 

A  testator,  by  hfs  will,  empowered  his  exe- 
cutors to  pay  his  debts  and  faneral  ami  tes- 
tamentary expenses  out  of  the  piwecda  of 
his  property,  and,  after  reciting  that  he  was 
possessed  of  landed  and  chattel  property,  as 
stated  in  a  schedule,  dii-eoted  hia  executors  to 
sell  his  landed  property,  and  then  proceeded 
to  givo  a  number  tit  large  pecuniary  IcgactcF, 
wilhoat  stating  ont  ot  what  fund  they  were 
to  be  paid,  and  appointctl  a  residuary  legatee. 
The  amount  of  the  l^acics  far  exceeded  that 
of  the  testator's  pure  personalty  as  set  out  in 
the  schwhilc,  or  at  the  time  of  his  death  a  year 
nflcrn-ai-ds,  when  he  bad  practically  no  debts  : — 
Held,  that  the  direction  to  sell  the  real  estate 
amounted  to  a  conversion  of  it  oat  and  out  Into 
personalty  so  as  to  make  the  legacies  payable 
thereout,  and  to  cause  the  surplus  to  pass  to  the 
resiiluary  legatee.  The  nnsuc^saf  ul  heir  ordered 
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to  abide  his  own  costB.    Watmt  T.  JruiuUil,  Ir. 

B.  11.  £q.  53. 

b.  OonTandon  Inoompleto. 

Charitable  Lagaey  ndiabla  oat  of  Boal  Iitato 
— After  Pajment  o£"] — Where  devisor  directs 
after  payment  of  8001.  to  charity,  to  be 
mised  by  sale  of  real  estate,  the  residue  thereof 
should  f(o  to  the  lesidiuaj  devisee  : — Held,  legacy 
to  charity  being  Toid,  8001.  goes  to  heir,  and  not 
to  residtiaiy  devisee.  Jaiuf  v.  Jlitehell,  I  Sim. 
8.  290 ;  1  L  J.  (OA)  Ch.  163. 

Proeeods  of  Land— Charitable  Legacy  ont  oC] 

— Devise  of  lands  to  be  sold,  and  ^rt  of  the 
money  arising  1^  sale  to  go  to  charitable  uses, 
and  the  residue  ol  the  money  is  given  over. 
So  much  as  is  given  in  mortmain  shall  lapse  to 
heir,  and  not  go  to  the  residuary  l^ateea. 
Oratenor  v.  Hallum,  Ambl.  643. 

  Bnrploi— eift  of  all  Penonal  Sitoto 

ud  Bflteti.}— A  testator  devised  hisiealestateto 
trustees  iu  trust  for  sale,  and  oat  of  the  proceeds 
and  ont  of  the  rents,  till  sale,  to  pay  his  debts 
and  the  trustees'  costs,  charges,  and  expenses, 
and  then  upcm  trust  to  pay  three  legacies  of  600/. 
each ;  and,  as  to  all  hia  personal  estate  and 
effecte,  the  testator  gave  the  same  to  T.  B.,  his 
executors,  administratora,  and  assigns  :  —  Held, 
that  the  will  did  not  give  to  T.  R.,  nor  dispose 
of,  the  surplus  of  the  beneficial  interest  in  the 
produce  of  the  testator's  real  estate,  after  paying 
the  charges  which  ought  to  be  considered  as  im- 
posed thereon  ;  and  that  such  surplus  belongs  to 
the  bcir-at-law.  Gtllig  v.  BAinn,  1  De  O.  Sm. 
231 ;  16  L.  J.,  Ch.  251 ;  11  Jar.  362. 

 FreeholdiaiidleaHlioldi— Sorplu— Kar- 

■hlUiag.  3— Testatrix  devised  all  her  messuages, 
Ac.  and  real  estate  to  trustees,  to  sell  and  pay 
foneral,  Ac,  expenses  and  legacies,  except  her , 
charitable  legacies,  which  she  directed  to  be  paid 
ODt  of  her  personal  estate  l^ally  apjdicable  for 
that  parp<»e,  not  out  of  any  part  of  her  said 
messaages,  Ac ;  and  she  also  directed  her 
trustees  to  keep  separate  accounts  of  the  pro- 
ceeds ot  her  messuages,  and  of  her  personal  estate 
legally  applicable,  as  foresaid ;  and  that  if  pro- 
cmls  from  messuages  should  be  insufficient  to 
pay  the  l^acies,  trustees  to  apply  her  personal 
estate,  and  she  gave  her  personal  estato  and 
effects  undisposed  of  to  A. :— Held,  first,  that 
though  personal  estate  was  more  than  sufficient 
for  chari^,  no  part  of  it  could  be  aopUed  to  pay 
otim  l^acies,  until  proceeds  of  real  estate  were 
exhausted ;  secondly,  that  testatrix's  leasehold 
passed  to  trustees  under  devise  ol  all  her  mes- 
suages, Ac  ;  thirdly,  that  her  heir  and  next-of- 
kin,  uid  not  residuary  legatee,  were  entitled  to 
■Drplna  proceeds  of  freeholds  and  leaseholds ; 
and,  fourth,  that  freeholds  having  been  properly 
sold  in  heir's  Ufetime,  the  surplus  was  psjt  of  his 
pmonal  estate.  Dviam  v.  Dawton,  2  Bim.  A  8. 
327  ;  8  L.  J.  (as.)  Ch.  195. 

 Cbarfo  of  Legaeiei— Snrplu  Penonalty 

•ftar  ChaxgM—Karshalling.]— Devise  of  free- 
hold estate,  in  trust  to  sell  and  apply  the  money 
towards  payment  of  the  legacies  ;  the  residue 
the  personal  estate,  after  payment  of  debts, 
kgades,  Ac,  upon  tnut  to  convert  all  the  said 
n^ne  teatattn'^  penoniU  estate  into  ready 
money  to  be  laid  oat  In  beeluM  propertr,  to  be 


settled.  The  personal  estate  leaving  a  residue 
beyond  the  charges,  the  real  estate  a  resulting 
trust  for  the  heir-at-law,  and  charged  with  the 
legacies,  not  primarily,  but  as  an  auxiliaiy  fund 
to  the  personal  estate.  JftMyAom  v.  Juaton,  1 
Yes.  A  B.  410  ;  13  B.  B.  251. 

KlzAd  Toad— XofMj— lapM— btontira.]— 

A  testator  gave  her  real  estates  upon  trust  to  be 

Bold,  and  directed  the  moneys  to  arise  from  such 
sale  to  be  considered  and  taken  as  part  of  her  per- 
sonal estate ;  she  then  willed  that  out  of  the 
moneys  to  arise  from  such  sale,  and  out  of  all 
other  her  personal  estate,  certain  pecuniary 
legacies  should  be  paid,  and  bequeathed  all  the 
residue  of  her  personal  estate,  and  of  the  moneys 
arising  from  the  sale  of  her  real  estates,  upon 
trust  for  two  persons  and  their  children.  Some 
of  the  pecuniatT  legatees  died  in  the  testatrix's 
lifetime  :  —  Held,  that  the  conversion  of  the 
real  estate  into  personal,  directed  by  the  will, 
was  not  absolute  but  partial  only,  for  the  pur- 
pose of  making  good  the  pecuniary  legacies,  imd 
that  such  of  those  legacies  as  had  lapsed,  in  so 
far  as  they  were  payable  out  of  the  produce  of 
real  estate,  had  lapsed  for  the  benefit  of  the  heir 
at  law.  Amphlett  v.  Parke,  2  Buss.  A  M.  221 ; 
9  L.  J.  (O.S.)  Ch.  161.  Reversing  on  these  pointa 
5.  C,  1  Sim.  275  ;  4  Russ.  75  ;  5  L.  J.  (OA) 
Ch.  139.  The  suit  was  compromised  oQ  appeal 
to  the  House  of  Lords.  See  1  M/L  A  K.  6S8, 
660,11. 

 PeouiaiylegiCT  not  SifpoMdtf.]— Tes- 
tator gave  real  estate  to  he  sold  and  the  produce 
to  be  considered  as  port  of  his  personal  estate,  and 
thereout  and  out  of  his  personal  estate  gave 
legacies  to  his  next  ot  kin,  heir,  and  others ;  he 
gave  other  estates  to  be  sold  and  the  produce  to 
be  considered  frton  henceforth  as  other  part  of 
his  said  personal  estate,  and  to  be  disposed  of  in 
manner  following;  he  then  gave  legacies,  and 
some  estates  specifically,  and  other  legacies  out 
of  his  said  tnut  moneys,  and  personal  estate ; 
and  gave  his  executor  1,0001.  to  be  disposed  of 
according  to  any  instructions  he  might  leave 
in  writing  ;  and  gave  all  the  residue  of  his 
goods  and  chattels,  and  personal  estates  and 
effects,  whatsoever,  subject  to  debts,  legacies, 
Ac.  No  instructions  being  found,  tiie  heir  is 
entitled  to  the  1,0001.  CoUint  t.  Wakeman,  2 
Ve8.683. 

 Aroofa'tmeat  of  "Ketldiuay"  Xzoob- 

toii.] — Devise  of  real  estate  to  be  sold,  the 
object  being  a  provision  for  legacies,  is  not  an 
absolute  conversion,  and  is  therefore  a  resulting 
trust  for  heir-at-law  as  to  surplus,  though  a  re- 
siduary legatee  is  appoiuteJ.  Berry  v.  Usher, 
11  Vea.  87. 

  Bosidnary  L^tees  "Appointed  and 

DeriBod" — L^^aoy  to  Heir.] — The  intention  of 
testator  being  to  provide  an  aoziliary  fund  for 
legacies,  and  not  a  complete  conversion  oat  and 
out,  the  residue  of  real  estate,  after  making 
good  the  deficiency  of  the  personal  in  payment 
of  legacies,  is  a  resulting  trust  for  the  heir,  not- 
withstondingalegacy  given  him,  and  the  testator 
"appointed  and  devised  residuary  legatees." 
Xdlett  V.  SelMt,  1  Ball  A  B.  633  ;  12  R.  B.  64. 
Affirmed,  3  Dow,  248  ;  15  B.  B.  63. 

A  lega^r  to  tha  hdr  not  sofflcient  to  defeat  his 
claim  to  the  undisposed  real  estate.  Xh. 

Whether  the  case  of  resulting  trust  arise 
between  the  heir  and  next-of-kin,  or  heir  and 
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residuar;  legatee,  the  question  is,  what  is  the 

residue  ?  lb. 

 Besidiuiry  LegatM.] — In  December,  1867, 

J.  devised  her  moiety  of  the  freehold  lands  of  B. 
to  her  sister  I-.,  for  life,  to  whom  she  also  left 
certain  personalty  absolutely,  and  appointed  her 
"residuary  legatee."  The  testatrix  then  pro- 
ceeded, subject  to  L/s  life  estate,  to  declare  a 
trust  for  the  sale  of  the  premises,  and  out  of  the 
proceeds  gave  two  effectual  legacies,  and  several 
charitable  bequcste  which  subsequently  failed 
from  her  dying  within  three  montlis  of  the  date 
of  her  will.  L.  having  died  in  July,  18G9 : — 
Held,  that  the  words  "  residuanr  l^tee  "  refer- 
ring primA  facie  to  personalty,  there  was  nothing 
in  the  context  of  J.'s  will  to  enlarge  their  opera- 
tion into  a  gift  of  real  estate,  and  that,  conse- 
quently, her  heir-at-law  took  the  realty  or  its 
proceeds,  which  became  undisposed  of  from  the 
feilun:  of  the  charitable  bequests  charged  thereon ; 
but  that,  since  the  puipose  for  which  a  con- 
version had  been  directed  had  not  wholly  failed, 
be  took  such  real  estate  as  personalty.  Hamilton 
V.  l!\fot,  Ir.  E.  6  Eq.  572. 

Beal  and  Ferional  Estate— Dsvise  to  Exeeutor 
to  Pay  Debts  and  Lsgaoies— Oift  to  Exeontor  of 
"  Rest  and  Boslduo."] — Real  and  personal  estate 
devised  to  the  executor  in  trust  to  pay  debts  and 
legacies,  thereat  and  residue  to  himself,  the  only 
purpOBe  of  devising  the  real  appearing  to-be  to 
insure  payment  of  the  debts,  without  any  in- 
tention to  disinherit  the  heir : — Held,  only  a 
charge,  and  that  the  heir  was  entitletl  to  the 
surplus  the  reid  estate.  Salliday  v.  Hudwn, 
8  Ves.  210. 

 01ft  to  Executor  for  Purposes  of  Will 

— Constraotion.]— Under  a  gift  of  real  and 
residuary  personal  estate  to  a  person  appointed 
executor,  "  to  enable  him  to  carry  into  effect  the 
purposes  of  this  my  will,"  the  court  refused  to 
admit  extrinsic  evidence  to  show  that  the 
executor  was  entitled  beneficinUy,  and  was  not 
a  trustee  merely  for  the  heir  of  the  suriJus  real 
estate,  the  heir  being  entitled  by  construction, 
and  not  by  implication  of  law.  Ham  v.  Fetchet, 
lljur.  (N.8.)  669  ;  12L.T.727;  1SW.R.987. 

Beal  Estate— Will— Power  of  Sal*.]— The 

produce  of  real  estate,  sold  under  a  power  in 
a  will,  passed  by  a  residuary  clause  with  the 
personal  estate,  the  object  being  a  conversion 
out  and  out ;  but  part  remaining  unsold : — 
Held,  a  resulting  trust  for  heir-at-Uw.  Brown 
V.  Sigg,  7  Ves.  279. 

Koney'  to  be  Laid  Out — Settlement,  Articles 
for — Money  at  Homo.]  —  Money,  by  marriage 
articles,  agreed  to  be  laid  out  in  land,  and 
settled  on  the  husbuid  and  wife,  and  their 
issue,  remainder  to  the  right  beirs  of  the  hus- 
band ;  though  the  money  at  first  is  bound  by 
the  articles,  yet  when  the  husband  ond  wife 
are  dead  without  issue,  the  money  is  iu  the 
disposal  of  the  husband,  and  will  be  aiiscts,  and 
go  to  his  executor  and  atlministrator,  and 
i  fortiori  to  his  residuary  legatee.  Ckicke^er 
V.  JiiclteTttaff,  2  Vera.  295. 

See  also  Bow  t.  ^rewahvry.  6  Bro.  F.  C. 
144. 

4.  EXPBESS  DEOLARLIIOB,  EFTEOT  OT. 

V^Um  to   CwTtrt  —  "  All  Proper^ 


being*  Perional.'-']  — '  Upon  a  direction  to. 
convert  all  testator's  real  and  personal  estate 
into  money,  and  at  a  certain  time  to  invest  a 
sum  out  of  personal  estate  for  a  charity,  and  at 
the  end  of  twelve  months  to  lay  out  the  residue, 
"all  his  property  being  personal."  for  other 
charitable  purposes  : — Held,  that  the  charitable 
purposes  failed,  so  far  aa  the  fund  arose  from 
the  real  estate,  or  any  other  than  pure  personal 
property,  and  that  the  heir  was  entitled  to  so 
much  of  the  residue  of  the  mixed  fund  as  arose 
from  the  sale  of  the  real  estate  ;  the  heir  is  not 
affected  by  the  actual  conversion  of  land  into 
money,  and  so  much  of  the  interest  as  is  not 
exhausted  by  tlie  disposition  belongs  to  him; 
but  when  it  can  be  clearly  ascertained  that  the 
intention  of  the  testator  is,  that  the  produce  of 
his  real  estate  shall,  to  nil  intcnta  and  purposes, 
be  treated  as  jwrsonal  estate,  so  as  to  devolve 
upon  the  persons  entitled  thereto,  the  court 
will  give  effect  to-  that  intention,  whether 
directly  expressed  or  necessarily  to  be  inferred. 
Jokruon  V.  Wood*,  2  Beav.  4u9  ;  9  L.  J.,  Ch. 
244. 

HogatiTO  Words  —  ffezt  of  Kin.]  —  Where 

there  is  no  gift  of  the  undisposed-of  residue,  a 
testator  cannot  by  negative  words  exclude  one 
of  his  next  of  kin  from  participating  in  it, 
Juhnton  V.  Joknton,  4  Beav,  318. 

 Heir.] — Upon  a  devise  of  personal  and 

real  estate  for  sale,  to  be  held  by  the  trustees  as 
a  fund  of  personal  estate  only,  and  no  part  by 
reason  of  any  event  to  lapse  or  result  for  the 
benefit  of  the  heir-at-law ;  and  the  testatrix, 
after  t>equeathing  certain  legacies,  directed  the 
residue  of  her  estate  to  be  paid  and  a{>plied  as 
she  should  thereafter  appoint,  and  she  made  no 
appointment ; — Held,  that  the  heir  was  entitled 
to  the  proceeds  of  the  real  estate  undisposed  of 
by  the  will.  Fiteh  v.  Weber,  6  Hare,  146  ;  17 
L.  J.,  Ch.  361 ;  12  Jur.  645. 

Prooseda  of  Beal^  to  bo  Ooniidend  **  Ftr- 
sonal  Estate  to  all  Intent*  and  PnrpoMi,"] 

— Devise  and  bequest  of  freehold,  copyhold,  and 
leasehold  estate,  upon  trust  for  sale,  with  a 
direction  that  the  proceeds,  after  payment  of 
all  costs,  charges,  and  expenses  attending  the 
same,  sbiall  be  considered,  to  all  intents  and 
pur^Ktses,  08  part  of  the  testator's  personal  estate ; 
and  a  gift  fk.  the  residue  of  his  money,  LondtHi 
Assurance  stock,  securities  for  money,  &c.,  to 
the  London  Hospital  for  the  purposes  of  the 
charity  : — Held,  that  the  real  and  personal  estate 
were  thrown  into  one  mass  ;  and  that  the  charge 
of  debts,  legacies,  and  costs  were  to  be  appor- 
tioned between  the  real  and  personal  estate 
pro  ratft.  Kobinton  v.  Laadtm  Hogpital  (^Goter~ 
nvri),  10  Hare,  19  ;  22  L.  J.,  Ch.  754. 

A  direction  that  the  proceeds  of  the  real  and. 
leasehold  estate  should  be  considered  as  part 
the  ])ersonal  estate,  doc»  not  take  away  the  ri^t 
of  the  heir ;  nor  does  the  addition  to  that 
direction,  that  the  real  estate  shall  be  taken  to 
be  personal  estate  "to  all  intents  and  purposes" 
take  away  that  right.  lb. 

Intention  to  Ditpose  of  all  Boat  anA 
Personal  Estate  —  Suiplns  Undioposod  olj— > 
Testatrix  by  her  will,  after  expressing  an  inten- 
tion to  dispose  tA  all  her  real  and  personal  estate 
as  thereinafter  mentioned,  gave  certain  l^adea 
and  appointed  A.  and  B.  her  executors,  and  gan- 
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to  them  and  their  heira  nil  lawful  powers  and 
sathorities  to  conduct  and  mniingc  her  freehold 
estates,  so  as  tliat  the  same  might  at  their  dis- 
cretion be  sold  and  conrertetl  into  mooej,  and 
the  directed  that  the  net  mon^  E>hould  fonn 
part  (rf  her  personal  estate;  and  for  those  and 
cveryother  purpose  connected  with  her  i)roperty, 
whether  real  or  personal,  she  inrestetl  A.  nud  B., 
and  the  survivor  of  them,  and  his  heirs,  executors, 
and  adnnnistrators,  with  her  full  authority  ;  and 
she  <Lirecte«l  that  any  untlisposed-of  surplus  of 
mooeys  should  be  paid  as  she  shoulil  by  any 
future  writing  or  will  direct ;  she  did  not,  how- 
ever,  make  any  fature  writing  or  will.  After 
her  death  A.  and  B.  sold  her  real  estates.  Her 
personal  estate -n-as  sufficient  to  pay  her  debts 
and  legacies : — Held,  that  her  heirs,  and  not  her 
next  of  kin.  were  entitled  to  >he  moneys  pro- 
dnoed  hy  the  sale.  Flint  t.  W<trnH,  10  8im. 
124;  ISJnr.SlO. 

pTooeedt  of  BmI^  to  be  deemed  Pereonal 
Xetate — Share  Vndispoud  of.]— A  testator  de- 
mised freehold  estates  upon  tru-st  to  sell,  with  a 
declaration  that  the  moneys  to  arise  from  such 
nle  shoold  be  deemed  part  of  his  personal  estate, 
and  that  the  income  thereof  till  sale  should  be 
oonaklered  as  part  of  the  income  of  his  personal 
estate,  and  be  subject  to  the  disposition  of  his 
personal  estate  thereinafter  made.  The  testator 
then  gave  his  personal  estate  upon  trust  for  fotu* 
persons  as  tenants  in  common.  By  a  codicil  the 
testator  reroked  the  residuary  gift  to  one  of  the 
fbor,  who  was  also  the  testator's  heir-at-law  and 
customary  heir : — Held,  that  the  heir  was  en- 
titled to  so  much  of  the  lapsed  residue  as  con- 
sisted of  real  estate,  Oorthn  t.  MkintoH,  1  De 
O.  it  Sm.  478. 

  lApM.]— A  tcstatOT  devised  real  estate 

to  trustees  upon  trust  to  sell,  and  as  to  the 
moneys  to  arise  by  snch  sale,  directed  that 
tbey  should  sink  into  and  be  deemed  part  of  the 
residue  of  his  personal  estate,  and  be  appUed 
accordingly  ;  he  then  bequeathed  all  the  residue 
at  his  personal  estate  to  the  same  trustees  upon 
trust  for  his  sons  and  daughters  in  equal  pro- 

Srtions.  One  of  the  sons  died  in  the  testator's 
etime : — Held,  that  the  share  of  the  deceased 
sou  in  the  produce  of  the  real  estate  was  to  be 
deemed  real  estate  and  as  undisposed  of  by  the 
will,  and  that  it  went  to  the  heir-at-law  of  the 
testator.  2aj/l»r  t.  Taylur,  3  De  G.  M.  &  G. 
29U ;  23  L.  J.,  Ch.  743 ;  17  Jur.  683 ;  1  W.  B. 

The  decision  in  PhUliju  v.  PkUlip*  (1  MyL  Ic, 
K.  049),  overruled.  lb. 

A  testator  gave  his  real  and  personal  estate  to 
trustees,  to  raise  an  annuity  for  his  widow  and 
invest  the  snqilus;  and  after  her  death  he 
directed  a  sale  of  his  real  estate,  and  declared 
that  the  produce  shoidd  be  deemed  to  be  part  of 
bis  peieonal  estate,  and  shoald  be  subject  to  the 
disposition  of  his  iwrsonal  estate,  which  he  gave 
to  his  children  : — Held,  that  the  realty  was  con- 
verted into  personalty  only  for  the  purposes  of 
the  will,  and  that  the  heir  of  the  testator  was 
entitled  to  so  much  of  the  real  estate  as  had 
luaed  by  the  <leath  of  a  child  in  the  testator's 
lifetime.    Bedford  v.  Svd/ord,  35  Beav.  584. 

  Sorplu  to  ExeentOM.]— Lands  devised 

to  be  sold  for  payment  of  bis  debts,  and  that  the 
snrplns  sbould  be  deemed  part  of  his  personal 
fevtate,  and  to  go  to  bis  execntora ;  and  gives  hfs  I 


executors  100^  a-piece  as  a  legacy  :  the  surplus 
decree<l  a  tniat  in  the  executors,  and  subject  to 
distribution.  Bristol  CCountett)  v.  ffungtrford. 
Pre.  Ch.  81  ;  2  Vcm.  645. 

 Sorplu  **  as  part  of  Fenomal  Eatate."]— 

A  testator  devised  his  real  estates  to  A.  and  B., 
in  trust  to  sell  and  pay  off  all  incumbrances 
thereon,  and  stand  poss<^sed  of  the  residue  "  as 
part  of  his  personal  estate."  He  bequeathed  his 
personal  estate  to  the  same  persons,  in  trust  to 
convert,  and  with  the  produce  thereof,  and  of 
the  sales  of  his  i-eal  estates,  to  pay  his  debts,  &e., 
and  the  legacies,  anfl  to  nay  the  residue  to  whom 
he  should  give  the  same  by  codicil  He  made  no 
gift  of  the  residue  : — Held,  first,  that  the  incum- 
brances were  payable  out  of  the  real  estate  ; 
secondly,  that  the  debts  and  legacies  were  pay- 
able pari  passa  out  of  the  mixed  fund  composed 
of  the  pitxluce  of  realty  and  personalty ;  and, 
thirdly,  that  of  the  surplus,  the  part  arising  from 
realty  belonge<t  to  the  heir,  and  that  from  the 
personalty  to  the  next  of  kin.  Shallerim  v. 
Wright,  12  Beav.  605. 

Seal  Eitato— Slreetion,  Tnrpoie  of  Dis- 
tillnitloii"  V.  to  be  Cam^ored  Personal.] — 

A  testator  empowered  his  trustees  to  sell  his  real 
estate,  and  directed  If.,  "  for  the  purpose  of  dis- 
tribution," to  be  considered  personal  estate.  He 
then  gave  it  and  his  personal  estate  to  certain 
persons,  with  an  ultimate  limitation  to  "his  own 
ri^t  heirs  and  next  of  kin,  according  to  the 
respective  natures  and  qualities  thereof."  The 
prior  limitations  having  failed: — Held,  that 
there  was  no  absolute  conversion,  but  that  the 
heir-at-law  took  the  produce  of  the  realty. 
Edioarda  v.  Turk.  23  Beav.  268. 

  Settlement— Power  of  Sale— Appointed 

Share — Deolaration,  Froeeedi  of  Sale  to  be  Per- 
sonal^.]—I'arcnts  having,  under  a  settlement 
of  real  estate,  which  contained  powers  of  sale  and 
exchange,  with  a  trust  for  reinvestment  of  pur- 
chase moneys  in  land,  a  power  of  apiKiintmenb 
amongst  their  children,  appointed  a  share  to 
H.  11.  S.,  one  of  the  children,  and  declared  that 
the  shares  and  interests  of  the  persons  beneficially 
iuterestc<l  in  the  moneys  arising  from  any  sale  of 
the  premises,  should  be  of  the  quality  of  per- 
sonal estate  ; — Held,  that  the  share  of  H.  H.  S. 
was  converted  in  equity  into  personalty  by  the 
terms  of  appointment.  Webb  v.  Sadler,  42  L.  J., 
Ch.  498  ;  £..  R.  8  Ch.  419  ;  28  L.  T.  388 ;  21 
W.  B.  394. 

Bole  Heixeii  oad  Bxeentrlx,  ^Qobttnunt 

of.]  —  One  makes  his  wife  his  sole  heiress 
and  executrix  of  all  his  real  and  personal  estate, 
to  sell  and  dispose  thereof  at  her  pleasure 
to  pay  his  debts  and  legacies,  and  gives  his 
brother  (who  was  his  next  of  kin  and  heir)  5i. ; 
the  wife  has  the  residue  to  her  own  use,  and  not 
OS  a  trustee.  BtigerM  v.  Bagen,  8  P.  W.  193 ; 
fJcl.  Ch.  Co.  81 ;  Co.  t  Talb.  268. 

5.  DisTiKcnoN  or  Chabqe  dpon  akd  Ez- 

CBPTION  FBOH  DBVISE. 

Oliarltable  01ft— Charge.] — Money  charged 
upon  a  real  estate  for  a  charity,  void  by  the 
S;atute  of  Mortmain,  shall  sink  in  favour  of  the 
specific  devisee  ;  not  to  go  to  the  heir  at  law  or 
residuaiT'  legatee.  Secus,  when  it  is  an  exception 
out  of  tuc  devise.    Wright  v.  Itote,  I  Bro.  C.  0. 
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  Xxo«ptioB.] — Where  a  real  estate  is 

directed  to  be  sola,  and  a  part  of  the  produce  is 
to  be  applied  to  a  purpose,  viz.  a  charitable 
legacy,  which  fails,  and  the  residue  of  the  pro- 
duce is  given  orer,  the  heir,  and  not  the  residuaty 
devisee,  vill  take  the  sum  intended  for  the  par- 
ticular purpose.  Where  the  real  estate  is  not 
directed  to  be  sold,  and  the  residuary  gift  is  not 
of  the  produce,  but  of  the  corpus  of  the  estate, 
then  it  a  gift  intended  for  a  particular  purpose 
which  -  fails  is  to  be  considered  as  an  exception 
fnan  the  residuary  gift,  the  heir  will  take  ;  if  it 
is  to  be  considered  as  a  charge  upon  the  devised 
estate  the  residuary  devisee  will  be  entitled  to 
the  benefit  of  the  failaze.  Cooke  v.  SlatUmer^ 
a.,  3  HyL  &  K.  262. 

Tnut  to  Balsa  8nm  —  Oift  of  Eitats 
*<Aftar  Balling  u  AftorMaid "  —  Charge.] 

— Freeholds  were  devised  upon  trost  to  raise 
2,000;.  "by  sale  or  otherwise,"  and  to  per- 
mit the  testator's  son,  P.,  to  enjoy  the  estate, 
"after  raising  as  aforesaid,"  for  bis  life,  with 
trusts  in  remainder  for  F.'s  children ;  and  in  the 
event  (which  happened)  of  P.  dying  without 
leaving  issue,  in  trust  for  S.  and  T.  in  common 
in  fee.  Trusts  were  declared  of  the  2,00W., 
which,  as  to  1,000^.,  were  for  a  daughter  of  the 
testator  for  life,  and,  after  her  death,  for  her 
children.  The  2,000f.  were  not  raisc<l  till  after 
the  death  of  P.,  who  survived  S.  and  T.,and  kept 
down  the  interest  of  the  2,000Z.  Thedaiwhter. 
afterwards  died  without  ever  having  had  a  ^ild  : 
— Held,  6rst,  that  the  2,000Z.  was  a  chatge  upon 
the  devised  estate,  and  not  an  exception  out  of 
the  devise,  and  therefore,  as  to  the  above,  1,000/. 
sank  upon  the  daughter's  death  for  the  benefit  of 
the  inheritance.  Secondly,  that  the  1,0007.  formed 
part  of  the  real  estates  of  8.  and  T.  at  their 
decease.  Cooper,  In  re,  4  Dc  G.  M.  &  O.  757  ;  17 
Jur.1087  ;  1  W.R.231.  And  see  Kewbury,  lure, 
46  L.  J.,  Ch.  612  ;  5  Ch.  D.  746  ;  25  W.  R.  747. 

Tnist  of  Beal  and  Personal  Property  for 
A.  —  Direotioii  for  Bale  of  Part  —  Trust  of 
Prodoee  to  Answer  Annuitief— Charge.]— C,  iu 
1864,  gave  to  trustees,  their  heirSi  executors, 
admlnietiators,  and  assigns,  all  his  real  and 
personal  property,  of  whatever  nature  or  kind, 
in  trust  for  his  sister  S.  The  testator  dirccte<l 
that  certain  farms  shoidd  be  sold,  and  that  the 
money  obtained,  together  with  moneys  due  to 
him,  shonld  be  vested  iu  the  names  of  the 
treasurers  o£  the  Wesleyan  Uethodist  Missionary 
Society  on  annuity  ench  as  the  law  directed, 
soch  annuity  to  be  paid  to  his  sister  as  she  might 
direct.  After  the  decease  of  a  brother  and 
another  sister  and  C,  the  claim  to  the  annuity 
was  to  cease  : — Held,  that  the  testator  had  given 
his  property,  of  every  description,  upon  trust  for 
one  particular  person,  and  everything  given  to 
the  Wesleyan  Uethodist  Missionary  Society  was 
given  by  way  of  a  charge  thereon,  which,  having 
railed,  there  was  an  absolute  trust  in  favour  of 
C.  Carter  v.  Ilaawdl,  26  L.  J.,  Ch.  576  ;  3  Jur. 
(N.8.)  788  ;  5  W.  R.  388. 

The  25th  section  of  the  7  WilL  4  and  1  Tict 
c.  26,  is  to  be  construed  npom  the  principle  of 
asslniilating  a  residuary  devise  of  real  estate  with 
a  simiLir  bequest  of  personalty  ;  and  therefore  a 
devise  which  was,  by  construction,  residuary,  was 
held  to  pass  lands  which  had  been  included  in  a 
devise  void  as  being  contrary  to  law,  Xh, 

Xrait  for  Bale  of  Beil  Zitatfr— IHrtettoa  to  ?I7 


out  of  Prodnoe— Charge.]— A  testator  devisal 
estates  to  be  sold,  and  directed  a  sum  of  .I.OOW. 
to  be  paid  out  of  the  produce,  in  satisfaction  of 
a  similar  sum  settled  upon  the  wife  in  the  event 
of  her  surviving  her  husband  ^—Hcld,  the  wife 
not  having  survived  him,  that  this  sum  sunk  for 
the  benefit  of  the  pcrsonfl  entitled  to  the  residue 
of  money  arising  from  the  sale,  and  was  not  a 
resulting  trust  for  the  heir.  Xod  v.  JJenley 
CLord),  Dan.  822  ;  36  B.  B.660.  8.  0, 12  Price, 
213  ;  7  lb.  241. 

Devil*  for  Term  to  pay  Debto  —  After  a&d 
mbjaet  to  Tom  in  Btiiet  Settlement  —  Bigkt 
toBaddueof  Tom.]  —  A.,  by  will,  gave  landi> 
to  trustees  for  terms,  remainder  to  Lord  F.  and 
C.  P.  for  life.  The  trusts  of  the  terma  were  for 
payment  of  scheduled  debts,  and  to  make  as 
allowance  to  Lord  F.  and  C.  F. ;  the  debts  being 
stated  to  be  paid,  a  trust  results  to  the  tenants 
for  life ;  a  demurrer  by  the  trustees  to  a  bill  hy 
creditors  for  an  account  as  having  no  interest, 
therefore,  overroled.  BaTidmn  v.  Fotey,  2  Bro. 
C.  0.  203. 

See  alto  Besidoaty  Qifts.  coL  326,  ante. 


6.  DBTOLUnON  Afl  BKALTT  OR  VKBSOSAI.Tt. 

Mixed  Fund— Gift  to  Children  at  SI  or 
Marriage— Death  under  SI  of  Daogrhtor  tad 

Heir.] — A  testator  directs  a  mixed  fund  con- 
posed  of  the  produce  of  his  real  and  personal 
estate  to  be  applied  to  certain  specified  purposes, 
and  the  residue  to  be  divided  equally  among  Us 
children  or  child  at  twenty-one  if  sons,  uid 
twenty-one  or  marriage  if  daughters  ;  and  if  no 
child,  to  such  person  or  persons  as  he  should  by 
his  codicil  appoint.  The  testator  die*\  without 
having  made  a  codicil,  leaving  an  only  <lauglit^r 
his  heir,  who  died  under  twenty-one,  intestate 
and  unmarried :— Held,  that  so  much  of  the 
rc«duary  fund  as  was  constituted  of  real  estate 
descended  to  the  heir,  but  in  the  character  of 
personal  estate.  JesMpp  r.  Watto*,  1  UyL  ft  K. 
665  ;  2  L.  J.,  Ch.  iy7. 

Beal  Estate — Conveyanoe  on  Trust  C»r  Sale- 
Bum  Bireoted  to  be  Baieed.] — W.  conveyed 
estates  in  fee  to  trustees  to  sell  and  pay  debts, 
&c.,  and  afterwards  to  apply  the  residue  as 
follows  :  to  raise  a  sum  of  1,500^.  and  p^  the 
interest  to  D.  till  marriage,  and  |>ay  the  princi- 
pal to  D.  within  twelve  months  after  man-iage, 
then  to  divide  the  residue  in  shares  among  the 
plaintiflEs.  By  will,  he  gave  out  of  other  lan^  a 
charge  for  another  daughter,  the  residue  to 
plaintifiB.  D.  died  unmarried  ;  the  1,5002,  re- 
sulted to  the  settlor  as  a  resulting  trust ;  but  in 
his  hands  was  penon  il  estate,  and  passed  as  the 
residue  thereof  under  the  will,  and  not  under  the 
deed.    ITewUt  v.  Wright,  1  Bro.  C.  C.  86. 

 Power  of  Bale — Convenion  of  Part.]— 

The  real  estate,  except  what  was  converted  ia 
execution  of  the  power,  taken  by  the  nest  <^  kin 
as  real,  the  will  not  operating  a  conver^on  out 
and  out ;  the  representatives,  therefore,  the 
trust  being  disappointed,  taking  the  respective 
estates  as  they  find  Uiem,  having  no  equity 
against  each  other.  The  costs  apportioned  ac- 
cording to  the  value  of  the  real  and  personal 
estates.    Walter  v.  Maunde,  19  Yes.  424 ;  13 
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  Tnift        Balft  —  DiTiilon  of  Pro- 

«M(b  —  LapMd  BlL&mi.]  —  TeBtator  devised  his 
resl  estates  to  hts  daughter  for  life,  and  after  her 
death  derised  them  to  his  execotors,  with  a 
direction  to  sell  them  aod  <1ivide  the  sum  aristDg 
from  the  sale  amongst  "  my  grandchildren  that 
are  living  at  my  daughter's  death,  and  by  the 
present  marriage,  in  the  following  manner :  I 
giTe  and  bequenth  to  ray  grandson  A.  one-fifth, 
to  B.  one-fourth,  to  C.  one-fifth,  and  the  other 
parts,  to  be  equally  divided  amoagst  the  other 
children  living  at  the  death  of  my  daughter 
by  this  present  marriage."  The  testator  died, 
leaving  his  daughter  his  hciress-at-law  and  also 
next  of  kin.  She  had  at  that  time  seven  children, 
of  whom  A.,  B.,  and  C.  were  three.  A.  and  B. 
died  in  their  mother's  lifetime  :— Held,  that  their 
shares  lapsed  to  their  mother,  as  the  testator's 
heir4t-law,  as  personal  estate.  ffatfiMv.PniiHe, 
S  CoU.  C.  C.  204 ;  9  Jnr.  838. 

 Lapse— Astnal  Sals.]— Testator  devised 

his  real  estates  to  trustees  in  trust  to  sell,  and  to 
{Mj  the  proceeds  to  the  person  or  persons  who, 
at  the  decease  of  S.  M.  and  M.  W.,  wos  or  were 
their  heirs  or  co-heirs  at  law  respectively,  in 
eqoal  moieties.  One  of  the  ti-ustccs  was  the 
testator's  heir  ;  and  he  and  his  co*trustccs  sold 
part  of  the  estate  shortly  after  the  testator's 
death.  The  heir  then  died  ;  and,  after  hisdcath, 
it  appeared  that  the  persons  who  were  the  heirs 
ot  S.  M.  and  M.  W.  at  their  respective  deaths 
had  died  in  the  testator's  lifetime,  and  conse- 
quently the  trusts  declared  in  their  ^voor  failed : 
— Held,  that  the  testator's  real  estates  were  not 
ahHolutcly  converted  by  his  will  into  pei-sonalty, 
but  only  for  the  purpose  expressed  thei-ein,  and, 
that  purpose  having  failed,  that  they  desccn<Icd 
to  his  heir.  Vacenport  v.  Coltman,  12  Sim. 
«10  ;  r.  Jur.  m. 

Held,  also,  that  the  proceeds  of  that  part  of 
the  estate  which  had  been  sold  by  the  testator's 
heir  and  his  co-trustees  was  sold  under  an  erro- 
neous impression  that  one  or  more  of  the  in- 
tended cestuis  que  trustent  might  be  in  existence, 
and,  <x)ii8equently,  that. those  proceeds  oIsj  must 
be  considered  as  part  of  the  real  estate  of  the 
iKir.  Ih. 

  Lapse — Partial  Failure.] — Where  land 

is  to  be  sold  for  benefit  of  A.  and  B.,  so  that 
either  dying,  his  moiety  lapses  to  devisor,  and 

A.  dies  in  lifetime  of  devisor,  whereby  devisor's 
heir  is  entitled  to  that  raeiet^,  the  heir  takes  the 
benefit  of  the  partial  failure  as  money,  and  not  as 
land :  but  if  both  A.  and  B.  die,  the  devisor's  in- 
tention, as  to  the  sale,  is  to  be  considered  as  not 
applying  in  case  of  the  events  which  have  hap- 
pened ;  and  the  heir  takes  the  land  as  real 
esute.    Smith  v.  CUmtoit,  4  Madd.  484  ;  20 

B.  B.320. 

When  a  settlor  conveys  real  estate  upon  tmst 
tor  sale,  and  directs  the  proceeds  to  be  applietl 
to  certain  purposes,  some  of  which  fail,  whether 
the  sale  is  directed  to  be  made  in  the  lifetime  of 
the  settlor  or  after  his  decease,  the  property 
will,  to  the  extent  to  which  the  purposes  fail, 
resolt  to  the  settlor  as  personal  estate.  Clarke 
T.  Franklim,  4  Kay  &  J.  3S7  ;  27  L.  J,,  Ch.  G67  ; 
«  W.  B.  836. 

8ecus,  if  there  is  a  failure  of  the  whole  pur- 
poses for  which  the  sale  is  directed.  2h. 

 Svxpins  Proceeds.] — Testatrix  devised  all 

her  messuages,  &c.,and  real  estates  to  trustees,  to 


sell  and  pay  funcml,  &c.,  expenses  and  legacies, 
except  her  charitable  legacies,  which  she  directed 
to  be  paid  ont  of  her  personal  estate,  l^^ly 
applicable  for  that  parpoee,  and  not  out  ot  any 
part  of  her  said  messuages,  k.c. : — Held,  that  heir 
antl  next  of  kin,  and  not  resitluary  legatee,  were 
entitled  to  surplus  proceeds  of  freeholtls  and 
leaseholds;  and,  freeholds  having  been  properly 
sold  in  heir's  lifetime,  that  tlie  surplus  was 
part  ot  his  personal  estate.  Dixon  y.  Dawton, 
SUwin  T.  FaralAe,  i  Sim.  ft  S.  3S7 ;  8  U  J.  (0.8.) 
Ch.  195. 

Devise  of  real  estate  in  trust  to  sell ;  if  a  con- 
version to  personal  property  not  absolutely,  but 
for  partial  purposes,  as  the  iMtymcnt  of  tiebts,  is 
a  resulting  trust,  ns  to  the  surplus  for  the  heir  ; 
bttt  goes  as  personal  property.  Wright  v.  WrujiU, 
IS'yfes.lSS;  10  B.  B.  161. 

 Sam  out  of  Prooeeds.]— Testator  directed 

the  trustees  of  bis  will  to  sell  his  real  estates,  and 
retain  5,000/.  out  of  the  proceeds,  and  to  stand 
possessed  of  that  sum  in  trust  for  A.  for  life, 
remainder  in  trust  for  A.'b  son  for  life,  witli 
divers  remainders  over,  all  <rf  which  were  void 
for  remoteness.  And  he  gave  his  personal  estate, 
after  payment  of  the  legacies  thereinafter  given, 
and  the  residue  of  the  money  to  arise  by  the 
sale  of  his  real  estates,  after  making  good  the 
5,000!.,  to  B.  A.  died  a  bachelor.  The  testator's 
heir  also  died: — Held,  that  the  heir's  personal 
representative  was  entitled  to  the  r>.O00f.  Jiurltg 
T.  £c«(y»,  16  Sim.  290 ;  13  Jnr.  712. 

 Tmitfor  Sale  aftor  Death  of        In  1822 

a  testator,  by  his  will  of  that  date,  devised  his 
real  estate  to  trustees,  upon  trust,  after  the 
decease  of  his  wife,  to  receive  the  rents  during 
the  life  of  his  son  JH.,  and  to  apply  the  same  for 
his  benefit  during  his  life ;  and  from  and  im- 
mediately after  the  decease  of  his  said  son,  upon 
trust  to  sell,  and  the  net  proceeds  of  such  s.ile  he 
directed  to  be  applied  "  in  manner  to  be  herein- 
after mentioned."  If  it  should  be  more  to  the 
interest  of  his  estate  that  the  said  estates,  or  auy 

Srt  thereof,  should  be  demised  iluriug  his  son's 
e,  then  the  testator  directed  the  trustees  to 
demise  the  same  daring  his  said  son's  life.  Then, 
after  bequeathing  certain  legacies,  the  testator 
directed  the  said  trustees  to  invest  all  moneys 
due  to  him,  and  all  other  his  moneys,  and  to 
apply  the  income  of  his  capital  stock  or  fund 
for  the  maintenance  of  his  said  son's  children, 
and,  on  their  severally  attaining  twenty-one, 
to  pay,  assign,  transfer,  and  "  convey  the  afore- 
8at4l  capital  stock  or  fund,  estate,  and  effects" 
to  such  children  ;  and  in  case  they  should  all 
die  under  age,  and  without  leaving  issue,  upon 
the  further  trusts  therein  mentioned.  The  tes- 
tator died  in  1824  ;  his  widow  died  in  1834  ; 
M.  the  son  died  in  18S0,  a  bachelor  .-—Held, 
that  the  trust  for  sale  was  absolute,  and  the 
property  must  be  considei-ed  as  personalty,  and 
the  son  of  the  testator,  in  the  events  that  hod 
happened,  took  it  as  personalty,  if  he  took  it  at 
all,  OS  heir  of  the  testator.  Wk'Ue  v.  Smith, 
15  Jur.  1096. 

But,  qoiere,  whether  the  ptt  over  on  failure 
of  issue  of  the  son  did  not  take  effect ;  and, 
quicrc,  also,  whether  any  beneficial  interest  in 
the  produce  of  the  real  estate  was  given  by  the 
will  after  the  death  of  the  son.  Jb. 

A  testator  gave  an  estate  to  his  daughter  E. 
for  life,  and  after  her  death  to  his  executors  in 
trust  to  sell  and  to  divide  the  proceeds  oqaaUy 
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between  her  children,  their  Bhares  to  be  vested 
in  them  at  twenty-one,  with  clauses  of  Burvivor- 
ship  and  accruer,  and  a  direction  for  mainten- 
ance out  of  the  interest  and  proceeds  of  their 
iriiares  aXtee  E.'8  decease  till  their  shares  Tested. 
He  made  mmilar  dispositions  of  other  estates 
in  favour  of  his  children;  A.,  J.,  W.  respectively, 
and  their  respective  children.  He  then  gave 
the  residue  of  his  property  to  £.  and  A.,  and  if 
any  of  the  four  children  should  die  under 
twenty-one,  he  gave  the  part  or  parte  intended 
for  them  respectiveb'  to  the  samvorB  or  but- 
vlvor  ci  them  for  lin,  and  after  the  decease  of 
such  survivors  or  survivor  he  gave  such  part  or 
parts  to  his  executors  In  trust  to  sell  and  pay 
the  proceetis  to  their,  his,  or  her  children.  E. 
and  W.  attained  twenty-one,  and  died  without 
having  had  any  chikl : — Held,  thai,  the  trasts 
for  sale  of  the  estates  devised  to  E.  and  W. 
respectively  for  life  wore  absolate,  and  did  not 
depend  on  E,  and  W.  having  children  ;  and  that 
the  interests  which  £.  and  A.  took  in  those 
estates  under  the  residuary  gift  were  personal 
estate.  Wall  v.  Colgh/-ad,  2  De  Q.  &  J.  683  ; 
1  Jut.  (N.8.)  985  ;  6  W.  B.  761. 

  DirsetloB  for  Bala— Power  or  Trut.] 

—  A  testator  gave  to  his  widow,  "  for  the 
benefit  and  advantage  of  hEs  children,"  power 
of  selling  his  \V.  estate.  By  a  codicil  he  ex- 
pressed himself  (in  effect)  thus  :  "  I  do  cm- 
power  my  wife  to  sell  all  my  estates  whatsoever, 
and  the  mon^  arising  from  such  sale,  together 
with  my  personal  estate,  she  my  said  wife  shall 
and  may  divide  and  proportion  among  my 
said  children  as  she  shiUi  think  lit  and  proper, 
or  as  she  shall  direct  by  wilL"  The  estate  waa 
neither  sold  nor  appointed  by  the  widow 
Held,  that  the  direction  to  sell  operated  as  a 
conversion  of  the  real  estate,  and  that  the  shares 
of  those  children  who  were  dead  devolved  on 
their  representatives  as  peisonaltj.  Grieeeton  v. 
Xirmpp,  2  Keen,  663  ;  6  L.  J.,  Ch.  361. 

  Timt  to  Invest  in  Land  or  QoTOin- 

mmai  BMoritiei  to  bo  Bottled.] — A  will  con- 
tained a  power  to  sell  some  rail  estate,  and  a 
power  to  reinvest  in  real  estates  or  in  govern- 
ment securities  to  be  settled  as  real  estate.  The 

Eroperty  was  personalty  during  the  whole  of  the 
fe  of  the  first  tenant  in  tail :— Held,  that  it 
went  to  her  pei-sonal  representative  at  her  death. 
Jtich  V.  Whitjield,  L.  B.  2  Eq.  583  ;  14  W.  R.  907. 

lUnntioBirj  Fowoi  of  Balo— Diroetlon,  Pro- 
eoeds  to  bo  eonildered  Porsonalty — Actual  Con- 
Tonion.]— Testator  gave  his  real  and  personal 
estate  upon  trusts  for  the  benefit  of  his  wife  and 
children,  and  cmpowenxl  his  tmstees,  as  they  in 
their  discretion  should  think  proper,  to  sell  the 
real  estate,  the  proceeds  to  be  considered  as  per- 
sonalty  : — Held,  that  the  shares  of  a  child,  who 
died,  in  the  proceeds  of  real  estato  which  had 
been  sol<l  devolved  as  posonal  estate.  Gtwtey 
V.  Smith,  2  W.  R.  327. 

Money  to  be  Laid  Oat  —  Seal  and 
Pononal  PToper^  dlrootod  by  B.  to  be 
BetUed  and  Aeooptod  as  an  EqniTalent  — 

ConToriioaof  B.'b  Personalty.] — A.  devised  his 
estates  to  B.,  his  son,  for  life,  remainder  to  the 
first  and  other  sons  of  B.  in  tail,  remainder  to 
his  daughters  as  tenants  in  common  with  re- 
mainders over,  remainder  to  the  testator's  own 
tight  heirs  of  bis  name  ;  and  he  directed  the 


residue  of  his  personal  estates  to  be  laid  out  in 
lands  to  be  conveyed  to  the  same  uses  ns  his 
devised  estates.  ■  B.,  his  son  and  executor,  did 
not  lay  oat  the  personal  estate  as  directed  by 
the  will,  bnt  by  his  will  he  directed  that  certain 
real  and  person^  estates  should  be  conveyed 
and  assigned  to  the  trustees  under  the  will  <^ 

A.  ,  upon  the  trusts  of  that  will  or  such  of  them 
as  could  '  then  be  executed  ;  adding,  that  he 
deemed  such  property  an  equivalent  in  value  for 
the  residuum  of  his  father's  personal  estate  :  and 
he  directed  that  the  same  should  be  settled  and 
accepted  aceortlingly.  The  real  and  personal 
estate  were  not  conveyed  or  assigned  according 
to  the  will.  B.  died  without  issue  : — Held,  that 
the  [lersonal  estate  bequeathed  by  the  will  of 

B.  ,  though  not  actually  converted,  must  be 
deemed  to  be  converted  into  and  to  have 
descended  as  real  estate.  WrigkUm'V.liacanlayy 
4  Hare,  487.   And  sec  8.  C.  at  law,  14  M.  & 
214  ;  15  L.  J.,  Ex.  121. 

  Sottlement.]— By  settlement  SOOI.  waa 

assigned  to  trustees,  in  trust  to  lay  the  same 
out  in  land,  with  consent  of  wife,  and  to  pay 
rents  to  wife  for  lif^  for  her- separate  use, 
remainder  to  husband  for  life,  ancl  after  the 
death  of  survivor,  in  trust,  to  convey  same  tn 
such  persons,  and  for  such  estates  as  wife 
should  by  deed  or  will  appoint ;  and  in  defaolt 
of  appointment,  in  trust  for  the  right  heirs 
of  wife  for  ever,  proviso,  that  until  such  purchase 
should  be  made,  bustecs  should  invest  the  money 
in  the  public  funds,  with  the  consent  of  wife, 
and  pay  the  dividends  to  wife  for  life,  for  her 
sejiarate  use,  and  after  her  death  to  such  persons 
as  the  rents  of  the  lands  to  be  purchased  would 
go  to,  aeeonling  to  the  limitations  aforesaid,  and 
to  pay  or  transfer  the  principal  sum  of  600/.  or 
the  stock  in  which  the  same  should  be  invested, 
tn  such  person  as,  according  to  the  limitations 
aforesaid,  would  be  entitled  to  the  inheritance  of 
such  lands.  This  uOO/.  was  never  paid  to  trustees, 
but  remained  in  the  hands  of  husband  at  the 
death  of  wife.  She  having  made  no  appoint- 
ment, this  vested  in  her  heir-at-law  (sub- 
ject to  the  life  interest  of  the  husband),  bnt  the 
heir  took  it  as  money,  and  therefore  at  iter  death 
this  intcrestpassed  to  his  personal  repiesentatives. 
Raatell  V.  Smythltt,  1  Cox,  21S. 

 After  Pailore  of  Tnuti.] — PersoDolty 

directed  by  will  to  be  laid  out  in  land,  to- 
be  held  on  trusts  which  do  not  exhaust 
the  abEolnte  interest,  devolves,  after  the  ex- 
piration of  the  specified  trusts,  upon  the  exe- 
cutors of  the  testator,  for  the  benefit  of  bis  next 
of  kin,  and  not  upon  his  heir.  Such  personalty 
is  not  taken  by  the  next  of  kin  as  realty,  but, 
notwithstanding  the  constructive  or  actual  con- 
version, goes  to  the  exccntoTB  to  be  dealt  with 
as  personal  estate.  Head  v.  Godlee,  1  Johns. 
536 ;  29  L.  J.,  Ch.  633  ;  6  Jur.  (N.8.)  4iW ;  a 
W.  R.  147.   Jiitt  tee  next  aue. 

A  testator  directed  his  residuary  personal 
estate  to  be  employed  in  the  purchase  of  real 
estate,  which  was  to  be  considered  subject  to  the 
direction  and  disposition  of  his  will  respecting 
his  real  estate,  as  fully  and  effectually  as  if  then 
in  his  actual  possession.  The  reversion  of  the 
real  estates  was  not  disposed  of  by  the  will  :— 
Held,  that  the  real  estate  which  had  been  pur- 
chased went  to  the  testator's  next  of  kin  as- 
undisposed -of  personalty,  after  the  satisfactiw 
of  debts  1^  the  executor;  and  J^t^  jieraoe 
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(^imiugas  heir  anJer  one  of 'thoac  neztof  ktn 
bad  no  locos  staotli.  2b. 

Vhere  personal  estate  is  bcqneatliccl  upon 
tnuts  for  coDversion  into  laud  to  bs  held  on 
trusts  which  ultimately  fail,  land  purchased  bo- 
fore  the  failure  of  the  trusts  goes  to  the  next  of 
kin  as  real  estate.  Jlcad  v.  Uodlee,  ante,  over- 
ruled. Vurtci*  V.  WorvMlA,  10  Ch.  D.  172  ;  40 
L.T.  108;  27  W.  R.419. 

Land  DeriMd  on  Inut  for  Sale— Partial 
Tailureof  Tmiti — Bealor  Fmonal  Sitats.] — 

Where  real  estate  is  devised  upon  trust  for  sale 
and  converBion  into  {personalty  tu  be  held  oii 
trust  for  tenants  for  life  and  in  remainder,  and 
the  Iruatd  in  remainder  ultimately  fail  after  the 
death  of  the  pmon  who  was  heir-at-law  of  the 
testator  at  his  death,  the  proceeds  of  sale  and 
the  real  estate,  if  any,  still  unsold  at  the  time  of 
such  failure  both  go  to  such  heir  as  jwrsonal 
estate.  Cvrt'e'u  v.  Wormald  (10  Ch.  D.  172), 
Jfwtopp  V,  Watton  (1  Myl.  ^  K.  CG.>J,  and  Att.- 
Gen.  V.  LomiM  (L.  h.  if  Kx.  29),  iliscussctl  and 
approved.  Riehertoit,  lit  re,  Scale*  v.  Hetjhoe, 
61  I*  J.,  Ch.  202  ;  [185)2]  1  Ch.  S79 ;  66  L.  T. 
174  ;  40  W.  R.  233. 

Ksaidaary  Gift] — A  testatrix  gave  her  real 
and  personal  estate  to  three  trustees,  upon  trust, 
as  soon  as  they,  in  their  dLicretion,  should  think 
most  advantageou.4,  to  sell  and  convert  into 
money  her  real  estate,  and  pay  her  debts  and 
legacies.  She  gave  the  resiilue  of  her  estate  and 
effects  to  her  son,  J.  B. Held,  that  J.  B.  took 
the  residue  of  the  realty  in  tlie  character  of 
personalty.  Griethaeh  v.  Fivemantle,  17  Beav. 
3U. 

 FailOT*  of  Purposes.]— Where  a  testator 

directs  a  sale  of  his  real  estate  for  purposes  which 
wholly  fail,  the  heir  takes  it  as  realty  ;  but  if  the 
failure  be  cmly  partial,  be  takes  it  as  personalty. 
Ba^Har  t.  /bcimM,  26  Bear.  469. 

 Charitable  Olft  aft«r  Ufa  Interest  to  A,] 

— A  testator  devised  real  estate  to  trustees,  to 
sell  ami  invest,  and  pay  the  dividends  to  his  wife 
for  life,  and  at  ber  death  to  transfer  the  pnnei]>al 
to  a  charity.  The  gift  to  the  cliarity  bciiiR  void  : 
— Held,  that  there  was  a  complete  conversion  of 
the  realty  into  personalty,  and  that  (subject  to 
the  life  estate)  the  heir  of  the  testator  took  the 
produce  in  the  character  of  personalty,  and  that 
on  the  heir's  death  intestate,  it  passed  to  bis  legal 
personal  representatives,  and  not  to  bis  heir-at- 
kw.    WiUon  T.  CHet,  ^  Beav.  216. 

Koney  to  be  Laid  Out — Settlement  of  Beal 
Estats — L^al  Jointure.] — Where  money  was 
liable  to  be  invested  in  to  be  settled  to  uses 
in  strict  settlement,  and  all  the  uses  were  cx- 
baustoil  except  a  leg^l  jointure : — Held,  that  the 
jointreas  ha«I  an  equity  to  compel  the  investment 
oi  the  money  in  land  ;  and  that,  consequently, 
the  money  must  be  treated  as  real  estate  as 
between  the  leal  and  personal  representatives  of 
the  penion  who,  subject  to  the  jointure,  was 
entitled  thereto.  Walrand  y.  RimIj/h,  48  L.  J., 
Cb.602;  11  Ch.  D.  640. 

Osrettant    U   Convey    Zitate  —  Breach  — 

nuugea.] — A  certam  estate  is  covenanted  to  be 
couT^ed  and  is  not  so,  the  breach  of  the 
covenant  la  in  damages.  Such  (Uunages  are 
money,  not  land  in  the  bands  ot'  the  party 


injured.  Wade  v.  Patfet,  1  Bro.  C.  C.  864  ;i  1  Cox', 
74. 

Charge  on  Be^  Zitots—X'aUare  of  Purpoio 
—Money  raised  wlMth8r  Seal  «r  PenonaL 
Estate.] — An  estate  was  appointed  by  will 
subject  to  a  charge  for  raising  a  sum  of  money 
to  be  applied  uixni  certain  trusts.  The  money 
was  duly  raised  in  the  lifetime  of  the  appointee. 
After  his  ileatb  the  trusts  failed,  and  the  charge 
sank  for  the  bsnetit  of  the  estate: — Held,  that 
the  money  belonged  to  the  legal  persi>imt  repre- 
aentativod  of  tlie  niipoiiitee.  A^ntobi-ru,  la  rg,  40 
L.  J.,  Cb.  612  ;  6  Ch.  a  746  ;  25  W.  K.  747. 


C.  RECONVEBSION. 

1.  Principles. 

CtennaUy.] — Where  money  is  agreed  to  be  laid 
out  in  land,  the  party  who  would  liave  the  solo 
interest  in  the  land,  when  bought,  may  (if  of 
age)  have  the  money  paid  to  him.  He/iti>it  r. 
lie.Htfin,  1  P.  W.  130. 

Money  given  to  be  laid  out  in  land  to  be  con- 
veyed, or  land  to  bs  sold,  and  the  produce  paid 
to  A.,  though  in  one  c:tse  the  money  is  not  given 
to  him,  and  in  the  other  no  intei-est  ex]>rcs8ly  iu 
the  land,  he  is  in  equity  the  owner,  and  may 
elect  to  hove  the  money  or  the  land  conveyeil,  as 
he  shall  direct.    Peamim  v.  Lane,  17  Ves.  104. 

It  is  optional  in  the  parties  interested  in  money 
to  be  produced  by  the  sale  of  land  to  keep  the 
land.    Walker  v.  Sk,>re,  19  Ves.  .H92. 

Money  being  once  clearly  impressed  with  real 
uses,  and  one  of  those  uses  beii^  for  the  benefit 
of  the  heir,  the  impression  will  remain  for  his 
benefit ;  and  to  put  an  end  to  it  iu  a  question 
between  the  heir  and  executor,  either  the  money 
must  come  to  the  possession  of  the  person  from 
whom  they  claim  in  those  cliaracters,  or  he  must, 
if  it  is  in  the  hands  <^  a  third  person,  do  some 
act  denoting  a  change  of  intention.  Wheldale 
V.  Partridge,  »  Ves.  233  ;  7  K.  R.  37. 

Onoa  of  Proof.] — The  onus  of  proving  recon- 
version is  on  the  plaintiff  who  claims  under  the 
heir-at-law  of  the  author  of  the  deed.  (Jriffitk 
T.  Jtteketti,  7  Hare,  2»& ;  19  L.  J.,  Ch.  100 ; 
14  Jur.  166. 

B^rht  of  Persou  having  Defeasible  Title  to 
Froeeedi  of  Land.] — Land  which,  from  being 
impressed  with  an  absolute  trust  for  sale,  i» 
personal  estate  iu  equity,  cannot  be  recouvcrtctl 
into  real  estate  by  persons  having  only  a  defea- 
sible title  to  proceeds  of  sale.  To  effect  a  recon- 
version, there  muHt  be  the  concurrence  of  the 
absolute  owners.  SiiMo/t  v.  Oiltt,  3  Dc  G.  J.  &  8. 
614  ;  32  L.  J.,  Ch.  «0J  ;  8  L.  T.  2.S3. 

A  person  contingently  entitlctl  to  the  proceeds 
of  real  estate  directed  to  be  sold  may,  pending 
the  contingency,  elect  to  take  the  estate  as 
realty,  and  such  election  will  become  operative 
upon  the  contingency  hapi>eniug  before  or  U|ion 
his  death.  Mreu  v.  Dt^enhh,  6  Cb.  D.  566  ;  86 
L.T.  911;  25  W.  R.  688. 

2.  Capacity  to  El^ct. 
a.  Infant. 

Money  to  bs  laid  out— Will.]— Money  to  be 
laid  out  iu  land  : — Held  (prior  to  the  Wills  Act), 
that  an  in&uit  cannot  uisposu  of  i&^  will  as 
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money,  bat  it  will  on  tbe  Infant's  death  descend 
to  his  heir,  who  may  take  cither  way.  Carr  t. 
MUten^  2  Bro.  C.  C.  56 ;  Dick.  796.  See  also 
JKer$m  v.  Shore,  1  Atk.  480. 

 Tenant  in  Common.] — One  devises  1,000^, 

to  be  laid  out  in  a  patchase  of  lands  in  fee,  for 
the  benefit  of  A.,  B.,  and  C,  and  their  heirs, 
equally  to  be  divided.  A.  dies,  leaving  an  infant 
heir.  B.  and  C.  may  have  their  share  paid  them 
in  money,  but  the  in&tnt  cannot.  Sedejf  v.  Jago, 
1  P.  W.  389. 

B«al  Eitat*  to  bo  Sold.]— Benl  estate  converted 
into  personal  out  and  out,  under  a  tmst  to  sell 
for  the  payment  of  debts,  and  to  pay  the  residue 
to  the  grantor,  his  executors,  &c.,  and  falling 
thus  impressed  with  the  character  of  money  to 
one  who  died  an  infant  (incompetent  therefore  to 
elect  to  have  it  reconverted)  passed  to  hisadminls- 
tratrix.    Van  v.  BameU,  19  Ves.  102. 

Election  by  Goart.] — A  testator  devised  and 
bequeathed  to  bis  trustees  all  his  real  and  personal 
estate  upon  trust  to  convert  such  part  thereof  as 
xhonld  not  consist  of  investments  producing 
interest  and  invest  the  proceeds  and  receive  tbe 
income  of  all  property,  and  thereonttopay  to  his 
wife  an  annuity  oE  140/.  for  her  life,  and  to  pay 
out  of  the  remaining  income  to  his  son  Gcoi^e 
such  a  sum  as  in  the  discretion  of  his  trustees 
should  be  proper  and  sufficient  for  his  mainten- 
ance, but  so  that  he  should  not  have  power  to 
mortgage  or  anticipate  thesame.  Aftertheson's 
marriage,  in  the  event  of  there  being  any  issue, 
the  trustees  were  to  apply  such  part  of  the  income 
as  they  might  think  reasonable  in  the  mainten- 
ance and  bringing  up  of  such  iftsue.  After  the 
death  of  the  wife  and  son  the  trustees  were  to  pay 
and  divide  the  capital  of  the  trust  estate  unto 
and  amongst  such  issue  eqoally.  The  testator's 
wife  di^  In  his  lifetime.  His  son  George  sur- 
vived him,  and  died  in  1884,  leaving  an  only 
child,  a  eon,  B.  W.  S.  The  testator  left  real 
estate.  In  1882  an  order  was  made  for  the  ad- 
ministmtion  of  the  testator's  estate.  In  1885  an 
Older  was  made  directing  an  enquiry  whether  it 
would  be  fit  and  proper  and  for  t^o  benefit  of 
R  W.  S.  (who  was  an  infiant)  that  any  and  what 
part  of  the  testator's  estate  should  be  retained  in 
tbe  condition  in  which  the  same  was  at  the 
testator's  death.  It.  W.  S.  died  an  infant  in  1S88, 
before  any  certificate  had  been  mode  in  answer 
to  the  enquiry.  After  the  infant's  death  the 
question  was  raised  whether,  in  the  events  that 
had  happened,  the  real  estate  remaining  unsold 
passed  to  the  infant's  heir-at-law  or  to  his  legal 
personal  representative : — Held,  that  the 
estate  passed  to  the  legal  personal  representative 
of  the  infant  as  personalty,  Wragg,  In  re, 
Wragg  v.  Small,  63  L.  T.  219. 

A  testator  devised  his  real  estate  to  trustees  to 
sell  whenever  it  should  appear  to  them  advan- 
tageous. The  produce  was  given  to  charities. 
THo  sale  took  pmcc,  and  infants,  to  whom  such 
produce  wn-s  bequeathed  if  the  charity  bequests 
should  be  defeated,  under  the  chief  clerk's  certi- 
ficate finding  it  for  their  benefit,  elected  to  take 
the  land  iiutead  of  the  produce.  Uahimoa  v. 
Mobintm,  19  Bcav.  494. 

&re  alieo  Order  for  Sale,  coL  296;  Infant's 
Property,  coL  2yy,  ante. 

1)>  Iiuxiatio. 
PromimptioiL]— No  presumption  of  election  to 


take  as  real  estate  where  there  is  incapacity,  at 
lunacy.   Athhy  v.  Palmer,  X  Mer.  296. 

BMl  Eitato-Ordor  for  8olo-«  Ooo.  4,  o.  78, 
I.  8— Fond  In  Coort.]— Where  freeholds  of 
inheritance  belonging  to  a  lunatic  were  sold  \fj 
order  of  the  court,  under  tbe  stat.  9  Geo.  4,  c  76, 
and  the  surplus  proceeds,  not  required  for  the 
pncposes  for  which  the  sale  was  directed,  had 
been  paid  into  court,  and  invested  : — ^Hcld,  that 
the  character  realty  impressed  upon  sttch  sur- 
plus  proceeds,  by  the  utngoage  of  the  2nd 
section  of  the  statute,  continued  through  snoeea- 
sivc  descents,  till  a  person  capable  of  electing  to 
take  the  fund  as  personalty  should  have  to 
elected.  \VhaHon,  In  re,  5  De  G.  M.  &  O.  33  ; 
23  L.  J.,  Ch.  622 ;  18  Jur.  29y  ;  2  W.  R.  248. 

See  alto  Lunatic's  Property,  col.  301,  ante. 

o.  Married  'Woman. 

Konoy  to  be  Laid  Oat — Boparato  Examipa- 

tion.  J —  Where  money  was  articled  to  be  laid  out  in 
land  to  which  feme  covert  was  to  be  entitled,  bettm 
^e  could  alter  the  property  or  course  of  descent, 
the  money  must  be  investetl  in  land,  and  then 
she  may  levy  a  fine  and  give  it  away,  or  upon 
coming  into  court  and  consenting  to  take  the 
money  as  personal  estate,  and  being  examined  as 
to  such  consent,  it  binds  the  money  articled  to  be 
laid  out  in  land  as  much  as  a  fine  at  law  wouki 
the  land,  and  she  may  dispose  of  it.  Oldham  v. 
Hvfjhe*,  2  Atk.  462. 

See  also  CanningJuim  v,  Miwdij.  1  Ves.  sen.  174 ; 
Binford  V.  Hawdin,  1  Ves.  512 ;  2  /J.  38 ;  8 
R.  K.  162  ;  Hayes,  Ja  rc,  9  W.  R.  769 :  Stander- 
ing  V.  Hall,  48  L.  J.,  Ch.  382  ;  11  Ch.  D.  652 ; 
27  W.  B.  749. 

At  law,  money  articled  to  be  laid  out  in  land 
is  considered  l«rely  as  money  till  actual  inves- 
titure ;  and  equity  alone  views  it  as  real  estate, 
and  will  therefore  do  what  a  fine  at  cconmon  law 
would  as  to  land.  Xb, 

 TMuat  Is  TUI  la  BMnaindv.]— A  feme 

covert  tenant  in  tail  in  remainder  of  money  to 
be  laid  out  in  land  by  agreement  with  the 
tenant  for  life  and  on  a  private  examinatio) 
under  the  7  Geo.  4,  c.  45,  consented  to  the  pay- 
ment o£  a  proportion  of  t  he  money  to  her  husband, 
and  the  onler  was  made  accordingly.  Silcoeki, 
Inre,Z  Boss.  369. 

^poinbnent  \ij  Deed  by  Vemo  Covort]— Tes- 
tator directed  money  to  be  laid  out  in  manors, 
lands,  tenements,  tithes,  and  hereditaments,  or  very 
long  terms,  with  limitations  applicable  to  real 
estate  ;  money  not  having  been  laid  out,  the 
devisees,  on  becoming  abwlutely  entitled,  have 
the  option  given  by  the  will,  and  a  deed 
appointment  by  one,  a  feme  covert,  was  held 
sufficient  indication  of  her  intention  that  it 
should  continue  personal  property,  against  her 
heir  claiming  it,  as  ineffectually  disposed  of  for 
want  of  her  examination.  WaJker  v.  Dennc,  2 
Ves.  170;  3  B.  Bl  186. 

Bool  Xstate  to  bo  Bold,  Conveyaneo  of — Boriie 
of  ••Landed  Property "—Eleetion  to  Tako  ai 
Porionalty.] — By  an  indenture  in  March,  1862, 
the  Baroness  de  St.  Sauveur  conveyed  and  cove- 
nanted to  surrender  to  a  trustee  freehold  and 
copyhold  property  at  Ealing,  upon  trust  to  sell, 
exchange,  or  make  partition  of  it,  and,  until  sale, 
to  pay  the  rents  as  she  shoold  appoint^  and  in 
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dehtnlt  of  appointment,  to  faer  altsolately.  "Bj 
her  will  in  Augost,  1662,  ahe  gave  to  her  hnsbana, 
who  was  an  alien,  all  her  landed  propertj  at 
EaUng  for  his  life.  She  died  in  1866.  The  pro- 
at  Baling  remained  unsold  at  ber  death  : — 
that  she  bad  by  her  will  elected  to  take  the 
property  as  personalty.  Sharp -^.De  St.  Sautmtr, 
20  L  T.  79»  ;  17  W.  B.  1002.  And  see  S.  C,  41 
L.  J.,  Ch.  576  ;  L.  7  Ch.  343  ;  26  L.  T.  142  ; 
23  W.  B.  269. 

Su  alto  Uarried  Woman's  Property,  coL  302, 
ante. 

d.  Tenaat  tak,  TtdL 

J%e  Finet  and  Beeoteriet  Act  (3  4  Will,  4,  e. 
74),«.TI,««acff  thatmowy  to  be  invetted  is  land 
akaU  fur  all  the  purport*  of  the  act  be  treated 
at  the  landt  to  M  purchased,  and  the  act  ihall 
apply  to  **ch  money  accordingly,  and  the  eatet 
M  the  earlier  law  are  mo$tly  omitted. 

Mantf  to  1m  Laid  Ovt— Tenant  in  Tall  B«T»r- 

lionar  in  Fm.] — Money  directed  to  be  laid  oat  in 
l&nd.  and  limited  to  X  in  tail  with  several  re- 
mainders in  tail,  the  coart  will  order  it  to  be  laid 
out  if  nothing  has  been  done  to  the  remainders. 
Where  a  person  is  tenant  in  tail,  reversion  in  fee 
to  himself,  the  conrt  will  give  him  the  money, 
becaoae  by  a  common  conveyance  be  may  bar 
the  entail  and  lerersion.  TragorA  Soehm,  S 
Atk.  447. 

 Braudnder  Orsr.] — ^Money  devised  to  be 

laid  oat  in  land  for  A.  in  tail,  with  remainder 
over,  will  not  be  ordered  to  be  paid  to  A.  Auon., 
SAnstr.  453. 

Party  entitletl  as  tenant  in  tail  to  land  to  be 
pnichaacd,  held  not  entitled  to  elect  to  take 
money  or  land.    OilUA  v.  Q^ht,  1  Atk.  11. 

 AgTMmsnt  for  DlTiiion — Tnuuit  in  Tail 

and  B«mainderman— Death  of  Tenant  in  Tail 
withont  Issue.] — An  agreement  between  tenant 
in  tail  and  a  remainderman,  to  divide  money 
wUch  was  to  be  laid  out  in  land  and  settled, 
carried  into  execution  in  this  court  after  the 
death  of  the  tmant  in  tul  withont  issue  in 
favour  of  his  executor.  Carter  y.  Caiier^  Cas. 
t.Talb.  271. 

See  mlao  e,  coL  344,  ante ;  3,  ool.  349,  post. 

BsmnlndemiEn. 

■oney  to  be  Laid  out— Determination  of  Prior 
Interests.] — A.  agreed,  on  marriage,  to  lay  out 
i,Wol.  in  land  in  strict  settlement,  with  re- 
mainder to  himself.  Wife  and  issue  died,  living 
A.  A.  may  bequeath  the  4,000^.  as  money. 
Falham  T.  Jones,  2  Bq.  Abr.  296.  And  soe 
£inge»  r.  tSWrav,  1  P.  W.  172  ;  Haremi't  v. 
Seymtmr,  2  Sim.  ^.B.)  12 ;  20  L.  J.,  Ch.  606  ;  16 
Jor.  740. 

Preoeeds  of  Sals  under  Compulsory  Pomrs.] 

— Heal  estate  was  settled  by  a  marriage  settle- 
ment, not  comprising  any  personal  estate.  The 
tenant  for  life  !K>ld  partof  tne  land  to  a  company 
under  the  powers  of  its  act,  and  the  proceeds 
were  paid  into  court  and  invested.  Afterwards, 
the  tenant  for  life,  under  the  power  in  the  settle- . 
ment,  appointed  by  will  to  nis  son  the  whole . 
of  the  settled  estate,  and  the  purchase  money  of 
tbe  part  which  hod  been  sold.  The  son  by  vrill 
di9|.(i90(l  of  his  residuary  personal  estate  of  which 
he  night  be  possessed,  mover  which hcmight  have 


any  power  of  disposition  at  his  death,  inclading 
in  such  personal  estate  "  all  mon^s  to  which 
I  may  be  entitled  under  the  marriage  settlement 
of  my  father  and  mother"  ;  and  he  declared  that 
he  did  not  by  his  will  intend  to  dispose  of  any 
real  estate,  bnt  only  of  personal  estate  and 
chattels  real.  The  widow  of  the  tenant  for  life, 
who  was  entitled  to  a  jointure,  was  still  living : 
— Held,  that  the  fund  arising  from  the  sale  did  not 
pass  by  the  wilL  Shegfft,  In  re,  2  De  0.  J.  &  S.  683. 

  Pond  in  Oonrt.1— A  portion  of  real 

estate  was  taken  under  the  compulsory  powers 
of  an  act  <^  parliament,  and  2,000^.,  the  pur- 
chase money,  was  paid  into  court  to  the  account 
of  tbe  estate  in  1836.  The  tenant  for  life  con- 
tinued to  receive  the  dividends  until  1849,  when 
she  died.  The  person  entitled  to  the  real  estate 
in  renwinder  never  sought  to  have  the  money  re- 
invested in  land,  and  made  his  will  in  the  year 
1844,  and  thereby  gave  the  residue  of  hto  per- 
sonal estate  to  his  executors,  and  died  intestate 
as  to  real  estate.  He  had  no  personal  estate  of 
value,  unless  the  fund  in  court  was  personalty. 
He  died  in  1844.  On  the  petition  of  his  heir-at- 
law  : — Held,  that  the  money  remained  impressed 
with  the  quality  <A  real  estate,  and  the  fond  was- 
paid  to  him.  Steioart,  In  re,  Cramer,  Em  parte, 
1  Sm.  &  G.  32  ;  22  L.  J.,  Ch.  S69 ;  16  Jur.  1063 ; 
1  W.  R.  17. 

Qniere,  whether  it  is  competent  for  a  tenant  in* 
fee  in  remainder  of  land  expectant  on  the  dec^se 
of  a  tenant  for  life,  to  elect  to  convert  the  cha- 
racter of  real  estate  impressed  on  monqr  In 
court,  the  produce  of  a  compulsory  pnrchase  of 
the  land  duringthe  life  of  the  tenant  for  life.  lb. 

Ctmvertad  Beal  Estate— Freeliold  in  Posses- 
sioa^-Copyh^  in  Bsmainder.] — A.  being  under 
a  will  entitled  to  freeholds  in  possession  and 
copyholds  in  remainder,  which  were  both  im- 
pressed with  the  character  of  personalty,  did 
acts  expressive  of  an  intention  to  reconvert,  as- 
regarded  the  freeholds  only  : — Held,  that  the 
copyholds  still  retained  the  character  of  person- 
alty. Meredith  v.  Vick,  23  Bear.  559 ;  27  L.  J., 
Ch.  102 ;  3  Jur.  (K.8.)  1234  ;  5  W.  B.  639. 

 Xxeoutory  Devise  Over — DefiBasible  In-- 

terssts.] — Real  estate  was  devised  to  trustees,  to- 
sell  and  hold  the  proceeds  for  H.,  the  wife  of 
O.,  and  N.,  as  tenants  in  common,  with  a  direc- 
tion that  if  either  of  them  should  dif^  without 
leaving  issue,  the  share  of  the  one  dying  should 
go  to  the  survivor,  and  if  both  should  die  without 
leaving  issue,  then  the  property  was  to  go  to  the' 
testator's  next  of  kin.  By  a  deed,  twelve  years 
after  the  testator's  death,  executed  by  Q.  and  M., 
his  wife,  and  by  N.  (but  not  acknowledged  by 
M.),  they  discharged  the  trustees  from  the  trusts, 
except  so  far  as  related  to  their  right  to  a  recon- 
veyance of  the  real  estate  when  they  should 
become  absolutely  entitleil  thei-eto.  Ai.  and  N. 
received  the  rents  in  moieties  till  the  death  of  N., 
who  devised  his  real  estate  at  F.  and  elsewhere, 
and  his  personal  estate,  to  the  plaintiffs.  A  bill 
was  filed  by  them,  who  claimed  under  N.,  against 
the  trustee  of  the  will,  and  (J.  and  M.,  his  wife, 
praying  a  sale  of  the  real  estate  : — Held,  that  as> 
the  interest  of  M.  was  defeasible,  neither  she  nor 
her  has  bend  cotild  elect  to  take  the  property  as 
real  estate ;  that  there  had  been  no  ooavcrslon, 
bnt  that  it  retained  Its  original  character,  and 
was  Ualde  to  be  sold.  Siteon  v.  tiUea,  3  D.  J. 
&  ».  614  ;  9  Jnr.  (Hit.)  961 ;  8  L.  T.  7tiO ;  U  W. . 
B.971. 
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A  person  contingently  entitled  to  the  proceeds 
of  real  estate  directed  to  be  Bold  may,  pending 
the  contingency,  elect  to  take  the  estate  as  realty, 
and  Buch  election  will  become  operative  upon 
the  contingency  happening  before  or  upon  his 
death.  Meek  v.  Devenith,  47  L.  J.,  Ch.  57  ;  6  Ch. 
D.  66C ;  36  L.  T.  911 ;  25  W.  R.  688. 

A  testator  devisol  all  the  residue  of  his  real 
estate  to  trustees  ujion  trust  for  eale ;  and  de- 
clared that  they  should  stand  possessed  of  the 
inoney  arising  therefrom  upon  trust,  during  the 
widowhood  of  his  wife,  to  pay~  her  an  annuity, 
and  to  pay  the  Tcsidne  of  the  income  to  his  son 
until  ntnKruptcy ;  and,  after  the  death  of  bis 
wife,  upon  trust,  as  to  one  moiety  of  the  trust 
premises  for  his  son  absolutely  ;  and,  as  to  the 
other  moiety,  in  case  his  son  should  not  have 
become  bankrupt,  for  him  absolutely,  and,  in 
case  of  his  bankruptcy,  upon  certain  trusts  in 
favoar  chE  his  wife  aiid  children.  The  widow 
never  mairied  agaio.  The  son  never  became 
bankrupt.  Daring  his  life  he  resided  at  bis 
father's  house  in  Sussex,  and  by  his  will  devised 
the  same  in  strict  settlement : — Held,  that  the 
«on  had  power  to  elect ;  and  had,  by  his  conduct 
in  his  lifetime,  elected  to  take  the  house  as  re- 
■convertod  into  real  estate.  Ih. 

Beal  Estate — Power  of  Bale — Produce  to  be 
Xaid  out  in  Land — Sale — Cononrrenee  of  all  Par- 
ties Interested — Bemainderman  in  Fee.] — A 

reversion  of  real  estate,  which,  subject  to  an  old 
Jife  estate  was  vested  in  trustees,  was  sold.  The 
trasteee  of  the  settlement  had  power  of  sale, 
'With  a  direction  to  lay  oat  the  produce  in  land, 
to  be  settled  to  the  same  usee.  Upon  the  sale, 
the  trustees,  instead  of  paying  the  value  of  the 
-old  life  estate  to  the  tenant  for  life,  invested  the 
whole  in  their  names,  and  paid  that  person  the 
■dividends  for  her  life.  The  old  tenant  for  life, 
the  tenant  for  life  under  the  settlement,  and  the 
party  ultimately  entitled  to  the  f^  ^ple  under 
that  instrument,  concurred  in  the  sale,  and  in 
this  dealing  with  the  purchase  money.  Upon 
the  death  of  the  old  tenant  for  life,  questions 
were  raised  as  to  whether  the  money  representing 
the  sold  estate  was  reaUy,  or  whether  the  acts 
the  paiiy  nttimately  entitled  to  the  fee  simple 
-did  not  amount  to  an  election  on  his  part  to  take 
the  fund  as  money  ;  and  the  vice-chancellor  de- 
■cided  in  favour  of  the  latter  view  ;  but,  upon 
appeal : — Held,  that  the  money  represented  and 
must  be  treated  as  real  estate,  Peddcr't  Settle- 
ment, In  rc,  5  Dc  G.  M.  &  O.  890  ;  24  L.  J., 
'Ch.  313  ;  S  Kq.  Hep.  157  ;  3  W.  B.  136. 
See  alto  3,  col.  349,  post. 

£  trndlTidaA  Intereats,  Owners  of. 

Koney  to  be  Laid  out — Infant  Tenant  in 
•Oiinmon.  j — One  devises  1,0002.  to  be  laid  oat  in  a 
purchase  of  lands  in  fee,  for  the  braeflt  of  A.,  B., 
■and  C,  and  their  heirs,  equally  to  be  divided. 
A,  dies,  leaving  an  infant  heir.  B.  and  C.  may 
have  their  share  paid  them  in  money,  but  the 
infant  cannot.    Seeley  v.  Jago,  1  P.  W,  389. 

Land  to  be  Sold.] — Lands  devised  to  be 
Bold  and  the  mon^  divided  among  several 
persons,  they  cannot  elect  to  take  the  lands 
instead  of  money,  H.  one  desired  a  sale.  2)eAh  t. 
HttU,  2  MolL  817. 

 TTndiTided  Share  of  Land.] — Where  an  on- 

rdivided  shore  of  real  estate  is  devised,  with  a 


trust  for  conversion,  the  devisee  cannot,  without 
the  consent  of  the  persons  interested  in  the  other 
shares,  elect  to  take  it  aa  realty,  Snllottay  v. 
nadcliffe,  23  Beav.  Ifi3  ;  2  i  L.  J.,  Ch.401  ;  3 
Jur.  (N.a.)  198  :  5  W.  B.  271. 

A.  was  entitled  to  two-thirds  of  an  estate 
directed  to  be  converted  into  personalty : — Held, 
that  it  had  not  been  reconverted  into  realty  b^ 
.lets  of  A.  done  independent  of  the  person  en* 
titled'to  the  other  one-thinl.  Ih. 

Beal  Estate — Trust  for  Sals— Dlsoretioii  to 

Postpone.] — A  testator  devised  his  real  estate 
upon  trust,  either  immediately  or  at  any  time 
after  his  death  as  to  his  trustras  should  seem 
most  expedient,  to  sell  and  to  bold  the  proceeds 
in  trust  for  his  sons  W.,  F.,  H.,  and  G.,  if 
and  when  they  should  attain  the  age  of  twenty- 
one  years,  in  equal  shares.  F.  pre^leceased  the 
testator,  and  his  share  therefore  lapsed  and 
devolved  upon  W.,  as  heir-at-law  of  the  testator. 
H.  attained  twenty-one  but  died  intestate  and 
unmarried,  leavii^  his  mother  E.  and  his  sur- 
viving brothers  W,  and  O.  his  next-of-kio.  G. 
attained  twenty-one  but  died,  having  by  his 
will  given  all  his  real  and  personal  estate  to  W. 
W.  was  subsequently  found  a  lunatic  by  inquisi- 
tion, and  remained  of  ur^und  mind  until  his 
death,  intestate  and  without  next-of-kin  or  heir- 
at-law.  Letters  of  administration  to  his  personal 
estate  had  been  taken  out  by  the  Solicitor  to  the 
Treasury.  The  real  estate  devised  by  the  testator 
remained  unsold  at  the  time  of  W.'s  death,  ancl 
an  action  was  brought  to  ascertain  the  persons 
entitled  thereto.  The  representatives  (A  the 
trustees,  as  the  persons  npon  whom  the 
estate  had  devolved,  contended  that,  as  there 
had  been  no  conversion  of  the  real  estate  into 
personalty,  the  Crown  was  not  entitled  through 
the  Solicitor  to  the  Treasuiy  to  come  in  and 
insist  that  the  real  estate  should  be  treated  as 
converted  ;  that  there  being  an  absolute  discre- 
tion to  postpone,  the  sale  for  an  indefinite  period, 
that  which  was  a  trust  bad  been  cut  down  to  a 
mere  power  of  sale  ;  and  that,  as  there  had  been 
a  failure  of  the  cestui  que  trust,  the  trustees  were 
entitled  to  retain  for  their  own  benefit  tbe  pro- 
perty, or  the  undivided  shares  thereof,  to  which 
W.  was  entitled  at  bis  death :— Held,  that  the 
trust  for  conversion  was  absolntG,  and  had  not 
been  displaced  by  the  discretion  to  postpone, 
inasmuch  as  the  several  parties  interested  hatl 
not  at  any  time  been  all  competent  to  agree  to 
a  reconversion  ;  that  the  real  estate  must  still 
be  treated  as  personal  estate  ;  and  that  the  Soli- 
citor to  the  Treasury,  as  administrator  of  the 
lunatic,  did  not  stand  in  any  different  position 
to  any  other  administrator,  and  was  entitled  to 
the  beneficial  interest  of  W.  in  the  real  estate, 
Hfdthcote,  In  re,  Gilbert  v.  Aviolet,  58  L.  T.  48. 
Affirmed,  85  L.  T.  Joum.  120— C.  A. 

Where  land  has  been  devised  on  trust  to  con- 
vert, the  acts  of  the  cestuis  que  trustent  moat  be 
clear  and  unequivocal,  and  all  of  them,  in 
order  to  show  their  election  to  enjoy  t&e  proper^ 
unconverted.    Vincent  v.  Fane,  1  W.  B.  364. 

See  alto  3,  coL  349,  post. 

ff.  Donee  of  Power, 

United  Interest— Power  of  Appointment}— 

A  person  having  a  limited  interest,  such  as  a 
power  of  appointment,  cannot  elect  to  appoint  in 
specie  that  which  the  donor  of  tbe  power  has 
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directed. to  be  conrerted.  Coimer  t.  Martin,  15 
I*  T.  2G8  ;  16  W.  B.  6. 

Bnl  Eitatt— Fnrar  of  Sale— Power  to  Xeta- 
Teet  ia  Beal  Ktatei  or  1b  Govemmwut  Seentl- 
tiae.] — A  will  contained  a  power  to  sell  some 
real  estate,  and  a  power  to  reinvest  in  real 
estates  or  in  government  securities,  to  be  settled 
38  real  estate.  The  property  was  personalty 
dnriDg  tbe  whole  of  the  life  of  the  first  tenant  in 
tail : — Held,  that  it  went  to  her  personal  rcjire- 
sentativc  at  her  death.   Rich  T.  Wkitjield,  L.  U. 

2  E-i.  583  :  14  W.  B.907. 
See  also  D.>hra»ter  v.  DoHcaHer^  3  E.  &  J,  26  ; 

3  Jor-CN-S.)  1066. 

3.  What  Acts  auodkt  to  Election. 

■oit«7  to  b«  laid  oat— farol  Deeluatioto.]— 

Uoney  directed  to  be  l^d  out  in  land,  the 
peiK>u  entitled  to  it  absolateb'  may  elect  to  take 
it  in  mon^  or  land ;  and  slight  act  done  will 
be  eridence  of  his  intention,  but  parol  declnra- 
tioa  is  not  sufficient.  Jiradithv.  Gee,  Anibl.  229  : 
1  Ken.  73.  S.  P.,  Ddgarito  t.  Morgan,  1  Ken. 
1S8. 

 Keeeipt  of  Money.] — Where  money  lb 

covenanted  to  be  laid  out  in  a  purchase  of  land, 
and  to  be  settled  on  A.  in  fee,  tbe  heir,  and  not 
the  executor,  of  A.  shall  have  it ;  but  if  A.  him- 
self has  received  any  of  this  money,  this  is  a 
good  payment,  and  shall  not  be  repaid  A.'b 
execntor  to  his  heir.  Abo  if  A.  in  this  case  dies, 
A.*B  heir  aludi  recover  tbe  remainder  of  the  money 
not  received  by  A. ;  so  if  A.'s  heir  is  an  infant, 
and  the  remainder  of  the  money  is  decreed  to  be 
brooffht  into  court,  it  shall  be  looked  on  as  land. 
Chaalim  V.  Homer,  1  P.  W.  483. 

'ft  here  money  devised  to  be  laid  oat  in  land 
comes  into  the  hands  of  one  who  would  be  en- 
titled to  dispose  (A  the  lantls  if  purchased,  the 
money  ia  his  absolute  property.  P'ulteney  v, 
Darlington  ^Eart),  7  Bro.  P.  C.  530.  Affirming 
1  Bro.  C.  C.  228.  And  Bee  Trafford  v.  Boehm,  3 
Atk.  440. 

Stock  taken  the  heir  as  real  estate  under 
a  trust  to  lay  it  ont  in  land  not  exccutc<l.  con- 
sidered as  personal  estate  In  him,  under  circum- 
stances showing  his  conception  and  intention  to 
treat  and  dispose  of  it  as  personal  property. 
Triquet  V.  Thornton,  13  Ves.  345. 

 Ttud  in  Oonrt — SettlenwBt-^&iuinity— 

Petition  by  Tenant  In  Tail  for  Payment  ont.]— 

Certain  funds  were  brought  into  court,  which 
had  been  directed  by  a  testator  to  be  invested  in 
lands  to  be  settled  ufion  A,  in  tail,  subjecl  to  the 
payment  of  an  annuity.  An  order  had  been 
made  upon  a  petition  presented  by  A.,  that  a 
sufficient  sum  to  answer  the  annuity  should  be 
set  apart,  and  that  the  residue  of  the  fund  should 
be  paid  to  him : — Held,  upon  the  death  of  the 
annuitant,  that  A.  had  elected  to  take  tbe  whole 
fond  as  money,  thereby  barring  the  entail,  and 
that  A.'s  executors  were  entitled  to  the  sum 
which  had  been  set  apart  for  the  annuity. 
Bornford  T.  Dornford,  10  L.  J.,  Ch.  341. 

 ][anria(re  Artioles — Tnut  for  Sale  of  Land 

— Abeolnte  Owner.] — K.  B.  by  articles  previous  to 
his  marria^  covenanted  to  lay  out  2,000^.  in  the 
purchase  of  lands,  and  to  settle  the  mrn^,  on 
himself  for  life,  and,  after  his  decease,  to  M..  his 
intcid^d  wife,  for  life,  and  after  both  iliein 


deceases,  to  trustees  to  sell,  and  the  money 
arising  from  such  sale  to  be  divided  among  the 
children  of  the  marriage,  to  sons  at  twentvMane, 
dau^ters  at  twenty Kme  or  marriage,  providHl  no 
sale  be  made  till  one  of  the  shares  shall  become 
payable.  The  purchase  was  made  accordingly 
after  E,  the  only  surviving  child  died  unmarried, 
but  had  ntiained  the  age  of  twenty-one,  tl  e 
absolute  proprietor  of  these  estates  ;  "E.  having 
taken  them  as  land  in  her  lifetime,  and  done  acts 
to  show  she  intended  theyshoukl  be  considered 
as  real  estate,  they  must  be  held  as  such,  and  go 
to  the  heir.    Crabtree  v.  Bramble,  3  Atk.  680. 

 Marriage  Artioles— Disabling  Statute.]— 

In  what  ciLse  money  covenanted  by  marriage 
articles  to  be  laid  out  in  lands  shall  still  bo  con- 
sideretl  as  money,  and  as  such  go  to  the  personal 
representative  of  the  party  entitled  to  the 
money,  in  prejudice  of  the  heir.  Bow.-»  v 
Shrewtbury,  5  Bi-o.  P.  C.  144. 

A  papist,  by  marriage  articles,  previously  (o 
the  disabling  Stat.  11  &  12  Will.  3,  covenants  to 
lay  out  12,000i.  in  the  purchnse  of  land.  The 
money  is  never  laid  out,  and  therefore  shall  still 
be  considered  as  money,  and  go  to  the  pereonal 
representative,  instead  of  the  heir,  though  that 
heir  be  a  protestant.  Ih. 

  Dealing  with  Property.]- If  a  petBon 

absolutely  cntitleil  to  the  money-land  arisingfrom 
a  compulsory  conversion  have  a  right  to  elect 
to  take  it  as  personalty,  a  mere  acfiuiescence 
in  its  remaining  invested  in  consols  during  his 
life,  and  his  will,  by  which  he  Iwquaiths 
personal  estate  only,  an<i  does  not  devise  realty, 
are  not  such  proof  of  election  a»  to  prevent  the 
fund  descending  on  his  death  to  his  heir.  Stew- 
arVx  Tru»t»,  In  re,  Cramer,  fix  parte,  \  Sm. 
O.  32  ;  22  L.  J.,  Ch.  369  ;  16  Jar.  1063  ;  1  W.  K. 
17. 

By  a  settlement  certain  money  was  directed  to 
be  laid  out  in  land,  and  the  income  given  to 
the  husband  for  life ;  remainder  subject  to 
charges  for  the  benefit  of  the  wife,  to  the  use  of 
the  right  heirs  of  the  husband  for  ever.  No  land 
was  purchnsaf,  but  the  money  was  investetl 
partly  on  mortgage,  partly  in  the  funds.  In  his 
banker's  pass-books  the  huiibiind  had  called  these 
funds  "  trusl-money."  In  a  transferof  the  mort- 
gage made  ehortly  before  iiis  death,  he  had  agreed 
tliat  the  mortgage  should  not  be  paid  off  for  five 
years,  and  had  made  the  money  payable  to 
himself,  his  executors,  administrators,  and  assigns. 
He  had  made  private  statements  of  his  property, 
in  which  he  had  treated  these  trust  funds  in  the 
same  way  as  his  own  funded  property.  By  his 
will  he  devised  his  hcre<litamciits  at  P.  and  else- 
where in  one  way,  and  bis  personal  estate  in 
another  way  : — Held,  that  he  had  elected  to  take 
these  trust  funds  as  money,  and  tluit  they  passed 
under  his  will  as  personal  estate.  JIareourt  v. 
Sr.ijmmr,  2  Sim.  (K.S.)  12  ;  20  L.  J.,  Ch.  606 ; 
15  Jur.  740. 

A  testator  gave  his  daughter  a  sum  of  money, 
and  directed  his  executors,  as  soon  as  convenient 
after  his  decease,  to  pnrdiase  an  estate,  and  when 
she  attained  twenty-one  she  was  to  receive  the 
money  if  the  land  was  not  bought.  There  was 
a  gift  over.  The  estate  was  not  purchased,  and 
she  investe*!  the  money  in  the  funds : — Held, 
on  the  daughter's  death,  that  the  money  was 
impressed  with  tbe  character  of  realty,  and 
)m.'«ed  as  such.  Simmon  y.  Jjihtoorth.  6  Bcav. 
412  ;  7  Jur.  410. 
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A  Bum  of  money  directed  to  be  invested  hy  an 
ezecatrfx  "  in  laim  or  some  other  secarities,"  for 
the  benefit  of  one  for  life,  with  remainder  to  his 
children,  "  but  in  failure  trf  these  to  A.  and  his 
heirs  for  ever,"  and  which  hwl  not  been  invested 
in  land  : — H£id,tJ3  have  been  originally  impressed 
with  the  character  of  real  estate ;  but  by  the 
BDbseqnent  dealing  therewith  hy  the  jnrties 
beneficially  Interested,  to  have  acquired  the 
quality  of  personalty.  Cookmn  f,  Beay,  6  Beav. 
22.  AlBrtned,  sub  nom.  Voohton  T.  Ovimit,  12 
CI.  &  F.  121  ;  9  Jur.  499. 

Where  money  had  been  impressed  by  a  will 
with  the  character  of  realty,  but  the  parties  who 
together  were  absolutely  entitled  to  it  in  what- 
ever shape,  executed  a  deed,  appointing  a  new 
trustee,  and  providing  for  the  investment  of  the 
money  as  monuy,btttbyageneral clause  rescttlinf; 
it  upon  the  trusts  generally  of  a  deed,  which  had 
been  made  upon  the  footing  of  the  will,  and 
provided  for  the  investment  in  land  : — Held,  that 
the  money  had  lost  the  character  of  realty.  lb. 

ifoney  directed  to  be  laid  out  in  land  considered 
as  real  estate  ander  a  general  disposition,  by  the 
will  of  a  person  entitled  to  it  absolntely  in  either 
shape, of  "the  money  and  land,"  in  the  absence 
of  intention,  the  wonl  "money"  being  answered 
by  another  fund,  of  stock.  Biddvlph  T.^iddulph, 
12  Ves.  161. 

Pwtsnalty  SettlBmnit — Fsndi  Inverted  in 
Beal  Estate.] — I'hc  trust  funds  of  a  personalty 
settlement,  were  invested  in  real  estate  conveyed 
to  the  trustees.  The  cestui  que  trust  receivetl 
the  rent«  and  rcpairal  the  property  for  seven 
years  after  she  had  become  entitled  to  the  abso- 
lute control  under  the  settlranent : — Held,  that 
this  did  not  make  a  conversion  into  real  estate. 
Parker  v.  WiUiaiM,  16  W.  R.  1006. 

Seal  Estate  to  be  Sold.]— Where  land  has 
devised  on  trust  to  convert,  the  acts  of  the  cestuis 
que  tmstcnt  must  be  clear  uid  nneqnivocal, 
and  by  all  of  them,  in  order  to  show  their  election 
to  enjoy  the  property  unconverted.  YinceiU  v, 
Fajie,  1  W.  R.  2(14. 

Where  real  estate  conveyed  to  trustees  on  trust 
to  sell,  has  been  used  by  the  devisee  of  the  settlor 
to  all  intents  and  purposes  as  realty,  and  is  after- 
wards edA  by  the  tmstccs,  the  trust  fund,  the 
produce  of  the  sale,  is  to  bo  tak^  as  real  and 
not  as  personal  estate.  Gardnet'a  Trutta,  In  re, 
1  Eq.  Bep.  67. 

 Possession  of  Title  Deeds.]— By  a  marriage 

settlement  real  estates  were  conveyed  to  trustees 
in  trust  to  sell  and  to  hold  the  proceeds  in  trust 
for  the  husband  and  wife  for  their  lives  succes- 
sively, remainder  in  trust  for  their  children, 
remainder  in  trust  for  the  survivor  of  the  husband 
and  wife  absolutely.  There  was  no  child  of  the 
marriage.  The  husband  survived  his  wife  ;  and 
after  her  death  ccoisalted  his  solicitors  upon  his 
rights  under  the  settlement ;  and  they  naving 
advised  him  that  he  was  entitled  to  the  whole 
beneficial  interest  in  the  estates,  begot  possession 
of  the  settlement  and  of  the  title  <lccds,  and 
remained  in  possession  of  them,  and  also  of  the 
estates,  until  his  death  : — Held,  that  thereby  he 
declared  his  election  to  take  the  estates  as  land. 
Davie*  v.  A»h/ord,  16  Sim.  42 ;  14  L.  J.,  Ch. 
478 ;  9  Jar.  C12. 

 Ooonpation.] — Land  under  devise  in  trust 

to  be  sold,  not  considered  as  real  estate,  the  trust 


not  b^ng  ezeonted,  and  two  years*  occnpaticm 
of  the  land  being  too  short  to  presume  an  etac- 
tion  ;  but  no  act  done  showing  intention  to  alter 
the  character  expressed  by  the  uses  of  the  will, 
an  objection  to  the  title  of  the  heir  upon  that 
point  prevailed.   Kirkman  v.  MUea,  IS  Ves,  558. 

 PonentoLj— Where  real  estate  is  be- 
queathed in  the  character  of  pemmalty,  uid  is 
enjoyed  unconverted  by  the  legatee,  slight  cir- 
cumstances are  sufficient  to  raise  a  presumption 
that  he  has  elected  to  retain  it  as  realty.  In  the 
absence  of  any  other  circumstances,  the  fact 
that  a  peraon  has,  for  a  great  length  of  time, 
preserved  the  proper^  in  its  actual  state,  will  be 
sufficient  to  induce  the  court  to  come  to  this 
conclusion.  JHxon  v.  Oayftrti,  17  Beav.  423; 
23  L.  J.,  Ch.  60, 

A.  B.,  being  entitled  to  an  undivided  share  in 
a  real  estate  impressed  with  the  character  of 
personalty,  retained  possession  for  between  two 
and  three  years,  and  died  without  having  said 
or  done  anything  to  indicate  an  intentim 
to  reconvert : — Held,  that  at  his  death  it  was 
personalty.  Jb. 

A  real  estate  was  devised  to  two  trustees,  to 
sell  and  divide  the  produce  between  A.,  B.  and  C. 
The  trustees  being  dead,  A.  entered  into  posses- 
sion, and  received  the  r^ts,  for  three  and  a  half 
years,  accounting  to  B.  and  C.  for  tbelr  shares. 
A.  then  died,  and  at  his  death  the  estate  remained 
unsold  : — Held,  that  there  had  been  no  reconver- 
sion, but  that  the  estate,  in  equity,  retained  its 
character  of  personalty.  Broten  v.  Brown,  35 
Beav.  399  ;  10  Jur.  CN.a.)  461  ;  10  L.  T.  83. 

A.  B.,  who  was  one  of  the  trustees,  paid  the 
debts  and  legacies,  except  one  annuity,  and 
remained  in  possession  sixteen  years  and  died 
intestate  : — Held  (having  regard  to  his  acts,  and 
notwithstanding  he  was  twth  co-tnistee  and 
owner),  that  the  property  was  reconverted  into 
realty,  and  passed  to  his  heir.  &ricabaek  t. 
FreemaiUle,  17  Beav.  314. 

A  testator  devised  land  to  trustees  to  sell  a 
portion  as  soon  as  conveniently  mi^t  be  after 
his  death  ;  but  not  until  such  time  as  his  trustees 
should  judge  beneficial  for  his  estate.  The 
testator  di<3  in  1841,  and  the  piece  of  ground 
had  never  been  sold,  and  a  sum  r«>resenting  the 
accumulated  rents  had  been  paid  into  coart : — 
Held,  that  there  was  no  conversion  by  icm»  tA 
the  will,  and  that  if  there  vras  there  had  been 
sufficient  election  to  take  as  realty.  Gloter 
V.  HeeU$,  32  L.  T.  634  ;  23  W.  B.  677 . 

 Beal  Estate  in  LetM.]- A  testator  de- 
vised all  his  real  and  persoiut  estate  (including  a 
freehold  estate  called  Bank  Hall)  to  trustees,  to 
sell  and  convert  the  same,  and,  after  payment  of 
debts  and  legacies,  "to  pay,  divide,  and  distribute 
the  principal  money  to  be  raised  from  my  real 
and  personal  estate  and  effects,  to  and  equally 
among  all  my  children,  share  and  share  alike, 
when  and  as  they  shall  attain  the  age  of  twcn^- 
one,  to  whom  I  give  and  bequeath  the  same,  it 
being  my  desire  that  each  of  my  children  shall 
receive  and  be  entitled  to  an  equal  share  of  my 
property,  they  being  all  equally  near  and  dear  to 
me.^'  He  died  in  1794,  and  left  five  children; 
four  of  them  subsequently  died,  leaving  E.  the 
survivor,  who  also  died  in  1854.  In  1803  a  lease 
of  the  estate  was  executed  by  the  five  t^iildren, 
who  had  all  attained  their  majority,  to  two 
persons  as  lessees  for  a  term  of  six  years,  at  a 
proper  rent.  At  the  expiration  ^  ^is  lease  the 
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leasees  cfmtinned  for  a  coiwidenble  time  u  occa* 
panti,  and  the  rent  reserved  was  divided  hy  and 
amongpt  the  five  children.  The  Bank  Hall  estate 
had  never  been  sold,  bat  the  rents  and  proflts 
had  been  divided  into  fifths,  and  so  received  by 
the  children  until  their  respective  deaths.  B., 
upon  the  death  of  the  fourth  child,  entered  into 
pomeasioa  of  the  entirety  of  the  rents  and  profi's 
ap  to  her  own  death  in  I8o4,  and  devised  the 
Bank  Hall  estate  to  trostees  for  sale : — Held, 
that  in  the  events  which  had  happened,  the 
chiklren  had  elected  to  take  the  Bank  Hall 
estate  as  freehold  ;  that  the  estate  had  not  been 
■o  dealt  with  as  to  be  converted  into  personalty, 
and  that  the  persons  beneticially  interested  under 
the  will  of  E.,  the  survivor,  were  entitled  to  the 
proceeds  of  the  estate.  Symes  t.  Svlmet,  19 
L.T.83. 

A  testator,  after  giving  certain  legacies,  de- 
liaed  a  freehold  house  to  A.,  B.  and  C,  in  trust 
for  aiUe,  the  proceeds  to  be  considered  part  of  his 
personal  estate,  and  gave  his  residuary  real  and 
personal  estate  to  A.,  B.,  and  C.  A.,  B,  and  C. 
paid  all  the  l^^es  except  two  oat  of  other  parte 
ot  the  testator's  estate,  and  kept  the  house  unsold, 
granting  a  lease  of  it  to  a  tenant  The  house 
remained  unsold  for  fifty  years,  and  the  two 
legatees  permitted  their  legacies  to  remain  during 
all  that  time  unpaid,  without  requiringa  sale  or 
any  fonnal  securi^  on  the  house :— Held,  in  a 
Miit  by  the  personal  representative  of  C.  agauiat 
the  real  and  personal  representatives  of  the 
testator  for  the  administration  of  his  estate,  that 
A^  B^  and  C.  had  by  their  conduct  elected  to 
take  tiie  house  as  reconverted  into  real  estete ; 
that  the  assent  of  the  unpaid  legatees  might  be 
inferred.  MtUloio  v.  Bigg,  45  L.  J.,  Ch.  282 ;  I 
Ch.  D.  886  ;  34  L.  T.  273  ;  24  W.  B.  40»— C.  A. 

A  testator  by  his  will  gave  his  real  estate 
and  the  residue  of  his  personal  estate  to  trustees, 
on  truBt  to  sell  his  real  estate,  and  to  convert 
and  get  in  his  residuary  personal  estate,  and  to 
stand  possessed  of  the  moneys  arising  from  both, 
on  trust  to  invest  the  same,  and  to  pay  the 
income  to  his  wife  during  her  life  or  widowhood, 
and,  after  her  death  or  second  marriwe,  upon 
trust  to  divide  the  trust  funds  equally  between 
such  of  his  children  as  should  be  living  at  his 
death,  and  the  issue  of  such  of  them  as  might  be 
then  dead.  The  tesUtor  died  in  1869.  The  wife 
and  two  infant  children  survived  him.  There 
was  no  fasae  of  any  deceased  child.  Both  the 
children  died  before  Uie  wife,  unmarried  and 
intestate,  the  one  who  died  last  dying  in  1876. 
The  wife  did  not  marry  again,  and  she  died  in 
1885 intestete.  Theonlyre^estateof  thetestator 
was  a  house,  of  which  he  had  in  1869  agreed  to 
grant  a  lease  tor  twenty  years,  with  an  option 
to  the  tenant  to  purchase  the  rerer^on  at  any 
time  during  the  term.  At  the  death  of  tiie  widow 
this  option  had  not  been  exercised,  and  the 
house  had  not  been  sold  by  the  trustees.  After 
the  deaths  ot  the  children  the  widow  continued 
in  receipt  of  the  rent  of  the  house  : — Held,  that, 
by  reason  ot  the  tenant's  option  to  purchase  the 
hoose,  the  widow^s  continued  tec^pt  ot  the  rent 
was  no  evidence  of  an  election  by  her  to  take  the 
property  as  real  estete,  and  that  on  her  death  it 
descended  as  personalty  to  her  next  of  kin. 
Gttrdon,  In  re  (6  Ch.  Z>.  631),  distinguished. 
Lew'u,  In  re,  Foxw^l  v.  Lewis,  55  L.  J.,  Ch.  232  ; 
30  Ch.  D.  684  ;  53  L.  T.  387  ;  34  W.  B.  150. 

A  devise  and  bequest  of  freehold  and  oopyhokl 
land  and  personal  estate  to  A.  and  B.,  upon  trust 
as  to  the  land  for  sale,  and  as  to  the  personal^ 
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to  realise  the  same,  and  to  stand  possessed  ot  the 

Eroceeds  upon  trust  for  who  was  his  beir-at- 
iw,  absolutely.    A.  predeceased  the  testetor  ; 

B.  renounced  probate,  and  died  three  years 
afterwards,  not  having  acted  as  trustee,  though 
he  did  not  dlBClaim  the  trusts,  and  letters  of 
administration  with  the  will  annexed  were 
granted  to  M.  From  and  after  the  testator's 
death  H.,  through  his  agent,  received  the  rent  of 
the  land  but  did  not  exercise  any  other  act 
of  ownership.  Ko  one  was  admitted  tenant  of 
the  copyhold.  The  land  was  let  from  year  to 
year,  and  there  was  one  change  of  tenancy 
effected  by  the  agent.  On  the  death  of  M.,  who 
survived  the  testator  neaiiy  nine  years,  the 
question  arose  whether  the  land  was  to  be  treated 
as  real  estate : — Held,  that  on  B,  renouncing 
probate,  the  legal  estete  devolved  on  M.,  and 
that  whether  the  l^al  estete  was  outstanding  or 
not,  M.  must  be  token  to  have  elected  to  teke  the 
land  as  real  estete.  Oordon,  In  re,  JRoberts  y. 
Gordon,  46  L.  J.,  Ch.  794  ;  6  Ch.  D.  631. 

 BmI  litate  in  Lease— ^viUlaaSelwnw 

Petition  to  Parliament.]— The  U.  P.  estete 

"was  vested  in  H.,  D.  and  S.,  upon  trust  after  the 
death  ot  a  person  who  died  in  August,  1663,  to 
sell  with  all  convenient  speed.  The  proceeds  of 
sale  belonged  as  to  one  moiety  to  D.'s  wife 
absolutely  for  her  separate  nse  subject  to  a 
charge  of  6002.  to  a  legatee,  and  as  to  the  other 
moiety  to  S.  absolutely.  The  property  was  weJl 
adapted  tor  building  purposes,  but  the  bulk  of  it 
was  subject  to  an  old  lease,  of  which  twenty-six 
years  were  unexpired.  In  March,  1864,  D, 
and  wife  paid  off  the  500!.  In  1864  the  three 
trustees  let  for  three  years  part  of  the  property 
not  comprised  in  the  old  lease,  and  in  1867,  and 
again  in  1869,  D.  and  S.,  who  had  survived  H., 
granted  similar  leases  for  three  years.  In  1863, 
S.,  who  was  the  acting  trustee  and  managed  the 
property,  had  plans  prepared  by  a  surveyor  for 
laying  out  the  property  for  building.  In  tlie 
same  year  a  bill  was  brought  into  parliament  for 
authorising  a  railway  to  pass  through  the  estete, 
and  a  petition  against  it  was  presented  on 
behalf  of  "  the  owners  and  trustees  of  the  H.  P. 
estete,"  which  steted  that  it  was  their  intention 
to  lay  out  the  estete  for  building.  Mrs.  D.  died 
in  1870,  in  the  lifetime  of  her  husband.  There 
was  no  direct  evidence  that  she  bad  concurred  in 
the  leases,  the  pr^nration  of  the  pluis,  or  the 
tion  to  parUament : — Held,  that  the  parties 
elected  to  take  the  property  as  real  estete, 
and  that  Mrs.  D.*s  share  went  to  her  heir-at-law 
as  realty,  and  not  to  her  husband  as  personalty. 
Davidson,  In  re,  Martin  v.  Trimmer,  Da/oideon 
V.  Trimmer,  In  re,  11  Ch.  D.  341 ;  40  L.  T.  726— 

C.  A. 

  Possession — Instmotions  fior  Deed  of 

Gift.] — ^A  testator  devised  and  bequeathed  real 
and  personal  estete  to  trustees  for  his  wife  for 
life,  and  after  death,  as  to  one  freehold  bouse 
upon  trust  for  one  ot  his  sons  for  life,  as  to 
another  freehold  house  upon  trust  for  his  daughter 
for  life,  and  as  to  a  third  freehold  house  npm 
trust  for  another  son  for  lite,  and  after  their  re- 
spective deaths  to  their  issue  respectively,  and 
alter  the  respective  deaths  of  any  without  issue 
he  directed  his  trustees  to  sell  the  house  ot  such 
child  and  to  pay  the  proceeds  of  sale  to  the  sur- 
vivors or  the  survivor  of  his  three  children,  and 
until  sale  to  pay  the*  rente  to  the  same  persons 
OT  person,  mm  he  gave  his  lesiduwjr^  leal  and 
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personal  estate  to  nich  of  his  tbiee  children  as 
sbonld  surriTe  tlw  widow.  One  oC  the  sons  pre- 
decfttsed  the  widow,  a  bachelor.  The  daughter 
survived  her  and  died  intestate  in  1877,  and  all 
her  property  passed  to  her  surriving  brother  as 
her  sole  next  of  kin.  The  hooaes  were  let  to 
weekhr  tenants,  and  the  surriving  son,  sinoe 
1877,  received  aU  the  rents.  He  died  in  1886, 
aiod  shortly  before  his  death  be  handed  the  title- 
deeds  the  honses  to  a  solicitor,  directing  thata 
gift  of  all  his  property  should  be  made  to  a  niece, 
but  he  died  before  a  conveyance  could  be  exe- 
cuted. The  question  then  rose  whether  the  will 
had  effected  a  ccoiversion  of  the  realty,  and,  if 
so,  whether  the  snrviving  son  had  elected  to  take 
the  property  as  real  estate : — ^Held,  that  there 
had  been  an  ont-and-ont  conversion,  and  that  the 
son  must  be  taken  to  have  elected  to  take  the 
houses  as  real  estate.  Potter  v.  Dudeney,  66 
L.T.395. 

'   Bevsndonary  latsrest.] — A  testator 

directed  his  residuary  real  and  personal  estate  to 
be  sold,  and  the  proceeds  to  be  paid,  after  pay- 
ment of  1,0002.,  to  A.,  whom  he  appointed  one  of 
his  executors.  A.  r^sed  the  1,0002.  by  sale  of 
t^e  personal  estate  and  a  portion  only  of  the  real 
estate,  and  the  remainder  he  reconverted  into 
land.  The  residuary  real  estate  consisted  in 
part  of  a  reversion  in  copyhold  estates,  which 
did  not  fall  into  possession  until  many  years 
after  the  death  of  A. : — Held,  that  the  reconver- 
sion of  the  freehold  into  land  did  not  operate  as 
a  reconversion  of  the  copyholds,  and  that  they 

rassed  to  the  personal  representatives  of  A. 

Meredith  t.  Viek,  23  Bfeav.  669  ;  27  L.  Ch. 

168 ;  S  Jar.  (^A.')  1234  ;  6  W.  B.  6S9. 

am  in  lia«  of  Dshto— Beal  IsUtt— Fra- 
■mptira — IHseUinuT.]  —  Devise  of  residuary 
real  estate  in  Ilea  and  discharge  of  all  debts 
due  tnnn  testator  to  devisee.  Devisee  dies  in- 
testate three  days  after  testator:  —  Held,  as 
between  the  heir  and  personal  representative 
of  the  devisee,  that,  It  not  being  manifestly 
for  the  disadvantage  oC  the  devisee  to  retain 
the  devised  estate,  the  court  could  not  pre- 
sume a  disclaimer  by  the  devisee,  and  conse- 
quently the  heir  was  entitled  to  the  estate,  and 
debts  claimed  by  the  administrator  as  due  to  the 
devisee  from  the  testator  were  discharged. 
aarrie  v.  WatUna,  2  £.  &  J.  473. 

But,  semUe.  had  it  been  manifestly  for  the 
disadvantage  of  the  devisee  to  retain  the  estate 
upon  the  terms  proposed  by  the  testator,  the 
court  might  have  presumed  a  dlrclalmer.  Zh. 

CHft  to  Clutiitr — Impure  Porsonalty— Fro- 
nmQtiOD  of  OonTonion.]-— A.,  being  entitled  to 
moneys  charged  ap<m  land,  bat  primarily  secured 
^xj  bcmd  and  promissory  notes,  bequeathed  all  her 
property  to  her  three  daughters,  B.,  0.,  and  D., 
whom  she  appointed  executrices  of  her  wiU. 
B.  died  in  the  lifetime  of  A.,  and  C.  died  intes- 
tate shortly  after  A.'s  death,  and  D.  became  sole 
executrix  of  A.,  and  alone  entitled  to  the  said 
moneys.  The  moneys  were  not  called  in  daring 
the  life  of  D.,  who,  by  her  will,  gave  l^^es  to 
charities  : — Held,  that  as  D.  was  alone  entitled 
to  the  property,  the  court  would  not  assume  in 
favour  of  the  charities  a  conversion  into  pure 
personalty,  which  she  was  not  bound  to  make. 
IMCOM  V.  Jonet,  36  L.  J.,  Ch.6G2  ;  L.  R.  4  Eq.  78 ; 
15  W.  K.  738. 


— JUnieft  Wmmib  Bile.]— B.,  after  consentiBR 
to  a  decree  for  sale  in  a  partition  soit,  to  whicU 
she  was  a  party,  married.  The  sale  took  place, 
and  the  purchase  money  was  paid  into  court. 
Subsequently  B.  died  intestate,  leaving  two 
sisters,  her  co-heiresses  at  law.  Her  husband 
took  oat  letters  of  administration  : — Held,  that 
B.  had  elected  to  have  the  propertr  ecmyeited, 
and  that  her  husband  was  entitled,  as  her  ad- 
ministrator, to  the  money  in  court.  Fowler  v. 
Seott,  26  L,  T.  28  ;  19  W.  B.  972. 

J.  F.  W. 


CONVEYANCE. 

Taliditr  as  agalut  Oiedtton.]— Bank* 

BTJPTOr — Fradd. 

See  alto  DEED  AKD  BOND— VENDOB  AND 
PUBCHA6ER. 


CONVETANCEB. 

See  BABBISTEB. 


CONVICTION. 

See  OBIHDTAL  LAW-JUSTICE  OF  THE 
PEACE. 


CONVOY. 

See  SHIPFINO. 


COPARCENER. 

See  ESTATE— PABTITION. 


PretMitation  to 

BIABTIGAL  LAW. 


Bnaflee  1^.}— fiw  Boou- 


COPYHOLD. 

[Bt  W.  A.  O.  WOODS.] 

A.  Uahob. 

1.  Whatit,S67. 

2.  Vatiditt/  of  Cuetomt,  863L 

3.  Evidence  qf  Otutowu,  867. 

B.  CODETB,  366. 

C.  CouBT  Bolls. 

1.  I}HMes,S7(i. 

2.  (MetodfmtdPfodMetia*,t70. 

3.  Evidence,  371. 


Partltira,  Sait  fiiir— Beeroe  for  Sale— Gonsoit  D.  Stbvakd,  372. 
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Tenubb  and  Ikcidebts. 

1.  Jjt  &meral,Z75. 

2.  Deieent  of  Copyhf^d,  378. 

3.  Ijiua^tenaney  hy  the  Cttrtenj,  362. 

4.  Fnsebench,  382. 

5.  Mode  of  Barring  EntaUt,  384. 

6.  Contingent  Bmnaindert,  387. 

7.  SttimgttiMkimeiU  tff  Anviv,  387. 

F.  LoKD  OF  ILuroB  (BieaTB  or). 

1.  Al^natUm,  389. 

2.  Mimei  aiul  JtauraU,  390. 

3.  Teeea  amd  SfaiAffr,  391. 

4.  Ben»t»,  895. 

8.  Q»uartat,m. 

&  i%ief,  899. 

7.  At:fU<«nr,  409. 

8.  Bieheaty  413. 

O.  COPTHOLDBRS  (RiOHTS  07). 
I.  Surrender  and  Adm'Utanee. 

a.  Agreements  tu  Sarrender,  414. 

b.  CoDfltructlon,  416. 
e.  Opeiatii(Hi,421. 

d.  Mode  <A  Sarreader  and  Admittance, 
427. 

«.  Nece^ty  of,  431. 
/.  Enforcing,  438. 
g.  Evidence  of,  443. 
^.  Ideate,  444. 
3.  Pa^UUm,  446. 

H.  CCSTOKABT  FBBEHOLDS,  44S. 

4.  ENFa&KCHISBMBST,  448. 

J.  ESOBOAOHMKNT,  4S6.  < 

A.  MANOR. 

1.  What  is. 

8tAtota.]-«7  ^  68  Vict.  a.  46,  oomMUti  tlu 

•Capykold  A^. 

fk»  Queen  ax  lAdy  of  the  ]Uiior.]--A  crown 
lessee  of  minerals  under  a  crown  manor  entered 
A  ftna  within  the  manor  and  opened  the  surface 
in  tearch  of  minerals.  The  occapier  of  the  farm 
Isoariit  an  action  for  the  trespass  in  the  Coort 
•of  Eicheqaer  against  the  leeaee.  Hie  crown 
nndertook  to  defend  the  action,  and  afterwards 
'filed  an  information  and  Inll  against  the  occupier 
and  the  oopyhold  tenant  of  the  farm.  The  bill 
-alkged  that  the  Qoeen,  in  right  of  her  crown, 
TU  entitled  as  iadj  of  the  manor  to  search  for 
and  win,  and  to  grant  to  others  the  right  to 
Much  tor  and  win,  minerals  within  the  manor, 
and  had  granted  this  right  to  the  lessee  ;  the  bill 
then  piajed  that  those  rights  might  be  declared : 
— Hdd,  that  the  crown,  by  virtue  of  its  prero- 
gatiTe  was  entitled  to  maintain  the  bill,  and 
that  DDce  the  bill  would  determine  all  the  ques- 
tiona  laised  in  the  action,  the  occupier  of  the 
brmmust  be  restrained  from  proceeding  with 
the  action  till  the  hearing  of  the  bilL  Aa.-  Om. 
f.  Barker,  41  L.  J.,  Ex.  67  ;  L.  R.  7  Ex.  177  ; 
26 1*  T.  34;  20  W.  K.  609. 

The  Queen  remains  lady  of  the  royal  nuuiors, 
notirithstanding  10  Qeo.  4,  c.  68,  whereby  powers 
era  crown  lai^  aie  conferred  on  the  Commis- 
nonen  of  Woods  and  Forests.  S^.  r,  Pow^l, 
-4P.fcD.719;  1  Q.B.352. 


That  act,  giving  commissioners  the  Manage- 
ment of  the  und  revenues  of  the  crown,  cUies  not 
divest  the  legal  estate  out  of  the  crown.  H. 

Inffeat  Tenant  for  Lift.]— A  female  infant 
tenant  for  life  in  possesnion  of  a  manor,  but  sub- 
ject  to  a  l^al  term  of  1,000  years  vested  in 
trustees  for  securing  annuities,  and  also  subject 
to  a  provision  for  the  receipt  by  the  trustees  of 
the  rents  during  the  minority,  and  tar  the  ap- 
plication of  a  limited  sum  thereout  for  her  main- 
tenance, Is  the  lady  of  the  manor,  ffriggs  t. 
Oihmm,  14  W.  B.  819. 

entBtofXaadiol]— The  demesne  hinds  of  a 
manor  previously  granted  in  fee  do  not  become 
reunited  to  the  manor,  if  purchased  the  lord, 
as  they  would  do  if  they  had  reverted  to  him  by 
escheat.  Delacheroit  v.  Delaekeroia,  11  H.  L. 
Cas.  62 ;  4  N.  R.  501 ;  10  Jnp.  (nj.)  886 ;  10 
L.  T.  884  ;  13  W.  R.  24. 

If  the  demesne  lauds  are  treated  in  a  convey- 
ance of  them  in  fee,  as  a  distinct  property,  as,  for 
instance,  being  conveyed  by  the  lord  in  fee  with- 
out being  accompanied  by  a  declaration  of  the 
feoffer's  title  as  lord,  or  being  described  as  lands 
held  of  the  manor,  but  only  as  lands  situate, 
lying,  and  being  within  the  manor,  they  are 
severed  from  the  manor,  and  cease  to  form  part 
of  it,  although  the  rents  and  dues  may  remain. 
/}. 

On  re-purchase,  by  the  lord,  of  Uie  fee-simple, 
he  will  hold  of  the  chief  lord.  Ih. 

They  will,  on  such  re-purchase,  again  form 
part  of  the  manor,  so  aa  to  pass  under  that  de- 
scription made  in  a  will  dated  anterior  to  the 
purchase.  Ih. 

The  grant  of  a  court-baron  Involves  the  g^ant 

a  manor  for  it  implies  the  existence  of  free- 
holders of  the  manor,  holding  under  the  lord,  and 
owing  suit  and  service  to  him.  Ih. 

A  leasee  of  a  manor  assigned  all  his  interest  in 
the  manor  to  trustees,  but  continued  neverthe- 
less to  act  as  lord,  and  made  grants,  and  one  to 
himself  i — Held,  Uiat  such  grant  to  himself  coald 
not  be  considered  a  grant  by  the  trustees,  and 
was  therefore  void.  Cfirittohwreh,  Oxford  {Dean 
and  Chapter')  v.  Buckingham  {^Duke),  17  C.  B. 
(N.B.)  391  ;  33  L.  J.,  C.  P.  322  ;  10  Jur.  (N.8.) 
749  ;  10  L.  T.  576  ;  12  W.  R.  986. 

The  law  as  to  the  divisibility  of  manors,  and 
the  consequences  of  a  division,  considered.  Oatt- 
ley  T.  Arnold,  4  K.  &  J.  695. 

 What  pasHi  under.  ]  —Unascertained  and 

undefined  advantages  will  pass  under  the  gen^ 
ral  words  by  a  grant  of  the  maxiat,  although  not 
in  the  contemplation  of  either  party  at  the  time. 
Thus,  for  instance,  the  minCTls  in  the  lord's 
waste  would  pass,  althongfa  their  existence  was 
neither  known  to  nor  suspected  by  any  of  the 
parties  to  the  contract ;  so  also  the  advowson  to 
a  living  will  pass  with  a  manor  by  general  words, 
though  not  specifically  named  in  the  grant. 
AU.-Gen.  v.  Ewelme  HoipUal,  17  Beav.  366  ;  22 
L.  J.,  Oh.  846 ;  1  W.  R.  523. 

In  1790,  an  advowson  appendant  to  a  manor 
was  sold  and  assigned  for  the  residue  of  a  term 
of  500  years,  created  in  the  manor  and  advowson 
in  1746,  and  which,  except  as  to  the  advowson, 
ceased : — Held,  that  this  did  not  sever  the 
appendancy,  and  that  the  advowson  passed  by  a 
snbseqaent  release  of  the  manor  wiUi  general 
words.   Booper  t.  Harriton,  S  K.  ft  J.  86. 

Semble,  that  an  office  d.  trust  nnd^^e  crown^ 
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cannot  be  annexed  to  a  manor.  Att.'Gett.  v. 
Mathiat,  4  K.  &  J.  679  ;  27  L.  J..  Cb.  761 ;  4 
Jnr.  (N.B.)  628 ;  (i  W.  B.  780. 

The  GommisBionen  of  Woods  and  Forests 
having  power,  under  57  Geo.  3,  c.  97,  to  make 
Bale  of  any  royalties,  honours,  huiidmls,  manors, 
lordships,  or  franchises,  "  or  any  rights,  members, 
or  appurtenances  thereof,"  belonging  to  the 
Crown,  within  the  ordering  and  survey  of  the 
Excheqaer,  contracted  for  the  sale  at  the  crown 
manor  of  E..  and  all  courts  baron,  courts  leet, 
and  all  fines,  reliefs,  rents,  profits,  waif^,  strays, 
deodands,  and  "all  other  rights,  members,  emolu- 
ments, and  appurtenances  thereunto  belf>nging  " : 
— Held,  that  this  being  in  effect  a  contract  for 
Bale  by  the  crown,  the  adrowson  of  E.,  which 
was  appendant  to  the  manor,  did  not  pass  nnder 
the  contract,  and,  couscqnently,  that  the  pur- 
chaser was  bound  to  take  a  conveyance  of  the 
manor  without  the  advowson.  Sembie,  that  if 
the  contract  had  been  between  subject  and  sub- 
ject, the  advowson  would  have  passed  ;  although, 
at  the  time  of  the  contract,  it  was  not  known  by 
either  party  to  be  appendant  to  the  manor,  and, 
therefore,  the  sale  of  it  was  not  in  their  contem- 
plation. Att.-OKR.  T.  Sitwell,  I  Y.  &  0.  559  ;  5 
L.  J.,  Ex.  Eq.  86. 

A.  B.,  being  possessed  of  the  E.  estate  and  tlic 
manor  of  E.,  both  in  the  county  of  M.,  mort- 
gaged to  S.  O.  the  K.  estate  by  particular 
description  and  all  other  the  hereditaments,  lands, 
and  premises  comprised  in  a  previous  mortgage 
of  the  E.  estate,  and  all  other  the  lands,  tene- 
ments and  hereditaments  (if  any)  in  the  county 
of  M.,  whereof  or  whereto  A.  B.  was  seised  or 
entitled  to  for  an  estate  of  inheritance  ; — Held, 
that  the  manor  of  E.  was  not  comprised  in  this 
mortgage  nnd*^  the  general  words  of  convey- 
ance. itoiiUs  Y.  Kentingtmi  (Lord),  2  K.  &  J. 
7S3 ;  25  L.  J.,  Cb.  79S ;  8  Jur.  (H.8.)  755  ;  4 
W.  R.  829. 

 Waste  Lands  of.]— The  51  Geo.  3,  c.  116, 

8.  2,  does  not  empower  the  lord  to  grant  a  portion 
of  Uie  waste  lana  of  the  manor,  which  is  a  villi^^ 
green,  freed  from  the  partohionors'  cnstomary 
right  to  the  use  of  it,  as  such.  Fi>rbe*Y.  Eeeleti- 
attical  Cotninittionert,  42  L.  J.,  Ch.  97 ;  L.  R.  15 
Eq.  51 ;  27  L.  T.  611 ;  21  W.  R.  \m. 

By  a  grant  of  a  manor  with  an  exception  of 
the  wastes,  they  are  thereby  severed  &om  the 
manor  though  the  copyholden  continue  to  have 
a  right  of  common  thereon  by  immemorial  cus- 
tom. Betcll  V,  Jodrell,  2  Term  Bcp.  415;  1 
B.  B.  606. 

Under  a  conveyance  by  the  lord  of  the  manor 
of  P.  of  all  those  messuages,  lands,  tenements, 
commons,  wastes,  woods,  underwoods,  and  the 
soil  at  the  woods  and  underwoods  of  P.,  without 
any  resenraUon  of  manorial  r^bts,  the  soil  of  the 
common  of  P.  passes,  Cator  T.  Croydon  Canal 
Ccmpany,  4  T.  &:  C.  405. 

A  grant  of  a  repnted  manor  will  not  pass  a 
freehold  interest  in  the  wastes,  nor  in  any 
specific  tenement  poteessad  by  the  grantor.  Doe 
d.  Claytmt  v.  WiUiam,  11  M.  &  W.  803 ;  12  L. 
J.,  Ex.  429. 

The  lord  of  a  manor  contracted  to  sell  part  of 
tiie  waste,  and  furnished  a  statutory  declaration 
that  to  the  best  of  his  information  and  belief  no 
copyholder  or  free  tenant  had  exercised  any 
right  of  common  for  forty  years  and  upwards, 
and  that  he  did  not  know  or  believe  that  any 
copyholder  or  free  tenant  existed,  and  that  no 
quit  rents  had  been  paid  or  services  rendere  t  or 


court  baron  held  for  forty,  or,  as  the  declarant 
believed,  for  sixty  yeara  and  upwards.  The 
means  of  knowledge  c/t  the  declarant  were  not 
questioned,  and  he  offered  to  add  to  his  statutory 
declaration  a  statement  negativing  the  existence 
of  any  commonable  rights  over  the  waste : — Held, 
that  the  title  could  be  forccil  on  the  purchaser. 
Bridget  amd  McBa^a  Contraot,  Jii  re,  30  W.  K. 
639. 

The  loni  Is  said  to  be  never  out  ot  possession  ; 
and  that  whatever  ia  built  on  the  waste  is  his, 
even  after  sixty  years'  possession  by  the  tenant. 
Llttyd  V.  Bartlett,  6  Vin.  123,  pi.  1. 

Scd  quaere,  after  twenty  years*  posscssioi^ 
which  is  a  bar  to  an  ejectment.  Ih. 

  Demsrao  Lands.]— A  bishcw  who  had 

free  warren,  by  prescription,  over  Hie  demesne 
and  tenemental  lands  of  a  manor  whereof  he 
was  seised  jure  ecclesice,  accepted  a  grant  from 
the  crown,  to  himself  and  his  successors,  of  fi-ee 
warren  over  the  demesne  lands  of  all  his  manors 
in  England  : — Held,  that,  if  the  grant  could  have 
the  effect  of  extinguishing  the  prescription  as  to 
the  demesne  lands,  it  could  not  cflrect  it  over 
the  othis'  lands  of  tlie  manor.  Car»trvam 
iEarl)  T.  VUleboia,  13  U.  &  W.318;  14  L.J., 
Ex.  233. 

The  term  "demesne  lands"  properlv  signifies 
lands  of  a  manor  which  the  lord  either  has  or 
potentially  may  have  in  propriis  manibus.  AU^ 
6en.  V.  Paritfma,  2  C.  &  J.  279 ;  2  Tyrw.  223 ;  1 

L.  J.,  Ex.  1U3. 

 Pishery.] — Where  a  private  river  run» 

through  a  tnauor,  the  presumption  of  law  is, that 
each  owner  of  land  within  the  manor  and  on  the 
bank  of  the  river  has  the  right  of  fishing  in 
front  of  his  land ;  and,  if  £e  lord  claims  a 
several  fishery,  be  must  make  out  that  cUim  bv 
evidence.    Lamb  v.  yewbiggin,  1  Car.  k.  K.  54'.). 

From  the  words  of  a  deed  under  which  the 
lord  claimed,  it  was  attempted  to  raise  a  pre- 
sumption that  the  right  of  several  fishery  within 
the  manor  passed  to  him  by  that  deod  as  appur- 
tenant to  the  manor : — Held,  this  presumption 
was  rebutted  by  proof,  that,  before  the  date  of 
the  deed,  uwncis  of  land  within  the  manor  and 
on  the  bank  of  the  river  had  the  right  of  free- 
fishery  therein.  lb. 

Boundary  of  Xanor.] — The  sca-^hore  between 
high  and  low  water  may  be  part  of  tlie  aiijoining 
manor ;  and  where,  by  an  ancient  grant  of  the 
manor,  its  limits  were  not  defined,  modem  usage 
is  admissible  to  shew  that  such  ssa-shore  wa» 
part  of  the  manor.  Betatfort  (BHlur)  v.  Swatuea 
iMayor},  8  Ex.  413. 

SridsiiM  M  to  BoBBdartei.]— Dispute  between, 
a  lord  of  a  manor  and  a  corporation  as  to  the 
ownership  of  a  piece  of  foreshore.  The  oourb 
rolls  contained  entries— (1)  Of  fines  paid  to  the- 
lord  for  salvage,  for  moorage,  and  for  trespasses, 
in  taking  wreck  and  the  like,  and  of  sums  paid 
to  the  lord  by  the  bailiff  for  wreck  sold  by  bim. 
(2)  Presentments  as  to  wreck,  porpoises,  kc, 
coming  on  the  soil,  with  no  express  mention  of 
receipt  of  money  except  (in  some  cases)  by  the 
bailiff.  (3)  Presentments  of  wreck  the  pay- 
ments in  respect  of  which  were  partly  made  to 
the  salvors  and  partly  to  the  lord.  (■!)  Present- 
ments directing  the  bailiff  to  levy  certain  fines, 
inc.  (5)  Similar  presentments  with  no  express- 
direction  to  the  bailiff  to- levy.  (6)  Presentments 
of  wreck  with  no  particulav-entriea-as  to  value- 
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<«■  entered  as  matter  for  future  inquiry  : — Held, 
that  all  the  entries  except  the  last  could  be 
flafely  admitted  as  evidence  of  the  lord's  title. 
WaltoH'euwt-Trimlei/  (_MaHar\  In  re,  TomUna, 
Be  parte,  28  L.  T.  18  ;  21  W.  B.  470. 

Dadilim  is  tsnur  Bvit] — An  action  of  <. 
trespass  1^  a  former  lord  against  the  same  cor- 
poration, and  decided  in  his  favour  in  1738  and 
acqaieeced  in  ever  since,  considered  the  strongest 
possible  evidence  in  his  favour.  Ih. 

Jn  an  action  which  tamed  on  a  question  as  to 
the  boundary  of  two  manors  a  venlict  was  taken 
for  the  plaintiff,  subject  to  the  award  of  an  arbi- 
tntor,  who  was  to  determine  fOTwhich  party  the 
verdict  was  to  be  finally  entered,  and  to  set  oat 
the  boondaries.  He  directed  the  verdict  to  be 
«ntered  for  the  defendant.  In  a  subeeqnent 
action  by  the  defendant  against  a  third  party, 
where  also  the  question  substantially  was  as  to 
the  boundaiy  of  the  same  manors,  the  verdict  was 
received,  but  the  award  rejected  as  evidence  of 
repntation.  Eeaiu  t.  Rect,  10  A.  k  E.  151 ;  2 
P.  &  D.  626  ;  9  L.  J.,  M.  C.  83. 

An  ancient  presentment  by  the  homage,  in  the 
form  of  a  book,  set  out  the  boundaries  of  the 
manor,  and  gave  in  alphabetical  onlcr  the  aames 
fi.  the  several  parishes  within  it,  and  of  the 
tenants  resident  in  each  parish,  but  this  part  of 
the  presentment  contained  nothing  as  to  bounda- 
ries. Two  or  three  sheets  at  the  concluding  part 
of  it,  where  a  parish  should  have  followed  in 
<Htler,  had  been  cut  off,  bat  it  did  not  appear 
nnder  what  circumstances.  In  an  action  involv- 
ing a  qneation  as  to  the  boandary  of  the  manor 
and  tlw  parish  where  it  was  admitted  that  the 
manor  and  the  parish  were  oonterminoos  in  the 
Erection  of  the  locus  in  quo,  the  presentment 
was  received  in  evidence  of  the  repnteid  boundary, 
as  the  ilocmnent,  although  mutilated,  was  perfect 
in  that  part  of  it  which  related  to  the  subject  of 
tlie  bonndaiy.  Ih. 

In  an  action  br  a  lord  for  carrying  away 
■doUara  eUiroedlty  mmaswieck.two  instruments, 
dated  in  1639  and  1667,  and  poiporting  to  be 
presentmenta  or  answers  of  a  jury,  partly  con- 
sisting of  the  tenants  of  the  manor,  to  questions 
3>y  conunissioners  of  survey  appointed  by  the 
lonl,  were  pnt  in  to  prove  the  boundaries  <n  the 
maiior  an^  also  the  lord's  title  to  wreck,  which 
was  affirmed  in  particular  passages : — Held,  that 
4hey  were  only  evidence  the  bonndaries,  and 
■oouM  not  be  admitted  as  declarations  by  the 
tenants  of  the  title  of  the  lord  to  wreck,  that 
teiiig  a  matter  of  private  right,  derived  from  the 
«rowiii  respecting  which  they  could  not  be  taken 
to  have  kay  peculiar  knowledge,  as  they  had  no 
concern  with  it.  TcMct  y.  &oi»,  6  Tyrw.  1 ;  1 
C  U.  B.  495  ;  4  L.     Ex.  ». 

 Boundary  of  other  Xaaon.]— When  the 

boandary  between  two  manots  is  formed  by  a 
ridge  of  hiUs  which  mn  b^cnd  the  numon,  and 
OD  an  imm  as  to  the  boundarr  between  one  of 
these  manors  and  a  third  manor  one  of  the 
parties  wishes  to  prove  that  the  same  ridge  is 
the  boandary  between  the  two  latter  manors, 
evidence  of  its  being  the  boandary  of  the  other 
two  is  admissible  for  this  purpose,  the  three 
numon  being  contiguoas.  Briseo  v.  Lomax,  8 
X.fcP.SUe;  8  A.ft«.198;  1  W.  W.ftH.23S; 
7L.J..Q-  B.  148;  2  Jar.  682. 

  Bonduy  of  othsr  EBSlomrs.]  —  The 

defendant  was  uie  lord  of  a  tawiM't  tlie  boan- 


dary of  which  was  the  medium  Blum  aqnia  of  a 
river.  Between  the  river  and  a  freehold  close  c-i 
the  plaintiff  lay  a  narrow  uninclosed  strip  ot 
land,  the  owner^ip  of  which  was  the  question  iit 
dispute.  At  the  trial  of  an  action  of  treapaM 
the  plaintiff  offcre<l  evidence  that  the  owner  of 
the  inclosare  adjoining  his  own  was  in  the  un- 
disputed possession  of  a  similar  narrow  strip  of 
land  between  his  fence  and  the  river,  the  utat- 
mentioned  piece  of  land  being  continuous  with 
that  claimed  by  the  plaintiff  and  within  the 
same  manor  : — Held,  that  the  evidenoe  was  pro- 
perly admitted.  Vavuhan  t.  Da  WyiUtm,  17 
LT.30;  16W.B.114S. 

•  Adjoining  Highway.}— Upon  a  question 

whether  a  piece  ot  waste  land,  lying  between  a 
highway  and  the  plaintiff's  incloee<:l  land,  be- 
longed to  the  plaintiff  or  to  the  lord  : — Held, 
that  grants  by  the  lord  cl  other  slips  of  wabti 
land  on  either  side  of  the  same  road,  abutting  on 
inclosed  lands  of  the  lord  himsdf  and  of  othw 
persons,  were  admissible  for  the  purpose  of  show- 
ing that  the  locus  in  quo  was  part  of  the  waste 
of  the  manor,  vrithoat  showing  continoity. 
Dendy  v.  Simpton,  18  0.  B.  831 ;  S  Jar.  (N.B.) 
642— Kx.  Ch. 

 Beelaratioiu  of  Doeeased  Fortons.] — 

Where  a  legal  manor  has  once  existed,  declara- 
tions of  persons  decrased  as  to  its  boundary  am 

still  admissible,  thougji  the  n  anor  has  ceased  to 
exist  otherwise  than  by  re^  ntation.    Di*e  d. 
MiAemmHh  v.  S^man,  9  Q.  B.  2t»8  ;  16  L. 
aB.388;  lOJur.668. 

Inoloiare  of  Waste.] — Where  waste  land  was, 
with  the  consent  of  a  lord,  inclosed  by  a  former 
owner  of  the  plainU&'  imperty,  and  the  plain- 
tiffs had  dug  for  minerals  thereon,  and  where  a 
subeeqnent  lord  asserted  his  right  to  the  minerals, 
and  sold  them  to  the  defendant,  who  thereupon 
entered  upon  the  property  and  commenced 
digging  for  them  ;  on  a  bill  to  restrain  the  defen- 
dant : — Held,  that  the  lord  had  not  succeeded  in 
eataUishing  his  claim,  and  that  tiie  plaintiffs 
were  entitled  to  the  minmUs.  Ackroyd  v.  Briggt^ 
13  L.  T.  621  ;  14  W.  B.  26. 

EviddBoa  of  Exiltanes.]— It  seems  that  reputa- 
tion alone  is  ailmissible  to  prove  the  existence  of 
a  manor,  without  any  proof  of  the  actnal  exercise 
of  any  manorial  rights.  Sted  v.  Priokttt,  2  Stark. 
463  ;  20  B.  B.  717.  And  see  Curzon.  v.  Looudb,  6 
East,  60. 

In  ejectment  by  a  party  claiming  to  be  the 
devisee  of  a  manor,  the  facts  of  the  devisor 
having  held  a  court  thirty-five  years  ago,  and 
the  devisee  on  several  occasions  since  his  death, 
and  of  appointments  of  gamekeepers,  are  primA 
facie  proof,  both  that  a  manor  exists,  and  that 
the  devisee  is  the  lord,  without  the  production 
of  court-rolls,  or  any  documentary  evidence  of 
courts  having  been  held.  Dim  d.  Heck  v.  Healtiu, 
6  A.  &  E.  496  ;  2  N.  &  P.  fifiO. 

An  allegation  in  a  declaration  that  one  was 
seised  of  -a  manor,  and  that  he  and  all  those 
wlu»e  estates  he  had  in  the  manor  have  imme- 
morially  appointed  a  sexton  in  the  parish,  is  sus- 
tained by  the  proof  of  his  seisin  of  a  quondam 
manor,  which  had  ceased  to  be  n  legal  manor  for 
defect  of  freehold  tenants,  and  existed  now  only 
by  reputation.   Soatu  v.  Ireland,  10  Bast,  239  ; 
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Contents  o(  manor,  u  it  was  sixty  years  ago, 
is  question  for  jury.  Anon.,  Gary,  24. 

TtUi.]— Bill  to  establish  a  right  to  tolls  for 
cuts  coming  into  a  manor,  dismissed,  it  not 
spearing  that  the  toll-bars  stood  within  the 
manor.   Att.-&9».  t.  Ayre,  Bncb  68. 

BUI  for  tolls  for  landing  goods  in  plaintiffs 
manor,  dismissed  as  proper  at  law,  hitney  t. 
Rohertton,  Bnnb.  41. 

Bill  by  the  lord,  claiming  a  prescriptive  right 
to  tolls  for  goods  landed,  and  praying  a  discovery 
of  the  goods  landed ;  he  is  not  entiUed  to  a  dis- 
covery  till  he  has  estabUshed  his  right  at  law ; 
flUter,  where  the  title  Is  In  eqnlty.  Korihieigh 
V.  Ltuoombe,  Amb.  612. 

Copies  of  court  rolls,  purporting  to  be  snr- 
renders  of  property  by  a  perron  proved  to  be 
then  in  possession,  and  admittances  accordingly, 
are  evidence  <A  the  existence  of  a  manor,  and  of 
Boch  property  being  within  it,  in  an  action  by 
the  surrenderee,  in  which  his  ownership  is  dis- 
puted. Standen  v.  Ckriimat,  10  Q.  B.  136  j  16 
L.  J.,  Q.  B.  26S. 

2.  Validity  of  Cdstomb. 

General  Curtomi.]— General  costoms  may  be 
reduced  to  certainty  by  agreement  in  manor. 
4.Hon.,  Gary,  31. 

Fines  on  Admission.] — There  is  no  general 
copyhold  law  that,  in  manors  in  which  a  fine 
is  only  payable  on  the  first  admittance  of  a 
tenant,  a  purchaser  of  several  distinct  copyhold 
toiemento  under  one  disposition — ^whether  a  will, 
or  snrrender,  or  otherwise — ^is  entitled  as  of  right 
to  split  his  admittance,  i.e.  is  entitled  to  compel 
the  lord  to  admit  him  to  any  one  or  more  of  such 
several  tenements,  and  to  take  admittance  to  the 
others  at  any  sabseqnent  time,  as  and  when  he 
pleases.  A  special  custom  in  a  manor,  that  a 
purchaser  of  several  iUstinct  copyhold  tenements 
under  one  disposition,  must  take  admittance  to 
all  at  one  and  the  same  time,  and  pay  one  general 
fine  in  respect  of  all,  is  good.  Such  a  special 
custom  may  be  evidenced  a  nniform  conrse  of 
inactice  or  usage  in  the  manor  for  a  nnmber  of 
years,  although  it  does  not  oUierwise  appear 
tither  on  the  court  rolls,  or  in  any  cnstumal  or 
other  record  oC  the  manor.  Johnttone  y.  Spencer 
CSart),  80  Ch.  D.  581 ;  53  L.  T.602 ;  »4  WTB.  10. 

To  Work  nines  without  Compensation.] — 

A  custom  to  work  mines  under  houses  with- 
oat  making  compensation  for  any  damage 
occasioned  to  such  honsea  is  bad,  as  being  un- 
reasonable. Hilton  V.  OranvUla  (JSarl),  Dav.  & 
U.  614 ;  6  Q.  B.  701 ;  18  L.  J.,  Q.  B.  198. 

To  Fell  Timber.] — A  custom  for  copyhold  ten- 
ants to  fell  timber  or  other  trees  npon  their  cns- 
tCHuary  lands,  and  to  retain  the  same  for  tiieir 
own  use,  without  licence  from  the  lord,  although 
tnch  timber  may  not  be  felled  for  necessary 
repairs,  is  not  xmreasonaUe.  Blewett  T.  JmMnt, 
12  C.  B.  (K.8.)  16. 

Such  a  custom  is  not  the  less  admissible  in 
evidence  because  it  also  professes  to  entitle  the 
customary  tenants  to  plough  ap  meadow  land  and 
to  softer  tfafflr  hoases  to  decay,  which  might  be  a 
bad  custom,  if  pleaded.  lb. 

Ts  ICaks  Biioks.] — A  custom  that  the  copy- 
holders of  inheritance  may,  without  licence  from 


the  lord,  break  the  sur&iee,  and  dig,  and  get  cla; 
without  limit,  in,  npon,  and  from,  and  out  ttf 
their  copyhold  tenements,  for  the  purpose  of 
making  bricks,  to  be  sold  by  them  off  the  manor, 
is  good  in  law,  Salitbury  (_Margv,ii)  v.  Oladttone, 
9  H.  L.  Gas.  692 ;  34  L.  J.,  C.  P.  222 ;  8  Jur. 
(N.8.)  625  ;  4  L.  T.  849  ;  9  W.  R  930. 

And  tee  COMMON. 

Profits  k  Frendre,]— Sect  1  <^  the  Prescription 
Act,  which  relates  to  profits  &  prendre,  applies 
only  to  cases  where  one  man  claims  by  custom, 
prescription,  or  grant,  some  profit  or  benefit  to 
be  taken  or  enjoyed  from  or  npon  the  land  of 
another,  and  has  no  application  to  the  case  cl  a 
right  claimed  by  a  copyholdeT  in  his  own  toie- 
meut,  according  to  tie  custom  of  the  manco-. 
Hanmer  V.  Chamee,  4  De  O.  J.  &  B.  626 ;  34  L.  J.,. 
Ch.  413  ;  11  Jot.  (HJB.)  897  ;  12  L.  T,  168 ;  la 
W.  R.  656. 

Oiaats  for  LiTss—Desoent.]— Quaere,  wbethei 
it  is  a  good  and  reasonable  custom,  that  upon  the 
death  of  a  tenant  in  possession  of  lands  holden^ 
a  manor  for  lives,  the  next  life  in  reversion,  for 
which  the  estate  is  holden,  shall  be  entitle!  to 
enjoy  the  estate,  and  if  such  custom  be  good 
and  leasonable,  whether  where  a  party  tokes 
a  grant  of  such  lands  for  the  life  of  himself 
.  and  his  grandnephews,  and  dies,  the  gisnc 
shall  operate  as  an  advancement  tox  the  grand- 
nephews,  so  as  to  rebut  a  resulting  trust  in 
favour  of  other  parties  claiming  under  the 
purchaser,  Mtoardt  v.  Mtoard;  2  T.  &  C.  123 ; 
6  L.  J.,  Ex.  Bq.  79. 

 Benewal— Pino  Certain.  ]—C(9^old  pro* 

perty  situate  in  a  manor  in  whicn  copyholdB  wen- 
held  for  lives  only,  and  were  renewable  on  pay- 
ment of  a  fine,  to  be  ascertained  and  ai^reed  on 
between  the  lord  and  the  tenant,  was  surren* 
dered  by  L.,  the  surviving  life,  to  the  intent 
that  the  lord  might  regrant  the  same  to  H.,  oi 
such  other  person  or  persons,  and  for  such  life  or 
lives,  estate  or  interest,  as  ^ould  be  agreed  on 
between  the  lord  and  H.  M.  was  never  admitted, 
but  assigned  his  interest,  by  way  of  mortgage,  to 
A.  and  B.,  who  entered  into  possession.  After 
the  death  of  L.,  the  lord  took  possession,  where- 
upon A.  and  B,  filed  their  Dill  against  hinir 
praying  that  he  might  be  compell^  to  giant 
the  copyholds  comprised  in  the  surrender  to  the 

Elaint%,  or  one  of  them,  for  their  or  his  lives  or 
fe,  or  to  some  other  persons  or  person,  by  the 
direction  of  the  plaintiffs,  for  their  or  his  lives  or 
life,  or  to  make  such  other  grant  or  grants 
thereof  as  the  plaintiffs  were  entitled  to  have 
made  according  to  the  custom  of  the  manor.  The 
lord  dmied  ihaX  there  was  any  custom  under 
which  a  tenant  for  life  had  a  right  to  snrrender 
in  favour  of  any  other  persons  to  be  admitted 
in  his  place : — Held,  that  M.  was  a  legitimate 
party  to  the  suit,  and  that  although  instances 
were  adduced  in  evidence  in  which  copyhold 
tenants  of  the  manor  bad  been  admitted,  in 
Tarious  forms,  for  one  more  life  or  lives,  on  a 
fine  being  paid,  yet  that  the  lord  could  not  be 
compelled  to  renew  the  copyholds  for  a  life  or 
lives  without  remuneration,  nor  unless  the  plain- 
tiffs could  prove  a  custom  existed  within  the 
manor  to  renew  for  life  or  lives  on  payment  <A  a 
fine  certain.  Walker  t.  AbingdM  (Ari),  10 
L.  J.,  Ch.  289  ;  6  Jnr.  714. 
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manor,  that  if  tauint  for  life  of  copyhold  obtains 
ft  grant  in  reTetsion  in  the  name  of  a  third  per* 
SOD,  nnlen  the  tmat  is  mentioQed  on  the  rolls  of 
the  manor,  such  third  person  should  be  beneflclallr 
entitled  thereto,  and  not  as  tmatee,  held  good. 
Sdwardt  r.  Fidel,  3  Madd.  237. 

The  right  of  the  equitable  owner  of  a  copyhold 
estate  to  dispose  of  his  eqaitaUe  interest  by  will 
CHinot  be  controlled  1^  the  cuBtom  of  a  manor ; 
ft  costom  inoODsistent  with  the  doctrine  re- 
sulting tmsts,  as  that  a  person  named  by  the 
purchaser  of  a  copybold  estate  as  the  secoad  life 
■ooording  to  the  coatcan  shall  take  beneficially,  is 
iinieasonabl&  Xewf*  t.  Zom,  2  HyL  Je  E.  449. 

^—  Vowsr  to  diapon  of  Vlwlo  latarett]— 
Where  a  hther  and  two  sons,  A.  and  B.,  were 
soccsessive  lives  in  a  copyhold,  wherein,  by  cus- 
tom,  person  first  named  might  di^>ose  of  the 
whf^e  interest,  and  upon  marriage  of  A.,  it  was 
agreed,  that  father  shonM  hare  power  to  appoint, 
daring  lite  of  A.,  and  widowhood  of  bis  intended 
wife ;  father  having  afterwards  obtained  a  new 
grant  for  lives  a  third  son,  and  A.  and  B.,  by 
will  made  after  deatii  of  C,  in  which  no  mention  is 
made  of  copybold,  gives  residue  of  bis  personal 
estate  to  B. . — Hdd,  that  B.  was  not  thereby  en- 
titled to  oq^rhold.  ^»i0jlT.i{iMM,2Eden, 
IS. 

According  to  the  costom  of  a  manor,  a  grant 
l^y  copy  of  coort-roU,  "to  A.,  B.,  k  0.,  for  their 
Uvea  and  the  life  of  the  longest  liver  of  them, 
■DCoeasiTe^,  according  to  the  costom  of  the 
manor,"  gave  the  first  taker  an  absolute  power 
of  diqwsing  of  the  estate  in  his  lifetime  :— Held, 
ft  gowl  cnstom ;  and  that  it  was  soflSciently 
proved  \ij  showing  fdor  instances  ot  surrender 
and  admittance  «  tbs  person  first  named,  in 
ezclnsioa  of  the  others.  PhUlipa  t.  Ball,  6 
C  B.  (NJ9.)  811 ;  39  L.  J.,  a  P.  f ;  6  Jor.  Ch.8.) 
.48  ;  7  W.  B.  680. 

 Parehawr.]— A.  bnys  a  copyhold  estate 

tor  his  own  and  two  Uvea  in  a  manor,  where  the 
cnstom  was,  that  whoever  purchases  in  it,  the 
estate  shidl  go  in  soccesslon ;  and  by  his  will 
devises  all  his  real  and  personal  estate  to  his  wife : 
— Held,  that  thongh  the  l^al  interest  was  ac- 
cording to  the  costom  of  the  manor,  yet  A.  has 
an  eqnitaUe  interest  fxam  being  the  sole  pur- 
chaser, and  it  shall  be  ccmstraed  as  a  tnut  tor 
him,  he  having  advanced  the  money.  SmSth  v. 
Msr,  1  Atk.  386. 

 Heir  at  Law.] — ^Heir-at-law  of  J.,  who 

was  the  last  of  three  lives  named  in  grant  of 
OM>yh<^  bronght  bill  against  lord,  to  be  ad- 
mitted to  estate  tw  his  own  life,  and  the  Uvea  of 
two  oilier  persoiis  whom  he  shoold  nominate, 
aUi^ing  the  custom  <A  manor  to  he  so ;  defen- 
dant doded  the  costom  by  answer,  and  insisted  he 
was  not  Ixnmd  torenew  ;  issue  waa  directed  as  to 
the  obligation  to  renew,  but  on  appeal  order  was 
revetsed  and  bill  dismissed.  Qrafio%  (i>wk0)  v. 
H»t^  3  Bro.  F.  Cw  284. 

flarrsndef  to  Use  of  Will.] — ^A  cnstom  that 
oopyholda  sbidl  not  be  sarrendered  to  the  use  of 
awillisbed.   A'jbo  v.  If^,  3  Bro.  C.  C.  286. 

Bights  of  Castnis  quo  Tio.]— A  tenant  dt  a 
manor  having  been  original^  admitted  to  a 
copyhold  estate,  to  hold  the  same  for  the  lives  of 
H.  D.  tiie  elder  and  H.  D.  the  yoniwer,  annen- 
dmd  the  same  into  the  hands  of  the  lord,  and 


took  a  re-grant  of  the  estate  tor  the  lives  of  bi^ 
sons,  and  the  life  of  the  longest  liver  of  them 
successively,  according  to  the  custom  of  the 
manor,  and  paid  a  fine,  the  grant  describing  him 
as  sole  purchaser.  By  the  custom  of  the  manor, 
when  a  copyhold  tenement  is  granted  by  copy  <A 
oourt-roU  to  any  person  to  bold  the  same  for  the 
lives  of  two  or  more  other  persons,  and  the  life  of 
the  longest  liver  of  such  other  persons  succes* 
sively,  and  the  grantee  dies,  during  the  life  or 
lives  of  any  one  or  more  of  such  other  person  or 
persons,  without  having  devised  the  tenement, 
soch  one  or  more  of  such  other  person  or  persons  ' 
so  surviving  the  grantee  Bhall  be  entitled,  by 
virtue  of  socb  grant,  to  take  and  hold  the  tene- 
ment soccesslvdy,  as  thOTare  named  in  the  grant 
during  bis  or  their  lite  or  lives ;  but  if  the 
grantee  devises  the  tenement,  the  devisee  upon 
ills  death  shall  hold  the  same  during  the  life  or 
lives  of  such  other  person  or  persons  so  sorviving. 
Tiie  grantee  deviacd  his  copyhold  estate  to  his 
eldest  son,  one  of  the  cestuis  que  vie  named  in 
the  grant,  who,  upon  his  father's  death,  entered 
into  the  possession  : — Held,  that  the  ens  tom  was 
good  and  valid  in  law,  and  not  I>eing  inconsistent 
with  the  grant,  barred  the  lord's  right  of  entry. 
Doe  d.  NepeaA  v.  Oeddard,  2  D.  &  R.  773 ;  1  B. 
&  G.  522 ;  I  L.  J.  (OA)  K.  B.  179  ;  36  R  U. 
494. 

 Adnnoonunt.]— A.  was  admitted  tenant 

of  copyhold  lands,  to  liold  to  him  for  the  lives  of 
his  three  sons,  B.,  C,  and  D.,  and  for  the  life  of 
the  longest  liver  of  them  successively  : — Qua  re, 
whether  a  costom  that  the  cestuis  que  vie  should 
successively  be  entiUed  to  admission,  notwith- 
standing a  devise  the  grantee,  wonld  be 
good.  Jtcm  T.  ChoJ^  24  Beav.  61S ;  37  L.  J., 
Oh.  202  ;  4  Jnr.  CN.a)  57 ;  6  W.  R.  176. 

Held,  assuming  against  the  validity  of  such 
a  custom,  that  the  fact  of  the  grantee  naming 
his  three  sons  as  cestuis  que  vie  amounted  to  an 
advancement  in  favour  of  the  sons,  and  that  they 
were  entitled  socceasively  for  life  as  against  his 
devisees ;  and  leave  was  given  to  try  at  law  the 
validity  of  the  alleged  custom.  lb. 

 Personal  Xepreientative.] — ^A  copyhold 

estate  granted  for  the  lives  of  A.,  B.  and  C. ;  A. 
dies  intestate,  his  administratrix  shall  have  the 
estate  during  the  lives  of  B.  and  0.  Howe  r. 
fliMOtf,  I  Vem.  418.  S.  P.,  WitAart  t.  Withen, 
Amb.  153. 

A  copyhold  is  granted  to  three  snoceseively, 
but  no  custom  proved  that  the  first  taker  had 
the  power  of  disposing  of  the  whole,  nor  that 
the  firsc  taker  paid  the  purchase  money ;  this 
shall  not  go  to  the  executor  of  the  first  taker, 
but  sbsdl  go  in  soocesslon.  BuitdU  v.  JRwi^«, 
2  Vem.  264. 

Mortgages.] — Particular  customs  of  a  manor 
as  to  mortgages.  Equity  of  redemption  will 
follow  the  custom  attaching  on  the  1^1  estate. 
Not  abeolnt^  determined  whether  tmst  estates 
or  equities  ox  redemption  In  copyhold  escheat 
to  the  lord.  Unocett  v.  Lowtker,  2  Yes.  800. 

Qeneral  custom  of  copyhold ;  surrenderee  to 
present  at  next  court.,  lb. 

Custom  for  mortgagee  to  present  at  third 
court  not  void.  lb. 

Custom  not  raid  for  diminishing  kud^  pto&t. 
Xb.  . 

Custom  for  copyholder  in  tee  to  waste,  good ; 
not  for  life.  lb. 
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Belicl]  —  Copyholders  have  relief  against 
their  lord  for  breach  of  custom  of  manor  in 
equity,  though  at  law  they  have  none.  Amnt., 
Cary,  3. 

The  dwellers  in  a  parish  or  manor  cannot 
acquire  any  rig^t  to  a  profit  k  prendre ;  and  if 
•in  laying  s  custom  to  a  profit  &  prendre,  the 
dwellers  are  included  in  the  class  alleged  to 
have  the  right,  the  custom  bo  laid  is  bad.  Allgood 
v.  Gibmn,  34  L.  T.  883  ;  26  W.  R.  60. 

Bill  by  one  tenant  of  the  manor  of  A.,  sug- 
gesting a  custom  for  the  tenants  of  that  manor 
to  cut  turf  in  the  manor  of  B.  Where  sereral 
persons  have  the  same  right  and  are  disturbed, 
and  bills  are  entertained  to  void  a  multiplicity 
uf  suits,  since  one  or  two  determinations  will 
establish  the  rights  of  all  parties,  on  the  footing 
*it  one  common  interest ;  but  in  all  such  bills  all 
parties,  or  a  determinate  number,  join  in  the 
name  of  the  resL  Here  only  one  brings  a  bill 
in  the  general  right,  and  not  in  a  distinct  right. 
Bill  dismissed.  Baier  t.  Roger;  Select  Cs.  Ch. 
74. 

Hominatioa  of  Jury.] — An  immemorial  custom 
for  the  steward  of  a  manor  to  nominate  the 
jniy  to  serve  on  the  court  leet  at  the  election 
the  mayor  of  a  boioagh,  is  good  in  law.  Itex 
T.  JaUiJfe,  8  D.  &  B.  240  1  2  B.  &  C.  64  ;  1  L.  J. 
(O.S.)  K.  B.  232  ;  26  B.  B.  264. 

Swearing  of  Jurors.]  —  A  custom  to  swear 
the  jurors  at  one  court  leet  to  inquire  and 
return  tiieir  presentments  at  the  next  court  day, 
fs  bad  in  law.  Davldwn  v.  Mtacrop,  2  East,  &6  ; 
6  R.  R.  373. 

A  court  leet  bolden  on  28th  April  was 
adjouined,  after  the  jury  had  been  sworn,  tilt 
15th  December,  which  day  was  given  them  to 
make  their  presentments: — Held,  that  the  ad- 
journment (which  trm  admitted  to  be  according  to 
the  custom  (A  the  manor)  was  not  unnecessarily 
unreasonable.  Wilcoek  r.  Windtor,  8  B.  ft  Ad. 
48. 

Breaking  false  Msasurei.]  —  A  custom  in 
a  manor  for  the  leet  jury  to  oreak  and  destroy 
measures  found  by  them  to  be  false,  is  lawful. 
lb.  And  see  Sheppard  t.  Hall,  8  B.  ft  Ad. 
488. 

3.  Evidence  op  Customs. 

Of  flmilar  Customs.] — The  customs  of  one 
manor  cannot  be  given  in  evidence  to  prove  the 
existence  of  a  particular  custom  in  an  adjoining 
manor,  though  it  lies  within  the  same  parish 
and  the  same  leet.  Aigletey  (_Margu%»)  v. 
Hathertott  (Lord),  10  M.  ft  W.  218 ;  12  L.  J., 
Ex.  57.  S.  P.,  Sly  (Ikaii)  T.  Warm,  2  Atk. 
189. 

In  FtM  of  written  Doonmenti.] — Evidence 
sufficient  in  itself  to  establish  a  custom  in  a 
manor  wiU  be  insufficient  to  establish  such 
custom  in  the  foce  of  ancient  documents  made 
within  the  time  of  legal  memory,  and  which 
negative  the  existence  of  any  such  custom. 
Pirrtland  (Ditbe)  v.  Hill,  36  L.  J.,  Ch.  4S9  ; 
L.  E.  2  Eq.  765 ;  12  Jnr.  Ch.8.)  886  ;  IS  W.  B. 
S8. 

PretumptioiL.]— The  meaning  of  s.  6  of  2  ft 
3  WilL  3,  c.  71,  is,  tliat  no  presumption  or 
inference  in  support  of  the  claim  shall  be  de- 
rived from  the  bare  fact  of  user  or  enjoyment 


for  less  than  the  prescribed  number  of  years. 
Hanmer  V.  Chance,  4  De  G.  J.  ft  S.  626 ;  S4 
L.  J.,  Ch.  413  ;  11  Jur.  (N.8.)  397  ;  12  L.T.,  168; 
13  W.  B.  666. 

But  where  there  are  circumstances  in  additioB, 
the  statute  does  not  take  away  from  the  tact 
of  enjoyment  foe  a  shorter  period  its  natural 
weight  as  evidence  so  as  to  preclude  a  jury  tsam., 
taking  it,  along  with  other  circumstances,  into 
considetation  as  evidence  of  a  grant.  lb. 

Customary  vt  Freseriptin  Bight!.]  —  Cus- 
tomary rights  of  copyhold  teoemeDts  differ 
from  prescriptive  rights  ;  the  former  are  osages 

which  apply  to  a  number  of  persons  in  a  certain 
d'slrict  or  locality,  but  prescriptive  rights  are 
claimed  by  one  or  more  person  or  persons  as 
existing  in  themselves  or  their  ancestors,  or  as 
attached  to  a  particular  estate,  lb. 

The  law  has  laid  down  no  role  as  to  tfae  extent 
of  evidence  which  is  required  to  establish  » 
custom,  or  from  which  the  presumption  or  infer- 
ence of  the  fact  of  a  custom  may  be  rightly 
drawn.  It  is  the  province  of  a  jury  to  draw 
these  conclusions  of  fact.  lb. 

Circumstances  under  which  the  court,  sitting 
as  a  jury,  toanA  the  existence  of  a  custom  in  a 
copyhold  manor,  authorising  the  tenants  to  dig 
for  and  get  sand,  sandstone,  gravel,  and  clay 
from  their  respective  tenements,  and  to  cart  and 
carry  away  the  same  on  to  other  lands,  and  to 
use  or  sell  the  same,  either  on  or  off  tbe  manor, 
without  licence  from  the  lord,  lb. 

Less  by  Hegligenoa.]— There  must  be  one 

rule  applicable  to  ecclesiastical  persons  as  vdl 
as  to  lay  when  the  qaestion  is,  whether  rights 
belonging  to  than  have  or  have  not  been  lost  I7 
negligratce.  lb. 

leaios  withoDt  Eqjoynmt.] — Leases,  wit]i> 

out  proof  of  enjoyment  under  them,  are  admis- 
sible to  prove  a  particular  custom  of  a  manor. 
Clarhtoit  v.  Woodkimmy  8  Don^  189. 

Payment  of  Toll.] — Certain  variations  in  old 
entries  of  accounts  as  to  a  manorial  custom ary 
pigment,  extrading  over  three  centones,  and 
uniform  in  amount : — Held,  to  be  no  olnection  to 
the  validity  <^  the  claim.  Bm»fort  (Dmkt')  t. 
Smith,  4  Bz.  460  ;  19  L.  J.,  Ex.  9/. 

Heriot.]— To  support  the  proof  <rf  a  coetoaa 
for  the  lord  of  a  manor  to  take  only  one  heriot 
from  a  tenant  whatever  tbe  number  of  bia  boki- 
ings  might  be,  a  paper  purporting  to  be  a  copy 
of  an  (ud  decree  of  the  Court  of  Chancery  in 
a  suit  between  a  copyholder  and  the  lord,  pro- 
duced by  a  witness  who  succeeded  his  broth  r 
as  lord  of  the  manor,  and  who  stated  that  be 
had  found  it  amongst  his  brother's  papers,  is 
admissible  in  evidei^  as  against  a  subsequent 
lord,  evidence  having  been  ^ven  of  an  inetbictHsl 
search  for  the  original.  Prie*  t.  Wwodktmm, 
3  Ex.  616  ;  18  L.  J.,  Ex.  371. 

See  aUo  CnsroM  and  ETUoaiOB. 

B.  COrBTS. 
Btetnte.]— a>py&cM  Act,  1894,  s.  82. 

B*ooTer7.]~Bill  to  compel  lord  to  recdve 
petition  iu  nature  of  writ  of  false  judgm^t,  for 
reversing  common  recoreiy  suffered  in  manor 
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«oart,  whereby  plaintiff's  remainder  in  tail 
wu  barred,  snggcstiog  several  errors.  Lord,  by 
Answer,  insisted  that  it  was  the  first  attempt  of 
the  kind,  and  of  dangerous  consequence,  and 
therefore  would  not  proceed  on  the  petition, 
anlesB  compelled  by  law.  Bill  dismissed,  and 
<]ismiBBal  confirmed  by  Lords.  Smith  t,  St. 
J^mV*  Shower,  P.  G.  67. 

Bill  bironght  hy  a  Temainderman  In  fee  of  copy- 
hold expectant  on  an  estate  tail  which  was 
s))eat,  to  be  relieved  against  an  erroneous  com- 
mon  recovery  in  the  lord's  court,  praying  that 
the  lord  might  be  decreed  to  saffer  it.  PLaintifF 
to  bring  a  plaint  in  the  lord's  court  in  nature  of 
a  writ  of  error  to  reverse  this  recovery,  bo  that 
the  court  would  relieve  on  the  merits.  The 
<lefetMiant  demurred,  and  the  demurrer  was 
allowed.   Aih  v,  Jtiigle,  1  Vem.  S67. 

Joriadiction  of  equity  over  judgment  in  copy- 
tiold  court.   1  RoL  Abr.  60,  37S. 

JnriBdiction  of  manor  of  Woodstock,  overruled. 
Wiliimt  T.  Grcgerp,  Ano*.,  Gary,  85. 

Ctmxt  Baron — jrivisdiotion.] — A  court  baron 
cannot  be  legally  held  without  two  free  suitors. 
Jttimtew  V.  WaltiiH,  i  Term  Rep.  446,  n.  And  see 
Hotroyd  t.  Breare,  S  B.  ft  AkL  478 ;  SI  B.  a 
361. 

In  the  leoord  of  a  jndgment  of  a  oomt  banm, 
Jt  was  stated  that  the  court  was  held  "before 
W.  &^  steward  of  the  court,  and  W.  U.  and  Q.  H. 
and  c^ers,  free  suitors  of  the  court  "  ; — Held, 
first,  that  it  was  not  necessary  to  state  that  W. 
was  steward  of  the  manor.  Bnnon  v.  Qale,  2 
G.  B.  861  ;  3  a  &  L.  123 ;  16  L.  J.,  C.  F.  187  ;  10 
Jiir.66. 

Heldtseocndly,  that  the  s^le  of  the  eoart  thus 
•tated  was  correct.  Ih. 

Hdd,  thirdly,  that  it  was  sufficient  to  state  the 
names  of  two  of  the  suitors  only.  lb. 

Manor  demised,  except  court  baron  and  per- 
quisites, fcc  Tenant  bound  to  make  suit  there. 
Anmt^  Gary,  18. 

 AboUtion  and  BsviTal.]— By  2  &  3  Vict. 

c  85,  the  old  court  baron  of  the  honour  of  Ponte- 
fract,  in  the  county  of  York,  was  to  be  terminated 
and  a  new  court  substituted.  By  9  &  10  Vict.  c. 
85,  and  an  order  in  council  made  under  that  act, 
the  nerw  court  was  abolished:— the  old  court 
was  not  revived,  andccmscquently  that  a  replevin 
obtained  out  frf  that  court  was  void.  StUawdl 
V,  Eatweod,  S  Ex.  296 ;  SO  L.  J.,  Ex.  164. 

Ooort  Xset — Jniisdietion.]-~An  amercement 
at  a  court  leet  for  a  private  injury  to  the  lord  is 
ill^g^  thODgh  there  be  a  castom  to  warrant  it. 
Wood  T.  ZoriUt,  6  Term  Rep.  51 1. 

A  custom  to  swear  the  jurors  at  one  court  leet 
to  inquire  and  return  their  presentments  at  the 
next  court  is  bad  in  law.  Ifavidton  v.  Moierop, 
S  East,  56  ;  6  tt.  B.  373. 

Bill  for  suit  of  court  to  a  manor,  and  a  fee 
farm  rent  or  law  day  silver  at  plaintiff's  court 
leet,  dismissed,  as  proper  at  law.  Thvmhagb.  v. 
HarUkorn,  Bunb.  237. 

Cnstsmaiy  Gsnrt  ]— A  customary  court  can- 
not be  held  out  of  uie  manor  unless  there  is  a 
custom  to  warrant  it ;  and  if  a  council  is  so  held, 
all  that  is  done  at  it  is  void.  Doe  d.  Laaoh  v. 
Wki/aier,  &  B;  ft  Ad.  409 ;  3  N.  ft  U.  2S5. 

Bat  the  nollity  cf  such  court  only  affects  soch 
matters  as  are  reqniTed  to  be  done  at  a  court. 


0.  COURT  ROLLS. 

1.  Entries. 

aUtaU.}— Copyhold  Act,  1894,  w.  54,  62'-64. 

Bsform  of  Entry.]— The  court  will  not  reform 
an  entry  on  the  court  roll,  unless  the  lord  be  a 
party  to  the  suit  or  consmt  to  snch  order  as  the 
court  shall  think  fit  to  make ;  but  the  lord  con- 
senting to  such  order,  the  court  decreed  that  a 
surrei^er  and  admission  on  the  court  rolls,  which 
gave  an  interest  to  the  wife  of  a  mortgagor  In 
fraud  of  the  mortgagee,  should  be  reformed. 
£iston  V.  Wood,  2  MyL  ft  K.  678. 

Essessi^  fiiT.J— A  steward  indorsing  on  a  nor- 
render  the  uses  of  it  is  sufficient  without  speci- 
fying them  on  the  court  roUs.  Oarr  v,  Slutom, 
3  Atk.  73. 

In  ejectment  to  recover  copyholds  by  the 
assignee  of  an  insolvent  it  was  not  necessary 
that  the  conveyance  and  the  assignment  from  the 
provisional  to  the  general  assignee  sboold  be 
entered  on  the  court  rolls.  It  was  sufficient  that 
such  conveyance  should  be  entered  in  the  minute 
book  of  the  steward.  The  entn'  on  the  rolls  was 
only  requisite  under  s.  20  of  7  Geo.  4,  c.  S7  (In- 
solvent Debtors'  Act),  in  case  of  a  sale  of  the  pro- 
perty in  question.  Baa  d.  ^fVMiwi*  t.  ffteimM 
I  Blng.  (M.C.)  729  ;  1  Hcott,  699  ;  4  L.  J..  C.  P. 
284. 

IffMt  o£j— By  an  indenture,  dated  1698,  a 
farm  was  demised  for  1,000  years,  ■with  a  coven- 
ant by  the  lessor  to  convey  the  fee  simple  to  the 
lessee  within  five  years  if  required.  The  farm  was 
assigned  as  a  leasehold  in  1777,  since  which  time 
it  1^  been  three  timesdevisedasfreehold,  And  on 
the  court  rolls  of  the  manor  of  which  the  farm 
formed  part  the  laud  was  called  freehold : — Held, 
that  nnder  the  circtunstancee,  it  remained  lease* 
h(M  as  between  the  heir  and  the  admiidstratw 
of  an  Intestate  owner.  JHekett  T.  PaeUtam, 
L.  B.  4  Ch.  190  ;  16  W.  B.  1177. 

Construotivs  Eotioe.  ]— The  court  rolls  are  not 
constructive  notice  of  prior  incumbrances  to  pur- 
chasers of  copyhcdds.  Bugden  t.  Bignrid,  3  Y. 
ft  C.  C.  C.  877. 

2.  CUsrODT  AHD  FBODnOTJOK. 

tati  or  Stsvard.l— The  lord  as  of  rig^t  Is 
entitled  to  the  custody  of  the  court  rolls,  and  the 
steward  holds  them  only  as  bis  agent.  Where  he 
was  solicitor  also  of  the  testator,  under  whom  the 
parties  were  entitled,  the  court  made  an  order 
for  him  to  deliver  them  over  to  the  receiver  in 
the  cause.  Rawet  v.  Bawei,  7  Sim.  624  ;  6  L.  J., 
Ch.  114. 

On  an  application  of  the  guardian  ad  litem 

of  an  infant  lord  of  a  manor,  the  court  refused  to 
order  the  steward  to  deliver  up  the  court  rolls  to 
the  receiver  in  the  cause,  there  being  no  sug- 
gestion of  any  improper  conduct  on  the  part  of 
the  steward.  Windham  v.  GiKbilei,iOI^  J^Ct. 
606  ;  24  L.  T.  66S. 

The  steward  is  bound,  when  called  upon,  to 
deliver  up  the  papers  of  which  he  has  thecba^e, 
in  a  projjer  condition.  A'.  W.  Sy.  v.  ^arp,  10 
Kz.  451  ;  24  L.  J.,  Ex.  44. 

Inspeotion.]— In  a  salt  by  plalntiftb  against 
the  lord,  claiming  as  freebolderB  a  tract  of  pasture 
or  sheep-walk  with  the  minerals  amd  usual'  in- 
cidents of  the  owcership  in  fee-^pleof  frediold 
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land,  and  expressly  denying  the  existenoeof  any 
rights  of  ownership  In  the  lord  over  this  she^ 
walk,  where  the  defendant  by  his  answer  stated 
that  the  plaiatiffs  were  tenants  of  the  manor, 
and  as  such  had  exclusive  right  of  pasturage  over 
the  sheep-walk,  but  claimed  as  lord  to  be  abso- 
lutely entitled  to  tlie  soil  ot  this  sheep-walk, 
subject  only  to  the  plaintidb'  ri(^of  pasturage  : 
—Held,  that  the  plaintiib  were  not  entitled  to 
an  Inspection  of  uie  rolls  of  the  manw.  Owen  t. 
lyynn,  9  Ch.  D.  39 ;  88  L  T.  638  ;  26  W.  B.  944 
— C.A. 

A  plaintiff  who  claims  common  appurtenant 
over  the  waste  of  a  manor  is  not  neceKarily  en- 
titled to  production  of  docoments  rdating  to  the 
manor,  and  admitted  to  be  in  the  poeseeslon  of 
the  lord,  where  the  defendant  denies  that  they 
contain  anything  sapporting  the  claim.  MinH 
T.  Morgan,  L.  B.  11  Eq.  284  ;  24  L.  T.  120  ;  19 
W.  R.  374. 

A  plaintiff  filed  a  bill  in  equity  to  establish  s 
rl^t  of  common  of  vicinage  over  a  common 
within  a  manor  of  which  the  defendant  was  lord. 
By  his  answer  the  defendant  denied  the  plaintiff's 
right : — Held,  that  he  was  entitled  to  production 
of  the  records  of,  and  docnmenta  relating  to, 
courts  baron  held  within  the  manor,  to  the  pro- 
duction of  accounts  and  memoranda  relating  to 
the  digging  ol  gravel  and  cutting  of  tnti  on  the 
common,  to  have  a  list  of  the  documenta  relating 
to  the  title  of  the  lard  of  the  manor  ;  but  not  to 
have  such  documents  produced,  the  defendant 
stating  by  affidavit  that  they  related  exclusively 
to  his  own  title  as  lord  of  the  manor,  and  did  not 
in  any  way  tend  either  to  establish  the  rights 
dalmedor  to  defeat  the  defence  to  the  suit.  lb. 

Where  an  order  has  been  made  in  a  suit  for 
production  (rf  documents,  the  court  will  not  vary 
moh  order  providing  for  the  payment  of  the 
customary  fees,  payable  to  the  steward  of  a 
manor,  on  inspection  of  coort  rolls.  Hoare  v. 
IKii»<m,L.  R.  4  Eq.  1 ;  16  L.  T.  112 ;  16  W.  B.  548. 

In  a  Bait  by  the  freehold  tenanta  of  a  manor 
wiUi  respect  to  right  of  common  and  estover, 
they  are  entitled  to  see  the  court  rolls.  The 
lord  may  not  seal  up  such  parts  as  he  swears  do 
not  relate  to  the  matters  in  dispute.  WarrUlt 
T.  ^uent'f  CoU(y«, 86 U  J., Oh. fiOS;  L.B.SEq. 
6S3. 

A  lord  selling  freehold  lands  of  the  manor  sub- 
ject to  leases  for  lives  granted  by  copy  court 
roll  mufit  covenant  to  produce  the  co^  ndls  up 
to  the  date  of  the  conveyance.  Puulett  (^Setrt)  v. 
Hood,  L.  R.  6  Eq.  115. 

Maadamas  to  Inspeet.]— The  donand  to  in* 
■pect  the  rollsof  a  manor  cannot  be  made  the 
agent  of  a  person  authorised  warrant  of 
attconey  to  make  the  demand  on  behalf  of  the 
tenant,  although  the  agent's  authority  is  in 
wiltinff,  so  as  to  obtain  a  mandamus  in  case  of 
refosai.  mat,  Eai  partet  7  D.  P.  0. 690 ;  8  Jur. 
1105. 

And  tee  I>ISOOTEBT. 

3.  Btidenob. 

To  what  Extent.]— Copies  of  the  court  roll 
authenticated  by  the  steward,  held  admissible, 
although  not  the  copies  delivered  to  the  tenant. 
BTcese  v.  Hawker,  14  Sim.  350. 

The  court  rolls,  taken  by  themselves,  are  evi- 
dcmce  only  against  the  toiauts  of  .the  manor  and 
the  lord.  ML-  Gen.  v.  Hotliam  (Lord},  Turn.  St 
S.  217.  Affirmed,  S  Uusa.  41fi ;  34  B.  B.  21. 


Dispute  between  a  lord  and  a  corporation  as  to 
theownoflbip  oi  a  piece  of  foreshore.  The  court 
rolls  contained  entries — (1)  Of  fines  piUd  to  the 
lord  for  salvage,  for  moorage,  and  for  trespasses, 

in  takit^  wreck  and  the  like,  and  of  sums  paid 
to  the  lord  by  the  bailiff  for  wreck  sold  by  tdm. 
(2)  Presentments  as  to  wrecks,  porpoises,  kc, 
coming  on  the  soil  with  no  express  menttcm  <^ 
receipt  of  money  except  (in  some  cases)  1^  the 
bailliE.  (3)  Presentments  of  wreck,  the  pay- 
ments in  respect  of  which  were  partly  made  to 
the  salvors  and  partly  to  the  lord.  (4)  Present- 
ments directing  the  bailiff  to  levy  certain  fines, 
dec.  (6)  SimiUr  presentments  with  no  express 
dlrecucm  to  the  bailiff  to  levy.  (6)  Present- 
m«its  of  wreck  with  no  particular  entries  as  to 
value  or  entered  as  matter  for  future  enquiry  : — 
Held,  that  allthe  entries  except  the  last  could  be 
safely  admitted  as  evidence  of  the  lord's  title. 
2'omline,  Eas  parte,  Walton  -  cum  -  Trimlef 
(^Manor),  In  n,  28  L.  T.  12 ;  21  W.  B.  47&. 

An  action  of  trespass  by  a  former  lord  against 
the  same  corporation,  and  decided  in  his  favour 
in  1738  and  acquiesced  in  ever  since,  considered 
the  strongest  possible  evidence  in  his  &vour.  lb. 

In  administering  the  real  estate  of  the  heir  of 
an  intestate  it  was  discovered  that  a  farm,  part 
of  a  manor,  and  supposed  to  be  freehold,  had 
been  leased  in  1698  to  the  predecessors  in  title  of 
the  intestate,  for  a  term  of  1,000  years,  subject  to 
a  rent  and  heriots.  The  lease  contained  a 
covenant  by  the  lord  "at  all  times  hereafta'  and 
from  time  to  time  during  the  space  of  five  years 
next  ensuing,"  at  the  request  of  the  leasee,  to 
convey  to  him  the  feew  There  was  no  direct  evi- 
dence of  any  such  ocmveyance.  The  entries  in 
the  court  roUs  recorded  the  payment  of  rent  and 
heriots  down  to  the  present  time,  and  also  uni- 
formly mentioned  thefimn  as  freetwld.  In  1777 
the  remaind«tr  of  the  term  was  assigned  (for  the 
fifth  time  since  the  lease)  to  L.,  who,  for  two 
years  afterwards,  devised  the  farm  as  freehold, 
and  it  subsequently  passed  as  freehold  niMler 
several  devises,  until  it  reached  the  intestate  in 
the  cause  : — Held,  that  the  continuance  of  the 
rent  and  heriota  rendered  the  entries  in  the 
court  rolls  more  at  variance  with  the  theory  of 
the  farm  being  freehold  than  with  that  of  its 
beiog  leasehold  ;  that  L.  having  acknowledged 
the  existence  of  the  term  two  years  befrae  he 
devised  the  farm  as  freehold,  the  court  could  not 
presume  that  the  traiure  had  been  in  the  Interim 
converted  to  freehold ;  and  that  the  farm  must 
pass  to  the  intestate's  personal  representatlTes  as 
leasehold.  i^Ai«»  T.i^AAaat,If.B.  4  Ch.190; 
16  W.  B.  1177. 

And  tee  EnDENOx, 

D.  8TEWABD. 

Appointment.] — A  lord  of  the  manor  being 
tenant  in  fee,  may  grant  by  deed  the  stewardship 
of  the  manor,  for  the  life  of  the  grantee,  and  the 
steward  cannot  be  displaced  by  the  devisee  of  the 
lord.  JBartlett  T.  DowHet,  5  D.  &  B.  626  ;  3  B. 
&  0.  616  ;  1  Car.  ft  P.  632  :  3  L.  J.(O.S.)  E.B. 
90  ;  28  B.  B.  436. 

Court  will  not  determine  in  whom  is  the  right 
to  appoint  a  steward  on  petition  for  delivery  of 
deeds,  fox,  to  the  appointment  <A  one  of  the  par* 
ties.  MoU  V.  Buaian,  7  Yes.  201. 

liaUUtf.}— The  steward  of  a  court  baron  Is  a 
judicial  officer ;  and  therefore  is  not  responsible 
for  the  acts  of  the  regular  In^fEs  of  the  court  to 
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whom  process  is  directed.  Bradley  T.  Carr,  3 
Scott  (N.B.)  523  ;  3  Man.  k  G.  221. 

Bat  he  is  respooBible  where  he  directs  the  pro- 
cess to  bfuliSs  specially  nominated  the  party 
who  Boes  it  ont,  taking  an  indemnity.  lb. 

A  tteward  of  a  manor  is  bound,  when  called 
npon,  to  deliver  op  the  papers,  of  which  he  has 
the  charge,  in  a  proper  condition.  North-  Wett' 
ern  Ry.  v.  Sharp,  10  Ex.  451 ;  24  L.  J.,  Ex.  44. 

W^aoemwit  If  Oowt.]— The  ooartwill  not 
displace  one  steward  withoat  seeing  thftt  there  Is 
another  to  perform  his  f onctions.  Windham  y. 
Oiubilei,  40  L.     Cfa.  506  ;  24  L.  X.  653. 

Deputy  Btavard  Ldknt.}  —  An  Infant,  if 
ciqMkble  {rf  performing  the  duties  of  tiie  office, 
may  be  the  dqratr  steward  of  a  manor,  and  take 
a  Borrender  tnr  a  married  woman.  EdlettoM  t. 
r-^int,  32  L.  J.,  Ch.  180 ;  17  Jnr.  S81 ;  1  W.  B. 
169. 

Antltoritf  to  neelTe  Fines.]— The  defendant 
purchased  copyhold  land  in  the  plaintiff's  maDor, 
and  was  admitted  by  C,  who  had  been  appointed 
by  the  steward  of  the  manor  as  his  depnty,  to 
admit  the  defendant.  C.  also  acted  as  the  de- 
fendant's attorney  in  completing  the  porchase. 
Kine  days  afterwards  the  defendant  gave  C  a 
cheque  on  his  bankers  for  871.  10«.  id.,  viz. 
78/.  15«.  for  the  lord's  fine,  41. 11«.  8d.  steward's 
fees,  41.  4«.  C.'s  own  chaiges  as  the  defendant's 
solicitor.  This  cheque  was  crossed  by  the  defen- 
dant at  the  request  of  G.  to  0.'b  bankers.  The 
cheque  waa  dn^  paid  the  defendant's  InnkeiB 
to  C.'s  bankers,  and  they  retained  the  money  in 
dischaige  of  a  debt  due  to  them  by  C,  who  had 
orerdrawn  his  account.  In  an  action  hj  the 
lord  against  the  defendant  to  obtain  payment  of 
the  fine  due : — Held  (reversing  the  judgment  of 
the  Common  Pleas),  that  there  waa  no  evidence 
for  tbe  jury  to  support  a  finding  that  the  pay- 
ment of  the  fine  to  C.  was  a  T^id  payment  to 
the  lord.  Bridget  t.  Garrett,  39  L,  J.,  C.  P.  251 ; 
1-  B.  6  C.  P.  451  ;  22  L.  T.  448 ;  18  W.  B.  S15~- 
Ex.  Ch. 

VMS — ^Preparing  Deeds.] — A  steward  of  a 
manor  sued  in  the  county  court  a  copyhold 
tenant  for  solicitor's  costs  attending  the  enfran- 
chisement of  his  tenement.  The  tenant  agreed 
to  abide  by  the  valuation  of  the  surveyor  named 
faj  the  steward,  and  paid  over  the  consideration 
and  the  sorve^or's  fee  in  accordance  with  that 
valuation.  The  steward's  claim  consisted  of  the 
costs  of  the  enfranchisement  deed,  which  the 
tenant  had  received  from  the  steward : — Held, 
that  this  being  a  voluntary  enfranchisement,  the 
i'of^hold  Acts,  1852  and  1868,  did  not  apply ; 

1  herefore  the  stemud  was  entitted  to  the  charges 

work  done  on  the  tenant's  behalf,  and  the 
wotdB  "  as  steward,"  by  which  he  described  him- 
self in  the  plaint,  might  be  treated  as  sniplusage. 
SlaJter  v.  Wellt,  28  L.  T.  21. 

It  is  a  good  custom  in  a  manor  that  the  steward 
or  his  deputy  should  have  the  sole  right  of  pre- 
paring aU  the  surrenders  of  copyhold  tenements 
within  the  manor.  Be^if  Xigge,  3  B.  Aid. 
&50;  31  B.  B.  394.  S.  P.,  jBm.t.  iK«W«  Stoke, 
8  D.  P.  a  608  ;  4  Jnr.  680. 

Aaunuit.] — fee  of  13/.  M.,  claimed  in  respect 
of  special  custom,  would  be  rank.  Treherne  v. 
Gardner,  5  EL  &  BL  913  ;  25  L.  J.,  Q.  B.  201  ; 

2  Jnr.  (if.B.)  394  ;  4  W.  E.  281. 

Where  admittanoe  is  claimed  on  behalf  of  joint 
taianta,  the  steward  (In  the  abeenoe  of  special 


custom)  is  not  entitled  to  higher  fees  than  npon 
the  admittance  of  a  single  tenant.  lb. 

Under  56  Geo.  3,  c.  192,  s.  2,  if  copyhold  lands 
are  devised,  the  steward  is  entitled  to  fees  as  in 
respect  of  a  surrender  to  the  use  of  the  will, 
though  such  surrender  is  no  longer  necessary,  to 
the  same  amount  as  would  have  been  payable 
for  an  aotual  surrender.  lb. 

Where,  by  the  custom  of  a  manor,  surrenders- 
were,  before  the  statute,  sometimes  made  in  court, 
and  sometimes  out  of  court,  and  then  presented 
in  court,  registered  and  enrolled,  the  payment  is- 
still  to  be  made,  the  labour  of  the  steward  having 
been  practically  the  same  in  each  case,  lb. 

Where  a  steward  refuses  to  admit  except  upon 
payment  by  the  tenant  of  fines  and  fees  not  duly 
payable  (as  where  the  steward  insists  on  pay- 
ments as  for  four  admittances  where  payments 
aze  due  in  respect  of  one  on^,  or  cA  higher  fees 
to  himself  upon  the  admittance  of  joint  tenants, 
than  are  due  in  respect  of  a  single  tenant),  the 
tenant,  if  he  pays  the  money  under  protest,  is 
entitled  to  recover  it  back  as  money  had  and 
received.  lb. 

His  right  to  recover  the  full  excess  is  not  les- 
sened by  his  having,  on  one  occasion,  offered  to 
pay,  upon  admittance,  a  sum  including  part  of 
such  excess,  the  steward  not  having  acc^ted 
such  offer.  lb. 

 Under  Lands  Clauses  Aot.]— Where  » 

steward  was  by  custom  entitled  to  one  fee  upou 
the  surrender,  and  another  on  the  admittance  to> 
copyhold  lands: — Held,  that  under  the  I^ds 
Clauses  Act,  8  t  9  Vict.  c.  18,  s.  95,  he  waa  en- 
titled to  one  fee  only  on  a  surrender.  Cooper  v. 
Norfolk  Ry.,  6  Bailw.  Gas.  94  ;  3  Ex.  546 ;  1» 
L.  J.,  Ex.  176 ;  13  Jur.  195. 

 DiSlarent  Tenements.]— Where  a  person 

is  admitted  to  several  distinct  copyhold  t^ements, 
the  steward  is  not  entitled,  as  a  matter  of  general 
right,  to  the  full  fees  on  each  admission  separ- 
ately ;  and  therefore,  where  no  custom  prevails 
in  the  manor  to  that  effect,  he  must  stand  on  his 
quantum  meruit.  JSverett  v.  Glyn,  2  Marshall^ 
84  ;  6  Taunt.  426  ;  Holt,  N.  P.  1 ;  16  B.  B.  640. 

v.,  a  copyhold  tenant,  waa  owner  of  sixteen 
tenements,  holden  hy  sixteen  separate  copies  of 
court-roll,  and  sixteen  separate  yearly  quit-rents. 
He  was  admitted  to  these  tenements  at  five  diffe- 
rent times,  and  by  five  different  titles.  An  act 
passed,  directing  commisBioners  to  allot  the  waste- 
lands among  the  owners,  in  proportion  to  their 
rights  and  interests.  The  act  directed  that  the 
allotted  lands  should  be  held  by  the  aUotteea 
under  the  same  tenures,  rents,  customs,  and  ser- 
vices as  the  lands  in  respect  of  which  they  were 
allotted  would  have  been  in  case  the  act  luid  not 
passed ;  and  that,  where  the  lands  were  held  under 
different  titles  or  for  different  estates,  the  com- 
missioners should  distinguish  the  lanc^  held  for 
each  of  such  estates  and  titles,  and  set  out  the 
allotments  accordingly.  The  oommissioners 
allotted  to  U.,  in  respect  of  his  sixteen  copyhold 
tenements,  five  pieces  of  land,  amounting  to 
forty-nine  acres,  but  did  not  distingui^  in 
respect  of  which  of  the  tenements,  or  of  what 
particular  estates,  the  five  pieces  were  allotted. 
iJ.  afterwards  sorrendered  to  E.  the  fifth  allot- 
ment, and  he  was  duly  admitted  to  the  same. 
Before  the  act  passed,  when  any  person  waa 
admitted  in  severalty  to  a  p>art  of  a  copyhold 
tenement,  the  steward  was  entitled,  upon  such 
admission,  to  the  same  unonnt  of  feiESiuJfjucli 
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person  bod  been  admitted  to  the  whole  <d  sncb 
tenement.  In  an  action  the  steward  to 
recorer  sixteen  fees  in  respect  of  the  admiflsion 
to  the  fifth  allotment : — Held,  that  sach  allotment 
must  be  considered  as  an  allotment  of  a  portion 
of  each  of  the  sixteen  former  tenements,  and  that 
therefore  the  steward  was  entitled  to  recover  six- 
teen fees.  Eeans  t.  Upiker^  18  M.  ft  W.  67S ; 
16  L.  J..  Ex.  185. 

E.  TENURE  AND  INCIDENTS. 

1.  Ik  Gbkeral. 

fltotuta.]— Cfi/iyAoU  Ad,  1894,  a.  61.  i^fom 
reitraintf  on  creation  «f  -Mm  oopyhold*. 

Period  of  TeoTire.] — A  copyhold  mnst  have 
been  such  time  out  of  mind,  and  cannot  be 
created  within  the  time  of  legal  memory.  Miv 
d.  Muman  v.  Ifnoman,  2  Wils.  K.  B.  125. 

When  there  is  no  custom  for  that  purpose,  the 
lord  of  the  manor  cannot  make  a  new  grant  of 
copyhold.   Rem  t.  ffornchvreh,  2  B.  &  Aid.  189. 

PwfMtinff— Baffularity.]— In  order  to  con- 
stitute the  grantee  of  a  copyhold  a  perfect  cus- 
tomary tenant,  where  the  grant  is  niade  out  of 
conrt,  such  grant  must  be  notified  at  the  next 
customaty  court,  or  at  such  other  subsequent 
court  as  the  custom  points  out,  and  most  be 
entered  on  the  rolls  of  the  conrt.  Doe  d.  Zeaeh 
V.  Whitaher,  6  B.  &  Ad.  409 ;  8  N.  ft  U.  225. 

But  It  is  snfficient  if,  having  been  entered  on 
the  court-rolls  at  a  void  coart  as  at  a  ^)od  court, 
it  appears  on  the  court-rolls  at  a  snbsequent 
good  court,  and  is  not  then  objected  to  the 
tenants.  Jb. 

It  is  no  objection  to  a  copyhold  grant  that  it 
fs  made  upon  the  surrender  of  a  former  grantee 
in  remainder,  whose  admittance  had  upon  such 
former  grant  been  expreasly  respited,  and  of 
whose  admittance  at  any  subsequent  time  there 
was  no  entry  in  the  court-rolls.  lb. 

Nor  is  it  an  objecticm  to  the  grant  of  several 
customary  tenements  by  tme  oopy  of  court-roll, 
that  several  rents  are  reserved,  without  specify- 
ing which  is  reserved  oat  of  each  tenement,  it 
appearing  that  former  entire  grants  of  the  same 
■several  tenements  contained  similar  entire  reser- 
vations, lb. 

Nor  is  it  an  objection  that  two  heriots  are 
expressed  to  be  reserved,  where  in  former  grants 
■otuy  one  heriot  has  been  reserved.  lb. 

A  customary  court  cannot  be  held  ont  of  the 
manor,  unless  there  is  a  custom  to  warrant  it ; 
■and  if  a  court  is  so  held,  alt  that  is  done  at  it  is 
void.  lb. 

But  the  nullity  of  such  court  only  affects 
inch  matters  as  are  required  to  be  cUHie  at  a 
■eonrt  lb. 

A  lord  may  grant  to  and  admit  a  copyhold 
tenant,  not  only  out  of  conrt  bnt  also  ont  oS  the 
manor.  lb. 

A  grant  by  the  lord  In  person  is  good,  al- 
though it  purports  to  be  made  at  a  court  within 
the  manor,  which  in  fact  was  held  ont  of  the 
manor.  lb. 

The  steward  of  a  manor  may  take  a  surrender 
ont  of  court.  lb. 

But  a  steward  cannot  admit  out  of  court.  lb. 

But  a  voluntary  grant  of  a  copyhold,  made  bjr 
the  steward  at  a  court  held  off  the  manor,  is 
sufficient  where  such  steward  is  also  clothed  with 
a  power  of  attorney,  which  expressly  authorises 
him  to  m^e  voluntary  grants.  lb. 


So,  althoQg^  the  gnut  purports  to  be  made  bf 
such  steward,  as  steward,  and  witiiont  any 
reference  being  made  in  the  grant  to  the  spetXal 

authority.  lb. 

Alienation  by  Lord.]— A  lord,  having  only  a 
temporary  estate  in  his  manor,  may  make  grants 
of  copyhold  to  endure  after  the  determinatitMi 
of  his  own  interest ;  bat  such  grants  most  con- 
form strictly  to  the  custom  of  the  manor.  Am 
d.  Eager  v.  Strickland,  3  Q.  B.  792  ;  2  Q.  Jc  D. 
278;  11  L.  J.,  Q.  B.  305. 

An  alienation  of  the  fee  by  a  loni  of  a  manor 
does  not  affect  the  rights  of  a  copyhold  tenant. 
PhiUipe  V.  Jtall,  6  G.  B.<H.S.)  811 ;  29  L.  J.,  C. 
P.  7  ;  6  Jar.  (H.9.)  48;  7  W.  R.  580. 

Therefore,  where  a  lord  had  granted  the  in- 
heritance of  a  portion  of  the  manor  to  A  : — 
Held,  that  it  was  competent  to  a  copyhold  tenant 
to  dispose  of  his  interest  to  a  grantee  by  an 
ordinary  common-law  conveyance  ;  the  .  cm- 
tomary  mode  of  conveyance  being  lenderad 
impossible  by  the  act  of  the  lord.  Jo. 

Void  Grants  by  Lord.] — A  lord  of  a  manor 
cannot  grant  copyhold  lands  to  his  wife ;  if  he 
does  the  grant  is  void.  Ftrelraei  d.  Sj/wimv. 
Penmnt,  2  Wils.  E.  B.  254. 

Grants  of  copyhold  are  ineffectual  and  void  in 
law,  when  made  by  the  lord  to  himself.  ChriMt. 
church,  Oxford  QDean  and  Chapter')  v.  Suet- 
ingham  iDuke),  17  C.  B.  (s.s.)  391  ;  33  L.  J., 
C.  P.  322 ;  10  Jar.  (SA.)  749 ;  10  L.  T.  075  ;  12 
W.B.986. 

■ffset  of  Devlie  for  Lift.] — A.,  who  hdd  lands 

of  a  manor,  devised  them  to  three  trustees  and 
their  heirs  to  the  use  of  B.  for  life,  with 
remainders  over.  After  A.'8  death  B.  was  ad- 
mitted and  enjoyed  the  lands  during  his  lite. 
He  died,  having  by  his  will,  according  to  the 
custom  of  the  manor,  nominated  his  sucoesBor. 
He  nominated  a  strainer.  On  a  bill  hj  the 
remaindermen  under  AJa  wHI,  claiming  that  the 
power  of  nominating  a  successor  was  vested  in 
B.  by  virtue  of  the  will,  and  that  therefore  it 
mu8t  be  exercised  by  him  in  reference  to  the 
limitaticms  of  the  will,  and  not  in  favoor  of  a 
stranger :— Held,  that  B.  was  customary  tenant 
under  the  will,  and  also  a  trustee  for  the  pur- 
poses of  the  will,  and  that  every  right  which  he 
had  acquired  by  admission  on  the  court-rolls  was, 
beyond  his  own  life  estate,  held  for  the  benefit  of 
the  remaindermen.  Allen  t.  Bawiey,  7  Ch.  D 
453  ;  87  L.  T.  688— C.  A. 

Cnstems.] — There  is  no  general  custom  fwall 
copyholds.  Eeerett  v.  fi^ya,  6  Taunt.  425  ;  2 
HarshaU,  84  ;  Holt,  N.  P.  1 ;  16  B.  B.  640. 

Oeenpanoy.] — Copyhold  estates  are  liable  to 
spedal  occupancy.  Doe  d.  Lempriere  v.  MurH^ 
2W.  BLIHS.   And  see  .Siwtf A  d.  Jbnv  T.  Arss, 

7  East,  186  ;  3  Smith,  191. 

There  cannot  be  a  general  occu^ncy  of  c<^y- 
holds.  AMd.  J>>r«f0r  v.jl^,  7  1}.  ft  B.  190;  4 
B.  &  C.  706 ;  4  L.  J.  (OS.)  E.  B.  89. 

Wastes.] — If  there  is  a  custom  within  a  manor 
for  a  lord  to  grant  parcels  of  the  waste  by  oopy 
of  court-roll,  the  premises  granted  in  that  node 
are  well  described  as  copyhold  premises,  though 
the  date  of  the  grant  is  modem,  yortkwiek 
(ZonQ  T.  Railway,  6  East,  66  ;  S  Smith,  296;  3 
Bob.  ft  P.  346. 

A  gnnt  of  paroel  of  tlu^^raste  of  a  mioorto 
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hoU  to  B.  and  his  heirs  hj  mj  ol  Increase  to 
his  (-opjrhotd,  by  such  serrlces  as  the  copyhold 
WIS  Bobgect  to,  for  irhich  B.  paid  a  fine  of  lOi., 
does  not  enure  aa  copyhold,  there  being  no  cos- 
torn  to  warrant  soch  inwit,  nor  aa  an  estate  in 
fce^bnple.  7Z.-«  t.  WUhy,  3  M.  ft  S.  604 ;  15 
B.R.828. 

After  a  grant  of  the  soil  of  wastes  to  tnisiees 
tor  the  Dse  of  the  cof^holdera  of  free  socage. 
Ae  hods,  when  indoeed,  will  be  frediold,  smd 
not  et^hold.  BmwB  t.  Jodrell,  S  Term  Bep. 
415  ;  1  B.  B.  606. 

There  Is  no  general  conunon-law  right  of 
tenants  of  a  manor  to  common  «n>endaDt  on 
the  waste.  Ditnraven  QEaH)  r.  ifyw^yn,  IS 
Q.  B.  791  ;  19  L.     Q.  B.  888. 

Anitee  COMHcnr. 

MTiisd  XiyojmMit] — One  may  hold  the 
prima  tonsnra  of  land  as  copyhold,  and  another 
may  have  the  soil  and  every  other  beneficial 
enjoyment  of  it  as  freehold.  Stavmer*  v.  Dixoa, 
7  East,  200  ;  3  Smith,  261 ;  8  R.  B.  612. 

taut  BsTertionary  Sitate.] — Under  a  grant 
\jj  copy  of  oourt-roU  of  a  reveraionary  estate  to 
A.  (wno  had  before  a  life  estate  in  the  premises) 
bbendnm  to  him  for  the  lives  of  fi.  and  C,  bis 
gtandsons,  during  the  life  of  either  of  them 
kmgest  living,  successively,  according  to  the 
custom,  reserving  a  heriot  and  6*.  rent ;  A.  only 
tkkes  the  legal  estate  in  reversion,  and  not  the 
cestnis  que  -rie,  there  being  no  custom  to  enable 
them  to  take,  although  tbey  were  stated  to  be 
admitted  tenants  in  reverBion.  Bight  Baw- 
^8  East,  260. 

Trusts.] — ^Where  a  brd  of  a  manor  admits  a 
tenant  upon  the  trusts  of  an  indenture  referred 
to  in  the  surrender,  he  Is  to  be  conddered  as 
conaeDtlng  to  those  trusts,  and  is  bound  them 
upon  the  death  of  the  trustee  without  an  heir. 
Wearer  v.  3faule,  2  Russ.  &  M.  97. 

But,  ID  the  absence  of  custom,  be  is  not  bound 
to  make  a  snrrender  by  deed  burthened  with 
tniats.  JFlach  v.  Downing  College,  Cambridge, 
13  C.  B.  945  ;  1  C.  L.R.  692  ;  22  L.  J.,C.  P.  229  ; 
17  Jar.  697  ;  I  W.  E.  453. 

There  may  be  such  a  custom.  Snooh  v.  Mat- 
(Wft  5  A.  i:  E.  239. 

W.,  tenant  by  copy  of  court-roll  for  hia  life, 
took,  according  to  the  custom,  a  grant  from  the 
lord  of  the  reversion  to  C.  and  D.,  his  sons,  for 
the  tenn  of  their  lives,  in  trust  for  W.,  aa  sole 
purchaser : — Held,  that  C.  and  D.  were  trustees 
the  rerersion  for  W.  £jiat»  v.  &wer,  10 
fcr.  (XA)  104U ;  11  L.  T.  290  ;  18      B.  34. 

Corporation.] — A  coiporation  cannot  hold  land 
bf  copy  <3i  court-roll.  Att.-6eH.  v.  Zcwit,  1 
a  P.^^ooper,  51 ;  8  Sim.  366  ;  6  L.  J.,  Ch.  204  ; 
1  Jnr.  234. 

form  of  Tennre.] — Where  lands  are  held  by 
copy  of  court-roll,  according  to  the  custom  of  the 
Mnor,  they  are  copyhold  within  66  Geo.  3, 
G:  192,  although  they  are  not  held  at  the  wfll  of 
the  lord.  Doe  d.  Udmmnda  lleweUffn,  2  C. 
M.  &  R.  503  ;  1  Gale,  193;  6  Tyrw.  899  ;  6  L.  J., 
1^84. 

In  a  manor  there  are  cnstomary  tenures  of  the 
foUowing  nature  : — ^The  court  of  tibe  manor  is  held 
tMoe  a  year ;  the  steward,  having  sonmumed  a 
inty  (d  ttie  freehold^  presides  in  the  ooort.  An 
appUeut  for  a  tenemmt  In  the  manor  goes 


through  the  following  forms  :  he  is  asked  by  the 
steward  for  what  purpose  he  attrads  there ;  he 
says  that  he  seeks  to  be  admitted  as  tmiant  of  a 
house,  as  purchaser,  devisee,  or  as  the  case  may 
be.  The  steward  inquires  ot  the  foreman  of  thc- 
jnry  if  he  knows  of  any  objection  to  the  admission 
of  the  applicant ;  should  he  not  do  so,  the  steward,, 
after  bearing  the  whole  discussion,  decides, 
granting  or  refusing  the  application,  accoriling: 
to  his  judgment.  If  the  application  is  granted, 
the  name  of  the  outgoing  tenant  is  struck  out  of 
the  roll  by  the  steward,  who  inserts  the  name 
of  the  applicant  in  its  place.  The  applicant 
does  not  hold  by  copy  of  the  manor-roll.  The- 
applicant  takes  the  oath  of  fealty  and  pays  to- 
the  steward  a  fee,  but  no  fine  is  paid  to  the  lord : 
— ^Eeld,  that  the  holdcv  ot  soeh  a  tennre,  pn>- 
Tided  its  yearly  value  amounts  to  101.,  was. 
entitled  to  vote  as  being  seised  of  copyhold  or 
other  tenure,  within  the  meaning  of  2  Will.  4, 
c.  45,  8.  19,  Oarbutt  v,  Trevor,  16  C.  B.  {N.».). 
550  ;  1  H.  &  E.  69  ;  33  L.  J.,  C.  P.  73  ;  10  Jar. 
(11.8.)  131  ;  9  L.  T.  535  ;  12  W.  R.  471. 

One  who  holds  in  fee  land  parcel  of  a  manor, 
which  by  thecostom  of  the  manor  is  conveyed  by 
ordinary  assurance,  and  without  any  necessity  for 
a  licence  from  the  lord,  or  any  enrolment  and  ad- 
mittance, is  a  freeholder  within  8  Hen.  6,  c.  7, 
although  at  the  time  of  acquiring  the  estate  he- 
acknowledged  to  holding  the  land  "  by  free  deed,, 
fealty,  suit  of  court,"  &c.  Pa9»inghaia  v.  Pitty, 
17  C.  B.  299  ;  25  L.  J.,  C.  P.  4  ;  2  Jar.  (N-S.)  837 
4  W.  B.  122. 

Losses.] — ^A  leasee  for  years  of  a  copyholder 
may  maintain  ejectment,  though  there  is  no- 
custom  in  the  manor  to  lease,  and  no  licence  has 
been  obtained  bom  the  lord,  such  lease  b^g 
good  between  the  jnrties  to  it,  and  void  only 
as  against  the  lord.  Doe  d.  3}reiidder  T.  TnoM- 
der,  1  Q.  B.  417  ;  1  G.  &  D.  70 ;  10  L.  J.,  Q.  B. 
160  ;  5  Jur.  931. 

FreBnmptio&  as  to  Bonnlarlei — Oeenpanoj.] 

— In  ejectment  between  the  purchasers  of  copy- 
bold  and  leasehold  properties  adjoining,  the  ques- 
tion being  as  to  the  limits  of  the  garden  ground 
of  each,  a  portion  of  the  garden  of  one  having, 
been  thrown  into  the  garden  of  the  other  forty 
years  ago  by  the  then  common  proprietor,  and 
the  boundaiy-line  being  left  doubtful  on  the 
plans :— Held,  that  the  fact  that  the  piece  in 
question  had  actual^  been  occupied  with  the- 
leasehold  property  for  more  than  twenty  years^ 
was  ooncIutiTe.   JZIw  v.  Taylor^  1  F.  &  F.  480. 

2.  I^SNT  OV  OOFTHOLD. 

Ellbat  BntxyO—A  copyhold  is  devised^  A. 
to  B.  for  life,  remainder  to  0.  in  fee.   B.  ia- 

admitted,  and  dies.  C.  has,  before  entiy,  a 
descenilible  estate  ;  and,  upon  the  death  of  C, 
his  customary  heir,  and  not  the  customary  heir  of 
A.,  is  entitled  to  the  copyhold.  Due  d.  Parker  v. 
Thonuu,  3  Man.  &  Q.  815 ;  4  Scott  (N.e.)  449  ; 
11  L.  J.,  C.  P.  124. 

Sqoitable  Estates.] — According  to  the  custom 
of  the  manor  of  Heathfiold,  upon  the  death  in- 
testate of  a  tenant  seised  of  an  estate  of  inheri- 
tance, his  younger  eon  is  his  customary  heir. 
-rraxh  V.  Wood,  4  MyL  &  Cr.  324  j  9  L.  J.,  Oh. 
105  ;  4  Jut.  669. 

T.,  an  equitable  tenant  in  tail  of  copyhold, 
received  the  rents  during  his  life,  but,  haying  an.. 
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«qiiitable  estate  only,  was  not  admitted  tenant  of 
the  copyhold,  and  died,  leaving  several  sons. 

The  castom  proved,  with  respect  to  tlie  descent 
of  copyholds  within  the  manor,  was  that  upon 
the  death  intestate  of  a  tenant,  seised  of  an 
estate  of  inheritance,  his  younger  son  was  his 
customaiT  heir : — Held,  that  the  youngest  son 
of  T.,  and  not  the  eldest,  became  entitled,  on  his 
fathw's  death,  to  call  for  a  conveyance  of 
the  copyhold,  as  tenant  in  tail  under  the  devise. 
lb. 

The  descent  of  an  estate  tail,  or  an  equitable 
estate,  in  copyholds,  is  governed  by  the  same 
customs  as  descents  of  estates  in  fee.  lb. 

0^  after  desiring  that  aU  his  just  debts,  Itc, 
ahonld  be  in  the  first  place  paid,  devised  to  three 
trustees,  and  the  heirs  of  the  survivor,  a  copy- 
bold  estate,  upon  trust  to  pay  the  rests  and 
profits  thereof,  in  equal  moieties,  to  his  two 
daughters,  tor  their  separate  use  for  life ;  and 
After  the  decease  of  either,  upon  trust  to  pay  the 
whole  ot  such  rents,  £c.,  to  the  snrvivor  for  life ; 
and  after  the  decease  of  the  survivor,  C,  devised 
the  estate,  in  equal  moieties,  to  the  heirs  of  the 
bodies  of  his  daughters  respectively ;  and  in 
default  of  issue  of  either  daughter,  he  gave  the 
entirety  of  the  estate  to  the  heirs  of  the  body 
of  such  daughter  who  should  leave  such  issue : 
and  in  d^ult  of  issue  of  both  danghtets,  he 
gave  the  estate  to  the  rig^t  heita  of  we  snrviv- 
ing  daughter.  The  trustees  were  appointed 
•executors  of  the  will,  and  they  were  duly  ad- 
mitted to  hold  to  the  uses  of  the  same.  Both 
the  testator's  daughters  died  without  having 
•ever  been  married.  The  estate  was  of  gavel- 
■kind  tenure.  Both  the  customary  co-heirs  and 
■the  heir-at-law  of  the  snrriTing  daughter  claimed 
the  estate.  On  demurrer  by  the  latter : — Held, 
l^t  the  general  charge  of  debts,  coupled  with 
the  legal  estate  devised  to  the  trustees,  made  the 
•estate  of  the  devisee  in  remainder  an  equitable 
•estate ;  and  the  demurrer  was  overruled.  Orea- 
toa  T.  Crentan,  S  Sm.  &  O.  386 ;  26  It.  J.,  Ch. 
266 ;  2  Jar.  (H.8.)  1223  ;  5  W.  B.  123. 

XunUof  DariM.]— The  descent  of  the  in- 
tberest  poss^sed  by  a  person  entitled  under  an 
•executory  devise  of  customary  lands  is  regulated 
•by  the  common  law  and  not  by  the  custom. 
Mattiium  r.aiddle,  89  L.  J.,  Ch.  426  ;  18  W.  B. 
.669. 

A  testator  devised  customary  lands  of  inheri- 
itance  to  his  brother,  his  heirs  and  assigns,  but 
in  case  bis  brother  should  die  without  issue,  he 
directed  that  the  whole  should  be  divided  amongst 
bis  five  sisters  or  their  lawfol  representatives. 
The  brother  sarrlTed  the  testator,  but  died  with- 
out issue.  A  person  entitled  under  the  gift  over 
to  a  share  in  toe  lands,  died  Intestate  in  the  life- 
time of  the  brother : — ^Held,  that  the  share 
the  intestate  descended  to  heir  common  law  heirs 
wad  not  to  her  costomary  heir.  Jb. 

Outom  of  Ju  BepcsHntetloniU.}— The  cus- 
tom of  a  manor  was  stated  to  be  that  all  copy- 
hold descended  to  the  youngest  son  or  daughter, 
brother  or  sister,  uncle  or  aunt.  A  tenant  died 
intestate  seised  of  customary  lands  of  the  manor, 
leaving  neither  son,  daughter,  brother,  sister, 
nncle,  nor  aunt ;  bot  leaving  sons  of  deceased 
uncles :  —  Held,  that  the  youngest  son  <tf  the 
youngest  ancle  was  not  entitled,  and  that  the 
neir-at-laT  was  entitled  to  the  lands.  Smart, 
In  re.  Smart  v.  Smart  18  Ch.  D.  166 ;  SO  W. 
&48. 


Accoidii^  to  the  eustom  of  descent  in  the 
manor  of  Taunton  Deane,  a  surviving  sister  ii 
not  entitled  to  inherit  in  preference  to  the  son 
of  a  deceased  brother's  son.  Lookg  v.  CtimMf 
2  Myl.  ic  Cr.  635. 

Fossessio  sororis,  in  cc^yhold,  effect  of.  jlwm., 
Gary,  5  ;  Dyer,  231. 

Possession  of  the  mother  for  collateral  heir. 
J>.6. 

B.  M.,  on  his  marriage,  surrendered  certain 
premises  within  the  manor  of  Taunton  to  trusteea 
upon  trust,  after  the  death  of  the  survivor  of  the 
husband  and  wife,  and  in  default  of  issue  of  the 
marriage  that  should  be  living  at  the  death  of 
the  BurviTor,  to  surrender  the  premises  into  the 
hands  of  the  lord  for  the  use  and  behoof  of  the 
right  heirs  of  the  settlor  for  ever,  according  to 
the  custom  of  the  manor.  The  only  issue  of  the 
marriage  was  a  daughter,  who  survived  the 
settlor,  but  died  in  the  lifetime  of  the  widow 
her  mother.  It  being  admitted  that  the  widow 
was,  according  to  the  custom,  the  heir  of  the 
settlor  at  the  time  of  his  death,  and  that  his 
youngest  sister  was  such  heir  at  the  time  of  the 
widow's  death,  it  was  held  the  youngest  sister 
was  entitled  under  the  ultimate  limitation. 
Biah  V.  Zocke,  3  CI.  4  F.  721  ;  9  Bligh  (N.fl.) 
1.  Affirming,  Zoeke  v.  Southwood,  1  Myl.  ft  Cr. 
411. 

 Fart  Btthjeet  to.]— Devise  of  ccpyholda 

to  A.  for  life,  and  after  his  death  to  hia  eldest 
son,  and  the  l^al  customary  heirs  of  such  eldest 
or  only  son  for  ever,  provided  that  if  A.  leave  no 
son  or  issue  of  a  son  living  at  his  death,  devise 
to  the  dangfabers  of  A.  as  tenants  in  common  in 
fee,  and  If  A.  leave  no  son  or  daughter,  or  issue 
of  a  son  or  dan^ter,  living  at  bis  death,  gift 
over :— Held,  that  A.'s  daughters,  during  his  life- 
time, took  contingent  descendible  interests  as 
tenants  in  common  in  fee  in  the  devised  estate. 
Rider  v.  Wood,  1  E.  ft  J.  614 ;  3  fiq.  Bcp. 
1064  ;  24  L.  J.,  Ch.  737. 

Held,  also,  that  the  admission  of  A.  did  not 
enure  for  the  benefit  of  his  daughters,  so  as  to 
bring  them  within  the  seisin.  lb. 

Part  of  the  property  was  copyholds,  descend- 
ible according  to  the  tenure  of  borough  English 
among  issue  and  collaterals  also : — Hdd,  that  on 
the  death  of  one  of  tiie  daughters  of  the  tenant 
for  life  without  Issue  in  his  Ufetime,  her  intmsta 
in  the  copyholds  descended  to  her  youngest 
sister  then  living,  and  on  the  subsequent  UtOl 
of  another  sister  shifted  to  her.  lb. 

Another  part  of  the  property  was  copyholds 
not  proved  to  be  descendible  according  to  the 
tenure  of  borot^h  English,  bat  by  custom  the 
descent  was  shown  to  be  to  the  youngest  son  or 
daughter  or  sister  of  the  copyholder  last  seised  : 
—  Held,  that,  on  the  death  of  one  c£  A.*s 
daughters  in  his  lifetime  without  issue  before 
she  became  seised,  her  interest  in  these  copy- 
holds descended  not  according  to  the  custom,  but 
to  all  her  slatets  as  her  oo-heiresses-at-law.  Zh. 

Eridonee  as  to.] — A.  claimed  land  in  a  manor 
as  heir  in  borough  English,  under  these  circum- 
stances : — B.  was  the  first  purchaser,  on  whose 
death  the  land  descended  to  his  two  grand* 
daughters  as  parceners,  one  of  whom  dying  nn- 
:  married,  her  share  went  to  her  sister,  who  died 
leaving  a  son  to  whom  the  propertj  deeoendal, 
and  died  without  issue,  and  was  the  penon  last 
seised.  A.  was  the  youngest  son  of  tDu  youngest 
brother  of  the  purchaser,  and  his  father  had  he 
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been  livfi^,  would  tberefoie  have  heea  the  great- 
great  nncte  of  the  last  peiBon  seised.  In  order  to 
proTe  the  costooi  of  borough  English  .in  the 
manor,  it  was  shown  that  the  lands  in  the  manor 
descended  lineaUv  to  the  yoongest  eon  of  the 
person  last  seised  in  infinitum,  and  if  no  son,  to 
the  danghtera  as  parcenets.  Instances  were  also 
proved,  Uiat  if  tnere  were  no  lineal  heirs  the 
yoongest  brother  took,  and  the  yonngest  son  of 
the  youngest  brother;  and  if  the  youngest  brother 
died  withontissne  the  next  youngest  brother  took ; 
and  if  there  were  no  brothers,  then  sisters  took  as 
parceners ;  also  that  the  youngest  son  of  an  uncle 
look,  and  the  youngest  son  of  two  sisters,  who 
were  co-parceners,  respectively  took : — Held,  that 
this  erSdence  did  not  warrant  the  conclusion  that 
there  existed  in  the  manor  either  a  customary 
descent  to  the  youngest  nearest  male  descendant 
•of  the  pereon  last  seised,  or  a  costomary  descent 
to  entitle  A.  to  recover.  Mvggleton  t.  Barnett, 
1  H.  ft  K.  282.  Affirmed,  3  H.  ft  K.  663  i  27 
L.  J.,  Ex.  126 ;  4  Jar.  (HA)  13S  ;  6  W.  B.  182 
—Ex.  Ch. 

The  Inheritfflice  Act  (3  ft  1  Will.  1,  o.  106)  has 
not  taken  away  the  cuBtomaiy  descent  in  bc^ngh 
English.  lb. 

A  single  admittance  to  copyhold  is  evidence  to 
prove  the  customed  the  manorfor  lands  todescend 
to  the  yoongest  nephew.  2to«d.  JfiiwHT.  Jfiuon, 
jWaa.KrB.63. 

W— ifag  of  "Desoant."]— When  the  custom 
<A  a  manor  was  stated  in  a  presentment  of  the 
homage  to  be  that  copyholds  for  the  Sivt  descent 
after  a  sarrender  descend  to  the  eldest  son,  and, 
if  no  snrrcDder,  to  tiie  yonngest  son}— Held, 
that  the  word  "descent"  was  not  used  in  its 
strict  I^al  sense,  bnt  meant  "  a  single  step  in 
the  scale  of  genealogy."  Biekley  t.  Biekley,  36 
L  J.,  Cb.  817  ;  L.  R.  4  Eq.  316. 

Where,  therefore,  the  last  surrender  had  been 
made  to  B.  B.,  who  devised  to  J.  L.  B.,  his  heir 
acoovdinKtothecnstmn  of  the  manor,  and  J.  L.B. 
died  intestate,  leaving  two  sons : — Held,  that  the 
Toongest  son  of  J.  L.  B.  was  entitled  to  succeed 
tanu  2b. 

Line  vtt,  vhea  Broken.] — B.  conveyed  cus- 
tomary freeholds  which  he  had  inherited  from 
his  mother,  to  N.  absc^tely,  and  K.,  after  sur- 
render  and  admittanoe,  ezecnted  on  the  same 
<lay  a  deed  of  declaration  of  trusts  for  such 
person  as  B.  should  by  deed  or  will  appoint,  and 
in  default  for  B.  and  his  heirs,  this  process  being 
oecessaiy  according  to  the  custom  to  give  B.  the 
power  of  devising.  B.  died  Intestate  : — Held, 
that  the  descent  had  not  been  broken,  and  that 
the  heir  of  the  testator  ex  parte  matemft  was 
aotitled.  Ifaiuon  v.  Barnei,  L.  B.  7  Bq.  260  ; 
20  L.  T.  164  ;  17  W.  R.  429. 

One  seised  in  fee  of  a  copyhold  of  inheritance 
^  descent  ex  parte  matem&,  surrendered  the 
same  to  the  use  w  himself  for  life,  remainder  to 
anch  perstms  and  for  such  estates  as  he  should 
by  deed  or  will,  attested  by  three  witnesses, 
^Kxantr  remainder  in  default  of  appointment 
to  bimself  in  fee ;  after  which  he  made  a  mort- 
gage,  and  snirendered  to  the  nse  of  the  mort- 
gagee in  fee,  who,  upon  repayment  of  the 
principal  and  interest,  surrendered  again  to  the 
mortgagor : — ^Held,  that  the  line  of  descent  wu 
thereby  broken,  and  that  the  estate  desooided 
to  the  paternal  heir.  Doe  d.  Soman  t.  Morgan, 
7  Term  Bcp.  103. 

Derise  after  a  tenancy  for  life  of  borough 


English  lands  for  bale,  and  to  divide  the  moneys 
among^  all  the  testators'  sons  and  daughters 

who  might  then,  be  living,  and  to  the  heir  and 
heirs  of  them  who  might  be  deceased,  share 
and  share  alike : — Held,  that,  under  the  gift  to 
the  heirs,  the  common  law,  and  not  the  heirs  in 
borough  English,  took.  Polley  v,  Polley,  81 
Beav.  363. 

Devolution— Death  of  Bqle  Tnutee  between 
ConTeyanoing  Aot,  1B81,  and  Copyhold  Aet, 
1887.]— The  effect  of  e.  46  of  the  Copyhold  Act, 
1887,  Is  to  repeal  entirely  s.  30  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  as  regards 
copyholds,  so  that,  if  a  sole  trustee  of  copyhidds 
had  died  between  tJie  commoncement  of  the 
Conveyancing  and  Law  of  Property  Act  and  the 
passing  of  the  Copyhold  Act,  the  l^al  estate  in 
the  copyholds,  which  by  virtue  of  s.  30,  had  on 
his  death  devolved  upon  his  personal  representa- 
tives, was  on  the  passing  of  the  Copyhold  Act 
divested  bom  them,  and  vested  in  his  customary 
heir  or  devisee.  But  the  validity  of  any  disposi- 
tion of  the  property  made  by  the  personal  repre- 
sentatives before  the  passing  of  the  Copyhold 
Act  would  be  unaffected  by  that  act.  Millt' 
Tnutt,  In  re,  67  L.  J.,  Ch.  466  ;  37  Ch.  D.  312  ; 
68  L.  T.  620  ;  36  W.  B.  898.  Affirmed  on  other 
grounds,  40  Oh.  D.  14;  60L.T.442;  87  W.  B. 
81— C.  A. 

Sea  Copyhold  Act,  1894,  s.  88. 

3.  QUABI-TEHAiraT  BT  THE  CCTBTIBT. 

Admittanee.l — ^A  copyhold  having  descended 
to  a  wife  as  heir-at-law,  who  died  bdFore  admit- 
tance, having  fiist  borne  a  child  to  her  husband, 
which  died  an  infant,  the  husband  was  held 
entitled  to  hold  for  his  life,  in  the  nature  of  a 
tenant  by  the  cnrteoy  of  England,  according  to 
the  custom  of  the  manor,  though  the  only  evi- 
dence of  such  custom  on  the  rolls  was  three' 
instances  of  husbands  admitted  as  tenants  by  the 
curtesy,  according  to  the  custom,  whose  respective 
wives  had  been  admitted  during  their  lives ; 
the  title  of  a  wife  claiming  as  heir  by  descent 
being  complete  without  admittance,  by 
general  law  of  copyhold,  and  the  title  of  a  tenant 
by  the  curtesy  bomg  also  by  the  (meratlon  of  law. 
Doe  d.  mimr  T.  SrightvM^  10  East,  683 ;  10 
B.  B.  396. 

4.  Fbeebbnch. 

Onstomary  Lands.] — By  the  custom  of  a 
manor  as  settled  by  1  Car.  1 ,  the  widow  of  a  copy- 
holder is  entitled  to  dower,  but  of  all  the  cus- 
tomary lands  of  which  her  husband  was  tenant 
during  the  coverture,  although  he  did  not  die 
tenant,  such  lands  having  b^  aliened  daring 
the  coverture  by  the  husband  alone,  without  the 
wife  having  be^  examined  in  court,  or  having 
joined  in  the  sarrender.  Doe  d.  RiddeU  v. 
Owinnell,  I  a.  ft  D.  180  ;  1  Q.  B.  682  ;  10  L.  J., 
Q.  B.212.  8.  F.,J3iJ(Ie!;T.J«nMr,  IOBing.29; 
3  M.  &  Sc.  673. 

Equitable  Interests.]— A  wife  is  not  dowaUe 
OQt  of  the  trust  of  a  customary  freehold.  Qod- 
toim  V.  Winmore,  2  Atk.  626. 

It  is  a  dying  seised  tA  the  husband-  and  not  a 
seisin  during  coverture  which  entitled  the  widow.  - 
to  freebench.   Ih.   And  see  Oiaplin-v.  OtapUn^  • 
P.  Wms.  229  ;  overruling  Otwav  t.  Hudioi^  3 . 
Vettt.  683.  686. 


Digitized  by 


Google 


388 


COPYHOLD. 


S84 


A  widow  shall  not  bare  freebench  of  a  trust  i 
dtate  in  a  copyhold  ;  the  entry  at  the  widow  as  i 
goardian  to  the  son  does  not  prevent  his  having 
such  a  seisin  as  to  convey  a  title  to  his  cnstomary 
heir.   JVrrf«r  v.  Wade,  4  Bro.  0.  C.  521. 

Bstata  Tail.] — A  widow  of  a  tenant  in  tail  of 
ci^yholdB  is  entitled  to  her  freebench,  though 
there  is  no  custom  as  to  such  freebench,  bnt  onlv 
as  to  the  freebench  oi  tenants  in  fee.  Doe  a. 
JTinfttli  CDuie)  v.  Sanien,  8  Dongl.  308. 

PnrehaHr  Dying  Wore  Admittan  ee .  ] — Th  e 

8  ft  4  WilL  4,  c.  105,  does  not  apply  to  freebench. 
Smith  Y.  A4am»,  6  De  O.  M.  U.  712  ;  18  Bear. 
499  ;  34  L.  J.,  Ch.  358 ;  18  Jnr.  968  ;  8  W.  B. 
698. 

The  pnrchaser  of  a  copyhold  held  of  a  manor, 
I  he  custom  of  which  entitled  w  idows  of  the  copy- 
liolders  to  freebench  in  one  moiety  of  the  lands 
of  which  their  hosbands  died  eeisod,  took  a 
soirender,  but  died  before  admittance : — Held, 
that  his  widow  was  not  entitled  to  freebench  at 
law  or  in  equity,  lb. 

When  not  Barred.]— Copyholds  surrendered 
to  a  purchaser  to  uses  similar  to  the  common 
11888  to  bar  dower,  on  which  surrender  the  pur- 
chaser was  admitted  to  hold  as  tenant  in  fee 
simple ;  his  devisee  is  bound  1^  the  terms  of  the 
admittance,  and  is  not  entitled  to  claim  as 
appointee  under  the  surrender,  so  as  to  defeat 
Ihe  widow's  right  to  freebench.  Powdrell  v. 
J.-WM.  2  Sm.  &  O.  407  ;  3  Kq.  Rep.  63  ;  24  L.  J., 
Ui.  123  ;  18  Jup.  1111 ;  3  W.  R.  32. 

The  3  ft:  4  WilL  4,  o.  105,  does  not  extend  to 
copyholds.  Ih. 

A.,  by  a  settlement  on  his  marriage  with  B., 
in  Older  to  make  some  provision  for  B.  in  cbbc 
she  should  survive  him,  settled  copyholds  upon 
himself  for  life,  with  remainder  to  B.  for  life  : — 
Held,  that  B.'s  right  to  freebench  out  of  other 
cc^yhcdds,  of  which  A.  died  seised  and  intestate, 
was  not  barred  b^  the  settlement.  WillU  v. 
traiit,  34  L.  J.,  Ch.  313  ;  13  W.  R.  533. 

A  copyholder  for  life,  where  by  the  custom 
there  is  a  widow's  estate,  agrees  to  sell  for  his 
own  life,  and  the  life  of  such  widow  as  he  shall 
leave  at  his  death  ;  bis  widow  is  not  bound  by 
this  agreement.  Mutgrote  v.  Dathioood,  2  Vem. 
45. 

Barred  by  Alienation.] — If  a  husband  became 
entitled  to  copyhold  estates  by  copy  of  court 
roll,  and  granted  them  out  again  by  copy  of  court 
roll,  his  wife  was  not  entitled  to  dower  of  those 
estates.    Sneyd  v.  Sneydy  1  Atk.  442. 

Copyholder  having  ponrer  to  bar  the  widow's 
freebench  by  surrender,  any  act  by  him  for 
valuable  consideration  will  bar  uet  equity. 
Brtnvn  v.  Raidle,  3  Ves.  256, 

Copyholder  contracts  for  valuable  considera- 
tion to  sell  to  his  son,  and  dies  before  actual  sor- 
rtnder ;  the  son  hehl  entitled  to  performance, 
and  to  compel  the  widow  to  suiren^r  freebench. 
HiHtoK  V.  iliiiton,  2  Vcs,  631  ;  Amb.  277. 

 By  Surrender  by  Wife.] — A  surrender  by 

a  wife  of  a  copyholder,  with  his  consent,  and 
after  having  been  separately  examined,  to  the 
use  of  a  purchaser  team  the  assignees  of  the 
husband,  who  bad  become  bankrupt,  is  effectual 
to  bar  her  right  of  freebench,  if  any  such  existed 
by  special  custom,  although,  at  the  time  of  such 
surrender,  the  purchase  not  having  been  com- 1 


I  pleted,  the  pnrchaser  had  not  any  legal  estate  in 
I  the  premises.    Wood  v.  Lamhirtk,  1  Ph.  8 ;  A 
Jut.  741. 

 By  DerlM  withoat  Sarrander.]— Free- 
bench  can  be  barred  1^  a  mere  devise  without 
surrender  to  the  use  of  the  wilL  Lacey  v.  Hill, 
Leaey  HUl,  h.  J.,  Ch.  215;  L.  R.  19  Kq. 
346  ;  32  L,  T.  48 ;  23  W.  R.  285. 

A  testator  by  his  will  (made  in  1861)  devised 
all  his  real  estate  in  trust  for  sale  and  conver- 
sion with  a  direction  to  pay  an  annuity  oat  of 
the  proceeds  to  bis  widow  during  her  life.  The 
testator  (who  bad  married  after  the  Dower  Act 
came  into  operation)  died  entitled  to  copyholds 
which  he  had  purchased  but  which  had  not  been 
surrendered  to  the  uses  of  his  will : — Held,  tlut 
the  widow  was  deprived  of  any  right  to  free* 
bench  by  virtue  of  the  Wills  Act,  s.  3.  lb. 

HoshaBd'i  Debts.]— A  widow's  freebench  is 
not  subject  to  her  deceased  husband's  debta. 
Suijer  V.  HyatL  20  Bcav.  621 ;  1  Jnr.  (HJB.)  313 : 
3  W.  B.  294. 

5.  Mode  of  BABUNa  Entaiu. 

By  Custom — ^Boeorery  or  Borreiider.] — A  cus- 
tom to  bar  the  entails  of  copyhold  land  either  by 
recovery  suffered,  or  by  surrender  in  fee  to  tlie 
purchaser  or  vendee,  is  good,  EterdU  v.  Smalley, 
1  Wils.  K.  B.  26;  2  Str.  1197. 

A  recovery  suffered  to  defeat  an  entail  was 
valid  for  such  purpose,  although  uses  were  de- 
clared of  such  dlsooveiy  which  were  vend.  Jhe 
d.  Jfaveritoeh  v.  Bolfe,  7.  L-  J.,  Q.  B.  261. 

A  custom  to  bar  the  entail  <A  a  copyhold,  t>y 
surrender,  may  subsist,  concurrently  with  a 
custom  to  bar  by  a  recovery  in  the  loni's  court, 
though  the  instances  are  much  less  frequent. 
Diie  d.  Wyihtwteh  v.  Truby,  2  W.  BL  944. 

Where,  ^erefore,  it  was  left  to  the  jury  to  say 
whether  the  custom  was  to  bar  by  recorety  or 
surrender,  without  stating  to  them  that  soeb 
customs  might  be  concurrent  and  consistent 
with  one  another,  the  court  granted  a  new  triaL 
But;  d.  Wallhcad  v.  Ottin^broohe,  9  Moore,  C.  P. 
68  ;  2  Bing,  70 ;  2  L.  J.  (o,8,)  C.  P.  105. 

A  single  instance  of  a  surrender  in  fee  hv 
tenant  in  special  tall  of  a  copyludd  estate  u 
evidence  to  prove  a  custom  within  the  manor  to 
bar  entails  by  snrrrader,  though  the  surrenderor 
has  not  been  dead  twenty  years,  and  though  one 
instance  is  proved  of  a  recovery  suffered  by  a 
tenant  in  taU  to  bar  the  entaiL  Rot  d.  Beimett 
V.  Ji^ffery,  2  M.  &  S.  92  ;  14  B.  E.  5a7. 

Tl^  presumptkm  Is  that  a  surrender  will  bar 
an  estate  tail  in  copyholds  until  a  ooatraiy 
custom  is  shown.  Qoeld  v.  WhUe,  Kay,  683  ;  S 
Eq.  Rep.  1100. 

Copyholds  were  sold  subject  to  a  condition, 
that  tio.  statements  and  recitals  in  any  of  the 
title  deeds  should  be  considered  aa  sMisfactory 
evidence  of  the  facts  stated  or  recited.  The 
purchaser  objected,  that  in  the  first  surrender  tu 
the  abstract,  which  was  by  A.,  and  J.,  his  vrife, 
it  was  stated  that  J.  "  had  then  lately  been 
admitted  there  tenant  in  tail,  according  to  the 
custom  of  that  manor,"  and  that  there  vras 
nothing  to  show  how  the  estate  tail  bad  been 
barred ;  and  he  required  evidence  that  the 
custom  of  the  manor  warranted  estates  taiL 
'llie  first  surrender  woe  dated  in  1801,  and  was 
conditional  only.  In  1815  the  same  parties 
I  made  an  absolute  surrender  in  fee,  under  whiclk 
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the  possession  had  bocn  cnjojal  ever  since : — ■ 
Held,  that  the  recital  was  conclusive  evidence, 
onder  the  conditions  of  sale,  that  J.  had  been 
admitted  tenant  in  tail,  bat  not  that  this  was  ac- 
oorduiff  to  thecnstom  of  the  manor  for  this  was  not 
s  single  fact,  but  a  deduction  from  a  series  of 
&cta ;  bat,  held,  that  the  recital  coupl^  with 
the ccMiditional  sarrender  of  ISO],  the  absolute 
Rurender  of  1815,  and  the  suhseqaent  poasesdion 
OHisist^tly  with  that  title,  was  sufficieat  cvi- 
dmce  that  the  custom  of  the  manor  did  warrant 
estates  taiL  lb. 

Where  there  is  no  particular  method  in  the 
lord's  court  to  bar  entails,  a  common  surrender 
is  sntGcient.  though  the  entail  is  of  a  legal  estate. 
OUcat/  V,  Hudson,  2  Vom.  585. 

Copyholds  may  be  entailed,  and  surrenders  or 
plaints  in  nature  of  fines  and  recoveries,  may 
Mr  the  entails  as  well  in  conrt  baron  as  at  com- 
mon law.   jIwa.,  Cary.  22. 

Two  tenants  in  common  of  a  copyhold  estate 
in  tail,  agree  upon  a  partition  ;  each  surrenders 
the  part  allotted  to  the  other  : — Held,  entail  was 
barred  only  as  to  moiety.  Oakleij  t.  Smith, 
Amb.  368  ;  1  Eden,  2t>l. 

Fine  by  Harried  Woman.]— The  interest  of  a 
married  woman  in  copyhold  estates  will  not  pass 
by  a  fine.  Li/e  AMiociatim  of  Scotland  v.  Sid- 
Ml,  S  De  a.  F.  &  J.  58 ;  7  Jur.  (XA)  785  ;  4 
L.T.311;  0  W.  B.541. 

Br  miL]— A.,  being  tenant  in  tail  of  the 
truKC  o£  a  copyhold  estate,  with  remainder  over, 
and  trustees  refusing  to  surrender  the  legal 
estate  to  him,  he  brought  bis  bill  for  that  pur- 
pose, and,  pending  that  suit,  went  to  the  lord's 
oonrt  and  offered  to  surrender,  but  was  refused, 
not  having  the  U«al  estate ;  and  thereupon  he 
made  his  will,  and  gave  the  estate  to  his  wife 
and  children  : — Hdd,  the  estate  to  go  according 
to  the  will,  the  court  conceiving  the  will  soiBcient 
to  bar  the  entail  of  a  trust.   J  b. 

Where  copyholder,  seised  of  an  estate  tail, 
surrenders  to  use  of  bis  will,  if  entails  by  custom 
of  manor  ate  not  barrable  by  recovery  or  fine, 
tat  by  surrender ;  in  such  cases  the  surrender 
to  the  use  of  his  will  not  only  effectuates  the 
wilL  bat  operates  as  a  bar  to  the  cntaiL  Moore 
T.  Jfiwff,  Amb.  279. 

Entails  of  copyhold  held  barrcfl  by  surrender 
to  use  of  will,  where  no  custom,  by  recovery,  or 
Borrender,  by  three  judges  against  Willis,  Cn.  J,, 
who  tfaooghc  it  mi^t  be  by  recovery,  without  a 
custom,  and  therefore  not  by  sommder.  Carr 
V.  Sffjw,  2  Ves.  603. 

Tenant  for  life  of  a  copyhold,  remainder  to  his 
lim  and  other  sons  in  tail,  took  a  conveyance  in 
fee  from  the  lord.  The  premises  dcscenae*!  upon 
his  eldest  son.  who,  by  will,  charged  all  his  real 
estate  vrith  debts  and  legacies,  and  devisod  It  to 
hift  brother  for  life,  with  various  remainders ; 
the  estates  in  the  copyhold  are  barred.  Chal- 
Uiner  v.  Murhail,  2.  Ves.  624  ;  3  R.  11. 1.  8.  P., 
Dun  v.  Green,  3  P.  Wms.  9. 

A,  devised  copyhold  lands  to  John  J.  for  the 
term  of  his  life,  and  after  his  death  to  "  James 
J.,  (OR  of  John  J.,  and  the  heirs  male  of  his  body, 
proridcd  always,  that  in  case  James  J.  shaU 
happen  to  depart  this  life  without  leaving  issue 
male  of  his  body  Liwfully  begotten  him  sur- 
viving," then  to  George  J.  in  fee  : — Held,  that 
nnkss  there  were  a  custom  to  entail,  John  J. 
took  an  estate  for  life,  James  J.  a  fee  simple  con- 
ditionaJ,  and  George  J.  a  good  executory  devise. 
HardeattU  t.  ZtenxMiHi,  4  L,  T.  707. 


Held,  also,  that  the  evidence  adduced  in  sup- 
port o£  the  custom  to  entail  did  not  afford  proof 
of  the  existence  of  such  a  custom  within  the 
manor.  lb, 

Sarrsnder  by  Joint  Tenants.]^,  and  J.  bsing 
joint  tenants  in  tail,  remainder,  after  the  death 
of  tenant  for  life  in  freebench,  of  descond- 
ible  copyhold  lands,  S.  and  her  husband,  with- 
out the  concurrence  of  M.,  sarrendercd  tlicir 
citatc  to  sach  uses  as  the  husband  should  by  will 
appoint.  S.  died  in  the  lifetime  of  her  hnsbind 
and  of  J. :  the  husband  dicil,  having  by  his  will 
appointetl  the  surrendered  share  to  his  executors : 
— Held,  that  the  quasi  estate  tail  of  S.  was  not 
barred,  and  tliat  whether  the  life  estate  of  M. 
was  under  the  same  instrument  as  that  under 
which  S.  and  J.  derived  their  title,  or  whether 
M.'s  tenancy  was  under  her  paramount  title  of 
freebench,  her  concurrence  was  necessary  in 
order  ctEectually  to  bar  the  estate  tail  in  re- 
mainder. Udwardt  v.  Chumpiun,  3  De  Q.  M.  2; 
G.  202  ;  23  L.  J.,  Ch.  123  ;  1  \V.  K.  497. 

Held,  also,  that  there  was,  under  the  circum- 
stances, no  severance  of  the  joint  tenancy.  lb. 

Quiere,  whether  the  surrender  by  a  joint 
tenant  to  the  use  of  his  wiU  would  per  se  effect 
a  severance  of  tiie  joint  tenancy.  lo. 

Diientailing  Deed — Disposition  —  Entry  on 
Court  Bolls.] — A  deed  intended  to  operate  as 
a  disentailing  assurance  of  copyholds  must,  ia 
order  to  be  operative,  be  a  disposition  and  not 
a  mere  declaration  of  trust,  and  must  be  entered 
on  the  court  rolls  of  the  manor  within  six 
months  of  its  execution.  Grfcn  v.  Patcn<>n, 
56  L.  J.,  Ch.  181  ;  32  Ch.  D.  95  ;  wi  L.  T.  73S  ; 
34  W.  R.  724— C.  A.  S.  P.,  J{jnenwood  v.  Fortter, 
30  Beav.  1 ;  30  L.  J.,  Ch.  U30 ;  7  Jur.  (S^.)  12  J4 ; 
4  L.  T.  785 ;  9  W.  R.  855. 

So  in  order  to  bar  an  equitable  estate  tail  in 
copyholds  by  dee<l,  under  3  &  4  WiU.  4,  c.  7 1, 
such  deed  must  be  entered  on  the  court  i-olls 
within  six  months  after  its  execution.  Oihhon^ 
V.  Snape,  1  De  G.,  J.  iL  S.  621  ;  2  N.  fi.  503 ;  33 
L.  J.,  Oh.  103 ;  9  Jur.  CN.S.)  1090  ;  9  L.  T.  132  ; 
11  W.  R  1087. 

An  indorsement  by  the  steward  of  the  manor 
on  a  disentailing  deed  that  it  was  produced 
before  him  at  hli  residence  is  not  a  sufficient 
enrolment.  Boyd  T.  Pawle^  1 4  L.  T.  753  ;  14  W. 
E.  1009. 

A.  being  seised,  according  to  the  custom  of  a 
mimor,  a:^  admitted  on  the  court  roll  as  tenant 
in  tail,  of  copyholds,  by  an  imlenture  of  settle- 
ment, inrolled  under  the  act,  which  operated  as 
a  disentailing  deed,  in  considci-ation  of  natural 
love  and  affection,  covenanted  to  surrender  the 
same  to  a  trustee,  in  trust  for  the  defendant,  her 
grandnephew,  for  life,  with  remainders  over. 
A.  also  covenanted  with  the  tmstee  for  further 
assurance,  "  at  the  costs  of  the  thereby  settled 
estates  and  property."  Afterwards,  by  her  will, 
she  bequeathed  all  her  residuary  estate,  after 
payment  of  her  just  debts,  to  the  plaintiff,  and 
made  the  defendant  her  executor.  After  her 
death  the  defeudimt,  at  the  instance  of  the 
trustee,  procured  himself  to  be  admitted  on  the 
court  roll,  anil  surrendered  to  the  trustee,  who 
was  thereupon  admitted  as  tenant : — Held,  as 
between  the  plaintiff  and  the  defendant,  that 
the  defendant  was  entitled  to  be  allowed  all 
expenses  properly  incurred  in  the  surrender,  and 
in  the  execution  and  re^stration  of  the  deed  of 
surrender,  bat  was  not  entitled  to  anything  in 
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respect  of  the  fine  payable  to  the  loixi  upon  I 
the  admission  of  the  tenant,  and  which  was 
necessary  in  order  to  effectoate  the  discntaiL 
aarhe  t.  Twyford,  B  Jur.  (SA)  504 ;  7  W.  R. 
638. 

Efibet  of  EnfranchiBemeiit  in  barrine:  Entail.] 
— The  tenant  in  tail  in  possession  of  copyhold 
land  (held  of  a  manor  the  cnBtom  of  which  an 
entail  could  be  created)  devised  all  the  real  estate 

^  or  to  which  he  should  be  seised  or  entitled  at 
the  time  of  his  death  to  two  tmstecs,  their  heirs 
and  assigns,  upon  certain  trusts  declared  by  the 
wilL  After  the  death  of  the  testator  the  trustees 
were,  as  such  devisees,  admitted  tenants  of  the 
copyhold  land,  to  hold  the  same  to  them,  their 
heirs  and  assigns,  upon  the  tnats  of  the  wilL 
'Ihe  lord  afterwards  czecuted  an  enfranchise- 
ment (not  nnder  the  Copyhold  Acts)  to  the 
trustees,  and  they  czccutc<l  a  conveyance  to  the 
only  daughter  of  the  testator  (who  was  his 
heiress  in  tail)  in  fee.  Under  the  trusts  of  the 
will  the  daughter  had  become  solely  beneficially 
entitled  to  the  real  estate  which  ^Kissed  nnder 
the  devise  to  the  trustees :  —  Held,  on  the 
anthority  of  Clialloner  v.  Miirhall  (2  Vos.  524), 
and  Sunn  v.  Green  (3  V.  Wma.  9),  that  the 
effect  of  the  enfranchisement,  and  the  subsequent 
conveyance  by  the  tmstees,  was  to  bar  the  entail, 
and  make  the  donghter  owner  of  the  land  in  fee 
simple.  London  Sekoel  Board,  Ex  parte.  Hart, 
In  re,  68  L.  J.,  Ch.  763  ;  41  Cb.  D.  647  ;  60  L.  T. 
817 ;  38  W.  B.  61. 

6.  CoHTivaEsrr  BsicAiKDEBe. 

Estate  to  Support.] — To  support  a  ccmtingent 
remainder  in  a  freehold,  there  most  be  a  tenant 

to  the  pnecipe  ;  yet  not  so  of  a  copyhold  ;  for 
there  no  pnecipe  can  be  brought,  being  parcel  of 
the  manor  only  and  the  freehold  in  the  lord. 
LovcU  V.  Lovell,  3  Atk.  12. 

The  estate  of  the  lord  will  preserve  contin- 
gent remainders  of  cniyhold  estate.  Stai^ld  t. 
Hahergltam,  10  Yes.  283. 

Contingent  remainders  of  copyhold  will  be 
preserved  against  a  forfeiture,  by  the  estate  of 
the  lord ;  not  where  the  preceding  estates  are 
expired.  Habergkam  v.  Fiwvnt,  2  Tea.  209; 
4  Bro.  C.  C.  353. 

Tenant  for  life  of  a  copyhold,  with  a  contin- 
gent i-cmaiader  to  his  first  son  in  tall,  takes  a 
conveyance  of  the  reversion  in  fee  of  the  copy- 
hold before  the  birth  of  the  son  ;  the  contingtait 
remainder  ia  not  destroyed,  the  freehold  being 
in  the  lord.  MUdmay  v,  Mungerford,  2  Tern.  243. 

Freeholds,  copyholds,  and  leaseholds  for  lives 
were  devised  in  1838  to  A.  for  life,  with  divers 
contingent  remainders  over,  with  an  ultimate 
Tcmaiudcr  to  the  testator's  right  heirs,  Tliere 
were  no  trustees  to  support  the  contingent 
remainders.  A.,  who  was  the  heir-at-law  of  the 
testator,  executed  a  release,  by  which  he  pur- 
ported to  resettle  the  estates  discharged  from  the 
contingent  limitations  created  1^  the  testator  : — 
Held,  Uiat  the  contingent  remainders  in  the  copy- 
holds were  not  destroyed,  as  they  were  supported 
by  the  estate  of  the  lord  of  the  manor.  Picheri- 
gill  V.  Grey,  30  Beav.  35^ ;  31  L.  J.,  Ch.  394 ; 
8  Jar.  (K.s5  632  ;  B  L.  T.  706  ;  10  W.  E.  207. 

7.  ExTiifGiJiaEUEiiT  or  Tekubb. 

Effect  o£]— Lorded  manor  being  seised  of  it  in 
fcCiSabject  to  an  executory  devise  over,  purchased 


an  estate,  partly  freehold  and  partly  copyhold 
of  manor,  and  afterwards,  under  inclosure  act, 
carried  in  two  claims,  one  in  respect  of  devised 
and  the  other  in  respect  of  purchased  estate,  and 
obtained  two  allotments  accordingly.  He  after- 
wards died,  and  the  executory  devise  took  effect : 
— Held,  that  copyhold  part  of  purchased  estate 
being  extinguished  in  manor,  passed  with  it  to 
executory  devisee,  who  was  also  entitled  to  so 
much  of  allotment  obtained  in  rc8i)ect  of  pmv 
chased  estate  as  was  proportionate  to  value  of 
copyhold  part ;  and  it  was  referred  to  the  master 
to  apportion  allotment  accordingly.  King  t. 
Moody,  2  Sim.  *  S.  679  ;  4  L.  J.  (OA)  Oh.  227; 
25  B.  B.  267. 

Ke^r.j— Cqjyhold  purchased  by  the  lord, 
tenant  for  life  of  the  manor,  with  remainders 
over,  taking  the  surrender  to  him  and  his  heirs, 
merge,  and  as  parcel  are  subject  to  the  limita- 
tions of  the  manor ;  and  though  under  a  cove- 
nant by  the  purchaser  to  surrender  them  by  way 
of  mortgage  to  the  mortgagee  and  his  heirs,  be 
could  compel  a  re-grant  by  the  remainderman, 
no  re-grant  having  been  made,  the  general 
devisees  of  the  purchaser  have  no  equity,  St. 
Pavl  V.  Dudley  and  Ward,  15  Ves.  167  ;  10 
E.  R.  67. 

If  a  lord  mortgages  the  manor  in  fee  to  A., 
and  afterwards  purchases  copyholds  held  of  the 
manor,  and  takes  surrenders  of  them  to  himself 
in  fee,  tJiey  wiU  accrue  to  the  benefit  of  the 
mortgagee  ;  and  a  settlement  by  the  lord  of  all 
his  estate  mortgaged  to  A.  will  pass  the  equity 
of  redemption  of  such  surrendered  eopybolds. 
Doe  d.  Oihhm  v.  Rat,  2  DougL  710. 

A.,  seised  in  fee  of  twelve  twenty-fomrtfa 
parts  of  a  manor  held  by  several  as  tenants  in 
common,  purchased  lands  holden  of  the  manor, 
which  were  thereupon  surrendered  to  trustee  for 
him,  and  afterwai^  to  himself,  in  fee,  and  he 
was  admitted  tenant  tA  the  entirety  by  the  act 
of  all  the  lords: — Held,  that  twdve  twenty- 
fourth  j^rta  of  bis  copyhold  interest  in  the  lands 
merged  in  his  freehold  estate  therein  as  lord  of 
the  manor.    Cattley  v.  Arnold,  4  K,  &  J.  595. 

The  lord,  where  by  the  custom  he  has  the  cut 
of  the  woo«1b  growing  on  the  lands,  granta  all  Uie 
woods  and  underwoods  on  the  copyhold  to  the 
copyholder  in  fee.  This  shall  not  merge  in  the 
copyhoid.   Faulkner  v.  Faulltner,  1  Vero.  21. 

Entail  barred.] — Tenant  for  life  of  a  c(^yboId» 
remainder  to  his  first  and  other  sons  in  t^  took 
a  conveyance  in  fee  from  the  lord.  The  pre- 
mises descended  upon  his  eldest  son,  who  by  wiU 
charged  all  his  real  estate  with  debts  and  lega- 
cies, and  devised  it  to  bis  brother  for  life,  with 
various  remainders  :  the  estates  in  the  copyhold 
are  ban-ed.  Clialloner  v.  MurliaU,  2  Vcs."624; 
3  K.  R.  1. 

A.  is  a  copyholder  in  tail,  the  lend  grants  the 
freehold  of  the  copyhold  to  him  in  fee ;  the 
copyhold,  though  entailed,  is  extinct.  i>KiiJi  v. 
Green,  A  P.  W.  9. 

Copyholder  in  tail  takes  a  conveyance  of  the 
freehold  in  fee,  the  copyhold  is  merged.  Parker 
V.  Turner,  1  Tern.  458. 

B.  purchases  a  copyhold  for  lives  of  the  lord, 
who  makes  a  lease  of  the  freehold  of  soil  tu  A., 
reserving  rent,  and  afterwards  levies  fine  of 
manor  to  B.,  who  accepts  rent  from  A.  Qniere 
whether  B.'s  copyhold  is  gone.  CoMpton  t. 
Brent,  1  I^er  30,  a.  pL  207. 

Siupoiuim  of  TMiun.]— Where  a  cmtanvy 
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teaemeot  is  freehold,  and  the  lord,  being  only 
teaant  for  life  of  the  lUftnor,  parchases  thu  fee  of 
the  cnstomary  tenement,  the  seignory  is  suspen- 
ded dnring  the  life  of  the  lord,  but  revives  at  his 
death,  and  the  costoinary  tenement  descends  to 
his  heir.  Where  the  custom  of  a  manor  requires 
a  bargain  and  sale,  as  well  as  a  sorrendcr  and 
admittance,  to  pass  the  costomary  tenement,  the 
freehold  is  in  the  tenant,  and  not  in  the  lord. 
Bingham,  v.  Woinlirate,  1  Boss.  &  U.  32  ;  Tarn. 
183  ;  8  I*.  J.  (OA)  Ch.  46. 

AUotmsuti.] — A  manor  was  vested  in  trustees 
npoQ  snch  trusts  as  £.  B..  a  married  woman, 
should  by  will  appoint ;  before  any  will  was 
made,  a  piece  of  copybcdd  land  was,  onder  an 
indomne  act,  allotted  to  the  trustees  of  the 
settlement  as  lords  of  the  manor  way  of  com- 
[>ensation,  and  two  copyhold  allotments  were 
made  to  two  other  jMsrsonB  in  respect  of  copyhold 
interests ;  the  trustees  bought  the  two  last- 
mentioned  allotments,  and  held  them  upon  the 
same  trusts  as  the  manor  ;  in  1807,  E.  B.  made 
her  will,  devising  the  manor  with  its  appur- 
tenances to  the  fother  of  the  plaintiff  for  lite  with 
remainder  to  bis  first  son  in  tail,  with  remaindor 
to  his  second  son,  the  plaintiff,  and  devising  the 
residneof  her  property  to  trustees  in  trust  to  sell. 
E.  B.  died  in  1813,  and  the  copyhold  allotment 
made  to  the  trustees  and  the  two  allotments 
purchased  hy  than  were  then  treated  by  the 
tmstees  <^  the  will  as  part  of  the  residue,  and  in 
1611  were  sold  to  a  person  from  whom  the  de- 
fendant Bubeeqaently  purchased.  The  plaintiff, 
while  an  infant,  became  entitled  in  1831,  by  the 
deaths  of  his  father  and  elder  brother,  to  the 
manor  nnder  the  devise ;  he  attained  twenty-one 
in  1849,  uid  soon  afterwards  filed  a  bill,  claiming 
the  three  altotments  as  part  of  the  manor : — 
Held,  that  as  to  each  allotment  there  bad  been, 
under  the  circumstances,  an  extinguishment  of 
the  copyhold  in  the  manor,  and  that  they  all 
passed  to  ^e  plaintiff  under  the  devise  of  the 
manor.  Sickl  v.  SallUt,  3  De  O.  M.  &  O.  782  ; 
23  L.  J.,  Ch.  571 ;  18  Jur.  915 ;  2  W.  R.  173. 

TMmre  BarlTed.] — The  right  of  a  reversioner 
or  remainderman  to  grant  copyhold  lands, 
according  to  the  custom  of  the  manor,  is  not 
octingniuied  I7  tiie  sercnmoe  of  the  demesne 
lands  from  the  manor  Irjr  the  lord  farmer,  or 
oiter  person  who  has  a  limited  interest  in  the 
same,  but  on  the  determination  of  such  interest 
the  ri^t  to  re-grant  is  again  vested  in  the  lord. 
ffenley  (Lord),  ^parU,29  BcaT.Sll ;  31  L.  J., 
Ch.  64 :  9  W.  R.  350. 

The  letting  of  such  lands  the  lord  farmer 
from  year  to  year  will  create  a  severance  so  far 
as  his  interest  is  concerned,  and  will  destroy  his 
right  afterwards  to  grant  the  same  by  copy  of 
court  roll,  according  to  the  custom  of  the 
manor.  lb. 

If  at  the  time  of  sach  Icttings  by  the  lord 
farmer  the  legal  estate  is  not  in  him,  but  in  his 
mortgagee,  ma  tenancies  are  as  against  the 
mortgagee  mere  tenancies  at  will  and  do  not 
work  severance,  so  as  to  deprive  him  of  the  right 
of  re-granting  tlie  same  sabeequently,  according 
to  the  ooBttnn  of  the  manor.  li. 

r,  LOBD  OF  MANOR  (RIGHTS  OF). 

1.  Aliematioh. 

LsasM  hf  Lori.— A  manor  was  ^pendant  to 
•  x«ctoi7,  and  bj  the  eiutom  of  the  manor  the 


tenements  might  be  granted  for  lives  in  posses- 
sion and  in  reversion  ;  by  one  of  the  customs  it 
was  declared  that  "if  any  man  has  taken  a 
reversion,  and  the  lord  dies  that  granted  the 
same,  and  the  reversion  being  out  of  possession 
the  next  lord  may  lawfully  set  again  '* : — Hcl-il, 
that  the  meaning  of  the  custom  vras,  that  where 
a  reversion  happens  not  to  have  come  iato  posses- 
sion at  the  time  of  the  <leath  of  the  lord  grant- 
ing it,  the  succeeding  lord  may  treat  the  re- 
version as  a  nnllity  and  lease  i^in,  and  that 
such  custom  was  not  unreasonable.  Jlrg.  v.  Vmn, 
44  L.  J.,  Q.  B.  168 ;  L.  B.  10  Q.  B.  310 ;  23 
W.  R.  'J09. 

GonTsyanes  by  Beotor— Land  Tax  Acts.]— A 

rector  and  lord  of  a  manor,  hj  one  grant,  de- 
mised for  three  lives,  at  one  i^gr^^te  holding, 
and  at  one  undivided  rent,  three  ancient  tene- 
ments, originally  held  of  the  manor  under  dis- 
tinct grants,  and  at  distinct  rents.  The  rector 
afterwards  disposed  of  the  reversion  in  fee  under 
the  Land  Tax  Act,  42  Geo.  3,  c.  116  :— Held, 
that  thoagh  the  grant  for  lives  might  be  void 
unless  sanctioned  by  special  custom  in  the  manor, 
yet  the  purchaser  of  the  reversion  had  a  good 
title,  the  sole  being  approved  of  by  the  land  tax 
commissioners.  Dae  d.  Stricklatia  v.  Woodtoard, 
1  Ex.  273  i  17  L.  J.,  Ex.  1. 

What  Passes  by  Conveyanoe.] — ^When  a  deed 
executed  by  the  lord  purports  to  convey  a  copy- 
hold tenement  in  fee,  nothing  but  the  copyhold 
tenement  will  pass  by  the  deed,  although  the 
parcels  contain  a  description  of  something  which 
does  not  form  part  of  the  copyhold  tenement. 
3emt  v.  ffiii,  41  L.  J.,  Ch.  761 ;  L.  B.  7  Ch.  699  ; 
27  L.  T.  291  ;  20  W.  R.  957. 

Kwtg^e.] — The  equity  of  redemption  of  a 
mortgage  In  fee  of  copyhouts  is  made  legal  assets 
by  3  &  4  Will.  4,  G.  104.  BurreU,  In  re.Burrell 
V.  Smith,  S8  L.  Gb.  644  ;  L.  &.  9  Eq.  443  ;  22 
L.  T.  263. 

A  custom  of  a  copyhold  manor  to  grant  the 
demesne  lands  by  copy  for  lives  is  destroyed  by  a 
grant  by  the  owners  in  fee  of  a  lease  from  year 
to  year  as  to  snch  lands,  and  th^  will  thereby 
become  severed  from  the  manor,  and  thenceforth 
cease  to  be  part  of  the  demesne.  But  such  a 
grant,  by  a  person  having  a  limited  interest  as 
by  a  lonl  farmer,  has  that  operation  only  during 
the  continuance  of  his  estate.  The  creation  of  a 
tenancy  at  will  will  not  effect  such  a  severance, 
and,  therefore,  where  a  lord  tarmix  created  a 
tenancy  from  year  to  year,  without  tho  concnr- 
rence  of  his  mortgagee  :— Held,  that,  as  against 
the  moi-tgagce,  the  tenant  held  only  at  wiu.  anil 
that  therefore  no  severance  had  thereby  been 
created.  Henley  (_Lord),  Ex  parte,  29  Bcav. 
311 ;  31  L.  J.,  Ch.  54  ;  9  W.  R.  350. 

Void  Grants  by  Lord.] — Alienations  by  lord  of 
the  fee  do  not  affect  the  rights  of  a  copyhold 
tenant.  Phillips  v.  Sail,  6  C.  B.  (N.8.)  811 ;  2!) 
L.  J.,  C.  P.  7  ;  6  Jur.  (HJl.)  48 ;  7  W.  R.  580. 

A  lord  cannot  grant  copyholds  to  himself  or  his 
wife.  Firebrand. Sifmetv.Penmia,2'Wi]a.K.B. 
255.  8.  P.,  Chrittehureh,  Oxford  v.  Bnch'mgkaai 
CDuhe\  17  C.  B.  (n.8.)  391  ;  33  L.  J.,  C.  P.  322  ; 
10  Jot.  (N3.)  749  ;  10  L.  T.  575  ;  12  W.  E.  986. 

2.  Mikes  akd  Mineeals. 

Propsrty  in.] — In  an  ordinary  estate  of  copy- 
hold tho  property  In  the  trees  azkd  minerals  is  in 
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the  lord,  the  possession  in  the  copyholder.  If  a 
stranger  or  the  coiiyhoMer  cuts  ircca  or  takes 
minerals,  the  lord  can  bring  trover  ;  if  a  stranger 
or  the  lord  cuts  trees  or  takes  minerals,  the  copy- 
holder can  maintain  trespass.  Eartlley  v.  Gran- 
rUle,  4.-.  L.  J.,  Ch.  CC9 ;  3  Ch.  D.  826 ;  34  L.  T. 
60y  :  2^  W.  R.  r>28. 

■\Vheii  the  trees  are  cut  or  the  minerals  taken, 
the  copyholder  bjcomes  entitled  to  the  possession 
of  the  space  where  the  trees  or  minerals  were, 
and  is  entitled  to  use  of  It  at  his  viU  and 
pleasure.  lb. 

On  the  other  hand,  if  a  freeholder  grants  lands 
excepting  mines,  he  severs  his  estate  Tertically, 
i.e.  he  grants  out  liis  estate  in  parallel  vertical 
layers,  and  the  grantee  only  gets  the  parallel 
'aycr  granted  to  him.  The  freeholder  retains  the 
cscrvcd  stratum  as  part  of  his  ownership,  and 
whether  or  not  he  takes  the  minerals  oat  of  the 
stratum  such  stratum  still  belongs  to  him  as 
part  of  the  vertical  section  of  the  land.  Jb. 

G.  \i'as  lessee  of  manorial  mines,  with  right  to 
v.  (}ili  them  and  enter  on  the  surface  of  the  copy- 
liold  ;  these  mines  were  worked  from  the  deep 
pits.  U&twccn  the  deep  pits  and  the  North 
Staffoi'dsbirc  Unilway  lay,  first,  copyhold  of  A. ; 
next,  frceholil  of  S. ;  next,  freehold  of  A.  G. 
took  a  lease  of  the  ti.  mines,  and,  ten  days  after, 
a  lease  of  part  of  A. 'a  freehold  for  the  purixjse 
of  completing  a  railway  then  in  course  of  con- 
struction over  A.'s  copyhold  from  the  deep  pits 
to  the  Xorth  Staifbnlshire  Railway,  This  lease 
provide  1  for  the  carriage  over  A.  s  freehold  by 
G.  of  tlic  produce  of  mines  belonging  to  or  occu- 
pied by  G.  or  belonging  to  S.  Shortly  aftcr- 
warils  U.  drove  a  criit  from  the  S.  mines  under 
A,'3  copyhold  to  the  decji  j)it8,  nnd  so  carried  the 
S.  minerals  to  the  deep  pits,  and  thence  by  the 
railway  over  A.'s  copyhold  to  the  North  Staf- 
fordshire  Railway: — Held,  that  A.'s  successors 
in  title  were  cntitlcrl  to  an  injunction  to  restrain 
G.  from  carriring  the  S.  mincmls  under  or  over 
A.'s  copyhold,  and  that  there  had  been  no 
acquiescesco  on  A.'b  port  to  disentitle  them. 

In  copyhold  lands,  although  the  property  in 
mines  is  in  the  lonl,  tlie  possession  of  them  is  in 
the  tenant.  The  latter,  therefore,  may  maintain 
an  action  against  the  owner  of  an  adjoining 
colliery,  for  breaking  and  entering  tlie  sub-soil 
and  taking  coal  therein,  although  no  trespass  is 
committed  on  the  surface.  Leioit  v.  liraniJi- 
icaite,  2  B.  &  Ad.  437  ;  9  L.  J.  (O.8.)  K.  B.  2fi3. 

The  lord  of  n  manor  as  such,  has  no  right, 
without  a  custom,  to  enter  upon  the  copyholds 
within  his  manor,  under  which  there  are  mines 
anil  veins  of  coal,  in  onler  to  bore  for  and  work 
the  same ;  and  the  copyholder  may  maintain 
trespass  against  him  for  so  doing.  Jtourjie  v. 
Taylor,  10  East,  189  ;  10  R.  R.  267. 

A  lord  may  drive  carriages  along  a  tramway 
under  copyholds  of  tlie  iiianor,  for  the  purpose  of 
working  mines  within  the  manor,  but  not  of 
working  mines  beyond  iis  limits.  Bowurr  v. 
M-<r:e,a)i,  2  Do  G.  F.  &  J.  415  ;  30  L.  J.,  Ch. 
273  ;  tt  Jur.  (S.S.)  1220  ;  3  L.  T.  456  ;  9  W.  R.  112. 

A  prescription  or  a  custom  in  a  manor  to  work 
mines  under  houses  without  making  compensa- 
tion for  any  damage  ocea^iioned  to  such  nouses 
18  bad,  as  being  uu reasonable.  Jlilton  v.  tfro«- 
»i«<i(£J(rOI>av.i:M.G14;  6Q.B.701i  13L.J., 
Q.  B.  193. 

 In  Cfustomary  Freelioldi.1— Costomaiy 

freeholda,  held  by  copy  of  court  rdl,  but  not  at 


the  will  of  the  lord,  and  passing  by  surrender 
and  admittance,  are  copyholds  by  tenure,  and 
the  freehold  of  them  is  in  the  lord,  and  he  is  en- 
titled to  the  minerals.  Portland  (^Duke)  v.  Hill, 
35  L.  J.,  Ch.  439  ;  L.  E.  2  Eq.  786  ;  12  Jur.(N,fl.) 
236  ;  16  W.  R.  38. 

Bamodies.] — Injunction  by  a  copyholder  re- 
straining the  lord  preparing  to  open  a  mine. 
Distinction  as  to  a  mine  opened  and  working. 
Grey  v.  A'orthumberiand  (Duke),  13  Ves.  236. 

Injunction  in  the  case  of  trespass  by  the  lord 
digging  for  coal  on  the  premises  t)f  a  copyhold 
tenant,  from  the  nature  of  the  subject  and  the 
consequences,  such  an  injunction  not  to  be  con- 
tinued without  securing  the  means  of  a  spoedy 
trial.   S.  a,  17  Ves.  281. 

Lord  may  bring  a  bill  for  an  account  of 
ore  dug  or  timber  cut  defendant's  testator ; 
otherwise  of  ploughing  np  meadows  or  ancient 
pasture,  or  such  torts  as  die  with  the  person. 
Wiachextcr  v.  Kniglit,  1  P.  Wms.  406. 

Where  the  lonl,  who  claims  against  the  tenants 
the  mines  within  the  manor,  has  stood  by  for  a 
long  period  and  allowed  the  tenants  to  work  tlw 
mines  and  to  expend  large  sums  of  money,  a  court 
of  equity  will  not  give  him  an  injunction  or 
account  against  the  tenants,  but  will  Icivc  him 
to  his  legal  remedy.  Parrott  v.  Palmer,  3  Myl. 
it  K.  032. 

The  plaintiffs  stated  on  their  bill  that  certain 
lamls  were  copyhold,  but  did  not  allege  circum- 
stances sufficient  to  prove  that  they  were  so,  and 
that  B.,  the  tenant,  had  never  worked  mines. 
B,,  by  answer,  said  the  lands  were  frceliold.  In- 
junction grantal  to  restrain  B.  from  working 
mines  till  the  hearing.  Or/'niwirh  Hbtpital 
Cuiumit»t07ieT»  v.  lilackett,  12  Jur.  151. 

Suit  by  l(Hd  against  a  teiutnt  of  luids  within 
the  manor,  to  restrain  the  defendant  from  taking 
stone  from  lands  in  his  occupation.  The  (lefen- 
dant,  by  liis  answer,  alleged  that  it  was  aud  had 
been  a  common  practice  in  the  manor  to  remove 
the  stone  which  lay  immediately  under  the  sur- 
face, for  the  benefit  of  cultivation.  At  the  hear- 
ing, the  court  made  n  decree  for  a  perpetual 
injunction,  the  defendant  declining  to  try  his 
right  to  take  the  stone  in  an  action  at  law,  to  be 
brought  against  liim  by  the  plaintiff.  Ouddm  t. 
Morley,  7  Hare,  202. 

Where  waste  land  was,  with  the  consent  of  a 
lord,  inclosed  by  a  former  owner  of  tiic  pbiintifTo 
property,  and  the  plaiutifl  had  dug  for  minerals 
thereon,  and  where  a  snbscquent  lord  asserted 
his  right  to  the  minerals,  aud  sold  them  to  the 
defendant,  who  thereupon  entered  upon  the 
property  and  commenced  digging  for  them  :  on 
a  bill  to  restrain  the  defendant ;— Held,  that  the 
lord  had  not  succeeded  in  establishing  liis 
claim,  and  that  the  plaintiff  was  entitled  to 
the  minerals.  Aehroyd  v.  Briggt,  13  L.  "T.  521 : 
14W.R.25. 

China  Clay.]— By  a  deed  executed  in  1799,  the 
lord  grantoi  copyholds  in  fee,  reserving  all 
mines  and  minerals  within  and  under  the 
premises,  with  full  liberty  of  ingress,  egress,  and 
regress  to  and  for  the  grantor,  his  heirs  and  as- 
signs, to  dig  and  search  for,  and  to  take,  use.  and' 
work  the  excepted  mines  and  minerals  : — Held, 
that  the  grantor  was  not  entitled  to  get  the 
china  clay,  inasmuch  as  it  could  be  got  only  in  a 
manner  utterly  destmctivo  of  the  surface,  and  as 
the  deed  did  not  clearly  reserve  to  bim  power  to 
destroy  the  Btufiacc^  and  did  not  contain  any 
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proTisioofor  making  compensation  for  in  jury  done 
to  the  sttifBce.  Heirt  t.  OiU,  41  L.  J.,  Cb.  761 ; 
L.  R.  7  Ch.  699  ;  27  L.  T.  291  ;  20  W.  R.  957. 

The  lord  granted  a  licence  to  certain  persons 
to  get  china  clay  nnder  the  premises  comprised 
in  the  deed  of  17110,  and  under  the  odjoiuinp 
waste  land,  and  the  licensees  had  entered  on  the 
premises,  but  the  grantor  aesertcd  that  they  had 
done  so  by  mistake,  and  that  neither  be  nor  they 
had  any  present  intention  of  getting  china  clay 
on  the  premises, thoagh  he  claimed  to  be  entitled 
to  do  so: — Held,  that  this  was  snch  a  threat 
as  to  empower  the  court  to  grant  an  injunction 
to  restrain  the  grantor  and  his  licensees  from 
getting  china  clay  from  the  premises  comprised 
in  the  deed  of  grant.  Ih, 

Bhi^l*:] — In  an  action  by  the  lord  for  taking 
■bell-hsh  and  shingle  on  the  foreshore  of  the 
manor,  between  high  end  low-water  mark,  his 
title  being  under  a  royal  grant  of  the  manor, 
with  anchorage  and  ground^e,  but  with  no  ex- 
press mention  of  the  shore  : — Held,  that  this 
grant  affordtsl  of  itself  a  presumption  that  it 
included  the  soil  of  the  shore  ;  and  the  jury  was 
directed  that,  upon  mattcre  of  that  nature,  they 
would  properly  be  guided  br  the  oftlnion  of  a 
judge    Le  Stranje  v,  Ituwc,  4  F.  &  F.  1048. 

An  earlier  grant  from  the  crown  to  a  corpora- 
tion of  rights  of  anchorage,  groumlage,  and  bal- 
last over  the  shore  of  the  locus  in  quo  would  not 
weigh  much  against  positive  evidence  of  the 
exercise  of  rights  of  ownership  over  the  shore  by 
the  plaintiff's  ancestors,  under  the  grant  of  tbc 
manor.  lb. 

Evidence  of  such  acta  of  ownership  as  licences 
to  take  shingle,  sand,  and  seaweed,  is  receivable 
to  support  the  presumption  of  a  grant  of  the  soil 
of  the  shore.  Jb. 

It  is  the  duty  of  the  crown  to  protect  the 
realm  from  the  Inroads  of  the  sea  by  maintaining 
the  natural  barriers,  or  by  raising  artificial 
borrien;  and  therefore  no  subject  is  cnthlctl  to 
destroy  a  natural  barrier  against  the  sea.  And 
if  the  destruction  of  such  natural  barrier  would 
cause  an  injary  to  a  neighbouring  landowner,  he 
is  entitled  to  an  injunction  to  restrain  it.  In  an 
action  by  the  owner  of  a  piece  of  land  adjoining 
the  foreshore,  an  injunction  was  granted  to 
restrain  the  defendant,  the  owner  of  the  fore- 
sboie,  from  removing  shingle  therefrom,  so  as  to 
expose  the  plaintiff's  land  to  the  inroads  of  the 
sea,  although  the  shingle  was  removed  for  sale  in 
a  uatoial  and  otdinacy  user  of  the  land,  Att.- 
Gen.  V.  IbmtiM,  49  L.  J.,  Ch.  377 ;  14  Ch.  D.  68 : 
42I..T.880;  28  W.B.870  ;  44  J.  f.  617. 

Loom  Stonw.]— In  an  action  by  a  lord  of  a 
manor  against  his  copyholder,  for  removing  from 
the  land  loose  stones,  which  had  been  thrown 
upon  it  by  the  shivering  of  certain  neighbouring 
rocks,  there  being  no  evidence  to  show  that  the 
stones,  the  subject  at  the  action,  had  come  down 
upon  the  land  during  the  tenancy  of  the  copy- 
holdto- : — Held,  that  they  must  be  taken,  priin& 
facie,  to  form  part  of  the  soil  of  the  copyhold, 
and  that  the  copyholder  could  not  remove  them 
for  his  own  profit,  Dearden  v.  Ecang,  5  M.  &  W. 
II :  2  H.  &  H.  7 ;  8  L.  J.,  Ex,  171 ;  8  Jur.  703. 

Semblc,  that  a  copyholder  has  a  right  to  re- 
move from  off  his  land  stones  or  other  matters 
which  by  any  convulsion  of  nature  are  thrown 
upon  it  during  his  tenancy.  lb. 

A  copyholder,  or  any  other  tenant,  may  remove 


stones  from  off  his  land  when  they  impede  the 
necessary  progress  of  agriculture.  lb, 

CoproUtes.] — CoproUtcs  heneath  the  surface 
of  a  copyhoul  tenement  arc  minerals,  and  the 
property  in  them  is  in  the  lord,  though  in  the 
absence  of  a  special  custom  hu  cannot  dig  for 
them  witliout  the  permission  of  the  tenant.  Alt.- 
Ge».  T.  Tomline,  46  L.  J.,  Ch.  G54  ;  &  Ch.  D.  750 ; 
36     T.  684  ;  25  W.  B.  t>02. 

The  lord  of  a  manor,  in  which  there  was  no 
castom  authorising  him  to  do  Mt,  entered  with- 
out permission  on  the  land  of  a  Cv»[iyl.old  tenant, 
which  was  in  the  occupation  of  a  tenant,  and 
dug  for  and  carried  away  coproUtcs.  A  large 
trench  was  dug,  which  at  the  time  when  the 
copyhold  tenant  commenced  a  suit  against  the 
lorn  to  restrain  the  trespass  was  not  filled  up, 
though  it  was  filled  up  and  the  surface  restored 
before  the  suit  came  to  a  hearing.  The  digging 
was  continued  after  the  fiUng  of  the  bill,  ana 
until  the  coprolitcs  were  exhausted  :— Held, 
that,  under  the  circumstances,  the  copyholder, 
though  only  a  reversioner,  could  maintain  a  suit 
against  the  lord  for  an  injunction  and  damages. 
lb. 

Held,  also,  that  the  proper  measure  of  damage 
was  the  gross  amount  praluceil  by  the  eale  of 
the  coprolites,  less  the  expense  of  the  working, 
and  such  a  sum  by  way  of  profit  as  woultl  have 
induced  a  stranger  to  undertake  the  working.. 
lb. 

As  evidence  of  an  alleged  custom  authorising^ 
tbc  lord  of  a  manor,  with  the  consent  of  the 
homage,  to  grant  portions  of  the  waste  as  copy^ 
hold,  two  admittances  in  pui-suancc  of  such., 
grants,  made  respectively  in  184U  and  1857.  were 
produced : — Held,  that  in  the  absence  of  any 
contradictory  evidence  the  custom  was  sum- 
ciently  proved.  Ih.  fiut  see  &  C^.  in  C.  A.,  16 
Ch.  D.  160 ;  48  L.  T.  486. 

And  tee  Con UON,  and  Mibes  akd  MiKEBALSi 


3.  Tbees  akd  Timber. 

Extant  of  Sights  of  Lord  and  Tenant.]— The 

lord  of  a  manor  has  not  by  law,  independently 
of  custom,  any  such  property  or  interest  in  the 
timber  growing  on  the  copyhold  premises  of  a 
tenant  as  entitles  him  to  enter  and  cut.  White- 
church  V.  Svlworthy,  19  Ves.  213  ;  4  M.  &;  9, 
344  ;  16  R.  R.  481. 

Generally,  if  there  is  no  custom  for  the  tenants 
of  a  DUUKW  to  cut  timber  it  bdongs  to  the  lord. 
lb. 

A  copyholder  m^  by  custom  have  snch  an 
interest  in  the  timber  that  he  may  himself  cut ; 
so  he  may  have  a  special  interest  to  prevent  the 
lord's  cutting,  but  such  a  custom  ought  to  be 
proved  by  extremely  strong  evidence.  74. 

The  lord  has  no  right  to  enter  on  a  copyhold 
of  inheritance  and  cut  timber  for  his  own  use, 
leaving  sufficient  for  botes  and  estovers,  if  there 
is  no  custom  in  the  manor.  lb. 

Where  a  copyhold  estate  is  granted  for  three 
lives  to  a  man  and  his  heirs,  and  he  has  no  power 
of  compelling  the  lord  to  renew  on  the  falling  in 
of  the  lives,  he  cannot  cut  timber  growing  on  the 
estate.  Mardiner  v.  Mliott,  2  Term  Rep.  746  , 
1  R.  R.  609.  And  see  Sltnoett  v.  Jenkina,  12  C.  B. 
(naS  16. 

Where  by  agreement,  dated  1656,  between  the 
lord  and  certain  tenants  of  customai?  tenements 
within  a  manor,  the  tenants  covenanted  tbatthey, 
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tlicir  heira  or  assigns,  would  not  cut  down,  sell, 
or  dispose  of  any  wood  standing  or  growing,  or 
thereafter  to  Btand  or  grow,  without  the  licence 
of  the  lord,  and  the  lord  covenanted  to  set  out 
yearly,  upon  request  of  the  tenants,  sufficient  for 
the  repairing  of  their  houses, and  other  necessary 
\iscs  in  and  about  the  tenements  ;  and  that  iu 
case  any  of  the  tenants,  their  heirs  or  assigns, 
should  plant  any  wood  upon  the  tenements,  it 
should  be  lawful  for  them  to  cut  down,  use,  or 
dispose  of  all  or  any  such  wood  for  repairing 
their  houses,  or  for  any  other  necessary  nscs, 
without  disturbance  of  the  lord  : — Held,  that  a 
tenant  of  one  of  the  custwnary  tenements  com- 
jjrised  in  the  agreement  was  not  entitlctl  ^vith- 
out  the  licence  of  the  lord  to  cut  down  and  sell 
wood  which  had  been  plantc<l  on  the  tenement 
by  another  tenant  since  the  agreement,  and  that, 
having  so  done,  the  lord  might  maintain  tn>ver 
against  her  for  the  wood.  Blaehett  t.  Lowes, 
2  M.  &  S.  494  ;  16  B.  B.  324. 

InelOBitTe  of  Woodi.] — In  amanor  where  there 
were  certain  commonable  rights  «  question  was 
raised  whether  the  owner  of  the  woorls  was  en- 
titloi  to  inclose  the  coppices  and  woods,  from 
time  to  time  cat  down,  ami  exclude  there- 
from all  the  commonable  cittle  for  seven  suc- 
cessive years,  for  the  preservation  of  the  wood 
and  underwood: — Hell,  that  the  owner  of  the 
woods  was  not  so  entitled  ;  22  Kdw.  4.  c.  7,  docs 
not  apply  to  woods  wherein  rights  of  common 
exist :  and  35  Hen.  8,  c.  17,  s.  8,  which  provides 
that  the  space  where  the  wood  is  intended  to  be 
cat  may  be  inclosed  and  kept  in  scvcmlty  for 
seven  years,  only  applies  to  woods  in  which 
immemorial  rights  of  common  exist,  and  not  to 
riglits  of  common  claimed  by  grant.  Dibdiny. 
ATiglesry  (Marquit),  2  C.  &  M.  722;  4  Tyrw. 
92G  ;  4  L.  J.,  Ex.  278. 

Forfeitnra  for  Cutting.  ]~Wherc  a  copyholder 
for  life  cut  trees,  though  none  were  applied  to 
he  repair  of  the  premises  till  BCvcral  months 
after  and  after  ejectment  brought  as  for  a  for- 
feiture, and  most  of  them  still  rcmaiuetl  unap- 
plied, but  parts  of  the  premises  were  siill  out  of 
repair,  it  is  a  question  for  the  jury  whether  they 
were  cut  bon&  fide  for  the  pur])osc  of  repair,  and 
were  in  course  of  application  for  that  purpose  ; 
and  there  being  no  evidence  that  they  wcrcio  be 
applied  to  any  other  purpose,  the  court  refused, 
to  set  aside  n  vei'dict  for  the  defendant.  J)oe  d. 
Folrp  V.  Wilton,  11  East,  56. 

Where  a  copyholder  of  inheritance,  having 
power  by  custom  to  cut  timber,  Buri-cndercrl  to 
the  use  of  his  will  and  devised  to  A.  for  life, 
'Without  impeachment  of  waste,  with  remainders 
over,  though  there  was  no  instonco  in- fact  of  a 
copyholder  for  life  in  the  mioior  cutting  timber, 
yet  the  right  being  annexed  to  the  fee  and  in- 
iicritancc,  tlie  copyholder  in  fee,  in  carving  out 
bis  estate,  may  mal^e  a  tenant  for  life  dispunish- 
able of  waste  ;  and  at  any  rate,  the  lonl  cannot 
entor  upon  the  copyholder  for  life's  estate,  ns  fot- 
a  forfeiture,  upon  his  cutting  timber ;  for  the 
injury-,  if  any,  is  to  the  remainderman  of  the 
inheritance.  De»%  d.  Joddrell  T.  Joktuon,  10 
East,  267. 

And  sec  EardUy  t,  QranvUle,  supra. 

4.  Hebiots. 

Herlot  Berrlee— Heriot  Cuitom— Copyholder 
and  Otutoinuy  KeeholdtT.]  —  Hcriot  service 


1  may  attach  to  copyholds,  and  is  not  confined  to 
the  customary  freeholds  of  a  manor.  Western 
V.  Itailey,  05  L.  J.,  Q.  B.  641 ;  [ISiMi]  2  Q.  B. 
234  ;  76  L.  T.  210.   See  &  C.  in  C.  A.,  infra.  * 

Eomags  —  Presentment  that  Tenemant  it 

Heriotablo— Bvideneo.] — Presentments  by  the 
homage  that  a  lieriot  \ii  due  in  resjject  of  a  x>ar- 
ticular  tenement  are  evidence  of  the  fact  wlierc 
the  liability  to  a  heriot  arises  by  beriot  custom, 
bat  not  where  it  arises  by  luiriot  service,  lb. 

Castomary  Beriot— Bight  of  lord  to  \A» 
Heriot  outside  Kanor.]— Where  upon  the  death 

of  the  tenant  of  a  copyhold  tenement  a  cus- 
tomary heriot  of  the  brat  beast  of  the  tenant 
is  due  to  the  lord  of  the  manor,  the  property  in 
the  beast  vests  in  the  lord  upon  the  death  of  the 
tenant,  and  the  lord  has  a  right  to  ficizc  it 
wherever  it  be  found,  whether  in  or  out  of  the 
manor,  and  a  right  of  action  against  any  person 
misappropriatine  it.  H>jifrr«  v.  Bailey,  66  L.  J., 
Q.  1!.  4.S  ;  [1S97]  1  Q.  B.  86  :  75  L.  T.  470;  45 
W.  11. 1 15— C.  A.   Affirming  8.  C.  snpia. 

Statute  of  Llmitsttoas.]— To  an  action  for 

trespass  by  seizing  two  horses  of  the  plaintiff 
the  defendant  pleaded  that  they  were  talcen  as 
customary  heriofs,  and  the  plaintiff  replieii  a 
discontiimance  of  talcing  heriots  for  more  ihan 
twenty  years,  and  that  the  right  to  heriots  then, 
at  the  time  oiC  snch  discontinuance,  first  accrued 
to  the  lord  within  3  and  4  Wiil.  4,  c  27  :— 
Held,  on  demurrer  that  innsmach  as  the  seizure 
WAS  neither  making  an  entry  or  distress,  nor 
bringing  an  action  to  recover  rent,  within  3  &  4 
Will.  4,  c.  27.  ss.  2,  3,  or  34,  the  title  of  the 
defendant  to  the  heriots  was  not  barred  by  the 
statute,  notwithstanding  that  more  thui  twenty 
years  had  elnpsotl  since  the  lost  previous  sctznm 
of  a  heriot ;  and  that  therefore  the  replication 
was  bad.  Zmirhc  v.  DalhUte,  44  L.  J.,  Ex.  10!> : 
L.  B.  10  Ex.  172  ;  33  L.  T.  221  j  23  W.  B. 

When  Doe.]— When  a  copyhold  estate,  in  the 
possession  of  one  owner,  paid  bat  ono  heriot,  but 
.several  heriots,  if  divided  araongscveral  ownen; 
if  it  afterwards  becomes  united  in  the  person  of 
a  single  owner,  one  heriot  only  is  payable. 
Garland  v.  Jekyll,  2  Bing.  273  ;  9  Moore,  C.  P. 
602  ;  2  L.  J.  (0.8.)  C.  P.  227  ;  27  E.  R.  630. 

It  had  been  before  held,  that  devisees  of  a 
copyhold,  holding  as  tenants  in  common,  bad 
several  estates  to  which  they  mast  be  ecveially 
admitted,  and  for  which  several  services  were 
due  to  the  lord,  and  several  heriots  on  the  death 
of  each  tenant,  and-the  mnltiplication  of  heriots 
and  fees  on  admission  still  continued,  notwith- 
standing the  re-nnton  of  the  same  land  After- 
wards in  one  person ;  tho  estates  or  interests  in 
the  land,  once  divided  into  severalty,  continuing 
severaL  Attree  v.  Scvtt,  6  East,  476  :  2  Smith, 
449.- 

Where  a  copyhold  tenement  holdcn  by  heriot 
custom  becomes  the  property  of  several  as 
tenants  in  common,  the  lord  is  entitled  to  a 
heriot  from  each  of  them ;  but  if  the  ecvetal 
portions  are  rc-nnlted  in  one  person,  one  heriot 
only  is  payable.  Ilolloiray  t.  Jierhelry,  6  B  &  C. 

2  ;  {)  D.  &  B.  83  ;  6  L.  J.  (OA)  K.  B.  1 ;  30 
E. B.  223. 

Where  a  plea  cf  justification  for  talcing  two 
horses,  as  heriots,  stated  a  custom  in  the  manor, 
that  the  lord  from  time  immemorial,  nntil  the 
divisiiHi  of  a  certain  tenement  into  moieties,  bad 
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been  ftccQstomed  to  take  a  hcriot  upon  the  death 
of  every  tenant  dying  scisotl :  and  bIdcc  the  divi- 
sion the  lord  hod  tikca  and  been  nccastomcd  to 
take,  on  the  death  of  every  tenant  dying  Bctsed 
of  either  of  the  moieties,  a  heriot  for  each 
moiety ;  this  must  bo  taken  to  be  one  entire 
c-jstom,  and  not  two  distinct  castoms,  the  one 
applicable  to  the  tenement  before,  and  the  other 
after  the  division  of  it ;  and  being  laid  to  be  an 
immemorial  custom,  it  is  disproved  by  evidence 
that  the  division  vroi  made  within  memory. 
Singtmill  v.  Bull,  0  East,  185. 

A  heriot  may  be  due  by  custom  upon  the  death 
of  a  free  tenant  faoldiug  an  estate  in  fee-simple. 
ItamereU  v.  Protlieroe,  10  Q.  B.  20  ;  16  L.  J., 
Q.  B.170;  llJur.  331. 

Where  there  are  fonr  joint  tenants  of  a  copy- 
hold estate,  and  all  join  in  aliening,  one  heriot 
only  is  doe,  if  the  custom  of  the  manor  shcTirs 
only  that  a  heriot  is  duo  from  every  tenant  on 
aiienation.  Padioiek  v.  TijAdale,  I  El.  ta  El. 
1S4;  28  L.  J.,  Q.  B.  90 ;  5  Jur.  (n.s.),  C76 ; 
7  W.  R.  53. 

The  lord's  claim  for  compensation,  upon  a 
TaJuation  or  an  enfranchisement  under  IS  &  16 
Vict,  c  51,  8.  16,  is  to  be  estimated  accordingly. 
Ih. 

A  heriot  is  not  due  upon  the  death  of  cestui 
que  trust,  bat  of  him  that  has  the  legal  estate. 
TrinUy  College,  Cambridge  v.  Browne,  1  Vom. 
441. 

A  heriot  service,  before  the  12  Car.  2,  when 
the  feudal  sytttem  was  abolished,  was  this : 
where  the  tenant  held  of  the  lord  by  service,  the 
instrmt  the  tenant  died  the  property  of  the  best 
beast  vested  in  the  lord,  and  bo  might  seize  for 
it,  or  distrain  for  it  at  his  election.  But  there, 
though  the  tenant  died,  the  tenure  continued  ; 
and,  therefore,  it  was  not  unreasonable  to  say, 
that  the  lord  might  distrain  for  his  heriot, 
because  the  tenure  was  a  continuing  tenure  in 
the  heir  ;  however,  it  was  doubted  in  Otborne  v, 
Steicard  (S  Mod.  230),  whether  in  the  cisc  of  a 
tuscrvatioo  of  an  heriot,  it  could  be  distrained 
for  after  the  expiration  of  the  term,  nnil  it 
does  not  appear  now  that  case  was  eventually 
<letcrauned.  iHchigutit  v.  Burnell,  3  Bidgu-. 
426. 

A  decree  for  confirming  an  agreement  between 
lord  and  his  tenants,  for  settling  hcriot  and 
stinting  common,  revived  by  bill  brought  by 
porchaser,  who  did  not  come  in  in  privity,  and 
confirmed  though  lord  and  tenants  were  tenants 
for  life.   Z^M  t.  Alien,  1  Vera.  437. 

Property  in.  Vesting.] — Where  a  customary 
hcriot  of  the  best  beast  is  due,  on  the  death 
of  a  tenant,  to  the  lord  of  a  manor,  no  pro- 
perty  in  any  specified  beast  vests  in  the  lord 
before  selection  by  him  of  the  beast.  Ahtngton 
V.  Lijucentbe,  1  Q.  &:  D.  230 ;  1  Q.  B.  776 ;  10 
L.  J.,  Q.  B.  380  :  6  Jur.  257. 

A  selection  of  seven  beasts  as  heriots,  when 
the  lord  is  entitled  to  five  only,  will  not  be  suffi- 
cient to  vest  in  the  lord  the  property  in  any  five 
ofthm.  Ih. 

BeitiBg,  in  diflbmrt  Blgl^ts — Ixatpan  ah 

initie.] — Action  for  breaking  and  storing  a 
close,  and  selling  and  taking  two  horses.  The 
defendant  pleaded  as  to  breaking  and  entering 
the  close,  and  seizing  and  taking  one  of  the 
horses,  a  justification  of  the  seizure  tA  that  horse 
as  a  heriot  due  in  respect  of  a  customary  tene* 
mcnt,  whereof  the  plaintiff's  testator  died  seised. 


The  defendant  also,  pleaded  as  to  the  breaking 
and  entering  the  close,  and  seizing  and  taking 
the  other  horse,  a  justification  of  toe  seizure  of 
that  horse  as  a  hcriot  due  in  respect  of  another 
customary  tenement  whereof  the  plaintiffs  tes- 
tator (lied  seised.  Separate  replications  to  each 
of  the  pleas,  that  thu  defendant,  at  the  same 
time,  place  and  occasion,  when  he  took  the  horse 
in  the  introductory  port  of  that  plea  mentioned, 
also  ssiTetl'and  tonk  the  other  horse  under  colour 
and  pretence  o£  the  hcriot  custom,  and  under  an 
assertion  and  a  claim  of  right  to  seize  and  take 
the  some  other  horse  as  and  for  the  heriot  cus- 
tom, arc  good,  inasmuch  as  the  seizure  of  the 
other  horse  rendered  the  defendant  a  trospasser 
ab  initio  as  to  the  entry,  as  well  as  to  the  seizure. 
Price  v.  Witndhottae,  1  Ex.  559.   And  see  &  C. 

3  Ex.  616;  IS  L.  J.,  Ex.  271. 

■  Land  on  Lease.] — By  the  7th  custom  of  a 

manor  the  lonl  is  to  have  for  a  heriot,  on  every 
descent,  the  best  quick  cattle  for  every  yard  and 
half-yaitl  of  land.  By  the  17th,  if  any  tenant 
shall  let  Ilia  land,  arid  at  his  decease  the  lord  not 
answered  the  b?st  beast  for  his  heriot,  which  did 
commonly  manure  the  premises,  the  person  to 
whom  the  lan(l  ought  to  come  shall  pay  to  the 
lord,  within  six  weeks  after  the  death  of  the 
tenant,  'M.  for  every  yard  of  land,  and  40*.  for 
every  half-yanl,  instead  of  a  heriot : — Held,  that 
where  the  tenant  died,  after  liaving  let  his  lanrl, 
the  lord  could  not  seise  the  beat  tteast  for  his 
heriot,  and  was  entitled  only  to  the  pecuniary 
payment  in  lieu  thereof.    Croome  r.  GhIk), 

4  Biug.  (NX.)  148 ;  6  Scott,  453 ;  S  Hodges, 
277. 

Where  freehold  tenants  of  manor  made  long 
leases,  to  deprive  the  lord  of  his  heriots,  court 
woulil  not  assist  the  lord,  no  trust  appearing. 
iriwZy  V.  iVwArrtffjt,  2  Eq.  Ca.  Abr.  379. 

Costam  as  to  Compensation.] — It  seems  that  a 
custom  for  the  homage  to  assess  a  compensation 
in  lieu  of  a  hcriot  to  be  paid  by  an  incoming 
copvholdcr  on  surrender  or  alienation  ia  not 
good.  PurUin  v.  RtUcliffe,  1  Bos.  &  F.  283  ;  4 
It.  It.  797. 

Evidence  tlrnt  the  homage  has  been  acctiB' 
tomcd  to  assess  a  certain  sum  of  money  as  a 
heriot  upon  alienation,  and  that  such  assessment 
has  always  been  made  with  reference  to  the  best 
chattel  of  the  tenant,  will  not  support  an  avowcy 
for  a  heriot  in  kind  upon  ollraiation.  lb, 

 Commuting.] — ^Wliere  a  money  payment 

is  due  in  lieu  of  heriot^  and  relief  by  Uie  custom, 
there  must  be  also  a  custom  of  distress,  and  the 
custom  must  be  alleged  positively,  and  not 
merely  by  inference.  Satinnttithe  Corporation 
V.  Bolton,  1  Drew.  270  ;  22  L.  J.,  Ch.  303 ;  17 
Jur.  57 ;  I  W.  It.  76. 

Commissioners  of  inclosnre  have  no  powers,  in 
exchanging  freehold  land  subject  to  heriots  and 
reliefs,  to  make  the  allotted  lands  so  subject. 
S.  C.»3Drew.50. 

Apportionment.] — ^A  copyholder  contracted  for 
the  sale  of  his  tenement,  which  was  subject  to  a 
heriot  and  to  quit-rent  and  fines.  The  heriot 
was  supplied  by  severance  of  the  copyhold 
Held,  on  the  construction  of  the  contract,  that 
the  vendor  was  not  entitled  to  have  the  reioain- 
iug  part  of  his  copyhold  discharged  from  the 
heriot ;  and  that  he  could  not  refuse  to  execute 
the  conveyance  on  the  ground  that  the  company 
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had  not  apportioned  the  rait  and  fines,  but 
must  proceed  himself  under  the  Bailway  Con- 
solidation Act.  Parker  t.  S.  £.  Ry..  I  W. 
R.  316. 

 flMtding.]— Where  b  lord  Justified  under 

custom  to  have  the  best  beast  on  the  tennnt's 
death,  and  the  custom  proved  was  that  the  lord 
should  have  the  best  ocast  or  goodp  ; — Held,  a 
variance.  Adderley  v.  Uart^  1  Bos.  &  P.  394, 
n. ;  4  B.  B.  800,  n. 

6.  Quit  Bents. 

Eridenoe.] — ^Payment  of  an  nnvaried  rent  for 
a  long  series  of  years  to  the  lord  of  a  manor,  is 
evidence  of  a  title  to  the  rent  only,  and  not  to 
the  land  in  respect  of  which  the  rent  is  paid. 
Doe  d.  Whmeh  y.  Joknaon,  Gow,  173  ;  21  B.  B. 
826. 

The  presumption  is,  that  the  rent  Is  a  quit 
rent.  lb. 

And  see  Eccletiastieal  Committionert  t.  Parr, 
63  L.  J.,  Q.  B.  784  ;  [1894]  2  Q.  B.  420 ;  71  L.  T. 
65  ;  42  W.  R.  561— C.  A. 

Mere  length  of  time  short  of  the  period  fixed 
by  the  statute  of  limitations,  and  unaccompanied 
with  any  circumstances,  is  not  <A  itself  a  suffi- 
cient gronnd  to  presume  a  release  or  an  extin- 
guishment of  a  quit  rent.  Eldridge  v.  Knott, 
Cowp.  214. 

Lord  of  manor  of  A.  brings  a  bill  for  rent  of 
8*.,  payable  out  of  copyhold  held  of  manor  of  B. ; 
and  thongh  it  appeared  by  rolls  of  manor  of  B. 
from  Hen.  8  to  Car.  1,  that  copyhold  was  held  of 
manor  of  B.  at  rent  of  S«.,  and  though  it  was  ad- 
mitted by  plaintiff  that  copyhold  was  held  of 
manor  of  B.,  and  he  had  no  other  evidence  of  his 
title  to  rent,  but  that  it  had  been  paid  him  near 
twenty  years,  yet  the  court  decreed  him  the 
arrears  and  growing  rent,  and  denied  defendant 
trial  at  law.  By  the  rules  ad  the  law  in  cases  of 
encroachment  of  rent,  if  tenant  makes  but  one 
yment  of  more  than  is  due,  he  shall  never  go 
ck  from  it.  Stetvard  v.  Bridger,  2  Vem.  516, 
Bill  would  not  lie  against  several  tenants  of  a 
manor  for  quit  rents,  the  plaintiffs  remedy  being 
at  law,  and  the  suit  also  multifarious  as  to  tlic 
different  tenants.  Souterie  v.  Prtmiice,  1  Bro. 
C.  C.  200. 

Election.]  —  Where  customary  tenants  hold 
under  a  com  rent,  or  an  annual  sum  of  money 
in  lien  therei^  In  the  absence  of  a  custom 
to  the  eontraiy  the  election  is  with  the  tenant 
to  pay  either  in  money  or  in  com.  Uletoett  v. 
JenJdMt,  18  C.  B.  (H.S.)  16. 

JUtnliv*] — A  lord,  on  a  grant  of  a  copyhold 
tenement,  can  neither  add  to  nor  diminish  tlie 
ancient  rent.  Doe  d.  Payer  v,  Strickland,  2  G. 
&  D.  278  ;  2  Q.  B.  792  ;  11  L.  J.,  Q.  B.  305. 

Where  a  lord,  having  a  life  interest  only  in 
the  manor,  granted  at  a  new  rent  of  2«.  a  portion 
of  an  entire  tenement,  the  ancient  rent  for  which 
entire  tenement  had  been  I0#.  and  two  hena : — 
Held,  an  invBlid  grant  against  his  successor.  Ih. 

6.  FlHES. 

Bight  toj — Custom  that  general  fine  is  payable 
on  death  of  lord  is  good,  even  where  manor  has 
been  aliened  by  lord  in  lifetime.  Lowthcr  v.  Raw, 
2  Bro.  P.  C.  451. 

Tenant  shall  not  pay  fines  on  alienation  of  lord  ; 
but  on  death  only,  and  on  alienation,  etc.,  by  his 
own  act,  I%u)aitet  JUanor,  In  re,  Gary,  6. 


Doe  only  on  Admittanee.]— The  fine  due  to  the 
lord  is  to  be  assessed  after  the  admission.  Grand 
Junction  Canal  Ok  t.  Dtmett  15  Sim.  402 ;  17 
L.  J.,  Ch.  206 ;  13  Jut.  886. 

Beasonableneia.]— Where  a  fine  arbitrary  is 
imposed  it  is  due  to  the  lord  of  common  right, 
and  the  tenant  must  show  that  it  is  unreasonable. 
Doe  d.  Twining  v.  MvxcoU,  12  M.  fc  W.  8S2  ;  14 
L.  J.,  Ex.  185. 

A  lord  of  a  manor  cannot  recover  a  fine  not 
certain,  unle^  it  is  reasonable,  and  asseSBed  and 
demanded.  Sayward  v.  Haw,  6  H.  Je  K.  S08  ; 
30  L.  J.,  Ex.  178  ;  4  L.  T.  519. 

An  entiy  by  a  steward  of  a  manor  in  his  book 
of  the  admission  ot  a  surrenderee  cit  cc^yluld 
premises  is  a  mere  memorandum,  and  not  such  an 
admittance  as  will  entitle  the  lord  to  <df^  a 
fine. 

A  single  copyholder  is  not  relicvable  in  equity 
for  an  excessive  fine,  because  this  is  determinable 
at  law.  But  to  avoid  multiplicity  of  snita^ 
several  copyholders  may  join  to  be  relieved 
against  a  general  fine  that  is  excessive.  Comer 
V.  Clerk,  3  P.  Wms.  1B5. 

The  rent  reserved  in  a  lease  of  copyhold  pre- 
mises, Is  not  conclusive  as  to  the  amount  of  a  fine 
payable  to  the  lord,  for  the  tenant  may  show  that 
the  actual  value  of  the  premises  demised  is  las 
than  the  roit  reserved ;  and  the  fine  must  be  esti- 
mated according  to  the  Improved  value.  Vemlam 
(Earl}  V.  Jfoward,  5  H.  &  P.  148  ;  7  Bing.  327  ; 
y  I..  J.  (o.s.)  U.  P.  6!). 

A  tenant  for  life  and  several  remaindermen  in 
their  order  were  all  admitted  at  the  same  court, 
and  the  fines  osseFBcd  upon  them  were  calculated 
onthesame  principle  as  those  imposed  upon  joint 
tenants  : — Held,  that  this  was  not  an  nnrcason- 
able  mode  of  calculation.  Rlchardaon  v.  Kcmit, 
5  Man.  &  (J.  485 ;  6  Scott  (N.B.)  419  ;  12  L.  3^ 
C.  P.  154  ;  7  Jur.  866. 

AsssBsment  of.]— The  mode  of  assessing  a  fine 
proportionably  upon  the  clear  annual  value  of 
copyhold  lands  is  to  consider  such  annual  value 
so  much  as  it  would  yield  to  the  copyholder  if  he 

occupied  it  himself,  i.e.  if  he  were  to  let  it  and 
repair  it  himself ;  and  therefore  theannnalcliarge 
for  repairs  should  enter  into  the  calculation. 
lb. 

If  an  assessment  of  a  copyhold  fine  is  entered 
in  the  court  rolls,  as  of  1002.,  but  that  out  (tf 
especial  favour  the  lord  remitted  402.,  and  therebj 
reduced  it  to  60!.,  and  the  lord  sued  for  the  fine, 
and  the  jury  finding  the  annual  value  of  the 
premises  ZOl.  give  a  verdict  for  60i.,  the  lord  can- 
not retain  the  verdict  for  the  sum  actually  ducv 
but  must  make  a  new  assessment ;  the  old  assess- 
ment, notwithstanding  the  remitter,  being  in  law 
an  assessment  as  of  lOOi.  Northwieh  (_l,ord)  r, 
Stanway,  3  Boa.  &  P.  346  ;  6  East,  56. 

The  lord  may  recover  from  a  copyholder  the  fine 
assessed  by  him  on  admittance,  not  exceeding  two 
years'  value  of  the  tenement,  although  there  isnu 
entry  of  the  assessment  of  such  fine  on  the  court 
rolls,  but  only  a  demand  of  such  a  sum  for  a  fine 
after  the  value  of  the  tenement  had  been  found 
by  the  homage.  Ih. 

■  Two  Tears'  Enle].— The  lord  can  never 

be  entitled  to  more  than  two  years'  intrinsic 
value  of  the  estate,  as  a  fine  npon  admission  ; 
therefore,  a  custom  to  take  10  per  cent,  ou  the 
purchase-money,  be  it  of  ever  so  long  continn- 
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race,  cannot  bind.   Leake  v.  Pigot  (^Lord),  1 
Selw.  y.  P.  87. 

Awl  an  action  will  lie  to  recover  the  orerplus 
ibore  two  years*  value,  it  it  was  ipald  apon  com- 
pnlffion.  li. 

 Improred  Annual  Tains.] — A  lord,  who 

is  entitled  by  the  cnstom  of  the  manor  to  n 
rcaKinable  fine  upoa  admiasioo  to  a  copyhold 
tenement,  may  demand  and  recoTer  such  fine 
by  the  description  of  the  improved  annual  valae 
for  a  certain  nomber  <^  years  of  the  tenement  to 
which  the  admittance  relates,  and  withont  stat- 
ing in  money  the  precise  amount  of  the  fine. 
Frater  t.  Maton,  62  L.  J.,  Q.  B.  643  ;  11  Q.  B. 
D.  67i ;  49  L.  T.  761  ;  83  W.  B.  421— C.  A. 

 Bonbla  Mae  8ale  vader  Setttad  land 

AiBtj — A  copyholder  vbo  bad  been  admitted  to 
the  copyhold,  to  him  and  his  heirs,  died,  leaving 
a  will  by  which  be  devised  it  to  trustees  upon 
troBt  to  pay  the  rents  to  his  widow  for  life. 
Shortly  after  his  death  the  widow  sold  the  pro- 
perty ander  the  powers  of  the  Settled  Land  Act, 
1^.  The  trustees  had  not  been  admitted.  The 
Imd  claimed  to  be  paid,  in  addition  to  the  fine 
payable  by  a  purchaser  on  admittance,  the  fine 
which  would  have  been  payable  it  the  tmstees 
hasl  been  admitted : — Held  (dissentientc  Fry, 
L,!.),  that  the  lonl  could  only  claim  one  fine. 
SavlifT  and  Spriuila't  Contract,  In  re,  56  L.  J., 
Cb.  453  ;  34  Ch.  D.  217  ;  66  L.  T.  132 ;  35  W.  R. 
219— C.  A. 

 Sereral  Admitted.]— The  fine  payable 

accordiDg  to  the  custom  of  a  manor  on  the 
admittance  of  a  single  tenant  in  fee  was  two 
ycon'  improved  valne ;  and  where  several  persons 
had  been  admitted  they  had  raid  fines  assessed 
two  yean  for  the  first  life,  half  of  that  for  the 
Kcond,  and  half  again  for  the  third  : — Held, 
that  tluit  was  the  proper  mode  of  calculating  the 
fine  in  the  present  case.  Sheppard  v.  Woodford, 
5  M.  &  W.  608  ;  0  L.  J.,  Ex.  90. 

A  copyhold  estate  was  vested  in  fourteen  trus- 
tees, tnd  \>j  a  decree  of  the  Court  of  Chancery, 
made  In  a  sidt  to  which  the  lord  and  the 
troEtees  for  the  time  being',  were  parties,  it  was 
ordered,  that  when  the  number  of  the  trustees 
tboold  be  reduced  to  five,  the  lord  should,  with 
the  approbation  of  the  master  in  chancery, 
nominate  nine  others  to  be  added  to  the  five,  to 
whose  Qse  a  new  surrender  should  be  made,  and 
that  the  lord  should  admit  them  on  paying  a 
reasonable  fine.  The  annual  value  of  the  estate 
was  1,000/.  :— Held,  that  5,r>57?.  19#.  was  an 
imreaeonable  fine,  on  the  admission  of  fourteen 
trustees  ;  and  that  the  proper  mode  of  assessing 
the  fine  was  to  take,  for  the  first  life,  two  years' 
improved  value ;  for  the  second  life,  one  half  of 
the  sum  taken  from  the  first ;  and  for  the  third 
hfe,  one  half  of  the  sum  taken  from  the  second  ; 
and  so  on.  WtUon  v.  Hoare,  2  B.  &  Ad.  350  ;  9 
L.  J.  (0.8.)  K.  B.  253. 

A  lord  claimcddoubletheadmitted yearly  Talue 
on  the  first  lire,  half  of  that  sum  on  the  second 
life,  half  of  the  last  amotint  of  the  third,  and  so 
on  in  a  des'»nding  series  : — ^Held,  that  a  fine  cal- 
culated on  this  principle  was  a  reasonable  fine. 

Wilton  v.  Boare,  2  P.  Jt  D.  659  ;  10  A.  &  E.  236. 

Held,  in  the  exchequer  chamber,  that  the  prin- 
ci^e  of  assessment  laid  down  in  Wilton  v.  Hoare, 
SB.  1:  Ad.  350,  was  inapplicable,  and  that  a 
deduction  should  be  madeon  account  of  the  right 
to  take  a  new  fine  on  the  failure  of  nine  Utgs  out 


of  fourteen,  instcatl  of  absolatoly.  Ilmre  v. 
^yUt^^n,  10  A.&K.  245,  n. 

On  Licenee  to  Semite.] — On  February  8, 1810, 
a  licence  was  granted  by  a  lord  to  a  copyholder, 
to  demise  part  of  his  copyhold  premises  to  A.  for 
seventy-one  years,  Baring  all  fines  to  the  lord. 
On  April  4, 1810,  a  second  licence  wasgrantctl  to 
him  to  demise  the  remainder  of  his  copyhold, 
excepting  the  part  previously  demised  to  A.  with 
this  condition,  that,  in  consequence  of  his  engago* 
ment  to  improve  the  premises,  it  was  agrce<1. 
that  during  the  seventy-one  years  the  fine  on  oil 
future  admissions  should  be  at  the  rate  of  372. 
per  year  for  the  whole,  and  so  in  proportion  for 
any  less  quantity  of  land : — Held,  that  the 
.  words  "  the  whole "  meant  the  whole  of  the 
residue  which  had  not  been  demised  to  A.,  and 
that  the  executors  of  the  copyholder  were  bound 
to  pay  on  tbdr  aibnifuion  to  the  whole  of  the 
premises  not  only  the  two  years*  improved  value 
at  Z7l,  per  annum  of  the  residue  of  the  premises 
occupied  by  the  copyholder,  but  also  two  years' 
improved  value  of  the  premises  demised  to  A. 
£Vr«i>  T.iS^In,  14  IL&W.  447;  14  L.  J.,  Ex. 
318. 

ViBiMMonabla  Cnitom,] — A  custom  that  the 
lord,  in  assessing  a  fine  n[>on  admittance  of  one 
not  being  a  copyhold  tenant  on  the  court  rolls 
(except  a  customary  heir  claiming  admittance  as 
such),  18  not  restricted  in  amount  to  any  number 
of  years*  valne  of  the  tenement  to  which  snob 
admittance  is  made  is  unreasonable  and  bad. 
Dovglat  v.  Dytart  (JSUrl),  10  a  B.  (KA)  688  ; 
6  L.  T.  327. 

Inrtmrnenti — Stamps.] — Copyhold  land  was 
devised  to  A.  for  life,  remainder  to  five  persons 
as  tenants  in  common  ;  A.  was  admitted.  After 
his  death  the  five,  having  contracted  to  sell  to 
B.,  severally  surrendered  to  the  use  of  B.  in  fee, 
which  surrender  was  accepted  by  the  lord  : — 
Held  that  B.,  on  claiming  admittance,  must  pay 
five  fees,  and  that  the  admittance  would  require 
five  stamps.  lUf.  v.  Eton  College,  8  Q.  B.  626  ; 
8.  C,  nom,  Sfg.  t.  Ereidon  Manor,  16  L.  J.t 
Q.  B.  18. 

If  a  copyhold  tenant  conveys  his  tenement  in 
several  parcels  to  different  parties,  and  some 
only  of  tbone  parcels  afterwards  devolve  upon  a 
single  person,  such  person  (in  the  absence  of 
special  custom)  is  not  entitled  to  be  admitted  by 
a  single  admittance ;  but  the  lord  may  insist 
upon  several  admittances  (whether  in  a  single 
instrument  or  not)  in  respect  of  each  parcel 
which  has  so  devolved,  and  there  must  be  several 
stamps  in  respect  of  each.  IVahume  v.  Gardner, 
5  El.  &  Bl.  913  ;  25  L.  J.,  Q.  B.  201 ;  2  Jur.  (N.8.> 
394  ;  4  W.  B.  281. 

Co-par«eneri.] — Semble,  that 'co-parceners  are 
entitled  to  be  admitted  to  copyhold  tenements 
as  one  heir,  and  upon  the  payment  of  one  set  oi 
fees.  Jiex  v.  Bontall,  4  D.  &  B.  826  ;  3  B.  ft  C. 
173  ;  27  B.  B.  819. 

Tnuteei.] — ^A.  devised  real  estates  to  three 
truBteea,  upon  certain  trusts,  and  directed,  that, 
in  the  event  of  any  of  the  trustees  dying  or 
ceasing  to  act,  others  should  be  appointed,  so 
that  there  might  always  be  three  trustees  for 
carrying  the  trusts  into  execution  ;  and  he  also 
directed  a  transfer  of  the  estates  upon  every  such 
new  appointment.  In  execution  of  the  trusts, 
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eevcral  copyhold  estates  were  purchased,  and 
subsequently,  one  of  the  trustees  having  die<l. 
And  anotb«r  haTing  declined  to  act,  the  third 
Bniiend(»ed  the  copyhold  estates  to  himself  and 
tvro  new  tnistees,  and  the  three  were  dnly  ad- 
mitted by  the  lord  : — Held,  that,  although  one  of 
the  BOtTendcrecs  was  olso  surrenderor,  this  ^vas 
an  admittance  of  the  three  to  a  new  estate  ;  and 
that  the  fine,  being  payable  in  respect  of  that 
new  estate,  was  correctly  assessed  as  upon  an 
adminitni  do  novo  of  three  tmiants  as  joint 
tenants  of  the  estate.  Sheppard  t.  Woodford,  5 
M.  *  W.  608  ;  9  L.  J.,  Ks.  90. 

A  devise  of  a  copyhold  estate  to  four  as  joint 
tenants : — Held,  that  any  of  them  was  entitled 
to  be  admitted  as  tenant,  without  the  payment 
of  throe  fines  as  a  condition.  Sm.  v.  yVanttead 
MttTur,  3  KL  &  Bl.  924  ;  23  L.  J.,  Q.  B.  67  ;  18 
JtiT.  310.   And  sec  WiltM  v.  JEToare,  snpra. 

Devise  of  copyholds  to  three  trustees  upon 
trust,  to  permit  A,  to  occupy  the  same  or  receive 
the  rents  and  profits  thereof  for  his  life ;  and 
after  the  death  of  A.,  upon  trust,  to  sell  the 
estate,  uid  divide  the  proceeds  amongst  the 
«hildten  all  A. ;  and  gift  of  the  testator's  resi- 
dnaiy  estate  to  the  trustoes  upon  other  trusts, 
but  charged  with  debts  and  "  the  costs  and 
charges  of  proving  and  executing"  the  will : — 
Held,  that  the  fines  payable  on  the  admission  of 
the  devisees  in  trust  were  not  part  of  the  costs 
and  charges  of  executing  the  will  to  bo  borne  by 
the  residaai7  estate,  but  that  such  expenses  oit 
admission  were  a  charge  upon  the  copyholds  so 
devised.    Cule  v.  Jcalovs,  ft  Hare.  31. 

Covenant  by  A.  B.,  a  husband,  with  trustees 
that  ho  would  at  his  proper  costs  and  charges 
surrender  to  the  lord,  according  to  the  custom, 
the  copyhold  hereditaments  to  which  his  wife 
waft  entitled,  to  the  iise  of  the  trustees,  to  the 
intent  that  they  might,  at  the  costs  and  charges 
of  A.  B.,  bo  admittal  tenants  uix)n  trust  to  pay 
the  tents  to  the  wife  for  her  separate  use  : — Held, 
that  the  cot  of  admittance  was  complete  t>efore 
tlic  fine  became  payable,  and  that  A.  B.  was  not 
bound  to  provide  for  the  fine  under  the  words 
"coats  and  charges."  Sarroto  x.  Barrow,  3 
W.  K.  687, 

Diselaimer  by  Devisee  of  Trostee.] — A  trustee 
of  copyholds  devised  them  and  died.  The  devisee 
di&chiimed.  A  new  trustee  was  appointed  by  the 
court,  and  a  vesting  order  mode  in  the  ordinary 
form.  The  lord  of  the  manor  refu-sed  to  admit 
the  trastce  without  payment  of  a  double  fine — 
one  is  for  the  admission  of  the  customary  heir, 
and  one  for  that  of  the  trustee  : — Held,  that  the 
order  was  right,  and  tliat  the  lord  could  not  have 
been  served  with  the  petition  on  which  the  order 
was  made.  Paterto*  t.  Paterton.,  35  Bcav.  506  ; 
S5  Cb.  618  ;  L.  B.  S  Eq.  31 ;  12  Jar.  (xjk) 
408 ;  11  L.  T.  820  ;  11  W.  B.  001. 

Tenant  for  Life  and  Bemaindeniian.]--The 

fines,  fees,  and  expenses  tA  the  admission  of  new 
trustees  to  copyholds  most  be  borne  by  the  tenant 
for  life,  and  those  In  mnainder.  In  proportion  to 
their  respective  interests.  Cater  or  Carter  v. 
Sebright,  26  Bcav.  374  ;  28  L.  J.,  Ch.  411 ;  5  Jnr. 
(N.S.)  259  ;  7  W.  B.  225. 

When  a  testator  provides  a  fund  for  the  pay- 
ment of  fines  on  admission  to  copyholds,  or 
renewals  of  leases,  the  manner  ot  raising  the 
fines,  and  the  question  of  contribation  between 
the  tenant  for  Ufe  and  the  remainderman,  must 
devoid  upon  the  intention  of  the  testator,  to  be 


collected  from  the  whole  will,  riayten  v. 
Ahhott,  2  Myl.  &  K.  07  ;  3  L.  J.,  Ch.  57. 

Equitable  tenant  for  life  of  copyholds  under  a 
will,  which  contained  no  special  provision  for  the 
payment  of  expenses  on  sdmission,  died  without 
having  paid  the  fines  and  fees  incurrul  on  the 
admission  of  a  trustee  ia  her  lifetime.  By  her 
will  she  bequeathed  her  personal  estate  to  her 
daughter  for  life  for  her  separate  use,  ami  after 
her  decease  to  her  children.  The  daughter  and 
her  htisband  and  children  took  estates  in  re- 
mainder in  the  copyholds : — Held,  that  having 
regard  to  the  frame  of  the  will,  under  which  the 
tenant  for  life  was  entitled,  and  to  the  interest 
which  the  parties  entitletl  to  the  copyhold  estates 
took  in  the  {>crsonal  estate  of  the  tenant  for  life, 
one-third  of  the  fees  was  properly  payable  out  of 
the  corpus  of  her  personal  estate,  the  btuband  of 
the  daughter  consenting  to  pay  the  icsidnc. 
Svll  V.  Jiirhheck,  2  Y.  &  C,  C.  C.  447. 

Fines  for  admission  received  by  the  trustees  of 
a  manor  upon  grants  of  parts  of  the  waste  belong 
to  the  tenant  for  life.  Cowley  (£lirl)  t,  Welle*- 
Icy,  35  Bcav.  CJO. 

Preliminary  fines  received  on  enfranchising 
copyholds  by  reason  ot  the  a<hni.^ion  having 
taken  placii  bc;forc  July,  1853,  as  is  mentioned 
in  the  16  &  16  Vict.  c.  31,  belong  to  the  tcnwt 
for  life.  lb. 

Expenses  of  fencing  waste  lands  of  a  manor, 
granted  to  a  trustee  for  the  benefit  of  the  estate, 
ore  payable  out  of  corpas.  lb. 

where  moneys  are  ]MUd  into  court  by  a  mil- 
way  company,  in  respect  of  copyholds  enfran- 
chised under  the  Lands  Clauses  Act,  the  tenant 
for  life  of  the  manor  is  not  entitled  to  any 
portion  of  such  moneys  as  fines  payable  to  him 
under  the  provisions  for  eufranchiscment  con- 
tained in  the  Copyhold  Act?,  1W2  and  1868. 
WiUon'»  Bitate,  In  re,  it  Do  (>.  J.  k  S.  410 ;  32 
L.  J.,  Ch.  191  ;  7  L.  T.  722  ;  11  W.  R.  21)4. 

 Benewal  of  Copyholds.]— Property  held 

upon  lives  was  in  settlement,  and  the  sur^iving 
life  being  advanced  in  years,  a  renewal  was 
obtained  under  which  two  new  lives  were  added, 
the  tenant  tor  life  advancing  the  money  neces- 
sary to  pay  fines  on  such  renewal.  The  tenant 
for  life  afterwards  died  in  the  lifetime  of  the 
surviving  life : — Held,  that  as  ho  had  obtained 
no  benefit  from  the  renewal,  the  estate  of  tbo 
tenant  for  life  was  not  bound  to  contribute 
towards  the  expenses  of  the  renewal,  but  was 
entitled  to  be  recouped  out  of  the  corpus  of  the 
settled  property  the  amount  paid  for  the  tines  od 
the  renewal.    Ilarrit  v.  Harris,  11  ^V.  R.  451, 

Where  a  tenant  for  life  of  copyholds  and  lease- 
holds for  Uves  has  renewed  the  lives,  the  propor- 
tions of  the  fines  and  expenses  of  thc-rcncwals 
payable  as  between  his  estate  and  that  of  tbo 
remainderman  entitled  to  the  property,  are  to  be 
estimate<.l  with  regard  to  the  actual  enjoyment  of 
the  property  ;  and  compound  interest  at  4  per 
cent,  per  annum  witlt  annual  rests  upon  the 
amount  payable' by  the  remain<lcnnan  will  be 
allowed  to  tho  estate  ot  the  tenant  for  lite  for 
the  period  botn'een  the  renewal  and  his  death  ; 
simple  interest  only  after  that  event,  and  simple 
interest  from  that  time  till  the  time  of  actual 
enjoyment.  Bradford  v.  Bmuonjohn,  38  L.  J., 
Ch.  10 ;  L,  B.  8  Ch.  711  \  18  L.  T.  338 ;  16  W. 
R.  1178, 

Xemaiiidexman,]— A  lord  who  has  been  paid  a 
full  fine  on  the  admisBlon  oC  a  tenant  for  life  has 
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DO  right,  on  the  death  of  the  latter,  to  another 
full  fine  from  the  rcmamdcrman  for  his  admis- 
sion, nnlcss  a  special  custom  of  the  manor  justifies 
tbe  claim.  Iteff.  t.  M'oodJiam  Walter  Manor 
iLnri),  10  B.  tt  439. 

The  custom  must  be  proved  by  affirmative 
evidence  ;  and  entries  on  the  court  rolls  of  the 
admission  of  a  tenant  for  life  and  payment  of  a 
fiae  by  him,  and  after  his  death  the  admission  of 
the  tciumt  in  remainder  and  payment  of  a  fine 
by  him  without  mentioning  any  amount,  arc  not 
of  themselves  evidence  of  the  castom,  since  such 
entries  are  consistent  with  an  apportionment  of 
the  full  fine  between  the  tenant  for  life  and  the 
remainderman.  lb. 

The  same  principle  applies  where  the  entrieft 
mentioned  the  amount  of  the  fines.  Ih. 

The  lord  having  taken  a  fall  fine  on  the  admit' 
tance  of  a  tenant  for  life,  is  not  entitled  to 
another  full  line  upon  the  admittance  of  the 
remainderman  as  tenant  in  fee  unless  the  im- 
position of  such  latter  fine  is  authorised  by  a 
special  custom.  Ely  (^Dcaii)  v.  Caldeeott,  1  M. 
&  Sc.  033 ;  8  Hing.  43»  ;  1  L.  J.,  C.  P.  131. 

A  (Icvisce  in  fee  of  a  copyhold  tenement  on  his 
admittance  paid  the  lord  the  full  fine  due  by 
ilie  custom  of  the  manor  ;  he  afterwaixls  made  a 
surrender  of  the  premises  to  the  use  of  himself 
and  his  assigns  for  life,  with  divers  remainders 
over ;  and  on  being  admitted  tenant  for  life  of 
sorrcndcnHl  premises  he  paid  a  fine  of  1«.  to 
the  lord  : — Held,  that  in  the  absence  of  a  custom 
within  the  manor  to  sanction  it,  no  fine  was 
payable  on  the  admission  of  the  remainderman, 
the  admission  of  a  tenant  for  life  being  the 
admission  of  the  remainderman.  Phyjieri  v. 
Ebnrp,  3  Scott,  634;  8  Bing,  (N.C.)  230;  S 
Ettigtt),  230  ;  6  L.  J.,  C.  P.  20. 

Where  a  person  becomes  entitled  under  a  will 
to  conyholiLs,  whether  by  remainder,  originally 
Tested,  or  by  contingent  reniain<ler  or  executory 
devise  which  has  become  vested  by  the  happen- 
ing of  the  contingency,  he  comes  in  directly 
omler  the  will,  and  therefore  as  bctvixcn  himself 
atkd  the  lord,  he  is  entitled  to  the  benefit  of  the 
admittance  of  the  first  devisee  under  the  will, 
Sandjicld  v.  Jlaadjicld,  1  Dr.  &.  Sm.  310;  30 
L.  J..  Ch.  18  ;  3  L.  T.  2ii  ;  9  \V.  R.  70. 

Ihe  admission  of  a  tenant  for  life  to  a  copy- 
hold is  the  admission  of  all  in  remainder,  and 
the  lord  may  assess  the  whole  fine.  Ju-iuington 
iLffrd)  V.  Mantell,  18  Yes.  246. 

Vendor  of  Kanor,] — A  vendor  of  a  manor  is 
entitled  to  the  fines  paid  foe  the  admission  of 
any  new  tenants  in  the  room  the  tenants  des- 
cribed in  the  particuhirs  of  sale  who  may  happen 
to  die  aXtec  the  contract,  but  before  the  day  fixed 
for  the  comjiktion  of  the  purchase,  althoa^^h  thu 
fines  arc  not  in  fact  paid  till  after  tliat  day. 
CMtldoH.  V.  Tite,  1  Giff.  395  ;  4  Jur.  (N.S.)  579  ;  6 
W.  U.  606.  8.  P.,  Uardiciclte  iEarl)  v.  Sandyt 
iL"rd^,  12  M.  k  W.  761  ;  13  L.  J.,  Ex.  233. 

A  manorwos  sold  under  the  decree  of  the  court 
M  part  of  the  real  estate  of  the  testator,  and  an 
onlcr  was  made  on  the  13th  of  March  that  the 
purchaser  should,  on  or  before  the  17th  of  May, 
poy  tiis  purchase  money  into  court,  and  be  let 
into  |.o8!-.c8sion  of  the  profits  from  Lady-day, 
eevenil  deaths  and  admissions  taking  place  prior  to 
Latly-day,  bnt  the  fines  due  thereon  had  not  been 

Eld  or  assessed  until  after  that  time,  no  court 
Ting  been  huldui ;  these  fines  belong  to  the 
vendors,  and  not  to  the  purchaser.  Garrich  t. 
Camden  CStrt)^  2  Cox  231 ;  2  B.  B.  37. 


f  nroliMen  of  Copyholds.]— A  copyhold  estate 
of  the  testator  in  a  cause  was  sold  under  a 
decree  of  the  Court  of  Chancery.  After  the  sale, 
and  before  the  surrender,  the  tenant  on  the  court 
rolls,  who  was  the  survii-ing  trustee,  died  intes- 
tate. There  had  been  no  improper  delay  or 
neglect  on  the  part  of  cither  the  trustee  or 
purchasers : — Held,  that  the  line  and  fees  paid 
on  the  admission  of  the  trustee's  heir  must  be 
paid  out  of  the  ftmd  belonging  to  the  cestuis  que 
trust.  Paramore  v.  Oreentlade,  1  Sm.  &  Q.  641  ; 
23  L.  J.,  Ch.  34  ;  17  Jar.  1064. 

A  condition  of  sale  that  "the  purchasers  should 
have  proper  surrenders,  conveyances,  and  assign- 
ments of  the  premises  at  their  own  expense,"  did 
not  bind  them  to  bear  tho  expense  of  procuring 
the  concurrence  of  all  proper  parties.  Where, 
therefore,  it  was  necessary  for  the  heir  of  a 
trustee  to  be  admitted  on  the  court  rolls,  the  fino 
and  fees  on  that  admission  were  ordered  to  be 
paid  by  the  vendors.  lb. 

The  purchaser  of  a  copyhold  estate  (devised, 
subject  to  payment  of  debts,  in  trust  for  sale,  and 
sold  during  the  infancy  of  the  heir,  under  the 
usual  decree)  is  not  entitled  to  have  a  portion 
of  the  purchase  money  retained  in  court,  as  a 
provisiou  for  defraying  the  expense  of  the  fine 
which  would  become  payable  on  the  death  of  the 
heir  before  a  conveyance.  JWorrit  v.  Ciarh»on, 
8  Swanst.  558  ;  IJ.  &  W.  604  n. ;  19  K.  R.  277. 

A  railway  company  having  taken  copyhoUls, 
an  order  was  made  for  the  reinvestment  of  the 
purchase  money  in  other  copyholds,  and  for  the 
payment  by  the  company  of  the  costs,  charges, 
and  exponaos  property  incurred  of  and  relating 
to  the  purchase,  and  of  the  application,  and  eon 
sequent  thereon :— Held,  that  under  this  order 
the  company  was  not  liable  to  pay  the  fine  on 
admission.  Battern  Cinntiet  Ry.,  In  re,  Saws- 
ton,  Kc  parte,  27  L.  J.,  Ch.  765 ;  4  Jur.  (K.8,) 
473  ;  6  W.  R.  492. 

Sevsral  Tenements.]  — One  fine  cannot  be 
assessed  on  the  admib:«ion  to  several  copyhold 
tenements.    Orant  v.  Attic,  2  DougL  722. 

Surrender  of  Intormediate  Estate.] — A  sur- 
renderee of  a  remainder  in  a  copyhold  estate 
having  died  in  the  Ufctime  of  the  tenant  for  life : 

— Held,  that  on  the  decease  of  the  tenant  for 
life  the  heir  of  such  snrrendcrec  was  entitled  to 
be  admitted  on  payment  of  a  single  fine.  Garland 
V.  Al«to7i,  3  H.  &  N.  390  ;  27  L.  J.,  Ex.  438 :  4 
Jur.  (K.3.)  S39  ;  6  W.  B.  689. 

 Custom  as  to/]— Where  a  copyholder  in 

fee,  who  bad  paid  a  fine  on  his  original  admit- 
tatwe,  aarrendercd  to  the  use  of  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  over ; 
on  which  surrender  and  re-admittance  no  new 
fine  was  paid,  and  by  the  custom  a  remainder- 
man coming  into  possession  on  the  death  of 
tenant  Cor  life  must  be  admitted  and  pay  a 
fine : — Held,  that  such  a  custom  is  good.  I)ac  d, 
JVhUbread  r.  Jenn«p,  6  Kast,  622 ;  S  Smith, 


Burrendor  by  Heir.]— Where  a  devisee  for  life 
on  achnittance  has  paid  a  full  fine  as  on  admit- 
tance in  fee,  and  the  heir  of  the  devisor  has 
I  surrendered  his  revetsion,  the  surrenderee  cannot 
,  compfd  the  lord  to  accept  and  enrtd  the  sorrender 
I  without  payment  of  the  fine  payaUe  in  mpoct 
I  of  the  descent  upon  the  heir.  Jteg.  t.  DuUiiig. 
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kan  (Mawr),  1  P.  ft  D.  172 ;  8  A.  ft  E.  858 ;  1 
W.  W.  &  H.  865  ;  8  L.  J.,  Q.  B.  87. 

OeviM  by  one  not  Admittad.] — Where  a  person 
entitled  to  copyhold  teDements  Id  fee,  who  had 
never  been  aamitted  and  never  aonght  admission 
to  them,  died,  having  devised  all  his  property 
to  his  eldest  son  and  heir : — Held,  first,  that  on 
the  admission  of  the  son  the  lord  was  entitled  to 
two  fines,  one  for  the  tenant's  own  admission, 
and  the  other  as  if  his  father  had  been  lulmitttxl. 
Londeiborougft  (Lt'rd)  v.  Fatter,  3  B.  Jt  S.  8U5  ; 
82  L.  J.,  Q.  B.  225  ;  Q  Jur.  (H.a.)  1173  ;  8  L.  T. 
210;  11  W.  R.698. 

Held,  Be(»ndly,  that  the  lord  was  not  estopped 
fran  claiming  this  on  the  grounci  that  the  pro- 
perty was  held  in  trust,  an<l  that  he  ho^l  mlQiittcd 
some  of  the  cestois  qne  trust  on  payment  of  the 
aocnstomed  fines.  I&.  And  see  Sight  d. 
7hi/lor  V.  Banks.  S  B.  ft  Ad.  664  ;  1  L.  J.,  E.  B. 
264. 

Exeontory  Devifleei.] — Where  by  the  custom 
of  a  manor  it  was  necessary  for  a  copyhold 
tenant  in  rcominder  to  be  admitted  and  pay  a 
fine  on  becoming  entitled  in  possession,  notwith- 
standing the  admission  of  the  tenant  for  life  : — 
Held,  that  the  same  rule  ought  to  be  applied  to 
an  executory  devisee  who  became  entitled  on 
the  defeasance  of  an  estate  in  fee,  although  no 
custom  applicable  to  that  case  was  established. 
Bandfield  v.  BaHdHeld,  8  De  a.,  F.  ft  J.  766  ; 
81  L.  J.,  Ch,  118  ;  8  Jnr.  (s  A>  161 ;  B  L.  T.  G98. 

Oifelaimer  of  Tnuteea.] — Dcrisc  of  a  copyhold 
to  three  persona  in  fee  who  were  also  appointed 
executors  of  the  will.  The  three  proved  the 
will.  Two  of  them,  by  deoil,  released  their 
interest  and  estate  in  the  copyhold  to  the  thinl, 
to  the  intent  that  such  ihinl  person  might  be 
admitted  alone.  The  lord  claimetl  a  treble  fine, 
and  had  not  admitted  : — Held,  that  he  was  en- 
titled to  a  single  fine  only,  the  deed  operating  as 
a  diiclaimer,  and  the  foct  that  all  three  had 

5 roved  the  will  not  preventing  any  of  them  from 
isclaiming  the  devise  under  it.  Wi^llfKU-y  v. 
Withert,  4  El.  ft  BI.  750  ;  2+  L.  J.,  Q.  B.  13i  ; 
1  Jar.  (N.8.)  706  ;  3  C.  L.  R.  1187. 

The  Com-t  of  Chancery  has  power  nnder  the 
Trustee  Acts  of  1850  (IS  ft  14  Vict.  c.  60)  s.  32, 
and  1862  (15  ft  16  Vict.  c.  66),  s.  9,  to  make  an 
order  appointing  a  trustee  in  substitution  for  a 
deceased  trustee  of  a  copyhold  tenement,  and 
vesting  such  tenement  in  him ;  and  the  trustee 
is  entitled  to  be  admitted  on  payment  oE  one  fine 
only,  as  claiming  nnder  such  order  and  not 
through  the  customary  heir  to  whom  the  estate 
had  descended.  Brutow  v.  JJootk,  39  L.  J.,  C.  P. 
47  ;  L.  K.,  5  C.  P.  80  ;  21  L.  T.  427  ;  18  W.  B. 
188. 

A  disclaimer  two  out  of  three  joint  tenants, 
surrenderees  of  copyhold  lands  belonging  to  a 
manor,  executefl  wfore  the  admittance  of  the 
remaining  tenant,  but  after  the  esercise  by  all 
three  of  various  acts  of  ownership  over  the  estate, 
is  void,  and  the  lonl  is  entitlol  to  a  fine  as  upon 
the  admittance  nf  all.  Hence  t.  Gilpin,  37 
L.  J.,  Ex.  36 ;  L.  B.  8  Ex.  76  !  17  L.  T.  656  ;  16 
W.  K.  705. 

BwnndaT  —  Asilgnmnit  of  Eqnitable  In- 
terast-l — ^The  lord  is  entitled  to  a  fine  in  respect 
only  of  a  transmission  of  the  legal  estate  in  copy- 
holds, and  cannot  claim  a  fine  in  respect  of  any 
devolution  of  the  equitable  title  where  the  legal 
estate  remains  in  the  person  who  has  been 


already  admitted  tenant  on  the  roIL  E.,  as  ens- 
tomary  heir  of  H.,  was  in  1848  admitted  timant 
on  the  rolls,  in  respect  of  copyholds  which  by 
M.'s  will  the  trustees  thereof  were  directed  to 
sell.  The  trustees  contracted  to  sell  the  copy- 
holds to  A.,  but  before  completion  A,  was  married 
to  X,  In  1849  the  copyholds  were  conveyed  to 
the  trustees  of  A.'b  marriage  settlement.  K. 
joined  in  the  conveyance  and  covenanted  to 
surrender  to  the  uses  of  the  settlement,  and  ia 
pursuance  of  his  covenant  surrendered  in  I860 
to  such  uses  oa  the  trustees  of  the  settlement 
should  appoint.  Upon  tlie  death  of  X.,  A- 
bccame  absolutely  entitled  to  the  copyholds,  and 
by  deed  of  1863,  which  recited  iueoiTectly  that 
no  surrender  had  been  made  by  E.,  the  trustees 
of  the  settlement  granted,  bargained,  and  sold 
the  copyholds  to  A.,  and  E.  joined  in  this  deed 
and  covenanted  to  surrender  to  the  use  of  A. 
The  surrender  was  not  acted  upon,  and  by  a 
settlement  of  1854  on  the  second  marriage  of  A. 
she  purported  to  assign  her  equitable  interest  in 
the  copyholds  to  E.,  F.,  and  G.  on  trust  for  sale. 
A.  died  in  1856,  leaving  E.,  who  had  remained 
tenant  on  the  rolls,  her  customary  heir,  E.  sur- 
vived F.  and  G.,  leaving  executors  on  whom, 
under  the  Conveyancing  Act,  1881,  s.  30,  his 
estate  in  the  copyholds  devolved ;  and  they  had 
been  admitted.  Three  fines  were  claimed  by  the 
lord ;  1.  In  respect  of  the  quasi  admittance  of 
A. ;  2.  In  respect  of  the  quasi  admittance  of  B., 
her  customary  heir;  ft.  In  raspcct  of  the  legal 
estate  which  devolved  upon  E.'a  executors : — 
Held,  that  the  deed  of  185.^  wns  n  mere  Bfsign- 
ment  of  the  equitable  interest  in  the  eopyholda 
to  A.,  and  could  not  be  construed  as  operating  by 
appointment  lo  transfer  Ihc  legal  estate  from  B. 
to  A.;  and  acoo  dingly  that  as  the  legal  estate 
of  E.,  the  tenant  on  tnc  roll,  remained  unaffected 
by  the  equitable  devolutions  of  title,  the  only 
fine  payable  was  in  respect  of  the  admittance  of 
the  statutory  heirs  of  E. : — Held,  also,  that  a 
covenant  for  value  to  surrender,  though  binding 
as  between  surrenderor  and  surrenderee,  cannot 
be  enforced  by  the  lonl,  so  as  to  enable  him  to 
compel  a  new  admittance  and  a  fine  in  respect 
thcrcot  Ifall  V.  BrvwU-n,  5C  L.  J.,  Ch.  722; 
36  Ch.  D.  642  ;  66  L.  T.  683  ;  35  W.  a  659— 
C.  A. 

Death  pending  Proceedings  ta  Enftanchiie.] — 

A  copyhold  tenant  die<l  after  pi-ocecdings  insti- 
tuted by  him  for  a  compulsory  enfranchisement; 
under  the  Copyhold  Act,  1858  (21  &  22  Vict, 
c.  94),  and  before  the  confirmotion  of  the  awaid 
by  the  commissioners Held,  that  the  lord  wa» 
entitled  to  have  a  new  tenant  on  the  roll  and  to 
a  fine  on  his  admittance.  Myvrt  v.  Jlodgaoiif 
45  L.  J.,  C.  P.  003  ;  1  C.  P.  D.  009  ;  34  L.  T.  881 ; 
24  W.  R.  827. 

Held,  also,  that  the  procccilinga  did  not  abate 
by  the  death  vS.  the  first  tenant.  lb. 

Covenant  to  Assure.] — A  covenant  to  sur- 
render a  copyhold  to  a  purchaser,  and  to  make 
and  do  all  acts,  deeds,  &c..  Cor  the  perfect  sur- 
rendering and  assuring  the  pi-emises  at  the  costs 
and  charges  of  the  seller,  is  not  broken  by  n<«- 
paymcnt  of  the  fine  to  the  lord  on  the  admission 
of  the  purchaser ;  for  the  title  is  perfected  \ij 
the  admittance  of  the  tenant,  and  the  fine  is  not 
due  till  after  the  admittance.  Oraham  v.  &me, 
1  East,  632  ;  0  B.  K.  856. 

 To  Assign.] — A  covenant  by  a  oopyholdet 
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with  ft  strangerto  assign  and  anrrcndcr  his  copy- 
bold  to  him,  which  cuven^mt  is  afterwards  pre- 
ntited  by  the  hamagc,  docs  not  give  the  lord  any 
ri^httoafine.  .Sw  v.  ifMAi*.  2  Term  Rep.  484  ; 
1 IL  B.  R37.  And  Bcc  Garland  T.  Jekyll,  2  Bing. 
273 : 9  Moore,  C.  P.  603  j  8  L.  J.  (OA)  C.  P.  227  ; 
S7B.R.C30. 

IFnlvr  lud*  Olawt  Aet.]— A  lord,  entitled 
^  custom  to  fines  on  Biirrender  and  admittance 
to  copyholds,  is  not  entitled  to  the  payment  of 
any  fine  iipoa  tlie  exccation  ol  a  oonTeyance  by 
a  copyholder  to  ft  company,  nnder  the  Lands 
Clausca  Ac^.  8  Vict.  c.  18,  B.  95,  or  upon  the 
enrolment  of  snch  conveyance  ;  nor  to  any  com- 
peniation  for  the  loss  thereof.  J^cleiioitioal 
CmmmoHtn  t.  L.  A-  &-  W.  Jtj/.,  14  C.  B.  743  ; 
2C.L.R.  1797  ;  23  L.  J.,  C.  P.  177  f  18  Jur. 
9I1;2W.B.560. 

—  On  Knfranchiiement.]— Whore  copyhold 
kiub  are  taken  by  a  railway  company,  such 
tin^9  for  admittance  as  would,  upon  a  compal- 
»rT  enfranchisement  under  21  &  22  Vict.  c.  94, 
&  6.  be  payable  by  the  tenants  requiring  cnfran- 
chiBcmcnt,  arc  not  claimable  by  the  lord  against 
the  company.  WiUon,  In  re,  32  L.  J.,  Ch.  191  ; 
7LT.772;  II  W.  R.  294. 

And  tee  Enfbasohisbment,  infra. 

Oa  Beneval  of  Leases.]— A  cnstom  to  renew 
ropjhoUU  for  lives  can  only  be  on  payment  of 
ccnain  lines.  nhartOK  v.  Xiiuj,  3  Anst.  659. 
^.  P.,  Abrryarenny  {Lord)  v.  ThomtUf  3  Anst. 
663,  n. ;  4  k  B.  833. 

Itiltable  Jnxiadlction  oTtr.l  —  A  court  of 
cqoity  bos  no  jarisrliction  to  direct  a  fine  in 
fapect  of  copyholds  to  which  an  infant  has 
become  entitled  as  customary  heir  of  an  intes- 
tate to  be  raised  by  a  mortgage  of  the  copyholds. 
BarbrM  V.  Combet,  43  I..  J.,  Ch.  3S6. 

SeeaUo  Alienation,  infra. 

Ugbtof  Steward  to  BaedTe.]— S»  9ii^abd, 

infra. 

Aetioa  for.] — Indebitatus  assnmpsit  lies  for 
copvhold  tolls  and  fines.  Wakejietd  t,  Ifuat, 
2  DoogL  727. 

7.  FOBFEITUBE. 

Mtitre  Qamtsqne— Fro  defsctn.^— Although 
the  lord  of  the  manor  procect^ls  in  the  brst  instance 
OQ  bis  right  to  enter  and  seize  quotisque  pro  de- 
fectu  tenentis,  if  that  be  answerwl,  ho  may  never- 
theless recover  on  a  right  of  entry  and  seizure 
qnomqne  the  fine  is  satinficd.  Due  d.  Twining 
T.  JfMfott,  12  M.  &  W.  832  ;  14  L.  J.,  Ex.  18.5. 

The  right  of  entry  quousque  is  not  offected  by 
U  Geo.  4  &  1  WiU.  4,  c.  65,  s.  9.  lb. 

A  lord  cannot  seize  a  copyhold  estate,  as 
forfeited  pro  defcctu  tenentis,  without  a  custom. 
Dot  A.  Tarrant  v.  HeUler,  3  Term  Rep.  162  ;  1 
B.B.680. 

If  one  of  several  co-heirs  of  a  copyholder  Is  a 

feme  covert  at  the  time  of  the  ancestor's  death, 
and  the  lord  seizes  the  whole  estate  (In  default 
e(  the  heir's  not  coming  in  to  be  admitted  after 
three  proclamations),  without  first  appointing 
an  attorney  or  a  guardian  for  the  feme  covert, 
Kccading  to  9  Geo.  1,  c  29,  a  seizure  of  the 
whole  estate  is  irregular,  though  not  known 
to  the  lord  that  one  of  the  heirs  is  a  feme 

COKrt,  Iht 


A  forfeiture  of  a  copyhold  estate  can  only  be 
taken  advnntag3  of  by  him  who  is  lonl  at  the 
time  of  the  forfeiture,  except  where  the  act  <^ 
forfeiture  destroys  the  estate.  lb. 

If  copyholdera  do  not  come  in  to  be  admitted, 
after  proclamations,  on  so  many  court  days,  Uie 
lord  may  seize  their  lands.  Clayton  v,  Qwkeg, 
2  Atk.  449. 

If  the  tenants  be  infants,  the  statute  9  Geo.  1, 
c.  29,  6.  1,  shows  the  method  how  to  proceed. 

 In  what  Eight.] — A  lord  may  seize  copy- 
hold land  quousque,  in  virtue  of  a  right  which  aC' 
crawl  to  the  procwling  IorI,  on  default  of  the  heir's 
coming  in  to  hz  admitted  ;  and  that  although  be 
is  the  devisee,  and  not  the  heir  of  the  preceding 
lord ;  but  to  entitle  the  lord  to  make  bucE 
seizure,  there  must  be  three  proclamations  made, 
at  three  consecutive  courts.  Doe  (L  Dover  t. 
Trmian,  1  B.  &  Ad.  736  ;  9  L.  J.  (0.s.)  K.  D. 
119. 

 Implied  Admittance —Statute  of  Limita- 
tions.]— The  persons  entitled  to  bo  tenants  of  a 
manor  paitl  quit  rents  for  over  twenty  years, 
though  they  had  not  hcen  formally  admitted. 
On  proof  that  the  money  was  paid  as  quit  rents 
and  so  received  by  the  lord  with  the  knowledge 
of  the  death  of  the  preceding  tenant,  It  was  held 
that  there  hail  been  an  admittance  in  law,  by 
necessary  implication,  so  as  to  bar  the  lord's  right 
to  seize  quousque.  £!ccleHa*tieal  CommUxioaerM 
V.  Parr,  63  L.  J.,  Q.  B.  784  ;  [1894]  2  Q.  B.  420 ; 
9  K.  542  ;  71  L.  T.  65  ;  42  W.  B.  561— C.  A. 

The  right  to  seize  quousque  does  not  accrue 
until  the  lord  has  with  due  notice  or  proclama- 
tion called  upon  the  tenant  to  crane  in  and  the 
latter  has  refused ;  the  Statute  of  Limitationa  mns 
only  from  such  refusal.  lb. 

And  sec  DeigJUim  v.  Deighton,  64  L,  J.,  Ch. 
7W  :  13  K.  743  ;  73  L.  T.  86  ;  43  W.  E.  685. 

The  lonl  is  barred  by  the  Statute  of  Limita- 
tions from  entering  for  a  forfeiture  after  twenty 
years.    W/titton  v.  Peacock,  3  Myl.  Jt  K.  325. 

— — Against  Heir— Jus  tertlL]— The  heir  of 
copyhold  landfl  not  appearing  on  proclamations, 
the  lord  seized  quousque ;  afterwards  the  heir 

claimed,  ami,  the  lord  declining  to  admit  him, 
on  the  supposition  that  another  party  lia<l  ob- 
tainal  title,  it  was  ordered  by  the  court  by 
consent  of  the  heir  and  lord  (no  other  party 
appealing),  that  an  ejectment  should  be  brought 
to  try  the  right,  the  heir  being  lessor  of  the 
plaintifi!,  and  tlie  lord  defendant  on  tlie  trial. 
The  heir  proved  title,  and  the  defendant  put  in 
a  will  of  the  ancestor,  devising  the  lands  to  the 
I^ndon  Annuity  Society.  No  further  evidence 
being  given  for  the  defendant : — Held,  that  the 
plaintiff  was  entitled  to  recover,  for  that  the 
lord,  though  he  had  seized  quousque,  could  not 
hold  against  the  heir  on  the  mere  proof  of  a 
devise  to  parties  who  had  not  claimed  admit- 
tance, and  of  whom  nothing  was  known.  Doe  d. 
i>  Kcnx  V.  Ilarrisim,  6  Q.  B.  631 ;  14  L.  J., 
Q.  B.  77  ;  B  Jar.  104. 

Waste.] — On  a  mandamus  to  the  lord  to  admit 
tmstces  of  a  building  society,  interested  as  mort- 
gages, the  return  setting  up  a  forfeiture  for 

Eermissive  waste,  but  the  tenement  having  since 
een  rebuilt : — Held,  that  the  question  was, 
whether  the  lord  had  a  right  to  BeuR,  and  It  was 
left  to  the  jury  whether,  when  the  tenant  who 
had  mortgaged  was  admitted,  the  premises  were 
ui  snch  a  ruinous  state  as  not  to  be  fairly  rqiair- 
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able ;  or  whether  he  bad  delayed  repairing  for 
an  unreasonable  time,  Meg.  t.  Dare,  2  F.  inF. 
366. 

A  lord  may  enter  for  waste  committed  1^  a 
copyholder  for  life,  though  there  is  an  interme- 
diate estate  in  remainder  between  the  estate  of 
copThoider  for  life  and  the  lord's  reversion.  Doe 
d.  Follutt  Y.  CUmetttt,  2  M.  &  S.  C8 ;  14  B.  B. 
690. 

If  in  deotxnent  l^a  lord  against  a  copyholder, 
for  a  forfeiture  by  waste,  the  jury  find  there  has 
been  no  damage,  there  is  no  waste  and  no  for- 
feiture. Doe  d.  Gi-ubh  v.  Burlington  (^EarV),  2 
N.  &  M.  534  ;  5  B.  &  Ad.  507  ;  3  L.  J.,  K.  B.  26. 

Forfeiture  of  copyhold  for  waste  daring 
minority.  Litton's  Qite,  Cory,  6. 

Copyholder  in  fenny  lands  may  be  entitled  to 
dig  up  the  lord's  soil  for  torf.  Ely  (^Dean)  v. 
Warren,  2  Atk.  189. 

Semble,  that  the  summoning  a  copyholder 
known  to  be  in  India  to  attend  a  court  iMiron  in 
a  fortnight  is  an  inequitable  act  whereon  to 
found  a  forfeiture  by  the  copyholder.  Aadretct  v. 
JIvlse,  4  K.  &  J.  373 ;  27  L.  J.,  Ch.  666  ;  4  Jut. 
(.N.S0  581  ;  6W.E.508. 

Belief  in  Equity.]]— The  Court  of  Chancery 
has  a  concurrent  junsdicticm  with  courts  of  law 
over  copyholds.  lb. 

The  jarisdiction  can  be  exercised  in  favour  of 
a  copyholder  as  against  the  lord,  and  is  not 
limited  to  compelling  the  lord  to  do  right  as 
between  two  persons  claiming  to  be  copy- 
holders. Jb. 

The  circumstance  of  the  copyhold  lands  being 
subject  to  a  demise  by  the  copyholder  ia  such  a 
circmnstance  as  readers  it  the  more  proper  course 
to  seek  relief  In  equity.  lb. 

In  salts  by  creditors  and  legatees  a  receiver  was 
appointed  of  the  rents  and  profits  of  real  estate, 
part  of  which  was  copyhold.  The  death  of  the 
fast  tenant  having  been  duly  presented  at  the 
conrt  baron  of  the  manor,  proclamations  were 
made  for  the  next  tenant  to  come  in  and  be 
admitted,  ai^  no  person  appearing,  the  baUiS 
of  the  manor  was  ordered  to  seize  the  lands 
quousque.  Declaration  in  ejectment  at  the  suit 
of  the  lord  was  af  tenvarda  served  on  the  terre- 
tenant  ;  but  on  the  motion  of  the  receiver,  the 
lord  was  restrained  by  injunction  from  prose- 
cuting the  action.  £velyn  v.  Lewit,  3  Hare, 
473. 

The  oamt  would  not,  upon  an  interlocutoiy 

application  at  the  suit  of  a  copyhold  tenant,  in  a 
bill  to  establish  certain  customs  disputed  by  the 
lord,  restrain  the  lord  from  prosecuting  his  legal 
rights  against  one  of  such  tenants  in  respect  of 
an  olleg^  forfeiture.  Si^on  (^Lord)  v.  Satitiury 
{JLor^,  7  W.  R.  272. 

No  relief  wilt  be  given  against  a  volantaiy 
forfeiture  of  copyhold.  Peachy  v.  Somerget 
(Duke'),  1  Str.  447. 

The  Court  of  Equity  will  not  assist  a  copy- 
holder against  a  forfeiture  which  is  found  such 
at  law,  unless  in  cases  where  a  compensation  can 
be  made.   8.  C,  Pre.  Ch.  &CS. 

A  copyhold  is  forfeited  for  not  repairing; 
qosere,  whether  equity  will  relieve.  Odz  v. 
ITigford,  2  Vem.  664. 

Mortgagee  of  a  copyhold  may  pull  down  ruin- 
ous houses,  and  build  better  to  prevent  a  for- 
feiture.  Hardy  v.  Rcetei,  4  Ves.  483. 

Th^  are  many  acta  which  may  be  void  as 
against  another,  and  yet  a  forfeiture  aa  to  the 
person ;  as  a  leaae  made  1^  a  copyhold  tenant  is 


certainly  void  as  against  the  lord,  and  yet  is  a 
forfeiture  as  to  himself.  Smith  v.  pMikurit, 
3  Atk.  141. 

Plaintiff  sold  defendant  copyhold  estate  of  113. 
per  annum  valae  (on  which  was  timber  of  1501. 
value)  for  6301.,  and  covenanted  to  surrender  on 
or  before  Michaelmas  then  next.  Defendant 
paid  10^.  earnest,  cntercil  on  premises  and  cut 
down  timber,  stocked  land,  and  acted  as  owner. 
On  bill  for  specific  performance  of  covenants, 
plaintiff  proved  he  gave  notice  that  he  would 
surrender  next  court  Any,  which  does  not  appear 
to  have  been  before  Michaelmas,  and  attcmld 
accordingly.  On  defenilant's  part  it  was  proval 
that  be  was  disorilcrcd  in  his  senses  ;  and  thoagh 
there  be  proof  of  timber's  value,  yet,  as  no 
custom  is  alleged  of  tenants  having  power  to  cat 
it  down,  it  must  be  according  to  common  law.lqr 
which  tenant  has  no  power  over  it,  and  therefore 
a  plain  imposition.  Lord  Chancellor  was  ^ 
opinion  that  it  was  a  great  over-value,  and  tJist 
his  cutting  down  timt«r  was  a  proof  of  his  fdly. 
being  a  direct  forfeiture,  but  said  it  is  a  matt«r 
merely  at  law.  If  sammder  had  been  made, 
action  would  have  lain  at  law.  Bill  dismissed. 
Edwaidn  V.  IlMther,  Select  Ca.  Ch.  3. 

A.,  having  two  copyholds,  held  of  the  manor  <A 
B.,  cuts  timber  on  one  and  employs  it  in  rt> 
pairing  the  otlier  ;  after  a  verdict  on  an  eject- 
ment by  the  lord  for  the  forfeiture,  A.  brings  in 
a  bill  and  is  relieved,  but  <HTlerei1  to  pay  costs 
at  law  and  in  equity,  Kdth  v.  Derbv,  2  Vem. 
537.  And  see  Durham  (Bitkwfi  t.  Eippoiu  4 
L.  J.  (O.B.)  Ch.  33. 

Compoliory  Sale— Against  In&nt.]— The  II 
Geo.  4  &  1  Will.  4,  c.  65,  s.  9,  enacting  that  m 
infant  shall  forfeit  copyhold  land  for  his  n^ect 
or  refusal  to  be  admitted,  does  not  prevent  the 
lord  from  seizing  quousque.  Dimes  v.  Grand 
Junction  Canal  Cn.,  9  Q.  B.  469  ;  5  Railw.  Caa. 
34  ;  16  L.  J.,  Q.  B.  107 ;  11  Jur.  429— Ex.  Ch. 
See  S.  C,  in  the  House  of  Lords,  3  H.  L.  Cis. 
794  ;  17  Jar.  73. 

A  canal  company  was  authorised  by  statute  to 
purchase  land  on  voluntary  or  compulsory  sale 
by  the  persons  interested  (at  prices  to  be  agreed 
upon  or  ascertained  by  commissioners  or  a  jury), 
and  a  fonn  of  conveyance  was  prescribed  pnr- 
porting  that  the  party  granted  all  his  "right, 
title  and  interest  to  and  in  the  same,  and  every 
thereof,  to  hold  to  the  company  for  ever." 
C(nnpany  was  authorised  to  enter  upon  pay- 
ment of  the  price  or  tender,  and  w-as  made  liable 
to  render  compensation  for  damage  done  by  their 
works,  if  claimed  within  six  months.  A  copy- 
holder in  fee  executed  a  conveyance  in  the 
statutory  form  to  the  company,  who  paid  him 
the  price  and  entered: — Held,  that  the  con- 
veyance passed  only  sach  interest  as  the  copy- 
holder cotdd  convey  without  the  lord,  and  that 
on  the  copyholder's  death,  no  other  person  haviag 
been  admitted,  the  loM  might  ficize  quousque 
for  want  of  a  tenant,  an<l  maintain  ejectment 
and  an  action  for  mesne  profits  against  the 
company.  Ih, 

By  Conviction  for  Felony.] — There  cannot  be 
a  forfeiture  of  copyhold  by  a  conviction  of  felony 
before  attainder,  unless  there  is  a  special  castom 
in  the  manor  to  the  contrary.  Sex  t.  Willa, 
3  B.  &  Aid.  510. 

Where  there  is  a  remainder  to  the  use  of  one 
who  is  convicted  of  felony  and  hanged  befwe 
admittance,  the  lands  were^ot  f(nf^«d  to  tits 
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lord,  bat  descended  to  the  heir  of  the  smrcQderor. 
Aw  d.  Jeffrey*  v.  Hleha.  2  Wils.  K.  B.  13.  ] 

A  copyholder  in  fee  surrendered  to  the  ose  of  i 
another  person,  and  afterwards,  and  before  the  i 
admittance  of  the  sarrenderce,  waa  convicted  of  ■ 
simple  felony :  there  being  a  custom  in  the  i 
Buumr  that  any  tenant  of  customary  tenements, 
who  should  commit  and  be  convicted  of  felony,  ' 
should  forfeit  his  tenements  to  the  lord  :— Held, 
that  the  surrenderor,  before  admittance,  was 
Rill  tenant  for  the  parpcse  of  forfeiture,  and  i 
that  Us  estate  was  forfeited  to  the  lord,  and  the 
mrrenderee  not  entitled  to  be  admitted.   Bex  v. 
JTtldmay,  5  B.  &  A<L  254  ;  2  N.  Ac  H.  778. 

Where  a  copyholder  was  convicted  of  a  capital 
Mony,  bnt  pardoned  upon  condition  of  remain- 
ing two  years  in  prison,  and  the  lord  did  not  do 
any  act  towards  securing  the  copyhold  : — Held, 
that,  at  the  expiration  of  the  two  years,  the  copy- 
hokler  might  maintain  an  ejectment  for  tbo  land 
against  one  who  had  onsted  him,  inasmuch  as  the 
pordoa  restored  his  competency,  and  the  estate 
would  not  vest  in  the  lord  without  any  act  done 
bv  him.  Baed,  Eeaiu  t.  Eeant,  6  fi.  Ic  C.  581  ; 
S  D.  &  B.  3»9 ;  4  L.  J.  (o&)  E.  B.  322. 

Xitoppel  of  Tenant] — copyholder  who  has 
been  admitted  to  a  tenement,  and  done  fealty  to 
the  lord,  is  estopped,  in  an  action  by  the  latter 
for  a  forfeiture,  from  showing  that  the  le^al 
estate  was  not  in  the  lord  at  tl^  time  of  admit- 
tance. Doe  d.  Kepean  v.  BuddeH,  1  D.  &>B.  243  ; 
5  B.  &  Aid.  626  ;  24  R.  B.  604. 

SStet  «n  Lmmi.]— ALicxATXOir,  it^ra. 

TaSAtm  tax  Catting  Hmlwr.] — See  eases, 
npra,  as  to  Tuber. 

8.  Escheat. 

Or»wn.]  —  Ct^yhold  cannot  escheat  to  the 
crown.  WaXber  t.  Dettne^  2  Ves.  169 ;  2  B.  B. 
185. 

Iqttitable  Estate.]  —  Before  the  Intestates 
Estates  Act,  IS84  (47  &  48  Vict.  c.  71),  there 
coold  be  no  escheat  of  an  equitable  estate. 
Buryeu  v.  Wkeate,  IW.  BL  123i  1  Eden,  177. 

Xor^ged  Estate.] — Where  a  copyhold  was 
furrendered  to  a  mortgagee  and  his  heirs,  and 
no  condition  was  expressed  in  the  surrender, 
and  the  mortgagee  died  intestate  and  without 
an  heir : — ^Hdid,  that  the  lord  was  entitled  to  it 
m  an  escdieat.  Att-Gen.  t.  £eede,  2  MyL  &  K. 
US. 

The  lord,  taking  by  escheat  on  the  death  of  a 
tenant  without  heirs  the  fee  simple  of  lands 
boLden  of  the  manor,  but  sabject  to  a  demise  by 
way  of  mortgage  for  a  term  of  years,  created  by 
the  tenant*  £  entitled  in  eqni^,  as  against  the 
mortgagee,  to  redeem  the  term.  Sowne  (F)«- 
««jtO  V.  MorrU,  3  Hare,  394  ;  13  L.  J.,  Ch.  337  ; 
8  Jnr.  486. 

A.  B.  makes  a  mortgage  in  fee,  and  dies  with- 
oat  heiis HeJd,  that  the  equity  of  redemption 
does  not  escheat,  bat  belongs  to  the  mort^gee, 
nlnect  to  the  debts.  BeaU  t.  Symondt,  16 
BeaT.40e;  22  L.  J., Ch.  708  ;  I  W.  B.  137. 

Dehta.] — The  lord  takes  an  escheat  sabject  to 
the  payment  of  debts.  Etani  v.  Browit,  a  Beav. 
114;  11  L.  J.,  Ch.  349;  6  Jur.  380.  8.  P., 
Hnghee  t.  WeUs,  9  Hare,  749 ;  16  Jar.  927. 


Devise  Sabject  to  Charity.] — Devise  of  copy- 
hold land  in  fee,  on  condition  to  pay  1,0001.  to 
charity.  Testator  having  left  no  next  of  kin, 
nor  any  customary  heir,  and  gift  of  charity  being 
void,  devisee  held  entitled  to  1,000?.,  and  not  the 
crown  or  lord  of  the  manor.  TIenchman  v,  Att.' 
Gen.,  3  MyL  &  K.  '486.  Reversing  2  Sim.  &  S. 
498  ;  4  L.  J.  (03.)  Ch.  155  ;  25  B.  B.  255. 

Trost  lEstate— Costuoary  Heiress  of  Devisee 
of  Sorriving  Trnstee.]— A  testatrix  who  died  in 
1851  devised  her  copyhold  property  to  a  trustee 
in  trust  to  pay  the  rents  and  profits  to  J.  King 
for  life,  and  after  her  death  to  certain  charitable 
purposes  which  were  void  under  the  mortmain 
acts.  The  testatrix  died  without  heirs.  The 
trustee  named  in  the  will  refused  the  trust,  and 
two  trustees  were  appointed  by  order  of  the 
conrt  in  1858,  who  were  admitted  upon  the 
court  roUfl  to  hold  upon  the  trusts  of  the  will. 
One  trustee  died  in  1873,  and  the  surviving 
trustee,  who  died  in  1877,  devised  his  trust 
estate  to  two  trustees,  neither  of  whom  was  ad- 
mitted to  the  copyholds.  The  survivor  of  these 
trustees  made  no  devise  of  his  trust  estates,  and 
died  leaving  his  youngest  daughter,  Janet  Haw- 
kins, his  customary  heiress  according  to  the 
custom  of  the  manor.  The  tenant  for  life  under 
the  will  died  in  1683  :— Held,  that  Janet  Haw- 
kins who  claimed  by  escheat  and  under  a  malt- 
ing trust  was  entitled  to  be  admitted  as  tenant 
to  the  copyhold  property  for  her  own  benefit  as 
against  the  lord.  Gallard  v.  Ifawkitu,  53  L.  J., 
Ch.834  ;  27  Ch.  D.  298  ;  51  L.  T.  689  ;  33  W.  R.  31. 

Where  a  lord  admits  a  tenant  upon  the  trusts 
of  an  indenture  referred  to  in  the  surrender,  he 
is  to  be  considered  as  consenting  to  those  trusts, 
and  is  bound  by  them,  upon  the  death  of  tbo 
trustee  without  an  he&.  IVeater  t.  Miuile,  2 
Buss.  &  M.  97. 

VMony  befiire  1870.]— 0pon  felony  committed 
by  the  surrenderor  before  admittance  of  the  sur- 
renderee, the  copyhold  escheats  to  the  lord.  Rex 
V.  Mildmay,  2  N.  Ji  M.  778. 

So,  although  the  surrender  is  by  way  of  mort- 
gage, lb. 


G.  COPYHOLDERS  (BIGHTS  OF). 
1.  SUBBENDEB  AKD  ADMITTANCE, 
a.  AgreameoitB  to  Snxmuier. 
Sta,tu.ta.^—Gtj>yAeld  Aet,  1894,  u.  84,  85,  86. 

In  General,] — Parol  agreement  for  the  sale  of 

.  copyhold  lauds,  carried  into  execation.  Barrett 
.  V.  Ooateterra,  Bunb.  94. 

The  heir  of  one  who  had  covenanted  to  sur- 
render copyholds  to  the  use  of  a  settlement  on 
!  his  daughter's  marriage,  being  a  limatic,  a  sur- 

■  render  cannot  be  nuide  under  the  statute  4  Geo.  2^ 
;  c.  10.    Currie,  Ex  parte,  1  J.  it  W.  642. 

Injunction  to  restrain  the  vendor  of  oopyhold 

■  premises,  after  delivery  of  possession  and  receipt 
1  of  part  of  the  purchase  money,  from  surrender- 
,  iiig  them  to  persons  other  than  the  purchasers. 
\  Spiller  V.  Spiller,  3  Swanst.  556 ;  19  R.  B.  276. 

Covenant  for  one's  self  and  heirs  to  surrender 
copyhold,  heir  decreed  to  surrender  it.   Xeeze  v. 
)  JEef  Jfe,  9  Mod.  106. 

Copyholder  contracts,  for  valuable  considera- 
,  tion,  to  sell  to  his  son,  and  dies  before  actual 
Burrendffl ;  the  son  held  entitled  to  peiformance, 
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and  to  compel  tlie  widow  to  snrrendcr  free 
bench.  Hinton  T.  Jlinton^  2  Ves.  sen.  631 ; 
Amb.  277. 

A.  covenanted  on  marriage,  that,  within  a 
month,  he  would  surrender  his  copyhold  to  his 
wife  for  life,  remainder  over,  and  iC  lie  nwlected, 
then  that  ho  would  leave  bis  wUe  SOOt.  at  his 
death.  The  husband  made  no  surrender,  but 
died  after  the  month  without  assets.  Decreed 
the  heir  to  surrender.  Wood  t.  Peiey,  6  Vin. 
Abr.  647,  pi.  30. 

Mother  gave  bond  to  son  conditioned  to  sur- 
render eoprhold  to  him,  of  which  she  was  the 
heiress ;— Held,  she  became  a  trustee  for  son. 
Aliton't  Case,  9  Mod.  62. 

Upon  a  voluntary  covenant  to  snrrender  copy- 
holds, and  in  the  meanwhile  to  stand  possessed 
of  them  for  trustees  for  the  volunteers,  though 
the  covenant  to  surremlcr  per  se  cannot  be  en- 
(OTced,  yet  a  valid  trust  is  ccmstitnted  for  the 
Tolontccrs.  AXeeb  v.  WalUr^  28  Bear.  466  ;  6 
Jur.  (N.s.)100i:  3  L.  T.  74. 

A  copyhold  was  devised  to  tmsteea  for  certain 
persons,  who,  after  the  testatrix's  death,  sold  it, 
and  the  purchaser  was  admitted  on  the  sur- 
render of  the  customary  heir :—  Held,  that 
although  the  purchaser  had  thus  obtained  both 
the  legal  and  equitable  title,  still,  to  make  a 
good  title,  there  must  be  a  release  from  the 
trustees  o£  their  bare  right  to  be  admitted.  Ih. 

Bill  to  have  execution  of  articles  for  the  sale 
of  some  copyhold  lands  to  plaintiff,  on  payment 
of  638i.  to  defendant  B.,  a  guinea  being  paid  in 
part ;  and  to  compel  the  lord  of  the  manor  to 
admit  plaintifE  in  fee  according  to  the  agree- 
ment, which  was  decreed ;  but  there  being  no 
tender  o£  a  surrender  to  the  lord,  and  conse- 
quently no  refusal,  he  was  to  have  his  costs. 
SayU  V.  Iteeret,  Gilb.  188. 

Decree  of  foreclosure,  mortgagor  to  surrender 
mortgaged  premises,  which  were  copyhold,  at 
cxncusu  of  mortgagee.  U'dl  t.  iVuw,  9  Dick. 
844. 

If  A.,  for  valuable  consideration,  undertakes 
to  surrender  a  copyhold  to  B.,  and  B.,  on  bor- 
rowing money  from  C,  enters  into  a  written 
ngrcoment  with  C,  that  he,  B.,  will  surrender 
the  same  copyhold  to  C,  by  way  of  mortgage 
security  ;  A.  is  not  justified  in  refusing  to  sur- 
render the  copyhold  to  B.,  because  he.  A., 
has  received  notice  from  C.  of  the  agreement 
between  him  and  B.  The  surrender  by  A.  to  B. 
does  not  prejudice,  but  promotes  that  agrecmcat. 
 V.  WalforA^  4  Buss.  372. 

Bond  executed  on  marriage  of  obligor,  con- 
ditioned to  settle  lands,  "  it  he  should  become 
{■cised  in  possession,"  afiectB  copyhold  ai  well  as 
freehold.   Prebbla  v.  JSt^hurtt,  1  Swanst.  580. 

Covenants  for  Title.] — A.  sold  cof^holds  in 
fee  simple  to  It.,  and  covenanted  to  snrrender, 
which  he  did  the  next  day,  and  entered  into  the 
the  usual  covenants  for  title.  Shortly  after- 
wuds,  the  copyholds  were  again  sold: — Held, 
that  the  covenants  for  title  either  ran  with  the 
land  for  the  benefit  of  the  second  purchaser,  or 
that  he  was  entitled  to  sue  on  them  in  the  name 
<^  the  fiist.  Bidden  v.  Biddell,  7  Sim.  629  ;  & 
L.J.,  Ch.  102. 

Qutere,  whether  covenants  for  the  title  <d 
•copyholds  run  with  the  land.  lb. 

Copyhold  lands  mortgaged  in  fee  by  lease  and 
release  as  freehold,  the  customary  heir  is  bound 
by  a  covenant  by  farther  assurance ;  bat  daring 
his  intBiu^  the  ootut  lefuaed  to  foreclose,  and 


would  go  no  further  than  directing  the  account, 
and  that  in  default  of  payment,  the  plaintifb 
should  bo  let  into  possession,  and  enjoy  till  the 
heir  should  attain  twenty-one,  at  which  time  he 
should  surrender,  and  a  day  was  given  to  show 
cause  aeainst  the  decree.  Spenoer  t.  Boms,  4 
Vcs-StS 

b.  Oonstrnotlon. 

Sams  Conitmetion  ai  at  Law.] — The  same 

construction  takes  place  in  copyholds  as  in  other 
law  conveyances.   Sutton  v.  Stone,  2  Atk.  101. 

Before  admittance,  mortgagee  may  bring  Inll 
of  foreclosure,  and  after  decree  an  ejectment  tor 
possession  of  the  premises,  Xb, 

The  surrender  of  copyhcdd  most  have  thesame 
construction  with  feoffments  at  law,  and  other 
conveyances,  and  not  as  a  will ;  and  if  the 
limitations  of  a  copyhold  arc  so  framed  as  that 
by  the  rules  of  law  they  are  void,  they  must  take 
their  fate,  and  no  intention  can  make  them  good. 
Locell  V.  tovell,  3  Atk.  11. 

LitB  Eitata.]— Surrender  of  copyhold  to  the 
use  of  surrenderor  for  life,  remainder  to  the  use 
of  A.  for  life,  remainder  to  the  use  of  the  child 
or  children  of  A.,  and  for  want  of  such  issue,  to 
the  use  of  B.  Semble,  A.  takes  an  estate  for 
life.  Widdous$o»  v.  Harrington  QEarl),  1  J.  Sc 
W.  B32. 

Tenant  for  life  of  a  copyhold  sold  his  estate, 
and  surrendered  it.  that  the  lord  mig^it  admit  A. 
the  purchaser;  the  copyholder  in  rcveruon 
entered,  and  recovered  at  law  ;  A,  was  relieved 
in  equity.   Anon.,  2  Free.  C.  C.  118. 

Land  surrendered  to  lord  is  not  vested  in  him 
as  a  trustee.    George  v,  ,  Amb.  627. 

Effect  of  surrender,  "  to  the  intent,  that  the 
lord  might  regrant  it  to  the  surrcmleror,  or  such 
other  person  or  persons,  and  for  such  life  or  lives, 
estate  or  interest,  as  should  be  agreed  upon 
between  the  lord  and  the  surrenderor,"  Walker 
V.  Abingdon  (^Earl),  10  L.  J.,  Ch,  239;  5  Jur. 
714, 

Joint  Tenaney.]  — A  dormant  surrender  ope- 
rates as  a  severance  of  a  joint  tenancy,  though  it 
is  revocable  during  the  lifetime  of  the  surren- 
deror.   Gale  V,  Gale,  2  Cox,  136. 

A  dormant  surrender  of  a  copyhold  (that  is, 
a  surrender  to  A.  on  condition  to  perform  the 
wilt  of  the  surrenderor)  will  vest  an  estate  in 
the  dormant  surrenderee  sufficient  to  support  the 
contingent  remainders  of  the  surrenderor's  will 
without  the  interposition  of  trustees  for  the 
purpose.  lb. 

Queerc,  whether  the  surrender  bya  joint  tenant 
to  the  use  of  his  will  would  per  se  effect  a 
severance  of  the  joint  tenancy.  Edwardi  v, 
CItampian,  3  De  G.  M.  &  G.  202 ;  23  L.  J.,  Ch. 
1 23.  And  see  Lee,  Ex  parte,  5'L.J.  (OiL)  E.  B. 
290. 

Intnided  Xarrlage.]— In  consideiatjon  of  a 
marriage  intended  to  be  had  betwixt  two  copy- 
holders, the  man  surrendera  his  copyhold  to  the 
use  of  him  and  his  intended  wife,  and  the 
survivor  of  them ;  and  the  woman.  In  like 
manner,  surrenders  her  copyhold  to  the  like 
uses :  the  man  dies  before  any  marriage  had  { 
the  woman  entets  and  enjoys  for  thirty  years. 
Declared  a  trust,  and  a  resurrcnder  and  accoant 
of  profits  decreed.  IlaMmond  v.  IRck*,  1  Tern. 
434. 

>    Eulwild  and  mill.]— A  copyhold  was  snib 
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rcDflcrcil  to  the  use  of  husband  and  wife  for 
their  lives,  and  the  life  of  the  longer  liver  of 
them,  and,  from  and  aft«r  the  decease  of  the 
fiun'ivor,  to  the  right  heirs  of  the  survivor  for 
ever: — Held,  that  the  hushaml  and  %vife  took  n 
veetol  estate  for  their  joint  lives,  as  well  as  fur 
the  life  of  the  survivor,  with  a  contingent 
remainder  in  fee  to  siidi  survivor.  Sue  d, 
Djniirr  v.  M'ihnn,  4  B.  A:  Alil.  H03  ;  2i  R.  U.  27r,. 

A  surrender  of  a  copyhold  to  husband  and 
wife,  and  tho  survivor,  and  after  the  death  of 
the  survivor,  to  the  right  heirs  of  Iwth,  vests  an 
immediate  fee-sinipic  in  the  husband  and  wife 
b?  entireties,  and  the  husband  cannot  alien  or 
devise  any  part  of  it,  but  on  his  death  thu  whole 
survives  to  his  wife  GrtarH  tl.  Creu  v.  Kintj,  2 
W.  BL  1211. 

A.  {Mtrchnses  copThold  estate,  and  tAkes  the 
sarrcmlcr  to  himself  and  liis  wife  and  daughter, 
and  their  heirs  :  ihe  husb.ind  and  wife  (as  one 
pereon)  take  a  moiety  by  entiititio*,  and  the 
daughter  the  other  moiety  :  the  hiir<hflnd  mort- 
gagw*  it  and  dies  :  voiil  for  tha  wliole,  and  no 
reUef  in  equity.  Jiack  y.  Andrenr,  2  Vcrn.  120  ; 
Pre.Cb.1. 

SnrrcndcT  to  the  use  of  C.  T.  daring  life,  and 
after  hl3  decease  to  the  use  of  such  one  or  more  of 
his  children  as  he  ahonld  appoint,  and,  in  default 
«f  appointment,  to  the  use  of  his  son  U.  T.  and 
the  heirs  of  his  body.  C.  T.  appointed  to  D,  T, 
for  life,  and  after  hia  death  to  K.  'i'.  and  £.  T. 
for  life,  OB  tenants  In  common;  and  aftertheirre- 
cpectivedcatlis  to  the  nseof  grandchililren: — 'Held, 
(bat  the  latter  limitation  teing  void  as  an  excess 
of  the  power,  the  estate  limitcil  in  the  surrender 
to  D,  T.  and  the  heirs  of  his  body,  was  a  valid 
remainder  in  tail,  expectant  on  the  estate  for  life 
of  K.  T.  and  E.  T.  an  tenants  in  common.  Dae 
d.  Aiehttlwn,  t.  W^onl,  12  Ad.  &  E.  CI ;  9  L.  J., 
<1.  B.  3S4. 

Surrender  of  a  copyhold  to  the  use  of  baron 
and  feme  for  their  lives,  and  heirri  and  assigns  of 
the  said  baron  and  feme,  and  for  dcfaiUt  of  such 
iGsae  to  the  right  heirs  of  the  surrenderors. 
This  is  an  estate  in  fee,  and  not  an  entail  in  the 
baron  and  feme ;  otherwise  had  it  been  the  case 
of  a  will.   Idle  y.GMtJt,!  P.  yf.  70. 

Fee  Simple  ConditiouL]  —  Copyhold  lands, 
which  by  custom  of  manor  are  incapable  of  being 
cntailetl,  are  yet  capable  of  such  limitations 
make  them  a  fee  simple  conditional.   Pullen  v. 
iliidleto»(Lirrd),  9  Mod.  483. 

X^nitable  Estatfl  1Ul.]->Equit8bIc  estate  tail 
in  copyhold  does  not  merge  by  accession  of  the 
iegal  fee.   JUercst  v.  Jame»,  6  Madd.  118. 

AuiciiM  of  SeversiQn.] — The  surrenderee  of  a 
copyhdd  is  nn  assignee  of  a  reversion  within  the 
ttatnte  of  32  H.  8,  c.  M,  and  may  maintain  an 
action  of  covenant  upon  a  lease  made  by  his 
surrenderor,  and  the  defen<lant  in  such  action 
cannot  protect  himself  by  alleging  the  invalidity 
of  the  lease    Whittoa  v.  Peaeoek,  8  MyL  &  K. 

Aa  to  construction  of  a  surrender  creating  a 
KDt.  Sec  Spindler  t.  Wll/ord,  2  Vem.  16. 

"Or"msa]iiiig  "And,"]— Inordertoeffectuate 
the  intention  of  the  parties,  the  court  will 
construe  the  word  "  or"  to  mean  "and,"  as  well 
ui  a  surrender  of  copyhold  premises  as  in  a 
wiU.   Wriffkt  T.  A«»jj,  S  Term  Rcj).  170 ;  1  B.  B. 


Similar  Namoa.] — John  Lealand  suncndeicd 
a  ccpyliuM  in  his  occupation  to  ihc  use  of 
Joseph  IjCiilnnd  and  John  Lealand,  his  son,  for 
tlioir  lives  and  the  life  of  ihe  survivor  :  remainder 
to  the  liL'iisof  the  bo«ly  of  thcsaid  John  Lealand, 
ton  of  .loscph  li. ;  remainder  to  the  right  heirs 
of  th;  said  John  Inland  :  — HlM,  that  the 
ultimate  iviruiJider  wm  meant  for  the  right 
heirs  of  .lohn  the  snrrtnilcior,  as  well  because 
John  till;  sm  rendercc  was  hofoiu  describwl  with 
tlie  addition  uf  the  son  of  Joseph,  as  of  the 
inanif  .'St  futility  of  giving  John  the  surrenderee 
nn  cstalc  in  tail,  and  nftcrwnnls  a  fee  in  suc- 
cession. Though,  if  ih'j  constriictioa  bad  been 
left  doubtful,  thu  ultimate  remainder  would  have 
continued  in  the  surrenderor.  lije  d.  UKcJinall 
V.  Fontri;  1)  Knst,  405. 

A  surrender  \«a»  made  in  181 G  to  the  use  tA 
John  G.,  of  S.,  and  Elizibcth,  his  wife,  for  their 
joint  lives  and  the  life  of  the  survivor  of  them. 
After  the  death  of  the  survivor,  the  property  was 
to  be  sold,  and  the  proceeds  divided  among  the 
children  or  other  issue  then  living  of  "  the  said 
Elizabeth  G."  and  another  person.  There  never 
was  such  a  person  as  Elizabeth,  the  wife  of  John 
G.,  of  S.,  but  there  was  an  Elizabeth  G.,  the  wife 
of  W.  G.,  of  B.,  a  niece  of  the  surrcntleror,  for 
whom  he  had  a  great  i-egard.  The  wile  of  John 
G.,  of  S.,  was  iianietl  ilannah.  Upon  a  conflict 
of  claims  between  the  children  of  Elizabeth  G. 
and  of  Hannah  G. : — Held,  that  the  surrenderor 
intended  bis  niece,  Elizabeth  G.,  and  that  her 
children  were  entitleil  to  the  property.  Garner 
V.  Gamer,  3  L.  T.  3»G. 

Desoription.] — A  steward  is  not  bound  to 
accept  ft  gencml  surrender  of  tenements  without 
describing  ])ai-ticularly  what  the  tenements  are, 
although  the  proposed  surrender  refers  to  a  pre- 
vious surrender,  in  which  there  was  a  description 
of  the  tenements.  Jtcff.  v.  SUhop'i  Stoke,  8  D. 
P.  C.  GOS  ;  4  Jur.  630. 

A  surrender  to  tiic  lonl,  in  the  absence  of  any 
custom  to  the  contrary,  shoulil  contain  an  accu- 
rate and  a  specific  description  of  the  tenements 
surrenderctl,  as  they  have  been  previously  de- 
scribed at  the  time  of  admission.  Ih. 

A  copyholder  surrendered  his  copyhold  cottage 
with  a  croft  adjoining,  and  a  common  right,  be- 
longing to  the  same,  "all  which  premises  (as  Iho 
surrenderor  describwl  them)  were  then  in  his  own 
possession  ; "  and  on  the  same  day  he  devised 
"  all  his  copyhohl  cottage  and  premises  then  in 
his  own  possession."  In  fact,  the  croft,  between 
which  and  the  cottage  and  ganlcn  there  \vaa 
only  a  gooseberry  hedge,  was  in  the  actual  occu- 
pation of  a  tenant  at  the  time  ;  yet  held,  tliat 
the  whole  passal  under  the  description  of  "all 
his  copyhold  cottage  and  premises  ; "  the  words, 
"then  in  his  own  posseshion,"  being  merely  a 
mistaken  descr^ition,  following  the  mistake  of 
the  surrender,  which  mentioned  the  croft  with 
the  rest  as  then  being  in  his  i>ossesaion.  Gooil- 
ri^H  d.  Lamb  v.  Peart,  11  East,  .58. 

A  surrenderee  of  copyhold  premises  has  a  right 
to  have  in  his  aduiittancc  a  description  of  the 
premises  corresponding  with  that  in  the  sur- 
render. Uayieard  v.  Jlaw,  6  H.  &  308  ;  30 
L.  J.,  Ex.  178  ;  4  L.  T.  510. 

Admisiions  on  the  court-rolls  of  a  manor  "  \mo 
posturft  bosci  et  subboscl,"  and  for  "  the  pasture, 
wood,  and  underwootl  of,"  &c.,  are  sulhcient  (o 

ris  the  land.   Doe  d.  Kinglake  v.  lieeisa,  7  C. 
456;  18L.  J.,  CP.  128. 
Ancient  ndmis&ions  of  n  copyholder  and  those 
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under  whom  he  claims  the  Innd,  by  the  descrip- 
tion of  tres  acras  patri,  may  be  construed  only  to 
carry  the  prima  tonnura,  if.  in  fact,  they  have 
eojoTed  no  more  under  each  aitmis-ions,  while 
another  han  had  the  after-crop,  ami  has  cut  the 
trees  and  fences,  scoured  the  ditches,  rcjiaired 
the  fences,  and  kept  th€  drains,  thou{!h  the 
copyholder  may  have  paid  all  the  rates  and 
taxes  which  was  in  hifl  own  wrong.  Stammer*  v. 
ZHzon,  7  Eiist,  2U0  :  3  Smith,  2(il  ;  8  R.  II.  R12. 

A.  being  tenant  of  copyhold  premises  at  Cron- 
dall,  under  four  eereral  admissions  to  the  use  of 
himself  for  life  and  of  such  pcraon  as  he  should 
appoint,  and  !o  default  of  appointment,  to  the 
use  of  himself  in  fee,  subject  to  certain  quit- 
rents,  and  being  seised  rml  possessed  of  other 
real  estates  in  Great  Britain  and  Ireland,  and  of 
a  leasehold  estate  held  under  two  leases  at 
Blansby,  dcTlsed  his  whole  real  estate  in  Innds  in 
Great  Britain  or  Ireland,  to  his  wife  for  life,  and 
after  her  death  to  b2  divided  between  his  two 
nephews  and  their  issue,  and  in  default  of  such 
issue,  to  be  divided  between  the  children  of  his 
nieces  ;  and  by  a  codicil  reciting  that  he  had 
ordered  all  his  estate  in  Great  Britain  and  Ire- 
land, after  the  decense  of  his  nephews  without 
issue,  to  be  divided,  he  revokal  the  same  ;  and 
before  that  division  devised  his  whole  real  estate 
to  B.  and  his  heirs  male,  and  devised  his  two 
leases  with  thcquit-rcnt^tof  his  lands  in  Crondnll 
and  in  Blansby  to  B.  after  liis  wife's  decense  : — 
Held,  that  B.,  after  the  wife's  death,  took  a  fee 
in  the  copyhold  premises.  CiUkbert  v.  Lem- 
priere,  3  M.  ft  8. 159. 

Bent  "Compounded  for."] — Where  there  is  a 
grant  of  a  particular  thing  once  sufficiently  as- 
certained hy  some  circumstance  belonging  to 
it,  the  additicm  of  an  allegation,  mistaken  or 
faJse,  respecting  il^  will  not  frustrate  the  grant ; 
but  where  a  grant  is  in  general  terms,  there  the 
addition  of  a  particular  circumstance  will  operate 
by  way  of  restriction  and  modification  of  sucli 
grant :  therefore,  where  one  having  customary 
tenements,  ocunpoundcd  and  uncompounded, 
surrendered  to  the  use  of  bis  will "  all  and  sin- 
gular the  lands,  tenements.  &c.,  whatsoever,  in 
the  manor  which  he  held  of  the  lord  by  copy  of 
court-roll,  in  whose  tenure  or  occupation  soever 
the  same  were,  being  of  the  yearly  rent  to  the 
lord  in  the  whole  of  it.  10«.  8^.,  and  compounded 
for"  : — ^Held,  that  the  words,  "md  compounded 
for,"  restrained  the  operation  of  the  surrender  to 
that  description  of  copyholds  then  belonging  to 
the  surrenderor.  And  that  the  words,  "  being  of 
the  yearly  rent,  &c.,of  4/.  10«.  SJrf.,"  which  were 
not  referable  to  any  actual  amount  of  his  rents, 
either  compounded  or  uncompounded,  though 
much  nearer  to  the  whole  than  to  the  com- 
pounded only,  could  not  qualify  or  impugn  that 
restriction.  iZflu  d.  Qtiudly  t.  Vernon,  &  East, 
61 ;  1  Smith,  818. 

Surrender  to  Usfli.] — A  surrender  to  uses, 
reserving  a  power  of  revoking  them,  may  be 
maintained.  Boddingttm  t,  Aberwthy,  6  B.  & 
0.  776  ;  8  D.  &  B.  626 ;  4  L.  J.  (O.B.)  K.  B.  181. 

Surrender  not  Tolutary.l — A.  surrenders 
the  reversion  in  fee  of  copyhold  lands  to  his  son 
to  lessen  the  fine  he  must  have  paid  in  case  it 
had  come  to  him  by  descent  j  after  his  son's 
treaty  of  marriage,  the  father  tells  the  wife's 
friends  that  this  copyhold  was  so  scttle<l.  in  con- 
sideration of  which,  and  of  some  leasehold  lands, 
a  marriage  was  had  and  2,0002.  portion  paid : 


this  surrender  of  the  copyhold  held  not  to  be 
voluntary  or  fraudulent.  Xirk  v.  Clarke,  Prt 
Ch.  27G. 

Voluntary  Conveyanoe.] — An  assignment  of 
personal  property  for  a  consideration  clearly  in- 
adequate is  fraudulent  as  against  creditors, 
under  the  13th  Eliz.  But  copyholds  not  being 
naturally  subject  to  debts,  a  conveyance  of  them 
could  not  be  fraudulent  against  creditors.  J/a- 
tbewt  T.  Fearer,  1  Cox,  276  ;  1  B.  R.  39. 

Kortgagei.] — Copyholds  being  mortgaged  to- 
gether with  fpeeholds." mortgagee  could  not,  by  any 
act  of  his,  defeat  crelitors  having  only  the  free- 
hold to  resort  to.  Copyhold  estate  not  assets 
for  specialty  debts  to  the  Crown.  Aldrich 
Cooper,  8  Vcs.  3S2,  393  ;  7  R.  K.  86. 

A  mortgagee  of  a  copyhold  could  not  tack  a 
judgment  to  his  morlKigL-,  because  no  judgment 
could  before  I  k2  Vict.  c.  1 10  affect  that  estate. 
Cannon  t.  Paek,  6  Vin.  222,  pL  6 ;  2  Eq.  Ca. 
Abr.  226,  pL  6. 

The  equity  of  redemption  of  a  mortgage  In 
fee  of  copyholds  is  made  legal  assets  by  3  it  4 
Will.  4,  c.  i04.  Bvnvll,  In  re,  liurre'l  v.  Smith, 
39  L.  J.,  Ch.  644  ;  L.  B.  9  Eq.  443  ;  22  U  T. 
263. 

Payment  of  creditors  out  of  a  copyhold  for- 
feited by  mortgage.   Amn.,  Cary,  7. 

Charge  of  Debts.!— The  Act  1  Will.  4,  c  47, 
enabling  a  tenant  tor  life  under  a  will  to  sell 
lands  for  payment  of  the  debts  of  any  testator 
whose  estate  "  by  law  shall  be  liable  to  the 

paj-ment  of  any  of  his  debts"  is  prospective, 
and  now  extends  to  copyholds,  althon^  they 
were  not  liable  to  the  payment  of  debts  what 
the  act  passal.  Branch  v.  Brincne,  2  De  G.lt 
Sm.  299  ;  17  L.  J.,  Ch.  43.->  ;  12  Jur.  7f>S. 

Introductory  words,  refei-able  to  all  testator's 
worldly  estate,  amounting  to  a  charge,  copyhold 
lands  are  liable  as  well  as  freehold.  In  this 
case  tiiere  was  also  a  copyhold  wiiicb  had  not  been 
surrendered,  this  was  also  declared  liable. 
Coombes  v.  Giht:on,  \  Bro.  C.C.273.  8.  P.,AVii- 
U$h  V.  Kentitk,  3  Bro.  C.  C.  257. 

Where  a  testator,  having  both  freehold  and 
copyhold  estates,  charges  h\i  real  estate  with 
payment  of  his  debts,  if  he  has  surrendered  the 
copyhold  to  the  use  of  his  will,  the  freehold  and 
copyhold  shall  be  appUed  rateably  ;  but  if  he  has 
not  surrendered  the  copyhohl,  it  shall  not  be 
applied  until  the  freehold  is  exliausted.  Grow- 
cock  V.  Smith,  2  Cox,  397. 

Under  a  devise,  that  all  testator's  debts 
"  should  be  first  paid  and  satisfied  ■' : — Held, 
that  a  customary  estate  surrendered  in  trust  for 
several  persons,  and  for  the  use  of  such  as  the 
testator  should  appoint,  was  subject  to  the  tes- 
tator's debts  ;  the  first  disposition  running  over 
all.  GodolpMn  -v.Penneeh,  2  Ves. sen. 271.  S.P., 
Bonaldt  v.  Feltham,  Turn.  4i  U.  418. 

Devise  of  allthe  testator's  "real"and  personal 
estate, "  subject  to  debts ; "  affects  copyhold  lands 
unsurrendered  for  the  benefit  of  the  creditors, 
there  being  no  freehold  lands  ;  if  there  had  been, 
it  would  have  been  otherwise.  Ithell  v.  Beans. 
1  Vcs.  sen.  215  ;  1  Dick,  132. 

By  a  marriage  settlement,  a  freehold  estate 
was  settled  on  husband  and  wife  for  their  livei, 
remainder  to  the  first,  &c.,  son  in  tail,  remainder 
to  trustees  for  500  years  to  raise  portions  for 
daughtere,  remainders  over ;  covenant  from  the 
liusband  to  settle  his  copyhold  estate,  to  the 
same  uses.  A  surrender  waB~nuLd&.bKf  SO  tcnn 
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wttR  limitciL  The  freehold  estate  not  being 
snfficicnt  to  raise  the  (Uu^htcrs'  portions  ;  de- 
creed thecopyholtl  estate  should  be  charpxl,  and 
liable  to  raise  the  portions.  Shuuldham  v. 
^ifUAaM,  2  Vern.  321. 

Qoserc,  whether  copyhold  lands  are  subject  to 
■equestration.  Carmarthen  (^MarquW)  r.  Jlaw- 
m,  3  tiwanst.  294. 

o.  Operation. 

Bamd  bjr  Lapse  of  Time.]— A  sait  to  compel 
the  lord  to  admit  a  tenant  according  to  the 
costom  of  the  manor  is  a  suit  to  recover  Innd 
vitbintbe  ineanin<t(tf  the  Statute  of  Umitations. 
3t;lWm.4,  c.  27.  ss.  2,  3.  ttaltergv.  Wrbb, 
39  L.  J.,  Ch.  677  ;  L.  K.  f>  Ch.  53 1  ;  18  W.  U.  :,S7. 

When  the  lord  has  scizwl  quous  juc  for  non- 
payment of  finea,  the  ripht  of  the  tenant  to  re- 
cover the  land  cannot  be  deomeil  to  have  first 
accrued  at  the  time  when  he  pays  or  tenders  the 
fines.  lb. 

Copyhold  lands,  of  which  W.'s  anctstor  was 
teoant,  were  seized  by  the  lord  quouaque  for 
non-payment  of  fines : — Held,  that  after  twenty 
jfeajs' discontinuance  of  possession  W.  was  barred 
by  3  &  4  Will.  4,  c.  27,  from  bringing  a  suit  to 
compel  the  lord  to  admit  him  as  tenant.  lb. 
S-.  P.,  Itev  T.  Ajarndl^s,  5  D.  P.  C.  19 ;  Phillipt, 
Er parte,  1  H.  &  W.  660. 

Legality  of  Irf>rd's  Title.]— The  legality  of  the 
title  of  the  lord  or  steward  who  admits  a  copy- 
hdder  is  immaterial,  pronded  the  admission  is 
in  pnnnance  of  a  surrender,  and  not  <^  a  Tolun- 
taiy  grant  from  the  lord.  Doe  d.  Burgetti  y. 
nmjuon,  I  &  P.  215  ;  6  A.  &  E.  S32 ;  2  H.  & 
W.461;  6L.J^  K.  B.  C7. 

BdatlAn  bsek  to  SnrrentteT.]— The  title  to 
copybolil  lands  relates  bock  from  the  time  of 
the  admittance  to  the  surrender  as  against  all 
persons  but  the  lord,  so  that  the  surrenderee 
may  recover  in  ejectment  against  the  surrenderor 
on  a  demise  laid  between  the  times  of  surrender 
and  admittance,  ffald/attd.  Woollamtv.  Clap- 
idii,4BaiT.1952;  1  Term  Bep.  600 ;  1  R.B.309. 
B.F.,  Smith  V.  Adamt,  18  Beav.  499  ;  23  L.  J., 
aLS25;  2Eq.  :;ep.517;  2W.R.  381.  &e  6  De 
0.,M.  it.  Q.  712  ;  24  L.  X,  Ch.  258  ;  18  Jur.  968  ; 
2W.E.698. 

An  admittance  of  the  surrenderee  before  trial 
will  maintain  ejectment  brotu^t  by  him  before 
admittuice,  npon  a  demise  laid  between  the  time 
of  Burrcnderand  admittance.  Doe  d.  Bennington 
V.  Hall,  16  East,  203.  And  see  King  v.  Turner, 
1  MyL  k  K.  4.>6  ;  2  L.  J.,  Ch.  188. 

A  devisee  of  a  copyhold  or  customary  estate, 
vhich  had  been  surrendered  to  the  use  of  the 
will,  having  died  before  admittanoe,  her  devisee, 
though  afterwards  admitted,  cannot  recover  In 
ejectment ;  for  his  admittance  has  no  relation 
to  the  last  legal  sarrcuder,  but  the  legal  title 
r.'jn^as  in  the  faeir  of  the  surrenderor.  Doe  d. 
^'fnm  V.  VemoH,  7  East,  8  ;  3  Smith,  6. 

The  customary  heir  of  a  copyhold  tenement 
cannot  maintain  tros^naa  vithout  entry,  but 
after  entry  there  is  a  relation  back  to  the  actnal 
title,  as  against  a  wrongdoer,  and  be  may  main- 
tain an  action  for  trespasses  committed  prior  to 
Hia  entry.  Bariutt  v.  6fuiWord  {£arl),  11  Ei. 
19;  24  L.  Ex.  281 ;  1  Jar.  (ss.)  1142;  3 
W.B.40e. 

Admittanoe  on  Tnists.] — ^Where  a  lord  admits 
a  tenant  npon  the  trusts  of  an  indenture  referred 
to  in  the  snnender,  be  is  to  be  considered  as 


consenting  to  those  trusts,  and  is  bound  by  them 
uitOQ  the  death  of  the  trustee  without  an  heir. 
n'eavsr  v.  Jifaide,  2  Uoss.  &  M.  07. 

Sights  of  Administrator.] — One  who  is  ad- 
mitted tenant,  upon  a  claim  as  an  administrator 
de  bonis  non  to  the  grantee  of  a  copyhold  pur 
autre  vie,  having  no  title  in  such  character, 
cannot  rticover  in  ejectment  by  virtue  of  such 
admission,  as  upon  a  new  and  substantive  grant 
of  the  lord.  JSmwAc  d.  Foree  v.  F^jrte,  7  East, 
lyC  ;  3  Smith,  191. 

Eemaindermen.] — Devisees  of  contingent  re- 
mainders in  a  CDpylioliI,  not  being  in  the  seisin, 
cannot  make  a  surrender  of  their  interest;  nor 
will  such  a  surrender  operate  by  estoppel  against 
the  parties  or  their  heirs.  D.'v  d.  Jtlac^U  t. 
Ttimkim,  11  East,  185  ;  10  R.  R.  467.  And  see 
Doc  d.  Liulujigton  v.  Landaff,  2  Bos.  &  P.  (N.B.) 
431  ;  9R.R.  682. 

A„  a  copyholder  tor  life,  remainder  to  B.,  sur- 
rendered his  own  and  B.'s  estate  (over  which 
latter  he  had  no  control,  and  by  which  he  let  in 
B.'8  remainder),  and  took  a  now  copy  for  the 
lives  of  himself,  C.  and  B.  successively  ;  and  on 

A.  's  death,  after  twenty  years  hml  run  against  B., 

B,  entered  on  the  possession  then  vacant  ;— 
Held,  that  as  against  C,  who  had  no  possession 
and  no  title,  B.  might  defend  his  legal  title, 
coupled  with  possession,  in  ejectment,  however 
twenty  years'  adverse  possession  by  A.  might 
have  barred  B.'b  possessory  right  as  against  bim, 
or  might  have  tlUabled  B.,  if  he  had  continued 
out  of  possession,  from  recovering  in  ejectment. 
Doe  d.  JJurrovgh    Beade,  8  East,  353. 

Heir<Apparent.] — If  the  heir-apparent  of  a 
copyholtlcr  in  fee  surrenders  in  the  lifetime  of 
his  ancestor,  and  survives  bim,  the  heir  of  such 
surrenderor  is  not  estopped  by  that  surrender  of 
his  ancestor  from  claiming  against  the  sur- 
renderee. Goadtitle  d.  Faulkner  v.  Jioree,  3  Term 
Rep.  305  ;  1  R.  R.  719. 

To  Uses  of  Will.] — A  surrender  of  copyhold 
lands  to  the  use  of  a  will  only  operates  on  the 
estate  which  the  sarrenderor  has  at  the  time  of  the 
sarrcnder.  Doe  d.  Ibbot  v.  Otwling,  6  Term  Rep. 
63.  And  see  Prankerd  v.  Pranherd,  1  Sim.  &  S.  1 , 

The  effect  of  the  Wills  Act  (7  WilL  4  &  1 
Vict,  c  26),  8.  3,  is  to  enable  a  copyholder  to 
devise  his  estate  in  every  case,  dispensing  with 
a  surrender  to  the  use  of  the  will,  but  leaving 
the  estate  in  ^e  ctistomary  heir  till  the  admit- 
tance of  the  devise.  OarUmd  v.  Mead,  40  L.  J., 
Q.  B.  179  ;  L.  R.  6  Q.  B.  441  ;  24  L.  T.  421 ;  19 
W.  R.  1156. 

Where,  therefore,  a  copyholder  devised  his 
estate  to  two  trustees,  appointing  them  guar- 
dians of  his  customary  heir  who  was  an  infant, 
and  the  devise  was  entered  on  the  court- rolls, 
and  after  proclamations  the  tmstees,  who  had 
not  disclaimed  the  devise,  did  not  come  in  to  be 
admitted,  bat  tendered  the  infant  heir  for  ad- 
mittance, and  the  lord  refused  to  admit  him  on 
the  ground  of  the  devise  : — Held,  that  the  lord 
could  not  seize  qnoosque  for  want  of  a  tenant. 
Ih. 

A  copyholder  has  a  right  to  surrender  to  the 

use  of  his  will,  though  there  is  no  instance  of  it 
upon  the  records  of  the  manor.  Chwtvh  t. 
Mundy,  15  Ves.  403. 

A  custom  in  a  manor  that  copyholds  shall  not 
be  surrendered  to  the  use  of  a  will,  is  bad.  Pike 
V.  IVkite,  8  Bio.  C.  C.  286.  -  i 
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A  copyholder  in  fee  havinf^  surrendered  to  the  i 
use  of  bis  will,  ancl  af  ternranls  surrcmlenn2  to 
new  particular  uses,  with  reversion  to  himself  in 
fee,  is  in  by  t.bo  old  use,  and  may  devise  the  re- 
version without  any  admittance,  or  fresh  sur- 
render to  the  use  of  his  will.  !t%rttstovt  d. 
Gnwer  v.  Cttnnmgham,  2  U'.  BL  1046. 

Qaasre,  whether,  after  forty  years'  possession 
of  a  copyholii  nndier  a  will,  a  snirenaer  to  the 
use  of  the  will  shaU  not  be  presumed.  Ltjfurd 
T.  Ct/uMrd,  1  Vem.  195  ;  2  Ch.  Ca.  150. 

 Selief  against  Merffer.J—A  tenant  who 

by  the  custom  of  a  manor  hiid  no  power  of  de- 
vising his  estate,  except  by  creating  two  long 
terms  therein,  which  were  devisable,  granted 
such  terms  to  A,,  who  was  his  tenant  from  year 
to  year,  and  devised  the  estate.  The  Court  of 
King's  Bench  having  decided  thnt  the  terms  had 
merged  in  the  estate  from  year  to  year  : — Held, 
by  the  Master  of  the  Eolls,  on  demurrer,  that 
the  devisee  had  no  equity  against  the  customary 
heir,  to  bo  relieved  a^inst  the  merger,  though 
effected  by  mistake.  Woodmaa  v.  TUig,  1  L. 
J.,  Ch.  169. 

And  tec  7  Will.  4  &  1  Tfct.  c.  26,  a.  S,  repeal- 
ing an  Gw.  3,  c.  192. 

  Ssreral  Dsviieei.] — Where  a  copyhold 

surrendered  to  the  use  of  a  will  was  devised  to 
six  persons,  of  whom  one  offered  to  be  admitted, 
but  the  lord  refused  to  admit  him  : — Held,  that 
the  lord  ought  to  have  admittctl  liim,  and  could 
not  seize  qnousque.  lioe  d.  Ashtan  v.  JIutton, 
2  Wils.  K.  B.  162. 

 Want  of  Surrender  Supplied— In  Favonr 

of  Belatioiu.] — The  want  of  a  surrender  of  copy- 
hold estate  to  the  use  of  llie  will  was  supplied  in 
favour  of  a  widow,  against  co-heiresses,  daughters 
of  the  devisor,  married,  and  infant  grand- 
■  daughtCTS  by  deceased  daughters.  The  Lord 
Chancellor  was  of  opinion,  that  in  supplying  a 
surrender  the  court  was  to  look  only  to  the  ob- 
ject, not  to  the  circumstances  of  the  parties,  as 
whether  the  heir  has  a  provision  or  not.  HilU 
V.  Downton,  5  Ves.  557. 

The  want  of  surrender  snpplied  for  a  widow 
against  collateral  heir,  viz.,  a  sister,  whether  pro- 
vided for  or  not.  As  to  a  son,  qnmre.  Fielding  v. 
Winwood,  16  Ves.  90. 

The  want  of  a  surrender  supplied,  even  though 
the  wife  had  a  provision  under  a  settlement. 
Smith  V.  Baker,  1  Atk.  386. 

Sec  Cluipman  v.  Gibson,  .1  Bro.  C.  C.  229 ; 
Ckurck  V.  Mundy,  12  Ves.  426. 

Feme  covert  (heiress-at-Iaw)  and  her  hnsband 
being  drawn  in  to  enter  into  articles  for  supply- 
ing the  defect  of  a  surrender  of  copyholds  to  the 
use  of  a  will,  whereby  they  were  devised  to  the 
plaintiff ;  the  plaintiff  not  allowed  to  carry  these 
aclicles  into  execntion,  in  respect  of  the  fraud, 
And  uainst  feme  covert,  Preeta*  v.  Waiey< 
Pre.  Ch.  76. 

A  surrender  supplied  for  a  limited  interest  (a 
wife  for  life),  though  the  devisees  over  (nephews 
and  nieces)  were  not  entitled  to  have  it  supplied 
for  them.   Martton.  v.  Gowan,  3  Bro.  C.  C.  170. 

Testator  seised  of  freehold  and  copyhold 
estates  in  certain  conntics  devised  all  his  lands 
and  hereditaments  in  those  counties  to  his  wife 
for  life,  remainder  to  his  first  and  second  sons  in 
tail,  remainder  to  his  wife  in  fee,  the  court  would 
not  supply  the  want  of  a  surrender,  there  being 


freehold  ntatcs  to  answer  the  wonls  of  the  de- 
vise, ili'bituraif  V.  Mitbourae,  1  Cos,  2ii ;  S 
Bro.  C.  C.  64. 

A.,  having  made  a  surrender  of  copyhoM,  left 
it  in  tholnmlsof  tenant,  who  took  it  in  order  to 
be  presenteil ;  A,  afterwards  deviaetl  the  estate 
to  his  children,  but  the  tenant  ncglectetl  b)  pre- 
sent the  surrender : — -Held,  that  the  surrender 
ought  to  bo  made  goo<l,  and  decreed  that  estate 
should  bo  enjoyed  nccoixling  to  the  will.  Lloyi 
V.  Jlartim,  2  Bro.  P.  C.  2S1. 

It  made  no  difference  in  supplying  a  surrender, 
that  tlie  custom  required  a  surremlcr  to  trustees 
to  the  uses  of  the  will,  or  that  the  only  provision 
was  an  annuitv  issui  ng  ont  of  the  copyhold  itself. 
Vi-'Ulilich  V.  Stattack,  6  Miuld.  361. 

Where  the  owner  of  a  freehold  and  copyhold 
estate  (the  latter  of  which  could  not  be  devised, 
but  by  conveyance  to  a  trustee,  and  declaring 
use-s  by  will),  devised  to  his  youngest  son  all  his 
me^uagcs  and  tenements,  the  court  would  not 
supply  a  surrender,  or  put  the  heir  to  election, 
though  the  devlso  was  to  a  younger  child.  IIoi<}- 
$i>a  v.  Merest,  9  Price,  556. 

Surrender  not  supplied  for  a  child  under  a 
devise  in  general  terras,  not  mentioning  copyhold 
estate,  and  not  execute«l  to  pass  the  freehold. 
Sampgan  v.  Suvipson,  2  V.  &  B.337, 

Surrender  not  supplied  for  A  child  against  a 
grandchild  unprovided  for.  Want  of  surrcnilcr 
supplictl  in  the  case  of  a  deed,  as  well  as  a  will, 
but  upon  the  same  principle  aa  in  the  case  of  a 
will,  or  the  execntion  of  a  power,  i-e.,  for  and 
against  the  same  person.  Jiagere  t.  Marehalt, 
17  Ves.  294. 

Surrender  supplied  for  yoong^  children,  the 
heir  having  a  provision  nnder  the  will  or  other- 
wise, without  resard  to  the  amount.  Gar»  v, 
Oarn,  16  Ves.  2(J8.  S.  P.,  Macey  v.  Shurmer,  1 
Atk.  389 ;  Piko  v.  ^V7tite,  3  Bro.  C.  C.  286 ;  Sard- 
Iiam  V.  liobertt,  1  Vem.  132. 

Where  a  testator  devised  his  copyhold,  being 
borough  English,  to  his  eldest  son,  and  houses  to 
his  youngest  son,  the  houses  being  soon  aftcrwanls 
burnt,  and  never  having  been  entered  upon  by 
the  younger  son,  the  court  would  not  supply  the 
want  of  a  sun-ender.  Cooper  v.  Cooper,  2  Vem. 
265. 

A  testator  devised  all  his  cottages,  messuages, 
lands,  tenements,  and  hereditaments,  whatsoever, 
to  bis  daughter  B.,  and  the  heirs  of  her  body,  to 
enter  upon  at  the  age  of  twenty-one.  B.  married 
the  plaintiff,  and  upon  a  bill  to  have  the  defect  of 
surrender  supplied  and  transferred,  it  was  held, 
that  tbe  copyhold  passed  to  B.  by  the  general 
words.  Anarcwt  v.  Walltr,  6  Vin.  Abr.  287,  pL  12. 

Equity  would  supply  the  want  of  a  surrender 
as  well  for  an  elder  son  as  a  younger,  in  case  of 
gavelkind  copyhold,  if  it  appeaml  to  be  the 
intent  of  the  will  that  the  eldest  son  shall  have 
the  copyhold,  payin<i  a  legacy  thereout  to  the 
youn?er  son,    liradlcy  v.  Bradlfy,  2  Vem.  1C3, 

Defective  surrender  of  copyhold  could  not  be 
supplied  for  grandchildren.  Perrg  t.  W'hiiehead, 
6  Ves.  S44. 

Equity  would  not  supply  the  want  of  a  surren- 
der in  behalf  of  a  natuml  child.  Purtalicr  v. 
Rohinxon,  Pre.  Ch.  475  ;  Gilb.  Eq.  Rep.  139.  But 
if  it  had  a  leg.icy  from  the  father,  payable  at 
twenty-one,  would  allow  maintenance.  Cricbett 
V.  J)olby,  3  Ves.  12. 

Testator,  by  his  will,  taking  notice  that  he  bad 
not  surrendered  copyhold  estates  which  he  de- 
vised, hut  directing  his  sou  to  convey  them,  aul 
devising  to  the  son  other  estates,  though  the  cc^y  • 
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ho!.ls  were  not  devisable  by  costora,  the  snmn- 
(icrs  were  <lccree<l  to  be  made.  Mardell  v, 
M'tiriell,3Bm.C.  C.  116. 

Qtuere  whether,  after  forty  years'  possession 
of  s  copyhoM  under  a  will,  a  snrrender  to  the 
we  (tf  the  ■will  shoiild  not  be  presumed.  Lyford 
M.  Gncard,  1  Vem.  195  ;  2  Gli.  Ca.  150. 

Dense  in  (pcneral  terras  of  all  the  residnc, 
and  lemainder  of  real  and  personal  estate,  to 
se^thcws  and- nieces,  not  being  for  cmlitors,  wife, 
or  children,  was  not  safficient  to  raise  a  case  of 
election,  or  for  supplying  the  want  of  surrender 
of  copyhold  land,  contiguous  and  intennixal 
with  freehold  against  the  heir.  Judd  v.  Pratt, 
15  Vcs.  390. 

A  tertstor  being  entitled  in  revereion  to  copy- 
lioldi  and  in  possession  to  freeholds  ^  bis  will  in 
18M,deTised  his  freehold,  leasehold,  and  copyhold 
(States,  to  his  wife  for  life,  with  remainder  to  his 
three  younger  children.  In  1S07  he  made  another 
iriil,  commencing  with  the  words,  "This  is  the 
last  will  and  testament,"  and  thereby  he  gave  all 
bis  real  and  personal  estates  to  his  wife  for  life, 
aod  after  her  death,  all  his  "pn^wrty"  and 
effects  to  all  bis  children  equally,  except  his 
eldest  son.  The  testator  died  in  1807.  In  lS:il 
the  rcverpion  of  the  copyholds  fell  into  posssssion : 
—Held,  that  the  court  would,  if  necessary,  supply 
3  snrrender  in  favour  of  the  objects  to  whom  the 
ISist  will  expressly  devised  the  copyholds.  Free- 
M«  V.  Freeman,  Kay,  479.  Affirmed,  23  L.  J., 
a838  ;  2W.  R.  638. 

Held,  also,  that,  as  there  was  freehold  property 
npon  which  the  jienoral  devise  in  the  secoml  will 
conlil  operate,  there  was  no  gi'ound  for  deciding 
that  it  revoked  the  intended  devise  of  the  copy- 
boWs  by  the  former  will.  lb. 

Qmcre,  whether,  in  the  absence  of  a  special 
enstom,  it  was  necessary  to  surrender  a  reversion 
or  temaiader  in  copyholds  to  the  use     a  will. 

li. 

A  will,  so  called,  of  copyholds,  does  not  operate 
strictly  as  a  devise,  but  rather  as  a  designation 
of  the  person  to  take  onder  the  previous  surren- 
dff ;  analogous,  in  some  respects,  to  the  appoint- 
nent  d  a  ttse  under  a  power  created  by  deed. 

A  E^her  is  a  judge  of  the  quantum,  and  also 
of  the  time  when  his  daughter's  provision  shall 
take  placL; ;  and  a  limitation  to  a  daughter,  on 
failure  of  issue  male  of  ^n  eldest  son  or  sons,  is 
not  too  remote,  but  shall  be  considered  as  a  pio- 
visioD.  Gariitg  r.  JV1»A,  S  Atk.  191. 

A  father  limited  a  copyhold  estate  to  a  first 
im  in  tail,  and  to  a  second,  third,  fourth,  and 
fifth  son ;  but  not  having  surrendered  it,  the 
second  son  brought  his  biU  to  have  the  want  of 
the  snrrender  supplied.  The  court  decreed  it  to 
>11  the  sons,  in  the  same  order  that  the  lather 
wfi  it ;  for  where  it  did  not  introduce  a  hardship, 
or  leave  other  children  in  distress,  the  court  would 
•loajs  decree  the  provision  made  for  one  child 
to  be  as  extensive  as  he  intended.  Ih. 

CoMttuction  of  a  residuary  devise  as  including 
the  general  words  "estate  andcfl'efita"a 
copyhold,  not  surrendered  in  favour  of  a  younger 
wn,  sulqert  to  debts,  the  will  reciting  that  the 
eJctt  son  was  provided  for,  and  no  freehold 
estate.  J'eitHingttm  v.  Pmningfm,  1  V.  &  B.  406. 

A  devise  of  "  all  my  real  estate  "  would  carry 
copyhold  surrendered,  and,  if  no  freehold,  (for 
faTonred  objects)  copyhold  not  suiTcndered. 
Untumrtk  T.  Gm,  6  Hadd.  363. 

Bevise  of  copyhold  estates  in  general  terms,  to 
a  child,  passed  all  copyholds  surruidered  and  not 


surrendered,  to  the  use  of  the  will.  £htiU  y. 
Clitberow,  10  Vcs.  ii8lf. 

Customary  heir  was  bound  to  elect,  claiming 
copyhold  not  dtdy  surrendered  to  use  of  wi£ 

Ih. 

Copyholds  pas.=;cd  under  a  general  devise. 
Reeve*  v.  linker,  18  Beav.  372  ;  2  Eq.  Kep.  476  ; 
23  L.  J.,  CIl  Xm  ;  18  Jur.  688  ;  2  W.  R.  3.14. 

Copyholds  held  to  pass  under  a  will  by  the 
word*  "moneys,  property,  and  effects,"  aided 
by  the  context,  i^eatjidd  v.  Copper,  27  Bcav. 
3S8. 

Devise  of  a  house  as  leasehold,  which  afterwards 
turned  out  to  be  partly  Icastliold  and  partly 
copyhold  :— Hold,  to  be  a  vnli'l  i^ift  of  the  whole 
of  the  property,  lituk  v.  CaUomty^  7  \V.  lU 
638. 

 In  Pavoor  of  Crttlitora,] — Defect  in  anr-' 

tender  of  copyhold  to  use  of  will  8up))lt(-<l  in 
favour  of  creditors.  Ithell  v.  Beane,  Dick,  132  ; 
1  Ves.  sen.  21.'). 

If  copyhold  estate  was  devised  for  debts. 
HDlmex  V.  aigkill,  12  Ves.  216;  8  R.  B.  323. 
8.  I'.,  Kidney  v.  Gmfsmaher,  12  Ves.  136. 

Surrender  supplied  for  creditors,  though  there 
was  freehold  specifically  devised  by  tho  same 
will.  Bixby  v.  Ealey,  2  Bro.  C.  C.  325  ;  Dick. 
698. 

Where  a  man  devised  his  real  estate  to  be  sold 
to  pay  debts  and  pecuniary  legacies,  and  subject 
to  bis  debts  ana  legacies  devised  his  personal 
estate  to  his  sister,  the  court  would  not  supply 
the  defect  of  a  surremler  of  the  copyhold  to  the 
nsc  of  the  wife,  if  the  other  estates  sufficed  to  pay 
the  debts.  Maliahar  v.  Mallabar,  Forrest,  78, 
S.  P.,  Drake  v.  Itobimon,  1  P.  Wms.  443. 

Equity  would  supply  the  ivantofasnrrender  of 
a  co[>yhold  when  it  was  devised  for  the  provision 
for  younger  children,  or  in  f.iTour  of  creditors,  or 
a  purchaser.   Bradley  t.  Bradley,  2  Tern.  163. 

 In  favonr  of  Charity.] — Surrender  of  a 

copyhold  not  supplied  to  substantiate  a  devise  to- 
a  charity,  where  there  were  prior  limitations  to- 
strangers.   Att,'Gen.  T.  Bowntng,  Amb.  671. 

Tenant  for  Life.]  —  The  admittance  of  a 
tenant  for  life  upon  a  surrender  to  the  use  of  a 
will,  enures  as  to  the  admittance  of  those  in 
remainder,  so  as  to  vest  the  estate  in  them. 
Smith  T.  eiatteocb,  4  C.  B.  (KA)  SS7 ;  27  L.  J., 
C.  P.  192 ;  6  W.  B.  487. 

Where  a  testator  devised  a  copyhold  to  his 
wife  for  life,  and  at  her  death,  equal  shares  to 
her  six  children  as  tenants  in  common,  and  the 
widow  after  his  death  was  admitted ;  and 
after  the  death  of  three  of  the  children,  the 
eldest  son  got  himself  admitted'  after  proclama- 
tion to  the  whole  estate,  as  heir,  but  it  appeared 
that  a  younger  brother  was  alive,  and  there  was 
no  evidence  of  the  decease  of  one  of  the  sisters : 
—Held,  that  the  cl(kst  son  could  not  maintain 
ejectment  for  more  than  four-sixths  o£  the  whole 
estate,  lb. 

Feme  Corert.] — Feme  covert  cannot,  at  law, 
make  will  of  copyhohl  lands  surrendered  by  her 
before  marriage  to  the  use  of  her  will ;  nor 
can  she  declare  the  use  of  the  surrender.  Georye 
d.  ThorJihury  v.  ,  Amb.  tJ27. 

Such  a  surrender  becomes  void  or  suspended 
by  marriage,  lb. 

A  custom  for  feme  sole  to  bar  without  sur- 
[  render  and  private  examination  is  bad. 
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A  feme  covert  having  power,  under  articles  of 
separation,  to  dispose  <ff  her  estate.  Qiuerc, 
whether  her  surrender  of  the  copyright  is  ecxxl. 
CoBiptim  V.  CiilllHton,  2  Bro.  C.  C.  877  ;  1  H.  Bl. 
334  ;  2  11.  R,  78H. 

If  a  copyhold  is  surrendered  to  snch  uses  as  a 
feme  covert  shall  by  will  or  codicil  appoint,  a 

Saper,  purporting  to  be  a  will,  though  made  by 
er  liTing  with  her  hosband,  is  a  good  execution. 
J)river  d.  Berry  t.  Thompton,  4  Tatint.  291 ;  13 
B.B.6S2. 

Xflbot  of  55  Geo.  S,  e.  192.]— The  53  Geo.  3, 
e.  192,  extended  only  to  supply  surrcndere  in 
form,  but  not  surrenders  in  suuiiancc :  therefore, 
where  a  feme  covert  omitted  to  surrender  to  the 
use  of  her  will : — Held,  that  the  case  was  not 
within  that  statute.  Due  A.  Nethereote  v.  Battle, 
X  D.  &  B.  81  :  5  B.  &  Aid.  41)2. 

Since  66  Goo.  3,  e.  192,  a  copyhold  estate 
will  pass  under  a  general  devise  en  all  the  tes> 
tator  8  real  estate,  although  there  was  no  previous 
surrender  to  the  use  of  liis  will,  Dec  d.  C'larlu-, 
T.  Ludlam,  6  M.  &  P.  48  ;  7  Bing.  275  ;  9  L.  J. 
<0.S.)  C.  P.  74. 

But  copyholds  which  have  been  surrendered  to 
-the  use  of  the  will  do  not  pass  bjra  general  dcvist; 
'Of  the  real  estate,  wliercthc  will  was  made  before 
65  Geo.  3,  c.  193.  Dit^  d.  .Smith  v.  Hh-if,  5  1!.  & 
Ad.  695  ;  2  N.  A;  M.  079  ;  3  L.  J.,  K.  B.  78. 

A  copyhold  was  surrcndci-etl  to  tlic  use  of  A. 
for  life ;  remaimler  to  such  person  or  [arsons 
and  for  such  cstateor  estate*  as  A.  should  appoint 
by  n-ill,  executc<l  in  tlic  presence  of  and  attested 
by  three  witnc^sjs ;  remainder,  in  default  of  such 
appointment,  to  the  use  of  A.  in  fee.  After  5') 
Geo.  3,  o.  192,  A.  devised  to  B.  byawille-iecuted 
in  the  presence  o£  two  witnesscss  only  : — Held,  a 
good  devise  of  the  remainder  in  fee,  and  lliat  the 
want  of  a  surrender  to  the  use  of  this  will  was 
■aided  by  the  statute.  Dm  d.  HiekmaHV.  Uirkman, 
1  N.  &  M.  780 ;  4  B.  &  Ad.  66;  1  L.  J.,  K.  B. 
.238. 

Equitable    Interest  —  Devise   before  the 

Statute.]— Before  55  Geo.  3,  c.  192,  general 
words  of  devise  included  a  lejial  estate  in  copy- 
holds surrendered  to  the  uses  of  the  will  by  force 
t)f  the  intention  shown  by  the  surrender  that 
such  general  words  should  include  it ;  and  when 
the  question  is  uf  an  equitable  estate,  some 
intention  mast  bo  shown  that  snch  general 
words  should  include  it  ultra  the  words  them- 
selves. Tort-e  V.  Browne,  6  H.  L.  Cas.  655  ;  24 
L.  J.,  Ch.  757. 

d.  Vode  of  Surrender  and  Admittance. 
Statute.]— r<7>y/«'W  Aet,  1894,  *.  84. 

By  Steward  out  of  the  Hanor.] — Previously  to 
4  &  5  Vict,  e.  3.'i,  an  a<lmittance  to  a  copyhold  by 
the  stewanl,  as  such,  out  of  the  manor,  was  bad : 
but  it  might  have  been  good  if  made  in  virtue  of 
a  special  authority  given  by  the  lonl,  or  such 
admittance  might  Imve  been  validated  by  the 
ratification  and  adoption  of  the  lord,  aud  noti- 
fication to  the  homage.  Doe  d.  QvUi-ridgc  v. 
Sowerby,  7  C.  B.  (».S.)  599  :  29  L.  J.,  C.  P.  291  ; 
6  Jur.  (N.S.)  870 ;  2  L.  T.  150  ;  8  W.  B.  893. 

By  Lord.] — A  grant  by  the  lord  in  person  is 
good,  thouph  it  purportfi  to  be  made  at  a  court 
within  the  nmnor.  which  is.  in  fact,  out  of  the 
manor,  D.^t-  d.  Lcacli  v.  Whitalcer,  a  D.  &  Ad. 
109 ;  3  N.  Jc  M.  225. 


Befostl  by  Sttmnl  nt  of  Oonrt]— A  person 
claiming  to  be  Emitted  as  heir  toacoi>yhoU 
need  nut  tender  himself  to  be  admitted  at  the 
lord's  court,  it  the  steward,  upon  application  to 
hini  out  of  court,  has  refused  to  admit  him.  Dm 
d.  Jivrrtll  T.  Bellaviy,  2  M.  &  S.  87  ;  14  B.  B. 
595. 

Karried  Womaa.]— A  feme  covert  who  sur- 
renders copyhold  lands,  onght  previously  to  be 
examined  separately  from  her  husband  by  the 
steward  of  the  manor.  Dria-r  d.  Berry  v. 
TkiniijMon,  4  Taunt.  294  ;  13  R.  R.  592. 

But  by  special  custom  she  may  be  separately 
examined  before  two  custranary  tenants,  lb. 

A  feme  covert  entitled  to  a  copyhold  surren- 
dered it,  after  secret  examination  by  the  steward, 
to  the  use  of  her  husband  with  his  assent,  testi- 
fied by  his  immediate  admittance  : — Held,  that 
this  surrender  was  valid.  Seaman  v.  Maw,  3 
Bing.  378  ;  11  Moore,  C.  P.  243  ;  4  L.  J.fOA) 
C.  P.  97. 

As  to  a  surrender  of  copyhold  estate  by  feme 

covert,  with  her  husband's  privity  and  consoit, 
but  without  his  having  actually  joined  in  the 
act.    ToyUir  v.  Philipji,  2  \'es.  sen.  23. 

Husband  and  wifosurrondercil  the  wife'scopy- 
holds  to  the  mortgagee  in  fee,  ixwerving  the  power 
to  redeem  to  the  husband  and  liis  bcits ;  the 
husband  afterwards  rclcaso]  his  equity  of  re«lciiii>- 
tion  to  the  mortgnpec ;  the  mortgagee  ciitercil 
into  the  pns-iession,  and  the  linsljand  afterwariU 
died  : — Held,  tliat  the  wife  was  entitled  to  n- 
dcem.  Itim  v.  llielu,  2  Sim.  &  S.  403  ;  4  L  J. 
Co.B.)  Ch.  So. 

A  w(»nan  sciscil  of  coiiybohls  cxccutol  a  sui^ 
render,  jointly  with  her  hunb.iiid,  to  such  uims 
as  her  husband  should  ajipoint,  and  in  dof.iult 
of  appointment,  to  iiim  in  fuc,  but  no  admit- 
tance  was  entLTcd.  The  liusbiml  then  csccntcil 
a  conveyance  of  the  copyholds  to  a  purcliawr, 
but  still  there  was  no  admitiancn.  The  plain- 
I  iff,  who  claimed  under  the  pui-cliascr,  filed  a  bill 
to  restrain  an  action  of  eicctmcut  by  the«n>y- 
hold  heir  of  the  wife,  and  to  compel  a  surrender 
to  complete  his  title: — Hehi,  that  the  husband 
had  no  [wwcr  to  make  perfect  the  titlewhich  ht. 
as  a  volunteer,  took  imperfectly,  and  no  person 
claiming  under  him  could  ask  that  his  defective 
title  shoultl  be  made  complete  ;  and  the  bill 
was  dismissed.  Siitcerby  v.  Qutterlige,  18  L.  J., 
Ch.  9. 

 Freebanoh.] — A  surn-nder  by  a  wife  cf  a 

copyhoMer  with  his  consent,  and  after  hnvin? 
bx-n  separately  examined,  to  the  use  of  a  par- 
chnser  from  the  assignees  ui  the  husband,  who 
had  become  banki-upt,  is  effeetual  to  bar  her 
right  of  fitobcnch,  if  any  such  existed  by  s[XH-ial  I 
<'u,.;<mi,  although,  at  the  time  of  such  sunx'uiliT.  | 
the  jjureliase  not  liaving  ticcn  completed,  the 
purchaser  had  not  any  legal  estate  in  tlic 
preuiiocs.  Wood  t.  Lambirth,  \  Ph.  8  ;  5  Jur. 
741. 

Frcel)ench  can  be  barred  by  a  mere  devise  I 
without  a  siincnder  to  the  use  of  the  wilL  I 
Thirty  V.  n.ll,  -14  L.  J.,  Ch.  215 ;  L.  B.  19  Eq.  , 
340  ;  32  L.  T.  48  ;  23  W.  R.  285.  | 

 Assent  of  Husband.] — A  custom  for  a  feme 

covert  to  surrender  her  a)pyhold  lands,  withoot 
(lie  assent  of  her  husbaml,  is  bad.    iSffWw  d. 
V.  'fi/rreU,  2  WIN.  K.  B.  1. 
A  cii^itom  in  a  manor  required  that  the  consent 
of  the  husband  to  a  surrender  by  bis  wife  should 
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be  expressed  in  the  surrender  and  admission  :  a 
Eurrender  was  made  by  the  wife  at  a  general 
court,  and  the  husband  was  present  at  that 
conrt,  but  in  the  surrender  his  consent  was  not 
exprrased : — Held,  that  the  surrender  was  in- 
operative. Doe  d.  Sketbm  v.  Sheitan,  4  N.  &  H. 
So7  ;  3  A.  &  E.  265 ;  1  H.  &  W.  287  ;  4  L.  J., 
K.  B.  167. 

Copyhold  property  may  be  conveyed  by  a 
nanied  woman  without  the  concurrence  of  her 
httsband,  under  certain  circumstances,  notwith- 
standing the  proviso  in  the  3  &  4  WilL  4,  c.  74, 
1.  77-  as  to  copyholds.  Skirlev,  Ho  parte,  6 
Bing.  (N.C.)  226  ;  7  D.  P.  O.  258  ;  8  Jar.  125. 

 Infant  Bepnty  Steward.] — A  surrender 

bj  Uusbjnd  and  wife  of  her  copyhold  estate, 
taken  out  of  court  by  a  deputy  steward  who  was 
Buder  age,  and  by  whom  tbe  wife  was  separately 
«xmiiied,  is  valid,  the  infancy  of  the  deputy 
steward  forming  no  ground  of  objection.  Eddle- 
itn  V.  CbUiM,  3  Dc  Q.,  M.  &  G.  1 ;  22  L.  J., 
Cb.  480  ;  17  Jar.  331 ;  I  W.  B.  169. 

By  OsTk  of  Castl*.]— A  cfwtle,  being  parcel  of 
1  manor,  a  custom  of  the  manor  for  the  clerk  of 
the  castle,  who  was  appointed  by  the  lord,  to 
take  sarrenders  of  copyliolds  in  tlie  castle  con- 
currently with  the  stewai-da  of  the  manor,  is  a 
1^1  custom.  Dkc  d.  Stillwrll  v.  Sldltnh,  or 
Mellrrfk,  1  N.  &  P.  30  ;  5  A.  &  E.  540 ;  2  H.  & 
W.341  ;  6  L.  J.,  K.  B.  41. 

TotTsa  of  Will  out  of  Court.] — A  surrender  out 
of  court  to  the  use  oE  his  will,  made  by  the 
suTcmlerec  of  a  copyhold  before  his  admittance, 
a  atsolutcly  void  and  of  no  effect,  and  cannot 
be  made  good  by  his  subsequent  admittance. 
Deed.  TofieU  T.  Tojield,  11  East,  246  ;  10  B.  R. 
496. 

hnrender  to  Ttniti.]— In  the  absence  of  any 
special  custom  to  'that  effect,  the  lord  cannot  bo 
<»m]>eU«i  to  take  a  surrender  by  deed  burdened 
with  trustfi.  FUtek  v.  Downing  College,  Cam- 
bridge. 13  C.  B.  y45  ;  1  C.  L.  R.  692  ;  22  L.  J., 
C.  I'.  229  ;  1 7  Jur.  097  ;  1  W.  R.  453. 

There  may  be  an  immemorial  custom  in  a 
manor  to  surrender  lands  in  tmst.  Snook  v. 
Mattoei.  5  A.  &  £.  239  ;  6  N.  &  U.  783  ;  6  L.  J., 
K.  B.  200. 

Privats  Act  as  to  Trusts.] — Copyholds  were 
snrrendered  to  the  use  of  a  will  whereby  they 
TGTc  devised  to  trustees  for  sixty  years,  with  a 
pioTiao  for  cesser,  and  subject  thereto  to  B.  for 
life,  remainder  to  his  fitst  son  in  tail.  On  the 
death  of  the  testator  the  trustees  were  admitted 
and  a  fine  was  paid  :  the  trusts  of  the  term  became 
Mtisfietl.  By  a  private  act  new  trustees  therein 
QVDed  were  empowered  to  sell  the  copyholds, 
<liKharged  from  the  limitations  of  tbe  will,  and 
any  surr^Eider  by  them  made,  aocordingto  the 
cvsttHu  of  the  manor,  and  in  the  same  manner  as 
it  they  were  the  copyhold  tenants,  to  surrender 
than  to  the  use  of  the  purchaser  in  fee.  No 
estate  was  given  to  the  new  trustees  by  the  act ; 
it  contained  a  clause  saving  the  rights  of  all 
P^Bons  except  tboee  interested  under  the  wilL 
The  new  trustees  sold  the  copyholds,  and  ten- 
dered a  surrender  to  the  steward,  which  was  le- 
tosed,  on  the  grounds  that  they  must  first  be 
admitted  tenants  of  the  manor,  and  that  the 
estate  tail  could  only  be  barred  by  a  surrender,  on 
which, by  the  custom  of  themanor,  a  fine  was  pay- 
able to  Uie  lord : — Held,  that  inasmuch  as  uudcr 


3  &  4  WilL  4,  c.  74,  8.  50,  the  tenant  for  life  and 
remainderman  in  tail  might,  by  one  surrender, 
l»r  the  entail  and  convey  to  a  purchaser,  and 
th^  bad  already  been  admitted  by  tbe  o{>cratiou 
of  the  admittance  of  the  original  trustees,  the 
lord  was  not  prejudiced  by  the  private  act  sub- 
stituting the  new  trustees  as  surrenderors,  in  lieu 
of  the  tenant  for  life  and  remainderman  in  tail, 
and  was  therefore  bound  to  accept  their  surrender. 
Eeg.  T.  Weedm  Deck  Manor,  IS  Q.  B.  808  ;  18 
L.  J..  Q.  B.  289  ;  13  Jur.  1121.  And  see  Diwon 
T.  Wilkin»on,  1  W.  B.  613. 

An  act  incorporated  certain  persons  as  a  com- 
pany for  the  purpose  of  makingacanal,  and  gave 
them  powers  to  purchase  and  hold  lands ;  it 
authorized  persons  to  "  contract  for,  sell,  and  con- 
vey their  lands,"  gave  a  form  of  conveyance  "  (A 
all  the  estate,  right,  title,  and  interest"  <^  the 
person  conveying,  and  enacted  that  all  sach  con- 
tracts,  agreements,  sales,  conveyances,  and  assur- 
ances should  be  valid  to  all  intents,  &c.  S.,  a 
tenant  of  copyhold  land,  a  portion  of  which  was 
wanted  for  the  canal,  sold  it  to  the  company,  and 
executed  a  conveyance  according  to  the  form 
given  by  the  act.  On  the  death  of  8.,  the  lord 
made  a  proclamation  for  his  heir  to  come  in  and 
be  admitted.  Xo  one  appearing,  the  lord  seized 
the  land  quousque.  He  afterwards  brought 
ejectment  against  the  canal  proprietors,  and 
obtained  judgment  against  them  on  the  ground 
that  tbe  conveyance  under  the  Canal  Act  had 
only  vested  in  them  an  equitable  estate  in  the 
copyhold  land  (a  corporation  not  being  entitled 
to  be  admitted).  He  then  interfered  to  stop  the 
navigation.  The  canal  proprietors  filed  a  bill 
against  him,  praying  that  the  customary  heir  of 
S.,  or  such  otner  person  ns  the  plaintiffs  might 
apjMjint,  might  bo  ailmitted  to  the  copyholds,  the 
plaintiffs  undertaking  to  pay  the  fine  and  fees 
upon  such  admission  ;  and  further  praying  for  a 
perpetual  injunction.  The  Vice-Chancellor  made 
a  decree,  that  the  customary  heir  of  S.  (who  had 
been  made  a  party  to  the  suit)  should  be  admitted 
tenant,  and  when  admitted  should  hold  the  same 
as  trustee  for  the  plaintiffs  in  the  suit,  and  the 
amount  of  the  fine  was  referred  to  the  Master, 
and  an  injuaction  was  granted  as  prayed: — Held, 
that  the  decree  of  the  Vice-chancellor  was  right. 
Dimet  v.  Grand  Junetion  Cunal  Co.,  3  H.  L.  Oas. 
794  ;  17  Jur.  73. 

Three  Tears'  Term— Waiver.]— By  the  written 
customs  of  a  manor  (confirmed  oy  an  act),  every 
person  to  whose  use  lands  are  surrendered  ought 
to  come  within  three  years  after  the  surrender  is 
presented,  and  be  admitted : — ^Held,  that  this 
custom  was  only  for  the  benefit  of  the  lord,  who 
might  waive  it,  and  grant  a  valid  admittance 
after  the  expiration  of  the  three  years.  Doe  d. 
Warwick  v.  Voombx  or  Combet,  6  Q.  B.  535  ;  14 
L.  J.,  Q.  B.37i  8  Jur.  11C6. 

VnittT  Power  of  Attorney  —  Authority.]  — 

Where  copyholds  are  surrendered  by  attorney, 
and  the  attorney  exceeds  his  power,  the  admit- 
tance is  cut  down  to  the  limits  of  the  surrender 
authorised  by  the  power.  Carter  v.  Carter,  3 
K.  in  J.  017  ;  27  L.  J.,  Ch.  74. 

A  power  of  attorney  by  husband  and  wife, 
severally  and  respectively  appointing  an  attor- 
ney to  surrender  the  wife's  customary  tenement 
into  the  lord's  hands,  is  a  nullity.  Oraliam.  v. 
Jachton,  G  Q.  B.  811 ;  14  L.  J.,  Q.  B.  129  ;  9 
Jur.  275. 

The  death  of  the  wife  is  a  revocation  of  stich 
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a  power,  and  il  rairtmlcr  subeequCTitly  made  by 
tlic  attotuer  is  inoperativo  nnd  voi<l.  lb. 

I'upchaBer  of  copyhotd  not  obliged  to  accept  of 
surrender  by  letter  of  attorney.  A  costom  that 
it  inuBt  be  in  person  is  not  contrary  to  law. 
Mitehcl  V.  Neal,  2  Ves.  sen.  679. 

Upon  sale  in  coort  of  copyhold,  vendor  coRiing 
for  aid  is  compelled  to  sarrender  In  perRon,  if  it 
can  be  done  conveniently.  A'oel  v.  Wttton,  6 
Madd.  50  ;  22  II.  R.  235. 

.  .  ETidence  ot] — A  eonrt-roll,  etatinp  that 

a  surrender  was  by  power  of  attorney,  would  be 
secondary  cridence  of  snch  power  of  attorney, 
if  the  same  cannot  be  found  after  a  gnfficient 
search.  Doe  d.  CounKU  t,  Caj/ertotttH  Car.  tc  V. 
212. 

The  steward  ot  a  manor  proved,  that,  where 
a  snrrender  was  by  a  power  of  atttrmey,  the 
practice  was,  to  keep  the  power  of  attorney 
within  the  court-roils.  Iho  power  in  question, 
which  was  for  a  surmidcr  in  1814,  cottld  not  be 
found  cither  with  the  court-roll  or  anywhere  in 
the  office  in  which  the  court-rolls  had  been  kept 
ever  since  1814,  both  by  the  present  ste^Tird  and 
his  predecessor,  who  wossteward  in  1R14  ; — Held, 
Bofficicnt  to  let  in  secondary  cvi<lencc.  lb. 

Implied  AdiDittaiice.]--Adniittflncc  to  copy- 
holds may  take  place  by  implication,  though  what 
is  done  is  done  out  of  court  and  the  tenant's  name 
is  not  placed  on  the  rolls  of  the  manor.  Ecele- 
tiantieal  Qitmttistionerx  t.  Parr,  C3  lu  Q.  B. 
784:  [1894]  2  Q.  B.  420 ;  9  B.  o42;  71  L.X.G&  ; 
12  W.  B.  561— C.  A. 

«.  Keceaalty  of. 

After  Proolamatioiu.] — If  copyholders  do  not 
come  in  to  be  admittccf,  after  proclamations,  on 
so  many  court  days,  the  lOTd  may  seize  their 
lands.    Clayton  t.  CooUea,  2  Atlc.  449. 

!rwo  Froelamations  ~  Failnre  to  be  tA- 
aitted  —  Fresomed   EnCranoUsemeiit.]  —  The 

light  of  a  lord  ot  a  manor  to  seize  quonsquc  does 
not  accrue  until  after  three  proclamations  to  the 
tenant  to  come  in  and  be  n<lmittorl,  or  until  after 
the  latter  lias  refused  ;  but  such  refusal  muRt  be 
delibjrato,  and  not  a  mere  failure  to  be  admitted. 
Consequently  where  a  tenant  came  in,  but  was 
not  admitted  through  some  defect  in  bis  title, 
the  nght  did  not  accrue  to  the  loitl.  Until  such 
right  accrues  the  Statute  of  Limitations  does  not 
run  against  the  lonl.  £celrna*tical  Cfiiitiiig- 
tipners  v.  Parr  ([1894]  2  Q.  B.  420), applied  and 
explained.  Seightvn  v.  Smghton,  (>4  L.  J.,  Ch. 
796  ;  13  B.  743  ;  73  L.  T.  86 ;  43  W.  R  68S. 

Bsmainders.]— Where  the  rerersion  in  fee  of  a 
copyhold,  expectant  on  a  Hfe  estate,  vesta  by 
devise  in  the  tenant  for  life,  who  has  been  ad- 
mitted as  tenant  for  life,  the  life  estate  is  merged, 
and  another  admittance  in  respect  of  the  estate 
devised  is  necessary,  JJor  d.  Wivticr  v.  Latces, 
2  N.  &  P.  195  :  7  A.  &  E,  195  ;  W.  W,  &  D.  484  ; 
7  L.  J.,  Q.  B.  97. 

The  admittance  of  the  particular  tenant  of  a 
copyhold  is  an  admittance  ot  the  remainderman. 
Church  V.  jVvndy,  12  Ves.  426. 

If  tenant  for  life,  remainders  over,  isailmitted, 
it  holds  to  all  remainders  without  new  admissiim 
fee.  Barnes  v.  Ciwke^  3  Lev.  308. 
'  If  wife  tczuint  for  term,  dies  before  expiration, 
husband  continues  in  without  new  admission  or 
fine.  Ih.  ■  ■ 


A  testator  devised  a  copyhold  estate,  ot  which 
he  was  seised  in  fee,  to  his  wife  for  life ;  and 
iifter  her  ilcccflse  he  directed  his  exccntors  to 
soil  the  estate  nnd  divide  the  proceeds.  The 
widow-  was  admitted  for  life,  and  after  her 
decease  the  executors  sold  the  estate  and  exe- 
cuted a  bargain  and  sale  to  the  purchaser.  'J'he 
purchaficr  made  his  will  in  1837,  before  he- had 
been  admitted  tenant  of  the  copyhold  estate, 
nnd  devised  it  to  his  wife.  Ho  was  subsequently 
admitted  to  the  copyhold  estate  and  died : — 
Held,  that  the  admission  of  the  wife  of  the  first 
testator  enured  for  the  Iwnefit  of  the  purchaser 
undor  the  executors ;  that  the  customary  heir 
of  the  purchaser  took  no  estate  in  the  copyholds, 
but  that  they  passed  to  the  wifcasdcvisee.  Sra- 
man  v.  B  W*,  24  Beav.  372  ;  27  L.  J.,  Ch.  688  ; 
4  Jur.  (x.s.)  726. 

Where  the  lord,  by  copy  of  court-roll,  frranted 
to  A.  the  reversion  of  certain  premises  ihen  in 
his  tenure,  to  have  and  to  hold  to  B.  for  his  life,- 
immediatcly  after  the  death  of  A. : — Held,  that 
B.  might,  on  the  death  of  A.,  maintain  an  eject- 
ment, although  he  had  never  been  admittetl,  he 
having  ticquii-ed  a  perfect  lepal  title  by  the  grant, 
without  admittance.  Ihie  d.  Cush  v.  Lovelets,  2 
B.  k  Aid.  \!S-A;  2!  It.  II.  352. 

A.,  who  liekl  lands  of  a  manor,  devised  them  to 
three  trustees  and  their  heirs  to  the  use  of  B.  for 
life,  with  rcmaini^crs  over.  After  A.'s  death  B. 
was  admitted  and  enjoyed  the  lands  during  his 
life.  He  died,  having  by  his  will,  according  to 
the  custom  of  the  manor,  nominatcrl  his  suc- 
cessor, who  was  a  stranger.  On  a  bill  1^  the 
remaindermen  under  A.'s  wiB,  claiming  that  the 

Eowcr  of  nominating  a  successor  was  vmted  in  B. 
y  virtue  of  the  will,  and  that  therefore  it  most 
be  cxerci.sc  \  by  liim  in  reference  to  the  limita- 
tions of  tlie  will,  and  not  in  favour  of  astranger: 
— Held,  that  B,  was  customary  tenant  under  the 
will,  and  also  a  tnistce  for  the  purposes  of  the 
will,  antl  that  every  right  which  he  lutd  acquired 
by  atlmission  on  the  court-rolls  was,  beyond  his 
own  life  estate,  held  for  the  benefit  tA  the  re- 
maindermen. A  llvH  T.  Jimetcy,  7  Ch.  D.  458  ;  87 
L.  T.  688— C.  A. 

Tnutses  after  Admittanee  of  Bemalnderman.} 

— A  oopyholder  in  fee  dcTised  his  estate  to  trus- 
tees for  a  term  of  years,  and  subject  to  the  term, 
to  A.  in  fee.  A.,  who  was  on  infant,  was  ad- 
mitted, and  paiil  a  full  fine.  After  his  admit- 
tance the  lorn  made  proclamations,  and  the  trus- 
tees refusing  to  be  admitted  be  seiieed  qaousqnc ; 
— Held,  that,  as  by  the  form  of  the  admittance 
A.  was  admitted  in  presenti  and  not  merely  to 
the  remainder,  the  lord  had  both  a  tenant  on  the 
roll  and  a  full  fine,  and  therefore  could  not 
force  the  trustees  to  come  in  and  be  admitted. 
JCnr'mgkam  y.  Jraft,  42  L.  J.,  Q.  B.  203  ;  L.  K. 
H  Q.  B.  388 ;  28  L.  T.  672  \  21  W.  B.  952— 
Ex.  Ch. 

Settlement-— Harried  'WemaK-^BeelWfttbn-of 
Tnut  by  Deed  aokaowledged — TaUdity  of, 
agalnit  Heir — Disposition."  ]-~A  voluntary 
declaration  of  trust  of  copyholds  made  by  a 
married  woman,  the-tenant  on  the  rolls-,  by  deed 
acknowledged,  with  the  concurrence  of  her 
huRband,  ia  a  valid  "disposition"  in  equity  of 
the  copyholds  under  s.  77  of  the  Fines  and  He- 
covcries  Act,  and  the  customary  heir  of  the 
marrieil  woman  will  bo  bound  hy  the  trusts. 
Pride  V.  Ituhh  (41  L.  J.,  Ch.  105  ;  L.  B.  7  Ch. 
64)  applied.    Carter  t.  Carter      L.  J.,  Cb.  88  { 
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[1896]  1  Ch.  62 ;  13  B.  831 ;  73  L.T.  437;  44 
W.  K  73. 

Fnvioiu  Surrender  Frentmed.]  —  Semble, 
after  long  cnjoTment  andcr  an  aclmittance  to  a 
copyhold,  a  prerioos  surrender  (not  entered  on 
the  rolls),  maj  be  presumed.    Wilson  v.  Allen, 

1  J.  fc  \V.  6U  ;  21  R.  R.  235.  And  sec  Coalic» 
V.  Ilellirr,  1  Ves.  sen.  234. 

After  forty-five  yeare'  possession,  a  perpetual 
injunctiou  was  granted.  ICnigkt  T.  Adamtan, 

2  Free.  C.  C.  106. 

Derluet.]— The  dcrlace  of  a  copyhold  estate 
has  no  title  until  admittance,  and  such  a  right 
cannot  be  forfcitctl  to  the  lord,  but  continues  in 

the  hcire  of  the  surrenderor.   d.  Jefferiet  t, 

 ,  1  Ken.  no. 

Devise  of  a  copyhold  duly  inrrcndercd  to  A. 
and  his  heirs  in  trust  for  B.  and  his  heirs  ;  upon 
the  death  of  B.  without  heirs,  the  heir  of  the 
tn:9tcchaB  no  equity  to  compel  the  lord  to  admit 
him,  and  hia  bill  wan  dismissed  without  costs. 
H'l/li/itiit  V.  Lonxdale  {Lord),  3  Ves.  752. 

A  surrenderee  (for  a  valualjle  considcralinn)  of  a 
copyhold  tenement,  who  had  never  been  ad- 
mitted thereto,  devised  it  to  A. : — Held,  that  A., 
althoagh  admitted,  gained  no  legal  tiUo  to  the 
premises.  Matthewv.  Osbnrne,  IS  0.  B.  919  ;  22 
L  J.,  C,  P.  241  ;  17  Jur.696 ;  1  W.  E.  Ifil. 

Kortgage.] — Till  admittance  of  fhcsurrcndcrec 
of  a  copvhold  upon  mortgage,  the  surrenderor 
continues  the  legal  tenant,  and  he  could  not, 
before  7  WilL  4  &  1  Vict.  c.  26,  s.  3,  devise  the 
w^uity  of  redemption,  even  after  the  surrender 
made,  wilhoQt  a  new  surrender  to  the  use  of  his 
will  ;  but  the  legal  estate,  which,  on  his  death, 
descended  to  his  heir-at-law,  carried  the  equity 
of  redemption  also  to  the  heir  in  respect  of  the 
mortgage.  J)oe  d.  Shetcen  t.  Wruot,  5  East,  1 32  ; 
1  Smith,  363.  S.  P.,  XcncM  v.  Serafton,  8  Ves. 
30. 

An  eqnity  of  redemption  in  copyholds  passed 
bvwill  without  surrender.  M'Namara  t.  Jones, 
I'Bro.  C.  C.  481. 

A  trust  or  equity  of  redemption  of  a  copyhold 
coold  not  pass  by  a  will,  nitless  attested  by  three 
witnesses.  WagHaffe  v.  Wagstaffe,  2  P.  Wms. 
268.    Applryard  v.  Wood,  Select  Ca,  Ch.  42. 

A  mortgagee  of  copyhold  premises,  who  has  not 
been  admitted  by  the  lord  of  the  mnnor,  cannot 
maintain  ejectment  against  the  tenant  of  the 
mortgagor,  nnlcss  the  relation  of  Iau<Uord  and 
tenant  has  been  established  aliunde  ItansoM  t. 
Adepri,  9  Jnr.  (N.a)  800  ;  7  L.  T.  747. 

A.,  being  owner  of  a  copyhold,  mode  a  condi- 
tional surrender  of  it,  in  182(>,  to  W.,  to  secure 
money  lent.  In  1832,  A.  sold  the  copyhold  to  G., 
and  made  a  snrrender  of  it  to  him  absolutely. 
In  1833,  O.  was  admitted  tenant ;  and,  in  1834, 
W.  vas  also  admitted  tenant : — Held,  that,  on 
ejectment  brought  by  W.,  he  was  entitled  to 
recover.  Doe  d.  Wheeler  v.  Gilboru,  7  Car.  ft  P. 
ICl. 

As  to  the  right  of  the  surrenderee  under  a 
mortgage  deed  containing  a  pom'erof  sale  to  enter 
for  the  purposes  of  such  sale  witboat  admittance. 
See  WaUon  t.  Waltbam,  2  A.  ft  £.  485 ;  4 
M.  .137  ;  4  L.  J.,  K.  B.  98. 

Where  a  surrender  is  made  referring  to  a  deed 
which  states  that  the  surrender  was  made  as  a 
security  for  money,  and  provides,  that,  after 
twelve  months  more  the  surrenderee  may  sell,  and 
pay  himseU.  socb  deed  and  sorrcDder  are  a  mort- 


gage, and  the  court  will  compel  the  lord,  upon 
the  death  of  the  surrenderor,  to  admit  hia  hcira 
on  payment  of  the  fines,  acconling  to  thccustom 
of  the  manor.    Wratcr  r.  Kinglake,  9  L.  J.,  (OA) 

Ch.  -Zi). 

Copyholder  in  fee  makes  a  conditional  surren- 
der for  securing  a  sum  of  money  at  the  end  of 

six  months.  Money  not  being  paid,  and  mort- 
gagee willing  to  continue  his  money,  they  tlesiro 
the  lord  that  the  old  surrender  might  be  taken 
up,  and  a  new  one  marie  for  six  months  longer ; 
but  the  lonl  insisted  the  mortgagee  should  come 
in  and  be  admitted,  and  pay  a  fine  of  two  years' 
value.  Equity  will  not  relieve  against  Uie  lonU 
Trftlu-ay  v  Fotherlry,  2  Vem.  3C7. 

The  omission  of  the  awignees  of  an  insolvent 
debtor  to  sell  or  take  possession  of  the  copyhold 
estate  of  the  insolvent,  or  to  cause  an  entry  of  the 
assignment  or  copy  of  the  appointment  of  the 
assignees  to  be  made  on  the  court  rolls,  or  to 
possess  themselves  of  the  copies  of  court  roll  for 
a  period  of  nineteen  years  after  the  insolvency, 
whereby  the  insolvent  is  enabled  to  retain  the 
property  tind  liol<l  himself  out  as  the  owner,  and 
mortgage  it  for  value  to  a  i>cr8on  who  had  no 
actual  knowledge  of  the  insolvency,  docs  not 
constitute  an  equitable  ground  for  giving  such 
mortgagee  a  charge  in  priority  to  the  title  of  the 
assignees.    Cole  v.  Cole*,  6  Haro,  517. 

Cojiyhold  mortgaged  in  fee,  by  lease  and  re- 
lease as  frechokl,  the  customary  heir  is  bound  by 
a  covenant  for  further  assurance ;  but  during 
his  infancy,  the  coart  refused  to  foreclose,  and 
would  go  no  further  than  directing  the  account, 
and  that  in  default  of  payment  the  plainti& 
should  be  let  into  possession  and  hold  and  enjoy 
till  the  heir  should  attain  twenty -one,  at  which 
time  he  should  surrender,  and  a  <lay  was  given  to 
show  cause  ngninst  the  decree.  Spencer  y.Biryetf 
4  Ves.  370  ;  4  It.  II.  215. 

 Deposit  of  Copies  of  Oomt  BoU.] — ^An 

equitable  lien  or  mortgage  may  bo  created  of 
copyholds  by  the  mere  deposit  of  the  copy  of 
court  roll.  U'hitbread  t.  Jordan,  1  Y.  ft  C.  303  ; 
4  L.  J.,  Ex.  £q.  88. 

And  sec  Lewis  John,  9  Sim.  366 ;  C.  P. 
Cooper,  8  ;  7  L,  J.,  Ch.  242  ;  Warner,  Sx  parte, 
19  Ves.  202. 

It  is,  therefore,  not  sufficient  for  the  protection 
of  a  purchaser  or  mortgagee  of  copyholds,  that 
he  should  search  the  court  rolls  for  incum- 
brances ;  be  ought  to  require  the  vendor  or 
mortgngor  to  pr^uce  an  abstract  of  his  title, 
and  copy  of  his  ailmission  to  the  copyhold 
premises  ;  and  if  the  latter  document  is  nofc 
forthcoming  its  non-producticm  must  be  zeaion- 
ably  accounted  for.  lb. 

 Costs  of  Admission.] — B.,  tenant  in  com- 
mon of  copyholds,  joins  in  deposit  of  deeds  on 
an  equitable  mortgage,  and  a  foreclosure  bill  is 
dismissed  as  against  him.  Upon  the  question  of 
costs  of  admission  : — Held,  that  a  surrender  of 
copyholds  stands  on  the  same  footing  as  a  con- 
veyance of  freeholds,  and  a  decree  cannot  be 
varied  as  to  costs  of  admission.  Prvee  v,  JBitryt 
2  Brew.  41;  2  Eq.  Bcp.  8;  17  Jar.  1173;  2 
W.  B.  87. 

 Bight  to  Taek.1— Since  8  ft  4  WilL  4, 

c.  104,  a  mortgagee  of  copyholds  may  tack  a 
simple  contract  debt  to  his  mortgage  debt,  as 
against  the  customary  heir  or  devisee,  but  not  as 
against  specialty  creditors.  Ilol/e  T.  Cheater,  20 
Bear.  010 ;  23  L.  J.,  Ch.  244. 
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Wlicre  copyhold  is  twice  mortgagwl,  by  aur- 
rendcr  before  the  same  steward,  a  tbinl  mort- 
gage to  the  steward,  who  buys  in  the  first,  shall 
not  post)»oiie  the  second.  Srothert  t.  lienee, 
FiUg.  118. 

A.  and  B.  (A.  owning  raie-third  of  a  freehold 
estate  and  a  copyhold  estate,  and  D.  the  other 
two-thirds  of  the  freehold  estate)  mortgHtreil  the 
entire  freehold  estate  and  the  copyhold  to  C,  to 
BGcare  6,000Z.  A.  subsequently  mortgaged  his 
one-third  to  D.  to  secure  12,000/,  ;  and  R,  sub- 
eequently  to  that,  mortgaged  his  two-thirds  to  C. 
to  secure  2,0002.  C.  filed  his  bill  to  foreclose  :— 
Held,  that  be  was  not  entitled  to  tack  Itis 
second  mortpige ;  but  that  upon  D.  pnyiii?  oil 

Klaintififs  first  raortgasc,  the  entire  &=?t.ite  should 
e  conveyed  to  him,  which  h^  should  IioM  both 
for  that  which  he  paid  plaintiff  and  his  own 
mcfftgage  for  12,000/.,  1).  thereby  being  allowetl 
to  tack,  although  C,  being  plaintiff,  was  not 
allowed  to  tack  under  precisely  similar  circum- 
stance Tharwyero/t  v.  CrocJuftt,  7  Jnr.  712. 
Affinned  2  H.  L.  Cos.  23i). 

 Defective  BarrendaT  nuda  Oood.] — A. 

mortgages  copyhold  lands  to  B.,  but  the  surren- 
der not  being  presented  within  the  time  limitcii 
by  the  custom  became  void,  Afterwanls  A. 
Ijecomcs  bankrupt.  On  a  bill  by  B.  against  the 
assignees,  this  defective  surrender  was  made  gixid. 
Taylor  v.  W/iecU  r,  2  Vera,  5ti-».  And  sec  Pinch 
V.  iVineheUea,  1  P.  Wms.  280. 

Defective  surrender  for  sccuringasum  of  money 
which  was  become  void  by  not  being  presented 
in  due  time,  made  pood  against  subsequent  pur- 
chasers with  notice.  JilaHkarne  v.  Jfuncrm. 
2  Bro,  P.  C.  S78.  S.  P..  Jcnnivga  T.  Jlovre,  2 
Vem.  609. 

Where,  by  the  cnstom  of  a  manor,  no  time  is 
limited  for  presenting  sun-enders,  an  incum- 
brancer whose  security  had  not  been  enrolled 
until  long  after  a  subsequent  incumbrance,  will 
Dot  be  postponcil,  although  the  subsequent 
Incumbrancer  had  no  notice  of  the  jirior  chai-gc, 
Horlock  V.  Pi-icMcy,  2  Sim.  TS  ;  2y  R.  R.  58. 

 liOoke  King's  Aot.]— The  Act  17  &  18 

Vict,  c.  113,  for  rendering  mortgaged  estates 

Srimarily  liable  for  [wiymcnt  of  the  mortgage 
ebt  in  exoneration  of  the  personal  and  other 
estates  of  the  deceased  mortgagor  applies  to  copv- 
faolds.  Piper  t.  Piper,  1  J.  dE  H.  Ul :  29  L.  J., 
Ch.  719 ;  6  Jnr.  (n.s.)  10J6 ;  2  L.  T.  458 ;  8 
W.  B.  643. 

Partition.] — A.  Jc  B.,  joint  tenants  of  a  copy- 
hold, ma<Ie  |>artitinn  parol  without  the  assent 
of  the  lonl,  and  afterwards occuTiicfl  in  sercralty. 
A-  surrendered  to  C.  by  general  woitls  ;  C,  wa-« 
notentitled  to  b°  admitted  to  the  jwrcels  occupicil 
by  A.  in  severalty.  Jltfxv.Stnt/iwuod,'!  M.vtRv. 
414.  And  sec  Zee,  £~e parte,  5  L.  J,  (0.8.)  K,  B.  21)1). 

Appointees.] — A,  surrenders  a  copyhold  to  such 
OSes  as  B.  shall  appoint,  and  in  default  of  it  and 
until  appointment,  to  B.  in  fee  ;  B.  appoints  to 
C,  The  lord  is  Iwund  to  admit  C,  without  rc- 
■quiring  the  previous  admission  of  B.  Itrx  v. 
OundU  (Manor').  3  N.  fi:  M.  484  ;  1  A.  £.  283  ; 
3L.J.,  K.  B.  117. 

Donees  of  Power  of  Sale.] — Where  by  the 
custom  of  a  manor  one  of  three  donees  of  a  )iower 
of  sale  is  admitted  as  tenant  unlU  the  execution 
of  the  power  of  sale  by  Ihem,  if  the  lands  so 
given  by  the  power  ai'e  purcliascd  by  the  donee  i 


'  so  admitted,  he  cannot  call  npon  the  lonl  to 
admit  his  surrender  until  he  has  been  himself 
admitte<l  as  b.irgainee  of  the  land,  lltftj.  v, 
Gipthall,  1  W.  B.  306. 

Sorrender  for  Sale  to  Tnutees.] — ^Aceonliof; 
to  the  custom  of  a  manor,  when  a  power  was 
given  by  the  will  of  a  copyhold  tenant  to  his 
executors  to  sell  lands,  the  lorti,  after  the  death 
of  the  tenant  had  been  presented,  and  after  tht« 
proclamations,  might  seize  the  sime,  until  ad- 
mi.ssion  of  the  customary  heir  or  some  other  |wr- 
son  claiming  to  be  a<lmittcd  ;  and  the  heir  or 
such  other  )>ci'son  might  be  odmittol  to  hold  the 
same  for  the  purposes  deelareil  by  and  subject  to 
the  powers  containctf  in  the  will ;  and  upon  such 
admission,  the  lonl  was  entitled  to  the  sime  fine 
as  upon  an  atlmittance  to  a  fee  simple:  and 
when,  after  such  admission,  the  executors  ap- 
pointed the  lands  to  n  purehascr,  and  the 
apiwiotroent  was  cnroHcil,  the  purchnser  was 
entitled  to  bo  ailmittcil,  wheiher  before  such 
enrolment  the  heir  or  su;:h  other  |>cison  Imd  or 
luul  not  been  admiltc<l : — HihUthat  although  the 
person  a<lraittc<l  to  the  lands  devise<l  ijcfore  the 
c-tecution  of  the  iKSwer  was  himsslf  the  heir,  and 
liad  paid  the  same  fine  as  u)>on  nn  aflmittance  to 
a  fee-simple,  and  althimgh  the  power  ivos  after- 
wards executed  in  his  favour,  he  must  be  admitted 
again,  and  pay  a  fine  before  he  could  surrcniler 
tlie  lands,  inasmuch  as  the  execution  of  the 
|x>wcr  dcstroye<i  the  efl^ect  of  the  first  admit- 
tance, and  causol  a  vacancy  on  the  roll.  lt':g.  v, 
Coibctt,  1  EL  it  Bl.  8;»i ;  22  L.  J„  Q.  B.  330  ;  17 
Jur.  10a4  ;  1  W,  B.  30.;, 

Where  a  copyliollcr  surrcndcretl  to  the  use  of 
his  will,  and  tlicreby  ordered  two  persons  to  sell 
and  apply  the  money  for  the  pui-posesof  the  wiQ: 
Held,  that  they  might  sell  without  being  ad- 
mitted ;  and  that  the  loixl  was  bound  to  admit 
the  vendee,  uiwn  (he  imvment  of  only  one  line. 
Holder  d.  Sulyard  v.  Prextim,  2  Wils,  K.  B.  400. 

A  testator  devisLil  copyholds  to  such  uses  .as  A, 
and  B.,  or  the  survivor  of  them,  bis  executors  or 
administrators,  should  appoint,  ami  subject 
thereto,  to  the  use  of  A,  and  B.,  their  hcire  and 
nssigns,  upon  certain  trusts ;  and  he  directed 
his  trustees  to  seU  the  copyholds  as  soon  as  con- 
veniently might  be Held,  that  the  trustees 
could  make  a  good  title  to  a  purchaser  without 
being  admitted.  Glagg  v.  Ricltardton,  2  Dc 
M.  i:  G.  6.">8  ;  22  L.  J..  Ch.  105  ;  17  Jur,  92ii. 

A  copyholder  by  will  authorised  his  executor 
to  sell  tiic  copyholds  and  to  convey  the  same  to 
the  purchaser: — HeM,  (hat  the  executor  had 
power  to  sell  and  to  convey  to  the  purchaser, 
who  thercupon  was  entitletl  to  be  a<.imitted,  and 
that  it  was  not  necessary  that  the  trustee  con- 
veving  should  b3  previously  admitted.  Seg.v. 
Wilfon,  3  B.  &  S,  201  ;  32  L.  J,,  Q,  B.  9 ;  9  Jur. 
(N.S.)  439  :  7  L.  T.  326 ;  11  W.  K.  70. 

A  copyhold  was  devised  to  trustees  for  certain 
persons,  who,  after  the  testatrix's  death,  sold  it, 
and  the  purchaser  was  admitted  on  the  surrender 
of  the  customary  heir  : — Held,  that  although  the 
purchaser  had  thus  obtained  both  the  legal  and 
equit.ible  title,  still,  to  make  a  good  title,  there 
must  be  a  release  from  the  trustees  of  their  bare 
right  to  be  admitted.  Steele  t.  Walltr,  28  Bear. 
466 ;  6  Jur.  Cn.8.)  1001 ;  3  L.  T.  74. 

Heir-at-law.] — An  heir-at-law  may  devise  a 
copyhold  descending  to  him,  although  he  has 
neither  been  admitted  to  it  nor  has  paid  the 
i  lord's  fine  upon  the  descent.   JJoe  d.  Perry  t. 
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WilMon,  6  N.  4;  M.  S09  ;  5  A.  &  K.  321.  S.  P., 
£inff  V.  Turner,  1  Myl.  &  K.  466 ;  2  L.  J.,  Ch. 
188.  And  aee  Bight  d.  Taylor  v.  Banki,  3  B. 
k  Ad.  664  ;  1  L.  J.,  K.  B.  254. 

So  he  may  devise  his  rcTeision  without  admit- 
tuice.  Doe  d.  Winder  T.  Lauxa.  3  N.  &  P.  195  ; 
7  A.  4  B.  195  ;  W.  W.  ac  D.  484 ;  7  L,  J., 
Q.  B.  97. 

A  testator,  who  was  seised  of  a  copyhold,  died 
ID  180(<,  leaving  T.  his  heir-at>law  and  devisee  of 
tlie  fee  in  reversion.  T.  ilieil  intnatate,  never 
having  entered  or  been  admitted  to  the  copy- 
bnltl,  nor  having  dealt  with  the  reversion  ia  vcay 
ny : — Hclfl,  tha.t  the  heir-at-law  might  main- 
tain ejectment  without  admittance.  Bite  d.  Tay- 
lor V.  Crii>p,  1  P.  &  D.  37 ;  8  A.  &  E.  779 ;  8 
L.J.,  Q.  B.  41. 

A  mandamus  to  the  steward  of  a  manor,  to 
admit  a  copyholder  claiming  by  descent,  refused, 
oa  the  ground  of  descent  giving  a  complete  title 
without  admittance.  Bex  v.  Rennet,  3  Term 
£m.l28. 

Heir-at-law  of  J.,  who  was  the  last  of  three 
lives  named  in  grant  of  copyhold,  brought  bill 
aminst  lord  to  be  admittnl  for  his  own  life,  and 
the  lives  of  two  other  persons  whom  he  should 
nominate,  alleging  the  custom  of  manor  to  be  so : 
defendant  denied  the  custom  by  answer,  an<l 
insisted  he  was  not  iKtund  to  renew.  Issue 
was  directed  as  to  the  obligation  to  renew, 
bat  on  appeal,  onler  was  reversed,  and  bill 
<ii8uiisseiL  Qeajlm  {Luke)  r.  Hwian,  2  Bro. 
P.  C.  2S4. 

In  copyholrls  the  loni  is  a  trustee  for  the  heir, 
and  ia  boand  to  atbnit  him ;  though  the  lord  be 
tbc  original  grantor,  yet  he  is  only  in  virtae  of 
the  tru-st  rciKtscil  in  him  by  the  law.  Ma  ton  v. 
Das,  <^>lb.  Eq.  Bcp.  77. 

 Omilrion  of  •'HairB."]— Where  copyhoMs 

descendible  from  ancestor  to  heir,  according  to 
the  custom,  are  held  for  the  joint  lives  of  the 
lord  and  the  tenant  for  the  time  being,  and  the 
copyholder  is  admitted  to  hold  to  him  (not  say- 
ing "and  his  heirs")  for  the  joint  lives  of  him- 
self and  the  lord,  according  to  the  custom,  the 
heir  of  the  copyholder  cannot  maintain  eject- 
iDcnt  before  admittance  i>iw  d.  Band  v.  T/u/niv- 
M,  13  Q.  B.  670 ;  18  L.  J.,  Q.  B.  326. 

Stamped  AdmlttaHOO.] — Estates  of  inhcritasce 
vcre  held  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  subject  to  fines  on  the 
de&th  of  the  lord  or  tenant,  an<l  on  alienation, 
snd  to  other  dues.  The  tenant  might  alien  by 
enstomary  bargain  anti  sale,  with  the  licence  of 
the  lord  indorsed.  <  ourta  were  held  twice  a 
year,  at  which  new  tenants  on  death  or  aliena- 
tkn  were  bound  to  appear,  and  have  their 
names  entered  on  a  roll,  paying  a  shiUing  to  the 
steward.  On  default  made,  the  lord  might  seize 
qnoosqae : — Held,  that  in  cases  of  alienation,  the 
(States  passed  by  the  conveyance  licensed  by  the 
kwd ;  and,  where  the  lan<)s  descendc<I,  the  heir 
became  entitled  as  in  case  at  freehold  ;  and  con- 
sequently, that  n  person  taking  as  heir  was  not 
bound,  on  enrolment,  to  receive  a  stamped  ad- 
mittance from  the  steward.  Boe  d.  Carlisle 
iHirl)  V.  T<nD«»,  2  B.  &;  Ad.  S85  ;  9  L.  J.  (0.8.) 

Ezcentor  of  Termoi.] — If  aeopyhold  is  granted 
for  a  term  of  years,  the  executor  of  the  termor 
is  obliged  to  be  admitted,  and  the  lord  is  en- 
titled toa  Sno  upon  such  admittance.  Bath  (_£iirl') 
v.Abnejf  1  Burr.  206  ;  1  Ken.  471  ;  Dick.  263. 


Bisolaimer.] — A  copyhold  may  he  disclaimed 
by  ])arol  or  by  other  matters  without  doeil. 
Ilex  V.  WiUrni,  5  M.  &  Ky.  140  ;  10  B.  5:  C.  80  ; 
8  L.  J.  (O.s.)  K.  B.  101. 

On  a  devise  of  copyhold  surrendered  to  the  use 
of  the  will,  the  estate  descends  upon  the  heir, 
subject  to  the  contingency  of  being  divested  by 
the  admittance  of  the  tlevisee.  lb. 

No  disclaimer  by  the  devisee,  Iherefore,  Ib 
necessary  to  vest  the  estate  in  the  heir.  Ib. 

Where  aeveral  Claimants.]— Where  there  are 
two  claimants  by  different  titles  to  a  copyhold 
tenement,  the  lord  must  atlmit  both.  if»  v. 
Hfiasbam  ilUamv),  1  N.  &:  P.  53  ;  5  A.  E.  559  ; 
2  H.&W.  397  :  6  L.  J.,  K.  B.  33  ;  Aw  Oggan, 
6  East,  4SI  ;  2  Smith,  417. 

The  lord  is  boimd  to  admit  the  customary  heir 
of  a  copyholder  in  fee,  although  there  is  a  sur- 
render to  the  use  of  the  will,  and  a  devise  by 
the  surrenderor,  there  being  no  claim  of  admit- 
tance on  the  part  of  the  devisee,  Jtex  t.  Wilton, 
5  M.  &  Ry.  143  ;  10  B.  &  C.  80 ;  8  K  J.  (OA) 
K.  IJ.  101.  See  iW  d.  Perry  v.  Wilsim,  6 
N.  &  M.  809  ;  5  A.  &  E.  321. 

So,  although  it  appears  (upon  the  return  to  a 
mandamus)  that  the  non-claim  of  admittance  on 
the  part  of  the  devisee  is  the  result  of  a  con- 
trivance between  him  and  the  customary  heir,  to 
dcpi-ive  the  lord  of  ihc  fine  which  would  be 
payable  upon  the  admittance  of  the  devisee.  Ib, 

Surrender  of  Chambers  in  Hew  Inn.]— A  sur- 
render of  chambers  in  New  Inn,  to  the  treasurer 
and  ancients  of  the  society,  made  with  their 
assent,  to  the  intent  tbnt  they  might  grant  the 
chambers  to  a  purchaser,  passes  the  estate  to 
such  purchaser  before  admission ;  admission  is 
not  necessary,  as  in  the  case  of  copyholds,  to 
complete  the  grantee's  estate,  but  is  only  for  the 
purpose  of  signifying  the  assent  of  the  society 
that  a  grantee  should  become  a  member  of  the 
ion.   Boe  d.  Worry  v.  Miller,  1  Tcnn  B^,  393. 


By  Ibndainni— FartiM.] — ^A  mandamos  wiU 
not  be  granted  commanding  the  steward  of  a 
manor  to  accept  a  surrender  into  the  hands  of 
the  lord,  according  to  the  custom,  unless  the 
lord  is  made  a  party  to  the  rule.  Jl-t^  v.  Ecant, 
I  Q.  B.  355.  n,  S.  C,  nom.  Reg  v.  Wttch/ord 
(^Steward'),  7  D.  P.  C.  709  ;  8  L.  J.,  Q.  B.  261  ; 
3  Jnr.  G33.  And  see  Asunu,  2  L.  J.  (O.S.)  K.  B.  93. 

A  mandamns  to  admit  to  a  copyhold  tenement 
must  be  directed  to  the  lord  as  well  as  to  the 
steward  ;  not  to  the  steward  only.  Reg  v. 
Poicell,  4  P.  it  D.  719  ;  1  Q.  B.  352.  S.  C,  nom. 
B^g  V.  RichmoHd  {^eaark),  10  L.  J.,  Q.  B.  148 ; 
6  Jur.  C05. 

A  mandamns  to  admit  will  not  issue  to  the 
steward  of  a  manor  belonging  to  tiic  crown, 
though  bo  may  have  received  his  appointment 
from  the  commissioner  of  woods  and  forests 
under  10  Geo.  4,  c.  50,  s.  14.  Ib. 

A  mandamus  to  admit  must  be  directed  to  the 
brd  as  well  as  to  the  steward,  in  the  case  of  a 
crown  manor,  the  management  of  which  only  is 
vested  in  the  oommissioncraof  woods  and  forests, 
under  the  10  Geo.  4,  c.  50,  and  the  profits  of 
which  are  applied  under  1  4;  2  Vict.  c.  2,  to  the 
public  service ;  and  therefore  a  peremptory  writ 
cannot  issue.  The  remedy  in  such  a  case  for  ■ 
refusal  to  admit  is  by  bill  in  chancery.   Ib.  _ 
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A  mandamus  l{cs  agnfnst  n  stewonl  for  not 
adtnJttiDg  a  devisee,  nniier  the  pretence  that  the 
testator  was  insnne.   Anon,,  LofEt.  S'JO. 

Where  a  bill  is  brought  for  surrender  of  copy- 
bold  estate  for  lives,  the  lord  must  be  made  a 
party,  becMue  when  tbo  sarrender  is  nuulc,  the  ' 
estate  l8  in  the  lord,  and  be  is  under  no  obliga- 
tion to  re-grant  it.  Contra  in  case  of  copy- 
holdere  of  inheritance ;  there  the  lord  nee<l  not 
be  a  par^.  Anon.,  6  Vin.  Abr.  21)3.  S.  P., 
Awn,,  2  Vin.  239,  pL  5. 

On  bill  to  compel  perfonnance  of  covenant  to 
surrender  to  A.  in  trust,  A.  mast  bo  a  party. 
Cvpe  V.  Pai-r^,  2  J.  &  W.  6^8. 

No  general  decree  can  be  made  for  all  copy- 
holders, nnlesB  by  agreement  between  lord  and 
copyholders.   Anon.,  Gary,  27. 

Claim  Barred— Lapfte  of  Time.]— Where  it  is 
clear  that  by  3  &  4  Will.  4,  c.  27,  a  claimant's 
title  to  a  copyhold  is  barrctl  by  lapse  of  time, 
the  conrt  will  not  compel  the  k>rtl.  by  mandamus, 
to  admit  him.  Hex  v.  Agafdley,  fi  D.  P.  C, 
19.  S.  P.,  Pkillipt,  Ex  parte,  1  H.  Ji  W,  660; 
Walterti  v.  Wchh.  39  L.  X,  Ch.  677  ;  L.  It.  5  Ch. 
531  ;  18  W.  11.  587. 

Heiriliip.] — ^^Vbere  a  party  claims  to  be  ad- 
nitted,  as  heir  by  the  citiitom,  he  is  entitled  to  a 
mandfunuB  directing  the  lord  to  admit  him, 
Jteg.  V.  Uavi  iManor),  8  L.  J.,  Q.  B.  265. 

 Nature  of  Eetnm.] — Where  a  person, 

claiming  as  heir-at-law  of  a  tenant  last  seised  of 
a  copyhold,  was  refused  admission  by  the  lord, 
and  a  mandamns  issued,  but  the  lord  in  his  return 
thereto  did  not  deny  the  heirship,  czoept  argu- 
mentatively,  the  court  ordered  a  peremptory 
mandamus.  Item  v.  Hretvcrs'  Co.,  4  D.  &  U,  492  ; 
3  E.  &  C.  172  !  27  R.  B.  31S. 

The  conrt  will  grant  a  mandamus  to  compel 
the  lord  to  admit  a  person  who  claims  as  heir  of 
a  deceased  copyholderi  if  he  has  made  out  a 
primft  facie  case  of  title  by  descent  aCconling  to 
the  custom  of  the  manor,  even  though  the  lord 
suggests  that  the  tenement  has  escheated  to 
hiit.sclf,  for  want  of  an  licii-.  llcff.  v.  Dendy,  1 
JJ.  C.  U.  ill  ;  22  L.  J.,  Q.  B.  39. 

Mandamus  to  a  lord  to  admit  P.  to  copyholds 
alleged  to  have  descended  to  1'.  as  the  heircss- 
Bt-Iaw  of  T.,  her  mntcmnl  nncle,  who  died  8eisc<l. 
Ecturn,  that  the  copyholds  did  not  descend  to  P. 
as  the  hcircss-at-law  of  T,,  and  that  P.  was  a 
stranger  in  blood  to  T.,  and  not  entitled  to  the 
estates  whereof  T.  died  seised.  Pleas — first,  that 
the  copyholds  did  descend  to  P.  ns  the  heiress-ot- 
law  of  T. ;  secondly,  that  P.  wai  not  a  stranger 
in  blood  to  T. ;  and,  thirdly,  that  P.  was  on  the 
death  of  T.  entitled  to  the  estates  whereof  T. 
dictl  seised  : — Held,  that  the  second  plea  traversed 
an  immaterial  allegation  in  the  rctum(  and  was 
therefore  bad.  Itag.  v.  JJendy,  1  EL  U  Bl.  829 ; 
22  L.  J.,  Q.  B.  247  ;  17  Jur.  970. 

The  court  refused  to  grant  a  mandamus  to 
admit  a  copyholder  daiming  as  heir  of  his 
mother,  where  it  did  not  appear  that  he  was  her 
heir-at-law,  or  that  he  was  heir-at-law  according 
to  the  custom  of  the  manor.  Jtcg,  v.  Caint 
College,  Cambridge  Umisertity,  9  Jur.  411. 

A  mandamus  to  the  steward,  to  admit  a>  copy- 
holder daiming  by  descent,  refused,  cmthegronnd 
that  descent  gave  a  ctnnplete  title  without  admit- 
tane&   Jicx  v.  Bennett,  2  Term  Bep.  128. 

Wlwrd  DeviM— Duty  of  TnutOM.]— A 


person,  liaving  been  admitted  to  copyhold,  de- 
vised them  in  fee  to  two  trustees  for  the  bwiefit 
of  \\U  family,  whom  ho  also  a]»pointcd  (nmrdians 
to  his  infant  son,  his  customniT  lieir.  The  tni»-. 
tecs  proved,  the  will,  but  did  not  claim  them- 
selves to  be  admitted,  but  called  upon  the  lonl 
to  admit  the  infant  heir  by  his  guanlintut.  The 
lord  refused  on  account  of  tlie  devise.  It  the 
two  devisees  had  been  admitted,  the- lord  woulti 
have  been  entitled  to  a  double  line  instead  of  s 
single  fine  on  the  admittance  of  the  heir.  The 
court  refused  a  manchimiis  to  compel  the  lord  to 
admit  the  heir,  on  the  ground,  that  ft  was  a 
matter  of  discretion,  and  they  wonld  not  gnnt 
the  writ,  as  the  effect  of  granting  it  wonld  be  to 
enable  the  trustees  to  c\-ade  payment  of  a  doable 
fine,  and  to  commit  a  breach  of  trust  \ty  not 
acquiring  themselves  the  legal  estate.  Htg.  v. 
Oarland,  39  L.  J..  Q.  B.  86  ;  L.  B.  5  Q.  B.  268 } 
22  L.  T.  160 ;  18  W.  B.  429. 

Avoiding  lin*.]— Where,  by  the  custom  (rf  « 
manor,  persons  not  being  previoudy  customary 
tenants,  or  not  dwelling  in  the  manor,  purchns- 
ing  by  surrender  customary  lands  wiiiiin  the 
manor,  were  liable  to  pay  a  larger  fine  to  the 
lord  than  tenants  or  inhabitants  ;  and  a  person, 
not  being  a  tenant  or  inhabitant,  had  purchased 
the  equity  of  redemption  in  a  cnstomnry  estate, 
and  in  order  to  save  the  loTf^cr  fine  due  in  re- 
spect thereof,  had  subsequently  become  the  pur- 
chaser of  a  smaller  estate ;  the  court  granted  a 
mandamus  to  the  lord  and  steward  to  admit  him 
to  the  latter  ;  and  as  the  return  thereto  did  not 
allege  any  fmud  in  the  transaction,  the  manda- 
VKxsM  was  mode  peremptory,  althongh  the  effect 
of  admittance  to  the  smnUcr  estate  would  be  to 
defeat  the  lord's  claim  to  the  fine  due  upon  the 
larger  estate  first  purelinsal.  Bex  v.  Meer  and 
F.n  ian  iManori),  2  D.  B.  824  ;  1  L.  J.  (O.S.) 
K.  U.  184.  8.  a,  nom.  Ber  v.  Bout/hey,  I  B.  & 
C.  5C5  ;  25  B.  B.,  516. 

A  mandamus  lies  to  the  lord  tind  steward,  to 
admit  one  to  a  copyhold  tenement  who  has  a 
pi-imft  facie  legal  title,  in  order  to  enable  him  lo 
ny  his  right ;  though  equity  lias  before  refused 
to  compel  the  lord  to  admit  him  for  want  of  his 
shewing  an  equitable  right  to  the  property.  Bat 
if  there  is  a  claim  of  a  previous  fine  due  to  the 
lord  in  respect  of  the  ancestor  from  whom  the 
party  claims,  the  mle  will  only  be  granted  on 
payment  of  such  fine  or  fines  as  shall  be  dae. 
Bvx  V.  Coggan,  6  East,  431 ;  2  Smith,  417  ;  S 
U.  It.  509. 

A  tenant  in  fee  of  copyholds  devised  them  to 
A.,  D.  and  C,  on  certain  trusts.  A.  demanded 
admittance.  The  stcnmrd  refused  adrnittance^ 
except  upon  payment  of  a  treble  fine.  The 
court,  without  deciding  as  to  the  amount  of  the 
fine,  made  absolute  a  rule  for  a  mandamus  com- 
manding his  admittance,  the  lord  being  bound  to 
admit  before  payment  of  fine,  and  the  right  to 
fine  accruing  only  by  admittance.  Beg.  v.  Wellet- 
lity  (,L»rd),  8  EL  &  BL  924. 

Parson  Appointed  to  CeiiTe]r.]-^^ete  a  o^- 

hold  vested  in  a  married  woman  was  add  mider  a 
decree  which  ordered  all  proper  parties  to  join, 
and  she  stated  in  writing  that  she  would  never 
surrender,  a  vesting  order  was  made.  Bowley  v. 
Adanu,  14  Beav.  130  ;  20  L.  J-  Ch.  <S6 ;  15 
Jnr.  1002. 

Form  of  order  appointing  a  now  inmlBe  at  s 
copyhold  estate,  and  ap[iointing  a  person  to  com- 
plete the-  aasuraace  iji  the  estate  to  such  new 
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trustee.  IIey"t  WiU,  lit  re,  9  Hare,  221 ;  32  L.  J., 

Ch.  3i8. 

The  court  on  a  petition  to  appoint  a  new 
trustee  nnder  the  Trustee  Act,  1850,  directed 
copyholds  to  Tcat  in  the  trustee  appointed  by  the 
court,  without  requiring  the  consent  of  the  lord. 
Flitcriift,  In  re.  1  Jur.  (N.8.)  418.  And  see 
Su^ce,  In  rtf,  1  De  G.  J.  &  S.  210. 

A,  being  tenant  on  the  rolls  of  copyholds  hcl<l 
in  bust,  devised  them  to  B.,  who  dischumcd. 
The  court  having  made  an  onlcr,  nnder  the 
Tmstee  Act,  in  the  absence  of  the  loi-d  of  the 
manor,  Testing  the  copyholds  in  a  new  trustee  : — 
Held,  that  the  order  was  regular  in  form,  and 
tliat  it  did  not  prejudice  tlio  ri;iht  of  the  lord. 
PatertOH  y.  Piitcrma,  35  Beav.  uOO  ;  L.  B.  2  Eq. 
31 ;  35  L.  J.,  Ch. 818;  12  Jur.  (SA)  103 ;  14  L.  T. 
320;  14  W.B.601. 

An  infant,  customary  heir  to  copyholds  which 
were  mortgaged,  and  wliich  the  court  had  ordered 
to  be  sold,  was  never  admitted.  The  purchaser, 
the  infant,  and  the  mortgagee  presented  a  petition 
praying  that  the  copyholds  might  (the  lonl  being 
satisfied  as  to  his  fines  and  dnes  in  respect  of  the 
BOD'^dmittance  of  the  infant)  be  vested  in  the 
purchaser.  An  order  as  prayed  was  made,  hut 
the  rc^trar  having  objected  to  draw  it  up  un* 
less  the  consent  o£  tlie  lord  were  obtained : — ■ 
Held,  that  such  consent  was  necessary,  and  that 
the  lonl  must  either  appear  and  consent,  or  give 
a  certificate  to  that  effect.  (A>opcr  t.  Jonet, 
25  L.  J.,  Ob.  240  ;  2  Jur.  (n.s.)  50.  And  sec 
Jfmard,  In  re,  3  W.  V\.  G05  ;  trisi*,  In  re,  5  De  G. 
kSm.415. 

It  is  not  nccessnry  for  the  lord  to  appear  in 
coQit  to  consent  to  a  vesting  order  under  the 
Trustee  Act.   Aylit  v.  Cox,  17  Bcav.  534. 

After  a  decree  for  the  rale  of  an  Intestate's 
copyhold  estate  in  lots,  but  befoi-e  tlie  Bale,  the 
iufnat  heir  of  the  intestate  was  admlttol : — Held, 
llut  a  petition  for  a  vesting  order  was  properly 
presented  by  the  purchaser,  whose  money  was  in 
court,  and  that  the  costs  of  the  order  were  to  be 
borne  by  the  vendors,  and  to  be  paid  out  of  the 
parchaae  money  of  tlie  particular  lot,  and  not 
oat  of  the  fund  in  conrt  generally.  lb.  And  see 
Bradley  t.  Muntin,  16  Beav.  294. 

A  vendor  covenanted  to  surrender  copyholds 
to  the  purchaser,  and  the  purchase  money  was 
paid.  The  vendor  died  before  surrender.  His 
customary  heir  was  of  unsound  mind.  The 
eoreoant  contained  no  declaration  that  1^ 
Tcndor  and  his  heirs  would  \mtil  surrender  bold 
the  premises  in  trust  for  the  purchaser : — Held, 
that  a  person  might  be  appointed  under  the 
TrasteeAct,  1850,  to  convey  to  the  purchaser, 
vitbout  a  suit  tieiug  instituted  to  have  the  heir 
<lcclared  a  trustee.  Cumiag,  In  re,h.U.5  Ch. 
72 ;  21  L.  T.  730 ;  18  W.  R.  157. 

A.  covenanted  to  surrender  copyholds  to  the  use 
of  B.,  and  until  surrender  to  stand  seised  of  the 
<»pyhold8  "  upon  trust  for,  and  to  surrender  same 
«iuo  U,"  and  then  went  oat  of  the  jurisdiction 
wiibout  making  any  surrender.  Order  made 
wulcr  Trustee  Act,  lb;»0,  for  the  appointment  of  a 
l*ct8oa  to  surrender  to  B.  OMiRgvmd'a  'Iruttt, 
Aw,6W.  B.r>3ij. 

The  Act  11  Geo.  4  &  I  WiU.  4,  c.  47,  does  not 
enable  an  infant  tievisce  for  life  only  to  made  an 
eSectnal  surrender  of  copyholds  to  a  purchaser  so 
M  to  bar  the  contingent  interests  under  the  will 
e£  nsbom  persons.  An  order  under  s,  29  of  the 
TtDstee  Act,  1850,  is  necessary.  Wimd  r.  JJeeUe- 
1  K.  &  J.  2i:t ;  2  Eq.  Hep.  238. 

A  mortgagor  of  co'jyholds  having  refused  for 


twenty-ciglit  days  to  make  a  surrender  in  accord- 
ance with  his  covenant,  an  oider  was  mado  vest- 
ing the  legal  estate  in  the  mortgagee,  subject  to 
the  proviso  for  redemption,  Crowe,  In  re,  41 
L.  J.,  Ch.32  ;  L.  R.  13  Eq.  2R. 

Tlie  court  will,  by  mandamus  to  the  lord,  give 
effect  to  an  order  of  tlio  Court  of  Chiiuccry,  ap- 
pointing a  person  to  convey  copyholds  under  s.  20 
of  the  Trustee  Act,  ISuU.  Lane,  la  re,  12  W.  O. 
710. 

Where  such  an  order  has  been  made,  the  court 
will  not  look  beyond  it,  but  give  effect  to  it 
according  to  its  terms.  lb. 

When  a  party,  claiming  to  be  heir-at-law  of 
the  last  cestui  que  trust  of  a  copyhold  estate, 
petitioned  the  Court  of  Chancerr  under  11  Geo, 
4  i:  1  Will.  4,  c.  SO,  who  referred  it  to  the  Master 
to  ascertain  whether  there  was  any  heir-at-law 
of  tlic  lost  trustee,  and,  on  the  Master's  rcpoit, 
made  an  order,  stating  that  there  was  no  such 
heir,  and  appointed  G.  to  convey  or  surrender 
the  legal  estate  to  the  petitioner,  the  Court  of 
Queen's  Bench  refused  to  interfere  by  mandamus 
to  compel  the  lord  to  aocept  a  surrender  from  G., 
as  the  Court  of  Chancery  had  full  jurisdiction, 
and  was  a  fitter  tribunal  to  investigate  the 
matter.  Reg.  v.  Pitt,  2  P.  &  D.  385  ;  10  A.  A:  E. 
272  ;  8  L.  J.,  Q.  B.  277  ;  3  Jur.  1028.  Over- 
ruled by  Trustee  Act. 

ff.  Bvldanoe  o£ 

Original  Entries.! — A  surrender  of,  and  ad- 
mittance to,  a  copyhold,  may  be  proved  by  the 
original  entries  on  the  court-rolls,  without  shew- 
ing a  copy  stamped.  Doe  d.  Senidngtoii  t.  Sail, 
16  East,  208. 

Wlicre  a  surrender  of  copyholds  is  made  out-ot 
couH  by  deed  of  surrender,  the  copy  of  the  court- 
rolls  is  still  evidence  of  the  surrender,  although 
48  Goo.  S,  c.  149,  required  that  the  deed  of  sur- 
render, or  a  memorandum  thereof,  should  bo 
stampud.  and  not  the  copy  of  the  court-roll,  as 
in  all  other  cases.  Doe  d.  Hatothora  v,  Mce,  1 
N.  &  M.  424  ;  4  B.  &  Ad.  617  ;  2  L.  J.,  K.  B. 
104. 

The  provisions  of  the  65  Geo.  3,  c.  184,  os  to 
stamping  copies  of  court-rolls,  only  apply  to  such 
copies  OS  are  given  out  by  the  steward.  Doe  d. 
Durrowt  v.  Freeman,  12  M.  &  W.  844  ;  1  Cor.  & 
K.  386  ;  14  L.  J.,  Ex.  142. 

The  conrt-iolls,  containing  a  presentment  of 
an  admittance  upon  a  surrender  out  of  court,  are 
primary  evidence  of  the  surrender  as  between 
surrenderor  and  surrenderee,  without  producing 
the  original  surrender,  or  inquiring  into  the 
sufficiency  of  the  stamp  upon  it.  Doe  d.  Garrard 
V.  OlUy,  12  A.  &E.  481;  4F.&1).  275;  9  L.J., 
Q.  B.  879. 

Draft  Entry.]— A  draft  of  the  entry  on  the 
court-rolls  of  the  surrender  and  presentment  of 
a  copyhold,  is  good  evidence  of  the  surrender  and 
presentment,  though  it  appears  that  the  entry 
was  never  made  on  the  rolls.  Doe  d.  Prie»tly  v. 
Calloway,  r>  B.  &  0.  484 ;  9  D.  &  B.  618 ;  5 
L.  J.  (O.S.)  K.  B.  188 ;  30  B.  B.  398. 

Parol  evidence  of  the  holding  a  manor  court, 
and  of  the  proceedings  at  It,  is  admWble.  lb. 

Eegularity  of  Court,]— In  order  to  prove  the 
admittance  to  a  copyhold  tenement,  an  entry 
was  produced  of  an  admittance  which  purported 
to  be  at  a  special  court  baron  for  the  manor. 
Evidence  was  given  that  cnatomu^  tenaiOSi 
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■  attended  the  conrt  :— Bclct,  that  the  admission 
most  be  tnken  to  be  at  aciiat'iDDii'y  coart  baron, 
and  therefore  re^nlar.  i>'w  d.  Utant  v.  }yaHtrr, 
1&  Q.  B.  28 ;  19  L.  J..  Q.  B.  29S. 

ExUtenoe  of  llaiior.] — Copies  of  court-rolls, 
parporting  to  be  surrenders  of  property  by  a 
person  proved  to  be  tbca  in  possession,  and 
admittances  accordingly,  arc  evidence  of  the 
existence  of  a  manor,  and  of  such  property 
being  within  it,  in  an  action  by  the  surren- 
deree, in  which  his  ownership  is  disputed. 
Standea  v.  Ckrima*,  10  Q.  B.  136 ;  IC  X.  J., 
Q.  B.  265. 

BignatOTO  ol  Depnty  Steward.]  — Copyhold 

rolls  proved  by  a  deputy  steward,  not  signed  by 
the  steward,  admitted,  and  a  surrender  out  of 
court  proved  by  entry  upon  such  rolls.  Lridgcr 
T.  Uuett,  2  F.  &  F.  U. 

 Clerk.] — In  order  to  prove  an  admittance 

made  in  1810,  a  book  was  produced  by  the 
steward,  as  containing  the  court-rolls.  Id  this 
look  was  an  entry,  though  not  in  the  form  of  a 
court-roll,  of  the  admittance  of  1810,  in  the 
handwriting  of  the  clerk  of  the  then  steward. 
The  original  draft  of  the  entry  in  the  hand- 
writing of  the  clerk  had  been  found  and 
compared  with  the  entry  in  the  book,  and  corre- 
sponded, but  the  draft  was  not  produced  :— 
Held,  that  the  entry  In  the  book  was  good 
evidence  of  the  admittance,  and  that  it  was  not 
necessary  to  produce  the  original  diafU  Doe  d. 
Guttrridffe  v.  Sowerbg,  7  C.  B.  (N.8.),  699  ;  29 
L.  J.,  C.  P.  291  ;  6  Jur.  (N.8.)  870  ;  2  L.  T.  160  ; 
8  W.  It.  393. 

Becord.] — A  record  on  the  record-book  of  a 
manor,  of  admittance  to  a  copyhold,  reciting  a 
surrender  of  the  same  copyhokf  to  the  use  of  a 
will,  is  admissible  evidence  of  the  surrender,  the 
steward  not  being  able  to  End  the  surrender 
itself  on  the  roll  or  elsewhere,  and  the  surrender 
being  irreguLirly  kei)t  i»  the  manor,  although 
all  the  other  surrenders  were  cUlier  preserved  or 
recorded  on  the  roll.  Itex  t.  Thruserou,  1  A.  & 
E.  126  ;  3  N.  &  M.  284. 

Ownership  of  Waste.] — A  series  of  admissions 
and  surrenders  to  copyhold  property  (at  one 
time  waste  of  the  manor)  going  back  over  200 
ycHrs.  coupled  with  slight  acts  of  ownership,  is 
evidence  upon  which  a  jury  may  find  a  title  to 
such  property  made  out.  Parrottv.  Watt«,i7 
U  J.,  C.  e.  79  :  37  L.  T.  755. 

It  is  no  misdirection  in  such  a  case  to  ask  the 
jury  whether  tl.c  plaintiff  has  not  made  out  bis 
title,  without  telling  them  that  he  was  bound  to 
prove  a  gmnt  from  the  crown.  lb. 

To  prove  the  identity  of  the  property  claimed 
with  the  piece  of  the  waste  of  the  manor  men- 
tioned  in  the  deeds  of  surrender,  after  the  ven- 
dor's death,  evidence  of  what  he  said  to  the 
purchaser,  when  putting  him  into  possession,  is 
admissible. 

And  see  Att.-6en.  T.  Timline,  ante,  col.  394  ; 
and  Reg.  v.  }FiH)dham  Walter  Manor  (Lord), 
ante,  col.  405. 

Termination  of  Xnterost-J—The  determination 
of  a  copyhold  interest  may  be  shown  without 
producing  the  copy  of  the  court-roll.  Doe  d. 
wash  T.  Langfield,  16  M.  &  W.  197. 


2.  Lease. 

By  Copyholder— lieence.]— A  copyholder  de- 
miseil  for  one  year,  and  thence  from  year  to 

{'ear  for  the  term  of  thirteen  years  more,  if  the 
ord  would  licence,  and  so  as  the  same  should  not 
be  liable  to  forfeiture  : — Held,  that  the  licence 
of  the  lor<t  was  a  condition  precedent  to  the 
lease  of  the  farther  term  of  thirteen  years,  and 
the  lord  having  given  notice  that  he  would  not 
give  such  licence,  the  assignee  of  the  lessor,  to 
whom  the  premises  were  sarrendeiiKl,  was  en- 
titled to  recover  in  ejectment  against  the  tenant 
after  six  months'  notice  to  quit ;  although  it  ap- 
peared that  such  surrenderee  was  a  trustee  for 
the  lord  (the  real  purchaser),  who  had  notice  of 
the  terms  of  the  demise  when  he  purchased,  with 
an  exception  in  the  contract  of  purchase  of  «U 
subsisting  leases,  and  atterwanls  accepted  quit- 
rent  from  the  tenant,  the  consideration  of  these 
latter  circumstances  belonging  to  a  court  of 
equity.  J>oe  d,  JV'hmk  t.  Lu/kin,  4  East,  221 ; 
1  Smith,  90.  And  see  LvWkin  v.  Sunn,  1  Bos.  k 
P.  (N.B.)168. 

A  mandamus  will  not  go  to  compel  the  lord  to 
grant  a  licence  to  a  copyholder  to  demise  his 
copylioki  land  on  nn  alleged  custom,  that  the 
tenant  may  demise  for  three  years  without 
licence ;  and  that  for  licence  to  demise  dnrii^  a 
longer  term,  the  lonl  should  have  a  som  certain 
for  every  year  of  such  term.  Jtt^.  v.  Sate,  9  A 
&  E.  339  ;  1  P.  &  D.  293  ;  8  L.  J.,  Q.  B.  S3. 

Freebenoh.] — A  lease  for  years  by  a  copyholder, 
with  the  licence  of  the  lord,  where  the  widow, 
by  custom,  would  be  entitlei  to  her  freebcnch,if 
the  copyholder  died  seised,  defeats  the  widow  of 
her  freebench.  SalUbury  d.  Qx}k«  v.  Hurd, 
Cowp.  481. 

Frocbench  can  be  barred  by  a  mere  devise 
without  a  surrender  to  the  use  of  the  wilL  Zaery 
V.  Jim,  Leneij  v.  IHU,  44  L.  J.,  Ch.  215  ;  L.  R.  19 
Eq.  846  ;  32  L.  T.  48  ;  23  W.  R.  285.  And  see 
Wi>0d  T.  Zambirtk,  I  Ph.  8  ;  5  Jnr.  741. 

Irregular — Estoppel.] — If  a  copyholder  makes 

a  lease  for  years,  which  is  not  nceoiiUnir  to  the 
custom  of  the  manor,  the  ksise  is  good  ijetwcen 
the  lessor  and  lessee.  an<l  nil  others  except  the 
lord.  Doe  d.  Treitddtr  v.  Treiidder,  1  a.  ft  D 
70 ;  1  Q.  B.  416  ;  10  L.  J.,  Q.  B.  160  ;  5  Jnr. 
931. 

The  surrenderee  of  a  copyhold  is  nn  assignee  (rf 
a  reversion  within  the  statute  of  32  Hen.  8,  c,  34, 
and  may  maintain  nn  action  of  covenant  upon  a 
lease  made  by  his  sarrenderor,  and  the  defen- 
dant in  such  action  cannot  protect  himself  by 
alleging  the  invalidity  the  Irase.  WkittonT. 
Peacoclt,  3  Myl.  &  K.  325. 

By  a  private  act  it  was  enacted,  that  certain 
copyhold  property  should  be  vestc<i  in  trustees 
upon  trust  to  grant  building  leases,  and  every 
lease  was  to  contain  certain  specifietl  covenants ; 
and  the  trustees  were  to  sell  the  materials  of  a 
house  already  standing  on  the  premises,  and 
apply  the  proceeds  in  payment  of  the  costs  and 
charges  attending  the  obtaining  the  act  and  in- 
cidental thereto,  and  the  itsidue  of  such  costs 
and  expenses  were  to  be  paid  out  ol  tlic  rents  of 
the  premises  so  to  be  dcmise<l,  an<l  were  to  be 
charged  uimn  the  premises: — Hehl,  that  the 
legal  estate  in  the  copyholds  vi*ns  vcstcil  in  the 
trustees ;  that  the  costs  incidental  to  obtjiininff 
the  act  were  a  charge  upon  tlie  corpus  of  the 
estate,  and  the  court  bad  power  to  direct  a  sale 
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of  the  corpus  for  pavment  of  snch  costs.  Dixon 
T.  Wilkitum,  22  L.  J.,  Ch.  S81  ;  1  "W.  R.  513. 

An  objection  as  to  the  validity  of  the  leases 
was  overruJetl,  on  the  pround  that  there  was  no 
fine,  who,  DDiler  the  circurostances  of  the  case, 
eonltl  diallenge  their  ralidi^.  lb. 

ForAitm.] — A  lease  by  a  copyhold  tenant  for 
a  period  longer  than  tb&t  warranteil  by  the 
custom  of  the  manor  Is  not  absolutely  void  as 
ij^ainst  a  stranger,  but  is  a  ground  of  forfeiture, 
of  which  the  lord  alone  may  take  advantage. 
Doe  d.  Robinton  v.  Sotm/ield,  6  Q.  B.  492  ;  1  Car. 
k  K-  558  ;  14  L.  J.,  Q.  B.  42  ;  8  Jur.  1121. 

niiere  a  lease  is  made  by  a  copyholder  with 
the  licence  of  the  lord,  a  forfeiture  committed  by 
the  copvholdcr  does  not  deatrov  the  term  granted 
brsuch  lease.  aarJie  v.  Ardfii,  16  0.  B.  227  ; 
3  C.  L.  B.  781  ;  24  L.  J.,  C.  P.  162 ;  1  Jur.  Cn.sO 
710;  3  W.  K.  444. 

A  person  who  is  in  receipt  of  the  rent  from  the 
ooenpier  is  entitled  to  defend  as  landlord  an 
q'ectinent  by  the  lord,  and  to  set  up  such  lease  as 
an  anawer,  notwithstanding  the  copyholder  has 
committed  a  forfeitaze.  lb. 

8.  FABTITIOlf. 

»tttB.U.'\—a>psJuild  Act,  1896,  ».  87. 

b  Oeneral,] — Previous  to  4  &  5  Vict.  c.  S5,  s. 
a  bill  in  equity  would  not  lie  for  a  partition 
otcopTholds,  Horneattle-v.  Charlegworth,\\^im. 
315:  iO  L.  J.,  Ch.  35  ;  4  Jur.  1179.  S.  P.,  ScaU 
t.  FaweeU,  Dick.  299. 

Ina  soit  before  the  act  for  a  partition  of  free- 
iKdds  and  ct^holds,  the  court  directed  the  copy- 
bdds  to  be  ulotted  in  entirety  to  one  of  the 
pardes.  Dillon  T.  Cuppln,  6  Beav.  217,  n. ; 
3  L.  J.,  Ch.  201. 

After  the  act  specific  performance  of  an  agree- 
ment between  joint  tenants  of  copyhold  estate 
(or  partition  enforced,  and  a  decree  for  mutual 
'mrrcnders.  Boltm  t.  Ward,  4  Hare,  630 ;  14 
LJ.,Ch.  861;  9Jnr.691. 

Independently  of  the  act,  the  court  has  no 
jurisdiction  to  direct  the  partition  of  copyholds, 
nor  of  customni'v  freeholds.  Jope  v.  morthead, 
CBeav.  213  :  !2  L.  J.,  Ch.  190. 

On  a  bill  for  a  partition,  where  there  is  a  small 
bflniein  proof  of  title,  or  when  the  shares  of 
tbe  parties  aro  alone  donbtfnl,  the  court  will 
linnt  an  inquiry,  but  where  there  is  a  material 
oniaBion  in  the  proof  of  plaintiff's  title,  the  bill 
win  be  dismissed  with  costs.  This  course  was 
punned,  though  the  plaintiff  had  recovered  in 
CfCetiscat  a  porti(Hi  of  the  estate  from  the  defcn- 
<^t,  it  not  appearing  what  were  the  circom- 
■tasces  of  that  preceding,  or  whether  the 
plahttiff'B  title,  as  alleged,  was  therein  proved. 
Ih. 

The  court  will  not  make  a  decree  for  a  parti- 
tion of  copTholds,  without  directing  a  commission. 
BnHet  V.  JUmp,  9  W.  B.  370. 


H.  CUSTOMARY  FREEHOLDS. 

Hatnreot]— The  customary  tenements  in  the 
north  of  England,  which  are  parcels  of  the  re- 
spective manors  in  which  they  are  situate,  and 
•fecendible,  from  anoestor  to  heir,  'bj  the 
^ereditary  right,  called  tenant-right,  ttiough 
held  of  the  lord,  according  to  the  custom,  diner 
mach  from  copyhold.  Bwrdl  t.  Dodd,  8  Boe.  & 
P.  378. 


Customary  estates,  which  are  peculiar  to  the 
north  of  England,  are  not  freehold,  but  seem  to 
fall  under  the  same  general  consideration  as 
copyholds ;  alienable  by  bargain  and  sale,  and 
admittance  thereon,  and  not  holden  at  the  will 
of  the  lonl.  Doe  d.  iZeoy  t.  llvntiagton,  4  East, 
270. 

The  difference  between  copyholders  and  cus- 
tomaiy  tenants  explained.    Vanghan  d.  A^nt 

v.  Atkiat,  5  Burr.  2764. 

The  freehold  of  an  estate,  parcel  of  a  manor, 
nnd  domisableonly  by  licence  of  the  lord,  passing 
by  sun'ender  and  admittance,  to  which  the  tenant 
was  a(lmitte<l  by  the  description  of  a  customary 
tenement,  to  Iiavc  to  her  and  her  heirs,  to  hold  of 
the  loid  by  the  rod,  according  to  the  custom  of 
the  manor,  by  the  accustomeii  rent,  suit  of  court, 
cu-stoms  and  services,  is  in  the  lord,  and  not  in 
the  tenant,  though  not  holdcn  at  the  will  of  the 
lonl.  Doe  d.  CSmU  t.  Daueert,  7  Bast,  2TO  j  8 
Smith,  291. 

Where  the  copies  of  admission  were  anciently 
"  to  hold  of  the  lord  according  to  the  custom  of 
husbandry  of  the  manor,"  but  other  copies  were 
to  '•  hold  at  the  will  of  the  lord  "  also,  and  aU  the 
modem  copies  were  eo  : — Held,  that  this  land 
was  copyhold,  and  not  customary  freehold. 
Dnum  v,  Jlawlingt,  3  Smith,  405.  S.  C,  nom. 
Di-i'wa  V.  Jtawlingt,  7  East,  fi09  ;  8  B.  B.  652. 

Where,  according  to  the  custom  of  a  manOT, 
the  customary  tenements  pass  by  lease  and  re- 
lea-se  and  admittance,  although  no  surrender  is 
required,  the  freehold  is  in  the  lord,  and  not  in 
the  tenant,  'fhomaoa  v.  Ilardinye,  1  C  B.  940  ; 
14  L.  J.,  C.  1'.  268  ;  9  Jur.  927. 

Customary  freeholds  held  bycqiyof  coart-roll, 
but  not  at  the  will  of  the  lord,  and  passing  by 
surrender  and  admittance,  are  copyholds  by 
tenure,  and  the  freehold  of  them  is  in  the  lord. 
Portland  (_DuJeey  v.  UiU,  36  I*  J.,  Ch.  439; 
L.  R.  2  Eq.  76S  ;  12  Jnr.  (N.B.)  286  ;  16  W.  B. 
38. 

Tbe  right  to  coal  under  customary  freeholds 
Is  the  same  as  In  the  case  of  lands  of  ordinary 

copyhold  tenure.  The  onus  lies  on  the  tenant  of 
customary  freeholds  to  prove  that  he  has  tbe 
right  by  custom  to  dig  for  coal  under  his  lands  of 
that  tenure.  lb. 

As  to  this  tenure.  Sec  Warrick  t.  Queen^t 
OoUege,  40  L.  J.,  Ch.  780  ;  L.  B.  6  Ch.  716  ;  25 
L.  T.  254  ;  111  W.  B.  1098. 

A  common  recovery  suffered  in  the  C.  P.  would 
not  pass  a  copyhold,  secus,  in  customary  free* 
holds.    Oliver  v.  Taylor,  1  Atk.  474. 

Pnrehase  by  lord.] — ^Where  a  customary  tene- 
ment is  freehold,  and  the  lord,  being  tm\j  tenant 
for  life  of  the  manor,  purchases  the  fbe  of  the 

customary  tenement,  the  scignory  is  suspended 
during  the  life  of  the  lord,  but  revives  at  his 
death,  and  the  customaiy  tenement  descends  to 
his  heir.  Bingham  v.  Woodgate,  1  Suss,  fc 
M.  S3;  Tarn.  183;  8  L.  J.  (oa)  Ch.  46;  81 
B.R.78. 

Where  the  custom  of  a  manor  requires  a 

bargain  and  sale,  as  well  as  a  surrender  and 
admittance,  to  pass  the  customary  tenement, 
the  freehold  is  in  the  tenant,  and  not  in  the  lord. 
lb. 

ConT«yanoa  1^  Lord.]— Where  a  feme  sole, 
after  marriage,  was  admitted  tenant  of  a  manor 

in  the  north  of  England,  of  certain  premises  tir 
her  and  her  heirs,  as  of  her  own  tenant  right, 
according  to  the  custom;  and  afterwards  thf 
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lord  cxecatctl  a  cnnvcyance  of  the  same  premises 
'  1o  the  husb.inil  in  fee,  and  enfranchised  tlic  same 
Crom  all  seignory  rights  to  which  they  were 
previously  linblc  :  it  eecms  that  this  conveyance, 
after  his  death,  did  not  operate  by  way  of  grant 
of  the  estate  in  fee,  but  as  an  eiifcof[[ncnt  of  the 
tenant-right  estate ;  and  that  the  wifc  s  catate 
became  a  tenancy  in  fee-simple,  and  descended 
upon  her  heirs  ;  and  that  those  who  derivcil  title 
from  them  hatl  a  right  to  claim  as  heirs  ex  parte 
matemS.  2)i>e  d,  Nmebv  v.  Jackmt,  2  D.  IX. 
614;  IB.&C.  448. 

If  the  lord  conveys  A  customary  estate  to  the 
tenant,  he  cannot  reserve  to  himficlf  the  ancient 
services  ;  for  the  tenant,  by  reason  of  the  statute 
of  quia  emptorcs,  must  then  hold  of  the  superior 
lord.   Dradthaw  v.  ZatonMt,  4  Term  Rep.  443, 

A  copyhold,  to  which  a  right  of  common  was 
annc:t»l,  having  by  the  custom  of  the  manor 
vested  in  the  lord  by  forfeiture,  and  been  re- 
granted  by  him  as  a  copyhold  tenement  with  the 
sppurtenauecs  : — Held,  that  it  having  always 
contlDued  demiseablc,  whilst  in  the  hands  of  the 
lord,  it  was  a  customary  tenement,  and,  as  such, 
was  still  entitled  to  the  right  of  common. 
Jiadger  v.  Ihrd,  3  B.  &  Aid.  153. 

Xenewsls.j — The  convcntionary  tenants  witli- 
in  the  asscssionablc  manoi's  of  tlie  duchy  of 
Cornwall,  have  a  perpetual  indefeasible  right,  to 
them  and  their  customary  heirs  and  snrrcndcrecs, 
to  renew  their  estates  from  seven  yean  to  seven 
years.  Mow  v.  BrMtox,  3  M.  &  K.  361 ;  8  B.  & 
C.  768. 

Admiirion — SnewMion  to.] — If  the  custom  of 
a  manor  is  that  the  customary  tenements  are 
held  to  a  tenant  and  his  heirs,  and  when  a  tenant 
dies  seised,  leaving  sisters  only,  go  wholly  to  the 
eldest  sister,  in  exclusion  of  the  other  sistei's,  or, 
if  such  eldest  sister  dies  during  the  life  of  such 
tenant,  to  her  heir  in  exclusion  of  her  younger 
sisters  ;  there,  if  the  heir  of  a  tenant  who  had 
been  admitted  and  died  seised,  enters  but  dies 
without  being  admitted,  he  nevertheless  dies 
seised,  and  tiie  custom  attaches  in  rcspecb  of  his 
sisters.  Doe  d.  Hamilton  v,  Clift,  4  P.  &  D. 
fi79  ;  12  A.  &  E.  676. 

But,  if  the  customary  estate  is  not  a  customary 
«8tate  of  inheritance,  to  which  the  tenant  ia  ad- 
mitted to  hold  to  him  and  his  heirs,  bat  one  to 
which  he  is  admitted  to  hold  during  the  joint 
lives  of  himself  and  the  lord,  with  a  tenant-right 
of  renewal  binding  the  lord  to  atlrait  the  cus- 
'tomary  heir  of  a  tenant ;  there,  if  the  customary 
heir  is  not  admitted  in  his  lifetime,  though  he 
cnteiv,  he  has  no  estate,  and  docs  not  die  seised, 
and  the  custom  docs  not  attach.  lb. 

 Neceisary  to  Pass  Estate.] — In  a  manor 

the  custom  of  tenure  is  tenant  right ;  the  free- 
hold of  the  customary  tenements  is  in  the  lord. 
By  the  cnstom  of  the  manor,  on  alienation,  the 
tenant  executes  a  deed  of  bargain  and  sale  to 
the  alienee,  with  the  licence  of  tiie  lord  indorsed 
thereon,  which  licence  is  matter  of  coarse.  The 
tenant  af terwanls  ap|>car8  in  court  with  the  de&l, 
and  states  to  the  steward  that  ho  surrenders  the 
premises  into  the  hands  of  the  lord,  to  the  use  of 
the  alienee.  The  alienee  is  then  admitted  tenant, 
and  the  Venation  presented  by  tho  jury.  When 
hosbaud  and  wife  surrender  lands  out  of  court, 
they  appear  before  the  lord,  his  steward,  or 
deputy,  out  of  court,  and  execuic  the  deed  of 
har^fain  and*  sale ;  the  wife  is  BCpuratcly  cx< 


amined,  and  the  surrenderor  taken  before  tbe 
lord,  his  steward,  or  deputy,  with  the  exception 
I  hat  there  is  no  proclamation.  Tlicre  is  no 
instance  of  a  married  woman  surrendering  landi 
within  the  manor  by  attorney.  Surrentlers,  ami 
also  admittances  by  the  custom  of  the  maaor, 
may  be  made  out  of  court,  an<l  they  may  be 
made  by  or  to  tho  parties  themselves  or  iheir 
attorneys: — Hi:ld,  th.it  surrender  and  admit- 
tancc,asweU  as  itie  deal  of  bai^in  and  sale, 
were  necessary  to  paf«  the  lands  :  and  where  tbe 
tenant  dicrl,  after  executing  the  ileetl,  but  before 
surrender,  that  nothing  passed  tj  the  alienee, 
Graham  v.  Jurkxun,  0  Q.  B.  811  ;  14  L.  J.,  IJ. 
B.  12!) ;  9Jur.  27:>. 

Husband  nii<l  wife  cannot,  either  jointly  or 
severally,  apiwint  on  attorney  to  alienate  tlie 
wife's  land. 

A  power  of  attorney  by  husband  and  wife, 
severally  and  reapoctively  appointing  an  attorney 
to  surrender  the  wife's  customary  tenement  into 
the  lord's  hamls  : — Held,  a  nullity. 

Semblc,  the  dcatli  of  the  wife  is  at  all  events  a 
revocation  of  such  a  power,  and  a  surrender, 
subsequently  made  by  the  attorney,  is  ini^)en^ 
tive.  lb. 

 Compelling.]— The  3  &  4  WilL  4,  c.  74,  b. 

53,  only  applies  to  equitable  estates  of  tenants 
in  tail  of  lands  hel<l  by  copy  court-roll ;  the 
court,  therefore,  refused  a  mandamns  to  the  lonl, 
commanding  him  to  enter  on  the  court-rolls  an 
indenture  touching  cei-tain  customary  freehold 
hereditaments,  although  it  appeared  that  the 
steward  was  accustomed  to  give  admittances 
signed  by  him  to  the  grantee  of  such  heredita- 
ments, but  did  not  enrol  the  deed  by  which  they 
were  granted.  Reg.  t.  Ingltto»^  8  D.  F.  C  693 ; 
4  Jur.  700. 

JEnfranehisement  9^1— See  EKFRAKCmas- 

MENT,  infra. 

I.  ENFRANCHISEMKlirr. 
SUtiite.]— ^Syjy/wW  Act,mi,ParUt-Y. 

Who  may  Enfranchise.] — Power  to  a  tenant 
for  life,  lord  of  a  manor,  to  enfranchise,  and  for 
that  purpose  to  convey  the  freehold  to  the  cui- 
tomary  or  copyliold  tenants,  authorises  a  convey- 
ance of  the  freehold  to  one  who  is  eqnitablv 
entitled,  and  has  been  erroneously  admitteii, 
without  a  previous  surrender  by  his  tnutee. 
Wilton  V.  AUtn,  1  J.  &  W.  611  ;  21  B.  R.  255. 

The  heir  of  a  copyholder  may  accept  an 
enfranchisement  before  admittance.  Qiuere, 
whether  the  surrcntlerec  or  devisee  can  before 
admittance.  Ih. 

Tho  lord  enfranchises  a  copyhold  with  all 
common  thereto  belonging.  Though  the  common 
be  extinct  at  law  yet  it  subsists  in  eqtuty. 
^yant  v.  Stah  r,  2  Vern,  230. 

Jfm  Wlioia  Bsneflt.]— Enfranchisement  of  a 
copyhold  by  a  person  having  only  a  particubr 
interest,  is  for  the  benefit  not  only  of  himself,  but 
of  all  the  persons  in  remainder.  Recovery  snf- 
fered  by  one  not  in  possession  had  no  <q>ciation. 
WtntHe  V.  Cookvt,  1  Bro.  C.  C.  515. 

Copyholder  in  fee  takes  an  enfranchisement 
of  his  copyhold  in  the  name  of  a  trostce,  and 
devises  the  land  to  his  younger  son,  who  sells  to 
A.  The  hr.ir-pt-lav.- of  the  copyhold  recoverein 
ejectment,  and  A.  brings  his  bUl,  and  is  decreed 
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to  hold  and  enjoy  against  the  heir.  Dancer  v. 
Seett,  Parker  t.  'furiuii;  1  Vera.  392. 

Lands  Id  ancient  demesne  were  held  according 
to  the  custom  of  the  manor,  which  was,  that  each 
tenant  should  have  an  estate  tail,  with  reTersion 
to  the  lord  in  fee,  and  that  he  might,  with  the 
knd^s  licence,  by  deed  alien  to  any  other  person 
in  tail,  with  remainder  to  the  lord  in  fee.  In 
1792,  T.,  a  tenant  according  to  sacb  custom, 
executed  marriage  articles  by  which  2,000/.  was 
to  be  raised  for  younger  children  of  the  marriage. 
No  conveyance  was  ever  made  according  to  these 
irtidea.  In  1794  T.  procnred  an  enfranchisement 
from  the  lord  to  himself  in  fee.  In  1828,  on  the 
marriage  of  F.,  the  eldest  son  of  T.,  the  same 
hods  were  conveyed  to  trastocs,  in  trust  for  T. 
for  life,  remainder  to  his  wife  for  life,  remainder, 
upon  tbe  ordinary  trusts  of  a  marriage  settle- 
ment, in  favour  of  F.  and  his  wife ;  and  F. 
eoveuaitted  to  settle  after«oqidred  proper^  on 
his  wife.  T.  died  in  1844,  and  bis  irife  in  1860. 
P.  became  bankrupt  in  1849,  having  previously 
mortgaged  all  bis  properly  to  secure  2,000/.  which 
he  had  received  in  1839,  in  right  of  his  wife ; 
neither  bis  wife  nor  the  trustees  had  heard,  until 
after  1834,  of  the  articles  of  1792.  On  a  bill  by 
the  younjrer  children  of  the  marriage  of  1792  to 
have  their  2,000/.  portions  raised  according  to 
the  articl^  : — Held,  first,  that  the  lands  were  not 
within  the  operation  of  the  Statnte  De  Donis ; 
secondly,  that  the  enfranchisement  of  1794 
operated  as  a  merger ;  thirdly,  that  the  wife  of 
F.  and  her  trustees  of  F.'s  settlement  were  first 
<st  all  entitled  to  their  charge  for  8,0002.  as  pur- 
chasers for  valuable  considerationwithont  notice ; 
and  fonrthly,  that  the  younger  children  were 
oititled  to  have  the  benefit  of  their  charge  ac- 
cordingtothcsettlementof  1792,  in  preference  to 
F.  and  hi^  assignees.  Scmble,  the  same  result 
woald  have  been  arrived  at,  even  apart  from  the 
fact  of  enfranchisement,  Vrettwdl  v.  Hawkitu, 
8  Jtir.  (KA)  407. 

Intent  Lord  of  Kanor.]— A  female  infant 
tena.nt  for  life  in  possession  of  a  manor,  but  sub- 
ject to  a  legal  term  of  1,000  years  vested  in 
trustees  for  securing  annuities,  and  also  subject 
to  a  provision  for  the  receipt  by  the  trustees  oC 
the  rents  during  the  minority,  and  for  the  appli- 
cation of  a  limited  sum  thereout  for  her  main- 
tenance : — Held,  although  the  trustees  had  the 
usual  power  of  sale  that,  on  notice  given  by  the 
tenants  to  apply  for  cnfraneh^ment,  her 
goiudian  wa.<!  the  proper  person,  and  not  the 
trustees,  to  appoint  a  valuer.  Chiffgs  v,  ffihton, 
Xagnard  v.  Gi»toH,  14  W.  B.  819. 

Compensation,  how  Determined — Customary 
Freeh^ds.]— The  lord  is  entitled,  on  the  enfran- 
diisement  of  a  customary  freehold,  to  compensa- 
tion in  respect  of  the  advantages  accruing  to  the 
eostomary  freeholder  from  the  removal  of  restric- 
tioQS  on  leasing  or  other  disal^tieB  attending 
his  customary  estate,  amount  of  the  com- 

pensation is  a  question  of  fact  for  the  valuer,  and 
depends  upon  the  extent  to  which  the  value  of 
the  property  is  in  the  particular  case  increased 
by  the  removal  of  such  restrictions.  Lingwood 
T.  Gyde,  86  L.  J.,  0.  P.  10 ;  L.  R.  3  C.  P.  72  ; 
16UT.389;  IS  W.  B.  Sll. 

 Present  Obstaeles  to  Improvements.] — In 

assessing  the  amount  of  compensation  [uyaole  to 
the  Irad  on  a  compalsory  enfranchisement  of  a 
0(^yhoId  nndor  15  £  16  Vict.  c.  61,  regard  is  to 
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be  had,  not  only  to  the  capability  of  the  land  for 
future  improvements,  but  also  to  any  present 
obstacles  which  may  stand  in  the  way  <A  im- 
provements. Arden  v.  WilKm,  41  L.  J.,  C,  P. 
273 ;  L.  E.  7  C.  P.  535  ;  26  L.  T.  887. 

When,  therefore,  copyholds  were  the  sabject 
of  a  settlement  (by  will)  which  precluded  the 
granting  of  leases  for  more  than  twenty-one 
years,  and  a  portion  of  them  was  at  the  time  of 
the  enfranchisement  held  by  a  third  person 
under  a  lease  granted  with  the  licence  of  the 
lord,  and  the  other  portion  could  have  no 
frontage  to  a  public  road  pending  such  lease  : — 
Held,  that,  in  assessing  the  compensation  pay- 
able to  the  lord,  the  valuers  were  not  bound  by 
the  mode  in  which  the  property  was  then  en- 
joyed, viz.,  as  a  private  residence,  but  might  take 
into  consideration  the  capacity  of  the  land  for 
improvement  by  applying  it  to  building  purposes. 
lb. 

Held,  that  they  were  also  bonne}  to  take  into 
consideration  the  impediments  standing  in  the 
way  of  its  being  presently  used  as  bnilding  land. 


Statute.]— -52  St  53  Vict.  c.  30,  trant/ert  to  the 
Board  ef  Affrieulture  tke  ptnoert  and  dutiei  of 
the  Zand  Cbinmiegionert  for  £itffland. 

Valuation  by  ITmpirfr— Hefosal  to  Amend— 
Determination  of  Yalne  by  Commiisioners.] — By 

B.  II  of  the  Copyhold  Act,  Ht87  :  "The  valuers 
appointed  under  the  provisions  of  the  Copyhold 
Acts  shall  determine  the  value  of  the  manorial 
and  other  rights  and  incidents,  such  value  to  be 
a  gross  sum  of  money,  and  their  decision  shsU  be 
in  such  form  ns  the  commissioners  may  pre- 
scribe, and  they  shall  in  every  cose  deliver  the 
details  of  the  valuation  to  the  commissioners, 
and  if  it  shall  apijcar  to  the  commissioners  that 
the  valuation  is  imperfect  or  erroneous,  tbi^ 
nmy  remit  it  for  reconsideration  or  correction ; 
and  if  the  valuers  neglect  or  refuse  to  amend  the 
same,  the  commissioners  may,  after  due  notice 
to  the  lord  and  to  the  tenant,  and  after  fully 
considering  all  the  circumstances  brought  before 
them,  determine  the  value  of  the  manorial  and 
other  rights  and  incidents  at  such  a  sum  as  they 
may  deem  just  and  reasonable."  On  a  valuation 
of  manori^  rights  under  the  act  it  appeared  to 
the  commissioners  that  the  valuation  was  erro- 
neous in  amount,  and  they  remitted  it  to  the 
valuer,  who  refused  to  amend.  The  commis< 
sioners  thereupon  proceeded  to  consicter  the  cir- 
cumstances with  a  view  to  themselves  determin- 
ing the  value.  On  an  application  for  a  prohibi- 
tion to  restrain  them  from  proceeding  to  deter- 
mine the  value  except  as  appeared  by  the 
award  :  —  Held,  that  the  commissioners  were 
acting  within  their  jurisdiction  in  proceeding  to 
determine  the  value  of  the  rights,  as  the 
authority  given  them  by  the  statute  applies 
where,  in  uicir  opinion,  the  valuation  is  eno- 
neoos  in  amount.  Iteff.  v.  lAtnd  (AmmiMienert 
of  England,  58  L.  J.,  Q.  B.  313  ;  23  Q.  B.  D.  69  { 
37  W.  R.  538  ;  58  J.  P.  773— C.  A. 

Jozisdietlon  of  Oommissionras.} — ^When  a  lord, 
who  takes  proceedings  under  the  Copyhold  Acta 
to  compel  a  tenant  to  enfranchise,  sets  up  a 
special  custom  entitling  him  to  one-third  of  the 
timber,  if  there  is  evidence,  it  is  the  exclusive 
province  of  the  copyhold  commissioners  to  deter- 
mine whether  the  custom  is  proved,  and  the 
court  will  not  interfere  with  their  decision. 
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JUttmadt  V.  Waodham  Walter  Minor,  41  L.  3^ 
C.  P.  281 ;  L.  H.  7  C.  P.  639  ;  27  L.  T.  374. 
.  The  Talners  acting  under  the  second  part  of 
^  9  of  21  &  22  Vict.  c.  91,  are  not  bound  to  state 
In  their  award  what  proportion  of  the  rent- 
charge  should  be  deferred,  or  such  particulars  as 
might  enable  the  commissionera  to  defer  pay- 
ment of  the  whole  rent-charge  or  any  part ;  and 
though  the  pecuniary  circumstances  i»  the  tenant 
ought  not  to  be  taken  into  account  in  determining 
whether  there  is  special  hardship  under  15  &  16 
Vict,  c  51,  s.  35,  and  the  commissioners  inquire 
into  them,  and  though  the  court  think,  looking  to 
the  particular  interest  of  the  tenant,  that  there 
iB  hardship,  ret  the  court  is  not  at  liber^  to 
interfere  with  the  decision  of  the  commissionerB 
that  there  is  no  such  hardship,  lb. 

Baservation  of  Lord's  Biffhtt.]— The  lord  of  a 
manor,  with  consent  of  the  homage,  granted  a 
portion  of  the  waste  to  be  held  by  the  grantee  bs 
copyhold  upon  condition  that  no  building  should 
thereafter  be  erected  thereon,  and  reserving  to 
certain  copyholders  in  the  grant,  liberty,  in  case 
of  the  erection  of  any  building  contrary  to  the 
condition,  to  enter  and  pull  down  and  remove 
the  same ;  snch  reservation  in  favour  of  the  copy- 
holders being  gratuitous  and  without  considera- 
tion. The  estate  afterwards  vested  in  B.,  who 
was  admitted  tenant,  and  gave  notice,  under  4  & 
5  Vict.  c.  35,  8.  40,  15  it  16  Vict.  c.  61,  s.  8,  and 
21  and  22  Vict.  c.  94,  s.  10,  of  his  desire  to  en- 
franchise the  same  : — Held,  that  the  effect  of  the 
enfranchisement  was  to  give  B,  an  estate  in  fee- 
simple,  disencumbered  of  the  conditions  imposed 
upon  tiie  creation  of  the  copyhold,  and  that  the 
lord  was  entitled  to  compensation  accordingly. 
JBrahant  t.  WU$oii,  6  B.  ft  S.  979  ;35  L.  J.,  Q.  B. 
49  ;  L.  B.  1  Q.  B.  44  ;  12  Jnr.  (HA)  24  ;  18  L.  T. 
319  ;  14  W.  B.  28. 

The  owner  of  freeholds  and  copyholds  ad- 
joining each  other  snrrcDdcrcd  the  copyholds 
to  a  grantee,  who  covenanted  for  himself,  his 
heirs  and  assigns,  with  the  grantor,  his  heirs  and 
assigns,  that  the  grantor  sliould  have  full  power 
to  mine  under  his  own  freeholds  without  pnying 
compensation  for  any  injury  which  might  w 
sustained  by  the  copyhold  portion  and  bufldings 
erected  thereon,  in  consequence  of  the  removal 
of  the  support.  Compensation  was  sought  by 
the  assignee  of  the  grantee  for  tlamage  reeulting 
from  the  sinking  of  his  land,  in  consequence  of 
the  mines  excavated  under  the  land  of  the 
assignee  of  tJie  grantor  : — Held,  tliat  the  grantee 
had  no  power  to  disclaim  the  right  to  com- 
pensation 80  as  to  bind  the  lord  witfaoat  bis 
consent,  and  that  the  covenant  did  not  run  with 
the  land.  SirJiardt  v.  Harper,  4  H.  &  C.  B5  ; 
35  L.  J.,  Ei.  130  ;  L.  E.  1  Ex.  199  ;  12  Jur.  (H.S.) 
770  ;  14  W.  R.  643. 

The  vendor  of  a  copyhold  estate  enfranchised 
under  IS  &  16  Vict.  c.  61,  is  not  bound  to  show 
the  lord's  title.  Kerr  t.  Pawton,  25  Beav.  394  ; 
27  L.  J.,  Ch.  594  ;  4  Jur.  (N.8.)  425  ;  6  W.  R. 
447. 

After  the  passing  <tf  4  &  6  Vict.  c.  35,  and 
15  &  16  Vict.  c.  51,  but  before  21  &  22  Vict.  c. 
94,  an  agreement  was  entered  into  for  the  sale  of 
a  oopyhold  estate,  together  with  the  timber  and 
all  ftppnrtenances  to  the  hereditaments  belong- 
ing, as  soon  as  the  same  should  become  freehold, 
under  an  agreement  of  the  vendor  to  use  his 
best  endeavours  to  enfranchise ;  an  enfnm- 
ohisement  was  made  under  the  second  act,  re- 
serving the  minerals  to  the  lord  : — ^Held,  that  the 


contract  had  reference  to  the  proviaiona  in  thoM 
acts  relative  to  minerals,  and  that  the  parchaier 

must  complete,  notwithstanding  this  reservatiMi 
lb. 

Where  copyholds  are  taken  by  a  railway  com- 
pany, such  fines  for  admittance  as  would,  upon 
a  compulsory  enfranchisement  under  s.  6  (rf 
21  and  22  Vict.  o.  94,  be  payable  by  the  taianti 
requiring  enfranchisement,  are  not  dumaUe 
by  the  lord  against  the  company.  IFUm't 
Ettate,  In  re,  3  De  G.  J.  &  S.  410 ;  32  L.  J., 
Ch.  191 ;  7  L.  T.  772  ;  11  W.  R.  295. 

Where  a  lump  sum  was  paid  as  compensation 
by  a  company : — Held,  that  no  part  could  be 
retained  in  respect  of  such  fines  by  the  tenant 
for  life,  but  that  the  whole  must  l>e  tre^edai 
paid  on  account  of  the  inheritance.  lb. 

Where  purchase  money  for  copyholds  is  paid 
into  court,  under  5  &  6  Will.  4,  c.  69,  including 
the  value  of  the  lord's  interest,  the  words,  "ex- 
]>eiiscs  attending  such  purchase"  include  the 
costs  of  the  enfianchiiicmcnL  &.  C^ll  W.  H. 
712. 

rorfeitorei.]  —  A  college  demised  all  lands, 
quit- rents,  waifs,  and  other  appurtenances,  and  all 
rights  and  privil^es,  profits,  emolument^  and 
appurtenances  in  respect  of  the  game,  except 
ail  courts  and  perquisites  of  courts,  Hats, 
amerciaments,  escheats,  and  nil  profits  growing 
and  arising  by  virtue  of  the  privileges  of  the 
coUege  : — Held,  that  in  cnf ranch  i:>ing  the  copy- 
holds, that  part  of  the  money  representing 
forfeitures  belonged  to  the  college,  as  included  in 
the  exception  in  the  lease.  Beam,  Kx  parte,  17 
L.  T.  100. 

Sale."!— A  sale  under  23  k  24  Vict.  c.  124,  of  a 
freehold  estate  devised  upon  trasta  by  a  will 
was  allowed  for  the  purpose  of  enfranchising 
ecclesiastical  leaseholds  bequeathed  by  the  will 
upon  similar  trusts.  Adamt,  Jn  re,  20  L.  "L 
6U;17  W.R.  582. 

 Coats.] — Upon  a  petition  for  the  sale  of 

settled  real  estate,  partly  freehold  and  putiv 
copyhold,  the  court  directed  the  copyholds  to  be 
enfranchised,  the  whole  to  be  Kold  as  freehold, 
and  the  costs  of  enfranchisement  to  be  paid  ont 
of  the  proceeds  of  sale.  Adair,  /a  tv,  &  L.  J. 
Ch.  841 ;  L.  B.  16  Eq.  124. 

KoB-Admission  of  Xortgagee.] — It  is  no  Bof- 
ficient  objection  to  the  title  of  a  vendi»  of  an 
enfranchised  ct^yhold.  that  a  mortgagee  to  whom 
asnrrender  had  been  made  had  not  b^  admitted 
before  the  enfranchisement,  the  deed  of  enfran- 
chisement having  conveyed  to  the  vendor  all  the 
rights  of  the  lord.  Minton  t.  Kirtoood,  L  B.  I 
Eq.  449 ;  12  Jnr.  (ir.S.}  86  ;  IS  L.  T.  748 :  14  W.  B. 
274. 

An  appointee  under  a  power  in  a  setUement 
was  amnitted  to  the  oopyholds,  and  obtained 
an  enfranchisement  to  himself  : — Held,  that  the 
concurrence  the  customary  heir  of  the  settlor 
was  a  question  of  conveyance  and  not  cS,  title, 
for  that  the  heir  clearly  had  no  beneficial  intwesL 
S.C.,Z7  L.  J.,  Ch.  606 ;  L.  B.  8  Ch.  614  ;  18  L.1. 
781 ;  16  W.  B.  991. 

Death  of  Tenant  paadii^  Prooesdldgs.] — A 

copyhold  tenant  died  after  proceedings  institnted 
by  him  for  a  compulsory  enfranchisement  under 
the  Copyhold  Act,  1858  (21  ft  23  Vict.  c.  94), 
and  before  the  confirmation  of  the  award  by  tlu 
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eommlntonen  >-Held,  that  the  lordwu  entitled 
to  hare  a  new  tenant  on  the  roll  and  to  a  fine  on 
his  admittance.  Mwrt  t.  Hoigmm,  46  L.  C  F. 
103 ;  1  C.  P.  D.  609  ;  84  L.  T.  881 ;  34  W.  B. 

827. 

Held,  also,  that  the  proceedings  did  not  abate 
hj  the  death  oE  the  first  tenant.  lb. 

bvwtmnit    Paiehi— -mMMy  on  anfhmeMi»- 

■eat]— The  Lands  ClanseB  Act,  1845,  s,  69, 
authorises  the  application  of  parchase-money 
paid  in  respect  of  freeholds  taken  by  a  company 
in  the  enf  mnchtscmcnt  of  copyholds  settled  upon 
ihe  same  truflts,  Chethu-nt  College,  In  re,  3  VV. 
B.  63S.  And  me  eromntPe  Eitate,  In  re,  1  W. 
B.32. 

 Serriee  of  Petition  for  InTOitment.] — Pe- 
titions under  the  Copyhold  Acts  for  invcstmeut 
of  moneys  paid  into  conrt  in  respect  of  the  en- 
Emchisement  of  copyholds  are  not  to  be  served 
oa  the  copyhold  commissioners.  Templer  t. 
'  Sieete,  32  W.  B.  837. 

 Cof  ta  of  Appearanoe  of  Oomntiuioneri.  ] — 

Where  copyholds  had,  with  the  consent  of  the 
coounissioneTB,  been  enfranchised  under  15  &  If! 
Vict.  c.  61,  and  the  money  had  been  paid  into 
ihe  bank  to  an  accoont  "  Kx  parte  the  Copyhold 
CommiatioDers  "  : — Held,  that  the  commissioners 
were  entitlcid  to  the  costs  of  appearance  on  the 
petition  of  tho  lord  to  have  the  money  invested 
and  the  dividends  paid  to  him.  Qacen^t  College, 
Gimbridge,  Ex  parte,  27  L.  J.,  Ch.  178 ;  4  Jar. 
(KA)  19  J  6  W.  k  9. 

Where  the  consideration  money  for  the  en- 
franchisement ot  copyholds  under  the  Copyhold 
Enfranchisement  Act  was  paid  into  court,  and 
a  petition  was  presented  by  the  lord  for  the 
investment  of  the  money : — Held,  that  the  com- 
nuasioners  had  a  right  to  appear  at  the  hearing 
ijt  the  petition,  and  that  their  costs  and  those  of 
the  lonl  were  payable  out  of  the  consideration 
money.  Hereford  (_Bi»Uiip),  Ex  parte,  &  De  O. 
*  Sm.  265  ;  21  L.  J.,  Oh.  608. 

Eftate  tail.] — As  to  the  effect  of  enfranchise- 
ment in  barring  an  entail,  see  Loudon  Srliool 
Board,  Ex  parte.  Hart,  In  re,  A\  Ch.U.  547, 
ante,  col  387. 

Coafoiion  of  Boundaries — Enquiry — Liability 
(f  Tenant.] — A  copyhold  tenant  of  a  manor  is 
onder  an  obligation  to  keep  the  boundaries  of  his 
tenoncDt  distinct ;  and  if  he  neglects  to  do  so 
the  court  will  direct  an  inquiry  for  ascertaining 
the  boundaries,  and,  if  that  should  be  impossible, 
will  order  land  of  equal  valne  to  be  set  oat  in 
enbstitution.  If  the  tenement  is  enfranchised 
the  obligation  to  preserve  the  boundaries  cca»cs, 
but  the  tenant  is  still  liable  for  default  which  bad 
lappened  before  the  enfranchisement.  Searle 
CM>ike,69  L.  J„Ch.269  ;  43Ch.D.619;  62L.T. 
221-C.A. 

The  lord  obtained  the  enfranchisement  of  a 
copyhold  under  the  15  &  16  Tict.  c  51,  reserving 
a  rent-charge  to  himself.  The  boundaries  had 
become  coniused  before  the  eofrandiisement,  bat 
the  lord  did  not  avail  himself  of  the  power  given 
by  L  34  of  Act  to  haTC  the  boundaries  ascer* 
tained.  The  rent-charge  having  fallen  into 
anear,  the  grantee  of  the  rent-chai|ro  brought 
an  action  to  ascertain  the  boundaries  of  the  limd 
charged  with  the  rent-charge,  and,  if  that  could 
not  be  duie,  to  have  land  of  oqaal  valoeaet  oat  in 


snbetitatlai  t — Held,  that  the  lend  and  thoK 
claiming  under  him  did  not  lose  their  rights  by 
reason  of  the  lord's  omission  to  have  the  boundaries 
ascertained  under  the  act ;  and  that  the  plaintiff 
was  entitled  to  the  relief  prayed,  the  costs  of  the 
inquiry  being  reserved,  Lecdt  (^Ihikt)  v.  Staf- 
ford iEart),  (4  Vee.  180 ;  4  B.  R.  186)  followed. 
lb. 

Profit  i  Prendre— Uffht  of  PisUag— Vm.] 

— An  owner  of  land  formerly  copyhold,  but  now 
enfranchised,  brought  an  action  claiming  on 
behalf  of  himself  and  other  owners  and  occupiers 
ot  ancient  copyhold  tenements,  and  ancient 
tenements  formerly  copyhold  of  the  manor,  but 
now  enfranchised,  a  rinit  of  fishing  in  a  portion 
of  a  river  which  formed  one  of  the  boundaries  of 
the  manor,  and  as  incident  thereto  a  right  of  way 
over  the  defendant's  land  which  adjoined  the 
river,  and  was  formerly  copyhold  of  the  manor.  In 
1845  the  lordsof  the  manor  enfranchised  the  defen- 
dant's tenements  to  the  intent  that  the  copyhold 
tenure  and  all  "ri^ta  of  fishing"  might  "be 
extinguished.  The  jdaintiff's  tenements  were 
enfranchised  snbsequently  to  1845.  The  homage 
had  for  many  years  made  a  presentment  of  the 
right  of  copyhold  tenants  of  the  manor  to  fish 
in  the  river  between  certain  points,  and  there  was 
evidence  that  from  1823  down  to  1885,  when  the 
defendant  had  taken  steps  to  stop  the  fishing 
from  his  land,  the  copyhold  tenants  and  the 
owners  of  enfranchised  tenements  had  fished  in 
the  river,  and  for  the  purpose  of  fishing  had 
been  accustomed  to  pass  along  the  banks  of  the 
:  river  over  the  defendant's  la^  The  tenants  of 
the  manor  held  upon  leases  for  lives  vrith  no 
right  of  renewaL  It  was  contended  that  the 
effect  of  the  enfranchisement  deed  of  1845  was 
only  to  extinguish  the  right  of  the  lords  to  fish, 
and  did  not  extend  to  their  right  to  grant  de  novo 
to  the  tenants  of  the  manor,  or  to  owners  of 
enfranchised  tenements,  such  rights  of  fishing 
as  had  been  previously  cnjqyed,  and  were  appur- 
tenant to  their  tenements,  and  that  the  intention 
and  meaning  of  the  deed  was  shown  by  the  user : 
— Held,  that  the  effect  of  the  deed  of  1845  was 
to  preclude  the  lords  from  granting  as  against  the 
defendant  any  right  of  fishing,  and  that  so  far  as 
the  user  was  inconsistent  with  the  deed  no  l^td 
origin  for  it  could  be  assumed.  Tilbury  t.  Silva, 
45  Ch.  D.  98  i  63  L.  T.  141—0.  A. 

Lnsatio'i  Estate— Denlntlon.]— The  court  on 

sanctioning  proceedings  for  carrying  into  effect  . 
the  enfranchisement  of  a  copyhold  estate  belong- 
ing to  a  lunatic,  the  rules  ot  descent  as  to  which 
were  different  from  those  as  to  the  descent  of 
freeholds,  made  a  declaration  that,  in  the  event 
of  his  dying  intestate  as  to  the  enfranchised 
property,  bis  heir-at-law  would  stand  seised 
ther«)f  iit  trust  for  the  persons  who  would  have 
bscn  entitled  thereto  as  his  heirs  according  to 
the  custom  of  the  manor  if  it  had  not  been  en- 
franchised. Ryder,  /a  rtf,  SO  Ch.  D.  S14 ;  30 
W.  E.  417— C.  A. 

Proswnptism  ol] — The  enfranchisement  of  a 
copyhdd  may,  np<m  proper  evidence,  be  pre- 
somed  even  af^nst  the  crown.  Bee  d.  Jthmtom 
V.  Ireland,  11  East.  38S ;  10  B.  B.  604. 

Where  a  surrender  had  been  made  to  church- 
wardens and  their  successors  in  1636,  withont 
naming  Any  rent;  but,  in  1649,  the  parliamen- 
tary survey  charged  the  charchwaraens  with 
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6d.  rent,  ander  the  head  of  freehold  rents ;  and 
.  there  was  no  evidence  of  anjr  different  rent 
having  been  paid  since  that  time,  and  receipts 
had  been  given  for  it,  as  for  a  freehold  rent, 
hy  the  steward  of  the  manor : — Held,  that  this 
was  evidence  to  be  submitted  to  a  jur;',  on  which 
they  might  presame  a  grant  of  cnfranchisemenr. 
alUioagh  the  manor  bad  continued  out  in  lensc 
from  before  16S6  to  1804 ;  and  though  a  tablet 
ot  maotMal  benefactions,  at  least  as  old  as  ]6r>6, 
which  was  suspended  in  the  parish  church, 
noticed  the  gift  of  the  copyhold  hf  surrender, 
but  did  not  notice  any  enfranchisement  of  it. 
lb. 

In  the  absence  of  evidence  adverse  to  tlic 
rights  of  the  lord  the  court  will  not  presume  en- 
franchisement o£  land,  shown  to  have  been  copj- 
htiid  in  1717,  from  mere  negligence  by  the  lonl 
in  exacting  thesmallacknowl^gmcntfi  forwhich 
the  fines  were  then  commuted.  Turner  v.  Wett 
jBnmwicK  Union,  3  L.  T.  662  ;  9  W.  K.  166. 

I  Copyhold  Land  treatsd  as  freehold  for 

loBff  Pftriod— Statvt*  of  Uniltationi.] — Land 
anciently  copyhold  was  for  upwards  of  100  years 
treated  as  freehold  without  any  claim  being  made 
on  the  part  of  the  lord,  and  the  only  intimation 
that  the  l^d  was  copyhold  was  in  recitals  to  that 
effect  and  a  covenant  to  surrender  contained  in 
deeds  of  recent  date  to  which  the  lord  was 
neither  party  nor  privy.  A  contract  having  been 
entcaed  into  for  the  sale  of  the  land  as  frcc- 
hoM  : — ^Held,  that,  under  the  ctrcumstances,  nn 
enfranchisement  must  be  presumed,  and  that  the 
porcbaser  was  therefore  not  entitled  to  require 
the  vendors  to  obtain  the  enfranchisement  of 
the  land.  lAdiard  and  BroadUy,  In  re,  6S 
L.  J.,  Ch.  7S6  ;  42  Ch.  D.  264  ;  61  L  T.  832  ;  37 
W.  E.  798. 

Semble,  also,  the  lord's  ri^t  dL  entry  was 
barred  by  the  Statute  of  Limitations,  lb. 

Erldsnce.] — An  assignment  of  copyholds  by 
a  conunon  law  conveyance  (without  any  sur- 
render) recited  a  grant  of  the  fee  the  Bishop 
of  Bochester  to  the  releasor,  in  which  grant  the 
premises  were  described  as  "  parcel  of  the  manor 
of  the  prebend  of  Wiveliscombe."  Quaere, 
whether  this  recital  was  evidence  against  the 
widow  of  the  releasor,  who  continued  in  pos- 
session from  the  death  of  her  busbantl  down  to 
the  commencement  of  the  ^ectment : — Held, 
that,  even  if  it  was  so,  it  did  not  show  an  eo- 
franchisement,  inasmuch  as  it  did  not  distinctly 
appear  that  the  bishop  was  seised  of  the  fee- 
siDiple  of  the  manor,  or  seise<l  otherwise  than  by 
right  of  his  prebend.  Doe  d.  North  t.  Webber, 
6  Scott.  189  ;  3  Hodges,  203. 

Aflknowlodgment  of  Bight  to  produotion  of 
'  Documents — Lands  Clauses  Act.] — CopyhoMland 
having  been  taken  by  a  corporation  under  the 
powers  of  the  Lands  Clauses  Act,  and  a  draft 
conveyance  from  the  copyholder  being  in  the 
course  of  settlement,  the  corporation  applied  to 
the  lord,  under  s.  96,  for  cnfrancbiBement  upon 
certain  terms,  which  were  agreed  to.  In  settling 
the  draft  enfranchisement  deed,  the  corporation 
claimed  to  have  from  the  lord  and  his  trustee 
to  uses  an  acknowledgment  of  the  right  of  the 
corporation  to  production  ct  the  documents 
of  titite  to  the  manor,  and  of  the  court  rolls 
lela^g  to  the  hereditaments  enfranchised,  and 
to  delivery  of  copies  thereof,  and,  also  from  both, 
-n  undortaldDg  for  the  safe  custody  t^e 


same  : — Held,  that  the  corporation  were  entitled 
to  no  more  than  an  acknon-ledgment  by  the  lonl 
and  his  trostec  of  the  right  of  the  corporatioa  to 
the  production  of  the  documents  of  title  to  the 
manor,  and  of  the  court  rolk,  so  far  as  they 
related  to  the  hereditaments  enfranchised,  and 
to  delivery  of  copies  thereof  :  and  an  nndertaking 
by  the  looi  alone  for  safe  custody.  Agg-Gardncr, 
In  re,  63  L.  J.,  Ch.  347  ;  25  Ch.  D.  600  ;  49  L.T. 
804  :  32  W.  R.  356. 

Whether  the  corporation  were  entitled  to  so 
much  as  the  above,  quserc.  lb. 


J.  ENCROACHMENT. 

On  Waste  by  Copyhold  Tenant.] — An  encroadi- 
ment  made  by  a  copyhold  toiant  upon  the  waste 
of  the  manor  becomes,  at  any  rate  in  a  manor  in 
which  there  is  a  custom  that  the  lord  may  grant 
portions  of  the  waste  as  copyhold,  an  accretion  to 
the  original  holding,  and  the  tenant  acquires  by 
adverse  possession,  under  the  Statute  of  Limita- 
tions, only  a  copyhold  title  to  the  encroached 
land.  Att-6«n.  v.  Tnmline,  46  L.  J.,  Cb. 
654  ;  5  Ch.  D.  7uO ;  86  L.  T.  C34  ;  23  W.  U. 
802. 

 Mining  without  Consent.] — A  copyhold 

wassurreudered  in  1809  toatmstccfor  thecrown 
for  military  purpoBes.  In  1808  the  then  lordfasd 
granted  to  M.,  the  governor  of  an  adjoining  fort, 
a  licence  to  inclose  part  of  the  waste  adjoining 
the  copyhold,  and  to  occupy  it  at  a  yearly  rent 
during  his  life  if  he  so  long  continued  governor, 
which  he  ceased  to  be  in  ISll.  Nothing  further 
was  shovim  as  to  the  title  to  the  land  included  in 
tbe  licrace,  except  that  at  the  commencement  of 
this  action  in  1874  the  crown  had  been  in  posses- 
sion of  such  land  as  inclosed  ground,  as  wellssof 
the  original  copyhold,  for  more  than  forty  yeair. 
Since  1811  there  had  been  repeated  udmittauccs 
of  trustees  for  the  ciown  to  the  original  copy- 
hold, in  which  it  was  described  by  metes  and 
bounds  not  including  the  close  L.  comprised  is 
the  licence.  In  1874  the  lord,  without  the  con- 
sent of  the  crown,  granted  a  licence  to  get 
coprolites  out  of  close  L.  at  a  royalty,  and  re- 
ceived 222^.  for  royalties.  The  crown  brought 
an  notion  for  an  injunction  and  damages. 
Fry,  J.,  held,  that  close  L.  had  IxKSome  an 
accretion  to  the  copyhold  tenement,  and  wis  of 
copyhold  tenure,  but  the  decree  only  granted 
an  injunction  and  an  inquiry  as  to  damages, 
without  any  declaration  of  the  rights  of  the 
parties.  The  chief  clerk  having  certified  that 
the  damages  payable  to  the  crown  were  222/., 
and  Fry,  J.,  having  approved  of  his  finding,  tbe 
lord  appealed  on  the  ground  that  the  damages 
were  excessive.  Tbe  tenant  who  held  close  L. 
under  the  crown  bad  separately  received  full 
compensation  for  sur&ice  damage,  and  the  land 
had  been  restored  to  its  original  condition : — 
Held,  by  the  Court  of  App^  that,  assuming  the 
doctrine  that  encroachments  made  by  a  lessee 
enure  to  the  benefit  of  tbe  landlord  to  be  applic- 
able to  encroachments  by  a  copyholder,  the 
application  of  that  doctrine  was  excluded  by 
the  facts  that  the  inclosnre  of  close  L.  having 
been  made  by  licence  from  the  lord  was  not  an 
encroachment,  and  that  the  snbseqnent  admit- 
tances did  not  treat  close  L.  as  part  of  the  copy- 
hold tenement.  Att.-Qeii,  y.  Tomline^  16  Ch.  D. 
160;  43  L.  T.  486— C.  A.  And  stQ  SeUm  t. 
Bmith,  36  L.  T.  168. 
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Whether  that  doctrine  do3  app^  to  copyholdB, 

 Xsunn  of  I)aiiiHr«>-1— Aether,  if  close 

L,  had  been  copyhold,  a  finding  trbich  gave  to 
the  copyholder  by  way  of  damages  the  whole 
nun  received  by  the  lord  for  the  coprolites  coold 
have  been  sustained,  qua  re.  lb. 

Crown  adqnlring  freehold  nnder  Statute  of 

Umitationa.] — Held,  that  the  crown  had  under 
the  Statute  of  Limitations  acquired  a  freehold 
title  to  close  L.,  and  that  as  the  coprolites,  there- 
fore, belonged  to  the  crown,  the  damages  were 
Dot  excessive,  lb. 

Preramptioa  u  to.]— A  tenant  encroached  on 
an  odjffining  waste,  part  of  a  manor  belonging 
to  her  son,  a  minor.  On  his  attaining  his 
majority,  the  homage  presented  that  she  had 
encroached.  She  thereupon  applied  for  and 
obtained  from  her  son,  the  lord,  a  grant  of  the 
piece  of  land  so  encroached  on.  She  never  paid 
Hiy  rent  for  it,  nor  was  any  servioeever  rendered 
ia  respect  of  the  grant.  At  the  expiration  of 
the  tenancy,  the  landlord  took  possession,  not 
only  of  the  land  demised,  but  of  the  piece  of 
the  waste  encroached  on : — Held,  in  ejectment 
by  the  lord  of  the  manor,  that  the  ordinal?  pre- 
anmptioa  of  law,  that  an  encroachment  made 
by  a  tenant  ia  for  the  benefit  of  his  landlord, 
was  rebutted ;  that  by  the  acceptance  of  the 
grant  from  the  lor«l,  the  cncroacher  became  his 
teoaat,  and  that  the  lord  therefore  was  entitled 
toincceed.   JBeruBy  t.  Siekmore^  8  L.  T.  3fi3. 

Wasts  ~  Stnt  —  fmnmed  Grant  allowing 
Baiidings.] — In  17S9  articles  of  agreement  were 
entofid  into  between  the  lonl  and  freehold 
tenants  of  a  manor,  by  the  eighth  clause  of 
which  it  was  agreed  that  no  other  part  of  the 
wastes  should  thereafter  be  enclosed  or  built 
apoo,  unless  by  the  mutual  consent  of  the  lord, 
and  of  the  greater  part  in  nnmber  and  value  <rf 
d«  fiediold  tenants,  under  their  hands  and  seals ; 
and  in  case  of  any  improvements  and  enclosures 
by  Bnch  consents  as  aforesaid,  it  was  agreed  that 
the  same  and  all  profits  and  advantngos  arising 
therefrom  should  belong  to  and  be  divided 
between  the  lord  and  freehold  tenants  in  the 
proportions  therein  mentioned.  The  articles 
were  confirmcrl  by  a  private  act  passed  in  the 
tame  year.  Persons  were  appointed  by  the  lord 
tnd  freeholders  to  receive  tne  rents,  and  books 
were  kept  showing  how  the  rents  were  received 
uul  divided,  in  accordance  with  the  provisions 
of  the  articles.  An  entry  appeared  in  one  of 
these  books  in  1803,  that  one  K.  paid  a  rent  of 
IL  U.  in  respect  of  premises  which  were  t^ere 
described  as  a  stable  ;  and  it  appeared  from  en- 
tries in  the  books  that  he  continued  to  do  so 
down  to  1808,  when  the  property  was  mentioned 
as  held  by  C.  at  a  yearly  rent  of  21.  12i.  6d.  In 
1811  D.  was  entered  as  holding  a  coal  warehouse 
at  the  rent  of  1^.  10«.  "  now  and  in  future."  In 
1813  D.  paid  the  same  rent  in  respect  of  a  coal 
and  com  warehouse,  and  that  rent  was  paid  by 
D.  and  his  successors  in  title  until  just  before 
tUs  action  was  brought.  In  1816  D,  sold  or 
mortgaged  the  property  for  2991.  to  B.,  who  eub- 
•equenUy  re-conveyed  it  to  him  for  the  some 
amount.  In  1829  D.  conveyed  the  properly  by 
Icaee  and  release  to  K.  for  1,0002.  He  mort- 
gaged it  to  S.  by  fet^ent  for  1,0002.,  and  snb- 
fleqnenUy  became  bankrupt,  and  the  equity  of 


redemption  vested  in  his  assignees.  In  1836  the 
assignees  and  8.  conveyed  the  property  to  J.  S. 
for  I,440;.  In  1838|J.  8.  leased  the  property  to 
K  The  property  was  described  in  the  lease  as 
part  of  the  waste  of  the  manor,  and  it  was  pro- 
vided that  the  lessee  was  to  pay  42.  lOi.  per 
annum,  and  any  future  rent  which  might  be- 
come payable,  to  the  lord  and  freehdders.  New 
buildings  were  from  time  to  time  built  on  the 
property.  The  defendant  became  entitled  to  the 
premises  under  the  will  of  his  father  J.  S. 
Questions  having  arisen  as  to  the  title  to  the 
property,  the  defendant  claiming  to  be  entitled 
in  fee-simple,  the  lord  and  the  freeholders 
brought  th^  action  to  recover  possession  (rf  it : — 
Held,  that  (1)  a  consent  to  the  enclosure  of  the 
property  in  question,  in  accordance  with  clause  8 
of  the  lulicles,  might  under  the  circumstances  be 
fairly  assumed,  but  the  result  of  possession  under 
such  consent  was  that  a  tenancy  from  year  to 
year  was  created  ;  (2)  that  the  feoffment  by  K. 
to  8.  in  1829  did  not  tortiously  pass  the  fee  to  8.; 
(3)  that  there  was  no  evidence  that  the  tenants 
were  under  any  misapprehension  aa  to  title,  or 
had  built  uni&r  misapprehension,  or  that  the 
lord  or  freeholders  were  aware  of  any  such 
misapprehension  of  titles,  and  therefore  the  de- 
fendant was  not  entitled  to  eqaitable  relief. 
Wdler  v.  Stone,  64  L.  J.,  Ch.  497  ;  53  L.  T.  361  ; 

33  W.  H.  421— C.  A. 

 ITeeasaary  PartiM  —  Xining  Lease  — 

Lessor.  1 — In  an  action  by  a  copyhulder  to  re- 
strain tnc  working  of  coal  imder  his  land  by  A., 
who  claimed  to  be  entitled  to  do  the  acta  com- 
plained of  by  virtue  of  a  lease  from  B.,  the  lord 
of  the  manor,  B.,  was  by  amendment  added  as  a 
defendant,  on  the  allegation  that  he  cloimed  the 
right  by  himself  and  his  lessees  to  work  the  coal ; 
that  he  justified  the  act«  of  A.,  and  that  he  had 
received  and  claimed  to  be  entitled  to  receive 
from  A.  rents  and  roytdties  in  respect  of  such 
wrongful  working.  On  summons  oy  B.  under 
Rules  of  Supreme  Court,  1883,  Ord.  XXT.  r.  4, 
that  tfae  amended  statement  cS.  claim  might  be 
srruck  out  as  agiiinst  him  on  the  ground  that  it 
disclosed  no  reasonable  cause  of  action  against 
him,  and  that  the  action  might  be  dismissed  as 
against  him  Held,  that  the  lessor  had  been 
properly  added  aa  a  d^endant  ^a^o  t. 
Belcbou},  Vavghan  and  Co.,  66  L.  J.,  Ch.  736  ; 

34  Ch.  D.  725  ;  66  L.  T.  608 ;  S5  W.  B.  662. 

And  tee  ComiOK. 

W.A.  G.W. 


COFYBIOHT. 

[By  H.  J.  NEWBOLT.] 

A.  Boom. 

1.  Bights  at  Qmmen  Zaic,  469. 

2.  BighU  by  Statute. 

a,  Bnbject  Matter. 

i.  Unpublished  WotIcs,  460. 

ii.  Letters,  460. 

iii.  Newspapers,  461. 
It.  Magazines,  463. 

T.  Compilations  and  Translations, 
4C5. 

vi.  Catalogues  andAdvortisements, 
466. 

Tit  Mape,  Lectures,  and  other  Mat- 
tar,  467. 
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b.  KcgistratioD. 

i.  In  geoeral,  470. 
IL  Home  of  Pnblisher,  473. 
ill.  Date  of  Fiiblicatioii,474. 

c.  Agreements  between  Anthon  and 

Publishers,  477. 

d.  Assignment,  483. 
«.  Infringement. 

i.  Title,  485. 
ti.  Kabject  Matter,  490. 
/.  Bemetlies.   Acticm  and  Injunction, 
i.  Principles. 

a.  In  general,  496. 

b.  Account  of  Prodts,  499. 

c.  Damages,  499. 

d.  Destruction,  tie.,  ot  Copies, 

600. 

e.  Delay   and  Aoqoieacence, 

r>oi. 
il.  Practice. 

a.  Parties,  602. 

b.  Pleading.  503. 

c  Kotice  of  Objections,  505. 

d.  Ibsiicb,  when  directed,  606. 

e.  Evidciicc.audCompansonoC 

Copies.  508. 

f.  Coats,  otiy. 

g.  Other  Mattets,  uU. 

B.  HUSIOAL  XSB  DSAIUTIC  COPYBIGHT. 

1.  Jtfimeal  Chmptmthnti. 

a.  ^Subject  Matter,  612. 
i.  Assignment,  513. 

2.  Draviatie  ConipntitioTu. 

a.  Subject  Matter,  jcc.,  514. 

h.  Assignment,  51G. 
8.  Infringgmtnt. 

a.  What  is,  317. 
h.  Bemedies,  526. 

0.  Desiokb. 

1.  Sulyeet  Matter,  628. 

2.  Seffiftration,  630. 
8.  Attignment,  632. 
4.  IitfriMffement,  633. 

D.  EZrOBATINUa,    PICTCBES,  Photogbafhs, 

1.  Engraningt  and  Printi,  684. 

2.  Pietvret  and  Photograph!,  638. 

B.  IXTBBHATJONAZi  COFTBIGHT,  546. 


A.  BOOKS. 
1.  BlOHTS  AT  COUHOH  LAW. 

Extent  of.]~Tho  property  of  an  author  in  an 
nnpnbliBhed  work  exists  independently  of  the 
statute.  Swithey  t.  Sherwmtd,  2  Mer.  436.  8. 
P.,  Tontm  T.  0}llinti,  1  W.  BI.  301. 

Authors  have  not,  by  common  law,  the  sole 
and  exclusive  copyright  in  themselTes,  or  their 
assigns,  in  perpetuity,  after  having  printed  and 
published  their  compositions.  Miller  t,  Taylor, 
4BnTr.2303. 

Copyright  does  not  exist  at  common  law  ;  it  is 
the  creature  of  statute.  Jcjferyt  v.  Bootey  (in 
error),  4  H.  L.  Cas.  815  ;  3  C.  L.  R.  626  ;  24 
L.  J.,  Ex.  81  ;  1  Jnr,  (n.b.)  616. 

An  Englishman,  though  resident  abroad,  will 
have  d^rif^t  in  a  work  of  his  own  first  pub* 
Ushedlnthiscoontry.  2i. 


Copyright  in  works  of  literature  and  art,  after 
they  are  puUisbed,  exists  by  statute  only ;  and 
there  is  no  co^isting  conmion-law  protection 
daring  the  statutable  pmod.  Meade  t.  Omqital, 
9  oTb.  (K.B.)  765  ;  30  L.  J.,  C.  P.  209  ;  7  Jur. 
(NA)  265;SL.T.888  ;9W.B.434. 


2.  BlOffTS  BT  StATDTX, 
».  Sniijeot  Xatter. 

i.  Unpubliihed  IVorkt. 

Bi^t  to  WitUiold.]— The  right  and  property 
ot  an  author  or  a  composer  of  any  work,  whether 
of  literature,  art  or  science,  in  such  work,  unpub- 
lished and  kept  for  his  private  use  or  pleasure 
entitle  the  owner  to  withhold  the  same  alt<^«tber, 
or  so  far  as  ho  may  please,  from  the  knowledge 
of  others ;  and  the  court  ot  chancery  will  iu- 
terfere  to  prevent  the  invasion  of  this  right  by 
the  publication  of  a  catalogue  containing  a  de- 
scription of  aach  work.  Albert  iPrtnet)  v. 
Strange,  1  Mac.  &  O.  26  ;  1  H.  &  T.  1 ;  18  L.  J., 
Ch.  120  ;  13  Jur.  109. 

XS8.  ] — An  injunction  was  granted  to  restrain 
the  printing  ot  an  unpublished  MS.  which  had 
been,  by  the  representative  the  author,  given 
to  a  person  under  whom  the  defendant  claimed, 
but  not  with  the  intention  that  he  should  pub- 
lish it.  Queeniherry  CDuJce)  v.  Shetbeare,  2 
Eden,  329. 

Semble,  unless  there  is  a  special  contract, 
either  express  or  implied,  reserving  to  the  author 
a  qualifi^  copyright,  the  purchaser  ot  a  nutnn- 
Bcript  is  at  Uberty  to  alter  and  deal  with  it  as  he 
thinks  proper.    Coa  t.  Coic,  11  Hare,  118. 

The  statute  8  Anne,  c.  19,  did  not  imposeupon 
autbOTs  as  a  condition  precedent  to  their  deriv- 
ing any  benefit  under  it,  that  the  composition 
should  be  first  printed  ;  and  therefore,  an  author 
did  not  lose  his  copyright  by  selling  bis  work  in 
manuscript  before  it  was  printed.  ■  White  v, 
Oeroch,  2  B.  &  Aid.  298 ;  1  Chit.  24 ;  23  B.  B.  786. 

blbnnatloii  supplied  to  Snbseriben  only.]— 

The  plaintiffs,  under  an  agreement  with  the 
committee  of  the  Stock  Exc^nge,  were  allowed 
to  collect  information  as  to  the  prices  of  stocks 
and  shares: — Held,  that  thc^  had  a  right  ct 
property  at  common  law  In  the  information  so 
collect^.  Exchange  Telegraph  Co.  v.  Gregity, 
65  L.  J.,  Q.  B.  262  ;  [1896]  1  Q.  B.  147 ;  74 
L.  T.  83  ;  60  J.  P.  52— C.  A. 

A  company  carrying  on  the  business  of  supply- 
ing information  of  the  results  ot  race  meetings  to 
subscribers  upon  the  terms  of  a  contract,  re- 
lating the  use  to  be  made  of  the  information  so 
supplied,  has  a  right  of  property  in  such  infor- 
mation, and  is  entitled  to  restrain  by  injunction 
a  third  party  from  publii^hing  it  it  obtained  from 
a  subscriber  with  knowledge  of  the  contract  and 
contrary  to  its  terms.  Exchange  Teltgrapk  Co. 
V.  Gregory  (supra),  followed.  Emekange  Trie- 
(jraph  Co.  V.  Central  Netct,  66  L.  J.,  Ch.  672 ; 
[1897]  2  Ch.  48 ;  76  L.  T.  691 ;  46  W.  B.  695. 

ii.  Letter*. 

Bight  witUield.]— The  sending  of  a  letter 
bearing  the  character  of  a  literary  oompositkHi 
does  not  give  the  person  to  whom  it  is  trans* 
.  mitted  the  right  iopnblish  it  for  bis  own  benefit; 
otherwise,  if  published  to  Tindicate  bis  chancter 
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from  false  impntatlcmB  cast  upon  him  by  the 
writer.  Perreval  (£or^  T.  Phippi,  3  Ves.  Je  B. 
19;  13II.B.  1. 

Inianction  granted  on  application  of  the 
ezecator  to  restrain  defendant  from  publishing 
tetten,  the  property  of  the  testator.  Gramrdy, 
Dunkin,  1  BaU  &  B.  207  ;  12  R.  B.  18. 

Defendant  moved  (on  patting  in  answer)  to 
diseolve  an  injunction  obtained  against  his  selling 
a  book  of  "  Letters  from  Pope,  Swift,  and  others." 
Ix)rd  Chancellor  said,  coUeclion  of  letters,  as  weQ 
as  other  books,  is  .within  intention  of  Statute  S 
Anne  ;  but  receiver  of  letter  has  at  most  but  a 
joint  property  with  writer,  and  possession  does 
not  give  him  licence  to  publish  it.  Injonction 
was  continued  as  to  letters  written  by  Mr.  Pope, 
bat  not  as  to  those  written  to  him.  Lord 
Chancellor  also  said,  that  reprinting  a  book  in 
England  which  was  original^  pirated  and  printed 
in  Ireland  will  not  be  simered,  being  a  mere 
of  the  Act   Pope     Curl,  S  Atk.  342. 

Letters  written  by  the  plointiiZ  to  the  defen- 
dant, having  been  returned  by  him,  with  a 
declaration  that  be  did  not  consider  himself 
entitted  to  retain  them,  the  publication  of  copies 
taken  before  the  return,  without  the  knowl«lge 
of  the  plaintiff,  was  restrained  by  injunction, 
though  represented  by  the  defendant  as  neces- 
sary for  tlie  vindication  of  his  character.  The 
jorisdiction  to  restrain  the  publication  of  letters 
ii  founded  on  a  right  of  property  in  the  writer. 
Gee  V.  Pritehardy  2  Swans.  402  ;  19  R.  B.  87. 

The  receiver  of  a  letter  has  a  sufficient  property 
in  the  p^ier  upon  which  It  Is  written  to  entitle 
him  to  maintain  an  action  of  detinue  for  it 
against  the  sender,  into  whose  hands  it  had  come 
as  a  bailee.  Olirvr  v.  Oliver,  11  C.  B.  (N.B.) 
139  ;  31  L.  J.,  C.  P.  4  ;  8  Jar.  (N.S.)  512 ;  6  L.  T. 
S87  ;  10  W.  K.  18. 

An  injonction  was  granted  to  restrain  the 
executor  of  the  person  to  whom  private  letters 
were  written,  from  publishing  them  without 
leaTe  of  the  executors  of  the  person  who  wrote 
them.   Tkompaon  v.  Stanhope,  Ambler,  787. 

Solicitor  ot  Company.]— When  the  solicitor  of  a 
company  writes  a  letter,  apparently  on  the  behalf 
cf  the  company,  he  has  no  such  property  in  the 
letter  as  to  entitlehim  to  prevent  its  publication, 
ilthon^  it  was  written  in  his  private  capacity. 
Sauard  t.  Gunn,  32  Beav.  462. 

lii.  A'awtpapen. 

BtgirtntioB.]— A  newspaper  within  the 
Oopjingfat  Act  (5  &  6  Vict.  c.  45),  and  requires 
registration  nnder  that  act  in  order  to  give  the 
proprietor  the  copyright  in  its  contents  and  bo 
enable  him  to  sue  in  respect  of  a  piracy.  Ciio!  v. 
Laud  aad  Water  Journal  Co.,  infra,  not  fol- 
knred.  Walter  v.  Ilmoe,  50  L.  J.,  Ch.  621  ;  17 
Cfa.D.  708;  44L.T.  727  ;  29W.B.776. 

A  newspaper  not  being  within  the  Copyright 
Act  (6  Jk  6  Vict.  c.  45),  requires  no  registration 
under  that  act ;  but  the  proprietor  of  a  news- 
paper has,  without  registration,  such  a-  pn^rty 
in  all  its  contents  as  will  entitle  him  to  sue  iu 
renect  of  a  piracy.  Cuas  v.  La»d  and  Water 
Jemmal  Cb^  S9  h.  J.,  Ch.  153;  L.  R.  9  Bq. 
334  ;  31  L.  T.  548  ;  18  W.  R.  20:t. 

Where  the  proprietor  of  a  newspaper  sought  to 
retrain  the  piracy  erf  "a  list  of  hounds,  the 
court  was  of  opinion  that,  although  the  piracy 
mi^t  be  established,  the  list  was  liable  to  such 
fiequent  changes,  and  a  correct  list  was  so  easily 


obtained,  that  It  was  not  a  ease  for  an  biterlocn- 
tory  Injimction.  lb. 

Kame  of— Aisignmntt.]— A  suit  was  institu- 
ted between  B.  ft  H.  as  to  the  proprietorship  of 
a  newspaper,  in  which  it  was  ultunately  decided 
that  they  were  entitled  in  equal  moieties.  Dur- 
ing the  progress  of  the  suit  B.  assigned  his  share 
in  the  newspaper,  and  the  right  of  publication, 
and  in  the  profits,  to  W.  The  assignment  con- 
tained a  recital  of  the  proceedings  in  the  suit, 
and  a  power  of  sale.  Afterwards  B.  mortgaged 
the  same  share  to  his  partner  H.  to  secnro  sums 
due  to  him  in  respect  of  that  share.  W.  regis- 
tered his  assignment  at  Stationers'  HaU,  and 
subsequently  sold  the  mortgaged  share  to  the 
plaintifl  under  his  power  of  sale.  Both  W.  and 
the  plaintiff  permitted  the  newspaper  to  be 
carried  on  by  B,  and  H.  jointly.  On  a  bill  filed 
the  plaintiff  for  a  declaration  that  he  was  en- 
titled to  s  moiety  of  the  newspaper : — Held,  first, 
that  there  is  nothing  analogous  to  copyright  In 
the  name  of  a  newspaper,  and  therefore  the 
r^stration  of  the  assignment  at  Stationers'  Hall 
was  futile  ;  but  that  the  proprietor  has  a  right 
to  prevent  any  other  person  from  adopting  the 
name,  and  that  this  rig^t  is  a  chattel  capable  of 
assignment.  Xelly  v.  Hvttm,  37  L.  J.,  Ch.  917  ; 
L.  R.  3  Ch.  703  ;  19  L.  T.  228  ;  16  W.  R.  1182. 

Held,  secondly,  that  as  W.  and  the  plahttaff 
knew  of  the  suit  between  B.  and  H.,  and  also 
permitted  them  to  carry  on  the  newspaper  as 
partners,  the  plaintifl  cotUd  only  take  B.'b  share 
subject  to  t^  equities  sabsisting  between  the 
partners.  Ih. 

FrospeetlTe  Beriw,]— That  protection  given 
common  and  statute  law  which  is  called  copy- 
right is  only  in  respect  of  some  already  published 
or  some  composed  and  not  yet  published  hterary 
prodacticm,  and  therefore  there  can  be  no  oagry- 
right  in  the  prospective  series  of  a  newspaper. 
Copyright  may  attach  npon  each  successive 
publication ;  but  that  which  has  no  present 
existence  as  a  pnblication  cannot  be  the  subject 
of  this  species  tA  property.  Piatt  v.  Waiter, 
17  L.  T.  157. 

.  It  is  open  to  doubt  whether  the  5  &  6  Vict.  c. 
46,  s.  18,  relating  to  copyright  in  "  encyclopaedias, 
reviews,  magazines,  periodical  works,  or  works 
published  in  a  series  of  books  or  parts,"  extends 
to  newspapers,  notwithstanding  the  interpreta- 
tion clause.  But,  even  if  it  does,  that  section 
applies  only  to  what  has  been  already  composed, 
merely  giving  the  copyright  of  it  to  the  pro- 
prietor of  the  periodlau  who  has  employed  the 
writer  of  the  part,  essay,  or  article.  lb. 

Artielsi  eomposed  at  Joint  Xxpense  of  Pro- 
prietors of  iSTarol  newspapers.]— The  three 
several  proprietOTs  of  three  several  periodicals 
jointly  employed  a  person  to  compile  for  them 
lists  of  registered  bills  of  sale  nnd  deeds  of  ar- 
rangement, on  the  terms  that  the  copyright  was 
to  belong  to  the  three  proprietors.  The  three 
periodic^  were  r^stered  under  the  Copyright 
Act.  The  compiling  these  lists  required  skiU, 
and  involved  a  good  deal  of  labour  and  expense. 
The  defendant  association  copied  and  circulated  , 
among  their  own  members  so  much  of  these  lists ' 
as  rdiited  to  their  own  neighbourhood,  which 
was  a  very  small  part  of  the  whole.  The  thrtie 
proprietors  sued  to  restrain  this  proceeding: — 
Held,  that  the  statute  5  &  6  Vict.  c.  45,  s.  18, 
was  not  to  be  construed  as  confining  the  copy- 
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right  of  a  proprietor  of  'a  newspaper  to  articles 
composed  on  tne  terms  that  the  copTiiRhtsboald 
b^img  to  and  be  paid  for  by  him  alone,  that 
each  ot  t^e  three  proprietorB  had  an  intoEest  in 
the  copyright  of  the  lists,  that  having  r^stered 
his  periodical  he  had  a  right  to  sac  to  restrain 
infnngemont,  and  that  the  defendant  asaooiation 
could  not  escape  on  the  ground  that  it  had  only 
copied  s  small  portion  of  the  lists.  Trade  Auwil- 
iary  Co.  t.  Miadteahortrngh  TradetmmC*  Pntte- 
Hon  AuoeieHon,  68  L.  J.,  Ch.  293  ;  40  Oh.  D. 
126  ;  60  L.  T.  681 ;  37  W.  B.  8S7— C.  A. 

iv.  Magazinet. 

Pn^ertr  in  ArtlolN.  j — By  the  effect  of  5  6 
Tict.  c.  46,  B.  18,  the  proprietor  of  a  periodical  is 
precluded  from  republishing,  without  tiie  con- 
sent of  the  author,  articles  written  by  the  latter 
for  and  published  in  such  periodical  in  any  other 
form  than  aa  reprints  of  the  entire  numbers  of 
the  periodical  in  which  the  articles  appeared. 
Smith  V.  Jehntm,  i  Oiff.  632  ;  33  L.  J.,  Ch.  137 ; 
9  Jnr.  (N.B.)  1223  ;  9  L.  I.  4S7  ;  12  W.  B.  122. 

A  repnblication  in  supplemental  numbers  of  a 
selection  of  various  tales  previously  published  in 
a  periodical  is  a  separate  publication  within  the 
section.  lb. 

The  right  of  an  author  of  an  article  in  a  perio- 
dical, umer  Ti  &  6  Vict,  c  45,  s.  18,  to  prevent  a 
separate  publication,  is  not  copyright  within  the 
meaning  of  s,  24,  and  it  is  no  objection  to  a 
motion  for  an  injunction  in  such  a  case  that  the 
author  has  not  entered  his  work  at  Stationers' 
Hall.  MayUexo  or  Murray  v.  Maxwell,  1  Johns, 
ft  H.  312  ;  3  L.  T.  466  ;  8  W.  R.  118. 

The  republication  of  the  Christmas  number  of 
a  periodical  under  a  different  title,  form,  and 
price,  is  a  separate  publication  of  an  article  con- 
tained in  such  number,  which  the  author  is  en- 
tiUcd  to  restrain.  lb. 

A  copyright  may  exist  in  only  a  small  portion 
of  a  serial  story.  Low  t.  Ward,  37  L.  J.,  Ch. 
841  ;  L.  B.6£q.  415;  16  W.  B.  1114. 

A  proprietor  a£  an  encyclopiedia,  who  employs 
a  person  to  write  an  article  for  publication  in 
that  wort,  cannot,  without  the  writer's  consent, 
publish  an  article  in  a  separate  form,  or  other- 
wise than  in  the  cncyclopeedia,  unless  the  article 
was  written  on  the  terms  that  the  copyright 
therein  should  belong  to  the  proprietor  of  the 
cncyclopsedia  for  all  pntposes.  Hereford 
iBahop)  V.  Gr{0n,  16  Sim.  190  j  17  L.  J.,  Ch. 
810 ;  12  Jnr.  265. 

 When  Testing.]— Under  6  &  6  Vict.  c.  45, 

8.  18,  actual  payment  for  an  article  written  for  a 
periodical  work  is  a  condition  precedent  to  the 
vesting  of  the  copyright,  in  the  article,  in  the 

Eroprietor  of  the  work ;  a  contract  for  payment 
I  not  BufBcicnt.   Ricluirdion  v.  Gilbert,  1  Sim. 
(N.B.)  336  ;  20  L.  J.,  Ch.  553  ;  15  Jiir.  389. 

To  enable  the  proprietor  of  a  newspaper  to 
sue  in  respect  of  a  piracy  of  any  article  therein, 
he  must  snow,  not  merely  that  the  autiior  of 
the  article  has  been  paid  for  his  services,  but  that 
it  has  been  composed  on  the  terms  that  the  copy- 
right therein  shall  belong  to  such  proprietor. 
Walter  v.  Hotoe,  60  L.  J.,  Ch.  621 ;  17  Ch.  D. 
708  ;  44  L.  T.  727  ;  29  W.  B.  776. 

 ImpUeA  Agreemuit  aa  to.]-  By  6  ft  6 

Tict.  c.  46,  s.  18,  when  a  proprietor  of  any  perio- 
dical work  shall  employ  any  person  to  compose 
any  article,  and  the  same  shall  have  been  com* 


posed  on  the  terms  that  the  copyright  therein 
shall  belong  to  such  proprietor,  the  copyright 
shall  be  the  property  of  such  proprietor :— Held, 
that  these  tenaa  vieeA.  not  be  expressed,  bat  may 
be  implied.  Sweet  y.  Smning^  16  0.  B.  469  ;  24 
L.  J.,  0.  P.  175 ;  1  Jar.  (n&)  643  ;  3  W.  B. 
519. 

Where  an  author  is  employed  by  the  propricttv 
of  a  periodical  to  write  tor  it  articles  on  certain 
terms  as  to  price,  but  viUiost  any  mention  of  the 
copyright,  it  is  to  be  inferred  that  the  copyright 
is  to  belong  to  such  proprietor. 

Position  of  Zditor.j— The  name  of  the  editor 
appearing  upon  the  title-page  forms  no  part  of 
the  title ;  and  a  court  of  equity  refused  to  re- 
strain, by  injunction,  the  proprietors  of  a  journal 
from  omitting  the  publication  of  the  editor's 
name  on  the  title-page,  although  the  agreement 
between  the  proprietore  and  editor  provided  that 
the  title  of  the  journal  should  not  be  altered 
without  mutual  consent.  Crookea  v.  Petter,  6 
Jur.  (N.S.)  1131  ;  3  L.  T.  225. 

Without  determining  the  extent  to  which  the 
owners  of  the  copyright  in  a  journal  are  justified 
in  interfering  with  the  editor  in  his  editorial 
capacity,  where  the  remuneration  of  the  editor 
depends  on  the  success  of  the  journal,  a  court  of 
equity  refused  to  restrain  the  proprietors  from 
altering  articles  proposed  to  be  inserted  by  the 
:  editor,  or  inserting  others  contrary  to  his  wish,  it 
being  the  province  of  a  jury  to  determine  ih& 
amount  of  dam^e,  if  any,  which  the  editor 
sustained  by  reason  of  the  conduct  of  Ihe  pro- 
prietors, lb. 

Where  publishers  of  a  magazine  employ  and 
pay  an  editor,  and  the  editor  employs  and  pays 
persons  for  writing  articles  in  the  magazine, — 
Scmblc,  the  copyright  in  such  articles  is  not 
vested  in  the  puWshers  under  5  ft  6  Vict.  c.  45, 
8.  IS.  Broan  v.  Gwhe,  16  L.  J.,  Ch.  140 ;  11 
Jur.  77. 

Begiftratlon  ot] — ^A  periodical  or  magazine 
must  be  registered.  Houlenon  v.  Maxwell,  46 
L.  J.,  Ch.  69  ;  4  Ch.  D.  163  ;  25  W.  E.  66.  And 
see  Maxwell  v.  Hoggy  36  L.  J.,  Ch.  433  ;  L.  B,  2 
Ch.  307  ;  16  L.  T.  130 ;  16  W.  B.  467. 

A  periodical  or  magazine  is  a  book  within  the 
meaning  of  s.  24  of  6  ft  6  Vict.  c.  45,  and  its 
I>roprietor,  if  he  has,  pursuant  to  s.  19,  registered 
the  first  number  at  Statioucrs'  Hall,  is  entitled 
to  restmin  the  publication  without  his  consent 
in  a  separate  form  of  a  serial  published  in  suc- 
cessive numbers  of  the  periodical,  the  copyright 
of  which  belongs  to  him  under  s.  18,  although 
neither  the  seriu  nor  the  first  number  containing 
it  has  been  separately  registered.  S.  C,  46  L.  J., 
Ch.  69  ;  4  Ch.  D.  1C3  ;  25  W.  E.  66. 

Begistration  under  the  Copyright  Act,  6  ft  6 
Vict.,  c.  45,  ss.  18  ft  19,  of  the  first  number  of  a 
periodical  protects  articles  contained  in  subse- 
quent numoers.  lb, 

Begistratton  vt  Tirat  Vnmber  of  Soriei — 
"  SeparatOly  Published."]— An  author  who  has 
sold  to  the  proprietor  of  a  periodical  the  right 
to  publish  a  story  in  his  paper  in  serial  form, 
and  who  has  agreed  not  to  publish  his  work  else* 
where  until  the  scries  is  completed,  is  not  a 
"  person  em[doyed  to  compose  a  part  of  any  en- 
cyclopaedia, review,  magasine,"  ftc.,  under  s. 
88  of  the  Copyr^ht  Act,  1842,  and  need  not,  in 
order  to  lecore  ms  copyright,  remibliah  hia  work 
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"inaseparate  form"  under  the  last  proviso  of 
that  section.  Johiuon  t.  Nttonet,  63  L.  J..  Ch. 
786 ;  [1894]  3  Ch.  663  ;  8  B.  BOO ;  71  L.  T.  230. 

Every  part  of  a  published  volume  which  is 
separate  aiid  distinguishable  from  the  other  parts 
a&d  distfogniBhed  ia  the  volume  itself  is  a  "  divi- 
aioDor  put  of  a  volume  separately  published" 
within  the  meaning  of  s.  2  of  the  Copyright  Act, 
1842.  lb. 

The  rffiistration  of  the  first  number  of  a  work 
pablished  in  serial  parts  is  a  sufficient  r^istra- 
tion  of  each  of  the  succeeding  parts.  Jb. 

V.  GmtpUatunu  and  Trantlatiom. 

Sntjset  of  Copyright.]— A  work,  partly  of 
«ompilations  and  selections  from  works  on  the 
Eobject,  and  partly  original  matter,  may  be  the 
Bobject  of  copyright ;  and  where  part  is  clearly 
pinted,  the  court  will  grAnt  an  immediate  injanc- 
tioD,  although  the  entire  amount  of  the  pirated 
mrts  are  onascertained.  Lcwh  v.  Failarton,  2 
Beav.  6 ;  8  L.  J.  Ch.  291 ;  3  Jur.  669. 

Copyright  may  be  either  in  respect  of  the 
matter  or  the  arrangement,  but  no  property  can  be 
aajuired  in  any  article  copied  from  a  prior  work. 

'llie  person  who  forms  the  plan  of  tne  work  to 
be  composed  by  the  labours  of  various  persons, 
who  employs  different  writers  to  contribute  to  it, 
and  who  pays  tbcm  for  their  contributions,  is  the 
author  and  proprietor  of  such  a  work  within  the 
statute  of  Anne.  Sarfield  v.  Xiekaltony  2  Sim. 
*S.l;  2L.  J.  (o.8.)Ch.90. 

Arrangement  of  qnesUons  and  answers,  how- 
evertimple  in  themselves,  and  on  subjects  how- 
ever common,  may  be  the  subject  of  copyright 
Jan-old  V.  IftnOkom,  3  Kay  is  J.  708  :  3  Jar. 
<SA)  10  jl. 

  Xere  Correetiona.]  —  Where  a  person 

tinm^  makes  corrections  in  and  additions  to  a 
work  in  which  he  had  originally  no  interest,  he 
acquires  a  copyright  in  them,  and  may  bring  an 
action  if  they  are  pirated.  Carey  v.  Longman, 
1  Kast,  358  ;  3  Eap.  273 ;  6  R.  R.  285. 

  Dlreetory  of  Traders— Headings— Ad- 

nrtiMBHita.] — ^I'he  headings  of  u  trade  direc- 
tors under  which  trade  advertisements  are  claBsi- 

fied  arc  the  subject  of  copyright.  Semble,  that 
the  collocation  and  arrangement  of  the  adver- 
tisements generally  was,  though  each  single 
aivertisement  was  not,  the  subject  of  copyright. 
The"temis"  referred  to  in  s.  18  of  the  Copy- 
>ig)^  Act,  1842,  upon  which  the  coi^right  stuill 
belong  to  the  profirietor,  need  not  be  in  writing 
weipreag,  but  might  be  implied  from  the  general 
nature  of  the  employment  and  of  the  business. 
Siceet  V.  SenniM  (16  C.  B.  459)  approvcfl. 
Lamb  V.  Eeant,  62  L.  J.,  Ch.  404  ;  [18931  1  Ch. 
218;  2  B.  189  ;  68  L.  X.  131  j  41  W.  B.'405— 
CA. 

 Tranilation.]— There  may  be  a  copyright 

in  a  translatioD,  whether  producwl  by  personal 
ajM)licati<Hi  and  expense,  or  by  gift.  Wyatt  v. 
Bmari,  3  Tea.  ft  B.  77  ;  18  B.  B.  143. 

fittest  of  OziglBftlttT.]— If  any  pencm  by 
p^  and  labour  collects  and  reduces  into  the 
form  of  a  systematic  course  of  instruction  those 
qaesttoQS  which  he  may  lind  ordinary  persons 
aiking  in  reference  to  the  common  phenomena  of 
life,  with  answers  to  those  questions,  and  expla- 
nations of  those  phenomena,  whether  such  expla- 


nations and  answers  are  furnished  by  his  own 
recollection  of  his  former  general  reading,  or  out 
of  works  consulted  by  him  for  the  express  pur- 
pose, the  reduction  of  questions  so  collected,  wil^ 
such  answers,  under  certain  heads  and  in  a 
scientific  form,  is  sofBcient  to  constitute  an 
original  work,  of  which  tiie  copyright  will  be 
protected.  Jarrold  t.  HouUtun,  3  Kay  &  J.  708  ; 
3  Jur.  (N.8.)  1051. 

But  anotherperson  may  originate  another  work 
in  the  same  general  form,  provided  he  docs  so 
from  his  own  resources,  and  makes  the  work  he  so 
originates  a  work  of  his  own  by  his  own  labonr 
and  industry  bestowed  upon  it.  lb. 

If,  instead  of  searching  into  the  common  sources 
and  obtaining  your  subject  matter  thence,  you 
avail  yourself  of  the  labours  of  your  predecessor, 
adopt  his  arrangement  and  questions,  or  adopt 
them  with  a  colourable  variation,  it  is  an  illegiti- 
mate use.  lb. 

Falsely  to  deny  that  you  have  copied  or  taken 
any  idea  or  language  from  another  work  is  a 
strong  indication  of  an  animus  furandi.  lb. 

A  person  may  have  copyright  in  tables  cal- 
culated by  himself,  even  though  the  very  same 
tables  should  have  been  published  long  before  his 
appeared.  Sailey  v.  Styler,  3  L.  J.  (O.B.)  Ch.  66. 

Quiere,  whether  an  injunction  wiU  be  granted 
to  protect  a  copyright  in  tables  founded  on  the 
author's  personal  calculation  of  them,  when  they 
are  of  such  a  nature  that  the  same  calculation 
could  be  made  within  a  short  time  hy  any  other 
l>erson.  lb. 

An  injunction  will  not  be  granted,  where, 
according  to  the  case  nuide  by  the  plainti£E, 
there  has  been  long  acquiescence  uniler  the 
injury  against  which  he  at  length  seeks  pro- 
tection, lb. 

 Bail  way  and  Coach  Oaido— Appropriation 

Of  Xnd«pend«nt  Labour- Fortioa  only  infringed.] 

— The  mere  publication  in  a  particular  order  oi 
time-tables  which  are  to  be  found  in  the  puUi- 
cntions  of  the  variotis  railway  companies,  is  not 
sufBcicnt  to  give  rise  to  a  claim  to  copyright. 
The  right  may,  however,  exist  in  a  compilation  of 
information  as  to  coach  routes,  ferries,  and 
stcfuners  published  in  the  form  of  an  abstract  for 
the  use  of  a  particular  locality.  Zedie  v.  Fttten^, 
[1894]  A.  C.  335  ;  6  B.  211— H.  L.  (Sc.) 

Although  it  is  not  to  be  disputed  that  there 
may  be  copyright  in  a  compilation  or  abstract 
involving  independent  labour,  yet  when  copy- 
right is  claimed  in  such  a  work  as  a  compilation 
of  railway  time-tables  the  burden  of  proof  ia  on 
the  cominler  to  show  clearly  that  there  has  been 
a  substuitial  appropriation  of  his  indepoident 
labour  before  any  proceeding  on  the  ground  of 
copyright  can  be  justified.  lb. 

If  a  book  depends  for  its  value  upon  a  par- 
ticular portion,  that  portion  may  be  treated  as 
an  independent  work  for  the  purpose  of  copy- 
right, lb. 

tI.  GUahyuet  and  AdvertitemenU. 

Catalogues.] — There  is  copyright  in  a  cata- 
logue, unless  it  is  a  mere  dry  list  of  names. 
UiMem  AHkur,  1  B.  &  M.  603  ;  32  L.  J-  Ch. 
771  ;  9  L.  T.  199 ;  11  W.  B.  934. 

It  is  no  defence  to  say  that  the  pirated  work  is  - 
not  offered  for  salo  itself,  hut  merely  used  to 
promote  tlie  sale  of  the  books  mentioned  in  it. 
Jb. 

Where  a  party  sets  up  a  case  that  his  work  is 
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a  fair  compilatioi?  frtnn  &  Dtunber  of  others,  and 
not  a  mere  copy  from  any  one,  it  is  of  the  high- 
est imtXHrtance  that  be  should  produce  his 
original  manncrlpt.  Ih. 

 lUnBtratBd.] — The  plaintiffs,  who  were 

upholsterers,  publisned  an  illastrated  catalogue 
of  articles  of  furniture  which  were  duly  rcftlstered 
under  the  Copyright  Acts  as  a  book.  The  iUos- 
tratioDB  were  engraved  from  original  drawings 
made  by  artists  employed  by  the  plaintift,  but 
the  book  contained  no  letterpress  of  snch  a 
description  as  to  be  the  subject  of  copyright,  and 
it  was  not  pubhshed  for  sale  but  was  usal  by  the 
plaintiffs  as  an  a^Ivertlsment.  The  defendants 
pablishcd  an  illastmted  catalogue,  many  of  the 
illustrations  in  which  were  copied  from  those  in 
the  plaintift'  book : — Held,  that  the  plaintiffs 
were  entitled  to  an  injanction  restraining  the 
defendants  from  publishing  any  catalogue  con- 
tsiuing  illustrations  copied  from  the  plaintiffs^ 
book.  Overruling  Oobbett  v.  Woodward,  infra. 
Maple  T.  Junior  Army  and  ^ary  Stvrei,  62 
L.  J.,  Ch.  67 ;  21  Ch.  D.  369  ;  47  L.  T.  fi89 ;  31 
W.  R.  70— C.  A. 

There  is  no  copyright  in  a  descriptive  adver- 
tisement, illustrated  or  otherwise,  of  articles 
which  any  one  may  selL  Oobbett  v.  Wwdicard, 
41  L.  J.,  Ch.  r>56  ;  L.  R.  14  Eq.  407  ;  27  L.  T. 
27  ;  20  W.  K.  963. 

When  an  upholsterer,  who  had  published  an 
illustrated  furnishing  guide  with  engravings  of 
the  articles  of  furniture  which  he  sold,  and  de- 
scriptive remarks  thereon,  filed  a  bill  to  restrain 
another  upholsterer  from  publishing,  for  the 
purposes  of  his  own  trade,  a  similar  work  in 
which  many  of  the  engravings  and  portions  of 
the  letterpress  of  the  fii-st  work  were  alleged  to 
be  copied  : — Held,  thathe  could  not  berestraincd 
by  injunction  from  so  copying  the  illustrations  or 
such  part  of  his  work  as  was  not  original  but 
merely  descriptive  of  his  stock,  or  of  common 
articles  of  furniture  ;  but  that,  the  latter'fl  work 
being  a  fiagmnt  imitation  of  the  former's,  he 
could  be  allowed  no  costs.  Jb, 

A  tradesman  who  employs  another  for  remnu- 
eration  to  compile  a  book  of  designs  for  him  is 
himself  entitled  to  copyright  in  the  book.  A 
book  in  the  nature  of  an  advertising  catalogue 
may  be  the  subject  of  copyright.  Grace  v. 
Aewmaa,  44  L.  J.,  Ch.  298  ;  L.  R.  19  Eq.  623  ; 
23  W.  B.  517. 

A  cemetery  stonemason  employed  and  remune- 
rated a  person  to  collect  monumental  designs, 
and  published  a  book  containing  sketches  of  such 
designs,  with  scarcely  any  letterpress  : — Held, 
that  he  had  copyright  in  the  book,  and  was  en- 
titled to  an  injunction  to  restrain  the  publication 
of  designs  copied  from  it.  lb, 

tU.  Maps,  Leetvret  and  Other  Matter. 

Ibpi.}— A  bird's-eye  view  of  a  seat  of  war  is 
a  book  within  6  &  6  Vict,  c  46,  s.  2,  and  must  be 

registered.  ^H*ard  v.  Lf^,  40  L.  J.,  Ch.  489  ; 
L.  R.  6  Ch.  346 ;  19  W.  R.  615. 

C.  published  a  book  of  roads  of  Great  Britain, 
comprising  Patterson's  book  (to  the  copyright  of 
which  be  was  not  entitled),  with  improrements 
and  additions  obtained  by  actual  surrey  and 
otherwise ;  an  injunction  to  restrain  a  pnblication 
of  an  edition  of  Patterson,  comprisiDg  C's  im- 
provements and  additions,  was  iKoaed  in  equity. 
CHrey  v.  Fadin,  6  Ves.  24, 


There  is  no  copyright  in  a  general  sobject, 
though  from  its  nature  the  consequence  may  be 
close  resamblanoe  and  considerabte  interference, 
as  in  the  case  of  maps  and  road-books.  WiOun 
V.  AiMn,  17  Tes.  427 ;  11  B.  B.  118. 

 Chart  or  Flan— Slesre  CKait.] — A  sleeve 

chart,  which  ccmsists  of  a  piece  of  cardboard  in 
the  shape  of  a  sleeve  with  certain  curved  lines 
and  figures  printed  upon  it,  is  not  the  subject  of 
copyr^^t  under  5  &  6  Vict  c.  45.  MeUiMrake 
V.  ZVkmwH,  63  L.  J.,  Ch.  719 ;  [1894]  3  Ch.  420-^ 
7  R.  668  ;  71  L.  T.  419—0.  A. 

leotiirei.]— Before  5  4:  6  Will.  4,  c.  65,  s.  l.an 
injunctitm  would  be  granted  against  third  persons 
poblishtng  lectures  orally  delivered,  who  had 
procured  the  means  of  publishing  those  Icctoies 
from  parties  who  had  attended  the  oral  delive^ 
of  them.  Abernfthy  v.  H^tehimom^  1  H.  ft  T. 
28  ;  .1  L.  J.  (O.S.>  Ch.  209. 

Where  the  court  is  oUled  upon  to  restrain  a 
publication,  on  the  ground  that  It  is  a  piracy  of 
a  composition  which  has  been  substantially 
reduced  into  writing,  it  is  the  duty  of  the  court 
to  see  that  the  pl^ntiff  produces  his  writtea 
composition.  lb. 

M.,  an  author  and  a  lecturer  upon  Tarioos 
scientific  aabjects,  delivered  from  memory,  thoqgh 
it  was  in  manuscript,  a  lecture  at  the  WorldnK 
Men's  College  upon  "  The  Dog  as  the  Frigid  <h 
Man."  The  audience  were  admitted  to  the 
room  by  tickets  issued  gratuitously  by  the  com- 
mittee of  the  college.  P.,  the  author  of  a  system 
of  shorthand  writing,  and  the  publisher  of  works 
intended  for  instmction  in  the  art  of  shorthand 
writing,  attended  the  lecture,  and  took  notes, 
nearly  verbatim,  in  shorthand,  of  it,  and  after- 
wartls  published  the  lecture  in  bis  monthly 
periodical,  "The  Phonographic  Lecturer."  Ou 
motion  for  an  injunction  to  restrain  the  publica- 
tion : — Held,  that  where  a  lecture  of  this  kind  is 
delivered  to  an  aodience  limited  and  admitted  l^* 
tickets,  the  mulerBtanding  between  the  lecturer 
and  the  audioicc  is  that,  whether  the  lecture  has 
been  committed  to  writing  beforehand  or  not, 
the  audience  are  quite  at  liberty  to  take  the- 
fullest  notes  for  their  own  personjU  purposes,  but 
they  are  not  at  hberty  to  use  them  afterwards 
for  the  purpose  of  publishing  the  lecture  tx 
profit ;  and  the  puUicatton  of  the  lecture  in 
shorthand  characters  is  not  regarded  as  being- 
different  in  any  material  sense  from  any  other ; 
and  injunction  accoi-dingly.  Aberm-thy  v.  Hut- 
chinton  (I  H,  ii.  T.  28)  rliscussed.  NieoU  v. 
Pitman,  63  L.  J.,  Ch.  552  ;  26  Ch.  D.  574  ;  60- 
L.  T.  264  ;  32  W.  B.  681  ;  48  J.  P.  649. 

A  professor  of  a  univenity  who  dcliTcra  orally 
in  his  class-room  lectures  which  are  his  own 
literary  composition  does  not  communicate  suchi 
lectures  to  the  whole  world,  so  as  to  entitle  any 
one  to  republish  them  without  the  (lermission  <^ 
the  author.  Caird  v.  Simr,  67  L.  J.,  P.  C.  2  ; 
12  App.  Cos.  326  ;  67  L.  T.  634  ;  36  W.  B  199— 
H.  L.  (Sc.). 

The  appellant,  a  professor  of  a  Scottish  nni-' 
versity,  delivered  lectures  in  his  class-room  as 
part  of  his  ordinary  course  to  students  of  the- 
university,  who  were  admitted  on  payment  of 
the  prescribed  fees : — Held  (Lord  FitcQenld 
dissenting),  that  such  delifery  of  the  lectures- 
was  not  oquivalent  to  a  commonioation  of  them 
to  tiie  public  at  large,  and  that  the  appdlant 
waa  entitled  to  restrain  other  i>crsons  from  pub- 
lishing them  without  his  consent.  lb. 
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Itport  of  XngbiMT.] — An  engineer  made  a 
Rport  upon  a  mining  property  and  banded  it  to 
a  member  of  a  syndicate  for  bringing  out  a  com- 
jMoj.  It  was  agreed  that  the  report  aboold  be 
priDted  and  shown  to  the  syndicate.  If  the 
company  was  formed,  and  the  report  published 
in  the  prospectus,  the  engineer  was  to  receive 
1.000/.,  bat  if  the  company  was  not  formed, 
the  report  was  to  be  returned  to  him.  The 
proposed  company  was  abandoned.  The  defen- 
dant company  took  up  the  property,  and 
fuTiflg  obtained  a  printed  copy  of  the  report, 
made  use  of  it  in  the  prospectus  issued  by  them ; — 
Held,  that  the  property  in  the  report  belonged 
CO  the  engineer,  and  that  he  was  entitled  to  an 
inTimction  to  restrain  the  defendants  from  pub- 
Hfliing  it.  Senriok  t.  Danube  CollUriei  Co., 
39  W.  E.  473. 

Ipeeifloations.]— There  Is  no  copyright  in  the 
^ecifications  of  patents.    Wyatt  v.  Harnard,  3 

'  Vea.  fc  B.  77  ;  13  B.  R.  141.  But  see  Newton  v. 
Cmeit,  VI  Moore,  467 ;  4  Bing.  2»4 ;  29  B.  B. 

I     MI;  5  L.  J.  Co.S.)  C.  P.  159. 

I      T«]ri^  of  DlMOT6i7Ud«rOTOWit.]— AToysgc 
of  discovery  having  been  executed,  and  a  nsrra- 
tire  of  it  prepared  under  the  ordere  of  the  crown, 
I     the  narrative  is  the  property  of  the  crown ;  but 
'     OD  a  bill  in  equity  by  a  pnblisher,  authorisal  by 
I     ihe  secretary  of  theBoardof  Admiralty  to  publi^ 
neb  a  narratlTe,  the  profits  remaining  at  their 
diqiositioii,  on  injunction  restraining  publication 
by  I  Btnmger  was  diasolTed.   37iwl  t.  Stoekdale, 
3  Swans.  687. 

Caleadan.] — Though  copyright  cannot,  as  such, 
j  nfasist  in  an  East  India  aUondor,  as  a  general 
I  rabject,  any  more  than  in  a  map,  chart  or  series 
<rf  cbroDology,  it  may  in  the  Individual  work ; 
and  where  it  can  be  traced  that  another  work 
opcm  the  same  subject  is  not  an  original  com- 
J^tioQ,  but  a  mere  copy  with  colourable 
miations,  it  will  be  protected  by  injunction. 
M^knaim  t.  StocMaU,  12  Vcs.  270. 

An  injouction  was  granted  against  pirating  a 
eourt  catendar,  tiie  individual  work  creating  a 
rapyrii^t,  though  the  general  snbjeet  was  com- 
mon. Lmgman  t.  Winekea^r,  16  Tea.  269. 

iltam.] — An  album  for  holding  photographs, 
with  pictorial  borders  containing  views  of  castles, 
*ith  abort  descriptions  attached,  is  not  a  "book" 
within  5  i:  6  Vict.  c.  45,  b.  I,  so  as  to  be  capable 
it  obtaining  copyright  for  the  contents.  Sehote 
*.  Sehminrke,  u5  L.  J.,  Ch.  892  ;  SS  Ch.  D.  &46  ; 
M  L.  T.  212  ;  34  W.  R.  70t). 

BixomsteT's  Faoe.] — The  face  of  a  barometer, 
displaying  special  letterpress,  held  not  to  be 
capaUe  of  registration  under  the  Copyright  Act, 
1842,  as  not  being  within  s.  2, "  a  book  separately 
published."  item'«T.<7(MBtYf<,64  L.  J.,  Cb.  419; 
iSL.T.&39. 

leptiats.] — ^A  person  may,  by  publishing  a 
reprint  of  a  work  of  which  the  copyright  has 
c^ired,  with  notes  and  illustrations  from  other 
works,  create  a  new  copyright,  which  will  be 
protected  from  piracy  ;  and  it  is  a  piratical  use 
of  inch  copyright  work  to  borrow  therefrom  any 
wnsidcrable  number  of  the  illustrations.  Black 
V.  Murraj/,  9  Scotch  Sessions  Oases,  3td  aeries, 


Bifkt  to  BopnbUsh.] — The  proprietor  of  a' 
copyright  does  not  lose  his  right  of  republication, 
although  the  book  may  have  been  out  of  print- 
and  obsolete,  and  of  little  or  no  value,  for  any 
number  of  years.  Wifldm  -v.Dtckt,  48  L.  J.,  Ch. 
201 :  10  Ch.  D.  347  :  89  U  T.  467 ;  27  W.  B. 
639. 

Before  8  Amw,  e.  19.} — An  author  whose  works- 
had  been  published  more  than  twenty-eight 
years  before  the  passing  of  8  Anne,  o.  19,  was  not 
entitled  to  the  copyri^t  for  life.  Brooke  t* 
Clarke,  1  B.  &  Aid.  396. 

Songs.]— &0  MvsiCAL  CouposiTioHS,  infra. 

Flays.]  —  See  Dbaicatio  CoHFOBmoiiBi 
infra. 

b.  Beciatratlon. 

L  Ingenmvi. 

Befbte  Tnblioatlon.]— No  copyright  can  be 
acquired  by  r^istration  at  Stationers'  Hall  nntU 
publication  of  the  work  registered.  Maxwell  t. 
Hogg,  36  U  J.,  Ch.  433 ;  L.  R.  S  Ch.  807 ;  16 
L.  T.  ISO  ;  15  W.  K  467. 

The  mere  declaration  of  an  intention,  however 
public,  to  publish  a  magazine  or  any  manu- 
factured article  bearing  a  partjcnlar  name  or 
mark,  notwithstanding  that  such  dcclamtitni  is 
accompanied  by  expenditure  in  connection  with 
the  intended  article,  cannot  create  a  right  to  the 
exclusive  use  of  such  name  or  mark  as  a  trade 
mark.  lb. 

H.,  in  1863,  registered  an  intended  new 
magazine  to  be  oaU»l  lielgravia.  In  1866,  such 
magazine  not  having  appeared,  M.,  in  ignorance 
of  what  H.  had  done,  projected  a  magazine  with 
the  same  name,  and  incurred  considerable  ex- 
pense in  preparing  it,  and  extensively  adverti;:- 
ing  it  in  August  and  September  as  about  to 
appear  in  October.  H.,  knowing  of  this,  made 
hasty  preparations  for  bringing  out  his  own 
magazine  before  that  of  H.  could  appear,  and  In 
the  meantime  accepted  an  order  from  M.  for 
advertising  M.'s  magazine  on  the  covers  of  his 
own  publications,  and  the  first  day  on  which  he 
informed  M.  that  he  objected  to  his  publishing  a 
magazine  under  that  name  was  the  2oth  of  Sep- 
tember, on  which  day  the  first  number  of  H.'a 
magazine  appeared.  M.'8  magazine  appeared  in 
October:— Ucl<l,  that  SC's  ulvertisements  and 
expenditure  did  not  give  him  any  exclusive  right 
to  the  use  of  the  name  Selgraria,  and  that  he 
could  .  not  restrain  M.  from  publishing  a 
magazine  under  the  same  name,  the  first  number 
of  which  appeared  before  M.  had  published  his. 
Jh. 

Held,  also,  that  H.'s  registering  the  title  of  an 
intended  publication  could  not  give  him  a  copy- 
right in  that  name,  and  that  he  had  not  acquired 
any  right  to  restrain  M.  from  using  the  name,  as 
being  H.'s  trade  mark.  lb. 

The  proprietor  of  a  book  or  periodical  has  no 
copyright  therein  under  5  &  6  Vict.  c.  45,  if  it  is 
not  actually  published  at  the  date  of  its  regis- 
tration at  Stationers'  Hall.  Ifertderiiii-n  v.  Max- 
well, 46  L.  J.,  Ch.  891  ;  6  Ch.  D.  892  ;  25  W.  11. 
455. 

Therefore,  where  the  proprietor  of  a  periodical 
had  registered  its  first  number  at  Statloncis* 
HaU  bdForc  pnUication,  although  he  bad  then 
entered  on  ^e  register  the  dale  of  its  intended 
publication,  which  was  the  actual  date : — Held,  - 
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that  haTing  regard  to  ss.  18  and  18,  and  to  the 
form  of  requiring  entry  of  proprietorship  in  the 
schedule  to  the  act,  he  was  not  entitled  to  copy- 
right in  the  periodical  nor  to  an  in]'tmction  to 
restrain  its  allied  Infringement  lb. 

No  copyright  is  acquired  by  the  registration  of 
a  book  before  its  actual  publication.  Cor- 
respondent  JTmvgpaper  Co.  t.  Saundert,  11  Jar. 
<Kil.)  C40  ;  13  L.  f.  MO ;  18  W.  B.  804. 

After  btrin^ement.] — The  r^istration  of  a 
copyright  under  the  Copyright  Act,  1842  (5  A:  6 
Vict.  c.  45),  s.  24, 18  not  necessary  to  the  existence 
of  the  copyright,  but  is  only  necessary  to  perfect 
the  right  to  sue ;  and  the  registration  need  not 
have  been  entered  before  the  aU^;ed  infringe- 
ment. Goubaud  t.  Wallaee,  36  L.  T.  704  ;  25 
W.  R.  604. 

Isine  of  Writ  cn  the  «une  day  u  Segis- 

tration.] — The  issue  of  a  writ  in  an  action  for 
the  inf  ringem^t  of  a  copyright  on  the  same  day, 
but  subsequently  to  the  r^^tration  of  such  copy- 
right under  the  Copyright  Act,  1842,  safficiently 
complies  with  s.  24  of  that  statute,  so  oa  to 
enable  the  person  making  the  registration  to  sue 
in  respect  of  the  infringement.  Wane  t.  Zaw- 
nmce,  54  L.  T.  871 ;  84  W.  B.  452. 

B^riitratlm  under  A«t  of  1843,  only.] — 

The  proprietor  of  a  newspaper  registered  as 
a  serial  publication  under  tbe  Copyright  Act, 
1842,  can  sue  in  respect  of  his  copyright  in 
matter  published  in  his  paper ;  though  neither 
the  name  of  the  proprietor  nor  the  title  of  the 
paper  is  r^stered  under  the  Newspaper  Libel 
and  Bcgistration  Act,  1881.  GUe  t.  I>eton  and 
Exetrr  Cbntt'itutional  A'etogpaper  Co.,  58  L.  J., 
Oh.  288  ;  40  Oh.  ».  600  ;  60L.T.672;  37  W.  B. 
487. 

Kagaiine,  Tint  Vomher  of— What  muit  be 
Begiitered,] — Begistration  of  a  weekly  periodi- 
csal  before  any  part  of  it  had  been  pnbbshed  is 
not  a  good  registration ;  but  the  subsequent 
registration  of  the  ftrst  number  of  the  tale  was  a 
good  registration  to  enable  the  proprietor  to  sue 
in  respect  of  infringement  of  copyright  in  tbe 
title  of  the  tale,  suppomng  such  copyright  to 
exist.  Dieke  v.  Yate»,  60  L.  J.,  Ch.  BO^  ;  18 
Ch.  D.  76  ;  44  L.  T.  660—0.  A. 

A  periodical  or  magazine  is  a  book  within  the 
meaning  of  s.  24  of  5  &  6  Vict.  c.  iH,  and  its 
proprietor,  if  he  has,  pursuant  to  s.  19,  regis- 
tered the  first  number  at  Stationers'  Hall,  is 
entitled  to  restrain  tlic  publication  without  his 
consent  in  a  scjuiratc  form  of  a  serial  published 
in  sncceesiTe  numbers  of  the  periodical,  the 
copyright  of  which  belongs  to  him  under  s.  18, 
although  neither  the  serial  nor  the  first  number 
containing  it  has  been  separately  registered. 
Senderaon  v.  Matewdl.  46  L.  J.,  Ch.  69  ;  4  Ch.  D. 
168 ;  26  W.  B.  66. 

When  unnMMiary  Tartt  Begiitared.] — An 

infringement  of  the  registered  copyright  of  the 
music  of  an  opera  may  be  committed  where  the 
opera  itself  has  not  been  published,  and  so  no 
copy  of  it  could  be  deposited ;  and  where  that 
music  having:  been  made  the  subject  of  two 
"  arrangements,"  one  without  the  voice,  another 
for  the  voice  and  piano,  those  arrangements 
having  been  publishct.1,  the  infringer  has  used 
them  for  his  own  production.  In  such  a  case  the 
question  of  what  was  intended  to  be  roistered 


will  be  considered  with  reference  to  all  the  parts 
of  the  register,  and  if  certain  portions  to.  tlie 
forms  of  registry  are,  in  the  particular  case, 
unnecessary  and  unmeaning,  the  introduction  o[ 
them  will  not  affect  those  portions  of  the  register 
which  are  correct.  Fairlie  t.  Saetey^^  L,J., 
Ch.  697 ;  4  App.  Caa.  711 ;  41  L.  T.  73;  SS 
W.  B.  4. 

Deieriptiim  of  AnthoT.]— The  author  and  jm- 

prietor  of  copyright  in  a  song,  in  the  entsr  it 
Stationers'  Eiul,  describing  his  pl»3e  of  abode  ss 
65,  Oxford  Street,  he  being  in  America  at  the 
time  of  the  publication,  and  having  no  place  of 
abode  in  England,  but  65,  Oxford  Street,  b^ng 
the  address  of  his  pubUsherB,  is  a  sufficient 
description.  Lover  t.  DaiHdton,  1  C  B.  (K.a) 


Beetifloation  of  Beglster  —  Ferton  *■  Ag- 

grisTed."]— Under  5  i  G  Vict.  c.  45.  s.  14,  which 
gives  power  to  make  an  order  to  vary  an  entry  m 
the  register  of  copyright  under  that  act  upon  tbe 
application  of  any  person  who  "  shall  deem  him- 
sclJE  aggrieved  by  any  "  such  "  entry,"  the  court 
made  an  order  varying  an  entry  in  a  register  of 
copyright  upon  the  application  of  the  persoa 
who  had  caused  the  entiy  to  be  mode.  Piivlton, 
&  parte,  53  L.  J.,  Q.  B.  320  ;  32  W.  B.  648. 

JBx|tungii^  Entry— Penons  '^ACTriered."]- 

Upon  an  application  under  5  &  6  Vict,  c,  45, 
s.  14,  to  expunge  entries  in  the  register  at 
Stationers'  Hall,  representing  A.  to  be  the 
proprietor  of  the  liberty  of  performing  certain 
songs  published  before  the  act,  it  appeared  that 
the  applicants,  who  were  music-publishers, 
claimed  under  a  general  grant  of  the  copyright 
in  the  songs  made  by  the  composer  after  the 
act,  and  that  A.  claimed  under  a  subscqacut 
grant  by  the  composer  which  purported  to  con- 
vey separately  the  right  of  performing  them. 
A.,  under  colour  of  this  grant,  had  threatened  to 
take  proceedings  against  persons  performing  the 
songs  without  his  consent: — ^^Id,  that  the 
application  to  expunge  the  entries  must  be 
granted;  for  the  applicants  were  "aggrieved" 
by  the  existence  of  the  entries,  which  were 
calculated  to  prejudicially  affect  their  hterary 
copyright  in  the  songs  by  diminishing  the 
number  of  copies  sold.  Uutchina  4*  Homer,  £t 
parte,  48  L.  J.,  Q.  B.  29  ;  4  Q.  B.  D.  00  ;  39  L.  T. 
396  ;  27  W.  B.  261.  See  S.  C.  in  C.  A.,  48  L.  J- 
Q.  B.  505  ;  4  Q.  B.  D.  488 ;  41  L.  T.  144  ;  27  W.  B. 
857— C.  A. 

By  5  it  6  Vict.  c.  45,  s.  14,  and  25  &  26  Tict 
c.  68,  8,  5,  "  if  any  person  shall  deem  himadf 
aggrieved  "  by  any  entry  in  the  roister,  he  may 
apply  to  one  of  the  superior  courts  for  an  order 
that  such  entry  may  be  expunged  or  varied. 
W.  being  charged  under  the  acts,  on  the  com- 
plaint of  O.,  with  the  infringement  of  his  copy- 
right in  a  picture,  a  certified  copy  of  the  cntty 
in  the  register  of  the  assignment  to  G.  was  given 
in  evidence  to  prove  G.'s  title.  W.  having  been 
convicted,  applied  to  the  court  to  expunge  Uic 
entry,  on  the  ground  that  C  had  not  a  good 
title  to  the  copyright ;  W.  did  not  set  up  any 
title  in  himself : — Held,  that  W.  was  not  a  person 
aggrieved  within  the  meaning  of  the  statutes. 
Graves,  in  fv,  L.  B.  4  Q.  B.  715  :  20  L.  T.  877  : 
17  W.  B.  1018. 

Xntry  fbr  PupoHf  of  Aetion.] — B^re  the 
S  &  6  Vict.  c.  46,  a  plaintiff  instituted  proccod- 
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ings  in  eqnitj  tor  an  alkged  infringanent  of  hia 
copTiight,  and  an  issue  had  been  directed,  where- 
upm  he  caused  the  entir  to  be  made,  and  oom- 
meoced  an  acticn: — Hcu,  that  the  defendant 
was  entitled  to  bare  the  entry  expunged  ;  but 
the  ooort  discharged  the  role  for  that  porpose,  on 
the  plaintiff  nndertakiug  not  to  nse  the  entiy  as 
eriiMiice  at  Uie  triaL  Ckappell  t.  Purday,  1 
D.  ft  L.  458 :  13  H.  ft  W.  303 ;  13  L.  J.,  Ex.  7.  | 

SemUe,  that  the  court  has  no  power  to  restore  I 
an  entry  when  (Hice  it  hoe  been  struck  out.  lb. 

Uprai  a  rale  nisi  to  expunge  three  entries  mode 
fn  the  registry  on  the  grotmd  that  they  would  be 
primfi  facie  eridence  in  an  action  against  the  de- 
fendant for  publishing  the  pieces  of  mngic  men- 
tkmed  in  them,  alleged  to  be  the  copyright  of  the 
plaintiff,  the  coort  (the  plaintiff  refusing  to  con- 
sent not  to  use  the  entries  on  the  trial)  declined 
to  expunge  the  entries,  but  directed  an  issoe 
whether  there  was  a  copyright  in  the  music,  and 
whether  the  plaintiff  was  the  proprietor  of  the 
copyright,  on  the  trial  of  which  the  entries  should 
not  be  used  ;  and  ordered  that  the  rule  should  be 
enlarged  nntQ  the  trial  of  the  issoe:  Oavidmntt 
S»JMrte,  2  £L  ft  BL  677 ;  18  Jar.  57. 

Toe  coort  will  not  exercise  its  power  to  ex- 
pnngc  an  entry  of  proprietorsh^  of  oopyri^t  in 
tbe  registry,  unless  it  is  clearly  and  unequivocally 
Bbcwn  that  it  is  false,  or  vary  it,  unless  satisfied 
bj  affidavit  that  in  so  doing  the  court  would 
make  a  tme  entry ;  repidiatiDgthe  power  exer- 
cised bf  the  Court  of  Qneef  s  Bench  in  the 
above  caseL  I>avidtmt,  Et  p»te,  18  C.  B.  207  ; 
35  L.  J.,  C.  F.  237  ;  2  Jar.  1021 ;  4  W.  B. 
593. 

A.,  the  anther  of  a  song,  wishing  to  preserve 
his  c<^yright  therein  in  Ainerica  as  well  as  in 
England,  caused  his  agraits  simultanoonsly  to  re- 
gister it  in  New  York  and  London.  In  the  entry 
in  the  registry,  the  name  of  the  London  agent 
was  inserted  by  mistake  as  the  proprietor  of  the 
co[^gbt.  A.,  when  he  discovered  this,  pro- 
cnred  such  entry  to  be  altered  under  a  judge's 
order,  by  inserting  his  own  name  as  pn^rietor 
in  lien  of  that  nis  agent,  and  he  afterwards 
bnmght  an  action  for  piracy  against  B.,  who  had 
puUished  the  song  in  thU  country  before  the 
entry  had  been  altered.  B.  claimed  no  title  in 
himself  to  the  copyright,  but  relied  on  such 
prior  publication,  ami  abo  on  an  alleged  publica- 
tion in  America  anterior  to  that  stated  in  the 
Miginal  registration.  The  court  refused,  on  the 
applicatioD  of  B..  to  expunge  or  vary  such 
altered  entry  in  the  registry,  because  it  did  not 
clearly  appear  that  there  had  been  a  prior 
pabUcation  in  America,  or  that  the  entry  was 
untrue.  lb. 

An  entry  having  been  improperly  made  on  the 
registry  the  court  granted  a  rule  to  vary  or 
expunge  it.   SoHow,  Ess  partf,  14  C.  B.  631. 


ii.  Ifamu  of  Pvhlither. 

VfeAM  V«BM  But  lM  B^tersd.]— H.  agreed 
with  T.  to  edit  a  translation  of  a  foreign  work, 
and  compoee  a  biographical  sketch  of  the  author, 
and  give  notes  of  bis  own.  It  was  intended  that 
T.  iboold  have  the  sole  right  of  multiplying 
copies  <A  the  york,  and  the  work  was  puUished 
before  5  ft  6  Vict.  c.  45.  There  was  no  assign- 
mait  (rf  the  copyright  f nnn  H.  to  T.  After  f.'s 
death,  his  widow,  with  H.'s  knowledge  axiA  as- 
■ent,  roistered  the  copyright  in  her  own  name 
nodcr  5  ft  6  Vict,  a  45 :— Hdd,  that  the  capj- 


right  was  in  T.'s  widow  and  not  In  H,  Baditt 
V.  limpleman,  13  L.  T.  593. 

After  H.'8  assent  to  T.'s  widow  registering  the 
copyright  in  her  own  name,  she  paid  to  him 
money,  and  he  received  from  her  boolts  on  the 
publication  of  a  fresh  edition  on  the  same  terms 
as  stipulated  in  the  agreement  between  H.  and 
her  husband  in  bis  lifetime.  H.,  on  three  occa- 
aiooB,  claimed  remuneration  on  those  terms,  and 
she  did  not  repudiate  all  liaMUty,  bat  disputed 
the  quantum  merely: — Held,  evidence  from 
which  the  jury  might  infer  an  agreement  by  the 
widow  to  r^nnnerate  H.  on  tbe  same  scale  as  in 
the  agreement  with  her  hasbuid  in  cooperation 
of  his  assenting  to  her  roistering  the  oc^qrright 
in  her  own  name.  lb. 

In  roistering  the  copyright  at  a  Ixxdc  at 
St^ooers*  Hall,  it  is  sufficient  to  enter  the  first 
publisher,  under  the  trade  name  of  the  firm,  and 
the  actual  proprietor  of  tbe  copyright  at  the 
time  of  r^istration,  without  stating  who  the  first 
proprietor  was,  or  how  the  copvrifiht  devolved 
upon  the  present  proprietor.  lVeldo»  v.  Diciu, 
48  L.  J.,  Ch.  201 ;  10  Ch.  D.  247  ;  39  L.  T.  467  : 

27  W.  E.  659. 

Registration  of  a  copyri^t  is  bad,  if  the  name 
entered  as  that  of  "  the  publisher  "  is  not  that  of 
the  first  publisher.  Weldon  v.  Diekt  (10  Ch,  I>. 
247)  foUowed.  Coote  v.  Judd,  23  Ch.  D.  727 : 
48  L.  T.  205  ;  31  W.  R.  423. 

In  an  action  for  infringement  of  coi^rlght, 
where  objections  to  the  roistration  ore  not 
delivered  within  the  prescribed  time,  the  action 
ma^  nevertheless  be  dismissed  if  a  defect  in  the 
registration  is  brought  out  from  the  plaintiff's 
evidence.  lb. 

To  entitle  any  one  but  the  author  of  a  literary 
work  to  npsux  it  at  Stationers'  there- 
must  be  an  absolnte  assignment  of  the  copyright. 
BaMow,  ExpaHe,  14  C.  B.  631. 

Where  copyright  belongs  to  A.  it  cannot  be 
properly  registered  in  the  name  of  his  nominee- 
or  agent  unless  the  property  is  actually  vested  in 
such  person  as  trustee  for  A.  The  conjunction 
in  such  a  case  of  the  unr^istered  proprietor- 
as  co-jdaintiff  with  tiie  improper:^  registered 
nominee  or  agent  will  not  render  an  action  for- 
infringement  sustainable.  London  Printing  and- 
Publuking  AUiance  v.  Cox  (60  L.  J.,  Ch.  707  ; 
[1891]  3  Ch.  291)  discussed  and  followed.  Petty 
V.  Taylor,  66  L.  J.,  Ch.  209  ;  [18971  1  Ch.  165 
75  L.  T.  515 ;  16  W.  R.  299. 

 Before  S  ft  6  ^ct.  c.  46.]— An  author. 

whose  work  was  piratal  before  the  expiration  of' 

28  years  (under  54  Goo.  3,  c.  156)  from  the  first 
publication  of  it,  might  maintain  an  action  for 
dom^ces  against  the  offending  party,  although, 
the  work  was  not  entered  at  Stationers'  Hall, 
and  altbough  it  was  first  published  without  the 
name  of  the  author  affixed.  Bmjtford  v.  Hood, 
7  Term  Rep.  620  ;  4  R.  B.  527.  See  also  S^irlU- 
V.  Booaey,  aate,  col  471. 

iii.  Date  of  Publication., 

Bale— What  Entry  Sufficient.]— In  roistering- 
a  copyright  in  the  roistty-book  of  the  Stationers' 
Company  in  pursuance  of  5  ft  6  Vict.  c.  45,  s.  13, 
it  is  not  sofficient  to  enter  tbe  month  in  which 
the  first  publioation  takes  place  ;  but  the  day  of ' 
first  publication  must  be  stated.  Mathieton  v. 
Harrod,  38  L.  J.,  Ch.  199  ;  L.  B.  7  Eq.  270;  19- 
L.  T.  639  ;  17  W.  R.  99. 

To  entitle  the  proprietor  of  a  hodk  orferiodioaL 
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to  mAintmn  an  action  for  infringement  of  copy- 
right, it  ia  necessary  that  the  entry  on  the  register 
St  Stationers'  under  s.  13  of  the  Copy- 

right  Act,  1843,  should  not  only  state  the  precise 
title  of  the  work,  but  also  the  "time  of  first 
puWication."  It  is  not  sufBcient  to  enter  the 
month  and  the  year  only ;  bat  the  actual  day  of 
the  month  must  be  given,  in  order  that  it  may  be 
known  when  the  term  of  forty-two  years  "  from 
the  first  publication,"  allowed  by  s.  3  of  that 
-statute  as  the  period  of  copyright,  commenced 
and  will  terminate.  To  entitle  the  proprietor  of  a 
book  or  periodical  to  maintain  an  action  for  in- 
fringement of  copyright  in  respect  of  articles, 
reports,  or  other  contributions  supplied  to  him  by 
persons  employed  and  paid  by  him  for  that  pur- 
pose,  he  must,  under  s.  18  of  the  Act,  prove  that 
he  has  actually  paid  for  snch  articles,  reports,  or 
■other  contributions.  OoUingrldgt  t.  Eaiiaott,  67 
L.T.864. 

Emts.] — If  the  date  of  the  first  publication  is 
.erroneously  stated  in  the  registration,  the  regis- 
tration i3  of  no  effect,  and  no  suit  can  be  brought 
to  restrain  the  infringement  of  the  copyright. 
Page  v.  Wi4den,  20  L.  T.  435  ;  17  W.  R.  483. 

Where  in  registering  the  proprietorship  of  a 
copyright,  either  the  date  of  the  first  publication 
or  the  name  of  the  publisher,  is  iaoorrectly 
entered,  a  subsequent  assignment  by  entry  in 
the  book  of  registry  is  invalid.  Imio  t.  Rautledge, 
33  L.  J.,  Ch.  717  ;  L.  K.  1  Ch.  42  ;  10  Jur.  (y.8.) 
922  ;  10  L.  T.  833  ;  12  W.  B.  1069. 

In  an  action  to  restrain  an  Infringement 
■of  copyright  the  statement  of  defence  alleged 
undue  registration,  and  that  the  registration 
was  void  by  reason  of  the  wrong  date  of  pub- 
lication having  been  given  : — Held,  that  the 
inTOlidity  of  the  registration  pleaded  was  con- 
fined to  invalidity  by  reason  of  a  wrong  date, 
and  did  not  extend  to  a  misstatement  of  the 
name  of  the  publisher.  Collettt  t.  Goode,  47 
X.  J.,  Ch.  370. 

 7alse  B«gistratloii.] — A  conrt  of  equity 

will  afford  no  relief  against  an  allied  piracy  of 
t^e  title  of  a  magazine  where  the  proprietor  has 
made  a  false  registration  as  to  the  date  of  its 
publication.  Maxwell  v,  Hi'gg,  Hogg  v.  Max- 
KwZi,  12  Jur.(N.8.)916;15L.T.  204;  16  W.  R. 

.  84.  Affirmed,  36  L.  J.,  Ch.  433  ;  L.  B.  2  Ch.  307  ; 
16  L.  T.  130  ;  16  W.  R.  467. 

When  a  proposed  magazine  with  a  particular 
title  has  been  registered,  and,  no  number  of 
the  magazine  having  yet  been  published,  the 
entry  of  date  of  publication  is  filled  in  with 
the  date  at  which  the  registration  is  effected ; 

.and  no  number  of  the  magasine  is,  in  fact, 
pttbli^ed  till  some  time  after  the  date  of 
registration,  the  registration  Is  wholly  inefiec- 
tlve,  and  a  court  of  equity  will  not  grant  an 
injnnction  against  another  person  who  publishes 
a  magazine  with  the  same  title,  whether  he 

-commences  publishing  before  or  after  t^e  party 
who  sedcs  tae  injunction.  lb. 

Application  of  Bule.]— Offenbach  composed, 
In  Paris,  the  music  of  an  opera  called  "  Vert- 
Yert."    S.,    by    his  permission,    made  two 

■  "  arrangements  "  of  the  music,  one  for  the  piano 
without,  the  other  for  the  piano  with,  the  voice. 
The  opera  was  produced  at  the  Opera  Comique, 
In  Paris,  on  the  10th  of  March,  1869,  but  was 

-  !iiever,  as  a  whole,  printed.  The  two  arrange- 
ments were  printed  in  a  book  published  in  Paris 

.  at  10,  B  pe  de  la  Chaossto  d' Antin,  on  the  28lii  of 


March,  1869.  B.  became  the  Assignee  of  the 
mnsfc  of  the  opera,  and  also  of  the  amog^ 
ments.  He  sought  to  r^^ter  than  in  Kng- 
land.  He  filled  up  the  statutory  forms  required 
for  that  purpose.  One  column  of  those  forma 
had,  in  the  lower  portion,  the  heading,  "  Time 
and  place  of  first  representation,"  and  the  words, 
"  Thefttre  Imperial  de  I'Opera  Comique,  Paris, 
France,  10th  March,  1867,"  but  the  upper  portion 
of  the  same  column  had  t^e  words,  "  Time  and 
place  of  first  publication,"  under  which  were  Uie 
figures  and  words,  "  28th  March,  1869.  10,  Eue 
de  la  Chanssfie  d'Antin,  Paris,  France."  The 
form  relating  to  the  assignment  of  the  music  of 
the  opera  was  correct  in  the  first  two  colomns, 
but  in  the  third,  under  the  heading,  "  Assignee 
of  copyright,"  were,  first  of  all,  the  name  and 
residence  of  B.,  and  then  the  words,  "as  as- 
signee of  the  copyright  in  the  music  of  the 
said  book,  and  also  of  the  right  of  publicly 
performing  such  music."  The  written  but  un- 
published music  of  the  opera  was  not  deposited 
at  Stationers'  Hall ;  the  "  book  "  containing  the 
pianoforte  arrangements  was  deposittid  the[&  F. 
produced  a  dramatic  representation,  calling  it 
"Vert- Vert,  music  by  Offenbach,"  the  moac 
being  taken  from  the  arrangements,  but  the 
words  were  supplied  by  English  writers  : — Held, 
that  there  had  been  a  suflScient  registration  of  the 
music  of  the  opera,  and  that  the  registration  was 
not  affected  by  the  reference  to  the  "book"  of 
the  arnm^ments,  and  that  F.  had  been  guilty  of 
an  infringement  of  B.'b  rights.  Fairliev.  Bootev, 
48  L.  J.,  Ch.  697  ;  4  App.  C^.  711. 

Sridenee.l— A.,  being  in  New  York,  and  wish- 
ing to  publish  a  song  there  and  in  Lcmdou 
simultaneously,  entered  into  an  agreement  for  on 
assignment  of  the  American  copyright  to  a  pub- 
lisher in  Kew  York : — Hdd,  that  a  receiptfor  the 
purchase-mon^  was  no  evidence  of  assign- 
ment ;  and  also  that  the  date  on  the  title-page 
(as  required  by  the  American  law)  was  not  con- 
clusive evidence  of  the  time  of  publication  in 
NcwYork.  Xor^r  v.iJaCMffOA,  1  O.B.  182. 

BepTlnt  with  AdUtioas— Patent  AU^r«d<]— 

Where  the  date  of  the  first  publication  of  an 
illustrated  catalogue,  being  a  reprint  with  ad- 
ditions of  catalogues  duly  registered  in  1880  and 
1882,  was  given  on  registration  as  the  22nd  June, 
1886  : — Held,  that  it  was  a  correct  statement  as 
to  the  first  publication  ot  the  new  pages,  and  that 
the  description  in  the  catalogue  of  the  articles  as 
"patent,"  subsequent  to  the  expiration  of  the 
patent,  on  the  31st  July,  1885,  did  not  take  away 
the  plaintiff's  copyright  in  the  part  of  the  cata- 
logue which  was  correctly  stated,  and  that  the 
plaintiff  was  entitled  to  an  injunction  to  prevent 
any  further  publicatkm  of  books  by  the  defen- 
dant, so  far  as  they  contained  an  Infringement  of 
the  copyright  of  the  plaintiff  in  his  illustrated 
catalogue  ^  Ai^.  1880,  or  in  the  additions  made 
to  that  catalogue  in  the  edition  d  1886.  May- 
ward  V.  Lely,  £6  L.  T.  418. 

Von-T^fiatration  of  Tirtt  Edition— B«gb- 
tration  of  Snbseqnnit  Edition  —  Beptiat  of 
Tormer  Editioa.]— The  plaintiff  in  an  action  for 
infrii^ment  of  copyright  in  a  book,  the  first 
edition  of  which  was  published  in  November, 
1881,  had  nob,  before  otnnmcncing  snch  action, 
r^i^ered  at  Stationen'  Hall  either  the  first  or  a 
second  edition  which  he  had  subsequently  pub- 
lished ;  but  he  had  re^tered  a  third  edition 
which  was  in  fact  a  reprint  ot  tlie  first  edition, 
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describing  it  in  the  entry  as  a  third  edition,  and 
giving  the  time  of  the  first  publication  as  tbe 
22nd  of  April,  1885,  which  was  the  date  at  which 
the  third  edition  was  published  :— Held,  that  the 
plaintiff  had  not  tmly  stated  the  time  of  tbe  first 
pnUication  of  bis  book  within  the  meaning  of  s. 
IS  t£  the  Copyright  Act,  1812,  and  consequently 
had  not  caused  entry  to  be  made  of  his  book 
pursoant  to  the  act,  and  was  precluded  by  b.  21 
from  maintaining  and  action  for  infringement  of 
copyright  until  he  had  made  due  and  correct 
entry  potsoautto  s.  13.  Thamat  t.  Tttmer,  56 
I..J^Ch.&6;  33Ch.D.89S;  66L.T.634  ;  85 
W.  B.  177— a  A. 

e.  AgMenusita  betwMn  Authors  and 
Publlalien. 

Fownul  Vstnxe  o£] — ^If  an  author  under- 

tatica  to  compose  a  booli,  and  dies  before  com- 
pleting it,  his  executors  are  discharged  from  tbe 
contract ;  for  the  undertaking  is  merely  personal 
in  its  nature,  and  by  the  intervention  of  the 
author's  death  has  become  impossible  to  be  per- 
formed. MarakaU  t.  Sroadhurtt,  1  Tyr.  319 ; 
1  C.  &  J.  403  ;  9  L.  J.  (o.b.)  Ex.  105. 

So,  if  the  author  becomes  a  bankrupt,  bis  as- 
signees have  DO  power  to  compel  him  to  finish  or 
complete  the  work.  Gibton  t.  Carrvilierty  8  M. 
*V.313;  11  L.  J.,  Ex.  188. 

Hot  to  bring  out  Kew  Edition — Wbathor  Iai< 
^M.] — An  authoress  entered  into  a  verbal 
agreement  with  a  publisher  that  he  should  pub- 
lish a  work  at  his  own  expense,  and  pay  her  a 
royal^  on  the  copies  sold.  The  work  was  accord- 
iiujly  pnldished,  but,  before  all  the  copies  were 
■cud,  she  arranged  with  another  pablisher  to 
bring  out  a  second  edition  of  the  work  : — Held, 
that  no  agreement  could  be  implied  on  the  part 
of  the  authoress  not  to  bring  out  another  edition 
ontil  all  the  first  edition  was  sold,  and  that  a 
suit  i^QSt  her  and  the  second  publisher  to 
Rstrain  such  publication  could  not  be  sustained. 
Wame  t.  Raviledge,  43  L.  J.,  Ch.  601 ;  L.  R. 
18  Eq.  497 ;  SO  L.  T.  857  ;  22  W.  a  750. 

Semble,  that  a  wife,  entitled  to  tbe  copyright 
<A  a  work  for  her  separate  use,  may  enter  into 
such  contract  with  a  poblisher  for  its  publication 
as  to  bind  herself  during  a  definite  period  not  to 
gnmt  a  licence  to  publish  the  work  to  any  «Uier 
penoo,  and  such  a  contract  would  be  enforceable 
against  a  licensee  with  notice.   7  h. 

liffht  to  bring  out  Sival  Work.]— Tbe  phiintiff 
purchased  the  copyright  of  and  the  right  to  use 
tbe  name  of  the  ddCendant  in  the  pnlwcatlon  of 
a  work  otllcd  "  Beeton's  Christmas  Annual,"  and 
the  defendant  agreed  to  give  his  whole  time  to 
the  service  of  the  plaintiff,  and  not  to  engage  in 
any  other  business :— Held,  that  the  defendant 
most  be  restrained  from  advertising  a  rival  work. 
Ward  V.  BeOon,  L.  H.  19  Bq.  207  ;  28  W.  R.  533. 

Ueenea  to  Fnbllih,  or  Sale.] — R.,  an  author, 
agreed  with  B.,  a  publisher,  that  he  should  pub- 
Ibh,  at  his  own  expense  and  ri^  a  work  named 
W.,  and  after  dedoetlng  from  the  produce  of  the 
«le  all  expenses  and  certain  allowances,  tbe 
ptoAts  remaining  of  every  edition  that  should  be 
printed  were  to  be  divided  equally  between 
them ;  the  books  to  be  accounted  for  at  trade 
prioe,  unless  it  was  thought  advisBble  to  dispose 
of  any  at  a  lower  price,  which  was  to  be  left  to 
the  diMiEMi<m  of  B. :— Held,  flist,  that  this  was 
aliceDoe  to  pnbliph,  atul  not.  a  parting  with  the 


copyright.  Seade  v.  Bentley,  3  Kay'  &  J.  371 ; 
27  L.  J.,  Ch.  251 ;  4  Jur.  (KA)  83  ;  6  W.  B.  310. 
And  see  1  Kay  &  J.  656. 

Held,  secondly,  tliat  B.  coold  at  any  time  put 
an  end  to  the  agreement  by  refusing  to  publish 
any  more.  Ih. 

Held,  thirdly,  that  the  form,  type,  price,  time, 
number,  &c.,  <^  every  edition  were  l^t  to  the  sole 
judgment  and  discretion  of  B.  lb. 

 "Edition."]— Held,  fourtiily,  that  "edi- 
tion," meant  every  quantity  of  boolu  put  forth 
to  the  bookselling  trade  and  to  the  world  at  one 
time  by  B. ;  and  that  when  the  advertisements, 
the  printing,  and  other  well-known  expenses 
and  acts  by  a  publisher  bringing  out  such  quan- 
tity of  copies  in  the  ordinary  way  arc  closed, 
that  crauutntes  the  completion  of  tho  edition, 
whether  the  copies  are  taken  from  fixed  or 
movable  plates  or  types,  and  whether  the  types 
or  plates  are  broken  up  or  not,  and  whether  all 
the  copies  token  are  given  forth  and  advertised 
for  sale,  or  retained  and  stored  in  the  waiehoose 
of  the  publisher.  lb. 

 Eight  to  Determine.]— Held,  fifthly,  that 

on  the  completion  of  any  edition,  B.  had  a  rig^it 
to  put  an  end  to  the  agreement  between  himself 
and  B.,  by  notice  given  to  B.  before  any  expense 
had  been  Incurred  towards  another  edition.  lb. 

Agreement  for  Sale  of  Edition— Interfbrenoo 
by  Author  in  Sale.]— S.  entered  into  a  contract 
with  the  author  of  a  work,  which  had  already 
passed  through  nine  editions,  to  purchase  from 
him  and  to  sell  to  the  public  at  a  fixed  price,  a 
tenth  edition,  consisting  of  2,600  copies  :— Held, 
that  he  had  obtained  a  right  in  the  copyright  of 
the  work  until  he  should  have  sold  off  the  toith 
edition ;  that,  during  such  time  he  had  bound 
himself  to  sell  the  took  at  the  fixed  price,  and 
the  author  would  be  bound  not  to  interfere 
in  the  sale.  Sio&tt  v.  Cater,  1 1  Sim.  572  ;  5  Jur.  38. 

Held,  also,  after  examination  by  the  court 
of  the  two  books,  that  there  bad  been  such  an 
abstraction  of  matter  from  S.'s  work  as  exceeded 
the  limits  of  fair  quotation ;  aiul  that,  though 
the  pirated  passages  might  be  contained  in  the 
prior  editions,  in  which  the  author  had  the 
entire  copyright,  yet  that  being  also  incorporated 
in  the  tenth  edition,  8.  was  entitled  to  an  injunc- 
tion, lb. 

 7or  Limited  Period — Bubteqnent  Sale.] 

— An  author  contracted  with  a  printer  and  pub- 
lisher for  the  copyiight  and  sole  right  of  sale 
for  four  years,  from  16th  March,  1854,  of  a  book 
written  by  the  author.  The  publisher  printed 
three  editions  of  tbe  work  previously  to  the  ex- 
piration of  the  four  years  in  March,  1858,  but 
had  printed  none  since  : — Held,  that  an  injunc- 
tion would  not  lie  to  restrain  the  publisher  from 
selling  his  unsold  stock  of  copies.  Soioitt  v. 
Hall,  6  L.  T.  848 ;  10  W.  B.  381. 

Warranty  of  Copyright.]  —  The  defendant 
having  been  ^pUed  to  by  the  plaintiff  for  per- 
mission to  publish  a  work,  wrote  to  him  as 
follows : — "You  formerly  made  me  an  offer  of 
502.  for  the  exclusive  right  of  publishing  for  tea 
years  Captain  M.'s  work,  'Monsieur  Violet,' 
which  offer  I  accepted,  and  wrote  you  to  that 
effect.  1  possess  but  few  of  the  copyrights  of 
the  earlier  portions  of  Captain  M.'s  works,  and 
tiiey  are  many  <A  them  published  in  a  obeop 
edition.    I  will  let  you  know,  in  a  few  days 
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those  of  the  works  that  belong  to  mc  that  I  feel 
disposed  to  offer  to  joo  ;  in  the  meantime  I  shall 
be  glad  to  know  1*  you  received  my  last  letter 
accepting  your  offer  for  *  Monsieur  Violet,*  and, 
if  not,  whether  you  still  hold  the  same  proposal." 
The  sum  of  &01.  was  afterwards  paid,  for  which 
the  defendant  gave  a  receipt  to  the  plaintiff, 
expressed  to  be  "  for  permission  to  pnblish 
Captain  M/s  work, '  Monsieur  Violet,'  so  long  as 
the  copyright  may  endure,  that  right  to  be  ex- 
clusively bis  own  for  ten  years "  : — Held,  this 
amounted  to  an  express  warranty  by  the  defen- 
dant that  he  had  the  title  to  the  copyright  in 
question.  Shut  or  SimwM  v.  Marryat,  17  Q.  B. 
281  ;  20  L.  J.,  Q.  B.  454. 

Prior  to  this  transaction,  Captain  M.,  by  an 
lostoament  in  writing,  not  scaled  or  attested  so 
OB  to  pass  the  legal  copyright,  agreed  to  assign 
the  copyright  in  "Monsieur  Violet"  to  B.  for 
800/.,  with  a  stipulation  that  a  deed  of  assign- 
ment of  the  copyright  should  be  executed.  The 
money  was  duly  paid  by  B. :— Held,  that  the 
effect  <rf  this  was  to  vest  the  equitaUo  copyright 
in  B.,  who  would  be  entitled  to  a  decree  in  equity 
for  a  spedfic  performance  of  the  ocmtract  Ji. 

Falifl  Bepretentation  as  to  Authorship.  ]— An 

author  may  maintain  an  action  for  an  injury  to 
his  reputation  against  a  publisher  of  nn  inaccu- 
rate edition  of  his  work,  falsely  puriMrting  to  be 
cxccutal  by  him,  though  the  publisher  is  tJic 
owner  of  the  copyright.  Archhold  v.  Sweet,  1 
M.  &  Hob.  62  ;  5  Car.  &  P.  219. 

BiMteh  of  Agnamentnot  to  irndmeU.]— 

having  printed  a  work,  sold  300  copies  to  B.,  a 
bookseller,  at  40*.  a  copy,  binding  himself  not  to 
sell  to  others,  in  quires,  under  48*.,  and  in  single 
copies  under  60*.  a  copy,  until  B.'s  300  were 
sold,  or  his  consent  was  obtained.  In  his  letter, 
which  constituted  the  agreement,  he  said  to  B., 
'*  I  do  not  expect  you  to  sell  under  48*.  and  fiO*., 
but  do  as  you  like."  When  B.  had  sold  a  part 
of  the  300  copies,  he  went  into  partnership  with 
C.,and  transferred  all  his  stock  at  the  cost  price. 
He  also  sold  some  copies  at  45«.  and  46*.  A.,  in 
contravention  of  his  agreement,  sold  nnder  tlie 
stipulated  prices ;  but,  on  being  threatened  with 
proceedings  by  B.,  persuaded  D.,  who  had  pur- 
chased iiie  princip^  part,  to  consent  to  give 
them  back,  if  it  would  satisfy  B.  D.  had  an 
interview  with  B.,  and  told  him  this,  D.  said 
that  he  understood  the  arrangement  wasasettle- 
mcnt  of  the  difference,  and  that  B.  went  away 
from  the  interview  perfectly  satisfied  : — Held,  in 
an  action  by  B.  against  A.  for  a  breach  a£  the 
^recment,  that  neither  the  underselling  by  B., 
nor  the  transfer  of  the  stock  to  the  partnership, 
were  grounds  of  a  non-suit ;  but  that  the 
arrangement  with  D.  was  an  answer  to  the 
action,  if  the  jury  thought  that  it  mode  an  end 
of  the  dispute  between  the  parties  :— Held,  also, 
that,  on  the  question  of  damage,  it  might  be 
considered  whether  B.'s  own  underselling  had 
or  had  not  contributed  to  affect  the  price  of  the 
work  in  the  market.  Bwning  v.  Dote,  6  Car.  in. 
P.  427. 

Bten  of  Bookieller.] — Semble,  where  an  author 
Hgrecs  with  a  bookseller  to  publish  his  work, 
and  to  ^low  him  interest  for  the  money  he 
should  advance,  and  also  a  share  of  the  profits, 
the  bookseller  has  a  lien  on  the  copvright  for  his 
dbbutsements.  Iiro0h-v.Wentworth,ZAmt.%%l. 

Anrfgamnt.  of  Agnaamt.'l  —  rnblisheis 


agreed  with  an  author  to  print,  reprint,  and 
pnblish  a  work  by  him  at  their  own  risk,  on  the 
terms  of  dividing  eqnaUy  with  him  any  proflts 
that  there  might  be  after  payment  of  all  expenses ; 
and  that  if  all  the  copies  should  be  sold  and 
another  edition  should  be  required,  the  author 
should  make  all  necessary  alterations  and  addi- 
tions, and  the  publishers  shoold  print  and 
pnblish  a  second  and  subsequent  ediuon  on  the 
same  terms.  After  the  publication  of  the  first 
edition,  the  firm  of  the  publishers  was  changed, 
and  the  interest  of  the  old  firm  in  the  work  was 
in  another  publisher,  with  the  author's  con- 
currence, the  agreement  being  held  to  be  of  a 
personal  nature  on  both  sides,  and  the  benefit  of 
it  not  assignable  by  either  ^rty  without  the 
other's  consent.  Steeen$  v.  BenHi»g,  6  De  G.^ 
M.  &  a.  223 ;  3  Eq.  Rep.  467 ;  »  L.  J.,  Ch. 
153  ;  1  Jut.  Cn.S.)  74  :  3  W.  R.  149. 

The  joint  authors  of  a  book  (one  of  whom  com- 
posed the  letterpress,  and  the  other  sketched  the 
drawings  from  which  the  illnstrations  were 
engraved)  entered  into  a  verbal  agreement  with 
a  firm  of  publishers,  by  which  the  firm  were  to 
engrave  the  illustrations  and  to  print  and 
publish  the  book.  If  the  publication  resulted  in 
a  loss  the  firm  were  to  bear  the  whole  of  it ;  if 
there  was  a  profit,  they  were  to  pay  half  of  it  to 
the  authors.  The  profits  were  to  be  ascertained 
after  deducting  the  cost  of  the  engraving,  print- 
ing, and  publication,  but  without  allowing  any 
sum  to  the  authors  for  the  illustrations  and 
letterpress.  The  book  was  published,  and  the 
publication  resulted  in  a  profit  : — Held,  that  the 
agreement  was  merely  personal  to  the  individuals 
then  composing  the  publishers'  firm,  and  that 
the  benefit  of  it  could  not,  without  the  consent 
of  the  authors,  be  assigned  by  the  publishers' 
firm  to  a  firm  which  had  succeeded  to  their 
business,  but  which  contained  none  of  tJic 
partners  of  the  original  firm.  The  successors  of 
the  original  finn  were  accordingly  i-cstraincd 
from  publishing  the  book.  Hole  v.  Bradbury, 
48  L.  J.,  Ch.  673  ;  12  Ch.  D.  886  ;  41  L.  T.  153, 
250  ;  28  W.  R.  30. 

Biioontinuaaos  —  Quantum  Xoniit.]  —  An 

author  eogi^ng  to  write  a  treatise  for  a  periodical 
publication  which  is  afterwards,  and  after  his 

work  is  commenced,  abandoned,  is  entitled  to  a 
quantum  meruit,  without  tendering  or  deUvering 
tne  treatise.  Planehi  v.  Colbum,  1  M.  &  Scott, 
51 ;  8  Bing.  14  ;  5  Car.  &  P.  S8. 

A.  agreed  to  supply  B.  with  a  manuscript  of  a 
work,  to  be  printed  by  the  latter,  the  profits  oE 
which  were  to  be  ectnaJly divided  between  them ; 
— Held,  that  B.  might  maintain  an  octionagainst 
A.  for  refasing  to  supply  manuscript  after  part 
of  the  work  bod  been  printed.  Oale  v.  Leekie, 
2  Stark.  107  ;  10  B.  B.  692. 

Sooond  Agreement  8upertadil^/|  —  On  tbe 

28th  of  May,  1831,  A.  agreed  with  B.  for  twelve 
mouths  for  the  performance  of  various  literary 
works  to  be  thereafter  indited  by  A.,  A.  to 
receive  from  B.  for  the  same,  six  guineas  a  week, 
and  not  to  be  at  liberty  during  the  twelve 
mouths  to  engage  in  any  publication  similar  to 
The  Court  Journal,  mentioned  in  the  agree- 
ment. By  agreement  between  the  same  parties, 
dated  14th  October,  1831,  A.  agreed  to  take  on 
himself  the  various  duties  of  editing  the  publi- 
cation called  The  Court  Journal,  recited  to  be 
the  entire  property  of  B.,  and  to  devote  all  his 
time  and  atteatiim  to  the  same,  except  the  hours 
he  had  already  engaged  «n  Satordap  and 
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Mondays,  to  superintend  a  mper  named.  B.  was 
to  pay  A.  IM.  a  week  >-Helil,  that  the  first 
■peement  was  snpetwded  by  tim  second,  so  that 
A.  could  not  recover  on  the  first  after  the  second 
came  into  operation.  Patmvra  t.  Colbumf  4  Tyr. 
MO;  iau.&B.63;  3  L.  J.,  Ex.  S14. 

Adrertiiing  Diieoittinunea.]— D.,  fating  one 
of  the  proprietors  and  the  editor  of  a  weekly 
periodical,  colled  "HouseholdWords,"  was  not,  on  a 
dissolution  of  the  partnership,  juatified  in  adver- 
tising  that  the  publication  would  be  discon- 
tinuoi  ;  for  the  right  to  use  the  name  must  be 
sold  for  iJie  benetit  of  all  the  partners,  it  being 
part  of  the  partnership  aneta ;  but  he  might 
advertise  the  discontinuance  of  the  publication 
as  t^srded  itimaflf,  Bradhwy  t,  JiUtieni,  27 
Bear.  63 ;  28  L.  J.,  Ch.  667. 

AgreeoienttoBeport.] — The  conrt  of  chancery 
cannot  specifically  perform  an  agreement,  where- 
A.  agrees  to  compose  and  write  reports  of 
cases  determined  in  a  court  of  justice,  to  be 
printed  and  published  by  a  particu^r  individual, 
n>r  a  stipulated  remuneration,  nor  interfere  by 
an  lajunction  to  restrain  the  party  from  per- 
mitting the  reports  written  by  him  to  be 
pabUshed  by  another  person ;  the  remedy,  if  any, 
IS  at  law.  Clarlu  t.  Price,  2  Wils.  C.  C.  157  ; 
18B.B.159. 

  To  Supply  part  of  Book.] — Where  the 

plaintiff  had  contracted  to  oorrect  and  complete, 
from  materials  to  be  furnished  by  the  defendant, 
a  book  which  the  defendant  expressed  his  inten- 
tion  to  write,  and  agreed  also  to  supply  the  Ic^l 
information  connected  with  the  snl^ect,  for 
which  the  plaintiff  was  to  be  paid  a  certain 
remuneration  according  to  the  number  of  pages 
tbe  work  might  contain,  the  court  refused  an 
injunction  to  restrain  the  defendant  from  print- 
ing, publishing,  or  selliiig  the  legal  part  of  the 
work  (wbi(^  uie  plaintiff  bad  contributed)  with 
any  material  alteration  or  omission  :  and  also 
refused  an  injunction  to  restrain  the  defendant 
from  printing,  publishing,  or  selling  the  work 
Dutil  he  hacl  paid  the  plaintiff  the  sum  agreed 
open  for  his  assistance  and  contribution ;  for 
such  payment  may  be  enforced  at  law,  and  the 
title  to  it  is  not  a  grotmd  for  the  interposition  of 
a  court  of  equity.  Qw  t.  Okb,  11  Hue,  118 ;  1 
Bq.  R.  94  ;  1  W.  R.  345. 

Taarly  Bngagement.]— 8.,  a  proprietor  of  a 
weekly  newspaper,  by  a  letter  to  F.,  an  author, 
agreed  tlm.t  he  should  write  two  tales,  extending 
over  one  year,  at  101.  per  week  for  each  number, 
to  contain  about  the  same  quantity  as  was  sent 
muter  a  former  similar  engagement,  and  to  receive 
tiie  first  number  on  the  22nd  AprU,  1855,  and  to 
oontinne  to  receive  one  number  weekly  during 
one  year,  conditionally  that  be  should  not  write 
for  any  other  newspaper  published  at  less  than 
id.  He  accepted  the  engagement,  received  20/. 
as  a  deposit,  and  wrote  legolarly  for  some  weeks ; 
then  went  to  Paris,  sent  an  abrupt  conclusion 
of  a  current  tale  in  a  small  quantity  of  monu- 
soipt,  refused  to  proceed  with  his  engagement 
with  8.and  altered  into  another  engagement  with 
C  &.  thereupon  stopped  his  payments  to  F., 
and  eamlcfjm  another  author  to  conclude  the 
half -finished  tale : — Held,  first,  that  the  engage- 
ment was  a  yearly  engagement,  and  could  not  be 
terminated  by  F.  as  a  weekly  engagement  Stiff 
T.  CatKU,  2  Jur.  (MA)  348. 
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Held,  secondly,  that  the  condition  as  to  F.  not 
engaging  elsewhere  was  valid.  lb. 

Implied  Agraenwnt  aa  to  Copyright.] — By 

5  t  6  Vict,  c,  4.5,  8. 18,  when  the  proprietor  of  any 
periodical  work  shall  employ  any  person  to 
compose  any  article,  and  the  same  shall  have 
been  composed  on  the  terms  that  the  copyright 
therein  slwll  belong  to  such  proprietor,  the  copy- 
right shall  be  the  property  of  such  proprietor  : — ■ 
Held,  that  these  terms  need  not  be  expressed, 
but  may  be  implied.  Stosetv.  Ben^ng,  16  C.  B. 
45!) ;  24  L.  J.,  0.  P.  175 ;  1  Jor.  (1J.S.)  643  ; 
3  W.  B.  619. 

Where  an  author  is  employed  by  a  proprietor 
of  a  periodical  work  for  Its  articles  on  certain 
terms  as  to  remuneration,  but  without  any 
mention  of  the  copyright,  it  is  to  be  inferred 
that  the  copyright  ia  to  belong  to  such  pro- 
prietor, lb. 

Semble,  nnless  there  is  a  special  contract, 
cither  express  or  imphed,  reserving  to  the  aathor 
a  qualified  copyright,  the  purchase  of  a  manu- 
script is  at  hb^rty  to  alter  and  deal  with  It  as  he 
thinks  proper.  Q)so  v.  Coso,  11  Hare,  118 ; 
1  Eq.  R.  94  ;  1  W.  R.  343. 

Bsstraiut  of  Trade.] — An  agreement  by  a  pub- 
lisher not  to  publish  in  future  a  magazine  of  a 
particular  description,  is  analogous  to  an  agree- 
ment by  a  tradesman  not  to  d^  in  a  particular 
article,  and  is  not  void  aa  a  too  general  restraint 
on  trade.    Aimwirrth  v.  Bentley,  14  W.  R.  630. 

If  one  undertakes  to  furnish  a  new  history  of  a 
country,  this  is  not  performed  by  his  furnishing  a 
book,  which  is  a  translation  m  an  entire  pre- 
viously existing  history,  witii  his  own  continua- 
tions, and  some  additions.  Pato*  t.  DuMfas, 
3  Gar.  St  P.  336. 

Aoeonnt.] — Semble,  a  bill  will  lie  for  an  account 
by  an  author  against  his  publisher,  where  the 
publisher  reuses  altogether  to  render  any  ac- 
count ;  but  where  a  poblisher  renders  an  account, 
and  brings  an  action  for  the  balance  dne  to  him, 
then,  in  the  absence  of  fraud  or  misstatement,  the 
court  will  not  allow  a  suit  for  an  account  to  be 
instituted,  but  will  leave  the  matter  to  be  deter* 
mined  at  law.  Barry  v.  Stevens,  81  Beav.  258 ; 
81  L.  J..  Ch.  786  ;  9  Jar.  (HA)  143;  6L.T.&68; 
10  W.  B.  823. 

Contrary  Obligations.]— Upon  an  action  by 
several  for  piracy  of  copyright,  it  appeared  that 
the  defendant  had  published  the  work  in  ques- 
tion, pursuant  to  the  conditions  of  a  cognovit 
given  him  to  one  of  the  plaintiffs  and  P.  in 
an  action  for  not  performing  an  agreemoat  to 
write  the  work  in  question  : — Held,  a  snffident 
defence.  Sweet  v.  Archhold,  10  Bing.  188; 
3  U.  &  Scott,  299  i  2  L.  J.,  C.  P.  204. 

 Beatraining  PnbUaatLan  of  Book  in  Xntt- 

lated  Form.] — The  plaintiff,  an  author,  moved  to 
restrain  the  defenimnt,  a  publisher,  from  pub- 
lishing or  selling  a  certain  book  otherwise  than 
in  the  form  In  which  it  was  prepared  by  the 
author,  or  from  r^resenting  that  the  pmntiff 
was  the  author  of  the  book  published  by  the 
defendant.  The  book  was  originally  published 
in  its  complete  form  in  1886.  In  1892  the 
publisher  issued  an  edition  of  the  book,  omitting 
the  preface,  table  of  contents,  introduction, 
bibliographical  notice,  and  index.  The  ground 
of  the  motion  was  that  the  pablication  oC  the 
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bcK)k  in  a  mutilated  form  caused  an  injury  to 
tbe  plaintiff's  repntation  as  an  author : — Held, 
that  the  plaintiffs  remedy  In  law  waa  libel. 
£00  T.  €Hbbi»0t,  67  L.  T.  268. 

Bukrapt  Pabliaher— Proper^  in  Dopjr^bt.] 

— A  mere  qaestion  of  title  between  an  author 
and  a  bankrupt  publisher,  as  to  which  of  them 
is  owner  of  a  porti<m  of  a  copyright,  cannot  be 
decided  in  a  bankinptcy  matter ;  bnt,  semble, 
where  an  author  allowed  the  pubUsber  to  ad- 
vertise himself  as  the  owner  of  the  copyright, 
though  it  had  never  been  assigned  in  writing  to 
him,  it  should  be  dealt  with  as  the  publisher's 

Eroperty  in  banlEraphT'.  Ciirrjf,  J*  re,  12 
r.  Bq.  B.  882. 

d.  A—ignment. 

Fona.] — An  assignment  of  a  copyright,  must 
be  in  wnting.  Leyland  t.  Stewart,  46  L.  J.,  Cb. 
103  ;  4  Ch.  D.  419 ;  25  W.  B.  225. 

The  court  will  interfere  by  injnncUon  to  protect 
the  copyright  of  the  assignee  ot  the  author 
(the  reporter  of  legal  decisionB),  though  it 
appears  tlutt,  at  the  time  of  the  alleged  piracy, 
there  was  not  an  assignment  in  writing,  and  the 
ass^nee  had  a  merely  equitable  title,  and  that 
some  of  the  cases  were  ex  relatione  ;  and  it  will 
disregard  a  permission  from  the  author  to  infringe 
the  copyright,  given  after  he  had  parted  with 
his  equitable  tdUe  lor  valuable  consfderation,  and 
it  had  appeared  apon  the  title-page  of  his  work 
that  it  was  printed  for  the  eqnitable  assignee  of 
the  copyright.  Bodget  v.  Weltk,  2  Ir.  Eq.  B.  266. 

Where  in  registering  the  proprietorship  of  a 
copyright,  puisuant  to  &e  6  6  Vict.  c.  45,  either 
1^  date  of  the  jEtrst  publication  or  the  name  of 
the  publisher  U  inconectly  entered,  a  subsequent 
assignment  by  entiy  in  the  book  of  registry  is 
invalid.  Lova  v.  Soviledge,  33  L.  J.,  Ch.  717  ; 
10  Jar.  CN.S.)  922 ;  Ip  L.  T.  838 ;  12  W.  B. 
1069. 

Where  the  assignees,  l/y  entry  of  a  copyright, 
the  proprietorship  of  which  was  thus  incorrectly 
entered,  filed  a  bill  to  restrain  infringement  of 
the  copyright,  a  demurrer  thereto  was  allowed, 
on  the  ground  that  the  assignees  had  no  title. 
lb. 

Where  a  copyright  has  been  aseigncd  by  the 
registered  proprietor,  otherwise  than  in  the 
method  provided  by  s.  13  of  the  Copyright  Act, 
1843 — ^namely,  by  an  entry  of  such  assignment 
in  the  Begistry  Book  of  the  Stationers*  Ocmipany 
— the  assignee  must,  before  he  can,  as  proprietor, 
maintain  an  action  for  infringement,  be  registered 
under  s.  24.  "  Proprietor  "  in  8.  24  Includes  not 
merely  the  original  proprietor,  bnt  all  persons 
who  have  taken  by  assignment  otherwise  than 
under  s.  13.  Dictum  of  Cockbnm,  0.  J.,ln  Wood 
T.  Sootey  (36  L.  J.,  Q.  B.  103,  at  p.  110  ;  L.  B.  2 
Q.  B.  340,  at  pp.  851,  853)  not  followed.  Idver- 
pool  Oenaral  Broken  Aitooiatim  v.  Ommereial 
JPrw  TeUgram  Bureaum,  66  L.  J.,  Q,  B.  406 ; 
[1897]  2  Q.  B.  1  ;  76  L.  T.  292. 

A.  ^preeing  with  B.  "to  let  B.  hare"  a  particu- 
lar drama  in  discharge  of  101.  owing  A.  to  B. 
is  a  ccnnplete  assignment  to  B.  df  A.*8  whole 
proper^  in  the  drama.  Zatty  t.  Zbofa,  16  Ii.  T. 
512. 

O.,  the  on&pOBer  of  ten  scmgs,  assigned  the 
oof^g^t  in  them  in  1843,  by  deed,  to  D.  ft  M. 
The  interest  of  D.  k  M.  vested  in  H.  &  B.  In 
1878  C.  purported  to  assign  to  A.  the  sole  liberty 
of  pofcoming  or  singing,  tot,,  the  musical  com- 


positions. A.  thereupon  registered  himself  as  the 
sole  proprietor  of  the  liberty  of  performing  the 
compositions : — Held,  npon  motion  1^  H,  £  B.i 
that  the  entry  must  be  expunged,  tac  the  second 
grant  was  invalid,  Hutehini  and  Moater, 
parte,  48  L.  J.,  Q.  B.  29,  505  ;  4  Q.  B.  D.  483 ; 
41  L.  T.  144  ;  27  W.  B.  857— C.  A. 

An  author  assigned  to  trustees,  subject  to  a  life 
interest  in  himself  in  the  present  and  any  new 
editions,  the  copyright  of  certain  books,  and  the 
copies  thm  on  hand,  upon  trust  to  permit  his  son 
to  manage  and  conduct  the  printing,  publishii^, 
and  disposing  of  tlie  said  printed  and  manuscript 
books,  and  the  copies  thereof  : — Held,  that  the 
copies  printed  after  the  date  of  the  deed,  in  the 
lifetime  of  the  father,  passed  by  the  asmgnment. 
Mjtpp»  T.  Mrton,  2  Beav.  63. 

Term  of  Duration.] — A  committee  of  seven 
persons  on  behalf  of  a  religions  body  compiled  s 
hymn-book,  which  was  registered  under  54  Geo. 
3,  c.  156,  as  the  property  of  the  compilers,  but 
was  published  by  and  sold  for  the  benefit  of  the 
religious  body.  Ko  minute  of  consent  having 
been  roistered  under  5  &  6  Vict.  c.  46  : — Held, 
that  the  term  of  the  copyright  had  not  been 
extended  under  that  act,  but  ceased  on  the  death 
of  the  last  survivor  of  the  seven  compilers. 
AfarziaU  v.  Gibbons,  43  L.  J.,  Ch.  774  ;  E.  B.  9 
Ch.  185  ;  30  L.  T.  666  ;  22  W.  E.  637. 

— —  Beiulting  Bight.]— Where  an  author 
who  had  sold  his  copyright,  by  living  more  than 
fourteen  years  obtained  Vhe  resulting  right  for 
fourteen  years  more,  under  8  Anne,  c  19 :  — Held, 
to  belong  to  his  assignee,  and  not  to  himself. 
Cam/m  V.  Bowlei,  2  Bro.  C.  C.  80  ;  1  Cox,  283. 

An  author  having  given  a  work  to  a  publisher, 
who,bytbe8ale  of  it,  reimbursed  his  expenses  and 
made  considerable  profit,  cannot,  at  the  end  ot 
the  first  fourteen  years,  restrain  him  by  injunctjon 
from  continuing  the  publication.  MmndeU 
Murrof,  Jacob,  811 ;  28  B.  R.  76. 

Copies  previously  Printed.] — In  the  absence 

of  a  specif  contract  to  the  contrary,  the  assignor 
of  a  oopyright  is  entitled,  after  the  assignment, 
to  continue  selling  copies  of  the  work  printed  by 
him  before  the  assignment  and  remaining  in 
his  possession.   Tt^lor  v.  JPUloio,  L.  B,  7  Eq. 


Under  8  Anne,  o.  10,  a.  1.]— To  entitle  a  party 
to  maintain  an  action  as  assigneefor  an  infringe- 
ment of  the  copyright  in  a  song,  under  6  Anne, 
c.  19, 8. 1,  there  must  have  been  an  assignment 
of  the  copyright  by  an  instrument  in  writing, 
attested  by  two  witnesses.  David$oit  v.  Bohn, 
6  C.  B.  456  ;  18  L.  J.,  0.  P.  15  ;  12  Jur.  922. 
S.  P.,  Potoery.  Walker,  3  M.  &  8.  7  ;  4  Camp.8  : 
15  B.  B.  378. 

No  assignment  of  copyrl^t  under  8  Anne,  c.  19, 
the  benefit  of  which  was  cmimcd  by  the  assipiec, 
although  from  a  foreigner,  could  be  good  in  t^ 
country,  unless  it  was  attested  by  two  witnesses. 
Jefferyt  v.  Bootey,  4  H.  L.  Cas,  815  ;  3  G.  L.  B. 
626  ;  24  L.  J.,  Ex.  81 ;  1  Jnr.  (K.^)  616. 

There  cannot  be  a  partial  assknunent  of  oopy- 
right. lb. 

A  foreign  author  cannot,  assigning  his  copy- 
right according  to  the  law  oC  his  country,  |^ve 
the  assignee  a  copyright  which  will  be  rect^iisad 
in  England  so  as  to  entitle  the  purchaser  ft 
here  to  the  right  cit  exclusive  publication.  Ih. 
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COTermling  Boowy  v.  Davidton,  18  Q.  B.  267  ; 
IS  I*  J.,  Q.  B.  174  ;  13  Jur.  678  ;  Coclu  v.  Pwr- 
iea«,6C.B.860:  I7L.  J.,C!.P.27S;  12JTir.677; 
»nd  Sootey  v.  Jefferyt,  6  Ex.  580 ;  20  L.  3.,  Bx. 
354  ;  15  Jut.  Sia-Ex.  Ch.) 

Injanctioii  obtained  hy  the  aseigcee  of  an 
an  thoT,afterthe  expirationof  the  two  terms  of  yeara 
alloiwed  hj  the  statute  of  Anne,  diflBoWed ;  the 
common  law  tight  of  the  anther  being  so  ex- 
treiiidTdoa1]tfoL  0^orMY.JfmaldtM,21Sdeai, 
327, 

XzMmtory  Agreement.]— A.  wrote  words  to  an 
«ld  air,  and  got  his  friend  D.  to  compose  an 
accompaniment,  and  A.  agreed  in  writing  with 
D.  to  execate  a  proper  assignment  of  the  whole 
work  to  him  or  any  person  whom  he  might 
fluime.  A.  according]^  executed  a  deed  of  assign- 
ment to  D.  and  0.  The  defendant  published  a 
copy  of  the  whole  work  :— Held,  that  the  agree- 
ment to  assign  was  executory,  and  did  not  operate 
as  aji  assignment,  so  as  to  render  the  subsequent 
deed  of  assignment  inoperative.  Leader  y.  Pur- 
day,  7  O.  B.  4 ;  18  L.     0.  P.  97 ;  12  Jar.  1091. 

Attairtatton.1— If  a  primft  facie  title  to  the 
copyright  in  a  ooot  is  rebutted,  the  right  may  be 
supported  without  the  production  of  a  formal 
alignment  attested  by  two  witnesses  under 
5  6  Tict  C.45.  Kyle  v.  Jefferyt,  8  Macq.  E. 
1^611. 

A  receipt  In  writing  for  the  price  of  the  copy- 
right operates  as  an  ^ectual  assignment.  lb. 

An  assignment  of  copyright  made  after  the  54 
Geo.  3,  c  156,  and  before  the  6  t  6  Vict,  c  45, 
need  not  be  attested.    Cumberland  t.  Capeland, 

1  H.  &  C.  194  ;  31  L.  J.,  Ex.  853  ;  9  Jur.  Cn.8.) 
253  ;  7  L.  T.  834 ;  10  W.  B.  681— Ex.  Oh. 

The  54  Geo.  8,  c.  156,  repealed,  by  s.  4,  the 
«  Anne,  c.  19,  s.  1,  in  this  particular.  lb. 

PlAading.  ] — Action  for  the  copyright  of  a  play. 
Plea,  noQ  assnmpfiit : — Held,  that  it  could  not  be 
«bjected  that  the  assignment  was  not  in  writing, 
bat  tfaat  it  on|^t  to  hare  been  specially  pleaded. 
Banutt  GUaaop,  I  Scott,  621 ;  1  Bing.  (N.O.) 
633 ;  1  Hodges,  94  ;  4  L.  J.,  0.  P.  174. 

Aeqnieaoenee.] — In  an  action  for  pirating  a 
work,  evidence  that  the  plaintiff  acquiesced)  in 
the  publication  six  years  ago  is  no  proof  of  an 
assignment  <A  the  copyright.    Latour  Bland, 

2  Stark.  382.  8.  1'.,  Hogg  v.  Scott,  43  L.  J.,  Ch. 
705 ;  L.  E.  18  Eq.  444  ;  31  L.  T.  73,  163  ;  22 
W.  B.  640  ;  and  WOdon  T.  Dielu,  48  L.  J.,  Ch. 
301 ;  10  Ch.  D.  247 ;  3»  L.  T.  467 ;  27  W.  B. 
«39. 

•.  Infirlncsment. 

i.  Title. 

Haoknsyed  Fhraia—Segistratlon  of  Fart  of 
«  Book.]— The  plaintiff  published  in  numbers, 
in  a  weekly  periodical  called  **  Every  Week,"  a 
tale  intitalecl  "  Sploidid  MiseiT  ;  or,  East  End 
and  West  End,"  l^  O.  A.  Haklewood.  The 
defendant  subsequently  ctnnmenced  issuing  in 
weekly  parts,  in  a  newspaper  published  by  him, 
a  tale  Hiss  Braddon.  intituled  "  Splendid 
Misery."  The  plaintiff  was  registered  as  the 
pcopnetor  of  "  Eveiy  Week  "  bdfore  the  pnbU- 
catioQ  of  it  bcean,  and  after  the  tale  had  been 
completed  he  had  himself  registered  as  the  pro- 
prietor of  "  Spl^did  Misery  ;  or,  East  End  and 
neat  End,"  giving  the  date  of  publication  of  the 


number  of  "Every  Week"  which  contained  the 
first  number  of  the  tale  as  the  date  of  the  publi- 
cation of  the  tale.  He  then  oonunoooed  an 
action  to  restrain  Uie  defendant  from  continuing 
his  publication  of  Miss  Braddon's  tale  under  the 
title  of  "Splendid  Misery,"  and  moved  for  an 
injunction.  Before  the  motion  was  made  l^e 
defendant  had  altered  the  title  of  Miss  Braddon's 
tale,  and  the  motion  was  ordered  to  stai^  over 
till  the  trial,  the  defendant  undertaking  not  to 
alter  the  new  title  in  the  meantime.  The  tale 
was  finished  under  the  new  title  before  the  trial. 
It  was  proved  that  a  novel  which  once  bad  a 
large  circulation  bad  been  published  in  1801 
under  the  title  of  "  Splendid  Misery,"  and  that 
second-hand  copies  could  still  be  met  with  : — 
Held,  tfaat  though  the  r^istration  of  "Bveiy 
Week"  being  made  before  any  p^  of  that 
periodical  was  published  was  not  a  good  regis- 
tration, the  sabeequent  registration  of  the  Gnt 
number  of  the  tale  was  a  good  registration  to 
enable  him  to  sue  in  respect  of  infringement  of 
copyright  in  the  title  of  the  tale,  supposing  such 
copyright  to  exist.  Biekt  v.  Tatet,  60  Zi.  J-  Ch. 
809  ;  18  Ch.  D.  76  ;  44  L.  T.  660— C.  A. 

Semble,  that,  as  a  general  rule,  there  cannot 
be  any  copyright  in  the  title  of  a  book.  Weldon 
V.  Dicbt  (10  Ch.  B.  247),  infra,  considered. 
lb. 

But  held,  that  the  plaintiff  had  no  copyri^t 
in  the  title  "  Splendid  Misery."  for  that  oopyri^t 
can  only  exist  in  something  or^j^lnal,  md  the 
mere  adopting  as  a  title  a  bac^eyed  phrase, 
which  moreover  had  been  used  as  the  title  of  a 
novel  many  years  before,  and  which  for  anything 
that  appeared  might  have  been  copied  from  that 
novel,  could  not  give  any  copyright  in  that  title. 

lb. 

Held,  therefore,  that  the  plaintiff  had  no  title 
to  sue  for  infringement  of  copyright,  and  that  as 
it  was  dear  tliat  the  public  could  not  be  misled 
into  purchasing  the  defendant's  tale  under  the 
belief  that  it  was  the  same  as  that  of  the  plaintiff, 
so  that  there  was  no  ground  for  the  interference 
of  the  court  on  the  prmciples  applicalde  to  trade- 
marks, the  action  onght  to  be  dismissed  with 
costs.  lb. 

 **Baafon  Why."  ] — ^A.  published  a  work 

called"  Why  and  Because,'' treating  of  thesdentifie 
explanations  of  various  common  phenomena  of 
life.  B.  af termids  published  a  work  on  similar 
subjects,  called  "  The  Reason  Why,"  of  which  A. 
complained  that  the  name  and  the  plan  were 
suggested  by  his  own  work,  and  the  arrangement 
and  phraseology  in  many  instances  taken  bodily 
from  his  work  :~Held,  first,  that  there  was  no 
such  similarity  or  colourable  imitation  in  t^e 
title-  as  to  swport  A.*B  claim  for  an  injnnetion. 
Jarnild  v.  Houltton,  8  Kay  A;  J.  708 ;  3  Jar. 
(N.s.)  1051. 

Held,  secondly,  that  the  method  of  communi- 
cating information  by  question  and  answer  being 
of  nnknown  antiquity,  A.  could  not  claim  tjsij 
originality  in  the  plan  of  his  work.  lb. 

Held,  thirdly,  tnat  many  of  the  questions  in 
A.'s  book,  being  the  simplest  forms  in  which 
the  qnestions  could  be  asked,  were  not  the  sub* 
ject  of  copyrl^t,  and  could  not  be  tlie  privilege 
of  A.  lb, 

 "BtrthdajTszt  Book.'*]— The  publisher 

of  a  work  which  he  claimed  to  have  originated, 
called  "The  Birthday  Scripture  Text  Book," 
consisting  of  a  printed  diary  interleaved,  with  a 
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blank  space  opposite  each  day  with  a  text  of 
Scriptare  appended,  and  which  was  designed  as 
a  record  of  the  birthdays  of  friends Held,  en- 
titled to  an  injunction  to  restrain  the  defendants 
from  publishing  and  selliog  a  work  subsequent  to 
the  plaintiff's,  called  "The  Children's  Birthday 
Text  Book,"  on  the  ground  that  it  was  an  in- 
fringement of  the  plaintiff's  copyright  in  the 
title  of  his  work,  as  well  as  a  colourable  imitation 
of  tbo  same.  Mack  v.  POttr,  41  L.  Ch.  781 ; 
L.  B.  14  Eq.  431  ;  20  W.  B.  964. 

Potltien  of  Name  of  Antlior.] — ^Tho  plainti& 
were  the  proprietors  of  a  musical  work  called 
"Hemy's  Royal  Modem  Tutor  forthePinnoforte," 
but  had  no  exclusive  right  to  the  use  of  the  word 
**  Hemy."  The  defenduits,  who  were  proprietors 
of  a  musical  work  called  *'  Joossi's  Boyal  Stand- 
ard Pianoforte  Tutor,"  brought  out  a  new  edition 
of  their  work,  and  employed  Hemy  to  revise  and 
re-edit  it,  and  called  it  "  Hemy's  New  and  Re- 
vised Edition  of  Jouss^'s  Boyal  Standard  Piano- 
forte Tutor,"  and  made  the  word  "  Hemy  "  the 
most  prominent  word  on  the  title-page : — Held, 
that  the  defendants  bad  bo  used  the  word 
*'  Hemy "  on  the  title-page  of  their  work  as  to 
lead  the  public  to  believe  that  in  purchasing  the 
defendants'  work  they  were  purchasing  the 
plaintiffs'  work,  and  an  injunction  was  granted 
accordingly.  MetxUr  v.  Wood,  47  L.  J.,  Ch. 
€25  ;  8  Ch.  D.  £06  ;  38  L.  T.  644;  26  W.  B.  677 
— C.  A. 

Diffsrenoe  between  Works.] — Copyright  in  the 
"title"  of  a  book,  as  being  a  material  portion  of 
a  work,  will  be  protected,  although  another  book 
published  under  a  similar  title  may  be  totally 
•lifferent  in  form  and  contents.  Wwlon  t.  Jiielu, 
48  L.  J.,  Ch.  201 ;  10  Ch.  D.  247  ;  39  L.  T.  467  ; 
27  W.  R.  639. 

Title  Similar,  but  not  Kisleadii^.]— The  pro- 
prietors of  a  long-established  weekly  comic 
periodical  called  "  Punch"  moved  to  restrain  the 
publicaUcm  of  "Punch  and  Judy,"  a  rival  periodical 
of  like  character  and  of  the  same  size  as,  and 
somewhat  similar  appearance  to  "  Punch,"  but 
with  a  different  illustration  on  the  cover,  and 
sold  at  a  lower  price.  Another  well-known 
comic  periodical  was  published  weekly  under 
the  name  of  "  Judy"  : — Held,  that  the  adoption 
of  the  tltie,  '*  Pnnch  and  Judy,"  was  no  infringe- 
ment of  Hie  p]ainti£*s  right  to  use,  and  property 
in,  the  name  "  Punch  " ;  and  that  the  general 
public  was  not  likely  to  be  misled  into  purchasing 
the  defendant's  publication  by  mistake  for  that 
of  t^e  plaintiff ;  and  the  motion  for  an  iu- 
jonctitm  was  refused.  Bradhury  v.  Seetxm, 
89  L.  J.,  Ch.  67 ;  21  L.  T.  328 ;  18  W.  B. 
88. 

nOo,  "Pott-dBoa'^Direetory.]— The  plantiff 
was  the  roistered  proprietor  under  the  Copy- 
right Act  of  a  directory  entitled  "The  Post- 
office  Directory  of  the  West  Biding  of  Tork- 
Bbire,"  which  included  the  town  of  Bradford ; 
and  since  1852  had  published  directories  for 
various  other  country  districts,  which  were  all 
entitled  "  Post-office  "  directories.  The  defen- 
dants being  about  to  publish  a  directory  for  the 
town  of  Bradford,  entitled  "The  Bradford  Post- 
office  Directory,"  but  which  bore  no  similarity 
to  the  work  of  the  plaintiff  in  price  or  appear- 
ance, the  plaintiff  claimed  to  restrain  the  defen- 
dants from  using  the  word  "  post-office  "  as  part 


of  the  title  of  their  directory  :— Held,  that  the 
plaintiff  bad  no  right  to  the  exclusive  use  of  the 
word  "post-office"  as  part  of  the  title  of  a 
directory  for  Bradford,  either  under  the  Copy- 
right Act,  or  regarding  the  use  of  the  word  as  a 
property  in  the  nature  of  a  trade-mark,  and  the 
nction  was  dismissed.  Xelly  v.  Bylei,  48  L.  J., 
Ch.  569  ;  40  L.  T.  623.  Affinned,  49  ]j.  J.,  Ch. 
181 ;  18  Oh.  D.  682  ;  28  W.  B.  585— C.  A. 

ttnA,  wlMthar  ITeeessary.]  — A  fraudulent 

intention  in  infringing  copyright  is  not  neces- 
sary to  entitle  the  proprietor  of  the  copyright  to 
relief  in  equity  if  Dfs  right  of  property  has  been 
invaded.  Clm«Kt  Maddick,  I  G1S.  98  ;  5  J  nr. 
(H.3.)  592. 

The  registered  proprietors  of  "  Bell's  Life  in 
Lcmdon  and  Sporting  Chronicle,"  published 
weekly,  at  the  price  of  5rf.,  filed  a  bill  m  equity 
against  the  proprietors  an<l  publishers  of  a  news- 
paper, called  "The  Penny  Bell's  Life  and  Sporting 
News,"  which  was  published  at  the  price  of  1^ 
The  evidence  showed,  that  from  the  similarity  of 
the  two  names  mistakes  had  occurred,  and  were 
likely  to  occur,  on  the  part  of  the  public,  and  that 
inquiries  had  been  made  at  the  office  of  ■'  Bdl's 
Life  in  London "  for  the  "  Penny  Bell's  Life.** 
The  court  granted  an  injunction  to  restrain  the 
proprietors  of  the  latter  publication  from  the  use- 
of  tne  words  "  Bell's  Life  "  in  the  title  of  their 
newspaper.  lb. 

In  1857,  A.,  b^g  proprietor  of  a  weekly  pub- 
lication, the  "  London  Journal,"  the  price  of 
which  was  id.,  assigned  his  copyright  and  interest 
therein  to  B.  for  value,  and  entered  into  a  cove- 
nant with  B,  not  to  publish,  either  alone  or  in 
partsiership  with  any  other  person,  any  weekly 
periodical  of  a  nature  similar  to  the  "London 
Journal."  In  1859,  A.  issued  an  adv^tisement, 
announcing  the  publication  by  him  of  a  daily 
newHpai)er,  to  he  calleil  the  "  Daily  London 
Journal,"  and  to  be  sold  at  Id.  B.  thereupon 
filed  a  bill  in  equity  against  A.  for  an  injunction 
to  restrain  A.  from  publishing  the  "  Daily  London 
Journal " ;  and  Wood,  V.-C,  made  an  order  for  an 
injunction.  Upon  appeal.  Knight  Bruce,  L.  J. 
(disscntiente  Turner,  L.  J.),  confirmed  the  order 
for  an  injunction,  upon  B,  undertaking  to  abide 
by  any  order  the  coui-t  might  make  as  to  damages, 
and  to  bring  an  action  against  A.  within  nae 
week.   Ingram  v.  Stiff,  5  Jur.  (N-S.)  947. 

 Di  First  Publisher.] — Toan  action  for  in- 
fringing the  copyright  in  a  work  entitled  "  Even- 
ing Devotions  ;  or,  the  Worship  of  God  in  Spirit 
and  in  Truth,  for  every  Day  in  the  Year,  from  the 
German  of  Sturm  : "  a  plea  that  Storm  was  a 
weU-knon'n  writer  on  religious  subjects,  and  that 
the  plaintiff  procured  H.  to  write  the  book  in 
question,  as  a  translation  from  a  work  in  the 
German,  by  Storm,  whereas  no  such  work  existed, 
and,  with  a  view  to  defraod  the  public,  and  ob- 
tain a  profit  to  himself,  pubhshed  a  title-page 
and  preface  to  the  work,  falsely  representing  it 
to  be  the  genuine  production  of  Sturm  : — Hdd, 
that  the  mea  disclose<l  a  tmnsaction,  on  the  part 
of  the  plaintiff,  in  the  nature  of  crimen  falsi ; 
that  he  had  no  copyright  in  the  work  ;  and  that 
the  plea  afforded  a  good  defence  to  the  action. 
Wright  V.  IhllU,  1  C.  B.  893;  14  LJ,C.  P. 
283 ;  9  Jur.  946. 

OontinuationB  of  Works.] — An  injunctiOB  was 
granted  to  restrain  the  publication  of  a  magazine 
as  a  continuation  of  the  plaintiff's  mamiine,  in. 
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nnmbsrs,  and  as  to  communicntioas  from  corre- 
spondents receive*!  by  the  (lereiulant  while  pub- 
lishing for  the  plaiutifE,  not  preventing  the  pub- 
lication of  an  original  work  ot  the  same  nature, 
■and  under  a  similiu-  tUle.  Saag  v.  Kirhy,  8  Ves. 
215  ;  7  B.  R  30. 

The  plaintiff  became  by  purchase,  in  February, 
1856,  papprietor  of  a  weelcly  newspaper  called 
■*'  The  Bntannia,"  which  he  subsequently  incorpo- 
rated with  another  weekly  newspaper  called 
"The  John  Bull,"  and  issued  the  publication 
under  the  title  of  "The  John  Ball  and  Britannia." 
The  plaintiff  had  not  registered  his  name  at  the 
fitamp-ofBce  as  the  proprietor  of  either  news- 
paper. On  the  12th  April  a  notice  was  inserted 
in  "  The  Britannia  "  to  the  effect  that  that  paper 
■would  be  united  with  "  The  John  Bull."  On  the 
19tfa  April  the  defendant,  who  had  been  the 
printer  and  paldisher  of  "  The  Britannin,"  issued  a 
pabhcatlon  called  the  "  True  Britannia,"  in  imita- 
tion and  aa  a  continuation  of  "  The  Britannia," 
The  bill  was  filed  against  the  defendant  as  the 
proprietor  of  the  new  newspaper  to  restrain  him 
from  publishing  it.  The  defendant,  in  his  affi- 
davit, said  that  A,  B.  was  the  roistered  pro- 
prietor of  the  "  True  Britannia,"  and  that  hewas 
the  printer  uid  publisher  only.  On  motion  for 
an  injunction,  the  court  ordered  the  defendant 
to  be  restmined  from  printing  and  publishing, 
the  "True  Britannia,"  or  any  other  news- 
paper, as  a  continuation  of  "  The  Bntannia." 
Provxtt  T.  Mortimer,  2  Jur.  (H.8.)  414  ;  4  W.  B. 
SI  9. 

Vewipaper.] — There  is  nothing  analogous  to 
copyright  in  tlic  name  of  a  newspaper,  but  the 
proprietor  has  a  right  to  prevent  any  other  person 
from  adopting  the  name,  and  this  is  a  chattel 
capable  of  assignment.  Kelly  t.  I/niton,,  37  L.  J., 
Ch.  9ir  ;  L.  R.  3  Ch.  70S  ;  19  L.  T.  228  ;  16  W. 
R  118S. 

The  mere  declaration  of  an  intention,  however 
public,  to  publish  a  magazine  or  any  manufac- 
tured article  bearing  a  particular  name  or  mark, 
notwithstanding  that  such  declaration  is  accom- 
panied by  expenditure  in  connection  with  the 
intended  article,  cannot  create  a  right  to  the 
ezdnsiTC  use  of  such  name  or  mark  as  a  trade- 
mark. MaxwifU  T.  Iloijg,  86  L.  J..  Ch.  433  ;  L. 
B.  2  Ch.  307  ;  16  L.  T.  130  ;  IB  W.  E.  467. 

H.,  in  1863,  registered  an  Intended  new 
magazine  to  be  called  "  Belgravia."  In  18ii6, 
such  magazine  not  having  appeared,  M.,  in 
jgnoroncc  t/t  what  H.  had  done,  projected  a 
magazine  with  the  some  name,  and  incurred  con- 
siderable expense  in  preparing  it,  and  extensively 
advertising  it  in  August  and  September,  asabout 
to  appear  in  October.  H,,  knowing  of  this,  made 
liaaty  preparations  for  bringing  out  his  own 
maguinc  before  that  of  M.  could  appear,  and  in 
the  meantime  accepted  an  order  from  M.  for 
advertising  H.'s  magazine  on  the  covers  dt  his  own 
publications,  and  the  fiist  day  on  which  he  in- 
formed M.  that  he  objected  to  his  publishing  a 
magacine  under  that  name  was  the  25th  of 
September,  on  which  day  the  first  number  of  H.'s 
magaxine  appeared.  M.'s  magaeine  appeared  in 
October: — Held,  that  M.'s  advertisements  and 
«xpcnditnre  did  not  give  him  any  exclusive  right 
to  the  use  of  the  name  "  Belgmria."  and  tliat  he 
eouUl  not  restrain  H.  from  publishing  a  magazine 
under  the  same  name,  the  tirst  number  of  which 
Appeared  befoie  M.  had  published  his.  Ih. 

And  see  Piatt  t.  Walter,  17  L.  T.  157.  ante,  col. 
MX. 


ii.  Suhjeet  Matter. 

UnpubUshfld  Work.] — The  right  and  prcpert.^ 
of  an  author  or  composer  of  any  work,  whethei 
of  literature,  art,  or  science,  in  such  work  un- 
published and  kept  for  his  private  use  or  pleasure, 
entitles  the  owner  to  witbholdthesame  altogether, 
or  so  far  Rs  he  may  please,  from  the  knowledge 
of  others,  and  the  court  will  interfere  to  pre- 
vent the  invasion  of  this  right  by  the  publica- 
tion of  a  catalogue  containing  a  ilcscription 
of  such  work.  Frinee  Albert  v.  Strange,  1 
Uacn.&a.25;  1  H.  Tw.  1 ;  18  L.  J.  Ch.I20i 
13  Jut.  101. 

TranMript.] — If  any  partof  a  work  complained 
of  is  a  transcript  of  another  work,  or  with  oidy 
colourable  additions  and  variations,  and  prepared 
without  any  real  imlepcndent  literary  labour, 
such  portion  ot  the  work  complained  of  is  pira- 
ticaL   Jarrold  v.  Ileyiwod,  18  W,  R.  279. 

But  it  is  impcssible  to  establish  a  charge  of 
piracy  where  it  is  necessary  to  track  mere  pas- 
sages and  lines  through  hundreds  of  pag.s,  or 
where  the  authors  of  a  work  chaUengetl  as 
piTati(»l  have  honestly  applied  their  labours  to 
various  sources  of  information.  lb. 

The  author  of  a  published  work  cannot  pro- 
hibit a  subsequent  writerfrom  making  use  of  the 
anthorities  quoted  by  him,  even  if  it  is  praved 
that  the  latter  was  put  on  the  track  of  these 
authorities  by  reading  the  earlier  work ;  but  the 
subsequent  writer  must,  bond  fide,  go  to  the 
common  sources,  and  not  copy  the  quotations  or 
passages  from  the  earlier  work.  But  the  taking 
of  a  single  quotation  without  verification,  and  (5 
a  single  argument  founded  on  facts  stated  in  the 
earher  book,  are  not  sulBcient  grounds  for  grant- 
ing an  injunction.  Pibe  v.  Nusholae,  39  L.  J„ 
Oh.  435 ;  L.  B.  S  Oh.  251 ;  18  W.  It.  331. 

Translation  Bs-tranilated.]— If  a  foreigner 
translates  an  English  work,  and  then  an  Ensrlish- 
man  re-translates  that  foreign  work  into  English, 
that  would  be  aa  infringement  of  the  original 
copyright.  Murray  v.  Hogue,  1  Drew.  353  ;  22 
L.  J.,  Oh.  457  ;  17  Jur.  219  ;  1  W.  R.  Hiil. 

Grounds  on  which  fairness  or  unfairness  in 
the  use  of  a  previous  work  is  to  be  determined. 
lb. 

Theoriei.] — riagiarism  does  not  necessarily 
amount  to  an  invasion  of  copyright,  and  the 
author  of  a  published  book  has  no  monopoly  in 
the  theories  and  speculations,  or  even  in  the 
resultfi  of  observations  therein  stated ;  but  no 
one,  whether  with  or  without  acknowledgment, 
is  to  be  permitted  to  take  a  material  and  sub- 
stantial portion  of  the  published  work  of  another 
author  for  the  purpose  of  making  or  improving 
a  rival  publication.  Pike  v.  A'icHolae,  M  Xi.  u., 
Ch.  629  ;  20  L.  T.  906  ;  17  W.  B.  842. 

Compilations.] — The  compiler  of  a  dictionary, 
or  a  work  in  which  absolute  originality  is  of 
necessity  excluded,  is  entitled,  without  exposing 
himself  to  a  charge  of  piracy,  to  make  use  of 
preceding  works  upon  the  subject,  where  he 
bestows  such  mental  labour  upon  what  he 
has  taken,  and  subjects  it  to  such  revision  and 
correction  as  to  produce  an  original  result,  pro- 
vided that  be  does  not  deny  the  use  made  of 
such  preceding  works,  and  the  alterations  ate 
I  not  merely  colourably  made.  Spiers  v.  Brot^it, 
1  (i  W.  R.  852.  ^  I 
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An  action  will  lie  it  parts  o£  a  book  of  chron- 
ologS  are  servilely  imitated,  thoaeh  other  parts 
of  the  book  are  different.  Truner  v.  Murray^ 
1  East,  363,  n. ;  6  B.  B.  289,  n. 

Bat  not  for  publishing  sea  charts  on  an  im- 
proved and  more  useful  principle,  with  material 
corrections,  though  many  of  the  lines  are  copied 
from  old  charts.  Sayre  t.  Moore,  1  East,  361,  n. ; 
6  R.  B.  286,  n. 

An  abstract  poblished  in  an  annual  r^:ister  or 
a  magazine  is  not  piracy,  especiaUy  if  the  author 
himself  has  published  extracts  in  a  periodical 
.paper.   Dodtley.  T.  JK»n«r«I(w,  Amb.  403. 

A  fair  abridgment  is  no  infringement  of  copy- 
right. Anon.,  Lofft.  775.  8.  P.,  Bell  v.  Walk^, 
1  Bro.  C.  0.  461  ;  Gylei  v.  Wilcoa;  2  Atk.  143. 

Where  two  authors,  A.  and  B.,  treat  of  the 
same  subject,  each  being  merely  a  compiler  from 
varions  other  original  works,  it  is  a  ^r  use  of 
A.'8  work  if  B.  examines  it  for  the  purpose  of 
aeeing  what  works,  unprotected  by  copyright, 
were  referred  to  by  A.,  and  B.  may  then  himself 
refer  to  such  unprotected  work,  and  take  from 
it  whatever  may  be  su^ested  by  A.'s  book. 
JarroU  v.  Boultten,  3  Kay  &  J.  708  ;  3  Jur. 
(HA)  1051. 

It  is  also  a  legitimate  use  of  A.'a  work  if  B., 
after  having  by  his  own  laboor  bfuoght  his  own 
work  into  shape,  refers  to  A.'8  work  to  supply 
omissions.  Jb. 

But  it  is  a  piratical  use  of  A^'s  work  If  B. 
takes  the  matter  therein  borrowed  from  autho- 
rities open  to  all  the  world,  in  order  to  save  his 
own  labour  imd  expense  ^consulting  the  original 
work.  lb. 

Mode  in  which  the  court  exercises  jurisdiction 
where  one  work  of  compilation,  such  as  an 
eocmilopasdia,  echoes  matter  from  a  preceding 
worK  in  the  same  description,  ifatoman  v. 
Tegg,  2  Buss.  385  ;  26  B.  B.  112. 

The  compiler  of  a  directory  or  a  guide-book 
containing  information  derived  from  sources 
common  to  all,  which  must  of  necessity  be 
identical  in  all  cases  if  correctly  given,  is  not 
entitled  to  spare  himself  the  lab<»ir  and  expense 
of  original  inquiry  by  adopting  and  republishing 
the  information  contained  in  previous  works  on 
the  same  subject.  He  most  obtain  and  work  out 
the  information  independently  for  himself,  and 
the  only  legitimate  use  which  he  can  make  of 
previous  works  is  for  the  purpose  of  Terifying 
the  correctnoB  <^  his  leniUa.  JbUv  t.  Morrit, 
36  L.  J.,  Cb.  428 ;  L.  B.  1  Bq.  697 :  14  L.  T. 
222  ;  14  W.  E.  496. 

The  plaintiff  published  a  book  of  the  roads  of 
Oreat  Britain,  comprising  Patterson's  book,  to 
the  oopyright  of  which  the  plaintiff  was  not 
entitled,  with  improvements  and  additions  ob- 
tained 1^  actual  snrr^  and  otherwise.  An 
injunction  to  restrain  a  publication  of  an  edition 
'of  Patterson,  comprising  the  plaintiff's  improve- 
ments and  additions,  was  refused.  Cary  t. 
Faden,  6  Yes.  24. 

Seleetions— Bulk  of  Work.] — B.  published  a 
work  containing  an  original  essay  on  modem 
English  poetry,  biographical  sketdiea  of  forty- 
three  modem  poets,  and  selections  from  their 
poems,  amongst  which  were  six  short  poems  and 
parts  of  longer  poems,  the  copyright  vrhereof 
belonged  to  C.   The  selections  constituted  alto- 

Sther  the  bulk  of  S.'s  work,  but  were  alleged  to 
Te  been  introduced  into  it  for  the  purpose  of 
Ulnstrating  the  essay.  A  court  of  equity  re- 
ftiained  £e  publication  of  B.'s  work  as  bdng 


an  infringement  of  C.'s  copyright.  Campbell  v. 
ScoU,  11  i>jm.  31  ;  11  L.  J.,  Ch.  166 :  6  Jur.  186. 

In^unctirai  till  hearing  to  restrain  the  pab- 
Ueation  ct  Hilton's  poems  with  Dr.  Kewton's 
notes,  notwithstanding  a  small  addition  of 
original  commentary.  Sbnton  t.  Walker,  % 
Swans.  673. 

Injunction  granted  and  continued  against 
the  defendant,  restraining  the  sale  of  a  sheet 
ahnanack,  containing  matter  pirated  from  a 
distinct  part  of  a  directory  published  by  the 
plaintiff,  affording  information  with  respect  to 
the  Poet  Office  compiled  from  public  docnmeots. 
the  matter  pirated  forming  an  exceedingly  small 
portion  of  the  plaintiff's  work,  but  bearing 
a  great  proportion  to  the  oOier  matter  in  tbe 
defendant's  work.  ibOy  v.  Hooper,  1 Y.  &  CoU. 
C.  0. 197  ;  4  Jut.  2. 

Extent  of  Quotations.]-— The  question  whetbo^ 
one  author  has  made  a  piratical  use  of  another's 
work  does  not  necessaruy  depend  upon  the  quan- 
tity of  that  work  which  he  has  quoted  o*  intro- 
duced  in  his  own  book.  BramweU -r.  Haleomh, 
3  Myhie  &  O.  787. 

When  a  person  obtains  information  of  the 
nature  afforded  by  statistical  tables,  directtnles, 
road-books,  and  publishes  the  same,  another 
person  has  no  right  to  transfer  into  his  work  a 
considerable  portion  of  the  information  so  pub- 
lished, although  it  may  form  but  a  small  part  of 
suehwotk  Sem-r.  Stamford,  ^Ij.  3  ^Qh.lii', 
L.  B.  8  Eq.  718  ;  16  L.  T.  61  ;  15  W.  E.  757. 

The  result,  in  such  cases,  is  the  true  test  of 
the  act,  and  full  acknowledgment  of  the  origioalr 
and  the  absence  of  any  dishonest  intention  wiB 
not  excuse  the  appropriator  where  the  effect  of 
his  appropriation  is,  of  necesdty,  to  injure  and 
BUpeniede  the  sale  of  the  origmal  work.  Ih. 

A  work  may  be  a  piracy  from  another,  thou^ 
the  passages  copied  are  stated  to  be  quotations, 
and  are  not  so  extensive  as  to  render  the  piratical 
work  a  substitute  for  the  orij^nal  work.  Mokn 
T.  Sogve,  10  Jur.  420. 

But  it  is  otherwise,  if  so  much  is  copied  as  to 
form  a  substitute  for  the  original  work.  Anomf  A 
V.  Wilket,  1  Camp.  94  ;  JO  B.  B.  642, 

The  proprietors  of  a  periodical  professing  to  be 
an  analytical  digest  of  equity,  common  law  and 
other  cases,  copyingverbatim  the  head  ormarginal 
notes  of  cases  from  the  reports,  the  copyright  tit 
which  was  in  another  person,  without  bis  conaoit,. 
are  guilty  of  a  piracy.  Haule,  J.,  dissentiente. 
Suseet  V.  JBenning,  16  C.  B.  451* ;  24  L.  J.,  C.  P. 
176  ;  1  Jur.  (N.8.)  543  ;  3  W.  B.  519. 

A  count  for  pirating  generally,  is  not  sup- 
ported by  evidence  that  there  are  in  the  original 
work  particular  errors  and  mistakes,  with  which 
the  pirated  edition  corresponds  Terfaatim.  Cary- 
V.  Keardey,  4  Esp.  168 ;  6  B.  B.  846. 

But  such  evidence  would  support  aoountfor 
^anscribing  particular  matter,  without  otHisent. 

It  Is  lawful  to  incorporate  part  of  the  works  at 
a  contemporary  writer  in  a  new  work,  provided, 
it  is  not  a  pretext  for  stealii^  the  orig^ial  copy- 
right, /t. 

 Xsre  Vsrifying.]— A  rival  publisher  is- 

not  less  liable  to  an  injunction  for  piracy  because 
he  makes  inquiries  on  his  own  behalf  to  ascertain, 
the  correctness  of  what  he  copies.  Morria  r. 
AiKbee,  L.  B.  7  Eq.  34 ;  19  L.  T.  65a 

Mipi.]— Although  the  comi2iItool!a  newdirea*- 
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toi7  is  not  justified  in  using  slips  cut  from  one  t 

prerionsly  published  for  the  pnipOBe  of  deriving  i 

mformation  from  them  for  his  own  work ;  yet  he  . 

may  use  such  slips  for  the  purpose  of  directing  I 

him  to  the  [^ies  from  whom  such  information  i 
is  to  be  obtained.    Morris  v.  Wright,  L.  K.  fi  Ch. 
279  ;  22  L.  T.  78  ;  18  W.  R.  327. 

In  a  trades  directory,  persons  who  chose  to  j 

pay  tor  the  pririlege  got  their  names  printed  in  '. 

capital  letters,  with  additional  descriptions  of  1 

their  trade  or  business,  called  "extra  fines:" —  ' 

Held,  that  such  payment  had  not  the  effect  of  1 

making  the  information  common  property,  so  as  ^ 
to  enable  the  compiler  of  a  rival  directory  to 

reprint  it  from  slips  cut  from  the  first,  even  ' 

where  the  persons  whose  names  were  so  printed  ' 

had  been  applied  to  to  verify  the  information  ' 

contained  in  the  first  diiectoiT,  and  had  not  i 

only  authorized  bat  had  actoal^  paid  for  the  i 

inBertion  of  their  names  in  the  second,  with  the  '. 

distiQctive  features  of  capital  letters  and  extra  '. 
lines.   Morria  t.  Athbee,  supra. 

Purpose — Copies  not  for  Sale.] — It  Is  no  • 

d^ence  to  say  that  a  pirated  work  is  not  offered  '. 
for  sale  itself,  but  merely  used  to  promote  the  ; 
sale  of  the  books  mentioned  in  it.  Hottm  v. 
^r£A«r,  1H.&M.603;  32  L.  J.,  Ch. 771 ;  »Ii.T. 
199;  11  W.  B.  934. 

Where  a  party  sets  np  a  case  that  his  work  1b 
a  fair  compilation  from  a  number  ot  othen,  and 
not  a  mere  copy  from  any  one,  it  is  <tf  the  h^hest 
importance  that  he  should  prodnoe  his  original 
mannscnpt.  lb. 

An  action  will  lie  for  multiplying  copies  of  a 
work,  in  which  there  is  a  subsisting  copyright, 
without  the  consent  of  the  proprietor,  uthoogh 
the  copies  are  not  printed,  and  are  made  for 
gratnitons  distribution,  and  not  for  sale  or  hire. 
JfoveUo  V.  Sudlffio,  12  C.  B.  177  ;  21  L.  J.,  C.  P. 
169  ;  16  Jnr.  689.  S.  P.,  Ma^  t.  Junior  Army 
amd  Aary  Stortt,  21  Ch.D.369  ;  81  W.  B.  70— 
C.  A.,  ante,  coL  467. 

■dttiou.]— The  first  edition  of  a  wwk  ot  com- 
pilation was  published  before  5  &  6  Vict.  o.  45 ; 
aevetal  editions  of  it  were  published  after  that 
act,  and  not  registered : — Held,  that  as  to  so 
mnch  of  the  matter  contained  in  the  original 
edition  as  was  contained  in  the  subsequent  ones, 
the  owner  m^t  sue,  althoi^^  those  subsequent 
editions  were  not  r^jistoea ;  bnt  as  to  the  new 
matter,  the  snbseqnent  editions  were  books  which 
on{^t  to  be  registered,  and  the  owner  conM  not 
sue  for  an  infringement  on  that  point.  Murray 
T.  JioffW,  1  Drew.  SS3 ;  ^  L.  J.,  Gh.  4S7 ;  17 
Jnr.  219;  1  W.  B.  109. 

In  a  suit  by  a  puldisher  for  piraeiy  of  a  new 
edition  ot  a  work  it  was  held  th^  notwithstand* 
ing  some  of  the  passages  alleged  to  have  been 
pirated  were  contained  in  the  prior  editions,  as 
well  as  in  the  new  edition  of  the  work,  the  plain- 
tiff was  entitled  to  rely  upon  them  in  aid  of  his 
title  to  the  relief  prayed.  Sweet  t.  Otter,  11 
Sim.  S7S ;  6  Jar.  68. 

Joint  Copyright  in  Three  Fii1iIieations.J— An 

Injunction  was  granted  to  three  plaintim,  the 
proprietors  of  three  several  serial  publications 
roistered  onder  the  Copyright  Act,  to  restrain 
the  infringement  of  their  joint  copyright  in 
matter  printed  in  all  three  pubUcatiims,  though 
the  pirated  matter  was  copied  not  from  dther  of 
the  three  publications  but  from  a  reprodncUon^ 
the  same  matter  isened  in  another  form  by  the 


authority  of  one  of  the  plaintiffs  without  further 
r^istration  under  the  Copyright  Act.  Cote  v. 
Devon  and  Exeter  Cotutitutivnal  Kewtvaper  Q>., 
68L.  J.,Ch.288  ;  40  Ch.  D.  600 ;  60  L.  T.  672 ; 
37  W.  E.  487. 

Rival  FubUeations— Partner  of  Coranantor— 
Aaiignee  without  Hotiee.1— If  A.  sells  a  work  to 
B,,  and  covenants  not  to  do  anything  which  may 
be  detrimental  to  the  sale  or  circulati<m  oi.  that 
work,  and  if  afterwards  A.,  and  a  partner,  pub* 
lish  a  rival  work  on  the  same  subject  the  partner 
will  be  restrained  as  well  as  A. 

If  A,,  having  entered  into  such  a  covenant 
with  B.,  sells  the  materials  of  a  rival  work  to  C, 
who  concludes  hia  agreement,  and  pays  his  money 
without  any  notice  of  the  covenant,  an  injunc- 
tion, on  the  ground  of  that  covenant,  cannot  be 
maintained  against  C.  Barfidd  v.  MohoUon, 
2  Sim.  ft  8. 1 ;  2  L.  J.  (0.8.)  Ch.  90 ;  2S  It.  B. 


Law  Beports.] — Reports  of  legal  decisions  are 
to  be  considered  (as  to  copyright)  as  any  other 
literary  work.  Bodge*  v.  Welth,  2  Ir.  Eq.  B. 
266. 

Qu«re,  whether  certain  cases  in  the  law  reports 
may  be  reprinted  at  length  in  a  treatise  on  the 
particular  subject  to  which  they  relate.  lb. 

But  it  is  piracy  to  collect  together,  and 
reprint  from  the  reports  of  legal  decisions,  all 
the  cases  upon  a  particular  subject,  though 
the  collection  and  classification  may  be  new, 
and  with  the  addition  of  several  previously 
unpublished  decisions  and  notes.  lb. 

luinnction  against  a  colourable  abridgment  of 
the  Term  Beports  among  other  law  reports  till 
answer  or  further  order  upon  certificate  of  the 
bill  filed.   Butteriourth  v.  Robineon,  6  Ves.  709. 

Qu«re,  whether  it  is  not  piracy  to  print  at 
full  length  cases  contained  in  the  law  reports, 
although  with  the  addition  of  notes,  however 
voluminous.  Sanndert  v.  Smith,  3  UyL  ft  C. 
711 ;  7  L.  J.,  Ch.  227  ;  2  Jnr.  491,  686. 

Laiw  Digest.] — A  proprietor  of  a  periodical 
pn^eesing  to  Iw  an  analytical  digest  of  equity, 
common  Taw  and  other  cases,  copying  verbatim 
the  head  or  marginal  aotes  of  cases  from  reports, 
the  copyright  of  which  was  in  another  person, 
without  htt  conseatris  a  piracy  (Maule,  J.,  dis- 
sentlente).  Sweet  v.  Benmng,  16  0.  B.  459; 
24  L.  J.,  a  P.  176  ;  1  Jar.  (H.S.)  648  ;  8  W.  B. 
619. 

Telegraphie  Code  fbr  use  of  Agents  oompiled 
flromBook  of  Words,]— The  plaintiff  published 
M  The  Standard  Telegram  Code,"  a  book  of  words 
selected  from  eight  languages,  for  use  in  teto- 
graphio  transmissions  of  messages,  and  it  was 
accompanied  by  figure  cyphers  for  reference  or 
private  interpretation.  The  book  was  registered 
under  the  Copyright  Act,  5  ft  6  Vict.  c.  45.  The 
defendants  bought  a  copy  of  the  book,  and  com- 
piled for  their  own  use  with  its  aid  a  new  and 
independent  work,  as  alleged,  which  was  their 
own  private  telegraphic  code,  and  they  distribute! 
copies  of  their  book  amongst  their  agents  at 
home  and  abroad,  bat  they  had  not  printed  their 
book  for  sale  or  exportation : — Held,  that  the 
defendants  had  infringed  the  copyright  ot  the 
plaintiff,  and  that  a  perpetoal  Injunction  must 
be  granted.  Ager  t.  Peitimular  and  Oriental 
:  jSCMjn  Navigation  Co.,  S3  L.  J.,  Ch.  689  :  36  Ch. 
I  D.687  ;  80L.T.477  ;  88W.B.116. 


Digitized  by 


495 


COPYEIGHT. 


496 


Kswipaper  —  All^sd  Cutom  of  Trade  to 

Copy.] — The  plaintiffs,  the  proprietors  o£  the 
"  Times,"  a  newspaper  duly  registered  under  the 
Copyright  Act,  1X42,  published  on  the  morning 
of  the  13th  of  April  (among  other  matter)  three 
articles  whick  had  been  composed  by  foreign 
.oorrespondenta,  and  paid  for  by  the  plaintifia 
.  on  the  terms  that  the  copyright  therein  should 
belong  to  the  plaintifEa.  Tw-o  of  the  articles 
were  signetl  "  Our  Correspondent,"  and  the  third 
was  signed  "  Dalziel."  The  defendants,  the 
proprietor  and  publisher  of  the  "St.  James's 
Gazette,"  published  in  their  paper,  about  half- 
past  twelve  on  the  same  day,  a  -verlwtim  copy  of 
these  three  articles,  except  that  the  words  at  the 
end,  "  Our  Correspondent"  and  "  Dalxiel,"  were 
left  out,  and  thnt,  in  one  instance,  half  a  dozen 
lines  were  added  from  some  other  source  : — Held, 
that  the  plaintiffs  had  a  legal  right  to  sue  to 
restrain  the  infringement  of  their  copyright ;  and 
that  Uie  defendants  conld  not  escape  on  the 
ground  that  they  bad  copied  only  a  small  part  of 
the  plaintifFs  newspaper,  or  justify  what  thej 
had  done  on  the  ground  of  an  alleged  universal 
practice  of  journalists  to  copy  such  articles  from 
each  other,  without  asking  the  |>ermiB8ion  of  the 
proprietor  of  the  paper  copied  from.  Walter  r. 
StAiOtopff,  61  L.  J.,  Ch.521  ;  [1892]  3  Ch.  489  ; 
67  L.  1^184;  40  W.  R.  599. 

When  S.  had  published  in  a  provincial  news- 
paper, of  which  he  was  proprietor,  whole  articles 
taken  verbatim  from  a  magacine,  ailing  in 
justification  the  custom  of  the  trade: — Held,  that 
the  proprietor  of  the  magasine  was  entitled  to 
an  injunction  against  S.,  but  inasmuch  as  he  had 
acted  with  bona  fides,  the  court  did  not  give 
either  party  his  costs  of  the  motion.  Maawell  v. 
Smerton,  30  L.  T.  11  ;  22  W.  K.  313. 

— —  Bportlng  Paper— PttbUoation  of  *'S«Ieo- 
tloai"  —  "Headings."!]— C, the  registered  pro- 
prietor nnder  the  Copyright  Act,  1843,  of  a  weekly 
sporting  paper,  which  he  published  on  Monday 
in  esch  week,  in  which  appeared,  under  the 
heading  "Oue-Hoise  Selections,"  the  names  of 
the  days  on  which  racing  was  to  take  place  in 
that  week,  and  opposite  the  name  of  each  day 
was  the  name  of  the  horse  which  in  C.'s  opinion 
was  likely  to  win  the  race  on  that  day  for  which 
it  was  entered.  P.,  the  proprietor  of  another 
sporting  pajier  published  on  each  day  that  racing 
took  place,  had  systematically  reproduced  C's 
*'  selecfiohs  "  by  inserting  under  a  Reading  "  One- 
Boise  Final—'  Specials '  "  0.*s  name,  and  oppo- 
site C.'s  name  the  name  of  the  horse  C.  had 
selected  : — Held,  that  P.  had  merely  published 
to  the  world  the  fact  that  C.  thought  s  particular 
horse  would  win  a  particular  race  ;  that  P.  had. 
nnder  the  circumstances,  a  right  to  do  this, 
and  that  be  had  not  infringed  C.'s  eopTright 
Chilttm  V.  Progrett  Printing  Co.,  71  L.  T.  664 ; 
43  W.  B.  136. 

Perforated  Picture  casting  a  Shadow.  J — The 

plaintiff  claimed  to  be  the  proprietor  of  a  sub- 
sisting copyright  in  a  certAin  "book"  with  a 
picture  or  design  entitled  "  The  Christograph," 
whi(di  was  didy  registered.  The  so-callm  book 
was  an  envelope,  with  the  title,  printed  thereon, 
containing  a  piece  of  cardboard,  perforated  in 
such  a  way  that  the  shadow  cast  by  it  on  a  wall, 
or  otherwise,  roughly  imitated  a  well-known 
picture.  The  euveiope  contained  also  some  de- 
scriptive lines,  which  were  not  claimed  t«  be 
orig^naL'  The  plaintiff  complained  that  the  de- 


fendants were  selling  a  similarly  perforated  card, 
accompanied  by  the  same  lines,  and  enclosed  in 
an  envelope  bearing  as  a  title  "  The  Biblioscope, 
or  Shadowgraph,"  whereby  the  sale  of  the  plain- 
tiff's article  had  been  diminished.  The  defen- 
dants denied  the  alleged  copyright,  and  also  that 
theplaiutiff  was  the  first  inventor  of  the  design  : 
— Held,  that  the  design  was  not  original,  and 
was  not  capable  of  being  protected  by  the 
statute  ;  that  the  title  only  was  registered,  and 
was  the  plaintiff's  property.  As,  however,  that 
had  not  been  adopted  the  defendants,  the 
plaintiff's  case  wholly  foiled.  Cable  t.  JforAt, 
62  L.  J.,  Ch.  107 ;  47X.  T.  488  ;  81  W.  B.  Ml. 

Cartoons.J — The  plaintiils  were  the  proprietors 
of  the  copyright  of  Punch,  which  contains  cartoons 
and  other  engravings  illustrative  of  the  events  of 
the  day,  and  the  careers  of  eminent  persons  ;  and 
caricatures  of  the  evento  in  the  history  and  the 
adventures  of  Napoleon  '  lit.  The  defoidant 
published  a  book  entitled  "  Napoleon  III.,  from 
the  Popular  Caricatures  of  the  last  Thirty  Years," 
and  amongst  a  great  variety  of  other  caricatores 
taken  from  other  publications  there  were  nine 
taken  from  Punch,  with  the  original  headings 
and  references,  but  much  reduced  in  sise.  Not 
more  than  one  such  engraving  was  taken  from 
any  one  number  of  Punch,  and  these  engravings 
had  appeared  in  Punch,  at  intervals  extending 
over  several  years.  The  engravings  themselves 
had  not  been  registered: — Held,  that  this  was 
an  infringement  of  the  publishers'  copyright  in 
their  publication  of  Punch.  Sradburv  v.  Hptten, 
42  L.  J.,  Ex.  28 ;  L.B.8EZ.1;  27L.T.450  ;  21 
W.  H.  126. 

Bketehei.] — H.,  a  bookseller  and  publisher, 
purchased  at  a  sale  some  books,  the  proi>erty  ctf 
T.,  deceased,  and  containing  several  caricatures 
and  sketches  executed  by  T.  He  purchased  at 
the  same  time  some  separate  drawings  by  T., 
and  afterwards  bought  some  more  of  T.'s  draw- 
ings and  of  his  books  containing  sketches.  These 
books  and  sketches  came  into  the  possession  of 
C.  and  W.,  who  succeeded  H.  in  his  business. 
C.  and  W.  published  a  book  which  contained  the 
sketches  and  caricatures,  as  well  os  numerous 
extracts  from  T.'s  published  novels,  in  order 
to  show  that  T.  had  in  fnct  written  his  own  bio- 
graphy in  these  novels.  The  copyright  in  the 
novels,  and  in  all  T.'s  published  and  unpublished 
sketches,  had  been  assigned  to  8.  i — Held,  that 
he  had  no  copyright  in  the  sketches  and  caric»- 
tures,  bat  that,  inasmuch  as  the  book  appeared 
to  contain  an  undue  amount  of  extracts,  be  was 
entitled  to  an  interlocutory  injunction  to  restrain 
its  sale,  on  giving  the  usual  undertaking  «b  to 
damages.  Smith  v.  Chatto,  31  L.  T.  776  ;  23  W. 
B.290. 

And  tee  eatet,  post,  col.  638. 

Kuieal  Ompetitioiu.] — See  infra,  coL  612. 

f.  BmeJlea.  Action  and  Ixxjunotlon. 

I.  Priwiplet. 

a.  In  General. 

Common-Law  Bemedy.]— The  6  &  8  Viet.  e.4S, 
8.  IB,  which  gives  a  remwly  for  piracy  in  certain 
cases,  does  not  exclude  the  <tommon>^w  remedy 
in  other  cases  in  which  that  statute  has  given  a 
right.  M/reUv  t.  8iidlm,12  C.B.  177  ;  21  L.  J., 
CP.  169;  16  Jut.  669. 
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Court  of  Equity— Jurisdiotioii.]— The  eonrt  i 
will  interfere  to  prott'ct  copyi-ight  from  piracy 
at  the  aait  of  plaintiffs,  who  appear  to  have 
a  good  equitable  title,  even  though  it  should  not 
"be  quite  clear  that  their  legnl  title  is  complete. 
Mode  in  which  the  court  exercises  jui^sdiction, 
where  one  work  of  compilation,  such  as  an 
encycloptedia,  copies  matter  from  a  prececling 
work  of  the  same  description.  Mawuian  v.  Tegg, 
3  Bus.  385  ;  26  B.  B.  112.  See  also  C/iappelv. 
Purdajf,  4  T.  ft  CoIL  48S ;  10  L.  J.  (N.8.>  Ex. 
£q.  60. 

SelUss  Knowingly— IgnonnM  «f  ITatnn  of 
ImportM  Copiei.] — The  registered  proprietors  of 
an  English  copynght  magazine  brought  an  action 
against  the  agents  in  England  of  an  American 
firm  of  publishers  for  an  injunction  to  restrain 
them  from  selling  or  importing  for  sale  in  this 
coon  try  a  magaKine  published  by  the  American 
firm,  and  containing  matter  pirated  from  the 
plaintiffs'  copyright.  The  defendants,  by  their 
statement  of  defence,  stated  that  they  had  deter- 
mined not  to  sell  the  copies  complained  of  in 
consequence  of  a  notice  received  by  the  plain- 
tiflfs  shortly  before  the  commencement  of  the 
action,  and  before  the  defendants  themselves  had 
had  the  opportunity  of  inspecting  such  copies  : 
— Held,  thiat  the  1 7th  section  of  the  Copyright 
Act,  1842,  mentions  two  offences,  that  of  "to 
import  for  sale  "  and  that  of  to  "  sell  knowingly  " 
unauthorised  publications,  and  therefore  that 
ignorance  of  the  nature  of  the  imported  copies 
could  not  be  a  defence  where  the  offence  chaiged 
was  "importing  for  sale,"  but  only  where  the 
•offence  charged  was  "  celling  knowingly."  Oioper 
V.  Whittingliam,  49  L.  J.,  Ch.  702  ;  15  Ch.  D. 
BOl  ;  43  L.  T.  16  ;  28  W.  E.  720. 

 Lqjimction  and  Hotiee.] — An  owner  of  an 

EngliBh  copyright  is  entitletl  to  an  ex  parte 
injunction  against  the  agents  of  a  foreign  firm 
in  respect  of  the  offence  of  "  importing  for  sale  " 
piracies,  but  if  it  is  intended  to  take  proceedings 
in  respect  of  "selling  knowingly,"  the  better 
-course  is  to  give  the  importers  notice  of  their 
importations.  Where  an  action  is  brought  to 
enforce  a  Ic^al  ri^t,  and  there  is  no  miscondnct 
on  the  part  of  the  plaintiff,  the  coort  has  no  dis- 
cretion to  refuse  him  costs.  Where  n  statute 
creates  a  new  offence,  and  imposes  a  penalty, 
the  ancillary  remedy  by  injunction  may  Btill  be 
.daimed.  Ih. 

 bowledgfl.] — In  an  action  for  an  in- 
fringement of  copyright,  by  merely  publishing 
a  work  printed  or  caused  to  be  printed  by  others, 
knowlecfge  of  the  copyright  so  infringed  must  be 
proved.    Lraderv.  Straiujr,  2  Car.  &  K.  1010. 

An  author  having  sold  the  copyright  of  a  work 
published  under  his  own  name,  covenanted  witb 
the  purchaser  not  to  publish  any  other  work  to 
prejudice  the  sale  (Mt  it.  Bemble,  that  another 
publisher,  who  has  no  notice  of  this  covenant, 
wiU  be  restrained  from  publishing  a  work  subse- 
quently purchased  by  him  from  the  same  author, 
and  published  under  his  name,  on  the  same  sub- 
ject DDt  under  a  different  title,  and  though  there 
ts  no  piracy  of  the  first  work.  Barjidd  v. 
MchaUony  3  Sim.  ft  8. 1 ;  25  B.  B.  144. 

BItbI  Wolki.} — ^Whcre  there  are  two  rival 
works,  a  court  of  equity  will  restrain  the  pro- 
prietor of  one  of  them  from  advertising  it  in 
terms  calculated  to  induce  the  public  to  believe 


that  it  is  the  other  work,  but  will  not  restrain 
him  from  publishing  an  advertisem^t  tending 
to  disparage  that  other  work.  Seeley  v.  Fiiher, 
11  Sim.  681. 

A  bill  in  equity  stated,  that  one  of  the  plaintifb 
had  composed  a  book,  and  that  all  the  plaintlffia 
bad  caused  the  book  to  be  printed  and  published 
for  their  joint  benefit,  and  the  book  nad  been 
duly  registered  by  the  plainti&,  as  proprietors  of 
the  copyright  thci-oof,  at  Stationers'  Hall  ;  and 
the  copyright  ha^i  ever  since  remained  in  them 
for  their  joint  benefit.  The  bill  also  alleged  that 
the  defendant  had  published  a  book,  in  which 
ntmierous  passages  were  copied  from  the  plain- 
tiffs' bock ;  and  it  prayed  an  injunction  to 
restrain  the  sale  of  the  defendant's  book  '—Held, 
that  the  plaintiffs  had  a  joint  right  to  sue. 
Steretu  v.  \fildij,  19  L.  J.,  Ch.  190. 

Held,  also,  upon  comparison  of  the  two  books, 
that  in  the  defendant's  Dook  there  had  been  such 
copying  from  the  plaintiffs'  book  as  would  entitle 
them  to  the  injunction,  lb. 

See  alio  Infbinoement,  supra,  col.  485,  fto. 

Plagiarism.] — The  question  of  minuteness  in 
value  of  the  original  matter  extracted  from  a 
work  for  purposes  of  criticism,  will  have  great 
weight  with  toe  court,  in  influencing  its  decision 
on  the  application  for  nn  injunction.  Sell  t. 
Whiteliead,  8  L.  J.,  Ch.  141  ;  3  Jur.  68. 

It  appeared  to  the  satisfaction  of  the  court 
that  B.  had  taken  the  phraseology  and  arrange- 
ment of  many  questions  and  answers  from  A.'8 
book  ^thoogn  B.  swore  that  bo  had  not  done 
so.  This  rendered  it  impossible  for  the  court 
to  obtain  from  B.  (as  in  Mawman  t.  Tegg^  2 
Buss.  385)  any  information  as  to  the  quantum  ; 
and  the  court,  therefore,  having  been  satisfied 
that  in  certain  chapters  of  B.'s  work  this 
improper  use  had  been  made  of  A.'b  book, 
restrained  the  publication  of  such  chapters 
only,  but  not  of  the  entire  work ;  A.  to  bring 
an  action  forthwith,  and  B.  to  beep  an  account 
in  the  meantime.  Jarmld  v,  HouUtoiL,  8  Kay 
4l  J.  708  ;  3  Jur.  (N.S.)  1051. 

The  defendant  was  a  vendor  of  a  literary  work 
published  in  weekly  numbers,  and  in  one  of  the 
numbers  of  this  was  contained  the  commencement 
of  Awork  of  fiction,  which,  with  the  exception  of 
a  few  colourable  alterations,  was  in  all  respects 
simikr  to  a  prior  work,  of  which  the  plaintiff 
was  the  author  and  publisher.  On  a  bill  by  the 
plaintiff,  praying  that  the  defendant  might  be 
restrained  from  publishing,  selling,  or  otherwise 
disposfng  of  the  nmnber  containing  the  com- 
mencement of  such  work  of  fiction,  or  any  con- 
tinuation or  other  part  thereof,  and  from  copying 
or  imitating,  in  tbe  whole  or  in  part,  the  plain- 
tiff's book,  the  court  grantetl  an  injunction  as 
prayed,  except  as  to  the  words  "or  imitating," 
but  directed  the  plaintiff  to  bring  an  action 
within  ten  days  against  the  d^endant  for  the 
invasion  of  his  aUcged  copyright.  JHekena  t. 
Lee,  8  Jur.  183. 

If  an  injunction  has  been  granted  against  a 
work,  which  is  proposed  to  be  published  in 
successive  numbers,  on  the  ground  of  piracy 
in  the  published  numbers,  the  injunction  will  not 
be  moctifled,  so  as  to  permit  the  publication  of 
the  future  numben,  wnile  the  question  of  piracy, 
as  to  the  others,  remains  undetermined.  Sar- 
fifld  V.  Mehohim,  2  Sim.  ft  S.  1 ;  2  Ij.  J.  (OJ.) 
Ch.  9U  ;  2j  R.  11.  144. 

Works  Contrary  to  Morality  and  Beligloa.]-- 
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The  anthor  or  a  puUldier  ot  a  work  of  a  libel- 
btiB  w  ot  B.H  immoral  tendency  can  have  no 
legal  property  in  it.  Stoehdaie  v.  OnwJiyn,  7 
D.  ft  B.  626  ;  5  B.  i  C.  173  ;  2  Car.  &  P.  163  ; 
4  L.  J.  <0.S.)  K.  B.  122  ;  29  R.  B.  207. 

No  action  can  be  maintained  for  pirating  a 
work  which  professes  to  be  the  amours  of  a  coar- 
teaan,  and  it  is  no  answer  to  the  objection  that 
the  party  is  also  a  wrong-doer  in  pabliahing  them, 
and  tliat  he  therefore  ought  not  to  set  up  their 
Immorality.  lb. 

An  injunction  to  restrain  the  infringement  of 
the  (x>pyright  in  a  work,  as  to  which  it  appeared 
donlitfiU  whether  in  did  not  tend  to  impugn  the 
doctrine  of  the  acriptores,  was  refused  by  a  court 
of  equity.  Laanmet  t.  Smith,  Jacob,  471 ;  23 
fi  B.  125. 

The  court  of  chancery  will  not  interfere 
Injunction,  upon  the  author's  application,  to  re- 
•train  the  publication  of  a  work  which  is  of  such 
a  nature  as  that  an  action  could  not.  be  maintained 
it  for  damages.  Southey  v.  Skermwd,  2 
435. 

The  court  will  not  act  either  by  granting  an 
Injunction  or  account,  even  upon  submission  in 
answer  upon  a  publication  of  such  nature  that  an 
action  oould  not  be  maintained.  Waleot  y. 
Walker,  7  Ves.  1. 

Committal  lot  Breaelt  of  Injnnetion.] — The 

court  will  hesitate  to  commit  a  defendant  alleged 
to  have  committed  a  breach  of  an  interim  in- 
junction, when  it  sees  that  he  has  endeavoured 
to  set  himself  ri^  In  respect  to  the  original 
charge  against  him  (tf  Infringing  the  plaintiffs 
copyright.    Comith  v.  Upton,  4  L.  T.  862. 

b.  Account  of  Profits. 

Principles  upon  which  the  court  gives  an 
account  of  the  profits  of  the  unlawful  work  in 
t^e  case  of  piracy.  ^J^m  v.  iSimm*,  2  Hare,  648; 
12  L.  J.,  Ch.  388  ;  7  Jur.  1140. 

A  plaintiff  who  complains  of  a  piracy  of  his 
work  has  no  remedy  in  equity,  unless  he  establish 
a  title  to  an  injuncti<H),  and  then  the  acconnt : 
will  follow.  JBaili/  T.  Taylor,  1  Boss,  ft  H.  7S ; 
Taml.  295  ;  8  L.  J.  (0.8.)  Ch.  49. 

As  to  the  copies  of  a  piratical  edition  which 
may  have  been  sold,  the  registered  owner  ia  not 
entitled  in  equity  to  the  gross  produce  of  the 
sale  thereof,  but  only  to  the  profits  which  the 
party  may  hATe  made  ^  the  sale  thereof.  -De^f 
T.  Delamotte,  S        ft  J.  681 ;  8  Jur.  (ha)  983. 

To  recover  the  pbated  copies,  he  must  proceed 
at  law.  /». 

c.  Damages. 

Baferenee  as  to — When  ordered.]— When  the 
infringement  complained  of  consists  in  copying 
a  collection  of  facts  which  are  easily  obtained, 
the  court  will  not  grant  an  interlocutory  in- 
junction, which  would  be  useless,  but  will  wait 
till  the  hearing,  and  then,  if  necessary,  direct  a 
reference  as  to  damages.  Cow  t.  Zand  and 
Water  Co.,  21  L.  T.  648  ;  18  W.  B.  206. 

How  Atssised.]— Where  a  plaintiff  claiming  a 
copyright  in  a  work  of  a  foreigner  obtained  an 
injiaiction,  on  giving  an  undertaking  to  abide 
by  any  order  the  court  might  make  respecting 
damages,  and  the  law  was,  pending  the  suit, 
finally  settled  against  the  e^dstence  ot  such  a 
copyright Held,  that  the  defendant  waa  en- 
titled to  have  the  damages  sustained  by  him  in 
consequence  of  the  injunction  assessed  either  by 


the  chief  clerk  of  the  judge  in  Chancery,  or  by 
a  jury,  and  paid,  and  that  a  mere  dismissal  of  tlw 
plaintiff's  bill  with  costs  was  not  a  sufficiently 
accurate  assessment  and  award  of  damages. 
JVbvello  V.  Jamet,  5  De  O.  M.  ft  0. 876  ;  24  L- 
Ch.  Ill;  1  Jur.  (N.3.)  217  ;  3  W.  B.  127. 

Damages  in  case  of  literary  piracy  are  to  be 
estimated  as  follows: — the  deteiuiant  is  to 
account  for  every  copy  of  Us  book  sold  as  If  it 
had  been  a  copy  of  the  plaintiff's,  and  to  pay  the 
plaintiff  the  profit  whidi  he  would  have  received 
from  the  sale  of  so  many  additional  copies. 
V.  Nicholat,  38  L.  J.,  Ch.  529  ;  L.  B.  6  CV  260,  n. ; 
20  L.  T.  906  ;  17  W.  B.  842. 

The  registered  prqirietor  of  the  copyright  in  a 
book,  to  whom  a  special  action  on  the  case 
against  an  infringer  is  given  by  section  15of  the 
Copyright  Act,  1842,  is  also  entitled  to  bring  an 
action  against  him  under  section  23  in  detinue 
for  the  copies  of  the  book  retained,  and  also  in 
trover  for  damages  arising  from  the  wrongful 
convCTdon.  The  measure  of  damages  will  be  the 
total  amount  realised  \ij  tlie'sale  of  the  books. 
Muddoeh  t.  SUukwood.  67  L.  J.,  Ch.  6  ;  [1898] 
1  Ch,  68  ;  77  L.  T.  493. 

Indnoing  Breach  of  Gontraet  —  Bpeeial 
Damage.] — The  plaintiffs  entered  into  contracts 
with  their  own  subscribets  which  contained  a 
stipulation  that  the  information  suppli^  to 

them  by  the  plaintiffs  should  not  be  sold  or 
commnnicated  to  non-subecribers : — Held,  tliat  in 
order  to  support  an  action  against  the  defendant 
for  inducing  one  of  the  plaintiffs'  subscribers  to 
break  his  contract  ccHumunicating  the  informa- 
tion to  him,  it  was  not  necessary  to  prove  specific 
damage,  but  that  it  was  oiongh  to  show  that  the 
act  complained  of  was  of  such  a  nature  that 
damage  to  the  plaintifb  ought  to  be  inferred, 
Eseehenge  Telegraph  Ot.  v.  Gregory,  ante, 
0(0.460. 

d.  Destmctkm,  fcc,  of  Copies. 

Dsstmetimt.]— Where  a  party  obtains  posses- 
sion by  purchase  of  impressions  of  etchings,  the 
plates  of  which  are  the  property  of  another,  know- 
ing that  the  vendor  has  obtained  such  impreasiona 
through  a  breach  of  trust,  a  court  of  equity  will 
interfere  by  injunction,  and,  without  giving  him 
the  right  to  try  the  question  of  property  at  law, 
will  order  the  impressions  to  be  delivered  op ; 
and  the  material  on  which  the  impressions  are 
taken  being  substantially  worthless,  except  for 
that  in  which  the  possessor  bad  no  property,  via. 
the  impressions,  uie  court  will  order  their  de* 
struction.  Albert  (Prince')  t.  Strange^  S  De  O. 
ft  S.  662  ;  IS  Jar.  607.  See  &  CI,  1  Mac  ft  0. 26: 
18  L.  J.,  Ch.  120  ;  13  Jur.  109. 

Forfeiture  of  Copies.]  -~  Books  piratically 
printed  before  registration  of  the  proprietor  of  the 
copyright  become  bis  property  after  rcgistratioa. 
Hole  T.  Sradbmry  (infra)  not  followed.  Imat* 
V.  rtddemann,  49  L.  J.,  Ch.  412  ;  42  L.  T.  895. 

Upon  motion  by  defendants  to  vary  a  decree 
as  to  the  delivery  up  of  unsold  copies : — Held, 
that  the  plaintiffs  not  having  been  the  roistered 
proprietors  ol  the  copyright  at  the  time  the  copies 
were  printed  were  not  entitled  to  have  them  de- 
livered up  under  the  23rd  section  of  tite  Copy- 
right Act ;  bat  that  the  court  had  power  under 
its  general  jurisdiction  to  order  deuvery  up  for 
destruction  of  all  articles  created  in  vioUtion  of 
the  plaintiff's  rights,   llie  decree  was  then-fore 
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Tailed  to  this  extent — that  if  profits  had  been 
made,  then  (with  the  assent  of  the  defendants) 
the  copies  were  to  be  delivered  up  to  the  plain- 
tiff ;  bat  if  no  profits,  then  the  copies  to  be  de- 
Uvered  up  for  destruction.  Mole  t.  JBradbury, 
48  L.  J.,  Ch.  673  ;  12  Gb.  D.  886. 

 Without  Compeniation.]— The  roistered 

owner  of  a  copyright  in  awork  u  entitled  to  have 
all  the  unsold  copies  ofia  piratical  edition  de- 
livered up  to  him  for  his  ctwn  use,  without  making 
any  compensation  for  the  cost  of  production  or 
publication.  De^f  t.  IMaautta,  8  S»j  ft  J.  S81  i 
8  Jdt.  (n.8.)  933. 

Bat  as  to  the  copies  irf  such  piratical  edition 
whi^  may  have  heen  sold,  he  is  not  entitled  in 
equity  to  the  gross  produce  of  the  sale  thereof, 
but  cmly  to  the  profits  which  the  party  may  have 
made  1^  the  sale  thereof.  Xb. 

To  recover  the  pirated  copies,  he  must  proceed 
at  law.  li. 

Vndar  M  Om.  8,  e.  1M.J— A  proprietor  of  a 

book,  whose  copyright  has  teen  invaded  by  the 
printing  of  ai  similar  work,  and  who  is  entitled  to 
an  injunction  to  resttain  Uie  printing  and  sale  of 
the  unlawful  work,  was  not,  under  B4  Qeo.  S,  c. 
156,  B.  i,  entitled  to  an  order  for  the  deUvery  up 
of  tiie  ilWal  copies,  if  the  book,  the  copTriehtof 
which  had  been  infringed,  was  not  composed,  and 
entered  according  to  the  statutes,  at  the  time  the 
ill^al  copies  were  printed.  Oolbum  v.  Simtiu, 
2  Hare,  543  ;  12  L.  J.,  Ch.  888 ;  7  Jnr.  1104. 

SemUe,  there  is  no  common  law  ri{^  in  the 
author  or  proprietor  of  a  book  which  is  pirated 
to  the  delivery  up  of  the  copies  of  the  ill^al 
work,  and  therefore,  if  such  teliet  is  given  in 
equity,  it  must  be  under  the  provisionB  of  the 
statute  for  the  protection  of  Uteraiy  property. 
Ih. 

-  Qoare  whether  tlie  ct^ies  of  the  ill^al  work 
wooM  in  any  case  be  ord^ed  to  be  delivered  up 
in  a  suit  to  which  the  person  at  whose  expense 
and  on  whose  accounttn^ bad  been  printed  was 
not  a  party.  lb. 

Quffire,  whether  a  court  of  equity  is  a  court 
of  record  within  the  meaning  of  the  statutes 
41  Geo.  8,  c.  10,  a,  1,  or  64  Geo.  8,  c.  166,  s.  4. 
Ih. 

e.  Delay  and  Acquiescence. 

IMbj  with  Knowledge.! — Mere  delay  in  taking 
proceedings  after  knowledge  of  a  piracy  is  not  in 
melf  such  aoquiescenoe  as  will  deprive  a  plaintiff 
cC  his  ri^t  to  an  injunction  at  the  hearing. 
ffooa  -r.Seott,  48  L.  J.,  Ch.  705 ;  L.  B.  18  Eq. 
444  ;  31  L.  T.  73,  168 ;  22  W.  B.  640.  S.  P., 
Weldon  V.  I>ie3u,  48  L.  J.,  Ch.  201 ;  10  Ch.  D. 
347  ;  39  L.  T.  467 ;  27  W.  B.  639 ;  and  Zatour 
T.  Sland,  2  Stark.  382. 

Injunctdon  to  restntin  the  piracy  of  a  pnblica- 
tioD,  to  whidi  the  plaintiA  woold  hare  been 
otherwise  entitled,  refused  on  the  ground  of 
delay  in  making  the  application.  ZevHi  v. 
Chapman,  3  Beav.  133. 

Constructive  knowledge  Imputed  to  the  plain- 
tiff by  the  court,  of  an  infringement  their 
oopyrii^t  by  the  detendanta,  79. 

While  Inr  Donbtftil.]~The  copyright  of  a 
work  (A  an  alien  was  sold  to  a  British  subject, 
who  pubUahed  it  in  this  country  in  1844.  The 
copyright  was  infringed  in  1849,  but  the  state  of 
the  law  then  tendered  it  very  doubtful  whether 
the  M^yri^t  was  protected,  and  the  purchaser 


merely  protested  against  the  infringemert ;  but, 
in  1851,  within  a  reasonable  time  after  the 
decision  of  a  case  in  the  Exchequer  Chamber 
had  established  the  general  question  of  copy- 
right in  an  alien,  he  med  his  bill  and  moved  to 
restrain  the  publication  of  the  pirated  work : — 
Held,  that  there  had  been  no  such  dehty  as  to 
disentitle  him  to  an  injtmction.  Bwaton  t. 
Jametf  B  De     ft  Bm.  80 ;  16  Jar.  16. 

Aoq,nisse«B««iB  Inuiferil)iBg-^ti«nagaInst 
other  Fartiss.] — U  the  owner  of  the  copyright 
has,  for  some  time  past,  acquiesced  in  different 
individuals  transcribing  cases  from  his  works, 
the  court  will  not  interpose  in  his  favour,  by 
injunction  against  other  parties  who  have 
sabsequently  transcribed  the  oases  from  the 
same  work,  until  the  owner  of  the  copyright 
has  estaUished  his  legal  ti^t.  JSbitMwr*  t. 
a»<tt,8Myl.ft0.711;  7  L.  J.,  Ch.  337  ;  2  Jnr. 
491,636. 

Original  Intention  B«lln4iLishe&-^MiMtioik 
by  Assipiee.] — Injunction  refused  to  restrain 
publication  of  a  work  which  had  been  left  for 
twenty-three  years  by  the  aothor  in  the  hands  of 

a  bookseller,  to  whom  it  was  originally  sent, 
with  an  intention  of  its  being  published ;  that 
intention  being  afterwards  relinquished,  and  the 
work  having  passed  into  the  hands  of  the  defen- 
dants, who  published  it  without  the  consent  or 
privity  of  the  author.  SoHthey  t.  Shansooi,  2 
Mer.  486. 

il.  Praetiet. 
a.  Parties. 

Joint  Pnptistoxs— Bight  of  all  to  0n«.]— The 

bill  stated,  that  one  of  the  plaintiffs  had  com. 
posed  a  book,  and  that  all  the  plaintiffs  had 
caused  the  twok  to  be  printed  and  published 
for  their  joint  benefit,  and  the  said  book  had 
been  duly  registered  by  the  plaintifb,  as  pro- 
prietors of  tiie  copyii^t  thereof,  at  Stationers' 
Hall,  and  the  cc^yngbt  had  ever  since  remained 
in  the  plaintiffs  for  their  joint  benefit.  The  bill 
also  alleged,  that  the  defendants  had  published  a 
book  in  which  numerous  passages  were  copied 
from  the  plaintiffs'  book,  and  it  prayed  an  in- 
junction to  restrain  the  sale  of  the  defendants' 
book : — ^Held,  upon  motion  for  the  injunction, 
that  onder  the  Copyright  Act,  6  A;  6  Yict.  c  45, 
the  plaintiffs  had  a  joint  right  to  sue ;  held, 
also,  apon  comparison  of  the  two  books,  that  in 
the  def  endants^boob  there  had  been  such  copying 
from  the  plaintiffs'  book  as  would  entitle  Uiem 
to  the  injunction.  Stevem  v.  Wildy,  19  L.  J.» 
Ch.  190. 

Blistered  Owners — Tenants  in  Common— 
Bight  of  One  to  8ae.] — Although  the  registered 
owners  of  a  copyright  take  as  tenants  in  common^ 
and  not  as  joint  tenants — PtnceU  y.  Head  (12 
Ch.  D.  686)— yet  any  one  or  more  of  them  may 
maintain  an  action  against  a  stranger  for  an  in- 
fringement of  the  entire  copyright.  Lawi  t* 
Bemd,  post,  coL  649 — Per  Kekewich,  J. 

A  party  having,  at  the  suit  of  A.  and  B., 
submitted  to  an  injunction  restraining  him 
tctaa  publubing  certain  etchings,  the  work  of 
A.  and  B.  respectively,  cannot  object  to  an 
injonctioni^granted  on  the  application  of  A.,, 
restraining  the  publication  of  a  catalc^e  or 
description  of  the  etchings,  on  the  ground  that 
it  is  too  extensive,  as  not  clearly  identifying 
which  of  such  etchings  belong  exclusively  to  A 
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J^lju-e  Albert  t.  Strange,  1  Mac  &  G.  25 ;  1 
H.  &  Tw.  1  ;  18  L.  J.,  Oh.  120  ;  13  Jur.  109. 

Ii^nnetioii  ftgaiut  Printnr  wonglj  Sued  m 

.Proprietor.] — The  plaintiff  became  by  purchase, 
in  February,  1856,  proprietor  of  a  weekly  ncws- 
pn|>cr  called  '*The  Britannia,"  which  he  subse- 
■quently  incorporated  with  another  weekly  news- 
paper called  "  The  John  Bull,"  and  issued  the 
publicatioiL  under  the  title  of  "The  John  Bull 
and  Britannia."  The  plaintiff  bad  not  registered 
his  name  at  the  stamp-office  as  the  proprietor  of 
cither  newepnper.  On  the  12th  April  a  notice 
was  inserted  in  "  The  Britannia"  to  the  effect  that 
that  paper  would  be  united  with  "  The  John  BidL" 
On  the  19th  April  the  defendant,  who  had  been 
the  printer  and  publisher  of  "  The  Britannia," 
issued  a  publication  colled  the  "  True  Britannia," 
in  imitation  and  as  a  continuation  of  "  The 
Britannia."  The  bill  was  filed  against  the  de- 
fendant as  the  proprietor  of  the  new  newspaper 
to  restrain  him  from  publishing  it.  The  defen- 
■flant,  in  his  affidavit,  said  that  A.  6.  was  the 
registered  prcprietori^  the  "True  Britannia,"  and 
that  be  was  the  printer  and  publisher  only.  On 
motion  for  an  injunction,  the  court  ordered  the 
•defendant  to  be  restrained  from  printing  and 
publishing,  &c.,  the  "Tmc  Britannia,"  orany  other 
neii^xiper  as  a  continuation  of  "  The  Britannia." 
J*rowett  V.  Mortimr,  2  Jnr.  (N.8.)  411  ;  4  W.  B. 
£19. 

Separate  Bill  against  eaeh  Bookseller.] — The 

proprietor  of  a  copyright  must  &le  separate  bills 
against  each  bookecller  taking  copies  of  a 
spurious  edition  for  sale.  SUly  y,  Boig,  2 
Ves.  J.  486. 

b.  Pleading. 

Admissions.] — The  court  has  jurisdiction  to 
direct  atlmissions  in  an  action  brought  by  the 
<lircclion  of  the  court.  Dickeai  v.  Zee,  8  Jur. 
183. 

In  a  suit  by  a  pablishcr  for  piracy  of  a  new 
-edititm  of  a  work,  it  was  held  that,  notwith- 
standing some  of  the  passages  alleg^  to  have 
been  pirated  were  contained  in  the  prior 
■editions,  as  well  as  in  the  new  edition  of  the 
work,  the  plaintiff  was  entitled  to  rely  upon 
them,  in  aid  of  his  title  to  the  relief  prayed. 
The  Injunction  having  been  granted  on  the 
plaintiff  undertaking  to  try  his  right  at  law,  and 
the  autbor  declining  to  allow  the  plaintiff  to 
■bring  the  action  in  his  name,  the  defendant  wob 
■ord^cd  to  admit,  at  the  triaX  that  the  plaintiff 
iras  the  legal  proprietor  of  the  pirated  work. 
^wect  V.  Gtter,  11  Sim.  672  ;  6  Jut.  68. 

Whait  must  lM  Pleaded.]— Where  a  party 
seeks  to  restrain  an  infringement  of  his  copy- 
right, it  is  not  necessary  for  him  to  specify, 
-either  in  his  bill  or  affidavit,  the  parts  of  his  work 
ivhich  he  considers  to  have  been  pirated,  al- 
though he  does  not  claim  copyright  in  all  the 
passages  which  are  the  same  in  both  works. 
£weet  T.  MaughaM,  U  Sim.  51  ;  9  L.  J.,  Cb.  323  ; 
4  Jur.  479.   And  see  id.  466. 

In  a  bill  to  restrain  the  infringement  of  a 
design  for  ornamenting  lace,  registered  ander 
6  &  6  Vict.  c.  100,  compliance  with  the  act  ia 
sufficiently  pleaded  by  alleging  that  the  design 
and  proprietorship  have  been  duly  registered ; 
and  a  biU  containing  those  allegations  is  not  open 
to  a  demurrer  for  not  alleging  in  <lctail  that  the 
plaintiff  has  complied  with  the  various  require* 


ments  of  the  net ;  and  if  a  defendant  insists 
that  a  plaintiff  has  lost  his  copyright  by  non- 
compliance in  respect  of  matters  subsequently  to 
registration,  he  must  raise  the  defence  plea 
or  answer.  Sarazin  t.  Mamel,  32  L.  J.,  Ch. 
378  ;  9  Jur.  (N.IB.)  193;  7  L,T.  660  ;  11  W.  E. 
326. 

In  an  action  for  damages  for  an  alleged  in- 
fringement of  copyright  in  a  song,  the  defen- 
dant, by  his  statement  of  defence,  alleged  that 
the  song  had  not  been  roistered  at  Stationera* 
Hall  until  the  9th  of  December,  1876,  and  added, 
"  the  defendant  denies  that  the  song  has  been 
duly  roistered.  The  time  of  the  first  publica- 
tion thereof  is  not  truly  entered  on  the  regis- 
ter" : — Held,  that  under  this  pleading  the  de- 
fendant was  only  entitled  to  prove  that  the  time 
of  first  pubUca^on  bad  been  untruly  entered, 
and  that  he  was  not  at  liberty  to  prove  that  the 
name  of  the  publisher  had  been  untruly  stated. 
Collette  V.  Ooode,  47  L.  J.,  Ch.  370 :  7  Ch.  D. 
842  i  38  L.  T.  504. 

Held,  also,  that  leave  to  amend  the  statement 
of  defence,  so  as  to  raise  the  latter  point,  ought 
not  to  be  given,  even  though  by  the  phiintiff'a 
own  evidence  at  the  trial  it  for  the  first  tims 
appeared  that  the  name  of  the  publisher  had 
been  untruly  entered  in  the  register,  lb. 

The  proprietor  of  copyright  in  a  book  need 
not,  in  an  action  for  its  infringement,  aver  that 
the  defendant  published  the  plaintiff's  book. 
The  declaration  states  a  good  cause  of  actitm  if 
it  avers  that  the  defendant  puUishod  parts  oC 
the  plaintiff's  book.  Rooitey  v.  KtUey,  14  Ir.  O. 
L.  K.  158. 

Such  a  cause  of  action  is  not  answered  by  a 
plea  in  confession  and  avoidance,  to  the  effect 
that  the  book  of  the  plaintiff  and  the  books 
the  defendant  were  cmnposed  by  one  and  the 
some  author,  from  common  sources  of  informa- 
tion ;  and  that  no  part  of  the  defendant's  books, 
or  either  of  them,  was  copied  or  colourably 
altered  from  the  book  of  the  plaintiff.  Ih. 

The  plaintiffs  did  not  in  their  statement  of 
claim  expressly  ask  that  the  registration  of  the 
defendants  as  owners  of  the  copyright  mi^t  be 
expunged  : — Held,  that  on  order  to  expunge  that 
registration  could  not  be  mode  at  the  ti^  but 
th^t  the  plaintiffs  must  make  a  summary  appli- 
cation for  that  purpose  under  s.  14  of  the  act. 
HoU  T.  Bradbury,  48  L.  J.,  Ch.  673  ;  12  Cb.  D. 
886  ;  41  L.  T.  153,  250  ;  28  W.  R.  89. 

See  this  case  referred  to  in  Itaaet  t.  Fidi^ 
mttM,  49  L.  J.,  Ch.  412  ;  42  L.  T.  396. 

What  may  be  Pleaded.]— To  an  action  for  the 
infringement  of  a  copyright  in  a  work,  the  defen- 
dant was  allowed  to  plead  that  the  plaintiff  wae 
not  the  proprietor  of  the  copyright  at  the  time 
of  committmg  the  grievance,  and  also  that  he 
was  not  the  proprietor  of  the  copyright  when 
the  books  were  printed.  Chappell  v.  Pvrday, 
1  U.  &  L.  458  ;  12  M.  &  W.  303  ;  IS  L.  J.,  Kx.  7. 

 As  to  Printer's  Kame.}— A  count  stated 

that  the  plaintiff  was  the  proprietor  tA  the  oop]r> 
right  in  a  certain  book,  and  that  the  defendant, 
without  his  consent  in  writing,  printed  for  sals 
copies  of  the  work.  And  another  count  charged 
the  defendant  with  "  having  in  his  possession  for 
sale  and  selling"  copies  of  tlie  work  so  unlaw- 
fully, and  without  the  plaintifFs  consent,  printed. 
He  pleaded  that  the  book  was  printed  and  tnib* 
lished  without  the  name  and  _^ace  of  abocto  tA 
the  printer  npoo  the  first  or  bfl|  toavee  thereof, 
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in  violation  of  the  2  &  3  Vict.  c.  12,  s.  2  :— Held, 
no  defence  to  either  count.  Chappell  v.  Darid- 
mm,  18  C.  B.  194  ;  25  L.  J,  O.T.  325  ;  3  Jnr. 
(S.8.)  544 ;  4  W.  B.  659. 

—  JtAoAm  of  Gauhi  of  Aedon.] — In  an 

action  for  an  infringement  of  copynght,  the 
ooart  refused  to  allow  a  count  founded  upon  a 
common-law  right  to  be  joined  with  counts  on 
the  B  &  6  Vict.  c.  4n,  upon  the  same  cause  of 
action.  Booieu  v.  Tolkien,  5  C.  B.  476 ;  6  D.  & 
L.  M7  ;  17  L.  J.,  C.  P.  187. 

Plaintiff  Xntitlad  to  an  Annrar.]— A  plaintiff 
in  a  suit  to  restrain  breach  of  a  copyright  and 
lor  an  account  is  entitled  to  an  answer,  not  only 
with  a  view  to  the  account,  but  also  for  the  pur- 
posea  of  establishing  his  title,  if  the  action 
directed  the  Injnnction  shoaldt  1^  mutual 
arrangement  not  have  been  triad.  J&I^y  v. 
Stoper,  1  Y.  ft  ColL  0.  C.  197. 

cl  Notice  o(  Objections. 

Want  of  Title-^t  irlaU— The  plaintifGs  in 
the  action  were  the  anther  of^  the  letterpreaa  and 
the  daughter  of  the  other  joint  author,  who  was 
dead.  The  statement  of  claim  alleged  that  her 
hther  had  by  his  will  appointed  her  mother  \as 
sole  executrix  and  universal  legatee,  and  that, 
she  having  stnce  died,  the  daughter  had  ad- 
ministered to  her  estate.  Bat  it  was  not  alleged 
that  the  mother  had  aaaented  to  tiie  bequest 
made  to  Her  the  father.  The  plaintiffs  had 
registered  themselves  at  Stationers'  Hall  as  joint 
owners  of  the  copyright  of  the  book,  and  the 
defen<^nts  (the  successors  of  the  original  firm  of 
publishers)  had  afterwards  registered  themselves 
as  the  ovraers.  At  the  trial  the  defendants  ob> 
jected  that  the  daughter  did  not  represent  her 
fBther'B  estate.  The  ohjection  had  not  been 
taken  in  the  statement  of  defence,  and  no  notice 
in  writing  of  it  had  been  given  to  the  plaintiffs 
nnder  s.  16  of  the  Copyright  Act; — Held,  that 
the  objection  could  not  be  relied  on  at  the  trial. 
Bi^  V.  Bradbury,  48  L.  J.,  Ch.  673 ;  12  Ch.  D. 
886. 

In  an  action  by  A.  for  the  infringement  of 

copyright  in  a  musical  composition,  consisting  of 
an  air  which  was  old  and  not  the  subject  of 
copyright,  of  words  which  were  written  by  B., 
and  of  an  accompaniment  which  was  composed 
by  G.  at  the  request  and  for  the  benefit  of  B. : — 
Held,  that  it  was  not  competent  to  the  de- 
fendant, under  a  notice  of  objections,  stating 
merely  that  A.  was  not  the  owner  of  the  copy- 
right, and  that  there  vras  no  subsisting  copyright 
in  the  work,  to  object  at  the  trial  that  there  had 
been  no  assignment  by  C,  even  though  the 
point  arose  upon  the  evidence  adduced  on  the 

rt  of  the  plaintiff.   Leader  t.  Purday,  7  0. 
4 ;  «  D.  t  L.  408  ;  18  L.  J.,  0.  P.  97 ;  18 
Jnr.  1091. 

Ai  to  Pnblieation.j-'Notice  of  objections 
tecinired  \^  the  statute  is  sufficiently  complied 
with  by  allying  a  definite  publication  of  the 
dispnt^  work  at  some  particular  place,  by  some 
denuitc  party,  either  before  or  simukaneonsly 
with,  the  publication  by  the  plaintiff,  or  with  a 
pabllcation  in  another  place.  Soateu  y.  Purday. 
lOJur.1038.  r-  »  * 

In  an  action  for  the  infringement  of  the  copy- 
right of  a  hook,  the  defendant  pleaded  serend 
pteaa,  denying  that  the  plaintiff  wm  the  pro- 


prietor of  the  copyright ;  that  there  was  any 
copyright  Bubsisting ;  that  the  books  were  firsi^ 
published  in  England,  and  that  the  copies  com' 
plained  of  were  nnlawfully  printed : — ^Held,  on 
an  application  by  the  plaintiff  to  have  the  notice 
of  objections  delivered  with  the  pleas  amended, 
that  the  alleged  first  publication  having  taken 
place  abroad,  and  so  far  b:ick  as  1831,  it  was 
sufficient  for  the  defendant  to  state  the  year  of 
the  first  publication,  and  that  it  was  not  necessary 
that  he  should  specify  the  day  or  month ;  but 
that  he  was  boond  to  state  the  name  of  the  party 
whom  he  alleged  to  he  the  proprietor  or  &«t 
publisher,  the  title  of  the  work,  the  place  where 
and  the  time  when  the  first  publication  took 
place.   Baotey  v.  Davidion,  4  D.  &  L.  147. 

Held,  also,  that  he  was  not  entitled  to  object 
that  some  person  whose  name  wosto  the  defendant 
unknown,  and  not  the  plaintiff,  was  die  pro- 
prietor of  the  copyright ;  nor  that  the  plaintiff 
was  not  himself  the  author ;  nor  that  the  work 
was  not  first  printed  or  publishol  in  the  Britisb 
dominions  ;  nor  that  the  plaintiff  ever  acquired 
any  title,  by  assignment  or  otherwise,  to  the- 
copyright ;  nor  tlwt  there  was  no  valid  assign* 
ment ;  nor  that  there  is  no  ccnyri^ht  in  a  work 
first  published  ont  of  the  British  dominions 
under  such  circumstances  as  the  books  in  ques- 
tion were  published.  But  that  he  might  object 
that  A,,  if  anyone,  and  not  the  plaintiff,  was- 
the  proprietor  ;  and  that  at  the  time  of  commit- 
ting the  grievances  no  copyright  in  the  work  was 
snbslstlng.  Ih.  See  aim  Qtote  t.  Judd,  33  Ch. 
D.  727  ;  48  L.  T.  406  ;  31  W.  B.  433. 

Objeotioni  to  Beglstratian — SofSoienoy  of 
Notioe — Terms.] — -A  plaintiff  in  an  action  to 
restrain  the  infringement  of  his  copyright  in  a 
catalogue  put  in  evidence  the  entry  of  tus  copy- 
right <m  ttie  registry  before  the  writ  in  the- 
action  was  issned.  On  the  plaintiff  being  croaa- 
examlned  as  to  the  validity  of  the  r^^stration, 
the  objection  was  taken  that  the  defendant  had 
not  raised  in  his  pleadings  any  objection  to  the 
registration.  In  answer  to  that  the  defendant 
said  that  he  had  suggested  the  objection  to  regis- 
tration in  an  affidavit  filed  before  the  date  of  the  - 
statement  of  claim  on  a  motion  for  an  Interim 
injunction.  On  trial  of  the  action  : — Held,  that 
the  affidavit  was  not  a  sufficient  notice  of  the- 
objection,  nor  a  compliance  with  b.  16  of  the 
Copyright  Act,  1842,  out  ithat  the  case  was  one 
where  the  court  would  allow  the  defendant  to 
raise  the  ohjection  \(j  amendmeitt  on  terms. 
The  terms  were,  that  the  defendant  was  not  to  ■ 
raise  any  ohjection  to  the  plaintiff  proving  the 
registration  made  since  the  action  was  brought, 
or  raise  any  objection  on  the  ground  that  such 
registration  was  not  made  before  action.  Say- 
tcard  v.  Zely,  56  L.  T.  418. 

 Von-delivery  within  the  ISmepresoribed.] . 

— In  an  action  for  infringement  of  copyright, 
where  objections  to  the  registration  are  not 
delivered  within  the  prescribed  time,  the  action 
may  nevertheless  be  dismissed  if  a  defect  in  the 
registration  is  brought  out  from  the  plaintiff's- 
evideaoe.    Coote  v.  Judd,  supra. 

d.  Issues,  when  Directed. 

PrinolplM.] — In  cases  of  contested  copyright, 
the  court  is  disposed  rather  to  restrict  than  in- 
crease the  nombcr  of  cases  in  which  it  inter- 
feres by  injunction  before  the  establitfunent  a/' 
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the  l^al  title,  and  It  will  gire  great  weight 
to  the  consideration  of  the  qaestions,  which  side 
is  more  likely  to  suffer  by  an  erroneons  or  hasty 
judgment,  and  the  prejudicial  effect  the  injunc- 
tion may  have  on  the  trial  of  the  action. 
M'NeUl  T.  WiUiamt,  11  Jar.  344. 

The  court  will  not  grant  an  injunction,  but 
will  leave  the  plaintiff  to  seek  his  legal  remedy, 
where  the  matter  which  is  the  subject  of  the 
alleged  piracy  forms  but  a  very  inconsiderable 
part  of  the  plaintiff's  work,  and  contains  merely 
calculations,  and  when  the  work  complained  of 
has  been  published  some  years.  Sailey  t.  Taylor, 
1  Bobs.  &  M.  73  ;  TamL  296  ;  8  L.  J.  (0.8.)  Ch. 
49. 

Where  Fraud  or  Breach  of  Tmit.] — When  the 
conrt  is  satisfied  that  a  piratical  imitation  haa 
been  made  by  the  defenc^t,  the  plaintiff  will 
not  be  put  to  the  terms  of  bringing  an  action 
to  try  his  title  at  law,  although  the  defendant 
cannot  take  any  steps  to  bring  the  fact  to  an 
issue  before  a  jury.  Chappell  t.  Sheard,  2  Eay 
A  J.  117 ;  1  Jur.  (N.s.)  996 ;  3  W.  R.  646. 

In  a  case  of  alleged  fraudulent  imitation  of 
A  musical  publication  (independently  of  copy- 
right), where  the  court  did  not  consider  the  fraud 
■clearly  made  out:  —  Held,  that  an  injonction 
■ought  only  to  be  continued  on  the  terms  of  the 
nlalntifi  undertaking  to  bring  an  action,  and  to 
be  answerable  in  damages.  Chappy  t.  David' 
Mtt,^  De  G.  M.  &  a.  1. 

Where  a  workman  intrusted  with  copper-plates 
for  the  purpose  of  taking  impressions  for  the 
plaintiff  of  etchings  made  by  the  latter,  and  not 
intended  for  pnbUcation,  took  impressions  for 
himself,  in  viiuation  of  tjie  trust,  and  sold  the 
impressions  to  the  defendant,  who  published  a 
caUdogue  of  them,  accompanied  by  remarks  of 
Jiis  own  : — Held,  that  the  plaintiff  was  .entitled 
at  the  hearing  to  a  perpetual  injunction  to  lestiain 
the  publication  of  the  catalogue,  and  to  a  decree 
■ordering  the  impressions  to  be  destroyed ;  and 
tiiat  the  defendant  was  not  entitled  to  a  preli- 
minary trial  of  his  title  at  law.  Prince  Albert  v. 
Strange,  2  De  G.  i  Sm.  652.  And  ^  S.  C.  \ 
Macn.  &  G.  25 ;  1  H.  &  Tw.  1 ;  18  L.  J.,  Ch. 
120  ;  13  Jur.  109. 

Upon  a  previona  interlocutory  application  for 
an  injnnction,  the  evidence  only  made  out  a  case 
•of  suspicion  that  a  breach  of  confidence  had  been 
■committed.  On  the  defendant  putting  In  his 
answer,  denying  notice  of  any  such  breach  of 
■confidence,  but  not  fully  or  satisfactorily  account- 
ing for  his  possession  of  the  etchings,  and  moving 
to  dissolve  the  in}nnctj<m Held,  1}iat  there  was 
sufficient  ground  for  suspicirai  that  there  were 
equitable  as  well  as  legal  gronnda  for  interference, 
to  make  It  right  to  continue  the  injunction  to  the 
bearing(on  proper  undcrtakings),withoutt>utting 
the  plaintifc  to  establish  a  title  at  law.  lb. 

S^ble,  that  independently  of  the  breach  of 
trust,  the  le^  right  of  the  plaintiff  to  preserve 
tlie  privacy  of  his  unpublished  works  was  so 
cleany  infringed  by  the  publication  iA  the  cata- 
logue, as  to  entitle  him  to  have  it  protected  by 
iniunction,  without  obtaining  the  decision  of  a 
court  of  law  in  Its  favour  ;  and  that  the  distribu- 
tion of  a  few  copies  of  the  etchings  to  private 
friends  did  not  prejudice  this  right.  lb. 

Where  Agreement  to  be  Constnted.] — Injnnc- 
tion against  infringement  of  copyright,  depending 
on  effect  of  agreement,  refused  till  recovery  in 
.action.    W^^it  v.  Walker,  7  Ves.  1. 


Wbers  Ae^aisMBiM.]— Injimction  refused  to 
restrain  alleged  infringement  of  copyright  before 
trial  at  law,  where  the  conduct  of  Uie  plaintiffs 
had  been  such  as,  in  the  opinion  of  the  court,  n'as 
calculated  to  induce  the  defendants  to  believe 
that  the  course  taken  by  them  would  not  be 
objected  to  by  the  plaintiffs.  Saundert  v.  Smit\ 
3  HyL  &  C.  711 ;  7  L.  J.,  Ch.  227 ;  8  Jnr.  491, 
636. 

In  Fatantess'  Aetion.] — Motion  by  the  King's 
patentees  for  an  injunction  to  stop  the  sale  cX. 
English  bibles  printed  tteyond  sea,  denied  till  the 
validity  of  ^  patent  had  been  tried  at  law. 
^fl0«.,l  Vem.120.  &F-  Qriorao%y,Jae1uoiit 
1  Bidgew.  L.  A:  6.  S04. 

e.  Evidence  and  Comparison  of  Copies. 

Evidence  of  Piracy.] — Where  some  only  of 
the  parts  of  the  work  of  the  defenduit 
to  be  piratical  were  produced  in  evidence,  but 
they  were  such  as  to  justify  the  presumption 
that  the  general  character  of  the  work 
piratical,  the  court  made  an  injunction  restraln- 
iog  iha  defendant  "  from  printing,  etc.,  any  copy 
of  his  work  containing  any  articles  copied,  or 
taken,  or  colourably  altered  horn,  the  work  of  the 
plaintiff."  Zetoit  v.  Fullartou,  2  Beav.  S ;  8 
L.  J.,  Ch.  291  ;  3  Jur.  669. 

If  A.,  instead  <^  searching  into  the  commcm 
sources,  and  obtaining  his  subject  matter  thence, 
avails  himself  of  the  labour  of  his  predecessor, 
adopts  his  arrangement  and  questions,  or  adopts 
them  with  a  ccuourable  variation,  it  Is  an  Ille- 
gitimate use. 

Falsely  to  deny  that  he  has  oopied  or  taken 
any  idea  or  language  from  another  work  is  a 
strong  indication  of  an  animus  furandi.  Jarrold 
V.  HtmUton,  3  Kay  4:  J.  708  ;  3  Jur.  (ir.8.)  1051. 

Evldenee  of  FnbUoatioa.] — In  an  action  for 
infringing  the  copyright  la  an  opera,  in  order  to 
prove  a  prior  publication,  a  statement  by  a  wit- 
ness that  he  had  seen  in  print,  in  Milan,  many 
parts  of  the  opera  before  the  10th  June,  1831,  is 
uiadmissible,  without  accotmting  for  the  non- 

5 reduction  of  the  printed  copies.   Sootey  v, 
lavidion,  13  Q.  B.  267  ;  18  L.  J.,  a  B.  174  ;  13 
Jur.  678. 

A  statement  by  a  witness  of  his  having  beard, 
before  the  10th  of  June,  1831,  persons  in  society 
sing  parts  of  the  opera  at  a  piano,  with  printed 
music  before  them,  is  no  evidence  that  the  music 
in  the  printed  papers  was  the  same  as  that  of  the 
opera  in  questicm,  Ih, 

Interrogatories.] — In  an  action  for  infringe- 
ment of  copyright  In  a  book,  the  court  will  per- 
mit interrogatories,  as  to  the  sale  of  the  book  for 
a  certain  p^od  before  and  after  the  date  of  the 
alleged  iiuringement,  to  be  administered  to  the 
plaintiff  for  the  purpose  of  ascertaining  the 
amount  of  damage  sustained,  and  enabling  the 
d^endant  to  pay  a  sufBcient  sum  into  court  to 
meet  It  Wright  v.  Oitedlake^  3  H.  &  O.  540 : 
34  L.  J.,  Ex.  82  ;  IS  Jnr.  (HA)  14 :  18  L.  T.  ISO : 
13  W.  B.  349. 

Inipeotlon.] — The  court  wHI  grant  an  inspec- 
tion of  the  work  alleged  to  be  pirated  in  an 
action  of  copyright,  upon  an  afiB<£ivit  that  the 
defendant  had  no  recoUectio:*  of  having  sold 
copies  thereof,  but  is  desirous  of  refreshing  bis 
memory  in  order  to  be  able  to  state  positiveiy  if 
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iie  haa  ever  done  bo.  Oratet  v.  Mercer,  IC 
W.  a  790. 

Siieorery.] —  A  plaintiff  has  a  right  to  a  full 
and  particular  diacovery  as  to  the  original  sources 
from  which  the  defendant  alteges  himself  to 
have  drawn  his  work.  JSflly  t.  fFymm,  17 
W.  R.  399. 

In  a  salt  to  restrain  a  piracy  of  a  literary 
voric,  after  Interrogatories  filed,  the  defendants, 
before  answer,  offered  an  Injunction,  and  to  pay 
costs  ;  they  then  moved  to  stay  proceedings  : — 
Held,  that  their  motion  was  premature,  and  that 
the  plaintiff  was  entitled  to  discorory.  Stetem 
y.Srett,  10  L.  T.  231. 

CM^azlMn  ,of  Oo^  and  Orlgiuli.]— On  a 

motion  for  injunction,  reference  to  master  to  see 
if  two  books  were  the  same.  Jeffery  r.  Bowte*, 
Dictc  429. 

A  work  alleged  to  be  a  piracy  referred  to  the 
muter.  — —  t.  Zeadbetter,  4  Ves.  681. 

As  to  oompariscm  of  books  in  case  of  infringe* 
ment,  see  &ylM  t.  WUmw,  2  Atk.  148. 

The  court  is  averse  to  the  practice  of  its  time 
being  occupied  by  applications  for  injunctions, 
to  restrain  infringements  of  copyright,  in  which 
it  is  difficulty  if  not  impossible,  to  take  an  acconnt 
«f  the  loss  complained  of.  Bell  t.  Whitehead 
8  L.  J.,  Cti.  141 ;  3  Jur.  68. 

Notwithstanding  £ell  t.  Whitehsad  (3  Jur. 
if  the  court  is  led  to  the  conclusion  that 
there  has  been  a  piracy,  it  will  not  grudge  any 
labour  that  may  oe  requisite  in  order  to  ascer* 
Uin  how  far  the  injunction  should  extend. 
Jarrold  y.  MovlitoJi,  3  Eay  &  J.  708  ;  3  Jur. 
iSX)  lOfil. 

Fonn  of  injunction  where  certain  distinct 
ports  of  a  work  are  unobjectionable,  and  other 
certain  piracies.  2b. 

The  court  will  itself  compare  and  decide  upon 
alleged  piracies  by  inspection,  where  that  can  be 
<aaly  and  safely  done.  Sheriff  t.  Coaiet,  1  Boss. 
AH.  159. 

f .  Costs. 

?rineiplM  as  to.] — Where  an  action  is  brought 
to  enforce  a  legal  right,  such  an  action  to  re- 
strain the  infringement  of  a  very  small  part  of 
the  plaintifTs  copyright,  the  court  will  not,  as  a 
matter  of  couise,  order  the  defendant  to  pay  the 
coats  of  the  action.  Cooper  v.  WhiUingham  (15 
Ch.  D.  601)  and  Upmann  v.  Foretter  (24  Ch.  D. 
231}  observed  on.  Walter  v.  ^likqpff,  61  L. 
J.,  Ch.  621  ;  [1892]  3  Ch.  489  ;  67  ll  T.  184 ; 
40W.B.  699. 

Althongh  copyright  may  be  claimed  in  part 
«&ly  of  a  work,  the  whole  of  which  is  registered, 
the  part  in  which  copyright  is  claimed  should  be 
distinguished  in  the  bill,  otherwise  the  costs  nn- 
neceaaarily  incurred  must  be  borne  by  the  plain- 
ttlL  Page  t.  Witden,  20  L.  X.  436 ;  17  W.  B. 


"Fall  OorU."]— Where  an  action  for  allied 
infringement  of  copyright  is  dismissed  with  "  full 
costs,"  according  to  6  ft  6  Vict,  a  45,  s.  26,  the 
costs  are  to  be  taxed  in  the  ordinaiy  way  as 
between  party  and  party.  The  Act  5  &  6  Vict. 
«.  97,s.2,  which  enacts  that  where  any  public 
Act  it  Is  provided  that  "either  doable  or  treble 
eosts  or  any  other  than  the  nsnal  costs  between 
party  and  party  "  shall  or  may  be  recovered,  the 
party  tliereUAwe  entitled  to  such  double,  treble 
<a  other  costs  shall,  instead  thereof,  rec^vesnch 


I  full  and  reasonable  indemnity  as  to  costs  as  shal* 
be  taxed  by  the  proper  officer,  does  not  apply, 
inasmuch  as  "full  costs"  are  not  costs  outer 
than  the  usual  costs  as  between  party  and  party. 
Avery  v.  Wood,  [1891]  3  Ch.  116  ;  66  L.  T.  122  : 
39  W;  R.  677— C.  A. 
And  see  Reeve  v.  Oibton,  poet,  coL  628. 

PlaintUr  Entltlod  to  Costs  of  XstahlisUnf  Us 

Title.] — In  a  suit  to  restrain  the  piracy  of  a 
literary  work,  a  plaintiff  who,  in  opposition  to 
the  defendant's  denial  of  his  title,  obtains  an 
injunction,  is  entitled  to  an  answer  from  the 
defendant  for  the  purpose  of  having  his  title 
admitted  (in  case,  by  arrangement  l^tween  the 
parties,  the  title  is  not  established  at  law),  and 
also  of  having  an  account  from  the  pendant 
of  the  profits  made  by  the  sale  of  the  spurious 
work.  The  plaintiff  therefore,  under  such  cir- 
cmnstances,  is  entitled  to  the  costs  of  the  suit, 
Including  the  answer  as  between  party  and 
parly  ;  and  if,  by  the  refusal  of  the  defendant  to 
pay  those  costs,  the  plaintiff  is  compelled  to 
bring  his  cause  to  a  hearing,  he  will  be  entitled 
to  the  whole  costs  of  the  suit  as  between  party 
and  party,  although,  at  the  hearing,  he  may 
waive  the  acconnt ;  and  the  plaintiff's  equity  in 
this  respect  will  not  be  affected  by  his  having 
offered  to  waive  his  right  to  an  answer  with  a 
view  to  obtain  terms  more  beneficial  to  himself 
than  the  court  wonld,  under  any  circumstances, 
accord  to  him ;  as,  for  instance,  with  a  view  to 
receive  coats  as  between  solicitor  and  dient. 
Kelly  V.  Hooper,  1  Y.  &  ColL  C.  C.  197. 

Ho  Costs  given— Bona  Adas  of  Vnsnoeessfiil 
Dstoidant.] — When  S.  had  published  in  a  pro- 
vincial newspaper,  of  which  he  was  proprietor, 
whole  articles  taken  verbatim  from  a  m^^azEne, 
alleging  in  justification  the  custom  <A  the  trade ; 
— Held,  that  the  proprietor  of  the  magazine  was 
entitled  to  an  injunction  against  8.,  but  inas- 
much as  be  had  acted  with  w>na  fides,  the  court 
did  not  give  either  party  his  costs  of  tiie  motion. 
Mawweli  v.  Sovterton,  30  L.  T.  11 ;  22  W.  a 
813. 

 Kala  fides  of  BuMessfol  Ssfsndant.]— 

When  an  upholsterer,  who  had  published  an  ilTus- 
trated  furnishing  guide  with  engravings  of  the 
articles  of  furniture  which  he  sold,  and  descrip* 
tive  remarks  thereon,  filed  a  bill  to  restnun 
another  upholsterer  from  publishing,  for  the  pur- 
poses of  his  own  trade,  a  similar  work  in  which 
many  of  the  engravings  and  portions  of  the  letter- 
press of  the  flrrt  work  were  alleged  to  be  copied: 
— Held,  that  he  could  not  be  restrained  by  in- 
jnnotion  fmn  so  copying  the  illustrations  or  such 
part  of  his  work  as  was  not  original  but  merely 
descriptive  of  his  stock,  or  of  common  articles  of 
furniture ;  but  that,  the  latter's  work  being  a 
fiagrant  imitation  of  the  former's,  he  could  be 
allowed  no  costs.  Cobbett  v.  Woodward,  41 1^ 
J.,  Ch.  656  ;  L.  R.  14  Eq.  407  ;  27  L.  T.  27 ;  20 
W.  B.  963. 

 Of  Unnecessary  Proeeedings.]— When,  in 

a  suit  for  the  infringement  of  copyright,  the 
chief  clerk's  certificate,  made  In  pursnanoe  of 
the  decree,  was,  on  the  application  of  the  plain- 
tiff, referred  back  to  the  oblef  clerk,  and  sabse- 
quently  confirmed,  the  court  refused  to  make 
any  order  as  to  the  coats  of  the  summons  and 
subsequent  reference.  EAly  T.  Bodge,  29  L.  T. 
387. 
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g.  OUiar  Mattanu 

FeuItiM.]— Two  penalties  might  be  iDOomd 
on  the  same  day,  on  12  Geo.  2,  c.  86,  for  selliDg 
linoks  originally  written  and  published  here,  and 
(ifterwarda  reprinted  in  any  other  country,  and 
imported  into  tbia,  if  the  acta  of  sale  were  dis- 
tlnct.   Sroohe  t.  MiUikin,  8  Term  Kep.  509. 

Property  in  Bloeki.] — The  drawing3  on  the 
Idocks  from  which  illustrationa  of  a  book  were 
engraved  were  sketched  by  the  author  of  the 
ilrawiugs  himself  : — Held,  that,  having  regard  to 
the  terms  of  the  agreement,  the  blocks  them- 
flelves  were  not  the  property  of  either  the  plain- 
tifia  or  the  defendante,  bnt  that  the  dcfcmdants 
must  deliver  them  up  to  the  plainti&.  Holti 
V.  Bradbury,  48  L.  J.,  Ch.  678 ;  12  Oh.  D.  886  ; 
41  L.  T.  250  ;  28  W.  R.  39. 

Delivery  to  FnbUnLibrariet.]— A  single  part 
iA  a  work  published  at  uncertain  intervals,  of 
which  thirty  copies  only  were  printed,  twenty- 
six  of  which  were  subscribed  for,  the  principal 
costs  of  publication  being  defrayed  by  funds 
devisc(l  for  that  purpose,  was  not  a  periodical 
publication,  or  book,  which  need  bo  entered  at 
dtatioaers'  Hall ;  nor  was  it  demandable  by  the 
public  libraries  under  61  Geo.  3,  c.  ISfi.  BrUixh 
Mnteumy.  Payne,^Y.  &i  3. 166  ;  1M.&P.416  ; 
4  Bing.  649  ;  29  K.  B.  617. 

The  8  Anne,  c.  19,  s.  5,  made  it  necessary  for  a 
printer  of  a  book,  comprwcd  after  the  passing  of 
the  act,  and  published  for  the  first  time  after  the 
composition,  which  book  was  printed  and  pub- 
lished with  the  consent  of  the  proprietor  of  the 
copyright,  to  deliver  a  copy  upon  the  best  paper 
to  the  warehouse-keeper  of  the  Company  of 
Stationers,  for  the  use  of  the  libmry  of  the 
University  of  Cambridge,  notwithstanding  the 
title  to  the  copy  of  such  book,  and  the  consent 
of  the  proprietor  to  the  publication,  was  not 
entered  In  the  registry  book  of  the  company. 
Cambridge  Unitertity  v.  Sryer,  16  East,  317. 

The  object  of  5  &  6  Vict,  c  46,  s.  6,  was  to 
obtain  for  the  British  Museum  a  COTty  of  every 
book  published  anywhere  tmder  British  rule, 
whether  there  should  be  copyright  in  the  book 
or  not.  Rtmtletlge  v.  Low,  37  L.  Ch.  454  ; 
L.  K.  3  H.  L.  100;  18  L.  T.  874;  16  W.  B. 
1081. 

f  fttont  Preuei.] — Upon  a  bill  in  equity  by 
the  Ung's  printer  to  restrain  the  defendant  from 
the  publication  of  certain  acts  of  parliament,  to 
which  tbe  patentees  for  printing  law  books  were 
also  defenduits,  the  court  refused  to  interfere 
between  the  contending  patents,  and  therefore 
rally  restrained  the  defendant  bom  printing  at 
any  other  than  a  patent  press.  Batkett  Cun- 
ningham, 2  Eden,  1173. 

Upon  the  answer  to  a  bill  by  the  universities 
of  Oxford  and  Cambridge,  of  the  king's  printer 
not  joining  but  being  made  defendant,  an  in- 
jimction  restraining  tbe  sale  in  England  of 
bibles,  prayer-books,  etc.,  printed  by  the  king's 
printco'  in  i>cotiand,  waa  continued  to  the  hear- 
ing. Oxford  and  Cambridge  UmvertUiet  v. 
Jliehardson,  6  Ves.  689. 

Queetitm  of  title  in  king's  printer  in  Ireland 
to  print  Irii^  statutes,  not  proper  for  a  com-t  of 
equity.    OrUrton  v.  Bt/re,  9  Yes.  341. 

How  far  the  university  of  Oxford's  pririlc^ 
of  printing  bibles,  &c.,  extends.  SiU  Oafford 
Unim-tUy,  1  Vern.  27u. 


Motion  by  the  king's  patentees  for  an  injunc- 
tion to  stop  tbe  sale  of  English  bibles  printed 
beyond  the  sea  denied  tilt  the  validity  of  the 
patent  had  been  tried  at  law.  Ana*..  1  Vera. 
121). 

The  Stat  of  8  Anne,  c  19,  does  not  extend 
to  tbe  Universities,  Eton,  Westminster,  or  Win- 
chester. Donaldaon  v.  BtckM,  2  Bro.  P.  C. 
129. 

A  patentee  claiming  an  exclnaive  right  of 
printing  bibles  must  establish  his  right  at  law 
before  he  can  luve  an  injnnction  in  eqnity. 
Orierton  v.  Jaettom,  I  Bidgew.  L.  ft  8.  804. 

B.  MUSICAL  AND  DRAMATIC  COPV- 
RIGHT. 

1.  MvsiOAL  Compositions. 

a.  Snhjeot  Xattor. 

Before  5*6  ^ot.  e.  40.]— The  Act  6  ft  6  Tict. 

c.  45  (which  by  s.  20  incorporates  3  ft  4  WilL  4, 
c.  15,  and  extends  its  proviaions  to  musical  com- 
positions), confers  an  exclusive  right  to  the  per- 
formance of  musical  compositions  ipublished 
within  ten  years  before  the  passing  of  the  act. 
Hitohiiu  ^  Romer,  Ex  parte,  48  L.  J.,  Q.  B. 
50.1 ;  4  Q.  B.  D.  483 ;  41  L.  T.  144 ;  87  W.  B. 
857— C.  A. 

A  musical  composition  was  a  work  within  8 
Aane,  c.  19.  Bark  v.  Longman,  Cowp.  623.  S. 
P.,  1  Chit.  26 ;  Piatt  V.  Button,  19  Yes.  447  ; 
Coop.  C.  C.  303. 

Though  published  on  a  single  sheet  of  paper. 
dementi  v.  Ooulding,  11  East,  244  ;  3  Camp.  25. 
S.  P.,  Storaee  v.  Longman,  and  Biots  or  JZine  v. 
Dalit,  11  East,  244,  n. ;  2  Camp.  27,  n. 

Nature  of  Bight.]— The  copyright  in  musical 
compositions  is  more  extensively  protected  than 
the  copyright  in  dramatic  pieces.  Buuell  v. 
Smith,  IS  Sim.  181 ;  16  L.  J.,  Ch.  840. 

Be-arrangements.] — ^A  person  who  writes  word 
to  an  old  air,  and  procures  an  accottipanimsit 
and  publishes  them  together,  is  entitled  to 
the  copyright  in  the  whole  work.  Leader  v. 
Parday,  7  C.  B.  4  ;  18  L.  J.,  C.  P.  97  ;  12  Jur. 
1091. 

One  who  adapts  words  of  hia  own  to  an  old 
air,  adding  thereto  a  preltide  and  an  accompani- 
ment, also  his  own,  aicqnires  a  copyright  in  the 
combination,  and  may,  in  an  action  for  an  in- 
fringement against  one  who  has  pirated  tiie- 
whoTe,  properly  describe  himself  as  the  proprietor 
of  the  entire  compceitioa.  Lover  v.  BafMton.  1 
C.  B.  (N.B.)  182. 

Beoro  for  Piano.] — The  pianoforte  score  of  an 
already  existing  opera,  whether  arrang^  by  the 
composer  himself  or  by  another  person,  is  the 
subject  of  copyright  within  6  &  6  Vict.  c.  45, 
and  7  ft  8  Vict.  o.  12.  Wood  v.  Bootev,  9  B.  ft 
8. 176  ;  37  L.  J.,  Q.  R  84  ;  L.  B.  S  Q.  B.  223  : 
18  L.  T.  106  ;  16  W.  B.  485— Ex.  Ch. 

In  registering  the  pianoforte  score  of  an  opera 
pursuant  to  7  ft  8  Vict,  c  12,  s.  6,  it  is  not  cor- 
rect to  insert  as  the  author  of  it  the  name  of  the- 
oompoeer  of  the  opera.  lb. 

Made  Abroad.] — ^An  alien  resident  abroad 

composed  three  musical  pieces  in  a  foreign 
country,  and  sold  the  copyright  in  this  country 
to  a  British  subject,  who  published  the  work  in 
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London.  The  work  was  on  the  same  day  pob- 
lishdl  in  Prussia.  On  motion  in  a  suit  instituted 
by  the  purchaserof  the  copyright  against  a  person 
who  had,  without  leave,  pablishod  the -three 
mosical  compositions  in  this  country : — Hehl, 
that  the  publication  was  within  the  6  &  6  Vict, 
c  45 ;  and  the  court  granted  an'  injonctlon, 
restraining  the  anaathorised  publication,  SvX' 
ton  V.  Jamn,  6  De  G.  A;  8.  80  ;  16  Jur.  16. 

Title.  ] — In  a  declaration  for  pirating  a  boob, 
an  all^ation  that  the  plaintiff  was  the  author  of 
a  book,  being  a  musical  composition  called  A.,  is 
well  supported  lowing  him  to  be  the  author 
of  a  musical  compoeition  of  that  name,  comprised 
m,  and  occupying  only  one  page  of  a  work  with 
a  different  title,  which  contained  several  other 
musical  compositions.  White  v.  Geroeh,  3  B.  ft 
Aid.  298  ;  1  Chit.  21 ;  22  B.  B.  786. 

Seealweatet,  poet,  coL  617,  &c 

b.  A—tgTiinant. 

Mut  b*  In  Writing.]— An  assignment  of  a 
copyright  under  6  &  6  Vict.  c.  16,  most  be  in 
writin^f.  Lapland  v.  Stmoart,  46  L.  J.,  Cb.  ; 
4  Ch.  D.  419  ;  25  W.R.  225. 

Therefore,  where  the  author  of  a  song  agreed 
verbally  with  S.  to  part  with  his  copyright,  an<l 
subsequently  by  instrument  in  writing  assigned 
it  to  L.,  who  entered  the  song  at  Stationers' 
Hall :— Held,  that  the  title  of  L.  most  prevail, 
and  that  he  could  sustain  an  action  to  restrain 
8.  from  infringing  his  copyright.  lb. 

AMignment  by  Foreignsr.]  —  The  English 
assignee  of  the  copyright  of  a  foreign  musical 
composer  is  within  the  protection  of  the  statutes 
lelating  to  copyright.  B'Almaine  v.  Bootey,  1 
T.  &  C.  288  ;  4  L.  J.,  Ex.  Eq.  21. 

Semble,  that  a  foreigner  who  resides  and 
publishes  in  England,  is  within  the  like 
protection.  Tb. 

  After  Pabliflatiim  Abroad.]— In  1880,  a 

foreigner  resident  in  Paris  made  a  legal  assign- 
ment of  his  copyright  in  an  opera  to  L.,  resident 
in  England,  and  L.,  in  the  same  year,  sold  his 
interest  to  C,  without  executing  any  written 
memorandum.  C.  died  in  1834,  and  in  1836  C.'s 
executrix  obtained  a  l^al  assignment.  In  the 
meantime,  copies  of  the  full  score  had  been  im- 
ported into  England,  and  sold  in  London  by 
several  tradesmen.  In  1841  F.  published  and 
sold  overture  of  the  opera  in  London : — 
Heldf  that  C.'s  executrix  could  not  maintain  an 
injunction  against  P.  for  pixaaj.  Chafpell  v. 
Purday,  4  T.  &  C.  485. 

Quaere,  whether,  after  a  foreigner  has  pub- 
lished work  in  a  foreign  country,  he  can  at 
common  law  assign  his  copyri^t,  limited  to 
Qieat  Britain,  to  a  British  subject,  so  as  to  give 
the  aasigDee  the  benefit  of  the  atatates  relating 
to  copyright.  lb'. 

Liberty  to  Perfbtm.] — Within  ten  years  before 
the  passing  of  6  &  6  Vict.  c.  45,  C.  set  to  music 
two  songs,  and  in  1843,  after  the  passing  of  that 
statute,  be  by  deed  assigned  to  U.  and  H.  bis 
a^yright  in  the  two  musical  compositions, 
together  with  all  property  and  benefit  therein. 
The  interest  of  D.  and  U.  in  the  musical  com- 
positions afterwards  vested  in  H.  and  R.  In 
1878  C.  purported  to  assign  to  A.  the  sole  liberty 
of  performing  or  singing,  or  causing  or  permit- 
ting to  be  performed  or  sung,  the  musical  cam- 


positions.  A.  thereupon  caused  entries  to  be 
made  in  the  register  at  Stationers'  Hall,  repre- 
senting him  to  be  the  sole  proprietor  of  the 
liberty  of  performing  the  musical  compositions  : 
— Held,  uix>n  motion  by  U.  an<l  U.,  that  the 
entries  must  be  eu>unged ;  for  0.,  by  the  deed 
made  in  1843,  had  granted  the  sole  liberty  of 
performing  the  musical  compositions  to  D.  and 
M.,  and  therefore  could  not,  in  1878,  grant  it  to 
A.  Hutehint  and  Romer,  JSv  parte,  48  L. 
Q.  B.  605  ;  4  Q.  B.  D.  483  ;  41  *%.  T.  144 ;  27 
W.  R.  867. 

W.  was  engaged  as  musical  director  at  a 
theatre  on  the  terms  that  he  was  to  find  all  the 
music  and  engage  the  performers,  and  provide 
the  musical  instruments,  pay  for  the  printed 
mnsic,  and  for  the  paper  on  which  the  original 
music  (if  he  proviueu  any  such)  was  written. 
He  did,  under  the  direction  of  M.,  his  employer, 
compose  certain  original  music  for  a  stageplay. 
After  the  termination  of  his  employment,  H.,  by 
the  licence  of  M.,  performed  the  stage  play, 
together  with  the  music,  without  the  permission 
of  W. ;  whereupon,  W.  broughtan  action  against 
H.  for  so  using  the  music  without  his  permission: 
— Held,  that  H.,  as  a  licensee  of  U.,  was  entitled 
to  use  the  music  Widiautnn  v.  Herbert,  16 
L.  T.  45S  ;  16  W.  B.  838. 

3.  DBA.1UTI0  COHFOBITIOmi. 
a.  Subject  Hatter,  Ao. 

Befon  8*4  WiU.  4,  o.  15.]— Before  the 
statute,  a  proprietor  of  the  copyright  of  a 
tragedy,  which  had  been  printed  and  published 
for  sate,  could  not  maintain  an  action  against 
the  manager  of  a  theatre  for  publicly  acting  and. 
representing  such  tragedy  in  an  unabridged  form 
for  profit.  Murray  v.  Mliston,  1  D.  &  B.  399 ; 
6  B.  &  Aid.  657  ;  24  R.  R.  519. 

An  injunction,  however,  had  been  granted  in 
chancery  to  restrain  the  publication  in  a  maga- 
zine ol  a  furce  occaslraially  suffered  by  uu) 
author  to  be  acted,  bot  never  printed  or  pub- 
lished.   MieJUin  v.  Riehardton,  Amb.  694. 

Before  8*6  Tiet.  o.  48,  i.  SO.]— Before  this 
statute,  the  assignee  of  the  oopyright  of  a  dra- 
matic work,  printed  and  publEsbed  within  ten 
years  of  the  passing  of  3  &  4  Will.  4,  c.  15,  and 
not  the  author,  who  had  assigned  such  copyright, 
was  entitled  to  the  sole  right  of  representing  the 
piece  or  causing  it  to  be  represented.  Cumber- 
land V.  Pianchi,  3  2f .  M.  537  ;  1  A.  jc  E.  680  ; 
3  L.  J.,  K.  B.  194. 

So,  where  the  work  was  printed  and  published 
subsequently  to  the  act,  and  no  reservation  oC 
the  right  to  the  exclusive  representation  was 
expressly  made  by  the  author.  lb. 

PrintingandPublithing— Aeting.]— The  pub- 

Kcation  in  this  country  of  a  dramatic  piece,  or 
musical  composition,  as  a  book  before  it  has  been 
publicly  represented  or  performed,  does  not  de- 
prive the  author  of  such  dramatic  piece,  or 
musical  composition,  or  his  assignee,  of  the 
exclusive  right  of  representing  or  performing  It. 
ChavpellY.  Biiotey,  61  1.^  J.,  Oh.  625  ;  31  Ch.  D. 
232  ;  46  L.  T.  854  ;  30  W.  11.  733. 

First  represented  Abroad.] — The  author  of  a 
dramatic  work  which  has  been  first  represented 
in  a  foreign  country  is  not  entitled  to  any  ex* 
olutive- right  of  representation  in  this  country, 
the  representation  of  a  diamatie  work  being  a 
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publication  of  it  within  7  Vict.  c.  12,  b.  19. 
Jioucieault  v.  C/mttertmi,  46  L.  J.,  Ch.  305  ; 
6  Ch.  D.267  ;  35  L.  T.  745  ;  25  W.  R.  287— C.  A. 

Contri  la  Vnlted  Statu.] — Every  aathor, 
before  pnblication,  has  a  common  law  right  of 
property  in  his  productions.   Palmer  t.  I/ewitt, 

23  L.  T.  823— Supreme  Court,  New  Tork. 

A  public  representation  of  a  dramatic  piece  at 
a  theatre  is  not  such  a  publication  as  to  deprive 
the  author  or  bis  assignee  of  Buch  rif^t  of 
property.  lb. 

Where,  therefore,  a  comedy  was  performed  at 
a  theatre  in  England,  but  not  otherwise  pub- 
lished, and  the  defendant  obtained  the  words 
and  arrangements  from  persons  who  saw  it  per- 
formed in  London,  aod  printed  and  published  it 
in  America,  on  an  action  being  brought  by  the 
author's  assignee  to  restrain  the  publication  and 
sale :— Held,  that  the  action  was  maintainable, 
OS  it  is  not  open  to  a  spectator,  on  witnessing 
the  public  performance  of  a  play,  to  commit  it 
to  memory  and  then  publish  it  to  the  world.  lb. 

Any  surreptitious  procuhng  of  the  literary 

{>roper^  of  another,  no  matter  how  obtained, 
f  nnautboriscd  and  without  the  knowledge  or 
consent  of  the  owner,  and  before  publication  by 
him,  is  an  invasion  of  his  proprietory  lights,  if 
made  use  of  to  his  injury.  Jb. 

In  FexsoiL  Xmploysd  to  Wilte.1— One  who 
employs  anoliier  to  write  a  play  tor  him,  and 
even  saggests  the  subject,  does  not  thereby 
become  the  proprietor  of  the  copyright.  Lery  t. 
Itutley,  40  L.  J.,  C.  P.  244  ;  L.  R.  6  C.  P.  523  ; 

24  L.  T.  621  ;  19  W.  R.  976. 

A  person  who  employs  another  to  adapt  a 
foreign  dramatic  piece  for  representation  upon 
the  English  stagehand  who  has  no  other  share  in 
the  design  or  execution  of  the  work  than  that  of 
suggesting  the  subject,  is  not  the  author  of  such 
adaptation  within  the  meaning  of  the  3  &  4  Will. 
4,  c.  15  ;  and  therefore,  when  such  employment 
is  by  parol,  the  employer  has  not  the  right  of 
representing  it  without,  an  assignment  in  writing 
from  the  anthor.  Shepherd  t.  Orn^ut^,  17  C.  B. 
427  ;  25  L.  J.,  0.  P.  127 ;  3  Jur.  (N.8.)  2M  ; 
4  W.  R.  283. 

If  a  manager  of  a  theatre,  having  designed  to 
bring  out  an  old  play,  with  new  scenery,  dresses, 
and  musical  accompaniments,  hires  A.  to  compose 
the  requisite  music,  who  does  so,  and  is  paid  for 
it,  the  sole  right  to  the  representation  or  per- 
formance of  such  musical  compositions,  as  part 
of  the  whole,  becomes  thereby  vested  in  the 
former,  without  assignment  or  the  consent  in 
writing  of  A.,  the  terms  of  the  contract  between 
them  being,  that  the  compositions  should  become 
part  of  the  entire  dramatic  piece,  and  that  the 
ffiftTiBgpr  should  have  the  sole  liberty  of  repre- 
senting and  performing  the  compositions  with 
the  dramatic  piece.  Ilatton  v.  Aean,  7  C.  B,, 
(NJS.)  268  ;  29  L.  J.,  C.  F.  20 ;  6  Jur.  (ir.B.)  226  ; 
1L.T.  10;  8W.a.7. 

Jdnt  AafhoTiUp,  vlwt  ConititotM.]  —  In 

order  to  constitnte  a  joint  authorship  of  s  dra- 
matic piece  or  other  literary  work,  it  must  be 
the  result  of  a  preconcerted  joint  design.  Zery 
T.  Bvtley,  supra. 

Mere  ^tctations,  additions,  or  improvements 
lij  another  person,  whether  with  or  without  the 
sanctkm  of  the  anthor,  will  not  entitle  such 
other  person  to  c^m  to  be  a  joint  author  of  the 
work.  lb. 


A  lessee  of  a  theatre  employed  W.  to  write  a 
play  for  him,  su^csting  the  subject,  and  W. 
having  complet^  it,  the  lessee  and  some 
members  of  his  company  introduced  various 
alt^^tions  in  the  incidents  and  in  the  dia^oe, 
to  make  the  play  more  attractive,  and  one  ti 
them  wrote  an  additional  scene : — Held,  that 
these  circumstances  did  not  make  the  lenee 
joint  author  of  the  play  with  W.  lb. 

The  plfl^  being  finished,  a  sum  of  4Z.  lfi«.  was 
paid  to  W.  on  acconnt,  and  he  signed  a  receipt 
drawn  up  by  the  lessee's  attorney,  as  tdUawt : 
"  Received  of  Mr.  L.  the  sum  of  4/.  16<.  [onl 
account  of  15  guineas  for  my  share,  title  ana 
interest  as  co-author  with  him  in  the  drama 
entitled,  &:c. ;  balance  of  15  guineas  to  be  paid 
on  assigning  my  share  to  him."  The  balance 
was  never  niifd,  nor  was  any  usignment  execnted 
hy  W. : — Held,  no  evidence  that  the  leasee  was 
cither  a  joint  aathor  or  an  assignee  of  the  author. 
lb. 

The  adaptor  of  a  play  who  introduces  into  his 
version  material  alterations  is  an  "  author  of  a 
dramatic  piece  "  within  the  Dramatic  Copyright 
Act,  1833.  The  author  of  such  a  dramatic  piece, 
having  assigned  the  provincial  rights  Uwrein, 
cannot,  without  the  concurrence  of  his  assignee, 
maintain  an  action  against  an  infringerof  those 
rights.   Tree  v.  Bmohett,  74  L.  T.  77. 

8«Bff  or  DzamatU  Entertainment.] — C.  was 

the  proprietor,  In'  assignment  with  the  anthor, 
with  the  right  <a.  singing  it  when  and  where  be 
pleased,  of  the  words  of  a  comic  song,  called 
"  Come  to  Feckham  Rye,"  which  he  sang,  to  a 
well-known  air,  for  profit,  at  public  music-halls, 
dressed  in  character,  and  accompanying  hi» 
singing  with  gesture  and  expression.  He  had 
never  registered  the  son^,  or  printed  it,  nor, 
otherwise  than  hj  singing  it  as  b^ore  mentioned, 
had  he  ever  pnblish^  it.  B.,  unknown  to  and 
without  C's  consent,  printed  and  pablished,  in  a 
penny  book  or  sheet  of  songs,  a  song  called 
"  Down  at  Peckham  Rye,"  the  words  of  which 
closely  resembled  and  imitated  the  words  tS.  C's 
soiu;: — Hdd,  tiiat  C's  song  was  not  a  bo(^ 
within  S  &  6  Tict  c  45,  s.  2,  but  came  witUn 
the  definitirai  of  a  dramatic  piece,  as  a  "musical 
or  dramatic  entertainment,"  in  the  some  section, 
and  consequently  did  not  require  registration 
under  s.  24,  which  a}^lied  to  books  only.  Clark 
V.  BiAap,  26  L.  T.  908. 

latrodnetlontoPantomima.]— An  introduction 
to  a  pantomime — that  is,  the  only  written  part 
of  the  entertainment,  is  within  the  protection  <A 
the  statute.  Lee  v.  Simmum,  3  C.  B.  871  ;  4  D. 
&  L.  666  ;  16  L.  J.,  a  P.  105  ;  11  Jur.  127. 

Itoanatiriag  Vvnl.]  —  &e  reuee,  post,  ooL 
S2S. 

b.  AsrtgnmOTt. 

In  Vriting.] — Injunction  granted  to  restrain 
the  performance  of  a  comedy,  the  copyri^t  of 
whicn  had  been  sold  by  the  anthor,  and  had 
been  aftem-ards  assigned  by  writing  to  the 
plaintiffs,  although  it  did  not  appe.ir  whether 
the  original  assignment  was  in  writing.  Marrit 
V.  £etly,  1  Joe  &  W.  481 ;  21  H.  K.  21S. 

Wttt  of.]— A.  agreeing  with  B.,  to  "  let  B. 
have"  a  particular  drama  in  discharge  of  lOJ. 
owing  1^  A.  to  B.,  is  a  complete  assignment  to 
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B.  of  A.*s  whole  property  in  the  drama.   Lacff  f- 

Toole,  16  L.  T.  612. 

A  deed,  subsequently  to  6  &  6  Yict,  c  46, 
assigning  all  the  right,  title,  and  interest  in  a 
dramatic  piece,  both  copyright  and  acting  right, 
does  not  require  registration  trader  that  act,  in 
<Hderto  ratitlethe  assignee  to  the  exclusive  right 
of  r^resentation,  and  to  all  the  other  rights  and 
Temedies  conferred  by  3  ft  4  Will.  4,  c.  15,  on  the 
aathor  of  a  dramatic  piece  and  his  assignee.  X<u?y 
V.  4  B.  *  8.  873  ;  33  L.  J.,  Q.  B.  157  ;  10 

Jur.  (STA)  612 ;  9  L.  T.  607  ;  12  W.  R.  309. 

The  5^6  Vict,  c  45,  s.  22,  applies  only  where 
a  copyright  only  is  assigned,  ana  not  the  exclu- 
sive  right  of  representation.  lb. 

It  is  competent  to  on  assignee  of  the  solo  right 
of  representing  a  dramatic  piece,  to  sue  for  pemd- 
ties  onder  3  &  4  Will.  4,  c.  li>,  s.  2,  notwithstand- 
ing the  assignment  is  not  ^  deed,  or  registered 
under  5  &  6  Vict  c.  45.   J&rvA     Otnqueit,  17 

C.  B.  (N.B.)  418 ;  33  I..  J.,  C.  P.  319  ;  10  Jur. 
(H.8.)  989  ;  10  L.  T,  717  ;  12  W.  R.  1006. 

The  assignment  of  the  copyright  of  a  book 
consisting  of  or  containing  a  dramatic  piece  does 
not,  in  the  absence  of  an  expressed  intention  thnt 
it  should  be  so,  pass  tbo  right  of  i^resraiting  or 
pcrfonning  it.  That  may  be  the  subject  of  a 
Bobseqaent  assignment  to  a  third  person.  Xb. 

Licsnee  by  one  Part  Owner.]— The  part  owner 
of  a  dramatic  entertainment  cannot  grant  a 
licence  for  its  representation  withont  the  consent 
of  all  the  other  owners.  Accordingly,  where  the 
registered  owner  of  t^e  undivided  moiety  of  the 
copyright  of  an  opera  had  alone  granted  a 
licence  for  its  representation,  on  an  action  by 
the  other  owners  of  the  other  moiety  to  recover 
the  penalty  under  3  &  4  WilL  4,c.  15,  a.2  :— Held, 
that,  having  rerard  to  that  act  and  the  act  5  &  6 
Vict.  c.  46,  the  licence  was  illegally  granted,  and 
that  the  defendant  was  liable  to  pay  to  the 
plainti^  one-half  of  the  penalty  of  40«.  tor  each 
representation.  Powell  v.  II aid,  48  L>  J.* 
731 ;  12  Ch.  D.  686 ;  41  L.  T.  70. 

8.  INFBINQEUEKT. 
ft.  What  Is. 

Piaee  Sapresented,  but  Sot  Published.]— In- 
juoction  to  restrain  the  publishing  in  a  magazine 
a  farce  occasiooaUy  suffered  by  the  author  to  be 
acted,  but  never  printed  or  published.  Maeklin 
V.  Rlehardtim,  AmbL  f>i>4. 

An  infringement  of  the  registered  copyright  of 
the  music  of  an  opera  may  be  committed  where 
the  opera  itself  has  not  been  published,  and  so  no 
copy  of  it  coald  be  depositol ;  and  where  that 
music  having  been  mode  the  subject  of  two 
"arrangements,"  one  without  the  voice,  another 
for  the  voice  and  piano,  those  arrangements 
haviag  been  published,  the  infringer  had  used 
tbem  for  his  own  production.  In  such  a  case 
the  question  of  what  was  intended  to  be  rogia- 
tcrea  will  be  oonsidcrcd  with  reference  to  all  the 
ports  <tf  the  roister,  and  if  certain  portions  of 
the  forms  of  r^istry  are,  in  the  particular  case, 
Bnoecessary  and  unmeaning,  the  mtroduction  of 
them  will  not  affect  those  portions  of  the  n^ister 
which  are  correct.  fiUrli^  v.  Bootev,  48  L.  J., 
Ch.  697  ;  4  App.  Cos.  711. 

Offenbach  composed.  In  Paris,  the  music  of  an 
4^ten  called  "  Vert-Vert."  8.,  by  his  permission, 
made  two  "  arrangements"  of  the  mosic,  one  for 
the  piano  without,  the  other  for  the  piano  with, 


the  voice.  The  opera  was  produced  at  the  Opera 
Comique,  in  Pans,  on  the  10th  of  March,  1869, 
but  was  never,  as  a  whole,  printed.  The  two 
arrangements  were  printed  in  a  book  published 
in  Paris  at  10,  Bne  do  la  Chausste  d'Antin,  on  the 
28tb  of  March,  1869.  B.  became  the  assignee  of 
the  music  of  the  opera,  and  also  of  the  "  arrange- 
ments." He  sought  to  register  them  in  England. 
He  filled  up  the  statutory  forms  required  for 
that  purpose.  One  column  of  those  forms  had, 
in  the  lower  porticm,  the  heading,  "  Time  and 
place  ci  first  representation,"  and  the  words, 
"Th6&tre  Imperial  de  I'Opera  Comique,  Paris, 
France,  lOth  March,  1867,"  but  the  upper  portion 
of  the  same  column  had  the  words,  "  Time  and 
place  of  first  publication,"  under  which  were  the 
figures  and  words,  "  28th  March,  1869.  10,  Rue 
de  la  Chaosste  d'Antin,  Paris,  France."  The  form 
relating  to  the  assignment  oS.  the  music  of  the 
opera  was  correct  in  the  first  two  columns,  but  in 
the  third,  under  the  heading,  "  Assignee  of  copy- 
right,"  were,  first  of  all,  the  name  and  residence 
of  B.,  and  then  the  words,  "  as  assignee  of  the 
copyright  in  the  music  of  the  said  book,  and  also 
of  the  right  of  publicly  performing  such  music" 
The  written  bat  nnpnblished  music  ot  the  opeis. 
was  not  deposited  at  Stationers'  Hall ;  the"book" 
containing  the  pianoforte  arrangements  was  de- 
pcfiited  there.  F.  produced  a  dramatic  represen- 
tation, colling  it  "  Vert- Vert,  music  by  Offon- 
boch,"  the  music  being  taken  from  the  "  arrange- 
ments," but  the  words  were  supplied  by  English 
writers : — Held,  that  there  hod  been  a  sufficient 
registration  of  the  music  of  the  opera,  and  that 
the  registration  was  not  affecte<l  by  the  reference 
to  the  "  book  "  of  the  arrangements,  and  that  F. 
had  been  guilty  of  an  infringement  of  B.'8  rights. 
lb. 

 Published,  but  not  Sepresanted.]— The 

poblicaticm  in  this  country  of  a  dramatic  piece, 
or  musical  composition,  as  a  book  before  it  has 

been  publicly  represented  or  performed  docs  not 
deprive  the  author  uf  such  dramatic  piece,  or 
musical  composition,  or  his  assignee,  of  the  ex- 
clusive right  of  rcpreseuting  or  (wrforming  it. 
Chappell  V.  Bimtcij,  51  L.  .1.,  Ch.  626  ;  21  Ch.  D. 
232  ;  46  L.  T.  Sni  ;  SO  W.  K.  733. 

Substantial  Part.] — To  support  an  action  for 
infriDgcmcnt  of  dmmatic  copyright  under  3  j£  4 
Will.  4,  c.  l.*),  s.  2,  it  must  oe  proved  that  the 
defendant  had  taken  a  substantial  and  material 
part  of  the  plaintiff's  production.  Chatterton  v. 
Care,  47  L.  J.,  C.  P.  r,4r,  ;  3  App.  Cos.  483 ;  38 
L.  T.  31)7  ;  2i;  W.  R.  49S. 

A.  had  produced  a  drama  on  the  talc  as 
written,  and  the  play  as  acted,  of  "  The  Wander- 
ing Jew,"  the  authorship  of  H.  Eugene  Sue,  but 
hnil  introduced  two  scenic  representations  into 
his  pro<luction  not  to  be  found  in  the  French 
original;  and  B.  aftcrwanls  produced  a  drama 
ou  the  same  subject,  in  whicli  these  two  scenic 
representations  were  also  introduced ;  an  arbi- 
trator had  found  "  that  two  scenes  or  points  bwl 
been  taken  direct  twm  the  dmma  of  the  plain- 
tiff, but  that  the  dmma  of  the  defendant  is  not, 
except  in  these  respects,  a  copy  from  or  a 
colourable  imitation  of  the  drama  of  the  plain- 
tiff," and  had  directed  the  verdict  to  be  entered 
for  the  defendant : — Held,  that  the  finding  was 
conclusive.  Ih. 

The  words  in  the  statute, "  production  or  any 
part  thereof,"  must  receive  a  reasonable  con- 
struction, and  ore  to  be  treated  as  implying 
some  part  that  is  substantial  and  material.  lb. 

Digitized  AGfeOgle 


519 


COPYRIGHT. 


520 


At  the  trial  the  cause  had  been  withdrawn 
from  the  jury  and  sabmitted  to  the  decision  of 
tixe  judge.  On  a  motion  that  the  verdict  Bhoald 
be  etit««d  for  the  plaintiffs,  or  a  new  trial 
granted,  on  the  ground  that  the  representation 
by  the  defendant  of  part  of  the  plaintiff's  play 
had  been  found  aa  a  act,  the  judge  (who  wa8  a 
member  of  the  court  where  the  case  was  pend- 
ing) explained  to  hts  brethren  on  the  bench  what 
was  the  meaning  he  intended  to  convey  by  the 
finding :— Held,  that  it  was  competent  for  him 
to  do  80.  lb. 

It  is  a  question  of  fact,  and  not  of  law, 
whether  there  has  been  a  representation  of  a  part 
of  a  dramatic  entertainment.  PlaRolii  v.  Sra- 
Ikam,  8  Car.  P.  68  ;  5  Scott.  242;  4  Bing.  (N.C.) 
17  ;  S  Hodges,  288  ;  7  L.  J.,  0.  P.  25;  i  Jur.  823. 

Where  uie  jury  found  that  tlie  singing  the 
won^  of  a  song  taken  from  an  opera  written  by 
the  plaintiff  amounted  to  snch  a  representation, 
the  court  refused  to  disturb  the  verdict.  lb. 

In  VTatk  of  Oxitlofntt.]— The  defendant  having. 
In  two  numbers  of  a  penodical  work  of  theatrical 
oriticism,  inserted  detached  extracts,  to  the 
extent  of  six  or  seven  pages,  from  a  farce  the 
property  of  the  plaintiffs,  containing  forty  pages, 
mteispeTsed  with  criticisms,  a  bill  for  a  per- 
petiulinjanction,andui  account  of  the  profits 

01  the  nnmb^,  which  amoonted  not  to  St.,  was 
diamiaaed,  witii  ooBts.    WMUaigham  v.  Wooter, 

2  Swans.  428. 

Under  Different  Form.] — To  publish,  in  the 
form  of  quadrilles  and  waltzes,  the  airs  of  an 
opera  of  which  there  exists  an  ezdosive  copy- 
right, is  an  act  of  piracy.  jyAlmaine  v.  Booticy, 
I  Y.  &  C.  289. 

Desoription  on  Title-Faga — ^Frand  on  Fnbllo — 
Song.] — Certain  music  publishers  having  adapted 
original  words  to  an  old  American  air,  which  was 
reomunged  for  them,  gave  to  the  song  so  com- 

rid  the  name  dt  "  Minnie,"  and  procured  it  to 
sung  by  Madame  Anna  Thillon,  a  popular 
singer,  at  M.  Julien'a  concerts  in  London  ;  and 
when  it  had  by  that  means  become  a  favourite 
song,  they  published  it  with  a  title-page  contain- 
ing a  picture  of  the  singer  who  had  brought  the 
song  into  notice,  and  the  words  "  Minnie,  sung  by 
Madame  Anna  Thillon  and  Miss  Dolby  at  Julien's 
Concerts,  written  by  George  Linley" : — Held, 
that  the  publiBhers  had  by  these  means  obtained 
a  right  of  property  in  that  name  and  description 
of  their  song,  which  a  court  of  equity  woukl  re- 
Bttain  any  peraon  from  infringing.  Chappcll  v. 
Sheard,  2  Kay  &  J.  117 ;  1  Jur.  (N.8.)  996  ;  3  W. 
B.  646. 

Another  music  publisher  subsequently  pub- 
lished the  same  melody  with  different  words,  and 
upon  the  title-page  they  placed  a  similar  portrait 
of  Madame  Anna  Thillon,  with  the  wonls 
"Minnie  Dale,  sung  at  Julien's  Concerts  (and 
always  encored)  by  Madame  Anna  Thillon  ;  the 
music  composed  by  H.  S.  Thompson  ; "  this  song 
having  never,  in  truth,  been  sung  by  Madame 
Anna  Thillon,  at  Julien's  concerts  : — Held,  that 
this  was  a  palpable  attempt  to  induce  the  public 
to  believe  that  the  song  so  published  was  the 
same  as  that  of  the  flist  publishers ;  and  an  in- 
junction was  granted  to  restrain  this  or  any  other 
^milar  infringement  ot  their  right  to  the  name 
and  description  of  their  song.  lb. 

There  are  four  indicia  in  the  title  of  a  Bong, 
the  imitation  <^  which  by  another  party  may  be 


restrained  by  injunction,  viz.,  the  name  of  the 
Bong,  the  name  of  the  singer,  of  tbe'CtHoposer, 
and  of  the  publisher.  lb. 

There  cannot  be  a  copyright  claimed  for  a  part 
of  a  book  and  disclaimed  for  another  part,  as  in 
a  patent ;  and  the  plaintiffs  were  entitled  to 
protection,  although  they  had  simply  registered 
their  son^,  without  mentioning  that  tluy  claimed 
no  copyright  in  the  tune.  lb. 

The  statement  in  the  title-page,  "written  by 
L.,"  when  the  music  was  not,  although  the  wonU 
were  composed  by  L.,  is  not  such  a  misrepre- 
sentation as  to  disentitle  the  plaintiffis  to  protec- 
tion, lb. 

C.  having  published  a  song,  on  the  title-p.ig? 
of  which  was  a  portrait  of  Madame  Anna  Thillon, 
and  the  words  "  Minnie,  sung  by  Madame  Anna 
Thillon  and  Miss  Dolby  at  Julien's  Concerts, 
written  by  George  Linley,"  and  this  song  having 
become  very  popular,  I),  subsequently  publiahetl 
another  song,  consisting  of  different  words  to  the 
same  air  (in  wtiich  there  was  no  copyright),  wiUi 
a  title-page  on  which  was  a  different  portrait  of 
Madame  Anna  Thillon,  copied  from  an  Amcricin 
publication,  and  the  wonls  ■'  Minnie,  dear  Minnie. 
Madame  Anna  Thillon "  : — Held,  that  this  was 
an  obvious  attempt  to  pass  off  D.'s  publication 
for  that  of  C,  which  had  obtainut  the  public 
favour;  and  this  attempt  was  rcstraioeil  by  an 
interlocutory  injunction,  without  imposing  upoD 
the  parties  the  necessity  of  trying  the  right  at 
law.    Chappell  v.  DaviiUon,  2  Kay  t  J.  123. 

Held,  also,  that  the  words  "  Written  by  Geor^ 
Linley,"  who  was  chiefly  known  as  a  musital 
composer,  on  the  title-page  of  the  plaintifb' 
song,  did  not  so  deaiiy  manifest  an  intention  to 
mialead  the  public  Into  the  belief  that  the  mnsic 
was  composed  by  him  as  to  deprive  the  plainti& 
of  their  right  to  the  injunction.  lb. 

Not  did  the  entry  at  Stationers'  Hall  of  the 
music  as  well  as  the  words  of  the  soi^,  althousb 
the  plaintiffs  might  have  entered  only  those 
parts  of  the  pubUcation  to  which  thoy  hod  on 
exclusive  right,  lb. 

The  defendant  could  not  escape  his  liaUlity- 
by  cautioning  his  shopmen  to  explain  to  pnr- 
chasers  that  his  song  was  not  the  same  as  the 
plaintiffs',  because  he  could  not  secure  that 
retail  dealers  purchasing  from  him  would  give 
the  same  information  to  thtir  customers.  lb. 

 Hemy's  PlBnofiDrte  Tutor.] — The  plaiu- 

tiffs  were  the  proprietors  of  an  elementary 
musical  work,  (»Iled  "  Hemy's  Royal  Modem 
Tutor  for  the  Pianoforte."  The  defendant,  who- 
had  purchased  the  plates  of  on  old  pianoforte 
tutor,  cidled  ''JoussS's  Royal  Stomlord  Piano- 
forte Tutor,"  employed  Mr.  Hemy,  the  editor  of 
the  {ilaiutiff's  work,  to  re-edit  it,  and  called  the 
new  edition,  "  Hemy's  New  and  Revised  Edition 
of  JouBS^'s  Royal  Standard  Pianoforte  Tutor,"'' 
the  name  "Hemy"  being  at  the  head  of  the 
title-page,  and  in  character  much  more  con- 
spicuous than  the  word  "  Jouss^'b  " : — Held,  that 
the  plaintiffs  were  entitled  to  an  injunction,  oti 
the  ground  that  the  title-page  of  the  defendant's 
work  was  a  fraudulent  imitation  of  that  of  the 
plaintiff,  and  calculated  to  deceive  the  publia 
MOsler  V.  Wood,  47  L.  J.,  Oh.  625  ;  8  Ch.  D. 
606  ;  38  L.T.  544  ;  26  W.  H.  577. 

Oratnitout  Diatribution.1— The  publication  of 
a  piece  of  music,  not  for  sale  or  hire,  but  by  the 
gratuitous  distribution  of  Uthogropbcd  copies 
amongst  the  membesB-o£  a  musical  socielj,  is  a. 
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pnlilicaUon  for  which  a  party  Is  liable  as  for  an 
InvasioQ  of  the  property  of  the  proprietor  there- 
in, independently  of  6  &  6  Vict,  c  iS,  b.  16. 
A'nello  T.  iMdlow,  12  C.  B.  177 ;  31  L.  J.,  C.  P. 
1C9;  16  Jur.689. 

Amthor— Original  Flay— Sol*  LIbarty  of  B«- 

proMntatioii.]— By  3  &  4  wm.  4,  c.  16,  s.  1,  the 

author,  or  his  aesi^ee,  of  any  play,  composed 
and  not  printed  or  published  by  the  author 
thereof  or  his  anignce,  shall  have  as  his  own 
property  the  sole  liberty  of  representiog  anch 
play  at  any  place  cl  dramatic  eutertolnment 
wbatBocTcr  in  any  part  of  the  United  Kingdom, 
an<l  shall  be  deemed  and  taken  to  be  the  pro- 
prietor thcrcot — In  an  action  for  the  infringe- 
ment of  the  plaintifEs'  sole  liberty  of  representing 
a  play  of  which  they  were  the  joint  authora,  it 
was  proved  that  the  plaintiffs  ctHnmenced  to 
write  the  play  in  the  autumn  of  18S9,  and,  having 
finished  it  in  March,  1892,  it  was  publicly  per- 
formed at  a  theatre  on  June  30, 1892  ;  that  the 
defendants  wrote  a  play  in  many  respects  similar 
to  the  plaiutiSs'  play,  and  that  the  defendanta' 
play  was  written  and  com  pletelr  finished  between 
the  end  of  1889  and  the  early'part  of  1890,  and 
was  publicly  performed  at  a  theatre  on  July  4, 
1892.  The  d^endants'  play  waa,  as  between  the 
parties  to  the  action,  in  every  respect  an  original 
play,  nnd  in  no  way  copied  from  or  suggest^  by 
the  phuntiffs,  and  there  was  no  <lirect  evidence 
that  both  plays  came  from  a  common  source  : — 
Held,  that,  assuming  the  two  plays  to  be  sab- 
Btantlally  alike  either  wholly  or  in  materiid  parts, 
the  plaintiffs  were  not  enticed  to  maintain  their 
action,  because  the  defendants,  having  written 
and  finished  their  play  before  the  plaintitb  had 
written  and  finished  theirs,  were  entitled  to  the 
sole  liberty  of  representation  thereof  under  3  &  4 
WilL  4,  c.  15,  B.  1,  and,  their  right  having  vested, 
there  was  noUdng  in  any  snbsequent  legislation 
todeprivetliemof  it.  JZnoAan{tT.£bp£f,[1893J 
2Q.  B.308. 

Neeewary  Conaent  of  Aathor.]~By  3  &  4 

WilL  4,  c.  15,  s.  2,  a  penalty  is  imposed  on  any 
one  who  shall  represent  any  dramatic  piece  with- 
out the  consent  in  writing  of  the  author  or  other 
proprietor  first  had  and  obtained : — Held,  that 
thU  consent  need  not  be  in  the  handwriting  of, 
or  signed  by,  the  author  or  other  proprietor,  and 
that  the  statute  is  satisfied  if  it  is  in  writing, 
though  given  only  by  the  agent  of  the  author, 
Morton  v.  Copelaud,  16  0.  B.  617  ;  24  L.  J.,  C.  P. 
]«9 ;  1  Jur.  (N.S.)  979  ;  3  W.  B.  693. 

In  an  action  by  a  dramatic  author  for  a  penalty 
under  the  statute,  it  appeared  that  he  was  a 
member  of  a  society  of  dramatic  authors,  the 
secretary  of  which  had  given  the  defendant  a  con- 
sent in  writing  to  play  dramas  belonging  to  the 
authors  forming  such  society,  upon  his  punctual 
transmission  of  the  monthly  bills,  and  payment ; 
«f  the  prices  for  the  performance  of  such  dramas. 
The  society  published  a  prospectus,  showing  the 
terms  on  which  permission  might  be  obtained 
frcm  tfic  secretary  for  the  performance  of  pieces, 
the  property  of  ita  memberB,,  and  that  supple- 
mentary lists  would  be  annually  putdished  at  the 
plays  of  its  members  which  should  from  time  to 
time  be  added  to  the  stock  of  the  society :  ^Held, 
that  such  consent  exempted  the  defendant  from 
any  penalty  under  the  act  for  the  performance 
of  dnimas  of  the  plaintiff  which  had  been  com- 

Escd  by  him  vnbsCQuently  to  such  consent,  and 
longol  to  tbc  atocK  ^  the  society,  although  the 


samehad  notbcen  published  by  theaoclcty  inany 
supplementuy  list,  and  althou^  the  d^endant 
bail  not  complied  with  the  tertna  of  transmitting 
monthly  biUs  and  paying  the  prices  for  such  per- 
formances, lb. 

But  a  licence  cannot  be  granted  \ij  one  part 
owner  of  a  dramatic  entertainment  without  the 
consent  of  the  other  owners.  Powell  y.  Jlead, 
48  L.  J.,  Ch.  731 ;  12  Ch.  D.  686  ;  41  L.  T.  70. 

Abaenee  of  Consent  in  Writing.]— By  8  Je  4 
WiU.  4,  c.  15,  88, 1  and  2,  it  is  in  substance  pro- 
Tided  that  the  author  of  any  dramatic  piece  or 
entertainment,  or  the  assignee  of  such  author, 
shall  have,  as  his  own  property,  the  sole  liberty 
of  representing  such  production,  or  causing  it  to 
be  represented,  at  any  place  of  dramatic  enter- 
tainment during  certain  periods  mentioned  in 
the  act,  and  shall  be  deemed  the  sole  proprietor 
thereof,  and  that,  if  any  person  shall,  during  the 
continuance  of  such  sole  liberty  as  aforraald, 
"  contrary  to  the  intent  of  this  act,  or  right  of 
the  author  or  his  assignee,"  represent  such  pro- 
duction, or  cause  it  to  be  represented,  without  the 
consent  in  writing  of  the  author  or  other  pro- 
prietor, at  any  place  ot  dramatic  entertainment, 
every  such  offender  shall  be  liable  for  each  and 
every  such  representation  (among  other  alterna- 
tives) to  the  payment  of  an  amount  not  less  than 
40*.  to  the  author  or  other  proprietor.  By  B  i  6 
Vict.  c.  45,  88.  20  and  21,  the  above  provisions 
arc  extended  to  musical  compositions,  and  it  is 
provided  that  the  sole  liberty  of  representing 
dramatic  pieces  and  musical  compositions  shaU 
endure  and  be  the  property  of  the  author  and 
his  assigns  for  the  term  in  the  act  provided  for 
the  duration  of  copyright  in  books. — The  plaintiff 
was  employed  by  the  defendant,  the  proprietor  of 
a  music-h^as  the  conductor  of  tbc  orchestra,  at 
a  weekly  salary,  and  had  been  in  the  habit  of 
composing  the  music  for  ballets  performed  there, 
receiving  payments  of  varying  amounts  from  the 
defendant  in  respect  of  such  compositions.  The 
plaintiff  composed  the  music  for  a  Christmas 
ballet,  to  be  performed  at  the  defendant's  muslc- 
hoU,  but  while  the  piece  was  running  he  threw 
up  his  engagement  as  conductor,  and  took  away 
the  musical  acore  and  band-|)arts  necessary  for 
the  performance  of  the  music.  It  was  subse- 
quently arranged  orally  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  give  up 
the  score  nnd  band-parts  to  the  defendant  in  con- 
sideration of  a  poymentof  20/.  by  the  defendant. 
The  defendant  afterwards  continued  to  perform 
the  piece  with  the  plaintiff's  music,  and  the 
plaintiff  brought  an  action  to  recover  penalties 
in  respect  of  such  subsequent  performances.  The 
jury  found  that  the  music  composed  for  the 
ballet  by  the  plaintiff  was  a  substantial,  inde- 
pendent, musical  composition,  and  that  the 
plaintiff  bad  not  sold  his  rights  therein  to  the 
defendant : — Held,  that,  in  the  absence  of  any 
assignment  or  consent  to  the  representation  of 
the  composition  in  writing  given  by  the  plaintiff, 
the  performances  were  controry  to  the  right  of 
the  author,  nud  the  action  was  maintainable. 
Shepherd  v.  Cnn^itctt  (17  C.  B.  427)  followed. 
Baton  v.  ZaJw,  fi7  L.  J.,  Q.  B.  227  ;  20  Q.  B.  D. 
378  ;  59  L.  T.  100  i  36  W.  R.  277— C.  A. 

Drama  tiling  Horel.] — Any  person  may  d^amfr^ 
tise  a  published  novel,  even  though  the  author 
of  the  novel  has  dramatised  his  own  work,  ^tole 
V.  Taum.  43  L.  J.,  Q.  B.  170 ;  L.  B.  9  Q.  B.  £23:, 
30L.T.  699;  22  W.R.694. 
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H.  wrote  and  published  a  novel  which  he 
nfterwanls  dmmntiscd.  Ho  assigned  the  drama 
to  the  plaintiff,  but  it  wna  never  printed,  pub- 
lished, or  represent©!  upon  the  stage.  G.,  in 
ignomncc  of  H.'8  drama,  also  dramat  iHcd  the  novel 
in  n  different  form,  and  assii^ed  his  drama  to  the 
defendant,  who  represented  it  on  the  stage : — 
Held,  that,  H.  having  publish^  his  novel,  any- 
one might  dramatise  it,  and,  although  the  two 
dramas  were  founded  upon  the  novel  written  by 
him,  the  representation  upon  the  stage  of  the 
drama  written  by  Q.  was  not  a  representation  of 
the  tirama  written  by  H. ;  and  that  the  plaintiff 
conld,  therefore,  not  recover  penalties  from  the 
defendant  under  3  6:4  Will. 4,c.  Io,Bs.land2.  lb. 

A.  published  a  play,  and  afterwards  published 
a  novel  founded  upon  it,  into  which  he  intro- 
ducc<l  many  scenes  and  passages  from  thepla-y. 
U.  afterwards  published  a  pUy,  compiled  from 
A.'8  novd,  without  (as  was  allied)  any  know- 
ledge u(  A.'8  play.  B.'s  play  contained  scenes 
and  passages  substantially  identical  with  scenes 
and  passages  which  were  common  to  both  A-'a 
play  and  novel : — Held,  that  even  if  B.'s  play 
was  a  fair  adaptation  of  the  novel,  and  not  an  in- 
fringement of  the  copyright  therein,  it  was  an 
infringement  of  the  copyri^t  in  A.*s  play. 
Itmde  V.  Zaey,  1  Johns,  ft  H.  S24 ;  80  L.  J., 
Ch.  656 ;  7  Jur.  tN.B.)  463  ;  4  L.  T.  354  ;  9 
W.  B.  531. 

An  anthor  of  a  drama  caUed  "Gold,"  which 
had  b«n  printed  and  represented  on  the  stage, 
published  a  novel  founded  upon  it,  called  "  It  is 
never  too  late  to  Ucnd,"  to  which  novel  he 
transferred  some  of  the  scenes  from  the  drama. 
The  defendant  caused  another  drama  to  be  con- 
structed from  the  novel,  which  he  cnlled  "  Never 
too  late  to  Mend,"  taking  ni.iny  of  the  scenes 
from  the  novel  which  hwl  been  imported  into 
the  nov^  from  the  original  drama,  and  produced 
ft  at  his  theatre : — Held,  tliat  this  was  an  in- 
fringement of  the  plaintiff's  copyright  in  his 
tirama.  Jtaiile  v.  Conqiictt,  11  C.  B.  CN.3.)  470  ; 
Si  L.  J.,  C.  P.  153 ;  8  Jur.  (N.s.)  764  ;  5  L.  T. 
677  ;  10  W.  H.  271.  And  U  C.  B.  (NA)  75r> ; 
80  L.  J..  C.  P.  209  ;  7  Jar.  (11.8.)  265  ;  8  L^T. 
888  ;  9  W.  R.  434. 

It  is  no  infringement  of  copyright  to  repre- 
sent a  play  dramatised  from  a  nov5  written  by 
another  author;  but  it  is  an  infringement  to 
print  and  publish  a  play  bo  constructed.  TirMry 
V.  Laep,  1  H.  &  M.  747  ;  2  N.  E.  438  ;  32  L.  J., 
Ch.  SS6  ;  11  W.  B.  876. 

 Vonl  pnbliiliad  before  Drama.  ]— An  action 

was  bronght  by  the  executors  of  A.  to  i-estrain 
the  defendfmt  from  representing  a  certain  drama 
in  infringement  of  the  phiintiffs'  stage  copyright 
A.  had  first  published  a  novel  and  afterwards 
had  published  a  dramatised  version  of  his  own 
noveL  The  defendant's  drama  was  dramatised 
directly  from  the  novel,  after  the  publication  of 
the  dramatised  version  by  A.,  but  not  with  the 
help  of  It : — Held,  that  A.  having  putdished  the 
novel  before  the  drama,  any  person  had  a  right 
to  dnunatise  the  novel  and  represent  the  drama ; 
and  that  therefore  the  action  failed.  Sohiaiinger 
V.  BedfvrA,  G3  L.  T.  762. 

  Drama  pnbllsbfld  before  Hovel.] — An 

action  was  brought  by  the  executors  of  A.  to 
restrain  the  defendant  from  representing  a  certain 
dnuna  in  infringement  of  the  plaintiffs'  stage 
ccii>yright.  A.  bad  firat  published  a  drama  and 
aftcrminlH  a  novel  founded  on  it.  The  defea- 


dant's  drama  was  dramatised  directly  from  the 
novel,  and  not  with  the  help  of  A-'s  drama  : — 
Held,  that  A.  having  published  the  drama  before 
the  novel,  no  person  had  a  right  to  infringe  tlic 
sti^  copyright  in  the  drama,  even  though  tUc 
passages  complained  of  were  taken  from  the 
novel  and  not  from  the  drama  of  the  author, 
and,  therefore,  that  the  plaintiffs  were  entitled 
to  a  perpetual  injunction.  SehletingerY,  THmer, 
63  L.  T.  764. 

  Xnltiplying  Oopies.]— The  defendant 

dramatiwd  the  novel,  "  Little  Lord  Faantlen^,'* 
and  canscd  his  play  to  be  performed  on  the 
stage.  The  Infringement  of  copyright  com- 
plaincfl  of  woa  that,  for  the  purpose  of  producing 
the  play,  the  defendant  made  four  copies  of  it, 
one  for  the  Lord  Chamberlain  and  three  for  the 
UKc  of  the  performers,  cither  in  MS.  or  by  the 
aid  of  a  typewriter.  Very  considerable  passages 
in  the  play  were  extracted  almost  verbatim  bora 
the  novel.  The  defendant  claimed  the  right  to- 
mako  more  copies  if  it  should  be  necessary  to- 
enable  him  to  give  further  representatfons  of  the 
in  London  and  elsewhere  : — Held,  that  what 
been  done  by  the  defeiulant  constituted  aa 
Infringemetit  the  plaintiff's  copjnr^ht,  and 
that  Uie7  were  entitled  to  an  injonctim  to  re- 
strain the  defendant  from  printing  or  otherwise 
multiplying  copies  of  this  play  containing  any 
passages  from  the  plaintiff's  book : — Held,  also, 
that  all  passagee  from  the  plaintiff's  book  in  the 
four  copies  must  be  cancelled.  War»e  v.  Seebohm. 
57  L.  J.,  Ch.  689  ;  89  Ch.  D.  78 ;  68  L.  T.  938  ; 
86  W.  B.  686. 

Plaofl  of  Oramatie  Xntartainment.]— The  3  Jc 

4  Will  4,  c.  15,  8.  1,  gives  the  author  of  a 
dramatic  piece  not  print«l  or  published  the  sole 
liberty  of  rcpresentmg  it  at  any  place  of  dramatic 
entertainment ;  and  e.  2  enacts,  that  if  any 
person  shall,  during  the  continuance  of  snob  sole 
liberty,  without  the  consent  of  the  author,  repre- 
sent such  piece  at  any  place  of  dramatic  enter- 
tainment, "  eveiy  such  offender  "  shall  be  liable 
for  each  and  every  such  representation  to  the 
payment  <^  not  teas  than  40t.  or  to  the  full 
amount  of  the  benefit  uisiiw  from  snch  repre- 
sentation or  the  loss  snstaInc«rtherefr(Hn,  which' 
ever  shall  be  the  greater  damages.  The  5  & 
Vict  c.  45,  by  s,  20, enacts  that  the  3  &  4  Will,  4, 
c.  15,  shall  apply  to  musical  compositions,  and 
that  the  sole  libertr  of  representing  any  fbu- 
nmtlc  piece  or  mnsfcal  composition  shall  be  the 
property  of  the  author  and  his  assigns  for  the 
term  then  mentioned  ;  and  by  s.  21  enacts  that 
the  person  who  shall  have  such  sole  liberty  of 
representing  such  dramatic  piece  or  musical  com- 
position, "shall  have  and  enjoy  the  remedies 
given  and  provided  by  3  &  4  WiU.  4,  c.  15,  as  if 
the  same  were  re-enacted  "  in  that  act : — Held, 
that  the  person  whoae  right  under  s.  20  of  6  &  6 
Vict  c  4S,  to  such  sole  liberty  of  representing 
a  musical  composition,  has  been  infringed,  is 
entitled  to  recover  the  penalty  of  40f.  given  by 
8.  2  of  3  &  4  WiU.  4,  c  16,  although  sucb  musical 
composition  has  not  been  represented  at  a  placo 
of  dramatic  entertainment.  WaU  v.  Taylor,  62 
li.  J.,  Q.  B.  558  ;  11  Q.  B.  D.  102  ;  81  W.  R.  718 
— C.  A.  Affirming  51  L.  J.,  Q.  B.  547  ;  9  Q.  B.  D. 
727 ;  47  L.  T.  47  ;  30  W.  B.  948  ;  46  J.  P.  679. 

An  amateur  dramatic  club  gave  a  performance 
of  a  coi^rij^ht  play  at  a  hospital  for  the  enter* 
tainment  of  the  inmates.  Admission  was  fnse ; 
the  governors  dt  tha  hospital  paid  for  the  seats 
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and  coetmnes ;  tickets  were  g^Ten  to  members  ci 

the  dramatic  clnb  to  dietribnte  among  their 
friends,  and  some  reporters  for  the  theatrical 
newspapers  attended  : — Held,  that  the  perform- 
ance was  not  a  performance  in  a  "place  of 
dramatic  entertainment"  within  3  &  4  Will.  4, 
OL  15,  or  5  lE  6  Tict.  c.  45,  8.  30.  and  that  the 
perframers  were  not  liaUe  to  paj  penalties  to 
the  owners  of  the  copTright.  Duck  t.  Sate*, 
63  L.  J.,  Q.  B.  338;  13  Q.  B.  D.  843;  50 
L.  T.  778 ;  32  W.  S.  813 ;  48  J.  P.  601— 
C.  A. 

A.  was  the  composer  of  a  musical  compositioa 
Ot  a  representative  character,  called  "  The  Ship 
on  Fire ; "  B.  sang  it  at  a  vocal  entertainment, 
announced  by  bilte,  with  the  price  of  tickets  of 
admission,  and  giving  a  programme  of  the  two 
parts  of  theperfonnance.  The  performance  was 
at  Crosby  Hall,  which  was  UceaiBed  for  musical 
entertainments,  and  was  prepared  with  seats  for 
the  andfence,and  a  stage  for  the  performer ;  and 
without  scenes  or  appropriate  dresses,  ftccmn- 
p«nied  his  singing  with  a  piano,  and  gave  con- 
siderable expression  to  the  matters  described  : — 
Held,  first,  that  "The  Ship  on  Fire"  was  a 
dramatic  piece  within  5  &  6  Vict,  c  45,  s.  20. 
B%»$ell  V.  Smith,  12  Q.  B.  217  ;  17  L.  J.,  Q.  B. 
S25;  13  Jar.  723. 

Hell),  secondly,  that  Crosby  Hall  was,  on  the 
occtuion  of  the  performance,  aplace <d dnunatic 
entertainment,  within  3  &  4  WiU.  4,  c  16,  8. 1, 
and  5  &  6  Vict.  c.  45.  lb. 

Held,  thirdly,  that  it  was  not  necessary  that 
A.*B  right  shonld  be  registered  onder  5  &  6  Vict, 
e.  45,  s.  24.  Jb. 

Letting  Xooiu  for.] — No  one  can  be  considered 
as  an  offender  against  the  provisions  of  the  3^:4 
Will.  4,  c.  15,  to  as  to  be  liable  to  an  action  at 
the  salt  of  the  author  or  a  proprietor,  unless  he, 
by  himself  or  his  agent,  actuatly  takes  part  in 
the  representation,  which  is  a  violation  <ii  the 
copyright.  Jtvuell  v.  Briant,  8  C.  B.  836  ;  19 
L.      C.  P.  33  ;  14  Jnr.  201. 

Tbierefore,  one  who  merely  lets  a  room  to  the 
offender  is  not  liable,  even  thonsh  he  supplies  the 
benches  and  lights,  or  sells  a  tk:ket  of  admission, 
himself  deriving  no  other  profit  than  that  arising 
frmu  the  letting  of  the  room.  lb. 

Letting  Theatre.! — A  proprietor  of  a  theatre 
let  it  for  one  night  for  the  mnefit  of  one  of  his 
performers,  who  was  to  pay  him  80/.  for  the  ose 
of  it  for  that  night,  togeuier  with  the  services  of 
the  corps  dramatique,  ^nd,  lights  and  accessories. 
The  performer  who  so  had  the  ose  of  the  theatre 
represented  therein  a  dramatic  piece  the  sole 
right  of  representing  which  had  been  assigned  to 
the  plaintiff  : — Held,  that  the  proprietor  o£  the 
theatre  caused  the  piece  to  be  represented,  and 
emaeqaently  was  guilty  of  an  infringement  of 
the  t^intiffs  right,  and  llaMe  to  the  penalty 
unpoied  by  3  &  4  WiU.  4,  c  15,  s.  2.  JUank  v. 
anati«Mt,  17  C.  B.  (N.8.)418;  33  L.  J.,  C.  P. 
319  ;  10  Jur.  (N.8.)  989  ;  10  L.  T.  717  ;  12  W.  R. 
1006. 

The  licoised  proprietor  of  a  theatre  entered 
into  an  arrangement  with  D.,  whereby  he  bad  the 
nse  of  the  tm»tre  for  dramatic  entertainments. 
I),  provided  the  company,  had  the  selection  of 
the  pieces  to  be  represented,  together  with  the 
entire  management  of  their  representation,  and 
exclusive  control  over  the  persona  employed  in 
the  theatre.  The  proprietor  of  the  theatre  on  his 
part       for  printing  and  advertising,  tnraished 


the  lighting,  door-keepers,  scene-shifters,  ami 
supernumeraries,  and  hired  the  band,  music  being 
a  necessaiT  part  of  the  performance.  The  money 
taken  at  the  door  was  taken  by  the  servants  of 
the  proprietor,  who  retained  one-half  of  the  gross 
receipts  as  his  remuneration  for  the  use  of  the 
theatre,  and  handed  the  other  half  to  D.  Ajnong 
the  pieces  represented  were  two  which  L.  had 
the  sole  liber^  of  representing,  as  assignee  of  the 
author,  under  3  itc  4  WilL  4,  c.  15,  and  5  k  G 
Vict.  c.  45  ; — Held,  that  no  action  under  those 
statutes  was  maintainable  by  L.  against  the 
proprietor  of  the  theatre,  as  the  facts  did  not 
show  that  those  pieces  had  been  represented  by 
him,  or  that  there  was  a  partneisttip  between 
D.  and  him  so  as  to  render  him  liable  for  the 
representation  of  them  by  D.  Lyon  v.  Xnotclet, 
3  B.  &  8.  556  ;  32  L.  J.,  Q.  B.  71  ;  9  Jur.  (N.8.) 
774;  7L.  T.670;  11  W.  B.  266.  Affirmed  on 
appeal,  5  B.&  S.  751  ;  10  L.  T.  876;  12  W.  B. 
lOSS— EcCb. 

b.  Bemedlofl. 

Ii^unotion — Action  at  Law.] — C<m7iight  in 
music  not  asserted  gainst  Ticdations  1^  several 
persons  for  fifteen  years,  not  protected  by  fnjunc* 
tion  until  establiuied  at  law.  JPlatt  v.  Sutton, 
19  Ves.  447. 

An  interim  injunction  having  been  granted, 
the  defendant,  instead  of  submitting,  insisted 
on  his  right  to  continue  the  publication  of  his 
song : — ^Held,  that  he  must  pay  the  costs  of  a 
motion  against  him  to  continue  the  Injunction, 
althoagh  it  appeared  that  no  ap^kation  had 
been  made  to  him  by  the  plainUm  prerioaaly 
to  the  filing  of  the  bill. 

Another  part  of  the  plaintiff's  case  being, 
that  the  defendant  had  printed  two  bars  of 
music  which  had  been  added  by  the  plaintlA 
to  the  original  air,  the  court  refused  to  ex- 
tend the  injunction  to  restrain  such  piracy  nntil 
the  fact  had  been  established  by  a  trial  at  law. 
Chappell  V.  Davidton,  2  Kay  &  J.  123. 

Sight  of  Author  after  Auignmnitl— The 
author  ot  a  drama  entered  into  the  following 
agreement  wit^  B.  t  E.  Beceivcd  of  Messrs. 
H.  k  E.  the  sum  of  7ol.  in  part  payment  of  160i. 
for  the  London  right  of  a  piece  to  be  called 
'  Ticket  of  Leave,'  the  residue  to  be  paid  at  21. 
per  night,  after  the  first  twenty-five  nights  of 
the  representation  of  the  same."  In  an  action 
i^inst  the  defendant  for  representing  the  piece 
withottt  licence,  the  iudge  at  the  trial  having 
held  that  the  term  "  London  right "  meant  the 
whole  of  the  author's  right  of  representation  in 
London,  and  that  the  licence  was  to  R.  &  E,  and 
their  assigns : — Held,  that  he  could  bring  no 
action  for  penalties  under  3  &4  WiU.  4,  c  15, 
in  respect  of -representations'in  Lcmdon,  except 
as  trosteefor  R,  &  E.  or  their  assigns.  IRiylor  t. 
JfwiOe,  47  L.  J.,  Q.  B.  254 ;  S8  L.  T.  60 :  36 
W.  R.  366—0.  A. 

 Of  Administrator.]— After  6  i  6  Vict.  c. 

45,  the  administrator  of  the  author  of  a  dramatic 
piece  first  ^ctcd  in  1843,  by  deed,  dated  the  14th 
of  April,  1859,  in  consideration  of  1001.,  assigned 
to  the  plaintiff  the  copyright  and  acting  right 
in  aU  dramatic  pieces  written  by  the  author ; 
no  entry  of  the  assignment  to  the  plaintiff  had 
been  made  in  the  registry  book  in  pursuance  of 
5  ft  6  Vict  c.  45,  s.  22.  The  letters  of  adminis- 
tration were  not  stamped  until  UMehjl863>f> 
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Held,  first,  that  the  administrator  might  main- 
tain an  action  for  penalties  under  8  &  4  Will. 
4,  c.  15,  againat  the  defendant  for  representing 
the  piece  withoat  hia  licence  within  twenty-eight 
years  of  its  publication,  the  period  for  which 
the  sole  liberty  of  representation  is  given  by  that 
statnte,  although  the  deed  was  not  registered 
nnder  6  ft  6  Yict.  c.  45,  s.  32.  iMcy  t.  Rhyx,  4 
B.  &  8.  873 ;  33  L.  J.,  Q.  B.  167  ;  10  Jar.  (N-B.) 
61S  ;  9  L.  T.  607 ;  13  W.  R.  309. 

Held,  also,  that  the  defendant-conld  not-objeet 
to  the  admissibility  of  the  letters  of  administra- 
tion in  evidence,  on  the  ground  that  they  had 
not  been  stamped  within  six  months  after  the 
discovery  of  the  mistnlic  in  omitting  to  get  them 
stamped,  and  the  penalty  bad  not  been  paid,  in 
pniBnaiuse  of  68  Geo.  8,  c.  184,  a.  4S.  Jb. 

Pleading.] — count  stated  that  a  song, 
of  which  the  plaintiff  was  the  proprietor,  had 
been  snng  by  an  eminent  singer  at  public  con- 
certe,  and  had  acquired  great  popnlarity,  and 
became  in  great  demand;  that  ne  published  it 
with  a  likeness  of  the  singer  on  the  ontaide  leaf, 
and  that  the  defent^t,  after  snch  pnUlcation, 
deceitfully  and  fraudulently,  and  without  his 
consent,  caused  to  be  printed  another  song,  the 
mnsic,  melody  and  words  whereof  closely  resem- 
bled the  music,  melody  and  words  of  the  pkiin- 
tiff'a  song,  and  with  an  outside  leaf  bearing  the 
h'keness  ^  the  same  singer,  and  similar  words  to 
those  of  the  plaintiff's  song,  with  the  fraudulent 
intention  of  representing  and  inducing  a  belief 
that  it  was  the  song  of  the  plaintiff,  and  deceit- 
fully and  fraudulently,  and  without  his  consent, 
offered  for  s.ilc  and  m\A  great  numbers,  under 
the  false  colour  and  pretence  that  it  was  the 
song  so  published  by  the  plaintiff,  whereby  he 
was  injured  in  the  sale  of  his  song.  A  second 
count  was  Riihetnntially  the  some,  but  limited  to 
the  piratical  use  of  the  titlc-i)age  and  devices  on 
the  outside  lonf  of  tha  plaintiffs  song.  A  third 
count  stated  that  the  plaintiff  was  the  proprietor 
of  the  copyright  in  a  certain  book,  and  that  the 
defendant,  without  his  consent  in  writing,  wrong- 
ftilly  and  injuriously  printed  for  sale  divers  copies 
of  the  work,  whereby  his  profits  were  lessened. 
A  fourth  count  charged  the  defendant  with  having 
in  his  possession  for  sale,  and  selling,  copies  of 
the  work  so  unlawfully,  and  without  the  consent 
of  the  plaintiff,  printed.  He  pleaded  to  these 
ooants,  that  the  song  was  print«l  and  pnbliahed 
withoat  the  name  and  place  of  aboae  of  the 
printer  upon  the  first  or  last  leaves  thereof,  in 
violation  of  the  2  fx.  3  Vict.  c.  12  :~Held,  that 
the  ptea  disclosed  no  defence  as  to  the  chai^^ 
contained  in  the  third  and  fourth  counts ;  and 
eemble,  that  it  could  not  be  taken  distributivcly. 
Chappell  V.  Daeidton,  18  C.  B.  li)4  ;  26  L.  J.,  C. 
P.  225  ;  2  Jnr.  (H;B.)  644  ;  4  W.  B.  659. 

 Deteription  of  CMTenoe.] — In  an  action 

upon  the  3  A;  4  Will.  4,  c.  15,  s.  2,  for  penalties 
for  the  representation  of  a  dramatic  piece  at  a 
place  of  dramatic  entertainment,  without  the 
author's  consent,  it  is  sufficient  to  describe  the 
offence  in  the  words  of  the  act.  Lee  v.  Slmpmn, 
8  C.  B.  871  ;  4  D.  &  L.  666  ;  16  L.  J.,  C.  P.  106  ; 
11  Jar.  127. 

To  constitute  the  offence,  it  is  not  necessary  to 
show,  nor  need  the  declaration  aver,  that  the 
defendant  knowingly  invaded  the  right.  lb. 

 Of  Bight.]— Declaration  upon  8.  20  of  6 

&  6  Tict.  .c  46,  that  the  plaintiff  had  the  sole 


liberty  of  representing  and  performing  o  musical 
composition  ;  yet  the  defendant,  withoat  the 
consent  of  the  plaintiff,  at  a  place  of  dramatic 
entertainment,  wrongfully  represented  and  per* 
formed  the  mosical  composition.  Upon  motion 
in  arrest  of  judgment,  on  the  ground  that  the 
right  of  the  plaintiff  was  stated  too  Largely : — 
Held,  that  it  was  sufiicicnt,  inasmuch  as  it  fol- 
lowed the  words  of  the  rtatate.  Itutnttll  v. 
Smith,  12  Q.  B.  217  ;  17  L.  J.,  Q.  B.  226 ;  13  Jur. 
728. 

Coiti.] — The  provisions  of  the  Judicature  Act 
and  Onfcr  LXV.  v.  ],  do  not  apply  to  costs 
which  are  specially  given  by  statute  to  a  par- 
ticular individual  as  a  matter  of  ri^t,and  there- 
fore in  an  action  brought  to  recover  penalties  for 
infringement  (tfdranfatic  copyright  under  3  &  4 
WiU.  4,  c.  16,  8.  2,  a  successful  plaintiff  is 
entitled,  as  a  matter  of  right,  to  tne  full  and 
reasonable  indemnity  as  to  cofts,  substituted  by 
6  &  6  Vict.  c.  97,  s.  2,  for  the  double  costs  given 
by  3  &  4  Will.  4,  c.  1»,  s.  2.  Ilatker  v.  Wood 
(54  L.  J.,  Q.  B.  41 U)  followed,  lit-ere  v.  Gilmn^ 
60  L.  J.,  Q.  B.  461  i  [1391]  1  Q.  B.  652  ;  39  W. 
K.  420— C.A.   Affinning  64  L.  T.  141. 

C.  DESIONS. 
1.  Subject  Hattbb. 

Statntei.]  —  Distinction  between  tlie  S  6 
Vict.  c.  100,  and  the  6  ft  7  Vict.  c.  66.  The  first 
applies  to  new  designs  for  the  ornamentation  of 
articles,  the  second  to  new  designs  of  articles  of 
utility.  Windover  v.  Smith,  32  Beav.  200;  1 
N.  R.  349  ;  82  L.  J.,  Ch.  561  ;  9  Jur.  (N.S.)  397  ; 
7L.T.  776;  11  W.  R.328. 

Qurore,  whether  the  nine  months'  copyright 
given  by  the  5^6  Vict.  c.  100,  s.  4,  in  designs 
ornamenting  manufactures,  dates  from  the  pub- 
lication of  the  maimfacturc,  or  from  the  publica- 
tion of  the  design.  Dalglith  v.  Jarvie,  2 .  Mac. 
&  0.  231  ;  3  H.  &  Tw.  487 ;  20  L.  J.  Oh.  476  ; 
14  Jur.  946. 

Kev  and  Origiiutl  Bes^ia.]— The  portrait  of  a 
well-known  public  character,  copied  from  a 
photograph  and  applied  as  a  design  upon  carihen- 
ware,  is  not  a  new  and  original  (lesign  within 
the  meaning  of  the  Copyright  of  Designs  Act. 
Atfavit  T.  C'lementtoit,  U  Ch.  D.  714  :  37  W.  R. 
879. 

Ferforatecl  Piotore  Casting  a  Shadow.] — The 

plaintiff  claimed  to  he  the  proprietor  of  a  sub- 
sisting copyright  in  a  certain  "book"  with  a 
picture  or  design  entitled  "  The  Christogmph," 
which  was  duly  roistered.  The  so-called  hook. 
was  an  envelope,  with  the  title  printed  thereon, 
containing  a  piece  of  cardboard,  perforated  in 
such  a  way  that  the  shadow  cast  by  it  on  a  wall, 
or  otherwise,  roughly  imitated  a  well-known 
picture.  The  envelope  contained  also  some  de- 
scriptive lines,  which  were  not  claimefl  to  be 
original.  The  plaintiff  complained  that  the  de- 
fendants were  selling  a  similar)^  perforated  card, 
accompanied  by  the  same  lines,  and  enclosetl  in 
an  envelope  bearing  as  a  title  "  The  Bibliosoope, 
or  Shadowgraph,"  whereby  the  sale  of  the  plain- 
tiff's article  had  been  diminished.  The  defen- 
dants denied  the  alleged  copyright,  and  also  that 
the  plaintiff  was  the  first  inv^tor  of  the  design  : 
— Held,  that  the  design  was  not  origin^  and- 
was  not  capable  of  being  protected  by  tha^ 
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statute  ;  that  the  title  only  was  registered,  and 
was  the  plaintiff's  property.  As,  however,  that 
luul  not  Deon  adopted  by  the  dt^endants,  the 
plaintiffs  case  wholly  fEiiletL  C'abUi  v.  JUarkt, 
£2  L.  J.,  Ch.  107  ;  47L.X.433;  81  W.B.221. 

Combinationa.  ] — new  combination  of  old 
patterns  may  be  a  new  and  an  original  design, 
«o  as  to  be  susceptible  of  r^st  ration  under 
B  &  6  Vict,  c  100.  IfarritoH  v.  Taijlar,  4  H.  & 
815;  2»  L.  J.,  Ex.3;  5  Jnr.  <NA)1219— 
Ex.  Cb. 

The  qacstion  is  wdely  (or  the  jary.  Xh. 

There  is  little  or  no  analogy  between  a  patent 
juul  a  design.  Ih. 

A.  rt^tered,  nnder  5  4  6  Vict  ft.  100,  a  design 
for  ornamenting  woven  fabrics.  The  design  was 
applied  to  a  fabric  woven  in  cells,' called  "The 
Honeycomb  Pattern,"  and  it  consisted  of  a  com- 
bination <A  the  large  and  small  honeycomb,  so 
as  to  fonn  a  large  honeycomb  stn{)c  on  a  small 
honeycomb  ground.  The  large  honeycomb  was 
not  new,  but  they  had  never  been  used  in  com- 
bination before  A.  rcgistenMl  his  design.  Other 
fabrics  had  been  woveu  with  a  similar  combina- 
tion of  a  large  and  small  imttem  i — ^Held,  that 
the  (Icsign  was  a  acw  and  an  original  design 
within  5  &;  6  Vict.  c.  100.  lb. 

A  new  combination  of  several  old  and  known 
-flesigDB  may  constitute  a  new  design,  capable  of 
being  protected  under  5  &  6  Vict.  c.  100  ;  but 
such  oombinntion  must,  in  order  to  be  so  pro- 
tected, constitute  one  design,  and  not  a  multi- 
plicity of  designs.  Ni/rtm  v.  AicholU,  1  K.  & 
E.  761 ;  28  L.  J.,  Q.  B.  225  ;  6  Jur.  (N.B.)  1203  ; 
7  W.  B.  420. 

An  article  of  manufacture  to  which  a  new 
-design  is  applied  (whether  such  design  is  single 
or  the  result  of  a  new  combination  of  old  and 
known  designs)  is  not  itself  a  design  within  the 
meaning  of  the  statute,  and  cannot  be  protected 
by  registration.  lb.  See  HaldtiotTtk  v.  M^Ci-m, 
poet,  coL  531. 

A  combination  of  known  things  may  produce 
A  new  and  original  design.  The  defoidant  was 
convicted  before  a  magistrate  nnder  6  &  6  Vict, 
c.  100,  for  having,  aftci-  notice  from  the  pro- 
jn^etor  of  a  new  and  original  design  for  a  regula- 
tion bntton,  and  without  his  consent,  sold  a 
button,  which  was  a  fraudulent  imitation  of  it. 
On  a  case  stated  it  appcaretl  that  the  original 
design  consisted  of  the  royal  arms  surrounded  by 
.a  garter,  the  garter  bearing  -  the  inscription, 
''The  Itoyal  Mail  Steam  Packet  Company"  : — 
Held,  (hat  as  a  new  and  original  combination 
might  Ik  the  result  of  applying  two  old  and 
known  designs  to  the  ornamenting  of  a  button, 
the  convietion  mustbeattirmed,  Jta/.-r.Firiaia, 
■3  H.  &  N.  304,  n. ;  15  J.  P.  570. 

 How  Kad«.]  —  Four  old  designs  were 

respectively  applied  to  three  ribbons,  and  to  a 
button  :  and  the  three  ribbons  were  then  unitol 
by  the  button,  so  as  to  form  a  bodge.  The  badge 
was  registcrctl  nniler  »  &,  C  Vict.  c.  100  : — Helil, 
that  this  anion  did  not  amount  to  a  new  desifrn 
within  the  statute.  MuUnney  v.  Steeeiu,  lu  L. 
T.  190. 

XTMfBl  Purpoae.]— The  6  &  7  Vict.  c.  0.'>, 
applies  oiUy  to  new  designs  having  reference  to 
-some  porpose  of  utility  ;  and  in  order  to  obtain 
the  benefit  of  the  act,  the  purpose  must  be 
«pcoifled  in  the  descriptton  snpplieA  (or  r^stm- 
tion.    Winioeer  y,  Smitk,-  32  Beav.  200  :  82 


L.  J.,  Oh.  661 ;  0  Jur.  (X.  8.)  897  ;  7  L.  T.  776  ; 
11  W.  B.  323;  1  N.  11.319. 

A  conchmaker  caused  to  be  registered  a  design 
for  a  dog-cart,  specifying  as  the  purpose  of  utility, 
that  higher  front  wheels  could  be  osed  or  closer 
coupling  effected.  The  designs  consisted  of  parts 
1,2,  3,  4,  of  which  1,  2  and  3  had  nothing  to  do 
with  front  wheels  or  closer  coupling,  and  No.  4 
was  not  new : — Held,  that  no  exclusive  privilege 
was  gained  by  the  n^jstration.  lb. 

Mode  of  Umt.] — D.  registered  a  design  nnder 
6  &  7  Vict,  c  65,  (or  ventilation  by  opening  a 
hinged  pane  of  window  by  means  of  a  screw  ; 
and  it  was  stated  that  the  parts  of  the  design 
which  were  not  new  or  original  were  all  the 
parts,  if  taken  per  se,  and  apart  from  the  pur- 
poses thereof,  and  that  what  was  claimed  as  new 
was  the  general  configuration  and  combination 
of  the  parts.  The  utility  of  the  design  was,  in 
fact,  not  produced  by  the  shape  of  any  of  the 
parts,  but  only  hy  the  mode  of  putting  them 
together : — "  Held,  not  a  proper  subject  of  regis- 
tration, the  statute  not  applying  to  designs  which 
have  reference  to  a  purpose  of  utility  through 
the  combination  of  parts,  independently  of  their 
shape  and  configuration.  And  the  court 
quashed  a  conviction  for  pirating  such  design 
for  want  of  jurisdiction.  iU^g.  v.  JicttcU,  Hi 
Q.  D.  810 ;  20  L.  J.,  M.  C.  177 ;  16  Jur.  773. 
See  Scuell  v.  Wilwn,  1  E.  &  B.  489. 

BiiclM.] — A  newly-invented  brick,  the  utility 
of  which  consisted  in  its  being  so  shaped,  that 
when  several  bricks  were  laid  together  in  buibl- 
ing,  a  series  of  apertures  were  left  in  the  wall, 
by  which  the  air  was  admitted  to  circulate,  and 
a  saving  in  the  number  of  bricks  required  was 
effected,  is  a  design  capable  of  being  registered 
under  G  and  7  Vict.  c.  Rogeri  t.  Driver,  16 
Q.  B.  102;  20  L.  J.,  Q.  B.  81. 

Labels.] — ^Tho  protecti6n  granted  by  6  &  7 
Viot.  c.  65,  to  any  new  or  original  design  for  any 
article  of  manufacture,  having  reference  to  some 
pari>ose  of  utility;  so  far  as  such  design  shall  be 
for  the  shape  or  configuration  of  such  article,  is 
not  clearly  applicable  to  the  design  of  a  pn>tet;tor 
label,  which  eonsistol  in  making  in  the  label  an 
eycIet-hoIe,  and  lining  it  with  a  ring  of  a  metallic 
substance,  through  which  a  string  attached  to 
the  packages  passed.  Margetton  t.  WrigM^  2 
De  Q.  &  B.  420. 

Oslioo — Date  of  TabUshinj.] — In  an  action 
on  34  Geo.  3,  c  23,  for  pirating  a  pattern  for 
printing  calico,  the  omission  of  an  averment  in 
the  dcchiration,  "  that  the  day  of  first  publishing 
the  imttem  was  printe<l  at  each  end  of  the  piece 
of  (nlico  "  (which,  top:cther  with  the  name  tA 
the  proprietor,  is  i-cquired  by  that  statute,  the 
monopoly  being  limited  for  three  months  from 
the  iirat  day  of  pulilishing  the  pattern),  was 
aided  by  vcnlict ;  it  b:;ing  statcil  in  the  <leciam- 
tion  that  the  dofemlnnt  pirated  the  pattern  within 
the  tciin  of  three  months  from  the  day  of  tlio 
'  first  publishing  thereof,  and  while  the  plaint.ff 
was  entitled  to  have  the  sole  right  of  piiuting  the 
some.   Maomurdo  t.  Smith,  7  Term  hep.  518. 

S.  Bkoistbation. 

StatntM.]— Qufore,  whether  in  the  condition  of 
copyright,  mentioned  in  s.  1  of  the  Designs  Copy- 
right Act  (6  &  6  Vict.  c.  100),  tlut.the  design 
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has,  bdore  pablicstion  been  registered,  the  term 
"  publication "  is  limited  to  pablication  after 
the  design  has  been  embodied  and  introduced 
into  some  fabric  DaialUh  y.  Jarvie,  2  Mac.  &. 
O.  331 ;  2  HaU  ft  Tw.  437  ;  20  L.  Cb.  476  ; 
14  Jur.  94S. 

1farks.]--Tbe  prOTisions  <tf  the  6  ft  7  Ylct  c 
65,  are  to  dc  construed  stricUj.  Pierce  v.  Worth, 
18  L.  T.  710. 

Therefore,  whore  a  plaintiff  who  had  filed  a  bill 
to  restrain  the  saleitf  certain  articles  of  improved 
fnniittire,was  shown  to  have  Bold  similar  articles 
without  having  the  word  "  registered  "  and  the 
date  of  registration  notified  on  such  articles,  his 
bill  was  dismissed  with  costs.  lb. 

The  proprietors  of  a  registered  design  for 
ornamenting  paper-haogiogs,  sold  as  patterns 
■mall  pieces  containing  the  wlude  design,  which 
were  not  marked  with  tiie  letters  "  Bd.,"  nor  had 
thej  the  letter  corresponding  with  the  date  of  the 
registration,  as  directed  b;  6  ft  6  Vict.  c.  100,  s.  4. 
Paper-hangings  were  sold  in  lengths  of  twelve 
yards  ;  and  it  was  a  general  practice  in  the  trade 
to  send  out  patterns  stamped  with  the  marks  of 
registration:  —  Held,  that  the  pattern  was  an 
anlde  of  mannfactare  within  s.  4.  Mntumd  v. 
Potter,  1  E.  ft  B.  439;  22  L.  J.,  Q.  B.  133 ;  17 
Jur.  528;  1  W.  R.  127. 

A  proprietor  of  s  design  duly  registered  under 
5  &  G  Vict.  c.  100,  and  24  ft  25  Vict.  o.  73,  whether 
he  is  a  British  sabject  or  a  foreigner,  forfeits  the 
benefit  of  the  nets  unless  the  proper  registration 
marks  are  attached  to  all  articles  and  substances 
to  wbi^  the  design  is  applied,  whether  the  same 
are  sold  abroad  or  iu  the  British  dominions. 
Saratin  v.  Samel,  82  Bear.  151 ;  32  L.  Ch. 
378;  9  Jur.  (N3.)  192;  7L.T.660;  11  W.  R. 
326. 

Artiele  in  two  Parti — Mark  on  oite  Fart  only.] 
— A  butter-diA  ccmsisting  of  a  dish  and  a  cover 
is  one  "article  ot  manufacture"  within  the 
Copyright  (Designs)  Act,  1842,  and  it  is  a 
sufficient  compliance  with  the  act  to  stamp  the 
registration  mark  upon  the  dish  alone,  though 
the  cover  was  separate  from,  and  not  in  any  way 
attached  to  the  dish,  and  though  the  entire  design 
was  upon  the  cover.  Fietdina  v.  Jlawltijf,  48 
L.  T.  639  ;  47  J.  P.  682. 

Scmble,  if  during  the  process  of  n-.nnufacturc 
of  the  article  part  of  the  registration  mark  there- 
on becomes  illegible,  the  proprietor  of  the  regis- 
tered design  is  not  thereby  deprived  of  the  pro- 
tection of  the  statute.  lb. 

Kodo  of  Sesoription — Combination.]  —  The 
same  nicety  is  not  required  in  registering  patterns 
or  designs  as  in  describing  inventions  sought  to 
be  protected  under  the  patent  laws.  HoldawoHh 
V.  M-  C  rea,  36  L.  J.,  Q.  B.  397 ;  L.  B.  2  H.  L.  880 ; 
16  W.  R.  226. 

The  provision^  of  the  5  ft  6  Vict.  c.  100,  and 
21  ft  22  Vict.  c.  73,  are  complied  with  by  a 
person  who  leaves  with  the  registrar  copies  of  his 
design,  though  without  any  written  description 
specifying  precisely  what  is  the  extent  of  his 
claim,   i  h. 

If  what  he  claims  as  his  design  consists, 
according  to  the  pattern,  of  difieroit  puts,  any 
one  of  which  might  be  deemed  a  design,  his 
registration  of  the  whole  pattern  amounts  to  a 
claim  of  the  combination,  and  not  of  any  of  the 
£iarta  thoB  combined,  any  one  of  which,  therefore, 


taken  separately,  Is  not  protected  1^  the  regw- 

tration.  lb. 

A.  registered  as  a  design,  within  class  12,  s.  3, 
of  5  ft  6  Vict.  c.  100,  a  pattern  of  a  woven  fabric 
He  gave  no  written  description  of  his  claim. 
The  design  consisted  of  six  pointed  stsn  on  an 
albert  cluin,  armnge<l  in  a  particular  manner, 
and  shaded ;  and  he  claimed,  in  his  partictilars 
in  the  action,  "  the  particular  collocation  of  the 
shaded  and  bordered  stars  upon  the  ornamented 
chain  surface,  as  shown  in  the  registered  pattern, 
thus  forming  together  the  ornamentation  of  the 
woven  fabric  "  : — Held,  that  the  design  in  respect 
of  the  combination  had  been  duly  registered, 
and  that  the  pattern,  as  a  combination,  was  pro- 
tected, lb. 

B^istrationwith  partimdarTUag.]— ScmUe^ 

that  where  a  man  chooses  to  register  his  design 
with  a  particular  thing,  he  cannot  afterwards  be 
heard  to  say  that  he  claims  the  design  as  dis- 
tinguished from  the  tiling.  Barron  Lomatr 
28  W.  R.  973. 

Delirezy  to  B«giitrar.]— The  provisionB  of  the 
5  ft  6  Vict.  c.  100,  B.  16  relative  to  furnishing  the 
registrar  of  designs  with  copies,  drawinm,  or 
prints  of  the  design  to  be  i^stered,  pnor  to 
obtaining  registration,  held  to  be  complied  with 
by  furnishing  him  with  a  specimen  of  the  article 
to  which  the  design  was  applied.  Xprto»  t. 
Mcholt,  4  Kay  ft  J.  475  ;  6  W.  R.  764. 

It  is  not  a  sufficient  registration  of  a  design 
applied  to  the  mnnufacture  of  an  article  com- 
prised in  class  8  of  8.  3  of  5  ft  6  Vict.  c.  100,  to 
leave  with  the  registrar  the  article  so  manu- 
factured, with  an  intimation  that  it  is  to  be 
applied  to  class  8.  J^'ortoit  v.  Mehdt,  1  E.  &: 
E.  761  ;  28  L.  J.,  Q.  B.  225  ;  5  Jur.  (Na)  1023  ; 

7  W.  B.  420. 

A  statement,  in  a  notice,  that  if  the  parties  to 
whom  the  notice  is  given  either  apply  the  design 
to  an  article  of  manufacture,  or  sell  or  expose  for 
sale  an  article  of  manufacture  with  the  design 
applied  to  it,  the  prc^rietor  will  sue  them,  is  not 
a  sufficient  statement  that  he  has  not  given  his 
consent  to  the  applioatioQ  of  his  design  to  the 
manufactured  article  16. 

By  Importer  from  Abroad.]— A  person  regis- 
tered, under  5  ft  6  Vict,  c.  1 00,  a  design  consisting 
of  a  double  card  basket,  formed  of  a  combinatiOD 
of  two  biskets,  admitted  to  be  separately  old 
in  design.  He  was  not  the  designer,  but  had 
contracted  to  purchase  the  articles  in  Germany, 
and  imported  them  to  England  : — Held,  that  the 
articles  were  not  new  or  original  within  the 
meaning  of  the  act,  and  that  the  importer,  not 
heing  the  designer,  and  not  having  purdiased 
the  design  for  value,  was  not  entitled  to  the 
protection  of  the  statute.  Zatana  t.  Charlet. 
48  L.  J.,  Ch.  607 ;  L.  R.  18  Eq.  117. 

8.  ASSIGNHEKT. 

In  Writing.] — ^A  partial  assignment  <rf,  or 
licence  to  use,  a  design  under  5  ft  6  Vict,  c  100, 
B.  6,  must  be  in  writing,  and  can  only  be  msde 
by  a  registered  pi-oprietor.  Jiioitt  v.  AUutrdt, 

8  Ch.  D.  404  ;  26  W.  R.  415. 

By  a  verbal  omtract  made  in  July,  1877,  C. 
an  American  manafacturer,  purported  to  sell 
to  the  plaintiff  the  exclusive  right  to  sallin 
England  an  article  newt^  designed  and  then 
about  to  be  mann factored,  and  also  to  obtsin 
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sacli  protection  for  the  same  as  he  could  do 
under  English  law,  it  being  stipulated  that  the 
plaintiff  should  obtain  tl^  article  exclusively 
from  C. :  by  the  same  contract  C.  agreed  to  seU 
to  the  plaintiff  the  first  twenty  cases  of  the 
article  for  the  price  agreed  upon,  which  was  to 
cover  both  the  right  and  the  goods.  In  Sep- 
tember, 1877,  the  cases  were  delivered  in 
England  to  the  plaintiff,  who  paid  the  money 
doe  under  the  contract.  Meanwhile,  in  Angust. 
1877,  the  plaintiff  bad  obtained  registration  of 
the  design  under  &  ft  6  Vict.  c.  100,  and  the 
eopyilght  therein  was  granted  to  him  for  the 
term  of  three  years.  In  an  action  to  restrain 
the  alli^l  infringement  by  the  defendant  of 
the  plaiutifTs  copyright : — ^Held,  that  the  plain- 
tiff had  not  acqnirS  under  the  contract  the 
rig^t  to  apply  the  design  to  a  manufactured 
article,  so  as  to  entitle  iSm  to  roister  it  in  his 
own  name  under  the  act.  lb. 

Held,  also,  that  the  plaintiff's  right  (It  any)  to 
protection  could  not  have  accrued  till  the  com- 
plcti<Hi  of  the  purchase.  lb. 

4.  iNFBIKaEMENT. 

mravdoloit  Imitation— What  li.]— The  plain- 
tifib  registered  and  sold  a  design  in  braid,  applied 
to  a  boy's  jacket.  The  defendants  sold  jackets 
with  a  design  in  braid  applied  to  them,  which 
jactets  were  subetantially  ol  the  some  shape  as 
the  plaintiffs*.  The  designer  of  the  defendants' 
ornamental  jackets  had  previously  seen  the 
plaintiffs'  article : — Held,  that  the  defendants 
had  made  a  "fraudulent  imitation"  of  the 
plaintiffs'  design  within  the  meaning  of  5  6 
Vict.  c.  100,  B.  7.  Jiarron  v.  Lomai,  28  W.  R. 
973. 

A  laii  imitation  of  a  design  is  not  prohibited 
by  8.  7  ;  bat  under  the  words  "  any  such  design, 
or  any  fraudulent  imitation  thereof,"  there  may 
be  a  case  where,  although  there  are  alight  varia- 
tions, the  "design"  itsdf  has  been  applied. 
"Fraudulent  imitation"  is  equivalent  to  con- 
scious imitation — where,  that  is,  a  man  having 
the  design  before  him,  knowingly  imitates,  and 
that  imitation  is  not  sufficiently  original  to  be 
protected  as  a  fair  imitation.  lb. 

A.  registered  as  a  design  a  pattern  consisting 
ol  a  combination  of  distiiut  designs.  B.  slightly 
altered  the  combinati(m,  but  not  so  as  to  affect 
the  general  i^peanuwe  of  the  pattern  >-Held, 
that  this  was  an  infringement  of  the  copyright  in 
the  pattern.  MCrea  v.  Holdtworth,  L.  II.  6 
Ch.  418  ;  28  L.  T.  444  ;  19  W.  B.  36. 

And  see  StMwsoHh  v.  UPCrta,  L.  B,  8  H.  L. 
380,  ante  col.  631. 

When  a  sample  of  a  pattern  has  been  regis- 
tered under  21  &  22  Vict.  c.  70,  s.  6,  the  design 
will  not  be  infringed  by  an  article  produ<»d 
upon  the  same  principle,  if  different  in  style. 
2W  V.  Sjfddall,  26  L.  T.  16  ;  20  W.  R.  291. 

An  action  will  lie  for  falsely  representing  a 
pattern  under  6  &  7  Vict.  c.  66,  s.  7,  whereby  the 
party  is  damnified.  Barley  v.  Walford,  9  Q.  B. 
197;  15  L.  J.,  Q.  B.  869.  See  Bodcen  t.  2ioweU, 
fi  C.  B.  109. 

Sale  and  llaniiibotnn.]— Under  6  lE  6  Vict.  c. 
100,  the  design  protected  by  the  act  is  entitled 
to  an  injunction,  restraining  not  merely  the  sole 
but  the  manufacture  of  any  article  to  which  the 
derign  is  applied  daring  tbo  period  of  the  pro- 
tection. .u'Crac  r.  UMtmrth,  S  Do  O.  ftS. 
49C;  12  Jur.820. 


Iqjnnotlon — Z^nitable  Jitrisdietion.] — Equit- 
able jurisdiction  upon  the  34  Geo.  3,  c.  23,  is  not 
excluded  by  the  special  remedy  thereby  pro- 
vided. Independent  that  remedy,  the  statute 
vests  in  the  inventor  a  rig^it  of  property,  whicbr 
though  only  of  three  months'  duration,  equity 
will  protect  by  injunction,  if  the  title  be  satis- 
factorily established.  In  this  cose  the  evidence 
as  to  title  not  being  conclusive,  the  injunctitm 
was  dissolved,  and  an  issne  directed,  the  defen- 
dants keeping  an  account  Tbc  court  will,  itself, 
compare  and  decide  upon  all^ol  piracies  by 
inspection  where  that  can  bo  easily  and  safely 
done.   Sheriff  v.  Coatet,  1  Kuss.  &  M.  159. 

DefondanU'  Sight  to  Trial  at  Law— Effeot  of 
Boli^.] — In  a  suit  to  restrain  an  alleged  Infringe- 
ment oif  a>copyHght  in  a  <lcsign  re;^stercd  under 
the  5  &  6  Vict.  c.  lOu,  the  ilcfcndant  does  not 
lose  his  right  to  require  the  plaintiff  to  establish 
his  title  in  an  action  at  law,  although  he  delays 
doing  BO  imtil  the  hearing  of  the  cause,  and  has 
prevtously  moved  to  dissolve  upon  a  ground 
which  cannot  be  maintained.  lb. 

But  the  defendant  ordered  to  pay  the  costs  of 
motion  to  dissolve,  that  motion  being  useless, 
whatever  might  be  the  result  of  the  cause. 
XoHon  V.  yiahoU,  4  Kay  &  J.  476  ;  6  W.  B.  764. 

Pablioation  no  WaiTar.] — ^An  inventor  of  new 
designs,  publishing  and  sellii^  them  in  a  book, 
registered  under  S  &  6  Vict.  c.  100,  and  containing 

a  notice  that  persons  wishing  to  manufacture 
them  for  the  purpose  of  sale  must  have  the  in- 
ventor's permission,  does  not  amount  to  a  licence 
to  sell  articles  to  which  the  designs  have  been 
applied.  JBranchardiere  v.  Mtory,  i  Ex.  380 ; 
18  L.  J.,  Ex.381. 

The  book  does  not  require  to  be  stamped  with 
the  letters  mentioned  in  6.  4.  lb. 

Pleading.]— A  plea  that  the  plahitiff  was  not 
before  or  attiie  time  of  registration,  the  inventor 
or  proprietor  of  the  design  mentioned  in  tJie 
decoration  to  have  been  registered  under  6  &  7 
Vict.  c.  65,  does  not  put  in  issue  the  question 
whether  the  design  was  the  subject  of  a  cer- 
tificate of  registration  under  that  act.  MillvMen 
T.  Pieien,  1  C.  B.  799 ;  14  L.  J.,  C.  F.  264  :  1» 
Jur.714. 


D.   BNGRAVINQS,  PICTURES, 
PHOTOaRAPHS,  AO. 

1.  BHQBAVnrGB  AJXD  PMNTS. 

Statute.]— The  Act  8  Geo.  2,  c  13,  is  not  con- 
fined to  works  of  invention  only,  but  means  the 
designing  or  engraving  anything  that  is  already 
in  nature.   Slackuxll  v.  Harper,  2  Atk.  93. 

A  print  published  of  any  building,  house,  or 
garden,  falls  within  this  act.  lb. 

The  property  in  the  print  vests  absolutely  in 
the  engtarer,  though  the  day  of  puUication  f» 
not  mentioned  In  it.  lb. 

Insaription  of  Kame  and  Date.]— In  order  to- 

sustain  an  action  for  pirating  prints  the  pro- 
prietor's name,  and  the  date  of  tbc  publication, 
must  appear  on  the  origiual  print,  pursuant  to  8- 
Geo.  2,  c.  13 :  hut  it  is  not  necessary  that  the 
designation  of  proprietor  should  bo  otlfTed  to  the 
name.  Neioton  v.  Coio'te,  12  Uoorc,  457  :  4  Blnir 
234  ;  5  L.  J.  (03.)  C.  P.  159  ;  29  11.  i;.  541. 
17o  action  can  be  maiutained  for  pimting  a 
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print,  where  the  date  of  the  first  pnblfcation  has 
not  been  engraved  on  the  piste,  according  to  8 
<Jco.  2,  c.  13, 9.  1  ;  the  performance  of  the  direc- 
tion precedent  to  the  right  of  property  Testing 
in  the  proprietor.  Bmokt  y.  Otei,  4  N.  &  U. 
C52  :  3  A.  &  E.  138 ;  1  H.  fc  W.  129 ;  4  L.  J., 
K.  B.  U4. 

Tlic  assignee  of  a  print  may  maintain  an 
action  on  1 7  Ueo.  3,  c.  57.  against  any  person  who 
pirates  it.  llumptvn-v.  Sgiiumdt,6Tt!rm  Bep.  41  ; 
2  B.  B.  526. 

In  such  an  action,  it  is  not  necessary  to  prodncc 
the  plate  itself  in  evidence;  one  of  the  prints 
taken  from  the  original  plate  is  good  evidence,  lb. 

The  <1ate  must  always  appear  on  the  print  Ih. 

In  onler  to  avail  himself,  by  his  plea,  of  the 
provisions  of  the  8  Geo.  2,  c.  13,  s.  1,  and  17  Geo. 

c,  57,  prohibiting  jxji-sons  from  engraving  any 

Iirint,  without  the  consent  of  the  proprietor  first 
lad  in  writing,  it  is  neccK'viry  for  a  tlefcndant  to 
aver  that  the  date  and  name  of  the  proprietor 
vcrc  truly  engraven  on  each  plate,  and  printed  on 
«vei7  Bucb  print,  according  to  the  proviskms  of ' 
that  statute.  Odnaghi  t.  Ward,  12  L.  J.,  Q.  B.  1  ; : 
<;  Jnr.  969.   And  see  Oraret    A$^9rd,  bif  ro.  ' 

ninstnted  Catalogue — Book  of  Engraviiigs.] 

— The  plaintiffs,  who  were  upholsterers,  pnb- 
lisboil  an  illustrated  catalogue  of  articles  of 
furoftarc,  which  was  duly  registered  under  the 
Copyriglit  Acts  os  a  book.  The  illustrations 
were  engmved  from  original  drawings  made  by 
artists  employed  by  the  plaintiffs,  but  the  book 
contained  no  letterpress  of  such  a  description 
as  to  be  the  subject  of  copyright,  and  it  was 
not  publi^ed  for  sale,  but  was  used  by  the 
platntifb  as  an  advertisemcDt  The  defendants 
published  an  illustrated  catalogue,  many  of  the 
illustrations  in  which  were  copied  from  those  in 
the  plaintiffs'  book  Held,  that  the  plaintiffs 
were  entitled  to  an  injunction  restraining  the 
defendants  from  publishing  anycatak>guc  con- 
taintng  illustrations  copied  from  the  plaintiffi' 
book.  Maple  t.  Junior  Army  and  A'ary  Stores, 
52  L.  J..  Ch.  67  ;  21  Cb.  D.  3G'J  ;  47  L.  T.  689  ; 
81  W.  R.  70— C.  A. 

A  collection  of  prints  published  together  in  a 
volume  is  a  book  within  the  meaning  of  the 
Copyright  Acts,  and  the  proper  subject  of  copy- 
right, tuough  it  contains  no  such  letterpress  as 
could  be  the  snbject  of  copyright,  and  it  mokes 
no  difference  that  the  book  is  not  published  for 
sale  but  only  used  as  an  advertisement,  (kihbetl 
T.  Wuodward  (L.  R.  14  Eq.  407)  overruled.  Ih. 

B.  published  a  book  containing  letterpress, 
llkistrated  by  wood  engravings,  printed  on  the 
aiune  paper  at  the  8.ame  time.  A.  published  a 
irimilar  book,  with  different  letterpress,  but  con- 
taining pirated  copies  of  the  wood  engravings. 
B.,  upon  motion  for  an  injunction,  proved  that 
he  had  comphed  with  the  requisitions  of  the  5  & 
6  Vict,  c.  45,  but  he  had  not  compliol  with  the 
8  Geo.  2,c.  13,  by  printing  the  dateof  ptiblication 
and  name  of  the  proprietor  on  each  copy : — 
Held,  that  the  6  &  6  Vict,  c  45,  extended  to  the 
wood  engravings  equally  with  the  letterpress,  and 
the  ooUrt  gronted  an  injunction.  Bogue  v. 
Hovttton;  5  De  O.  &  S.  267  ;  21  L.  J.,  Cb.  470  ; 
16  Jar.  S72. 

IIliiitTftttsu  to  Book.] — Copyright  In  a  book 
of  which  A.ta  the  proprietor  registered  under  the 
Copyi-ight  Act,  1842,  will  not  protect  drawings 
the  art  copyright  of  which  is  not  vested  in  him, 
though  such  drawings  fornish  the  iUustrations  of 


the  book.  Orare  v.  Newman  (44  L.  J.,  Ch.  298  ; 
L.  R.  19  Eq.  623)  distingnisbcd.  Petty  v.  Tamler, 
06  L.  J.,  Cb.  2U9  [18971  1  Ch.  465  ;  76  L.  T. 
546;  45W.  B.299. 

Dnder  the  Fine  Arts  Copyright  Act,  1862,  no 
agreement  in  writing  is  required  to  be  made  or 
entered  on  the  register  in  order  to  vest  the  copy- 
right in  the  person  "  for  or  on  Those  taehaU^  » 
drawing  is  made.  lb. 

Infdagaaunt  of.] — It  is  no  [rfracy  of  one  en- 
graving, to  make  another  from  the  original  pic- 
ture.  Sert»ger  v.  Wkeble,  S  Staric  548. 

DioTUU  «(.]— A.  made  a  copy  a  print  in- 
vented by  B.  in  colours,  and  of  urge  dimcn&i<}ns, 
and  exhibited  it  as  adiorama.  A  court  of  equity 
refused  to  restrain  the  exhibition  until  the  right 
had  been  established  by  law.  Marti*  v.  Wrigktt 
6  Sim.  297. 

FhotograiUng— Seffiitration.]  —  C<^yiiig  a 

print  by  the  process  of  photograpny  is  within  17 
Geo.  3,  c.  57,  and  the  proprietor  of  such  print, 
who  has  a  copyright  therein  by  8  Geo.  2,  c.  13, 
and  7  Goo.  3,  c.  38,  can  therefore  maintain  an 
action,  under  17  Geo.  3,c.  57,  against  anyone  who 
publishes  such  photographic  copy  contrary  to 
that  statute.  GraveJt  v.  Athfard,  36  L.  J.,  O.  P. 
139  ;  L.  B.  2  C.  P.  410  ;  16  L.  T.  98  ;  16  W.  R. 
498— Ex.  Ch. 

It  is  suflBcient  compliance  with  8  Geo.  S,  c.  13, 
as  to  printing  the  name  of  the  proprietor  on  each 
print,  for  the  name  of  the  proprietor  to  be  on  the 
publication  line  of  the  print,  without  an  expren 
Btatomout  there  that  he  is  such  proprietor.  lb. 

Where  the  statrancnt  on  the  print  was,  "Pub- 
lished by  Henry  Graves  &  Company,  May  1, 1861, 
Printsellers  to  the  Queen,  6,  Pall  Mall,"  and  it 
was  proved  that  Henry  Graves  was,  in  fact,  the 
s>le  proprietor: — Held,  that  the  name  of  the 
proprietor  was  sufficiently  shown  to  satisfy  8 
Geo.  2,  c.  13.  2b. 

The  piracy  of  a  picture  or  an  engraving  by 
the  process  of  photography,  or  by  any  other  pro- 
cess, mechanical  or  otherwise,  whereby  copies 
may  be  indefinitely  multiplied,  is  within  8  Geo. 
2,  c  13,  7  Geo.  3.  c.  ,18,  and  17  Geo.  3,  c.  57. 
Gambart  v.  Ball,  14  C.  B.  (N3.)  S06 ;  32  L.  J., 
C.  P.  166  ;  9  Jut.  (na)  1059  ;  8  L.  T.  426 ;  11 
W.B.699. 

Wool  Pattern  taken  fkvm  Sagravlng.]— D., 

the  proprietor  of  a  periodical,  pubhsbed  with 
his  Christmas  number  a  pattern  for  wool-work, 
consisting  of  the  figures  in  MUlais*  picture, 
**  The  Huguenot,"  wit£  a  different  background. 
The  pattern  appeared  not  to  have  been  taken 
fnnn  the  origiml  picture,  but  to  have  been  made 
by  help  of  a  fine  engraving  published  in  1857. 
The  pattern,  as  usuu  in  patterns  of  this  kind, 
was  a  mosaic  built  up  of  small  coloured 
squares.  B.,  who  was  the  owner  of  the  copyright 
in  the  engraving,  but  was  not  owner  o/t  the 
picture,  issued  a  circular :  "  Wc  give  you  notice 
that  if  you  sell,  &c.  any  copy  of  our  subject  'The 
Huguenot'  without  the  stamp  or  imprint  of  oor 
firm,  in  whom  the  sole  subsisting  copyright 
exists,  that  all  such  imstompod  copies  are  imita- 
tions ami  unlawfully  made."  D.  thereupon 
brou^t  an  action  against  B.  for  damages,  and 
an' injunction  in  respect  of  the  alleged  slander 
of  his  title.  B.,  by  counterclaim,  claimed  an 
injunction  ogdinst  the  sale  of  the  pattern,  and 
praalLies  in  respect  of  the  infringement  oic  bis 
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o^jri^t :— Held,  by  Bacon,  T.-C,  that  the 
pattern  was  an  infringement  of  B.'s  copjright, 
and  that  he  was  ^titled  to  thestatatory  penalty 
of  6$.  for  every  copy  boIU  by  D.  Bat  .held,  on 
appeal,  that  a  pattern  of  this  description  was  not 
a  copy  of  the  engraving  within  the  meaning  of 
7  Ooo.  3,  a  38,  and  17  tico.  3,  c.  57,  as  it  did  not 
eopv  or  imitate  anything  whic^  constituted  the 
wo»  of  the  engrarcr ;  and  that  the  coonter- 
claim  ought,  therefore,  to  hare  been  dismiBsed. 
J)ieks  T.  BrwJcM,  49  L.  J.,  Ch.  812 ;  16  Ch.  D.  22 ; 
43  L.  T.  71  ;  29  W.  B.  87— C.  A. 

Held,  also,  that,  as  the  circular  might  reason- 
ably be  understood  to  allege  as  a  matter  of  fact 
that  B.  had  sndi  a  right  to  the  design,  as  dis- 
tingnished  from  the  engraving  of  "  The  Hngae- 
Dot,"  as  to  make  any  reproduction  of  it  in  any 
tonn  an  infringement  of  his  right,  D.  could  have 
maintained  his  action  if  any  appreciable  injury 
to  his  trade  from  the  circular  bjad  been  proved. 
lb.   Sec  also  latctu  v.  Gtohe,  post,  coL  640. 

PxlBti  firam  lawful  FUta.]— A.  "being  em- 
ployed by  B.  to  engrave  plates  from  drawings 
bdonging  to  B.,  took  o£E  from  the  plates  bo  en- 
graTed  by  htm  a  number  of  proof  impressions, 
which  he  retained  for  his  own  use.  A.  after- 
wards became  banknipt,and  the  proofs  of  which 
he  bad  so  possessed  hteisdf  were  advertised  by 
his  assignees  (or  sale : — Held,  that  neither  he 
was  nor  were  his  assignees  liable  to  an  action 
(or  having  disposed  d  pirated  prints  without  the 
consent  of  the  proprietor,  inasmuch  as  the  17 
Geo.  3,  c.  57,  applied  to  impressions  of  engravings 
pirated  from  other  engravings,  and  not  prints 
t^sen  from  a  lawful  plate.  Murray  t.  Mmth,  1 
B.  &  Ad.  804  ;  9  L.  J.  (o.s.)  K.  B.  111. 

Property  In  Blooks.] — The  drawings  on  the 
blocks  from  which  illustrations  of  a  book  were 
engnivetl  were  sketched  by  the  author  of  the 
drawings  himself  : — Held,  that  having  regard  to 
the  terms  of  the  agreement,  the  blocks  them- 
aelvcs  were  not  the  property  of  either  the  authors 
(one  of  whom  sketched  the  drawings)  nor  of  the 

Eiblishii^  firm,  but  that  the  snccessois  of  the 
tter  were  not  entitled  to  bold  them  against,  but 
most  deliver  them  up  to,  the  former.  Sole  v. 
Bradbury,  48  L.  J.,  Ch.  673  ;  12  Ch.  1).  836  ;  41 
L.  T.  250  ;  28  W.  R.  39. 

Qoeitioii  fbr  Jory.] — In  an  action  for  pirating 
an  engraving,  brought  under  17  Geo.  .1,  c  67, 
which  gives  a  right  of  action  EKainst  any  one 
wlio  shall  copy  any  print  in  the  whole  or  in  part, 
by  varying,  adding  to,  or  diminishing  from,  the 
main  design,  the  judge  directed  the  jury  to  con* 
uder  whether  the  defendant's  engraving  was 
substantially  a  copy  of  the  pontiff's: — Held, 
that  this  direction  was  correct.  Moore  t.  Clarke, 
9  M .  &  W.  622  ;  6  Jur.  648. 

Who  Liable.] — ^The  mere  seller  or  pablisher  ol 
n  {nrated  copy  of  a  print,  is  liable  to  an  action 
muter  17  Geo.  3,  c,  67,  although  not  an  exact 
copy  of  the  original,  and  though  the  wUer  did 
not  know  it  to  be  a  copy.  West  v.  JVoiuru,  1 
D.&R.400;  6B.&Ald.  737;  24  R.  R.  541. 

A  person  having  a  copyri^tinapriutoran 
engraving  may  maintain  an  action  against  a 
person  for  selling  pirated  copies  of  it,  thoagh 
such  person  has  no  knowledge  that  the  prints 
are  pnacies.  ffambart  t.  Sunnter,  5  H.  ft  N. 
6;  29  L.  J.,  Ex.  9S ;  S  Jar.0!r.B.)U09;  8W.B. 
27. 


Limitation  of  Aotloa.]— The  limitation  of 
three  months  to  any  action  on  sait  brought 
under  8  Geo.  2,  c.  13,  does  not  apply  to  the  action 
for  damages  given  by  17  Geo.  &  o.  67.  Grave* 
V,  Mercer,  16  W.  R.  790. 

2.  FlOTUBBB  AUTD  PHOTOGRAPHS. 

Common  I«w  Bight— FnbUoation.]— At  com- 
mon law,  a  painter  has,  before  publication  of  his 
picture,  a  right  to  prevent  any  person  from  copy- 
ing it.  Tkriterv.  RnMnton,  10  Ir.  Ch.  K.  121. 
Affirmed  on  appeal,  10  Ir.  Ch.  R.  510. 

The  owner  of  the  picture  who  has  purchased  it 
from  the  painter  has  the  same  right  lb. 

But  after  publication,  that  right  is  lost.  lb. 

The  sole  of  a  picture  is  not  a  publication  of 
it.  lb. 

The  publication  of  a  wood  engraving  in  a. 
magazine,  with  an  article  describing  the  picture^, 
is  not  a  publication  of  the  picture  itself.  lb. 

The  exhibition  of  a  picture  at  a  public  exhibi- 
tion or  gallery,  where  copying  it  wmild  not  be- 
pennitted,  is  not  a  publication  of  the  picture, 
nor  is  the  exhibition  of  the  picture  for  the  pur- 
pose of  obtaining  subscribers  to  an  engraving  of 
it.  lb. 

One  employing  a  painter  to  draw  a  drawing  is- 
not  entitled  to  the  protection  of  stut.  8  Geo.  2, 

0.  13.   JefftT^M  T.  Maldadit,  AmU.  164. 

What  Drawings  may  be  the  rabject  ot—Uh- 
■enes  of  Artiitio  Keric.]— The  plaintiffs  were  a 
firm  of  printers.  J.,  a  member  of  the  firm, 
conceived  the  idea  of  printing  and  publishing 
cards  bearing  a  representation  of  a  hand  hold- 
ing a  pencil  in  the  net  of  completing  a  cross 
within  a  square,  with  a  view  to  such  cards 
being  used  at  parlia.'uentary  and  other  elections 
(or  the  guidance  and  instruction  of  illiterate 
voters  in  the  marking  of  their  ballot  papers.  J., 
being  unable  to  draw,  employed  an  artist  in  the 
service  of  the  firm  to  make,  onder  his  directions, . 
a  drawing  of  the  representation  above  described. 
The  plaintiffs  registered  the  drawing  under  the 
Copyright  (Works  of  Art)  Act,  18G2,  and  in  the 
memomndum  statctl  J.  to  be  the  author  of  the 
drawing.  Subsciucntly  the  defendants  pub- 
lished similar  cards  with  a  hand  holding  a  pencil 
in  the  act  of  completing  a  cross  in  a  particular- 
square  of  a  voting  paper.  The  hand  on  the- 
defendants'  cards  was  in  a  slightly  different 
position,  but  the  idea  was  taken  from  the  plain- 
tiffs' cards.  Neither  the  plaintiffs  nor  the 
defendants'  drawings  were  of  any  artistic  merit : 
— Held,  that  an  action  for  infringement  of  copy- 
right could  not  be  mabitained,  on  the  groimds  : 

1.  That  the  plaintiffs' drawing  was  so  far  not  tho 
subject  of  copyright  that  it  wna  not  entitled  to  - 
protection  against  an  imitation  which  was  not 
an  exact  reproduction.  2.  That  J.  was  not  the 
author  of  the  drawing,  and  that  the  rosnstratiun 
was  consequently  void.  Kenrick  v.  Latorenoe, 
25  Q.  B.  D.  99  ;  38  W.  B.  779. 

Landseapes.] — A  party  may  be  the  designer- 
and  inventor  of  a  plan  within  the  7  Geo.  3,  c.  38, 
although  he  may  not  himself  be  able  to  exccato 
it ;  and  a  bird's-eye  view  of  a  locality  is  n  land-  - 
scape  within  that  act,  and  as  such  docs  not. 
require  to  be  registered  at  Stationers*  Hall  nndcr- 
5  &  6  Vict.  c.  45.   Stanmrd  v.  ILtrr'mn,  24 
L.T.570;  19  W.  R.  811. 

A  bird's-eye  view  of  a  seat  of  war  is  a  book 
within  5  ft  6  Vict.  c.  46,  s.  2,  and  no  copyrij^. 
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can  be  acquired  in  it  nnleas  it  is  r^terad  at 
Stationers'  Jfnll  under  the  protection  S  that  act. 
Stamuird  t.  Zee,  40  L.  Ch.  489  ;  L.  B.  6  Ch. 
a4e ;  24  L.  T.  469  ;  19  W,  R.  615. 

"Book"— "fliMet  of  LettttT-Pnif  "— Paiutod 
Card.] — A  motion  was  made  by  the  plaintifEs  to 
restrain  the  infringement  of  their  copTrif^ht  in  a 
certAia  picture  or  publication  which  consisted  of 
a  gloved  hand  painted  on  a  card  cut  to  the  exact 
«ize,  and  showing  the  back  and  palm  of  the 
hand.  The  card  opened  book-wisc,  and  on  the 
inside  was  represented  on  the  palm  of  the  hand 
the  lines  of  life  of  palmistry,  and  on  the  back 
xst  the  hand  some  verses.  The  pictore  had  been 
painted  and  the  verses  written  by  different  per- 
sona.. It  was  registered  in  February,  1891,  under 
the  Copyright  Acts,  1842  (books)  and  1862 
(works  of  art).  The  defendants  had  issoed  a 
similar  card  with  advertisementH  <tf  their  goods 
printed  on  it : — Held,  that  the  defendants'  card 
was  a  copy  of  the  plaintiffs'  ;  that  the  plaintiffs' 
work  was  well  registered  under  the  Act  of  1842 
as  a  "  ^eet  of  letterpress,"  and  under  the  Act 
of  18A2  as  a  painting ;  and  that  the  certificates 
of  registration  were  prim&  facie  proof  that  the 
plointifiB  were  prc^etors,aiid,  that  the  plaintiffs 
were  entitled  to  an  interim  injunction.  SUde$- 
fieimer  v.  Dunn,  64  L.  T.  462. 

Pbotc^n^liing  similar  Onmps.  J  —  A.,  the 
painter  of  a  pictore,  sold  it  to  B.,  who,  for  a 
vida^le  oonsMeration,  agreed  to  sell  to  C.  the 

sole  right  to  make  and  publish  an  engraving  of 
the  picture,  and  to  exhibit  it  for  short  periods  at 
any  of  the  principal  towns  cither  in  Orcat  Britain 
or  Ireland,  in  order  that  C.  might  obtain  sab- 
scribers,  and  otherwise  derive  a  full  advanbige 
in  the  publication  and  sale  o£  the  engraving. 
The  picture  having  been  exhibited  for  that  pur- 
pose, D.  arrangc<l  in  his  own  studio  a  group, 
which  bore  an  exact  resemblance  to  the  picture, 
and  took  photographs  for  the  stereoscope  (coloorcd 
so  as  to  correspond  with  the  picture),  which  he 
published  and  sold  : — Hckl,  that  C.  was  entitled 
to  an  injunction  to  restrain  the  publication  and 
sale  of  the  photogmphs,  if  the  picture  hod  not 
previously  been  publishctL 

But  it  appearing  that  the  picture  had  been  pre- 
Tiously  exhibited  at  the  Royal  Academy,  Ijondon, 
and  at  the  Muiclicstcr  Exhibiton  of  1857,  the 
court  referred  it  to  the  master  to  inquire  whether 
there  were  rules,  resolutions,  bje-laws  or  regulfl- 
tions  to  prevent  the  tokii^;  of  ethics,  sketches  or 
«lrawings  of  pointings  or  works  at  art  sent  there 
im  exhibition.   'JVmer  t.  BabiiuOH,  supra. 

Co^  of  Central  Figure  of  Pletore  —  Benti- 

mant  of  Picture.  | — Where  a  picture  contains  a 
■direct  ciipy  of  a  substantial  portion  of  a  copyright 
wonl,  that  substantial  portion  conBtitutca  an 
infringement  if  it  is  a  copy  in  the  ordinary  sense, 
and  particularly  where  the  sentiment  expressed 
in  the  copyri;;ht  picture  has  also  been  embodied. 
Jiroohs  V.  Religiovs  Tract  Society,  45  W.  R.  476. 

P^ting — Tableau  Tivant — InfHoganent] 

— ^To  rainstitnte  an  infriogsment  of  the  copy- 
right of  a  painting  under  section  1  of  the  Copy- 
right Act,  1862,  the  reproduction  must  be  some- 
thing which  is  itself  in  the  nature  of  a  picture, 
and  accordingly  a  tableau  vivant  after  a  paint- 
ing, 80  far  as  it  consists  of  a  merely  temporary 
arrangement  of  living  figures,  is  not  a  reproduc. 
tion  of  the  pointii^  or  the  design  thereof  within 
-the  prohibitifOi  tA  the  section.   Uaitftiaengl  t. 


Empire  Palace  (No.  1),  63  L.  J.,Ch.417j  [1894] 
2  Ch.  1  ;  7  B.  376  ;  70  L.  T.  459  ;  42  W.  k  454 
— C.A. 

  Tableau  Virant  —  Sough  Sksteh  la 

Vewipaper.j — A  sketch  in  a  daily  illustrated 
newspaper  of  a  tableau  vivant  representing  a  pic- 
ture may,  though  the  tableau  does  not,  constitute 
an  infringement  of  the  copyright  of  the  picture, 
within  the  meaning  of  section  1  of  the  Fine 
Arts  Copyright  Act,  1862  ;  but  whether  it  does 
or  does  not  is  a  question  of  fact,  and  depends 
upon  whether  or  not  the  sketch  can  fairly  and 
reasonably,  and  as  it  would  be  judged  by  a  jury, 
be  considered  a  copy  or  reproduction  of  the  pic- 
ture or  of  the  design  thereof.  Hanfttaengi  v. 
Empire  Palace  (No.  2),  63  L.  J.,  Ch.  681  ;  7  B. 
385 ;  [1894]  3  Ch.  109  ;  70  L.  T.  854  ;  42  W.  B. 
G81— C.  A.  Affirmed  in  H.  L.,  64  L.  J.,  Ch.  81  ; 
a  B.  88. 

Owner  Miigning  fbr  Purpose  of  Bngraving.] — 

When  the  owner  of  the  copyright  of  a  painting 
assigns  the  copyright  for  the  purpose  of  produc- 
ing an  engraving  of  one  size,  the  right  of  pro- 
ducing copies  of  the  painting  in  other  ways,  or 
by  engravings  of  other  sizes,  remains  in  him  and 
can  he  assigned  by  him  to  any  other  person. 
£tf^«  T.  Omke,  IS  Ch.  D.  872  ;  42  L.  T.  180  ; 
23  W.  a  439. 

Infiingemsnt  hf  AsaigBee  for  partlevlar  Pnr. 
pose.]  —  And,  if  the  assignee  of  the  right  of 
copying  a  painting  in  a  particuhir  way  ^egcs 
that  some  other  publication  is  an  infringement 
of  bis  copyright,  the  onus  is  on  him  to  show  that 
that  publication  has  been  taken  from  his  copy, 
and  not  from  the  original  painting.  lb. 

LiosBoe  to  zeprodiuw  Imitation.] — The  as- 
signees, duly  registered,  of  the  copyright  in  a 
picture  sold  to  the  plaintiff  the  sole  rigbt  to 
reproduce  it  in  chromo  for  two  yean.  This 
agreement  of  sale  was  not  n^istand.  While  it 
was  in  force  the  defendant  published  the  same 
subject  by  chromo-lithography,  independently, 
not  directly  copying  plaintiff's  chromo-litbo- 
gTAph.  The  plaintiff's  chromo-litht^raph  plate 
was  not  engraved  with  the  name  of  the  pro- 
prietor or  date  of  publication,  as  required  by  the 
aa  15  &  16  Vict.  c.  12,  s.  14.  It  was  objected, 
that  the  plaintiff  could  not  recover  damages 
from  the  defendant  for  piracy  of  his  copyright, 
because,  first,  the  plaintifTs  chromo  was  not 
duly  engraved ;  and  secondly,  there  was  no 
registration  of  the  assignment  to  the  plaintiff 
within  25  26  Vict,  c  68.  But,  held,  on  the 
first  point,  that  the  copyright  in  the  original 
picture  had  been  violated  by  the  production 
of  the  defendant's  chromo-uthograph,  which 
was  not  simply  an  imitation  of  the  plaintiff's 
cbromo-Iitbograph ;  and  on  the  second  point, 
that  the  plaintiiS  was  not  an  assignee  of  the 
copyright  within  the  meaning  of  the  act,  Init 
a  licensee  to  reproduce  an  imitation  of  the 
picture,  as  to  whose  license  no  registration 
is  required.  Tuck  t.  GtHton,  51  L.  J.,  Q.  B. 
363. 

Piotura— lioenee  to  Copy.]— The  author  of  a 
picture  wrote  a  letter  to  the  art  critic  of  the 
"  Queen,"  an  illustrated  paper  belonging  to  the 
defendant,  in  which,  after  stating  that  a  sketch 
of  the  picture  bad  appoircd  in  another  news- 
paper, uie  said,  "I  do  not  know  if  that  would 
prevent  tiie  ■  Queen '  people  liking  to  h&Te  it. 
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The  original  picture  ii  aU  bnt  Mid  to  another 
newspaper  for  a  Chriattnaa  numher."  She  vent 
on  to  say  that  she  was  only  selling  the  colour  copy- 
right, and  retained  the  right  to  reproduce  in 
tnoaochrome,  and  that  K.  &  Co.  had  the  picture 
in  their  poBsession,  and  had  undertaken  all 
negotiatioDs.  A  sketch  and  photograph  of  the 
picture  were  encloaed.  .The  author  sbcHlly-after-' 
wards  sold  the  entire  copyright  to  E.  &  Co., 
without  notice  of  the  letter  : — Held,  that  the 
letter  did  not  operate  as  a  license  to  the  defen- 
dant  to  reproduce  the  picture  in  monochrome. 
London  Pricing  Alliance  r.  Cox,  60  L.  J., 
Ch,  707  ;  [1891]  3  Ch.  291 ;  65  L.  T.  60— C.  A. 

B^iatration— AMignment.]— K.  U  Co.,  after 
the  aasignmcnt  to  them,  wrote  a  letter  to  A. 
accepting  a  proposal  that  they  should  produce 
ioc  A.  a  large  number  of  copies  of  the  picture  at 
a  price  per  thousand,  "whicm  price  includes  sole 
amd  entire  copyright" ;  the  copies  to  be  delivered 
some  within  five  and  the  rest  within  seven 
months ;  payment  to  be  by  Inlls  of  five,  six,  and 
seven  months  from  delivery  of  goods,  a  further 
price  to  be  paid  for  the  picture,  E.  &  Co.  to 
insure  it  and  take  all  rislu  during  the  progress 
<rf  the  work.  E.  Co.  were  snbseqaently  regis- 
tered as  proprietors.  In  an  action  1^  A.  and 
K.  ft  Co.  for  infringement  of  the  copyright : — 
Held,  that  A.,  not  being  registered  as  proprietor, 
conld  not  maintain  the  action,  and  (diss.  Liudl^, 
LJ.),  that  the  letter  of  K.  &  Co.  to  A.  operated 
as  an  assignment  of  the  copyright  to  A.,  and  that 
K.  Co.  having  thus  ceased  to  be  proprietors, 
thef  r  subsequent  registration  as  such  was  invalid, 
and  that  thOT  likewise  could  not  maintain  tiie 
action.  Zondon  PrinHng  Mlianee  t.  Gmb,  supra. 

 BewriptiDiL]— The  object  <rf  the  25  ft  S6 

Tlct.  c.  68,  is  that  enong^i  should  be  stated  in 
the  r^jister  of  copyright  to  identify  the  picture, 
&c.,  and  whether  the  description  of  the  subject 
matter  is  sufficient  for  this  purpose  is  a  question 
of  fact  for  the  tribnnaL  Oratet  v.  Beeu,  Beal, 
Bb  parte,  9  B.  ft  S.  395  ;  37  L.  J.,  Q.  B.  161  ; 
L.  H.  S  Q.  B.  387  ;  18  L.  T.  285 ;  16  W.  &  85S. 

It  Is  no  defence  that  the  copy  was  made  or 
sold  under  a  boD&  fide  belief  tluit  the  consent 
of  the  proprietor  had  been  obtained,  though  it  is 
ground  for  the  infliction  of  a  merely  nominal 
penalty.  Ih. 

It  is  immaterial  whether  the  copy  of  a  painting, 
drawing,  or  photograph,  as  t^e  case  may  be,  is 
made  by  means  of  a  painting,  or  of  a  drawing,  or 
of  a  photograph.  lb. 

If  the  design  of  a  picture  is  made  in  violation 
of  the  statute,  it  is  immaterial  whether  this  is 
done  directly  from  the  original,  or  indirectly 
thrcmgh  the  medium  of  a  copy.  lb. 

B^liatration  ot  the  proprietorship  of  the  oopy- 
right  of  a  painting  is  only  primft  facie  evidence 
of  title,  and  may  be  rebutted  by  the  terms  of 
the  assignment  of  the  copyright  to  the  person 
who  has  made  the  registration.  Lucat  v.  Cooke, 
ciqna. 

 Expnngiay  Entries.] — An  information 

was  laid  by  0-.  against  W.,  otiatging  that  he,  not 
being  the  pn^rietor  of  copyright  in  certain 
paintings  and  photographs  mentioned  in  the 
information,  bad  unlawfully  sold  copies  thereof. 
At  the  hearing,  certified  copies  of  entries  in  the 
register  k^t  under  25  ft  26  Vict.  c.  68,  were 
prodotwd  as  proof  that  0-.  was  the  proprietor  of 
the  paintings  and  photographs.  Thephotograplis 
were  copies  of  engravings  made  for  Q.  frtnu 


engravings  of  which  he  was  the  proprietor.  The 
description  of  one  of  the  paintings  in  the  raster 
was,  "A  piper  and  a  pair  of  nutcrackers,"  with 
the  name  of  the  painter.  Sir  E,  Landseer,  R.A. 
W.  was  convicted,  and  G-.  subsequently  applied 
under  6  ft  6  Vict.  c.  45,  s.  14,  to  have  the  entries 
expunged : — Held,  first,  that  Q.  was  not  a 
pOTBon  vho  could  deem  himself  "aggrieved" 
within  the  meaning  of  that  section.  WtUier, 
Ex  parte,  Oravett  In  re,  89  L.  J.,  Q.  B. 
31. 

Held,  secondly,  that  the  entries  were  not  in* 
valid  by  reason  of  their  not  showing  that  the 
author  or  former  proprietor  had  roistered  in 
addition  to  O.  lb. 

Held,  thirdly,  that  the  description — "A  piper 
and  a  pair  of  nutcrackers  " — was  not  so  uncwtain 
as  that  the  court  would  upon  the  application  of 
G.  expunge  the  entry.  Jo. 

There  maybe  copyright  in  a  photograph  taken 
from  an  engraving  of  a  painting.  Ih. 

 Bight  of  Afltion  before  Plaintiff's  Begia- 

tratlott.]— The  act  25  ft  26  Vict.  c.  68,  provides 
for  r^istration  of  proprietorship  and  assign- 
ments of  copyright  in  paintings,  and  enacts  that 
no  proprietor  of  any  such  copyright  shall  be 
entitled  to  the  benefit  of  the  act  until  registra- 
tion, and  no  action  shall  be  sustainable,  nor  any 
penalty  be  recoverable,  in  respect  of  anything 
done  before  registration. — Semble,  a  registered 
proprietor  cannot  sue  for  offences  under  the  act 
committed  when  an  earlier  proprietor  was  on  the 
register.   Dapuy  v.  Bilket,  48  L.  J.,  Ch.  682, 

In  an  action  under  the  above  act  seeking 
penalties,  an  injunction  and  other  relief  in 
respect  of  unlawful  repetitions  of  a  picture,  the 
main  object  of  the  suit  being  the  recovery  of 
penalties ; — Held,  that  the  pluntiSs  ought  not 
to  be  permitted,  upon  the  facts  appearing  at  the 
trial,  to  raise  a  claim  for  relief  under  the  same 
statute  in  respect  of  unlawful  sales,  that  case 
not  being  made  by  their  pleadings.  lb. 

 Bale,  after  Bsgistration,  of  Copies  made 

before  Bsgistration.]— The  plaintiiXs  were  the 
owners  of  a  drawmg  which  they  entrusted 
in  confidence  to  the  defendant  ia  Oermany  to 
produce  certain  copies.  The  defendajit  executed 
the  work,  and  also  made  other  copies  for  himself 
and  sent  them  to  England.  SuoeequenUy  the 
plaintiffs  registered  their  copyright  in  the  draw- 
ing under  25  ft  26  Vict,  c  68.  After  such  regis- 
tration  the  defendant,  vrithont  the  consent  of 
the  plaintiffs,  sold  the  copies  which  he  had  made 
for  himself  and  sent  to  England  before  the  re- 
gistration. In  an  action  by  the  plaintifib  for  an 
injunction  and  to  recover  penalties  and  damages, 
nnder  the  25  ft  26  Vict  c  68,  ss.  6  and  11 : — 
Held,  that  the  plaintiffs  were  entitied  to  an 
injunction  and  damages  for  breach  of  contract 
and  good  faith,  and  (diss.  Lopes,  LJ'.)  to  an 
injunction,  damages,  and  delivery  of  pirated 
copies  nodor  the  statute,  notwithstanding  that 
by  8.  4  no  proprietor  was  to  be  entitled  to  the 
benefit  of  the  act  until  re^tration,  and  no 
action  was  to  be  sustainable  in  respect  of  any- 
thing done  before  registration ;  but  were  not 
entitled  to  penalties,  on  the  ground  that  pro- 
duction abroad  is  not  unlawful  within  the  mean- 
ing of  s.  6.  Tvfk  V.  Prietter,  56  L.  J.,  Q.  B.  658 : 
19  Q.  B.  D.  629  ;  86  W.  R.  93  ;  53  J.  P.  313— 
C.  A.   Reversing  57  L.  T.  110. 

 Designation  of  Firm.] — Where  prints,  en- 
gravings, and  similar  articles  are  the  pn^iertj  of 
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a  trndiog  finn,  the  proprietorship  is  soflBcIcntly 
designated  for  the  purpose  of  obtaining  the  pro- 
tection of  the  Copyright  of  Designs  Act  (8  Geo. 
2,  c  13),  8. 1,  by  printing  upon  them  the  trading 
name  of  the  firm,  even  though  it  does  not  con- 
tain the  names  of  bU  the  paHnors  in  the  basiness. 
Boek  V  Lasarw,  42  L.  J.,  Ch.  I0&  ;  L.  B.  16  Sq. 
104  ;  87  L.  T.  744  ;  21  W.  R.  215. 

Fortigu  Fainting— XngUili  OopTright— 
Blffllt  to  Sue  for  Infringement.] — In  onlcr  to  en- 
tirto  the  owner  of  the  Knglish  copyright  in  a 
foreign  painting  to  sac  in  this  country  in  respect 
of  an  infringement  of  such  copyright,  it  is  not 
necessa^  for  him  to  have  registered  hie  owner- 
ship under  the  International  Copyright  Acts,  but 
he  most  have  previously  registered  hims^  as 
Moprietor  of  the  copyright  under  s.  4  of  the 
Cwyri^t  Act,  1862.  Fitkbumv.ffoUutgthead, 
60  X.  J..  Ch.  768 ;  [1891]  S  Ch.  871 ;  64  L.  T. 
647. 

Fhetognphf— Ei^ravings  from— lisenoe.^ — 

A,  ,  the  proprietor  and  publisher  of  a  magaame, 
agreed  verbally  with  B.  to  purchase  frtmi  him 
the  right  to  engrave  photo^pbs  to  iUostate  a 
series  of  articles  in  the  magazine.  A.  afterwards 
commenced  publishing  these  articles  in  a  separate 
form,  illustrated  by  engravings  from  the  same 
photographs.  B.  brought  an  action,  and  clnimed 
a  writ  of  injoQCtion,  and  A.  filed  a  bill  for  a 
declaration  that  under  the  verbal  agreement,  he 
was  entitled  to  republish  the  engravinjfs  tnkcn 
from  B.*B  photographs ;  for  specific  performance 
of  the  i^reement,  by  his  granting  him  a  licence 
in  writing  to  use  the  photographs  for  the  purpose 
of  engraving  and  publishing  in  the  maf^inc,  or 
in  any  republication  of  the  articles  which  they 
illustrated^  and  that  the  action  might  be  re- 
strained : — HeM,  that  the  verbal  agreement 
extended  to  the  use  of  the  photographs  in  the 
magosfno  only,  that  there  was  no  part  per- 
formance by  B.  of  a  contract  or  a  licence  to 
publish  in  a  separate  form,  and  that  there  had 
been  no  acquiescence.  Strahan  v.  Graham,  IG 
L.  T.  87 ;  15  W.  B.  487.  AfBimed  on  appeal, 
17  L.  T.  457. 

Photograph— Copy  of  Dlflbrent  81m— Pnblioa- 
tlon  In  111  Ultra  ted  Paper.] — One  of  the  defen- 
dants made  a  drawing  on  a  larger  scale  of  on 
original  phott^raph,  of  the  copyright  in  which 
the  plaintjfl  was  the  owner,  and  sold  it  to  the 
other  defendimts,  who  reproduced  the  drawing 
as  a  full-page  illustration  in  an  illustrated  news- 
paper of  which  they  were  the  pn^rictors : — 
Held  in  an  action  for  an  injunction  restraining 
the  defendants  from  making  and  publishing 
copies  ot  the  photograph,  and  for  penalties 
under  the  Fine  Arts  Copyright  Act,  1862,  and 
for  daooagcs,  that  the  drawing  was  a  copy 
of  the  photogrnph  within  the  meaning  of  the 
Act,  and  that  toe  plaintiff  was  entitled  to  the 
injonction  and  to  penalties  and  damages. 
Solton  V.  Aldin,  65  L.  J.,  Q.  B.  120. 

Fliott^rraph  of  Engraviiif.^-^  photogn^th  of 
an  engraving  from  a  picture  is  a  pbott^raph  in 
which  copyright  is  given  by  25  &  26  Vict.  c.  68, 

B.  1.  Walhfv,  Ex  varte,  Oravet,  /»  re,  L.  E.  4 
Q.  B.  715  ;  20  L.  T.  877  ;  17  W.  B.  1018. 

See  also  Walhrr,  He  parte,  ante,  cdL  &41. 

 (•Avthor"— Joint  Anthon.]— A.  nnd  B. 

carried  on  businoes  in  co-parlncrsbip  as  photo- 


grapher* under  tlic  firm  of  the  Zi.  Cranpany. 
They  did  not  take  photographs  tbemBelvea,  bat 
employed  managers  and  a  large  staff  of  photo- 
graphic artists  and  assistants.  One  ot  their 
managers,  thinking  that  the  photograph  of  the 
Australian -cricketers  would  sell  well,  arranged 
for  the  photographs  to  be  taken  without  any 
payment  being  made  for  taking  them,  and  sent 
one  of  the  artists  in  the  employ  of  the  firm  to 
take  the  n^ative.  From  this  negative  the  photo- 
graph was  in  the  usual  way  produced  and  sold 
by  the  firm  in  the  ordinary  course  of  basiness  ; 
and  A.  and  B.  registered  themselves  under  the 
Copyright  Act,  1862,  in  their  iodtvidnal  names 
as  the  pr(q>iietoTB  and  antbun  ci.  the  photograph. 
In  an  action  by  the  firm  to  restrain  the  pirating- 
of  their  copyright  in  the  photograph  : — Held, 
that  A.  and  B.  were  not  the  authors  of  the 
photograph.  A'ottage  v.  Jaeluon,  62  L.  J.,  Q.  B. 
760 ;  11  Q.  B.  D.  627  ;  40  li.  T.  839  :  32  W.  B. 
106— C.  A. 

Semble,  that  the  person  who  took  the  negative 
was  the  author.  Two  or  more  persons  maj  be 

registered  under  the  Act  as  the  "authors"  of  a 
painting,  or  a  drawing,  or  a  phott^raph  ;  but  in 
such  a  case,  quEere,  whether  the  copyri(rtit  would 
subsist  for  the  joint  lives  of  the  authors,  and 
seven  years  af  tera-ards,  or  for  the  lives  and  life 
of  the  snrvivors  and  survivor  and  seven  yeam 
afterwards.  lb. 

A  person  to  whom  the  copyright  in  a  picture 
has  been  ass^ed  by  the  author,  of  which  assign- 
ment a  memorandum  has  been  duly  registered, 
bos  a  good  title  under  25  &  26  Vict.  c.  68,  s.  1, 
although  the  original  co^right  of  the  anthor 
has  not  been  registered.  lb. 

  Vegetive  made  "fbr  or  on  behalf  of 

another  person  fbr  a  good  or  valaable  considera- 
tion."]—The  principal  person  under  whose 
immcdjate  direction  a  pbotograjih  is  taken  is 
the  "author"  of  the  pnotograph  within  a.  1 
of  the  Fine  Arts  Copyright  Act,  18G2,  notwith- 
standing that  another  (>crson  acting  under  his 
direction  poses  the  subject  and  performs  the 
other  manual  operations.  J^ottage  v.  Jaelutm, 
supra,  distinguished.  Melville -v."  STtrror  of  Life''* 
Co.,  66  L.  J.,  Ch.  41 ;  [18951  3  Ch.  631 ;  13  B. 
852  ;  73  L.  T.  834. 

Where  a  photograph  of  a  person  is  taken 
without  payment  by  him,  but  on  the  terms  that 
the  photographer  shall  keep  the  negative,  with 
the  right  of  selling  copies,  the  case  is  not  within 
the  proviso  contained  in  s.  1  requiring  an 
agreement  In  writing,  since  the  negative  is  not; 
made  "  for  or  <m  behalf  of  another  person."  lb. 

The  words  "  any  other  person  "  in  s.  6  mean, 
any  person  other  than  the  author  of  the  photo- 
grapii,  and  will  therefore  include  the  subject  of 
the  photograph  himself.  Ih, 

 Implied  Contraot — Breach  of  Tsith.] — A 

photographer,  who  had  taken  a  negative  lilceikeBa 
o£  a  lady  to  supply  her  with  copies  for  money, 
was  restrained  from  selling  or  exhibiting  copies, 
both  on  the  ground  that  there  was  an  implied 
contract  not  to  use  the  n^ative  for  sach  pur- 
poses, and  also  on  the  ground  that  such  sale  or 
exhibition  was  a  breach  of  confidence.  PtiUtri 
V.  Photographic  Co.,6B  L.  J.,  Ch.  361 ;  40  Ch.  D. 
345  ;  60  L.  T.  418 ;  87  W.  E.  266. 

Action  for  Copies.]— A  person  lending  prints 
or  pliotogcaphs  to  another,  who,  with  his  consent, 
takes  and  sells  copies,  can  not  oidy  sue  in  detinoe 
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for  the  ot^fiob,  bat  *bo  tor  the  coplen,  and  can 
Ukevrise  sustain  an  iujonction  to  prevent  the 
sale  of  my  coplea  remaining,  and  tbis  quite 
apart  from  copyright,  and  ^though  there  has 
been  a  publication.  Mayall  t.  Highey,  1  H.  ft  C. 
148;  31  L.  J..  Ex.  329  ;  8  Jar.  (KA)  628  ;  6 
L.T.  362;  10  W.  R.  631. 

Smdptm— Cuts  «f  Trait  and  LsavM.]— 54  \ 
G«o.  3,  a  56,  B.  1,  which  provides  that  every  per- 
son who  makes  or  causes  to  be  ma<lu  any  new  and 
original  sculptore,  model,  copy,  or  ctiat  oE  the 
hnman  figure,  or  of  any  animal,  or  o£  any  animal 
combined  with  the  haman  tigurc,  or  of  '•  any 
subject  being  matter  of  invention  in  sculpture,^' 
is  to  have  the  sole  right  and  property  in  such  ' 
acalpture,  model,  copy,  or  cast  for  a  term  of  four- 
teen jeatB,  indades  new  and  original  casts  of 
frnit  and  leaves.  Caproni  v.  Alburii,  65  L.  T. 
785 ;  40  W.  B.  286. 

Iqjonetion,  when  Orantsd.]— In  an  action  for 
infringement  of  copyright  in  a  paintin,&<  to  re- 
cover damages  and  penalties  under  m.  6  and  11  of 
the  Copyright  Act,  1862,  and  for  an  injunction, 
ihe  jury  found  a  verdict  for  the  plaintiff  for 
nominal  damages,  stating  that  they  found  that 
the  defendant  Had  acted  innocently.  There  was 
no  threat  of  repetition  of  the  infringement : — 
Held,  that  the  judge  had  jurisdict  ion  t<^)  grant  an 
injunction.  Luctu  v.  Willtanm,  til  L.  J.,  Q.  B. 
595;  ri892]  2  Q.  B.  113;  6«  U  T.  706— 
C.A.  " 

Sridenea— Proof  that  Fietnre  Sold  it  Copy  of 
Original  Fainting— Frodnotion  of  Origijial.  J— In 

an  action  for  infringement  of  copyright  in  a 
painting,  evidence  of  persons  who  have  seen  the 
original  painting  is  admissible  to  prove  that  a 
picture  Bold  by  the  defendants  and  produced  in 
cimrt  is  a  copy  of  the  original,  without  the  pro- 
duction of  the  original.  lb. 

Fenaltlei  br  InfringonUHt.] — A  penalty  re- 
covered for  an  offence  against  the  provisions  of 
the  25  &  26  Vict.  c.  68,  is  in  tbt^  nature  of  a 
pnnishment  for  a  criminal  offence,  and  a  person 
sentenced  to  pay  such  a  penalty  cannot,  by  exe- 
cating  a  deed  of  arrangement  with  his  creditors 
under  the  provisions  of  the  Bankruptcy  Act,  1861, 
escape  (lom  the  liability  to  pay  the  penalty,  nor 
from  the  imprisonment  conse^iuent  on  a  l^ilure 
to  pay  it.  Graret,  JSv  parte,  L.  R.  3  (Jh.  642  ; 
19  I*  T.  241 ;  16  W.  R.  993. 

The  sale  of  every  photographic  copy  made  in 
violation  of  the  25  &  26  Vict.  c.  68,  is  the  subject 
of  a  distinct  penalty,  althoi^h  there  is  only  one 
sale.  Graves  v.  £oitl,  Beal,  &B  parte,  9  B.  &  S. 
:m  ;  37  L.  J.,  Q.  B.  161 ;  L.  a  S  Q.  B.  387 ;  18 
L.  T.  285;  16W.  R.832. 

A  penalty  with  costs  inflicted  by  summary  pro- 
ceeding before  a  magistrate  for  infringement  of 
the  25  iL  26  Vict.  c.  68,  followed  by  commitment 
to  the  house  of  correction  for  a  time  certain, 
unless  the  penalty  shall  be  sooner  paid,  con- 
stitutes a  debt  provable  within  the  meaning  of 
the  bankrupt  laws,  and  is  barred  by  a  deed  duly 
executed  under  s.  192  of  the  Bankruptcy  Act 
of  1861.  The  court  of  banhroptcy  has  jurisdic- 
tion to  entertain  an  application  for  the  release  of 
tlte  dd>tor  from  custody  under  the  commitment, 
uid  wilt  order  such  release,  unless  good  cause  is 
shown  to  the  contrary.  Jokiuon,  &o parte  and 
in  re,  15  L.  T.  163  ;  15  W.  R.  160. 

VOL.  IV. 


B.  INTERNATIONAL  COPYRIGHT. 

Bighti  ef  Iteaigaan-^ooki.]— Before  the 
statutes  the  court  would  not  protect  a  foieigner's 
copyright.   Delondre  v.  5A«w,  3  81m.  237. 

The  privileges  conferred  by  54  Geo.  3,  c.  150, 
did  not  extend  to  books  printed  abroad, 
Clpmenti  V.  Walker,  4  D.  R.  598  ;  2  R.  dc  C. 
361  ;  2  L.  J.  (OA)  K.  B.  176  ;  26  R.  K.  596. 

- —  Where  Bwldent  —  FabUeatioa.]  —  Tb^ 

object  of  the  8  Anne,  c,  19,  was  to  encourage 
literature  among  British  subjects,  which  descrip- 
tion includes  such  foreigners  as,  by  residence 
here,  owe  the  crown  a  temporary  allegiance ; 
and  any  such  foreigner,  first  publishing  his  work 
here,  is  an  author  within  the  meaning  of  the 
statute,  no  matter  where  his  work  was  com- 
posed, or  whether  be  came  here  solely  with  a 
view  to  its  publication.  Jeffertji  v.  Booteu,  4 
H.  L.  Cas.  815 ;  3  C.  L.  R.  625 ;  24  L.  J..  Ex. 
81  ;  1  Jur.  (n.s.)  615  (overruling  Bootetj  v. 
Jeft-rm,  6  Kx,  580;  20  L.  J.,  Ex.  354  ;  15  Jur. 
540— Ex.  Ch.;  Cockt  v.  Purday,  5  C.  B.  860; 
17  L.  J.,  C.  P.  273;  12  Jur.  677;  Booneu  V. 
Datidnon,  13  Q.  B.  257  ;  18  L.  J.,  Q.  B.  174  ;  13 
Jur.  678  ;  and  OUendorfv.  Blaok,  4  De  G.  i  S. 
209  ;  20  L.  J.,  Ch.  16.> ;  14  Jur.  1080.  And 
affirming  Bwmy  v.  Purday,  4  Ex.  145 ;  18  L.  J., 
Ex.  378 ;  13  Jnr.  918 ;  and  Ckappell  v.  Purday, 
14  M.  &  W.  303;  14  L.  J.,  Ex.  238;  9  Jur. 
495). 

Copyright  commences  by  publication  ;  if  at 
that  time  a  foreign  author  is  not  in  this  country, 
he  is  not  a  person  whom  the  statute  meant  to 
protect.  lb. 

B.,  a  foreigner,  resident  at  Milan,  composed  a 
musical  work,  and,  according  to  the  law  of 
Milan,  assigned  his  copyright  to  R.,  also  a 
foreigner,  who,  coming  to  London,  assigned  his 
interest  therein  to  an  Englishman,  but  for  pub- 
lication in  Great  Britain  and  Ireland  only,  and 
thereupon  the  first  publication  took  place  in 
England : — Held,  that  B.  bad  no  copyright  in 
the  publication.  lb. 

 "  Aathor."]— The  word  "author"  is  useil 

in  5  &  6  Vict.  c.  45,  without  limitation  or  re- 
striction, and  is  therefore  equally  applicable  to 
foreigners  as  to  British  subjects.  Mtiutledge  v. 
Low,  37  L.  J.,  Ch.  434  ;  L.  R.  3  H.  L.  100 ;  18 
L.T.  874;  16  W.  R.  1081. 

Under  5  &  6  Vict.  c.  45,  the  first  publication 
of  a  book  must,  to  secure  British  copyright  to  its 
author,  be  made  in  the  United  Kingdom.  lb. 

British  copyright,  whea  once  it  exists,  ex- 
tends, under  s.  21),  over  every  part  of  the  British 
dominions.  Ih, 

The  protection  of  the  statute  is  given  to  every 
author  who  first  pubUshes  in  the  United  King- 
dom, wheresoever  be  may  then  be  resident,  or  of 
whatever  state  he  maybe  the  subject, — Per  Lord 
Cairns,  C,  and  Lord  Westbury.  lb. 

And  »ee  S.  C,  33  L.  J.,  Ch.  717  ;  10  Jur.  (N.B.) 
922  ;  10  L.  T.  838  ;  12  W.  B.  1069.  Affirmed  on 
appeal,  35  L.  J.,  Ch.  114  ;  L.  K.  1  Ch.  42 ;  11 
Jur.  (N.B.)  939  ;  13  L.  T.  421  ;  14  W.  R.  90. 

See  also  BeiOley  v.  Fottm;  10  Sun.  329. 

 Inial  An  alien  author  of  a  aerial 

tale,  in  course  of  publication  in  a  foreign 
periodical  magazine,  by  residing  in  British  terri- 
tory at  the  date  of  the  publication  in  Ei^land 
of  the  last  few  chapters  of  the  tale,  which  were 
first  pablisbed  here,  acquires  all  the  rights  of  h 
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Biitish  subject  in  Tespect  of  the  copyrigfht  of 
such  chaptcis.  £ow  v.  Ward,  37  L.  Ch.  6i\  ; 
L.  R.  6  Eq.  415;  16  W.  R.  IIH. 

Se-trantlatioii.] — If  a  foreigner  translates  an 
English  work,  and  then  an  Englishman  re- 
translates the  foreign  work  Into  English,  that 
would  be  an  infringement  of  the  original  copy- 
right. Mnrray  v.  Bogve,  1  Drew.  353  ;  22  L. 
J.,  Ch.  467  ;  17  Jnr.  219  ;  1  W.  R.  109. 

Sale  of  Imported  CopiM.] — Where  an  English 
copyright  is  snbeisting  in  a  book  firat  published  in 
a  foreign  country,  it  is  unlawful  for  any  one, 
without  the  consent  of  the  proprietor  of  the 
English  copyright,  to  import  into  England  for 
sale  copies  of  the  book  publiahed  abroad,  though 
lawfully  printed  by  the  owner  of  the  original 
copyright  in  the  country  where  the  book  was 
first  published.  So  held  by  Lindley,  L.J.,  and 
Bigby,  LJ.  (dissentiente  Ix)pe8,  LJ.).  PitU 
V.  George,  66  L.  Ch.  1  ;  [I«96]  2  Ch.  866  ;  76 
L.  T.  320  ;  46  W.  R.  164— C.  A. 

Held  by  Lindley,  L.J.— That  s.  S  of  the  Inter- 
national Copyright  Act,  1844,  incorporates  with 
that  act  the  proTisions  the  Copyright  Act, 
184S,  and  gives  to  the  owner  of  the  copyrfght  in 
England  of  a  book  first  published  abroad  the 
same  protection  against  importation  into  Eng- 
land for  sale  or  hire  of  reprints  of  the  book  made 
without  the  consent  of  the  proprietor  of  the 
copyright,  as  is  given  by  ss.  IB  Jt  17  of  the  act 
of  1842  to  the  owner  of  the  copyright  in  a  book 
first  published  in  the  United  Kingdom ;  and  t^e 
promioQS  of  those  sections  can  be  applied  in  the 
case  of  the  importation  for  sale  of  copies  printed 
in  the  country  where  the  book  was  first  pub- 
lished, though  such  importation  is  excepted  from 
the  prohibition  against  importation  contained  in 
8. 10  of  the  act  of  1844.  lb. 

Held  by  Rigby,  L.J.— That  s.  S  the  act.  of 
1844  makes  provisiou,  by  means  of  the  incorpo- 
ration into  that  act  of  the  provisions  of  s.  15  of 
the  act  of  1842,  against  importations  for  eale  or 
hire;  while  s.  10  contains  an  absolute  prohibi* 
tion  of  importations,  even  for  private  use — copies 
made  in  the  country  where  the  book  was  first 

gublished,  which  are  excepted  from  the  pro- 
ibition  contained  in  s.  10,  being  included  in 
that  contained  in  s.  3.  Ih. 

Held  by  Lopes,  L.J.— That  ss.  3  &  10  of  the 
act  of  1844  must  be  read  together — s.  3  as  deal- 
ing with  foreign  countries  not  being  the  country 
where  the  book  was  fiist  published,  and  s.  10  as 
excepting  that  eountry.  xh. 

The  roistered  proprietorB  of  an  English  copy- 
right magazine  brought  an  action  against  the 
agents  in  England  of  an  American  firm  of  pub- 
lishers for  an  injunction  to  restrain  them  from 
selling  or  importing  for  sale  in  this  country  a 
magazine  published  by  the  American  firm,  and 
containing  matter  {urated  from  the  plaintifEs' 
copyright.  The  defendants,  by  their  statement 
of  defence,  stated  that  they  had  determined  not 
to  sell  the  copies  complained  of,  in  consequence 
of  a  notice  received  from  the  plaintiflEs  shortly 
before  the  commencement  of  the  action,  and 
before  the  defendants  themselves  had  had  the 
opportDait?  of  inspecting  such  copies  i — Held, 
that  8.17  of  the  Copyri|^t  Act,  1842,  mentions 
two  offences,  that  of  "  to  import  for  sale "  and 
that  of  to  "  sell  knowingly  "  unauthorised  publi- 
cations, and  therefore  that  ignorance  of  the 
nature  of  the  imported  copies  could  not  be  a  de- 
fence  where  the  ol^ce  charged  was  "  importing 


for  sale,"  bat  only  where  the  offence  charged 
was  "  selling  knowingly."  Cooper  v,  TPMf^NS* 
ham,  49  L.  J.,  Oh.  762  ;  15  Ch.  D.  501  ;  43  L.  T. 
16  ;  28  W.  R.  720. 

An  owner  of  an  English  copyrig^it  is  entiUed 
to  an  ex  parte  injunction  against  the  agents  of 
a  foreign  firm  in  respect  of  the  o&nce  of  "  Im- 
porting for  sale  "  piracies,  but  if  it  Is  intended  to 
take  proceedings  in  respect  of  "selling  know- 
ingly, the  better  course  is  to  give  the  importers 
notice  of  their  importations.  Where  an  action 
is  brought  to  enforce  a  l^al  right,  and  there  is 
no  misoondnct  on  part  of  the  jdaintifi,  the 
court  has  no  discretion  to  refuse  him  costs. 
Where  a  statute  creates  a  new  offence  and  im> 
poses  a  penalty,  the  ancillaty  remedy  by 
injunction  may  still  be  claimed.  Ih. 

  Sabssqaent  Pablieation  by  Otlwn.} — 

A  book  is  published  in  a  foreign  country,  copies 
of  which  are  bought  and  then  published  In  tliis 

country : — Held,  that  persons  who  purchase  a 
part  of  such  work  and  publish  it  here,  have  no 
copyright  therein.  QuieharA  v.  Mori,  8  L.  J. 
(OA)  Ch.  227. 

BegittratlOB.]— The  7  &  8  Yict.  c.  12,  26  &  16 
Vict.  c.  12,  and  the  convention  with  France  and 
order  in  council  made  thereunder,  do  not  exempt 
authors  of  works  in  France  claiming  copyright 
in  this  country  from  the  conditions  afltec^Dg 
authors  of  works  in  this  country.  Caaidt  t. 
Stiff,  2  Kay    3.  279. 

The  order  in  coimdl  of  the  lOUi  oE  Jantuuy, 
1852,  providing  that  French  works  must  be 
registered  at  Stationei's'  Hall  within  three 
months  after  the  first  publication  thereof  in 
France,  "  or,  if  such  works  be  published  in  parts, 
then  within  three  months  after  the  publication 
of  the  last  part  thereof  ":— Held,  that  a  French 
newspaper,  published  weekly,  and  not  intended 
to  be  completed  In  any  definite  nnmber  of  parts, 
must  be  registered  within  three  months  after 
the  commencement,  or,  if  it  had  commenced 
before  18.52,  within  three  months  after  the  date 
of  the  order  in  council.  Ih. 

Neglect  to  n^ster  on  the  part  of  the  officials 
at  Btatloners'  Hall  prevents  an  author  having 
the  benefit  of  the  statute  as  against  the  public. 


,  Dramstio  Work— Where  Tint  Fabliihed  or 
Bepresmted.] — A  naturalised  American  was  the 
author  of  a  drama  which  bad  been  first  repre- 
sented in  America,  and  subsequently,  with  his 
consent,  at  the  defendant's  theatre  in  Ei^land. 
The  drama  had  not  been  printed  for  publication. 
The  defendant  afterwards  having  proposed  to 
represent  the  play  again  in  London  without  the 
consent  of  the  plaintiff,  the  plaintiff  brought  an 
action  against  him  to  restrain  him  from  so 
doing  : — Held,  that  the  drama  had,  within 
7  Vict  o.  12,  s.  19,  been  firat  published  ont 
her  Majesty's  dominions,  and  that  the  plfdntiff 
had  no  exclusive  right  of  representing  it  in 
England.  BoucicavU  v.  Ckatterio*^  85  L.  T. 
541.  Affirmed,  46  L.  J.,  Ch.  305  ;  6  Cb.  D.  S67 ; 
86  L.  T.  745 ;  26  W.  it.  287. 

 Wlun  BO  TrM^.]— Th«  7*8  Vict  c  12, 

s.  19,  applies  to  British  subjects  firat  publishing 
in  a  country  with  which  no  international  con- 
vention exists.  BovoieauU  v.  IMafiM,  1 H.  &  M. 
597  ;  33  L.  J.,  Ch.  88 ;  9  Jar.  C»JB.)  1S68  :  9 
L.  T.  709  ;  12  W.  R.  101; 
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'  Where  a  British  snbject  caused  a  dramatic 
piece;  of  which  he  was  the  author,  to  be  first 
pnbliclT  represented  in  a  foreign  country : — ■ 
Held,  that  as  he  had  not  complied  with  the  pro- 
Yiakuifl  of  the  7  ft  8  Yiot.  0vl2,  he  was,  by  reason 
oi  the  19th  section,  not  entitted  in  this  coontry 
to  any  copyri^t  in  his  drama,  nor  to  the  ez- 
closiTe  right-  to  the  representation  thereof, 
though  he  coold  not  by  any  p<»6ibility  have 
complied  with  socb  provisiona,  no  regulation 
haring  been  made  according  to  the  course 
pointed  ont  in  the  bc€'  aa  to  international  oopy- 
right  between  the  two  conntries. 

Begistration  of  Translation,  f— The  assignee 
of  a  foreign  dramatic  work,  in  order  to  entitle 
himself  to  t^e  ezclosive  right  to  represent  it  on 
the  sti^  in  English,  most  register  a  translation. 
Snch  translation  must  be  snfficiently  literal  to 
enable  an  Englishman  to  see  from  it  the 
character  of  the  original  work.    Wood  v.  Oiart, 

39  L.  J.,  Ch.  641  ;  L.  B.  10  Eq.  193  ;  S2  L.  T. 
432  ;  18  W.  R.  822. 

When  the  original  work  sought  to  be  pro- 
tected was  a  French  comedy  entitled  "  Frou- 
fron,"  and  the  version  sanctioned  by  the  foreign 
aatboTS  and  published  in  England  was  cntitied 
'•  Like  to  like,"  the  names  of  the  chatacten  and 
the  scenery  were  changed  from  French  to  Eng- 
lish ;  in  some  instances  English  manners  were 
Hubstitiited  for  French  ;  and  considerable  omis- 
«ionfl  of  speeches  and  idteratious  of  parages 
were  made : — Held,  that  the  veraion  was  not  a 
tiandation  within  the  meaning  of  Uie  16  Vict, 
c.  2,  International  Copyright  Act,  such  as  to 
entitle  the  foreign  authors  and  their  assignee  to 
the  benefit  of  the  statute.  lb. 

Translation  not  Literal.] — Section  6  of  the 
International  Copyright  Act,  1886,  does  not 
revive  a  right  of  preventing  unauthorised  trans- 
lations of  a  foreign  work  in  England  which  under 
the  previously  existing  law  lud  expired  before 
the  passing  of  the  act.  Ztmri  v.  Jtcnad,  61 
L.  J.,  Ch.  680  ;  [1892]  8  Ch.  102  ;  67  L.  T.  276  ; 

40  W.  B.  679— C.  A. 

A  *'  translation "  ot  &  foreign  phty,  in  order 
that  it  may  be  protected  under  the  law  of  Inter- 
natitmal  C^yright,  does  not  necessarily  requite 
to  be  an  absolutely  literal  translation ;  it  is 
sofBdent  if  it  is  Bubetantialiy  a  teanslation.  lb. 
— Per  Kekewich,  J. 

ftpftm   hin  BflvnhliihAd  as  Sanee  Xnde,]— 

To  pnMish  in  the  form  of  quadrilles  and  waltzes, 
the  airs  of  an  opera,  of  which  there  exists  an 
exclusive  copyri^t,  is  an  aot  of  piracy.  Hie 
English  assignee  of  the  copyright  of  a  foreign 
musical  composer  is  within  the  protectioa  of  £e 
statutes  lelating  to  copyright.  Semble,  that  a 
fra^gner  who  resides  uul  publishes  in  England 
is  within  the  same  protection.  IfAlmaw  t. 
^  1  Y.  &  ColL  288  ;  4  L.  J.,  Ex.  Eq.  21. 


 Assignoi  in  England — Importation  be- 

fbr*  Fablieation.]— In  1830  a  foreigner  resident 
In  Paris  made  a  legal  assignment  of  his  copyright 
in  an  opera  to  L.»  resident  in  England,  and  L.,  in 
the  same  year,  sold  his  Interest  to  C.,  without 
-esecntiug  any  written  memorandum.  C,  died  in 
1834,  and  in  1836  C's  executrix  obtained  a  legal 
aasigiunent.  In  the  meantime  copies  of  the  full 
score  had  been  imported  into  England,  and  sold 
in  London  by  several  tradesmen.  In  1841  P. 
.pnblished  and  Bold  the  overture  of  the  opera  in 


London  Held,  that  C's  executrix  coifld  not 
maintain  an  InjoniStion  against  P.  fair  piracy. 
aiappell  T.  Furdof,  4  Y.  &  Coll.  486  ;  10  L.  J„ 
Ex.  Eq.  60. 

Qosere,  whether,  after  a  foreigner  has  pub- 
lished his  work  in  a  foreign  country,  he  cftn 
at  commtm  law  assign  his  copyright,  limited 
to  Great  Britain,  to  a  British  subject,  so  as  to 
give  tba  assignee  the  benefit  of  the  statutes 
renting  to  ot^^iight.  Ih. 

B^lrtration— Date  of  Publloatlon.1— By  s.  6 

of  the  International  Copyright  Act,  7  Vict.  c.  12, 
no  author  of  any  musical  composition,  first  pub- 
lished  In  a  foreign  country,  or  nis  assigns,  shall  be 
cntitied  to  the  benefit  of  the  act,  unless,  within  the 
time  mentioned  is  the  order  of  council  applying  to 
that  country,  the  musical  composition  shall  have 
been  rc^traed,  together  with  the  title,  the  name 
and  abode  of  the  author,  the  name  and  abode  of 
the  proprietor  of  the  copyright,  the  time  amd 
place  of  the  first  publication,  representation,  or 
performance,  and,  m  case  of  publication,  accom* 
panied  by  the  deposit  of  a  printed  copy  of  such 
publication.  B.,tbe  assign  of  an  opera  compost 
by  0.,  made  an  entry  in  pursuance  of  the  above 
section,  stating  correctly  the  title  of  the  opera 
(which  at  the  date  of  such  entry  had  not  been 
publisbed),  the  name  of  the  author,  and  of  the 
proprietor  of  the  copyright,  and  the  date  of  its 
first  representation,  but  went  on  to  give,  as  the 
date  of  its  first  publication,  the  date  of  the  publi- 
cation at  a  pianoforte  arrangement  by  S.,  and 
deposited  a  copy  of  such  arrangement : — Held, 
that  the  requirements  of  the  statute  necessary  to 
protect  the  opeta  having  been  complied  with,  the 
superfiuous  entry  as  to  the  publication  of  the 
pianoforte  arrangement,  and  the  deposit  of  the 
same,  did  not  invalidate  the  registration  as  a 
registration  of  the  opera.  Booaey  v.  I^HU, 
48  L.  J.,  Oh.  D.  697  ;  4  App.  Cas.  711. 

Semble,  that  where  an  opera  is  protected  under 
the  act,  an  adaptation  of  an  unprotected  piano- 
forte arrangement  into  an  opera  1^  indepeodeut 
labour  is  an  infringement  of  the  right  to  the 
opera.  lb. 

Xniloal  CoB^ositions.] — N.  composed  and 
  in  full 


published  an  opera  in  full  score  at  Berlin,  and 
after  his  death,  B.  arranged  the  score  of  the 
whole  opera  for  the  pianoforte ;  in  registering 
this  arrangement  in  England,  N.'s  name  was 
inserted  as  composer : — Held,  that  the  arrange- 
ment for  tiie  pianoforte  was  an  indepraident 
musical  composition,  of  which  B.,  not  N.,  was 
the  compoeer ;  and  the  entry  made  under  7  &  8 
Tict  c.  12,  s.  6,  was  invalid,  and  gave  no  title  to 
the  assignee  of  the  registered  composition.  Wooi 
v.  Bootey,  7  B.  &  S.  869  ;  36  L.  Q.  B.  103 ; 
L.  B.  2  Q.  B.  340 ;  16  L.  T.  530  ;  16  W.  B.  309. 
Affirmed,  9  B.  &  8.  17S;  37  L.  J.,  Q.  B.  84; 
L.  R.  8  Q.  B.  223  i  18  L.  T.  105  i  16  W.  B.  486— 
Ex.  Ch. 

Act  of  1888— Saving  of  Bighti  and  Intereita 
Previously  Aoquirad.]— The  International  Copy- 
right Act,  1886,  by  s.  6,  provides  that,  upon  an 
order  in  council  being  made,  fordgn  oomposers 
shall  be  entitled  to  copyright  In  tiie  united 
Kingdom  in  respect  of  works  first  produced 
before  such  order  comes  intooperation,"^toVided 
that  where  any  person  has,  before  the  date  of  the' 
publication  of  an  order  in  council,  lawfully  pro- 
duced any  work  in  the  United  Kingdoih,  nothing 
in  this  vectlon  shall  diminish  or  prejiidlcc  jorr 
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liriitB  or  interests  arising  from  or  In  copuection 
with  mch  prodnction  which  are  snbsistiug  and 
valoable  at  the  said  date."  An  order  in  conncil 
was  made  applying  the  act  to  Frentih  subjects. 
The  plaintiS,  a  French  8ubjec^  had  composed 
and  drst  produced  in  Fiancj  a  musical  com- 
position called  the  "  Caprice  Polka  "  before  the 
oidex  come  into  operation,  but  had  not  acqniied 
copyright  in  the  United  Kingdom.  Before  the 
date  of  the  publication  of  the  order,  an  English 
publisher  had  printed  and  ttublished  this  work 
m  England,  and  the  deCenuant,  a  bandma&ter, 
had  purchased  a  cop;  for  5<.  for  the  use  of  his 
band,  and  had  played  it  by  his  band  both  before 
and  after  bucH  date.  In  an  action  for  damages 
for  the  infringement  of  copyright  and  for  an 
injunction  : — Held,  that  there  was  evidence  to 
warrant  the  finding  that  the  defendant  had  an 
interest  arming  from  or  in  connection  with  the 
lawful  production  of  the  work  in  the  United 
Kingdom,  which  was  subsisting  and  valuable 
when  the  order  in  oonocil  was  published,  and 
that  he  was,  therefore,  protected  W  the  proviso 
to  8.  6.  Xinil  T.  OnxRingi,  60  L.  J.,  Q.  B.  713  ; 
[1891]  2  Q.  B.  413 ;  66  L.  L.  327  ;  SO  W.  B.  691 
— C.A. 

Trade  mark — Interest  in  Adver  tiling— "  Bmb- 
■llting  and  valuable  IntereatB."] — ^A  foreigner 
rcgist^cd  under  the  International  Copyright 
Act,  1886,  a  picture  painted  abroad  that  had  pre- 
vloosly  been  used  by  the  defendants  as  a  trade 
mark,  and  also  for  advcrliaiug  purposes.  In  an 
action  to  restrain  infringement  of  copyright : — 
Held,  that  the  dcfcndautji  as  proprietors  of  the 
trade  mark  had  an  interest  in  advertising  it,  that 
such  interest  was  arising  from  or  in  connection 
with  the  trade  mark,  nnd  was  subsisting  and 
valuable  within  the  proviso  to  s.  6  of  the  above 
act,  and  that  therefore  the  user  by  them  of  the 
picture  for  advertising  purpo^<es  was  consequently 
protected.  Mmdy.  6'i-(if!;i;H^«([1891]2Q.B.443), 
explained.  Schaver  r.  i'u-ld,  62  L.  J.,  Ch.  72  ; 
^893]  1  Ch.  So ;  3  B.  78  ;  68  L.  T.  81 ;  41 W.  B. 

"  Interest"  ariiisg  from  Frodnotion  of  Work 
in  this  Country.] — The  proviso  in  s.  6  of  the 
International  Copyright  Act,  18S6,  docs  not  pro- 
tect infringers  unless  their  "interest"  is  shown 
to  be  direct,  subsisting  and  pecuniary.  Havf- 
itaenol  Art  Publkking  Co,  v.  Solloway,  62  L.  J., 
Q.  B.  347  :  [1898]  2  Q.  B.  I ;  B  R.  858  ;  68  L.  T. 
676  ;  57  J.  P.  407. 

ArUstic  Works— Begistration  by  Foreigner  in 
tliis  Oonntry— Betrospeetlve  Zffeet  of  Statute.] 

— ^The  provisions  of  a.  6  of  the  International 
Copyright  Act,  1880,  arc  retrospective  and  apply 
to  all  literary  and  artistic  works  proi.iuced  before 
thedateof  the  Order  in  Council  of  2Sth  ^fovember, 
1887,  whether  such  works  were  produced  before 
or  after  the  passii^  of  the  act  It  is  not  neces- 
sary for  the  copyright  to  be  registered  in  this 
country  under  the  act  of  1862,  to  entitle  the 
owner  to  sue  for  an  infringement  under  the 
IntematioDal  Copyright  Act,  1886.  lb. 

fiinta.] — Prints  engraved  and  stmck  off 
abroad,  out  published  here,  were  not  pro- 
tected from  piracy.  Pa^e  v.  Townaend,  5  Sim. 
805. 

A  proprietor  of  a  foreign  print  cannot  claim 
copyright  therein,  under  7  &  8  Vict.  c.  12,  unless 
the'date      publication  and  name  of  the  pro- 


prietor are  engraved  on  the  plate,  and  printed 
on  the  print,  as  required  by  8  Qeo.  3»  c  IS. 
Annie  v.  Miidie,  10  Ex.  903. 

S.  J.  K. 
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1.  Mection  and  Ajrpointmant,  6S3. 

2.  J>gputy,  666. 

3.  Juritdiotion,  666. 

4.  Privilege,  6S8. 

6.  Remvneration,  568. 

6.  Hcmoral,  559.  . 

7.  I>>itiet,  560. 

8.  InqvmtUmt. 

a.  Form  and  Mode  of  Taking,  663. 

h.  Qaashiog,  666. 

0.  BemovaTfor  Trial,  66C. 

d.  Admissibility  la  Eridimce,  668. 

9.  Other  mUUn,W. 

1.  Eleotioit  ahd  Appointubnt. 

Qnalifleation.] — A  freeholder  of  the  county, 
having  a  place  in  the  county  where  he  has  a 
right  to  reside,  is  ci^ble  of  being  elected 
coroner.  Kattinghamt  (hroner^  In  re,  7  L.  J., 
Ch.  (o.B.)  61. 

Snsh  a  person,  being  elected  coroner,  will  not 
be  removwl  from  the  office,  because  he  has  also  a 
residence  in  a  town  comprised  within  the  ambit 
of  the  county,  but  not  being  part  of  the  county, 
which  has  been  his  more  usual  place  ol  abode. 
lb. 

Qnalifloation  of  Elsetort.]— The  qnalificatiott 
of  a  voter  for  coroner  is  the  possession  of  a  legal 
freehold,  and  equitable  frccholda  have  not  a  right 
to  vote  in  the  election  of  a  coroner.  Reg.  v. 
I>av.  3  El.  &  El.  859  ;  2  C.  L.  R.  1685  ;  23  L.  J., 
Q.  i3.  317  J  1  Jur.  (N.S.)  107  ;  2  W.  B.  615. 

Neither  does  a  right  of  common  in  gross 
confer  such  right.  lb. 

Validity  of  Totei.] — In  holding  a  court  for 
the  election  of  a  coroner,  and  making  a  return 
to  the  writ  for  his  election,  the  Eheriff  exercises 
judicial  functions  ;  and  therefore  a  quo  warranto 
does  not  lie  to  inquire  into  the  validity  of  votes 
given  at  the  election,  notwithstanding  the  7  &  S 
Vict.  c.  92.  8.  10,  and  23  &  24  Vict,  c  116,  s.  2, 
do  not  alh)w  time  for  a  scrutiny  before  the 
sheriff  before  the  close  of  the  polL  JZar.  v. 
Diplock,  10  B.  &  8.  613  ;  38  L.  J..  Q.  B.  297  : 
L.  R.  4  Q.  B.  649  ;  21  L.  T.  24  ;  17  W.  U.  823. 

At  Adjonmed  County  Court.] — A  sheriff  hav- 
ing received  a  writ  for  the  election  of  a  coroner 
for  the  county  more  than  six  days  before  the 
next  county  court,  did  not,  on  the  day  when  the 
next  county  court  was  held,  proceed  to  the 
election,  but  gave  notice  that  the  election  would 
take  place  at  a  county  court  to  be  held  by 
adjournment  fourteen  days  afterwards ;  an 
election  at  that  ailjourned  county  court  vas- 
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Tofdt  aa  not  being  in  coofonnitj  to  68  Geo.  3, 
c.  95,  8. 1.   Stafford  Coroner,  i»  ra,  2  Bou,  475  ;  ] 
0  L.     Ch.  (oa.)  26.  ( 

1 

Aftn  Jniffflunt  of  Outer.] — After  jodj^ent  t 
ot  ouBter  upon  Bninfonnation  in  the  nature  of  a  i 
quo  warranto  ^ninst  a  person  returned  by  the  < 
sheriff  as  duly  elected  to  the  office  of  coroner,  a  i 
new  writ  de  coronatore  eligendo  issacs  as  of  1 
oontae.  BmA  Sempttead  Coroner,  /»  re,  5  De  < 
O.  M.  k  a.  228  ;  8  W.  B.  192.  i 

It  is  no  groand.for  withholding  the  writ,  that  i 
the  judgment  of  ouster  was  foundwl  upon  the  i 
fact  that  the  votes  constituting  the  majority  for  i 
the  person  retamed  were  btui,  and  though  it  i 
is  alleged  on  oath  that  the  result  of  a  scrutiny  ' 
would  be  to  place  the  opposing  candidate  hi  a  < 
majority.   16.  i 

SemUe,  that  the  sheriff  cannot,  under  7  ft  8  < 
Vict.  c.  92,  a.  13,  enter  into  the  question  ot 
scrutiny.  Jb. 

I 

 AnwaiHlg  Xetnn.]  — D.  was  returned  . 

duly  electetl  aa  coroner  by  the  sheriff,  but  judg- 
ment of  ouster  was  given  against  him  by  the 
court  of  queen's  bench,  on  the  ground  that 
certain  persons  who  voted  for  him  were  not  en- 
titled to  vote;  and  thereupon  a  new  writ  de 
coronatore  eJigendo  issued.  On  the  applicaton 
of  P.,  the  only  other  candidate,  liberty  was  given 
to  the  shrariff  to  amend  hii  return,  and  the  exe< 
cutfcm  ot  the  new  writ  wae  enspended.  Pope, 
JSb  parte,  Eemtl  Bmpitead  Ommer,  In  re,  2 
W.B.6S0. 

'  ApplioatlM  fbr  Postponement.] — Certain  free- 
holders  of  a  county  presented  a  petition  to  the 
IjOfld  CAanodOor,  praying  that  a  writ  issued  for 
the  election  of  a  coroner  might  be  set  aside,  or 
its  execution  stayed  until  after  a  meeting  of  the 
sesaioDR,  at  which  the  magistrates  of  the  county 
intended  to  pn^xjee  a  division  of  the  office.  The 
Lord  Chancellor,  in  the  absence  of  any  authority 
in  support  of  the  application,  refused  to  inteiferc 
StiUm  Caumtit  Coroner,  In  re,  I  Mac  ft  Q. 
877. 

In  Borougbs.] — Quaere,  whether  a  coroner  in 
a  borough,  tinder  6  ft  6  Will.  4,  c  76,  s.  62,  can 
T^j^olarly  be  appointed  before  the  grant  of  a 
court  of  quarter  sessions  hae  passed  the  great 
seal,  tbon^  within  ten  days  after  her  Majesty's 
pleasure  to  make  the  grant  has  been  notified  to 
Uie  counciL  But  a  coroner  having  acted  nnder 
soeh  appointment,  and  been  recognised  in  his 
office  \fj  the  council  for  several  years : — Held, 
that  the  offloe  was  full,  and  that  a  quo  wnrranto 
information  lay  to  oust  a  subeequwUy  appointed 
ononer.  Sea.  t.  Qriwaheao,  10  Q.  B.  747 ;  16 
L.  J.,  Q.  B.  385 ;  11  Jur.  965. 

A  coroner  cannot  be  elected  at  a  meeting  of 
tbe  council  held  by  adjournment  from  a  quarterly 
iseating,  no  sununons  or  notice  having  been  pre- 
Tioosly  served  upon  tbe  members  of  the  council 
stating  tfaat  such  business  was  to  be  Uansacted. 
/*. 

A  coroner  appointed  under  fi  ft  6  WilL  4,  o.  76, 
s.  62,  is  not  a  corporate  officer  within  9  Anne,  c. 
SO,  and  therefore  the  relator  in  a  quo  warranto, 
in  which  jndraoent  has  been  given  for  tbe  crown 
asainst  the  doendant  for  exercising  such  office 
oc  coroner,  is  not  entitled  to  bis  costs  from  the 
defendant  nnder  the  latter  act  Beg,  y.  ffrha- 
wkaw,  3  B.  O.  Bep.  148 ;  S  D.  ft  L.  240 ;  12  Jur. 
194. 


In  Dnoliy  of  Lanoaster.] — By  a  charter  of 
Edw.  3,  the  king  granted  to  the  earl  (afterwards 
duke)  of  Lancaster,  that  be  might  have  the 
return  of  all  writs  <d  the  king  and  his  beiis,  and 
summons  al  the  exchequer,  and  the  attachment 
as  well  of  pleas  of  tbe  crown  as  of  other  pleas 
whatsoever,  in  aU  hts  Innds  and  fees,  so  that  n^ 
sheriff  or  other  bailiff  or  minister  of  the  king,  or 
his  hein,  might  enter  those  lands  or  fees  to 
execote  tlie  same  writs  and  summons,  or  to  make 
attachment  of  pleas  of  the  crown,  or  other  pleas 
aforesaid,  or  to  do  any  other  office  tliere,  unless 
in  default  of  the  carl  and  his  bailiffs  and 
ministers:  —  Held,  that  thereby  the  right  to 
appoint  coroners  within  the  duchy  of  Tjincaster 
was  granted,  and  tlint  such  right  was  an  ex- 
clusive  <me ;  that,  therefore,  notwitbstanding 
modem  usage  to  the  contrary,  the  county 
coroner  had  no  authority  to  exercise  the  office 
within  ony  of  the  possessions  of  the  dneby,  con- 
currently with  the  dueliy  coroners,  nor  unless  in 
default  ot  their  performance  d  the  office. 
Jnoimm  v.  Dg$m,  9  M.  ft  W.  540 ;  ll  L.  J.,  Ex. 
401. 

Upon  a  question  whether  the  crown  in  right 
of  the  duchy  of  Lan:aster  had  the  exclusive 
right,  imder  this  grant,  of  ap|)ointing  a  coroner 
within  the  honour  of  Poiitefmct,  evidcnca  of 
appointments  of  eoronei-s,  and  of  their  acting  in 
other  jiarts  of  the  duchy  out  of  the  honour  ot 
Pontefract,  was  nc|mi!«sible.  lb. 

an  ancient  onlcr  by  the  chancellor  and 
council  of  the  duchy,  nfter  rcoiliiig  that  the 
conrt  was  informed  that  the  coroners  within  the 
honour  of  Pontefmct,  parcel  of  the  duchy,  had 
usually  returned  their  inquests  to  the  crown- 
office  without  taking  notice  therein  that  they 
arose  within  the  liberties  of  the  duchy,  It  was 
ordered  that  tbe  coroners  should  thenc^rward 
specify  In  their  returns  when  and  where  the 
inquest  was  held  : — Held,  admi&ible,  although 
no  proof  was  given  of  anything  done  under  it 

The  coroner  for  such  part  of  the  duchy  of 
Lancaster  as  is  within  the  county  of  Middlesex 
is  not  entitled  to  be  appointed  coroner  of  one  of 
the  districta  of  the  county  under  7  ft  8  Tict. 
c  93,  B.  27.   Payne,  Ejb  parte,  6  L.  T.  638. 

Additional  Coroner  — Death.]  —  Order  tliat  a 
writ  should  be  issued  for  tbe  election  of  an 
addirional  coroner  for  the  county  of  Salop.  Pro- 
ceedings  on  the  death  o£  a  coroner  for  tiie 
election  of  a  successor.  Satop  Coroner,  In  re, 
3  Swan.  181. 

By  County  Couneil — Coroner  of  the  Liberty 
of  the  I^ww.l—Tbe  appointment  ot  franchise 
coroners,  not  "being  within  the  administrative 
business  of  councils  formerly  carried  on  In'  tbe 
justices  in  quarter  sessions,  is  not  transferred 
by  the  Local  Qovemment  Act,  1888,  to  the 
county  councils  :  nor  is  the  power  of  appointing 
:  any  coroners  other  than  thone  formerly  elected 
,  by  the  freeholders  given  bv  s.  6  or  any  other 
sections  of  that  act.   London  Qmnty  Ontneil 
,  Ea  parte,  61  L.  .T.,  Q.  B.  37 ;  [1892]  1  Q.  B.  3S  ; 
.  68  L.  T.  614  :  56  J.  P.  279. 
,      Tbe  merger  of  the  liberty  of  the  Tower  of 
1  London  in  the  administrative  county  of  London, 
!  under  the  provisions  of  s.  48  of  the  Local 
!  Qovemment  Act,  1888,  "for  all  the  purposes 
-  ot  that  act,"  will  not  therefore,  inclnde  the 
.  snpointment  of  a  coroner  tat  that  liberty  under 
the  terms  of  its  charter,  so  as  to  tmnsfcE  ffa* 
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flower  oC  appointment  to  tiifi  Londtte  Coimtj 
Doatu^l.  J».         .  ' 

,  VevWrit.] — The  under-sheriff,  under  pretence 
of  administeriBK  the  oath,  swears  a  candidate 
coroner.  The  court  ordered  him  to  show  cause 
why  he  should  not  be  oommittcd,  and  not  to 
file  a  return  to  the  writ  wittiout  leave  of  the 
court.  But  tbiB  ia  not  a  good  cause  to  direct 
new  writ  to  the  other  coroner.  Jonsa,  Ex 
peate,  Mm.  234. 

Siaqnalifieation— Joi^ee  of  the  Feaoe.]— A 

jostiDe  of  the  peace  does  not  become  disqaalified 
from  acting  as  such  by  reason  of  bis  being  elected 
coroner  for  the  county  or  diviskm  for  which  be 
so  acta  aa  justice.  DarU  t.  PemhnAnhxrt  JJ., 
1  Q.  B.  D.  618. 

3.  Deputy. 

BeaaonaUe  Oaw  for  Absenoe  «f  Coroner.]— 

By  6  ft  7  Viet.  c.  83,  s.  1,  coroners  are  empowered 
to  appoint  deputies,  provided  that  no  deputy 
shall  act  "except  daring  the  illness  of  the 
coroner,  or  his  absence  from  any  lawful  or 
reasonable  cause."  By  s.  2,  no  inquisition  shall 
be  quashed  by  reason  of  such  inquisition  having 
been  t^en  before  any  deputy  instead  of  the 
oormer  himself.  A  person  being  indicted  for 
perjury  committed  upon  an  inquest  held  before 
a  deputy-ccmner,  and  the  objection  having  been 
taken  that  there  was  no  lawful  or  reasonable 
cause  for  the  absence  of  the  coroner : — Held, 
first,  that  the  question  of  lawful  or  reasonable 
cause  was  one  for  the  judge,  not  for  the  jury. 
Beg.  V.  Johnwn,  42  L.  J.,  M.  C.  41 ;  L.  B.  2  C.  C. 
15  ;  27  L.  T.  801  ;  12  Cox,  C.  C.  264. 

Held,  secondly,  that  whatever  the  cause  of 
abeence,  by  s.  2  a  valid  inquisitiou  might  have 
been  founded  upon  the  inquest,  and  therefore 
the  deputy  bad  juiisdiction,  and  perjury  was 
ocnnmittcd.  lb. 

:  Under  6  &  7  Tict.  c.  83,  B.  1,  it  is  a  lawful  or 
reasonable  cause  for  the  absence  of  the  coroner, 
and  the  acting  of  his  deputy  on  an  inquest,  that 
the  coroner  was  engaged  in  holding  another 
inquest.  Bsg.  t.  Perkin,  7  Q.  B.  16S  ;  14  L.  J., 
M.  C.  87  ;  9  Jur.  686. 

Where  the  jury  is  sworn,  and  the  inquest 
commences  properly  before  s  deputy,  be  should 
continue  holding  the  inqnest  to  its  conclusion, 
although  in  the  course  of  it  the  principal  coroner 
may  be  accidentally  present.  lb. 

An  inquisition  held  by  a  deputy  is  properly 
described  as  taken  beforo  the  principal  coroner. 
lb. 

It  is  properly  signed  in  the  name  of  the 
principal  coroner  by  his  deputy.  lb. 

Befbrs  6*7  Tlot.  c.  83.] — A  coroner,  who  is 
a  judicial  aa  well  as  a  ministerial  offlcer^^  conld 
not  appoint  a  deputy  to  hold  an  inquest  Rem 
V.  Ferrand,  3  B.  &  Aid.  260  ;  1  Chit.  745 ;  22 
R.  R.  373. 

Where  a  coroner's  clerk,  in  the  absence  of  his 
principal,  summoned  a  jury,  and  charged  the  jury 
super  visum  corporis,  and  examined  witnesses, 
and,  after  sitting  several  days,  the  coroner  him* 
self  proceeded  in  person  with  the  inquest,  and 
aftenrards  had  a  view  of  the  body  without  the 
presence  of  the  jury,  and  then  proceeded  with 
the  inquest  without  ro-swearing  the  jury  or  the 
witpcsaes  previously  examined  : — Held,  that  the 
psocee^ngs  were  altogether  illegal,  and  that  an 


inquisition  found  under  «ndi  oinnnnstnioeS 
tnight  be  quashed.  lb. 

An  inquest  was  held  on  a  person  deceaaed,  in 
the  coroner's  ahpence,  by  C.  A.,  his  clerk,  who 
signed  the  inquisition,  "  C.  A.,"  coroner ;  and 
other  irregularities  took  place  in  the  proceedings, 
but  they  did  not  appear  tm  the  face  of  the  in- 
quisition. On  an  application  1^  the  fattier 
the  deceased,  e^t  months  after  tbe  inqnest,  to 
have  the  inquisition  brought  op  1^  certiorari  to 
be  quashed,  that  a  new  inquest  mi^t  be  hehl. 
on  affidavit  of  the  facts,  and  on  a  suggestion  that 
the  cause  of  death  had  not  been  properly  in- 
vestigated, the  court  refused  to  interfere.  iSaicet, 
/a  rv,  8  A.  ft  E.  936  ;  1  F.  ft  D.  146. 

Where  an  inquisition  was  signed  "  A.,  deputy 
steward  and  coroner,"  tbe  court  refused  to  quash 
it  in  toto  as  necessarily  void  for  want  of 
authority,  as  it  might  mean  coroner  and  deputy 
steward.  CIimiM«r«,  Em  parte,  S  Haa.  ft 
397. 

fzivilage  from  Amat]— Infira. 

3.  JasiSDICTlOH. 

In  wkut  GaiM.]— A  coroner  has  power  to  hold 
an  inquest  where  he  has  reasonable  so^ieioa 

that  death  is  due  to  other  causes  than  common 
illness.  Beg.  v.  Stephennon,  53  L.  J.,  M.  C.  176; 
13  Q.  B.  D.  331 ;  52  L.  T.  267  ;  33  W.  B.  44  :  15 
Cox,  C.  C.  679 ;  49  J.  F.  486— C.  C.  B. 

Prison  for  County— Inquest  on  Prisoner.] — 

Notwithstanding  the  transfer  of  prisons  to  tbe 
Secretary  of  State  by  the  Prison  Act,  1877,  a 
priEon,  aa  to  which  no  rules  have  been  made 
under  s.  30  of  the  act,  and  which  at  the  com- 
mencement of  the  Prison  Act,  1865,  was  a  prison 
belonging  to  a  county,  is  still  tbe  connty  prison, 
although  locally  situate  within  the  limits  of  a 
city,  and  therefore  the  jurisdiction  to  bold  in- 
quests on  prisoners  dying  in  such  prisons  is  in 
the  coroner  for  the  city,  and  such  jnriadiction  is 
not  affected  by  s.  171,  sub-s.  1,  of  ithe  Municipal 
Corporations  Act,  1882,  Beg.  t.  Rohinaon,  19 
Q.  B.  D.  322  ;  57  L.  T.  275  ;  35  W.  R.  843  ;  16 
Cox,  C.  C.  287  ;  52  J.  P.  22. 

Whero  Deatb  Ooonzred.]— Where  a  death 
occurred  in  the  county  of  W.,  from  an  injury 
received  in  tbe  coun^  of  S.,  tbe  coroner's 
inquest  was  rightly  held  in  the  county  of  W. 
Reg.  V.  Grand  Jundtion  Rv.^  3  P.  ft  D.  67 ;  II 
A  &  E.  128,  n. 

Where  BodyTOnnd.] — By  an  inqaiaition  taken 
by  a  cortmer  of  a  borough  upon  a  body  lying 
dead  there,  it  appeared  that  the  death  waseaoBsd 

accidentally  by  the  deceased  falling,  in  the 
county,  from  a  carriage,  and  that  he  died  in  tbe 
borough,  and  the  jury  found  the  death  to  have 
liappenedaccideDtiUly,and  laid  adeodand  on  the 
carriage.  The  court  (before  iS  ft  7  Vict.  c.  12) 
qnasheid  the  inquisition,  as  t^e  coroner  of  tbe 
borough  had  no  jurisdiction  to  inquire  in  "Uio 
case  of  death  occasioned  by  an  accident  happen- 
ing out  of  the  borough.  Reg.  v.  6.  W.  Ry.,  3 
Q.  B.  333  ;  3  Bailw.  Gas.  161  ;  2  G.  ft  D.  773  :  11 
L.  J.,  M.  C.86;  6  Jur.  823. 

If  a  person  is  found  drowned  in  a  river  within 
the  concurrent  jurisdiction,  exclusive  of  aUotheta, 
of  the  coroner  for  a  ci^  and  ^  admiralty,  and' 
the  body  is  taken  to  a  plaoe  on  shore  beyond  the' 
city  limits,  the  coroner  and  jury  of  the  city 
cannot  view  the  body  at  andi  plaoe  for  tbe 
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poj'poae  of  art  inqaeet ;  apd  an  inqnisltion 
taken  on  soch  view  will  be  quashed  :—So  held 
on  an  inqoiaition  taken  after  6  ft  7  Vict.  c.  12. 
Xeg,  T.  Minde,  5  Q.  B.  944 ;  13  L.  J.,  M.  C.  160  ; 
8  J  nr.  927. 

In  a  case  of  macalanghter,  the  cause  of  the 
death  and  the  death  occurred  iu  a  county,  and 
the  body,  after  death,  was  removed  to  a  city  ; 
the  coroner  of  the  city  bekl  the  inquest,  and  E. 
waa  tried  for  the  manalan^ter  on  the  inquisi- 
tion : — Semble,  tliat  the  inquest  was  properly 
held,  under  6  &  7  Vlot  c.  12,  alth«^  that 
statDte  is  a  little  obacnidy  worded.  JBeg.r,  £UU, 
2  Car.  &:  E.  470. 

An  inquest  taken  by  a  coroner  for  a  liberty  of 
an  honour  must  show  on  the  face  of  it  that  it  was 
taken  within  soch  honour.  Sea.  t.  Pomfret 
Liberty,  8  Jar.  910. 

To  hald  Seeond  Inquest.] — A  coroner  has  no 
power,  after  holding  an  inquest  super  visum 
corporis,  and  recording  the  verdict,  to  hold  a 
second  liko  inquest,  mero  motu,  on  the  same 
body ;  the  Sxat  not  having  been  quashed,  and 
no  writ  of  melius  inqnir^idum  having  been 
awarded.  Jt^.  v.  White,\iVL  ft  EL  137;  29 
L.  J.,  Q.  B.  267 ;  6  Jnr.  (KA)  8S8 ;  2  L.  T.  468  ; 
8  W.  K.  580. 

Aseidrat  whtn  no  Dsath.]— A  coroner  has  no 
ex  officio  jurisdiction  at  common  law  to  hold  any 
other  inquest  tlmn  one  on  a  dead  body,  super 
visum  corporis.  He  cannot,  therefore,  hold  an 
inquest  to  inquire  into  the  origin  of  a  fire  by 
wmch  no  death  has  been  occasioned.  Seg.  v. 
Serford,  S  El.  &  EL  115  ;  29  L.  J.,  Q.  B.  249  ; 
6  Jur.  (NA)  750  ;  2  L.  T.  459 ;  8  W.  B.  579. 

Ob  Smral  Bodiw.]— One  inquisition  may  be 
taken  on  the  bodies  of  several  persons  killed  by 
the  same  cause  and  dying  at  the  same  time.  Beg. 
T.  Wat,  1  G.  &  D.  481  ;  I  Q.  B.  826  ;  2  Eailw. 
Cob.  613 ;  6  Jnr.  484. 

During  an  affray  in  which  shots  were  fired  by 
cotain  constaUes,  A.  was  killed  and  B.  and  C. 
were  mortally  wounded  by  gunshots.  A  juiy 
was  summoned,  pursusnt  to  the  precept  of  the 
coroner,  and  sworn  npon  an  inquest  upon  the 
body  of  A.  After  viewing  the  body  the  inquest 
was  adjourned  to  a  subsequent  day.  B.  died 
before  the  day  to  which  the  inquest  stood  ad- 
jotmied,  and  the  jury  sworn  upon  A.'s  inquest 
were,  by  the  direction  of  the  coroner,  summoned 
to  h<dd  an  inquest  upon  B. ;  and  upon  G.'s  death, 
which  occurred  two  days  later,  the  same  jury 
proceeded  to  investigate  the  circumstances  at- 
tending the  deaths  of  the  three  persons,  not- 
withstanding the  protest  of  counsel  whoappearcd 
for  the  constables  : — Held,  tiiat  the  proceedings 
were  irregular  and  the  inqnisitkm  was  quashed. 
NitcUUtoum  InquUition,  /«  iv,  22  L.  B.  Ir. 

m 

Trtanore  Trora.] — ^The  jurisdiction  of  a  coroner 
with  regard  to  treasure  trove  is  confiued  to  an 
inquiry  as  to  who  were  the  finders  and  who  is 
aomected  thereof.  AtL'Off*.  r.  Moore,  62  L.  J., 
Ch.  807 ;  ri893]  1  Oh.  676 ;  S  B.  218 ;  68  L.  T. 
674  ;  41  W.  B.  m. 

 ntla  of  Crown — Grant  to  Subjset.  ]— The 

Crown  is  primA  fade  entitled  to  treasure  trove, 
and  it  is  not  necessary  that  an  inquest  should  be 
hdd  for  the  purpose  of  informing  the  Crown  as 
to  its  righta ;  but  its  title  may  be  displaced  by  a 


grant  to  a  sulg'eot  of  the  franchise  of  treasare 

trove. 

4.  PKIVItKGiB. 

Tnm  AettosL] — -An  action  docs  not  lie  against 
a  coroner  for  defamatory  words  spoken  by  him 
while  bokling  an  inquest.  Thomeu  v.  Churton, 
2  B.  &  S.  475  ;  31  L.  J.,  Q.  B.  139  :  8  Jur.  (N.8.) 
796  ;  6  L.  T.  320. 

Trespass  will  not  lie  against  a  coroner  for 
turning  a  man  out  of  a  room  where  he  is  about 
to  hold  an  inquisition.,  Qarnett  v.  Ferrand,  6 
B.tC.611;  9D.ftR.657[  5  L.  J.  (0.8.)  K.B. 
221  ;  30  B.  R.  467, 

From  Arrest.] — A  coroner  is  privileged  from 
arrest  on  civil  process,  while  on  his  way  to  hold 
an  inquGst  6  H.  N.  501 ;  30  L.  J.,  Ex.  77  ; 
7  Jot.  (na)  103  ;  8  L.  T.  764  ;  9  W.  B.  281. 

 Deputy.] — ^A  deputy  coroner  for  a  county, 

whilst  on  his  way  to  hold  an  inquest,  is  privil^^ 
from  arrest  on  civil  process.  If  arrested  under 
such  circumstances,  the  court  will  order  his  dis- 
cbai^.  Middletem  Deputy  Cortmer,  Ex  parte, 
6  H.  &  N.  601 ;  80  L.  J.,  Ex.  77  ;  7  Jnr.  (KA) 
108;  SL.T.754;  9  W.B.281. 


6.  BBUtrKEBATIOl^ 

Salary.  V-When  the  salary  of  a  county  coroner, 
holding  office  at  the  time  of  the  passing  of  23  tc 
24  Vict.  c.  116,  has  once  been  fixed  under  that 
act  at  not  less  than  the  average  amount  of  the 
fees,  mileage,  and  allowances  received  during  five 
years  before  the  31st  of  December,  1859,  and 
where  the  salary  of  sucli  coroner  is  subsequently 
revised  after  a  period  of  five  yeais,  the  salary  may 
be  fixed  at  less  than  the  average  amount  of  the 
fees,  mileage,  and  allowances  which  would  have 
been  received  durii^  the  preceding  five  years. 
Driffitld,MB  vartetUB^'!  <i.  B.207;  20  W.  a 
240. 

—  QwiiMMiniial  PazioA— Date  irimM 
Time  nnw— neesMor— Bemady  <tf  Connier— 
Xaadamui.] — The  quinquennial  period  of  five 
years,  for  which  a  county  coroner's  salary  is 
fixed  under  s.  4  of  the  <5ounty  Coroners  Act, 
1860,  ends  vrith  the  coroner's  death,  and  his  suc- 
cessor on  his  election  is  entitled  to  have  a  new 
settlement  or  fixingfd  his  salary,  and  such  salary 
so  fixed  continues  for  a  period  of  five  years  f rtKn. 
the  time  it  is  so  fixed,  without  reference  to  the 
time  when  it  was  last  fixed  for  his  predecessor, 
and  the  coroner  is  entitled  to  the  salary  so  fixed 
for  the  whole  of  the  term  of  five  yeara,  even 
although  in  the  meantime  the  district  to  which 
the  coroner  was  assigned  has  been,  ^ij  Order  of 
the  Privy  CounciL  subdivided,  and  a  new  coroner 
appointed  and  assigned  to  a  part  of  that  district. 
The  coroner,  however,  cannot  bring  an  action 
against  the  justices  of  the  county,  qnft  justices, 
or  any  number  of  tbem  acting  for  the  whole, 
claiming  a  declaration  of  rights  that  he  is  entitled 
to  the  full  salary  fixed,  or  a  mandamus  to  enforoe 
those  rights ;  the  action  is  not  such  an  action 
wherein,  under  the  Judicature  Act  or  otherwise, 
a  declaration  of  rights  may  be  made,  or  a  man- 
damus granted,  as  a  declaration  of  rights  is  only 
made,  or  a  mandamus  granted,  where  the  action  is 
such  that  relief  can  be  givMi,  and  the  rights  chimed, 
enforced  in  that  action,  whereas  in  a  case  like  the 
present  tiie  only  appropriate  remedy  is  the  pre*' 
rogative  writ  of  mandamus  to~.,thB  juswies 
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BokUt  t.  London  Oaunty  Qmnoil,  63  L.  T.  767 ; 
6S  J.  F.  891. 

Vbm  btfore  23  *  24  Vlot.  e.  116.]— The  coroners 
of  franchises  which  did  not  contribnte  to  the 
coon^  rates  were  Dot  entitled  to  the  fees  given 
by  25  G«o.  2,  c.  29,  or  to  any  fees  to  be  paid  by  the 
comity.  Rea  v.  Yorkthire,  W.  M.  JJ.,  7  Term 
Jtcp.61. 

A  coroner  under  25  Geo.  2,  c.  29,  s.  1,  was  not 
entitled  to  any  CQmpensation  for  the  miles  tra- 
veiled  by  him  in  retui-nlng  to  his  nsnal  place  of 
abode  from  taking  an  Inqaisition.  Jicx  v. 
Owfordshire  JJ.,  3  B.  &  Aid.  203. 

The  court  refused  to  compel  the  sessions  to 
allow  an  item  in  the  coroner's  account,  because 
the  justices  were  of  opinion  there  was  no  ground 
for  holding  the  inquisition.  Iteai  t.  I^nt  JJ., 
n  East.22»;  10  B.  R.  484. 

A  coroner  was  not  entitled  to  be  paid  for  an 
InqoiBitifai  taken  upon  a  dead  body,  under  25 
Geo.  2,  c.  29,  anless  it  was  signed  by  all  the  jsrors. 
Hew  V.  Mm/o/A  JJ,  1  Nolan,  141. 
.  Where  a  coroner  held  two  or  more  inquisitions 
at  the  same  place  on  the  same  day,  he  was  only 
entitled  to  one  sum  ot  9d.a  mile  for  travelling 
expenses  from  the  place  of  bis  abode  to  the  place 
where  the  inquisitions  were  holden.  Jiexv.  War- 
wick JJ,  5  B.  &  C.  430  ;  8  D.  at  B.  147  ;  4  L.  J., 
K.  B.  (O.s.)  206  ;  29  B.  B.  281. 

A  coroner  was  not  entitled  to  the  fee  of  20<. 
mentioned  in  25  Oeo,  2,  c.  29,  for  -holding  an 
inquest,  unless  in  the  judgment  of  the  quarter 
sessions  it  was  proper  that  such  inquest  should 
have  been  held,  and  the  court  would  not  review 
the  judgment  of  the  sessions  on  this  point,  and 
refused  to  grant  a  mandamus  to  the  sessions  to 
pttT  such  fees.  Jieg.  v.  Gloueuterthire  JJ.,  7  EL 
IeBL  846  ;  27  L.  J.,  M.  0. 16  i  8  Jnr.  Ch.8.)  980 ; 
5  W.  B  655. 

But  the  court  made  absolute  a  rule  for  a  man- 
damus to  pay  the  fee  of  6«.  8d.  on  inquests  which 
the  sessions  had  held  not  to  be  duly  holden,  that 
the  question  might  be  discussed  on  the  record 
whether,  under  7  Will.  4  ft  1  Vict  c.  68,  the 
coroner  was  entitled  ae  of  r^ht  to  the  fees  and 
disbursements  meDtioned  1h  dat  statute.  lb. 

The  due  taking  of  an  inquisition  by  a  coroner 
was  a  condition  precedent  to  his  being  entitled 
to  remuneration  under  Oeo.  2,  c.  29.  Jtrtf,  v. 
CarmartheHihire  JJ.,  2  New  Sess.  Cas.  679  ;  10 
Q.  B.  796  ;  16  L.  J.,  M.  C.  167  ;  11  Jnr.  819. 

But  a  coroner  was  entitled  to  be  Teimbursed 
the  compulsory  pavments  made  by  him  nnder 
8  ft  7  Will.  4,  c.  89,  and  7  WUl.  4  ft  1  Vict. 
c.68,a.  2,aud  the  justices  in  qnaxter  seasions  had 
no  discretion,  lb, 

 ODmpensatin  «■  MtIiIm  tf  Btatriot.]— 

The  power  of  ordering  compensation  to  coroners 
for  the  loss  of  emoluments  arising  out  of  a  change 
made  under  7  &  8  Vict.  c.  92,  in  the  divisions  of 
a  comity  for  the  purpose  of  holding  inquests,  is 
confined  to  cases  where  such  county  tus  been 
customarily  divided  into  districts  for  the  pur- 
pose of  holding  inquests  daring  the  apace  of  seven 
▼ears  before  uie  passing  of  the  act,  as  provided 
by  8.  6.  Beg.  v.  Levhmere,  16  Q.  B.  284 ;  20  L,  J., 
Q.  B.  169  i  15  Jur.  658. 

6.  BKMOT.aL. 

la  what  Cases.] — On  an  order  tor  a  leaiovalof 
n'OOnmer  from  bis  ofllee.  the  praotaoe  stilt  pre- 
vails, at  ianiiiig  writs  de  fXKonatora  ttmnenuido 
aad  de  corona  tore,  eligudo  at  the  sMie  time 


siDce  23  ft  24  Vict.  c.  \U,  w.  6.  Ward.  I»  re,  i 
Ue  G.  F.  ft  J.  700 ;  SO  L.  J.,  Ch.  775  ;  7  Jnr.  (S  ja.> 

863  ;  4  L.  T.  458  ;  9  W.  B.  843. 

A  coroner  was  discharged  from  his  oflSce  for 
neglect  of  duty  by  the  authority  of  the  great  seaL 
Ptt4lr7j,  £i  parte.  3  Dr.  ft  War.  84. 

Confinement  in  prison  out  of  the  county  is  a 
sufficient  ground  for  the  removal  ot  a  coroner 
from  his  crfHce,  al^ough  during  his  absence 
another  coroner  ot  the  same  county  performed 
his  duties.   Parnell,  Ex  parte,  1  J.  ft  W.  451. 

The  great  Mml  has  power  independently  of  the 
25  Geo.  2,  c.  '2\\,  to  remove  coroners  fnmi  their 
office  for  neglect  of  duty.  lb. 

Notice  to  a  coroner  of  a  petition  for  his  re- 
moval is  not  necessary.  Ih. 

The  practice  is  to  issue  the  writs  de  eoronatore 
exonemudn  and  de  eoronatore  eligendo  at  the 
same  time  ;  the  latter  is  dated  last,  but  it  is  not 
irregular  to  execute  it  before  a  return  made  to 
the  former,  lb. 

The  court  has  power  to  remove  coroners  where 
they  misbehave  or  live  out  of  the  county  ;  but 
will  not  (iixler  a  writ  de  eoronatore  exonerando 
till  an  alli<lavit  of  service  of  the  petition  at  his 
last  place  of  abode.  Wanoich  Freeholder*,  Ex 
parte,  3  Atk.  184. 

7.  Duties. 

XisbehaTioor  in  Offloe — IFnneoefsary  Belay.] 

— A  coroner  is  not  justified  in  delaying  the  in- 
.<]uest  upon  a  dead  body  in  a  state  of  deconqrasi- 
tion  for  so  long  a  period  as  five  days  in  order 
that  the  body  may  be  identified,  and  bariod  and 
registered  under  the  Tif^t  name,  and  the  mere 
fact  that  it  has  been  placed  in  a  mortuary  can 
make  no  difference.   Hull,  In  re,  9  Q.  B.  D.  689. 

 Negleet  or  Befiual  to  h^  laqneet— Sia- 

orotioB.] — A  coronw  received  from  the  proper 
IKtltce  authorities  a  report  with  a  view  to  an  in- 
()uest,  that  a  man  within  bis  district,  aged  sixty- 
one,  had  been  found  dead  in  his  bed.  It  did  not 
appear  on  the  one  hand  that  there  had  been  any 
previous  discnse  or  illness,  or,  on  the  other  baud, 
that  there  was  any  suspicion  of  violence,  suicide, 
or  crime.  A  medical  man,  moreover,  refused  to 
give  a  certificate  of  the  cause  of  death,  uid  the 
friends  and  relatives  of  the  deceased  made  no 
objection  to  an  inquest : — Held,  that  the  coroner 
had,  in  the  absence  of  further  information  as 
to  the  cause  of  dcaih,  no  discretion  to  refuse  to 
hold  an  inquest  upon  the  ground  that  it  was  un- 
necessary, lb. 

When  a  precept  is  issued  and  a  jury  is  som- 
i  moned  to  attend  an  inquest,  the  coroner  is  bound 
to  proceed  with  the  inquiry,  and  cannot  dismiss 
the  jury  without  doing  so.  A  refusal  to  proceed 
with  an  inquest  under  snch  circumstances  is  a 
misbehaviour  within  Si  6  of  23  ft  24  Vict,  c  116. 
Ward,  S  De  a.  F.  ft  J.  TOO:  30  L.  J.,  Ch. 
775 ;  7  Jur.  (N.8.)  863  ;  4  L.  T.  458 ;  9  W.  B. 
843. 

 AUng  SzIIm.] — ^A  coroner  is  gsiltyof  an 

indfcstable  offence  ia  taking  a  mm  otmniey  for 
not  hi^ng  an.  iaqsest ;  whether  be  has  any 
pretence  for  holding  the  inquest  or  not,  he  is 
equally  criminal  in  having  extorted  money  to 
refrain  from  doing  his  office.  Reeg  v.  Mtrrism, 
1  Bast,  F.  C.  488. 

  Bt  TkklBff  T««bt]— After  the  juy 

reUnd,  the  coroiier,  bpcm  being  iatormed  that 
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they  bad  agreed,  but  Ijefore  their  verdict  was 
giTCD,  entered  the  room  where  they  were  in  cou- 
anltation  and  took  their  rerdiet  in  the  room 
before  returning  into  open  court: — Held,  that 
thif)  woe  mlBoondact  on  the  part  of  the  coroner, 
sad  the  inqoisition  was  qowhed.  JUichtittotoH 
Jiig%i4&ioit,  In  re,  22  L.  R.  Ir.  279. 

Treth  In^uizy.} — ^When  material  evidence  has 
been  lejeeted  at  a  coroner'B  inqoesL  and  the  jun^ 
has  brongfat  in  an  inconclusiTe  Terdiot,  and  fresh 
evidence  which  wttl  throw  light  upon  the  in- 
quiry is  forthcoming,  the  court  will  quash  the 
inquisition,  and  send  it  down  to  the  coroner  to 
hold  a  fresh  inquiry  before  a  fresh  jory.  Such 
fiesb  inquiry  must  be  held  super  visum  corporis. 
J2w.  T.  amer,  45  L.  J.,  Q.  a  711 ;  81  L.  T.  849 ; 
14  W.  a  882  ;  13  Cox,  C.  C.  220. 

At  an  inquest  the  question  to  be  decided  by 
the  jniy  was  whether  the  deceased  was  shot  by 
accident  or  by  her  husband ;  the  latter  was 
examined  and  croes-exaniined,  but  the  body  was 
not  examined  as  to  the  direction  of  the  bullet  :— 
Held,  that  a  second  inqnest  vros  unnecessary-,  as 
bom  the  jncidcntB  of  tne  stmgglei,  the  point  as 
to  suicide  or  murder  was  not  likely  to  be  ex- 
plained satisfactorily.  Beg.  Omuon,  66  J.  P. 
362. 

Pnmtinff  la^aMt  being  held  —  Xiide- 

MMsnr.]— It  is  a  misdemeaiiour  to  destroy  a 
dead  body  with  Intent  to  prevent  an  inquest  in 
a  caae  where  a  coroner  has  jurisdiction  to  hold 
one.  Meg.  v.  Siepkenwn,  63  L.  J.,  M.  C.  176 ;  IS 
0.  B.  D.  331 ;  52  L.  T.  267 ;  33  W.  B.  44 ;  IB 
Oox,  C.  C.  C79;  49  J.  P.48ft-C.C.  U.  S.  ^.,Jteg. 
T.  Pnee,  53  L.  J.,  M.  0.  51 ;  12  a  B.  D.  247 ; 
88  W.  a  45,  u. ;  16  Cox,  C.  C.  389. 

Bstj  as  to  Bridenee.] — On  inqaesta  held  on 
the  bodies  of  dead  bastard  children,  it  is  the 
boonden  duty  of  the  coroner  to  tell  the  jury,  in 
all  cases  where  there  is  not  the  most  clear  and 
decisive  proof  that  the  child  was  bom  alive,  that 
they  ooght  never  to  think  of  letoming  a  verdict 
of  wilful  murder  against  the  mother.  Bern  v. 
BayUy,  Car.  C.  L.  243. 

An  inquisition  jury  ought  to  have  pointed  out 
the  precise  time  at  which  the  accident  happened 
that  CMued  the  death  of  the  deceased,  and  also 
the  preciae  time  at  which  the  death  took  place. 
J2w.  T.  .fihnmloto,  8  P.  &  D.  52 ;  11  A.&E.  119; 
8  D.  C.  P.  167 ;  9  L.  J.,  H.  0.  16  ;  4  Jur.  103. 

A  coroner  on  an  inquisition  super  visum 
corporis  ought  to  hear  evidence  on  oatn,  not  only 
OB  the  part  of  the  crown,  but  on  the  part  of  the 
^son  accused.   Bern  t.  Seorey^  1  Leach,  C.  C. 

It  to  the  du^  of  a  coroner,  iu  a  case  of  death 
occurring  in  a  pugilistic  encounter,  to  examine  a 
surgeon  as  to  the  cause  of  the  death.  Sea  v. 
Quinch,  4  Car.  tL  P.  671. 

It  ia  the  doty  of  a  coroner  to  read  over  to 
eveiy  ^ritneaa  examined  on  the  inquest  the  evi- 
dence which  he  has  given,  and  to  desire  the 
witoen  to  sign  It.   Beg.  t.  Plumiaer,  1  Car.  K. 

A  coroner  ought  not  to  exclude  the  tostioiony 
«(  parties  who  have  material  evidence  toof[er,oo 
thie  ground  that  thell-  testimony  may  (end  to 
crimiamte  tbemselves.  IfaUev  t.  Sx. 
5U;  »L.J.,ICi.  91.  :  "T.  . 

Wbere,  on  a  criminal  informaticai  agaiost  .a 
ooronsT  for  corruption  in  his  ofBoe,  1^  secoetly 
tftamibihg  witnesses  before  tiie  jury  was  swpm. 


he  was  found  guilty,  the  judge  refused  to  commn- 
him  or  hold  him  to  bail,  no  disposition  to  escape 
or  abscond  being  manifested  or  shown.  Bete  t, 
Wliitcomb,  1  Car.  &  P.  124. 

Binding  over  Witnesiei.] — It  is  the  duty  of  a 
coroner  to  bind  over  all  those  witnesses  who 
prove  any  material  fact  agnin^t  the  party  accused, 
and  not  those  who  are  called  'for  the  purpose  of 
excttlijating  him.   Beg.  v.  Taylor,  9  Car.  Jc  P.  672. 

However,  if  a  coroner  binds  over  all  the  wit- 
nesses on  both  sides,  no  blame  is  imputable  to 
the  clerk  of  indictments,  if  he  requires  them  all 
to  be  put  OD  the  back  of  the  bill,  and  examined 
before  the  grand  j  ury.  Ih. 

SxpensM  of  PanMaMit  IMlwd  Witnou.]— 

An  agreement  by  the  corporation  of  the  City  of. 
Dublin  to  pay  a  fixed  yearly  salary,  in  lieu  of 
fees,  to  a  medical  practitioner  j>ermanently ' 
appointed  by  the  coroner  to  attend  as  medical 
witness  at  all  inquests  to  be  held  in  the  city  of 
Dublin,  is  not  warranted  by  9  1 10  VicL  c.  37,  s. 
28;  and  payments  made  on  account  of  such 
salary  ought  not  to  be  allowed  by  the  public 
auditor.   Brg.  v.  Finlay,  Ir.  B.  11  C.  L.  498. 

Identifying  Aeenied.]— A  party  had  been  com- 
mitted for  trial  upon  a  charge  of  murder.  A 
coroner's  jury  was  sitting  upon  the  dead  body  of 
the  deceased.  The  court  refused  an  application 
for  a  habeas  corpus  to  bring  up  the  prisoner  for 
the  purpose  of  identifying  him,  as  he  might  be 
identified  by  the  evidence  of  the  witnesses  who 
were  examined  before  the  magistrates,  or  a 
witness  sent  to  the  prison  for  that  purpose. 
Cooke,  In  re,  7  Q.  B.  tio3  ;  14  L.  J.,  11.  C.  188 ; 

9  Jur.  869. 

Quaere,  whether  the  court  has  power  to  grant 
the  writ  in  such  a  case ;  Coleridge,  J.,  affirming 
that  it  has.  lb. 

A^joamoMnt] — If  an  inquest  on  a  dead  body 
is  adjourned,  and  on  the  day  appointed,  the 
oourt  is  not  formally  opened  aod  further  ad- 
journed, the  proceedings  drop,  and  the  court  is 
dissolved,  and  everything  else  done  in  the  matter 
of  the  inquest  is  coram  noo  judicc  ;  and  this  in 
,8o  even  where  the  adjournment  takes  place  only 
for  the  purpose  of  drawing  up  a  formal  inqoiai- 
tion  after  the  jury  has  in  substance  agreed  uptm 
their  verdict.    Jtey.  v.  Payn,  34  L.  J.,  Q.  B.  69 ; 

10  Jur.  CN.8.)  1150  ;  11  L.  T.  488,  707 ;  13  W,  a 
206,  383 ;  10  Cox,  C.  C.  64.  S.  P.,  Beg.  v. 
MaUet,  I  Coz,  a  O.  336. 

Diaakargiag  Tnry.]— When  a  coroner's  jury 
cannot  agree  on  an  inquest  to  inquire  into  the 
death  of  a  person,  the  coroner  cannot  discharge' 
them,  but  they  must  be  remitted  to  the  judges 
of  the  next  assizes  for  the  county,  and  if  they 
cannot  agree,  the  judge  of  the  assize  trying 
priscmers  will  discharge  them.  Beg.  v.  Beiniieatz 
4  F.  ft  F.  1094. 

When  a  precept  is  issued  and  a  jury  is  sum- 
moned to  attend  an  inquest,  the  coroner  is  bound 
to  proceed  with  the  inquiry,  and  cannot  dismiss 
the  jury  without  .doing  so.  Ward,  /»  iv.  8 
De  G.  F.  ft  J.  700 ;  L.  J.,  Ch.  775;  7  Jur. 
C»3.)  853  ;  4  L.  T.  458  ;  9  W.  a  843. 

CuuiUttal  tbr  IHal  tt  Terseoa  Charged.]— 

When,  a  person  is  committed  iw  trial  on  a 
coroner's  inquisition  for  manslaiuhter,  the  case 
oi^t  properly  to  he  inyestigatedb;  the  mau4^ 
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tratee,  in  order  that  the  prisoner  may  have  the 
opportunity  of  calling  witnesses,  and  having 
them  bound  over  to  appear  at  the  trial,  under 
30  k  31  Vict  c.  86,  B.  8.  JZm,  r.  Spoor,  11  Cox, 
C.  C.  660. 

8.  Ikquisitiovb. 

a.  Porm  and  Xod«  of  Taking. 

Jury— Exemptioiis.] — The  ezomptions  in  the 
schednle  to  the  Juries  Act,  1870,  apply  to  jurors 
Bnnimoned  to  serve  upon  coroners  inquests. 
Beg.  V.  Button,  or  Jhittint,  la  re,  61  L.  J.,  Q.  B. 
190  ;  [1892]  1  Q.  B.  486 ;  66  L.  T.  324  ;  40  W.  R. 
270  ;  56  J.  P.  455. 

Swearing  Jurors,  and  View.] — It  is  not  neces* 
sary  that  the  jurors  should  be  sworn  super  visum 
corporis,  or  that  they  should  all  be  sworn  at  one 
time,  or  that  they  shonld  all  view  the  body  at 
the  same  time.  Meg.  Ingham,  6  B.  &  S.  237  ; 
33  L.  J.,  Q.  B.  183  ;  10  Jnr.  (HA.)  968  :  10  L.  T. 
466  ;  12  W.  B.  798  ;  9  Cox,  C.  0.  608. 

After  a  jury  had  viewed  the  body  and  heard 
part  of  the  evidence,  another  person  was  sworn, 
viewed  the  body,  and  took  part  in  the  procee<l< 
inga  on  hearing  that  portion  of  the  evidence 
which  bad  been  previously  taken  read  orer  to 
him  :— Held,  a  suflBcient  ground  for  Inlnging  up 
the  inquisition.  Reg.  v.  Torkehire  Coroner,  9 
L.  T.  424  ;  9  Coi,  C.  G.  373. 

Where  the  court  has  quashed  an  inquisition 
md  sent  it  down  to  the  coroner  to  hold  a  ircsh 
inqnity  before  a  fresh  jury,  snch  fresh  inquiry 
most  be  held  fioper  visum  corporis.  Reg,  v. 
Carter,  46  L.  J.,  Q.  B.  711  ;  34  L.  T.  849;  24 
W.  K.  883 ;  13  Cox,  C.  C.  220, 

Preinmption  as  to  Hnaber.] — After  a  verdict, 
the  conrt  will  presume  that  a  coroner's  inquisi- 
tion was  found  by  twelve  jnrors,  if  twelve  were 
necessary.   Taylor  t.  Xami«,  6  D.  ft  B.  188  ;  4 

B.  t  C.  138. 

J«zm  of.]— A  coroner's  inquisition  iaau  indict- 
mrait,  wltmn  24  ft  26  Vict.  c.  100,  s.  6,  and  it  is, 
therefore,  unnecessary  to  set  forth  therein  the 
manner  in  which,  or  the  means  by  which,  the 
death  of  the  deceased  was  caused.  Reg.  v. 
Ingham,  5  B.  ft  8.  257  ;  33  L.  J.,  Q.  B.  183  :  10 
Jnr.  Cn3.)  958  ;  10  L.  T.  466 ;  12  W.  B.  793  ;  9 
Cox,  C.  0.  508. 

It  Is  DO  objection  to  an  inqoisitim  for  murder 
that  the  offence  is  stated  to  have  been  committed 
on  the  26th  day  June,  omitting,  the  word  "  of." 
Rem  y.  Hvggine,  3  Car.  ft  P.  414. 

An  inquisition  in  which  the  thing  causing  the 
death  was  described  as  "  the  goods  and  chattels 
of  the  proprietoiB  of  the  H.  ft  ti.  railway"  (vnth- 
out  mentioning  their  corporate  name):— Held, 
bod.  B^.T.  Fir*«,  10L.J.,M.C.133. 

An  Inquisition  for  manslanghter,  stating  the 
inquest  to  have  been  held  on  the  otli  of  January, 
in  the  7  Will,  4,  and  in  the  year  1837,  and  that 
J.  M.  of,  ftc,  on  the  28th  of  December,  in  the 
year  aforesaid,  made  an  assault,  ftc,  is  bad,  as 
the  offence  is  charged  to  have  been  committed 
on  an  impossible  day.  Rex  y.  Mltektdl,  7  Oar.  ft 
P.  800. 

— H^^igmtOndislonofDv^.]— Acoroner's 
inqnisitioD  which,  after  stating  the  cause  of  death 
of  the  deceased  to  be  injuries  caused  by  a  fall, 
alleges  that  by  the  neglect  of  three  specified 
peiBons  to  fence,  or  cause  to  be  fenced,  a  quarrV, 
the  deceased  fell  therein,  "  and  that  tbcrcf^mr^ 


the  three  specified  persons  did  feloniously  kill 
the  deceased,  may  be  quashed,  inasmuch  as  it 
professes  to  be  founded  on  particular  facts  under 
which  the  duty  to  fence,  or  cause  to  be  fenced, 
arose,  but  omits  to  set  oat  any  facts  from  which 
auch  a  daty  as  that  alleged  would  arise.  Reg.  y, 
Oxfiird  CireuH  AtHxe  Clerk,  66  L.  J.,  Q.  B.  271 ; 
[1897]  1  Q.  B.  370  ;  76  L.  T.260  ;  45  W.  R.643; 
18  Cox,  C.  C.  618  ;  61  J.  P.  197. 

An  inquisition  was  quashed  in  which  no  neglect 
of  duty  was  set  out  such  as  would  constitute  the 
crime  of  manslaughter.  Reg.  v.  PooocJt,  6  Cox, 
0.0.172. 

 What  IDoftota  may  bo  Amended.]— An 

omission  in  an  inqnlsition  to  state  the  time  at 
which  the  offence  was  committed,  when  time  is 
not  of  the  essence  of  the  offence,  is  cured  by  s.  2 
of  6  ft  7  Vict,  c  83.  Reg.  v.  Ingham,  6  B.  ft  8. 
257  ;  33  L.  J.,  Q.  B.  183 ;  10  Jur.  (N.8.)  968 ;  10 
L.  T.  466 ;  12  W.  R.  793  ;  9  Cox,  C.  0.  608. 

By  s.  20  of  the  Coroners  Act,  1887,  if  in  the 
opinion  of  the  conrt  having  cognisance  of  the 
case  an  inquisition  finds  sufficiently  the  matters 
required  to  be  found  thereby,  and  where  it 
charges  a  person  with  murder  or  manslai^hter, 
sufficiently  designates  that  person  and  theoffence 
charged,  Uie  inquisition  shall  not  be  quashed  for 
any  defects,  and  the  court  may  order  the  proper 
officer  of  the  court  to  amend  any  defect.  On  a 
rule  for  a  certiorari  to  bring  up  and  quash  an  in- 
quisition charging  that  "  the  directors  of  the 
Great  Western  Railway  Company"  did  feloni* 
onaly  kill  and  day  G-. : — Held,  that  the  Qneen's 
Bench  division  had  no  power  to  amend  the 
inqnisilion  by  sufficiently  designating  the  direc- 
tors by  name,  because  the  power  to  amend  was 
limited  by  s.  20  to  the  court  before  whom  the 
persons  charged  should  be  brought  for  triaL 
Reg.  y.  (?.  W.  Ry.  Directort,  67  L.  J.,  M.  C.  31 ; 
20  Q.  B.  S.  410;  68  L.  T.  766  ;  86  W.  B.  606 ; 
16  Cox,  0.  O.  410  :  52  J.  P.  772.  ' 

An  inquest  omitting  to  state  the  place  where 
the  death  happened,  or  where  the  body  was 
found,  were  defects  in  substance,  and  could  not 
be  amended,  and  the  inquisition  was  quashed. 
R-^x  V.  Ecett,  6  B.  ft  0.  247  j  9  D.  ft  B.  237  :  5 
L.  J.  (OJB.)  M.  0.  36. 

  Signature  and  Kamos.] — It  must  be 

signed  as  well  by  all  the  jurors  as  the  coroner. 
Rex  V.  Norfolk  JJ.,  1  Kast,  P.  C.  383. 

If  the  names  of  the  jurora  were  not  set  out  in 
the  caption,  and  the  inquisition  was  not  signed 
by  the  joion  with  their  names  at  leugUi,  ther 
inquisition  was  bad.  Rew  t.  Boioen,  3  Car.  ft  P. 
602. 

If  some  of  the  jurors  signed  with  their  marks, 
such  marks  ooght  to  have  been  yerifled  by  an 
attestation,  ih.  B.  P»  Reg.  t.  Stoekdale,  8  D.' 
P.C.517. 

A  juror  who  has  put  his  mark  must  be  taken 
prima  iade  to  have  done  so  in  the  presence  ot 
the  other  jnrors.  Lewirit  Cote,  2  Lewin,  C.  0.' 
125. 

It  was  no  objection  that  one  of  the  jurors  did^ 
not  sign  hia  christian  name  at  length,  if  the 
names  ot  the  jurors  were  set  out  at  length  in  the 
body  of  the  inquisition.  Bern  v.  Bonnl^  6  Car ' 
ft  P.  179. 

If  Several  persons  on  an  inquest  had  the  hum. 
christian  and  sumarae,  it  was  not  necessary,  in' 
the  caption  or  the  inqnisition,  to  distinguish  thesa 
by  abode  or  addition.  Rex  v.  AiehoUu,  7  Car.  ft 


Digitized  by 


-665 


GOBOKEB. 


56B 


 AfflxnmtitfB.] — If  an  inqaisitloD  statei  it 

to  h*Te  been  taken  on  the  affirmation  of  a  man, 
it  ahonld  state  that  man  to  be  either  a  Quaker  or 
a  Homrixn.   JUx  t,  Polfield,  t  D.  P.  C.  469. 

On  7u«hK«at,  net  Faptr.]  —  A  coroner's 
inquisition  fihonld  be  on  parchment,  and  not  on 
yaipa:.   JUx  t.  Beavers,  1  East,  P.  C.  383. 

An  inquisition,  finding  s  penon  folo  de  se,  will 
be  ooaBhed  If  written  on  paper.  SM.v.Whalley, 
7  D.  It  L.  S17 1  19  L.  J.,  Q.^  14. 


rmmillmi  ]  Tliiiintli  the  court  will  some- 
times  quash  an  Inqoi^tion  on  motion  for  pal- 
pable defects,  the  most  convenient  cootae  is  to  put ; 
the  party  contesting  it  to  demur.  Aw.  t.  SrmM- ' 
l0w,  11  A.  ft  B.  119 ;  S  P.  k  D.  63 ;  9  L.  J., 
M.  a  Ifi. 

A  mle  to  quash  an  inquisition  upon  an  objec- 
Hon  relating  only  to  the  finding  as  to  one  penon 
nnmed  therein,  need  not  be  served  npcm  the 
other  persona  named.  Seg.  v.  JfiUM,  1  Cos, 
C.  C.  336.  -  . 

An  inquisition  may  be  quashed  where  a  verdict 
has  been  found  against  a  person  confessedly 
iODOcent,  but  the  court  will  not  quash  it  where 
there  has  been  any  evidence,  even  though  it  may 
be  insoffident  to  warrant  the  finding  of  the  jniy. 
Six  Mile  Bridge  InquiMion,  In  re,  6  Cox,  G.C. 
122. 

If  an  inquisition  be  insensible  as  it  stands,  and 
there  are  no  wotds  the  rejection  of  which  would 
make  it  clearly  inteUigiUe,  it  must  be  quashed. 
Ref.  T.  Midland  Sy^  2  Cox,  C.  C.  1. 

JaitoJiatioB.] — The  jurisdiction  of  the  Queen's 
Bct^  Division  to  quash  an  inquisition  for  irre- 
golarity  on  the  face  of  it  is  left  tmtouched  by 
a.  aO  of  the  Cknroner's  Act,  1887.  Jbw.  v.  G.  W. 
Ity,  IHreetorg,  67  L.  J.,  H.  C.  31 ;  SO  Q.  B.  D. 
410 ;  68  L.  T.  766  ;  86  W.  B.  606  ;  16  Cox,  C.  C. 
410;  6a  J.  P.  772. 

Oa  ■^rhmt  Orounds.]— It  Is  no  ground  for  a 
cetUorsri  to  bring  up  an  inquisition  that  evidence 
not  uptm  oath  waa  received.  .Bm.  v.  Jngham,  6 
B.    d.  257. 

Or  that  the  direction  of  the  coroner  to  the  jury 
was  fanproper.  lb. 

Or  uiat  there  was  no  evident^  to  warrant  the 
finding  of  the  jury.  lb. 

The'  court  refased  to  quash  an  inquisition  on 
(be  ground  that  evidence  was  received  not  upon 
oath,  there  being  no  mala  praxis,  and  no  mischief 
hwrlng  resulted,  and  the  jury  having  found  their 
TCidiet  upon  the  other  evidence  only.  Seff.  v. 
a»f&nbMre  Coroner,  10  L.  T.  660. 

On  an  application  to  quash  a  coroner's  inquisi- 
Uon,  the  court  will  not  examine  the  depositions 
returned  hy  the  coroner  on  certiorari,  for  the 
purpose  €A  inqniriiv  whether  the  evidence  was 
■aflMdent  to  stntport  the  verdict  of  the  ooroner  s 
jury.  Machfuiwyn  InqitUition,  In  re,  S3  L.  K. 
lr.279. 

The  oouit  will  quash  an  inqoisition  In  which 
the  filets  of  the  case  are  stated,  and  the  verdict 
found  is  not  warranted  hy  such  facts.  GtUy,  In 
vr,S]l.fclC.61;  BB.aEAd.230;  3  U3.,U.  C. 
102. 

Hie  court  win  not  quash  an  inquisition  unless 
a  appears  bad  on  the  face  of  it,  or  fraud  is 
ahawn.  It  is  no  ground  to  quash  it  that  it  is 


alleged  that  the  ooroner  misdirected  the  jnry. 
Beg.  V.  JtriniMh,  7  W.  B.  63. 

I 

Partly  Bad.] — Where  a  jiuy  found  that  m 
deceased  person  committed  suicide  "  whilst  suffer- 
ing under  the  cruel  conduct  of  Mr.  8,,"  a  clergy- 
man, and  the  coroner  had  taken  this  down  as  the 
fiTiHtpg  <^  the  jury : — ^Held,  that  the  court  wonl^ 
not  grant  a  cntionui  to  bring  up  the  inquisition 
for  the  purpose  of  quashing  so  much  of  the  find* 
ing  as  was  irrelevant.  Snvtokleif,  parte,  3 
D.  h  L.  2d. 

An  inquisition  charging  two  persons  with 
having  caused  the  death  may,  for  misconduct  in 
the  coroner  in  reference  to  one  only,  be  quashed 
as  to  that  one  only.  Beg.  v.  MalUt,  1  Cox,  C.  0. 83$. 

An  inquisition  may  be  quashed  in  part  tor  an* 
certainty,  and  stand  good  for  tiie  rendne.  Car- 
naheri,  Eb  parte,  2  M.  &  By.  397. 

In  Partiealar  lutaaosa.]— &w  Supra, 

AeUoa  ta  LnprisenauDt  —  Costs.] — In  an 

action  for  causing  the  plaintiff  to  be  taken  into 
custody,  and  imprisonea,  it  appeared  that  he  was 
arrest^,  l:^  a  coroner's  warrant,  for  maq- 
slaughter.  He  was  admitted  to  bail,  with  two 
sureties,  and  afterwards,  on  his  application  to 
the  Queen's  Bench,  the  inqnisitiim  was  quashed : 
— Hdd,  that  he  was  entitled  to  recover,  as  part 
of  the  special  damage,  the  cost  of  setting  aside  the 
inquisition.  Foxhail  v.  Baritett,  3  EL  &  BL  928  ; 
2  C.  L.  B.  273  ;  25  L.  J.,  Q.  B.  7  ;  18  Jar.  41 ;  3 
W.  B.  61. 

0.  Semoral  for  TrlaL 

In  what  Oasas.]— The  Court  of  Queen's  Bench 
will  remove  a  coroner's  inquisition,  or  an  indict* 
ment  to  be  fonud  at  an  ensuing  assises,  for  mur- 
der, from  a  county  at  large  to  the  Queen's  Bench 
by  certiorari,  if  it  appears  that  a  fair  trial  can- 
not be  had  in  the  county.  Reg.  v.  Painter,  6  EL 
&  BL  1024  ;  2  Jur.  (S.B.)  236. 

And  by  19  4t  20  Vict.  c.  16,  the  cowt  may 
direet  the  trUU  te  take  pUiot  ai  Mc  CmOral 
CriMinal  Cmit. 

d.  AdmlaslbllltF  in  BrldanoSk 

In  Civil  Cases.] — ^The  finding  of  a  jury  on  a 
coroner's  inquisition  throws  the  burden  of  pnxtf 
in  a  civil  case  on  the  partgr  alleging  tba  otmtia^. 
PHnee  ef  Wales  Attoeiation  Co.  t.  Palmer,  36 
Beav.  605. 

la  Information  fst  LibeL]— Information  for 
libel  alleged  that  a  person  unknown  had  com- 
mitted a  murder  on  G.,  and  that  H.  had  been 
charged  with  it.  The  information  set  oat  the 
libel,  and  charged  that  it  imputed  the  murder  to 
C.  The  libel,  as  set  out,  spoke  of  the  murder  erf 
O.,  and  stated  H.  had  been  accused  of  it : — Held, 
that  the  indictment  was  proved  by  evidence, 
that  a  person  had  been  murdered,  that  H.  was 
chaiged  witii  the  murder,  and  that,  on  an  inquest 
held  upon  the  body,  witnesses  called  tiie  d^ 
person  by  the  name  of  G-.  Beg.  v.  Oregory,  8 
Q.  B.  508  ;  15  L.  J.,  M.  C.  38 ;  10  Jur.  387. 

Held,  also,  that  the  last  fact  might  properly  be 
proved  by  the  coroner  who  held  i^e  inquest,-  am) 
that  he  might  for  the  purpose  use  an  instra^ 
ment  which  he  had  drawn  up  as  an  Inquisi- 
tion, Whether  it  was  or  not  a  valid  and  formal 
inquisition.  lb. 

An  inquisition  on  paper  onl3 
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paicbment  (hat  not  having  been  quashed),  is 
admisBible  in  eviiience,  not  as  an  inguistUon 
proving  the  statements  therein  contained,  but  to 
show  that  an  inquiry  into  the  snbjeot-uiatter  of 
it  did  in  fact  take  place.  lb. 

DepoiiUoni.}  —  Depositions  taken  before  the 
coroner  of  a  witness  too  ill  tti  attend  may  be 
sent  before  the  grand  jnrj.  JUg.  v.  Mwney,  9 
Cox,  C.  C.  411. 

So  depositions  of  a  prisoner  at  a  coroner's  in- 
quisition, after  a  caution  by  the  coroner,  may  be 
read.  Reg.  t.  Calmer,  9  Cox,  C.  C.  606. 
.  The  court  will  not  grant  a  role  nisi  to  remove 
the  depositions  taken  before  a  cotoner,  and  to 
bail  a  party  charged  npon  the  inquest  with 
manslaughter,  without  an  aflldaTit  of  what  took 

Slace  before  the  coroner.  Bern  t.  MUlt,  4  M.  & 
[.  6. 

Statomenti  made  before  Coroner.]  —  In  an 

action  by  a  widow  to  recover  compoisation  for 
.the  deatii  of  her  husband,  who  was  accidentally 
killed  hj  a  brougham  on  the  highway,  evidence 
aa  to  a  statement  made  by  F.,  uie  driver  of  the 
brougham,  before  the  coroner,  to  the  effect  that 
"  he  had  a  Russian  prince,  who  did  not  under* 
stand  the  English  language,  and  that  be  woold 
not  allow  him  to  pull  up,  as  he  was  in  a  hnny  to 
go  to  a  wedding,  which  was  the  cause  of  his  not 
stopping  at  the  time  of  the  accident,  and  that  the 
brongbtutt  belonged  to  the  defendrat,  and  that 
F.  was  driving  it  for  him,"  is  inadmisBible. 
Breoier  v.  Floyd^  28  L.  T.  79. 


9.  Other  Mattebs. 

■UMtlom  9f  Proean.]  —  An  attachment 
•gainst  the  sheriff  must  i^ae  to  elisors  in  the 
tet  instance,  if  the  coroner  is  the  defendant  in 
ibe  cause.  Keg.  v.  Glamorganihire  Sheriff,  1 
J).  (H-B.)  3U8:  fi  Jur.  1010. 

The  directions  in  8  &  9  Vict.  c.  18,  b.  89,  re- 
i]airing  inquisitions  to  be  held  before  coroners 
where  sheriffs  are  interested,  wer«  introduced  for 
the  protection  of  the  party  against  whom  the  in- 
terest wohM  operate,  and  may  be  waived  by  him. 
Bedddcy,  Ex  parte,  5  Railw.  Caa.  542. 

8emble,tbat  the  court  has  no  power  under  3 
tL  4  Will.  4,  a  17,  to  direct  a  writ  <^  trial  to  the 
«n*oner.  Levy  v.  Magnay,  ID  H.  ft  W.  664  :  2 
D.  07.8.)  fil2  ;  12  L.  J„  Ex.  S4S. 

Daodandi-l — Forfeiture  in  repeat  af,  aholuiked 
iy  9  k  10  Vict.  c.  62.  Previously  thereto  see 
Reg.  V.  Polwtirib,  1  G.  &  D.  211 ;  1  Q.  a  818  :  10 
L.  J.,  M.  C.  118;  6  Jnr.  190. 

Four  deodands  having  been  estreated  into  the 
Court  of  Exchequer,  under  3  ft  4  WiU.  4,  c.  99, 
s.S9,nponfoarcoroner'8  inquisitions,  which  found 
that  toe  deaths  of  four  persons  were  respectively 
caused  on  a  certain  day,  by  a  certain  steam- 
engine,  and  each  imposed  a  deodand  of  1251.  on 
the  engine,  the  court  refused  to  stay  proceedings 
on  thrttB  inquisitions  on  payment  of  one  deodand 
of  12(M.,  but  left  the  defendants  to  their  remedy 
1^  traversing,  or  quashing  the  inqnisitdon.  Att.- 
Gtn,  T.  £att*m  Gmntie*  By^  3  Bailw.  Oas. 

J.  U. 
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Vn.  LlABILITT  TO  BE  SUBD,  638. 

Vni.  DUBOLDTIOH,  648. 

IX.  BT'LAWB. 

a.  Power  of  JUahii^,  644. 
».  Talidtty,  646. 

0.  Jit  SMtnUnt  ^  Trade,  651. 
((.  acting  for  Bna<A,  66l. 

X  COKTBAOTS  Br  AKD  With. 
a.  Primeisit*  ^  ValidUy,  65S. 
h.  Whan  Smlinff  Vkneeeuary,  658. 
e.  JTeoeuiiif     Sealing^  6^ 

1.  ZeatM  ijf,  670. 

A.  mnnozf  AL. 

I.  COBPORATE  NAME, AND  DESCRIPTION. 

See  Uanicipal  CorpoiatioDB  Act,  1882  (jia  Si  46 
Vict.  c.  SO),  88.  8,  241. 

Proper  Iitl«.]— The  proper  style  of  muoicipal 
corporations  in  cities,  under  5  &,  6  Will.  4,  c.  76, 
is  the  Major,  Aldermen  and  CitiEei)9,"  and  not 
the  "Mayor,  Aldermen  and  Bui^esses"  of  the 
city.  Att.-6t-n.  v.  Wtirenttcr  Corporatio/tt  2 
Ph.  3  ;  15  L.  J.,  Ch.  3y8.  S.  P.,  Roehetttr  Car- 
paratio*  t.  Jxe,  lu  Sim.  376. 

Xffset  of  6  *  e  Wm.  4,  e.  76.]  --MtiQicipal 
corporations,  as  altered  by  5  &  6  Will.  4,  c.  76, 
are  but  a  continoance  of  the  old  corporations. 
Att.-Gen.  v.  Kerr,  2  Beav.  420.  S.  P.,  Att.-Qm. 
T,  Leicester  Corporation,  9  Beav.  546 ;  Ludlow 
■Gnrparation  v.  Tyler,  7  Car.  &  P.  537. 

Dassilption.] — The  mayor,  jurats,  and  com* 
monalty  of  Uie  ancient  town  of  Bye  were  held  to 
take  luids  by  a  devise  to  the  right  worshipful  the 
mayor,  jurate,  and  town  council  of  the  ancient 
town  of  Rve.  Att.-Oen.  v.  Rye,  7  Taunt.  546 ; 
1  Moore,  267. 

The  "mayor,  aldermen  and  commons,  in  com- 
mon council  assembled,"  are  not  sufficiently  de- 
scribed in  the  proceedings  nmler  a  private  act  of 
parliament,  by  "  the  mayor  and  commonalty  and 
citizens,"  though  in  fact  the  latter  includes  the 
former.    Jtex  t,  Crohe.  Cowp.  29. 

In  ejectment,  the  demise  wns  laid  to  be  by  the 
mayor,  burgesses,  iic,,  of  the  borough  town  of  M., 
and,  OD  the  trial,  it  turned  out  from  the  charter 
ihat  the  name  of  the  (H>r|)oratioa  was  "the 
mayor,  &:c.,  of  M.'' : — Held,  tliat  this  was  no 
variance,  it  appearing  from  the  charter  which 
was  in  evidence  that  M.  was  a  borough  town. 
Doe  d.  Maiden  v.  MUler,  1  B.  &  Aid.  699 ;  19 
K.  R.  427. 

NVhere  corporation  mistake  their  name  in 
granting  leases,  help  given  in  chancery.  Awn., 
Cary,  31. 

See  also  Shremhunj  v.  Uart;  Crv^fdon  Hot- 
pital  V.  Furlerj/ ;  Carlisle  t.  Blamire ;  and 
Ckttrek  T.  Imperial  Oas  Light  and  Coke  Qi., 
B.II. 

Wketker  Corporation  a  "FarMU."]— The  89 

Elk.  c  5.  enables  "all  and  every  penoa  and 
pecMHiB"  to  foaml  hospitals  for  the  poor,  and  to 
iBCOcpoiate  them.  A.  municipal  corporation  is 
incloided  in  the  words  "  every  person  and  peraons," 


and  may  exercise  the  powers  given  by  the  act' 
NeweaHle  Corporation,  12  CL  &  F.  402. 

Trustees  of  a  will  had  power  to  grant  leases  to 
any  "  penon  or  persons ' '  they  sboiud  think  fit : — 
H^d,  that  this  authorised  them  to  giant  a  lease 
to  a  limited  company.  Jeffaoeh't  Trutti,  I»  nr, 
61  L.  J.,  Ch.  607. 

A  corporation  is  included  in  words  "person  or 
persons. '  Hereford  Corporation  v.  Juorton,  16 
UT.  187:  16W.B.110. 

Under  a  local  act  a  sutomary  remedy  was  pro- 
vided against  a  person  accidentally  damaging  a 
lamp  and  a  pillar  attached  thereto,  which  &d 
been  set  up  oy  any  person  or  persons  at  his  or 
their  private  expense,  or  which  belonged  to  the 
oompany  supplying  the  gas : — Held,  that  the  act 
utpUed  to  a  lamp  and  pillar  set  up  by  a  corpora- 
tion, altiiougli  the  gas  was  provided  by  contract 
between  a  company  and  the  corporation.  lb. 

WheUier  the  word  "  person  "  in  a  statute  can 
be  treated  as  including  a  corporation  must  depend 
on  the  consideration  of  the  object  of  the  statute, 
and  of  t^ie  enactments  passed  with  a  view  to 
carry  that  object  into  effect.  PJuirmacevtieal 
Society  v.  London  and  Proeineial  Supply  Ateo- 
ciation,  49  L.  J.,  Q.  B.  736  ;  5  App.  Caa.  867 ; 
43  L.  T.  389  ;  28  W.  B.  967;  46  J.  P.  20— H.  L. 
(E.) 

FrimI  CMto  Srldaaoe  ef  Xsiitanoe.]— The  in- 
sertion of  the  name  of  a  town  in  Schedule  (A.) 
<^  the  5  ft  6  WiU.  4,  c.  76,  Is  primft  facie  evidence 
of  the  existence  of  a  municipal  corporaticm  there. 
Rex  V.  Greene,  1  K.  ft  P.  631 ;  6  A.  ft  E.  648 ; 
VV.  W.  it  D.  291. 

It  is  not  necG-^ry  to  produce  the  charter  of  a 
city  to  prove  that  it  is  a  monicipal  corporation ; 
the  piodnction  of  the  minutes  6t  the  council  at 
which  the  alderman  was  chosen  for  the  ward  is 
sufficient  evidence,  if  it  proves  that  the  coun- 
cillors of  the  ward  were  present  on  the  occasion, 
and  it  is  a  sufficient  compliance  with  6  ft  6  WiU. 
4,0.76,  a.  43.  JiCc^.T.  TVrxtfr,  12  Cox,  C.  C.  313. 


IL  CHABTEBS. 
See  alto  cases,  post,  B.  I. 

a.  Grakt. 

See  Municipal  Corpomtions  Act,  1882  (45  ft. 
46  Vict.  c.  60),  83.  210—218. 

Validity  of — Petition,  Coanter-Fetition,  Ques- 
tion for  Jury.] — A  petition,  which  hod  boeu 
agreed  upon  at  a  meeting  of  the  ratepayers  of  tiie 
parliamentary  borough  of  Manchester,  convened 
by  public  advei-tt^ment.  and  which  was  in  foct 
attended  by  1,000,  and  which  petition  was  after- 
wards signed  by  4,000  inhabitant  Lousehoklers  of 
the  borough,  was  presented  to  her  Majesty,  pmy- 
ing  for  the  grant  of  a  charter  of  incorporation  to 
the  inhabitants  under  the  7  Will.  4  ft  1  Viot.  c. 
78,  8.  49.  Afterwards,  and  before  the  day  ap- 
pointed for  this  petition  being  taken  into  con- 
sideration by  the  privy  council,  a  connter-peti- 
tion,  signed  by  6,000  of  such  inhabitant  hoosc- 
holders,  was  presented  to  her  Majesty,  praying 
her  not  to  grant  such  charter.  The  whole  num- 
ber of  such  inhabitant  householders  of  the 
borough  amounted  to  48,000 :— Held,  that  the 
second  petition  did  not  necessarily,  in  point  of 
law,  deprive  her  Majesty  of  the  power  to  grant 
Buch  (diarter  upon  the  first  petition ;  but  that, 
whether  the  first  petition  was,  undsr  all  the  clr- 
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cumstanoes,  the  petition  of  tbe  inhabitant  honse- 
holdm  of  the  borongfa,  so  as  to  aathoriae  the 
exercise  of  the  powere  conferred  by  7  Will.  4  k 

I  Vict.  c.  7^.  8.  49,  was  a  qaestion  of  fact  for  a 
jury ;  and  uut  the  determination  of  the  privy 
cooncil  to  advise  the  crown  to  grant  tbe  chiarter 
npon  Ridi  petition  was  not  conclusive  of  ita 
validitv.  Mutter  v.  CkapmoA,  10  L.  Ex.  495  ; 
8U.ftW.l— Ex.Ch. 

Fran^tlTe  of  Crown.]— The  grant  of  ench 
charter  of  incorporation  is  an  exercise  of  the 
common-law  prerogative  of  the  crown,  although 
it  exux'Is  to  the  new  corporation  the  powers  of 
the  6  ft  Will.  4,  c.  76,  which  the  crown  has 
power  to  do  only  by  virtae  <rf  7  WilL  4  ft  1  Vict. 
0.78,8.49.  n. 

The  crown  may,  by  its  common-law  preroga- 
tive, appoint,  in  such  charter,  the  number,  and 
set  out  the  limits,  of  thewaidainthenewboroogh. 

n. 

.  !•  lart  of)  ft  Bonracb.]— Such  charter  may 
be  granted  to  a  part  only  (to  be  defined  therein) 
of  the  borough,  from  the  whole  of  which  the  peti- 
tion emanated,  and  need  net  bo  conferred  npon 
the  inhalataiit  householders  of  the  whole  boroagh. 
Jb. 

Pffmr  of   Arooutting — Delegation.]  —  The 

crown  may  also,  by  such  charter,  delegate  to  an 
individual  the  power  of  appointing  the  first  mem- 
bers of  such  corporation  ;  or  may,  at  all  events, 
appoint  a  person  to  ascertain  the  individuals  who 
compose  the  class  to  whom  the  charter  is  granted. 
lb. 

Bach  diarter  is  not  void,  because  it  directs  t^e 
person  appointed  to  make  out  the  first  list  to  in- 
clude in  it  only  "all  inhabitant  householders 
within  the  borough  who  shall  poascss  the  quali- 
fication required  by  the  6  is  6  Will.  4,  c  76," 
instead  of  including  also  all  persosB  occupying 
shops,  ftc.,  witiiin  the  borough,  and  being  in- 
habitant nonseholders  residing  within  seven 
miles  thereof,  according  to  the  schedule.  lb. 

Petition  not  Signed  by  Xsjority.}— Under  the 
7  WilL  4  4  1  Vict.  c.  78,  the  crown  may  grant  a 
charter  of  incorporation,  though  the  petition  for 
it  is  not  actually  signed  by  a  majority,  either  in 
persons  or  property,  of  the  inhabitant  house- 
holders. Meg.  V.  Boucher,  2  O.  ft  D.  737 ;  8  Q. 
B.  641 ;  6  Jar.  851.  Sag.  v.  WarvAebekire  JJ., 

II  L.  J.,  Q.  B.  299. 

When  Town  within  m  County.]— There  having 
becai  a  de  facto  gnmt  of  a  charter  of  incorpora- 
tion to  a  town  within  a  county,  and  a  de  facto 
^rant  of  a  separate  quarter  sessions  to  it,  the 
court  quashed  a  county  rate  which  included  the 
ton^i,  and  refused  to  entertain  objections  to  the 
validity  of  the  grant  of  quarter  sessiouB,  on  the 
ground  that  iJie  grant  of  the  crown  ought  in 
such  a  case  to  be  directly  impeached  by  sciie 
facias.  Zi, 

Presentation  of  Petition.] — The  power  of  the 
crown  to  grant  a  charter  of  incorporation  under 
7  Wia  4  &  1  Vict.  c.  78,  s.  49,  attaches  on  the 
presentation  of  a  petition  under  the  act,  and 
wbaterer  happens  afterwards  only  afleota  its 
-discreticm.  mm.  t.  Aberavon  (florperation),  11 
L.  T.  417  ;  13  W.  R.  90. 

Such  a  petition  must  be  a  petition  represent- 
ing the  wUus  of  the  majority  of  the  inhabitant 
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householderB,  and  this  is  a  qut^tion  of  fact  for 
the  jury.  li. 

Semble,  that  inhabitant  householders  jn  that 
section  includes  compound  householders  (under 
13  ft  14  Vict  a  99)  as  well  as  ratepayers.  lb. 

Talidity  of  Ohftrter,  bow  ^neatioBoi.] — Wbere 
the  crown  had  granted  a  separate  court  of  quar- 
ter sessions  to  a  boroagh,  but  the  county  justices 
afterwards  made  an  order  assessing  the  borooj^ 
to  the  county  rate  on  the  ground  that  the  grant 
was  invalid,  the  court  quashed  the  order  of 
justices,  and  refused  to  consider  tbe  validity  of 
the  grant  by  the  indirect  proceeding  of  a  certio- 
rari to  quash  the  rate.  Beg.  v.  WamfieiaMire 
JJ.,  II  L.  J.,  Q.  B.  299. 

The  court  ol  chancery  will  not  inquire  into 
the  validity  of  a  charter,  but  will  act  upon  it  as 
being  vahd  until  proper  proceedings  are  taken 
to  set  it  aside.  Att.-Gen.  v.  Avon  Corporatum, 
33  Beav.  67  ;  9  Jur.  (N.B.)  1117  ;  11  W.  E.  709. 
Affirmed  on  appeal,  9  L.  T.  187— L.  3. 

See  Sobineon  t.  Londeit  Hotpital,  10  Hare,  19 ; 
22  L.  J.,  Ch.  754. 

 Quo  Warranto.]— The  court  will  not  grant 

a  quo  warranto  against  an  individual  to  try  the 
Ic^dity  of  a  charter  of  a  municipal  incorpora- 
tion.  Reg.  v.  Jorm,  8  L.  T.  603.  S.  P.,  Qu^m  t. 
Taylor,  3  P.  ft  D.  652  ;  9  L.  J.,  Q.  B.  219. 

jEzplanation  by  Usage.] — A  grant  of  inuQunity 

to  burgesses,  their  heirs  and  succeesors,  was  ex- 
pounded by  the  usage  to  be  a  grant  to  burgesses, 
corporators  only,  and  not  to  the  burgage  tenants 
and  their  heirs.  Tetokeibury  BnekHiMt  8 
Taunt.  120  ;  11  B.  B.  537. 

 Inbabltaati.]- Tbe  word  inhabitants,  in 

a  charter,  has  not,  in  itself,  any  definite  1^^ 
meaning,  but  must  be  explained  in  each  case, 
extrinsically,  as  by  evidence  of  usage,  or  by  re- 
ference to  Uie  context  and  objects  of  the  charter. 
Rex  V.  Meuhiter,  6  A.  ft  E.  163 ;  1  N.  ft  P.  314  ; 
6  L.  J.,  K.  B.  121.  B.  f  -  Bex  t.  Aivey,  6  A.  ft 
B.  374. 

Blfeot  oC] — A  charter  of  incorporation  granted 

under  7  WilL  4  ft  1  VicL  c.  78,  s.  49,  to  a  boroagh 
previously  possessing  a  body  corporate,  but  not 
named  in  the  schedules  to  5  ft  6  WilL  4,  c.  76, 
confers  upon  it  the  same  powers  and  privil^es 
as  if  it  had  been  ao  named.  Att.-6en.  v.  Avoit 
Oorvoration,  supra. 

The  corporation  established  under  the  charter 
is  identical  with  that  previously  existing,  al- 
though the  governing  body  may  be  different, 
and  tbe  property  of  tbe  old  corporation  be- 
comes Tested  in  the  new  hr  Tirtne  of  the  charter. 
lb. 

b.  COCTIBUOnOV. 

Wards  of  Bennission— Obligfttoi7.]— If  there 

are  words  of  permission  in  a  charter  to  do  an  act 
which  is  clearly  for  the  public  b^ieflt,  they  are 
obligatory ;  therefore,  where  a  chatter  deduued 
that  the  mayor  and  jurats  of  an  ancient  town 
might  hold  a  court  of  record  for  the  holding  of 
pleas,  but  which  had  been  long  disused,  the 
court  gmnted  a  mandamus  to  compel  such  court 
to  be  held,  at  the  instance  of  an  inbabitsot  of 
the  town,  though  be  was  not  a  corporator.  Bea 
V.  Haetingt,  1 1),  ft  a  148  ;  6  B.  ft  Aid.  68S,  n. : 
24  B.  B.  967. 
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Ghartar  onflndaf  PxtfO^M.]— By  Eereml 
idiBiten  the  Bheri&  of  Noiwicn  wcxe  to  be 
chosen  hj  the  citizens  and  commonalty  trom 
themselves ;  a  snbecqnent  charter  confirming 
former  privileges,  and  regulating  the  time  and 
mode  of  electing  sherifis,  omitted  the  words 
"  from  themselves."  The  usage,  however,  both 
before  and  stnce  had  hem  to  elect  from  among 
the  freemen  : — ^Held,  that  the  last  obiter  was 
not  meant  to  vary  the  qualification ;  and  that 
the  restriction  in  the  former  charter  conld  not 
be  dispensed  with ;  and  that  the  election  of  a 
person  not  free  was  JmgolBT.  Bm  t.  Ortmt, 
1  B.  &  Ad.  104. 

Tolls— Otaat  of  IzamptioiL]— By  a  charter  of 
Eliz.,  her  majesty  granted  to  the  inhabitants  of 
T.  to  be  incorporated  by  the  name  of  the  mayor 
and  burgesses  of  the  borough  of  T.,  and  also 
granted  and  confiimed  to  the  mayor  and  bur- 
gesses, and  their  successors,  "  aU  messuages, 
hmds,  tenements,  custcnns,  privile^,  immuni- 
ties, advantages.  Sec.,  within  the  borough,  which 
the  mayor  and  burgesses  or  inhabitants,  by  what- 
ever names  or  name,  corporate  or  incorporate, 
by  reason  or  colour  of  any  prescription,  for  fifty 
years  past,  bad  held  ;  and  that  the  buigeases  and 
inhabitants  of  the  borough,  and  their  successors, 
thenceforth  for  ever  should  be  free  from  toll, 
passafre,  pontage,  murage,  anchorage,  coynage, 
wharfng^e,  cranage,  kcyage,  kc.,  for  all  goods 
which  were  their  own,  throughout  the  kingdom 
of  England,  except  the  city  of  London"  : — Held, 
that  this  exemption  from  tolls  and  dues  did  not 
extend  to  tolls  and  duties  arising  and  due  by 
prescription  to  the  corporation  of  T.  within  that 
borougli.   Truro  v.  Rcynaldt,  1  H.  &  Sc.  272. 

Immemorial  Custom — Lleanoe  to  Hih.] — The 

corporation  of  Colchester  having  in  1740  become 
suspended  by  reason  of  proceedings  on  quo 
warranto,  an  act  was  passed  for  preserving  the 
Colne  fishery,  which  had  been  l:^  ancient  charters 
vested  in  them.  By  that  act,  after  reciting  the 
charters  and  letteis-patent  of  incorporation,  that 
the  mayor  and  commonalty,  and  their  pre- 
deccsaots,  had  from  time  immemorial,  as  well  by 
virtue  of  their  prescriptive  rights  as  of  the  let- 
ters-patent, granted  licences  to  oyster-dredgers 
to  dredge  and  take  oysters  in  the  fishery,  and 
had  held  courts,  and  made  rules  and  orders 
for  governing  and  preserving  the  fisheiy  ;  and 
that,  by  reason  of  the  judgment  the  King's 
Bench,  there  remained  no  mayor,  alderman  or 
justices  of  peace,  nor  persons  to  hold  courts,  or 
make  or  enforce  rules  for  the  government  and 
{reservation  of  the  fishery,  it  was  enacted,  that 
it^onld  be  lawful  to  andfortbe  justices  residing 
within  the  borough,  or  within  the  Ck)lchester 
division  of  the  county  of  Essex,  and  they  were 
thereby  required,  to  hold  coorU,  appoint  officers, 
and  grant  licences  to  such  oyster-drcdgermen  as 
should  apply  for  the  same,  under  the  osoal  and 
accustomed  payments  and  fees,  and  in  such 
manner  as  the  corporation,  or  their  predecessors, 
bad  theretofore  used  to  grant  such  licences.  By 
the  act  a  penalty  was  imposed  upon  non-licenced 
persons  dredging  in  the  fishery,  and  the  payments 
and  fees  for  licences,  and  all  finee,  were  to  be 
paid  to  the  justices,  and  after  the  re-incorporation 
of  the  borough,  to  the  chief  magistrate,  and 
applied  in  the  first  place  in  payment  of  the 
necessary  charges  of  obtaining  the  act,  and  then 
to  the  assignees  of  a  mortgage  on  the  estates  of 
the  late  mayM-  and  oommonal^.  In  1763,  hj  s 


charter  of  Geo.  8,  the  borough  was  re-incorporated. 
In  an  action  agabut  the  new  corporation  for  re- 
fusing to  grant  adredging  licence  to  the  plaintlfl, 
the  declaration  averred  that  he,  before  and  at 
the  time  of  his  applying  for  such  licence,  was  an 
oyeter^dredgerman,  qualified  and  entitled  to 
apply  for,  demand,  and  have  a  licence  from  the 
corporation  under  the  act  of  parliament  to 
dredge  and  take  c^psters  In  the  flshery  under  the 
usual  and  accustomed  payments  and  fees  ;  that 
he  claimed  at  the  proper  court  to  be  Ucensed : 
and  that  the  corporation  refused  to  license  him  ; 
— Held,  that,  whatever  the  immemorial  custom 
might  be,  there  was  nothing  in  the  act  of  parlia* 
ment  which  imposed  npon  the  oorporation  tihe 
duty  or  obligation  of  granting  licences  for  any 
accustomed  payment  or  fee,  and  that  conse* 
qnently  the  declaration  was  bod.  MllU  T. 
Colehetter  Corporation,  17  C.  B.  (N.8.)  635. 

Keeesaary  K^Jority.]— A  charter  granted  to  a 
corporation,  consisting  of  two  bailiffs  and  twelve 
assistants  and  commonalty,  or  the  greater  part 
of  them,  of  whom  the  baiUfi  for  the  time  being 
shall  be  two,  to  do  corporate  acts  : — Held,  that 
the  necessary  majority  must  consist  of  the  two 
bailiffs  and  a  majority  of  twelve  assistants.  Qod' 
manehetter  Corvoration  v.  Phillipt,  6  N.  b  U. 
211  ;  4  A  B.  650  i  1  H.  &  W.  686  ;  5  L.  J., 
K.  B.  108. 

Xxelosion  of  County  Jnstieea.] — ^A  charter 

granting  jurisdiction  to  borough  magistrates  over 
a  district  not  within  the  borough,  does  not 
exclnde  the  county  justices,  without  exm^ 
words.  Blankiey  v.  Winttmley,  8  Term  Bep. 
279  ;  1  R.  R.  704. 

And  though  such  charter  contains  words  of 
reference  to  former  cliarters,  in  which  exclusive 
jurisdiction  is  given  to  the  borough  justices  with- 
in the  borough,  and  adds  that  they  shall  have 
jurisdiction  within  the  new  district  in  tarn  amplo 
modo  et  formfl,  &c. ;  yet  if  there  is  in  the  latter 
charter  a  saving  clause  of  the  rights  of  the  crown 
and  of  all  other  persotu,  tiie  borough  magistrates 
have  only  a  concurrent  jurisdiction  with  the 
county  justices.  Ih, 

Until  Oath  Taken,  Title  Inoomplet*.]— By  a 

charter,  £dw.  I.  granted  to  the  burgesses  of  C, 
that  the  constable  of  his  castle  of  C.  for  the  time 
being  should  be  mayor  of  that  borough,  "  sworn 
as  well  to  the  king  as  to  the  burgesses,  who,  on  oath 
for  preserving  the  king's  right  being  first  taken, 
should  swear  to  the  burges^sen,  that  he  would 
preserve  the  liberties  of  the  burgesses,  granted 
by  the  king,  and  faithfully  do  those  things  which 
to  the  office  of  mayoralty  belong  in  tbeboroo^" 
By  letters  patent,  William  IV.  granted  the  office 
of  the  castle  of  C. : — Held,  that  until  oath  taken, 
according  to  the  charter,  the  title  of  the  grantee 
was  incomplete.  Rex  v.  Bobertt,  6  K.  &  M.  130  ; 
3  A.  &  E.  771 ;  1  H.  it  W.  444  ;  4  L.  J.,  M.  C. 
118. 

Besidenes.]— Where  a  charter  of  a  borough 
directed  that  when  any  of  the  capital  burgesses 
shoold  happen  to  die,  or  dwell  out  of  the  borough, 
or  be  removed,  it  should  be  lawful  for  the  remainder 
to  elect  others  in  the  place  of  those  so  happening 
to  die  or  be  removed,  omitting  the  intenoediate 
oircomstance  of  dwdling  ont  of  the  borough  : — 
Held,  that  these  words  were  not  so  unambiguous 
as  to  warrant  the  court  to  interfere,  by  granting 
a  mandamus  calling  on  tjie  mayor  and  burgesses 
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to  elect  and  swear  fat  two  capital  burgesses,  in  tbe 
toom  of  two  non-reaident  capital  bargesses,  who 
had  not  been  preyiouslj- removed  by  the  corpora- 
tion from  their  oiffices,  for  the  purpose  of  taking 
this  matter  into  consideration.  Itex  v.  Truro, 
8  B,  Jc  Aid.  500  i  3  Chit.  257. 

ITMg*  dUbzlBf  fiwn  Olwrtor.1— Election  of 
bnrgesaes  tnnst  be  as  directed  by  cnarter,  though 
mage  different   Powell  v.  Rex,  2  Bro.  P.  C. 

.  XirtnnaB,  of  Words  bejend  Vatnial  Import.] 

— The  words  of  a  grant  from  the  crown,  by  a 
contemporaneons  exposition  and  constant  usage, 
may  be  extended  beyond  their  natural  import,  so 
as  to  confer  a  right  to  exercise  an  office  within  a 
city  and  the  liberties  thereof,  granted  onlv  to  be 
exercised  within  tbe  city.  I^ndoH  t.  Long,  I 
Gamp.  22 ;  10  B.  B.  618. 

Liaiitatioa  of  Words.] — But  "burgesses"  who, 
by  charter,  have  the  right  to  elect  a  mayor,  can- 
not be  limited  by  us^;e.  Hex  v.  Goldeinith,  i 
B.  k  Ad.  836. 

la  I*tiB.] — Evidence  of  usage  and  practice 
admitted  to  explain  a  charter  in  tbe  LaUn 
language,  and  of  the  reign  of  Philip  and  Mary. 
AU.-6eR.  V.  Bonton  Gtrporation,  tl  Jur.  838. 

Usage  contrary  to  Charter  void.] — iSce  Rex  v. 
Salway,  7  L.  J.  (O-S.)  K.  B.  277 ;  y  B.  &  C.  424  ; 
4  Man.  &  By.  314. 

By-law  contrary  to  Charter  bad.] — See  Sex 

V.  Bwftead,  9  L.  J.  (O.S.)  K.  B.  321 ;  2  B.  &  Ad. 
699 ;  Tncher  v.  Bea;,  2  Bro.  P.  C.  304  ;  Hohlyjt  v. 
Bex,  2  Bro.  P.  C.  329. 

ConMmiiey  of  BiTor.]— By  a  public  act  passed 
in  the  reign  of  Henry  VlII.  the  corporation  of 

the  city  of  Exeter  was  empowered  to  remove  ob- 
tructions  to  the  navigation  of  the  river  Exe, 
paying  compensation  to  the  owners  of  the  soil, 
where  the  dbstructions  were  situated:— Held,  first, 
that  this  act  did  not  confer  the  conserrancy  o£ 
the  river  on  the  corporation.  Exeter  Corporation 
T.  Devim  iEarl),  L.  B.  10  Eq.  232  ;  28  L.  T.  882 ; 
18  W.  B.  879. 

Held,  secondly,  that  it  did  not  entitle  the  cor- 
poration to  file  a  bill  in  equity  to  restrain  the 
erection  of  a  pier  in  the  river.  Ih. 

Held,  thirdly,  that  it  did  not  confer  any  right 
or  privilege  on  the  corporation  within  the  General 
Ker  aioA  Harbour  Act,  1861,  s.  14,so  as  to  prevent 
the  erection  of  a  pier  in  the  river  without  their 
ccHiaent  being  obt«ned.  Ih, 

City  of  Irf>ndon  — Bight  to  nnet.]— The 

clmrters  of  the  city  of  London  vest  in  that  body, 
fines  for  misdemeanoors  committed  within  the 
city,  though  imposed  or  adjudged  by  the  court 
of  king's  bench,  sitting  in  banc  in  Westmin- 
ster, after  a  trial  at  the  sittings  at  Guildhall. 
Itex  V.  London  CorporatUm,  1  C.  M.  &  B.  1 ;  4 
Tyr.709;  SL.J.,  Ex.223. 

"Amoroamoit"— Bail — Vorfkhod  Boeogrii- 
•Boo.]— A  charter  of  the  year  1S99  granted  U>  a 
corporation  "all  fines  for  trespass  and  other 
offences  whatsoever  and  also  fines  for  licences  to 
agree  and  all  amercements  ransoms  and  forfeiteil 
iisues  forfeitures  year  day  waste  and  estrepment. 
,  .  ."  A  second  charter  of  the  year  1448  granted  I 


to  the  same  corporation  "aB  Israel  flhes  ud 

amercements  from  whatsoever  pledges  and  main- 
pernors." .  .  . : — Held,  that  the  words  did  nofe 
in  either  case  include  recognisances  estreated 
on  the  failure  of  persons  accused  of  felony  or 
misdemeanour  to  appear  and  take  their  trial  afe 
assizes.  Nottingham  Corporation,  In  re,  66  L.  J., 
Q.  B.  883;  [1897]  2  Q.  B.  602  {  77  L.  T.  310; 
61  J.  P.  726— D. 

Grant  to  Mayor,  Aldermoa,  and  Bnrgoeseo — 
Bo  Bight,  ia  ahioaoo  of  Vsago,  in  Individaal 
BnrgMiM.]— See  Potter  t.  .B«rry,  A.  IIL  a. 

e.  Benewal  of. 

I&ot  of. — A  new  charter  granted  where  there 
is  a  prior  subsisting  one,  is  void  ab  initio ;  be- 
cause two  corporations,  for  tbe  same  purpoaes  of 
government,  cannot  legally  exist  within  the  same 

glace,  and  at  the  same  time.  Sex  v.  Amery,  2 
ro.  P.  C.  336. 

But  a  new  charter  of  incoiporation,  granted 
after  a  judgment  of  seiturc  quonaquc,  £cl,  to  a 
new  body  in  the  same  place,  is  goixl,  notwith- 
standing a  diarter  of  restitution  is  afterwards 
granted  to  tiie  old  corporation  ;  and  anch  char> 
tcr  of  restittttlou  is  absolutely  vtrfd.  Bat  r. 
Monk,  2  Term  Sep.  SIS  ;  1  Term  Bep.  67B.  But 
see  S.  C,  4  Term  Rep.  122. 

A  right  of  free  fishery  was  granted  to  a  borough, 
by  a  charter  of  Richard  I.,  which  recited  a  pre- 
vious enjoyment  of  the  franchise  by  the  borough. 
In  1740,  by  reason  of  judgments  of  ouster  agninit 
all  the  existing  membera  of  the  corporation^  it 
became  incapable  of  continuing  itself,  and  there 
was  no  mayor  or  aldennan  tiQ  1768,  when  a  new 
charter  of  iucorporatton  was  granted  to  the 
borough,  by  which  all  the  former  rights,  liberties 
and  fisheries  were  ratified,  confirmed  and  restored 
to  the  new  corporation  : — Held,  that  there  had 
been  no  entire  dissolution  of  the  corporation,  and 
that,  by  virtue  of  the  new  charter  of  incorpora- 
tion, the  revived  one  became  owners  of  all  their 
former  franchises,  and  were  entitled  to  tbo 
fisherv.  Colclueter  Corporation  v.  Broeihe^  7  Q. 
B.  339  ;  15  L.  J.,  Q.  B.  173 ;  10  Jur.  610. 

Bow  Obartor  nrying  Modoa  (tf  Elootka.] — 

By  an  ancient  parliament  roll,  it  appeared  that 
the  commons,  by  their  petition  exhibited  in  par* 
liament,  prayed  Edward  111.  Uiat  tbe  charter 
made  to  his  liege  subjects,  burgesses  of  the  town 
of  Bristol,  and  the  franchises  by  him  granted  to 
his  burgesses,  shonld  be  ratified  and  c^firmed  ia 
that  parliament.  The  answer  to  the  petition  was^ 
that  It  was  assented  to  and  agreed  in  parliament 
that  the  franchises  whereof  the  petition  made 
mention  should  be  ratified  and  confirmed  oiuler 
the  great  seal.  The  charter  was  ratified  by 
Edward  111.  accordingly : — Held, that  the  crown 
was  not  prevented  by  this  proceeding  in  parlia- 
ment from  granting  a  new  charter  to  the  bar> 
gesses  of  Bristol,  varying  the  mode  of  electing 
the  mayor  from  that  provided  for  in  the  charter 
recited  in  the  petition  to  the  king  in  parliam<9it. 
Bex  V.  Haythorne,  5  B.  &  C.  410 ;  8  D.  &  B. 
228. 

Queen  Anne,  hjr  a  charter,  granted  to  the  bar- 
gesses of  Bristol,  that  they  ^nld  be  a  body  oor> 
porate,  and  released  to  the  corporation  that  power 
of  removing  its  member  which  had  been  re- 
served by  a  formffl"  charter  of  King  Charles  IX., 
and  released  any  just  cause  of  complaint  which 
might  be  against  tbe  ooeporation  for  having 
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acted  In  opposition  to  it : — ^Held,  that  it  did  not 
thereby  appear  that  the  qoeen  granted  this 
charter  in  consideration  of  the  former  charter 
granted  by  Charles  II.,  and  that  the  queen's 
charter  was  not  therefore  void,  although  the 
snppoBed  charterof  CharleB  II.  did  not  exist.  Jb. 

d.  ACCBPTAITCB  OF. 

Boffleient  AMeptanoe.] — By  a  new  charter,  an 
«ld  corporation,  consisting  ol  a  mayor  and  btir- 
gesses,  was  made  to  consist  of  a  mayor,  aldermen, 
chief  bui^^esses  and  bDigessea ;  the  three  former 
to  constitute  the  common  coancil.  The  common 
coancil  and  a  majority  of  the  burgesses  expressed 
their  assent  to  the  new  charter,  some  by  voting 
at  an  election  held  under  it,  and  others  by  a 
written  declaration : — ^Held,that  this  was  a  suffi- 
cient acceptance  of  a  new  charter.  Rex  v. 
BitgjM,  1  M.  ft  Rt.  625 :  7  B.  ft  C.  708  ;  6  L.  J. 
<o.s.)  E.  B.  190 ;  SI  B.  B.  288. 

ESMt  of.] — A.  corporation  being  disabled  to 
act,  accepting  a  new  charter,  is  not  dissolved,  but 
dcnmant ;  and  after  such  acceptance  the  new 
corporation  is  the  same  aa  the  ola  one.  Colchester 
r.  Seaher,  3  Barr.  1866  ;  1  W.  31.  591. 

By  letters-patent  the  king  granted  to  the 
mayor  and  bui^esses  of  Lyme  Regis,  the  borough 
or  town  so  callei,  and  also  the  pier,  quay,  or  cob, 
with  all  liberties  and  profits  belonging  to  the 
came,  and  remitted  also  twenty -seven  marks  of 
their  ancient  rent,  payable  to  the  king ;  and  he 
willed  that  the  mayor  and  burgesses  and  their 
snccessors,  all  and  singular  the  buildings,  banks, 
sea  shores,  ftc.,  within  the  borough,  or  thereto 
b^onging,  or  situate  between  the  same  and  the 
■sea,  and  also  the  pier,  at  their  own  coeta  and 
chfitges  thenceforth  for  ever  should  repair,  main- 
tain, and  support,  as  often  as  it  should  be  neces- 
sary : — Held,  first,  that  the  mayor  and  burgesses 
of  Lyme,  having  accepted  the  charter,  became 
l^ally  bound  to  repair  the  bnHdings,  banks,  sea 
chores,  and  monndst;  secondly,  that,  this  obliga- 
tion being  one  which  concerned  the  public,  an 
indictment  would  lie,  in  case  of  non-repair, 
against  the  mayorand  burgesses  for  their  general 
default,  and  an  action  on  the  case  for  a  direct 
and  particular  damage  sustained  in  consequence 
by  an  indlviduaL  Lyme  Regit  v.  Henley,  2  CL 
Jc  F.  331  ;  8  BHgh  (HA.)  690  ;  8  B.  ft  AdL  77 ;  6 
Bing.  91 ;  3  M.  ft  P.  278. 


IIL  CORPORATE  BODY. 
a.  BDBOE8SES. 

See  Election  Law,  II.  I. 

Sea  3Canicipal  Corporations  Act,  1882,  as.  9, 
^1-209. 

BiCbti  fd."] — Burgesses  created  by  6  ft  6 
Wilt  4,  c.  76,  are  not  entitled  to  any  share  or 
beneBt  of  the  corporate  property  enjoyed  by  the 
ireemen  and  burgesses  of  a  borougii  before  that 
act  passed.  Hulle  v.  E^court,  2  H.  ft  C.  47  ; 
32  L.  J.,  Ex.  193 ;  9  Jnr.  (KJL)  695  ;  8  L.  T.  539 ; 
11  W.  R.  672. 

In  an  action  by  some  (on  behalf  of  all)  of  the 
freemen  of  a  borough  to  establish  the  right  of 
all  the  individual  &eemen  to  share  for  their 
private  benefit  the  net  proceeds  of  certain  pro- 
perties vested  in  the  corporation: — Held,  on 
demurrer,  that  the  effect  of  the  saving  of  rights 
in  8. 3  of  the  Municipal  Corpoiatlona  Act  of  1835 


was  to  legalise  the  beneficial  interests  therein 
mentioned,  without  reference  to  the  legality  of 
their  origin,  and,  in  particular,  to  obviate  any 
objection  which  might  otherwise  arise  in  respect 
of  the  tendency  towards  a  perpetuity  of  any 
such  beneficial  interest.  Prettney  t.  ColcheHer 
Otrporatiott,  61  L.  J.,  Ch.  805  ;  21  Ch.  D.  111. 

An  action  to  establish  such  rights  as  aforesaid 
may  be  brought  by  parties  claiming  to  be 
entitled,  without  an  information  by  the  attorney- 
general,  lb. 

In  such  an  action  it  was  held  on  demurrer 
that  in  order  to  enable  the  plaintiflB  to  av^ 
themselves  of  such  saving  of  rf^ts  aa  aforesaid, 
it  was  sufiicient  for  them,  after  stating  the  title 
of  the  corporation  by  charter  or  otherwise  to  the 
property  in  question,  to  aver  that  at  the  time  of 
the  passing  of  the  act  the  rents,  tolls,  and  profits 
claimed  by  them  were  not,  nor  ever  had  been, 
nor  oi^ht  to  have  been,  held  and  ap[died  to 
public  purposes,  but  then  were,  and  always  had 
been,  held  and  applied  for  the  particular  benefit 
of  the  freemen,  and  without  pleading  that  such 
rents,  tolls,  and  profits  had  been  enjoyed  or 
acquired  by  virtue  of  any  specific  statute, 
charter,  by-law,  or  custom,  or  expressly  to  aver 
that  any  custom  to  such  effect  as  aforesaid 
existed.  Zb. 

In  cases  where  the  land  belonging  to  a  corpo- 
ration is  taken  by  a  railway  company,  and  the 
purchase  money  is  paid  into  the  bonk,  the  court 
will  not  allow  any  steps  to  be  taken  with  refer- 
ence to  the  final  application  of  such  purchase 
unless  it  be  satisfied  toat  the  freemen  are  rq) re- 
sen  ted.  Zincfiln  Gtrporation,  Ex  parte,  O.  If. 
My.,  In  re,  6  Railw.  Gas.  738. 

A  burgess  filed  a  bill  iu  equity  against  a  corpo- 
ration not  within  5  &:  6  Will,  4,  c.  76,  and  their 
solicitor,  alleging  that  they  were  trustees  of 
estates  for  themselves,  the  town,  and  the  inhabi- 
tants, and  that  he,  as  a  senior  burgess,  was  indi- 
vidually entitled  to  rights  in  the  lands,  most  of 
which  had  been  sold,  and  praying  that  the  cor- 
poration might  be  restrained  from  selling  what 
remained  of  the  corporation  estates : — Held,  that 
if  the  plaintiff  had  any  right  he  was  entitled  to 
it  in  his  corporate  and  not  in  his  individual 
capacity.  Ecan  v.  Awi^  Orrporatim,  29  Beav. 
144;  30  L.  J.,Ch.l66;  6  Jnr.1361;  8L.T.347; 
9  W.  R,  84. 

If  a  burgcsa  claims  an  individual  right  of 
pasturage  in  a  part  of  the  corporate  estates,  it 
must  be  considered  as  made  in  his  corporate  and 
not  in  his  individual  capacity,  and  where  the 
particular  lands  bad  been  sold,  no  distinct  claim 
could  be  made  by  him  individually  for  compen- 
sation out  of  the  unsold  property  of  the  corpo- 
ration, lb. 

By  the  Freemen  of  the  Borough  of  Leicester 
Act,  1845,  certain  allotments  of  land  were  vested 
in  the  "deputies"  in  trust  for  the  freemen  of 
the  borough  of  Leicester  and  their  widows,  resi- 
dent within  the  borough.  By  the  Leicester  Ex- 
tension Act,  1891,  the  boundaries  of  the  existing 
borough  were  extended  so  as  to  comprise  certain 
additional  places : — Held,  that  the  latter  act 
extended  the  benefits  of  tiw  Freemen's  Act  to 
all  freemen  resident  within  the  extended  ana  of 
the  borough.  LeicMter  Freemen  t.  ZmotU,  63 
L.  J.,  M.  C.  SI ;  S  B.  211 ;  68  L.  T.  201 ;  67 
J.  P.  344— D. 

A  right  of  election  given  by  charter  to  "  the 
burgesses  "  cannot  be  limited  by  usage  to  the 
capital  tmrgenei.  r.  Oeldmith,  4  B.  ft  Ad. 
835. 
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An  entry  by  two  pereons,  who  were  bnrgesses 
of  a  boroQgh,  on  a  field  iu  private  occapation  in 
the  botoagh  for  the  purpose  of  sporting  cannot 
be  jtutUiea  under  a  charter  granting  sporting 
rights  within  the  borough  to  the  mayor,  alder- 
men, and  burgesses,  in  the  absence  of  evidence 
of  the  right  under  the  charter  having  been  exer- 
cised by  individual  burgesses.  Potter  v.  Berry, 
6  W.  E.  71. 

Under  s.  333  of  the  Unnicipal  Corporations 
Act,  1882,  baigesses  are  entitled  to  inspect  the 
minates  of  all  acts  of  committees  enbmitted  to 
the  council,  whether  these  acts  are  finally  ap- 
proved or  not.  William  v.  Manchester  Corpo- 
ration,  45  W.  a  113. 

Diifrauddiamsnt  of,  by  Oorpomtion.]—  See 
Seg  y.  Omat  OHvuby,  A.  III.  c 

Ir.  Councillors  and  Aldebmen. 

See  Election  Law,  II.  2.  b. 
See  Municipal  Corporations  Act,  1882  (45  & 
46  Vict.  c.  60),  S3.  34—42. 

If  ode  and  Time  of  qneetioning  Title  to  Offles.] 

—An  application  for  a  quo  warranto  calling  on  a 
person  to  show  by  what  warrant  he  holds  the 
office  of  alderman,  must  be  made  within  twelve 
months  of  his  becoming  disqualified.  It  is  not 
snffident  that  it  is  within  twelve  months  of 
notiiK  of  his  disqaaliflcation  by  his  name  being 
stmck  oS  the  bui^ess  list  Birhbeek,  Ex  parte, 
L.  B.  9  Q.  B.  256  ;  22  W.  B.  229.  Bvt  aee  now 
Municipal  Glectiona  Act,  1882. 

Disqo&lifloation  from  Acting — Compofition  er 
Bankmptoy.] — The  plaintiff,  an  alderman,  by 
letter  proposed  to  his  creditors  a  composition  on 
his  debts,  and  on  their  agreeing  to  accept  it,  he 
gave  a  bill  of  sale  of  his  stock-in-trade  to  raise 
money  to  pay  the  composition : — Held,  that  he 
did  not  thereby  cease  to  hold  office  as  alderman, 
for  he  had  not  compounded  either  "by  deed" 
according  to  the  Municipal  Corporations  Act, 
1835,  8.  52,  or  '*  under  the  Bankruptcy  Act, 
1869,"  according  to  s.  21  of  the  Debtors  Act, 
1869.  Atlatt  V.  Southampton  Corporation^  50 
L.  J.,  Ch.  31  ;  16  Ch.  D.  143 ;  43  L.  T.  464  ;  29 
W.  E.  117  ;  46  J.  P.  111. 

Hetd,  also,  that  under  the  Jadicatote  Act, 
1673,  B.  25,  Bub>8.  6,  an  injunction  would  be 
granted  to  restrain  the  town  council  from  de- 
claring his  office  void  and  electing  a  successor. 
lb. 

Held,  further,  that  an  action  for  this  purpose 
was  not  business  assigned  to  the  Queen's  Bench 
Division  by  the  Judicature  Act,  1873,  s.  34.  lb. 

The  act  of  compoonding  with  creditors  under 
the  Bankruptcy  Act,  1869,  s.  126,  does  not  of 
itself  render  an  office  void,  though  it  disqualifies 
the  officer  from  acting  by  the  Municipal  Cor- 
poiations  Act  (6  &  6  Will.  4,  c  76),  s.  52.  The 
accqttance  of  a  ownposition  by  creditors  does 
not  amount  to  the  "  obtaining  of  a  certificate  or 
payment  in  full  of  debts"  within  t^t  section. 
Sardimch  v.  Brown,  L.  B.  8  C.  F.  406  ;  28 
L.  T.  502 ;  21  W.  B.  639. 

LieuiLpktiUe  Offloei— Aoeeptlag  Sev  Office.] 
—A  corporator  accepting  a  new  office  incom- 
patible with  the  old  one,  therein  abeolutely 
vacated  and  surrendered  the  latter.  By  a 
charter  of  a  borough,  there  were  to  be  t^  alder* 
men  and  ten  capital  burgesses  ;  and  vacancies 


in  the  body  of  aldermen  were  to  fcc  filled  np  out 
of  the  capital  bnrgesses : — Held,  ttiat  the  accept- 
ance of  the  office  of  alderman  by  a  capital  bur- 
gess, even  under  a  void  election,  operated  as  a 
surrender  of  the  latter  office.  Rex  v.  Hughe*. 
6  D.  &  R.  443  ;  8  D.  &  R.  708  ;  6  B.  &  C.  88G. 
S.  P.,  Rex  V.  Hubbald,  9  D.  it  R.  143  ;  6  B.  ft  C. 
139  ;  5  L.  J.  (o.B.)  M.  C.  24. 

The  acceptance  by  a  person  holding  a  craporate 
office  of  another  incompatible  office,  does  not 
operate  as  an  absolute  avoidance  of  the  corporate 
office,  though  it  might  be  ground  of  amotion  ;  and 
the  acceptaiice  of  an  incompatible  office  does  not 
operate  as  an  absolute  avoidanoe  of  a  former  office, 
in  any  case  where  the  party  could  divest  himself 
of  that  office  by  his  own  act,  and  without  the 
concurrence  of  another  aatfaority  to  his  resigna- 
tion or  amotion,  unless  such  authority  is  priry 
and  consenting  to  the  second  appointment.  Bex 
V.  Patteton,  4  B.  &  Ad.  9 ;  1  N.  &  U.  612  ;  2 
L.  J..  K.  B.  33. 

Held,  also,  that  as  long  as  be  was  an  alderman 
and  justice  of  the  peace  of  a  city  of  a  county  he 
was  not  a  person  capaldc  of  being  appointed 
county  treasurer.  lb. 

Where  a  rule  is  obtained  for  a  quo  warranto, 
upon  the  ground  that  a  party  has  vacated  a  cor- 
porate office,  by  having  accepted  a  second  incom- 
patible office,  the  affidavits  must  show  a  valid 
appointment  to  the  second  office,  the  acceptance 
of  which  is  made  the  ground  of  amotion.  Bae 
V.  Day,  9  B.  &  C.  702  ;  4  M.  &  R.  541  ;  7  L.  J. 
(0.8.)  K.  B.  308.  See  Bex  t.  Pateman,  Bat  t. 
Jonet  and  Rex  v.  Ttztard,  A.  TIL  a. 

AetloB  for  Penaltiei— Froeednre.] — An  action 
under  section  224  of  the  Municipal  Corporations 
Act,  1882,  to  recover  a  fine  from  any  person  for 
acting  in  a  corporate  office  without  being  quali- 
fied is  not  a  "  proceeding  "  to  which  the  I^blic 
Authorities  Protection  Act,  1893,  applies,  and 
therefore  section  224  of  the  act  of  1882  is  not 
repealed  by  the  act  of  1893.  Humpkritt  t.  Wor- 
wood,  64  L.  J.,  Q.  B.  437. 

Resignation — Power  to  mthdrav.] — ^Under 
the  Municipal  Corporations  Act,  1882  (45  ft  46 
Vict.  c.  50),  8.  36,  which  enacts  that  a  person 
elected  to  a  corporate  office  may  at  any  time,  by 
writing  signed  ny  him  and  delivered  to  the  town 
clerk,  resign  the  office,  on  payment  of  the  fine 
provided  for  non-acceptance  thereof,  the  resigna- 
tion is  completed  by  the  delivery  trf  the  wilting 
to  the  town  clei^  and  the  payment  of  the  fine, 
and  cannot  afterwards,  even  with  the  assent  of 
the  corporation,  be  withdrawn.  Beg.  v.  Wigam 
Corporation,  54  L.  J.,  Q.  B.  388 ;  14  Q.  B.  D. 
908  ;  52  L.  T.  435  ;  33  W.  K.  547  ;  49  J.  P.  372. 

Deputy  0^  not  a  Jnatioe  of  the  Peace.] — A 

charter  provided  that  there  should  be  two  alder- 
men in  a  borough  who  should  act  Cor  one  year, 
by  Ihemselvea,  or  their  depu^ ;  that,  oa  thcar 
death  or  removal,  other  aldermen  should  be 
elected,  who  should  act  for  the  rest  of  the  year, 
by  themselves,  or  their  deputies ;  that,  in  the 
absence  of  the  aldermen,  new  aldermen  might 
be  elected  in  their  room  ;  and  that  the  aldermen 
for  the  time  being  should  be  justices  of  the  peace 
for  the  borough  : — Held,  that  the  deputy  of  an 
alderman  was  not  a  justice  of  the  peace  for  the 
borough.  Jonei  v.  Williami,  5  D.  ft  B.  654  ;  3 
B.  &  (J.  762  ;  I  Car.  ft  P.  469,  699  ;  3  L.  J.  (OA> 
E.  B.  112 ;  27  B.  B.  474. 
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e.  AHGTION  OF  Mbhbebs. 

Bj-I&w  gifiac  Foww  of  Amotion  for  Jnt 
Cbom. ffood.]— See  Itnev.  Jtichardson ,  B.  IX.  b.; 
and  O'Gradij  v.  Mercers'  Hotpital,  B.  V. 

Effect  of  Xonieipal  Corporation  Acts,  1885  ft 
IMS.]— rer  Lopes,  LJ. :  The  Municipal  Cor- 
poration Acts  have  not  ta^en  away  the  power  of 
a  corporation  to  amove  any  of  its  members  who 
is  guilty  of  corrupt  and  dishonest  conduct  in  his 
office.  Booth  V.  Arnold,  64  L.  J.,  Q.  B.  443  ; 
1835]  1  Q.  B.  671  ;  14  R.  826  ;  73  L.  T.  810; 
3  W.  B.  SCO— C.  A. 

Pnrw  to  Amora,  liow  to  1w  Szorclied.] — If 

a  corporation  amoves  a  member  upon  a  non- 
charter  or  prescription  day,  it  is  as  necessary 
that  each  member  should  be  summoned,  and 
have  notice  of  the  particular  business  intended 
to  bs  proceeded  upon,  as  in  the  case  of  a  select 
namber.  Roe  t.  iVxciufer,  2  Burr.  738  ;  2  Ld. 
Sen.  391. 

A  particular  summons  of  a  corporation  as- 
sembly is  requisite  to  amove  a  member.  Re^  v. 
lArerpool,  2  Burr.  723  ;  2  Ld.  Ken.  4:24. 

A  power  reserved  to  the  crown  in  a  charter  of 
incorporation  to  amove,  by  order  of  council,  one 
or  more  of  the  corporators,  which  declared  that 
all  or  any  of  them  80  amoved  should  actually, 
and  without  further  process,  be  amoved,  and 
which  also  provided,  at  the  same  time,  that  upon 
such  amotion  the  remaining  corporators  m^ht 
proceed  to  fill  up  the  vacan^es,  cannot  be  exer- 
cised to  such  an  extent  as  not  to  leave  a  snfficient 
number  to  make  a  re-election  ;  and  thei-eforc  an 
amoval  of  all  is  illegal  and  void.  Rex  v.  Amery, 
1  Anfitr.  178  ;  2  Br.  P.  C.  336 ;  2  Term  Rep.  615  ; 
1  Term  Kep.  575  ;  I  B.  B.  306,  S33.  But  tee  4 
Term  R^.  122. 

Where  a  charter  declared  that  "  it  shonld  be 
lawful  for  the  mayor  and  capital  burgesses  to 
remove  any  of  their  bo^  for  non-residence 
within  the  borough": — Held,  that  this  gave 
them  a  <1i&cretionarj'  and  not  a  compulsory  power 
of  amotion.   Rex  v.  Wettlooe,  5  D.  &  R.  414, 

Where  non-residence  is  a  ground  for  removing 
a  corporator,  it  is  unnecessoir  to  summon  him 
previously  to  come  and  reside.  Rex  t.  Lyme 
Regi$,  1  DougL  149. 

A  mandamus  was  refused  to  compel  a  corpora- 
tion  to  meet  for  the  purpose  of  considering  the 
propriety  of  removing  non-resident  members, 
where  the  charter  in  terms  required  residence. 
Rex  V.  TotnesM,  5  B.  &  R.  481. 

For  what  Catiso.]— An  alderman  of  London  in 
custody  in  execution,  and  under  an  escape  war- 
lant,  without  probability  of  discharge,  may  be 
■moved.   Rex  v.  London,  4  Doogt  861. 

A  corporation,  poescased  of  a  oimmon,  macte  a 
by-law  that  every  freeman  might  stodE  thereon 
with  ten  sheep.  A  freeman,  who  had  Btocl^  his 
fall  Qomber,  stocked  ten  more  in  the  name  of 
another  freeman.  For  this  he  was  disfranchised 
by  the  corporation : — Held,  to  be  no  cause  of  dis- 
fnanchiaement ;  and  a  peremptcay  mandamus  was 
ordered  to  restore  Urn.  Rem  v.  Great  ffrimthy, 
1  L.  J.,  M.  C.  23. 

Bomedy  for  Illegal  Amotion.] — A  town 
council,  upon  insufficient  grounds,  and  by  an 
illegal  mode,  passed  a  resolution  removing  an 
alderman,  and  declaring  his  office  void.  At  the 
next  meeting  the  council  formally  rescinded  the 
previous  resolution.   The  alderman  obtained  a 


rule  for  a  mandamus  to  the  corporation  vo  re- 
ptore  him,  on  the  ground  that  he  miglit  be 
liable  to  proceedings,  if  he  continued  to  act 
merely  upon  the  rescission  of  the  resolution  : — 
Held,  that  the  corporation  had  done  all  they 
could  do,  and  that  there  was  no  wrong  which 
the  manilamus  could  remedy,  Reg.  v.  Ryde 
Corporation,  28  L.  T.  629. 

As  to  ramoving  a  Xember  without  hearing 

him.]— See  Reg.  v.  Saddlert'  Co.,  10  H.  L.  Cos. 
404,  post,B.  IX.  b. 

As  to  the  Duty  of  the  CouuU  to  deolare  13w 
Offloe  of  Mayor,  Alderman,  or  Coonoillor  to  be 
vacant   on  Bankmptoy   or  Abienoa.] — See 

Municipal  Corporationa  Act,  1882  (4S  &  46  Vict., 
c.  50),  s.  89. 

IT.  MAYOR. 

See  Municipal  Corporations  Act,  1882  (45  ft  46'^ 
Vict,  c  50),  BS.  15. 16,  34-42. 

Cannot  me  ag  IwUTidaal  on  Chmtraet  entered  . 
into  by  him  en  belulf  of  himself  and  the  other 
Bnrgeisei.] — The  highest  bidder  for  lands  sold 

by  auction,  and  the  mayor  of  a  corporation,  on 
Ijeholf  of  himself  and  the  rest  of  tne  burgesses  - 
and  commonalty  of  the  borough,  the  vendors  of 
the  lands,  signed  a  contract  in  which  th^  mutually 
promised  to  fulfil  the  conditions  of  sale  on  l^eir 
respective  parts ;  the  conditions  stated  the  title 
of  the  corporation  to  the  premises,  and  stipulattKl 
that  they  should  convey  and  might  re-sell  on 
default ;  the  only  act  therein  mentioned  to  be 
done  by  the  mayor  was  the  receiving  the  deposit : 
— Held,  that  he  could  not  maintain  an  action  in 
his  indlvidnol  capacity  against  the  purchaser  for' 
breach  of  this  contract.  Boim*  v.  Mornt,  2  -■ 
Taunt.  374. 

DisqnolifloatioB — Intereetin  Contraot.] — ^Inan 

action  against  a  defendant  for  penalties  for  acUng 
as  mayor  while  disqualified,  it  appeared  that 
persons  who  had  contracted  with  the  oooncilf 
who  were  constituted  the  local  board  of  health, 
to  construct  public  works  in  the  borough,  pur-  - 
cha-sed  from  the  defendant  iron  work  for  the 
purpose  of  fulfilling  their  contract ; — Held,  that 
the  defendant  had  not  an  interest  in  the  con- 
tract withui  6  &  6  WilL  4,  c  76,  a.  28.  Z«- 
Feutre  t.  LanJtetter,  S  EL  ft  BL  630  ;  2  C.  L.  R. 
1426 ;  23  L.  J.,  Q.  B.  264  ;  IS  Jar.  894  ;  2  W.  B. 
307. 

The  defendant,  having  contracted  with  com- 
missioners under  a  local  act  to  erect  waterworks 
for  supplying  the  town  with  water,  assigned  'by- 
deed  the  contract  and  the  worlcs  in  an  incomplete 
state  to  the  commissioncis.  The  deed  contained 
a  covenant  on  the  part  of  the  commissioners  to 
pay  the  defendant  hoOl.  if  they  should  abandon 
the  works,  or,  having  completed  them,  shoold 
obtain  a  specified  supply  of  water  of  a  certain 
quality.  There  fcdlowed  a  covenant  on  the  part 
of  the  defendant  not  to  molest  or  obstruct  the 
commissioners  in  proceeding  with  the  works.  By 
the  order  of  the  general  boanlot  health,  by  which 
the  town  councU  was  constituted  the  local  board 
of  health,  the  powers,  contracts,  and  property  of 
the  commissioners  were  vested  in  the  town 
council.  The  sum  of  850!.  remained  unpaid 
when  the  defendant  was  elected  and  acted  as 
mayor : — -Held,  that  he  was  not  disqualified  from 
acting  OS  mayor  by  the  deed,  because  the  first 
covenant  was  a  aecarity  for  the  payment  of 
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money  on^,  wtthin  the  5  G  Yict  c.  101,  9. 1, 
and  both  covenants  were  merely  ancillary  to  the 
assignment,  and  therefore,  independently  of  the 
5  ti  6  Vict.  c.  104,  8. 1,  not  within  6  6  Will.  4, 
c.  76,  B.  28.  lb. 

Acting  without  Anthoii^— Coiti  of  Bslator,] 
— qao  warranto  alleged  that  there  was  a  town 
cnllett  Bala,  and  that  the  defendant,  without 
right,  exercised  the  oflSce  of  mayor  of  the  town, 
and,  together  with  two  other  persons,  the  powers 
and  privileges  of  a  body  corporate,  by  the  name 
and  description  of  the  mayor  and  bailiffs  of  the 
borough  of  Bala.  Helet  judgmentgo  by  defaolt, 
whereupon  judgment  of  ouBter  was  entered  up 
with  costs  to  the  relator  >-Held,  that  the  relator 
was  entitled  to  costs  under  9  Anne,  c.  20,  s.  5, 
as  on  this  record  it  must  be  taken  against  the 
defendant  that  the  office  which  he  was  charged 
with  assuming  was  a  corporate  office  in  a  corpo- 
rate place.  Zloyd  v.  Reg.,  2  B.  &  S.  666  ;  31 
L.  J.,  Q.  B.  209 ;  10  W.  B.  625— Ex.  Ch. 

Appointing  Deputy.] — Until  he  has  taken  the 
oath  of  office,  a  mayor  cannot  appoint  a  deputy. 
Bex  V.  Roberta,  fS.tiVL.m  ;  3  A.JcE.771;  1 

H.  W.  441 ;  4  L.  J.,  K  C.  118. 

Acting  as  a  Jnitiee  of  the  Pmuw.]— A  m&yor 
a  borough  (who  is  a  justice  of  the  peace  by 

virtue  of  his  oifice,  under  6  &  6  Will.  4,  c.  76,  s. 
67)  is  not  a  justice  of  the  quorum.  Per  Cock- 
bum,  C.J.  Semble,  by  Blackburn,  J.,  that  he  is. 
Reg.  V.  Uangmn,  4  B.  k  S.  249  ;  32  L.  J.,  M.  C. 
226  ;  8  L.  T.  422  ;  11  W.  R.  776. 

Before  24  &  26  Yict.  c.  76,  a.  1,  the  mayor  was 
not  entitled  nnder  5  &  6  Will.  4,  c,  76,  s.  57,  to 
preside  at  meetings  of  the  justices.  Zloyd,  Ex 
parte,  30  L.  J.,  Q.  B.  2 ;  6  Jnr.  (K.8.)  1094  ;  8 
L.  T.  270 ;  9  W.  K.  34. 

Salary  of.] — Sums  of  money  to  meet  payments 
for  purposes  unauthorised  by  the  Municipal 
Corporations  Act,  1882,  should  not  be  added  to 
the  mayor's  salary  so  as  to  evade  the  provisions 
of  that  act.  Att.-6en.  v,  Cardiff  Corporation, 
63  L.  J.,  Ch.  557  ;  [1894]  2  Ch.  337  ;  8  fi.  268  ; 
70  L.  T.  591. 

A  reasonable  addition  may  be  made  to  the 
salarrof  themayorin  anticipation  that  increased 
expenditure  may  be  incurred  by  him  in  cele- 
brating some  national  event.  lb. 

See  also  Att.-Gen.  v.  Blael^rn  Corporation, 
67  L.  T.  386  ;  A.  IX.  a. 

Order,  not  udor  Seal,  for  Oooda  by  do  teeto 
Hftyw— Booognitioii  of  ContrMt— Uability  of 

Corporation.] — See  De  Orate  t.  Mintmouth, 

I.  X.b. 

V.   TOWN  COUNCIU 

Powen  —  Furohaae  of  Landi.]  —  The  town 
council  of  s  borough  contracted  to  purchase  baths 
and  washhooses  wnich  had  been  commenced  by 
a  private  society,  and  were  held  nnder  a  sub-lease 
of  a  portion  of  lands  comprised  in  a  lease  of 
land  ^mised  the  on'ner  of  the  fee,  and  which 
were  tiins  subject  to  a  rent  in  addition  to  the 
rent  leaerved  in  the  sub-lease,  and  to  the  cove- 
nants and  conditions  in  the  original  lease  : — 
Held,  that  it  would  be  a  breach  of  trust  for  the 
town  council  to  purchase  lands,  the  interest  in 
which  might  be  lost  the  default  of  others,  and 
that  specific  performance  ought  not  to  be  en- 


forced. MulJuUand  t.  Be^att  GrrporaUoJh,  9  Ir, 
Ch,  E.  292. 

—  Contract  for  Prison  Furposei.] — Where 
a  grant  of  quarter  sessions  has  been  made  by  the 
crown,  under  6  &  6  Will.  4,  c.  76,  to  a  newly 
incorporated  borough  without  a  gaol,  the  town 
council  has  no  power,  under  6  Oeo.  4,  c.  85,  and 
6  &  6  Will.  4,  c.  76,  to  contract  with  the  justices 
of  the  county  to  send  the  borough  prisoners  to  the 
county  gaol.  Reg.  v.  Lancashire  JJ.,  3  P.  &  D. 
86  ;  11  A.  ft  E.  144  ;  9  L.  J.,  Q.  B.  9 ;  4  Jur.  121. 

Court  of  BoquMta— Begnlation  of  Foes.] — 

By  an  act  of  parliament  a  court  of  requests  was 
created  at  Bristol,  and  fees,  according  to  a  table, 
were  fixed  to  be  paid  to  the  assessor  and  officers 
of  the  court,  with  power  for  the  justices  of  the 
peace  for  the  city,  at  any  general  quarter  sessions 
of  the  peace,  to  lessen  or  reduce  them.  By  6  &  7 
Will.  4,  c.  10^,  B.  8,  everything  provided  in  any 
local  act  of  parliament  to  be  done  by  the  justices 
or  by  some  particular  class  or  description  of 
members  of  such  body  corporate,  being  justices, 
at  some  court  of  general  or  quarter  sessions 
assembled,  and  which  does  not  relate  to  the 
business  of  a  court  of  criminal  or  civil  judica- 
ture, shall  and  may  be  done  \tj  the  ooudcU  at 
some  quarterly  meeting  of  tm  counciL  The 
town  osuncil,  acting  under  5  ft  6  Will.  4,  c.  76,  %. 
124,  and  6  &  7  WilL  4,  c.  105,  8.  8,  by  an  order 
of  council  reduced  the  fees  payable  to  the  asses- 
sor and  clerk  of  the  court  : — Held,  that  the  re- 
lation of  the  fees  of  the  court  of  requests  was 
a  matter  relating  to  the  business  of  a  court  of 
civil  jurisdiction,  and  that  the  town  oonncll  had 
no  authority  to  interfere  with  it.  JPtdmer  y. 
Powell,  6  M.  &  W.  627  ;  9  L.  J.,  Ex.  209 ;  4  Jur. 
825. 

Xefitings— Notice  of.]— The  5  b  6  Will.  4,  c. 
76,  s.  69,  requires  notice  of  the  business  to  be 
transacted  at  meetings  of  the  town  council  to  be 
given  to  every  member  three  days  before  the 
meeting,  but  excepts  the  four  quarterly  meetings 
for  the  transaction  of  general  business  : — Held, 
that  this  exception  only  applies  to  the  ordinary 
routine  business,  and  woula  not  justify  the  trans- 
action of  special  business,  such  as  the  election  of 
a  coroner,  without  notice.  Aw.  t.  Orimtkaic, 
10  Q.  B.  747 ;  16  L.  J.,  Q.  B.  385  ;  11  Jnr.  965. 

When  the  powers  of  trustees  imder  a  loc^  act 
have  been  transferred  to  the  body  corporate  of  a 
borough,  under  5  4  6  Will.  4,  c.  76,  s.  75,  the  pro- 
cedure is  to  be  according  to  that  directed  by  s.  60, 
and  not  that  directed  by  the  local  act ;  and  there- 
fore the  notice  of  meeting  directed  by  s.  69,  for 
the  meetings  of  the  town  council,  is  the  proper 
notice  to  enable  them  to  exercise  the  powers 
under  the  local  act.  JRddermintter  Toicr  Qmneil 
V.  QmH,  1  EL  &  EL  770  ;  28  L.  J.,  M.  C.  148  ;  5 
Jur.  (N.8.)  1055. 

A  local  act  for  paving  a  borou^  provided  that 
all  orders  and  proceedings  of  the  comminioners 
for  executing  the  act  should  be  made  at  a  public 
meeting,  of  which  notice  in  writing  should  be 
given,  by  affixing  the  same  upon  the  door  of  the 
parish  church,  on  the  Sunday,  and  upon  the  town 
ball  two  days  preceding  such  intended  meeting. 
Under  6  &:  6  Will.  4,  c.  76,  s.  76,  the  powers  of 
the  commissioners  were  transferred  to  and  were 
thenceforth  exercised  by,  the  town  conncil  of  the 
borough.  Bys.  69,allact8  whatsoever  authorised 
or  required  by  virtue  of  this  act  to  be  done  by 
the  council  <^  such  boroogb  may  be  done  l^'  the 

Digitized  by  GooqIc 


-685 


CORPORATION. 


686 


majority  of  members  present  at  any  meeting  I 
hclii  in  pursuance  of  this  act ;  providal  always 
that,  previously  to  any  meeting  of  the  council 
held  or  virtne  of  thin  act,  a  notice  of  the  time 
and  prace  of  such  inten<Ied  meetiog  shall  be 
given  three  clear  days  at  least  before  such  meet- 
ing, by  fixing  the  said  notice  on  or  near  the  door 
of  the  town  hall  of  the  borough : — Held,  that 
notice  of  a  meeting  of  the  town  council,  for  the 
purpose  of  appointing  overseers  to  make  a  rate 
for  the  purposes  of  the  local  act,  was  properly 
given  by  affixing  the  same  on  or  near  the  door  of 
the  town  hall,  in  accordance  with  5  Jc  6  Will  i, 
c.  7fi.  B.  69.  lb. 

Where  a  notice  of  a  meeting  for  corporate  pur- 
poses is  regularly  given,  a  majority  of  those  pre- 
sent has  power  to  do  any  corporate  act ;  but  if 
the  meeting  is  accidental,  they  can  only  proceed 
to  business  if  they  are  unanimous  ;  for  if  one 
member  only  dissents,  he  has  an  absolute  nega- 
tive.   Jtex  v.  Xf/natton,  2  Sclw.  N.  P.  1143. 

 Minatu  of.l— Under  5  &  6  Will.  4,  c.  76. 

B.  69,  the  minutes  of  a  meeting  of  a  town  council 
ought  to  be  entered  and  signed  by  the  chairman 
at  the  time  of  the  meeting,  and  not  afterwards, 
S^,  V.  Ecei'ltam  Corporation,  3  N.  &  P.  'Aa\  ;  8  A, 
tSL  E.  2C6  ;  1  W.  W.  &  H.  428  ;  2  Jur.  819. 

Xeml»n  of,  personally  liable  to  Corpoiation 
ta  bnproparAlienationu  Property.] — iSee  Att- 
Qtn,  T.  Wdamj  Cr.  &  Ph.  1. 


VI.  KECOBDEE. 

See  Municipal  Corporations  Act,  1882,  ss.  163, 
166—168,  17&— 177. 

Jnrudiction.]  —  By  .5  &  6  Will.  4,  c.  76,  s.  105, 
the  recorder  of  a  municipal  borough  has  no  power 
in  quarter  sessions  to  hear  an  appeal  against  a 
refusal  to  grant  a  licence  for  keeping  an  inn. 
Srg.  V.  Coekbum  or  Brittol  llecorder,  4  El.  Jt  Bl. 
266  ;  24  L.  J.,  M.  C.  43 ;  1  Jur.  (N.8.)  373  ;  3 
W.  K.  69.  See  also  Beg.  T.  Deane,  2  Q.  B.  96  ; 
10  L.  J.,  M.C.  126. 

The  recorder  of  a  borough  has  jarisdiction  to 
hear  an  appeal  against  an  order  made  by  justices 
for  the  costs  of  removing  an  insane  pauper  to  a 
lunatic  asylum.  Reg.  v.  Latcre-nee,  11  Ad.  & 
E.  170 ;  3  P.  &  B.  166  ;  4  Jur.  246. 

The  recorder  of  a  borough,  which  is  a  connty 
of  a  city,  has  jurisdiction  to  appoint  inspectors  of 
weights  and  measures  for  the  district,  and  to 
audit  their  accounts,  under  5  &  6  Will.  4,  c.  76,  s. 
106.  J2f^.  v.  Klngtttm^poR-UvU  Recorder,  7 
L.  J.,  M.  C.  100. 

The  plaintiff  was  appointed  by  the  justices  of 
the  connty  S.  in  quarter  sessions  inspector  of 
weights  and  measures,  for  a  district  comprising 
the  town  of  B.  Subsequently  the  town  of  B,  was 
incorporated,  and  obtained  a  grant  of  a  separate 
court  of  quarter  sessions.  The  recorder  B.,  in 
quarter  sessions  for  B.,  appointed  the  defendant 
inspector  of  weights  and  measures.  The  justices 
for  the  borough  of  B.  in  petty  sessions  appointed! 
the  plaintiff  inspector  : — Held,  that  the  appoint- 
ment was  neither  in  the  recoriler  in  quarter  ses- 
sions, nor  in  the  justices  of  the  borough  in  petty 
sessions,  but  in  the  quarter  seasions  for  the  county 
of  S.,  in  virtueof  whose  appointment  the  plaintiff 
recovered.  Jhtlg  v.  iShanoood,  6  EL  &  Bl.  830  ; 
25  L.  X,  M.  C.  122  ;  8  Jnr.  (17.8.)  63  ;  4  W.  B. 
776. 


The  justices  of  the  borough  of  L.  made  an 
order  for  the  removal  of  a  pauper  from  L.  to  A. ; 
notice  of  appeal  was  given  by  the  overseers  of  A. 
to  the  sessions  of  the  connty  in  which  I4.  was 
situate,  instead  of  to  the  borough  sessions,  and  on 
discovering  their  error,  a  letter  was  written  one 
day  before  the  holding  of  the  borough  sessions, 
almndoning  the  notice,  whereupon  the  respon- 
dents attended  at  the  last-named  sessions,  an<l 
obtained  an  order  for  their  costs : — Held,  that 
the  recorder  for  the  borough  had  jurisdiction  to 
make  such  order,  and  that  under  the  cireum- 
st.ances  the  respondents  were  entitlal  to  their 
costs.  Rcif.  v.  Leeds  Itecordcr,  3  El.  &  EL  661 ; 
3U  L.  J.,  Ji.  C.  86  ;  7  Jur.  (SA)  210 ;  3  L.  T. 
699  ;  9  W.  B.  270. 

The  recorder  of  a  borough  has  power,  under  11 
Sc  12  Vict.  c.  78,  to  reserve  questions  of  law  for 
the  consideration  of  the  judges.  Jlpif.  v.  Matters, 
T.  &  M.  1 ;  1  Den.  C.  C.  332  ;  3  Kew  Sess.  Cas. 
326  ;  2  Car.  k  K.  930  : 18  L.  J.,  M.  C.  2  ;  12  Jur. 
942;  3  Cos,  C.  C.  178. 

The  authority  of  a  recorder  of  a  borough  is  not 
determined  or  suspended  by  the  coming  of  the 
judges  into  the  county,  and  acting  under  their 
commissions  of  oyer  and  terminer  and  general 
gaol  delivery  ;  and  therefore  he  may  hold  quarter 
sessions  of  the  peace  during  the  time  of  the  assizes 
in  the  same  county.  Smith  v.  Reg.  3  New  Sess. 
Caa.  664  ;  13  Q.  B.  738  ;  18  L.  J.,  il.  C.  207  ;  13. 
Jnr.  850. 

 Costs.] — The  recorderof  a  municipal  ses- 
sions may,  on  ordering  costs,  refer  the  taxation 
of  the  amount  to  an  officer  of  the  court ;  but  such 
taxation  must  be  adopted  by  him  during  the  con- 
tinuance of  the  same  sessions.  An  order  for  such 
costs,  founded  on  a  Enibsequent  adoption,  is  in- 
valid. ile^.T.  Jkwf,  IG.&D.  367;1Q.B.740; 
6  Jur.  08. 

Writ  of  Error,  t!>  whom  Directed.] — ^A  writ  of 
error  should  be  directed  to  the  judge,  and  not  to- 
the  recorder  of  a  borough  court,  but,  in  such 
case,  an  amendment  will  be  allowed.  Speneer- 
T.  SaggiaduT,  6  D.  &;  L.  68  ;  11  Jnr.  948. 

Deputy  Eecorder — Juriidiotion.] — On  an  ap- 
peal against  a  poor-rate  at  a  borough  quarter 
sessions  the  rate  was  ordered  to  be  amended, 
with  costs,  and  the  appeal  was  adjourned  to  the 
next  sessions  for  the  purpose  of  ascertaining  the 
amount  of  the  costs.  At  the  next  sessions  the 
deputy  recorder,  who  was  a  ratepayer  in  one  of 
the  parishes  in  the  union,  made  an  order  which 
fixed  the  amount  of  the  costs  : — Held,  that  the 
making  such  order  was  a  judicial  act ;  that  the 
deputy  recorder  was  not  a  justice  of  the  peace  for 
the  borough,  and  therefore  the  16  Geo.  2,  c.  18, 
did  not  apply  ;  and  consequently  the  ortler  was 
void.  J^j.  V.  Cambridge  Recorder,  8  EL  &  Bl. 
637  ;  27  L.  J.,  M.  C.  160  ;  4  Jur.  (K-B.)  834  ;  6 
W.  B.  80.    See  40  Vict.  c.  11. 

 Appointment.] — A  borough  having  first 

received  a  recorder  by  a  charter  of  Car.  1,  a  sub- 
sequent charter  of  Car.  2,  after  nominating  S.  to 
be  the  first  and  modern  recorder  imder  that 
charter,  declared  that  it  should  be  lawful  for  S., 
the  modern  recorder,  to  nominate  a  sufficient 
person  to  be  his  deputy'  in  the  office,  and  to  have 
the  same  powers  : — Held,  that  this  ^d  not  extend 
the  power  of  appointing  a  deputy  to  the  succes- 
sors of  S.  in  the  office  of  record^.  ResB  T. 
Albani,\2-EaBt,  659. 
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By  charter  a  corporation  was  to  have  a  capital 
seneschal  or  htgh-stcwaixl,  and  a  snb-scDCschal  or 
under-Bteward,  by  the  latter  of  whom  the  jadicial 
ministerial  functions  of  a  recorder  were  to  be  per- 
formed, bat  no  authoritjr  was  given  him  to  ap- 
point a  deputy ;  and  ^though  a  by-law  of  the 
corporation  leqnired  that  the  under-steward,  or 
his  sufficient  deputy,  sboald  be  attendant  at  every 
conrt,  to  discharge  the  duties  of  bis  office  ; — Held, 
that  the  nnder-Rtcn-aid  coaM  not  appoint  a  deputy 
j^neraUy  to  dischaive  all  his  ministerial  duties. 
Rem  T.  Qravfuend  Qirpftratim,  4  D.  &  B.  117 ; 
2  B.  &  C.  602  ;  2  L.  J.  (0.8.)  K.  B.  04. 

A  jtistificatloQ  in  an  action  stated  that  by  cus- 
tom a  court  of  record  had,  from  time  immemorial, 
been  holden  before  the  steward  and  portreeve  of 
■a  borough,  or  their  sufficient  depaty  or  deputies  ; 
and  that  a  court  was  holden  according  to  such 
custom  before  A.,  being  the  deputy  of  B.,  who 
was  then  steward  and  portreeve  of  the  borough  : 
— Held,  that  upon  this  plea  the  two  offices  must 
be  taken  to  have  been  compatible,  and  that  the 
steward  and  portreeve  might  be  united  in  the 
same  person  ;  and  that  the  appointment  of  the 
deputy  by  the  person  holding  both  offices  was 
sufficient.    Green  v.  Davice,  3  B.  &  Aid.  60. 

Baeoxder  nprewHttng  Covnty  Aufheri^ 
under  Highway  hsLI—Sce  Wat. 

At  to  the  Liability  of  th«  Borough  Fund  far 
the  Sala^  of  the  Beoorder,  where  the  Popula- 
tion ii  leas  than  Ten  ThooMnd.! — See  7'hetford 
Corporation  v.  X'orfolh  CtmtUjf  Council,  67  L.  J., 
<J.  B.  66;  77L.  T.  498. 


VII.  OFFICERS. 
a.  Town  Clebk. 
Monicipal  Corporations  Act,  1882,  ss.  17, 

43,  75. 

Appointment.] — By  a  local  act  of  parliament 
creating  a  court  of  request  for  a  borough,  it  was 
enacted,  that  the  mayor,  rccoider,  deputy  recorder, 
aldermen,  and  common  conncilmcn  for  the  time 
being  of  the  borough,  the  justices  of  the  peace  for 
a  certain  district,  together  with  other  pci-sons 
therein  mentioned,  should  be  the  commissioners 
thereof ;  and  that  in  case  of  a  vacancy  in  the 
situation  of  clerk  of  the  court,  the  mayor  and 
jUdermen  of  the  borough  for  the  time  being,  or 
the  major  part  of  them,  should  appoint  a  suc- 
cessor, and  that  until  such  appointment  should 
be  made,  the  commissioners,  or  any  three  or 
more  of  them,  should  nominate  officers  to  do  the 
business  of  the  court.  At  a  meeting  of  the  town 
council,  specially  summoned  for  the  purpose  of 
electing  a  clerk,  the  plaintiff,  who  was  a  member 
at  the  council,  was  elected  hr  the  council,  and 
before  the  end  of  the  election  he  tendered  to  the 
mayor  his  resignation  of  the  office  of  town  coun- 
cillor, together  with  501.  as  a  fine  on  resignation, 
under  5  4:  6  Will.  4,  c.  7fi.  s.  51.  No  by-law  had 
been  made  to  enforce  a  fine  on  resignation,  and 
thercforo  the  mayor  returned  the  Mil.  in  the 
presence  of  the  council,  after  the  election.  The 
plaintifFa  scat  in  the  council  was  afterwards 
filled  by  the  election  of  another  person  ;  and  at 
a  quarterly  meeting  of  the  town  council,  of 
which  no  notice  had  been  given,  the  plaintiff 
was  again  electe<l  by  the  town  council: — HeM. 
first,  that  neither  s.  73  of  6  &  6  Will.  4, 
c.  76,  nor  s.  8  of  6  &  7  Will.  4,  c.  104,  was 


aprdicable  to  this  case.  Staniland  r.  SopJeint, 
9M.tW.  178. 

 Within  5*6  WiU.  4»  e.  76,  ■.  72.1- 

Held,  secondly,  that  the  case  was  witBin 
8.  72  of  G  6  Will.  4,  c.  76 ;  the  tnie  con- 
struction of  which  was,  that  the  body  corpo- 
rate, under  that  act,  should  be  trustees  or  com- 
missioners for  executing,  by  the  town  council, 
the  powers  and  provisions  of  all  acta  of  parlia- 
ment, of  which  powers  and  provisions  uie  old 
body  corporate,  or  any  of  the  members  thereof, 
in  their  corporate  capacity,  were  sole  commis- 
sinners  or  trustees  before  the  election  of  the 
town  council ;  and  aa  the  mayor  and  aldermen 
were,  by  the  local  act,  sole  trustees  or  commis- 
siouci's  for  the  purpose  of  appointing  the  clerk, 
t  hat  their  powers  dovdved  upon  the  town  coun- 
cil, and  ttmt  the  plaintiff  was  duly  elected  at 
the  first  meeting ;  that,  under  all  the  circum- 
stances of  the  case,  the  plaintiff's  resignation  of 
the  office  of  town  councillor  was  sufficient;  but 
that,  if  it  was  not,  his  election  to  the  office  of 
clerk  had  the  effect  of  vacating  his  office  of  town 
councillor.  lb. 

A  borough,  until  May  Ist,  1836,  had  its  own 
quarter  sessions,  and  W.  held  the  offices  of  town 
clerk  and  clerk  of  the-  peace.  He  resigned,  and 
thereupon,  by  a  resolution  of  the  town  council, 
on  July  20th,  18S6,  S.  was  elected  toft-n  clerk  ; 
but  no  step  was  taken  towards  investing  him 
with  the  office.  At  an  adjourned  meeting  of  the 
council,  July  2ijth,  1S36,  a  resolution  was  passed, 
rescinding  that  of  July  20th,  and  by  another  re- 
solution T,  was  elected  town  clerk.  In  Aagnat, 
1836,  the  borough  obtained  a  grant  of  quarter 
sessions,  and  on  August  l.">th  T.  was,  by  resolu- 
tion of  the  council,  elected  clerk  of  the  peace : 
— Held,  on  motion  for  a  quo  warranto  information 
against  T.,  at  the  instance  of  S.,  for  claiming  to 
exercise  the  two  offices,  that  T.  was  legally 
appointed  town  clerk  on  July  25th,  and  clerk 
of  the  peace  on  August  15tn  ;  that  the  offices 
were  not  full  at  the  time  of  such  respective  elec- 
tions ;  that  T.  could  not  be  presumed  to  claim 
the  ofnce  of  clerk  of  the  peace  as  incidental  to 
the  office  of  town  clerk,  by  the  appointment  of 
July  2;>th,  no  specific  act  appearing  to  have  be^ 
done  by  him  in  the  capacity  of  clerk  of  the  i>e8ce 
between  that  time  and  August  l.'ith.  Reg.  V. 
Thmat,  8  A.  &  E.  183  ;  3  N.  &  P.  2S8  ;  7  L.  J_ 
Q.  B.  141 ;  2  Jur.  347. 

Objection  to  Titlo.]— The  office  of  town  clerk, 
under  the  5  &  6  Will.  4,  c.  76,  is  not  the  ^ame  as 
in  the  old  corpomtions  ;  and  an  objection  to  his 
title  under  that  act  is  not  aided  by  the  fact  of 
his  having  held  the  office  for  more  than  six  years 
before  the  act  passed,  under  a  valid  appointment. 
Rex  V.  Poole,  1  Jur.  942. 

Fees  and  Bemnneration.] — A  town  clerk  of  a 
borough  cannot  maintain  an  action  against  the 
corpomtion  for  fees  in  respect  of  the  performance 

of  the  duties  imposed  upon  him  by  the  Reform 
Act  or  the  Municipal  Corpomtions  Act ;  although 
he  receives  no  stated  salary  as  town  clerk,  and 
although  the  then  coiporation,  in  several  years 
before  the  ]]assing  of  the  Municipal  Corporations 
Act,  made  payments  to  him  for  the  pertormauoe 
of  the  duties  imposed  on  him  by  the  Keform  Act. 
Jmee  v.  Carmarthen  GirmratioH,  8  H.  &  W. 
ti05  ;  10  L.  J.,  Ex.  401. 

Calu7  in  Lien  of  Toei.]— An  agreement  be- 
twcen  a  municipal  corporation  and  tludr  town 
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«lerk,  that  he  shall  receive  a  fixed  salary  in  lieu 
of  the  tees  payable  under  5  &  6  WilL  4,  c.  7fi, 
8.  12i,  and  that,  to  carry  out  auch agreement,  he 
shall  pay  over  to  tha  borough  fund  so  much  of 
the  amount  received  for  fees  as  exceeds  that 
aabrv,  is  illegaL  Liwrpod  CorportUion  t. 
Wright,  1  Johnson.  S59  ;  28  J.,  Ch.  S6S  ;  5 
Jur.  (N.a.)  1156  ;  7  W.  R.  728. 

A  town  council  resolved,  "  that  one  hundred 
guineas  be  fixed  as  the  salary  of  the  town  clerk, 
for  bis  attendance  on  the  business  of  the  council 
and  committees,  and  that  he  be  paid  the  usual 
charges  in  defending  and  bringing  actions."  On 
motion  to  review  the  taxation  of  the  town  clerk's 
bills  : — Held,  that  the  master  proceeded  on  the 
light  principle,  in  considering  the  salary  as  a  re- 
muneration for  all  business,  except  bringing  and 
defending  actions.  T/iotiia«  v.  Swamea  Corpora- 
tu>n,  2  D.  (N.S.)  470 ;  12  L.  J.,  Ex.  73. 

Where  a  town  clerk  was  appointed  to  his  office 
upon  a  resolution  of  the  council,  fixing  his  salary, 
as  town  clerk,  at  250/.  a  year,  and  setting  out  the 
datiesof  his  otticeas  town  clerk  to  be,  amongother 
things,  to  prepare  all  precepts,  orders,  and  other 
<locuments  required  for  levying  borough  rates,  to 
Abide  by  and  see  all  enters  of  the  council  properly 
carried  out,  and  all  necessary  documents  nreparal 
for  so  doing,  and  to  act  as  the  professioneu  adviser 
of  the  mayor  and  council  in  the  bu,sines9  of  the 
council,  but  with  the  proviso,  that  he  be  paid  the 
usual  professional  charges  for  conducting  or  op- 
posing actions  or  suits,  and  all  trareUing  and  other 
expeusee  out  of  pocket : — Held,  that  he  was  en- 
titled to  be  [Kiia  his  charges  for  documents  prc- 
paied  and  attendance  given  as  a  solicitor,  upon 
instructions  of  the  council,  in  order  to  obtain  legal 
advice  as  to  the  validity  of  a  borough  rate, 
4igainst  the  enforcement  of  which  the  council  was 
tbrastened  with  litigation ;  lEor  that  such  charges 
were  either,  within  the  meaning  of  the  resolution, 
charges  for  conducting  or  opposing  an  action  or 
a  BBit,  or  they  were  charges  for  business  done 
upon  request,  wholly  without  any  of  the  terms 
or  consideration  of  the  resolution,  since  the  duty 
<A  the  town  clerk,  as  such,  as  specified  in  the 
rescAotion,  was,  in  such  a  case,  cmly  to  advise  to 
the  best  of  his  ability,  and  not  to  guarantee  the 
Iwal  accuracy  of  his  opinion.  Bi"^.  v.  Prett,  16 
<J.  B.  33  ;  20  L.  J.,  Q.  B.  17  ;  ir.  Jur.  554. 

The  business  which  a  town  clerk  was  to  perform, 
as  specified  in  his  appointment,  include<l  "  par- 
liamentary proceediogs  "  : — Held,  tliat  be  could 
not  recover  any  remuneration  beyond  his  salary 
for  time  occupied  in  attendance  on  and  corrcs* 
pondence  with  the  council,  and  journeys  to  Lon- 
<Jon,  with  reference  to  bills  in  parliament  relating 
tothetowQ.  Morgan-^.  Birmingham  GtrporatUm, 
h  W.  B.  291. 

t'Xxpeniet  Inoured."] — A  town  clerk  cannot 
claim  repayment  of  money  expended  by  him  in 
the  employment  of  persons  to  do  work  in  pre- 
paring the  register  of  parliamentniy  electors 
which  he  and  his  clerks  might  have  done,  lieg, 
T.  JiingttvH-on-HuU  (^fforerMort  and  Guardians'), 
3  W.  K.  521. 

By  li  &  7  Vict.c.l8,the  town  clerks  of  boroughs 
are  directed  to  prepare  t  lie  list  of  pcreons  entitled 
to  vote  for  the  election  of  members  of  parliament; 
and  by  s.  55,  the  expenses  incurred  by  them  in 
canyins  the  act  into  effect  are  to  be  repaid  : — 
Hdd,  uat  the  words  '-ezpeiwcs  incurred"  are 
confined  to  costs  out  of  pocket,  and  that  a  town 
dci^  1b  not  eatitled  to  any  further  remuneration 
or  the  time  and  labour  he  may  devote  to  the  per- 


formance of  the  duties  imposed  on  him  by  the  act. 
Heg.  V.  Ki n/jxton-on-Hull  (^Governor*  and  Ouar. 
diant),  2  El.  Ji  BL  182  ;  22  L.  J.,  Q.  B.  324  ;  17 
Jur.  914. 

Under  6  &  7  Vict.  c.  18,  s.  48,  the  town  clerk 
of  a  borough  Is  bound,  incidentally  to  his  of&aa. 
to  cause  the  lists  of  voters  to  be  copied  and 

printed,  and  to  have  the  names  arranged  and 
numbered  ;  and  if  he  hires  a  person  to  do  this 
for  him,  to  make  copies  for  the  printer,  and  to 
superintend  the  printing,  he  is  not  entitled  to  be 
reimbursed  the  expense  by  the  parish  officers 
under  s.  65,  unless  he  cannot,  by  the  reason- 
able labour  of  himself  and  his  ordinary  assistants, 
jwrform  the  duty  without  extra  aid.  But  he  is 
entitled  to  be  reimbursed  for  the  expense  of 
printing.  Reg.  t.  AUday,  7  El.  &  BL  799 ;  26 
L.  J.,  g.  B.  292  ;  S  Jar.  (H.S.)  961  ;  6  W.  B.  626. 

lien  as  a  Bolieitor.]— A  town  clerk  has  a  lien 

on  pai>ei-s  of  the  corporation  with  respect  to 
which  he  has  done  work  as  an  attorney  or  a 
solicitor,  but  not  on  such  as  he  holds  merely  as 
town  clerk.  Sex  v.  Sankey,  6  A,  &  E.  423 ;  6 
N.  &  M.  839  ;  6  L.  J.,  K.  B.  255. 

Incompatible  Offleet.] — ^Where  a  town  clerk's 
accounts  were  allowed  by  the  aldermen,  or  where 
a  town  clerk  acted  ministerially,  under  thealdcr- 
men,  who  were  judicial  officers,  the  offices  were 
incompatible,  and  the  appointment  of  an  alder- 
man to  be  the  town  clerk  vacated  his  former  office. 
Sex  v.  Paieman,  2  Term  Rep.  777  ;  1  R.  R.  621. 

In  a  borough,  by  charter,  the  mayor,  bui^esses, 
and  commonalty  were  to  elect  a  town  clerk,  who 
was  also  to  be  clerk  of  the  peace,  clerk  of  assize, 
and  prothonotary  ;  and  the  mayor,  recorder,  and 
town  clerk  were  to  hold  pleas  of  certain  actions. 
The  mayor,  recorder,  and  a  common  council  were 
to  enact  by-laws  for  the  good  order  and  govern- 
ment of  the  borough.  None  of  the  common  coun- 
cil held  any  judicial  office  in  any  court  where  the 
town  clerk  officiated.  His  accounts  were  audited 
by  a  committee,  named  by  the  mayor  and  bur- 
gesses in  common  halL  No  fixed  salary  was 
allowed  by  the  corporation  ;  but  he  was  remnne- 
rated  by  certain  fees  of  right  payable  to  him : — 
Held,  that  the  offices  of  common  councilman  and 
town  clerk  were  not  incompatible.  S^x  v.  Jvnet, 
1  B.  4:  Ad.  677 ;  9  L.  J.  (0.8.)  K.  B.  103. 

The  common  clerk  of  a  borough  was  appointed 
by  the  mayor,aldermen,andbailife,removableBt 
their  pleasure,  and  witii  a  salary  variable  at  their 
pleasure ;  and  it  was  his  duty  to  attend  the  cor- 
porate meetings,  and  take  minutes  of  the  proceed- 
ings. The  office  of  such  common  clerk,  and  that 
of  alderman,  are  incompatible  ;  and  the  accept- 
ance of  the  former  vacatetl  the  latter.  Sex  v. 
Tizzard,  4  M.  &  B.  400 ;  9  B.  4  C.  418  ;  7  L.  J. 
(iiA.')  K.  B.  276. 

A  jurat  of  the  corporation  of  Hastings  might  be 
elected  town  clerk  of  the  corporation.  MUtvard 
V,  Thatfher,  2  Term  Rep.  81 ;  1  R.  E.  431. 

But  the  two  offices  were  incompatible,  and  the 
acceptance  of  the  latter,  though  an  inferior  oflSce, 
vacated  the  former.  lb. 

Beceiving  Trust  Honeys  for  Oorpora^tiL]— A 

municipal  corporation  were  trustees  of  a  charity. 
They  i)crmitted  their  town  clerk  to  receive  and 
retain  the  trust  moneys,  instead  of  seeing  it  ap- 
plied to  the  purposes  of  the  trust : — Edd,  that 
the  corporation  and  the  town  clerk  were  Uatue  Uft 
the  breach  of  trust.  Att.-Oen.  t.  LtieMter  Cot' 
poration,  7  Bear.  176. 
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As  to  Liability  to  Dimiisal.]— See  Tibbitt,  In 
re,  &ffington,  £x  ^arte,  and  Beat  v.  Harris, 


h.  Clebk  of  the  Peace  fob  BononoH  aitd 
Cleek  to  Bobouqh  Justices. 

See  Monicipal  Corporationa  Act,  1882,  sb.  1C4, 
159. 

Katun  of  Appointment.] — A  derk  to  the 
jflstices  of  a  borough,  appointed  under  6  &  C  Will. 
4,c.  76, 8. 102,  holds  office  onlydnring  the  pleasure 
of  the  justices,  and  therefore  a  quo  warranto  will 
not  lie  for  his  ofiBce.  Itcg.  v.  Fox,  8  El.  &  Bl. 
939  ;  27  L.  J.,  Q.  B.  151  ;  4  Jur.  (M.S.)  410  ;  6 
,  W.  K.  282. 

— —  Intoreit  in  Prciecationi.] — Where  a 
person  is  interested  in  the  prosecution  of  parties 
committed  for  trial  by  the  justices  of  a  borough, 
this  does  not  disqualify  him  from  bcinf;  ap)>ointed 
clerk  to  the  justices,  nor  is  the  office  avoided  if, 
after  such  appointment,  he  becomes  so  interested. 
He  is  only  liable  under  5  6:  fi  WilL  4,  c.  76,  s.  102, 
as  having  acted  illegally.  lb. 

Acting  a«— f  MUlt7.]— By  6  6  Will.  4,  c.  76, 
8. 102,  the  penalty  <A  100/.  is  confined  to  those 
persons  who,  being  aldermen  or  conncillors  or 
clerks  of  the  peace  of  the  borough,  shall  act  as 
clerks  to  the  justiccB  of  the  borough,  and  at  the 
same  time  be  employed  in  the  prosecution  or 
defence  of  any  prisoner  committed  by  such 
justices,  and  is  not  extended  to  all  persons  who 
Bhall  act  as  clerks  to  the  jnstices,  ana  at  the  same 
time  be  employed  in  the  prosecution  or  defence 
of  any  prisoner  committed  by  such  jnstices.  Cue 
T.  Lauyrenre,  1  EL  &  Bl.  516  ;  22  L.  J.,Q.  B.140  ; 
ITJur.  ni6;  1  W.  B.  146. 

InteiHt  in  Fmeentioai— Indletment.]— A 

derk  to  the  justices  of  a  borough  which  had  no 
separate  quarter  sessions  was  in  partnership  with 
P.,  who  was  clerk  of  the  peace  for  the  county, 
and  who  was  entitled  to  receive  fees  upon  the 
arraignment  and  trial  of  all  prisoners  at  the 
quarter  sesBions  of  the  county.  By  arrangement 
between  him  and  P.,  the  former  was  entitled  to 
receive,  and  did  receive,  one-half  ot  the  fees 
taken  by  P. : — Held,  that  such  clerk  was  liable 
to  an  indictment  under  s.  102.  being  interested 
in  the  prosecution  of  offenders  within  the  proviso 
to  8.  102.  Jlca.  V.  Fox,  1  El.  i  EL  729  ;  29  L.  J., 
U.  C.  &4 ;  S  Jar.  (H.S.)  1241  ;  1  L.  T.  316 ;  8 
W.  B.  93— Ex.  Ch. 

Held,  by  the  Queen's  Bench,  that  18  &  19 
Vict.  c.  126,  8.  18,  providing  compensation  to 
clerks  of  the  peace  for  the  diminutioD  of  tlieir 
fees,  did  not  affect  the  operation  of  5  &  6  Will. 
4,  c.  70,  s.  102.  Jb. 

A  deed  was  subsequently  entered  into  between 
the  partners,  ty  which  the  clerk  to  the  bOTough 
justices  was  to  have  no  interest  in  the  fees 
received  by  P. : — Held,  that  the  clerk  thereby 
ceased  to  be  interested  in  the  prosecutions,  the 
mere  fact  of  partnership  with  P.  not  consti- 
tuting such  interest.  Fox  v.  Williamt,  3  L.  1. 
268. 

Bemoral.] — The  removal  of  clerk  of  the  peace 
of  a  borough  for  misbehaviour  is  vested  by  5  &  6 
WilL  4,  c.  76,  s.  105,  in  the  recorder ;  such  power 
of  removal  being  given  by  1  WilL  &  M.  sess.  1, 
c  21,  B.  6,  to  the  quarter  sessions  in  counties, 
and  the  town  council  has  no  power  to  remove. 


Seg.v. Mat/ward,  2  B.  &  S.  B85  ;  31  L.  J.,  M.  C- 
177;  9  Jur.  (NA)  45;  6  L.  T.  285;  10  W.  B.558_ 

SalariBB  and  Faet.]— As  to  the  liability  of  the 
borough  fund  for  the  salaries  of  the  recorder  and 
clerk  of  the  peace,  and  the  fees  of  the  clerk  to 
the  visiting  justices  of  borough  asylums,  in. 
boroughs  where  the  population  is  less  than  10,000 
(the  county  council  being  only  liable  in  bucU 
boroughs  for  the  salary  of  the  clerk  to  the 
borough  justices  at  petty  sessioDs),  see  Tket- 
ford  Cktrporation  T.  Aotfuik  CuuMy  OounoU,  67 
L.  J.,  Q.  B.  55  ;  77  L.  T.  498. 

e.  TRKASUBBB. 

See  Municipal  Corporations  Act,  1882,  bb.  18, 43"- 

Appointmsnt — ^Bond  toi  TtiMibaxge  of  I>BtieB.jL 

—The  5  &  6  Will.  4,  c.  76, 8.  68,  required  that  the 
council  of  a  borough  should  annually  elect  the 

treasurer  of  the  borough.  While  that  act  was  in 
force,  H.  was  elected  treasurer  for  "  the  year  end- 
ing 9th  November,  1842,  if  itshould  so  long  pleas* 
the  counciL  but  not  otherwise."  He  gave  a 
bond  with  sureties  for  the  discharge  of  tha 
duties  of  his  office.  The  bond  recited  the  elec- 
tion, and  was  conditioneil  for  the  due  account* 
ing  by  M.  for  all  such  moneys,  kc,  "as  1, 
M.,  shall  or  may  recover,  or  receive,  in  virtue 
of  my  appointment  as  treasurer  as  aforesaid, 
during  the  whole  time  of  my  continuing  ia 
the  sa)<l  office,  in  conaequence  of  the  eiectioot 
or  under  any  annual  or  future  election  dl  the 
coundl  to  the  said  office."  After  this  bond 
had  been  given,  the  6  t  7  Vict,  c,  89,  was  passed^ 
The  6th  section  repealed  the  5Hth  section  of  the 
previous  statute,  and  directed  that,  instead  of 
the  treasurer  being  annually  elected,  he  should 
"hold  his  office  daring  the  pleasure  of  the 
council  for  the  time  being."  M.  was  re-elected 
in  November,  1843,  after  the  passing  of  this- 
latter  statute ;  no  fresh  bond  was  taken  : — 
Held,  that,  under  the  original  bond,  the  sureties 
continued  liable  ;  that  the  election  in  November, 
1843,  was  a  fnture  election,  within  the  true  intent 
and  meaning  of  the  bond.  Oswald  v.  Sertcwh- 
vpon-'IScecd  Corporation^  6  H.  L.  Cas.  856  ;  35 
L.  J.,  Q.  B.  383  ;  2  Jur.  (N.s.)  743  ;  4  W.  B.  738. 
Affirming,  3  EL  &  BL  653— Ex.  Ch. 

 Cbann  ia  Tenure.]— A  condition  of  a 

bond  dateil  the  8th  October,  1839,  after  reciting 
that  P.  had  been  appointed  treasurer  of  & 
borough  under  the  5  &  6  Will.  4,  c.  76,  was,  that 
he  should  account  for  and  apply  all  mon^ 
which  should  come  to  his  hanos  as  treasurer 
"  (whether  by  virtue  of  hia  present  or  any  sabee<- 
qucnt  appointment  to  the  office),  accoiding  to 
the  directions  of  the  statute,  and  in  every  other 
respect  act  in  conformance  with  the  same,  and 
all  other  lawB  and  regulations  now  or  heresifter 
to  be  in  force  touching  the  office  ot  treasurer,  or 
the  person  or  persons  performing  or  liable  to 
perform  the  duties  thereof."  In  an  action 
against  the  sureties  for  a  breach  of  duty  by  him 
as  treasurer  under  an  appointment  Xtj  virtne  of 
the  6  &  7  Vict.  c.  89,  s.  6,  which  enacted  that  the 
treasurer,  instead  of  being  annually  dected,  as 
under  the  5  &  6  WiR  4,  c.  76,  s.  58,  should 
thenceforth  hold  his  office  during  the  pleasure  of 
the  council  for  the  time  being : — Hdd,  that  the 
bond  remained  in  force  notwithstanding  the 
change  in  the  tenure  of  the  office.  Dartmouth 
Corpcration  t.  StUy,  7  BL  ft  BL  97  :  26  L.  J_ 
Q.  B.  90  ;  3  Jur.  (H.S.)  434  ;  S  25S. 
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— —  Tear  of  Offloe.  1  —  The  condition  of  a 
bond,  after  reciting  that  S.  had  been  appointed 
treasurer  of  a  borough,  under  5  &  6  'Will.  4,  c. 
76  (which  by  b.  68  required  the  treasurer  of 
every  borough  to  be  appointed  every  year),  was, 
that  he  should  faithfully,  and  accoi-ding  to  the 
provisions  of  the  act,  and  of  such  statutes  as 
might  thereafter  be  passed  relating  to  the  office, 
conduct  himself  in  the  office,  and  pcrfoiin  all 
the  duties  thereof  : — Held,  that  the  bond  did  not 
extend  beyond  the  year  of  office  for  which  H.  had 
been  appointed  at  the  time  of  the  execution  of 
the  bond.  Cambridge  Corporation  v.  Dennis. 
E.  B.  ft  £.  flCO  ;  27  L.  J.,  Q.  B.  174  ;  5  Jar.  CM.S.) 
365  ;  6  W.  B.  6S3. 

Appointiiiuit  Minority  of  Xemben  premnt 
at  ■••ting.]— See  CortU  v.  Kent  WaUrtoorki 
Co^  B.  U. 

Paymmti  by.] — The  treasurer  of  a  corporation 
paid  to  their  former  clerk  (the  defendant)  bis 
gear's  salary,  both  parties  believing  him  author- 
ised to  make  the  payment.  Id  factnc  bad  no  such 
authoritT,  and  the  corporation  afterwards  repu- 
diated the  payment,  and  di.uc)iargetl  the  defen- 
dant from  lus  situation.  The  defendant  kept 
the  money,  treating  it  as  having  been  paid  on 
behalf  of  the  corporation.  The  plaintiff  navinp, 
as  the  present  clerk  to  the  corporation,  brought 
an  action  to  lecorer  a  som  of  money  paid  to  the 
defendant  on  acconnt  of  the  corporation,  and 
the  defendant  having  pleaded  a  sct-oS  for  un- 
paid salary,  being  the  sum  so  paid  to  him  with- 
out authority  by  the  treasurer,  the  plaintiff 
relied  on  the  payment  of  the  s;ilarj  as  an 
answer : — Held,  that  the  payment  was  an  answer 
to  the  set-off,  tjie  corporation  being  entitled  to 
ratify  the  act  of  their  treasurer  at  the  time  of 
triaL  Bmpaon  y.  Eggitigtony  10  Ex.  844 ;  24 
L.     Ex.  312. 

Befbre  the  Xnnioipal  Corporationi  Act,]— By 
the  Oravesend  Pier  Act,  3  ft  4  WU1.4,  c.l01,s.  18, 
the  corporation  is  empowered  to  appoint  clerks, 
treasnreis,  collectors,  and  such  other  officers  or 
assistants  as  they  may  think  ncccssaiy  for  the 

Eorposes  of  the  act.  By  s.  19,  it  shall  not  be 
wful  for  the  corporation  to  appoint  the  person 
who  may  be  appointed  the  clerk  in  the  execution 
of  the  act,  the  treasurer  for  the  purp(»e3  of  the 
act ;  and  a  penalty  is  imposed  on  any  person 
being  the  cierk,  or  his  jMrtner  or  clerk,  who 
shall  in  any  manner  officiate  for  the  treasurer  : — 
Held,  that  by  the  latter  section,  the  corporation 
vas  prohibited  from  appointing  the  clerk  to 
such  officer  as  assistant  treasurer  ;  but,  where 
the  corporation  had  so  appointed  the  clerk,  and 
be  had  discharged  some  oC  the  duties  of  the 
tieasaier,  it  was  a  qaestion  for  the  jury,  whether 
he  did  so  bonft  fide,  and  in  the  belief  that  he  was 
I^ally  appointed  by  them  as  an  intlependent 
officer,  or  colourably  and  in  evasion  of  the  act ; 
and,  in  the  former  case,  he  would  not  be  liable 
to  the  penalty  for  officiating  for  the  treasurer,  but 
in  the  latter  he  woold.  Hawkint  v.  Keivmanf  4 
M.  ft  W.  613 ;  1  H.  ft  H.  471  ;  8  L.  J.,  Ex.  82. 

Afition  Bofbrrvd  by— Ho  Personal  Liability.] 

— Where  a  company  was  authorised  by  statute  to 
sue  and  be  sueti  by  their  treasurer,  who  was  to 
incur  no  personal  liability,  and  two  actions 
against  and  by  the  treasurer  had  been  refnred 
to  arbitration,  a  motion  for  attachment  against 
the  treasurer  for  non-payment  of  the  damages 


and  costs  awarded  was  refused,  but  a  mandamus 
to  him  to  pay  was  granted.  Corpe  t.  Gly*t  i 
L.  J.,  K.  B.  272. 

d.  Judicial  Assessors. 

See  Municipal  Corporations  Act,  1882,  ss.  175 
—177. 

Salary — Action  for.] — The  judge  and  assessor 
of  a  borough  court,  who  has  been  apixjinted  by 
the  borough  council  with  a  salary,  under  5  ft  (> 
Will.  4,  c.  76,  cannot  maintain  an  action  against 
the  corporation  for  the  amount  of  such  salary. 
Additon  V.  Preftan  Corporatiim,  12  C.  B.  108; 
21  L.  J.,  C.  P.  146  ;  16  Jur.  64S. 

e.  COBONEB. 

Sec  Municipal  Corporations  Act,  18S2,  ss.  171 
—174. 

Appointment.] — Qufere,  whether  a  coroner  in 
a  borough,  under  the  S  ft  6  Will.  4,  c.  76,  can 
regularly  be  (by  s.  tj2)  appointed  before  the 
grant  of  a  court  of  (juarter  sessions  has  passed 
the  great  seal,  though  within  ten  <tays  after  her 
Majesty's  pleasure  to  make  the  grant  has  been 
notifietl  to  the  council.  Heff.  v.  Grimshaw,  10 
Q.  B.  747  ;  16  L.  J.,  Q.  B.  385  ;  11  Jur.  96B. 

But  a  coroner  having  acted  under  such  appoint- 
ment, and  been  recognised  in  his  office  by  the 
council,  for  several  years  : — Held,  that  the  office 
was  full,  and  that  an  information,  in  the  nature 
of  a  quo  warranto,  lay  to  oust  a  subsequently 
appointed  coroner.  lb. 

A  coroner  cannot  be  elected  at  a  meeting  of 
the  conncil,  held  by  adjournment  from  a 
quarterly  meeting,  no  summons  or  notice  having 
been  previously  served  upon  the  members  of  the 
council  statins  that  such  business  was  to  be 
transacted.  lb. 

— — Validity  of]— The  validity  of  a  charter 
incorporating  a  borough  cannot  be  questioned  by 
an  information  in  the  nature  of  a  quo  warranto 
against  the  coroner  of  the  borough  questioning 
his  right  to  the  office,  to  which  he  had  been 
appointed  nnder  the  charter.  Queens,  Ta/ylor, 
3  P.  ft  1).  652  ;  9  L.  J.,  Q.  B.  219. 

Illegality— Costs  of  Belator.]— Previously  to 
5  ft  6  Will.  4,  c.  76,  a  mayor,  by  virtue  of  his 
office,  was  coroner  of  the  borough.  On  the  pass- 
ing of  that  act,  a  separate  court  of  quarter 
sessions  was  granted,  and  a  coroner  was  ap- 
pointed by  virtue  of  s,  62.  Upon  an  information 
for  exercising  the  office  of  coroner,  judgment 
having  been  given  for  the  crown  : — Held,  that 
the  relator  was  not  entitled  to  costs  nnder 
9  Anne.  c.  20,  the  office  not  being  a  corporate 
office  within  the  meaning  of  that  statute.  Seg. 
v.  Grimthaw,  2  B.  C.  Rep.  IIG  ;  S  D.  ft  I<.  219  i 
12  Jur.  134. 

See  COBONER. 

/.  OVERSEEES. 

See  Municipal  Corporations  Act,  1882,  ss.  75> 
238. 

Appointment.] — The  mayor  or  head  officer  of 
towns  corporate  an<l  boroughs  has  the  sole  ap- 
pointment of  overseei-s  by  virtue  of  43  Eliz.  c.  2, 
8. 8,  and  5  ft  6  Will.  4,  c.  76,  s.  6.  Iteg.  v.  Preston, 
12  Q.  B.  391  :  3  New  Sess.  Cas.  312  ;  18  L.  J., 
M.  C.  10  ;  13  Jnr.  7.  T 
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A  person  appointed  to  act  as  overseer  for  col- 
lecting a  borough  rate  in  a  portion  of  a  parish, 

under  7  Will  4  4: 1  Vict.  c.  81,  s.  3,  is  not  one 
of  the  borough  officers  who  are  to  he  appointed 
iu  every  year  under  5  Ji  6  Will.  4,  c.  76,  s.  58. 
Biriningliavi  Cnriwratutn,  t.  Wrightt  16  Q.  B, 
<i3  ;  20  L.  J.,  Q.  B.  214. 

g.  Offickbs  op  Gaol. 

Chaplain.]— Prior  to  5  &  6  WiU.  4,  c.  76,  the 
city  of  Bath  was  incorporated  by  the  name  of  the 
mayor,  aldermen,  and  citizens  of  the  city  of  Bath, 
The  charter  contained  the  grant  of  a  gaol  and  a 
limited  criminal  jurisdiction,  to  be  exercised  by 
the  recorder  and  the  corporate  justices,  but  not 
extending  to  felonies.  It  also  authorised  the 
mayor,  aldermen,  and  citizens  annually  to  elect 
two  of  themselves  to  be  bailiffs  of  the  city,  and 
directed  that  the  bailiffs  for  the  time  beingshould 
be  keepers  of  the  gaol  thereof.  After  the  passing 
of  the  5  &  6  Will  4,  c.  76,  the  new  corporation 
received  the  grant  of  a  separate  court  of  quarter 
sessions,  with  power  to  try  felonies,  and  persons 
were  appointed  justices  for  the  city  by  commis- 
sion ;  but  the  corporation  continued  to  elect  one 
bailiff,  who  continued  to  be  the  keeper  of  the 
gaol,  and  appointed  the  gaoler.  In  1842  a  new 
oaol  and  house  of  correction  were  built  under  7 
Will,  4  &  1  Vict.  c.  78,  to  which  the  town  council 
appointed  a  chaplain  : — Held,  that  the  right  to 
appoint  the  chaplain  of  the  new  gaol  and  house  of 
correction,  under  2  k'A  Vict.  c.  56,  s.  15,  was  in 
the  town  council,  by  virtue  of  their  authority  to 
appoint  the  keeper  of  the  prison,  and  not  in  the 
boi-ough  justices.  Beg.  t.  Bath  and  Well$ 
(Bithi>p},  D.  &  M.  173  ;  5  Q.  B.  147 ;  12  L.  J., 
<2.B.324;  7Jur.766. 

Keeper  of  Gaol.]— By  7  Will.  4  &  1  Vict.  c.  78 
(repealed),  s.  38,  all  the  powers  of  regulation 
which  before  5  &  6  WilL  4,  c  76,  were  i>osse33ed 
by  the  justices  having  the  government  of  any 
gaol,  shall  be  exercised  by  the  justices,  "  pro- 
vided that  no  order  made  by  the  justices  in 
pursuance  of  these  powers,  which  shall  require 
the  expenditure  or  payment  of  any  money,  shall 
be  of  force  until  con  tinned  by  the  council  of  that 
city  or  borough  "  : — Held,  that  the  proviso  gave 
to  the  council  a  control  over  the  amount  of  the 
salary  of  the  keeper  of  the  gaol.  Beg.  v.  YorJi 
Corporatiott,  1  El.  &  Bl.  588  ;  22  L.  J.,  M.  C.  73  ; 
17  Jur.  667  ;  1  W.  R.  149. 

In  a  borough  there  had  been  a  prison  for  tem- 
porary confinement  without  a  residence  for  a 
gaoler,  and  the  corporation  appointed  him.  TtiaX 
being  inadequate,  a  second  prison  and  house  of 
correction,  with  residence  for  a  gaoler,  were  built 
under  local  acts,  and  the  power  of  appointing  the 
gaoler  thereto  was  vested  in  the  justices  of  the 
borough  in  quarter  sessions.  That  being  also 
inadequate,  a  new  priscm  was  built  as  a  substi- 
tute for  it,  under  the  Gaol  Acts  from  4  Geo.  4, 
c.  64,  to  2  t  3  Vict.  c.  56.  By  4  Geo.  4,  c.  64,  s.  25 
^which  did  not  extend  to  the  borough),  the  jus- 
tices in  quarter  scRsions  are  empower^  to  appoint 
the  keepers  for  every  prison  within  their  jurisdic- 
tion, except  the  keeper  of  the  common  gaol : — 
Held,  that  the  power  of  appointing  a  gaoler  to  the 
new  prison  was  conferred  on  the  justices  of  the 
borough  by  the  operation  of  7  Will.  4  &  1  Vict, 
c.  78,  8.  38,  which  enacts,  that  all  powers  of  regu- 
lation, and  all  things  in  relation  to  the  regula- 
tion of  gaols  and  houses  of  correction,  should  be 
exercised  by  the  justices  of  the  borough,  or  by 


the  operation  of  2  &  8  Vict.  c.  66,  a.  1,  which  ex- 
tends to  all  gaols  and  houses  tn  correction  the 

provisions  of  4  Geo,  4,  c.  64.  Reg.  v.  Lanfostfr, 
10  Q.  B.  962  ;  16  L.  J.,  M.  C.  139  ;  11  Jur.  735. 

Held,  also,  that  this  prison  was  not  a  common 
gaol,  within  4  Geo.  4,  c.  64,  s.  25  ;  and  that  the 
appointment  of  a  gaoler  relates  to  the  business 
of  a  court  of  criminal  judicature,  within  the  ex- 
ception in  6  &  7  Will.  4,  c.  105,  a.  8.  lb. 

Surgeon.]— The  2  it  3  Vict.  c.  56,  s.  1,  which 
enacts,  that  the  4  Geo.  4,  c.  64,  shall  extend  to 
all  gaols,  except  as  to  the  classification  of  pri- 
soners, is  to  be  construed  with  reference  to  7  Will. 
4  &  1  Vict.  c.  78,  and  its  effect  is  to  put  all 
borough  gaols,  with  reference  to  4  Geo.  4,  c  64, 
on  the  same  footing  with  the  gaols  of  the  boroughs 
enumerated  in  Schedule  (A)  of  that  act,  so  as 
to  affect  them  by  the  provisions  of  that  act,  and 
by  all  snlMcquent  enactments  relative  thereto. 
Hammond  v.  Peaeoch,  1  Ex.  41  ;  16  L.  J.,  M.  C. 
154. 

The  appointment,  therefore,  of  a  surgeon  of  a 
gaol  of  a  corporation  is  vested  in  the  justices  of 
the  borough,  and  not  in  the  recorder  or  town 
council,  and  they  are  to  make  the  appointment 
at  a  quarterly  sessions,  and  at  a  subsequent  ses- 
sions to  direct  a  reasonable  sum  to  be  paid  to 
him  as  a  salary,  and  also  sums  of  money  tux 
medicines  and  other  articles.  Ih. 

h.  Constables. 

Special.]— The  1  &  2  Will.  4,  c.  41,  is  not  re- 
pealed witli  respect  to  the  appointment  and  re- 
muneration of  special  constables  within  boroughs 
by  5  &  6  Will.  4,  c.  76,  s.  83.  B^g,  v.  ffuHom,  IS 
Q.  B.  592  ;  19  L.  J.,  M.  C.  32  ;  13  Jur.  1093. 

A  borough  newly  incorporated  under  5  4  6 
WiU.  4,  c.  76,  is  (in  respect  of  its  liabilities  under 
S3. 114, 117)  a  town  contributory  to  thepublic 
rate  for  the  county  within  the  1  &  2  WiU.  4, 
c.  41,  s.  13  ;  and  its  justices,  therefore,  may  order 
the  county  treasurer  to  pay  the  recompense  and 
costs  of  the  staves  of  special  constables  appointed 
by  them  under  the  latter  act.  Jb. 

The  5  &  6  Will.  4,  c.  76,  8.  S3,  empowering 
borough  justices  to  appoint  spec^  constables 
once  a  year,  and  to  pay  them  out  of  the  borough 
fund,  does  not  supersede  the  general  authority 
giveu  to  justices  of  any  town,  &o.,  by  1  &  2  Will.  4, 
c.  41,  8. 1,  to  appoint  special  constables  on  in- 
f oimatfon  that  a  riot  may  be  apprehended.  lb. 

Cost  of  Maintenance.]— The  cost  of  the  pay 
and  clothing  of  the  police  of  a  borough  (of  whi(»t 
cost  by  the  I-ocal  Gtovemment  Act,  1888,  s.  24, 
sub-s.  2  (j),  the  county  council  are  to  pay  one- 
half),  includes  the  cost  of  police  belonging  to 
another  force  and  temporarily  added  to  the  borou^ 
force  under  s.  25  oC  the  Police  Act,  1890.  Beg- 
V.  Went  Biding  of  Yorkthire  Ckiunty  Qntneil, 
64  L.  J.,  M.  C.  145 ;  [18951  1  Q.  B.  805  ;  14  R. 
391 ;  72  L.  T.  520  ;  43  W.  B.  386 ;  69  J.  P. 
340. 

Superannuation.]- The  11  &  12  Vict  c.  14,  s.  2, 
authorises  the  establishment  of  a  police  super- 
anntiation  fund  in  boroughs,  which  is  to  be 
applied  in  paying  superannuation  or  retiring 

allowances  to  police  constables,  as  follows  : — If  a 
constable  has  served  fifteen  years  he  is  entitled 
to  retire  on  a  8uperannu.ition  allowance  equal  to 
half  his  pay ;  but  if  he  is  then  able  and  willing 
to  continue  to  serve,  he  shall  then  receive  one- 
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third  nlso,  and  iio  more  of  the  aboTC-namcd 
allowance  from  the  superannuation  fund.  By  a. 
.H,  no  police  constable  shall-be  entitled  to  super- 
nnnnatioQ  who  w  under  fifty,  unless  reported  un- 
fit for  service  : — Held,  that  a  policeman  who  had 
served  fifteen  yeare  and  continued  in  the  force, 
but  who  was  under  fifty,  was  not  entitled  to  re- 
ceive the  rednced  allowance  under  Si  2.  Hobsim 
T.  Kingttint'upifn'null  Corporation,  4  El.  &  Bl. 
986 :  2i  L.  J.,  Q.  B.  231  \  1  Jar.  (HA)  892  ;  8 
W.  B.  40S. 
See  tuMo  Police. 

i.  PBOCEEDIXaa  AGAINST  OFFICBBS  FOB  MlS- 
COHDnCT. 

Oroondi  forBemoTal.]— Scmble,  thatto  juetify 
Uie  removal  of  a  corporate  officer,  there  must  be 
misconduct  specially  in  the  execution  of  his 
office ;  and  misconduct  in  duties  which  he  has 
performed  for  the  corporation,  hut  which  arc  not 
necessarily  any  part  of  his  official  duty,  is  not 
sufficient,  Jleg.  v.  Newbury  Curpuratian,  1  Q.  B. 
751 ;  1  G.  &  D.  388  ;  10  L.  J.,  Q.  B.  250 ;  6  Jur.  385. 

Thongfa  a  corpomtion  may  have  by  statute  a 
power  to  remove  one  of  its  officers  holding  a 
freehold  office,  the  Court  of  Queen's  Bench  will 
see  that  that  power  is  exercised  in  a  lawful 
manner,  and  will  interfere  if  it  should  not  be  bo. 
But  if  cxcrcLted  in  a  lawful  manner  that  court 
will  refuse  to  interfere,  on  the  mei-c  ground  that 
the  power  has  not  been  wisely  or  discreetly  put 
in  force  in  the  particular  case.  Ongmid  v.  Aehon, 
41  L.  J.,  Q.  B.  S21> ;  L.  R.  5  H.  L.6a6.  Affirming, 
10  B.  t  S.  liy  ;  20  L.  T.  0.>8  ;  17  W.  R.  896— 
Ex.  Ch. 

In  the  case  of  removal  from  office  of  an  officer 
of  the  corporation,  upon  an  accusation  of  inability 
orn<^lect  of  duty,  if  there  has  been  such  evidence 
given  as  in  an  ordinary  trial  would  justify  the 
judge  in  leaving  it  to  a  jury  to  say,  as  a  matter 
of  fact,  whether  the  accusation  was  made  out,  the 
court  will  not  interfere  with  (he  decision  arrived 
at  by  tlie  corporation.  lb. 

A  refusal  by  the  town  clerk  to  deliver  np  to 
the  town  council  certain  corporation  documents, 
and  the  corporation  seal,  and  an  opposition  by 
him  to  a  petition  by  the  council  to  obtain  the 
appointment  of  charity  trustees,  do  not  consti- 
tute sufficient  cause  to  warrant  his  removal  from 
an  office  held  during  good  behaviour.  Nor  is 
<uch  cause  furnished  by  his  acting  in  concert 
with  another  person,  who  addressed  abusive  Ian- 
snagc  to  an  alderman  and  magistrate  of  the 
borough  in  a  public  part  of  the  borough.  Ttbbita, 
In  rc,  2  P.  &  D.  4y8  ;  10  A.  &  E.  374. 

The  6  Jc  6  WiU.  4,  c.  76,  s.  60,  which  gives  a 
eummary  remedy  against  a  corporate  officer  who 
refases  to  comply  with  the  provisions  of  the  act, 
as  to  giving  up  to  the  town  council  of  the  borough 
all  documents  in  his  custody,  and  paying  over 
moneys,  docs  not  take  away  the  ri^t  of  action 
which  the  corporation  has  against  such  officer 
for  the  breach  of  duty  impoMd  by  that  section. 
lAebMd  drrporation  v,  Simpton,  8  Q.  B.  65  ; 
15  L.  J.,  Q.  B.  78  ;  9  Jur.  989. 

The  summary  remedy  provided  by  5  &  6  Will. 
4,  c.  76,  s.  60,  <^  committing  to  gaol  town  clerks 
or  other  officers  appointed  by  a  to^vn  council, 
who  wiUnlly  refuse  to  account  or  deliver  up 
books  to  the  council,  is  in  the  nature  of  civil 
process  ;  and  an  arrest  under  a  warrant  of  com- 
mitment upon  a  Sunday  is  illegal.  JUggingtotty 
£Bparte,2  El.  &  Bl.  717;  2  C.  L.  R.  385;  23 
L.  /,  M.  C.  41 ;  18  Jur.  224  ;  2  W.  R.  10.  See 


Eggingtonx.  Lieh  field  Otrporatioii,  6  El.  &;  Bl. 
100  ;  24  L.  J.,  Q.  B.  360  ;  1  Jur,  (N.8.)  908. 

A  person  so  an-csted  cannot  be  legally  detained 
under  a  second  warrant,  subsequently  lodged 
against  him,  which  has  been  issued  at  the  instance 
of  the  same  parties,  though  not  in  their  capacity 
aa  town  council,  but  as  commissioners  under  a 
local  act.  lb. 

But  n  detainer  under  a  ca.  sa.,  subsequently 
issued  by  a  third  party,  and  withoot  collusion,  is 
a  valid  ground  for  refusing  to  discharge  the 
prisoner.  Jb. 

A.,  having  the  office  of  town  clerk  of  a  borough 
to  hold  and  exercise  for  life  by  himself  or  his 
sufficient  deputy,  appointed  a  deputy  in  1823. 
A  bill  of  indictment  naving  been  found  against 
A.  for  forgery,  he  in  April,  1829,  quitted  the 
country.  The  deputy  die<l  on  the  23rd  of  April, 
1830.  At  a  meeting  of  the  corporation  hem  on 
the  31st  of  May,  1830,  by  adjournment  from  the 
27th  of  April,  one  of  the  grand  common  days,  it 
was  resolved  to  remove  A.  from  office,  on  the 
ground  that  he  had  neglected  to  attend,  him- 
self or  deputy,  at  that  adjourned  meeting,  and  at 
other  meetings  of  the  corporation  : — Held,  first, 
that  the  want  of  summons  to  A.  was  no  objection 
to  the  removal,  he  not  being  within  reach.  Rex 
V.  Harris,  1  B.  &  Ad.  936  ;  9  L.  J.  (o.S.)  K.  B. 
165. 

Held,  secondly,  that  A.  was  properly  removed 
from  his  office,  inasmuch  as  under  the  circum- 
stances he  must  be  presumed  to  have  left  the 
country  without  any  intention  to  return,  and 
therefore,  on  the  death  of  his  deputy,  there  was 
no  person  capable  of  executing  liis  office.  lb. 

Kotioe.]  — Held,  thirdly,  that  no  previous 
notice  to  the  members  of  the  corporation  of  the 
purposes  of  the  meeting  was  necessary,  inasmuch 
as  it  was  held  by  adjournment  from  one  of  the 
grand  common  thiys,  when  every  member  of  the 
corporation  is  supposed  to  be  present.  lb. 

Who  may  Kemove.] — The  clerk  of  the  peace 
for  a  borough  can  omy  be  removed  by  the  re- 
eortler,  and  not  by  the  town  council.  Res.  v. 
Hayward,  2  B.  &  S.  585  ;  31  L.  J.,  M.  C.  177. 

Delegation  of  Powers.] — ^A  corporate  body 
having  the  power  to  dismiss  one  <rf  its  officers 
holding  a  freehold  office  on  complaint  against 
him,  referred  to  a  committee  of  its  own  body  the 
task  of  examining  into  the  complaint,  and  re- 
ceiving evidence  upon  it  and  reporting  thereon. 
The  committee  perfonned  this  duty.  The  report 
and  evidence  were  duly  furnished  to  the  in- 
culpated officer,  who  was  then  called  on  for  his 
defence.  He  was  afforded  the  opportunity  of 
being  heard,  and  counsol  was  heard  for  him,  but 
the  corporate  body  itself  did  not  rehear  the  evi- 
dence. He  was  ordered  to  be  dismissed  from  his 
office  : — Held,  that  this  was  not  a  case  of  delega- 
tion of  lawful  authority,  but  was  a  due  exercise 
of  that  authority  by  the  corporate  body  it^lf. 
Oegood  V.  AelsoH,  snpro. 

J.  Otheb  Mattebs.— &0  Public  Opfioeb, 

VIZI.  BOROUGH  RATES. 

See  Municipal  Corporations  Act,  188S  (46  &46 
Vict.  c.  60),  ss.  144—163. 

Contributor;  to  County  Rates.] — Before  the 
passing  of  2      3  WiU.  4,  c.  64,  the  borough  of 
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New  Windsor  inclnded  part  of  the  pariah  of 
Clewer  in  Berks,  which  was  exempt  from  the 
county  rate,  and  on  the  passing  of  that  act  a 
further  part  of  the  parish  of  Clewer,  which  part 
up  to  that  time  had  been  chargeable  with  the 
county  rate,  was  added  to  the  parliamentary 
borough.  With  this  exception  no  part  of  the 
borough  was  liable  to  contribute  to  the  county 
rate.  Upon  the  passing  of  5  &  6  Will.  4,  c.  76, 
the  boundaries  of  the  municipal  borough  were 
made  ico-extenriTC  with  those  of  the  parlia- 
mentary borough.  The  borough  has  a  separate 
court  of  qtmrter  sessions  and  a  charter  contain- 
ing a  non-intromittant  clause  : — Helil,  that  the 
borough  of  New  Windsor  was  liable  to  contri- 
bute to  the  account  for  "other  purposes"  in 
respect  of  the  part  of  the  parish  of  Clewer  which, 
before  the  passing  of  2  &  8  Will.  4,  c.  64,  was 
chargeable  with  county  rate.  Ri^.  v.  Mtiirk,  46 
L.  J.,  M.  C.  251  ;  2  Q.  B.  D.  r>44  ;  3C  L.  T.  720— 
C.  A.    Affirming,  24  W.  R.  248. 

The  crown  had  granted  a  separate  court  of 
quarter  sessions  to  a  borough  in  pursuance  of 
6-&  GWiIL4,  c.  76,8. 103,and  there  txiag  no  gaol 
in  existence  in  the  borough,  the  county  justices 
assessed  the  borough  to  the  county  rate  : — Held, 
that  the  rate  could  not  be  enforced  upon  the 
borough  so  long  as  the  charter  remained  un- 
repealed, and  that  the  validity  of  it  could  not  be 
determined  by  the  indii-cct  proceeding  of  a 
certiorari  to  quash  the  rate.  S^.  y.  Smeker,  2 
G.  &  D.  7S7  ;  3  Q.  B.  641 ;  6  Jur.  851. 

County  Oaol  in  Borough.] — The  4  Geo.  4,  c.  64, 
s.  48,  does  not  exempt  a  county  gaol  situate  in  a 
borough  from  borough  rates.  }iidfiird$hire  JJ. 
V.  Bedford  CovmUtioners,  7  Ex.  658. 

By  whom  "rnado  and  levied" — Precept  by 
KayoT  to  Orerseeri  of  Poriih.] — By  n  local 
improvement  act  "as  to  all  rates  made  and  levied 
by  the  municipal  corporation  of  H.,  the  N. 
Bailway  Company  Bball  be  assessed  at  one  fourth 
of  the  net  annual  value."  The  H.  corporation 
before  and  after  the  act  obtained  their  borongh 
and  watch  rates  in  parish  B,  by  means  of  warrants 
address©!  by  the  mayor  to  the  overseers  of  S., 
ordering  them  to  pay  the  several  amounts 
i-equired  out  of  the  poor  rate,  and  the  overseers 
assessed  the  rateniyerB  accordingly  as  in  poor- 
rate  valuations' — Held,  that  the  H.  corporation 
and  not  the  overseers  "  made  and  levied  "  these 
watch  and  borongfa  rates,  and  therefore  that  the 
N .  railway  were  assessable  in  parish  S.  only  at 
one-fourth  the  net  annual  value.  A'arthSlctatern 
Hy.  v.  Sattim  OrerueTt,  51  J.  P.  165. 

Iniertioa  in  Freeept  of  Amount  to  be  levied  in 

the  Ponnd.]— The  Municipal  Corporations  Act, 
1882  (s.  144},  provides  that  a  town  council  may 
order  a  borough  rate  to  be  made,  and  for  such 
purpose  may  assess  the  contributions  on  the 
several  parishes  in  proportion  to  the  total 
annual  value  of  each  parish  ratable  to  the  poor, 
and  8. 145  provides  that  the  overseers  shall  pay 
the  contributions  to  the  council,  or  as  they  order. 
The  plnintifEs  levied  a  borough  rate,  and  in  the 
precepts  to  the  overseers,  in  atldition  to  naming 
the  amount  of  the  contribution  required  from 
each  parish,  they  stated  the  amount  in  the  pound 
of  the  rate : — Held,  that  the  insertion  in  the 
precept  of  the  amount  to  be  levied  in  the  pound 
did  not  invalidate  the  rate.  Durham  Corpora- 
tion V.  Fowler,  58  L.  J.,  Q.  6.  246  ;  22  Q.  B.  D. 
S94  ;  60  L.  T.  456. 


Altered  by  Overseers.]  —  The  cooncil  of  a 
borough  made  a  borough  rate  to  levy  66i)I.,  and 
assessed  a  portion  of  that  sum  on  a  parish  within 
the  borough.  The  rate  ordered  was  6d.  in  the 
pound  on  the  value  of  messuages,  and  the  council 
appointed  overseers  to  levy  it  in  the  parish. 
The  overseers,  in  consideration  of  circumstances 
peculiar  to  the  parish,  made  and  assessed  the  rate 
on  that  parish  at  7d.  iu  the  pound : — Held,  that 
the  rate  of  7(1. was  invalid.  itrg.-v.NeaWindtor 
Corpor^ion,  7  Q.  B.  908  ;  13  L.  J.,  Q.  B.  337. 

Orders  of  Town  Conneil.] — A  town  council  of 
a  borough,  upon  the  recommendation  of  the 
finance  committee,  made  an  order  that  a  fair  and 
equal  rate,  for  an<l  as  a  borough  rate,  under 
6  &  6  Will.  4,  c.  76,  should  be  made  on  the  several 
parishes,  parts,  and  districts  within  the  borough, 
for  raising  1,654;.  \s.  and   that  part  of 

the  parish  of  S.  which  lies  within  the  borough 
should  be  rated  iu  'Afthl.  8«.,  the  sums  rated  being 
estimated  at  \t.  in  the  pound  ;  and  with  respect 
to  that  part  of  the  parish  of  S.  which  lies  within 
the  borough,  it  was  onlercd  that  the  pcrsmw 
appointed  to  act  as  overseers  within  such  part 
should  levy,  cullcct,  and  pay  the  amounts  so 
rated,  and  that  a  warrant  under  the  corporate 
seal  should  issue,  directed  to  the  town  clerk^ 
authorising  him  to  demand,  collect,  and  receive 
of  such  persons  the  amount  so  rated,  and  for  that 
purpose  to  issue  his  warrant  to  such  persons, 
requiring  them  to  collect,  levy,  and  pay  the  same 
to  him.  Such  warrant  was  accordingly  issued  to 
the  towa  clerk,  commandiug  him  to  demand, 
collect,  and  receive  of  the  persons  appointed  to 
act  as  overseers  within  such  part  of  the  parish  of 
S.the  sum  rated  ;  and  to  issue  his  precept  tosncb 
persons  to  collect,  levy,  and  pay  the  same  to  him. 
The  town  clerk  issued  his  precept  to  the  special 
overseers,  i-equiring  them,  by  virtue  of  an  order 
of  the  town  council,  to  levy,  collect,  and  pay  to 
him,  by  a  fair  and  cqoal  rate,  to  be  made  and 
collected  by  them,  the  sum  of  365Z.  %a.  The 
si>ecial  overseers  thereupon  made  "a  borou^ 
rate  upon  the  messuages,  ic,  within  that  part  of 
the  parish  of  S.  which  is  situated  within  the 
borouph,  after  the  rate  of  1*.  2d.  in  the  pound," 
for  \21l.  17«.  The  town  council  also  made  an 
order  for  a  watch  rate,  for  raising  686i.  2j.,  at  6d. 
in  the  [Hnrnd,  that  part  of  the  parish  of  8.  within 
the  limits  of  the  borough  being  rated  at  \5'M,  7<.; 
the  same  steps  as  in  the  case  of  the  borough  rate 
were  taken  to  raise  the  amount ;  and  the  special 
overseers  made  a  watch  rate,  after  the  rate  of  Gd. 
in  the  pound,  for  IGO^.  <J<.  M,  The  sums  assessed 
upon  plaintiff  were  levied  by  two  warrants  of 
distress : — Held,  first,  that  the  ordcrsof  the  town 
council  for  a  borough  rate  and  a  watch  rate  were 
valid.  Cobh  v.  Allait,  10  Q.  B.  683 ;  16  L.  J.^ 
Q.  11.  397;  11  Jur.  1081. 

Held,  secondly,  that  the  order  of  the  to\vtt 
council,  that  the  special  overseers  should  levy, 
collect,  and  pay  the  amount  rated,  empowered 
them  to  levy  and  collect  it  by  a  rate.  lb. 

Bygon*  Expanm.]— 5  &  6  Will.  4,  c.  76,  s.  92, 
does  not  authorise  the  council  to  make  a  rate  to- 
satisfy  bygone  expenses.  HVwf*  v,  Rved,  2  M.  & 
W.  777  :  M.  i  H.  2hG  ;  6  L.  J.,  M.  C.  lO.*. ;  1  Jm-. 
407.  See  Att.-Orn.  v.  Liebjitld  Cormratioa,  11 
Beav.  UO;  17  L.  J.,  Ch.  472. 

A  municipal  corporation  has  no  power  to  levy 
a  borough  rate  for  the  purpose  of  paying  retro- 
spectively for  past  liabilities.  v.  Dublin 
Corporation^  2  L.  B.  Ir.  371. 
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The  borough  fund,  which  was  otherwise 
snfficientforEUl  legitimate  purposes,  was  rendered 
ioBafficient  by  reason  of  ille^ial  payment  having 
been  made  oat  of  it,  and  the  corporation  imposed 
a  borough  rate  to  make  up  the  deficiency  : — 
Held,  that  the  rate  was  illegal,  and  that  all  orders 
and  resolutions  of  the  corporation  imposing  it, 
and  their  precept  to  the  collector-general  to 
levy  it,  should  be  quashed.   Jb.   See  alio  next 


'  Kate  made  in  PubUo.] — The  borough  fund 

being  iQsufficient  for  the  purposes  specified 
in  5  &  6  Will.  4,  c.  76,  8.  92,  a  meeting  of  the 
town  council  was  held.  At  this  meeting,  which 
waanot  public,  an  estimate  of  expenses  was  made, 
and  the  estimate  contained  these  items  :  "  Com- 
pensation to  the  late  town  clerk,  three  years  and 
a-half,  105/.  14«.  lOrf. ;  law  expenses,  800i."  The 
council  ordered  a  rate  to  be  made  on  the  parishes 
within  the  borough  ;  and  subsequently  a  warrant 
signed  by  the  mayor  was  issued  to  the  treasurer. 
This  warrant  directed  the  treasurer,  "within 
100  days  from  thedate  hereof,  to  demand,  collect, 
and  receiTe,"  from  the  churchwardens  and  over- 
seere  of  the  several  parishes,  the  respective  sums 
aasesaed  upon  them.  On  the  same  day  the 
treasurer  issued  his  precept  to  the  overseers  and 
churchwardens  of  St.  M.  (a  parish  within  the 
borough),  requiring  them  to  pay  to  him  the 
amonnt  of  the  borongh  rate  assessed  on  that 
parish,  "  within  100  days  nest  after  the  receipt 
hereof."  On  the  29th  July,  1847,  a  copy  of  this 
precept  was  served  Dpon  one  of  the  overseers  of 
St.  M.  He  appealed  against  the  rate,  but  it  was 
confirmed.  He  ceased  to  be  overseer  in  March, 
1848,  and  in  August  of  that  year,  having  been 
summoned  for  non-payment  of  the  rate  before 
the  mayor  and  another  jnstice  of  the  borongh,  a 
warrant  of  distrew  was  issued,  signed  by  them, 
under  which  his  goods  were  seized,  and  he  there- 
upon brought  replevin  : — Held,  first,  that  a 
borough  rate  need  not  be  made  in  pubUc.  Jimea 
T.  Johnton  (in  err<yr),  7  Ei.  462  ;  21  L.  J.,  M.  C. 
102  ;  16  Jar.  840— Ex.  Cb. 

Held,  secondly,  assuming  the  words  in  the 
above  section  "  to  be  incurr^  "  have  reference  to 
the  time  of  making  the  rate,  yet  that  as  it  did 
nut  appear  that  the  items  in  the  estimate  were 
rrally  bygone  expenses  (the  compensation  to  the 
town  cl^k  not  having  been  then  fully  ascer- 
tained, and  the  council,  before  the  delivery  of  the 
solicitor's  bill  of  costs,  being  jostified  in  treating 
the  expenses  of  litigation  as  expenses  not  actually 
incurred),  the  rate  couM  not  be  said  to  be  retro- 
^>ectiTe,  and  was,  therefore,  valid  in  this  respect. 

FtMing  Bridge  from  Toll— Improrement  not 
«ath«rised — Payment  oat  of  General  or  Im- 
proremest  Bate.] — A  private  improvement  act 
^ve  the  municipal  borough  power  to  levy 
general  and  improvement  rates,  and  the  latter 
were  to  be  applied  (amongst  other  ways)  "  in 
carrying  the  several  purposes  of  this  act  .... 
into  execution,  and  for  the  improvement  or 
benefit  of  the  borough  in  such  manner  as  the 
corporation  from  time  to  time  think  fit."  The 
corporation  of  the  borongh,  in  order  to  provide  a 
free  passage  over  a  foot-bridge  subject  to  tolls, 
made  an  agreement  with  the  owner  of  the  bridge 
tbat,  in  oonsideiation  of  a  yearly  sum  to  be  paid 
"bj  ibe  eorpontlon,  the  bridge  ^ould  be  opened 
tor  the  free  use  ot  passengera,  bat  this  improvc- 
ountwM&ot  •mongst  those  qwdfical^  aatho- 


riscd  by  the  legislature  : — Held,  that  this  agree- 
ment was  not  ultra  vires  or  void,  but  that  no 
payments  could  be  made  thereun^  by  the 
corporation  out  of  the  general  or  improvement 
rates,  and  that  only  an  accidental  surplus  (if 
any  such  existed  after  applying  the  rates  to 
their  respective  purposes)  could  be  applied  for 
such  payments.  Xewraitle-itpon-Tifne  Corpora- 
tion V.  Att-Oen.,  62  h.  J.,  Q.  B.  72;  [1892] 
A.  C.  668  ;  1  R.  81  ;  67  L.  T.  728  :  66  J.  P, 
836— H.  L.  (E.) 

Bepair  of  Highways.]— Before  the  Towns 
Improvement  Clauses  Act,  10  &  11  Vict.  c.  34, 
the  borough  of  A.  was  divided  into  a  town  and  a 
country  district,  each  maintaining  its  own  high-  . 
ways.  That  act  was  incorpoiated  in  a  local  act 
for  the  improvement  of  the  borough  of  A.,  except ' 
so  far  as  anything  in  the  former  act  was  varied 
or  otherwise  provided  for  by  this.  By  the  latter  ! 
act,  the  mayor,  aldermen,  and  burgesses  of  A.  | 
were  empowered  to  cause  any  street  in  the 
borough  to  be  sewered  and  paved  at  the  expense  , 
of  the  adjoining  landowners,  and  certify  the  same, 
when  completed,  to  be  a  public  highway  ;  and 
that  it  should  be  lawful  for  them  from  time  to 
time  to  make  a  rate  for  the  maintenance  of  such 
highways  upon  the  occupiere  of  all  houses  and 
lands  within  the  borough.  By  10  &  11  Vict.  c. 
34,  s.  48,  commissioners  (that  is,  the  persons  or 
body  corporate  intmsted  to  execute  any  local 
improvement  act  incorporated  with  this)  shall 
be  the  surveyors  of  all  highways  within  the 
limits  of  such  local  act,  and  shall  have  within 
those  limits  all  the  power  of  surveyors  ;  and  the 
inhabitants  of  the  district  within  those  limits 
shall  not  be  liable  to  highway  rates  in  respect  o£ 
roads  within  other  parts  of  the  parish  in  which 
the  district  is  situate.  By  s.  49,  the  commis- 
sioners are  to  be  indictable  for  non-repair  of  any 
public  highway  within  the  limits  of  such  local 
act,  in  the  same  manner  as  the  inhabitants 
thereof,  or  ot  any  parish  orother  district  therein, 
were  liable  before  the  passing  of  such  act : — 
Held,  that  the  mayor,  aldermen,  and  burgesses  of 
A.  were  bound,  as  commissioners,  under  10  11 
Vict.  c.  84,  to  rate  the  whole  borough  for  the 
repair  of  highways  paved  and  certified  under  the 
local  act,  and  likewise  to  rate  the  whole  for  re- 
pair of  the  public  highways  not  so  paved  and 
certified ;  and  that  a  rate  upon  the  country 
district  alone  for  repair  of  the  highways  within 
it  (not  paved  or  certified)  was  bad.  Slater  v. 
AtkoR-under-Lifne  CoreortUion,  18  Q.  B.  398  ; 
21  L.  J.,  M.  0.  185  ;  16  Jnr.  992. 

Wateh  Katei,]— By  6  &  6  Will.  4,  c.  76,  s.  92, 
the  council  of  a  borough  was  authorised  to  impose 
a  watch  rate  on  all  property  in  the  borough, 
situate  within  200  yards  of  any  street  or  con- 
tinuous line  of  houses.  By  2  &  3  Vict.  c.  28,8. 1, 
the  council  is  authorised,  if  they  think  fit,  to  > 
cause  the  whole  of  the  borough  to  be  watched, 
and  to  order  that  the  whole  borough  shall  be 
assessed  to  a  watch  rate.  Such  an  order  having 
been  made  by  a  council  of  a  borough  : — ^Held, 
that  all  pro[>erty  within  the  borough,  though 
situate  more  than  2O0  yards  from  any  street  or 
continuous  line  of  houses,  was  liable  to  be  rated ; 
and  that  there  was  nothing  in  the  2  &  3  Vict, 
c.  28,  to  limit  that  liability.  O.  W.  By.  v. 
Maidenhead  Town  Counoil,  11  C.B.  (N.s.)  653 : 
31  L.  J.,  M.  0.  113. 

Arable  and  meadow  lands  in  a  parish  were 
exempt  from  a  town  rateonder  a  local  aot.  Tba 
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town  haTing  been  incorporated  under  5  &  6  Will. 
4,  c.  76,  and  the  borough  declared  co-ext«nsive 
with  the  parish,  a  borough  rate  was  made  for 
purposes  including  the  expenBes  of  the  con- 
BtabuLiry  force : — Held,  tlmt  under  5  &  6  Will. 
4,  c,  76,  88.  84,  y2,  all  property  within  the 
borough  was  ratable  to  the  watch  rate,  pro- 
videtl  it  was  within  200  yards  from  a  street  or 
continuous  line  of  houses,  but  that  so  much  of 
the  lands  as  was  beyond  that  limit  continual 
not  ratable.  Hallet  v.  SrighUm  Ovemeert,  7 
El.  ft  Bl.  342  :  26  L.  J.,  M.  C.  61 ;  3  Jur.  (K.s.) 
237  ;  6  W.  R,  198. 

Limitation  of  AmooBt.] — Bya  local  act  atown 
council  was  empowered  to  make  a  rate  for  de- 
fraying the  expenses  of  a  llbnuy  and  a.  museum. 
It  was  providoi  that  the  amount  to  be  levied 
should  "  not  in  any  one  year  exceed  IdL  in  the 
pound  upon  the  ratable  value  of  the  property 
within  the  borough  liable  to  such  rate"  : — Held, 
that  the  amount  most  not  exceed  Id.  in  the 
pound  upon  the  ratable  value  of  the  property 
within  the  borough  actually  capable  of  prodnc- 
ing  and  yielding  the  amount.  Brown,  Ex  parte, 
31  L.  J.,  M.  C.  108  ;  6  L.  T.  241. 

Fnblieatiou.}— Under  S  ft  6  Will.  4,  c.  76,  s.  88, 
the  town  councU  of  a  boroo^  took  on  tbcmBclves 
the  powers  given  to  inspectors  nndcr  3  &  4  WilL  4, 
c  90,  as  to  lighting  a  township  in  the  borough, 
luid  made  an  order  on  the  overseers  to  coUectand 
pay  a  sum  named.  Within  the  township  was  a 
parochial  church  or  chapel,  being  the  only  place 
where  poor  rates  had  ever  been  published  ;  but 
there  were  also,  within  the  township,  two  other 
dmrches  of  the  estabUshed  church  recently  built, 
and  some  dissenting  places  of  worship.  The  rate 
made  1^  the  overseers,  in  compliance  with  the 
order,  was  published  in  the  first-named  church 
or  chapel  only : — Held,  an  insufficient  publication 
under  7  Will.  4*1  Vict,  c  45,  s.  2,  and  that  the 
rate  ought  to  be  quashed  on  appeal.  Reg.  t. 
Whipp,  4  Q.  B.  141 ;  3  a.  &  D.  872. 

Appeal.] — The  power  of  appeal  against  a 
borough  rate,  under  5  &  6  Will.  4,  c.  76,  b.  92,  is 
confined  to  the  grounds  of  appeal  against  a 
county  rate,  under  66  Geo.  3,  c.  61,  s.  14,  and 
therefore  an  indiTidnal  cannot  appeal  for  any 
personal  grievance,  or  on  the  ground  of  the  rate 
being  retrospective.  Meg.  v.  Bath  Jteearier^  1 
P.  ft  D.  622  ;  9  A.  ft  E.  871 ;  8  L.  J.,  H.  C.  96. 

 HotiM  of.] — Notice  of  appeal  against  a 

borongh  rate  must  state  directly  that  the  party 
app^ing  is  aggrieved,  or  must  show  facta  from 
which  it  can  be  collected.  Reas  y.  Bond,  6  A. 
ft  E.  905.  S.  P.,  Rex  v.  Poole  Recorder,  1  N.  it 
P.  766  ;  W.  W.  &  D.  497  ;  6  L.  J.,  M.  0.  119. 

Notice  of  appeal  to  the  town  clerk  is  suffi- 
cient, OB  he  is  the  officer  of  the  town  council  who 
made  the  rate.  Rex  v.  Carmarthen  Recorder, 
3  N.  ft  P.  19  ;  7  A.  &  E.  756  ;  7  L.  J.,  M.  C.  17. 

 Sate  for  Particclar  Pnipoie.]— -Where  a 

borough  rate  on  the  face  of  it  purports  to  be 
made  for  a  particular  purpose,  and  if  no  express 
power  to  appeal  against  it  is  given,  an  appeal 
win  not  be  allowed  merely  to  ascertain  whether 
it  is  made  for  that  pnipoee.  Reg.  v.  Iptwich 
Recorder,  6  D.  P.  C.  103 ;  1  W.  W.  ft  H.  337. 

Where  no  express  power  of  appeal  against  a 
borough  rate  is  given,  none  exists  merely  on 
accoont  fA  its  being  a  borongh  rate.  lb. 


The  7  Will.  4  ft  1  Viet.  c.  81,  s.  2,  authorised 
a  borough  mtc  to  meet  certain  expenses  not  levied 
under  6  ft  6  Will.  4,  c.  76,  s.  92,  and  provided 
that  "  every  sncb  rate  shall  be  made,  levied,  and 
recovered  in  the  manner  provided  by  the  said  act 
for  1  i  pulating  corporations,  and  by  this  act ;"  no 
appeal  lies  against  the  rate.  lb. 

 Bate  abandoned.] — Where  an  appeal 

against  a  borough  rate  was,  at  the  request  of  the 
town  clerk,  adjourned  from  the  Epiphany  to  the 

Michaelmas  sessions,  but  in  the  meantime  the 
rate  was  abandoned :— Held,  that  the  recordec 
ought  to  have  heard  the  appeal,  although  there 
was  no  rate  produced,  and  no  secondary  evidence 
of  it  given.  Reg.  v.  Stamford  Recorder,  1  P.  ft 
D.  72  ;  8  L.  J.,  M.  C.  49  ;  2  Jur.  965. 

 AMSBiment  Committee.] — The  council  of 

a  borongh  made  a  borough  rate  to  meet  the 
expenses  of  a  local  improvement  act,  and  other 
sanitary  acts,  as  wdl  as  for  the  purpose  to  which 
the  borough  fund  is  applicable  under  5  ft  6  WilL 
4,  c.  76  ;  and  assessed  the  same  upon  a  railway 
situate  in  that  part  of  the  borough  which  was  in 
the  commissioners'  district.  The  railway  com- 
pany, who  claimed  exemption  from  so  much  of 
the  rate  as  was  applicable  to  sanitary  purposes, 
gave  dne  notice  of  appeal,  but  did  not  seek  relief 
from  the  assessmoit  committee : — ^Held,  first,  that 
the  company  had  a  right  to  appeal  without  goin^ 
before  the  assessment  committee,  for  the  latter, 
there  being  no  objection  to  the  valuation  list, 
could  not  have  given  any  relief.  Beg. 
L.  A-  If.  W.  Uy.,  46  L.  J.,  M.  C.  102. 

Held,  secondly,  that  the  local  improvement 
act  was  not  repealed  ipso  facto  by  the  later 
public  acts,  and  an  exemption  granted  to  the 
railway  company  in  1848  still  continued  in 
force  ;  such  exemption  must,  therefore,  be  given 
effect  to  by  the  authority,  whosoever  that  might 
be  (whether  the  commissioners  or  the  town 
council},  who  ezerdsed  the  power  of  that  act 
within  the  part  of  the  district  included  in  the 
borough.  Ih. 

Enforcing  Payment — Warrant  of  Distreag.] — 

A  town  council  of  a  borough  levied  a  borough 
rate  under  6  ft  6  WilL  4,  a  76,  s.  92 ;  an  out 
township  bdiu;  one  of  tiie  townships  assessed 
such  rate.  The  rate  was  duly  lened  and  paid. 
The  overseers  of  the  parish  having  appealed  to 
the  borough  quarter  sessions  against  the  rate, 
the  sessions  made  an  order  to  amend  the  rate  by 
increasing  the  amount  at  which  the  township 
was  assessed.  No  notice  of  the  appeal  was  given 
to  the  out  township.  The  overseers  tA  the  ont 
township  having  refused  to  pay  the  additional 
amount  assessed  : — Held,  that  the  remedy  of  the 
town  cooncil,  if  any,  for  enforcing  the  payment 
of  such  additional  rate  was  by  a  warrant  of 
distress  issued  by  the  mayor  or  two  justices  for 
the  borough,  under  7  WiU.  4  ft  I  Vict.  c.  81,  8. 1, 
tuod  not  by  a  mandamus  to  the  oTflrseera  to 
enforce  sudi  payment.  Beg.  v.  ffitiulet  Over' 
seert,  1  EL  ft  EL  775  ;  28  L.     M.  C.  180. 

 KandamuB.] — A  peremptory  writ  of 

mandamus,  requiring  a  coqioration  to  enforce 
payment  of  the  existing  borough  rates,  or  to  cause 
to  be  collected  anotJier  rate,  and  out  of  the  same 
to  pay  money  under  a  onnpcnsation  braid,  is  bod, 
because  it  directs  payment  to  be  provided  in  a 
particular  mode,  by  making  or  enforcing  a 
borough  rate,  without  showing  that  the  e^iiffing 
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borough  fund  Is  fnsnfficicnt ;  and  this  objection 
mny  be  made  as  an  answer  to  a  rnle  for  an 
attachment  against  those  who  have  disobeyed 
ihe  writ.  Jteff.  v.  Poole  Corporation,  1  0.  &  D. 
728.  S.  C,  nom.  Jteg.  t.  Zedgard,  1  Q.  B.  616. 

 Ag&inBt  arflraeer.J— By  5  &  6  WiU.  4. 

C  76,  s.  92,  councils  of  boroughs  are  authorisetl 
to  order  borough  rates  to  be  made  within  their 
boroughs,  ami  for  that  purpose  are  to  have  all 
the  powers  which  county  justices  have  by  virtue 
of  the  56  Oeo.  3,  c.  51,  for  the  levying  of  county 
rates.  The  council  of  a  borough  ordered  a 
borough  rate  to  be  made,  and  assessed  upon 
the  township,  in  respect  of  a  portion  of  it, 
namely,  the  hamlet,  which  was  within  the 
borough,  a  certain  bum.  An  overseer  of  the 
township  was  called  upon  to  pay  the  assess- 
ment, and  having  failed  to  do  so,  the  mayor  of 
the  bmongh  issued  a  warrant,  nnder  which  the 
oveiseer'8  goods  were  seixcd.  The  overseer 
having  brought  an  action  agaiiut  the  mayor  for 
the  seizure  of  the  goods  : — •Held,  that  the  council 
of  the  borough  had  uo  authority  to  make  the 
assessment  in  question,  and  that  inasmuch  as 
the  mayor  had  no  jurisdiction  to  issue  the 
warrant,  trespass  was  the  proper  remedy. 
Jteni^  T.  Wbrthington,  1  Man.  &  G.  491  ;  1 
Scott  (K.E.)  432  ;  4  Jur.  918. 

The  warrant  of  a  treasurer  to  overseers  is  not 
vitiated  by  reason  of  its  fixing  a  time  for  pay- 
ment of  the  rate  different  from  and  more  extended 
than  that  named  by  the  justices  ia  their  n-arrant 
to  the  treasurer.  Jonei  v.  Joknton,  7  Ex.  452, 
supra,  coL  601. 

 Distress.] — An  overseer's  goods  are  liable 

to  distress,  although  he  is  out  of  office  at  the 
time  of  the  Beizore,  the  distress  being  given  for 
the  offiender'B  goods.  Jb. 

A  distress  irarrant  is  not  less  that  of  the 
mayor,  although  signed  by  another  person  in  his 
capacity  of  a  magistrate,  as  well  as  in  that  of 
the  mayor  of  the  borough.  lb. 

A  warrant  is  sufficient  under  the  27  Geo.  2, 
c.  20,  although  it  does  not  fix  the  time  for  the 
termination  of  the  sale.  Ih. 

BaoeiTer.] — ^A  corpomtion  was  authoiised  by 
act  of  parliament  to  raise  money  for  local  im- 
provements upon  the  security  of  the  borough 
rates.  The  act  contained  a  provision  that  the 
corpomtion  should  in  every  year  pay  off  at  least 
lOOt.  of  the  principal  of  the  borrowed  money 
together  with  the  interest  due  thereon,  and  that 
the  creditors  to  be  paid  off  should  be  determined 
by  ballot : — Held,  that  the  creditors  were  entitled 
to  be  repaid  their  principal  only  in  the  way 
mentiaaed  by  the  act,  and  that  a  creditor  who 
was  unpaid  could  not  by  giving  notice  to  the 
cotpoiation  to  repay  his  principal,  entitle  him- 
self to  have  a  receiver  of  the  rates  appointed 
trr  the  court.  Pretton  v.  Great  Yarmouth 
OtrporatioH,  41  L.  J.,  Ch.  760 ;  L.  R.  7  Ch. 
666  ;  27  L.  T.  87  ;  20  W.  B.  876. 

AppUeatloa  of — Jnrisdietton  of  Court  of 
Ghsitoery  to  eontrol — Information  at  Suit  of 
Attonuy-General.  ]— Where  a  local  act  authorised 
a  corporarion  to  levy  rates  and  to  apply  them  in 
a  particular  manner,  and  particularly  in  a  sink- 
ing fund,  in  order  to  extinguish  the  incumbrance 
tA  rates,  being  to  cease  upon  payment  of  the 
debts  Held,  that  a  provuion  for  laying  the 
MOcnmtB  before  parliament  annual^,  did  not 


oust  the  jurisdiction  of  the  Court  of  Chancery. 
In  such  a  case  the  crown  has  a  right  on  behalf 
of  those  jiersons  on  wliom  the  rates  may  in 
future  be  levied,  to  see  that  the  funds  arc 
properly  applied  according  to  the  act,  and  it 
may  thercfure  proceed  either  by  the  ancient 
writ  of  account  in  the  nature  of  a  commission, 
or  by  the  modem  and  more  convenient  proceed- 
ing by  information  at  the  suit  of  the  Attorney- 
General  aud  that  with  or  wit  hout  the  assistance  of 
a  relator: — Held,  that  an  information  at  the  suit 
of  the  Attorney-General  against  t)ie  corporation 
stating  the  facts  charging  mismaDagcmcnt,  and 
praying  that  the  act  oiigltt  be  carried  into  execu- 
tion and  an  account  taken  of  moneys  borrowed 
and  rates  receivetl,  &c.,  was  improperly  dismissed 
as  for  want  of  jurisdiction.  Att.-6en.  v.  Subliit 
Corporation,  1  Bli.  (N.S.)  312  ;  9  Bli.  (N.B.)  395  ; 
8  CL  ft  F.  289.  And  see  Frend  v.  DenntU,  & 
L.  T.  73. 

IX.  BOROUGH  FUND: 
a.  APPLIOATIOH  OF. 

Tmst  for  Public  Purposes.]— Liability  of  the 
new  municipal  corporations  and  the  ratepayera 
of  their  borough  for  tlie  breaches  of  trust  of 
the  old  corporatioDs,  and  the  costs  of  obtaining 
redress.  The  new  corporations  succeed  to  tho 
debts  and  duties  of  the  old  corporations,  whose 
place  they  now  occupy,  as  well  as  to  theircstates, 
property,  and  right  Att.-Oen.  v.  Leicester  Cor- 
poration, 9  Beav.  646.  And  see  Att.-Gen.  v. 
Am-,  2  Beav.  420  ;  9  L.  J.,  Ch.  190  ;  4  Jur.  406. 

By  the  Municipal  Corporations  Act  (6  Will.  4, 
c.  76)  the  property  of  the  old  corporations 
thereby  remodeUed  is  to  be  held  subject  to  the 
performance  of  their  public  duties,  and  the 
court  has  jurisdiction  to  interpose  to  prevent 
any  disposition  of  such  property  ^vhicii  would  be 
a  violation  of  that  trust,  Att.-Qen.  v.  Lirerpoot 
Carporation,  or  Aspinall,  1  MyL  &  Cr.  171 :  2" 
Myl.  &  Cr.  613  ;  7  L.  J.,  Ch.  61. 

The  members  of  the  governing  body  are  the- 
agents  of  a  corporation  ;  and  if  they  exereiso 
their  functions  for  the  i>urpose  of  injuring  its- 
interests  and  alienating  its  property,  they  aro 
personally  liable  for  any  loss  occasioned  the*reby» 
AU.-GeH.  V.  Wili,m,  Cr.  &  Ph.  1 ;  10  L.  J.,  Ch. 
53  ;  7  L.  J.,  Ch.  76  ;  9  Sim.  30. 

A  borough  fund  is  constituted,  by  5  &  6  Will. 
4,  c.  76,  a  tmst  fund  for  public  purposes,  and, 
as  such,  is  subject  to  the  orlinary  jurisdiction  of 
the  Court  of  Chancery  for  the  prevention  of 
breaches  of  trust  and  confidence,  whether  reposed 
in  an  individual  or  in  a  corporation,  Parrv, 
Mt.-Ge/i  B  CI.  4:  F.  409  ;  6  Jur.  24i>,  S.  P.,Mt.' 
Gen.  T.  LiehfiOd  Corporat'wa,  11  Beav.  120  :  17 
L.  J,,  Oh.  472. 

Promoting^  and  Opposing  Bills  luParliauient.] 

— ^A  municipal  corporation  will  be  restrained  by 
injunction  from  employing  the  property  vested 
in  them  towards  promoting  in  parliament  a  bill 
that  has  been  introduced  by  them  to  obtain  new 
powers,  whether  the  purposes  of  such  bill  are  or 
are  not  of  public  utility,  and  although  there  ia 
no  evidence  that  there  is  any  intention  to  defray 
the  costs  of  applying  for  the  billoJt  of  such  pro- 
perty. But  an  injunction  to  restrain  the  cor- 
poration  from  applying  for  such  bill  will  be 
refused,  at  all  events  if  the  corporation  agree 
that  the  parties  applying  for  the  injunction  shall 
be  treated  as  partioa  entitled  to  oppose  the  UU 
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before  the  parliamentary  committee.  Att.-Oen. 
T.  Waterford  Corporatwn,  Ir.  B.  9  Eq.  522. 

By  the  6  Geo.  4,  c.  49,  the  corporation  of 
Plymouth  were  empowered  to  make  certain 
waterworks,  and  were  require<l  to  supply  a 
eert^n  daily  quantity  of  pure,  wholesome, 
fresh  water  for  the  use  of  her  Majesty's  naval 
establishments,  in  consideration  whereof  they 
were  to  be  entitled  to  an  annuity.  They  failed 
in  an  application  for  an  act  to  extend  their 
powers.  They  were  restrsincd  from  applying 
any  part  of  the  borough  fund  in  paying  the 
expenses  of  the  application  to  parliament. 
Att-0en.  T.  Plymouth  Cwpondim,  1  W.  K. 
445. 

Municipal  corporations  having  been  retluced 
by  the  Municipal  Corporations  Act,  1835,  from 
the  position  of  owners  of  property  to  that  of 
trustees,  possess  the  ordinary  right  of  trustees  to 
<fefatd  their  tnist  property  and  tfacir  rights  as 
trustees  from  attack  at  the  expense  of  the  trust 
estate.  Consequently,  a  municipal  corporation 
has  the  right,  either  under  s.  92  of  the  Municipal 
Corporations  Act,  1835,  or  under  the  general 
law  applicable  to  trustees,  to  defray,  out  of  the 
borough  funds  or  rates,  the  expenses  of  any 
attack  made  by  bill  in  parliament,  whether 
against  their  existence  as  a  corporation,  or 
against  their  property,  or  only  against  their 
rights,  powers,  or  privileges  ;  and  that  right  is 
not  taken  away  by  the  Municipal  Corporations 
/Borough  Funds)  Act,  1872.  Ak.-6en.-v. Brecon 
On-pmition,  48  L.  J.,  Ch.  IS3  ;  10  Ch.  D.  204  ; 
40  L.  T.  62  ;  27  W.  R.  332. 

A  waterworks  company,  established  to  supply 
water  to  a  borough,  was  empowered  by  act  of 
parliament  to  make  rules  and  regulations,  which 
ibefore  coming  into  force  were  to  be  approveil 
of  by  two  justices  of  the  borough.  Certain  of 
such  proposed  rules  and  regumtions  having 
;been  broaght  before  the  justices  for  approval, 
it  was  thought  by  the  corporation  that  thoy 
should  be  opposed.  Expenses  were  incurred 
in  BO  opposing  ihem,  and  the  opp(»ition  was,  in 
great  part,  successful.  The  company  also  pro- 
moted a  bill  in  parliament  with  the  view  of 
obtaining  further  powers.  The  corporation,  con- 
ceiving that  the  bill  was  objectionable,  opposed 
it  in  parliament,  and  eventually  it  was  with- 
drawn. Orders  were  made  for  the  payment,  out 
of  the  borough  fund,  of  the  expenses  incurred  in 
opposing  the  mlea  and  regulations,  and  the  bill 
promot^  by  the  company  : — ^Helil,  that  as  the 
expenses  above  mentioned  could  not  be  expenses  . 
"  necessarily  incurred  in  carrying  into  effect  the 
iprovisions"  of  the  Municipal  Corporations  Act 
(5  &  6  WilL  4,  c.  76),  within  8.  92,  and  as  they 
did  not  fall  within  any  of  the  payments  specified 
fn  the  act,  that  they  were  not  chargeable  upon 
the  borough  fund,  and  that  the  orasn  were  in- 
valid. Sea.  V.  SkeJUeld  Corporation,  40  L,  J., 
Q.  B.  247  ;  L.  E.  6  Q.  B.  652  ;  24  L.  T.  659  ;  19 
W.  E.  1159. 

A  corporation  is  jnstified,  if  acting  bon&  fide, 
.lin  applying  its  funds  in  opposing  parliamentary 
bills  which  would  affect  its  existence,  and  mate- 
:rially  injure  its  powers  as  a  corporation,  thoa|;h 
-no  such  power  is  expressly  given  to  it  by  its 
incorporating  act.  Bower  v.  Sli^o  Commit- 
-  iioners,  4  Ir.  R.,  C.  L.  489. 

During  the  progress  of  the  Liverpool  Tram- 
ways Act,  1871,  through  parliament,  the  Liver- 
pool town  council  authorised  the  town  clerk  to 
make  terms  for  the  porcbaae  of  tnuawaya  with 
'  the  company  promoting  the  bllL  Amongst  other 


terms  of  arrangement  he  agreed  that  the  corpo- 
ration should  pay  the  expenses  of  the  bill  if  they 
resolved  to  take  the  tramways  according  to  their 
powers  in  the  bill.  The  council  consented  to 
these  terms,  and  after  the  act  was  passed  resolved 
to  take  the  tramways ;  they  afterwards  resolved 
to  pay  the  expenses  agreed  to.  The  surplus  of 
the  borough  funds  in  the  year  of  these  resolutions 
was  less  than  the  amount  of  the  expenses,  but  in 
the  subsequent  years  the  surplus  was  greater 
than  that  amount : — Held,  upon  mandamus  to 
the  town  council  to  pay  these  expenses,  that 
there  was  nothing  in  the  Municipal  Corporations 
Act,  1835,  to  prevent  the  payment  of  this  claim. 
Reg.  V.  Liverpool  Corporation,  28  L.  T.  500  ;  21 
W.  E.  674. 

An  application  by  a  corporation  of  part  of  the 
surplus  borough  fund,  arising  from  borough  rates, 
in  payment  of  the  costs  of  a  partially  succesafol 
opposiUon  to  the  passing  through  parliament  of  a 
bill  for  the  construction  of  waterworks,  contain* 
ing  powers  so  to  interfere  with  the  stream  of  a 
river  passing  through  the  town  as  to  prevent  its 
efficient  action  in  the  removal  of  the  sewage  of 
the  town,  and  thereby  indirectly  affecting  the 
value  of  the  ratable  houses  in  the  borough,  the 
tolls  of  the  market  and  other  property  constitut- 
ing the  borough  fund,  is  not  so  clearly  contrary 
to  the  spirit  of  the  5  &  6  WilL  4,  c,  76,  which 
provides  for  the  application  of  such  surplus  fund, 
as  to  form  the  ground  of  an  interlocutory  in- 
junction by  the  Court  of  Chancery  restraining 
such  application.  Att.-Gen.  v.  Wlgan  Corpora- 
tion, 5  De  G.  M.  &  G.  52 ;  23  L.  J.,  Ch.  429  ;  18 
Jur.  299  ;  2  W.  R.  308. 

The  5  A;  6  WilL  4,  c.  76,  s.  92,  enables  the 
surplus  of  the  borough  fund  to  be  applied  for  the 
public  benefit  of  the  inhabitants  and  improve- 
'  mcnt  of  the  boron^.  By  an  act  subsequently 
passed,  the  corporation  of  a  city  was  authorisod 
to  levy  certain  tonnage  dues  to  be  apfdied  in  a 
specified  manner,  and  after  they  were  satisfied, 
the  remainder  to  be  applied  to  certain  pnrposes, 
some  of  which  were  the  same  as  those  to  which 
the  surplus  of  the  borou(^  fund  was  made  ap- 
plicable ;  and  distinct  accounts  were  directed  to 
be  kept  of  the  tonnage  dues  and  borough  fund. 
The  treasurer  mix^  the  two  funds  at  his 
banker's.  The  corporation  proposed  to  obtain 
an  act  of  parliament  for  improving  a  river  flow- 
ing through  the  city,  and  applied  money  from 
the  funds  at  the  banker's  in  p^ing  certain 
expenses.  An  information  was  filed  by  the 
Attorney-General,  at  the  relation  of  ratepayers, 
praying  an  injunction  to  restrain  this  applica- 
tion to  parliament  at  the  expense  of  the  borough 
fund,  and  the  same  vras  granted.  Att.-Oeit,  t. 
Norwich  Corporation,  21  L.  J.,  Ch.  139 — LJJ. 

Where  the  promotion  of  a  bill  in  parliament 
had  been  consented  to  in  accordance  with  s.  4  cf 
the  Borough  Funds  Act,  1872,  in  consfdetatios 
of  certain  benefits  being  conferred  upon  the 
owners  of  property  in  a  borough  by  such  bill 
upon  its  becoming  an  act  of  parliament ;  and 
the  promoters  of  the  bill  caused  tiie  coming  into 
operation  of  the  act  at  a  later  date  than  that  at 
which  the  bill,  as  drawn  at  the  time  sm^  con- 
sent thereto  was  given,  intended: — Held,  that 
the  court  could  not  allow  advantage  to  be  taken 
by  the  owners  of  the  benefits  under  the  SrCt 
previous  to  its  coming  into  operation,  npon 
grounds  of  equity,  and  that  no  breach  <k  faith 
bad  been  committed  by  the  promoters  of  the 
bilL  BirbtiAead  Oorpont^on  v.  Qroioe,  46  J.  P. 
S51. 
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 GOffti  of  BoUeitor.] — A  mnnicipal  cor- 
poration is  not  liable  for  the  costs  of  an  attorney 
condacting  on  their  behalf  an  oppoeition  to  a 
bill  in  parUament  affecting  their  privileges, 
anlesB  the  retaiaer  is  under  the  common  seal. 
SKttm  Y.  SpMtaelemahert'  Co.,  10  L.  T.  411  ; 
IS  W.  B.  742. 

Coits  of  L^al  Froeeedingt.]— The  costs  of 
defending  qao  warranto  informations  against 
an  alderman  of  a  -boroa^,  and  of  prosecuting 
a  criminal  information  against  a  person  for 
assaolting  a  jostice,  are  not  pajable  oat  of 
the  borough  fond.  Beg.  Sridgetoatgr  Ontneil, 
2F.&D.  S58. 

But  a  municipal  corporation  is  justified  in 
discharging  out  of  the  corporate  funds  the  ex- 
penses of  defending  quo  warranto  informations 
against  individual  members,  if  the  object  of 
such  informations  is  to  impeach  the  title  or 
destroy  the  legal  existence  of  the  corporation  as 
a  body.  Holdtworth  v.  Dartmouth  Cvrporatwn, 
II  A.  &  B.490;  9  L.  J.,  Q.  B.  121  ;  4  Jur.  605. 
S.  P.,  Att.'Gett.  T.  Norwich  Corporatiim,  2 
Mylne  4  C.  406 ;  1  Jur.  398.  See  also  Cl'/ton, 
Dartmouth,  and  HarAnes*  Corparat'wn  y.  Holdt- 
worth,  13  L.  J.,  Ch.  178  ;  8  Jur.  741. 

Expenses  of  resisting  an  application  for  a 
mandamus,  directed  to  a  corporation,  in  order 
to  try  a  question,  which  of  two  counciUora  was 
legally  elected,  cannot  be  l^ally  defrayed  oot  of 
the  borough  fund,  it  not  appearing  that  the 
rights  of  the  corporation  were  in  any  way 
affected  bv  the  issue  in  question.  Iteg.  v.  Lecd* 
Corporation,  4  Q.  B.  796 ;  D.  it  M.  143 ;  12  L.  J., 
Q.  B.  369;  7  Jur.  669. 

Expenses  of  a  prosecution  by  a  mayor  for  a ; 
riot  and  assault  upon  him  whilst  engaged  in  the 
revision  of  the  burgess  list,  will  not  lie  allowed 
to  be  chained  upon  the  borough  fund,  unless 
there  is  an  onler  or  a  resolution  of  the  town 
council  previouslv  to  the  prosecution,  authorising 
the  expenses.  Itci.  v.  lAchJUl'i  Council,  D.  &  M. 
491 ;  4  Q.  B.  9011 :  J  3  L.  J.,  Q.  B.  308  ;  7  Jur.  670. 
S.  P.,  Ilrg.  T.  Stamford  Council,  13  L.  J.,Q.  B. 
177  ;  8  Jur.  558. 

The  costs  of  litigation  undertaken  by  a  cor- 
poration malA  fide  and  from  improper  motives, 
or  in  respect  of  a  matter  in  which  the  corpora- 
tion is  only  collaterally  interested,  cannot  be 
cbarRed  npon  the  borough  fund.  If,  however, 
the  litigation  is  undertaken  in  the  bona  fide 
a^rtioQ  of  the  rights  of  the  corporation,  the 
costs  incurred  may  properly  be  charged  upon 
the  fund,  although  the  litigation  has  not  resulted 
in  favour  of  the  corporation.  Beg.  v.  Tamworth 
Corporation,  19  L.T.  433  ;  17  W.  B.  231. 

Bargesses  having  been  omitted  from  the  list 
of  TOtets  obtained  a  rule  nisi  in  the  queen's 
bench,  calling  on  the  mayor  to  show  cause  why  he 
should  not  hold  a  court  to  revise  the  list.  The 
mayor  instructed  an  attorney  to  show  cause. 
The  court  miade  the  rule  absolute.  The  attorney 
brought  an  action  against  the  corporation  for 
his  costs : — Hdd,  that,  the  litigation  on  the  part 
of  Uie  mayor  having  been  justifiable,  the  costs 
were  payable  out  of  the  borough  fund.  Lewis  v. 
Sochetter  Corporation,  9  C.  B.  (n.s.)  401  ; 
30  L.  J.,  C.  P.  169 ;  7  Jur.  (,N.s.)  680 ;  3  U  T. 
300  :  9  W.  R.  100. 

Where  a  town  council  removed  a  town  clerk 
from  his  office  by  resolution  for  misconduct,  and 
refused  his  claim  of  compensation : — Held,  that 
the  costs  an  attorney  employed  in  opposing  a 
mandamus  to  assess  compensation  were  properly 
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chargeable  to  the  borough  fund,  although  the 
jury  found  the  issues  ultimately  raised  on  the 
mandamus  for  the  late  town  clerk,  it  not  being 
sliown  tliat  the  town  council  acted  otherwise 
than  bon&  fide  in  the  removal  Reg.  v.  lAehjield 
Town  Council,  10  Q.  B.  534  ;  16  L.  J.,Q.  B.  333  ; 
II  Jur.  888. 

The  attorney  having  been  retained  generally 
by  a  resolution  of  the  town  council,  anil  having 
also  been  authorised  and  retained  by  resolution 
of  the  town  council  to  take  proceedings  in  oppo- 
sition to  the  rule  nisi  for  the  mandamus : — H^d, 
that  this  was  a  sofficient  retainer  to  warrant 
the  payment  to  h!m  of  the  costs  of  defending 
the  issues.  Ih. 

Held,  also,  that  it  was  no  objection  to  the . 
order  for  payment  on  account,  the  attorney  not  . 
having  delivered  a  bill,  and  it  not  appearing 
that  the  sum  ordered  to  be  paid  exceeited  the  - 
sum  due  to  the  attorney.  Jb. 

Where  money  had  been  bon&  fide  paid  upon 
an  onler  of  the  council,  to  a  town  clerk,  for 
profes.«ional  business  done  by  him  as  a  sohcitor, 
upon  instructions  given  by  the  corporaticm,  the  . 
mere  fact  of  his  having  had  no  retainer  under  ■ 
the  seal  of  the  corporation  is  no  sufficient  ground 
why  the  court  should,  under  7  Will.  4  it  1  Vict, 
c.  78,  8.  44,  quash  the  order  of  the  council,  as  for 
a  misapplication  of  the  borough  funds.  Reg.  t. 
Pre^,  16  Q.  B.  33 ;  20  L.  J.,  Q.  B.  17  ;  13  Jor. 
554. 

Costa  incurred  by  a  town  council  In  taking  ■ 
legal  advice  as  to  tlic  vatiility  of  a  borough  rate, 
which  they  intended  to  enforce,  but  concern- 
ing which  they  were  threatened  with  litigation, 
if  they  should  persevere  in  their  intention, 
are  costs  cbaigeable  upon  the  borough  fund. 
lb. 

A  corporation  held  triLst  estates  for  charitable 
uses,  and  the  surplus  of  the  proceeds  was  to  be 
applied  for  the  benefit  of  the  borough.  After 
the  passing  of  5  &  6  Will.  4,  c.  76,  the  town 
council  presented  a  petition  to  the  lord  chan- 
cellor for  leave  to  attend  before  the  master  and 
propose  a  list  of  persons,  being  members  of  the 
corporation,  as  trustees  for  those  estates  : — Held, 
that  an  order  for  payment  out  of  the  borough 
fund  of  the  costs  of  those  proceedings  was  illegal, 
the  management  of  the  trust  estates  being  taken 
away  from  the  corporation  by  5  6  Will.  4,  c.  76, 
s.  71.  Beg.  v.  Warwieh  Corporation^  15  L. 
Q.  6.  306  ;  10  Jar.  962. 

 lieensing  Appeals.]— On  August  13  the 

watch  committee  re8olve<l  to  authorise  the  chief 
constable  to  obtain  legal  assistance  at  the  Uccns- 
ing  sessions.  On  August  21  the  council  passed  a 
like  rescdution.  The  chief  constable  successfully 
opposed  some  licensees,  five  of  whom  appealed  to 
quarter  sessions.  On  October  10  the  watch  com- 
mittee, having  taken  the  opinion  of  counsel, 
refused  to  authorise  the  chief  constable  to  act  as 
respondent.  On  October  lo  the  council  resolved 
to  allow  him  to  so  act,  and  to  pay  his  costs. 
When  the  appeals  came  on  he  appeared  and 
opposed  them,  and  they  were  dismissed  with 
costs.  The  amount  recovered  on  taxation  was. 
1322.  6«.  less  than  he  had  to  pay.  On  No- 
vember 19  the  watch  committee  resolved  to  pay 
these  costs.  This  action  was  brought  by  the 
plaintiffs  as  ratepayers  to  restrain  this  payment : 
— Held,  that,  under  these  circumstances,  there  was 
no  ri^t  to  use  the  borough  funds  for  this  pur- 
pose, for  one  watch  committee  has  no  power  to 
apply  to  the  council  to  pay  certain  moneys 
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which  a  former  watch  cotninitfoc  has  said  ought 
not  to  be  pnid.  Pcinble,  that  in  certain  cases  a 
watch  committee  may  have  power  to  incur  legal 
expenses  in  connection  with  the  opposition  to 
licences  either  at  brewster  or  quarter  sessions. 
Att.-GeH,  T.  TyHemoKth  Qfrjporatiom,  76  L.  T. 
566. 

 Actions  against  Constablei,] — ^Thc  cb'ef 

constable  of  a  borough,  havin;;,  by  the  direction 
of  borough  magistrates,  laid  an  information 
against  a  person  for  conspiracy,  an  action  for 
malicious  prosecution  was  uought  by  such  person 
against  him  and  a  verdict  recovered  for  200i. : — 
Held,  that  it  was  not  competent  to  the  town 
council  to  onler  payment  of  the  chief  constable's 
costs  out  of  the  borough  fund  or  rate  under  6  &  C 
Will.  4,  c.  76,  8.  82.  Jtrg.  v.  Rpcier  Corporation, 
6  Q.  B.  D.  135  ;  44  L.  T.  101  ;  29  W.  B.  441  ;  45 
J.  P.  158. 

A  member  of  the  constabulary  force  of  the 
borough  of  Liverpool  was  made  the  subject  of 
a  libellous  article  in  a  newspaper,  in  reference 
to  his  conduct  as  inspector  of  public-houses,  in 
^ving  a  good  character  to  an  applicant  for  a 
licence,  at  the  meeting  of  the  magistrates  of  the 
borough  in  licensing  session,  whom  he  knew  to 
have  been  the  keeper  of  a  house  of  ili-fame. 
Upon  an  intimation  from,  though  without  the 
oQicial  sanction  of,  his  superior  authorities,  he 
took  criminal  proceedings  by  way  of  summons 
before  a  magistrate  against  the  publisher  of  the 
libel,  and  incurred  expenses  thereon.  The  watch 
committee,  with  the  subsc(]uent  approbation  of 
the  town  council,  made  an  order  on  the  borough 
treasurer  for  the  payment  of  a  sum  of  money 
on  account  of  such  expenses.  The  Liverpool 
borough  fund  has  a  surplus : — Held,  that  such 
order  was  not  in  respect  of  an  allowance,  nor  a 
charge  nor  an  expense  for  the  purposes  of  the 
constabukry  force  within  the  5  &  fi  Will.  4,  c.  76, 
B.  82,  nor  an  application  of  the  fund  for  the 
public  benefit  of  the  inhabitants  of  the  borough 
within  s.  92,  and  that  a  rule  must  go  for  a  cer- 
tiorari to  bring  up  the  order  for  the  purpose  of 
being  qnasbeu.  Jleg.  v.  JAterpaol  Vorjnn'at'unt 
and  Tmn  Council^  41  L.  J.,  Q.  E.  176  ;  26  L.  T. 
101  ;  20  W.  R.  389,  !3ee  Att.-Gen.  v.  Comptim, 
1  Y.  &  CoU.  C.  C.  417. 

Under  5  &  6  Will.  4,  c.  76,  8.  82,  a  council  of  a 
borough  cannot  make  an  onler  that  the  treasurer 
shall  pay  costs  of  defending  borough  constables 
on  a  prosecution  incurred  by  tlieni  in  the 
■charge  at  their  duty.  Iteg.  v.  Thomgon,  5  Q.  B. 
477  ;  D.  &  M.  497.  S.  P.,  Jleg.  v.  Stamford 
Town  Council,  13  L.  J.,  Q.  B.  177  ;  8  Jur.  558. 

Such  order  must  be  made  by  the  watch  com- 
mittee, with  the  approbation  of  the  council. 
Jh. 

 FftTiaeiit  of  Honey  nndw  Illegal  Cm* 

tnet— AcUon  against  Officer  for  Penalty— Order 
of  Council  for  payment  of  Officer's  Coits.]'— 

Where  au  officer  employed  by  a  borough  council, 
acting  as  the  local  authority  under  the  Public 
Health  Act,  1875,  makes  with  the  council  a  con- 
tract In  which  he  is  interested,  in  violation  of 
B.  193  of  that  Act,  the  court  when  called  upon 
under  s.  141  of  the  Municipal  Corporations  Act, 
1882,  to  remove  into  the  queen's  bench  division, 
and  quash  an  order  for  payment  of  money  to  the 
ofiBcer  under  such  contract,  will  not  exercise  the 
discretion  given  by  the  section  so  as  to  inquire 
whether  the  illegality  of  the  contract  is  in 
substance  or  in  form,  but  will,  in  porsaance  of 


the  policy  of  the  Public  Health  Act,  consider  it 
to  be  of  substance,  and  quash  the  owler  as  of 
<*ourae  ;  and  if  an  action  be  brought  against  the 
officer  to  recover  the  penalty  provided  bv 
8.  193  of  the  Public  Health  Act,  1875,  for 
being  concerned  in  such  contract,  and  the 
penalty  be  recovered,  the  court  will  also  quash 
an  order  of  the  council  for  the  payment  of  the 
officer's  costs  of  defL'nding  the  action,  Reg.  v. 
Iturngfate.  Corporation,  58  L,  J,,  Q.  B.  352  ;  23 
Q.  B.  D.  66  J  61  L.  T.  833  ;  87  W.  E.  781  ;  S3 
J.  P.  740. 

Compeniation  to  Offloeri.]— Under  5  &  6  Will 
4,  c,  76,  83.  66,  67,  a  corporation  executed  a  bond 
for  payment  of  an  annuity  to  a  person  removed 
from  office  ;  and  also  for  payment,  on  demand,  of 
arrears  due  before  the  date.  The  obligee  con- 
senting not  to  press  for  the  arrears,  the  council 
passed  a  resolution  to  pay  him  interest  thereon  : 
— Held,  that  such  resolution  and  onlera  of  the 
council  for  payment  of  the  interest  were  on- 
sanctioned  by  8.  92,  Reg.  v.  Warwick  Couneil, 
8  Q,  B.  926  ;  15  L.  J.,  Q.  B.  306  ;  10  Jur.  962. 

A  bond  payable  oat  of  a  borongh  fund,  given 
by  the  town  council  to  an  officer  to  secure  to 
him  compensation  for  offices,  some  of  which  he 
continueti  to  hold,  and  a  rate  levied  for  the 
purpose  of  discharging  the  bond,  is  illegal,  and 
the  rate  being  on  that  account  illegal  also,  the 
Court  of  Chanceiy  has  jurisdiction  over  both 
matters.  Ait.-6en.  v.  Parr,  8  CL  &  F.  409 ;  6 
Jar.  245, 

Chain  for  Hayor.]— The  purchase  of  a  gold 
chain  for  the  mayor  of  a  borough,  out  of  the 
borougli  fund,  is  illegal,  Ait.-Qen.  v.  BetU^ 
Corporation,  26  L.  T.  392. 

Jubilee  Feitivitlee.]— A  municipal  corpora- 
tion pass(.>d  resolutions  to  the  effect  that  pursuant 
to  B,  15.  sub-s.  4,  of  the  Municipal  Corporations 
Act,  ]8«2,  a  certain  sum  shoulcl  be  paid  to  the 
mayor  by  way  of  remuneration,  and  that  the 
mayor  should  be  requested  to  take  such  steps  as 
he  might  deem  proper  for  the  due  cdebration  of 
her  majesty's  jubilee.  Some  of  the  burgesses 
moved  to  restrain  the  corporation  from  applying 
any  part  of  the  borough  fund  forthis purpose  : — 
Held,  that  the  provisions  of  the  Municipal  Cor- 
porations Act,  1882,  had  not  been  contravened, 
and  that  an  interlocutory  injunction  would  not 
bo  granted.  Att.-Qen,  v.  BlaeUhurn  Corporation, 
57  L.  T.  385,  See  Att.-6en.  v.  Cardiff  Corpora- 
Han,  cols.  688  and  613. 

Power  to  take  TmoAm  eompnlsorily  for  Pnblio 
ImproTement — ^Agreement  to  sell  part  of  Land  to 
be  so  taken.] — A  municipal  corporation  was  cm- 
powereil  by  act  of  parliament  to  take  compul- 
sorily,  for  the  pur|>o8c  of  a  public  improvement, 
the  lands  comprised  in  the  book  of  reference  to 
the  act,  wherein  were  inclndcd  the  lands  of  A, 
The  lands  so  comprised  were  more  than  were 
actually  required  for  the  purpose  of  the  improve- 
ment, and  the  act  empowered  the  corporation  to 
raise  money  upon  tlie  lands  anthorised  to  he  ac- 
quired, and  to  pay  off  the  debt  thus  incurred  ont 
of  t)ic  proceeds  of  superfluous  lai^s.  Before  the 
act  received  the  royal  assent,  the  corporation 
agreed  to  sell  to  a  railway  company  a  portion  of 
the  lands  of  A.,  and,  after  the  passing  of  the  act, 
gave  notice  to  A.  of  their  intention  to  take  ^1  his 
lands,  A.  then  filed  a  bill  to  restrain  them  from 
taking  more  thui  th^  actually  required  for  the 
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pnrposc  of  the  improvement : — Held,  that  the 
'Corporation  was  eutilled  to  take  all  the  lands  o£ 
A.,  incltuling  that  portion  which  they  only 
reqairecl  for  the  purpose  of  the  re-sale.  Galloway 
■V.  Ltmdon  Coyporatian,  35  L.  J.,  Ch.  477  ;  L.  B.  1 
"H.  L.  34  ;  12  Jur.  (N-S.)  747  ;  14  L.  T.  865. 

Held,  also,  that  the  agreement  entered  into  in 
anticipation  of  the  act  not  incapacitate  them 
from  doing  so.   1  b. 

 XoTt^ag«  of  Boipliu  Land.]— An  act 

S^VG  a  corporation  compulsory  powers  of  pur- 
tihasinjf  land  to  make  a  market.  The  29th 
section  required  it  to  sell  the  suq}lu9  not  wanted, 
and  to  give  certain  parties  a  right  of  pre-emption, 
the  proluce  to  be  applied  "to  the  purposes  of  the 
act."  The  30th  section  gare  thecorporation  power 
to  borrow  on  debcntarc,  the  32nd  section  power 
to  mortgage  or  sell  any  of  its  lands  "  for  the  pur- 
poses of  the  act,"  and  the  83rd  section  providc^l 
that  the  act  should  not  empower  the  conxjration 
to  sell  without  the  approbation  of  the  lonis  of  the 
treasury  : — Held,  that  the  32nd  section  did 
not  authorise  a  mortgage  of  the  suq>lu$  land  for 
the  purpo'ics  of  the  act,  but  that  it  must  be  sold 
aa  directed  by  the  29th  section.  Se  Wtnton  v. 
Brecon  Corporat'tan,  26  Bcav.  633  ;  5  Jar.  (NjS.) 
^2. 

Htld,  also,  that  a  mortgage  only  of  the  lands 
of  the  cor[x>ration  required  the  assent  of  the 
lords  of  the  treasury.  lb. 

Forcltaae  of  Site  for  and  Erection  of  Com 
Xarlnt.] — When  a  local  authority  was  em- 
poweretl  by  act  of  pcirliament  to  "enlarge  and 
improve  the  market  place"  in  a  borough  "with 
all  pToi>er  works  and  conveniences  connected 
therewith  or  belonging  thereto,"  and,  for  the 
pnnK>ses  of  the  act,  to  borrow  money  on  the 
credit  of  the  borough  fund  and  to  purchase 
landa : — Held,  that  the  purchase  of  a  site  near 
the  place  where  the  principal  market  of  the 
boruugli  vt&s  usually  held,  and  the  erection 
tbereuu  of  a  new  corti  exchange,  was  a  lawful 
exercise  of  the  powers  conferred  by  the  act,  for 
which  money  might  be  borrowed  on  the  credit  of 
the  Ixmmgh'fund.  Att.-G9iL.  Cambridge  Cor- 
pvratwn,  L.  R.  6  H.  L.  303  ;  22  W.  B.  37. 

Power  under  Private  Act  to  oontribnte  Capital 
— Interest  befAre  Payment — Pnblio  Benefit.] — 

A  corporation  of  a  bonnigfa,  who  are  anthorisetl 
by  a  s])ecialacttocontribute  10,0002.  to  the  fands 
of  a  college,  aud  have  resolved  tliat  the  sum  shall 
be  paid  at  a  time  not  yet  arrived,  are  not  entitled 
to  |>ay  interest  on  the  sum  in  the  meantime, 
Att.-(ien.  V.  Cardiff  Corpiyratlon,  63  L.  J.,  Ch. 
557;  [1894]  2  Cli.  337;  SR.  268  j  70  L.  T. 
591. 

ftiytocnts  by  a  corporation  of  a  borough  to 
a  university  college  established  within  the 
borough  are  not  "for  the  public  benefit  of  the 
inhabitants  and  improvement  of  the  borough  " 
within  section  143  of  the  Municipal  Corporations 
Act,  1832.  /*. 

Borrowing  Koney.] — By  an  actpassedinlSSl, 
certain  property  befoi-e  vested  in  cooimfsloners, 
was  vested  in  a  corporation.  Powers  were  given 
to  the  council  of  purchasing  land  for  the  pur- 
poses of  the  act,  and  of  executing  improvement 
works  specified  in  a  schedule ;  the  expenses  of 
the  works  for  making  new  approaches  to  the 
town  lull,  and  for  enlarging  and  altering  the 
existing  streets  to  bo  defrayed  by  a  street  im- 


provement rate,  not  exceeding  in  the  and 
mortgageable  to  the  extent  of  100,0002. ;  and  all 
other  expenses  of  carrying  the  act  into  execution 
to  be  defrayed  by  a  borough  improvement  rate 
not  exceeding  2x.  in  the  II.,  and  mortgageable  to 
the  extent  of  160,000/.  From  the  street  im- 
provement rate  certain  classes  of  persons  were 
wholly  exempted,  and  canal  and  railway  com- 
panies were  in  part  exemptcil.  Nothing  therein 
contained  was  to  alter  any  of  the  powers,  privi- 
leges and  authorities  vested  in  the  corporation  by 
any  past  or  future  acts  in  relation  to  mnnicip^ 
corporations.  By  another  local  act,  passed  in 
1861,  other  specified  improvements  were  provided 
for,  and  it  was  declared  that  the  expenses  of 
widening  and  improving  certain  specified  streets 
were  to  be  defrayed  out  of  the  street  improve- 
ment rate.  The  23  tc  24  Vict.  c.  16  (Corporation 
Mortgages  Act,  I860),  empowers  corporations 
generally,  with  the  approlKition  of  the  treasury, 
upon  application  made  after  due  notice  given,  to 
make  purchases  of  land  for  public  purposes  ;  but 
nothing  therein  contained  is  to  repeal,  abridge  or 
affect  any  iJowct  or  authority  of  any  body  corpo- 
rate or  council  under  iny  local  act.  The  corpo- 
ration having  contracted  for  the  purchase  of  land 
for  the  widening  of  a  street  (not  comprised  in  the 
works  specified  in  the  local  acts  of  1851  and 
1861),  and  having  (after  due  notice  given,  and 
after  all  parties  interested  in  the  scheme  had  been 
heard  before  a  commissioner  deputed  by  the 
treasury)  obtained  the  sanction  ol  the  treasury 
to  the  purchase  of  the  land,  and  the  charging  qH 
the  borough  fund  with  the  purchase-money : — 
Held,  that  the  corporation  was  lawfully  tm- 
wered  to  raise  the  purchase-money  out  of  the 
rough  fund.  Att.-Oen.  v.  Birviingkam  Cor- 
poratioH,  Xi.  R.  3  £q.  532. 

A  covenant  by  a  corporation  to  repay  money 
borrowed  after  the  passing  of  the  5  &  6  Will.  4, 
c.  76,  is  valid,  although  the  money  was  not 
borrowed  for  any  of  the  purposes  to  which 
the  borough  fund  is  applicable  by  s,  92,  and 
although  the  covenant  is  contained  In  a  mort- 
gage deed,  made  without  the  approbation  of 
the  lords  of  the  treasury.  Payne  v.  Breeou 
Corporation,  3  H.  &:  N.  572 ;  27  L.  J.,  Ex.  495 : 
6  W.  R.  801. 

A  bond  given  by  a  corporation,  after  the  pass- 
ing of  the  5  &  6  Will.  4,  c.  7ti,  but  before  the 
passing  of  the  6  &  7  Will,  4,  c.  104,  to  secure  a 
sum  of  money  borrowed  for  tha  purpose  of  pay- 
ing debts  contractetl  by  the  corporation  bdore 
the  passing  of  the  first-mentionm  act,  is  valid, 
notwithstanding  the  92nd  section  of  the  former 
act  might  interpose  a  difficulty  in  the  way  of  the 
obligee's  obtaining  satisfaction  of  a  judgment 
thereon.  Palli^er  v.  Gravesend  Corporation,  9 
C.  B.774  ;  and  ArwoMv.  G-ravetend  Cirporatioit, 
2  Kay  &  J.  574  ;  25  L.  J.,  Ch.  776  ;  2  Jur.  (N,8.) 
703  ;  4  W.  R.  478. 

Judgment  upon  a  bond  given  by  a  corporation 
before  the  5  &  6  Will,  4,  c.  70,  under  1  Jt  2  Vict, 
c.  110,  8.  13,  operates  as  a  charge  upon  all  lands 
and  hereditaments  of  the  corporation,  whether 
acquired  before  or  after  the  passing  of  the 
Municipal  Corporations  Act,  the  court  being  of 
opinion  that  even  if  the  latter  statute,  standing 
alone,  would  have  prevented  the  judgment 
creditor  front  charging  after  acquired  lands, 
which,  semble,  it  would  not,  that  objection 
was  removed  by  6  &  7  Will.  4,  c.  104,  s.  1  ; 
and  that  the  power  by  that  section  given  to 
corporations  of  chai^ng  their  lands  and 
hereditaments   for  securing  repayment  and 
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satisfaction  of  any  debt  contracted  by  tbem 
before  the  passing  of  the  6  ft  6  WilL  4,  c.  76,  is  a 
power  which  they  might  exercise  for  their  own 
benefit,  within  the  meaning  of  1  ft  2  Yict,  c. 
8.  13,  the  words  "  for  his  own  benefit "  meaning 
no  more  than  for  his  own  nse,  not  as  a  trustee. 
lb. 

A  judgment,  entered  up  against  a  corponition 
for  a  debt  contracted  snbseqaently  to  the  5  J;  ti 
Will.  4,  c.  76,  is  no  charge  npon  any  part  of 
the  corporate  property  not  authorised  to  be 
charged  therewith  in  the  manner  pointed  out  by 
8.94.  Ih. 

A  corporation  borrowed  2001.  of  M.,  to 
enable  them  to  pay  L.,  their  treasurer,  sums 
which  he  had  i»id  to  creditors  of  the  old 
corporation,  and  gave  M.  their  promissory  note 
for  the  amount.  They  did  not,  however,  pay 
over  the  sum  to  L.,  but  suffered  him  to  receive 
their  accruing  income  in  reduction  of  what  was 
due  to  him,  and  applied  the  amount  to  purposes 
1o  which  the  income  would  otherwise  have  been 
applicable  : — Held,  that  the  corporation  had  no 
authority  to  give  the  note,  as  it  was  not  given  to 
secure  a  debt  due  prior  to  the  passing  of  the  5 
ft  6  Will,  i,  c.  76.  AU.-Gen.  t.  Lichjield  Cor- 
paratUm,  13  Sim.  547.  * 

Payment  of  Debti.]  —  Where  money,  the 
produce  of  the  sale  of  corporation  lands, 
has  been  paid  into  court  under  an  act  of 
parliament  authorising  the  court  to  make 
Buch  order  couceming  it  for  the  benefit  of 
the  parties  interested  as  the  court  shall  think 
fit,  it  is  not  competent  for  the  court,  since  the 
Stat,  b  k  6  Will.  4,  c.  76,  s.  92  (the  Municipal 
Corporation  Act),  to  order  the  principal  money 
to  be  paid  in  discharge  of  corporation  debts 
accruing  since  the  passing  of  that  act ;  the  divi- 
dends only  can  be  applied  for  that  purpose. 
The  trusts  of  the  Municipal  Corporation  Act  are 
Applicable  to  personal  as  well  as  real  estates. 
Vfftke  Corporation,  Ex  parte,  4  Y.  ft  Coll.  55. 

The  compensation  for  lands  of  a  corporation 
allowed  to  be  applied  in  the  redemption  of  an 
incumbrance  upon  other  lands  of  the  same  corpo- 
ration, under  the  5  &  6  WilL  4,  c.  76,  s.  92. 
Cambridge  Corporation,  Ex  parte,  JEattem 
Countiea  Ry.,  In  re,  6  Hare,  30. 

Power  of  Alienation.]— The  stat  ot  the  27 

EBa.  c.  20,  authorisetl  the  corporation  of  Ply- 
mooth  to  construct  a  watercourse  or  conduit  for 
bringing  a  supply  of  fresh  water  from  a  dis- 
tance to  Plymouth,  for  public  objects,  as,  for  the 
sapply  of  the  ships  and  town,  and  to  scour  the 
haven.  Hills  were  erected  on  the  watercourse, 
and  the  corporation  afterwards  conveyed  away 
a  portion  of  their  interest  in  the  leat : — Held, 
that  the  corporation  had  undertaken  the  per- 
formance of  a  public  trust,  and  could  not  divest 
themselves  of  the  means  of  fully  executing  it ; 
that  the  primary  duty  of  the  corporation  was  to 
provide  toe  the  public  objects  amtemplated  by 
the  act ;  and  that  the  surplus  water  only,  after 
satisfying  the  public  purposes,  could  be  applied 
to  the  use  of  the  mills.  The  court  also  con- 
sidered it  to  be  doubtful  whether  the  corporation 
could  alienate  the  watercourse,  or  any  part,  for 
satisfying  their  own  debt.  Att-Gen.  v.  Ply- 
wmth  Qtrporation,  9  Beav.  67 ;  16  L.  J.,  Cb. 
109. 

Primft  facie  a  municipal  corporation  has  full 
power  to  dispose  of  all  its  property,  like  a  private 
individoal,  and  it  lies  on  the  person  alleging  the 


contrary  to  establish  a  tmst.  Ecan  v.  Avon 
Gfrporatwn,  29  Beav.  144  ;  SO  L.  J.,  Ch.  165  :  S 
Jut.  1861 ;  9  W.  R.  84. 

The  attom^-general  has  power  to  restrain, 
or  afterwards  impeach,  the  alienation  of  corpo- 
rate property  made  pending  the  granting  of  the 
charter.  S.  C,  33  Beav.  67  ;  9  Jur.  (N-S.)  1117  ; 
8  L.  T.  594  ;  11  W.  B.  709.  Affirmed,  9  L.  T. 
187. 

General  right  of  corporations,  of  whatever 
nature  at  law,  to  alienate  their  Itmds,  held  in 

fee,  subject  as  to  ecclesiastical  corporations  to 
the  restraining  statutes;  and.no  instance  of  a 
trust  attached  upon  the  ground  of  misapplica- 
tion, as  not  to  corporate  purposes,  except  the 
case  of  corporations  holding  to  charitable  uses. 
Colchetter  Corporation  T.  Itowten,  I  Yes.  ft  B>. 
226 ;  12  B.  B.  216. 

  Consent  of  Conunissioners.]— The  con- 
sent of  the  Lords  Commissioners  of  the  Treasury 
to  the  alienation  of  the  property  of  a  corpo- 
ration required  by  5  ft  6  WilL  4,  c.  76,  a.  94,  is 
sufficiently  signified  by  a  letter  signed  by  their 
secretary.  Such  consent  can  authorise  no"  alien- 
ation or  charge  of  the  corporate  property,  furthtT 
than  is  specified  in  the  memorial  on  which  it  i» 
founded.  ATOold  v.  Grarrtend  Oorporatimt^  2 
Kay  ft  J.  574  ;  25  L.  J.,  Ch.  776  ;  2  Jur.  CvJ^y 
703  ;  4  W.  R.  478. 

Taking  in  Exsention.] — Execution  cannot  by 
virtue  of  5  ft  6  Will.  4,  c.  76,  s.  92,  be  had  against 
the  property  of  a  corporation,  acquired  since  the 
passing  of  that  statute,  in  satisfaction  of  a  debt 
contracted  bv  the  old  corporation.  Arnold  v. 
Itigge,  13  C.  B.  745  ;  1  C.  L.  R.  809  ;  22  L.  J., 
C.  P.  235;  17  Jur.  896  ;  1  W.  R.  889. 

Testittg  of  Property  on  Incorporation — Tmnj- 

fer  of  Stock.]— The  words  "council  of  such 
borough"  in  s.  310  of  the  Public  Health  Act, 
1875,  mean  the  mayor,  aldermen,  and  burgesses 
acting  by  the  council.  The  effect  of  the  section, 
therefore,  is  that,  when  the  district  of  a  local 
board  is  incorporated  as  a  borough,  all  the  pro- 
perty of  the  board  (including  property  acqainxt 
by  them  by  purchase  after  the  passing  of  the 
act)  vests  at  once  in  the  corporation,  witbonC 
the  necessity  of  any  conveyance  or  transf^. 
In  such  a  case  the  mnk  of  EngLind  are  bonnd, 
on  the  request  of  the  corporation,  to  register  in 
their  corporate  name  government  stock  pre- 
viously standing  in  the  books  of  the  bank  in  the 
name  of  the  local  boanl,  without  requiring  any 
transfer  to  be  executed.  Syde  Corporation  v. 
Bank  of  England,  51  L.  J.,  Ch.  747  ;  21  CSj.  D. 
176 ;  46  L.  T.  910 ;  30  W.  B.  790. 

Repairs  to  Pew.] — A  corporation  had,  daring 
all  the  time  of  living  memory,  repaired  from  the 
corporation  funds  a  pew  in  a  parish  church,  to 
which  the  members  of  the  corporation  had  been, 
used,  in  their  character  of  coiporatore,  to  resort 
for  worship.  It  did  not  appear  that  the  corpo- 
ration possessed  any  ball  or  other  building 
within  the  parish : — Held,  that  such  repairs, 
might  be  defrayed,  from  time  to  time,  under 
s.  92  of  5  ft  6  Will.  4,  c.  76.  It^.  v.  Warwiek 
Corporation,  16  J*  J.,  Q.  B.  306 ;  10  Jur.  962. 

Fees.] — Fees,  which  a  josticGs'  derk  in  a, 
borough  is  authorised  to  take,  by  a  table  regu- 
larly (dlowed  and  confirmed,  under  6  ft  6  WilL  4^ 
c.  76,  s.  124,  in  respect  of  charges  i^ainst  per- 
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sons  apprehended  and  brought  before  the  borough 
justices  by  constables  appointed  b^  the  watch 
«onin)ittce,  disposed  of  by  such  justices,  and 
which  fees  the  clerk  to  the  justices  cannot 
recover  from  such  person  or  peisons,  either  on 
account  of  their  not  being  specifically  imposed 
on  them  by  acts  of  parliament,  or  from  their 
inability  to  pny,  are  expenses  necessarily  in- 
cnrreil  in  carrj'ing  into  effect  the  provisions  of 
the  act,  under  s,  92  ;  and  a  mandiunus  will  go 
to  direct  their  payment  out  of  the  borougfi  fund. 
Reg.  V,  Glmrester  Ctirporatim,  D.  k  M.  677 ; 
&  Q.  B.  8(12  ;  13  L.  J.,  Q.  B.  233  ;  8  Jur.  573. 

Improvemsnt  not  Speoifleally  Authorised — 
TrMiog  Bridge  from  Toll — Agraemout  for,  not 
Told,  hut  Borough  Ihiud  not  Applicable,  «zoept- 
iug  any  Aecideatal  Soxplu.] — See  XeKcaxtle- 
vpon-Ti/He  Corporation  v.  Att.-Qea.,  col.  602. 

JibiKlUteahility  of.] — Property  forming  pai-t 
<rf  the  borough  fund,  which,  by  the  Uuuicipal 
Corporation  Act  (.»  k  6  Will.  4,  c.  76).  s.  92.  is 
to  be  applied  to  pari)ose3  that  are  for  the  public 
benefit  of  the  borough,  is  not  rateable  to  the 
■elief  of  the  poor.  Meg.  v,  L'trerpool  Corporativn, 
9Ad.JcE.  435;  8  L.  J..  U.  C.  41. 

A  municipal  corporation  is  not  rateable  to  the 
relief  of  the  poor  in  respect  of  its  property, 
although  outside  the  limits  of  the  borough.  Reg. 
V.  £jrmin«ttr,  9  L.  J.,  M.  C.  108. 

Property  Sobjeot  to  Charitable  Tlmst.]— A  tes- 
tator, in  1586,  devised  a  manor  to  trustees  for  the 
founding,  by  the  mayor  and  aldermen  of  Bristol, 
of  a  hospital  for  the  education  of  poor  infanta 
and  orphans,  and  that  they  should  be  for  evur 
the  governors  of  the  same.  Queen  Elizabeth,  by 
a  clmrter,  ordained  that  the  mayor  and  common 
■council,  and  their  successors,  should  be  called 
"  The  Governors  of  the  Hospital  of  Queen  Eliza- 
beth of  Bristol,"  andshould  have  the  government 
«f  all  the  orphans,  and  of  all  the  lands,  tene- 
ments. Icc..  and  should  bo  a  body  corporate  and 
jxtlitic  of  it«elf,  for  ever  capable  of  holding  lands. 
The  hospital  and  lands  continued  vested  in  the 
mayor  and  common  council  down  to  the  passing 
of  the  5  &  6  Will.  4,  c.  76.  By  s.  71,  where  the 
body  corporate  of  any  borough  shall  stand  scise<l 
of  any  estate  or  interest  of  any  hereditaments  in 
trust  for  charitable  uses  or  trusts,  all  the  estate, 
right,  interest  and  title,  and  all  the  powers  of 
«uch  tody  Gorpomte,  in  respect  of  the  uses  and 
imsts,  shall  continue  in  the  persons  who,  at  the 
time  of  the  passing  of  the  act,  were  trustees, 
until  the  1st  of  Auj^ust.  1836,  or  until  parlia- 
ment shall  otherwise  order.  Providetl  that,  if 
parliament  shall  not  otherwise  direct  on  or  before 
the  Ist  of  August.  1836,  the  lord  chancellor 
shall  make  such  onlcrs  as  he  should  see  fit  for  the 
administration,  subject  to  such  charitable  uses  or 
trusts,  of  such  trust  estates.  No  act  of  parlia- 
ment was  passwl  on  the  subject  prior  to  the 
19th  of  October,  1836,  on  which  (lay  the  lord 
chancellor  appointed  new  trustees  of  the  hospital 
lands : — Held,  first,  that  the  meaning  of  5  &  6 
WiU.  4,  c.  76,  8.  71,  was  that  the  estate  and 
interest 'in  the  uses  and  trusts  only,  and  not  in 
the  legal  estate,  were  continued  in  those  in  whom 
it  was  vested  by  the  act  up  to  the  1st  of  August, 
1836 :  secondly,  that  the  Ic^l  estate  remained, 
and  always  had  been,  vested  in  tiic  corporatiou, 
the  71st  section  affecting  only  the  equitable  in- 
terest or  right  of  administering  the  cluritable 
funds ;  and  therefore  that  the  corporation  was 


entitled  to  recover  the  lands  in  ejectment.  Doe  d. 
lirixtal  Jloitpital  of  Qneen  Elhahtdh  Gorermrt 
V.  yortoH,  11  M.  &  W.  913  ;  12  L.  J.,  Ex.  418  f 
7  Jur.  751. 

Semble,  that  if  property  is  granted  to  a  corpo- 
ration, subject  to  a  payment  for  charitable  pur- 
poses imp<^ed  by  the  grantor,  this  falls  under 
the  provisions  of  5  &  6  Will-  4,  c.  76,  s.  71  ;  and 
that  s.  CS  apf  lies,  not  to  such  proiierty,  but  to 
cases  where  the  payment  has  been  made  by  the 
gift  of  the  coritoration  itself.  Rese  v.  Sankey, 
5  A.  &  E.  423  ;  6  N.  &  M.  839  ;  2  H.  &  W.  276  ; 
5  L.  J.,  K.  B.  255. 

Property  of  Hospital — Furehue  by  Corpora- 
tion.] —  A  hospital  having  a  corporate  charter 
was  establisheil  in  close  connection  with  a  mnni- 
cipal  corporation.  The  ex-mayor  was  to  be  the 
governor,  the  masters  and  assistants  were  elected 
from  the  corporation,  and  the  mayor  and  alder- 
men were  visitors : — Held,  that  the  corporation 
and  hospital  were  incapable  of  contracting,  and 
a  purchase  by  the  corporation  of  property  be- 
longing to  the  hospital  was  set  aside.  Att.-Oen. 
V.  Plymovth  Otrparativn,  9  Bcav.  67 ;  15  L.  J., 
Ch.  109. 

See  also,  as  to  the  power  of  municipal  corpo- 
rations to  purchase,  sell,  mortgage,  and  lease 
corporate  land,  to  contract  loans,  to  transfer 
stock,  to  maintain  bridges,  to  sell,  &c.,  advow- 
sons,  and  as  to  the  misapplication  of  corporate 
property,  the  Municipal  Corporations  Act,  1882 
(45  ii  46  Vict.  c.  50).  ss.  105-132  ;  and  as  to  the 
payments  to  be  made  to,  and  the  application  of, 
the  borough  fund,  ss.  139-143. 

b.  How  Charge  objected  to. 

Xudamni.] — ^An  order  made  by  a  town 
council  for  the  payment  by  the  treasnrer  of  a 

sum  of  money  out  of  the  borough  fund  having 
been  brought  up  by  certiorari  and  quashed,  a 
mandamus  was  applied  for,  commanding  the 
town  council  to  cause  the  treasurer  of  the 
borough  to  render  an  account  for  the  purpose 
of  having  that  sum  of  money  restored  to  the 
borough  fund.  The  court  dischaiged  the  rule, 
upon  the  groun<l  that  there  had  been  no. demand 
upon  the  town  council,  and  subsequently  refuse<l 
a  second  application,  founded  upon  a  demand 
and  refusal  made  since  the  first.  Reg  v.  StaPt' 
ford  Corporation,  9  Jur.  159. 

The  court  will  not  grant  a  mandamus  to  the 
mayor  of  a  borough  to  hold  a  fresh  meeting  of 
the  ratepayers  of  the  borough  for  the  purpose  of 
grantiug  or  withholding  their  consent  to  the 
incurring  by  the  governing  body  of  a  boi-ough 
the  expuiiscof  opposing  a  bill  in  parliament  under 
3.5  &  30  Vict.  c.  91,  8.  4,  after  a  prior  meeting  has 
been  held  where  a  poll  has  been  refused,  in  order 
that  at  the  fresh  meeting  a  poll  of  the  ratepayers 
of  the  borough  may  be  taken,  upon  the  appli- 
cation of  a  ratepayer  of  the  borough,  who  is  also 
one  of  the  promoters  of  the  bilL  Reg.  r.  Peter- 
borohgh  CorportUion,  44  L.  J.,  Q.  B.  86  ;  23 
W.  R.  343. 

Begister  of  Ownert  and  Frnziei,  iriiether 

necessary — Foil.] — The  town  council  of  a 
boiough  is  not  bound,  under  the  Public  Health 
Act,  1876,  Bchcd.  11.  r.  19,  to  keep  a  register  of 
owners  and  proxies  for  the  purpose  of  taking  a 
poll  in  the  borough  with  respect  to  the  appli- 
cation, under  35  &  3i>  Vict.  c.  91,  of  the  borou^fb 
funds  in  opixulng  local  and  petwnid  biUa  ia 
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rrllament.  Ward  t.  SheffielA  Otrvoratio*,  56 
J.,  a  B.  418;  19  Q.aD.22. 

By  Certiorari.]— Where  an  order  for  payment 
of  money  out  of  a  borough  fund  is  brought  up 
by  certiorari,  and  qoashaJ  with  costs,  the  court 
Bhonld  decide,  when  the  quashing  is  ordered,  who 
is  to  be  charged  with  the  costa  as  the  prosecutor 
of  the  order,  and  the  name  of  Buch  party  should 
be  inserted  in  the  role.  Seg,  T.  Dunn,  D.  & 
M.  797  ;  6  Q.  B.  9fi9  ;  13  L.  J.,  Q.  a  237 ;  8  Jur. 
773. 

An  order  signed  by  the  mayor,  at  the  meeting 
of  a  town  council  properly  convened,  and  in 
which  the  majority  concurred,  for  payment  of 
certain  illegal  expenses  and  sum  of  money  out 
of  the  borough  fund,  may  be  removed  by  certio- 
rari, though  it  is  not  signed  by  three  members  of 
the  council,  and  countersigned  by  the  town  clerk, 
according  to  6  &  6  Will.  4,  c.  76,  s.  59.  Seg.  T. 
Lichfield  Ttmn  Gmnril,  D.  k  H.  491 ;  4  Q.  B. 
670  ;  12  L.  J.,  Q.  B.  308  ;  7  Jur.  670. 

Where  an  order  of  the  council  of  a  borough  for 
the  payment  of  a  sum  of  money  out  of  the 
borough  fund  is  removed  by  certiorari,  objections 
not  appearing  upon  the  face  of  it  may  be  shown 
br  affidavits.  Jlrg.  v.  Lirhfield  Ihwa  O'vttcil, 
10  Q.  B.  534  ;  16  L.  J.,  Q.  B.  833  ;  11  Jur.  888. 

The  court  is  not  bound  either  wholly  to  con- 
firm, or  wholly  to  disallow,  the  order  of  the 
council  of  a  borough,  brought  before  it  by  certi- 
orari, but  has  a  discretion  over  the  order  as  well 
as  over  the  costs,  and  therefore  no  less  power  to 
modify  than  either  to  confirm  or  disallow  the 
order.  Jif^.  v.  J^,  16  a  B.  83  ;  20  L.  J.,  Q.  B. 
17;  15  Jur.  554. 

See  Rf-g.  v.  Liverpool  Corporation  and  Town 
Council  and  Sag.  v.  Hamtgate  Corporation,  col, 
611. 

By  Injnuotion.]— See  V.  irafiM/orii 

Corporation,  col.  607  ;  Att.'Gen.  v.  Wigan  Cor- 
poration; Att.-Oen.  T.  Norwich  Corporation, 
C0L6O8;  a.M  Att.-0^-7,  Blaekhum  0>rpora- 
tion,  coL  612. 

X.  BOROUGH  BY-LAWS. 

And  »ee  caxet,  poet,  B.  IX.  (coL  644). 
See  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  60),  ss.  23,  24. 

TaUdity— Prohibition  of  Kule  in  Street.]— 

A  by-law  made  by  the  council  of  a  borough 
under  s.  23  of  the  Municipal  Corporations  Act, 
1882,  provided  that  no  person  not  being  a 
ilmnber  of  her  majesty's  army  or  auxiliary 
forces,  acting  under  the  orders  of  his  command- 
ing officer,  should  sound  or  play  upon  any 
musical  instrument,  in  any  of  the  streets  in  the 
borough  on  Sunday : — Held,  that  such  by-law 
was  unreasonable  and  ultra  vires,  and  therefore 
void.  JoknMm  t.  Crovdon  Corporation,  65  L.  J., 
U.  C.  117  ;  16  Q.  B.  D.  70S  ;  64  L.  T.  296  ;  60 
J.  P.  487. 

Sect.  90  of  the  Municipal  Corporations  Act, 
1835,  gives  powers  to  boroughs  to  make  by- 
laws for  the  good  rule  and  government  of  the 
borough,  and  for  the  prevention  of  all  such 
nuisances  as  are  not  already  punishable  in  a 
Bnmmaty  way.  Under  these  powers  the  city  of 
Truro  made  the  following  by-law : — "  Every 
person  who  shall  sound  or  play  upon  any  musical 
instrument,  or  sing  or  make  any  noise  whatso- 
ever in  any  street,  or  near  any  house  within  the 
aaid  boioagh,  after  having  been  required  by  any 


householder  resident  in  any  street  or  house,  or 
by  any  police  constable,  to  desist  from  m.ikiD^ 
such  sounds  or  noises,  either  on  account  of  any 
illness  of  any  inmate  of  such  house,  or  for  any 
reasonable  cause,"  Jtc  Edwin  Gay  was  snni- 
moned  before  the  justices  of  Truro,  on  the  IStb 
October,  188S,  and  convicted  by  them  of  an 
offence  against  the  above  by-law,  and  fined 
21.  2j.  and  costs.  It  was  proved  that  Gay  was  a 
captain  in  the  Salvation  Army,  and  that  on  the 
morning  of  Sunday  the  7th  October,  he  was  in 
Victoria  Square,  Truro,  playing  a  concertina, 
and  surrounded  by  a  lat^  crowd ;  that  he  was 
requested  by  the  superintendent  of  police  ^ 
desist  from  playing  the  concertina,  but  he 
refused  to  do  so,  the  superintendent  at  the  same 
time  telling  him  that  he  had  reasonable  cause 
for  asking  him  to  desist,  as  several  complaints- 
bad  been  made  by  the  inhabitants.  It  was  also 
proved  that  on  many  previoos  occasions  the 
Salvation  Army  had  marched  throngh  the 
streets,  playing  musical  instruments,  tam- 
bourines, and  triangles ;  that  they  had  been 
frequently  cautioned  and  required  to  desist,  as 
many  complaints  had  been  made  of  their  pro- 
ceedings. On  a  rule  for  a  certiorari  to  remove 
the  conviction  into  this  court : — Hdd,  that  the 
by-law  was  not  unreasonable,  and  that  the  con- 
viction therennder  ought  to  stand :  also  that 
there  was  reasonable  cause  for  calling  on  the 
prosecutor  to  desist  from  playing.  Jleg.  v.  Potcell^ 
51  L.  T.  92  ;  48  J.  P.  740. 

A  by-law  made  by  the  town  council  of  a 
borough  under  6  &  6  Will.  4,  c.  76,  s.  90,  pro- 
vided that  every  penon  who  in  any  street  should 
sound  or  play  upon  any  musical  or  noisy  instm- 
ment,  or  should  sing,  recite,  or  preach  in  any 
street  without  having  previously  obtained  a 
licence  in  writing  from  the  mayor  ;  and  every 
person  who,  having  obtained  such  licence,  shooM 
fail  to  observe,  or  should  act  contrary  to  any  of 
the  conditions  of  sach  licence,  should  forfeit  anl 
pay  a  sum  not  exceeding  20«.,  and  not  less  than 
\$. : — Held,  that  the  by-law  was  unreasonable 
and  ultra  vires,  and  therefore  void.  Munro  v. 
Watson,  57  L.  T.  366  ;  61  J.  P.  660. 

B.  used  a  concertina  in  a  street  in  a  borough, 
a  1^-Iaw  of  which,  made  imder  5  &;  6  WilL  4, 
c,  76,  prohibited  the  use  of  any  noisy  instrament 
to  the  annoyance  of  any  of  the  inhabitants.  The 
justices  found  it  was  a  noisy  instrament,  and 
some  inhabitants  proved  being  annoyed  : — Held, 
that  it  was  not  necessary  to  prove  that  the 
instrument  was  a  public  nuisance  to  all  the 
inhabitants,  and  that  the  by-law  was  not  ultia 
vires.   Itooth  v.  Ifowell,  53  J.  P.  678. 

See  Tnnet  v.  yewman,  infra. 

 Prohibition  of  jOTsnile  Street  Tendon.} 

— ^The  N,  corporation  made  a  by-law  that  parents 
should  be  liable  to  a  penalty  if  they  sofiered  a 
child  to  be  selling  articles  in  the  street  after  a 
certain  hour  1 — Held,  that  the  by-Jaw  was  in 
excess  of  the  powers  given  by  the  Municipal 
Corporations  Act,  1882,  as  being  too  general  nr^H 
absolute,  and  void.  Maedonald  v.  Loehrane,  51 
J.  P.  629. 

  Prohibition  of  Slaughter-henM.]  —  A 

by-law  that  no  person  should  slau^ter  animals 
within  the  walls  of  a  city  under  certain  penalties, 
is  good,  because  merely  a  regulation  of  trade,  and 
not  a  restmint,  and  other  inhabitants  are  bound, 
as  well  88  the  members  of  the  corporation. 
Pierce  t.  Bartrumt  Cowp.  269. 
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  Xsgnlatiou  of  Trades.] — Tho  common 

council  of  the  city  of  Ixindon  has  by  cuBtom  a  , 
right  to  make  ordinances  for  regulating  carts 
worked  within  the  city  for  hire,  restraining  their 
□amber,  licensing  them,  and  regulating  the 
manner  in  which  they  should  be  licensed.  A 
by-law  was  made  in  common  council,  that  420  of 
such  carts,  and  no  more,  should,  by  the  preeident 
and  governors  of  Christ's  Hospital,  be  allowed  or 
licensed  to  work  for  hire  within  the  city  : — Held, 
that  such  by-law  was  supported  by  the  custom  ; 
and  that  the  discretionary  power  of  licensing  was 
rightly  and  ex  necessitate  delegated  by  the 
comm'oncounciltoaBmallerbody.  ShawY.Pvpe, 
2  B.  4;  Ad.  465. 

A  custom  of  the  city  of  London,  that  no  person 
not  being  free  may  sell  or  put  to  sale  any  wares 
within  the  city  or  libcrticB  by  retail,  or  keep  any 
shop  or  other  place  for  show,  sale,  or  putting  to 
sale,  of  wares  by  retail,  or  for  use  of  any  art, 
trade,  or  mystery,  within  the  city,  liberties,  or 
snburbe,  is  sufficient  ground  for  a  by-law  for- 
bidding any  non-freeman  to  show,  sell,  or  put  to 
sale  wares  by  retail  within  the  city,  liberties, 
or  suburbs,  or  to  use  any  art,  trade,  or  mystei? 
within  the  same.  Clarke  v.  Denton,  I  B.  & 
Ad.  92  ;  8  L.  J.  (0.8.)  K.  B.  33S. 

Where  a  municipal  council  had  power  to  make 
by-laws  for  regulating  and  governing  hawkers,  a 
by-law  prohibiting  hawkci's  from  plying  their 
trade  at  all  in  part  of  the  city  was  ultra  vires. 
Tffronto  Otrporatum  v.  Yirg»,  73  L.  T.  449 — 
P.C. 

  Oloiiiig  Cemetery.]  —  A  by-law  of  a 

municipal  council  in  Sew  South  Wales,  em- 
powered to  make  by-laws  for  regulating  the 
interment  of  the  dead,  prohibiting  Interment 
altogether  in  a  particular  cemetery  is  not  ultra 
vires  because  it  takes  away  from  owners  of  burial 
places  therein  the  only  use  of  their  property. 
Sattery  t.  XayUr,  57  L.  J.,  P.  C.  73 ;  IS  App. 
Cos.  416  ;  50  L.  T.  41  ;  36  W.  R.  897. 

 Betting  in  Btneti.]— A  by-law  made  by 

a  borough  council,  that  any  person  who  shall 
frcjuent  or  use  any  street  or  other  public  place 
for  the  purpose  of  bookmnking  and  betting  shall 
be  liable  to  a  penalty,  is  not  ultra  vires,  being 
aimed  at  persons  standing  on  the  pavement  with 
books  in  their  hands  lying  in  wait  for  customers, 
and  it  has  no  application  to  a  person  happening 
to'  be  in  the  street  and  casually  making  a  bet. 
StrirMand  v.  Uayet  (65  X..  J.,  M.  C.  55  ;  [1896] 
1  Q.  B.  290)  commented  on.  Burnett  v.  Berry, 
65  L.  J.,  M.  C.  118;  [1896]  1  Q.  B.  641 ;  74 
L.  T.  494  ;  44  W.  B.  612  ;  60  J.  P.  S75 ;  18 
Cox,  C.  C.  »25. 

The  power  of  a  borough  council  to  make 
by-laws  under  section  23  of  the  Municipal  Cor- 
porations Act,  1882,  is  not  wholly  restncted  to 
offences  for  which  a  summarymethod  of  ptinish- 
ment  already  exists.  lb. 

 '  Bouudabonts,  4e.,  on  Land  a^oinlng 

Strset  or  Fnblio  Plaes.] — A  bj-law  mode  under 
s.  23  of  the  Municipal  Corporations  Act,  18S2, 
providing  that  no  person  shall,  to  the  annoy- 
ance or  disturbance  of  residents  or  passengers, 
keep  or  manage;ia  shooting  gallery,  swingboat, 
roundabout,  or  other  like  thing,  in  any  street  or 
public  place,  or  on  land  adjoining  or  near  to  such 
street  or  public  place,  provided  always  that  this  by- 
law shall  not  apply  toany  fair  lawfully  held,"  is  not 
bad  by  reason  that  it  extends  to  land  adjoining 
or  near  to  a  street  or  public  place.  Tuale  v. 
Barrit,  CO  J.  P.  744. 


 Erection  of  Boothi.] — A  by-law  of  a 

borough,  which  provides  that  no  person  shall  erect 
any  booth,  or  place  any  caravan  for  the  purpose 
of  any  show  or  pulmc  entertainment  In  any 
public  place  within  the  borough,  without  the 
licence  of  the  mayor,  and  that  any  such  licence 
given  at  any  other  time  than  fair-time  should  be 
revoked  by  the  mayor,  if  three  inhabitant! 
householders,  residing  within  one  htmdred  yards 
of  the  place  for  which  it  was  granted,  should 
memorialise  the  mayorto  revoke  it,  is  an  unreason- 
able by-law,  and  therefore  bad.  Mwood  v. 
Bullock,  6  Q.  B.  383 ;  13  L.  J..  Q.  B.  8S0  ;  8  Jor. 
1044. 

  Againit  XaaplBg  Swine.]— A  ^-law, 

made  by  a  town  council,  under  6  ft  6  WiU.  4, 
c.  76,  B.  90,  imposing  a  fine  upon  every  person 
"  who  shall  keep,  or  suffer  to  be  kept,  any  swine 
within  the  borough  from  the  Ist  day  of  May  to 
the  3lst  day  of  October  inclusive  in  any  year," 
is  a  bad  by-law.  Everett  T.  Gnme$,  3  L.  T. 
669. 

  Ordinanee  of  Burgesios  —  Peonalary- 

Banellti.] — An  act  of  parliament  passed  for 
dividing  and  inclosing  open  lands  in  a  borough 
over  which  a  corporation  immcmorially  exercised 
the  sole  right  of  pasturage,  enacted  that  those 
lands  should  be  divided  between  and  allotted  to« 
the  lord  of  the  manor  and  th,e  corporation,  and 
that  the  corporation  should  have  power  to  make- 
leases  of  their  allotments,  as  the  burgesses  ia-* 
common  hoU  assembled  should  think  proper.  A 
rule,  order  or  ordinance  of  the  bargesses  in 
common  hall  assembled,  ordered  that  no  lease  - 
should  be  mode  to  one  burgess  of  more  than  flf^  -' 
or  less  than  five  acres ;  and  it  being  the  desire  - 
and  opinion  of  the  burgesses  that  every  burgess 
residing  within  the  borough  should  receive  a 
benefit  from  the  inclosure,  it  was  further  ordered 
that  the  rents  arising  from  the  inclosure  should 
be  paid  and  distributed  yearly,  by  the  oommoa 
attorneys  of  the  borough,  among  twelve  senior 
burgesses  residing  within  the  borough,  and  that 
no  burgess  who  should  take  a  lease  should  be- 
entitled  to  receive  any  of  these  rents: — Held,  . 
that  the  ordinance  was  a  valid  by-law,  and  that 
on  action  was  maintainable  on  it  at  common  law  - 
by  the  parties  to  whom  pecuniary  benefits  were, 
granted  by  it.  Swantea  Corporation  t.  Hopkiatt . 
8  M.  &  901— Ex.  Ch.  Affirming  8  L.  J.,  Ex. 
121. 

Against  Exposing  far  Sale  Prorisions  unfit  for  - 

Food.] — By  the  Municipal  Corporations  Act 
(5  4;  6  Will.  4,  c.  76),  s.  90,  it  is  lawful  for  the 
council  of  a  borough  -to  make  by-laws  for  the  • 
prevention  and  suppression  of  all  such  nuisances, 
as  are  not  alreatly  punishable  in  a  summary 
manner  tty  virtue  of  any  act  in  force  in  suchj 
borough.  A  town  council  <A  a  borough  made  a 
by-law,  "  that  if  any  butcher  or  dealer  in  meat,, 
or  any  fishmonger,  poulterer  or  other  person,, 
shall  expose  or  offer  for  sale  on  his  premises,  or 
have  in  his  pos-scssion  with  intent  to  sell  or 
expose  for  sale,  any  meat,  fish,  poultry,  or  other 
victuals  or  provisions  unfit  for  the  food  <A  man. 
he  shall  be  subject  to  a  penalty,  to  be  recovered 
before  justices,  who  shall  decide  on  the  unfitness." 
A  tirocer  exposed  for  sale  on  his  premises  cheese 
which  the  justices  held  was  unfit  for  food,  and 
convicted  him  accordingly  :  —  Held,  that  to 
expose  for  sale,  or  to  have  possession  of  with 
intent  to  sell,  things  unfit  for  food,  was  a  nnisance 
at  common  law,  that  consequently  the  by-law 
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was  Tfithln  the  powers  of  s.  9U,  and  that  the 
grocer  was  within  the  by-law.  Shillito  v. 
Thompton,  45  L.  J..  M.  C.  Iti  i  1  Q.  B.  D.  12  ;  33 
L.  T.  606  ;  24  W.  K.  67. 

 Enlarging  or  Limiting  Clau  from  whioh 

Officers  ehoien.] — A  by-law,  enlarging  or  limiting 

the  class  of  persons  from  whom  a  coiporatt; 
officer  is  to  be  selocttd  beyond  the  number  or 
class  described  by  the  charter,  is  bad.  Bex  v. 
Jiamttead,  9  L.  J.  (o.s.)  K.  B.  321 ;  2  B.  &  Ad. 
CUD :  Tucker  v.  Her,  2  Bro.  P.  C.  304  ;  Lee  v. 
KaUu,  1  Ld.  Ken.  292. 

  Limiting  BlMtoral  ^oij.y-See  YoL  vi., 

Klbotion  Law,  B.  Municipal,  col.  158. 

 Limiting  Number  of  Attoni«]rt  «f  BhtrilFi 

Court.] — In  a  city  which  was  incorporated  befoie 
time  of  memory,  there  had  been  a  cou/t  from 
very  ancient  timee,  held  first  before  the  mayor 
and  bailiffs,  and,  after  a  charter  of  Richard  2, 
before  the  mayor  and  sheriSs.  By  a  by-law 
made  in  3  &  4  Philip  and  Marj%  by  a  select  body 
of  the  corporation,  who  had  immemorially  made 
rules  and  regulations  as  to  the  practice  of  the 
court,  and  who  had,  at  their  discretion,  selected 
the  persons  admitted  to  practise  as  attomeyB 
there,it  was  ordered,  that  thenceforth thereshould 
be  no  more  than  four  persons  admitted  to  be 
attorneys  of  the  sheriff's  court;  and  from  that 
time  it  did  not  appear  that  any  more  than  that 
number  had  ever  been  allowed  to  practise: — Held, 
tliat  Uic  br-law  was  reasonable.  Bex  y.  York 
CSheiifft),  8  B.    Ad.  770 ;  1  L.  J.,  K.  B.  211. 

Against  Temponry  OlMtmoUoni  —  What 
Xreotions  not  vitUn.] — Under  a  by-law  made 
in  pursuance  of  5  &  6  Will.  4.  e.  76,  a.  90.  the 
causing  of  a  temporaiy  obstruction  in  the  streets 
was  made  punishable  by  fine.  A.  wns  convicted 
under  this  by-law  for  erecting  a  front  to  his 
bouse  which  encroached  upon  the  footway.  A 
case,  stated  consent  of  the  parties,  found  that 
this  erection  was  substantially  built,  and  formed 
the  front  of  A.'s  house,  but  submitted  the  question 
to  the  court : — Held,  that,  the  offence  not  being 
within  the  by-law,  the  conviction  muflt  be 
quashed.  Jtffj.  v.  Dieliermon.  7  EI.  &.  Bl.  831  ;  26 
L.  J.,  M.  C.  204  ;  3  Jur.  (K.S.)  1076  ;  5  W.  R.  664. 

Snffleient  Compliance  witb.]— Though  a  by- 
law of  a  corporation  required  an  indenture  of 
apprenticeship  to  be  inroUeii  ;  yet,  if  it  liad  been 
exhibited  to  the  town  clerk,  who  marked  it  as 
being  inroUed,  it  was  sufficient,  notwithstanding 
^t  was  not  iurollcd  in  the  corporation  booka. 
Hex  T.  Cambridge,  2  Chit.  144. 

Xvidence  of  Breach  —  Annoyanee  of  In- 
habitants.!—In  a  piosecution  under  a  by-law 
which  pitmibits  any  person  from  making  n 
violent  noise  in  the  streets  tq  the  annoyance  of 
the  inhabitants,  it  is  suiGcient  to  prove  that  one 
inhabitant  has  been  annoyed.  /«»«  v.  JVfumiai;, 
63  L.  J.,  M.  C.  198  ;  [1891]  2  Q.  B.  292  ;  10  R. 
348  ;  70  L.  T.  689  ;  42  \V.  R.  573. 

Xandamni.] — In  the  absence  of  any  precedent, 
the  court  refused  a  rule  nisi  for  a  mandamus 
calling  on  the  mayor  of  a  town  to  proposoa  reso- 
lution to  the  burgesses  in  guild  assenible<l,  for 
rei'caling  certain  by-laws,  though  it  was  alleged 
thnt  by-laws  and  ordinances  miglit  by  charter  bo 
made,  and  had  formerly  been  made  at  such  guilds. 
Oui  rett  V.  JS'eKcatlle,  3  B.  &  Ad.  252. 


  "Shall  be  Lawflil"— OptiontLj— The 

words  "shall  be  lawful,'*  when  found  in  the  lor- 
laws  of  a  corporation,  arc  not  to  be  construed  as 
obligatory.  Therefore,  where  a  by-law  onlnined 
that  under  certain  circumstances  it  shonld  be 
lawful  for  bailiffs  to  admit  to  the  freedom  of  the 
town  certain  persons: — ^Held,  tliat  this  hy-lanr 
was  only  optional,  and  that  the  admission  of  such 

Eersons  to  the  freedom  of  the  borough  could  not 
e  enforced  by  a  mandamus.    Bex  v.  Eye,  2  1>. 
&  H.  172  ;  1  B.  &  C.  85  ;  4  B.  &  Aid.  271. 

Ai  to  the  B^ht  of  Vtm  Trading  in  Boronglu, 
notwithstanding  any  By-Lav.]— 45  &  46 

Vict.  c.  50,8.247. 

XI.  BOROUGH  BOUNDARIES. 

See  Municipal  Corporations  Act,  18S2,  ss.  228, 
229. 

Liability  to  Bepair.]— A  borough  incorporated 
by  charter  with  a  non-intromittent  clauM  was 
enlarged  under  2  i:  3  Will.  4,  c.  64 ,  s.  3",  and  5  & 
6  Will.  4,  c.  76,  s.  7,  by  the  addition  of  a  parish 
in  the  same  county,  containing  a  bridge  which 
until  that  time  that  county  had  repaired.  There 
was  no  e^'idence  that  the  borough  nad  been  nscd 
to  maintain  any  bridges  : — Held,  that  the  trans- 
fer of  the  newdistrictdid  not  render  the  borough 
hablc  to  repair  the  bridge.  Beg.  t,  j\Vui  Saruat 
horouqh,  7  Q.  B.  941  ;  2  New  Sess.  Cas.  188  ;  16 
L.J.,  M.  C.  15;  10  Jur.  176. 

Effoot  of  6  ft  7  Will.  4,  0. 103.]— By  a  charter 
of  Edw.  3,  the  men  of  the  villa  of  Coventry, 
tenants  of  the  queen  mother  of  the  manor  of 
Chilesmore,  in  Coveiit  ry.  were  incoqwirated.  The 
corporation  consiRted  of  the  mayor,  bailiffs,  and 
men  or  commt>nalty  of  tlie  villa  of  Coventry.  By 
that  and  subsequent  charters  (some  of  the  king, 
some  of  Isabel  the  qucecu  of  Edward  3,  and 
others  of  the  Black  Prince),  various  franchises 
within  the  villa  of  Coventiy,  and  throughout  the 
view  of  f  rankple^lge  of  the  manor  of  Chilcsmore 
and  elsewliere,  were  granted  to  the  mayor  and 
bailiffs  of  Coventry.  By  a  charter  of  Hen.  6,  the 
villa  of  Coventry,  with  Radford,  Eeresley  and 
other  specified  places,  were  made  into  a  distinct 
county,  called  the  county  of  the  city  of  Coventry. 
By  a  charter  of  Jac.  1.  regulating  the  government 
of  the  coi-i)oration,  the  aldermen  of  Coventry 
were  made  justices  of  the  peace  of  the  county  of 
the  city.  Thei-e  were  ten  aldermen  of  Coventry, 
being  one  alderman  for  each  of  ten  wards  ;  and 
the  limits  of  the  wards  did  cot  appear  far  to 
exceed  the  continuous  lines  of  streets  and  houses, 
]>n]>ularly  known  as  the  cify  of  Coventry  : — 
Held,  that,  under  6  A:  7  WiU.  4.  c.  103,  places 
being  within  the  county  of  the  city  of  Coventry, 
and  through  whieii  the  mayor  and  bailiffs  of 
Coventry  had  a  coroner,  and  other  franchises, 
under  the  above  charters,  but  being  beyond  the 
lines  of  such  sti-eets  and  houses,  and  not  within 
any  of  the  wards  of  Coventry,  were  not  part  of 
the  city  of  Coventry.  Coveatrn  Corporation  v. 
LythaU,  10  M.  tc  Vi\  773  ;  12  L.  J.,  Ex.  409. 

Under  preriotu  Statntei.]— In  boroughs,  the 
limits  of  which  for  the  purposes  of  parliamentary 

representation  have  Ix'cn  fixe<l  by  2  i:  3  WilL  4, 
c.  64,  P.  3.^,  Schedule  0.,  and  which  are  included 
in  the  Ist  section  of  Mclieilulcs  A.  and  B.  to  5  &  6 
Will.  4.  c.  76,  3.  7,  all  places  within  the  limits  so 
fixed  arc,  by  s.  8  of  the  latter  act,  parts  of  the 
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Lorxmpli  for  all  puriioses ;  and  an  ancient  borouph 
market  may  be  lawfully  held  mthin  such  limits, 
althotij;h  outside  the  limits  of  the  old  municipal 
boron^d).  Darchetttfr  Corvoration  v.  EMor,  3f 
L.  J.,  Ex.  11;  L.  B.  4Ex.  335. 

Xxtaniioii  of  Borough— FxivUeffu  of  Froe- 
men.] — iiec  laieetter  Freemen,  t.  Lewitt,  coL 

Ai  to  diTidii^  the  Boroi^h  bito,  or  altering 
the  Bonndaries  Wards.] — See  Municipal  Cor- 
porations Act,  1882  (45  j:  46  Vict,  c  60),  s.  30. 


XII.  BOilOUGH  PRISOKS. 

County  Gaol— Espouses.]— A  borot^h  sending 
Its  prisoners  to  the  county  gaol,  without  any 
special  contract,  is  liable  under  5  5:  6  Vict.  c.  98, 
fl.  18,  to  pay  a  proportion  of  the  expenses  of  the 
enlargement  of  the  prison  nccessarj-  in  order  to 
conform  to  the  rei^uircments  of  28  d  2t)  Vict, 
c  126.  Beg,  t.  M  igan  Corporation,  39  L.  J., 
M.  C.  68  ;  L.  B.  5  Q.  B.  267;  21  L.  T.  715 ;  18 
W.  E.  455. 

By  6  ic  6  Vict,  c,  98,  s.  18,  where  no  special 
contract  shall  be  subsisting  between  the  borough 
and  county  relative  to  the  prisoners  sent  from  the 
twrough  to  the  county  prison,  the  borough  shall 
pay  to  the  county  a  proportionate  share  of  the 
expenses  of  the  conTcyance,  transport  and  main- 
tenance of  such  prisoners,  including  therein  re- 
pairs, alterations  and  additions  to  the  prison.  This 
jiroTifiion  refers  to  special  contracts  made,  under 
S  Geo.  4,  c.  85,  Ijetween  the  magistrates  o£  boroughs 
an<l  of  counties  for  the  support  an<l  maintenance 
of  borongh  prisoners  in  county  gaols.  Beg.  v. 
JWw  Sarum  Gtrporatton,  2  EL  &  BL  654  ;  22 
L.J.,M.  C.  155;  17  Jur.  934. 

 Borough  Prisoners.]— Under  5  &  G  Will.  4, 

c.  "fi,  8,  114,  the  treasurer  of  a  county  may 
make  an  onlcr  upon  the  council  of  a  borougli, 
having  a  separate  court  of  quarter  sessions,  for 
the  costs  arising  out  of  the  punishment  and  main- 
tenance of  offenders  committed  for  trial  to  the 
county  ossizes  from  the  borough  : — Held,  that 
this  clause  applied  to  prisoners  committe<l,  in  the 
first  instance,  to  tbc  borough  gaol  before  trial, 
and,  after  trial  at  the  a.'^sizes,  committei.1  to  the 
county  prwon  in  execution  nf  their  sentences  ; 
and  ttuit  the  coonctl  was  liable,  although  there 
was  no  contract  in  force,  under  5  Geo.  4,  c.  85, 
between  tlie  county  and  borough  justices  for  the 
nainteunnce  of  such  prisoners  : — Held,  alst),  that 
the  council  was  made  liable  not  only  for  the 
expenses  of  food,  clothing  and  punishment  of 
such  priscoiets,  but  for  a  proportionate  share  of 
the  general  expenses  of  the  county  gaol.  Jli-g.  v. 
JoiiimH,  2V.kD.  610  ;  10  A.  &  E.  740  ;  8  L.  J., 
U.  C.  9!). 

 8  ft  6  Tict.  0.  M,  1.  18— Special  Con- 

traetl.]— llic  a&e  Vict. c.  98,  s.  is,  which  enacts 
that  where  no  special  contract  shall  be  sul^isting 
between  the  borough  and  county  relative  to  the 
prisoners  sent  from  tbe  borough  to  the  county 
prison,  the  borough  shall  pay  to  the  county  a 
proportionate  share  of  the  expenses  of  the  con- 
Teyance,  1ransi>ort  and  maintenance  of  such  pri- 
soneis,  including  therein  repairs,  alterations  and 
additions  to  the  prison,  refers  to  special  contracts 
tnadc  under  the  5  Geo.  4,  c.  85.  liramttun  v. 
OAcheeter  Citrporatim,  6  EL  &  BL  246  ;  26 


L.  J.,  M.  C.  73 ;  2  Jur.  (SA)  809  ;  4  W.  R. 
491. 

The  council  of  a  borough  having  a  grant  of  a 
separate  court  of  quarter  sessions,  and  having  no 
gaol,  entere*l  into  a  contract  with  the  county, 
that  all  prisoners  who  should  be  committed,  or 
removed  to,  or  confined  in,  the  gaol  of  the  cotmty 
from  the  borough, should  besupported  and  main- 
taine<l  therein  during  the  agreement,  at  7t.  a 
head :— Held,  that  the  agreement,  white  in  force, 
exempted  the  borongh  from  contribution  to  the 
county  in  respect  of  those  things  contracted  for, 
but  no  further;  that  tbe  words  support  and  main- 
tenance, used  in  the  contract,  includci.!  the  ex- 
penses of  keeping  up  the  prison,  and  the  bomugh 
was  not  liable  to  contribute  in  respect  of  thoee, 
but  that  the  borough  was  liable  to  contribntc  in 
respect  of  the  expenses  of  the  conveyance  of  pri- 
soners ujion  summary  convictions,  in  respect  of 
offences  committed  in  the  borough  (bat  none 
other),  and  of  prosecutions  at  assizes  and  sessions 
of  borough  offenders,  and  of  lock-up  houses  for 
the  county.  2icg.  v.  Gravetend  Borm^h  CmuieU, 
5  El.  ii  BL  459 ;  24  L.  J.,  M.  C.  141 ;  1  Jur. 
878. 

XIII.  MUSEUMS  AND  LIBBARIES. 

Eitabliihment  of.] — In  1864.  a  municipal  cot- 

poration,  as  local  board  of  health,  purchased 
under  the  Public  Health  Act,  1848,  s.  74,  a  piece 
of  land  of  about  ten  acres  to  be  added  to  a  public 
garden  of  fifteen  acres.  In  1875  the  corporation 
determined  to  appropriate  about  a  quarter  of  an 
acre  at  one  extremity  of  this  piece  of  land  as  a 
site  for  the  erection  of  town  buildings,  and  of  0 
museum,  public  libraiy  and  school  of  art,  and 
conservatory: — Hel<l,  by  Bacon,  V.-C,  that  no 
portion  of  the  land  could  be  appropriated  for  any 
of  these  objects,  except  the  museum  and  conser- 
vatory. But  held,  on  appeal,  that  the  erection  of 
a  fiee  library  was  alst>  a"owBbl«.  as  being  con- 
ducive to  the  better  enjoyment  of  the  public 
walks  and  grounds  as  such.  Att.-Qen.  v.  Sun- 
di-rland  ihrporat  'um,  45  U  J.,  Ch.  839  ;  2  Ch.  IX 
634  ;  34  L.  T.  921  ;  24  W.  K.  991. 

Adoptim  of  PabUo  Uhraxlei  in  Borevgh.] — 

See  LiBbAKY. 


XIV.  BOROUGH  COURTS.— 5ie  Couet. 

XV.  BOROUGH  JUSTICES.— >Ske  JUSTICE  OF 
THE  Peace. 

XVI.  COJJTRACTS  BY  AND  V.'ITH.— 
post,  B.  X.  (coL  653.) 

XVII.  ACTIONS  BY.— &tf  post,  B.  VL 
(coL  634.} 


B.  COBPOBATIONS  aBNBKAXLY; 

1.  CHARTER. 

See  also  cattt  ante,  A.  II.  (coL  570.) 

Prescription  presumes  a  charter.  Anon.,  Lofft, 
556. 

Porer  to  Bind  Hemberi.]  —  Although  tbe 
chai'ter  of  the  Tobacco-Pipe  Makere'  Company 
may  be  inadequate  to  bind  all  the  tobacco-oipe 
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makers  In  the  liiTigcloin,  it  is  sufficient  to  bind 
such  of  tliem  as  become  memliors  of  the  cor- 
pomtc  compnny.  Tobacco- 1'' jfe  JJahert^  Co.  v, 
Wi>o(ir»ffi',  7  B.  &  C.  838  ;  5  D.  &  £.530 ;  4  L.  J. 
(0.8.)  K.  B.30I. 

Power  t«  Xzelada  Fart.] — A  corporation  has 
no  power  to  exclude  an  integral  part  of  the  body, 
where  a  charter  frivcs  them  a  right  of  election. 
Hex  V.  llead,  4  Uurr.  2513. 

Sight  to  a  Livery.] — A  company's  riRht  to 
have  a  livery  must  be  founded  on  charter  or 
custom  :  the  court  cannot  presume  they  have  it. 
Vinttteni'  Co.  v.  Patty,  I  Bnrr.  233  ;  1  Ld.  Ken. 
600. 

Coiui>teik07--VM§^.^— A  charter  of  Jac.  2 
granted  to  the  corporation  of  the  master  pilots 
and  seamen  of  Newcastle-Hpon-Tync  primage, 
<iescril)e(i  in  the  charter  as  an  ancient  duty  apon 
goods  brought  by  ship  into  the  Tync,  or  any  of 
the  creeks  of  Newcastle,  of  which  Sunderland 
was  to  be  rated  and  accounted,  in  manner  and 
form  following,  that  is  tosay,alicnsan(t  strangers 
born,  and  all  other  persons  arriving  with  ships 
in  Kewcastle  within  any  of  the  creeks,  and  not 
belonging  to  the  same,  to  pay  before  tliey  de- 
parted with  their  ships,  and  every  free  merchant 
and  inhabitant  of  Newcastle  arriving  in  the  Tyne 
with  a  ship  within  ten  days  after  landing  the 
'  goods.  The  charter  also  granted  to  the  corpora- 
tion all  other  perquisites,  ancient  duties  and 
profits  which  they  had  heretofore  lawfully  had 
and  enjoyed ;  and  also  provided  that  the  aums 
granted  by  the  charter  should  be  in  lieu  of  all 
other  duties  theretofore  received  i — Held,  first, 
that  the  charter  was  not  inconsistent  with  the 
claim  of  primage  ia  respect  of  goods  imported 
into  Sunderland  by  merchants  resident  there. 
Bradley  T.  Aruwiutie  Pilots,  2  EL  &  BL  427  ; 
23  L.  J.,  Q.  B.  36  ;  18  Jur.  240  ;  1  W.  B.  394— 
Ex.  Ch. 

Held,  secondly,  that  evidence  of  usage  was 
admissible  in  support  of  the  claim.  lb. 

Where  a  charter  of  Edw.  6  granted  to  the 
gOTemors  of  a  corporation  the  right  of  iiomi- 
uiting  and  appointing,  una  cnm  assensu  majoris 

Etrtis  inhabitautium  of  the  vill  of  S.,  a  chap- 
in  to  perform  divine  service  in  the  Till : — Held, 
that  a  usage  for  the  governors  to  nominate  a 
chaplain,  and  to  give  notice  to  the  inhabitants 
to  meet  at  a  future  day  and  to  assent  to  or 
dissent  from  the  nomination  so  made,  was  not 
inconsistent  with  the  words  of  the  charter.  Ittx 
V.  Sandfvrd  GoTrrnorg,  1  N.  &  P.  328 :  W.  W. 
t  D.  177  ;  6  A.  &  E.  874  ;  C  L.  J.,  K.  B.  126. 

Constmetion  of] — Where  the  words  of  n 
charter  are  doubtful,  they  may  be  explaincrl  by 
long  usage.  Blankley  v.  Winttanley,  3  Term 
Rep.  279  ;  1  R.  R.  704.  S.  P..  Gapt  v.  TIandley, 
STerm  Rep.  288,  n.;  Itex^.  0«i«r/i«-,4  East,  327  ; 
Bex  V.  Varlow,  Cowp.  250.  And  see  Hex  v. 
Tate,  4  East,  337, 
Ancient  charters,  if  'ambiguous,  are  to  be  ex- 
iued  by  the  usage  under  them  ;  and  the  jury, 
that  case,  may  interpret  the  charter  by  the 
usage,  yewetutl*  PUott  v.  Bradley,  2  El.  &  Bl. 
428,  n.  ;  16  Jar.  494. 

Contemporaneous  documents,  proceedings  in 
causes  relating  to  a  charter,  and  parol  testimony, 
may  be  resorted  to  in  order  to  explain  and  give 
to  the  charter  a  constructlcm,  but  not  to  contra- 
dict it.   Jjiuto*  School  T.  SearUU  S  Y.  ft  J.  330. 


A  by*Iaw  cannot  explain  a  doubtful  charter  ; 
if  tlierc  is  any  ambiguity  on  the  face  of  the- 
charter,  it  is  the  province  of  the  court  to  expound 
it.    Rfx  V.  Tu<^ker,  2  Selw.  N.  P.  1144. 

Where  a  company  was  incorporated  by  charter 
on  a  petition  referring  to  1  Vict,  c,  73,  but  the- 
charter  <Iid  not  mention  the  act : — Held,  that 
the  ])ersonal  liability  of  inilividual  members 
authorised  by  the  act  to  be  imposed  in  any 
charter  of  incorporation,  either  by  reference  to 
that  act  or  otherwise,  was  not  imposed  by  the 
mere  fact  that  powers  were  granted  by  the 
charter  which  could  not  have  been  granted  apart 
from  the  act,  in  the  absence  of  any  reference  to- 
the  particular  section.  Finni*  v.  Young,  6  W^ 
11,  577. 

The  charter  of  a  corporation  created  for  the 
purpose  of  regulating  the  trade  of  mavonry  in  and 
about  the  city  of  London,  provided  that  "  there- 
*ihall  or  may  be  four-and-twenty  or  more  ot  the- 
said  company  according  to  the  discrctiou  of  the 
master  and  wardens  for  the  time  being,  in 
manner  and  form  hereafter  in  these  presents- 
expressed,  to  be  named  and  chosen,  which  shall 
be,  and  shall  be  called  the  assistants,"  and  in  cas& 
of  vacancies  in  the  p«iBt  of  assistants  the  charter 
provided  that  then  and  so  often  it  shall  and 
may  be  lawful  to  and  for  the  master  and  wardens, 
and  the  remaining  part  of  the  assistants  which 
shall  then  survive  or  remain,  or  any  eight  of  them, 
at  their  wills  and  pleasures  from  time  to  time  to 
choose  and  name  one  or  more  other  or  others  of 
the  said  company,  to  be  assistant  or  assistants  : 
— Held,  that  it  was  obligatory  on  the  corporation 
to  always  have  at  least  twenty-four  assistants. 
WeU»  v.  Magom'  Co.  vf  London,  1  Cab.  k.  E.  621. 

Some  forms  prescribed  for  the  government 
of  a  corporation  may  be  imperative,  and  others 
dircctoty  only.  Fou  t.  ffarbottle,  3  Hare,  4S1. 

Sapplemental,  vhen  Innlid.] — In  order  to- 
stop  the  sealing  of  a  supplcuicntal  charter 
granterl  to  an  existing  corporation,  it  must  in 
general  be  shown  that  the  proposed  charter  is- 
contrary  to  taw,  or  that  no  proper  authority  for 
the  application  has  been  given,  or  that  eoia» 
personal  right  of  a  member  of  the  society  would 
be  wrongly  interfered  with.  Society  tf  AUofMyty 
ExpaHe,\.  H.  8  Ch.  163. 

Grant  of  Bevival.]  —  The  proclamation  of 
James  2,  in  the  fourth  year  of  his  reign,  for  re- 
storing corporations  to  their  ancient  charters, 
operated  (when  accepted)  as  a  grant  of  revival 
to  such  of  the  old  corporations  as  had  surreu- 
deral  their  corporate  franchises  to  Charles  J 
(but  which  surrenders  were  not  inrolle<l),  who- 
had  grantud  new  charters  ;  and  overturned  such 
new  charters,  yewling  v,  Franeit,  3  Term  Rep. 
189;  IR.  R.687. 

Acceptance,  j— The  constitution  ot  a  corpora- 
tion,  as  settled  by  an  act  of  parliament,  cannot 
be  varied  by  the  acceptance  of  any  charter  in- 
consisteut  with  it.  Rex  v.  Miller,  6  Term  Bep. 
268;  3  R.  R.  172. 

A  charter  granted  by  the  crown  to  a  corpora- 
tion cannot  be  partially  accepted,  whether  it  Is  a 
charter  of  creation,  or  granted  to  a  pre-existing 
corporation.  Bex  v,  WeHwood,  2  Dow  &  Clark, 
21 ;  4  Bligh  (s.8.)  213  ;  7  Bing.  1  ;  7  D.  ii  H. 
267  ;  4  B.  &  C.  781. 

Unless  it  should  appear  to  be  the  intention  of 
the  crown  that  the  grantee  should  have  theoptioa 
I  to  accept  in  part  and  iciect  in  put.  Ji. 
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Where  a  pereon  has  been  admitted  a  member 
of  a  corporate  company,  and  bos  acted  ns  snch, 
it  is  not  competent  to  him,  in  an  action  for  in- 
fringing by-uiw8,  to  dispute  the  acceptance  ot 
the  charter  by  a  majority  of  those  whom  it  in- 
corporated. Tobaccii-Pijie  Makers"  Co.  r.  Wvod- 
roffe.  6  D.  i;  R.  530 ;  7  B.  &  C.  838  ;  4  L.  J. 
(0^8.)  K.  B.  301. 

If  a  corporation  by  proscription  will  accept  a 
charter  limiting  the  corporation  to  a  less  number 
than  existed  by  custom,  the  corporation  will  be 
boand  by  that  acceptance,  and  no  subsequent 
vicious  custom  deiwirting  from  the  charter  nan 
aTaii.    Page  v.  Rex,  2  Kidgw.  P.  C.  502. 

Bnrrender  of.] — The  surrender  of  a  charter  is 
void  for  want  di  inrolment,  li:se  v.  Otbmrm, 
4  East,  327. 

Tslld,  until  Impeaohed.} — Where  the  charter 
fA  a  corporation  has  been  granted  with  certain 
terms  or  provisions,  and  the  charter  is  subsisting 
and  nnimpeached,  notwithstanding  it  might  be 
open  to  the  attorney -general  or  the  crown  to  take 
proceedings  for  setting  it  aside,  the  court  will 
still  deal  with  the  corporation  as  having  all  the 
rights  and  powers  of  an  existing  body.  Bobin- 
Mttn  Y.  Zoiuian  Hotpital  Governori,  10  Hare,  IS  ; 
22  Jj.  J.,  Ch.  754, 

II.  CORPORATE  BODY. 

Who  are.] — The  commissioners  of  the  treasury 
are  not  a  corporation.  WiUiaim  v.  Admiralty 
Lord*  Oimm'utionert,  11  0.  B.  421. 

A  charity  was  founded  in  the  twelfth  century, 
and  was  commonly  called  "  The  master,  brethren 
and  sisters  of  the  Hospital  ot  St.  John  the 
Baptist."  In  the  time  of  Charles  2,  the  master- 
ship uf  the  hospital,  and  tlie  Lindg  belonging  to 
it,  were  gninte*!  to  a  corporation.  The  leases  of 
the  hospital  lands  had  never  been  granted  by  the 
corporation  under  the  common  seal,  but  in  the 
lease  the  corporation  was  described  as  being  the 
master  of  the  hospital,  and  the  rents  were  re- 
served to  the  master,  brethren  and  sisters.  An 
information  was  filed  against  the  corporation,  and 
the  parties  appointed  trusteesof  the  estates,  under 
the  5  &  6  WilL  4,  c.  76,  to  .ascertain  the  charity 
lands,  and  to  have  a  scheme  for  the  regulation  of 
the  charity ;  to  which  information  the  msster, 
brethren  and  sisters  of  the  hospital  were  not 
made  parties  as  a  corporate  body : — Held,  that 
they  did  not  form  a  corporate  body  ;  and,  con- 
sequently, an  objection,  that  they  ought  to  have 
been  made  parties  to  the  information  as  a  cor- 
poration, was  not  snstaincd.  AU.-Oen.  y.  Chtt- 
ter  Corpitration,  1  Hall  &  Tw.  46. 

See  Saifortl  Curporatioa  v.  Laneatliire  County 
Gmneil,  60  L.  J.,  Q.  B.  676  ;  25  Q.  B.  D.  384  : 
63  L.  T.  409. 

Where  by  the  statutes  under  which  river  con- 
SOTators  acted,  they  were  to  take  land  by  suc- 
cession : — Held,  that  they  were  created  a  cor- 
poration by  implication.  Tvn^  (imgereatnm  v. 
Ash,  10  B.  &  0.  34i) ;  8  L.  J.  (o.S.)  K.  B.  226. 

Where  a  statute  vests  property  in  commis- 
sioners and  their  successors,  they  are  a  corpora- 
tion by  impUcatlon.  Sower V.  GriMth.lGw.lL. 
MO,  Ir. 

A  question  was  raised  in  this  case  upon  peti- 
tion whether  certain  trustees,  appointed  nnder 
an  act  of  parliament  for  inclosing  a  piece  of 
land,  were  to  execute  conveyances  in  their  own 
names,  or  as  a  corporate  body.   The  coart  held 


that,  although  the  act  did  not  expressly  consti- 
tute them  a  corporation,  yet,  as  the  trusts  to  be 
executed  were  to  continue  for  an  unlimited  time, 
the  trustees  must, by  the  very  constitution  of  the 
body,  and  the  powera  given  them,  be  taken  to 
be  a  corporation.  Xewpitrt  ifarsh  Trusteet,  Ex 
parte,  16  Bim.  346 ;  18  L.  J.,  Ch.  49 ;  12  Jur. 
932. 

Goardians  of  the  poor  held,  by  reason  of  the 
provisions  in  the  act  appointing  them,  to  consti- 
tute a  corpoi-ation,  at  all  events  for  the  purpose 
of  being  sued  in  the  name  of  their  treasurer  for 
the  time  being  in  respect  of  a  liability  incurred 
by  their  predecoisors  in  office.  Jefferui  v.  fiurr, 
2  B,  &  Ad.  8H3  ;  1  L.  J.,  K.  B.  28. 

Semble,  that  charchwardcns  and  overseers, 
having  no  corporate  seal,  have  no  power  to  exe- 
cute a  power  of  attorney,  authorising  a  party  to 
continue  to  receive  the  dividends  of  stock,  not- 
withstanding fluctuations  in  the  number  and 
identity  of  the  membsrs  of  the  corporation. 
Annesleij,  Ex  parte,  2  Y.  &  ColL  360  :  $  L.  J. 
Ex.  Eq.  81. 

See  Farniral  v.  Coottihtj  coL  636. 

Bights  by  Prescription.]— A  company  by  pre- 
scription may  have  more  than  one  corporate  niune. 
Shrewsbunj  v.  Hurt,  1  Car.  &;  P.  113. 

A  company  by  prescription  and  by  custom  may 
comiiel  all  of  their  trade  to  become  members. 

As  to  what  is  sufficient  prim&  focie  evidence 
that  a  corporation  is  immemoriaL  Jenkint  t. 
Bartey,  6  Tyr.  871 ;  1  Gale,  454. 

Yijdesoription.] — A  misdescription  of  a  cor- 
poration, in  omitting  the  name  of  the  founder,  ia 
a  conve^nce  of  part  of  its  estate  for  the  redemp- 
tion of  the  land  tax,  is  immaterial;  and  if  it  had 
been  m.iterial,  it  would  have  been  cared  by  64 
Geo.  3,  c.  173,  s.  12.  Croydon  Hotpital  v.  Farley, 
2  Marsh.  174  ;  6  Taunt.  467. 

Hame.] — Where  a  corporation,  declaring  in  aa 
action  by  their  modem  name,  stated  that  the 
citizens,  &c.,  were  from  time  immemorial  incor- 
poratcd  by  divers  names  of  incorporation,  and  at 
the  time  of  making  the  indenture  A.,  declared 
on,  were  known  by  a  certain  other  name,  by 
which  A.  granted  to  them  a  certain  water-course, 
and  covenanted  for  quiet  enjoyment: — Held, 
that  the  deed  granting  the  water-course  to  them 
by  such  name  was  evidence  as  against  the  defen- 
dant, who  claimed  under  that  grantor,  that  the 
corporation  was  known  by  that  name  at  the 
time,  upon  an  issue  taken  on  that  fact.  Carlitlo 
T.  admire,  8  East,  487  ;  9  K.  B.  491. 

Judicial  Cognlsuu*.]— Where  a  corporatfoD 
declares  in  an  action  in  the  name  by  which  it  is 

incorporated  by  act  of  parliament,  the  court  ia 
bound,  even  after  verdict,  to  notice  that  it  is  a 
corporation.  Chvrch  v.  Iiupcrlal  Gaslight  and 
Coke  Co.,  3  N.  &  P.  85  ;  6  A.  &  E.  846  :  1  W 
W.  &  H.  137  ;  7  L.  J.,  Q.  B.  118. 

Proof  of  A^nffats  Corporation.]— To  prove 
the  existence  of  au  a^egate  corporation,  con- 
sisting of  different  trades,  eutries  of  admission 
into  the  separate  trades,  as  "into  the  company  of 
carpenters,  into  the  company  of  plasterers,"  are 
evidence  to  be  left  to  the  jury.  Carpenter^  Co 
v.  Uayward,  X  Dougl.  374. 

Powen  e^jored  by.]— in  oui  oftlnlon  tha 
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power  of  a  corporation  estjiblishcd  for  certain 
specified  purposes  must  depend  on  what  those 
purposes  are,  and  exce[it  so  far  as  it  has  express 
powers  given  to  it,  it  will  have  such  powers  only 
as  are  necessary  for  the  purjwwe  of  enabling  it  in 
a  reasonable  an<l  proper  way  to  discharge  the 
duties  or  fulfil  the  purposes  for  which  it  was 
constituted.  Per  cur.  Iteij.  t.  Heed,  49  L.  J., 
Q.  B.  600  ;  6  Q.  B.  D.  483,488 ;  12  L.  T.  835  ;  28 
W.  R.  787  ;  44  J.  P.  63*-C.  A. 

A  lay  corporation  may  incorporate  new  mcm- 
bera  if  it  do  not  abuse  it«  power,  Att.-Gen.Y. 
Talbot,  \  Ves.  78. 

A  corporation  haring  accepted  a  charter,  em- 
powering the  body  tliereaftcr  to  elect  persona  in 
the  room  of  sucli  members  as  should  die  or  be 
ditif ranch  ised,  cinnot  elect  any  persons  except 
there  be  vacancies  by  such  events.  Pa^e  v.  Rex, 
2  Kidgw.  P.  C.  445. 

Ai  to  tlie  Construction  of  Fowers  to  make  and 
levy  Batea  given  to  CommiinoMrt  ineorporated 
-nnder  Draiiu^e  Acta.  ] — Sec  Peg.  v.  Selb>j  Dam 
Committimtert,  and  Jieg.  v.  Tramore  Draimge 
Board,  cd.  033. 

How  Poven  exereiied.]— Where  a  certain 
number  are  incorporated  a  major  part  of  them 
may  do  any  corpomte  act,  tlunifrh  nothing  be 
mentioned  in  the  charter.  Att.-Gfn  v.  Danj,  2 
Atk.  212  ;  West's  Rep.  t.  Hardwicke,  121. 

It  is  not  necessary  that  every  corporate  act 
should  be  under  the  seal  of  the  corporation. 
/*. 

Whether  a  corporation  consisting  of  numerous 
govemora  would  be  bound  by  the  acquiescence 
of  some,  standing  by,  permitting  expenditure, 
&c.,  qucere.  Mach«r  v.  Fonndl'mg  l/onuital,  1 
Ves.  &  B.  188. 

The  act  of  the  majority  of  a  corporation  is  in 
general  considered  as  the  act  of  the  whole. 
Therefore,  where  an  act  of  parliament  empowei-ed 
s  corporate  body  "  at  any  meeting  at  which  not 
less  than  thirteen  should  be  present,  by  writing 
nnder  their  hands,  to  appoint  a  tren-iurcr"  : — 
Held,  that  an  appointment  siqnoil  by  twelve,  at 
a  meeting  of  seventeen,  was  valid.  Curti'  v. 
Kent  WateruHirlu  Co.,  5  L.  J.  (O.S.)  M.  C.  lOG ; 
7  B.  &  C.  816. 

Where  a  power  of  doing  corporate  acts  is  not 
flpccially  delegated  to  particular  menibere,  the 
general  mode  i."*  for  the  members  to  meet  on  the 
charter  days,  and  the  major  part  who  are  present 
to  do  the  act.   Sex  v.  Varlo,  Cowp.  248. 

Tlic  crown,  by  letters  patent,  granted  full 
power  to  the  master  and  w-anlens  of  the  corpora- 
tion of  bakers  (there  being  four  wardens),  by 
themselves  and  llieir  deputy  or  deputies,  to  over- 
look and  correct  tlie  trn<Ie  of  leaking: — Held, 
that  the  master  and  one  warden  could  not  justify 
entering  the  house  of  a  baker  to  overlook  breail ; 
for  if  they  acted  as  principals,  they  did  not 
amount  to  a  majority  of  pci'^sous  to  whom  the 
power  was  given  :  and,  if  Iiiey  acted  as  deputies, 
they  were  bound  to  chow  that  they  weie  ap- 
pointed by  the  majority.  Conk  v.  Lvvdajid,  2  K 
&  P.  31  ;  5  It.  11.  Jj33. 

In  general,  where  the  a<irrtwson  of  a  vicarage 
Is  in  a  corporate  body,  the  right  of  noniinatifm  is 
in  the  whole  body  ;  and,  in  cases  of  disiiutc,  the 
majority  will  bind  the  wlmlc.  Itrg.  v,  Kfiidall, 
1  Q.  B.  366  ;  10  L.  J.,  Q.  I!.  V.\7. 

Where  certain  acts  of  a  cnrpomlion  are  to  be 
performed  at  a  special  meeting  of  the  meriibci-s  I 
of  that  corporation,  alt  the  persons  entitled  to  be  1 


present  theieat  must  be  summoned,  if  they  are 
within  a  reasonable  summoning  distance.  Sutjftk 

V.  Barley,  2  fl.  L.  Caa.  78S. 

The  omission  to  summon  any  one  so  entitled 
renders  the  acts  done  at  such  a  meeting,  in  bis 
absence,  invalid.  lb. 

When  duly  met,  corporate  acts  may  be  done  by 
the  majority  of  those  constituting  the  meeting. 
Rex  V.  Jtonday,  Cowp.  630. 

nr.  COKPOBATE  PROPERTY. 

Miaapplioation  of  Funds.] — A  corporation  can 
act  in  any  ordinary  matter  of  business  in  the 
manner  in  which  an  individual  conducting  the 
same  kind  of  business  can  act,  and  there  is 
therefore  nothing  illegal  or  ultra  vires  in  an 
association  incorporated  1^  royal  charter  de- 
fending their  servant  in  an  action  for  libel  in 
respect  of  matter  published  by  the  servant,  if 
the  matter  complained  of  was  published  in  the 
usual  course  of  their  business,  and  such  an  appli- 
cation  of  their  funds  is  not  forbidden  by  their 
charter.  Breay  t.  Royal  Jiritith  Nuraet  Atta- 
eiathn,  66  L.  J..  Ch.  r>s7  ;  [1897]  2  Ch.  272  ;  76 
L.  T.  735  :  4(J  W.  R.  86— C.  A, 

The  governing  Ixxiy  of  a  corporation  which  is 
in  fact  a  tra<iing  partnership,  cannot  in  general 
use  the  funds  of  tiie  community  for  any  jmrpose 
other  than  those  for  which  they  are  constitntetl ; 
whether  that  governing  body  is  exclusively 
directors,  or  a  council  general,  or  the  majority  at 
the  general  meeting  of  the  company.  Phkering 
v.Sieplieiuion.n  L.  J.,Ch.493;  L. K.  14 £q. 322  ; 
26  L.  T.  608  ;  20  W.  R.  654. 

Therefore  the  special  lowers  given  cither  to 
the  directors  or  to  a  majority  by  the  statutes  or 
otlier  constituent  documents  of  the  association, 
arc  always  to  be  construed  as  subject  to  a  para- 
mount and  inherent  restriction,  that  they  are  to 
}>c  exercised  in  subjection  to  the  special  purposes 
of  the  original  bond  of  association.  That  ia  not 
a  mere  canon  in  the  English  municipal  law,  but 
a  great  and  broad  principle,  which  must  be  taken 
(in  the  absence  of  proof  to  the  contrary)  as  part 
of  any  given  system  of  jurisprudence.  lb. 

Copyhold.] — A  corporation  cannot  hold  land 
by  copy  of  court  roll,  AU.-Geu.  v.  Letcin,  C.  P. 
Cooiwr,  54. 

On  Dissolution.] — If  lands  are  given  to  a  cor- 
(M>rate  body,  and  it  is  dis.solved,  they  will  revert 
to  the  donor,  and  not  escheat.  Att.-GcR,  v. 
6Wvr  iLord),  9  Mod.  226. 

Deriie.]— Estate  devised  to  a  body  corporate, 
which  cannot  take  by  the  Statute  of  Mortmain, 
in  trust  to  sell  land  and  apply  the  )>roceetls  for 
pci-soiis  competent  to  take  ;  thoupli  the  devise 
of  the  legal  estate  is  void  at  law,  yet  the  tmsts 
shall  not  be  defeated  ;  the  heir-at-law  therefore 
considercil  as  a  trustee  for  the  purpose.  Sonify 
v.  Cloi'kmakert'  Co.,  1  Bro.  C.  C.  81. 

A  devise  to  a  corporation  for  its  own  purposes, 
although  void  ut  I.iw,  is  good  in  equity.  Inrur- 
pirrated  Socicti/  for  Prolcitant  Hchools  v.  Rich- 
ardt,  1  Dr.  hi  War.  258 ;  1  Cou.  &  L.  68  ;  Sau.  ft 
Sc,  5->9. 

Where  a  person  gives  a  debt  by  will  to  a  cor- 
iwration,  it  vcKts  in  them  in  law,  and  they  may 
recover  it  in  the  ecclesiastical  court.  Att.-Gcn. 

V.  Pijlr,  1  Atk.  435. 

Commisaionen  loootporatsd  under  Drainage 
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Aet— Fovsr  to  iuk«  Bate  to  ntUfy  Judg- 
ment.]— Certain  conunissioDers'were  iDcorporated 
under  a  Drainage  Act  (48  &  49  Vict,  c.  185),  for 
the  parpose  of  cxccating  and  maintaining  cer- 
tain drainage  works.  By  s.  38  oC  the  act,  the 
ooeta  of  and  incidental  to  the  taking  over  and 
enlsif^ing,  repairing,  renewing,  or  cleansing  in 
the  first  instance  of  any  drains  and  works  inci- 
dent  to  drainage  works,  were  to  be  borne  by  the 
owners  of  lands  in  certain  specified  proportions, 
providetl  that  the  total  amount  to  be  expen<led  [ 
nnder  the  powers  of  the  act  should  not  exceed 
16,000/.  Section  40  provided  that  fourteen  <lay8 
before  every  annual  general  meeting  the  com- 
missioners were  to  have  estimates  prepared  of  all 
the  moneys  required  to  meet  the  claims  for  the 
ensuing  year,  such  estimates  to  show  in  separate 
items,  among  others,  the  amount,  if  any,  for 
constructing  new  works,  and  also  the  costs  of 
carrying  out  the  objects  of  the  act ;  and  s.  41 
provided  that  to  provide  for  so  much  of  the 
"expenses  aforesaid"  as  were  properly  charge- 
able out  of  the  rates  for  the  current  year,  the 
commissioners  were  to  make,  within  a  month 
after  such  meeting,  one  rate  for  the  owners  and 
another  for  the  occupiers  of  lands  in  accordance 
with  Bncb  estimates.  The  plaintiff  obtained 
judgment  In  an  action  brought  against  the  com- 
missioners  for  damages  for  injury  caused  to  his 
property  by  the  negligence  of  their  servants  in  con- 
structing certain  new  works.  The  commissioners 
bad  raised  and  expended  the  whole  of  the  15,000/. 
which  they  were  authorised  under  the  act  to 
expend  on  the  initial  execution  of  the  drainage 
works,  and  had  no  goods  on  which  execution 
could  be  levied  to  satisfy  the  plaintiff's  judg- 
ment : — Held,  that  s,  38  did  not  limit  the  pro- 
visions of  ss.  40  and  41,  and  that  the  plaintiff's 
claim  being  in  respect  of  the  construction  of  new 
worka  within  s.  40,  the  commissioners  had  power, 
under  ee.  40  and  41,  to  make  and  levy  a  rate  to 
satisfy  the  judgment  which  had  been  obtained 
against  them.  Iteg.v.Selby  Ham  Commiuiomrt, 
«1  L.  J„  Q.  B,  372  ;  [1892j  1  Q.  B,  348 ;  66  L.  T. 
17;  66  J.  P.  366— C.  A. 

A  contractor  who  obtained  a  judgment  against 
a  drainage  board  for  extra  works,  executed  b^ 
him  nndcr  agreement  with  the  hoard,  applied  for 
a  mandaroos  to  compel  the  board  to  levy  a  rate 
to  satisfy  the  amount  of  the  judgment : — Held, 
that  the  mandamus  6houl<i  be  refused,  as  rates 
were  leviable  by  the  boanl  for  the  maintenance 
of  works  only,  and  not  for  their  construction. 
Reg.  V.  TramTe  Drainage  Board,  30  L.  R.,  Ir. 
329. 

IT.  RIOHTS  AND  LIABHJTIES  OF 
COBPOItATORS. 

-A  member  of  an  incorporated  company,  enter- 
ing into  a  contract  with  the  company,  must  be 
deemed,  in  respect  of  that  contract,  a  stranger. 
mU  V,  Manchester  Watfricorlu  Co.,  2  N.  iL  M. 
573  ;  6  B.  &  Ad,  866  ;  3  L.  J.,  K.  B.  19. 

Corporators  are  not  individually  answerable 
for  acts  done  in  their  corporate  capacity,  from 
which  detriment  happens  ;  at  least  not  without 

Sroof  of  malice.   Ilarman  v.  Tappenden,  1  East, 
S$  ;  3  Esp.  278  ;  6  B.  K  34U.   S,  P.,  Rex  v. 
WadJum  College,  1  East,  560,  n. 

The  court  will  not  grant  a  criminal  informa- 
tion against  the  members  of  a  corporation  for 
the  misapplication  of  the  corporation  money. 
Her  V.  Watton,  2  Term  Rep.  199  ;  1  R.  B,  4C1. 
The  individtial  members  of  a  corporation  at 


common  law,  which  is  seised  in  fee  simple  of 
freehold  lands,  have  no  estate,  either  legal  or 
equitable,  in  those  lands  or  any  part  of  them,  so 
as  to  confer  the  franchise  for  a  county,  albeit 
their  individual  shares  in  the  profits  derived  by 
the  corpOTBtion  from  and  oat  of  wch  Iiuids  ex- 
ceed 40«:  annually.  Aeland  v.  LewiM,  I  K.  ft  O. 
334  ;  9  C.  B.  (11.8.)  32  ;  30  L.  J.,  C.  P.  29 ;  7  Jut. 
(N.S.)21  ;  3  L.  T.  472  ;  9  W,  R.  123. 

Where  a  company  was  incorporated  by  charter 
on  a  petition  referring  to  I  Vict,  c,  73,  but  the 
charter  did  not  mention  the  act: — Held,  that  the 
personal  liability  of  individual  members  autho- 
rised by  the  act  to  be  impoBC<l  in  any  charter  of 
incorporation,  either  by  reference  to  the  act  or 
otherwise,  was  not  imposed  by  the  mere  fact 
that  powers  were  granted  by  the  charter  which 
could  not  have  been  granted  apart  from  the  act, 
in  the  absence  of  any  reference  to  the  act  itself 
FinnU  v.  Young,  6  W.  R.  677. 

Gontraflt  by  Ohiinlivmra«if— Proriio  it^:»- 
tiving  personal  UabiliQr  TOid.]— See  Fumi*^ 

V,  Cootttbt,  coL  656. 

T.  AMOTION  OF  COIIPORATOBS. 

See  ea»e$,  ante,  A.  Ill,  (col.  .'i81.) 

By-law  giving  Power  of  Amotion  for  Jut 
Causa,  good,]— See  Ilex  v.  Itichardton,  coL 
649. 

Aicorporation,  whether  eleemosynary  or  other- 
wise, has  power  to  amove  a  member  for  sufficient 
cause,  and  will  not  be  restrained  by  injunction 
from  holding  an  inquiry  into  the  conduct  of  a 
member,  and  expelling  him  if  it  thinks  fit,  Th& 
remedy  of  a  member  aggrieved  by  such  proceed- 
ing is  by  visitation  or  mandamus  in  the  respective 
cases  of  elcemosraary  and  civil  corporations. 
Bex  V,  Rickardsm  (I  Burr.  537)  followed.  The 
same  principle  applies  where  the  amoved  person 
is  aUo  an  oQicer  of  the  corporation.  O  Gradg  v. 
Mereert'  Ifotpital,  19  L.  B.  Ir.  350. 

As  to  BamoTliig  a  Xanber  witlioat  Haaring- 

him.]— See  Reg.  v.  Saddlert'  Of.,  10  H.  L.  Cas. 
404,po8t,  cols.  660,  651. 

VI,  RIGHT  TO  SUE. 

For  Penalties— Common  Informer,]— A  corpora- 
tion cannot  sue  for  penalties  as  a  common  in- 
former unless  expressly  authorised  by  statute. 
St.  LeoHardt,  Shoreditek,  Ovardiant  v.  Frank- 
lin, 47  L.  J.,  C.  P.  727  ;  3  C.  P.  D,  877 ;  39  L.  T. 
122  ;  26  W.  R.  882. 

Where,  therefore,  by  a  local  act  penalties 
were  imposed  for  selling  one  sort  of  coal  for 
another  within  twenty-five  miles  of  the  General 
Post  Office,  and  the  penalty  was  recoverable  by 
the  "  person  or  persons  who  shall  inform  or  sue 
for  the  same"  :— Held,  that  a  corporation  could 
not  sue  for  the  penalty,  lb. 

 For  Half  of  Penalty  Becorered- Proof,] 

—By  6  &  6  Will.  4,  c,  76,  s.  48,  an  overseer 
neglecting  to  sign  the  burgess  list  of  a  borough 
is  liable  to  a  penalty  of  502.,  to  be  recovered 
by  any  person  suing  within  three  calendar 

months ;  and  the  money  so  recovered,  after 
payment  of  the  costs  and  expenses  attending  the 
recovery,  is  to  be  paid  and  apportioned,  one 
moiety  to  the  pei-son  suing,  the  other  moiety  to. 
the  treasurer  of  the  borough.   The  defendant 
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recovered  a  penalty  agninRt  an  ovcmccr,  with ' 
taxed  costs  as  between  pnrty  and  party,  and 
received  the  amount : — Held,  that,  in  an  action 
against  the  defendant  by  the  corporation  for 
money  had  and  received,  it  was  sufficient,  prim& 
facie,  for  the  cori>oration  to  prove  the  recovery 
and  receipt  of  the  penalty  and  the  taxed  costs  ; 
and  that,  in  default  of  proof  by  the  defendant  of 
extra  expenses,  the  corporation  was  entitled  to  a 
verdict  for  half  the  penalty.  JIarwieh  Corpora- 
tion V.  Gant,  bulk  Bl.  182 ;  1  Jur.  (K.S.)  708  ; 
S  W.  R.  493. 

To  Support  Kemben'  Eight».]— A  corporation 
may  join  in  a  suit  to  establish  a  claim  of 
exemption  on  behalf  of  its  individual  members. 
LottdoH  City  V.  Liverpool  Corporation,  S  Anstr. 
738. 

Abatement  of  Suit.] — A  suit  by  a  corporation 
does  not  become  defective  on  the  death  of  some 
of  the  members;  otherwise  of  a  suit  by  the 
members  in  their  individual  character.  Black' 
Ivm  T.  Jfpton,  3  Swan.  138. 

To  Mt  aside  Aots  done  in  its  Nam?.]— A  cor- 
poration may  institute  a  suit  for  setting  aside 
transactions  frniidulent  against  it,  although 
carried  into  effect  in  its  name  by  members  of  the 
ffovcming  body  ;  and  that  right  is  not  affccte<l 
by  the  attorney-general  having  also  ix>wcr  to  call 
in  question  such  transactions.  Att.-Gen.  v. 
WiUott,  Cr.  &  Ph.  1  ;  10  I-  J.,  Ch.  53 ;  4  Jur. 
1174.  Andtce  0  Sim.  30  ;  7  L.  J.,  Ch.  76  ;  1  Jur. 
«!tO. 

Tor  loH  of  Xonopoly  of  Qnatliiff  D^net— 
Suit  mnst  be  by  Corporatioii.] — A  member  of  a 
corporation  cannot  institute  a  suit  against  the 
governing  body  of  the  corporation  unless  there  is 
jilflo  an  infringement  of  a  personal  or  a  pro- 
prietary right,  or  an  injui^-  to  him  as  an  in- 
^vidual.  It  most  be  by  the  corporation  itself, 
or  by  information  by  the  attorney -general  if  it  is 
for  an  injury  to  the  public.  McCormae  v. 
Queen't  Univn-tUy,  16  W.  E.  733.  And  see 
Prettney  v.  Colchester  Corporation,  61  L.  J., 
Ch.  805  ;  21  Ch.  D.  HI. 

The  loss  of  a  monopoly  of  nnirerBity  degrees  is 
not  a  personal  injury.  lb. 

For  Idbel.] — ^A  corporation  may  maintain  an 

miction  of  libel  in  respect  of  a  statement  reflect- 
ion on  its  character  in  the  conduct  of  ita  business 
;witliout  proof  of  special  damage.  South,  Hetton 
Coal  Co,  v.  Xorth'Etuittrm  New$  Atsoetatio/t, 
fiS  L.  J.,  Q.  B.  293  ;  [1894]  1  Q.  B.  133  j  9  R. 
240 :  69  L.  T.  844  ;  42  W.  B.  322 ;  S8  J.  P.  196— 
<3.  A. 

A  municipal  corporation  cannot  maintain  an 
action  for  libel  in  respect  of  a  letter  charging  the 
■corporation  with  corruption,  for  it  is  only  the 
individuals,  and  not  the  corporation  in  its  cor- 
porate capacity,  who  can  be  guilty  of  such  an 
■offence.  Manchester  Corporation  v.  Williams, 
■60  L.  J.,  Q.  B.  23  ;  [1891]  1  Q.  B.  94  ;  63  L.  T. 
805  ;  89  W.  B.  302  ;  54  J.  P.  712. 

A  company  incorporated  under  19  &  20  Vict.  c. 
-47,  may  maintain  an  action  for  a  libel  calculated 
to  injure  the  company  ;  and  it  is  no  answer  that 
the  defendant  is  a  sbaieholder  in  the  company. 
Metropolitan  Saloon  Omnibtu  Co.  t.  Saiokins, 
4  H.  &  N.  87  ;  28  L.  J.,  Ex.  201  j  B  Jur. 
326  ;  7  W.  R.  265. 

The  governing  body  of  a  corporatioD,  which  is 


in  facta  trading  partnership,  caqnot  in  general 
use  the  funds  of  the  c«mimuuity  for  any  punxwo 
other  than  those  for  which  they  arc  constituted. 
The  costs  therefore  of  a  prosecution  for  libel  are 
not  proi>erly  payable  out  of  the  assets  of  the 
company.  Pickcrittg  v.  SfepJienson.  41  L.  J.,  Ch. 
4<)3  ;  L.  R.  14  £q.  322  ;  26  L.  T.  COS  ;  20  W.  R. 
654. 

In  NaaiM  of  Individual  Hembert.]— tJpon  a 
bill  filed  oi'iginnlly  in  the  individual  names  of  a 
conwration,  adding  their  corporate  character, 
and  in  abatement  a  bill  of  revivor  in  their  cor- 
l)0rate  name  only,  demurrer  for  want  of  privity 
overruled  ;  the  naming  of  individuals,  where  the 
proceeiling-<>  purimrt  to  be  in  acorporate  character, 
and  the  corporate  names  are  added,  is  mere 
surplusage.  Jl'alher  v.  Warden  Chris's  CoHege^ 
I  BU.  (N.8.)  9. 

Of  Foreign  Corpiffatiini  in  Corporate  Hame.] — 

A  cor|>onition  instituted  by  foreigners  in  ac- 
cordance with  the  laws  of  tiieir  cotmtry  may  sne 
in  this  country  by  their  corporate  name.  And 
if  the  name  by  which  they  have  declared  be  not 
directly  consistent  with  the  one  Bpecificl  in  the 
charter,  proof  that  they  arc  the  same  company  is 
a  sufficient  answer  to  tlie  objection.  Xattottal 
Bank  of  St.  Charles  v.  De  Bernalei,  1  K.  &  U. 
193  ;  1  Car.  &  P.  569. 

Action  by  Company  in  Hame  of  Treasurer 
referred — Non-Ferformanoe  by  Company  of 
Award — ^Attachment  against  Treamrer  refoied 
— Kandamns  to  pay.] — Sfo  Corpe  v.  Glyn^  1 
L.  J.,  K.  B.  272,  ante,  col.  CU3. 

As  to  Kght  to  Sne  on  Contrsoti.]— ^  eases^ 

post,  B.  X.  (col.  653.) 

VII.  LIABILITY  TO  BE  SUED. 

For  Libel.] — A  count  against  a  railway  com- 
pany, being  a  corimration  aggregate,  for  a 
malicious  lihel,  is  good,  for  a  corporation  aggre- 
gate may  well,  in  its  coqwrate  capacity,  cause 
the  publication  of  a  defamatory  statement  under 
such  circumstances  as  would  imply  malice  in  law 
sufficient  to  support  the  action.  Wliitefield  v. 
S.  E.  By.,  El.  Bl.  4:  EL  116  ;  27  L.  J.,  Q.  B.  229  ; 

4  Jur.  (N.  8.)  688  ;  6  W.  R.  545, 

QuEere,  whether  a  corjiorotion  can,  through  its 
servants,  be  guilty  of  actual  malice,  yevill  v. 
Fhie  Arts  and  General  Insurance  Q).,  64  L.  J., 
g.  B.  681  ;  [18951  2  Q.  B.  156 ;  14  B.  587  ;  72 
L.  T.  626  ;  59  J.  P.  371— C.  A. 

For  Acti  Contrary  to  Law.]-^  corporation  is 
not  liaUe  for  acts  contrary  to  law,  of  which  their 

attorney  may  be  guilty  in  conducting  legal  pro- 
ceedings,   H/ghiffton  V.  LU'hjicld  Corporation, 

5  El.  t  Bl.  100  i  24  J.,  Q.  B.  360 ;  I  Jur.  (HA) 
908. 

For  lEiifbasance  by  Serranto.]  —A  corporation 

aggregate  may  be  liable  to  an  action  for  inten- 
tional acts  of  misfeasance  by  its  servants,  pro- 
vided the  acts  are  sulSciently  connected  mth 
the  scope  an<l  action  of  its  incorporation.  Green 
V.  London  General  Omnibus  Co.,  7  C.  B.  (N.8.) 
290 ;  29  L.  J.,  C.  P.  13  ;  6  Jur.  (N.a)  228  ; 
1  L.  T.  95  i  8  W.  E.  88. 

Therefore,  in  an  action  against  a  company 
established  for  conveying  passengers  by  omni- 
boses  in  the  streets  of  Londcm,  charging  that 
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the  companr  its  scrrants,  ■wrongfully,  vexa- 
tioosly  and  maliciously  did  certain  acts  (describ- 
ing thoni)  wiiii  a  view  to,  and  wliich  in  the 
result  did,  obstruct  and  annoy  the  plaintiff  in  the 
conduct  of  a  Bimilar  trade  : — Held,  that,  as  the 
acts  complained  of  were  connected  with  the  ob- 
ject and  purpose  for  which  the  company  was 
incorporated,  the  company  was  responsible.  lb. 

For  fraadolently  Trading  in  ]7am»  of 
Mother.] — Qujere,  if  an  action  will  lie  against  a 
trading  corporation  for  fraudulently  carrying  on 
a  business  under  the  same  name  as  tliat  under 
which  another  traded,  in  onlcr  to  induce  persons 
to  beUeve  that  the  business  of  both  was  the 
same.  Laicstm  v.  Bank  of  London.  18  C.  B.  84  ; 
25  L.  J.,  C.  P.  188  ;  2  Jur.  (k.8.)  716  ;  4  W.  R. 


Tor  Acts  of  Agent« — Scienter.] — With  respect 
to  questions  of  scienter,  there  is  no  difference  be- 
tween a  corporation  and  an  individual ;  and 
whatever  is  notice  to  a  person  competent  to 
receive  it  is  notice  to  the  corporation.  iStilrg  v, 
Cardiff  Steam  yaviffation  Co.,  33  L.  J.,  Q.  B.  310  ; 
10  Jur.  (S.S.)  1199  ;  10  L.  T.  844  ;  12  W.  R. 
lOSO. 

A  petBon,  innocently  and  without  negligence, 
went  on  to  the  premises  belonging  to  a  corpora- 
tion, where  he  was  liitten  hy  a  dog  which  was 
chained  in  a  place  in  which  it  could  not  be  seen  ; 
the  dog  had  previously  bitten  a  person,  as  was 
known  to  some  of  the  servants  of  the  corporation, 
but'those  servants  had  no  control  over  its  all;iirrf, 
or  over  the  dog : — Held,  that,  assuming  tlie  cor- 
poration Imew  the  dog  was  a  mischievous  one, 
and  accnstomed  to  bite,  the  corporation  would  bo 
liable  in  an  action  brought  by  the  person  bitten  ; 
but  that  there  was  no  evidence  to  show  that  the 
corporation  had  such  knowledge,  and  that,  in 
the  absence  of  such  evidence,  the  auction  was  not 
maintainable.  Jb. 

Tor  Talae  Imprlio]uiient.J — A  railway  com- 
pany, though  a  corporation,  is  liable  in  an  action 
for  false  imprisonment,  if  that  imprisonment  is 
committed  by  Its  authority  ;  such  authority  neetl 
not  be  under  seal,  but  it  lies  upon  the  plaintiff  to 
give  evidence  justifying  the  jury  in  finding  that 
the  persons  actually  imprisoning  him,  or  some  of 
them,  had  authority  from  the  company  to  do  so. 
Goffy.  G.  N.  Ity.,  3  EL  &  El.  672  ;  80  L.  J.,  Q.  B. 
148  ;  7  Jur.  (K.8.)  286  ;  3  L.  T.  850.  See  Eatten 
Countiet  Sy.  v.  Brown,  infra. 

ForlEalioiomProi«eiitioii.]— An  action  for  a 
malicious  prosecution  cannot  lae  bronght  against 
a  corporation,  as  such  an  action  requires  the  ex- 
istence of  malice,  and  a  corporation  cannot  have 
malice.  Per  Alderson,  B. :  Steceiit  v.  Midland 
Covntir*  By.  10  Ex.  352  ;  2  C.  L.  K.  1300  ;  23 
L.  J.,  Ex.  328  ;  18  Jur.  932.  But  see,  as  to  this 
«asc,  Bank  of  2few  South  Wale$  v.  Oioston, 
L.  J.,  P.  C.  25  i  4  App.  Cas.  270 ;  40  L.  T.  500  ; 
and  Edwarda  r.  lUiktand  Sy.,  infra. 

A  man  was  arrested  on  a  warrant  issued  on 
the  Bwom  intonnation  of  an  officer  employed  by 
an  incorporated  railway  company  on  a  charge 
•of  theft ;  he  was  taken  before  a  magistrate  and 
remanded  for  a  week  at  the  request  ot  an  attorney 
■employed  by  the  company ;  ne  was  ultimately 
discharged.  At  the  trial  of  an  action  for  mali- 
cious prosecution,  the  plaintiff  denied  that  he 
was  guilty  of  the  theft ;  and  the  judge  uon- 
auitcd.  The  company  was  a  corporation  aggre- 


gate :— Held  (per  Kelly,  C.B.,  and  Cleasby.  B.). 
that  the  nonsuit  was  wrong ;  and  per  Bram- 
well,  B.,  that  the  nonsuit  was  right ;  and  that 
no  action  for  malicious  prosecution  would  lie 
against  the  railway  company,  for  a  corporation 
aggregate  is  in  law  incapable  of  acting  mali- 
ciously. Sei^erson  v.  Midland  By.,  24  L.  T.  881 : 
20  W.  B.  23. 

An  action  for  malicious  prosecution  does  not  lie 
against  a  corporation  aj^r^te,  a  corporation 
aggregate  being  incapable  ot  malice  or  motive. 
Abrathv. yort/i-Sa^m  Sjf.,  56  L.J.,  Q,  B.457  ; 
11  App.  Cas.  247  ;  66  L.  T.  63;  50  J.  P.  65»— Per 
Bramwell,  Lord. 

An  action  for  a  malicious  prosecution  will 
lie  against  a  corporation.  Steremt  v.  Midland 
('"Unties  Ry.  (sa^ra.')  not  followed.  Edward*  y. 
Midland  By.,  50  L.  J.,  Q.  B.  281 ;  6  Q.  B.  D.  287 ; 
43  L.  T.  6!J4  ;  29  W.  R.  609 ;  46  J.  P.  374.  S.  P., 
Keta  v.  Courage  ^  Co.,  66  J.  P.  264,  per  Pol- 
lock, B. 

Per  Breaeh  of  Trait.  J — ^A  municipal  corpora- 
tion was  trustee  of  a  charity.  It  pcrmitte<l  its 
town  clerk  to  receive  and  retain  the  tnut  moneys, 
instead  of  applying  them  to  the  purposes  of 
the  trast  : — Held,  that  the  coi-poration  and  the 
town  clerk  were  liable  for  the  breach  of  trust. 
Att.-Gen.  v.  Leicester  Corporation,  7  Beav.  176. 

For  Frauds.] — A  corporation  of  itself  cannot 
be  guilty  of  fraud,  but  where  it  can  only  accom- 
plish the  object  for  which  it  was  formed  through 
the  agency  of  Individuals  who  act  fraudulently, 
the  corporation  stands  in  the  samesituationwith 
respect  to  the  conduct  of  its  agents  as  a  private 
poi-son  would  have  stood,  had  his  agent  so  mis- 
conducted himself.  Ranger  v.  tf.  W.  Jtij  6 
H.  L.  Cas.  72. 

An  action  for  deceit  will  lie  against  a  corpora- 
tion for  the  fraud  of  its  agent,  acting  within  the 
scope  of  his  anthority,  where  the  corporation  takes 
any  benefit  from  such  fraud.  Maekay  v,  Contr- 
mereial  Bank  of  A'eia  BmtuiDiek,  43  L.  J.,  P.  C. 
31 ;  L.  R.  5  P.  C.  394  ;  30  L.  T.  180 ;  22  W.  R. 
473. 

For  DiitrssB.]— A  corporation  la  liable  in  tort 
for  the  tortious  act  of  its  agent,  though  not  ap- 
pointed by  seal,  if  such  act  is  an  ordinary  service, 
such  as  a  distress,  professedly  made  under  a 
statute  for  a  <lebt  due  to  the  corporation  ;  and  a 
jury  may  infer  the  agency  from  an  adoption  of 
the  act  by  thecorporation,  as  from  having  received 
the  proceeds  of  the  seizure.  Smith  v.  Birming- 
ham Gas  Co.,  1  A.  £.  626  ;  3  K.  &  H.  771 :  3 
L.  J.,  K.  B.  165. 

For  Trespass.] —An  action  of  trespass  lies 
against  a  corporation  aggregate  for  an  act  done 
by  its  agent  within  the  Scope  of  his  authority  ; 
and  it  is  not  necessary  to  show  the  appointment 
or  authority  of  the  agent  under  the  seal  of  the 
corporation.  Maund  v,  Moiimtmth»hirc  Canal 
Co.,  4  Man.  &  G.  452  ;  3  Railw.  Cas.  159  ;  Car.  4: 
M.606;  2  D.  (N.8.)  113;  5  Scott  fN.a.)  457: 
11  L.  J.,  C.  P.  317  ;  6  Jur.  932. 

For  Assault.] — If  a  servant  of  a  corporation 
aggregate  commits  an  assault  by  the  authority 
o£  the  corporation,  an  action  of  trespas!)  for 
assault  and  battery  may  be  maintainai  against 
thecorporation.  Cistern,  Countiet  By.  v.  Broom. 
6  Ex.  314  ;  20  L.  J.,  Ex.  196  ;  15  Jur.  297— Ex. 
Ch. 

If  an  assault  is  committed  on  behalf  and  for 
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the  'benefit  of  a  corporation  aggr^tc,  the  cor- 
poration may  ratify  the  act  of  the  agent ;  and  if 
they  do  so  they  render  theraaelTes  liable  to  an 
action  of  trespass  for  the  assault.  Ih. 

If  a  servant  of  a  railway  company,  acting  on 
behalf  oC  the  company,  assaults  and  imprisons  a 
passenger  to  compel  him  to  pay  his  fare  for 
riding  in  a  carriage  of  the  company,  the  act  of 
the  servant  is  one  which  may  be  for  the  benefit 
of  the  company,  and  may  he  ratified  by  them. 


For  OoBveniOB.] — Trover  lies  against  a  corpora- 
tion ;  and  if  it  is  essential  to  their  conTcrsion  of 
the  property,  as  the  detainer  of  bank-notes  by  the 
Bans  of  England,  that  they  should  have  autho- 
rised it  under  their  seal,  such  authority  will  be 
presnme<l  after  verdict.  Yarborovgh  v.  Bank  I'f 
England,  16  East.  6  ;  14  R.  R.  272. 

Trover  for  qnicks  and  plants  against  a  railway 
company,  (hi  the  trial  the  judge  ruled  that 
there  was  sufficient  evidence  of  a  conversion 
by  the  company.  To  this  ruling  the  company 
excepted,  \erdict  for  the  plaiutiff,  A  bill  of 
exceptions  set  forth  the  whole  evidence.  By 
this  it  appeared  that  the  plaintiff  was  a  con- 
tractor, planting  hedges  for  the  company  at  one 
of  their  stations,  and  was  owner  of  Uvc  thorns 
which  bad  been  by  leave  of  F.,  who  was  the 
general  snperiotendent  of  the  company,  placed 
in  a  piece  of  ground  belonging  to  the  company, 
and  close  to  the  station.  The  plaintiff  de- 
manded these  thorns  from  the  stationmaster, 
and  was  referred  to  F.,  who,  professing  to  act  for 
the  company,  refused  to  let  the  phiintiff  remove 
them.  It  did  not  appear  when  or  under  what 
circumstances  the  thorns  were  brought  to  the 
station : — Held,  that  it  is  the  duty  of  a  company 
carrying  on  trade  to  have  on  the  spot  an  officer 
with  authority  to  do  for  the  company  all  that, 
in  the  ordinaiy  exigencies  of  their  businois, 
might  require  to  be  done  promptly  ;  that  in  this 
respect  there  is  no  diilcrcncc  between  an  onli- 
nary  partnership  and  a  coriyoration;  that  there 
wa-s  sufficient  evidence  that  F.  had  authority  to 
this  extent  from  tiie  company  :  and  that  it  was 
not  necessary  to  Rhow  any  authoritv  under  seal. 
Gile*  V.  Thff  Vale  By.,  2  £1.  &  BL  822— 
Ex.  Gh. 

Held,  also,  that  to  give  up,  or  refuse  to  give 
up,  on  demaml.  potnIs  left  with  the  company,  in 
the  course  of  their  trade  as  cnrriora,  was  an  act 
within  the  scope  of  such  authority  ;  nn<l  that 
these  thorns  were  so  left,  and  therefore  there  was 
evidence  of  aconversiou  by  the  company.  Ih. 

For  IConejr  Wrongfully  Booelved.]— An  action 
lies  i^inst  an  ag^'regatc  corporation  to  recover 
money  which  has  been  wrongfully  received  by 
the  corporation.  Hall  y.  Swaiweii  Corporation, 
6  Q.  B.  626  ;  D.  ft  M.  475  ;  13  L.  J.,  Q.  B.  107  ; 
8  Jur.  213. 

 ?enaltiei — ^KeKhant  Seamen  Society.] — 

The  7  Ji  8  Vict.  c.  112,  relating  to  merchant 
seamen,  is  an  act  relating  to  trade  or  navigation, 
therefore  all  penalties  recovered  uneler  it  are  by 
virtue  thereof  payable  to  the  Merchant  Seamen 
Society,  and  are  within  the  proviso  of  5  &  6 
Will,  4,  c.  76,  B.  126,  which  disentitles  certain 
boroughs  to  penalties  recovered  under  any  act 
relating  to  trade  or  navigation.  Seamea't  Hot- 
vital  Sjeiety  v.  Liverpool  Corporation^  4  Ex. 
l80  ;  18  L.  J.,  Ex.  371. 


For  Haintenanee.] — A  corporation  in  liquida- 
tion, as  distinct  from  the  liquidator  thereof,  is 
incapable  of  maintenance.  Afetropolitan  Bank 
V.  Pooyy,  54  L.  J..  Q.  B.  449 ;  10  Anp.  Caa. 
210  ;  53  L.  T.  163  ;  33  W.  R.  709  ;  49  J.  P.  756 
— H.  L.  (E.) 

For  Hegligenoe.] — The  Trinity  House  was  ii>- 
corporated  by  charter  in  the  reign  of  Henry  8, 
for  the  purpose,  inter  alia,  of  ordering  and  erect- 
ing lighthouses,  beacons,  and  buoys.  Its  powers 
were  extended  by  several  charters  and  statutes, 
until  it  became  the  general  lighthouse  authority 
for  England  and  Wales.  By  the  Merchant 
Shipping  Act,  1854,  8.389,  the  superintemlence 
and  management  of  all  lij^hthouses,  buoys,  aud 
beacons  in  England  and  Wales,  and  certain  other 
places,  were,  with  certain  objections,  vested  ia 
the  Trinity  House  : — Held,  that  the  Trinity  House 
was  not  a  department  of  State,  so  as  to  be  exempt 
from  liability  for  negligence  of  its  servants. 
Gilbert  v.  Trinity  Htmne  Gtrporatinn^  56  L. 
Q.  B,  85  ;  17  Q.  B.  D.  795  ;  35  W.  K.  30. 

A  beacon  erected  by  and  vested  in  the  Trinity- 
House,  having  been  nearly  destroyed,  a  stronger 
applied  to  the  Trinity  House,  and  obtained  leave 
to  remove  the  remains  of  it.  He  removed  part 
of  the  remains,  but  left  an  iron  stump  standing 
up  above  a  rock  under  the  water.  A  vessel 
struck  against  the  iron  stump  and  was  lost  :-— 
Held,  that  the  Trinity  House  was  liable.  Ih. 

The  R.,  which  was  anchored  in  F,  outer-harbour, 
having  to  be  beached  in  the  inner  harbour,  S.,the 
harbour-master,  directed  the  master  of  the  R. 
where  to  beach  her.  Before  the  K,  left  theouter 
harbour,  S.  came  on  board,  although  a  Trimty 
House  pilot  was  in  the  vessel,  and  when  she  had 
arrived  near  the  place  where  she  was  to  be 
beached  gave  directions  as  to  the  lowering  of  her 
anchor.  The  R.  overran  her  anchor  and  groumlcd 
on  it,  sustaining  damage.  In  an  action  against 
the  harbour  commissioners  and  S.,  the  court  found 
as  a  fact  that  there  was  neglipence  on  the  part 
of  S.,  and  that  the  place  where  the  R.  grounded 
was  outside  the  jurisiliction  of  the  harl»ur  com- 
missioners : — ^Hdd,  that  thednties  of  the  harbour- 
master comprised  directions  as  to  the  mooring 
and  beaching  of  vessels  ;  that  by  giving  direc- 
tions when  he  went  on  boani,  S.  had  resumed 
his  functions  as  harbour-raoKter,  and  that  he 
and  the  commissioners  were  therefore  liable  for 
the  damage  done  to  the  B.  TJie  Rkotina,  or 
Kdioardt  v.  Falmtnttk  Harbour  Cbrnmittionerny. 
54  L.  J.,  P.  72  ;  10  P.  D.  131 ;  63  L.  T.  SO ;  3» 
W.  R.  794  ;  5  Asp.  M.  C.  4flO— C.  A. 

By  act  of  parliament,  26  &  27  Vict.  c.  89,  the- 
harbour  of  B.  was  vested  in  the  <lefentlants,  the 
limits  were  definecl,  and  the  defendants  had 
jurisdiction  over  the  harbour  of  P.  and  the 
channel  of  P.  beyond  those  Umits,  for  the  pur- 
pose of,  inter  alia,  buoying  "  the  said  harboor 
aud  channel,"  but  they  were  not  to  levy  dues  or 
rates  beyond  the  harbour  of  B.  By  42  &  48 
Vict,  c.  146,  a  moiety  of  the  residue  of  light 
duties  to  which  ships  entering  or  leaving  the 
harbour  of  P.  contributed,  was  to  be  paid  to  the 
defendants,  and  to  be  applied  them  in,  inter 
alia,  buoying  and  lighting  the  harbour  and 
channel  of  P.  A  vessel  was  wrecked  in  the 
channel  of  P.,  which  under  the  Wrecks  Removal 
Act,  1877  (40&4I  Vict.  0.16),  a.  4,  the  defendants 
had  power  to,  and  <Hd  partially  remove.  The 
wreck  not  removed  was  not  buoyed,  and  the 
phiintiff's  vessel  was  in  conseqnence  wrecked.: — 
Held,  that  the  statutes  imposed  npon  the  defcn«- 
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^ntB  an  obligation  to  rsmOTc  tho  wrack  from 
the  channel,  or  to  mark  Its  position  by  buoys, 
and  that,  not  having  done  so.  they  were  liable  in 
damages  to  the  plaintiS.  Dormimt  v,  FurifM 
J2y.,  62  L.  J.,  Q.  B.  331;  11  Q.  B.  D.  490; 
49  L.  T.  134 ;  5  Asp.  M.  C.  127  ;  47  J.  P.  711. 
See  also  Seg.  v.  Williami,  53  L.  J.,  P.  C.  61 ; 
«  App.  Cas.  418  ;  51  L.  T.  546. 

A  municipal  corporation  employing  workmen 
to  lay  down  gas  pipes  in  the  borough  is  reapoii- 
Bible  for  the  u^ligeace  o£  the  persons  employed. 
jScott  T.  Manchetter  Corporation,  1  H.  &  N.  59  ; 
26  L.  J.,  Ei.  132.  Affirmed  on  appeal,  2  H.  &  N. 
304  ;  26  L.  J.,  Ex.  406 ;  3  Jar.  (N.S.)  &90 ;  &  W. 
B.  698 — Ex.  Ch. 

A  corporation  of  a  town  caused  a  washhoose  to 
Ik  erected,  with  a  wringing  machine,  under  the 
Baths  and  Washhooses  Act  (9  &  10  Vict.  c.  74), 
which  rests  sach  houses  in  the  corporation,  the 
actual  management  being  in  the  council,  the 
members  of  which  are  not  to  be  personally 
liable.  The  wringing  machine  was  originally 
intended  to  be  worked  by  hand,  and  being 
worked  by  steam,  a  projecting  handle  was 
needlessly  retained,  which  went  round  with 
■prreat  rapidity,  and  had  no  protection.  Those 
who  used  the  washhonse  paid  for  the  use  of  it, 
and  a  female  nsing  the  machine,  without  negli- 
gence on  her  part,  was  caught  by  the  handle 
when  thus  reroMng,  and  was  injured Held, 
that  the  corporation  was  liable  to  an  action  for 
the  injury.  Cowley  v,  Sunderland  Carporation, 
fi  H.  &  N.  565  ;  30  L.  J.,  Ex.  127  ;  4  h.  T.  720  ; 
S  W.  E.  663. 

The  principle  on  which  a  private  person  or  a 
company  is  uable  for  damages  occasloaed  by  the 
ncs^ect  of  servants,  appUra  to  a  corporation  which 
has  been  intrusted  by  statute  to  perform  certain 
works,  and  to  receive  tolls  for  the  use  of  those 
works,  although  those  tolls,  unlike  the  tolls  re< 
ceived  by  the  private  person  or  the  company,  are 
not  applicable  to  the  use  of  the  individual  corpo- 
rators or  to  that  of  the  corporation ;  but  arc 
ilevoted  to  the  maintenance  of  the  works,  and,  in 
case  of  any  surplus  existing,  the  tolls  themselves 
are  to  be  proportionably  diminished.  Mertey 
Dofkt  V.  aihU,  11  U.  L.  Cas.  686  ;  35  L.  J.,  Ex. 
225  ;  L.  K,  1  H.  L.  93 ;  12  Jur.  (HA)  B71 :  14 
L.  T.  677  ;  14  W.  B.  872. 

Tut  Kvlaanee  m  Highway.] — ^Tbe  munici- 
pality of  B.,  incorporated  under  New  South 
Wales  Acts,  No.  13  of  1858  and  No.  12  of  1867, 
and  having  thereunder  the  care,  construction,  and 
management  of  the  roads  and  streets  mthin 
their  municipality,  constructed  therein  a  barrel 
tltain  into  which  ran  an  open  drain,  the  brick- 
work of  which  having  broken  away,  and  not 
having  becoi  repaired,  a  hole  was  caused,  into 
which  the  plaintiff's  horse  fell.  In  an  action 
claiming  damages  against  the  municipality  (a) 
for  n^ligence  in  constnicting  the  street ;  (b) 
for  negligence  in  keeping  and  maintaining  the 
vtreet,  and  not  repairing  the  drain,  gutter,  or 
sewer  in  the  said  street  (plea  the  general  issue), 
the  chief  justice  directed  the  jury  that  the  de- 
fendants, under  their  act  of  incorporation,  were 
not  liable  for  the  result  of  any  mere  non- 
feasance ;  that  if  they  tliooght  fit  to  construct 
a  sewer,  and  did  the  work  in  so  negligent  a 
manner  as  to  bring  about  the  accident,  they 
were  liable  for  that  misfeasance ;  but  if  they 
constructed  the  sewer  properly  in  the  first  in- 
stance and  it  became  defective  afterguards  they 
were  not  bound  to  re^Mur  it         farther,  that 
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if  tlie  defective  state  in  which  the  drain  was, 
arose  from  the  operation  of  the  weather,  or  wcai 
and  tear,  it  having  been  properly  constrncted 
originally,  they  were  not  Uable.  Verdict  for  de- 
fendants : — Held,  on  the  motion  tor  a  new  trial. 
th.it  as  regards  (b)  there  was  misdirection.  The 
barrel  drain  was  not  only  made  by  the  dcfcn- 
<lants,  but  the  sole  control  and  management  of 
it  were  by  the  statute  vested  in  them.  By 
reason  of  their  conatrucUon  of  that  drain  imd 
their  neglect  to  repair  it,  whereby,  as  an  indirest 
but  natural  consequence,  the  dangerous  hole  was 
formal,  which  was  left  open  and  unfenced,  they 
caused  a  nuisance  in  the  highway  for  which, 
whatever  their  statutory  obUgation  to  repair 
may  have  been,  they  were  liable  to  an  indict- 
ment, and  also  to  an  action  by  the  plaintiff, 
who  had  sustained  direct  and  particular  damage 
from  their  breach  of  duty.  Batkurgt  Bormtgh 
v.  Md  -pJiersm,  48  L.  J.,  P.  C.  61 :  4  App.  Cas. 
256  ;  41  L.  T.  773— P.  C. 

Ik  the  «afe  of  B  wrdi  of  He«lth.1— 5m  Local 

GOVEBKHBIfT. 

In  the  KetropoUs.]— ^  Metbopolib. 

Power  of  Commissioners,  ineorporatsd  uader 
Drainage  Act,  to  Ivrj  a  Bate  far  Coutraotioii 
of  Hew  Works— Sama^es  for  Heffllgently  oon- 
stmsting  inelodod  in  Power.]— See  &g.  v.  8elb^ 
Dam  Cimmutiatierf,  coL  633. 

Judgment  against  Drainage  Board  in  Aetion 
by  Oentraotor  for  extra  Works— Ho  Power  to 
Inry  Bate  to  eatiify  Jndgauiit.]— See  Jt^,  v. 
Tnmore  Drainage  Board,  col.  633. 

Por  Hon-Bepair.]— If  a  party  sustain  damage 
from  the  overflowing  of  the  sea,  in  consequence 
of  the  non-repair  of  sea-walls  which,  by  the 
terms  of-their  charter,  a  corporation  is  bound  to 
repair,  he  may  maintain  an  action  against  the 
corporation  for  compensation.  Ilealy  v.  Lym« 
BegiM  Corporation,  6  Bing.  01 ;  6  L.  J.  (O.S.)  0. 
P.  222  ;  30  R.  R.  542. 

An  action  lies  against  a  corporation  for  not 
repairing  a  creek  into  which  the  tide  of  the  sea 
flowed  and  rcflowed  (but  not  saying  it  was  a 
navigable  river),  as  from  time  immemorial  they 
had  been  used;  and  saying  "as  from  time  im- 
memorial they  had  been  used,"  is  well  enough, 
without  alleging  that  they  were  bound,  ratione 
tcnurte,  or  other  special  cause,  Lyna  v.  I'ltrner, 
Cowp.  86. 

Preeoription.]— A  corxwration  may  be  liable 
to  repair  the  banks  of  a  river  by  prescription. 
Anon.^  Lofft,  566. 

Statato  of  limitation.]— A  corporation  shall 
have  the  benefit  of  the  Statute  <^  Limitation  as 
well  as  any  private  person.  Wyah  v.  Eutt  India 
Co.,  3  P.  W.  310. 

Foreign  Attachment] — A  corporation  carry- 
ing on  business  within  the  city  of  London  is  nob 
liable  to  the  process  of  foreign  attachment  issu- 
ing out  of  the  mayor's  court.  London  Jo'mt 
Stock  Bank  v.  London  Corporation,  1  C.  P.  D. 
1  ;  45  L.  J.,  C.  P.  213  ;  33  L.  T.  781.  Affirmed 
on  other  grounds,  6  C.  P.  D.  494  ;  42  L,  T.  747 ; 
28  W.  B.  696— C.  A. 

Attaohmeat.] — An  attachment  does  not  lie 
against  a  corporation  for  non-performance  of  an 
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awant  Wofkenzie  T.  Sligo  and  Shannon  Ry., 
9  C.  B.  2:^0. 

Where  a  company  was  authorised  by  statute  to 
sne  and  be  bu«1  by  their  treasurer,  who  was  to 
incur  no  personal  liability,  and  two  actions 
a^fiast  and  by  the  treasnrer  hati  been  rcfcrre<l 
to  arbitration,  a  motion  for  attachment  against 
the  treasurer  for  non-payment  of  the  damages 
and  cofitB  awarded  was  reused,  but  a  mandamus 
to  hun  to  pay  was  granted.  Otrpe  t.  Glynt  1 
L.  J.,  K.  B.  272. 

In  ITtsM  of  Treasnrer  fbr  time  bein;.] — Where 
a  former  treasurer  oE  giiardiaiis  of  the  poor  had 
been  compelled  to  pay  money  which  the  then 
guardians  ought  to  have  paid,  it  was  held  that 
the  private  act  under  which  the  guardians  acted 
constituted  them  a  corporation  for  some  pur- 
poses, and  that  such  former  treasurer  could  sue 
the  guardians  who  hod  mcceeded  to  oflSce  in  the 
name  of  their  present  treasurer  for  money  paid. 
Jrfferyt  T.  ffvrr,  2  B.  ft  Ad.  833 ;  1  L.  J.,  £.  B. 
23. 

In  Fame  of  Governing  Body  for  time  being.] 

— If  a  corporation  cannot  be  made  a  party  to  a 
Koord  in  consequence  of  the  non-appointment  of 
offioers,  the  governing  body  for  the  time  being 
will  sufficiently  represent  vba  existing  interest. 
Jiangarg  v.  Uitax,  2i)  L.  J.,  Ch.  666 ;  6  Jur. 
854 ;  8  W.  R.  225. 

Corpotfttioii  Book!  MJtA,  BeoorcU.] — See  Eti- 

DENCE  — DOCDMBNTART;  AXD  DiSOOTEBT  — 
JKSPECTION  OP  FUBLIO  DOCtJHVKTB. 

As  to  Liability  on  Cmitneti.]— ^  eoMei, 

poet,  B.  X.  col  653. 

Ai  to  LiahiUty  to  Criminal  Froeeadingt.]— 

See  Cbihinal  Lav,,A.  I.  Ferscms  capable  of 
Cconmitting  Offences.  4.  Corporations, 


VIIL  DISSOLUTION. 

The  King  may,  at  his  discretion,  seise  the  fran- 
chise of  aeosporation  guilty  of  an  oftenceamount- 
ing  to  a  forfeiture.  Bex  v.  Ponto%hy,  I  Ves.  J. 
8 ;  n  Bro.  P.  C.  287.   And  see  Bagg't  ease^  11 

Cob.  m. 

The  King  cannot  by  his  prert^tive  destroy  a 
corporation.  Rex  v.  Aviery,  2  Term  Rep,  615  ; 
1  Term  Bep.  676 ;  2  Bro.  F.  C.  336 ;  1  Anstr. 
278  ;  1  R.  B.  306,  633.  But  see  &  4  Term 
Hep.  122. 

Wliat  Anounti  to.] — ^When  an  integral  part 
of  a  corporation  is  gone,  and  the  corporation  has 
no  power  of  restoring  it,  or  of  doing  any  cor- 
porate act,  the  corporation  is  so  far  dissolved 
that  the  crown  may  grant  a  new  charter. 
Rest  T.  Patmon,  3  Tom  Bep.  199 ;  1  R.  R. 
688. 

The  major  part  of  an  integral  part  of  a  cor- 
poration whose  attendance  is  required  at  the 
election  of  officers  being  gone,  it  operates  as  a 
dissolution  of  the  whole  corporation,  which  has 
thereby  loet  the  power  of  holding  corporate 
asBemblies  for  the  purpose  of  filling  up  vacancies, 
and  continuing  itself.  Rex  v.  Morrit,  3  East, 
213  ;  4  East,  17. 

A  right  of  tree  fishery  was  granted  to  a  borough, 
by  a  charter  (rf  Richard  L,  wtiich  recited  a  pre- 
vious enjoyment  of  the  franchise  by  the  borough. 


In  1740,  by  reason  of  judgment  of  ouster  against 
ail  the  existing  members  of  the  corporation,  it 
became  incapable  of  continuing  itself,  and  there 
was  no  mayor  or  alderman  till  1763,  when  a  new 
charter  of  incorporation  was  granted  to  the 
borough,  1^  wbidi  all  the  former  rights,  liberties^ 
and  fisheries  were  ratified,  confirmed,  and  re> 
stored  to  the  new  corporation : — Held,  that  there 
had  been  no  entire  dissolution  of  the  oorporation, 
and  that,  by  virtue  of  the  new  charter  of  incot* 
poration,  the  revived  one  became  owner  of  all 
the  former  franchises,  and  were  entitled  to  the 
fishery.  ColcJutttT  Corporation  V.  B^rooht,  7 
Q.  B.  339  ;  16  L.  J.,  Q.  B.  173  ;  10  Jnr.  610. 

Land Bererts  to Bonor  m.]— See  Ait,'Gen.^. 

Gotoer,  col.  632. 

IX.  BY-LAWS. 
Atid  tee  ante,  A.  X.  cdL  619. 
a.  FowEB  OF  Making. 

Ittoonsistent  with  Charter.] — A  corporation  by 
charter  cannot  make  by-laws  inconsistent  with 
the  intention,  or  counteracting  the  directions  of 
the  charter.   Bex  t.  Qitbmh,  4  Burr.  2204. 

A  company  without  any  power  by  its  charter 
may  of  course  make  by-laws ;  but  if  it  has 
a  particular  power  to  make  by-laws  for 
the  management  of  its  trade,  it  cannot  make 
by-laws  for  carrying  on  projecta  foreign  to  the 
afEairs  of  the  company.  Child  T.  SmdSm't  Bay 
0>.,  2  P.  W.  207. 

All  t^-Iaws  made  by  corporations  must  he 
consistent  with,  and  subord^te  to,  thdr  con- 
stitution by  charter.  IIobly%  y,  Bern  (tit  ^mr), 
2  Bro.  P.  C.  329. 

See  also  Rex  v.  Tuelier,  coL  638 ;  and  JBey, 
T.  Darlington  School,  coL  647. 

To  laetur  a  Forf^tnze.]— A  coipontion  created 

by  letters-patent,  with  a  power  of  mulrtng  by. 
lavrs,  cannot  make  any  laws  to  incur  a  tat- 
feiture.  £irk  v.  Nmoill,  1  Term  Bep.  118;  1 
E.R.160. 

Neither  can  a  corporation  created  by  an  act  <d 
parliament,  unless  such  a  power  ia  expressly 
given.  Ih, 

Incident  to  wliole  Body.] — The  power  to 
make  by-laws  is  incident  to  the  whole  body 
of  every  corporation ;  and,  therefore,  if  a 
charter  gives  to  a  select  body  a  power  to 
make  by-bws  tonching  certain  matters  therein 
specified,  that  docs  not  take  away  from  the  body 
at  large  their  incidental  power  to  make  1^-lam 
touching  other  matters  not  specified  in  the 
charter.  Rex  v.  Waitwood,  2  Dow  tc  CL  21 ; 
4  Btigh  .a)  218 ;  7  Bing.  1 ;  7  D.  ft  B.  267 ;  4 
B.  &  C.  781. 

Xq^eaL] — Every  by-law  may  be  repealed  \st 
the  same  body  which  made  it.  Rex  v.  AelitBtU, 
12  East,  22. 

The  rule  is  that  a  cotporation  has  power  to 
make  by-laws;  it  is  strange,  therefore,  to  go 
into  equity,  to  execute  the  private  statutes  of  a 
foundation  under  a  charter.  Where  such  statutes 
do  not  appear  to  have  been  observed  in  any  one 
instance,  a  court  of  law  will  presume  a  suhsequCTt 
by-law  to  repeal  and  alter  them.  Att,-Gen,  t. 
Afyddleton,  3  Ves.  330. 

XffBet  of  a  fpagnl  Power.]~Where  a  ooi^> 
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miaaion  hod  issned  under  the  great  sealtolnspect 
the  management  of  the  goTernois  of  a  tree 
grammar  school,  and  power  was  given  to  the 
commfssionera  to  make  by-laws,  it  was  held  that 
Snch  power  must  be  taken  to  be  to  make  by-laws 
for  the  better  reguktiog  and  preserving  the 
charity ;  and  that,  if  the  commission  gave  any 
Ja^er  power,  it  would  be  Toid  only  pro  tanto. 
Eden  v.  Hitter,  2  P.  W.  323. 

Where  two  Ooveming  Bodies  —  Kegolation 
making  an  ahiolnte  FriTilege  Coadltional— 
Hotioe.} — When  in  any  trading  corporation  by 
prescription  there  is  one  governing  body  which 
has  mea  used  to  make  general  otdets,  and 
another  which  has  been  nsed  to  regulate  the 
business  of  the  corporation,  bnt  which  does  not 
appear  to  have  exercised  the  power  of  making 
general  outers,  it  ia  questionable  whether  the 
mtter  body  has  power  to  make  a  general  order 
imping  on  their  members  conditions  under 
wlueh  way  are  to  bold  advantages  secured  to 
them  by  general  orders  made  by  the  other 
governing  body.  Semble,  that  the  one  has 
rather  a  legislative  and  the  other  an  executive 

erovince ;  the  latter  having  only  power  to  regu- 
Lte  in  particular  cases,  not  to  make  a  general 
regulation,  milt  v.  Hunt,  2  C.  L.  B.  1781 :  16 
C.  B.  1. 

If  by  such  a  general  order  a  regolatton  ia 
made,  laying  down  a  condition  on  which  the 
members  are  to  enjoy  an  advantage  they  possess 
nnder  general  roles  of  the  corporation,  and  on 
breach  of  which  they  are  no  longer  to  enjoy  it, 
althoagb  it  may  be  doubtful  whether  such  a  case 
is  governed  by  all  the  principles  of  law  which 
apply  to  by-laws  imposing  penalties  or  for- 
feiture, the  order  or  rule  will  be  invalid,  because 
unreasonable  and  unjust,  unless  distinct  notice 
of  its  terms  is  given  by  the  governing  body 
wbfch  issues  it,  to  all  the  members  of  tiie  cor- 
poration who  are  affected  by  it.  lb. 

Vadar  BeaL] — gas-light  company  was  incor- 
porated by  an  act  of  parliament,  which  provided 
that  eighteen  shareholders  should  be  directors, 
and,  as  such,  should  use  the  common  seal,  manage 
the  affiftirs  of  the  company,  lay  out  money,  pur- 
chase lands,  and  make  contracts  for  lighting,  and 
for  the  sale  of  materials.  The  company  was 
empowered  to  make  by-laws  nnd^  seal  for  its 
goTcmment,  and  for  regulating  the  proceedings 
of  the  directors,  officers,  servants,  &c.  At  a 
meeting  of  the  company,  a  resolution  was  passed, 
not  under  seal,  that  a  remuneration  should  be 
allowed  to  every  director  for  his  attendance  on 
courts : — Held,  that  a  diieotor  who  had  attended 
courts  could  not  nudntain  an  action  tor  payments 
according  to  the  resolution  ;  for  that  it  was  not 
a  by-law  within  the  statute,  nor  a  contract  (if 
uch  coold  have  been  available)  to  pay  the 
directors,  or  any  of  them,  for  their  attendances, 
and  the  directors  could  not  be  considered  as 
servants  to  the  company,  and,  as  such,  entitled 
to  remuneration  for  their  labour  according  to  its 
Talne.  Duntten  v.  Imperial  Oat  Co..  3  B.  &  Ad. 
125 }  1  Lu     E.  B.  49. 

How  to  ba  Exerois«d.]— By-laws  made  under 
"statutory  powers  held  not  to  be  binding  until 
made,  confirmed,  and  pabltBhed  as  by-laws  in 
the  manner  prescribed  tiie  statute.  London 
Auociatum  Shipovonen  t.  London  and  India 
DocJu,  62  L.  J.,  Ch.  8M  :  [1892],  3  Oh.  242  ;  67 
L.T.23S-C.A. 


J.  VaIiIDITT. 

Providing  Diimsrs.] — In  a  company  con- 
stituted by  letters  patent,  with  power  to  make 
reasonable  by-laws,  a  by-law  for  the  steward 
to  provide  a  dinner  for  certain  members  of  the 
company  on  Lord  Mayor's  day,  with  an  allow- 
ance for  so  doing,  or  to  pay  a  fine  of  20Z.,  or 
excuse  himself  by  swearing  ha  is  not  worth  800Z., 
is  a  bad  by-law.  Carter  v.  Sandemm,  5  Bing. 
79  :  2  M.  fit  P.  164  ;  6  L.  J.  (o.s.)  C.  P.  232. 

So  a  by-law  made  by  a  prescriptive  company 
of  the  city  of  London  (with  power  under  letters 
patent  to  make  by-laws  and  fine  for  breach  of 
tiiem),  that  on  the  of  tbe  election  of  the 
master  and  wardens  of  the  company,  in  which 
the  freemen  had  no  voice,  two  of  the  freemen 
should  provide  a  dinner  for  all  the  members  of 
the  company,  and  pay  out  of  their  own  pockets 
such  expenses  as  should  be  incurred  beyond  a 
sum  allowed  for  the  pnrposc,  or  he  fined  in 
default,  is  a  hod  Inr-utw.  Scrivsneri  Oa.  v. 
Brooking^  3  O.  &  D.  419  ;  8  Q.  B.  95 ;  11  L.  J., 
Q.  B.  169  ;  C  Jur.  835. 

Imposing  Tines.] — Where  the  master,  wardens 
and  assistants  of  a  corporation  were  authorised 
by  their  charter  to  make  by>lawB  with  penalties 
to  the  use  of  the  corporation,  a  by-law  imposing 
a  fine  on  anyone  of  the  livery  refusing  to  take 
npon  himself  a  certain  ofBce,  and  reserving  the 
penalty  to  the  master  and  wardens  only  for  the 
time  being,  for  the  use  of  the  corporation,  is 
valid.  Orates  v.  Colby,  1  P.  &  D.  235  ;  9  A.  * 
B.  356  ;  1  W.,  W.  &  H.  705  ;  8  L.  J.,  Q.  B.  67. 

A  br-Iaw  <^  a  company  incorporated  by  n^ral 
charter  may  be  enforced  by  a  penalty  of  "  51.  to 
the  use  of  the  company,  or  less,  at  the  pleasure 
and  discretion  of  the  company,  so  it  be  not  under 
40«."  Piper  V.  Chappell,  14  M.  Jt  W.  624  ; 
9  Jur.  601. 

A  by-law  imposing  a  fine  must  be  clear  and 
unambigooos.   Foster  v.  Moore,  4  L.  R.,  Ir.  670. 

A  by-law  of  a  corporation  founded  on  a  custom 
to  exclude  foreigners,  and  authorising  a  distress 
for  a  penalty  in  case  of  a  breach  of  the  by-law, 
without  a  previous  demand  or  refusal  of  such 
penalty,  was  bad.  Daviet  v.  Morgan,  1  C.  ft  J. 
687  ;  1  Tyr.  467  ;  9  L.  J.  (0.8.)  Ex.  153. 

For  ForMtu*  oa  Kon-Faymnit  of  Oallt.] 

— Hudson's  Bay  Company  might  by  its  by-laws 
make  restrictions  upon  its  stock,  viz.  that  such 
stock  shall  first  be  liable  to  pay  the  debts  due 
to  the  company  from  its  own  members,  or  answer 
calls  upon  the  stock.  Child  v.  Hudsoiii  Bay 
Co.,  2  f.  VI.  207. 

So  a  by-law  of  the  company  to  seise  a  member's 
stock  tor  a  debt  due  from  a  member  to  the 
company,  is  good ;  bat  if  the  debt  be  not  due 
to  the  company,  but  to  its  trustees,  then  the 
by-law  will  not  extend  to  it.  Jb. 

A  by-law  of  an  incorporated  company  for 
water  works  provided  that  the  members,  after 
notice  of  de&ult  in  paying  a  call,  should  pay 
in  ten  days  from  a  service  of  such  notice,  or 
incnr  a  forfeiture.  Plaintiff  made  default, 
alleging  his  ignorance  of  the  call  and  absence 
from  town  when  the  notice  was  sent : — Held, 
that  he  shall  not  be  relieved  a^inst  this  for- 
feiture. Sparlu  V.  Liverpool  WatertoorJu  Qi., 
13  Vea.  m. 

Limiting  Biseretion  given  by  Charter  to 
mam  UmUt  of  Sebool.]— Queen  Elisab<^h, 
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by  a  .  charter,  founded  and  endowed  a  grammar 
school,  and  incorporated  certain  jicraons  and 
their  saccessors  as  governors,  and  granted  them 
for  ever  power  and  authority  from  time  to  time 
of  electioft,  nominating  and  appointing  a  master 
of  the  school,  and  of  removing  him  from  the 
school,  according  to  their  sound  discretion,  and 
of  placing  or  appointing  another  more  fit  in  his 
stead.  The  governors  were  empowered  by  the 
charter  to  make  by-laws,  and  they  enacted  a 
by-law  reqairing  ecrtaia  qualifications  in  the 
fntnre  masters,  and  ordaining  (for  the  encourage- 
ment of  wdl-^nalificd  pcreona  to  accept  the 
office)  that  no  master  should  be  displaced,  re- 
moved, or  retnovable,  unless  some  sufBcient 
cause  of  complaint  should  be  exhibited  in  writing 
against  such  toaster,  and  signed  by  the  governors 
or  their  saccessors,  and  the  same  oanse  of  com- 
plaint be  first  allowed  of  and  declared  by  them 
to  bsasofficientcause  : — Held,  that  the  governors 
had  no  right  thus  to  limit  the  discretion  by  the 
charter,  and  that  the  by-law  was  void.  ^g.  v. 
Durl  'nuitoji  School  Gozemon,  6  Q.  B.  682 ;  14 
L.  J.,  Q.  B.  67— Es.  Ch. 

KavigatioB  Compai^— Sunday  KsTigatioa.] 

— An  act  empowered  a  navigation  company  to 
make  by-laws  for  the  government  of  the  com- 
pany, nnd  for  the  good  and  orderly  using  the 
navif»ation;  and  also  for  the  governing  of  the; 
bargemen,  watermen,  and  b(»ttmen  carrying 
goads,  wares,  or  merchandise  upon  the  naviga- 
tion, and  to  impose  and  inflict  on  all  persons 
offending  against  the  same  reasonable  fines  and 
forfeitures,  not  exceeding  bL  A  by-law  made 
by  the  company,  that  the  navigation  should  be 
closed  on  every  Sunday  throughout  the  year, 
and  that  no  business  should  be  transacted  during 
such  time,  works  of  necessity  only  excepted ; 
and  that  no  person  should  navigate  any  boat  or 
vessel  along  any  part  of  the  navigation  on  any 
Sunday,  except  for  a  reasonable  distance  for  the 
pnrpose  of  mooring,  or  of  going  to,  or  returning 
from,  divine  worship,  under  a  p^lt^  of  hi.,  is 
void.  Calder  and  Hebble  Xdvigatwtt  Go.  v. 
paling,  3  Bailw.  Ca&  735  ;  14  M.  ft  W.  76  ;  14 
L.  J.,  Ex.  2S3 ;  9  Jur.  377. 

Sfigalating  Boats  in  Harbonr  —  Harbour 
Commissio&erB.] — Harbour  commissioaers  were 
empowered  by  statute  to  make  l^-lawa  for 
regiilating  and  fixing  the  conduct  and  hire  or 
fare  of  fdl  boats  or  ferry  boats  plying  in  the 
harbonr,  and  for  regulating  the  conduct  of  boat- 
men, ferrymen,  and  others  plying  in  the  harbour : 
— Held,  that  a  by-law,  requiring  the  owners  of 
boats  carrying  passengers  witUn  the  port  to 
take  oat  an  annual  licence  from  the  com- 
missioners under  a  penalty,  was  ultra  vires. 
Londonderry  Harhowr  Commi^oMr$  r.  London- 
derry  Bridge  CommittUnurt^  [1894]  2  Ir.  B.  384. 

Thames  Watemun.] — A  by-law  of  the  Thames 
Watermen's  Company,  forbidding  the  employ- 
ment by  freemen  of  non-freemen  n  working 
barges,  boats.  Ice,  is  valid,  and  within  the  powers 
conferred  by  7  Jfc  8  Geo.  4,  c  75.  jtw.  v. 
£dmondt,  3  C.  L.  B.  902  ;  24  L.  J.,  M.  O.  124  ; 
1  Jur.  (N-B.)  727  ;  3  W.  R.  408. 

Snow— 11  ft  12  Viet.  e.  63.  a.  «.]— The  11  & 
12  Vict,  c  63,  B.  5a,  ecnpowers  the  local  board  of 
health  to  make  by-lavrs  for  the  removal  by  the 
occupier  of  dust,  ashes,  rubbish,  filth,  manure, 
dung,  and  soil  in  or  by      side  of  any  street.  A 


by-law  required  all  occupiers  within  the  district 
to  i-cmovc  all  snow  or  other  obstructions  from 
the  footpath  opposite  their  premises  before  9  a.m,  : 
— Held,  that  snow  was  not  within  the  terms  of 
B.  55,  and  therefore  the  by-law  was  invalid.  Stg, 
V.  Hose,  24  L.  J.,  M.  C.  130 ;  1  Jnr.  (KjB.)  802. 
S.  C,  nom.  Meg.  v.  T»W,  S  EL  ft  BL  49;  3 
W.  B.  419. 

Hallway  Gompai^— Penalty  or  ForliBitnre.]-. 
An  act  of  parliament  empowered  a  railway 
company  to  make  by-laws  for  the  government 

of  its  affiiirs,  and  of  its  officers  and  servants,  and 
to  impose  and  infiict  fines  and  forfeitures  on  all 
persons  ofiending  against  the  same,  not  exceed* 
ing  hi.  A  section  empowered  the  company  to 
make  orders  and  regulations  for  the  travelling 
upon  the  railway,  a^  rctattog  to  the  travellen 
or  carriages  passing  upon  it ;  such  orders  and 
regulations  to  be  binding  upon  the  company  and 
passengers,  on  pain  of  forfeiting  a  sum  not  ex- 
ceeding 5/.  The  act  then  infiictcd  penalties  for 
different  offences  prohibiteil  by  it ;  and  directed 
that  all  penalties  and  forCeitnres  inflicted  or 
Imposed  by  the  act,  or  any  by-laws,  might  be 
recovered  in  a  summary  way,  half  the  penal^ 
to  go  to  the  informer  and  the  other  half  to  tlie 
company.  The  act  also  enacted,  that  any  officer 
or  agent  of  the  company  might  seize  or  detain 
without  warrant  any  person,  whose  name  and 
residence  might  be  unknown,  who  should 
commit  an  offence  anunst  the  act,  and  convey 
him  before  a  justice  (K  the  peace.  company 
m.i(le  a  by-law,  that  every  passenger  shonld,  (m 
booking  his  place,  be  furnished  with  a  ticket; 
anil  that  every  passenger  who  shoulil  not  pro- 
duce or  deliver  up  his  ticket  when  required, 
should  pay  the  fare  from  the  place  from  which 
the  train  originally  started.  C,  who  had  p^ 
for  a  ticket  at  an  intermediate  station  on  the 
line,  lost  the  ticket,  and  refused  to  pay  any  fresh 
fare  except  for  the  distance  he  had  actn^y 
come,  whereupon  the  company,  acting  by  their 
officer,  at  the  arrival  station  took  him  into 
custody : — Held,  that,  assuming  the  by-law  to 
ba  reasonaUe  and  valid,  the  arrest  was  illestl, 
as  the  by-law  that  a  passenger  should  onaa 
such  circumstances  pay  the  entire  fare,  was 
not  a  by-law  inflicting  a  penalty  or  forfeiture. 
Chilton  V.  London  and  Croydon  .By.,  16  U.ft 
W.  212 ;  16  L.  J.,  Ex.  89  ;  II  Jnr.  149. 

Part  Good  and  Part  Bad.]— One  of  the  by- 
laws made  by  the  pasture  masters  of  the  conmum 
pastures  of  a  borough  under  a  local  act,  passed  to 
provide  for  the  proper  regulation  thereof,  provided 
that  "  if  any  person  should  stock  or  depasture  a 
vicious  horse  on  any  part  of  the  common  pas- 
tures, then,  and  in  every  audi  case,  the  person  or 
persons  so  offending,  and  the  owner  or  owners  d 
the  stock  and  cattle,  shall  respectively  forfeit 
and  pay  for  every  such  offence  5?. : " — Held,  that 
so  much  of  the  by-law  as  referred  to  the  in- 
fliction of  the  fine  upon  Uie  person  actually 
transgressing  the  same  was  divisible  from  that 
portion  which  referred  to  the  owner  of  the  stock ; 
that  the  former  part  of  the  by-law  was  reason- 
able and  good,  and  might  stand  independently 
of  the  latter,  which,  if  bad,  might  be  rejected. 
Beg.  V.  Lundie,  31  L.  J.,  M.  C.  157  ;  8  Jnr.  (8A) 
640  ;  6  L.  T.  830  ;  10  W.  R.  267. 

A  by-law  may  be  good  in  part  and  bad  in 
part,  if  the  two  parts  are  distinct  from  each 
other  and  Beparat«[y  entire.  Bea  v  .Fbc«nA«s, 
8  Term  Rep.  8^;  4  B.  B.  691. 
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.^pnatieei.]— A  b7-]aw,  altering  the  qnalifi- 
cation  of  persons  to  be  taken  as  apprentices  by 
the  memt^rs  ot  a  corporation,  in  order  to  acquire 
their  freedom  by  a  certain  servitude,  is  not  war- 
ranted by  a  custom  in  auch  body,  which  claimed 
by  prescription  to  make  l^-laws  r^nlatinf;  the 
number  ta  persons  to  be  taken  as  apprentices. 
V.  Toppenden,  3  East,  186. 

A  by-hiw,  moile  by  a  company  in  a  corpora- 
tion to  restrain  the  number  of  apprentices  to  be 
taken  by  any  of  the  members,  is  void.  Bex  v, 
Coopert'  Qt.  of  JVeKcattle-on-Tyne,  7  Term  Kep. 
643. 

A  by-law,  which  directed  that  a  Bom  ot  money 
sfaoald  be  paid  for  the  nae  of  a  corporation,  on 
inrolling  indentures  of  apprenticeship  to  one  of 
its  memben,  was  bad.  JVecegby  t.  Webtter,  1  Ld. 
Een.24S. 

Power  of  AmstioiL]— A  by-law  to  give  power 
of  amotion  for  just  cause  is  a  good  by-law, 
though  the  corporation  that  made  it  had  no 
power  of  amotion  expressly  given  by  charier,  or 
claimed  by  prescription.  Hex  v.  Itichardtori,  1 
Burr.  519  ;  2  Ld.  Ken.  85. 

SegTtlating  Admlatlon  of  Fiwemen.] — A  by- 
law to  prevent  any  person  from  being  made  free 
of  a  company,  until  he  slmll  have  been  called  nt 
three  several  meetings  of  the  mayor  and  certain 
aldermen  of  the  city,  and  the  wanlcns  and 
stcwardsof  the  several  companies  in  it,  before  his 
admittance,  and  to  be  approved  of  by  them,  or  a 
majority  <^  them,  is  gc»d.  JRea)  t.  Durham^  1 
Burr.  127;  lLd.Kcn.612. 

Iteaaun  of  City — lirwj  of  Company.] — The 
company  of  poulters  comprises  all  poulters  in 
London  and  within  seven  miles  thereof,  tiud  no 
one  can  be  of  the  livery  of  a  company  unless  he 
is  a  freeman  of  the  city  of  London  Held,  that 
a  by-law  authorising  the  company  to  admit  into 
the  livery  of  the  company  any  freeman  of  the 
comjiany  was  a  valid  by-law,  and  must  be  in- 
tended to  imply  any  freeman  of  the  company 
who  was  also  free  of  the  city.  Pmltert'  Va,  v. 
Pkillipi,  6  Bing.  (N.c.)  314 ;  8  Scott,  693  ;  9 
L.  J.,  C.  P.  190  ;  4  Jur.  124. 

Fenaltiei  tax  VoD-attendanee.] — By-laws  for 
com[>elling,  by  means  of  pecuniary  penalties,  the 
attentlance  of  members  of  a  corporation  at  cor- 
porate meetings,  and  the  acceptance  of  corporate 
offices,  are  reasonable,  and  may  be  enforced  by 
action.  Ihbacco-Pipe  Makers^  Co,  v.  Wood- 
roffe,  7  B.  &  C.  838;  5  U  &  B.  630  ;  4  L.  J. 
(O.S.)  K.  B.  801. 

But  a  by-law,  imposing  a  tax  on  the  members 
of  a  corporation  by  the  name  of  a  quarterage  of 
money,  cannot  be  supported,  unless  it  is  shown 
that  the  necessities  of  the  company  require  such 
contributions,  and  that  the  latter  are  commen- 
surate with  the  former,  lb. 

Ileetion  of  Offloar*.] — By  a  charter,  the  com- 

Gny  of  patten-makers  was  made  a  corporation. 
Ting  a  master,  two  wardens,  and  twelve  assis- 
tants, and  the  company  was  to  elect  yearly  one 
of  the  two  wardens  to  be  master.  By  a  by-law 
afterwards  mmle  and  agreed  to  by  the  whole 
company,  the  master  was  thenceforth  to  be 
elected  by  the  master,  wardens,  and  assistants  for 
the  time  being,  in  a  particular  mode  (not  pre- 
scribetl  by  the  charter)  out  of  two  or  three  meet 
and  sufficient  persons,  being  of  the  number  of 
the  master,  wardens  and  assistants,  and  selected 


by  the  master  and  wardens.  In  case  of  an 
equality  of  voices,  the  master  was  to  have  a 
double  vote  : — Held,  that  the  by-law  was  bad, 
because  it  extended  the  number  o£  persons  eligi- 
ble by  the  charter  to  the  oHico  of  mastej-.  Itez 
V.  Jiumttmd,  2  B.  ft  Ad.  699. 

Where  a  charter  of  incorporation  authorises 
the  corporation  to  elect  a  mnster  de  seipsis,  a 
bv-law  narrowing  the  body  of  elecloi-s  is  valid. 
Hex  V.  Atttcood,  1  N.  &  M.  286  ;  4  B.  A:  Ad.  481 ; 
2  L.  J.,  K.  B.  57. 

The  existence  of  such  a  by-law  may,  without 
the  intervention  of  a  jury,  he  judicially  inferred 
from  an  ancient  usage  for  the  election  to  be  so 
conducted.  lb. 

Though  the  by-law  would  be  void  if  it  also 
lessened  the  numbers  of  persons  eligible  -tQ,_the 
office,  such  a  view  in  the  presumed  by-Liw  wTT 
not  be  inferred  from  the  circumstance  of  the 
election  by  the  limited  body  having  almost  uni* 
formly  fallen  npon  members  of  tbelimited  body. 
lb. 

By  a  charter  of  Richani  2,  the  commonalty  of 
company  of  mercers,  which  was  one  of  the 
ancient  guilds  of  the  city  of  I^ondon,  was  to  elect 
every  year  four  wardens  out  of  the  commonalty. 
The  practice  from  1391  to  1463  had  been  for  the 
out-going  wardens  to  appoint  their  successora. 
From  14iJ3  a  select  body  hail  existed  under  the 
name  of  the  court  of  assistants,  who  held  their 
offices  for  life,  and  supplied  vacancies  in  their 
own  body  by  self-election  out  of  the  whole  com- 
monalty. The  court  of  assistants  had  since  1 463 
always  elected  the  wardens  from  the  commonalty, 
and  of  late  years  exclusively  out  of  their  own 
court.  On  a  quo  warranto  against  the  waniens 
so  elected  : — Held,  that  the  usage  was  sufficient 
to  warrant  the  presumption  of  a  by-law.  delegat- 
ingto  the  court  of  assistants  the  power  of  electing 
wardens ;  and  that  such  by-law  would  be  valid, 
notwithstanding  it  limited  the  right  of  election 
to  a  select  antl  self-elected  portion  of  the  whol& 
body.  Reg.  v.  Pjtaelly  3  El.  &  BL  377  ;  23  L.  J.,, 
Q.  B.  199 ;  18  Jur.  77L 

Bankrapts.] — ^A  by-law  of  a  corporate  company 
declared  that  "no  penon  who  has  become  a 
bankrupt,  or  otherwise  insolvent,  shall  hereafter- 
be  a<lmitted  a  member  of  the  court,  imlcss  it  be 
proved  that  such  person  after  his  bankruptcy  or 
insolvency  has  paid  his  licbts,  or  shall  have 
cstablishal  a  fair  and  honourable  character  for' 
seven  years  subsequent  to  his  bankruptcy  or 
insolvency : — Held,  that  these  words  must  be 
taken  to  mean  not  mere  inability  to  pay  debts  la 
full,  but  inability  proved  by  mn\c  outward  act,  a 
notorious  or  an  avowed  insolvency,  such  as  a 
public  stoppage  in  business,  or  the  calling 
together  of  his  creditors,  and  obtaining  time,  ur 
terms  of  indulgence,  or  entering  into  a  deed  of 
composition,  so  as  to  mark,  as  a  distinct  fact,  a 
period  of  time  from  which  tlie  insolvency,  like 
the  bankruptcv,  might  be  ciimputed.  lieg.  v. 
Saddlers'  ti..,  10  H.  L.  Cas.  404  ;  32  L.  .L,  Q.  B. 
337;  9  Jur.  (N.s.)  10s  1  :  9  L.  T.  60  ;  11  W.  R. 
1004.  Reversing  the  judgment  of  the  Exchequer 
Chfimbjr,  80  L.  J.,  Q.  B.  18fi  ;  and  affirming  the 
judgment  of  the  Queen's  Bench,  3  El.  &  El.  42. 

Where,  therefore,  a  person  duly  qualified  as  a 
freeman,  was  electal  a  member  of  the  court, 
being  at  that  time  in  insolvent  circumstances, 
and  was  admitted  to  office,  and  was  afterwards 
declared  a  bankrupt: — Held,  that  he  did  not 
come  within  the  meaning  of  the  by-law.  lb. 

After  election,  but  before  admission,  the  person 
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elected  was  asked  by  the  clerk  of  the  company 
wliether  he  was  solvent,  to  which  he  answered 
that  he  was  as  solvent  as  any  member  of  the 
court,  and  conld  pay  20».  in  the  pound.  This  re- 
presentation was  false,  and  was  afterwards  made 
the  gronnd  of  a  resolution  of  the  court,  passed 
without  notice  to  him.torcmorc  him  from  office : 
—Held,  that  the  insolvency  was  not  within  the 
meaning  of  the  by-law ;  that  the  false  repre- 
sentation was  not  one  which  affected  hia  eligi- 
bility ;  and,  consequently,  that  having  been  duly 
elected  and  admitted  to  the  office,  his  removal 
without  being  heard  in  his  defence  was  erroneotis, 
and  he  was  entitled  to  a  peremptory  mandamus. 

tf.  In  Kestbaint  of  Trade, 

A  by-law  in  restraint  of  tra<le  was  bad,  nnlcss 
there  was  a  custom  to  support  it.  llcxketh  v. 
Jiraddivk.  3  Burr.  147. 

A  custom  to  exclude  foreigners  in  a  corpo- 
ration, and  a  by-law  matle  to  support  it,  were 
gooii,  hat  the  penalty  given  by  a  by-law  cannot 
bo  to  a  stranger.  Jfoilwir  v.  Fi-tutcll.  I  Wils.  233. 

A  by-law,  that  no  jici-snn  not  boing  free  of  the 
pcwtercrs'  company  slioulil  exercise  the  trade  of 
n  pewtcrer  within  the  city  of  London,  was  a  by- 
law in  restraint  of  trade,  and  was  void  without 
proof  of  a  special  custom  to  support  it.  Jjondon 
■Chamberlain  v.  Compton,  7  D.  4:  R.  r.97  ;  4 
L.  J.  (o.fi.)  K.  B.  49.  S.  P.,  Clarh  v.  Le  Cren,  9 
B.  5c  C.  52  ;  7  L.  J.  (0.8.)  K.  B.  186. 

There  is  no  instance  of  a  by-law  restraining 
individual  members  of  ii  corpomtion  from  being 
-concerned,  either  in  any  other  place  or  within 
given  limits,  in  the  same  trade  as  that  of  the  cor- 
poration. Adley  t.  WkitttaHe  Co.,  17  Ves.  322  ; 
11  U.  R.  87. 

By-law  even  in  restraint  of  trade  to  certain 
-extent,  which  would  not  have  been  gooil  under 
authority  of  charter,  may  be  good  by  custom. 
Distinction  between  charter  and  contract.  lb. 

That  which  may  be  subject  of  contract  between 
different  interest's  in  partnership,  might  not  be 
good  as  a  by-law ;  fof  instance,  an  agreement 
jimong  citizens  of  London  not  to  sell  c.tccpt  in 
markets  of  London,  would  be  good,  though  a 
by-law  to  that  effect  has  been  declared  bad  by 
Icgittlaturc.  lb. 

As  to  validity  of  a  by-law  of  a  corporation 
(the  company  of  Whitstable  fishermen)  tliat  any 
freemen  engaging  in  any  other  oyster  fishery  on 
the  coast  cf  Kent  should  forfeit  10/.,  and  until 
payment  sliould  be  excluded  from  all  share  of  the 
profits  which  should  in  the  meantime  be  derived, 
us  if  he  had  AvhoHy  ceased  to  be  a  freeman  ;  and 
whether  such  suspension  is  open  to  a  mandamus 
as  a  temporary  disfranchisement,  quere.  Ih. 
See  also  19  Ves.  304  ;  1  Meriv.  107;  11  B.  K. 
87. 

A  power  of  making  by-laws  for  good  govern- 
ment does  not  authorise  a  by-law  making  it 
unUiwful  to  carry  on  a  lawful  trade  in  a  lawful 
manner.  Toronto  Gtrpifration  v.  Virgo,  73  L.  T. 
449. 

At  t«  the  Kight  of  FtM  Tradli^  In  Boroughs, 
aotwithitandiil^  any  Custom  or  By-law.]— <S«(? 
Municipal  Corporations  Act,  1882,  s.  247. 

d.  Suma  FOB  Beeach. 

Whan  Action  Lies.] — For  the  breach  of  a  duty  ; 
impose<i  by  a  by-law  made  niulcr  the  authoriiy  i 
of  a  statute,  the  only  reme».ly  is  that  specifically  i 


frescribed  1^  the  Btatnta.  Xitrtom  T.  Sjaami, 
r.  B.,  6  C.  L.  126. 

ATermenti  in  Deelaration.] — When,  in  a  by- 
law of  a  corp<iration,  making  certain  regulations, 
for  breach  of  which  parties  are  to  be  liable  to 
be  sued  for  a  penalty,  there  is  a  sepante  pro- 
viso, making  certain  exceptions,  s  party  ■oin^ 
for  breach  of  the  by-law  need  not  over,  in  the 
declaration,  that  the  case  was  not  within  the 
exception  in  the  proviso ;  but  such  fact,  if  it 
exists,  must  be  sbovi'n  by  the  defendant  by  way 
of  excuse.  Sliaw  v.  Pointer,  4  N.  Jt  M.  290;  2 
A.  &  E.  312  ;  *  L.  J.,  K.  B.  16. 

A  company  was  incot^rated  Iqr  an  ancient 
charter,  and  empowered  to  make  ^-laws.  The 
comjmny  made  ■  a  by-law  that  the  master  and 
wardens  might  call,  choose,  and  admit  into  the 
liverj'  of  the  company  such  person  free  of  the 
art  or  mystery  of  plumbing,  as  they  shonld 
think  fit ;  and  that  every  persrai  chosen  sboald. 
immediately  upon  notice,  prepare  himself  to 
serve  the  same  place,  at  the  next  meeting  of 
the  master  and  wai-dens.  in  such  seemly  and 
decent  manner  as  formerly  had  been  used  ;  and 
that  every  person  chosen  into  the  livery,  and 
accepting  the  same,  should  use,  wcnr,  and  keep 
the  same  livery  according  to  the  usage  and 
warning  given  him  for  that  purpose ;  and  that 
he  should  bring  in  and  pay  at  the  next  meet- 
ing, unto  the  master  and  wardens,  to  the  use, 
maintenance,  and  relief  of  the  company,  and  to 
the  officers  of  the  company,  for  entering  the 
same,  and  for  the  warning  given,  such  fees  as 
formerly  had  been  paid  in  like  cases;  "and 
which  of  them  so-ever  callefl  and  chosen  into 
the  liTory  refuseth  to  pay  the  fees,  or  wbat 
person  or  pei-sons  called  and  chosen  to  be  of 
the  same  livery  refuseth  the  same,  shall  forfeit 
and  pay  to  the  master  and  waniens  for  the  time 
being,  for  every  such  default,  »l.  or  less,  at  the 
diserciion  and  ]ilcasurc  of  the  master  and  war- 
dens, so  it  be  not  less  than  40*.''  In  a  decla- 
ration on  this  by-law,  against  a  pei-son  whohsd 
been  clccte<l  into  the  company,  and  taken  the 
oath  to  obey  the  by-hiw :  —  Held,  first,  that 
the  <lccIaration  was  not  bod  for  not  showing 
that  the  company  was  a  company  that  had  a 
livery,  a  livery  being  mentioned  in  the  charter 
and  by-htw.  v.  Ckappetl,  14  M.  t  W. 

624  ;  9  Jut.  601. 

Held,  secondly,  that  it  was  not  bad  for  not 
showing  that  the  party  was  a  freeman  of  the 
city  of  London ;  for  that  the  court  could  not 
take  notice  that  none  but  freemen  of  the  city 
were  admissible  into  the  livery  of  a  compaov, 
unless  it  had  been  certified  to  -the  court  by  the 
recorder  of  London.  2b. 

The  breach  alleged  was,  that  the  defendant, 
although  reqnestetl,  and  a  reaBonable  time  had 
ehii)8ed,  and  he  was  and  continued  such  freeman, 
did  not  nor  woukl  attend  or  serve  the  place  to 
which  he  had  been  chosen,  and  did  not  nor  would 
attend  and  serve  the  place  at  the  next  meeting, 
or  at  any  subsequent  meeting  of  the  master  and 
wardens,  but  made  default,  and  refusal  to  pre- 
pare himself  to  serve  the  phice  : — Held,  that  the 
bi-each  was  well  assigned;  for  that  one  refusal, 
to  which  by  the  by-law  the  penalty  was  at* 
taehed,  was  the  refusal  to  prepare  to  server  and 
to  serve  at  the  next  court.  lb. 

Faztiea.l — Held,  further,  that  the  master  and 
wardens  akinc  might  sue  for  the  pcn:Uty,  though 
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it  was  Kserred  to  the  nse  oE  the  compahr  gene- 
rally, lb. 

The  master,  wardens,  and  commonalty  of  a 
Company-  cannot  sue  for  a  penalty  forfeited  to 
the  master  and  wardens,  for  the  use  of  the 
master,  wardens,  and  company.  lidtmahtrt' 
C>.  V.  Davit,  1  Bos.  &  P.  98. 

A  company  was  incorporated  by  a  royal  char- 
ter and  empowered  to  make  by-laws  for  the 
KOTernmeut  of  the  society.  They  made  a  by- 
law that  every  freeman  of  the  company  should 
pay  yearly  to  the  company  St.,  to  be  paid 
quarterly,  and  that  eveiy  person  refusing  should 
pay  twice  that  sum: — Held,  that  an  action  on 
tha  by-law  was  rightly  brought  in  the  name  of 
the  company.  Tobacco'pive Maker^  Co.v.Loder, 
li  Q.  5.  7fi&;  20  L.  J.,  Q.  B.  414;  15  Jar. 
1194. 

ttaaltj—VmUnM  Demand.]— A  penalty  of 
SO*,  having  been  imposed  by  one  of  tne  by-laws 
of  the  bahjhers'  company  on  all  persons  selling 
meat  on  a  Snnday  nithin  their  jan'sdiction,  it 
\ni8  declared  by  a  subsequent  clause  that  if  any 
offender  should  deny,  refuse,  or  neglect  to  pay 
the  penMty,  he  shoi^d  be  liable  to  an  action  of 
debt ; — ^Held,  that  it  was  not  necessary  to  prove 
a  prerloos  demand  in  order  to  maintain  such 
acti(HL  JButfhert'  Co.  y.  SuUoeJt,  3  Bos.  &  P. 
434. 

 Statute  of  Limitations.] — An  action  fora 

penalty  incurred  under  a  by-law,  made  by  virtue 
of  a  royal  charter  under  the  great  seal,  is  "  an 
action  of  debt  grounded  upon  a  contract  with- 
out specialty,"  within  21  Jac.  1,  c.  16,  s.  3,  and 
ther^ore  is  barred  by  that  statute  if  not  com- 
menced within  six  years  after  the  penalty  is 
incurred.  Sitbaoeo-pipo  Maheri  Co,  t.  Lader, 
supra. 

Proof  of  By-law.] —Sixty  years'  usage  has 
been  considered  as  evideQce  of  a  by-law.  Per^ 
iin  T.  Oiaierg'  -Of.,  I  Selw.  31.  P.  1145. 

Evidence  of  a  practfcc  in  contravention  of  a 
bv-law  is  not  receivable.  SelU  t.  Brown,  9 
Car.  &  P.  601. 


X.  CONTRACTS  BY  AND  WITK. 
a.  Pbikciples  of  Taliditt. 
See  tOtoeata  under  COMPANY— Co»teacts 

BY  AKD  WITH. 

When  TTltra  Vires.]— Prima  facie  all  cor- 
porate bodies  are  bound  by  contmcts  under  their 
common  seal,  but  this  prioiii  facie  power  to  con- 
tract cannot  be  insisted  on  as  to  matters  where 
from  the  nature  of  the  corporate  body  or  the  ob- 
ject of  its  incorporation,  it  is  expressly  or  impli- 
citly, by  reasonable  inference,  j>ruhibitcd  from 
contracting.  A  contract  as  to  such  mnttcra  is 
nltra  vires.  Shrewtbartj  and  Birmingliaiu-  Hij. 
r.L.^N.  ir.  Rij.,  6  H.  L.  Cos,  113  ;  26  L.  J., 
Ch.  483  ;  8  Jur.  (N.S.)  775. 

There  can  be  no  doubt  that  a  corporation  Is 
£olly  capable  of  binding  itself  by  any  contract 
except  when  the  statutes  by  which  it  is  created 
or  regulated,  expre^ely  or  necessary  implica- 
tion, prohibit  such  contract  between  the  parties. 
Seattith  North'HatterH  Ry.  v.  Stetcart,  S  Uacq. 
H.  L.  382  ;  6  Jnr.  (N.S.)  6i>7 ;  7  W.  a  458.  See 
also  Taj/lor  r.  Ohiehetter  and  Midkurtt  Jfy., 


39  L.  J.,  Ex'  217  ;  L.  R."  4  H.  L.  628  ;  23  L.  T. 
657,  Preston  v.  Liverpool,  Manekeiter  and 
Xewcattle  Janctim  Jli/.,  5  If.  L.  Cas.  605 ;  23 
L.  J.,  Oh.  421  ;  2  Jur.  (N-S.)  241  ;  4  W.  R.  383. 

Where  a  corporation  is  created  by  an  act  of 
parliament  for  particular  purposes,  with  special 
powers,  their  contract  will  bind  them,  unless  it 
appears  by  the  express  provisions  of  the  statute 
creating  the  corporation,  or  by  necessary  and 
reasonable  inference,  from  its  enactments,  that 
the  contract  was  ultra  vires,  or  that  the  legisla- 
ture meant  that  such  a  contract  should  not  be 
made.  Sateman  v.  Athton-vniier-Lyne  Gtrpora- 
tlon,  3  H.  at  N.  323  j  S7  L.  J.,  Ex,  458  ;  6  W.  R. 
829. 

A  company  was  incorporated  by  an  act  of 
parliament  for  the  supply  of  a  district  with 
water  from  certain  sources  within  the  district 
and  empowered  to  break  up  highways  and  place 
pipes  within  the  district,  and  to  do  all  other  acts 
which  the  company  should  deem  necessary  for 
supplying  water  to  the  inhabitants,  according  tof 
the  true  intent  of  the  act ;  and  penalties  were 
imposed  on  the  company  not  supplying  water  to 
the  inhabitants  of  dwelling-houses  within  the 
district.  The  members  of  the  company  were 
entitled  to  tlu3  net  profits  to  be  divided  amongst 
them,  except  a  surplus  above  seven  per  cent., 
which  was  to  go  in  the  reduction  of  the  water 
rents.  In  consequence  of  the  in  -rease  of  popu- 
lation the  supply  of  water  within  the  district 
became  insufficient  both  in  quantity  and  quality. 
The  company  employed  an  engineer,  who  reported 
that  a  BuBicient  supply  could  not  be  obtained 
from  existing  sources,  and  recommended  that 
a  supply  should  be  obtained  from  a  brook 
beyond  the  district,  which  would  be  sufficient  noC 
only  for  the  district  but  also  for  some  atljoining 
populousviliages.  The  company  then  determined 
to  apply  to  parliament  for  powers  to  enlarge  their 
works,  po  as  to  make  the  brook  available  for  the 
entire  district,  which  it  was  capable  of  supplying, 
and  to  increase  their  capital :— Held,  that  the 
company  might  lawfully  take  steps  to  apply  to 
parliament  for  such  extension  of  the  undertaking, 
it  being  for  the  bcneflt  of  the  corporate  body ; 
and  that  the  contracts  made  by  the  company  for 
the  supply  of  plans,  essential  to  the  application 
to  parliament.  weitJ  not  nec&isarily  illegal  or  void, 
or  otherwise  incapable  of  being  enforced  against 
the  company  in  a  court  of  1  .w.  lb. 

A  municipal  corporation,  having  power  by  a 
local  act  to  construct  waterworks  for  supplying 
the  borough  with  water,  entered  into  on  agree- 
ment unilei-  seal  to  refer  to  vahiers  the  amount  of 
compensation  money,  to  be  then  paid  for  the 
damage  which  the  owner,  for  the  time  being  of  a 
mill  and  premises,  might  sust.iin  by  the  abstrac- 
tion of  tlie  whole  of  the  streams,  springs,  and 
waters  which  the  corporation  was  authorized  to 
t-akc.  The  corporation  at  the  time  did  not 
reiiiiiro,  and  hod  not  since  requiiuJ,  to  divert 
more  llian  a  snuitl  i)ortion  of  the  streams  for' 
.  completing  the  waterworks,  although  they  had' 
.  given  the  owner  notice  of  their  tnteniion  to  divert 
the  whole :— Held,  that  such  an  agreement  was 
not  ultra. -Tires  of  the  coi'poration,  aa  against 
the  ratepayers.  Intone  v.  Teorit  Corp  iration,  46 
L.  J..  0.  P.  137  ;  2  C.  P.  D.  99 ;  36  L.  T.  27» ; 
25  W.  R.  240— C,  A. 

A  covenant  by  a  railway  company  to  pay  the 
costs  of  a  bill  in  parliament,  promoted  by 
another  railway  company  for  its  own  purposes, 
hekl  jto.be  iUcgal  and  void,  as  being  beyond  the 
authority  given  to  them  by  tlieir  act.  £!.  Anglian 
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Jty.  V.  Eastern  Gntntiea  By.,  11  C.  B.  775  ;  21 
L.  J..  CP.  23;  16  Jut.  349. 

&^^so  Maegregory.  Djver  Deal  Rij.,  18 
Q.  B.  618  ;  22  L.  J.,  Q.  B.  69.  Gage  t.  Xew- 
«iarirtMy.,\»Q.  B.  457;  21  L.  J.,  Q.  B.  398. 
Mann  t.  Edinburgh  Northern  Tratntoay$  Co., 
fi2  L.  J.,  F.  C.  74 ;  [1893]  A.  C.  69  :  68  L.  T. 
96. 

By  a  statute  incorporating  a  gas-li^t  company, 
it  was  enacted,  that  the  directors  should  have  the 
custotly  of  the  common  seal,  and  power  to  use  it 
for  the  affairs  of  the  company,  who  were  em- 
powered to  make  orders  under  seal  at  their 
meetingB  for  the  government  of  the  company, 
and  for  regulating  the  proceedings  of  the 
directora.  Ko  power  was  expready  gimi  by  the 
act  to  grant  annuities.  At  a  special  meeting  of 
the  company,  a  committee,  previously  appointed 
for  certain  purposes,  reported  tliat  it  was 
expedient  that  the  then  clerk,  whose  health  was 
bnd,  should  be  invited  to  retire  upon  a  pension, 
on  condition  of  abstaining  from  acts  prejudicial 
to  the  company ;  that  such  prt^tosal  had  been 
made  to  him,  and  that  he  had  accepted  it.  The 
meeting  moved  that  the  report  should  be  received 
and  entered  on  the  minutes,  and  that  the  direc- 
tors fchoukl  carry  into  effect  the  committee's 
recommonilntion.  No  order  to  this  effect  was 
made  under  seaL  The  directors,  by  adeed,  in  the 
name  of  the  company,  granted  an  annoity  to  the 
clerk  on  his  retirement,  subject  to  canditions 
the  nature  above  Btated,  and  they  put  the  cor- 
porate seal  to  it : — Held,  that  the  seal  was  properly 
affixed  by  the  directors  ;  that  the  granting  of  such 
annuity  was  warranted  by  the  statute  ;  that  it  was 
a  concern  of  the  company,  within  the  first-men- 
tioned clause ;  and  that  no  order  of  the  company 
under  was  necessary  to  authorise  it.  Clarke 
T.  Imperial  Gat  Light  and  Gtlie  O).,  4  B.  ft  Ad. 
816  ;  1  N.  &  H.  206  ;  2  L.  J.,  K.  B.  30. 

Improvement  not  speoiflcally  authorised — 
Freeiag  Bridge  from  loU— Agreemeat  for,  not 
Toid,  but  Borough  Fond  not  appUcabl«,  except 
ai^  accidental  Bnrplas.} — See  Aeta-attle-vjion- 
Tyne  Corporation  v.  Att.-Gen.,  col.  602. 

Judgment  against  Drainage  Board  in  Aotion 
by  Contractor  for  extra  Works — Ko  Power  to 
levy  Kate  to  satisfy  Judgment.] — See  Ecg.  v. 
Traniore  Drainage  Hoards  col.  633. 

Breaoh  itf  Corenant.] — Where  a  corporation  is 
created  for  certain  purposes,  with  power  to  sue 
and  be  sued,  and  to  Dorrow  money  for  the  com- 
pletion of  those  purposes,  and  to  secure  the  re- 
payment of  such  mouey  by  an  instrument  which 
on  its  face  imports  a  covenant  for  repayment,  if 
money  is  so  borrowed  and  so  securm,  and  not 
duly  repaid,  an  action  may  be  maintained  against 
the  corporation  on  the  breach  of  the  covenant, 
although  there  are  no  specific  statutory  provisions 
enabling  the  corporation  to  bind  itself  by  such  a 
covenant.  Ea*tcm  Uni»aBy.y.Hart(m  error), 
S  Ex.  116 ;  22  L.  J.,  Ex.  20;  17  Jur.  89-r£x. 
C!h. 

Bill  of  Exchange.^ — An  action  will  lie.  on  a 
bill  of  exchange  against  a  trading  corporation, 
whose  power  of  drawing  and  accepting  bills  is 
recognised  by  statute.  Murray  v.  Eatt  India 
Co.,  5  B.  &  Aid.  294  ;  24  B.  H.  325.  And  see 
Brovghton  v,  Manckeder  Waterworla,  3  B.  & 
Aid.  I ;  22  R.  R.  278. 

But  a  railway  comja^  incorporated  hj  a 


special  act  of  parliament  c<nitaining  the  usual 
clauses,  cannot  draw,  acc^t  or  indorse  bills  oC 
exchange.  Bateman  t.  Mid-Wali't  By.,  1  H.  ^ 
U.  608  ;  33  L.  J.,  C.  P.  206  ;  L.  B.  1  C.  P.  499 ;. 
12  Jur.  (K.8.)  463  ;  14  W.  B.  672. 

Eflbet  of  Sealing.]— **  Oenerally  speaking,  alt 
corporations  are  bound  by  a  covenant  under  their 
corporate  seal,  properly  affixed,  which  is  the  tegat 
mode  of  expressing  the  will  of  the  entire  body, 
and  are  bound  as  much  as  an  individual  is  his 
own  deed,  .  .  .  and  as  much  as  all  the  members 
of  a  partnership  would  be  by  a  contract  tn  which 
all  CMicorred."— Per  Parke,  B.  South  Tork$, 
fly.  V.  G.  N.  By.,  9  Ex.  B5. 

The  contracts  of  corporations  with  the  proper 
seal  aflSxed  are  in  like  position  to  those  of  private 
persons ;  so  that  where  a  contract  vrith  their 
common  seal  affixed  is  sent  by  a  corporation  to 
the  other  party  to  the  agrcemdit  to  be  signed 
and  is  so  signed  ;  or  liaving  been  first  signed  by 
the  other  party  an  alteration  isma<Ie  in  its  terma 
by  the  corporation  which  is  assented  to  by  the 
other  party,  and  the  corporation  seal  is  subse- 
quentlyaffixed,  such  contract  is  good.  Dartford 
f/'nion  V.  Tnckett,  69  L.  T.  754  ;  63  J.  P.  277. 

Thou^  affixing  the  common  seal  to  a  deed  of 
conveyance  of  a  corporation  is  sufficient  to  pas& 
the  estate  without  a  formal  delivery,  if  done 
with  that  intent ;  yet  it  has  no  such  effect  if  thc- 
order  for  affixing  the  seal  is  accompanied  with  a 
direction  to  their  clerk  to  retain  the  conveyance 
in  his  hands  till  accounts  were  adjusted  witb 
the  purchaser.  Derhy  Canal  Co.  t.  Wilmat^  ^ 
Kast,  360 ;  9  R.  a  677. 

In  an  action  on  a  bond  against  a  corporate- 
company,  where  it  is  shown  that  the  bond  has 
been  sealed  with  the  seal  of  the  company  by  the 
proper  officer,  it  is  competent  to  the  defendant, 
under  the  plea  of  non  est  factum,  to  prove  that 
several  of  the  requisitions  of  the  act  necessary 
to  the  validity  of  the  execution  lutve  not  been 
complied  yntn.  Sill  t.  Mancketter  WateruMrkt 
Co.,  2  N.  &  H.673;  6  B.  ft  Ad.  866;  3  L.  J., 
,  K.  B.  19. 

A  contract  under  the  seal  of  an  incorporated 
company  is  not  valid  unless  the  seal  was  affixed 
with  the  authority  of  the  directors  meeting 
togciher  as  a  board.  JJfAreyy.  Tamar^  KU-kia 
and  Callington  By.,  36  L.  J.,  Ex.  37  ;  L.  B.  2  Ei- 
1 5S  ;  1 2  Jur.  (S.8.)  548  ;  1*  L.  T.  626 ;  14  W.  B. 
968  ;  4  H.  &  C.  463. 

Therefore,  where  by  the  special  act  of  an  in- 
corporated company  three  directors  were  a 
quorum,  and  the  secretary  obtained  at  one  time 
the  authority  of  two  directors  to  seal  a  bond  for 
money  due  to  the  engineer  of  the  company,  and 
at  another  time  the  authority  of  another  direc- 
tor : — Held,  that  the  bond  was  not  the  deed  oC 
the  ccanpany.  lb. 

Contract  by  Chorohwardens — Bo  CommoiL 

Seal.]— A.,  B.,  C,  D.,  E.,  and  F.,  churchwardens, 
and  overseers,  contracted  with  0.,£or  themselTes 
and  their  successors,  churchwardens  and  over- 
seci-s.  Proviso,  that  nothing  should  be  constraed 
to  extend  to  any  pereonal  covenant,  or  in  any- 
wise to  affect  them  in  their  private  capacity  : — 
Held,  that  although  the  churchwardens  and 
overseers  might  be  a  corporation,  yet,  baring  no 
common  seal  of  office,  they  oould  not  bind  tbeir 
successors  ;  that  the  contract  thcr^re  consti- 
tuted a  personal  covenant ;  that  the  proviso  wa» 
repugnant  to  it,  and  therefore  void.  ArxsroA 
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T.  Oomit,  6  Scott  (X3.)  622  ;  6  Han.  ft  Ot.  786 ; 
12  L.  J.,  0.  F.  265  ;  7  Jar.  399. 

Contraoti  ti  Board  of  Healtli.] — By  11  &  12 

Vict.  c.  63,  s.  12,  the  mimicipal  corporation  of  a 
borough  is  constituted  a  local  board  of  health, 
and  br  s.  85  power  is  given  to  snch  board  to 
enter  'into  contracts  for  works,  with  a  proviso 
that,  before  contracting,  an  estimate  is  to  be  ob- 
tainc<l  from  the  surveyor  of  the  board  ;  and  by 
s.  HO,  the  expenses  incurred  by  the  board  are  to 
be  borne  and  be  paid  out  of  the  rates  authorised 
by  the  act  to  be  levied  forthnt  purpose  : — Bclil, 
that  a  corporation  may  be  sued  on  contracts 
eutcreil  into  in  their  character  as  a  bmrd  of 
henltb,  and  that  the  proviso  in  s.  85  is  only 
directory,  and  not  a  condition  precedent  to  the 
right  to  contract,  althouffh  its  non-obscn-ancc 
might  affect  the  right  of  the  board  to  levy  a 
rote  for  the  purpose  of  such  a  contract,  A'niocU 
IVvrcftter  Qirporationf  9  Ex.  457 ;  2  C.  L. 
R.  981 ;  23  L.  J.,  Ex.  139  ;  18  Jar.  64. 

The  Local  Government  Act,  1858  (21  &  22 
Vict.  c.  98),  8.  24  (repealed),  which  enacts,  that 
in  corporate  boroughs  the  local  boards  "  shall  be 
the  mayor,  aldermen  and  burgesses  acting  by 
the  council " — docs  not  make  the  local  board  ft 
new  and  separate  body,  but  in  substance  enacts 
that  in  corporate  boroughs  the  corporation  shall 
be  the  local  board  ;  and  if  in  making  contracts 
the  name  and  style  of  the  corporation  "  acting 
as  the  local  board  "  are  used,  the  corporation  is 
the  essential  body  and  contracting  party,  and 
mav  be  sued  as  such  on  the  contracts.  Andreivs 
T.  Jiffda  Corporation,  L.  R.  9  Ex.  302 ;  43  L.  J., 
Ex.  174;  28  W,  R.S8. 

Beitriotin  CoTSUat— Building  Salieine— Ap- 
proval of  TrMnxy.l— Although,  in  ordinary 
cases,  where  the  conditions  of  sale,  subject  to 
which  a  sale,  whether  by  auction  or  by  private 
contract,  is  made,  state  that  every  purchaser 
shall  enter  into  certain  restrictive  covenants 
limiting,  for  the  benefit  of  the  adjoining  land, 
his  ri^t  of  nser  of  the  land  conveyed  to  him, 
such  conditions  constitute  a  scheme  enforceable 
by  any  purchaser  against  the  vendor  and  any 
other  purchaser  with  notice  ;  yet,  if  the  vendor 
he  a  mimicipal  corporation,  ss.  1U8  10^  of  the 
Municipal  Corporations  Act,  18S2,  make  it 
necessary  ttiat  the  approval  of  the  Treasury  (or, 
since  the  Local  Qovemment  Act,  1888,  of  the 
Local  GoTcmmcnt  Board)  should  bo  obtained 
not  only  to  the  conveyance  to  the  purchaser,  but 
also  to  the  restrictive  covenants  on  the  ven<lor'» 

Ert  which  are  to  be  implied  from  the  comlitions. 
therefore,  the  Treasury  has  consented  only  to 
the  conveyance  and  not  to  the  implied  cove- 
nants, such  covenants  cannot  be  enforced  against 
the  corporation,  or  against  other  purchasers  from 
them  even  with  notice.  Semble  (per  Kay,  L,  J.), 
to  establish  that  the  Treasury  have  approved  of 
such  a  scheme,  it  is  not  enough  to  show  that, 
having  had  constructive  notice  of  it,  they  have 
approved  the  sale ;  it  must  appear  that  they 
have  had  full  knowledge,  and  have  deliberately 
signified  their  approval  of  the  scheme.  Jfavit  v. 
Leicester  Cvrporat'toK,  63  L.  J.»  Ch.  440  ;  [1894] 
2  Ch.  2jS  ;  7  B.  609  ;  70  L.  T.  699 ;  43  W.  B. 
610— C.  A. 

Centrast  to  t«aeh  a  Trade.] — An  apprenticeship 
deed,  entered  into  with  a  corporation,  is  binding. 
Bumleif  SquUahle   CO'Operative   SoeUtif  v. 


rowon,  60  L.  J.,  U.  C.  69;  [1891]  1  Q.  U.76; 
63  L.  T.  652  ;  39  W.  B.  124 ;  65  J.  P.  1G6. 

OoBtnot  entered  into  hefore  IneorporatinL]— 

An  incorporated  company  will  he  bound  by  the 
agreement  of  the  members  acting  on  its  behalf 
before  incorporation,  if  it  has  received  the  benefit 
of  the  agreement.  Edward$  v.  Gratul  Janetim 
By.,  7  Sim.  387  ;  1  UyL  &  Cr.  650  ;  6  L.  J.,  Ch. 
47. 

Pnrehtse  by  Kunioipallty  from  Hospital  in. 
connection  with  it — Void  in  Equity.]— A  hos- 
pital, having  a  corporate  character,  was  estab- 
lished in  close  connection  with  a  municipal 
corporation.  The  ei-mayor  was  to  be  the 
governor,  the  masters  and  assistants  were  elected 
from  the  corporation,  and  the  mayor  and  alder- 
men were  visitors : — Held,  that  the  corporation 
and  hospital  were  in  equity  incapable  of  con- 
tracting, and  a  purchase  by  the  corporation  of 
property  belonging  to  the  hospital  was  set  aside. 
Att.-Gen.  v,  Plymmth  OtrporatUm,  9  Beav.  67  ; 
15  L.  J.,  Ch.  lOy. 

See  oImo,  ob  to  contracts  with  regard  to  the 
property  of  municipal  corporations,  Municipal 
Corporations  Act,  1682,  h.  105—132. 

i.  WHEBB  SEALIKa  Unnecessabt. 

Ezeonted  Contraot.] — In  the  case  of  a  contract 
entered  into  with  a  corporation,  which  is  exe- 
cuted before  action  brought,  and  under  which 
the  defendant  has  received  the  whole  benefit  of 
the  consideration  for  which  be  bargained,  it  is 
no  answer  to  an  action  by  the  corporation,  that 
the  corporation  itself  was  not  originally  bound 
by  the  contract,  by  reason  o£  its  not  having  been 
made  under  their  common  seal.  Fithmuxgert' 
Co.  V.  JtiiherUon,  G  Scott  (N.R.)  56 ;  5  Man.  & 
G.  131 ;  12  L.  J.,  C.  P.  185. 

A  steamship  corporation  bought  by  a  parol 
contract  of  the  defendant  a  quantity  of  ale  for 
the  use  of  the  passengers  on  board  the  corpora- 
tion's steam  vessel,  and  paid  the  defendant  for 
the  same.  The  ale  proved  unfit  for  use  : — Held, 
that  the  contract,  although  not  under  seal,  being 
exccutcti,  the  defendant  was  liable  to  the  corpo- 
ration in  damages.  Australian  Royal  JUait 
Steam  Navigation  Co.  v.  Marzetti,\l  Ex.228; 
3  C.  L.  R.  1179;  24  L.  J.,  Ex.  273. 

To  enforce  an  executory  contract  against  a 
corporation,  it  may  be  necessary  to  shew  that  it 
was  by  deed ;  but  where  the  coriwration  has 
acted  as  upon  an  executed  contract,  it  is  to  be 
presumed  against  them  that  everything  has  been 
done  that  was  necessary  to  make  it  a  binding 
contract  ujjon  both  jjarties,  tlioy  having  had  all 
the  advantage  they  would  have  had  if  the  con- 
tract had  been  regularly  made.  Due  d.  Pen- 
nington V.  Tanien;  12  Q.  B.  998  ;  18  L.  J.,  Q.  B. 
49;  13Jur.  119. 

An  official  assignee  in  bankruptcy  verbally 
agreetl  with  a  corporation,  who  were  mortgagees 
of  the  insolvent,  to  release  to  them  the  equity  of 
redemption  in  consideration  of  their  not  proving 
their  debt,  which  exceeded  the  value  of  the 
mortgaged  property  : — Held,  that,  after  the 
assigucc  had  released  the  equity  of  redemption, 
the  corporation  were  precluded  from  proving  the 
debt,  notwithstanding  that  the  agreement  wa» 
not  under  seal,  and,  therefore,  that  the  consider- 
ation for  the  release  hod  not  failed.  Melbourne 
Banking  CWporation  v.  JBrougham,  48  L.  J„ 
P.  C.  12  ;  4  App.  Caa.  166 ;  48  L.  T.  1. 
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An  action  is  maintainable  against  a  corpora- 
tion aggregate  on  an  executed  parol  qoiitract. 
Severley  t.  Lincoln  Gaslight  and  Cuke  Co.,  2 
N.  k  P.  283  :  6  A.  &  E.  829  ;  W.  W.  &  D.  519 ;  7 
L.  J..  Q.  B.  113. 

By  a  private  act  of  parliament,  three  railway 
companies  were  consolidated  into  one  company, 
but  the  provisions  of  this  act  were  not  to  take 
effect  till  the  commissioners  ot  railways  bad 
certified  that  half  the  capital  had  been  paid  up 
and  expended  on  the  railways.  The  plaintin 
served  ue  company  with  burning  oil  and  carriage 
oil  Cor  their  carriages,  and  colours  fortheir  carriage 
department,  under  orders  not  under  their  common 
seal : — Held,  that  the  plaiatifl  was  entitled  to 
recover  against  the  company  in  an  action  for 
goods  sold,  without  proof  that  the  commissioner 
of  railways  had  certified,  and  although  the  com> 
pany  bad  not  contracted  by  any  instrument  under 
th^  common  seaL  Denton  y.^ut  Anglian  By., 
8  Oar.  &  K.  16. 

 Vm  and  Ooonpation.] — A  corporation 

may  maintain  an  action  on  an  executed  con- 
tract ;  therefore  they  may  sue  for  use  and  occu- 
pation, where  the  tenant  has  held  premises  under 
tbem  and  paid  rent.  Stafford  Corporation  t. 
TUl,  4  BiDg.  75  ;  12  Hoore,  260  ;  5  L.  J.  (o.a.) 
C.  P.  77. 

So  a  corporation  aggregate  may  maintain  an 
acti«i  for  the  use  and  occupation  of  tolls, 
although  they  did  not  giant  the  tolls  to  the  oc- 
cupia  any  instrument  under  their  common 
ae^  CarmartkeH  Corporation  v.Lewii,  G  Car.  la 
P.  608. 

Where  a  corporation  has  actually  used  and 
occupied  land,  for  a  corporate  purpose,  by  per- 
mission of  the  owner,  it  is  liable  for  use  and  occu- 
pation, though  there  is  no  contract  under  seal  for 
euch  occupation.  Lovxi  t.  A'ortU-Western  iZjr., 
7  BaUw.  Cos.  524  ;  18  Q.  B.  632  ;  21  L.  J.,  Q.  B. 
361 ;  17  Jor.  S75. 

Where  a  corporation  so  occupying  was  a  raUi 
way  company,  within  the  provision  of  8  &  9 
Vict.  c.  16  (Companies  Clauses  Act),  s.  U7,  that 
any  contract  which,  if  made  between  private 
persons,  would  be  valid,  though  made  by  parol 
only,  may  be  made  by  parol  on  behalf  of  the 
company  by  the  directors,  and  shall  bfnil  the 
company,  such  parol  contract  may  be  presumed 
against  the  company  in  an  action  for  use  and 
occupation,  in  the  absence  of  direct  evidence  to 
the  contrary,  upon  proof  of  actual  occnpaticm  by 
the  corporation  or  its  agent.  lb. 

AndUary  to  PnrpoMi  ot  Corporatlan.] — A 

trading  corporation  may  make  a  binding  con- 
tract, not  under  seal,  relating  to  matters  neces- 
sarily incident  to  the  purposes  and  objects  for 
which  the  corporation  was  created.  Henderion 
V.  Avttrallan  Rm/al  Mail  Steam  Navigation  Co., 
B  EI.  ft  Bl.  409  ;  21  L.  J.,  Q.  B.  322  i  1  Jur.  (X.S.) 
830  :  3  W.  B.  671. 

Whether  any  commercial  or  trading  corpora- 
tion can  contract  without  seal  or  not  depends, 
not  upon  the  magnitude  or  the  insignificance  of 
the  subject-matter,  but  upon  whether  or  not  the 
contract  is  for  a  purpose  connected  with  the 
objects  of  the  incorporation.  South  of  Ireland 
Colliery  Co.  v.  Waddle,  87  L.  J.,  C.  P.  211 ; 
L.  B.  S  C.  P.  463 ;  18  L.  T.  405  ;  16  W.  E.  756. 
Affirmed,  38  L.  J.,  C.  P.  388 ;  L.  E.  4  0.  P.  617  ; 

17  w.  K.  aite— Ex.  Ch. 

A  company  incorporated  under  the  Companies 
Act,  1662,  for  the  worlunir  of  collieries,  con- 


tracted with  an  engineer  for  the  erection  of  a 
pum ping-engine  and  machinery  for  that  pnr- 
pose,  and  paid  him  part  of  the  price.  In  an 
action  by  the  company  against  the  engineer  for 
a  breach  of  contract  in  Kfusing  to  deliver  the 
engine  and  machineiy: — ^Held,  that  the  ndiaa 
was  maintainable,  though  the  contract  was  not 
under  seal.  lb. 

By  the  articles  of  association  of  the  company 
it  was  provided  that  the  business  thereof  should 
be  carried  on  under  the  management  of  the 
board  of  directors  ;  and  that  the  board,  in  addi- 
tion to  the  powers  and  authorities  by  the  statute 
and  the  articles  of  association  expressly  con< 
ferred  upon  them,  might  execute  all  such  agree- 
ments, and  generally  do  all  such  acts  and  things 
as  were  by  the  statute  and  the  articles  of  asso- 
ciation directed  or  authorised  to  be  executed  or 
done  by  the  company  in  meeting  Held,  that 
'  the  contract  in  question  was  warranted  by  the 
articles  of  association,  and  that  there  was  no- 
thing in  them  or  in  the  statute  requiring  it  to  be 
under  seal.  lb. 

An  action  is  maintainable  by  a  trading  corpora- 
tion on  an  executory  contract  for  the  supply  of 
goods,  for  the  manufacturing  and  supply  of  which 
the  company  was  incorporated.  Church  v.  /«- 
perial  GatligH  and  Coke  Co.^  3  N.  &  P.  .<to  :  A. 
&  E.  846  ;  1  W.  W.  &  H.  137  ;  7  L.  J.,  Q.  B.  IIS. 

Where  the  guardians  of  a  anion  gave  a  verbal 
order  for  iron  gates  for  the  union  workhouse: 
and  the  gates  were  supplied  accordingly,  and 
adopted  by  tbem  : — Hela,  that  this  was  a  con> 
tmct  incident  to  the  purposes  for  which  they 
were  incorporated,  and  therefore  within  the  ex- 
ceptions to  the  general  rule,  requiring  contracts 
by  corporations  to  be  under  seal.  Sander*  v. 
Xeota"  I'nhm  (hiardiaju,  8  Q.  B.  810  ;  15  L.  J., 
M.  C.  104  ;  10  Jar.6fi6. 

Wherever  the  purposes  for  which  a  corporation 
is  created  render  it  necessary  that  work  should 
be  done  or  goods  supplied  to  carry  such  purposes 
into  effect,  and  such  work  is  done  or  such  goods 
are  supplied  and  accepted  by  the  corporation, 
and  the  whole  consideration  for  payment  is  exe- 
cuted, the  corporation  cannot  refuse  to  pay. 
ui)on  the  ground  that  the  contract  was  not  nnder 
seal.  Clarke  v.  Cuchjield  Union  Guardiam,  1 
B.  C.  C.  81  ;  21  L.  J.,  Q.  B,  849 ;  16  Jur.  C8fi. 

Where,  therefore,  at  a  meeting  of  a  board  of 
the  guanlians  of  a  poor>law  union  (which  boanl 
wosi-egularly  constituted),  a  contract  w^enteroil 
into,  not  under  seal,  for  the  erecting  of  water- 
closets  in  the  union,  and  they  were  aixordinglr 
put  up : — Held,  that  the  guardians  were  liable 
upon  the  contract  for  work  and  labour,  and  goods 
sold  and  delivered.  lb, 

!5ee  Smart  v.  Weet  Ham  Unton,  10  Ex.  867 : 
24  L.  J.,  Ex.  201. 

Guanlians  of  a  poor-lav  union,  sttspecting 
fraud  by  their  clerk  in  the  unfou  accounts, 
employed  the  plaintiff  to  investigate  them,  and 
during  the  pro;ire8a  of  such  investigation,  and 
after  the  npiKiintment  of  a  new  clerk,  also 
employed  the  plaintiff  to  make  up  the  union 
accounts  for  the  last  half-year,  which  involved  a 
fresh  investigation  by  hfm  of  the  old  accoants. 
The  plaintiff  was  employed  under  three  several 
resolutions  of  the  board  of  guardians,  entered  in 
their  minute-book,  but  no  contract  was  made 
under  the  seal  of  the  board.  In  an  action 
against  the  board  for  work  and  labour  : — Held, 
by  Erie,  J.  (dubitante  Crompton,  J.),  that  as 
the  work  done  was  incidental  and  necessary  to 
the  purposes  for  which  the  board  of  guardiaLt 
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Wan  created,  and  had  been  perfomiAd  hy  the 
plaintiff  at  the  request  of  the  board,  he  was 
entitled  to  recover,  though  the  contract  was  not 
under  seal.  Ilnigh  v.  jS'orth  Bierley  Union 
Gvardiaiu,  El.  Bl.  It.  £1.  873 ;  23  L.  J.,  Q.  B. 
62 ;  fi  Jnr.  (IT.8.)  &I1 :  6  W.  B.  679. 

A.  sopplied  coals  from  time  to  time  to  the 
guardians  of  a  poor-law  union,  for  the  use  of  the 
workhouse,  under  articles  of  agreement  executed 
by  A.,  but  not  under  the  seal  of  the  guardians. 
The  guardians  rtceived  and  used  some  of  the 
coals.  In  an  action  for  the  price  of  the  coals 
delivered : — Held,  that  as  the  coals  had  been 
accepted  by  the  ^rdians,  and  were  such  as 
must  necessarily  be  from  time  to  time  supplied 
for  the  very  purposes  for  which  the  guardians 
were  incorix>rate>i,  tiicy  were  liable  to  pay  for 
the  coals  altbougb  the  contract  was  not  under 
seal.  Aurhi'lwn  v.  Bradfield  Union  Guardiant, 
7  B.  &  S.  747  ;  »5  L.  J.,  Q.  B.  176  ;  L.  B.  1  Q.  B. 
620  :  14  L.  T.  830  ;  14  W.  B.  731. 

Where  an  act  of  parliament,  creating  a  corpor- 
ation, casts  upon  them  the  duty  of  paying  a  sum 
of  mcncy,  debt  will  lie  against  thorn  to  recover 
that  sum,  although  there  is  no  contract  under 
seat  Tilton  v.  Warwick  GatliglU  Co.,  4  B.Jt  C. 
i»S2 ;  7  I).  B.  675 ;  4  L.  J.  (0.8.)  K.  B.  ii3 ;  28 
B.  B.  529. 

Batifloation.] — The  deed  of  settlement  of  an 
electric  telegniph  comjiRit^y.  incorporated  by 
royal  charter,  empowered  the  directors  to  man- 
a.?c  the  affairs  of  tlic  CDminny,  and  to  exercise 
all  the  powers  of  tlie  com{>Buy  at  large  ;  but  con- 
tracts, tne  consideration  for  which  did  not  exceed 
fiO/.,  were  rcquiroJ  to  be  signed  bv  at  least  three 
individual  dii-ectors,  or  sealed  with  the  seal  of  the 
company,  under  the  authority  of  a  special  meet- 
ing, or  a  resolution  of  the  <lirectori.  The  chair- 
man of  the  company  mode  a  parol  agreement 
with  the  plaintiff,  by  which  he  was  to  be  allowed 
BO/,  per  cent,  on  messages  sent  and  received 
through  the  company's  linifl,  and  with  his  own 
hand  entered  a  memorandum  of  the  ngrccmcut 
in  the  miuate^book  of  the  company.  The  agree- 
ment was  afterwards  referred  to  and  recf^iiaed 
fn  a  correspondence  between  the  plaintiff  and 
the  secretary  of  the  company,  and  accounts  were 
rendered  and  payments  receivetl  by  the  plaintiff 
under  the  agreement  by  cheques  ;  but  there  had 
not  been  a  contract  signed  by  three  directors,  or 
onder  the  seal  of  the  company: — Uehl,  that 
aasoming  the  agreement  to  oe  ultra  Tires  of  the 
chairman,  It  bad  been  ratified  and  adopted  by 
the  company,  so  as  to  render  them  liable.  Jteiiter 
V.  Elrctrie  Telrgrapk  Co.,  6  El.  Ac  BL  346  ; 
26  L.  J.,  Q.  B.  46  ;  2  Jur.  CN.S.)  1245  ;  4  W.  K. 
664. 

If  the  mayor  of  a  town  order  weights  and 
mcasaree,  and,  when  supplied,  they  are  examined 
at  a  full  meeting  of  the  corporation,  this  is  such 
a  recognition  of  the  contract  as  will  ninkc  ilie 
coriK)ration  liable  to  pay  for  them,  although  the 
onicr  for  them  was  not  under  the  common  seal  of 
the  corporation  ;  and  the  fact  that  the  mayor  was 
afterwards  ousted  from  bis  office  by  a  judgment 
of  the  court  makes  no  difference.  De  GroM  t. 
Monmtmth  Corporation.,  4  Car.  &  P.  111. 

Contraots  of  Constant  Oeenrroioe  and  Vr- 
gnicy.] — ^A  municipal  corporation  was  possessed 
of  a  dock  of  which  it  allowed  the  use  to  ships 
needing  repairs,  under  certain  printed  regula- 
tions. The  itlointiff  entered  into  a  parol  agree- 
racut  with  the  corporation  for  tbo  use  of  the 


dock,  upon  the  terms  of  such  regulations.  By 
these  regulations  it  was  provided  that  the  dock 
should  bo  let  to  parties  requiring  the  same  for 
the  repair  of  vessels  at  such  rates  as  the  council 
of  the  borough  should  from  timetotimcsanction, 
and  that  voxels  ^tered  in  a  book  k^t  by  tlie 
borough  treasurer  should  be  allowed  to  enter  the 
dock,  as  far  as  possible,  according  to  the  onler  of 
entry  in  the  book.  The  regulations  contolned 
provisions  that  the  corporation  should  be  entitled 
to  detain  the  vessel  in  the  dock  until  the  dockage 
was  paid  :  that  the  corporation  foreman  should 
open  and  shut  the  dock  gates  ;  and  vaiious  other 
provisions  tending  to  show  that  the  corporation 
intended  to  retain  possession  of  and  control  Dver 
the  dock  while  in  use  by  vessels.  The  corpora- 
tion did  not  admit  the  plaintiff" s  vessel  into  the 
dock  in  her  torn  : — Held,  in  an  action  for  breach 
of  contract  by  him  against  the  corporation,  that 
the  contract  was  not  for  an  interoet  in  land 
within  the  4th  section  of  the  Statute  of  Frauds, 
and  therefore  neetl  not  be  in  writing ;  and, 
secondly,  that  the  contract  need  not  be  under 
the  seal  of  the  corporation,  being  in  respect  of  a 
matter  of  frequent  ordinary  occurrence,  and 
often  of  urgency.  WelUt  v.  A'iwff»ton-ujtoH'2luU 
Corporation,  44  L.  J.,  C.  P.  267  :  L.  B,  10  C.  P. 
402  ;  32  L.  T.  615  ;  23  W.  B.  5G2. 

Spseifio  Performanoa  of  Agreement— A«qiil«l- 
cenee,] — A  corpomtion  passed  a  ^solution  in 
18tiO,  agreeing  to  let  to  the  plaintiff  the-flat  part 
of  the  beach  opposite  to  his  iield,  for  300  years, 
at  a  nominal  rent.  He  olaimetl  all  the  beach 
comprised  between  lines  drawn  in  prolongation 
of  the  sides  of  his  field,  and  he  built  a  wall  and 
terrace  along  the  part  so  claimed.  In  1864  the 
corporation  gave  hira  notice  to  quit,  and,  ofter 
much  negotiation,  in  18(i9  brought  an  ejectment 
against  him.  and  thereupon  he  filed  a  bill  for 
specific  pciformance: — Held,  that  though  the 
agreement  was  not  under  seal  the  corporation 
was  bound  by  acquiescence,  and  mast  perform 
the  agreement  to  grant  a  lea«c.  Oroak  v.  Sea- 
ford  Corjioration,!..  K.  6  Uh.  551 ;  25  L.  T.  1 ;  19 
W.  R.  038. 

If  a  regular  corporate  resolution  has  been 
passed,  and  upon  faith  of  it  expenditure  has 
been  incurred,  the  court  will  compel  corporation 
to  make  legal  grant  in  pursuance  of  resolu- 
tion, although  not  under  corporate  seal.  Mar- 
shall v.  ^uieiuhorovgh  Corporation,  1  Sim.  ft  S. 
620. 

Circumstances  under  which  the  specific  per- 
formance of  an  agreement  not  under  corpraate 
seal  was  decreed.  Maxwell  x.  Bulwieh  ColUge, 
4  L.  J.,  Ch.  138. 

Appointment  of  Solicitor.  }—W'here,  1^  an 
act  incorporating  a  railway  company,  the 
directors  were  empowered  to  appoint  and  dis- 
place any  of  the  officers  of  the  company,  tbo 
appointment  of  an  attorney  to  the  company 
need  not  be  under  seal.  Itrg.  t.  Cumberland 
JJ..  5  llailw.  Cas.  332  ;  6  D,  &  L.  481 ;  17  L.  J., 
Q.  B.  102  ;  12  Jur.  1025. 

An  attorney  authorised  to  appear  for  a  party 
to  a  suit,  has,  incidentally,  autnority  to  refer  it, 
without  any  fresli  authority  to  tliat  effect ;  and 
an  attorney  having  api>eai^  for  a  corporation  in 
an  action,  to  the  knowledge  of  the  directors,  the 
I  corporation  is  bound  by  his  acts  as  their  attorney, 
I  though  he  was  not  authorised  to  appear  under 
'  seaL  Faviell  T.  &Jtttr»  Covntiet  Rv^  3  Ex.  914 ; 
t  6  D.  &  L.  54 ;  17  L.  J.,  Ex.  297. 


Digitized  by 


663 


CORPOKATION. 


664 


Ai  to  the  Validity  of  an  AppointmeiLt  not 
ondsT  Seal  of  an  Arohltect  by  a  School  Board, 
and  the  Liability  of  the  Board  to  pay  for  Plana 
prepared  by  him  under  Ortot  not  nnder  Seal.] 

—See  Seott  t.  ffreat  CUftm  School  Board,  14 
Q.  B.  D.  600,  poet,  sub  ScbooL 

Seal  lAzed  when  Contraet  partly  performed.] 

—By  B.  174  of  the  PubUc  Health  Act,  1875, 
every  contract  made  by  an  urban  authority 
Thereof  the  value  or  amonnt  exceeds  &01.  ebaU 
be  In  writing  and  sealed  with  the  common  seal 
of  such  authority.  The  defendants,  an  urban 
authority,  by  contract  not  under  seal  employed 
the  plaintiffs  as  engineers  to  perform  certain 
work.  The  plaintiff  perform^  part  of  the 
work  exceeding  in  valne  502.,  and  then  required 
the  defendants  to  affix  their  seal  to  the  contract. 
This  the  defendants  did,  believing  that  it  was 
for  the  benefit  of  the  ratepayers  of  the  district 
that  the  contract  should  be  completed  ; — Held, 
that  as  part  of  the  work  was  unperformed  when 
the  seal  was  affixed,  and  there  was  consideration 
for  affixing  it  in  the  plaintiff's  promise  to  com- 
plete  the  work,  it  was  competent  for  the  de- 
fendants toconstitate  the  contract  a  good  contract 
nnder  seal,  within  s.  174,  in  respect  of  the  work 
already  done,  and  therefore  that  the  plainti£E8 
were  entitled  to  maintain  their  action  for  the 
value  of  that  work.  Mellit  v.  Shirley  Local 
Board,  6i  L.  Q.  B.  408  ;  14  Q.  B.  D.  911  ;  62 
Ii.T.644. 

e.  NBCE8SITT  OF  SEALING. 

Additional  Works— Qoantnm  meruit.] — A 

builder  covenanted  with  a  corporation  to  do 
certain  specified  work  for  a  sum  of  money,  and 
that  if  tli^r  architects  should  require  any  altera- 
tions or  additions  in  the  progress  of  the  works, 
the  architects  shoald  give  to  the  builder  written 
instructions  signed  by  them,  and  that  he  should 
not  be  considered  as  having  authority  for  the 
same  without  such  written  instructions.  The 
corporation  covenanted  to  pay  him  the  agreed 
sum  uid  the  value  of  the  additional  work,  if  any. 
The  plaintiff  executed  all  the  works  to  be  done 
for  the  specified  sum ;  and  the  architects  required 
him  to  make  certain  additions,  by  means  of  written 
instructions,  signed  by  them ;  and  he  executed 
all  the  additional  works,  and  the  corporation 
took  possession  of  all  the  works  : — Held,  that  the 
plaintiff  was  not  entitled  to  be  paid  on  a  quantum 
memit  in  respect  of  the  additional  worl^,aa  the 
corporation  was  incapable  of  making  a  new 
contract  by  paroL  Zamprell  v.  Billericay  Union, 
3  £x.283  ;  18  L.  J.,  Ex.  282.  See  OarA  v.  CW/f- 
peld  Union  Chiardiant,  1  B.  G.  C  81 ;  31  L.  J., 
Q.  6.  349 ;  16  Jur.  686. 

Extra  Work.]  —  An  incorporated  company 
entered  into  a  contract  under  seal  with  A.  for  the 
execution  of  works,  according  to  the  terms  of  a 
specification  annexed,  which  contained  provisions 
fotextrawork.  Heentoredupon  the  workunder 
the  superintendence  of  the  company's  engineer, 
and  also  under  such  superintendence,  and  with 
the  approbation  of  the  engineer,  executed  extra 
works,  which,  however,  could  not  be  considered 
within  the  provisions  of  the  contract  nnder  seal. 
He  afterwards  made  a  claim  upon  the  company 
to  a  much  larger  amonnt  than  tiiat  ^ecified  by 
the  contract,  and  the  dircctois  paid  him  a  sum 
general^ on  account.  By  8  &  9Vict.c.  16,  s.  97, 
the  directors  of  such  a  company  may  make  parol 


contracts  without  the  same  being  reduced  into 
writing  where  such  contracts  would,  if  entered 
into  between  private  persons,  be  valid,  and  by 
8.  98,  the  directors  are  oound  to  enter  minutes  « 
such  contracts  in  a  book,  and  by  a  clanae  of  the 
special  act  of  the  company,  three  directors  con- 
stituted a  quorum  : — Held,  that  as  there  was  not 
any  evidence  that  the  company  had  contracted 
for  this  extra  work  under  seal,  or  that  they  had 
entered  into  a  contract  for  the  same  nnder  tbe 
terms  of  the  special  act,  or  of  any  seneraL  act 
authorising  tbe  same,  they  were  not  uable  to  A. 
for  the  extra  workso  performed  by  him.  Somer- 
tliam  T.  Wolverhampton  Waterirvrks  Co.,  6  Bailw. 
Cas.  790  ;  6  Ex.  137  ;  20  L.  J.,  Ex.  193. 

AgTOoment  for  Certain  Work— SlsnusiaL]'- 

Arailwaycompanyincorporated  byact  of  parli^ 
ment  entered  into  an  agreement,  not  under  seal, 
with  a  contractor,  that  be  should  execute  certain 
works  upon  the  railway  for  the  purpose  cf 
changing  the  system  of  locomotion  which  they 
then  employed,  the  rope  and  stationary  engine 
system,  to  the  ordinary  locomotive  principle.  The 
contractor,  in  pursuance  of  the  agreement,  entered 
upon  the  wor^,and  performed  a  portion  of  them ; 
but  before  they  were  completed  he  was  dism^sed 
by  the  company : — Held,  that  he  could  not  recover 
the  value  of  this  work.  Diggle  v.  Jjondon  and 
BlackwaU  ny.,6  Bailw.  Cas.  590;  5  Ex.443; 
19  L.  J.,  Ex.  308  ;  14  Jur.  937. 

Contract  nnder  Seal— Xxtras  verbally  ordered 
by  Surveyor- Liability.]— By  15  &  16  Vict, 
c.  85,  8.  24,  burial  boards  appointed  under  that 
net  arc  incorporated  and  have  a  common  saal ; 
and  by  f.  31  a  board  may  enter  into  contracts 
with  any  person  for  building  chapels  and  other 
premises,  and  doing  any  other  works,  which 
contracts  must  specify  the  work  to  be  done,  the 
prices  to  be  paid,  the  time  within  which  the 
work  is  to  be  done,  and  the  penalty  the  coo- 
tractor  is  to  pay  for  non-performance  ;  the  con- 
tracts are  also  to  be  entered  in  a  book  to  be  kept 
by  the  board  for  that  purpose.  The  plaintiff 
contracted  to  do  certain  repairs  to  the  chapels 
and  premises  of  the  defendants  for  38/.  The 
contract  was  accepted  by  the  defendants,  and 
the  seal  of  the  board  was  affixed  to  it.  Xhiring 
the  work  the  surveyor  of  the  defendants  verbally 
ordered  the  plaintiff  to  do  many  extra  mum 
repairs  which  were  not  included  in  the  contract. 
The  plaintiff  sought  to  recover  IZl.  the  cost  of 
th^  extras,  from  the  defendants,  who  denied 
their  Uat^ty  <m  the  ground  that  they  had  not 
been  contracted  for  under  the  seal  of  the  board : 
—Held,  by  Fry,  L.J.,  that  thb  board  was  not 
liable,  as  they  were  bound  to  contract  for  sudb 
work  as  the  plaintiff  had  executed  strictly 
in  accordance  with  the  terms  of  s.  31.  By 
Mathew,  J.,  that  the  bonnl  was  liable,  as  the 
extras  were  each  of  trivial  importance,  and  the 
board  could  not  be  expcctc4l  to  affix  their  seal 
to  every  order  for  small  matters  as  they  were 
required.  Stecent  v.  Ifound'iw  Burial  Boari, 
61  L.  T.  839  ;  38  W.  K.  2:16  ;  64  J.  P.  309. 

Looal  Improvnnents.] — A  municipal  corpora 
tion  cannot  enter  into  a  contract  to  pay  a  sum 
of  money  out  of  the  corporate  funds,  for  tlit 
making  of  limprovementa  within  the  borou^ 
except  imder  the  common  seal.  Zvdlow  Cor- 
psratUyn  v.  Chartto%  6  H.  &  W .  81S ;  8  Car.  tt  P 
242  ;  10  L.  J.  Ex.  76 ;  4  Jnr.  657. 
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TToder  Public  Besltli  Aflt.]— The  11  &  12  Vict, 
c.  63,  which  establiBhes  local  boards,  and  gives 
them  the  power  to  make  contracts  binding  on 
Che  district  rates,  requires,  in  the  case  of  non- 
corporate districts,  that  the  board  shall  caose  a 
seat  to  be  made  for  the  use  of  such  board  in  the 
ezecntion  of  the  act,  and  b.  85  reqaires  that  all 
contracts  above  10!,  shall  be  in  a  certain  form 
in  writing ;  and,  ia  the  case  of  a  non-corporate 
district,  sealed  with  the  seal  of  the  boara,  and 
signed  by  five  or  more  members  thereof : — 
Held,  that  s.  85  is  not  merely  directory,  but 
creates  a  condttipQ,(uid  therefore  that  a  contract 
not  under  seal  U  void.  Frend  r.  Dsnnett,  4  C.  B. 
(B.S.)  576  ;  27  L.  J.,  C.  P.  3U  ;  4  Jur.  (ir.8.)  897  ; 
6  L.  T.  73. 

Section  85  of  the  Public  Health  Act,  1848  (\l 
&  12  Vict.  c.  63)  and  s.  174  of  the  Public  Health 
Act,  1875  (38  k  39  Tict.  c.  55)  enact  (without 
any  words  of  prohibition)  that  "  every  contract 
made  by  a  local  board  or  by  an  urban  authority, 
whereof  the  value  or  amount  exceeds  [10/.]  GO/.. 
thftU  be  in  writing,  and  scaled  with  the  common 
seal  of  such  authority."  A  local  board  and  an 
urban  authority  under  these act^  verbally  directed 
their  surveyor  to  employ  the  plaintiff  to  prepare 
plana  for  new  ofllcea.  The  plans  were  prepared 
and  submitted  to  and  approved  and  used  by  the 
local  boanl,  but  the  proposed  offices  were  never 
erected.  There  was  no  contract  under  the  cor- 
porate seal,  nor  any  ratification  under  seal  of  the 
cct  of  the  surveyor  in  procuring  the  plans ;  nor 
was  there  anyresoiution  of  the  board  authorising 
th^r  preparation  ■ — Held,  that,  by  reason  of  the 
non-compliance  with  the  statutory  requirements, 
the  contract  could  not  be  enforced,  notmthstand- 
ingtbat  the  jury  fouiul  that  the  board  authorised 
their  surveyor  to  procure  the  plans  and  ratified 
this  act,  that  new  offices  were  necessary  for  the 
parpoaea  of  the  board,  and  that  the  pUns  were 
nece«ary  for  the  erection  of  them.  v. 
IVimbtedim  local  Hoard,  47  L.  J.,  0.  F.  S40. 
Affirmed, 48  L.J.,aP.S07;  1  G.  P.  B.  48;  39 
L.  T.  35  ;  27  W.  R.  123—0.  A. 

SeefnrtJurr,  Local  Gotebnhent. 

Vot  Incidental  to  Purposes  of  Corporation.  1— 

The  guardians  of  a  union,  who  are,  by  5  &  6  WilL  4, 
c  B9,  B.  7,  and  5  t  6  Vict,  c,  27,  s.  16,  a  cor- 
porate Ixxly,  by  direction  of  the  poor  law  com- 
missioners, under  6  &  7  Will.  4,  c,  9G,  s,  3, 
entered  into  an  agreement,  under  seal,  with  a 
party  for  making  a  survey  and  a  map  of  one  of 
the  parishes  comprised  in  the  union.  A  reduced 
plan  being  also  required,  a  verbal  order  for  it 
was  given  to  the  surveyor.  In  an  action  for  the 
price  of  the  reduce<l  plan  : — Held,  that  this  was 
not  a  contract  incident  to  the  purposes  for  which 
the  goardians  were  incorporated,  and  therefore 
not  within  the  exceptftms  to  the  general  rule, 
requiring  contracts  by  a  corporation  to  be  made 
under  seaL  Paine  v.  Strand  Guardi-aai,  8 
Q.  B.  326  ;  15  L.  J.,  M.  C.  89  ;  10  Jur.  308. 

 Copper  Xinert—ContZMtfiar  Bails.]— In  an 

action  for  breach  of  a  contract  to  purchase  from 
the  plaintiffs  iron  rails,  it  was  proved  that  the 
plaintifb  were  incorporated  by  a  charter  for  the 
(Rirpoee  of  carrying  on  the  business  of  copper 
miners,  and  the  contract  in  question,  which  was 
not  under  seal,  had  been  made  by  an  agent  on 
behalf  of  the  plaintiffs  with  the  defendant : — 
Held,  first,  that  the  action  could  not  be  main- 
tained by  the  corporation  as  the  ctrntract  was 


I  not  under  seal,  and  did  not  fall  within  any  of  the 
!  exceptions  to  the  general  rule  that  a  corporation 
can  only  bind  it»clf  by  deed.    Oipaer  Miners  Ca 
V.  Fox.  16  Q.  B.  229 ;  20  L.  J.,  Q.  B.  174 ;  15 
Jur.  703. 

Hdd,  secondly,  that  the  contract  was  not  inci- 
dental or  ancillary  to  carrying  on  the  business  <^ 
copper  miners,  and  was  therefore  not  bindingon 

the  corporation.  Jb, 

Held,  thirdly,  that  no  other  charter  authorising 
the  company  to  deal  in  iron  could  be  presumed 
to  exist,  the  charter  which  was  given  in  evidence 
not  supporting  such  an  authority,  lb. 

Held,  fourthly,  that  as  the  corporation  could 
not  be  sued  on  this  contract,  and  as  the  allied 
promise  by  them  formed  the  consideration  for 
the  defendant's  promise,  the  corporation  could 
not  suo  upon  the  contract.  li. 

 SoETtaging  Doeki.1— Action  by  a  corpom* 

tion  incorporated  as  a  docR  company,  by  a  statute 
containing  no  express  provisions  as  to  the  man- 
ner in  which  the  corporation  might  be  bound  by 
contracts.  The  action  was  on  an  agreement  to 
execute  a  contract  under  seal  for  scavenging  the 
docks  for  a  year.  Plea,  that  the  agreement  on 
behalf  of  the  corporation  was  by  parol  only,  and 
not  authorised  under  its  seal : — Held,  that  though 
a  corporation,  incorporated  for  trading  purposes, 
has  impliedly  power  to  contract  by  parol  for  pur- 
poses necessary  to  carry  on  the  trade,  the  subject 
of  this  contract  was  not  of  that  nature ;  that  the 
corporation,  therefore,  was  not  bound  ;  and  there* 
fore  the  defendant  was  not  liable ;  and  theplea 
was  good.  Londoa  Dock  Co.  v.  Simtott,  8  Ate 
Bl.  347  ;  27  h.  J.,  Q.  B.  129  ;  4  Jar.  (HJ9.)  70 ;  6 
W.  B.  105. 

 To  Snppfy  Vater-PIpAB.]— A  corporation 

cannot  sue  on  an  executory  contract  not  under 
seal,  unless  empowered  by  its  act  of  incorporation. 
An  act  of  parliament  empowered  the  directors  of 
a  water  company  to  make  "contracts,  agreements, 
and  bargains  with  the  workmen,  agents,  under- 
takers, and  other  persons  engaged  in  the  under- 
taking "  : — Held,  that  an  agreement  for  the 
fabrication  and  supply  of  pipes  at  certain  stated 
periods,  was  not  valid  unless  under  scaL  Fatt 
lAnidon  Waterwork*  Co.  v.  Bailey,  4  Bing.  283 ; 
12  Moore,  633;  5  L.  J.  (0.8.)  C.  P.  175.  See 
remarks  on  this  case  in  Cliurch  v.  Imperial 
Gas  Light  wad  Coke  6  A.  &  E.  246  ;  ante, 
coL  660. 

Appointment  of  OAoeri — ^Kedioal  Offloer  to 
Corporation.] — The  appointment  by  a  corpora- 
tion, such  as  a  board  of  poor-law  guardians,  of  a 
person  to  be  medical  officer  to  tiie  corporation 
for  any  fixed  or  definite  period  of  time,  ought  to 
be  under  seal.  J)yte  y,  St.  Paturaa  Board  tff 
QvATdiant,  27  L.  T.  348. 

 Bo^neer.J— A  munidpal  corporation,  by 

a  contract  not  under  its  common  seal,  employed  an 
engineer  to  perform  services  for  the  promoting 
of  a  bill  in  (Ktrliameut  to  enable  the  corporation 
to  purchase  certain  gasworks  and  to  become 
manufacturers  and  vendors  of  gas  not  only 
within,  but  also  outside,  the  municipal  boun- 
daries : — ^Held,  that  the  corporation  acted  ultra 
vires  In  so  employing  the  engineer,  and  that  he 
could  not  recover  for  his  services.  Clememhav) 
V.  jDublin  Corporation,  Ir.  B.  10,  0.  L.  1 ;  <y. 
Batenmn  v.  AelUon^nder-Lj/ne,  coL  654. 

—  OloA,] — The  contract  for  the  mgag^ 
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nient  of  a  clerk  to  the  master  of  a  workhouse  by 
a  board  of  goardians  mast,  in  order  to  bind  the 
gaardians,  be  under  their  seaL  Auttin  v.  Jidk- 
nal  Greet  Onardianf.  48  L.  J«  C.  P.  100 ;  L.  R. 
9  C.  P.  91  ;  29  L.  T.  807  ;  22  W.  B.  406. 

TruBtees  were  created  by  stntute  a  body  cor- 
porate, for  the  numagcmcnt  of  the  navigatioa  of 
a  river,  with  a  common  seal  and  a  i>erpetaal 
SQCcesBion.  The  statute  empowered  them  to  levy 
t<^  and  enacted  that  it  should  be  lawful  for 
them  to  allow  to  any  officer  or  setrant  an  annuity 
or  allowance.  Their  clerk,  removable  at  their 
will  and  pleasure,  for  forty  years,  having  in  1865 
resigned,  owing  to  iU-hcalth,  the  trustees  duly 
passed  a  resolution  (not  sealed),  thnt  his  resigna- 
tion "  be  accepteil,  and  that  a  retiring  pi^nsionof 
300/.  per  annum,  free  of  income  tax,  be  granted 
to  him  during  the  remainder  of  his  life."  The 
pension  was  duly  paid  quarterly  for  some  years, 
until  the  defendants,  who  had  meanwhile  been 
substituted  by  statute  for  the  trustees,  with  all 
their  powers,  and  subject  to  all  their  liabilities, 
duly  passed  a  resolution  to  reduce  the  pension  to 
ISOi.  per  annum,  to  be  paid  during  their  plea- 
■nrc,  and  made  the  first  quarterly  payment  on 
the  tecteced  scale.  The  clerk  having  brought  an 
action  to  recover  the  difference : — Held,  that  the 
rewlution  of  1863  was  revocable,  and  that  he 
could  not  recover.  Marekant  v.  Lea  Coiaer- 
oancy  Board,  43  L.  J.,  Ex.  44 ;  I*  B.  9  Ex.  6U ; 
^0  li.  T.  367— Ex.  Ch. 

—  Bolldtor.] — corporation  cannot  make  a 
valid  [^pointment  of  an  attorney  to  conduct 
suits,  or  manage  the  affairs  of  the  corporation, 
except  under  its .  common  seal.  And  such  at- 
tomey,  if  such  appointment  has  not  been  under 
the  common,  seal,  cannot  recover  for  business 
done,  althou£^  the  cotmcll  of  the  boroo^'  has 
passed  a  resolution,  directing  that  the  business 
should  be  done  by  him,  and  was  cc^isant  of 
its  progress.  Arnold  v.  Poole  Cm-poratiiH,  6 
Scott  (H.E.)  741 ;  2  D.  (n-S.)  674  ;  4  Man.  Ii  G. 
860  ;  12  L.  J.,  C.  P.  97  ;  7  Jnr.  653. 

The  Corporation  of  London,  which  by  custom 
appoints  in  each  year  an  attorney  by  warrant, 
without  sealing  or  signing,  is  estopped  by  matter 
of  record  to  say  tlmt  his  act  is  not  their  act. 
lb. 

A  municipal  corporation  is  not  liable  for  the 
costs  of  an  attorney  conducting  on  their  behalf 
an  opposition  to  a  bill  in  parliament  affecting 
tiieix  priviknes,  unless  the  retainer  is  under  the 
common  seu.  Sutton  t.  SpetOaelemaken'  Co., 
10L.T.  411;  12^.  R.  742. 

A  highway  board  passed  a  resolution  directing 
their  clerk  to  take  the  necessary  steps  to  oppose, 
on  behalf  of  the  board,  a  bul  in  parliament 
which  contained  provisions  contrary  to  the 
Itailway  Clauses  Acta,  and  which  wonld  pre- 
indlciaUy  affect  certain  of  the  highways  within 
the  district.  In  pursuance  of  such  resolution 
the  clerk  to  the  board  instructed  the  plaintiffs, 
a  firm  of  solicitors,  to  oppose  the  bill.  In  an 
action  by  the  plaintiffs  to  recover  their  costs  of 
such  opposition  from  the  board : — Held,  that 
the  purpose  for  which  they  liad  been  retained 
was  not  incidental  to  the  purpose  for  which  the 
highway  board  was  incorporated,  and  that  as 
they  had  not  been  retained  under  the  seal  of  the 
board  they  bad  no  right  of  action  against  the 
board.  Phelpt  v.  Upton  Snodthury  Highway 
Board,  I  Cab.  E.  524  ;  49  J.  P.  408.  Cf.  Beg. 
V.  Cimberland,  and  liiviell  t.  Ea^ri^  CouvticB 
i^.,  col  662. 


  Coal  Meter.] — In  a  declaration,  it  was 

alleged  that  a  corporation  had,  by  persona 
appointed  by  them,  the  sole  and  exclusive  privi* 
lege  iA  measuring  and  weighing  all  coals  im- 
ported into  the  port  of  L(mdon,  and  also  tha 
right  and  privilege  of  appointing  to  perform 
such  work  a  sufficient  number  of  fit  and  propec 
persons,  and  of  fixing  a  reasonable  rate  of  pay- 
ment for  such  work,  such  payment  to  be  made 
to  the  persons  who  should  do  the  work,  and  to 
be  for  their  use  ami  benefit.  And  the  declara- 
tion churged  the  defendant  with  importing  coals 
without  paying  for  the  weighing  of  them,  uvl 
that  the  plaintiff  had  l>ccn  appointed  meter,  to 
whom  such  payment  ought  to  be  made.  In  proof 
of  the  plaintiff's  appointment  as  meter,  he  gave 
in  evidence  an  entiy',  not  under  seal,  in  the  cor- 
poration books,  stating  that  he  was  so  appointed. 
The  plaintiff  bad  ever  since  acted  as  a  coal- 
meter  : — Held,  that  payment  in  respect  of  the 
measurement  was  for  the  benefit  of  the  meter 
only ;  that  be  was  an  officer  and  not  a  mere 
servant  of  the  corporation,  and  therefore  an 
appointment  under  seal  was  necessary.  8mUU 
v.  Cartwriffht,  6  Ex.  927 ;  20  L.  J.,  Ex.  401. 

 Agrat] — ^A  corporation  was  established 

by  act  of  parliament,  one  section  of  which 
enacted  that  the  court  of  directors  should  have 
power  to  use  the  common  seal  on  behalf  of  the 
company,  and  all  contracts  relating  to  its  aAain, 
which  should  be  signed  by  any  three  ctf  the 
directors,  in  pursoance  of  a  resolution  of  a  cooit 
of  directors,  should  be  landing  on  the  company 
and  all  parties.  Another  section  enacted  that 
the  directors  should  have  full  power  to  employ 
the  workmen,  and  regulate  the  traffic  on  the  line 
and  the  rates  and  tolls,  and  appoint  and  displace 
the  bankers  and  solicitors  of  the  company,  and 
all  such  managers,  officeis,  agents,  clerks,  work- 
men and  servants  as  they  should  think  ^lopti. 
By  a  resolution  made  at  a  court  <^  directors,  and 
signed.  t>y  .the  chairman,  the  plaintiff  waa 
appointed  agent  to  the  company,  to  negotiate 
with  the  London  and  Xorlh-Westem  Bailway 
Company,  ot  any  other  railway  company,  for  the 
lease  of  the  line  of  the  company : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  for  his  ser- 
vice in  respect  of  such  negotiation,  the  resolution 
not  having  been  sealed  by  the  corporate  seal  or 
signed  by  three  directors.  Cojje  v.  Tkamet  Haven 
JOoek  and  By.,  6  BaUw.  Cas.  83 ;  S  Ex.  841  ;  18 
L.  J.,  Ex.  346. 

 DireotOT.]— At  a  g^eral  meeting  of  a 

company,  incorporated  by  act  of  parliament,  a 
resolution  was  agreed  to  and  entered  in  their 
books,  but  not  under  seal,  that  a  remuneration  of 
one  guinea  should  be  allowed  to  each  director  for 
every  attendance  at  a  committee  or  a  conit : — 
Held,  that  there  was  no  contract  npon  which  a 
director  could  maintain  an  action  against  the 
company  for  such  remuneration,  as,  even  if,  in 
the  absence  of  a  sealed  contract,  a  derk  or 
servant  could  have  sued,  the  directors  did  not 
occupy  an  analogooa  position.  Ihinitan.  -v. 
Imperial  Gat  Light  a>.t  3  B-  Ad.  125  ;  1 1«  J., 
K.B.  49. 

Increase  of  Salary.] — ^An  agreement  by  a  cor- 
poration with  one  of  its  officers  for  an  increase 
of  the  salary  of  an  office  retained  by  him,  as  a 
compensation  for  the  loss  of  an  office  cdE  whidi 
he  has  been  deprived  under  5  &  6  WiU.  4,  c.  75, 
thoui^  npon  aa  exocoted  ocmsidention,  Sn  not 
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binding  upon  the  corporation,  if  the  contract  is 
r.ot  under  the  common  seal  of  the  corporation. 
It^g.  V.  Stamford  Qtrporatufn,  6  Q.  B.  433 ;  8  Jar. 
909. 

Vu  lad  Oooupation.] — Although  a  corporation 
may  be  liable  for  use  and  occnpatiou  of  pre- 
mises, it  can  only  be  bo  for  the  period  of  actnal 
occupation  ;  and  a  continuous  occupation  for 
aeveral  years  will  not  render  the  corporation 
teiuints  fnna  year  to  yeur.  Fiidofv.^ittoland 
£xetrr  Ry.,  7  Ex.  409  ;  7  BaUw.  Cas.  449  ;  31 
L.  J.,  Kx.  117. 

A  railway  company,  through  their  solicitor, 
hired  rooms  from  the  16th  December,  1846,  for 
one  year,  but  occupied  them  until  the  I6th 
December,  1848,  previously  to  which  time  they 
removed  the^  fnniitare  and  effects,  left  the  keys 
in  the  Aofmy  and  paid  the  rent  up  to  this  day, 
but  gave  no  notice  to  quit : — Held,  that  the 
company  was  not  liable  in  an  action  for  use  and 
occnpation  for  rent  satieeqncntly  to  16tfa  Decem- 
ber, 1848.  n. 

Terbal  AgiMnunt  to  p»7  for  Bvildlngs  Oon- 
flxiBBd  by  BMolntion.] — The  agent  of  a  railway 
company  made  a  verbal  ajrreement  with  the 
contractor  for  the  line,  that  if  he  would  build  un 
land  of  the  company  certain  cottages  more  sub- 
atantially  than  would  be  required  for  his  own 
purposes,  and  would  leave  them  for  the  ose  of  the 
company,  then  the  company  wonld  pay  him 
5,00w.  The  cottages  were  accordin^y  bidlt,  and 
when  the  railway  was  completed  the  contractor 
left  them  on  the  land,  and  the  agent  of  the  com- 
pany Tnade  an  agreement  with  the  contractor 
that  he  should  be  paid  S002.  a  year  for  the 
cottages  by  way  of  rent,  with  an  option  to  the 
company  to  poicbase  them  for  5,000/.  This 
agreement  was  confirmed  by  a  resolution  of  the 
board  of  directors.  The  company  paid  the  500f. 
a  year  for  some  years,  and  then  refused  to  pay  : 
— Held,  that  the  claim  of  the  contractor  being 
rimply  for  payment  of  money  could  not.  be  en- 
forced in  the  Coiirt  of  Chancery;  and  that  though 
the  contractor  was  unable  to  sue  at  law  because 
the  agreement  was  not  under  seal,  he  did  not 
therel^  obtain  an  equity  to  enforce  a  claim  for 
money.  Crampton  V.  Varna  Ry.,  41  L.  J., 
Ch.  817;  L.  R.  7  Ch.  562  ;  20  W,  B.  713. 

Held,  also,  that  inasmuch  as  the  contractor 
did  not  act  in  ignorance  of  the  r^hta  of  the  com- 
pany, he  conld  notolalmcompenwtion  for  having 
been  Iiulitced  to  bnild  on  the  land  of  the  com- 
pany, lb. 

SpMifle  PerfiiHrmanM,] — A  court  d  equity  will 
not  compel  a  corporation  to  execute  a  legal  aBSnr- 
ance  of  corporate  property,  in  pursuance  of  a 
contract  not  under  seal,  unless  valuable  consider- 
ation for  the  contract  be  expressly  proved,  or 
evidence  be  given  of  acta  done  or  omitted  by  the 
contracting  party,  on  the  faith  of  the  expressed 
legal  assurance.  Qusre,  whether  a  corporation 
can  borrow  money  except  under  seal.  wUmtA  v. 
(hventry  Corporation,  lY.tt  ColL  618. 

lattiHg  ToUi.] — ^A  municipal  corporation  and 
local  board,  on  the  17th  of  tluly,  caused  certain 
tolls  to  be  put  up  for  letting  by  auction,  under 
conditions  oy  which  the  purchaser  was  immedi- 
ately on  the  fall  of  the  hammer  to  pay  a  month's 
rent  in  advance,  and  to  produce  two  sureties, 
who  were  forthwith  to  sign  the  conditions  and  a 
daft  leaM.  The  hi^Mt  Udder  at  the  anciion 


was  declared  the  purchaser,  and  he  paid  a 
month's  rent  in  advance,  and  signed  an  agree^ 
ment  to  become  lessee  indorsed  on  the  condi- 
tions; buthedidnotthett,noratany8ubaeqaent 
time,  produce  two  sureties  ;  and  the  corporation 
ultimately,  in  pursuance  of  the  conditions,  deter* 
mined  the  contract  and  sold  the  tolls  at  a  loss. 
The  contract  was  not  executed  by  the  corpora- 
tion under  its  common  seal,  nor  signed  on  its 
behalf  \ty  any  person  authorised  under  seal  to  do 
BO.  After  the  sale,  the  corporation,  on  the  7th 
of  Ai^^t,  by  resolution,  which  was  enta«d  on 
the  minutes  under  seal,  adopted  the  report  of  a 
committee,  to  the  effect  that  the  tolls  had  been 
put  up  to  auction,  and  that  the  defendant  had 
become  a  purchaser  at  a  rent  of  3dOf.,  and  had 
paid  a  deposit  of  29f.  3«,  4<f.  Before  this,  how- 
ever, the  defendant  bad,  on  the  4th  of  Aagustj 
written  to  the  corporation  tt^ing  that  he  (xnild 
not  carry  out  his  contract,  aiu  asking  for  a 
return  of  the  sum  paid.  In  an  action  against 
the  defendant  to  recover  damages  for  the  breach 
of  his  agreement  to  take  the  tolls  Held,  that 
the  contract  was  one  that  required  to  be  made 
under  the  common  seal  of  the  corporation ;  that 
not  having  been  sealed,  nor  signed  t^  any  per- 
son authorised  under  seal  by  them  to  do  so,  the 
defendant  was  not  bound  by  it ;  that  the  pay- 
ment of  a  month's  rent  in  advance  was  not  such 
a  part  performance  as  would  have  bound  the 
corporation  in  equity  specifically  to  perform  their 
agreement ;  and  that  the  resolution  of  the  7th  of 
Ausust  (even  assuming  it  to  be  a  ratification 
under  seal  of  the  contract)  came  too  late.  Kid- 
dermituter  Corporation  v.  Hardwick,  43  L.  J., 
Ex.9;  L.B.  9  Ex.  13 ;  29  L.T.613;  23  W.B. 
160. 

Agroement  by  Tenant  to  Surrender  Imm.]— 

In  order  to  render  an  agreement  to  surrender  a 
lease  granted  by  a  municipal  corporation  en- 
forceable against  the  tenant,  the  agreement  must 
be  under  the  seal  of  the  corporation,  or  the  com- 
mittee appointed  the  o(»poration  to  negotiate 
with  the  lessee  must  be  appointed  under  seiJ,  or 
the  agreement  must  have  been  ratified  by  tiie 
corporation  uuder  seal,  or  must  have  been  per- 
formed in  port  or  acted  upon.  Ziddermintter 
Corporation  v.  Hardwick  (L.  B.  9  Ex.  IS),  fol- 
lowed. Oxford  Corpcratunt  v.  Gvw,  [1893]  3 
Cb.fi3fi;  8B.  279;  69I>.T.S28;  42  W.  A.  200. 

Entry  in  Booki  Signed  by  Xi^ority.]— An 
entry  in  the  books  of  a  corporation  of  the  tenns 
of  an  agreement  entered  into  by  it,  does  not  bind 
it,  although  it  is  signed  by  a  majority  of  the 
members.  Carter  v.  My  (/>a(Ht),  7  Sim.  211 ;  4 
UJ^Ch.  132,  241. 

XeolMiaitical  Corporation.] — ^An  eodeelaattcal 

corporation  is  not  bound  by  any  agreement,  unless 
it  can  be  manifested  by  deed. 

d.  Leases  bt. 

P«w»  to  Kate.]— Where  a  corporation  has  by 
a  private  act  of  parliament  power  to  sell  and 
exchange  land,  a  power  to  lease  the  land  and 
give  the  option  of  purchase  to  the  lessee  1b  im- 
plied. Female  Orphan  Jjvluat.  Jn  fw  17  L.  T. 
69  ;  15  "W.  R.  1036. 

An  act  authorised  a  corporation  to  construct  a 
market-place,  and  place  for  a  fair,  and  all  neces- 
sary btuldinga  and  works  for  the  sale  of  com- 
modities, and  a  mar](et-p)aoQ  fpr  tb*  mIo  at 
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cattle,  with  power  to  provide  slanghter-houses, 
tnd,  after  various  provisions,  authorising  the 
levying  and  taking  of  stallages,  rents  and  tolls, 
enacting  that  the  moneys  arising  from  such 
■tallages,  rents  and  tolls,  should  be  applied, 
first,  in  paying  the  expenses  of  obtaining  the 
act  and  incident  thereto ;  and,  secondly,  in 
making  and  maintaining  the  market  or  fair,  and 
■works  connected  therewith,  and  the  slaughter- 
houses to  be  established  or  constructed,  and 
in  payment  of  the  interest  and  repayment  of 
the  principal  c£  all  moneys  borrowed  on  the 
security  of  the  works,  stallages,  rents  and  tolls, 
and  that  the  residue  of  such  moneys  (if  any) 
fihould  be  retained  by  the  corporation,  to  be 
applied  by  them  as  they  shootd  think  fit : — 
ueld,  that,  assuming  the  corporation  to  be  en- 
titled to  grant  leases  of  the  market,  market- 
place, and  slanghter-bonses,  th^  were  not 
entitled  to  demise  the  property  at  diminished 
rents  upon  payment  of  fines,  the  rents  being 
devoted  to  the  maintenance  of  the  property, 
Att.-Gen.  v.  Avon  or  Abtravon  CorporatiOH,  S 
De  G.  J.  &  S.  637. 

  Lands  held  upon  Iturt— Lsau  at  an 

Undsrvalne — Violation  of  Chartsr.J  —  Where 
lands  were  held  by  a  corporation  aggregate  upon 
certain  trusts,  and  they  granted  a  lease  thereof 
to  one  of  their  own  body,  at  a  great  nndervalne, 
and  in  derogation  of  the  trust,  the  lease  was 
decreed  to  be  set  aside,  and  an  account  of  the 
mesne  profits  of  the  lands  directed  to  be  taken 
from  the  time  of  the  granting  of  the  lease  being 
less  than  twenty  years.  Att.'G9n.  v.  Cathel 
^brporation,  3  Dr.  k  War.  294 ;  3  Coo.    L.  I. 

A  right  of  pasture  over  certain  of  his  lands 
was  granted  by  an  archbishop  of  O.to  the  corpo- 
Tation  of  C,  for  the  use  of  the  corporation  and 
ihe  inhabitants  of  C,  The  corporation  subse- 
quently, by  some  means  unexplained,  became 
8eise<I  absolutely  of  part  of  these  lands  : — Held, 
that  they  were  so  seised  in  trust  for  the  town  of 
C,  and  that  therefore  a  lease  for  ninety-nine 
years,  made  by  them  at  a  gross  undervalue, 
should  be  set  aside,  and  that  though  the  abeo- 
late  ownership  might  have  been  acquired  by 
usurpation,  the  trusts  would  neverthdess  imve 
attached  : — Held,  also,  that  the  lessee  was  en- 
titled to  an  issue  as  to  the  identity  of  the  lands 
in  possession  with  those,  or  part  of  those,  over 
which  the  right  of  pasture  bad  been  granted. 
2h. 

Charles  I.,  subsequently  to  the  acquisition  of 
the  obsolute  ownership,  granted  to  the  corpora- 
tion a  charter  conferring  on  them  certain  privi- 
leges, directing  the  appointment  of  certain  offi- 
cers, and  specifying  the  oaths  to  be  taken  on 
appointment.  The  mayor  was  to  be  bound  by 
his  oath  not  to  permit  any  estate  of  inheritance 
ia.  the  lands  in  question  to  be  parted  with,  or 
the  rents  to  be  assigned,  for  more  than  one  year. 
Scmble,  the  corporation  adopting  this  charter, 
was  bound  by  the  restrictions  of  the  oath,  though 
the  luids  were  not  derived  from  the  Crown ; 
also  that  the  lease  in  question  was  in  violation 

the  oath.  lb. 

letting  and  Notloe  to  Quit,  not  under  Seal, 
by  Agents  not  Appointed  under  Seal — Sjeet- 
mntt.]— On  an  ejectment  upon  the  demise  of  a 
corporation,  it  appeared  from  the  defendant's 
admissions  that  he  had  taken  the  land  by  per- 
minl(m  of  a  serrant  of  the  corporation,  and  that 
anoUier  Hrraiit  of  the  corporation  had  given 


him  notice  to  deliver  up  possession.  Ifo  lease, 
nor  notice,  nor  appointment  of  the  servants  as 
agents,  under  seal,  was  produced : — Held,-  that 
the  jary  was  rightly  direeted  to  find  for  the 
plaintiff  if  they  thought  the  serrauts  were  antho. 
rised  by  the  company  to  act.  Doe  d.  JSirming' 
ham  Canal  Co.Y.StU,  11  Q.  B.  137;  13  Jnr. 
S50. 

Lease  Poiportlng  to  be  1^  Oerprnttoii— 
Action  for  Breaoh  by  Individaals  as  Lsisors.] — 

Action  by  A.  and  B.  against  the  lessee,  on  an 
indenture  of  lease,  which  appeared  to  t«  made 
between  D.,  therein  described  as  master ;  and 

A.  ,  B.,  and  two  other  persons,  described  aa 
governors  of  a  hospital ;  and  the  lessee.  The 
demise  was  the  master  and  governors,  and  the 
covenants  to  and  by  the  lessors  were  to  and  for 
the  "  master  and  governors  and  their  successors." 
"  In  witness  whereof  the  master  and  governors 
have  hereunto  affixed  their  common  seal."  One 
seal  was  affixed  as  the  common  seal  of  the  lessors, 
none  of  whom  signed  the  indenture,  and  the 
execution  by  the  lessee  was  under  his  hand  and 
seaL  The  declaration  statctl  that  he  entered 
under  the  demise  and  enjoyed  during  the  whole 
term.  Breach,  non-repair  at  the  expiration  of 
the  term.  Pies,  that  the  indenture  was  not 
signed  by  the  lessors  or  their  agent,  nor  was 
there  any  demise  so  signed : — Held,  that  the  seal, 
affixed  on  the  lessors'  part,  was  not  the  seal,  and 
the  deed  was  not  the  deed  of  the  individual 
lessors ;  that  the  want  of  execution  by  them  was 
not,  under  the  circumstances  stated  on  the  record, 
such  a  failnreof  consideration  as  to  be  an  answer 
to  the  action  ;  but  that  the  lessee  was  entitled  to 
judgment,  because  it  appeared  by  tbe  record  that 
the  demise  was  by  a  corporation,  and  the  court 
could  not  judicially  notice  the  fact,  that  no  such 
corporation  existed.  Comh  v.  Goodman,  2 
0.&D.16d;  2Q.B.  680  ;  1 1  L.  J.,  Q.  B.  225  ;  6 
Jur.  779.  See  Swatman  T.  Ambler,  8  Ex.  73 ;  3S 
L.  J.,  Ex.  81. 

Aeoeptanoe  of  Bent.] — ^A  lease,  voidable  by  a 
corporation,  may  be  set  up  merely  by  accept- 
ance of  rent,  without  evidence  of  any  deed  exe- 
cuted under  their  seal  in  that  behalf.  Doe  d. 
Pfftatingtm  T.  Sitniere,  12  Q.  B.  998 ;  18  L.  J- 
Q.  B.  49;  18  Jur.  119. 

Payment  and  receipt  of  rent  are  evidence 
against  a  corporation  ot  a  demise  by  them  from 
year  to  year.  lb. 

One  who  enters  upon,  occupies  and  pays  rent 
for  corporate  property  under  a  demue  for  a 
term  of  years,  made  on  behalf  of  the  coTporati<m, 
but  not  sealed  with  its  common  seal,  oeoomes 
tenant  from  year  to  year  ot  the  corporation,  on 
such  terms  of  the  demise  as  are  applicable  to  a 
yearly  tenancy.  Eccktiattical  Cwimutionert 
for  England  and  Walet  v.  Merral,  38  L.  J.,  Ex. 
93  ;  L,  E.  4  Ex,  162 ;  20  L.  T.  573 ;  17  W.  B. 
676. 

 Biatreoi.J — By  an  indenture  between  A., 

B.  ,  and  C,  bailiffs,  and  D.,  E.,  and  F.,  aldermen, 
with  tbe  assent  of  tiie  burgesses  of  the  borough 
of  M.,  of  the  one  part,  and  S.,  of  the  other  part, 
the  baili^,  aldermen,  and  burgesses,  demiseq 
lands  to  S.  for  years,  to  be  holden  of  the  bailiSSj 
aldermen,  and  burgesses  ;  and  the  deed  was  exe- 
cuted by  A.,  B.,  and  0,  and  D.,  B.,  and  F.,  but  not 
sealed  wit^  the  corporation  si»l ;  S.  hav^  [Mid 
rent  to  the  bailiffs  as  chief  t^cera  of  the 
borough  I — ^Held,  that  their  servant  might  make 
cognizance  for  taking  a  distmsB  under  a  demise 
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by  the  corporation,  notwithstanding  a  notice  had 
been  given  by  the  aldermen  (one  of  whom  vraa  a 
vattj  to  the  indenture)  to  pay  the  rent  to  them  ; 
for  the  payment  of  rent  to  the  bailifb  admitted  a 
tenancy  from  year  to  year  under  the  corporation. 
Wood  v.  Tatf,  2  Bos.  &  P.  (N-H.)  247 ;  9  R.  R. 
«45.  See  Doe  d.  Carlitle  (^Bart)  t.  Woodman,  8 
East,  228 ;  9  B,  a  422. 

AgTMment  flv  Kflut— Spadfio  ?BtftiniiaiLoe— 
Xnt^  of  Betolntion — ^Eruare.] — ^The  entry  of 
a  resolution  in  the  minutfi  book  of  a  corporation, 
accepting  a  proposal  for  a  lease  of  part  of  the 
•corporate  property,  was  partially  erased.  In  the 
jibsence  ol  evidence  to  the  coiitriiry,  the  erasure 
is  to  be  presumed  to  have  been  mode  before  the 
book  was  signed  \xv  the  chairman  ot  the  meeting 
at  which  ^  resolution  was  passed.  Steeeei^ 
SoapUal  T.  Dyag,  15  Ir.  Ch.  B.  405. 

If  there  has  been  part  performance  of  a  con- 
tract for  a  lease  by  a  corporation,  a  court  of 
equity  will  decree  a  specific  performance  of  it, 
though  the  contract  was  not  under  the  seal  oC  the 
•coiporation.  Ih. 

A  corporation,  empowered  by  statute  to  make 
leases  of  the  corporate  property,  ander  its  com- 
mon seal,  for  a  certain  term  in  poasession,  and  at 
the  highest  rent ;  and  the  statute  providing  that 
all  leases  made  in  any  other  manner  should  be 
null  and  void,  is  not  precluded  by  the  statute 
from  entt»4ng  into  an  agreement  for  a  lease, 
provided  it  is  carried  into  effect  without  de^y, 
by  the  execution  of  leases  in  compliance  with 
the  statute.  Jh.  See  Crook  v.  SeafnTd  Corpora- 
tu>H,  L.  R.  6  Ch.  651  ;  25  L.  T.  1 ;  19  W.  R. 
«38. 

Bailiffs  of  corporation  not  compellable  to 
make  lease.  Strainger  v.  JOerbp  (^Bailiff*  o/), 
Cary,  102. 

Time  is  of  the  essence  of  a  contract  for  the 
granting  of  a  lease  by  a  corporation,  where  part 
of  the  consideration  is  a  ^nc  which  is  to  be 
<lividcd  amongst  the  existing  members  of  the 
■corporation.  Carter  v.  IHy  (^Dean),  i  L.  J.,  Ch. 
132. 

Void  Lease  —  Prior  Contraot  —  Snffioienoy 
-of  Beiolation   of  Common   ConneiL]  —  The 

Limerick  Regulation  Act  (Local  and  Personal) 
enacted  that  the  corporation  property  should  be 
disposed  of  only  for  the  public  uses  and  charities 
of  the  city,  ami  subject  to  certain  control  and 
formalities  mentioned  in  the  act,  and  that  it 
should  take  effect  from  the  1st  September,  1823. 
It  received  the  royal  assent  on  the  18th  July, 
1823.  At  a  corporate  meeting  on  the  30tb 
August,  certain  property  was  leased  to  a  member 
of  the  body,  not  for  public  purposes,  and  without 
the  control  or  formalities  required  by  the  act : — 
Held,  that  notwithstanding  the  clause  deferring 
its  operation,  the  act  was  binding  on  the  corpo- 
rate property  from  the  date  of  its  passing,  and 
the  lease  was  therefore  void.  Att.-GeH.  v.  £all, 
10  Ir.  £q.  R.  116.  And  see  Srogkeda  OiTpora- 
tUm  V.  Holmes,  u  H.  L.  Cas.  160. 

A  lease  void  under  the  act  waS'  attempted 
to  be  supported  by  a  prior  contract,  which 
was  not  under  the  corporate  seal,  but  was  a 
resolution  of  the  common  council,  who  were 
In  the  habit  of  managing  the  corporate  pro- 

Eerty.  The  proof  that  the  property  had  been 
eld  for  public  trusts  was  defective,  bat  the 
profits  had  been  applied  to  public  parposes 
for  many  yearn.  The  resolution  was  made  in 
favoor  of  the  chamberlain  of  the  corporation 
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by  the  common  council,  which  consisted  of 
persona  under  his  inttuenco,  and  the  rent,  though 
nxcd  by  valuators  appointed  by  the  common 
council, ' was  under  the  value: — Held,  that 
although  equity  might  enforce  a  contract  or 
resolution  not  under  seal  or  binding  at  law 
against  n  corpoi-atlon  under  circnmstances,  yet 
this  i-csolution  could  not  be  enforced,  and  would 
not  support  the  lease.  lb. 

Lease  made   uadH   Void   OluTter.]  —  A 

corporation  by  chai-ter  made  a  reversionary  lease 
to  J.  of  some  lands.  The  charter  being  declared 
void  by  1  Will  St  M.,se8s.  2,  c  9,  the  lease  is 
void  also.  Pfppard  v.  Brogheda  Corporatiou, 
2  Bro.  P.  C.  321. 

SnflBelenoy  of  Beiolntion  aS  Cnrpoiatlon  as  to 
Benewal  of  Loases.]— By  the  6  &  7  WiU.  4,  c.  100 
(passed  in  August,  183i!),  no  conveyance  of  lanfls 
in  certain  corporations  (of  which  Drogheda  was 
one)  was  to  be  made,  unless  in  pursuance  of  a 
covenant,  contract,  or  agreement  made,  or  a 
resolution  of  the  corporation  dnly  entered  in  the 
corporate  books,  before  tho  16th  February,  1636. 
This  provision  was  continued  by  successive 
statutes,  and  incorporated,  into  the  .1  &  4  Vict, 
cc.  108  nnrl  lOi),  The  corporatiou  of  Drogheda 
had  from  time  to  time  passctl  resolutions  as  to 
the  granting  of  leases  of  the  corporate  pro- 
perty, and  on  the  20th  April,  1801,  passed  a 
resolntiou  (which  was  duly  entered  in  the 
corporate  books),  directing  that  "  the  auditors 
and  viewers  should,  on  reporting  on  petitions 
for  the  renewals  of  leases,  take  into  considera- 
tion the  value  of  the  premises,  and  value  the 
same  at  the  full  value  between  man  and  man, 
and  that  the  petitioner  so  appfying  ^lall  be 
then  entitled  to  a  renewal,"  on  certain  terms 
therein  mentioned,  ''and  that  all  reports  shall 
hereafter  be  received  at  one  assembly,  and 
taken  into  consideration  not  sooner  than  the 
then  following  quarter  assembly."  A  lease  had 
been  granted  in  1785  for  sixty-one  years ;  in 
1841  a  petition  was  presented  for  its  ^cwal: 
the  petition  was  referred  to  the  auditors  and 
viewers,  whose  report  was  presented  on  the  7th 
of  Jaliuary.  1842,  and  on  tlie  same  day  a  reso- 
lution ordering  the  renewal  was  passed  : — Held, 
that  this  was  not  a  resolution  which  brought 
the  case  within  the  exceptions  in  the  statute ; 
for  it  merely  bound  the  corporation  to  receive 
the  report,  and  afterwards  to  consider  the  pro-' 
prioty  of  acting  upon  it.  The  resolution  need 
not  he  a  contract.  Drogheda  Corporatioit  y. 
Holmes,  5  H.  L.  Cas.  460. 

Semble,  this  resolution  was  insufBcicnt, 
although  it  might  not  be  necessary  that  tho 
resolution  should  be  such  as  would  form  a 
binding  contract,  enforceable  in  a  court  oS, 
equity ;  and,  further,  the  resolution,  such  as  it 
was,  had  not  been  complied  with,  for  the  lease 
was  grantctl  at  the  same  meeting  «t  which 
the  report  of  the  andltora  and  viewers  vaa 
presented.  Ih. 

Benewal  of  Leases.]— The  5  &  6  WilL  4,  c.  76, 
8.  95,  which  enables  municipal  corporations  to 
renew  leases  on  a  fine,  in  cases  where  sanctioned 
by  ancient  usage,  or  by  custom  or  practice,  at  a 
fine  certain,  or  where  they  have  ordinarily  made 
renewal  upon  an  arbitrary  fine,  is  to  be  construed 
liberally.  Att.'Gm.  v.  Qraat  YarmnUh  Car- 
poratioh^  21  Beav.  625. 

The  word  renewal  in  5  &  6  WilLA,o.  76,  s.  95, 

Digitized  byCi@OglC 


676 


COBPOEATION— CORPSE. 


676 


doee  not  mean  a  mere  custom  to  let  on  lease  at 
different  rents ;  and  thongli  the  renewals  need 
not  be  on  precisely  the  samo  tenns,  there  must 
he  such  a  uniformity  as  to  show  that  the  same 
lease  has  been  renewed.  lb. 

Leases  were  granted  by  o  corporation  <rf  the 
same  property  in  177S,  1798,  and  1824,  to  the 
same  lessee  and  his  assigns,  for  twenty-oue  years, 
at  a  rent  of  dg.  In  the  two  last  instances  alone, 
a  fine  of  7x.  Qd.  had  been  taken.  The  covenants 
varied,  and  there  was  an  interval  of  six  years  be- 
tween the  second  and  third,  during  which  there 
was  a  yearly  tenancy  : — Held,  that  the  case  did 
not  come  within  o  tc  0  WilL  1,  c.  76,  s.  95,  and 
that  a  renewal  cookl  not  be  granted  at  an  under- 
value, and  on  a  fine.  lb. 

Xiatake  in  Vame  —  Beetifloation.]  —  '^ere 
corporation  mistake  their  name  in  granting 
leases,  help  given  in  chancery.    Anon.,  Gary,  SI. 

See  also  as  to  the  Power  of  Municipal  Cor- 
porations  to  make  Contracts  with  regard  to 
Corporate  Land,  &c.,  Municipal  Corporation  Aet, 
1882,  BB.  105—132. 

A.H.B. 


CORPSE. 

OItIi^  Bodies  to  Hospitals.]— A  master  of  a 
workhouse  was  indicte<I  for  disposing  of  the  dead 
bodies  of  paupers  tor  tlie  purpose  of  dissection 
and  for  g^in  to  himself.  On  the  death  of  the 
paupen  hie  had  caused  their  bodies  to  be  shown 
to  their  relatives  In  coffins,  and  every  appearance 
of  regular  funerals  to  be  gone  through  ;  whereas, 
just  before  the  funeral,  other  coffins  bad  been 
substituted,  and  the  bodies  were  afterwards  taken 
to  a  hospital  for  dissection.  The  relatives  had 
not,  in  accordance  with  the  proviso  in  s.  7  of  2  & 
8  WilL  4,  c.  7fi,  required  that  the  bodies  should 
be  interred  withoat  anatomical  examination  ;  but 
the  joiy  found  that  he  had  caused  the  appearance 
of  funerals  to  be  goue  through  with  a  view  to 
prevent  the  relatives  making  such  requirement, 
and  that  they  would  have  so  required  but  for  the 
supposed  funerals : — Held,  that  as,  in  fact,  the 
reuttives  had  not  made  the  requirement  which 
th^  had  a  right  to  make,  the  master  of  the  work- 
house  was  protected  as  a  person  having  the  lawful 
custody  of  the  bodies,  and  was  not  therefore  guilty 
of  the  offence  charged.  Jt^.  v.  Feut,  Dears,  k 
B.  C.  C.  59 ;  27  L.  J.,  M.  C.  164  ;  4  Jur.  ftTA)  641 ; 
6  W.  B.  646  J  8  Cox,  C.  C.  18. 

PropartT-^Ug'ltt  to  Possssslm  of  Bo^.]— 

There  is  no  property  in  a  dead  body,  but  the 
executors  have  a  right  to  the  possession  of  the 
body,  and  their  duty  is  to  bury  it,  although  there 
is  a  direction  in  the  will  that  some  other  person 
should  cause  the  body  to  be  burnt.  iPllliantt  v. 
WUliamg,  51  L.  J.,  Ch.  385  ;  20  Ch.  D.  669  :  46 
L.  T.  275 ;  80  W.  B.  438 ;  16  Cox,  0.  C.  39 ; 
46  J.  P.  726. 

Cremation,  vhether  a  MisdemeanoBr.]— To 

bum  a  dead  body,  instead  <^  burying  it,  is  not  a 
misdemeanour,  unless  it  is  so  done  as  to  amount 

to  a  public  nuisance.  If  an  inquest  ought  to  be 
held  upon  a  dead  body,  it  is  a  misdemeanour 
so  to  dispose  of  the  btxly  as  to  prevent  the 
coroner  from  holding  the  inquest.  Seg.  v. 
l^ice,  63  L.  J.,  M.  C.  61 ;  12  Q.  B.  D.  247  ;  33 


W.  R.  45,  n. ;  16  Cox,  C.  C.  389.  S.  P.,  Sey.i. 
Stephetuon^&Sh.  J.,  U.C.  176;  13Q.B.D.SS1; 
62  L.  T.  267  ;  33  W.  B.  44 ;  49  J.  P.  4S<U 
C.  C.B. 
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4.  When  Xew  Trial  ordered,  699. 

C.  Hkabino  fob  Costs  alone,  707. 

D.  PowEE  OP  Court  to  Vaet  Obdeb,  709, 
£,  Pabtibs— Payment  to  or  bt. 

1.  General  Principles,  710. 

2.  Several  Parties,  715. 

3.  Contribution  bettoeen  Co-defendants^ 732. 

4.  Want  of  Parties,  723. 

6.  JUi^oinder  of  Parties,  725. 
6.  In  Particular  Cases,  736. 

F.  Several  Issues. 

1.  Since  Judicature  Acts,  726. 

2.  Before  Judicature  Acts,  730. 

O.  In  Pabticdlab  Cases,  738. 

H.  Taxation  op  Costs. 

1,  Between  Party  and  Party, 
a.  Practice. 

i.  Generally,  739. 

ii.  The  Allocatur,  745. 

iii.  Review  of  Taxation,  746. 

iv.  In  District  Registiy — See  PBiC- 

TICE. 

i.  What  Costs  AUowed. 
i.  Counsel's  Fees. 

a.  Number  of  Connad,  761. 

b.  What  Fees  Allowed,  768. 

c.  Clerk's  Fees,  765. 

d.  Receipt,  765. 
il.  Briefs,  765. 

iii.  Letters  before  Writ,  769. 

iv.  Writ  of  Summons,  769. 
T.  Notices  of  Action,  770. 

TL  On  Removal  from  Inferior  Conrt^ 
770. 

vii.  Costa  in  the  Cause,  771. 
viii.  Copies,  773. 
ii.  Perusals,  776. 
X.  Attendances,  776, 

xi.  Improper,  Vexatious,  or  Unneces 

sary  Proceedings,  778. 

xii.  Fraud  Proved  or  Alleged,  788. 

xiii.  Offers  to  Settle  and  Tender,  792. 

xiv.  Effect  of  Delay,  797. 

XV.  Gross  Sums  for  Costs,  800. 
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XTi.  Where  Several  Issues. — See  Bupra, 
F. 

XTii.  Where  Several  Fartie&—&»Bnpra, 

E.  2. 

xriii.  In  other  Cases,  800. 
A  Scale  of  Taxation. 

i.  Higher  or  Lower  Scale,  808. 
H.  As  between  Solicitor  and  Client, 
S09. 

iii.  County  Court  Scale — See  infra. 

iv.  Double  Costs. 

a.  In  what  Cases,  812. 

b.  How  Computed,  813. 

S.  BettoeffM  Solicitor  and  Client^Ste  SOLi- 
ciToa. 

L  EFVEOT  of  COtTNTT  COURTS  AOT. 

1.  /»  what  Quet  Applieable,  814. 

2.  Amount  Jtecorered,  823. 

3.  Whether  Gmtract  or  ToH,  827. 

4.  CertiJieaU  or  Order^  829. 

J.  Set-off  of  Costs. 

1.  When  Allowed,  836. 

2.  Bankruptcy  of  Party,9^ 

3.  iHterlocutory  Cotttt,  839. 

4.  Agairut  Debt,  840. 

5.  WhcH  Bight  £ott,  841. 

6.  Staying  Proeeedingt,  841. 

7.  Solicitot'*  ZUh,  848. 

E.  Eecoveby  op  Costs. 

1.  J?y  Application  to  the  Court,  847. 

2.  Bi/  Action,  848. 

3.  By  Attachment  or  Charging  Order  on 

tUtares,  849. 

4.  By  Execution,  850. 

0.  Bjf  Mandamut,  851. 

6,  By  Seguettration,9b\. 

7.  Where  Solicitor  Changed  or  Unqualified. 

See  SOUOITOB. 

L  IKTBREBT  OK  OOSTS,  853. 

H.  BsnroB  fob  Costs.— fbs  Fxaotkib  (Pab- 

TXBS). 

K.  Appeal  fob  Costs. 

1.  Generally,  853. 

2.  Varying   Ordert  tf  Court  hdovo  at  to 

Cbsts,  857. 

3.  Jurisdiction  and  DUeretUM  «f  Cmrt 

heUm,  860. 

0.  rKDEBTAEISa  AS  TO  COSTS,  87(X 

P.  Sbcubity  FOB  Costs. 

1.  Of  Appeal.—See  APPEAL. 

5.  Of  Appeal  from  Qmnty  Court. — iSsc 

County  Coubt  (Aiteal). 

3.  On  Winding-up qfCmpaniet. — Com- 

pact. 

4.  In  otAer  Caae$.-'8ee  FbactiOE. 

A.  GENEBALtT. 

Implied  Sepeal  of  Statutes  by  Order  UV.]— 
The  efiEect  of  the  Judicature  Act,. 1875,  Ord.  LV. 
of  the  Boles  of  Court,  1876,  ia  to  repeal  the 
piCTious  statutes  as  to  costs  with  Uie  exception 
of  such  of  the  provisioiii  of  Hue  County  Courts 


I  Act,  18B7,  as  are  expressly  preserved  by  s.  67  oi 
the  Judicature  Act.  1873.  Gai  nett  v.  Bradley, 
48  L.  J.,  Ex.  18fi;  3  App.  Cas.  944  ;  39  L.  T. 
261  ;  26  W.  R.  698.  S.  P.,  Paraotu  v.  Tinling, 
46L.  J.,O.P.280;  aC.P.D.119;  85L.T.8ai: 
25  W.  R  256. 

The  combined  effect  of  the  Judicature  Act  and 
Ord.  LV.  of  the  Rules  of  Court,  1875,  giving  the 
jutlges  of  the  High  Court  of  Justice  a  discretion 
as  to  costs  in  all  cases,  with  certain  exceptions 
specifieil  in  the  order,  is  to  repeal  all  previous 
enactments  directing  costs  to  follow  certain 
rules.  Mereerf  Co.,  Ex  parte,  43  L.  J.,  Ch.  384  ; 
lU  Ch.  D.  481  ;  27  W.  R.  424. 

But  Order  LXV.  r.  1  (1883),  does  not  apply 
to  costs  which  are  specially  given  by  statute  to  a 
particular  individual  as  a  matter  of  right.  Bxeve 
V.  (iibsnn,  60  L.  J..  Q.  B.  451  ;  [1891]  1  Q.  B. 
652  ;  39  W.  B.  420—0.  A.  S.  P.,  Haiker 
Wood,  64  L.  J..  Q.  B.  419  ;  S3  W.  K.  697. 

Section  9  of  the  County  Courts  Admiralty 
Jurisiiiction  Act,  1 S68,  which  enacts  that  persons 
taking  proceedings  ia  a  superior  court,  which 
they  might  under  s.  3  of  that  act  have  taken 
in  a  county  court,  sliali  not  be  entitled  to  costs, 
unless  the  judge  before  whom  the  cause  was  tried 
shall  certify  that  it  was  a  proper  cause  to  be  tried 
in  a  superior  court,  is  inconsistent  with  and  is 
repealed  by  Order  LV.  r.  1,  of  the  Rules  of  the 
Supreme  Court,  lti75,  and  Order  LXV.  r.  1,  of 
the  Rules  of  the  Supreme  Court,  1883.  Tenant 
v.  Ellie  C6  Q.  B.  D.  46)  approved.  RockHt  v. 
Clippingdale,  60  L.  J.,  Q,  B.  782 ;  [1891]  3  Q.  B. 
293  ;  64  L.  T.  641— C.  A. 

Section  7  of  the  County  Courts  Admiralty 
Jurisitiction  Act,  1868,  which  deprived  the  plain- 
tiff of,  and  also  rendered  him  liable  to  bo  con- 
demned in  costs,  where  in  an  action  brought  in  a 
superior  court,  which  might  by  that  act  be  tried 
by  a  county  court  having  admiralty  jiirisdjction, 
he  did  not  recover  a  sum  exceeding  what  n 
county  court  hjid  by  that  act  jurisdiction  to  try 
without  agreement,  is  repealed  by  the  effect  of 
Ord.  LV.  of  the  Judicature  Act,  1875.  3feiw»t  v. 
Ellig,50L.J.,  Q.B.  143;  6Q.B.D.  46:  43L.T. 
506  ;  29W.  K.  121. 

Where  Provision  as  to  Costs  omitted  la  A«t.1 

—The  court  has  now,  under  the  Judicature  Act, 
1875,  and  Ord.  LV.  of  Rules  of  Court,  1875,  a 
discretion  as  to  directing  payment  of  costs  where 
a  provision  as  to  costs  is  omitted  in  any  public 
or  private  act.  St.  Eatharine't  Sotpital,  Ese 
parte,  17  Ch.  D.  378. 

Where  a  previous  statute  is  silent  as  to  the 
costs  of  particular  proceedings  under  it,  the  com- 
bined  effect  of  the  Judicature  Act  and  Ord.  LV, 
of  the  Rules  of  Court,  1875,  giving  the  judgea 
(rf  the  High  Court  of  Justice  a  discretion  as  to 
costo  in  aB  cases,  supplies  the  omission.  Mm-eeri 
Co.,  Ex  parte,  48  L.  J.,  Ch.  884 ;  10  Ch.  D.  481 : 
27  W.  R.  424. 

The  Commissioners  of  Works  and  Public 
Buildings  compulsorily  took,  under  3  &  4  Vict  c. 
87,  and  9  i;  10  Vict  c.  34,  certain  lands,  and  paid 
the  pnrdiase^money  or  compensation  into  court. 
Neither  of  these  acts  contained  any  provision  for 
the  payment  by  the  commissioners  of  the  casts  of 
appucations  for  payment  out.  Upon  a  petition 
for  payment  out  of  a  fund  by  the  persons  entitled 
thereto :— Held,  that  the  Lands  Clauses  Con- 
solidation Act,  1845,  was  not  incorporateil  in  the 
Acts  3  &  4  Vict.  c.  87,  and 9  &  10  Vict.  c.  34,  and 
that  r.  1  of  Ord.  LXV.  did  not  give  the  court 
power  to  order  the  payment  of  costs  whepc  before  t 
Dig.  :22ii^fe^'OOgle 
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the  Judicature  Act  it  would  not  have  hnd  jnris- 
diction  to  do  so,  Merccnt  Co.,  Ex  parte  (10 
Ch.  D.  481)  questioned  ;  Oarnelt  v.  Jiradlmj  (3 
App.  Cas,  y44)  distinfjiiishcd  ;  Fotter  v,  ff.  If. 
Jty.  (8  Q.  B,  D.  516)  foUowed  ;  and  dicta  in 
^y  oed't  &tateii,  la  re  (31  Ch.  D.  607)  dissented 
from.  AfilW  Eitate,  In  re.  5G  L.  J.,  Ch.  (10  ;  S4 
Ch.  D.  24  ;  55  L.  T.  465  ;  35  W.  R.  65  ;  51  J.  1'. 
151— U.  A.  S.  P.,  Chcrn/t  tk^ttM  Ettatet,  In 
Ti%  4  I>e  G.  F.&  J.  332  ;  31  L.  J.,  Cli.SoI  ;  8  Jur. 
(N.S.)  446  ;  6  L.  T.  SI  ;  10  W.  It.  305. 

The  court  has  power,  by  virtue  of  the  general 
discretionary  powers  conferred  by  Onl.  LXV.,  to 
order  that  the  costs  of  a  petition  for  the  payment 
out  of  the  court,  to  a  person  .ibsolutcly  entitled, 
of  a  fund  paid  into  court  by  n  company  in 
respect  of  lands  taken  under  the  compulsory 
powers  of  a  special  act,  be  paid  by  the  company, 
although  the  special  act  in  prior  to  the  Lands 
Clauses  ConaoUdation  Act,  lS4ii,  and  contains 
no  provision  as  to  such  costs.  In-it  and  Iteming- 
teay,  la  i-e,  24  Ch.  D.  663  ;  4y  L.  T.  155 ;  32 
W.  K.  226. 

In  proceedings  under  statutes  it  is  the  settled 
rule  of  the  conrt  that  no  costs  can  be  awarded, 
except  such  as  arc  authoriseil  by  the  particular 
act.  A  [troccedinK  under  a  Rtatutc  is  not  a  pto- 
ceediog  in  equity.  Sf.  DuHsian-i»-tke-  WeH 
SehooU,  In  re,  L.  R.  12  Eq.  537  ;  19  W.  R.  887. 

 Effaot  of  Judioature  Act,  1890,  s.  8.]— 

Section  5  of  the  Judicature  Act,  1890,  confers 
a  jiiriadiction  which  did  not  previously  exist,  ODd 
gives  the  coitrt  a  discretion  as  tQ  the  coats  of 
payment  out  of  court  of  money  in  a  case  where 
the  special  act,  under  which  the  money  is  paid 
in,  is  silent  ns  to  them.  MilW  EHate,  la  ir(34 
Ch.  D.  21)  Buiwrseded.  Fisher,  In  rc,  63  L.  J., 
Ch.  235  :  [1894J  1  Ch.  450  ;  7  E.  97 ;  70  L.  T. 
62;  42  W.  R.  241— C.  A. 

Action  to  flnfoTM  Legal  Biglit.]— Where  an 

action  is  brought  to  enforce  a  le^  right,  anch 
as  an  action  to  restrain  the  infringement  of  a 
very  smaU  part  of  the  plaintiffs  copyright,  the 
court  will  not,  as  a  matter  of  course,  order  the 
defendant  to  pay  the  costs  of  the  action.  Coopn- 
V.  Whitlingkam  (15  Ch.  D.  501),  and  Upmannv. 
Foriftter  (24  Ch.  D.  231 ),  observed  on.  Walter  v. 
Steinkovjf,  61  L.  J.,  Ch.  521  ;  [1832]  3  Ch.  489; 
67  L.      184  ;  40  W.  R.  599. 

When  an  action  is  brought  to  enforce  a  legal 
right,  and  there  is  no  misconduct  on  the  part 
of  the  plaintiff,  the  court  has  no  discretion 
to  refuse  him  costs.  Cooper  v.  Whtttin^hant, 
49  L.  J.,  Ch.  752  ;  IS  Ch.  6.  501  j  43  L.  T.  16  ; 
28  W.  K.  720. 

Defendants  bought  from  E.  at  a  cost  of 
17».  lad.,  a  box  of  500  cigarettes  bearing  a 
label  which  was  a  very  close  imitation  of  the 
registered  trade  mark  naed  by  the  plainti^  upon 
-the  boxes  in  which  they  sold  the  cigarettes  made 
by  them.  The  defendants  bought  the  cigarettes 
Tinder  the  belief  that  they  were  made  by  the 
plaintiffs.  The  plaintiffs  served  the  defendants 
with  a  writ  and  notice  of  motion  for  an  injunc- 
tion to  restrain  them  from  infringing  their  trade 
mark  or  selling  the  cigarettes.  The  defendants 
at  once  retnmcd  to  £.  the  greater  part  of  the 
cigarettes,  and,  by  their  affidavit,  submitted  to 
abide  by  any  order  the  court  should  make,  but 
contended  that  they  ought  not  to  be  made  to  pay 
the  costs  : — Held,  that  there  ought  to  be  no  order 
OR  to  costs.  Vprnann  v.  Forever  (24  Ch.  D.  231) 
discussed.    Amn'ican  Tohaeeo   Co.  t.  Gveit, 


61  L.  J.,  Ch.  242  ;  [18D2]  1  Ch.  CSO ;  66  T. 
257;  40  W.  U.  3C1. 

The  defendant  purchased  abroad  for  hi*  own 
private  use  cigars  eonsifjnetl  to  him  at  the  docks 
here  in  cases  bearing  a  spurious  brand  purporting 
t^  be  that  of  the  plaintifEs ;  he  was  not  aware 
that  the  brand  was  spurious,  nor,  except  from 
seeing  it  on  the  invoice,  that  any  such  brand  was 
in  use.  On  the  issue  of  the  writ  for  an  injnnc* 
tion  to  restrain  the  <lefeDdaDt  from  selling  the 
cii;,ir8,  he  stated  that  he  had  no  intention  of 
selling  them,  and  offered  all  the  relief  asked  for, 
he  also  gave  an  undertaking  to  tlie  same  efEect 
on  motion  for  an  injunction : — Held,  that  the 
defendant  must  pay  all  the  costs  of  the  action. 
rpmaaa  V.  Fori-xU!7;  52  L.  J.,  Ch.  946 ;  21  Ch. 
D.  231  ;  49  L.  T.  122  ;  32  W.  R.  28. 

Writ  issued  without  notlM.]— 'VVIiere  plain- 
tiffs  in  an  action  for  infringement  of  copyrij^t 
issued  their  writ  without  notice,  and  the  dcKn- 
dnnt,  as  soon  as  he  understood  the  circumstances, 
trie<l  his  best  to  undo  the  injury  caused  by  the 
infringement : — Held,  that  the  defendant  mnst 
submit  to  the  injunction  and  pay  the  costs. 
Wittmann  v.  Oppenhtdm,  64  L.  J.,  Ch.  56 ;  27 
Ch.  D.  260  ;  60  li.  T.  71S ;  88  W.  R.  767. 

The  fact  that  an  action  has  been  broaght 
without  a  previous  application  to  the  defendant 
does  not  prevent  the  plaintiff  from  getting  his 
costs  of  the  action.  Gottdhart  v.  Hyctt,  25  Ch. 
D.  182  ;  50  L.  T.  96. 

Court  wrongly  put  in  Xotion.J— By  the  Bom- 
bay Civil  Fund  Act,  1882,  jurisdiction  was  given 
to  the  Court  of  Appeal  to  determine  questions 
arising  between  any  subscriber  to  the  Bombay 
Civil  Fund  and  the  Secretary  of  State  for  India  as 
to  any  liability  of  the  fund,  nothing  being  said  as 
to  costs.  P.  took  proceedings  to  enforce  a  claim 
against  the  fund,  which  the  court  held  to  be  not 
made  out : — Held,  that  however  the  case  might 
have  stood  if  the  question  had  been  whether  the 
court  could  give  P.  the  costs  of  a  successful 
claim,  the  court  had  inherent  jurisdiction  to 
order  him  to  pay  the  costs  of  wrongly  putting 
the  court  in  motion,  there  being  nothing  in  the 
act  to  show  that  the  legislature  intended  the 
court  not  to  have  such  jurisdiction.  Pringle  t. 
Secretary  af  Sfote  for  India,  68  h.  J-  Ch.  815  ; 
40  Ch.  D.  288  ;  60  L.  T.  796—0.  A. 

£x  part«  Applioation.]— No  one  can  be  ordered 
to  pay  the  costs  of  an  ex  parte  application. 
JiToket  V.  Gibbon,  26  L.  J.,  Ch.  208  ;  3  Jur.  (N.8.) 
283  ;  5  W.  B.  216. 

An  absent  party  cannot  be  ordered  to  pay 
costs  upon  an  ex  parte  application.  Out  T. 
I't>yter,  26  L.  J.,  Ch.  93,  353  ;  3  Jur.  (Na)  38. 

Disontion  of  Conrt— DoIegfttlQit  otT— Where 

a  court  or  judge  is  expressly  given  a  discretion 
as  to  Cdstfi,  the  exercise  of  such  <liscretion  cannot 
be  delegated.  Laiitbton  v.  Parkiiiton,  35  W.  R, 
545. 

A  judge  cannot  delegate  to  a  master  the  dis- 
cretionary power  of  allowing  costs  on  the  higher 
or  lower  scale.    0>rticene  Floor  Gtvering  Of.  r. 

'lull,  27  W.  R.  373— C.  A. 

Where  a  defence  had  been  admitted,  thejndge, 
under  Onler  XXVI.  r.  1,  ordered  that  all  pro- 
cee<lingfl  should  be  stayed,  each  party  to  bear  his 
own  costs,  except  such  as  the  master  found  were 
occasioned  by  any  proceedings  unnecessarify 
taken  by  the  p]aintiS : — Held,  no  delation 
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the  judo's  discretion  to  the  Tnaster.  Mutman  t. 
Soret,  66  L.  T.  171  ;  40  W.  E.  31i2.  Cp.  Leigh, 
Im  re,  MoHseliffe  t.  Zeigh,  36  W.  B.  729. 

 "Fraeeedingt  in  the  Bigli  Coort."}— The 

term  "  the  costs  of  and  incident  to  all  proceedinga ' 
in  the  High  Conrt"  (Ord.  LV.  1875)  means  the 
costs  of  and  incident  to  all  proceedings  that  have 
actually  come  into  the  High  Court.  Brandrethy 
I*  re,  9  Ch.  D.  618  ;  27  W.  R.  281. 

The  conrt  has  no  jnrisdiction  to  order  an 
BDSOcceBsfal  applicant  for  registration  of  a 
tnde  mark  to  pay  the  costs  inenrred  by  the 
opponent  before  the  comptroller.  Amtralian 
Wine  Importert*  Trade  Mark,  In  re.  Golden 
lUtte  Trade  Mark,  7n  w,  68  L.  J.,  Ch.  HfiO ; 
*1  Ch,  D.  278 ;  60  L.  T.  486  ;  87  W.  B.  67&— 
C.A. 

  BonUe  Cwti.]— Ord.  LXV.  r.  1,  does 

not  apply  to  costs  which  are  given  by  a 
rtatate  as  a  matter  of  right.  Thus,  in  an  action 
broaght  foi  anything  done  in  porsnanceof  8  &;  9 
Vict  c.  100,  a  BQccessful  defendant  is  entitled 
to  doable  costs  as  a  matter  of  rig^t.  Haeker  v. 
Wood,  64  L.  J.,  Q.  B.  419  ;  83  W.  R  697—0.  A. 

 Adminiatntioii  Aotion  bjr  BaiUnary  Le- 

^■tea.]— A  married  woman  who  was  one  of  the 

execntots  of  a  testator  and  also  tenant  for  life  of 
the  residae,  filed  a  bill  for  administration  of  the 
estate.  Upon  the  accounts  being  takenit  turned 
out  that  the  reeidoary  estate  was  insufficient  for 
payment  of  debts  and  costs,  and  that  it  would  be 
necesGary  to  resort  to  Bpeciflcallj  bequeathed 
property.  The  vice-ohancellor,  on  further  con- 
sidastion,  refused  to  give  the  plataitiff  any  costs 
of  the  suit,  and  ordered  the  next  friend  to  pay 
the  coets  of  taking  an  account  of  what,  if 
anytbmg,  was  daefrom  another  of  the  executors 
on  an  account  current  between  him  and  the 
testat(ff.  The  plaintiff  appealed : — Held,  that  as 
a  residtiary  legatee  or  executor  filing  a  bill  for 
administration  is  entitled  to  costs  out  of  tiie 
istate,  unless  some  special  grounds  are  shown 
for  depriving  him  of  them,  the  costs  in  question 
were  not  costs  in  the  discretion  of  the  court 
within  the  meaning  of  s.  49  of  the  Supreme 
Conrt  <^  Judicature  Act,  1873,  and  that  an 
appeal  would  lie.  Farrmo  t.  Aug^n,  18  Ch.  D. 
58 :  45  L.  T.  227  ;  30  W.  B.  50. 

Ord.  LXV.  r.  1,  of  the  Rules  of  the  Supreme 
Court,  1883,  directing  that  the  costs  of  all  pro- 
ceedings in  the  Supreme  Conrt,  including  the 
adminiatration  oC  estates  and  trusts,  shall  be 
in  the  disCTetion  of  tlie  court  or  a  jud^,  applies, 
in  the  case  of  caoses  and  matters  pending  on  the 
24th  of  October,  1888,  when  those  rules  came 
into  operation,  only  to  the  costs  of  proceedings 
taken  on  and  after  that  day ;  and  the  costs 
incurred  in  proceedings  taken  in  such  causes  and 
matters  before  that  day,  although  not  adjudicated 
upon  until  afterwards,  are  not  within  that  role. 
In  an  action  for  administration  one  of  several 
residuary  legatees,  all  the  proceedings  except 
thoGc  on  subsequent  further  consideration  were 
taken  before  Ord.  LXV.  r,  l,came  into  oi)ei-ation, 
tbongh  the  costs  were  not  adjudicated  upon 
tmtil  the  order  on  further  consideration,  which 
was  made  afterwards : — Held,  that  an  appeal 
would  lie  as  to  the  costs  of  such  prior,  though 
not  as  to  the  costs  of  such  subsequent,  proceed- 
higs.  Farrow  v.  Auttin  (18  Ch.  1).  68")  followed. 
iieClellan  In  re,  MeCMlan  v.  ^cClellan,  C-l , 


L.  J.,  Ch.  669 ;  29  Ch.  D.  495  ;  52  L.  T.  741  ;  88 
W.  R.  888— C.  A. 

 Aotion  dismissed  for  want  of  Proseea- 

tion.] — The  statutable  rightof  adefcndanttothc 
costs  of  an  action  in  tlie  Chancery  Division  which 
had  been  dismissed  for  want  of  prosecution  was 
repealed  Inr  42  &  43  Vict.  c.  59,  which  repeals 
so  much  of  4  &  6  Anne.  c.  3,  as  gives  such  costs, 
and  though  the  practice  in  acconlance  with  such 
statutable  right,  and  as  regulated  by  Ord. 
XXXIII.  r.  10,  of  the  Chancery  Consolidation 
Orders  of  1860,  was  preserved  by  s.  4  of  42  i:  43 
Vict  c.  69,  yet  Ord.  IJCV.  r.  1,  of  the  rules  of 
18f^,  has  changed  such  piuctice,  so  that  Uie  costs 
of  a  defendant  where  such  action  has  been  dis 
missed  for  want  of  prosecution  are  now  in  the 
discretion  of  the  judge,  and  therefore  his  order 
OS  to  such  costs  is  by  s.  40  of  the  Judicature 
Act,  1873,  not  subject  to  appeal.  Snelling  v 
Pulling,  29  Ch.  D.  85  ;  52  L.  T.  835  ;  33  W.  B. 
449— C.  A. 

  £[kt6rplaad«  Issnt.]— A  summons  was 

taken  out,  after  verdict,  for  the  costs  of  an  inter- 
pleader issue.  The  jucipe  at  chambers  referred 
the  summons  to  the  judge  before  whom  the  trial 
took  place ;  the  latter  judge  made  an  order  on 
the  summonsat  Westminster: — ^Hcld,thathehad 
jurisdiction  to  make  such  order,  and  no  am>eal 
would  lie.  Hartment  v.  Fitter,  61  L.  J.,  Q.  B. 
12;  8Q.B.D.82;  45  L.  T.  429  ;  80W.B.129-. 
C.  A. 

 After  Trial  by  Jnrj.  }—See  infra,  coL  690. 

 SiiMTerjr— mT&  Tooe  BzMnisation.] — 

Where,  in  consequence  of  the  party  inteirogated 
answering  iiisuiWciently,  on  order  was  made  by 
the  master  for  his  eiaminatinn  vivft  voce  before 
a  special  examiner  : — Hehi,  that  there  was  powci 
under  Ord.  XXXI.  r.  10,  and  Ord.  LV.  r.  1,  or 
the  general  practice  of  the  conrt,  to  make  it  a  term 
of  the  order  that  the  costs  of,  and  occasioned  by, 
the  application  should  be  paid  by  the  party  in- 
terrogated "  in  nny  OTcnt,"  Vicary  v.  G.  A'.  Ry., 
51  L.  J.,  Q.  B.  462  ;  9  Q.  B.  D.  168. 

 Isspection  of  Property.] — A  judge  at 

chambers,  aa.  making  an  on^er  the  inspection 
of  the  defendant's  property,  has  discreaon  to 
order  the  plaintiff  to  pay  the  costs.  MitehM  v. 
Darley  Main,  Colliery  Co.,  52  L.J^Q.B.  894- 
10  Q.  B.  D.  457  ;  31  W.  B.  549. 


—■Action  nmittsd  to  Ooimty  Court  for 
Mai.] — An  action  was  biooght  in  the  superior 
court  and  sent  down  for  trial  in  the  county  court 
under  19  &  20  Vict,  c.  108,  s.  26,  when  the 
plaintiff  obtained  a  verdict  for  62.  \bg,  above  the 
amount  of  \U.  paid  into  court : — Held,  that  the 
county  court  ha<l  no  jurisdiction  over  the  costs, 
and  had  no  power  to  certify  for  costs,  but  the 
Queen's  Bench  Division,  in  the  exercise  of  their 
discretion,  allowed  the  plaintiff  his  costs  under 
Ord.  LV.  Farmer  v.  May,  60  L.  J.,  Q.  B.  2if5  ; 
44  L.  T.  148  ;  29  W.  R.  612. 

Where  an  action  has  been  onlered  to  be  tried 
in  a  county  court  under  19  &  2U  Vict.  c.  108, 
s.  26,  and  has  been  so  tried  there,  the  High 
Court  retain?  its  power  under  Ord.  LXV.  r.  1| 
of  dealing  with  the  costs  of  the  action,  notwith- 
standing r,  4  of  that  order,  and  the  absence  in 
the  registrar's  certificate  of  any  expression  of 
opinion  by  the  county  court  judge  as  provided 
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for  by  tliat  rule.  Emmy  or  Emery  v.  Sandcs,  54 
L.  J.,  Q.  B.  82  i  14  Q.  B.  D.  6  j  61  L.  T.  641  ;  33 
W.  R.  187— C.  A. 

 Petition  under  Tnut«e  Act.]— Whether 

under  the  Judicntui-c  Acts  nnd  the  Ordersof  1883, 
Ord.  LXV.  r.  1,  the  court  has  jurisdiction  to 
order  a  respondent  to  apctition  under  the  Trustee 
Act,  1850,  to  pay  costs,  quaere.  £*ight'8  Will  or 
Tth^s,  lit  re,  26  Ch.  D.  82  ;  fiO  L.  T.  550  ;  32 
W.  R.  417—0.  A.  S.  C,  cor.  Pearson,  J.,  53 
L.  J.,  Ch.  223. 

 Faymont  oat  of  Fond  in  Conrt— Costt 

diaallowsd  by  Kaater.] — Where  a  contributory 
of  a  company  was  ordered  to  pay  a  ceitain  sum 
of  money  to  the  liquidator,  the  contributory  took 
out  a  summons  to  stay  cxecutimi  pending  an 
appeal,  and  a  stay  of  Axecution  was  onlercd  upon 
the  terms  of  his  paying  the  money  and  601.  for 
costs  into  court,  no  order  being  made  as  to  the 
costs  of  the  summons  to  sUiy.  The  appeal  was 
dismiiised  with  costs,  but  no  reference  was  made 
as  to  the  costs  of  the  summons  to  stay,  and  the 
taxing  •  master  disallowol  the  co^s  of  that 
summons.  On  Rummons  to  review  the  taxation  : 
— Held,  that  the  contributory  was  ordcral  to 
^lay  the  50/.  into  court  to  satisfy  such  costs  as 
the  court  should  think  he  ought  to  pay.  and 
that  the  costs  of  the  summons  to  stay,  being 
-caused  by  the  appeal,  most  bo  paid  out  of  the 
501.  in  court,  and  that  Ihc  court  had  jurisdic* 
lion  at  any  time  to  make  such  order.  liriglUtm 
Litery  Stahla  Co.,  In  re,  62  L.  T.  746. 

 Out  of  Fund  —  Costs  of  asoertalning 

■Bhare.] — By  articles  of  partnership  between 
three  partners,  on  the  death  of  any  partner  the 
survivors  were  entitled  to  take  his  share  at  a 
valuation.  One  of  the  partnera  having  dic<i,  his 
■executrix  brqught  her  action  to  have  it  dcclarcil 
that  the  giXKlwitl  was  to  bj  included  in  the 
valuation,  and  to  have  the  value  of  the  decea-sed 
]kartncr'6  share  in  the  assets  asccrlaincil.  A 
<lecrcc  was  made  declaring  that  the  goodwill 
must  be  vidued  as  part  of  the  assets,  and  direct- 
ing accounts.  The  chief  clerk  made  his  general 
certificate,  finding  (inter  alia)  that  two  specified 
leaseholds  belonging  to  the  partnership  w  ere  of 
no  value.  The  plaintiff  took  out  a  summons  to 
vary  the  certiticate  by  estimating  these  lea-sc- 
holds  as  worth  a  considerable  sum.  The  summons 
was  adjourned  into  court,  and  Bacon,  V.-C. 
refused  to  vary  the  certificate,  but  ordered  the 
costs  of  both  parties  to  be  paid  out  of  the  estate. 
The  defendants  appealed  : — Held,  that  it  was 
within  the  discretion  of  the  court  to  order  all 
costs  reasonably  incurred  in  ascertaining  the 
sum  to  be  paid  oat  of  the  fund,  and  tliat  an 
iippeal  would  not  lie.  JButcher  v.  I'onlcr,  52 
L.  J.,  Ch.  930  ;  24  Ch.  D.  273  ;  49  L.  T.  673  ;  32 
W.  R.  305— C.  A. 

 Interim  Investment.] — Section  32  of  the 

Settled  Land  Art,  1882,  docs  not  take  away  the 
absolute  discretion  of  the  court  respecting  costs 
coufcri-ed  by  Ord.  LV.  Sanbvry  $  TruttM,  In 
re,  31  W.  K.  784. 

 Winding-np  of  Company.]— A  bill  of  sale 

holder  who  claims  the  chattels  of  the  company 
under  his  security  and  oppo,*es  the  landlord'^ 
application  in  the  winding-up  for  Icivc  to  rcilii-c 
his  dietrci«*,  may  be  onlercd  to  j  av  nl!  ihe  co-tri 
of  tJie  application  under  Ord.  Lv.  r.  1.  Car- 


riage Co-operatire  Supply  A»»oeiatiom,  Im  rc, 

Clemence,  Ex  parte,  48  L.  T.  308. 

 Cauod  by  Uistakft  of  Cotirt.j— The  rule 

that  costs  arc  seldom,  if  ever,  allowed  where  there 
has  been  a  mistake  of  the  master,  Is  no  longer 
applicable  since  the  Judicature  Act,  1873.  Spar- 
rnw  V.  Jlilt,  7  Q.  B.  D.  at  p.  368. 

Extra  costs  occasioned  by  a  mistake  of  the 
master  allowed  to  a  creditor  proving  his  debt 
against  a  lunatic's  estate.  Buckle,  In  re,  1  Euss. 
a  M.  363. 

I'be  plaintiff  held  entitled, on  motion,  to  have 
bU  bill  dismissed  without  costs,  and  without 
prejudice  to  a  new  bill,  as  he  had  been  misled 
by  the  act  o£  the  court.  Litter  v.  Leather, 
1  De  O.  ft  J.  861 ;  3  Jur.  (M.8.)  433 ;  6  W.  B. 
666. 

 Certiorari —"  CiTU  Proceeding."] —A 

rule  for  a  certiorari  to  bring  up  and  quash  an 
onler  of  justices  made  under  s.  1.^8  of  the  Public 
Health  Act,  1875,  is  a  "civil  proceeding"  on  the 
crown  side  of  the  Queen's  Bench  Division  within 
Ord.  LXII.  r.  2  ;  and  the  costs  are  in  the  dis- 
crction  of  the  court  under  Ord.  LV.  Bug.  v. 
Murrie,  31  W.  R.  C09. 

 HabeM  CorpiiB.]— The  court  has  juris- 
diction, since  the  Judicature  Act,  1890,  to  give 
cosla  to  the  successful  party  in  proceedings  for  a 
writ  of  habeas  corpus.  Beg.  v.  Jime;  63  L.  J., 
Q.  B.  656  ;  [1894]  2  Q.  B.  S82  ;  10  «.  287 ;  70 
L.  T.  846  ;  12  W.IL  607  ;  68  J.  P.  783. 

 Coie  stated     Seislons.] — Where  a  case 

is  stated  by  sessioiis  upon  appeal  against  a  jjoor- 
rate,  the  proceeding  is  a  civil  proceeding  on  the 
crown  side  of  the  Queen's  Bench  Division,  ivith- 
in  the  rules  of  1880,  Ord.  LXU.  r.  2,  and  the 
costs  are  in  the  discretion  of  the  court  under 
Ord.  LV.  Clark  v.  Einltcrton-Angar  Overteert 
or  Alderlmrtj  Union,  50  L.  J.,  M.  C.  33  ;  6 
Q.  B.  D.  139  ;  29  W.  R.  334  ;  45  J.  P.  358. 

Ord.  LVII.  does  not  enable  the  court  to  give 
costs  in  criminal  proceedings  on  the  crown  side 
of  the  Queen's  Bench  Division  on  appeal  from 
sessions.  So  that  where  the  appeal  was  from  a 
conviction  under  the  Weights  and  Measures  Act, 
the  court  was  unable  to  make  any  ortler  as  tc 
costs.  Reg.  v,  Baxendale,  50  L.  J.,  M.  C.  35,  n. ; 
ti  Q.  B.  D.  144,  n. ;  29  W.  R.  335. 

A  successful  appellant  in  a  case  stated  by  jus- 
tices is  entitled  to  his  costs  though  the  respon- 
dent does  not  appear  to  support  the  juilgmcnt  of 
the  justices.  Shepherd  r.  Folland,  49  J.  P. 
165.  S.  P.,  GreeHbanh  v.  Sanderton,  49  J.  P. 
I  40. 

I    A  cose  having  been  stated  by  justices  under 
,  20  6:  21  Vict.  c.  43,  and  remitted  to  them  for  an 
amended  statement,  but  not  returned  within  the 
proper  time,  ami  therefore  abandoned  : — Held, 
I  that  the  court  still  had  jurisdiction  to  oitlcr  the 
I  appellant  to  pay  t  he  respondent's  ooBts.  Cmtrthtrr 
;  V.  Boult,  13  Q.  B.  D.  680  :  32  W.  R.  150 :  49 
J.  K  135. 

I    A  case  having  been  stated  under  20  k,  21  Viet. 

I  c.  43,  the  case  was  lodged,  but  no  notice  was 
given  to  the  respondent  of  the  appeal: — Held, 
that  though  the  appeal  could  not  be  heard,  costa 
could  be  given  against  the  appelbnt.  HoiUk 
Dublin  Union  Gvardiam  T.  Joaa,  12  Ii.  B. 
Ir.  358. 

And  tee  Svaivx  of  the  Feaob. 
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 Goitn^  Ttlstiw  Court— Pirtlvilui  of 

OtjieUoai.] — In  an  action  in  the  conrt  of  the 
coaDt;'  paJatine  to  restrain  infringement  of  a 
patent,  the  defendants  delivered  particulars  of 
objection.  At  the  trial  the  judge  held  the  patent 
invalid  for  an  objection  appeixring  on  the  face  of 
it,  and  dismissed  the  action  with  costs,  stating 
fail  <^tnion  that  the  defendants  ought  to  have 
tJie  costs  of  the  witnesses  brought  up  to  support 
their  particnlars  of  objection,  though  they  had 
not  been  called,  as  the  plaintifEa  virtually  had 
been  nonsuited.  On  taxation  the  registrar  dis- 
allowed these  costs,  but  the  vice-chancellor 
held  that  they  most  be  allowed.  The  plaintifiCs 
antealed : — Held,  that  neither  Lord  Curns'  Act 
(21  k  22  Vict.  c.  27)  nor  Sir  J.  Rolfs  Act  (25  tc 
26  Vict.  c.  42)  made  it  obligatory  on  a  court  of 
equity  to  follow  the  rule  aa  to  costs  of  particu- 
lars of  objections  laid  down  by  the  Pat^t  Law 
Amendment  Act,  1832  (15  &  16  Vict,  c  83), 
s.  43,  and  that  the  rule  which  applied  to  conrt« 
having  no  discretion  as  to  costs  ought  not  to  be 
followed  by  analogy  by  a  court  which  had  dis- 
cretion as  to  costs ;  that  the  vice-chancellor 
had  therefore  power  to  give  these  costs,  and  that 
tb^mnst  be  aUowed.  Parnflt  v.  MoH,  29  Ch. 
D.  325  ;  63  L.  T.  186  ;  33  W.  B.  481— C.  A. 

Vmr  Bolt  of  Ooiizt.1 — On  a  fair  question  npon 
new  enters  on  which  tncre  has  been  no  decision, 
the  parties,  in  point  of  costs,  are  entitled  to  ia- 
dolgence.  Watts  v.  Penny,  11  Bear.  435;  18 
UJ.,  Ch.  luO  ;  13  Jur.  578. 

Order  for  Pa7in«nt  whetiior  Condition  PrMo- 

dent] — Where,  after  a  demurrer,  an  order  was 
made,  that  upon  payment  of  costs  the  plaintiff 
should  be  at  liberty  to  amend  his  declaration, 
and  he  delivered  an  amended  declaration,  but 
did  not  tender  the  amount  of  the  costs,  as  ascer- 
tained by  the  master's  aUocatur  : — Held,  that  an 
iDterlocatory  judgment,  signed  by  him  for  want 
(pf  a  plea,  was  irregular,  as  the  payment  of  costs 
WH  a  comlition  precedent  to  hia  right  to  amend. 
Ifry  t:  Ih-cw,  5  D.  &  L.  307  ;  2  B.  C.  Kep.  142  ; 
12  Jur.  119. 

Vihea  a  nonsuit  ia  set  aside  upon  payment  of 
costs,  such  payment  is  made  a  condition  prece- 
dent to  the  setting  aside  the  nonsuit ;  and  with- 
<nit  it  the  plaintiff  cannot  procee<I  to  another 
tnaL    MelioU  v.  Ilozon,  13  Kast,  185. 

Certain  issues  having  been  tried,  and  verdicts 
found  for  the  plainti&,  the  defendants  moved 
for  a  new  trial,  cpon  which  it  was  ordered  that 
the  phintiff's  costs  of  the  trial  should  be  taxed, 
and  that,  open  the  defendants  paying  thosecosts, 
a  new  trial  should  be  had  : — Held,  that  the  <lc- 
fendants  were  not  compellable  to  pay  the  costs 
under  the  order,  unless  they  thought  fit  to  pro- 
ceed to  a  new  triaL  Lambert  v.  Fither,  7  aim. 
o35. 

"Fall  Coiti*'— What  Costs  aUowablo.]— The 

"  full  coeta "  to  which  a  successful  defendant  is 
entitled  under  s.  26  of  the  Copyright  Act,  1842, 
are  the  ordinary  costs  aa  between  party  and 
party,  and  not  solicitor  and  client  costs.  Avery 
T.  H'W,  61  L.  J.,  Ch.  75  ;  [1891]  3  Ch.  115 ;  65 
L.  T.  122 ;  39  W.  B.  577— C.  A. 

The  court  knows  no  distinction  between  costs 
generally  and  full  costs.  Irwin  v.  BeddUh,  1  D, 
J:B.413  ;  6  B.&Ald.  796. 

The  term  full  costs,  which  occurs  in  17  Car.  2, 
c  7,  B.  3,  has  the  same  meaning  aa  ordinary 
costs.  Jamieton  t.  TrevelyaR,  10  Ex.  748 :  3 


C.L.K.702  ;  24  L.  J.,  Ex.  74 ;  1  Jor.  ftJS.)  334 ; 
3  W.  a  172. 

Full  costs,  in  4  Geo.  1,  c.  5,  mean  all  fiiir  and 
reasonable  costs,  to  the  exclusion  of  disburse- 
ments of  extra  libeiality  or  generosity  on  the 

Cof  the  landlord.   Flattery  t.  MttloTU.  1 
L  463. 

Statute  of  Frauds.] — I  disapprove  of  any  sng- 
gestion  that  a  defendant,  who  succeeds  upon  a 
plea  of  the  Statute  of  Frauds,  is  to  be  regarded 
as  an  unmeritorions  litigant,  and  that  he  is  only 
reluctantly  to  be  allow^  his  coats.  If  a  plain- 
tiff attempts  to  enforce  a  bargain  which  is  either 
avoided  or  of  which  the  enforcement  ia  prohibited 
by  the  statute,  I  am  not  prepared  in  effect  to 
put  a  penalty  upon  a  saccessfut  defendant  for 
insisting  upon  hia  statutory  rights. — per  Fitz- 
gibbon,  h.  J.   J)ga4  t.  Staff&rd,  9  L.  B.,  Ir.  530. 

Costs  ordered  to  stand  om  till  Trial.]— Costs 
of  applications  ordered  to  stand  over  until  trial, 
and  costs  reserved  to  be  disposed  of  at  the 
trial,  should  follow  the  event  of  the  trial  with* 
out  anv  special  directicms.  Hodgat  f.  Hodget. 
25  W.  R.  162. 

When  the  court  orders  a  motion  to  stand  till 
the  hearing  of  the  cause,  it  in  effect  reserves  to 
itself  the  right  of  dealing  differently  with  the 
costs  of  the  motion  and  those  of  the  cause. 
Singer  v.  Audglry,  41  L.  J.,  Ch.  229;  L.  K.  13 
Eq.  401  ;  26  L.  T.  238  ;  20  W.  R.  438. 

Where  interlocutory  applications  are  ordered 
to  stand  to  the  trial,  the  costs  are  to  be  treated 
as  costs  in  the  action,  and  taxed  ao»>rdii^ly, 
without  special  directions  or  mention  in  the 
judgment ;  bat  where  such  applications  have 
been  disposcfl  of,  but  the  costs  have  been  re- 
served, such  costs  are  not  to  be  mentioned  in  the 
judgment  or  onlcr,  or  allowed  on  taxation,  with- 
out the  special  direction  of  the  jndge.  BritUk 
Xatural  Premium  Ih-ovident  Attoe.  v.  Bywater, 
66  L.  J.,  Ch.  787  ;  ("1897]  2  Ch.  531  ;  77  L.  T. 
22  ;  46  W.  H.  28. 

When  a  motion  in  an  action  is  adjourned  or 
stands  over  until  the  trial  of  the  action,  at  which 
judgment  ia  obtained  by  one  of  the  parties  with 
costs  against  the  other  purty,  the  costs  of  the 
motion  are  allowed  to  the  snccessfal  party  on 
taxation,  without  special  direction  in  the  judg- 
ment. Goanell  v.  H  'ukop,  67  L.  J.,  Ch.  642  ;  38 
Ch.  D.  385  ;  36  W.  B.  505. 

Application  fbr  Interim  I^JnnotiML] — An 
order  made  on  notice  and  continuing  an  mjiinc 
tion  with  costs  will,  in  the  absence  special 
directions  to  the  contrary,  include  the  costs  of 
an  interim  injunction  previously  obtained  on  an 
ex  parte  application.  Blakey  v.  H^l,  56  L,  J., 
Ch.  568 ;  56  L.  T.  400  ;  35  W.  B.  592. 

'  What  may  be  oonsiderod  on  ftooitioni  of  Costs.] 

— Answer,  though  not  evidence  in  cause,  may  be- 
read  as  to  costs.  Howell  v.  George,  1  Madd.  13; 
15  B.  B.  203. 

The  answer  of  a  peer  upon  his  protestation 
nf  honour  may  be  read  on  the  question  of  costs. 
Datomn  V.  Filit,  1  Jac.  and  Walk.  524  ;  21  R.  B. 
227. 

Although  the  amended  bill  is  the  pleading  ex- 
clusively, and  so  far  as  regards  the  rights  of  the 
parties,  the  charges  of  the  original  bill,  omitted 
in  the  amended  bill,  are  as  if  they  never  existed ; 
yet  that  does  not  extend  to  debar  the  court  o£ 
the  assistance  to  be  derived  from  the  matter  ex- 
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punged,  in  determining  qoo  animo  the  suit  was 
instituted  ;  and  for  that  purpose  the  Lord  Chan- 
cellor read  from  defendanra  copj  the  passages 
of  the  original  bill,  and  finding  mach  groundless 
impDtation  against  the  defendant ; — Held,  tlie 
oostB  were  properly  given  against  the  plaintiff, 
although  he  succeeded  in  getting  a  decree.  Fitz- 
gerald V.  O'FlaheHy,  1  Moll.  347. 

There  being  no  issue  joined  between  co-defen- 
dants, the  answer  of  one  cannot  be  read  against 
Uie  other,  even  as  to  coste,  other  than  a  sugges- 
tion on  which  court  may  direct  inquiry  before 
master.    CIterret  v.  Jonen,  6  Mattd.  267. 

■  The  answer  of  a  mort^gor  cannot  be  road 
against  a  mortgagee  on  the  subject  of  costs. 
Wright  V.  Jonsi,  C.  P.  Coop.  49.S. 

■  Sonble,  a  correspondence  "  without  prejudice  " 
relating  to  winding  up  a  suit,  may  02  read  to 
assist- the  court  in  deciding  on  the  question  of 
costs.  Wiiodward  v,  Eaxtifrn.  Caiin/ift  Ity.,  1 
Jur.  (N.8.)  899.  Cp.,  Wallter  t.  \riUhcr,  post, 
col.  693. 

Letters  purporting  to  have  been  written  by  C, 
the  wife  of  B.,  to  G.,  after  B.'s  death,  but  not 
proved  to  have  been  received  by  G.,  cnntnininp 
strong  assurances  thnt  G.  was  father  of  E.,  who 
was  born  five  monlha  after  B.'s  death,  arc  not 
admi^ible  as  evidence  of  adultery  even  with  a 
view  to  the  costs  of  the  suit,  upon  which,  if  ad- 
missible,  they  would  have  had  amatcrinl  bearing. 
Legge  v.  Edmondt,  25  L.  J.,  Ch.  125 ;  4  W.  K. 
71. 

No  evidence  dehors  deeds  can  be  received  in 
deciding  on  their  effect ;  but  on  the  question  of 
costs,  such  evidence  may  be  taken  into  considera- 
tioa.  ^ewaii  v.  Stnart,  1  L.  J.  (0.8.)  Cb.  61. 

Belbra  Tndieatorc  Aoto — ^Following  the  X«- 
nlt.] — In  contentious  cases  the  crisis  of  the  liti- 
gation should,  as  a  general  rule,  follow  the  result 
of  it.  Earth  tt  V.  TKood,  SO  L.  J.,  Ch.  611 ;  4  L.  T. 
6S2;  9W.  R.817. 

As  a  general  rale,  costs  ought  to  follow  the  re- 
sult of  the  suit.  If  the  court  departs  from  this 
rule  t^ome  reason  ought  to  be  given  for  so  tlotng. 
Fergw-wn  v.  WHooit,  L.  B,  2  Ch.  92 ;  12  Jur. 
CN.8.)fll2;  15  W.  R.  80. 

In  equity  as  well  as  at  law,  nstfl  follow  the 
justice  of  the  demand.   Itobert*  v.  Kvffin,  2  Atk. 

lis. 

Where  costs  are  in  the  discretion  of  the  court 
they  will  follow  the  general  rule  nf  giving  costs 
to  the  party  succeeding ;  and  there  must  be 
peculiar  circumstances  to  restrain  the  application 
of  the  rule.  Barker  t,  Birek^  I  S.  Ij.  816  : 
7  Scott  (H.K.)  397. 

Costs  in  equity  in  the  d^retion  of  the  court, 
npon  the  circumstances,  not  following  the  event 
by  a  praitive  rule,  ns  at  law,  though  priml  facie 
that  is  the  course,  and  circumstances  must  be 
brought  forward  by  the  party  who  fails.  Van- 
eower  t.  Stiu,  11  Tea.  458 ;  8  B.  B.  207. 

- —  DiiexetioB.] — Costs  are  entirely  in  discre- 
tion of  court.  Bromley  t.  Uvlland,  7  Ves.  28 ;  C 
B.  B.  68. 

.   Doabt  and  Difflonlty.]— Where  there  is 

great  doubt  in  a  question,  costs  will  not  follow 
the  decree.  Dearden  v.  Jiyron  (J^ord),  8  Price, 
465. 

According  to  the  modem  practice,  the  court., 
though  it  retains  a  discretion,  generally  nets  on 
the  rule  that  prima  fiacie  the  unsuccessful  jiarty 
U  to  b3  cturged  with  the  costs  of  the  sui^  and 


in  the  present  case  it  pave  costs  against  an  nn- 
sacccs»ful  plaintiff,  though  the  case  wtu  one  of 
great  difflcnlty,  arising  ont  of  a  will  and  de- 
pendent on  foreign  law.  Where  under  the  cir- 
cumstances of  the  case  an  unsuocpsBful  plaintiff 
is  to  be  oharecd  with  the  rnsts  of  suit,  the  result 
is  not  altered  by  the  additional  fact  that  the  in- 
stitution of  tin;  suit  was  recommended  by  the- 
master.  -AW*>j«  (Mlarl)  v.  Bridport  (Lenf),  10 
Beav.  305.  k  ^. 

Legal  Bight  insisted  on.]— A  defendant  who 

insists  upon  hi^  legnl  riirhts  in  a  case  in  which 
the  court  ccnsi<lei-s  he  should  not  morally  do  so, 
will  not  be  allowetl  his  rosta.  Landed  Ettatft 
Intestmmt  Co.  v.  Weeding,  21  L.  T.  384 ;  1& 
W.  R.  35. 

Belief  not  elaimod.1 — Relief  b^in^:  granted  on 
a  ground  not  sot  out  m  the  ((leadings,  the  court 
refused  to  give  cjsts.  I^aeU  v.  IV'ay,  5  L.  J_ 
Ch.  100. 

Fnblie  Policy.]  —  A  third  p.irty  assisting  a 
person,  in  contemplation  i^f  bankruptcy,  to  with- 
draw property  from  hii  creditors,  and  who  after- 
wards sets  up  a  title  in  himself  to  the  property 
against  the  assignees  in  a  suit  institutcil  by  them, 
which  defence  fails,  cannot  claim  to  be  reim- 
bursed his  costs  out  of  a  surplus  of  the  bank- 
rupt's estate  arising  from  the  sale  of  that 
property.  Public  policy  rcnuires  that  he  should 
not  derive  any  benefit  from  such  a  transaction. 
rmtt,  !<>  parte.  1  W.  R.  116. 

No  costs  given  where  both  parties  were  en- 
gaged in  manufacturing  an  articuc  Intended  to  be 
used  to  deceive  and  mislead  the  public.  EKtemirt 
V.  £gteeurt  Hop  JiueHee  Ci/.,  44  h.  J.,  Ch. 
223  ;  L.  K.  10  Ch.  276 ;  32  L.  T.  80  ;  28  W.  E. 
313. 

A  person  who  is  particeps  criminis  is  not  en* 
titled  to  the  costs  of  setting  aside  hztoAs  given 
for  an  illegal  consideration.  Morgan  v.  Bmen. 
LI.  &0.  t.  Suetl.  ISO. 

Where  bond  set  aside  as  against  -  public 
policy,  at  suit  of  the  particeps  criminis,  no  costs 
arc  given :  sccns,  where  at  suit  ol  an  innocent 
party.   Dehenltam  v.  Or,  1  Vcs.  sen.  277. 

Sttapieiou  Traniaotlon.'] — ^When  a  transaction 

of  a  snspicinus  natnre  in  its  commencement  can 
only  be  sustained  by  subsequent  acts  of  confir- 
mation, the  party  so  sustaining  it  must  pay  his 
own  costs  of  the  investigation  into  the  cirrum- 
stances.  l)e  Montmorencv  v.  Dert^-cvx,  7  CL  ft. 
F.  188  ;  West,  64  ;  2  Dr.  &  WaL  410. 

As  an  &idenintt7.]--CostB  are  given  by  law 

only  as  an  indcmnitv  to  the  party  who  receives 
them.  Harold  v.  Smith,  ."i  H.  4;  N.  381  ;  2» 
L.  J.,  Ex.  141  ;  6  Jur.  CN.S.)  234  ;  2  L.  T.  606  :  8 
W.  H.  447. 

Oonrt  not  adjndiecting  cn  Snl^cat  JCattw.] — 

The  court  docs  not  deal  with  the  question  of 
costs  where  it  do«  not  niljurlicate  upon  the  sub- 
ject matter  of  the  suit.  Therefore,  where,  upon 
a  motion  for  an  injunction  to  restrain  a  partner 
from  dealing  with  the  partnership  assets,  it  was 
ref  .'rred  to  arbitrators  to  take  the  accounts  (that 
being  the  only  nncstitm  at  issue),  .ind  the  result 
was  that  a  certain  sum  was  due  to  the  plaintiff  : 
— Held,  that  the  court,  knowing  nothing  of  the 
merits  of  the  case,  would  make  no  order  against 
the  defendant  in  respect  of  the  costs  of  the  ai  bi. 
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tration  and  award.   Andrews  v,  Morgan,  3  W.  R. 

By  original  and  supplemental  bills,  an  agree- 
ment is  made  a  mle  of  court,  ^hich  determines 
all  matters  in  difference  in  the  suit,  but  reseryea 
the  question  ol  costs,  A  petition  dismissed, 
vrhicti  prayed  the  <lirectioii  ot  the  court  as  to 
costs.  The  court  enters  into  the  question  of  costs 
only  as  incidental  to  its  decision  uixtn  the  merits 
of  the  cause.  Gibsm  v.  Cranley  {L>n-d\  6 
Madd.  3G5. 

Where  a  railway  company  deviated  from  the 
limits  allowed  by  their  act,  and  injured  plaintiffs 
house  without  giving  him  notice,  upon  which  he 
applied  for  an  injunction  to  restrain  them  from 
canying  on  their  works,  both  parties  agreeing  to 
abide  by  the  decision  of  the  Board  of  Tt^e, 
which  sanctioned  the  deviation,  each  had  to  pay 
his  own  costs  of  the  motion.  i%srp«  t.  Wyeomoe 
Sij.,  1  Eq.  Rep.  332. 

Bad  Faith — Fraud.] — Small  instances  of  bad 
faith  in  a  plaintiff,  where  the  defendant  has  an 
adequate  remedy  for  such  breaches  of  faith  in 
his  own  hands,  will  not  induce  the  court  to  dis- 
miss a  bill  where  the  result  would  be  to  leave  the 
plaintiff  without  any  adequate  remedy  :  but  the 
court  will  mark  its  sense  of  the  plaintiff's  mis- 
conduct by  disallowing  all  costs.  Uolmeii  v. 
&»tera  Counties  Itg.,  3  Jar.  (N.8.)  787. 

When  a  suit  was  instituted  not  for  the  bon& 
fi<lc  purpose  of  obtaining  the  relief  prayed  but 
for  a  collateral  and  improper  purpose,  and  the 
plaintiff  failed  to  establish  any  right  to  the 
relief  prayed,  and  the  bill  was  dismissetl,  the 
decree  was  oiade  with  a  declaration  that  the 
suit  was  improperly  instituted,  and  directed 
the  plaintiff  not  only  to  pay  the  costs  but  all 
charges  and  expenses  properly  Incurred  in  the 
suit.  Simpson  t.  Malkerbe,  4  Giff.  707  ;  6  N.  B. 
215. 

Where  a  plaintiff  imputes  personal  fraud, 
which  is  not  proved,  it  is  a  reason  for  awarding 
ctBts  against  tiim  on  a  dismissal  of  his  bilL 
Zanglei/  v.  Fislur,  »  Bcav.  90 ;  16  L.  J.,  Ch. 
73. 

Dismissal  vithont  Costs — Qroimds  for.]— Bill 
dismissed  without  costs,  where  a  false  defence 
is  tendered,  which  the  plaintiff  has  been  put 
to  tbe  cost  of  proving.  I'ield  v.  ChurebiU,  4 
Jur.  739. 

Where  a  emit  becomes  nugatory  by  matters 
snbscquent,  the  court,  upon  motion,  has  jurisdic- 
tion to  dismiss  it  without  costs.  Svitaa  Ilarhour 
ImprovemeHt  Co.  v.  HitcheM,  15  Bcav.  161 ;  21 
L.J..  Ch.  568. 

When  a  plaintiff  fails  in  establishing  a  case 
for  relief,  tne  uncertain  character  of  the  evi- 
denceoa  which  the  case  turns,  and  the  setting  up 
of  nnfonnded  claims  by  the  defence,  are  grounds 
for  dismissing  the  bill  without  costs.  Pitta  v. 
Kingthridge  Iligkway  Board,  26  L.  T.  196 ;  19 
W.  R.  884. 

Bill  by  purchaser,  for  specific  performance, 
oideral  to  be  disnupsed  for  defect  of  title,  a 
necessary  party  not  choosing  to  concur  in  con- 
veying. Order  to  dismiss  without  costs,  it  being 
against  the  principles  of  the  court  to  order  the 
defendant  to  pay  the  plaintiff  his  costs  on  such 
dismissaL  i>tct«  v.  Xtw/mni,  3  Mer.  429.  Sec 
tke  notes  tJtere. 

 BeportedCHs  aftervaids  Omrnled.]— 

If  a  bill  is  correctly  filed  on  the  authority  of  a 


reported  case,  there  being  no  authorities  in  con- 
flict with  it,  and  the  decision  in  the  reported 
case  is  afterwards  reversed,  the  plaintiff  in  the 
suit  filed  on  its  authority  is' entitled,  on  motion, 
to  have  the  bill  dismissed  without  costs.  Sobin- 
son  V.  Rosher,  1  Y.  t  C.  C.  C.  7  ;  5  Jur.  1006. 

Though  a  bill  has  been  filed  on  the  authority 
of  a  reported  case,  which  is  afterwards  reversed, 
the  court  has  not  jurisdiction,  on  a  motion,  under 
the  82nd  rule,  to  order  that  the  hill  Hhall  be  dis- 
missed without  costs.  Crania  v.  Murphy,  1  Ir. 
Ch.  R.  233. 

A  suit  having  been  instituted  on  the  authority 
of  a  reported  case,  which  was  afterwards  reversed, 
the  court,  after  looking  simply  into  the  record, 
dismissed  it  without  costs.  Sutton  Barbour 
Improvement  Co.  v.  IHtclunx,  supra. 

A  decision,  on  the  authority  of  which  a  stilt 
had  bften  instituted,  being  overruled,  the  ^In- 
tiff  offered  to  dismiss  his  bill  without  costs  : — ' 
Held,  that  this  was  no  answer  to  a  motion  to 
dismiss  for  want  of  prosecution,  and  that  the 

Slaintlff  must  cither  proceed  or  have  his  bill 
ismissed  on  the  usual  terms.   Lancashire  and 
Yorkshire  B^.  v.  Beans,  14  Beav.  639. 


B.  AFTER  TRIAL  BY  JUET. 

1.  SUCOESSPtJL  Flaixtiff's  Costs  Slfr 
ALLOWED. 

Power  of  Judge  at  Klsi  Prius.]  — At  the 

trial  of  an  action  of  tort  the  jury  found  for  the 
plaintiff,  and  assessed  the  damages  at  12i.  The 
counsel  for  the  defendant  was  abont  to  apply  for 
a  direction  to  deprive  the  plaintiff  of  the  costs^ 
but,  before  he  did  so,  the  judge  made  an  order 
to  that  effect.  The  plaintiff's  counsel  was  pre- 
sent and  objected  to  the  order  being  made : — 
Held,  that  the  order  depriving  the  plaintiff  of 
costs  was  lawfully  made.  Collins  v.  Welch,  49 
L.  J.,  C.  P.  260  ;  6  C.  P.  D.  27  ;  41  L.  T.  785  ;  28 
W.  R.  208— C.  A. 

By  Grove  and  Lopes,  JJ.,  that  the  judge 
might,  under  Ord.  LV.  (now  Ord.  LXV.) 
make  the  order  without  any  application  being 
made  to  him.  lb. 

By  BramwcU,  Brett,  and  Cotton,  L.JJ.,  that 
what  occurrctt  at  the  trial  was  equivalent  to  an 
application  the  defenduit,  and  to  showing 
good  cause  why  the  order  should  be  made.  lb. 

At  the  trial  of  an  action  by  a  jury,  the  judge 
may,  without  any  application  having  been  made 
to  him,  order  under  Ord.  LV.  r.  1,  that  the  costs 
shall  not  follow  the  event.  Turner  v.  Heyland, 
48  L.  J.,  C.  P.  635  ;  4  C.  P.  D.  432  ;  41  L.  T, 
660. 

The  plaintiffs,  after  a  trial  with  a  jury,  re- 
covered bl.  beyond  100?.  paid  into  court.  The 
judge  immediately  gave  judgment  for  the  plain- 
tiffs, 105/.  without  costs.  Counsel  on  both  sides 
were  present.  No  application  was  made,  and  no 
cause  was  shown.  Counsel  for  the  defendants 
intended  to  apply  to  deprive  the  plidntiffs  of 
costs  had  not  the  judge  anticipated  him.  The 
Exchequer  Division  rescindcti  the  order  : — Held, 
that  the  jurisdiction  given  by  Onl.  LV,  to  the 
judge  or  the  court  is  an  alternative  and  not  an 
appellate  jurisdiction,  and  that  the  circumstances 
of  the  case  showed  a  substantial  compliance  with 
the  requiremaits  of  Ord.  LV.  as  to  application 
at  the  triaL  Marsden  v.  Lancashire  and  York- 
shire By.  60  L.  J.,  Q.  B.  318  :  7  Q.  B.  D.  641 ; 
44  U  T.  839  J  89  W.  R.  580— C.  A. 
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Jorifdietloii  of  BiTiaiosal  Court.]  —  The ' 
divisioDol  court  has,  under  Onl.  LV„  an  original 
jarisdiction  to  make  an  order  to  deprive  a 
eaccessful  party  of  the  costs  of  an  action  tried 
before  a  jory.  Myert  v.  Dtfriet,  Stddi/Hi  v. 
Lawrence,  48  L.  J.,  Ex.  4Ui ;  i  Ex.  D.  176  ;  40 
L.  T.  795  ;  27  W.  li.  791— C.  A. 

Where  in  an  action  tried  with  a  jury  the 
plaintiff  recovers  a  farthing  damages,  and  no 
application  or  order  as  to  costs  is  made  at  the 
trial,  the  divisional  court  has  jurisdiction  undcr 
Ord.  LV.  to  entcrtidn  an  application  to  deprive 
the  plaintiff  of  costs.  Jiowev  v.  Sell,  48  L.  J,, 
<1.  B.  161;  4  Q.  B.  D.  95;  39  L.  T.  C07  ;  27 
W.  B.  247.  S.  r.  Mar${lc»  v.  Lancaahire  and 
Torhihire  My^  supra. 

JultdletiOB  of  JuAgt  at  COiaiiLliert.]— A  judge 
at  chambcTB  has  no  power  to  make  an  order  as 
to  costs  under  Ord.  LV,  ;  nor  to  extend  the 
time  for  making  such  crder  under  Onl.  LVIi. 
r.  6,  so  as  to  enable  the  judge  who  tried  the 
cause  to  make  such  onlor  at  any  time  after  the 
triaL  If  no  application  has  been  mtnle  to  the 
judge  at  the  trial,  the  only  way  of  obtaining 
such  an  order  is  by  a  substantive  application  to 
a  divisional  court.  Baker  v.  OaUei,  46  L.  J., 
Q.  B.  246  ;  2  Q.  B.  D.  171 ;  85  L.  T.  832  \  25  W. 
fi.  220— C.  A. 

Tim*  for  Applieation — Judge  at  Nisi  Frins.] 
— In  an  action  against  a  railway  company  for 
damages  caused  by  their  negligence  trie<l  by  a 
judge  with  a  jury,  the  plaintiff  recovcie<l  50/, 
The  itefen<iant8  having  thcreuixjn  applied  that 
tJie  plaintiff  should  be  deprived  of  custs  under 
Ord.  LXV.  r.  1,  of  the  rules  of  the  Supreme 
Court,  1883,  the  judge  refused  to  exercise  his 
discretion,  but  after  some  weeks  heard  both  sides 
and  made  an  oi-der  depriving  the  plaintiff  of 
costs  : — Held,  that  the  jmlge  was  not  functus 
ofiBcio  when  he  refusc<l  to  exercise  his  discretion 
at  the  trial,  that  he  liad  jurisdiction  to  make  the 
ortler.  Iluxhy  v.  Il  V^i  I^indon  llij-  Sf*  L.  J,, 
Q.  B.  305  ;  14  App.  Csia.  26  ;  60  L.  T.  642  ;  37 
W.  B.  623— H.  L.  (E.) 

At  the  trial,  at  the  assizes,  of  an  action  for 
damages  in  respect  of  injuries  to  tlie  plaintiffs' 
vessel  through  the  negligence  of  the  defendant*, 
the  jury,  at  .'i.lO  p.m.,  on  the  14th  July,  found  a 
verdict  for  the  defendants,  and  added  that  they 
"  believed  both  parties  io  be  in  fault,"  and  the 
associate  then  immediately  entered  in  bis  book, 
kept  for  the  purpose,  a  note  that  the  jury  had  so 
found.  No  application  with  respect  to  costs  was 
then  made,  and  that  being  the  last  cause  for 
trial,  and  the  next  day  being  the  conimis.'^ion  day 
for  the  assizes  at  York  in  another  county,  the 
court  rose  and  the  juilge  ileparted-  Four  days* 
afterwards,  on  the  18th  July,  while  the  judge  was 
sitting  under  the  commission  in  the  criminal 
court  at  York,  the  plaintiffs'  counsel,  having 
informed  the  defendants'  counsel  of  his  intention 
so  to  do,  applietl  to  the  judge  there,  under  Ord. 
LV,  of  the  Judicature  Act,  for  an  onier  directing 
judgment  to  be  entered  for  the  defendants  with- 
out costs,  on  the  ground  that,  as  the  jury  had  in 
effect  found  negligence  on  both  sides,  each  party 
ought  to  bear  his  own  costs,  which  order  the 
judge,  after  taking  time  to  consider,  made  at 
York  on  the  2l8t  July,  Upon  a  rule  i*)  set  that 
order  aside  and  enter  judgment  for  the  defen- 
dants with  costs,  on  the  ground  that  the  judge 
had  no  power  to  make  it,  as  no  applicatiim  hail 
been  made  "at  the  trial": — Hcil,  thai:,  as  no 


application  hail  been  made  either  to  the  judge 
"at  the  trial,"  which  was  necessary  to  give  him 
jurisdiction,  or  to  a  divisional  court,  which  is  the 
court  mentioned  in  Ord.  LV.,  and  no  application 
to  enlarge  the  time,  under  Ord.  LVII.  r.  6,  had 
been  made  to  the  judge,  the  provisions  of  Ord. 
LV.  had  not  been  complied  with,  and  the  onler 
of  the  judge  must  be  set  aside,  and  the  rule  to 
enter  judgment  for  the  defendants  be  made 
absolute.  Tyne  Alkali  Ck:  v.  ZaicMOH,  36  L.  T. 
100. 

**At  the  trial"  fn  Ord.  LV.  means  at  the 

time  of  the  same  sitting  of  the  court  at  which 
the  trial  took  place.  lb. 

An  action  was  tried  at  assizes  before  a  jurr, 
who  gave  a  vcnlict  for  the  defendant.  Tlie 
plaintiff's  counsel  an  hour  afterwards,  at  the 
rising  of  the  court,  applied  under  Onl.  LV.  of 
the  Judicature  Act,  1875,  for  nn  order  to  tleprive 
the  defendant  of  costs.  The  judge  rcscrvoi  his 
decision  until  the  next  morning,  when  he  made 
the  order  oaked  for.  The  ilefendaut's  counsel 
had  notice  that  the  application  woulit  be  made, 
and  was  in  court  when  the  jmlge  mode  the  onlcr. 
— Held,  that  the  application  was  made  at  the 
trial  within  Onl.  LV.  KyHa»ton  t.  Mackinder, 
47  L.  J.,  Q.  B.  76  ;  37  L.  T.  390— C.  A. 

 To  Divisional  Court.] — Such  application 

to  a  divisional  court  will  only  be  entertained 
when  It  is  made  within  a  reasonable  time  after 
the  triaL  Bowey  v.  Jiell,  48  L.  J..  Q.  B.  161 ;  4 
Q.  B.  D.  95  ;  39  L.  T.  007  ;  27  W.  R.  247. 

Good  CauBB  " — What  may  be  considered.] — 

The  concluding  words  of  OriL  LXV,  r.  1  of  the 
Rules  of  the  Supreme  Court,  1883,  which  give  the 
judge  or  court  a  <ii8eretion  as  to  costs  "  for  good 
cause  "  in  trials  with  a  jury,  embrace  everything 
for  which  the  party  is  responsible,  connected 
with  the  institution  or  conduct  of  the  suit,  and 
calculated  to  occasion  unnecessary  litigation  and 
expense,  Iluxlei/  v.  Wmt  Limdun  liy.,  58  L.  J., 
ti.B.  S05;  14  App.  Cns.  20;  CO  L.  T.  642  ;  87 
W.  R.  025— H.  L.  CE.) 

When  a  plaintiff  has  supported  an  cstrsvagast 
and  extortionate  claim  by  f  randtilcnt  statements 
and  dishonest  acts,  and  by  evidence  which  the 
jury  disbelieved,  this  conntitutea  "good  cause" 
within  the  meaning  of  r.  1  of  Ord.  LXV.  Ih. 

To  be  "good  cause"  within  that  rule  there 
must  be  facts  showing  that  it  would  be  more 
just  nut  to  allow  the  c<Bt8  to  follow  the  event, 
as  for  example,  oppression  or  miscon<luct  of 
either  of  the  parties  by  which  costs  had  been 
unnecessarily  iucreaaal.  The  fact  thattbeaction 
is  for  the  recovery  of  several  closes  of  land,  that 
the  only  defence  is  that  the  defendant  is  in  pos- 
session, and  that  the  verdict  is  for  the  plaintiff 
for  some  only  of  the  closes  claimed,  docs  not  by 
itself  constitute  "good  cause"  within  Ord.  LXV. 
r.  1,  since  the  verdict  in  such  a  case  is  distribu- 
tive, and  the  costs,  if  properly  taxed,  would  be 
as  on  a  finding  by  the  jury  on  separate  issues. 
Jimfgv.  Curling,  5^  L.  J.,  Q.  B.  37H  ;  U  Q.B.D. 
262  ;  50  L.  T.  349  ;  32  W.  R.  651— C.  A. 

If  from  all  the  facts  proved  before  a  jodge 
and  jury  it  appears  that  the  action  was  brought 
or  conducted  oppressively  by  the  plaintiff,  that 
constitutes  "good  cause"  within  Ord.  LXV. 
r.  1,  80  as  to  enable  the  judge  to  interfere,  and 
not  only  deprive  a  successful  plaintiff  of  bis 
costs,  but  also  to  order  that  he  shall  pay  the 
defendant's  oMts.  WiUianu  t.  Ward,  So  L.  J., 
Q.  B.  606— a  A. 
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Where  the  plaintiff  endeavours  nnjastiy,  op- 
pressiTely,  or  unscrupulously,  to  fix  upon  the 
defendant  a  liability  for  which  he  must  hare 
known  there  was  no  foundation,  there  is  good 
cause  for  depriving  him  ot  costs,  although  he  re- 
covers a  sulstantial  portion  of  his  ckim  by  the 
verdict  of  the  jury.  Roberta  v.  Jonet,  60  L.  J., 
<J.  B.  441  ;  [1891]  2  Q.  B.  194. 

Unjustifiable  use  by  the  plaintiff  of  his 
privi^ic  of  choosing  his  venae  also  constitutes 
good  cause  for  dealing  with  the  costs  of  the 
action,  although  the  dcfendint  has  made  no 
effort  to  change  (he  venue.  lb. 

Representations  made  by  a  defendant  before 
action,  leading  the  plaintiff  to  believe  that  he  is 
entitled  to  the  relief  sought,  may  constitute 
£Ood  cause  for  depriving  the  ticfendant,  though 
snccessfal,  of  the  costs  of  the  action.  Sucldey 
V.  Irish  Indvttrial  Suildinj  Society,  22  L.  R., 
Ir.  579. 

In  exercising  his  discretion  to  deprive  a  suc- 
cessful party  of  his  costs  under  Ord.  LV.,  the 
judge  is  not  confined  1o  the  consideration  of  the 
conduct  of  the  party  in  the  course  of  the  litigntion, 
bat  may  consider  his  conduct  previous  to  and 
condncing  to  the  action.  He  must,  however, 
usume  the  truth  of  the  facts  found  by  the  jury. 
JBavRett  V.  Vigif,  6  Ex.  D.  307  ;  43  I*.  T.  045  ;  29 
W.  R  7— C.  A. 

Where  an  action  -n-m  tricil  at  the  assizes,  and 
adjourned  for  further  consideration,  the  plaintiff 
ap  to  the  time  of  the  judgment  being  delivered 
insisted  on  an  injunction.  The  result  of  thus 
insisting  protracted  the  trial,  and  it  was  held 
that  goi)d  cause  had  l>ccn  shown  why  the  costs 
of  the  action  should  not  follow  the  event. 
Matikewit  V.  Jejfenj,  43  L.  T.  7U(i ;  29  W.  R.  282. 

In  an  action  for  breach  of  contract  the  plain- 
tiff claimed  in  res|)cct  of  four  separate  items  of 
special  damage  ;  the  jury  found  in  his  favour  as 
to  one  item,  but  in  favour  of  the  defen<Iaut  as  to 
the  remainder.  The  judge  ordered  the  plaintiff  to 
pay  the  costs  occasioned  by  the  cLiim  in  respect 
<if  the  items  in  which  he  had  failed  : — Held,  that, 
though  these  items  were  not  "  issues"  in' the  strict 
sense  of  the  term,  they  were  separate  heads  of 
claim  involving  a  distinct  class  of  evidence,  and 
that  it  was  not  fair  to  the  defendant  to  make 
him  pay  the  costs  of  resisting  them,  and  that, 
therefore,  -'good  cause"  for  making  the  oixler 
existed.  Forstrr  v.  Farquhav,  02  L.  J.,  Q.  B. 
296;  [1893]  1  Q.  B.  5G4  ;  4  U.  346;  68  L.  T. 
308  ;  il  W.  R.  425— C.  A. 

In  an  action  for  a  libel  published  in  a  news- 
paper the  plaintiff  obtained  a  verdict  for  one 
shilling.  The  ju<lgc  made  an  order  depriving  the 
plaintiff  of  costs.  The  libel  consisted  of  hostile 
comments  on  a  letter  written  by  the  plaintiff  to 
another  newspaper,  and  on  certain  correspon- 
dence arising  therefrom.  It  appeared  that  the 
plaintiff's  letter  ha»l  been  written  at  the  instiga- 
tion of  persons  wlio  desinKl  to  raise  a  political 
controversy.  The  court  thought  that  under  the 
circumstances  the  bringing  of  the  action  was 
oppressive ;  and  : — Held,  t^t  there  was  "  good 
cause"  for  " 
43'Conitor  V 
«8  L.  T.  146— C.  A. 

Letters  or  conversations  written  or  declared  to 
be  "without  prejudice"  cannot  be  taken  into 
ctmaideratiori  in  determining  whether  there  is 
good  cause  for  depriving  a  successful  litigant  of 
costs.  Walker  t.  WiUhtr,  38  L.  Q.  B.  501  ; 
S3  Q.  B.  J>.  335 ;  37  W.  B.  723  ;  54  J.  P.  213— 
C.  A. 


:  de[>riving  the  plaintiff  of  costs. 
7.  ",yar"  A'etctpaper  Co.,  t  B.  371 ; 


Whe>:,  in  an  action  for  seducing  a  woman 
thirty-five  years  of  age,  it  was  proved  that  she 
had  readily  consented,  and  that  the  parties  were 
very  poor,  and  the  jury  having  awarded  00!/ 
lot.  damages,  the  judge  who  tried  the  case  stated 
upon  the  face  of  his  order  the  foregoing  circum- 
stances, and  his  own  opinion  that  no  greater 
amount  of  damages  could  have  been  reasonably 
given  or  expected,  as  "special  cause,"  under 
a.  53  of  the  Irish  Jodicatare  Act,  for  depriving 
the  plaintiff  of  his  costs: — Held,  that  the  facts 
did  not  constitute  such  special  cause,"  and  that 
the  plaintiff  was  entitled  to  his  costs.  WiUo» 
V.  M-Maint,  20  L.  R..  Ir.  582— C.  A. 

A  judge  has  p>ower,  when  the  action  is  tried 
before  a  jury,  to  order  a  plaintiff  who  recovers  a 
nominal  sam,  to  pay  the  defendant's  costs. 
Harrit  t.  Petkeri^,  48  L.  J.,  Q.  B.  631 ;  4  Q. 
B.  D.en  ;  41  L.T.  146— C.  A. 

In  on  action  to  recover  a  sum  of  85!.,  and  also 
a  sum  of  6«.,  the  plaintiff  was  nonsuited.  Anew 
trial  having  been  ordered,  at  the  second  trial 
which  took  place  before  a  jnry,  he  failed  as  to 
his  claim  (or  8S^,  bat  proved  bis  claim  for  6«. 
The  judge  ordered  that  the  plaintiff  shoold  pay 
the  costs  of  bodi  trials :— Held,  that  the  order 
was  right,  and  could  not  be  set  a^de.  Ih. 

 Appeal  from  Order.] — Where  an  action  is 

tried  with  a  jury,  the  judge  before  whom  it  is' 
tried  has  no  jarisdiction  under  Ord.  LX.V.  r.  1,  to 
make  an  order  by  which  the  costs  will  not  follow 
the  event  unless  there  exist  "good cause"  within 
the  meaning  of  that  rule,  and  consequently  there 
is  an  appeal  with  respect  to  the  existence  of  the 
facts  necessary  to  give  the  judge  jurisdiction  to 
make  such  order.  Jonea  v.  Curling,  53  L.  J., 
Q.B.373;  13  Q.  B.  D.86S;  60  L.  T.  349;  32 
W.  R.  651— C.  A. 

80  long  as  the  judge  or  court  deal  with  consi- 
derations which  coiistimte  "good  cause,"  the 
sufficiency  or  insufficiency  of  these  considerations 
as  affording  a  reason  for  disallowing  cofts  are 
matters  of  which  they  ore  constituted  sole 
arbiters ;  th(nr  are  acting  within  their  jurisdic- 
tion, and  their  decisions  are  final  and  conclusive. 
On  the  other  hand,  if  they  give  effect  to  consi- 
derations which  do  not  constitute  "  good  cause" 
within  the  meaning  of  the  rule,  they  exceed  the 
limits  of  their  jurisdiction  ;  and  on  that  ground 
tlieir  decisions  are  not  protected  from  review. 
J,yHt»  v.  Curling  (13  Q.  B.  D.  262),  discussed. 
Huxley  V.  West  LondoR  R>j.,  58  L.  J.,  Q.  B.  305; 
14  App.  Cos.  26  ;  60  L.  T.  642  ;  37  W.  K.  623— 
H.  L.  (E.) 

]£  "gootl  cause"  exists  the  court  will  decline 
to  consider  whether  the  judge  has  exercised  his 
discretion  rightly  or  not.  Williamt  v.  Ward,  55 
L.  J.,  Q.  B.  56C— C.  A. 

In  the  absence  of  "good  cause"  a  jttdgc  has  no 
jurisdiction  to  make  an  order  preventing  costs 
from  following  the  event.  Wight  v.  Sltaw,  19 
Q.  B.  D.  aLl6  ;  36  W.  R.  40S— C.  A. 

Where  nn  action  is  trie<l  with  a  jury,  the 
exercise  of  the  judge's  jurisdiction  as  to  costs 
under  Ord.  LXV.  r.  1,  was  not  intended  by  the 
legislature  to  be  subject  to  any  appeaL  Huxlvij 
V.  West  Lmdoa  £rtenHo»  By.,  65  L.  J.,  Q.  B. 
506  ;  17  Q.  B.  D.  878. 

2.  Setebal  Issues. 

<'  Event"— Samal  OavMM  of  Aetlon.]— When 
in  the  same  action  the  plaintiff  obtains  a  verdict 
and  judgment  as  to  one  cause  of  action,  and  the 
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defendant  obtains  a  vercUct  and  jndgmcnt  as  to 
other  and  distinct  canses  of  action,  the  word 
"event"  in  Ord.  LV.  r.  1,  is  to  be  read  distriba- 
tively,  and  the  defendant  is  entitled  to  tax  his 
costs  of  the  issnes  foond  for  him,  provided  no 
order  otherwiBe  is  made  by  the  judge  who  tried 
the  cause  or  the  court  Bale  Ii2  of  Rules  of 
Hilary  Term,  1853,  is  repealed  by  b.  33  of  the 
Judicature  Act,  1876.  Myera  y.  Hefriet,  5  Ex. 
D.  15 ;  41  L.  T.  669 ;  28  W.  B.  358.  Affirmed, 
49  L.  J.,  Ex.  266  ;  6  Ex.  D.  180 ;  42  L.  T.  137  ; 
28  W.  B.  406— C.  A. 

A  plaintiff  claiming  an  injunction  in  respect  of 
three  separate  snbjects  of  complaint,  succeeded 
as  to  one  bat  failed  as  to  the  rraoaindcr.  By 
the  order,  taxation  woe  directed  to  the  costs  of 
the  defendant  of  so  much  of  the  action  as  bad 
been  dismissed,  and  of  the  plaintiff  of  the  rest  of 
the  action,  with  a  setK>£f  of  the  costs  of  the  plain- 
tiff t^ainst  those  of  the  defend  mt.  The  taxing- 
master  taxed  the  plaintiff's  and  the  defendant  s 
coats  of  the  whole  action,  and  allowed  one-third 
to  the  plaintiff  and  two-thirds  to  the  defendant. 
Upon  a  summons  by  the  plaintiff,  to  vary  the 
certificate,  by  ordering  each  item  to  be  considered 
separately,  and  accoiding  to  the  subject  of  com- 
plunt,  in  respect  of  which  each  item  might  turn 
oDt  to  have  been  incurred,  to  be  paid  by  the 
plaintiff  or  the  defendant,  as  the  case  may  be  : 
— Held,  that  the  taxing-master  had  proceeded 
upon  the  usual  principle,  and  that  the  certificate 
was  correct,  knight  v.  Purimcll,  49  L.  J.  Ch. 
]20 ;  11  Ch.  D.  412 ;  41  L.  T.  581 ;  28  W.  B.  90. 

Itsiiea  upon  wUeh  Plainttff  hM  lieeii  Vob- 

tnlted.]— In  an  action  tried  by  a  jury  where  the 
plaintiff  succeeds  upon  Eome  issues  but  is  non- 
snited  upon  others,  and  no  order  is  made  as  to 
(.'03ts,  the  defendant  is  entitled  under  Ord.  LV. 
r.  1,  to  the  costs  of  the  issues  upon  which  the 
plaintiff  was  nonsuited.  Abbott  v.  Andrews, 
51  L.  J.,  Q.  B.  641  ;  8  Q.  B.  D.  648  ;  30  W.  B. 
779. 

3.  WbEBE  COUNTEBCI.AIU  SET  DP. 

Judgment,  Form  of— "XTflnt"] — Tn  an  action 
tried  with  a  jury,  where  the  defendant  counter- 
claims in  respect  of  matters  which  could  not  be 
pleaded  as  set-off,  and  the  {daintiff  recovers  a  sum 
on  his  claim,  and  the  defendant  recovers  on  his 
counterclaim  a  sum  exceeding  that  which  the 
plaintiff  recovers  on  his  claim,  the  claim  and 
counterclaim  should,  for  the  puTposo  of  taxation 
of  costs,  be  treated  as  separate  and  independent 
notions,  and  the  costs  in  each  taxed  in  favour  of 
the  succe^fnl  party,  subject  to  a  dednction  in 
respect  of  the  costs  of  any  issues  on  which  he  has 
not  succeeded.  In  such  a  case  it  is  immaterial, 
with  respect  to  the  taxation  of  costs,  whether  the 
judgment  is  drawn  np  in  form  for  the  plaintiff 
for  the  sum  recovered  on  hia  claim,  and  for  the 
defendant  for  the  sum  recovered  on  his  counter- 
cbiim  ;  or  whether  the  judgment  is  given  for  the 
d^endant  for  the  balance  under  Ord.  XXI.  r.  17. 
SirapMl  V.  Laing.  57  L.  J.,  Q.  B.  195  ;  20  Q.  B. 
D.  884  ;  68  L.  T.  705  ;  36  W.  B.  297— C.  A. 

The  plaintiff's  claim  being  for  the  balance  of 
the  contract  price  of  work  done,  after  giving 
credit  for  money  paid  on  account,  the  defendants 
by  way  of  set-off  and  counterclaim  claimed  in 
respect  of  the  inferiority  and  defective  character 
of  the  work.  The  action  being  referred  for  trinl 
to  an  official  referee,  he  found  by  his  report  that 
a  balance  of  Z2l.  lift.  Qd.  remained  due  to  the 
plaintiff  on  his  claim  in  respect  of  the  contract 


price  of  the  work,  and  that  34{.  10*.  6<{.  was  dna 
to  the  defendants  on  their  counterclaim :— Held, 
that  the  proper  judgment  on  these  findings  was 
that  the  defendants  do  recover  tbe  balance  of 
\l.  12#.,  and  the  costs  of  the  action,  on  thegronnd, 
either  that  the  inferiority  of  the  work,  thoi^ 
pleaded  by  way  of  counterclaim  in  form,  in 
reality  amonnt(^  to  a  defence,  or  that,  even  if 
the  plaintiff  were  technically  entitled  by  the 
findings  to  the  coBts  of  the  action,  the  court 
ought  to  interfere  under  Ord.  LV,  r.  1,  and  give 
the  costs  to  the  defendants,  who  had  sabston- 
tially  succeetled  in  the  action.  Linre  y .  Holme, 
52  L.  J.,  Q.  B.  270  ;  10  Q.  B.  D.  286  ;  31  W.  B. 
400. 

Both  PartlM  Snoeessftil— Oeneral  Prioeiplat 
of  Taxation.] — Semblc,  per  Brett,  L.J.,  that 
where  there  is  a  claim  with  issues  on  it  and  a 
counterclaim  (which  is  not  a  set-off  but  is  in 
the  nature  of  a  cross-action)  with  issues  on  it, 
and  the  plaintiff  succeeds  on  the  claim,  and  the 
defendant  succeeds  on  such  counterclaim,  the 
taxation,  if  not  otherwise  ordered,  should  he 
by  taxing  the  claim  as  if  it  and  its  issues  weic 
an  action,  and  by  taxing  the  counterclaim  as  if 
it  and  its  issues  were  also  an  action,  and  the 
allocatur  for  costs  should  be  given  for  the 
balance  in  favour  of  the  party  in  whose  favour 
is  such  balance ;  the  master  on  such  taxation 
dividing  items  which  are  common  to  both 
actions.  Sainei  v.  Sromltry,  50  L.  J.,  Q.  B.  4K ; 
6  Q.  B.  D.  691  ;  44  L.  T.  916 ;  29  W.  B.  706- 
C.  A. 

 "Ccsts  of  the  Caiue."]~The  plaintiff 

claimed  to  recover  commission  doe  to  him  from 
the  defendants  on  an  agreement.  The  defen- 
dants  denied  the  claim,  and  claimed  by  way  d 
counterclaim  230Z.  0«.  9rf.  for  goods  sold.  The 
jury  found  a  verdict  for  the  plaintiff  on  the 
claim  for  114?,  17«.  6rf,,  and  a  verdict  for  the 
defendants  on  the  counterclaim  for  230/.  0*. 
The  jud^rment  entered  was  "that  the  plaintiff 
recover  against  the  defendants  I.  for  his  costs 
of  suit,"  and  "  that  the  defendants  jecovcr 
against  the  plaintiff  115/.  Sx.  id.  on  the  conntor- 
cUim  and  1.  for  their  costs  of  the  counter- 
claim "  : — Held,  that  on  taxing  the  costs  acconi- 
ing  to  the  judgment  the  phUntiC  and  not  the 
defendants  were  entitled  to  the  costs  of  the 
cause.  Ih. 

In  an  action  a  verdict  was  fonnd  for  the  plain- 
tiff for  901.  on  his  claim,  and  for  the  dcfcndnot 
on  his  counterclaim  for  75/.  and  1$.  dama^ 
tor  the  detention  of  an  account-book.  The 
conntorclaim  was  not  in  foim  for  dctinoe  of 
the  hvit,  imd  there  was  no  finding  as  to  its 
value.  The  judge  ordered  the  book  to  be 
retnmod,  and  in  order  to  insure  its  return  he 
assessed  its  valae  at  150/.  The  book  was 
returned  soon  after  the  trial.  The  associate's 
certificate  was  in  these  terms: — "The  judge 
directed  that  judgment  should  be  entered  for 
the  plaintiff  for  75/.,  and  for  the  defendant  for 
the  rolnm  of  the  book  or  160/.  its  value,  and 
1*.  damages  for  the  detention."  The  defendant 
thereupon  claimed  that  he  was  entitled  to  the 
general  costs  of  the  action,  having  recovensi  a 
sum,  or  its  equivalent,  exceeding  the  sum 
recovered  by  the  plaintiff  : — Held,  that  the 
cLiim  was  wholly  nntoiablc,  and  that  the  plain- 
tiff was  entitled  to  the  general  costs  w  the 
action,  and  the  defendant  to  the  coeia  of  those 
is<!ves  on  wLich  he  had  succeeded.  SalUmam  v, 
I'rice,  41  L.  T.  627  ;  27  W.  R.  4:  0. 
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When  the  plaintiff's  claim  and  the  defendant's 
coanterclaim  have  both  been  successful,  the 
plaintiff,  in  the  absence  of  smj  special  directions 
to  the  contrary,  is  entitled  to  the  geneml  costs 
of  the  action,  notwittLitanding  that  the  result  of 
the  litigation  is  in  faToor  of  the  defendant. 
Jirown,  In  rfiy  Ward,  v.  Mor»e,  S2  L.  J.,  Ch. 
B24  ;  23  Ch.  D.  377  ;  49  L.  T.  68 ;  31 W.  B.  936— 
C.  A. 

There  ^vill  be  no  apportionment  of  such  costs 
as  would  have  been  duplicated  had  the  counter- 
claim been  the  subject  of  an  independent  action, 
but  the  plaintiff  is  not  to  recover  ns  costs  of 
the  action  any  costs  fairly  attributable  to  the 
coanterclaim.  lb. 

The  plaintiffe  claimed  49?.  12*.  The  defen- 
dants admitted  the  claim  and  counterclaimcd 
for  75/.  The  judgment  was  for  the  plaintiffs  on 
the  claim,  and  for  the  defendants  on  the 
coanterclaim  for  4i)l. ;  the  plaintiffs  to  have  the 
coetsof  their  daim  and  the  defendants  to  hare  the 
creta  of  their  counterclaim  : — Held,  that  the 
pLiinti&  wcie  entitled  to  the  costs  of  the  cause 
up  to  the  time  of  delivery  of  the  defence,  and 
that  the  defendants  were  entitled  to  such  costs 
after  the  delivery  of  the  defence,  Jiowker  v. 
Eetteten,  47  L.  T.  545. 

A  plaintiff  whose  claim  is  reduced  by  a 
coanterclaim  being  proved  by  the  defendant, 
recovers  judgment  for  the  balance  only,  and 
the  question  of  costs  under  the  County  Courts 
Act,  18f»7,  s.  5,  must  be  dccidcxl  with  reference 
to  that  balance.  Staple*  v.  Young,  2  Ex.  D.  3:24  ; 
25  W.  R.  304.  S.  P.,  ByanT.  Frater,  16  L.  B.,  Ir. 
253— C.  A. 

The  provisions  of  the  County  Courts  Act,  1867 
<aO  k  31  Vict.  c.  142),  s.  5,  denying  coots  in  an 
action  in  the  Hi^fii  Court  where  a  minimum  is 
not  rccovere<l,  do  not  apply  to  a  defendant  re- 
c:>vering  on  a  counterclaim.  lilal^e  v.  Apple- 
yard,  47  L.  J.,  Ex.  407  ;  3  Ex.  D.  105  ;  26  W.  R. 

The  plaintiff  claimed  on  a  balance  of  account 
a  sum  of  money  exceeding  601.  Th6  defendant 
pleaded  a  set-off,  and  also  made  a  counterclaim 
for  goods  supplied  to  the  amount  of  about  24/. 
The  action  was  referred  to  a  master,  the  costs  of 
the  action  to  abide  the  event.  The  master  certi- 
fied  that  there  was  due  from  the  defendant  to 
the  plaintiff  on  the  claim  161.,  and  from  the 
plaintiff  to  the  defendant  on  the  counterclaim 
23/.,  and  that  the  balance  due  Srom  the  plaintiff 
to  the  defendant  was  71. : — Held,  that  the  defen- 
dant was  entitled  to  his  costs.  CJiatfi^ld  v.  Sedg- 
wirk,  4  C.  P.  D.  459 ;  27  W.  B.  790— C.  A. 

The  plaintiff  claimed  a  balance  of  1141.  8«., 
and  the  defendant  established  a  coanterclaim  to 
the  extent  of  109/.  16#.,  whereupon  the  judge 
*Urect«d  the  jury  (as  the  result  of  their  answers 
to  certain  qaestion.t  submitted  to  them)  to  find  a 
verdict  for  the  plaintiff  for  the  balance  4/.  12«., 
and  no  order  was  made  ns  to  costs.  The  court 
refused  to  alter  the  associate's  certiflcate  of  the 
findings  of  the  jury  for  the  purpose  of  assisting 
the  defendant  to  obtain  costs  upon  his  counter- 
claim. Staplm  V.  JVhti^  (supra)  and  Make  v. 
Appleyard  (supm)  considered.  Potto-  v.  Cliam- 
her*,  48  L.  J.,  C.  P.  274  ;  4  C.  P.  D.  69  ;  39  L.  T. 
350  :  27  W.  B.  414. 

AVhere  an  action  of  contract  Is  commenced  in 
the  Hi^  Court  of  Justice  for  a  sum  exceeding 
i/il.,  and  the  plaintiff  establishes  his  claim  to  the 
amount,  but  in  consequence  of  a  counterclaiin 
being  decided  in  favour  of  the  defendant,  the 
plaintiff  recovers  judgment  fur  a  sum  not  ex- : 
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ceeding  20/,  he  Is  not  deprived  of  his  costs  by 
virtue  of  the  County  Courts  Act,  18ii7,  s.  6,  ex- 
tended to  actions  in  the  High  Court  by  the 
Judicature  Act,  1873,  s.  67,  for  the  rehef  sought 
by  him  could  not,  within  the  meaning  of  the 
latter  section,  have  been  given  bv  a  countv  court. 
Potter  V.  Chambers,  48  L.  J.,  C.  P".  274  ;  4  C.  P.  D. 
457  ;  27  W.  R.  414. 

The  plaintiffs  claimed  on  a  balance  of  account 
n  sum  of  money  exceeding  50/.  The  defendants 
denicil  their  indebtedness,  and  pleaded  by  way  of 
set-off  and  counterclaim  that  the  plaintiffs  weit 
indebted  to  them  for  money  advanced  and  money 
due  for  work  done,  and  goods  sold  and  deliverocl, 
and  they  claimed  a  balance  on  tlic  accounts  in 
their  favour  exceeding  60/.  The  cause  was  re- 
ferred to  an  arbitrator,  casts  to  abide  the  event. 
The  arbitrator  found  that  the  defendants  were 
indebted  to  the  plaintiffs  in  a  sum  exceeding 
50/.,  and  that  the  plaintiffs  were  indebted  in  lilu 
manner  to  the  defendants  In  a  sum  exceeding 
50/.,  but  that  a  balance  was  due  to  the  plaintiffii 
on  the  whole  accoimt  of  11/.  lOji.  3d.: — Hold, 
by  Kelly,  C.  B.,  that  the  plaintiffs  and  the  de- 
fendants were  each  cntitlal  to  the  coats  of  the 
issues  on  which  they  had  succeetlcil,  on  th;j 
ground  that  the  relief  sought  could  not  be  given 
in  a  county  court ;  and  by  Hawkins,  J.,  con- 
trary to  his  own  opinion,  but  on  the  authority  of 
Pi>tl<-r  V.  Chatnbcrt  (4  C.  P.  D.  457,  Bupra),  that 
the  plaintiffs  were  entitled  to  their  general  costs 
of  action.  Xeale  t.  Clarke,  4  Ex.  D.  286 ;  41 
L.  T.  438. 

T)ic  plaintifisoedfor  404/.  It.  9d.  and  interest 
for  goods  sold  and  delivered,  for  work,  labour, 
and  materials,  and  for  making  and  dcUvcring 
a  steam-engine  for  the  defenilants.  The  defen- 
dants paid  8/.  11*.  into  court,  pleade<l  that  the 
work  hat!  been  improperly  ilonc,  and  counter- 
claimed  for  toss  of  traae  profits  through  defects 
in  the  engine  suiipliod  the  plaintiffs.  The 
action  and  counterclaim  were  reicrred  to  a  dis* 
trict  registmr,  the  costs  of  cause  and  counter- 
claim to  follow  the  event,  the  party  in  whoso 
favour  the  award  was  made  to  be  at  liberty  ten 
days  after  its  service  on  the  other  party,  to  sign 
judgment  for  the  sum  found  due  and  the  costs 
to  which  he  should  be  entitled  under  the  onlor 
of  reference  and  award,  with  costs  of  judg- 
ment. The  arbitrator  awardctl  a  balance  of  4/, 
in  favour  of  the  defenilants,  and  the  district 
registrar  ordered  judgment  to  be  signed  for  the 
defendants  for  5/.  and  the  taxed  costs  of  the 
action,  counterclaim,  and  reference : — Held,  that 
the  district  registrar  luul  no  authority  to  give 
the  defendants  the  costs  of  the  action,  but  that 
the  defendants  inust  pay  the  costs  of  proving 
the  chum,  and  the  plaintiffs  must  pay  the  cost:^ 
of  proving  the  counterclaim.  Cole  v.  Firth, 
40  L.  T.  851. 

doim  and  Conntcnlaim  both  Dismlited.]— 

Where  the  plaintiff's  claim  and  defendant's 
counterclaim  are  both  dismissed  with  costs,  the 
plaintiff  is  to  pay  to  the  defendant  the  general 
costs  of  the  action,  and  the  defonilant  is  to  pay 
to  the  plaintiff  only  the  amount  by  which  the 
costs  have  been  increased  by  reason  of  the 
counterclaim.  Saner  BilUm,  48  h.  J.,  Ch.  543  ; 
11  Ch.  D.  416  ;  40  L.  T.  314  }  27  W.  R.  472. 

The  judge,  at  the  trial  of  an  action  in  which 
there  was  a  claim  and  counterclaim,  thinking 
both  parties  in  the  wrong,  dismissed  the  action 
witliout  costs,  and  also  dismissal  the  counter- 
claim with  costs,  but  ordered  that  if  the  costs  of 
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the  cotiiiterclaim  should  not  amount  to  half  the 
whole  coets  of  the  action  the  defendant  should 
pay  the  difference  to  the  plaintiff  : — Held,  that 
the  onlcr  as  to  costs  woe  irregular,  inasmuch  as 
after  disniissing  the  action  without  costs,  it  im- 
posed  part  of  the  costs  of  the  action  u^aa  the 
defendant  by  way  of  penalty  ;  bat  that  in  snb- 
slance  the  onicr  was  within  the  discretion  of  the 
judge,  as  it  amounted  to  dismissing  the  claim 
end  counterclaim,  and  directing  the  defendant 
to  pay  half  the  whole  costs  of  the  action. 
milmptt  V.  Barber,  17  Ch.  D.  772  ;  46  L.  T.  229 

— c;.  A. 

Where  the  plaintiff's  claim  and  the  defendant's 

counterclaim  are  both  dismissed  with  costs,  the 
plaintiff  is  to  pay  to  the  defendant  the  general 
costs  of  the  action,  and  the  defendant  is  to  pay 
to  the  plaintiff  only  the  amount  by  which  the 
costs  have  been  incrcasctl  by  reason  of  the 
counterclaim.  Saner  t.  Jiiltim  (11  Ch.  D.41K), 
approved.  Mason  v.  HreHtini,  1&  Ch.  D.  287  ; 
43  L.  T.  557  ;  29  W.  R.  126— C.  A. 

Where   Counterolaim   Saoeesifal.]  —  In  an 

action  for  frcif^t  plaintiff  claimed  511.,  and 
defendant  conntcrclaimed  91. 17«.  Id.  for  damage 
to  the  cargo,  paying  the  remaining  ill.  2f.  lid. 
into  court.  The  action  was  remittal  to  a  county 
court  under  19  &,  20  Vict.  c.  10$,  s.  26,  and  the 
registrar  certified  a  verdict  for  the  plaintiff  for 
16*. :— Held,  that  the  court  could  order  the  certi- 
ficate to  be  altered  by  distribating  the  findings 
on  the  issnes,  so  as  to  enable  defendants  to  be 
allowed  tiie  costs  of  tiieir  counterclaim.  David- 
ton  V.  Gray,  6  Ex.  D.  189,  n. ;  42  L.  T.  831— G.  A. 

—  Claim  admitted  oaneadii^.]— The  plain- 
tiff claimed  7Sl.  16s.  in  reapectof  a  quarter's  rent 
of  premises  let  furnished  to  the  defendant.  The 
de^ndant  by  his  pleadings  admitted  the  claim, 
but  countcrclaimed  for  a  larger  amount  as 
damages  in  respect  of  the  insonitaiy  condition 
of  the  demised  premisee.  The  action  was  tried 
by  a  jury,  who  found  for  the  defendant  on  the 
counterclaim  with  171. 16«.  damages.  The  judge 
at  the  trial  ordered  that  judgment  should  be 
entered  for  the  plaintiffs  for  the  amount  of  the 
claim  with  costs  down  to  the  date  of  the  counter- 
claim, and  that  judgment  should  be  entered  for 
the  defendant  for  17/.  16jr.  on  the  counterclaim, 
with  the  costs  of  the  counterclaim,  and  subse- 
quent thereto,  including  the  costs  of  the  trial : 
— Held,  that  the  effect  of  the  judge's  order  as 
regards  coats  was  to  prevent  him  from  following 
the  "  event,"  and  that  in  the  absence  of  "  good 
cause"  he  had  no  jurisdiction  to  make  such 
order.  M  ight  v,  SAaw,  19  Q.  B.  D.  396  ;  36  \V.  R. 
408— C.  A. 

4.  When  New  Tbial  Obde&ed. 

Cost!  of  Pirst  Trial.] — The  plaintiff  brought 
an  action  for  three  parcels  carried  by  three  ships 
belonging  to  the  defendant,  and  which  were  lost 
during  transit.  As  regards  two  of  these  parcels, 
a  verdict  was  found  for  the  phxintiff ;  as  to  the 
other,  the  defendant  succeeded.  The  defendant ; 
subsequently  applied  for  and  obtained  a  new 
trial,  the  result  of  which  was  that  he  got  an  en- 
tire verdict: — Held, that  as  there  hod  been  no 
default  on  the  part  of  the  defendant,  and  the 
plaintiff  had  not  exorcised  the  power  which  he 
possessed  of  entering  a  nolle  prosequi,  or  of 
intimating  that  he  did  not  intend  to  pursue 
further  the  particular  issue  found  against  the 
defendant  on  the  first  trial,  the  defendant  was 


entitled,  under  the  circumstances,  to  recover  the 
costs  of  the  first  trial,  relating  to  the  issue  found 
in  his  favour,  Marcut  v.  General  Steam  jS'aci- 
gatiim  Co.,  35  L.  T.  353 — C.  A. 

Where  a  venire  dc  novo  was  awarded,  the 
party  succeeding  was  only  entitled  to  the  costs 
of  the  second  triaL  Llckbarrow  t.  Maaan,  C 
Term  Hep.  131. 

If  a  venire  de  novo  issued,  the  court  had  no 
power  over  the  costs  of  the  application  for  that 
writ.  Edward*  v.  Brown,  1  I).  P.  C.  282 ;  1 
C.  tn  J,  354  ;  1  Tyr.  281. 

 ^txiy  DeprlTod  of  Corti  of  Baoond  Trial,] 

— An  order  for  a  new  trial  provided  that  the  costs 
of  the  first  trial  should  abide  the  result  of  the 
second.  The  plaintiff  at  the  second  trial  having 
been  deprived  of  costs  under  s.  1 16  of  the  County 
Courts  Act,  1888.  is  not  cntitlol  to  any  costs  of 
the  first  triaL  Brt^herton  v.  J^rtrttjmlitan  Via- 
triet  Joint  Gimmittee,  [1894]  1  Q.  B.  666 ;  9  R. 
154  ;  70  L.  T.  218  ;  42  W.  R.  273— C.  A. 

  Following  Event.]— Where  a  plainUfl 

recovers  a  verdict,  and  a  new  trial  is  ordered  on 
the  ground  of  excessive  damages,  in  which  new 
trial  the  plaintiff  again  obtains  a  verdict  in  his 
favour,  the  second  vcidict  is  the  "  event,"  mtfain 
Onl.  LV.  r.  1,  which  the  coits  of  the  whole 
action  are  to  follow,  including  the  costs  of  the 
abortive  first  trial.  Field  v.  (i.  K  Bg.,  47  U  J., 
Q.  B.  662 ;  3  Ex.  D.  261 ;  39  L.  T.  SO  ;  26  W.  B. 
817. 

When  on  the  trial  of  an  action  a  nonsuit  is 
directed  which  is  set  aside  an<l  a  new  trial 
granted,  and  on  the  second  trial  the  plaintiff 
has  a  verdict  and  judgment,  the  plaintiff  is  en- 
titled to  the  eo^ts  of  the  first  trial,  and  of  the 
rule  for  a  new  trial  as  part  of  the  costs  which 
follow  the  event  under  the  latter  part  of  Otd. 
LV.  Creen  v.  n'Hffbt,  46  L.  J.,  C.  P.  427 ;  S 
C.  P.  D.  354  ;  36  L.  T.  355  ;  25  W.  R.  502— C.  A 

Where,  on  the  first  trial  of  a  cause,  the  plaintiff 
obtains  a  verdict,  and  a  rule  is  afterwards  made 
absolute  for  a  new  trial,  the  costs  to  abide  the 
event,  and  the  defendant  succeeds  on  the  second 
trial,  neither  party  is  entitled  to  the  costs  of  the 
rule  for  a  new  trial.  Eceltrt  v.  Harper,  14 
M.  &  W.  248  ;  3  D.  &  L.  71  ;  14  L.  .T.,  Ex.  264. 

When  the  court  orders  a  new  trial,  the  costs  to 
abide  the  events  such  event  means  the  ultimate 
event  of  the  cause;  therefore,  if  the  verdict  on 
the  second  trial  is  set  aside,  and,  on  a  third,  the 
ultimate  event  is  the  same  as  at  the  first  trial, 
the  party  succeeding  at  the  last  will  be  entitled 
to  the  costs  of  the  first  trial.  Mevl^  v.  Geddard, 
5  B.  t  Aid.  766. 

When  the  costs  of  the  former  trial  arc  to  abide 
the  event  of  a  new  trial,  if  the  same  party  suc- 
ceeds on  the  new  trial,  he  has  costs  of  both 
trials;  if  his  opponent,  he  has  only  the  costs  of 
the  new  trial.  Skerloek  v.  Banu-d,  8  Bing.  21 ; 
1  M.  Sc.  Scott,  58  ;  1  L.  J.,  C.  P.  11. 

If  costs  arc  directed  to  abide  the  event,  neither 
party  has  the  costs  of  the  first  trial,  if  the  evoit 
of  the  second  is  different  from  that  of  the  first 
trial.  Canhavi  v.  F'tik,  2  C.  &  J.  126  ;  2  Tyr.  155. 

When  a  rule  for  a  new  trial  is  granted,  ■'  costs 
to  abi<lo  tiie  event  of  such  trial,"  the  "event" 
which  is  to  decide  the  right  to  cofts  is  the  event 
of  the  dispute  which  was  before  the  court  at  the 
time  of  discussing  the  rule,  and  which  the  pal  ties 
go  tlown  to  try.  Jonea  v.  WHliamt,  42 
Q.  B.  48  ;  L.  U.  8  Q.  B.  280  ;  28  L.  T.  122  i  21 
W.  R.  390. 
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 CtiiMr«f«rr«d.]—Wbereaoaaso  is  referred  | 

by  order  of  nisi  prius,  and  the  award  is  after- 
wards set  aside  on  the  groand  of  the  arbitrator 
not  having  adjudicated  on  all  the  matters  re- 
ferred, and  the  cause  is  tried  again,  the  party 
ultimately  succeeding  is  not  entitlol  to  the  costs 
of  the  first  trial.  Wood  t.  Duwan,  5  M.  &  W. 
87 ;  7  D.  P.  C.  844  ;  8  L.  J..  £z.  224  ;  S  Jar.  682. 

The  arl^trators  to  whom  a  cause  was  referred 
at  nisi  prias  were  unable  to  decide,  and  they 
■offered  the  time  for  making  their  award  to  ex- 
pire, upon  which  the  plaintiff  carried  the  cause 
down  to  a  second  trial,  and  obtained  a  verdict : — 
Held,  that  each  party  must  pay  his  own  costs 
upon  the  first  trial  Thomat  v.  Lewit,  6  D.  P.  C. 
395  ;  W.,  W.  &  D.  67  ;  1  Jnr.  104. 

After  verdict  for  the  plaintiff,  the  defendant 
obtained  a  role  for  a  new  trial,  which  was  made 
aheolote,  no  mention  being  made  of  coasts.  The 
parties  then  agreed  to  a  reference,  and  th3  order 
of  reference  stipulated  that  the  costs  were  to 
■Ude  the  event.  The  arbitrator  having  decided 
the  canse  In  favour  of  the  defendant : — ^Held, 
that  he  was  not  entitled  to  the  costs  of  the  trial 
Thoma*  v.  Hawket,  9  M.  i  W.  53  ;  1  D.  (H.8.) 
S46  ;  11  L.  J.,  Ex.  64  ;  5  Jur.  1115. 

A  rule  nisi  for  a  new  trial  was  obtained  after 
a  verdict  for  the  defendant,  and  the  cause  was 
then  referred,  and  the  costs  left  in  the  discretion 

the  arbitrator.  He  awarded  in  favour  of  the 
plaintiff,  and  directed  the  defendant  to  pay  the 
costs  of  the  canse : — Held,  that  it  meant  such 
costs  as  the  defendant  would  have  been  liable  to 
pay,  if,  on  a  new  trial,  there  had  been  a  verdict 
for  the  plaintiff.  Itigby  v.  Okell,  7  B.  A:  C.  57  ; 
6  L.  J.  (OJS.)  E.  B.  357  ;  31  B.  B.  156. 

 Can  tBHTved.] — ^Where,  instead  of  pro- 

ceedii^  on  a  new  trial,  the  parties  agreed  to  state 
the  facta  specially,  as  if  in  a  case  reserved  at  the 
trial,  on  which  the  postea  was  afterwards 
delivered  to  the  plaintiff : — Held,  that  he  was 
entitted  to  the  costs  of  the  first  trial.  Jtobertton 
V.  JAdddl,  10  East,  416. 

•  Where  a  case  is  reserved,  from  the  insufficient 
state  of  which  it  is  necessary  to  send  the  cause 
down  to  a  second  trial,  and  nothing  is  said  re- 
spectinK  the  costs,  the  party  succeeding  on  such 
second  trial  is  not  entitled  to  the  costs  of  the  first. 
Hankey  v.  SmUh,  3  Tenu  Bep.  607.  S.  P.,  SMith 
T.  BaiU,  6  Term  Bep.  71. 

 Oognorlt.] — In  a  like  cose,  the  defen- 
dant, without  going  to  trial  again,  gave  the 
plaintiff  a  cognovit : — Held,  that  the  defendant 
was  liable  to  pay  the  costs  of  the  fonner  trial, 
BoKth  V.  Athertoa,  6  Term  Rep.  144.  And  see 
Elrin  V.  Drummand,  4  Blng.  415 ;  1  M.  Ic  P.  88 ; 
6  L.  J.  (o-s.)  C.  P.  31. 

 Three  Trials.]— After  a  venire  de  novo, 

awarded  upon  on  imperfect  special  verdict,  and 
a  new  trial  granted  after  a  verdict  for  the  plain- 
tiff on  the  second  trial,  and  the  jury  finds  again 
for  the  plaintiff  on  the  third  trial,  he  is  only 
entiUod  to  the  costs  of  the  lost  trial,  unless  it  is 
otherwise  expressed  in  the  rale  granting  the 
new  trial.  Bird  v.  Appleton,  1  Kast,  111  ;  8 
Term  Bep.  562  ;  5  R.  It.  468. 

When  there  were  three  verdicts,  the  first  in 
fiivour  of  the  plaintiff,  the  second  in  favour  of 
the  defendant  reason  of  a  misdirection,  and 
the  tiiird  in  favour  of  the  defendant  npon  the 
XDerits,  and  the  rule  for  the  first  new  trial 
xeserved  the  consideration  of  costs,  the  court 
allowed  the  defendant  to  taka  the  costs  of  the 


I  first  or  second  at  hts  option,  and  ths  costs  of  the 
third.  Sods  ^-  Etdaile,  3  Bing.  174  ;  10  Moore, 
569  ;  3  L.  J.  (o.s.)  C.  P.  220. 

 Jury  disohargsd.] — On  the  trial  of  a  cause, 

the  jury  was  unable  to  agree,  and  was  in  conse- 
quence discharged  by  the  judge,  without  having 
given  a  verdict,  and  the  associate  indorsed  the 
record  as  a  remanet,  and  the  cause  being  tried 
again  the  plaintiff  had  a  verdict : — Held,  that 
he  was  not  entitled  to  the  costs  of  the  first  trial. 
Brt>wn  V.  Clarke,  12  M.  i  W.  25  ;  1  D.&L.409f 
13  L.  J.,  Ex.  36  ;  7  Jur.  1043. 

Where  a  jury,  being  nnabls  to  agree,  is  dis- 
charged with  the  consent  of  counsel,  the  party 
who  obtains  the  verdict  on  the  second  trial  to 
not  entitled  to  the  costs  of  the  first  trial,  Bot' 
tock  V.  I^itrth  Staffordshire  Jti/.,  18  Q.  B.  777; 
21  L.  J.,  Q.  B.  384  ;  16  Jur.  726. 

So  where  the  jury,  being  unable  to  agree  upon 
their  verdict,  Is  discharged  by  the  judge,  and  the 
plaintiff  afterwards  discontinues,  the  defendant 
IS  not  entitled  to  the  costs  of  the  trial.  Wall  v. 
L.  A-  S.  W.  By.,  11  Ex.  696  ;  25  L.  J.,  Ex.  93; 
4  W.  B.  262. 

Where  a  jury  was  discharged  by  the  judge,  ol 
his  own  authority,  from  finding  a  verdict,  tbey 
being  noable  to  agree,  the  ultimately  successfu 
party  is  not  entitled  to  the  costs  of  the  first 
attempt  at  triaL  )Vaiie  v.  Spurgin,  4  O.  P.  C. 
576. 

 Insnffieisnt  or  P«nrsrs»  Teidlet]— If  a 

jury  finds  an  insufficient  verdict,  upon  which  the 
court  con  give  no  judgment,  and  a  new  trial  ia 
granted,  the  party  ultimately  successful  la  not 
entitled  to  the  costs  of  the  former  triaL  TFor- 
eettershire  Canal  Co.  v.  'JVent  and  Mertey  NavU 
nation  Oj.,  2  Marsh.  475  ;  17  R.  B.  525. 

A  new  trial  after  a  perverse  verdict  of  the  jury 
is  granted  without  costs  ;  secus,  after  a  mistaken 
or  an  erroneous  verdict.  Howorth  v.  Samuel^  1 
Chit.  633,  n. ;  1  B.  A:  Aid.  566.  S.  P.,  ShUlitoe 
V.  Claridffe,  2  Chit  426. 

 Terdiet  against  Weight  of  Evidenes.]  — 

The  17  &  18  Vict.  c.  125,  s.  44,  does  not  apply 
where  a  new  trial  is  granteil  for  no  fault  of  the 
jury,  but  on  fresh  matter  disclosed  by  a^avit. 
Abbiit  V.  Bolt,  I  Jur.  (k3.)  93. 

A  new  trial  was  granted,  on  the  ground  oE  the 
verilict  being  against  the  weight  of  evidence,, 
and  was  also  moved  on  affidavits  :  the  court 
directed  the  costs  to  abide  the  event,  excepting 
those  of  the  affidavits,  which  the  party  who- 
succeeded  on  the  rule  ought  to  pay  in  any  event. 
Jb. 

When  a  new  trial  is  granted  on  the  ground 
that  the  verdict  is  against  evidence,  the  party 
who  succeeds  on  the  second  trial  but  fails  on  the 
first  is  not  entitled  to  the  costs  of  the  first  trial, 
without  a  special  order  of  the  court.  Beam  v. 
Ituhhuon,  11  Ex.  40  ;  24  L.  J.,  Ex.  212. 

In  an  action  for  the  wrongful  dismissal  of  a 
clerk,  with  a  count  for  wages,  the  plaintiff  ob- 
tained a  verdict  on  the  first  connt,  and,  no  claim 
being  urged  on  the  second  count,  the  verdict  on 
that  was  entered  for  the  defendant.  A  rule  for 
anew  trial  was  afterwards  granted,  "the  plain- 
tiff's coats  of  and  occasioned  by  the  trial  already 
had,  and  of  and  occasioned  by  this  application, 
to  abide  the  event  of  this  cause."  On  the  second 
trial  the  defendant  obtained  a  verdict  on  the 
first  count,  and  the  plaintiff  (who  had  then  dis- 
covered that  there  had  been  a  mistake  in  the 
calculation  of  the  wages  due  to  him  at  the  tinu 
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of  the  dismissal)  had  a  verdict  on  the  second 
count: — Held,  that  the  event  contemplated  by 
the  rule  being  the  event  in  respect  of  which  the 
contest  took  place  upon  the  first  trial,  the  plain- 
tiff was  not  entitled  to  the  oosts  mentioned  in 
the  role.  Dawton  y.  ffarritotit  11  C.  B.  (na) 
801  ;  31  L.  J.,  0.  P.  168  ;  &  L.  T.  680 ;  10  W.  B. 
230. 

lCi( direction  of  Judge.]  — A  new  trial  was 
^^ranted  to  the  plaintiff  without  coBts,  when  he 
had  been  improperly  nonstiited.  Sutueall  t. 
SoM,  3  Wils.  146. 

wheie  a  yaj  gave  a  general  verdict  for  the 
defendant  on  three  issues,  having  been  mis- 
directed on  one,  the  court  granted  a  new  trial  on 
payment  of  costs.  Lurd  v.  Wardle,  8  BiDg. 
(K.C.)  680  ;  4  Scott,  402  ;  1  Jur.  382. 

A  new  trial  was  granted  without  payment  of 
costs,  where  the  judge  had  misdirected  the  jary 
upon  an  important  matterof  fact.  HaiMy.Davey, 
6K&U.  366;  4A.&E.892  ;  2H.&W.30. 

Where  a  mistaken  verdict  was  given  in  conse- 
<]nence  of  the  omission  of  the  judge  to  draw  the 
attention  of  the  jury  to  ft  material  feature  in  the 
case,  the  court  imposed  the  terms  of  tlie  payment 
of  costs  <Hi  the  granting  of  a  new  trial,  the  judge 
not  having  been  requested  to  enter  Into  a  fuller 
explanation.  But  the  costs  of  a  former  trial, 
where  the  verdict  was  set  aside  for  misdirection, 
and  of  an  intermediate  postponement,  by  making 
the  cause  a  remanet,  were  to  abide  the  event. 
GihUna  v.  Phillipg,  2  M.  Ry.  238  ;  8  B.  &  C. 
487  ;  6  L.  J.  (OS.)  K.  B.  371. 

Stale  Bilnt  m  to.] — If  a  new  trial  is  granted 
on  the  ground  that  the  verdict  was  imperfect, 
without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  will  not  be  allowed  to  the 
successful  party,  thouf^  he  succeeds  on  the 
second.   Horsey  v.  Graham,  23  L.  T.  49S. 

Rule  54  of  Hilary  Term,  18-"i3,  applies  only  to 
cases  where  a  new  trial  is  granteil  upon  the 
whole  record.  Sower  v.  Jlill,  2  Bcott,  540 ;  I 
Hodges,  334  ;  5  D.  P.  C.  183. 

A  rule  was  made  absolute  for  a  new  trial  with- 
out any  mention  of  costs  in  the  rule : — Held, 
that  the  nwater  was  right  in  allowing  the  snc- 
cessful  party  all  such  costs  of  the  first  trial  as 
were  available  for  the  second.  Lambert  v,  Lyd- 
4on,  4  D.  &  L.  400 ;  2  B.  C.  Rep.  232 ;  16  L.  J., 
Q.  B.  34  ;  11  Jur.  44. 

Where  a  rule  is  made  absolute  for  a  new  trial, 
and  no  mention  is  made  of  the  coats  of  the  rule, 
neither  party  is  entitled  to  them.  Ecela  v.  Har- 
^r,3D.&L.71 ;  I4M.&W.  248:  14L.  J.,  Ex.264. 

After  verdict  for  the  plaintiif  a  new  trial  was 
granted,  on  the  ground  of  the  reception  of  im- 
proper evidence.  The  defendant  then  withdrew 
nis  plea,  and  suffered  judgment  by  default.  The 
rule  for  a  new  trial  was  silcnit  as  to  the  costs  of 
the  first  trial :— Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  first  triaL  Peacock 
T.  JIarrit,  1  K.  &  P.  240  ;  5  A.  &  E.  449  ;  2  E.iE 
W.  466 ;  6     J.,  K.  B.  14. 

IHseliarge  of  Btde.]— Where  a  role  nis!  has 

"been  obtained  for  a  new  trial,  or  to  enter  a 
verdict  for  the  defendant,  unless  the  plaintiff 
-consents  to  reduce  the  verdict,  and  the  plaintiff 
does  consent  to  reduce  the  verdict,  and  the  rule 
is  thereupon  discharged,  each  party  pays  his  own 
costs  of  the  rule.  Thtmpton  v.  Sauey,  4  Sx. 
86  ;  7  D.  &  L.  234. 

After  verdict  for  a  plaintiff,  a  rule  nisi  for  a 
new  triel  or  for  arresting  the  judgment  was  ob- 


tained ;  the  rule  for  a  new  trial  was  made  abso- 
lute, the  question  of  costs  being  reserved.  After 
vetdict  for  the  plaintiff  on  the  second  trial,  a 
rule  nisi  for  a  new  trial,  or  for  arresting  the 
judgment  was  obtained,  and  afterwards  dis- 
charged : — Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  first  trial.  HunterY.  QUdwell, 
lOQ.  B.  83;  llJur.  1056. 

A  rule  to  discharge  a  rule  for  a  new  trial,  on 
the  ground  that  the  party  has  neglected  to  pay 
costs,  is,  in  the  Court  of  Exchequer,  a  rule  nisi, 
which  makes  itself  absolute,  unless  cause  be 
shown  within  a  limited  time.  Phillipt  v.  Har- 
ren,  3  D.  4i  L.  301 ;  14  H.  &  W.  730 ;  IB  L. 
Ex.  S  ;  9  Jur.  930. 

Where  in  trespass  there  were  several  issues^ 
one  of  them  on  a  plea  Itberum  tcnementum, 
and  the  judge  improperly  rejected  evidence  ap- 
plicable to  that  issue  only,  the  court  discharged 
a  rule  for  a  new  trial  after  n  verdict  for  the  de- 
fendant on  several  issues,  on  his  consenting  to 
the  verdict  being  entered  for  the  plaintiff  on  that 
issue  ;  and  save  no  costs  of  the  rule  to  cither 
party.   Hvghei  v.  Hvghet,  16  M.  Ac  W.  701. 

When,  upon  a  verdict  being  returned  for  the 
plaintiff,  the  defendant  obtains  a  rule  nisi  for  a 
new  trial,  which  is  afterwards  discharged  in 
consideration  of  tho  plaintiff  consenting  to  a  re- 
duction of  his  damages,  neither  party  pays  to 
the  other  the  costs  tiie  rule.  Huuty  v.  Me- 
iropolitan  Ry.,  20  L.  T.  612. 

A  rule  was  made  absolute  for  a  new  trial  on 
payment  of  costs  by  the  plaintiff.  The  costs 
were  taxed  and  demanded  on  the  4th  of  May. 
On  the  8th,  the  defendant  obtained  a  rule  nisi 
to  discharge  that  rule,  unless  the  costs  were  paid 
before  the  fourth  day  of  the  ensuing  term.  The 
plaintiff  having  in  the  meantime  fuid  the  costs, 
the  court  discharged  the  rule,  but  (ndered  the 
plaintiff  to  pay  the  costs  of  the  application. 
Solly  V.  Langford,  2  D.  &  L.  2.50. 

Where  a  rule  for  a  new  trial  upon  payment  of 
costs  is  granted,  a  rule  to  rescind  that  rule,  upon 
the  ground  that  the  costs  have  not  been  paid,  is, 
in  the  Common  Pleas,  a  rule  nisi  only  in  the  first 
instance.   Spear  v.  Ward,  1  L.,  M.  &  P.  248. 

Where  a  rule  absolute  for  a  new  trial  on  pay- 
ment of  costs  had  been  granted,  but  tbc  costs 
were  not  paid  within  a  reasonable  time,  the 
court  made  a  rule  absolute  in  the  first  instance 
for  dischaiging  the  rule.  Ckampien  v.  G^ffith* 
I  D.  (N.8.)S19;  6  Jur.  1182. 

On  Disemtiiiiuuiee.} — ^When  the  court  granted 

a  rule  for  a  new  trial  on  the  Oijplication  of  the 
defendant,  in  a  case  where  the  plaintiff  soc- 
ccodcd,  and  the  latter  applied  to  amend  his 
declaration,  but  discontinued  the  action,  not 
choosing  to  pay  the  costs  of  the  former  trial,  as 
the  condition  of  the  amendment : — Held,  that  the 
defendant  was  not  entitled  to  the  costs  of  the 
trial,  notwithstanding  the  discontinuance.  Qray 
V.  a>x,  8  D.  &  R.  220  :  5  B.  A:  C.  4o8. 

Where  after  a  venlict  for  a  defendant,  and  a 
rale  absolute  for  a  new  trial,  the  plaintiff  dis* 
continues  the  action,  the  defendant  is  entitled  to 
the  costs  of  tho  trial.  Sircrlinij  v.  Haiti;  4  M.  & 
Ry.  545 ;  9  B.  &  C.  369 ;  7  L.  J.  (0.8.)  K.  B.  339. 

Where  a  defendant  had  n  venlict  on  one  of 
two  issues,  and  the  plaintiff  on  the  other  issue, 
and  the  defendant  obtained  a  rule  for  a  new 
trial  on  tho  latter  issue,  on  the  ground  of  mis- 
direction, whereupon  the  plaintiff  discontinued  : 
— Held,  that  the  defeud.tnt  was  not  entitled  to 
the  costs  of  the  trial  Maccle^ld  {E»H)  v.  Bad< 
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delgy  or  Bradley,  7  M.  fc  W.  670  j  9  D.  P.  C. 
312 ;  10  L.  J..  Ex.  18S. 

The  defeodantB  in  replerin  haTing  obtained  a 
verdict,  a  nile  Ux  a  new  trial  was  granted,  on 
the  grotmd  that  evidence  had  been  improperly 
admitted.  This  rule  was  made  abeolote.  The 
plaintiff  gave  a  fresh  notice  of  trial,  but  after- 
wards gave  notice  of  discontinnance,  and  the 
cause  was  not  re-tried.  On  the  taxation,  the 
oa«t8  tA  searches  for  documentary  evidence  f  not 
indodine  the  evidence  objected  to),  which  bad 
been  made  oae  of  on  the  first  trial,  were  allowed 
to  the  defendants,  as  welt  as  the  chai^  of  draw- 
ing and  copying  the  old  briefs  : — Hdd,  that  as 
these  matters  would  have  been  available  if  the 
cause  had  been  tried  Main,  such  costs  were 
property  allowed.  Ikudii  t.  IFiZMn,  6  Ex.  1B6 ; 
S3  L  J.,  Ex.  78. 

Ceut  BqiMll7  IMTided.]— If  the  eonrt  is 
equally  divided  in  opinion  upon  a  role  for  a  new 
trial,  and  it  consequently  drops,  neither  party  is 
entitled  to  any  costs  of  the  rale.  Ikauey  v. 
mfikard$m,  3  EL  &  Bl.  722 ;  3  O.  L.  B.  1467  ;  83 
L.      Q.  B.  361  ;  18  Jnr.  967. 

.^peal  from  Dsoisioa.]— Where  the  Exchequer 
Chamber  confirms,  on  appeal,  the  decision  of  the 
court  below,  as  to  granting,  discharging,  or 
making  absolute  a  rule,  the  appellant  is  liable  for 
the  costs  both  of  the  appeal  ioA.  of  the  proceed- 
ings below,  but  no  costs  will  be  given  to  either 
when  tiie  judgment  below  is  reversed.  Barker  v. 
WindU,  6  El.  &  BL  670  ;  25  L.  J.,  Q.  B.  849 ;  2 
Jar.  (SA)  1069  ;  4  W.  B.  603. 

So  where  the  exchequer  chamber  reverses, 
upon  appeal,  the  decision  of  the  court  below  as 
to  granUng,  discharging,  or  making  absolute  a 
rule,  the  appellant  is,  as  a  general  rule,  entitled 
to  such  costs  as  be  would  have  had  if  the  deci- 
sioo  in  the  conrt  below  had  bera  in  his  favour, 
bat  not  to  the  costs  (d  the  i^ipeaL  Towg  v. 
Moellur,  6  BL  ft  BL  681. 

Bolisitor  net  on  Boll.] — In  granting  a  new 
trial,  it  is  no  ground  for  refusing  to  annex  the 
ocmdition  of  payment  of  costs  by  the  party 
obtaining  the  rule,  that  the  attorney  of  the 
advetn  party  was  not  on  the  roll  when  those 
ccsts  were  iucorred.  Punter  y.  OrantUy  (Xffnf), 
3  Man.  &  G.  295  ;  3  Scott  (KJL)  647. 

What  Ooits.] — Costa  of  opposing  an  unsuc- 
cessful application  for  a  new  trial  are  costs  in 
the  cause.   Syre  v.  TWfw,  6  D.  P.  C.  768. 

When  a  new  trial  is  granted  on  payment  of 
costs,  such  costs  do  not  include  the  costs  of 
snmmonses  to  obtain  admissiona,  they  being 
costs  in  the  cause  ;  nor  do  they  inclnde  expenses 
of  briefs,  where  the  same  i^  be  used  cm  the 
second  triaL  Lord  t.  WardU^  fi  Soott,  898  ;  6 
».  P.  C.  174. 

If  an  attorney  shows  cause  on  his  own  behalf, 
agiUnst  a  rule  for  a  new  trial,  or  a  stet  processus, 
his  client  not  appearing,  the  costs  of  the  attorney 
are  not  costs  in  uie  cause,  but  must  be  made  the 
subject  of  a  special  application  to  the  court ;  and 
if  that  application  is  not  made  when  the  rule  is 
dispowd  of,  the  court  will  not  afterwards  amend  i 
the  mle  as  to  them.  iSwtAwT.Arry.S  D.F.  0. 
fiSS. 

Where  there  have  been  two  toials,  and  the  sue- 
oessf  ol  party  is  entitled  to  the  costs  of  the  second 
trial  only,  the  master  may  allow  fees  on  the  < 
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,  second  triaL  with  reference  to  those  given  on  the 
aist.    WilkinMon,  v.  Mtdin^  2  D.  P.  0. 65. 

A  plaintiff  obtained  a  verdict,  and  a  new  trial 
was  granted  on  account  of  the  admission  of 
■  improper  evidence.    The  plaintiff  drew  up  the 
\  nue  for  the  new  trial,  and  served  it  on  the 
defendant,  who  informed  the  plaintiff  that  he 
I  would  not  avail  himself  of  the  rule.    The  court 
\  ordered  that  the  postea  should  be  delivered  to 
.  the  plaintiff,  and  that  he  should  have  hte  costs 
of  tiie  triaL    Bnt  the  court  allowed  neither 
party  the  coats  of  the  rule  for  a  new  trial,  or  of 
the  rule  for  giving  the  postea  and  costs  to  the 
plaintiff.   De  Rutse%  v.  lioyd,  6  A.  ft  B.  466 : 
W.  W.  ft  D.  478  ;  3  N.  ft  P.  313 ;  6  L.  J.,  K.  B. 
223. 

On  the  trial  of  a  cause  in  wUch  there  were 
several  issues,  the  pUntlfl  had  a  general  venUctf 
eave  being  reaervw  to  the  defen&nt  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  the  defoliant. 
A  rule  was  obtained  accordingly,  and  thereupon 
it  was  agreed,  that  the  facts  should  be  stated  in  a 
special  case  for  the  opinion  of  the  court.  On  the 
argument  of  the  case  tiie  court  gave  jnc^pnent  for 
the  dtfendant,  and  the  verdict  was  accordingly 
entered  for  him,  and  this  judgment  was  after- 
wards affirmed  in  the  exchequer  chamber ; — 
Held,  that  he  was  entitled  to  the  costs  of  the 
triaL  ^d  that  although  one  of  the  issues  was 
given  up  byhim  at  the  triaL  lifbinv.  Orawford, 
10  M.  ft  W.  603  ;  3  D.  (N-B.)  641 ;  13  L.  J ' 
Ex.  77. 

Where  a  mle  nisi  is  granted  for  a  new  triid,  the 
successful  party  is  entitled  to  recover  in  costs  bis 
attorney's  term  fee,  IZ.  per  term,  until  Uie  giving 
of  judgment  Simme  v.  Aleaei,  4  Q.  B.  621. 

 Oorfhaad  Votes  of  Xvidansa.]— It  Is 

competent  to  this  court  to  make  an  cnder  for  the 
allowance,  on  taxation  between  party  and  party, 
of  the  expense  of  the  shorthand  notes  of  the 
evidence  given  at  the  triaL  ^  P^rt  of  the  costs  of 
a  rule  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  in  a 
case  where,  from  the  nature  and  extent  ot  the 
evidence,  it  is  manifest  that  the  matter  could  not 
have  been  properly  disposed  of  without  their  aid. 
Watton  V.  6.  W.  Jly.,  50  L.  J.,  Q.  B.  303  ;  0 
Q.B.  D.  163  ;  29  W.  H.  427. 

The  party  who  snccmds  at  a  second  trial  will 
not  be  allowed  on  taxation  the  costs  he  has  in- 
cnrred  for  copies  of  a  shorthand  writer's  notes  of 
the  evidence  given  at  the  former  triaL  Cnate 
Barrett,  2  C.  M.  ft  R.  738  ;  1  Tyr.  ft  G.  112. 

On  taxation  of  costs,  the  roaster  declined  to 
allow  the  costs  incurred  by  the  defendant  at  the 
second  trial  for  shorthand  writer's  notes : — 
Held,  that  it  was  entirely  witiiin  the  discretion 
of  the  master  to  allow  or  disallow  these  items, 
and  that  it  was  not  the  practice  of  the  court  to 
interfere  with  that  discretion,  except  in  oases .(tf 
gross  abuse.  Marcttg  v.  6feneral  Stsam  Nanigo' 
tion  Co.,  35  L.  T.  353— C.  A. 

In  taxing  the  coste  of  a  motion  for  a  new 
trial  of  an  tesoe,  Ute  cost  of  copies  of  the  shOTt* 
hand  writer's  notes  of  the  evidence  taken  on  the 
former  trial  are  in  the  discretion  of  the  taxing 
master,  regard  being  had  to  the  nature  of  the 
issue,  imd  the  extent  to  which  such  copies,  if  at 
aU,  were  necessary ;  bnt  in  no  case  will  more  than 
two  copies  be  allowed.  JMoUm  t.  JVfM,  1  Ph. 
690  ;9  Jur.96&. 

 Shertiuud  Botes  of  8iimmiBg>np.]— The 

costs  of  the  ahorthand-writer'B  notes  of  the 
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Bnmmlng-ap  of  a  judge  at  the  trial  will,  on 
applications  for  a  new  trial,  only  be  allowed 
upon  taxation  in  exceptional  cases.  Andrewn  v. 
Moekford,  6S  L.  J.,  Q.  B.  302  ;  [18961  1  Q.  B.  372  ; 
78  L.  T.  780—0.  A. 


C.  HEAEING  FOR  00BT8  ALONE. 

Trial  of  OaoM  on  Kon-pijmoat.]— The  defen- 
dant having  satisfied  the  plaintiff*!  demand,  the 
court  refused  to  allow  the  action  to  be  proceeded 
with  for  costs.  Tapp  t.  Tanner,  20  L.  J.,  Gti. 
859. 

After  action  brooght,  the  plaintiff  after  re- 
ceiving payment  of  his  demands,  may  go  on  to  a 
trial,  U  the  costs  then  incurred  are  not  tendered. 
LUl  T.  JSoMnisft,  Beat.  84. 

When  the  demand  of  the  plaintiff  is  tobmltted 
to,  and  the  only  question  between  the  parties  is 
the  costs  of  the  suit,  the  cause  ought  not  to  be 
proceeded  in,  but  an  application  ought  to  be 
made  to  the  court  to  prevent  the  expense  of 
f  nrUier  proceeding.  Sivtll  t.  AWaJum,  8  Deav. 
£98. 

A  cause  will  not  be  heard  for  costs  alone. 
Slaohwood  T.  ehegg^  1  Hay.  &  J.  810. 

Court  will  not  hear  soit  for  settlement  of  costs 
only  even  on  mutual  consent,  SoberttT.  Robertt, 
1  Sim.  k  S.  39. 

An  order  made  on  a  party  to  a  snit  for  pay- 
ment  of  costs  after  taxation,  with  liberty  to 
apply  at  the  hearing  for  refmbursement,  is  in- 
tended to  conclude  all  questions.  He  will  not, 
therefore,  having  omitted  to  make  any  such  ep- 
^dication  at  the  hearing,  be  allowed  afterwards 
to  open  the  question  of  costs,  although  at  the 
time  of  the  hearing  no  taxation  had  been  mode 
of  the  costs  to  which  he  was  liable  under  the 
order.    WhaUey  v.  Maaiage,  8  L.  T.  499. 

Whether  it  is  regular  to  present  a  petition  to 
come  on  with  the  cause  on  further  directions,  for 
the  purpose  of  stating  circumstances  occurring 
since  the  filing  of  the  bill,  with  a  view  only  to 
the  adjudication  of  the  costs  of  suit,  semble,  not. 
Tanner  v.  Daneey.  9  Beav.  339. 

Thourii  tiie  substantial  object  of  a  fluit  be 
attained  previously  to  the  hearing,  yet  either 

Earty  has  the  right  to  prosecute  the  suit  to  a 
earing,  in  order  to  determine  the  question  of 
costs.    Morgan  v.  G.  £.  Ry.,  2  N.  R.  60. 

A  bill  was  filed  in  consequence  of  a  claim  to  a 
fund  made  by  a  defendant.  The  defendant,  in 
his  answer,  disclaimed  all  right  to  the  fund,  but 
stated  certain  facts,  as  the  ground  for  hfs  not 
being  ordered  to  pay  the  costs  of  the  suit.  The 
plaintiffs  entered  into  evidence  by  which  they 
falsified  those  statements.  The  court  held  that 
tfaey  were  justified  in  so  doing,  and  ordered  the 
defendant  to  pay  the  costs  of  the  salt.  Deacon 
T.  Deaom,  7  Sun.  878. 

Where  a  debt  is  paid  by  a  defendant  without 
any  knowledge  of  an  action  commenced,  this  is 
no  defence  to  the  action  at  the  triaL  Tomt  v. 
PoweU,  7  East,  636  ;  3  Smith,  664  ;  6  Esp.  40. 

Where  the  plaintiff  issued  a  writ  and  the 
defendant  produced  a  receipt  date  the  same  day, 
the  receipt  is  no  defence  to  the  action  without 
proof  that  the  payment  was  made  before  the 
writ  was  isaoed.  Godard  t.  £ei^amin,  8  Camp. 
331. 

An  action  must  proceed  till  it  is  brought  to  its 
proper  termination,  or  is  stopped  upon  payment 
of  costs.    Goodwin  v.  Oremer,  18  Q.  B.  760. 

Xotioa— Prooaedlng  to  Trial  fbr  Ooiti.]— 


Where  upon  an  interlocutory  motion  in  an  action 
the  plaintiff  obtains  the  r^ief  which  he  seeks, 
he  is  bound  to  make  an  application  to  the  defen- 
dant to  have  the  costs  disposed  of  on  motion,  and 
unless  he  does  so  is  preuuded  from  having  the 
extra  costs  occasioned  by  going  on  to  trial.  Bnt 
if  the  defendant  refuses  to  iJlow  the  matter 
to  be  disposed  of  on  motion,  or  if  there  is  any 
question  remaining  open  between  the  parties  to 
be  decided,  the  case  cannot  be  so  dealt  with. 
Sonnetttrhein  v.  Barnard^  57  L.  T.  712. 

Where  the  right  of  a  party  to  an  order  for 
which  he  has  given  notice  of  motion  is  inter- 
cepted by  a  step  taken  by  his  adversary,  he  is 
entitled  to  his  costs  ;  but  he  should  not  bring  on 
the  motion,  if  the  costs  then  incurred  are  tendered. 
Xkevoton  r.  Siek^ti^  11  Beav.  164. 

The  defendant  served  the  plaintiff  with  notice 
of  motion  to  dismiss  for  want  of  prosecution. 
Before  the  motion  was  made,  the  master,  on  an 
application  to  him,  gave  the  plaintiff  liberty  to 
amend  on  payment  of  1  Of.  costs.  The  defendant, 
having  brought  on  the  motion  for  the  purpose  of 
obtaining  the  costs  of  the  service  of  the  notice, 
washeldtoberegolarinbisproceedings.  Flndlajf 
V.  Lawreneg,  16  L.  J.,  Ch.  933  ;  11  Jur.  705. 

The  plaintiff  served  a  defendant  with  a  notice 
of  motion,  under  the  76th  Order  of  May,  184S, 
hut,  before  the  motion  was  made,  the  defendant 
put  in  his  answer : — Held,  that  the  plaintiff  bad 
a  right  to  bring  on  the  motion  for  the  pprpoae  of 
obtaining  the  costs  of  it.  Spooner  t.  I'myne,  17 
L.  J.,  Ch.  130 ;  12  Jar.  642.  See  Moody  t.  Keb- 
herd,  17  L.  J.,  Ch.  24 ;  11  Jur.'941. 

After  Compromise  vt  Suit.]— Parties  compro- 
mised the  subject-matter  of  the  suit,  withont 
providing  tor  the  costs : — Held,  that  the  cause 
could  not  be  afterwards  heard,  for  the  purpose 
of  determining  the  costs  alone,  and  it  was  struck 
out  of  the  paper.  WkaUey  v.  SHffield  (Lord), 
12  Beav.  402. 

Where  parties  to  a  snit  have  compromised  all 
matters  in  difference  between  them,  the  court 
will  not  entertain  the  suit  for  the  mere  pnipose 
of  determining  the  question  of  ooeta.  MiekoUe 
V.  Elftn-d,  r>  Jur.  (N.8.)  264. 

A  bill  was  filed  for  an  account.  In  his  answer 
the  defendant,  throwing  on  the  plaintiff  part  of 
the  blame  of  the  circumstances  which  led  to  the 
institution  of  the  suit,  paid  the  amount  due  from 
him  as  agreed  by  the  parties,  and  the  {daintiff 
accepted  the  amount  without  prejudice  to  his 
right  to  the  costs  of  the  suit.  Afterwards  the 
pUintiff  moved  to  stay  all  proceedings,  and  tlut 
the  defendant  might  be  ordered  to  pay  the  costa. 
,  The  Vice-ChanceUor  (10  W.  K.  368  ;  6  L.  T.  186) 
made  the  order  as  prayed  ;  but,  on  appeal : — 
Hold,  that  the  question  of  costs  would  depnid 
upon  the  merits  of  the  case,  the  time  for  deciding 
which  had  not  arrived,  when  the  proceedings 
were  ordered  to  be  stayed ;  and  the  court,  there- 
fore, dischai^ed  the  order  of  the  Vice-Chancellor, 
but  expressed  a  donbt  whctlier  the  plaintiff's 
right  to  costs  was  wholly  gone  by  reason  of  his 
agreement  to  settle  the  dispute.  Wilde  v,  WUde, 
31  L.  J.,  Ch.  568  i  6  L.  T.  275  ;  10  W.  E.  605. 

The  rule  that  a  court  of  equity  will  not  enter- 
tain a  suit  merely  for  determining  the  question 
of  costs  applies  only  where  there  has  bera  an 
actual  settlement  of  the  subject-matter  of  the 
suit  before  the  commencement  of  litigatdon. 
GHffln  V.  Srady,  39  L.  J.,  Ch.  136  ;  18  W.  R. 
ISO. 

In  a  suit  to  compel  the  defendant  to  deliver 
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tip  certain  deeds  and  execute  certain  conve?' 
ances,  be  having  at  last  done  what  was  reqaired, 
and  tuiviog  been  paid  on  the  other  hand  a  small 
part  of  hU  coonter-denutad : — Held  (notwlth- 
ittandtiig  the  genual  rule  as  to  suits  which 
have  been  compromised),  that  the  plaintiffs  were 
entitled  to  bring  the  suit  to  a  hearing  for  the 
porpose  of  getting  their  costs,  and  decree  against 
the  drfendant  aeoordingly.  lb. 


iD.  POWER  OF  COURT  TO  VARY  ORDER. 

In  what  OasM.] — The  plaintiff's  motion  for  an 
interim  injunction  to  restrain  a  nuisance  com- 
mitted  b;  the  defendant  was  ordered  to  stand 
■over  till  the  trial  of  the  action,  no  order  being 
made  as  to  costs.  At  the  trial  the  judge  awarded 
the  plaintiff  damages  in  lieu  of  an  injunction,  and 
■ordered  the  defendant  to  pay  the  plaintiffs  costs 
■of  action,  the  order  reserving  liberty  to  apply. 
The  judgment  as  passed  and  entered  was  silent 
as  to  the  costs  on  the  previous  motion.  The 
•taxing  officer  having  rinsed  to  allow  the  costs  of 
itbe  motion  without  a  special  order  of  the  judge  : 
— Held,  on  motion,  that  the  court  might  oraer 
the  costs  of  the  motion  to  be  pud  tiie  defen- 
■dant.  Semble,  that  all  orden  of  the  court  carry 
in  granio  liberty  to  apply.  Fritz  v.  Ilahton,  49 
Ii.J^Ch.786;  14  Ch.  D.  642  ;  42  L.T.677;  28 
TV.  R.  722. 

The  directicm  in  a  decree  that  "any  of  the 
parties  are  to  be  at  liberty  to  apply  to  the  court 
-as  they  shall  be  advised"  : — Hdd,  not  to  extend 
to  an  application  by  the  plaintiff  to  be  allowed 
-costs,  as  to  which  there  was  no  express  direction 
eiven  by  the  decree,  Eendell  T.  Miuteri,  2  De 
F.  &  J.  200. 

After  a  decree  passed,  the  court  will  not,  on  a 
ipetition,  give  the  costs  of  the  suit  to  a  defendant, 
altfaoQgh  a  mere  trustee,  and  as  such  entitled  to 
them,  if  they  had  been  asked  for  on  hearing. 
.(blauut  V.  aareUt2  Cox, 206;  1  Yes.  Jr.fiO;  1 
.tt.R.83. 

An  Older  made  upon  notice  for  leave  to  the 
-plaintifEs  to  amend  their  bill,  giving  secnrity  to 
the  clerk  of  records  and  writs  for  the  costs  of  the 
<lefendflnt8  the  suit  already  incurred,  was 
varied  ex  parte  by  directing  the  costs  of  the 
defendants  to  be  taxed  and  paid  to  them  by  the 
plaintiffs,  reserving  the  question  how  they  were 
ultimatdy  to  be  borne,  the  variation  not  being 
sooh  as  could  prejudice  the  absent  defendants. 
SaH  V.  Tidk,  6  Hare,  611 ;  18  L,  J.,  Ch.  162. 

The  question  of  costs  not  having  been  men- 
-tioned  on  the  argument  of  the  exceptions,  the 
■  case  cannot  be  reopened  on  that  question.  Crots- 
ley  V.  StetcaH,  8  L.  T.  269  ;  11  W.  R.  636. 

A  testatrix  bequeathed  a  mixed  fond  of  pure 
perwmaltr  and  money  to  arise  from  realty 
directed  by  her  will  to  be  sold,  to  A.  for  life, 
and  then  to  a  charity.  In  a  suit  to  administer 
the  estate,  an  order  on  further  consideration 
was  made,  which  directed  the  costs  of  suit 
and  certain  l^acies  to  be  paid  out  of  four 
nuns  of  cash  in  court,  two  of  which  arose 
from  realty,  and  two  from  pure  peisonalty,  so 
far  as  they  would  extend,  toe  deficiency  to  be 
raised  out  of  a  sum  of  stock  iu  court  which 
represented  realty.  There  was  no  reservation 
of  subsequent  further  consideration,  nor  of  the 
question  how  the  costs  should  ultimately  be 
borne.  The  dividends  on  the  residue  of  the  fund 
were  ordered  to  be  paid  to  A.  for  life  with 
.lihorty  to  H>ply.  On  A.'a  death  tiie  testatrix's 


heir-at-law  petitioned  for  the  payment  of  the 
fund  to  him  as  being  realty.  The  Attomey- 
Qeneral,  for  the  charier,  objected  that  the  coa'ts 
of  administering  the  real  estate  ought  to  have 
been  paid  out  of  the  proceeds  of  r^  estate,  in 
which  case  there  would  have  been  left  a  sub- 
stantial Bomof  pure  personalty  which  the  charity 
could  take.  The  court  below  considered  that 
the  order  on  further  consideration  settied  the 
question  how  the  costs  were  to  be  borne,  and 
ordered  payment  of  the  fond  to  the  heir.  The 
Attorney-General  appealed  : — Held,  by  Cotton 
and  Bowen,  L.JJ.,  that  the  cost  of  administering 
the  realty  ought  to  have  been  paid  out  of  the 
proceeds  of  realty,  and  that  as  the  order  on 
further  consideration  contained  no  declaration 
as  to  the  ultimate  Incidence  of  the  costs,  and  did 
not  indicate  any  intention  to  decide  that  ques- 
tion, the  application  of  the  sums  of  cash  in  pay* 
ment  of  costs  and  legacies  must  be  treated  as 
directed  for  convenience  without  any  intention 
to  alter  the  rights  of  the  parties,  and  that  as  tike 
fund  was  still  in  hand,  the  court,  although  there 
was  no  express  reservation  of  the  ultimate 
incidence  of  the  costs,  ought  now  to  set  the 
matter  right : — Held,  by  Fry,  L.  J.,  that  an  order 
on  further  consideration  which  directs  payment 
of  costs  in  a  particular  way,  and  does  net  reserve 
subsequent  further  consideration  nor  reserve 
the  question  how  the  costs  are  ultimate^  to  be 
borne,  ought  to  be  treated  as  final  Jtoper^Inrej 
Taylor  v.  Bland,  45  Ch.  D.  126  ;  6S  L,  T.  434  ; 
39  W.  R.  101— C.  A. 

Power  of  Court  of  Appeal,]  —  See  infra,  coL 
857. 

Order  at  Chambers — Jurlsdiotion  of  Judge  at 
Mai.] — Where  on  an  application  under  Order 
XIV.  the  judge  at  chambers  has  made  an  order 
as  to  costs,  the  judge  at  the  trial  has  no  Juris- 
diction to  interfere  with  the  prior  order.  £oo»e% 
T.  Bote,  76  L.  T.  115  ;  46  W.  B.  837— a  A. 

E.  PARTIES— PAYMEKT  TO  OR  BY. 
1.  asNBRAX  FBIKOIPLES. 

Jurisdietioii  to  order  Buoosssful  Party  to  pajr 
other  Party's  Costs.]— The  railway  commis- 
sioners have  no  jurisdiction  under  the  Regulation 
of  Railways  Act,  1873,  s.  28,  to  order  a  railway- 
company,  in  wmne  favour  they  have  decided 
upon  an  application  to  them  a^^inst  such  com- 

5 any,  to  pay  costs  to  the  unsuccessful  applicant. 
'axter  v.  G.  W.  By.,  51  L.  J.,  Q.  B,  233  ;  8  Q.  B. 
D.  615  ;  46  L,  T,  74  ;  80  W.  R.  898— C.  A. 

By  articles  of  partneiship  between  three 
partners,  on  the  death  of  any  partner  the  sur- 
vivors were  entitled  to  take  his  share  at  a  valua- 
tion. One  of  the  partners  having  died  his 
executrix  brought  her  action  to  have  it  de- 
clared that  the  goodwill  was  to  be  included 
in  the  valuation,  and  to  have  the  value  of  the 
deceased  partner's  share  in  the  assets  ascertained. 
A  decree  was  made  declaring  that  tiu  goodwill 
must  be  valued  as  part  of  the  assets,  and  diiecU 
ing  accounts.  The  chief  clerk  made  his  general 
certificate,  finding  (inter  alia)  that  two  specified 
leaseholds  belonging  to  the  partnership  were  (A 
no  value.  The  plaintiff  took  out  a  summons  to 
vary  the  certificate  by  estimating  these  lease- 
holds as  worth  a  considerable  sum.  The  sum- 
mons was  adjourned  into  court,  and  Bacon, 
V.-C,  refused  to  vary  the  certificate,  bat  ordered 
tiie  costs      both  parties  to  be  paid  out  of  ths 
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estate.  The  detendante  appealed : — Held,  that 
the  case  did  not  come  within  the  rule  in  Fatter 
T.  &.  W.  Ry.  (8  Q.  B.  D.  25,  615) ;  that  the 
court  cannot  make  a  succeaBful  defendant  pay 
the  coetB  of  a  plaintiff  who  has  wholly  failed  : 
but  tiiat  it  was  within  the  discretion  of  Uie  court 
to  order  all  costs  reasonably  incnrred  in  ascer- 
taining the  sum  to  be  paid  out  of  the  fund,  and 
that  an  appeal  would  not  lie.  ^tteker  y.  Pooler, 
52  L.  J.,  Ch.  -930 ;  24  Ch.  D.  278  ;  49  L.  T.  57S 
— 0.  A, 

Where  an  actl<m  ia  tried  before  a  jury  the 
judge  has  power  to  order  a  plaintiff  who  recovers 
a  nominal  som  to  pay  the  defendant's  costa. 
HarrU  v.  Pethmek,  48  L.  J.,  Q.  B.  6S1 :  4  Q.  B. 
D.  611 ;  41  L.  T.  146— C.  A. 

Xn  an  action  for  infringement  of  alleged  copy- 
right in  the  title  of  a  novel,  the  defenduit,  before 
trial,  discontinaed  the  use  of  the  title.  At  the 
trial  the  judge  held  that  the  plaintiff  had  esta- 
blished his  claim  to  copyright,  and  that  the 
defendant  had  invaded  it^  but  he  made  no  order 
except  that  the  defendant  should  pay  the  costs  of 
the  action.  The  defendant  appealed,  contending 
that  the  plaintiff  had  no  title  and  that  the  action 
oof^t  to  have  been  dismiaaed  >— Held,  that  it  is 
not  within  the  discretion  of  the  coart  to  make  a 
defendant  pay  the  whole  costs  of  an  action  if 
the  plaintiff  tmd  no  right  to  sue.  JHek$  v.  Ttaei, 
60  L.  J.,  Ch.  809  ;  18  Ch.  D.  76  ;  44  L.  T.  660— 
C.  A. 

The  court  cannot  make  a  defendant  pay  the 
roets  of  a  plaintiff  where  the  bfll  Is  dismissed. 
Sutton  Sitrlnmr  Imprvremmt  Oo.  t.  SUehcntt 
16  Bcav.  161  ;  21  L.  J.,  Ch.  568. 

When  a  bill  is  dismissed  the  court  cannot 
decree  the  costs  to  be  paid  by  a  defendant  whose 
misconduct  occasioned  the  suit,  Q>ehrans  v. 
O'BHen,  2  Jo.  &  Ut.  380  ;  8  Ir.  Eq.  R.  241. 

Costs  cannot  be  given  to  a  defendant  who  sets 
up  a  defence  that  fails.  Fitzgerditt  v.  O'Cmnell, 
6  Ir.  Eq.  B.  465 ;  1  Jo.  &  Lat.  134. 

A  defendant  against  whom  a  bill  fa  dismissed 
cannot  be  made  to  pay  costs,  though  the  suit  is 
caused  sole^  by  his  misconduct.  Cochrane  v. 
O'Brien,  8  li.  Eq.  S.  241 ;  3  Jo.  tc  Lat.  380. 

Third  Party— Jurisdiction  to  Order  to  Pay 
naiatiif's  Coita.]— The  High  Court  has  juris- 
diction to  order  a  third  party  to  pay  to  an  un- 
sucoessful  defendant  the  costs  payable  by  such 
defendant  to  the  plaintiff.  The  plaintiff  let  to 
the  defendant  a  house  for  twenty-one  years,  with 
option  to  determine  the  lease  at  the  end  of  seven 
or  fourteen,  1^  deed  containing  covenants  by  the 
defendant  to  repair  and  paint  and  leave  in  repair. 
The  defendant,  after  having  occupied  for  five 
years,  sublet  the  house  to  H.  for  the  remainder 
of  tiie  first  seven  years  by  a  writing  with  a  clause, 
that  "the  letting  should  be  subject  in  all  respects 
to  tiie  terms  of  the  existing  leaae  and  the  cove- 
nants stipulations  contained  therein."  At 
the  end  of  the  seven  years,  the  defendant  having 
determined  the  lease  in  the  exercise  of  his  option, 
the  plaintiff  claimed  from  the  defendant,  and  the 
defendant  claimed  from  H.,  the  amount  at  which 
dilapidations  had  be«n  assessed  by  the  plaintiff's 
surveyor.  H.  deolined  to  pay  or  to  give  the 
defendant  an  Indemnity,  or  to  take  any  responsi- 
bility in  the  matter.  The  plaintiff  sued  the  de- 
fenthmt,  who  brought  in  H.  as  third  party.  I'hc 
issues,  as  between  the  plaintiff  and  thedefendaut, 
and  the  defendant  and  E.,  were  referred  sepa- 
rately to  an  official  referee,  who  reported  that 
the  sum  claimed  by  the  plaintiff  was  due  from 


the  defendant  to  the  plaintiff,  and  that  a  similar 
sum  was  due  from  H.  to  the  defendant.  A  divi- 
sional  court,  on  adopting  the  second  reportr 
ortJered  H.  to  pay  all  costs  as  between  the  plain- 
tiff and  the  defendant: — Hdd,bythe  court  ol 
appeal,  that  tbese  were  costs  within  the  discre- 
tion of  the  high  court,  and  therefore  that  tbi» 
order  was  not  appealable.  Jfornby  v.  Cardwellr 
61  L.  J.,  Q.  B.  89  ;  8  Q.  B.  D.  329 ;  45  L.  T.  781  ; 
30  W.  B.  263— C.  A. 

The  court  has  power  under  Ord.  XVI.  r.  21,  to 
order  the  third  part^  brought  into  the  action  to 
pay  to  the  plaintiff  the  costs  occasioned  1^  his 
defenoe.  PiUer  v.  Jtohertt,  21  Ch.  D.  198  :  4S 
L.  T.  637 ;  SO  W.  B.  695. 

 Jorlsdiotion  to  order  Plaintiff  to  Pay 

Ooati  of  TUrdandVinirth  Parties.]— In  an  action 
on  an  agreement  to  purchase  certain  lands,  and 
which  agreement  contained  a  stipulation  that 
the  conveyance  should  contain  a  certain  cove- 
nant as  to  rent,  the  defendant,  having  brought  in 
the  assigns  as  third  parties,  and  the  assigns  having 
brought  in,  as  fourth  parties,  persons  who  had 
covenants  to  indemnify  the  assignB  against  the 
rent! — ^Held,  that  there  was  no  jurisdiction  to- 
order  the  plaintiff  to  pay  the  costa  of  the  third 
and  foartb  parties,  and  that  as  there  was  nv 
diH>uted  question  of  fact  relating  to  them,  but 
only  a  question  of  liability  as  between  the  plain- 
tiSB  and  defendants,  there  should  be  no  order 
as  to  the  costs  of  the  third  or  fourth  parties. 
Witkawt  T.  Vau,  44  L.  T.  718— C.  A.  Bevenine 
28  W.  B.  812. 

A  third  party,  who  was  under  a  contract  to- 
indemnify  the  defendant,  obtained  leave  to  ap- 
pear at  tiie  trial,  and  appeared  accordingly,  and 
succeeded  in  his  object  of  reducing  the  damages 
to  a  simi  already  paid  into  court  by  the  defen- 
dant : — Held,  that  ne  was  not  entitled  to  C08t» 
against  the  phtintifL  William  v.  8.  E.  By^  2ft 
W.  R.  352. 

The  court  has  complete  jurisdiction  over  the- 
costs  of  a  third  party  brought  in  under  Ord.  XV. 
r.  18 ;  and  even  where  the  order  giving  direc- 
tions as  to  the  mode  in  which  the  questions  are 
to  be  tried,  leeerres  all  questions  between  the- 
defendant  and  the  third  party,  including  tbc- 
question  of  costs,  the  court  may  order  the  plain» 
tiff  to  pay  the  costs  of  the  third  party.  JTaubury 
v.  Ufper  Inny  Drainage  Boards  13  L.  B.  Ir; 
317. 

 BflCBBdant  maj  be  wrdend  to  Ii^OoBta 

of  TUrd  PETty.]— There  Is  a  power  to  order  a 
defendant  to  pay  costs  to  a  third  party  who 
appears  in  consequence  of  being  served  hj  the 
defendant  with  a  notice  under  Ord.  XVI.  r.  18: 
Yorktkire  Waggon  Co.  v.  Tfewpitrt  Coal  Ok 

i infra)  explained.  Davoton  v.  Shepherd,  49  L. 
Ex.  689  ;  42  L.  T.  611  ;  28  W.  £.  806— C.  A. 
There  is  no  jorladiotion  under  tJie  provisions 
Ord.  XVI.  r.  21,  to  impose  any  terms  with  regard 
to  the  payment  of  the  costs  of  a  party  brought  in 
by  notice  under  r.  18,  upon  the  party  bringing* 
him  in.  Yorkthire  Waggim  Co.  v.  Neuiport  Coal 
Co.,  49  L.  J.,  Q.  B.  627  ;  6  Q.  B.  D.  268  j  42  L.  T. 
367  ;  28  W.  R.  605. 

 Payment  of  Defendant's  Costs  by  Thirdk 

Party.] — Id  an  action  1^  landlord  againsttenant 
for  rent,  the  defendant  brought  a  counter-claim 
against  the  plaintiff  and  thiM  parties  for  iUega' 
(listrees.  The  jud^  before  whom  the  case  wofr 
tried  without  a  jury  gave  jmjgment  tor  the: 
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{ilaintiff  on  the  claim  and  the  counter-claim,  but 
or  the  defendant  against  the  third  partiea  for 
21.  Ha.  "  with  soch  costs  as  the  defenaant  would 
ix  entitled  to  1^  law" :— Hdd,  that  as  the  case 
had  been  tried  without  a  jury,  the  coats  were  by 
Onl.  LX7.  r.  1,  in  the  discretion  of  the  judge, 
and  there  having  been  no  exercise  of  such  dis- 
■cretion  in  favour  of  the  defendant  as  against  the 
third  parties,  the  defradant  was  not  "entitled 
hy  law"  to  costs.  Zewin  v.  Trimming,  31  Q.  B. 
D.  230  ;  09  L.  T.  5U  ;  37  W.  B.  16. 

Liability  of  Parson  not  a  Party.]— The  coort 
has  not  (as  a  mle)  any  power  after  verdict  to 
■compel  a  person  not  a  party  to  the  record  to  pay 
the  taxed  costs,  even  though  he  may  be  really 
the  party  intereited  in  the  decision  of  the  suit. 
Bvant  V.  Rett,  1  O.  ft  D.  fi79  ;  1  D.  (n.s.)  338  ; 
«  Q.  B.  334  ;  11  L.  J.,  Q.  B.  11 ;  5  Jur.  1060. 

The  court  will  not  interfere  to  make  a  person 
■who  is  not  a  party  to  the  record  pay  the  costs  of 
the  action,  though  he  is  the  real  party  interested 
in  the  event  of  it.  Haytoard  v.  Oiffard,  4  M.  ft 
W.  1»4  ;  6  a  P.  0.  699  ;  7  L.  J.,  Ex.  256. 

A  solicitor,  who,  in  order  to  indnce  a  plaintiff 
"to  go  on  with  a  suit,  agrees  to  indemnify  him 
«gainat  the  costs,  thereby  makes  the  suit  his  own, 
And  becomes  liable  to  pay  the  costs  of  the  defen- 
•dant ;  and  this  notwithstanding  that  by  the 
abatement  of  the  suit  by  the  death  of  the  plain- 
tiff before  the  hearing  and  the  non-revivor  by 
his  executor,  the  remedy  against  the  plaintiff's 
-estate  may  be  gone.    Fi^ldm  v.  Northern  Ry. 

Buemt  Ayres,  Jones,  In  re,  40  L.  J,,  Ch.  118 ; 
iL.IL.  6  Ch.  497  ;  23  L.  T.  665  ;  19  W.  It.  361. 

Where  plaintiffs  sue  on  behalf  of  themselves 
and  others,  the  persons  on  whose  behalf  they  sue 
-■are  not  liable  to  the  oosts  of  iHao  salt.  Seatt  v. 
J\ueaU,  IS  Sim.  559 ;  II  Jnr.  650.  Affirmed, 
4  Ph.  390  ;  11  Jar.  955. 

Furties  in  the  same  interest  with  the  plaintiff, 
mot  joining  as  co-plaintiffs,  are  not  entitled  to 
the  costs  of  a  suit,  which  as  to  their  interests  is 
-snccessfoL   Bngland  v.  Downs,  6  Beav.  279. 

A  party  to  a  cause,  for  whose  benefit,  in 
-common  with  others,  the  cause  has  been  prose- 
■cated,  cannot  avail  himself  of  the  benefit  result- 
.ing  from  the  suit,  discharged  of  the  expenses  of 
it,  although  he  might  have  been  made  a  party 
without  his  authority.  SaZl  v.  Later,  1  Hare, 
-571.   Affirming  4  Y.  ft  ColL  218 ;  5  Jur.  241. 

 In  ^fletBtent}— In  ejectment,  the  court 

%as  jurisdiction  to  order  by  mle  the  parties  really 
-conducting  the  defence  to  pay  the  costs  of  the 
plaintiff,  though  those  parties  are  strangers  to 
4he  record,  and  claim  no  interest  in  the  property. 
HMtohimon  v.  Qrt&nwood,  4  EL  ft  BL  324 ;  3 
■C.  L.  B.  US  ;  24  L. J.,  Q.  B.  S  ;  1  Jnr.  (H&)  329  ; 
3  W.  B.  105. 

To  entitle  a  plaintiff  In  ejectment  to  call  npon 
•parties  who  are  strangers  to  the  record  to  pay  the 
-coeta,  it  most  be  clearly  shown  that  the  delfence 
-was  conducted  by  them  for  their  own  benefit  in 
the  name  ot  a  pauper  defendant ;  it  is  not  enough 
to  show  that  th^  are  interested  as  equitaUe 
mortgagees  of  part  of  the  premises,  and  tJiat 
they  have  ^eavoared  to  make  terms  with  the 
plamtiff  after  judgment  signed.  Amtey 
£ilioardt,  16  C.  B.  212. 

In  ejectment,  the  court  will  order  the  person 
tor  whose  benefit,  and  at  whose  instance,  the 
action  is  brought,  though  not  a  party  to  the 
-record,  to  pay  costs  to  a  snccessfnl  defendant. 
Jtobkt  T.  Vanderkrand,  4  B.       904  ;  33  T»  J-. 


Q.  B.  177  ;  10  Jur.  (N.8.)  745  ;  9  L.  T.  760  ;  13 
W.  R.  405.  S.  P.,  Dalbiae  v.  Delaeourt,  44  L.  J., 
Ex.  189;  L.  K.  10  Ex.  210  ;  23  W.  B.  632; 
ThonOon  t.  WilhiTUm,  9  Jur.  (N.S.)  606  ;  8 
L.  T.  507  ;  11  W.  R.  916. 

Absent  Party.  ]  — The  court  has  no  authority  to 
give  costs  against  an  absent  party,  upon  an  ex 
parte  applicatitm.  Catt  r.  Poyier,  26  L.  J.,  Ch. 
98,  358  ;  3  Jar.  (KJB.)  88. 

Coiti  i^ainrt  Third  P«n»ns  on  Oertlorari.] — 

A  party  who  attempts  to  carry  on  litigation 
tmder  cover  of  the  protection  usually  afforded 
to  justices  of  the  peace  may  be  ordered  to  pay 
the  coats,   Bfy.  v.  Wheatley,  34  W.  E.  257. 

Where  SoUeitor  a  Party.] — Where  an  action 
is  brought  against  a  solicitor,  who  defends  it  in 
person  and  obtains  judgment,  he  is  entitled  upon 
taxation  to  the  same  costs  as  if  he  had  employed 
a  solicitor,  except  in  respect  of  items  which  the 
fact  of  his  acting  directly  renders  unnecessary. 
London  Scottuh  Benefit  Society  v.  Ckorley,  53 
L.  J..  Q.  B.  551 :  IS  Q.  B.  D.  872  ;  51  L.  T.  100  ; 
32  W.  R.  781—0.  A. 

Where  one  of  a  body  of  mortgagees  is  a  solicitor, 
and  acts  as  such  in  enforcing  the  security,  he  is 
entitled  to  chai^  profit  costs  against  the  mort- 
gagor, whether  the  mortgagees  are  trustees  oi 
not.  Donaldtton,  In  re,  54  L.  J.,  Ch.  151  ;  37 
Ch.  D.  644;  51  L.  T.  622. 

WhMT*  SdiaitoT  on*  of  levenl  Hortgagaai.]— 

See  MOBTOAQE. 

Where  Solicitor  an  Exeontor  or  Trustss.j — 

8m  Tbust  ahd  Tbubtbe. 

Whm  Juriidietlen  of  Oourt  Impeaohed.]— 

Where  a  county  court  judge  appeared  to  a  nde 
to  show  cause  why  he  should  not  hear  and  deter- 
mine an  action  remitted  to  him,  and  the  rule 
was  discharged ;  in  an  implication  for  costs  : — 
Held,  that  as  it  Is  not  usual  for  a  judge  to  be 
represented,  unless  the  whole  jurisdiction  of  his 
court  is  in  question,  he  could  not  be  allowed  his 
costs.    Beg.  v.  Stonar,  50  L.  T.  99. 

Where  the  whole  jurisdiction  of  a  court  is 
called  in  qnestion  on  an  application  for  a  pro- 
hibition, the  judge  is  entitled  to  appear,  to 
prevent  the  jnrisdtctiw  being  lost,  and  will  if 
successful,  be  entitled  in  the  Court  of  Appeal  to 
his  costs.  Bale's  Case,  BnraghVa  Case,  60  L.  J., 
Q.  B.  234;  6  Q.  B.  D.  474  ;  43  L.T.786  ;  45  J.  P. 
284—  0.  A.  And  see  6rean,  Ex  parte,  51  L.  J., 
Q.  B.  at  p.  36  ;  7  Q.  B.  D.  294  ;  44  L.  T.  632— 
C.  A.,  as  to  costs  of  Lord  Penzance  and  cS.  the 
Vice-Cliancellor  ot  the  Dnchy  of  Lancaster. 

A  judge  is  entitled  to  appear  when  it  is  at* 
tempted  to  obtain  a  prohibition  to  his  court,  and 
the  superior  court  cannot  refuse  to  allow  his 
costs  if  soccesstuL  Covibe  t.  Be  la  Bere,  22 
Ch.  D.  348  ;  48  L.  T.  303— C.  A. 

Bide,  that  a  party  who  merely  supports  the 
deoision  of  a  competent  jurisdiction  is  never 
called  on  to jMqr  the  costs  <A  so  doing.  Att-&ai. 
T.  London  a>rporation,  3  Mac  ft  O.  247  ;  3  Hall 
ft  Tw.  1 ;  19  L.  J.,  Ch.  314  ;  14  Jur.  305. 

liability  of  Public  Offioer  to  pay,]— Where 
the  registrar  of  trade  marks,  by  the  direction  of 
the  (wmmissioners  of  patents,  refused  to  register  a 
trade  mark  : — Held,  that  the  court  of  repeal  had 
no  jurisdiction  to  give  costs  ngainst  the  re^tiaf: 
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when  the  latter  tmsaccessfnlly  appeals.  Rotk^r- 
ham's  Trade  Marh,  In  re,  49  L.  J.,  Ch.  511  ;  14 
Ch.  D.  585  ;  43  L.  T.  1—0.  A. 

Where  a  court  of  inqairy  into  a  Bhipping 
casualty  suspended  a  master's  certificate  on  the 
inTitation  <n  the  board  of  trade,  the  court  of 
appeal  ordered  the  board  of  trade  to  pay  the 
costs  of  the  appeaL  The  AHzoTta,  49  L.  J.,  P. 
64  ;  5  P.  D.  123  ;  42  L.  T.  506  ;  28  W.  B.  704— 
C.A. 

The  court  has  no  jurisdiction  to  make  the 
comptroller  pay  the  costs  <^  a  saccessfiil  appli- 
cation  to  r^;i8ter  a  trade  mark,  thou^  it  will 
not  order  the  applicant  to  pay  the  comptroller's 
costs.  Leaf  I  Trade  Mark,  In  re,  65  L.  J., 
Ch.710;  83Ch.I>.477i  66  L.  T.  264  ;  86W.B. 
99. 

2.  Betkru.  Paktieb. 

joiiidBr  tf  FUintift— Some  neesssfU.] — Two 

plaintiffiB  joined  in  one  action,  claiming  for  sepa< 
rate  and  distinct  causes  of  action.  The  case  was 
referred,  with  power  to  the  arbitrator  to  enter 
judgment,  the  costs  of  the  cause  to  abide  the 
event.  The  arbitrator  found  in  favoor  at  <me 
plaintifl,  and  against  the  other,  and  entered  judg- 
ment accordingly.  On  an  application  to  review 
taxation  of  costs: — ^Held,  tiuit  the  successful 
plaintiff  was  entitied  to  recover  from  the  defen- 
dant the  whole  of  his  general  costs  of  the  action, 
and  the  defendant  was  only  entitled  to  recover 
from  the  unsuccessfol  plaintiff  the  costs  occa- 
moned  by  joining  such  plaintiff.  Gort  (Vimmnt') 
V.  Howntif,  66  L.  J.,  Q.  B.  641 ;  17Q.B.  D.  626  ; 
64L.T.817;  34  W.  B.  696— C.  A. 

Two  owners  of  distinct  properties  joined  in  a 
suit  to  restrain  a  nuisance.  The  court  con- 
sidered that  a  su£Scient  case  of  nuisance  had  in 
the  case  of  the  first  plaintiff  not  been  made  out, 
bntbi  thecaseof  the  second  plaintiff  had  been 
made  out.  A  decree  was  made  for  an  injunction 
80  far  as  regarded  the  second  plaintiff,  and  for 
the  defendant  to  pay  him  his  costs ;  the  bill  as 
regarded  the  first  plaintiff  to  be  dismissed,  and 
the  costs  occasioned  by  the  addition  of  the  first 
plaintiff  to  be  deducted  from  the  costs  bo  to  be 
paid  by  the  defendant.  U^^rerille  ▼.  Joknmm, 
44L.J.,  Cb.768;  L.  B.  10  Ch.  680  ;  3SW.B. 
844. 

  LUbiUty.]— Each  co-plaintiff  is  liable 

severally  for  all  defendant's  coBts  of  the  rait,  and 
there  is  no  apportiimment  of  the  costs  as  between 
the  oo-plaintifli  and  the  defendsoit,  apportion* 
mmt  being  only  in  respect  of  funds ;  but  a  co- 
plaintiff  may,  in  the  progress  of  the  cause,  pro- 
tect himself  from  further  costs,  by  a  proper 
applicatitm  to  the  court.  Poole  v.  I^anht,  1 
ItolL  78. 

Deftadants  appearing  Beparateljr— Bsparats 
Sets  of  Costs.] — Two  sets  of  defendants  joined 
in  delivering  a  defence,  and  appeared  by  the 
same  solicitor,  but  were  represented  by  separate 
counsel  at  the  trial,  when  the  action  was  dis- 
missed wiUi  costs.  The  taxing-master  allowed 
one  set  of  costs  only  in  respect  m  counsel,  on  the 
ground  that  the  difference  in  the  defences  was 
not  sufficiently  material  to  justify  appearance  by 
separate  counsel : — Held,  on  motion  to  vary  the 
certificate,  that  the  question  was  not  one  for  the 
discretion  of  the  taxing-master ;  and  the  court 
being  ot  opinion  that  the  defendants  had  in  tact 
different  esses  hy  way  ci  defence,  remitted  the 
pertiflcate  to  the  taxIng-nuiBter  on  the  ground 


that  the  defendants  were  justified  in  appearing 
by  separate  counseL    Ager  v.  SUteklod,  56  L.  T, 

890. 

One  of  two  defendants  (after  appearing  sod 
pleading  jointly),  two  days  before  the  trial,  ob- 
tained an  order  to  appoint  a  new  attorney  for 
himself.  On  taxation  the  master  allowed  him 
separate  costs  of  the  triaL  The  defendant  bad 
reasonable  grounds  for  changing  his  attomt?. 
The  court  refused  to  interfere  with  the  master's 
discretion.  Bo^e  v.  JoJuuon,  6  Man.  ft  Q.  759 ; 
7  Scott  (N.B.)  496. 

The  court  allowed  two  sets  of  costs  of  ao 
abaiuloned  motion  to  A.  and  B.,  who  were  sheii& 
of  London  and  also  sheriffs  of  Middlesex,  and  had 
been  served  with  the  notice  of  motion  in  each 
capacity.  Vom  SoUoH  t.  Cftiden,  21  W,  B. 
356. 

Two  sets  of  defendants  having  pnt  in  separate 
answers,  on  the  taxation  of  their  costs  the 
master  refused  to  allow  more  than  one  set: — 
Held,  that  there  was  no  appeal.  Seattie  v. 
EJntry  iLord),  48  L.  J.,  Ch.  80  ;  29  L.  T.  419; 
22  W.  R.  68. 

A.  and  B.,  two  rarrerrors  in  partnmship,  who 
were  emplt^ed  as  a  firm  with  respect  to  the 
matters  in  qnestirai  in  the  suit,  were  made  de- 
fendants for  the  purpose  of  discovery  only.  The 
bill  also  prayed  that  "  the  defendants  might  pay 
the  costs  of  the  suit."  They  put  in  sqwiste 
answers,  and  appeared  by  separate  connsd  at  the 
hearing.  Prior  to  the  hearing  they  had  dissolved 
partnership.  At  the  hearing  a  decree  was  taken 
by  consent  (as  between  the  plaintifEs  and  Uie 
principal  defendants)  as  to  the  matters  in  ques- 
tion in  the  suit,  and  it  was  admitted  that  A.  and 
B.  were  entitled  to  their  costs  : — Held,  that  tbey 
were  only  entitled  to  one  8M<rf  costs  between 
them,  as  they  were  not  justified  in  sererfng  in 
their  defence.  Bull  v.  Wett  London  /Selicoi 
Board,  34  L.  T.  674. 

Two  defendants  pleading  separately,  and  bting 
represented  hj  different  counsel,  althongh  by  the 
same  attorney,  are  entitled  to  present,  for  taxa- 
tion, separate  bills  of  costs  on  the  rule,  A'ewta* 
T.  BoodU,  4  C.  B.  369. 

So,  in  an  action  on  the  case  against  many  de- 
fendants, where  one  suffeis  judgment  by  default, 
and  a  veidict  is  entered  for  the  others,  those  for 
whom  the  verdict  is  entered  are  entitled  to  their 
costs.  Price  V.  JIarrit,  2  D.  P.  C.  804  ;  10  Bing. 
667  ;  4  H.  ft  Scott,  474  ;  S  L.  J.,  C.  P.  188. 

Where  several  defendants  defend  separatdy^ 
and  apparently  by  different  attorneys,  but  all  the 
business  is  Tirtualfy  done  by  one,  they  are  not 
entitied  to  chuge  I7  separate  of  costs,  bat 
must  make  a  joint  charge,  JKmhht  t.  XeitricK 
2  P.  P.  0.  884. 

Where  separate  defences  were  onneceesarily 
bnt  bonft  fide  delivered  by  the  same  BolicdtOT  fn 
different  defendants,  the  costs  of  onedefence  only 
were  allowed.  Be  Burgh  v.  CMekuUTt  Ir.  B.  i 
Eq.  628  ;  19  W.  B.  221. 

A  solicitor  who  acts  for  two  defendants  in  the 
same  interest  shoold  employ  one  set  of  counsel 
for  both,  althoi^  he  act  direct^  fbr  one  and  as 
agent  fnr  the  B(uioit<»8  of  the  other.  IToOmv. 
Wehh,  39  L.  J.,  Ch.  414;  L.  B.  9  Eq.  83;  2L 
L.  T.  667  ;  18  W.  R.  86. 

Where  some  defendants  demurred  to  some- 
counts,  and  the  other  defendants  went  to  Issuft- 
upon  them,  and  all  the  defendants  went  to  issDo- 
upon  the  other  counts,  and  those  defendants- 
wno  demurred  got  judgment  upon  the  Anannes 
before  the  issues  were  triedj^T-Held,  that  thc^ 
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were  not  entitled  to  have  their  costs  taxed  upon 
thatiudgnient,under8&9WilL  3,  cll.  Forbeav. 
Gnmny,  1 D.  P.  C.  679 ;  I C.  &  M.  435  ;  3  Tvr.  385. 

Where  In  trespass  two  defendants  pleaded  not 
gailtj,  and  separate  jiutificatiuns,  and  one  ob- 
tained a  general  verdict,  and  the  other  a  verdict 
DU  his  jnstification  only  : — Held,  that  the  latter 
was  not  entitled  to  any  coeta  on  the  issue  found 
for  him.   Holroyd  t.  Breare,  4  B.  &  Aid.  700. 

If  defendants  in  a  suit  for  renewal  file  separate 
inswers  where  their  defence  is  the  same,  the 
oonrt  will  not  make  the  nsiial  decree,  giring  the 
defaklants  their  costs,  biit  will  disallow  the 
costs  of  separate  prooeedlngi.  SamilUm  t, 
P^ttat,  1  It.  Eq.  B.  341. 

Where,  apparently  for  the  porpoee  of  accnmn- 
latins  costs,  several  similar  answers  of  vexatious 
ImgUi  were  not  in  on  behalf  of  a  number  of 
tbnnal  defendants,  who  aiipeaied  to  have  acted 
upon  an  understanding  with  the  plainti&,  and 
under  the  directions  of  the  same  solicitor — on 
motion  of  the  principal  defendant,  that  further 
proceedings  should  be  stayed,  kc,  it  was  referred 
to  the  master  to  ascertain  the  amount  due  to  the 
t^untiffs,  and  to  tax  their  costs  of  proceeding 
against  the  principal  defendant  only,  rat  not  the 
costs  (rf  proceeding  against  the  other  defendants  ; 
and  it  was  further  ordered,  that  the  principal  de- 
fenduit  ^ould  pay,  Inc.,  he  so  undertaking,  within 
ten  days  after  the  report :  and  that  the  cause 
shonld  be  stayed  in  the  meantime ;  and  the  plain- 
tiffs  shoold  not  be  allowed  their  costs  of  i4>peaTing 
OD         motion.   Sateman  v.  Bateman,  2  Ir. 

\B.  296. 
here  several  are  made  defendants  in  re^>ect 
of  a  joint  fiduciary  character  only,  or  some 
having  a  beneficial  interest  unconnected  and 
not  conflicting  with  their  duty,  separate  costs 
will  not  be  allowed ;  but  if,  from  personal  interest 
or  othOT  cause,  it  becomes  impossible  for  them 
to  answer  with  prudence  together,  th^  will  be 
allowed.  Gaunt  v.  Taylor,  S  Beav.  346  ;  7  L.  J., 
Cb.2;  4  Jur.  166.^ 

The  same  solicitor  put  in  and  set  down  for 
bearing  two  pleas  for  want  of  parties,  for  two 
several  defem^mts,  and  they  were  both  allowed ; 
the  plaintiff  was  ordered  to  pay  the  costs  of  one 
of  such  pleas  only.  Tarbuuk  v.  Woodcock,  3 
Beav.  289. 

The  two  co-heiresses  of  a  tmstee,  who  lived  at 
a  distance  from  each  other,  were  made  parties 
to  a  salt  for  enforcing  the  pofcomanoe  of 
mani^  articles.  They  submitted  to  act  as 
the  court  migbt  direct,  and  defended  separately : 
— Hdd,  they  were  entitled  to  two  sets  of  costs. 
Aldridge  v.  Weitbrook,  4  Beav.  212. 

The  separate  appobitees  at  portions  of  an 
entire  charge  (and  not  those  claiming  partial 
or  sob-interests  in  portions  of  it)  are  entitled  to 
separate  costs  as  defendants  in  a  mit  relating 
to  the  estate  charged,  Soop*T.^ngdo»(Zon[), 
11  Ir.  Eq.  B.  471. 

Where  husband  and  wife,  who  were  living 
«part,  had  put  in  separate  answers,  and  amieared 
tnrdifEercnt  solitdtois,  separate  costs  wneallowed, 
there  bedng  no  eri^nce  in  the  cause  of  the 
gnnmds  of  their  separation.  Barry  v.'Woodham, 
1  Y.  k  ColL  S38  ;  6  L.  J.,  Ex.  Eq.  20. 

Husband  and  wife  entitled  in  the  wife's  right 
to  a  share  of  residue,  were  living  apart,  and  they 
defended  separately  :— Held,  entilted  to  onhr  one 
set  cl  costs.  Garoy  v.  WkUtiMghomt  S  Beav. 
2G8 ;  11  L.  J.,  Ch.  334  ;  6  Jnr.  S45. 

A  party  entitled  to  a  share  of  the  residae 
became  bankntpt ;  —  Held,  that  he  and  his 


assignees  were  entitled  to  cme  set  of  costs 
between  them.  lb. 

Where  several  defendants  retain  tlie  same 
solicitor,  each  of  them  can  only  be  charged  vrith 
his  proportion  the  general  costs  of  proGeedinss 
taken  on  behalf  of  aU.  tWd,  £w  parte,  (M- 
quho^n.  In  re,  5  De  Q.  M..  &  Q.  36  ;  2  Eq.  Bep. 
304  ;  23  L.  J.,  Ch.  616  ;  2  W.  B.  266. 

Where  several  persons  of  one  class  are  re- 
presented by  separate  counsel,  there  will  be  only 
one  set  of  costs  allowed  for  each  class.  Stevnuom 
V.  AHngtoH,  6  L.  T.  345. 

Where  a  country  solicitor  Is  a  defendant,  it  is 
oranpetent  to  him  to  act  as  solicitor  for  his  co- 
defendant,  and  employ  his  town  agent  to  be  his 
own  solicitor,  and  two  distinct  sets  of  costs  may 
thus  be  cfaaiged  against  the  plaintiff.  Bain- 
briggg  T.  JfoM,  8  Kay  &  J.  82  ;  3  Jnr.  (XJB.)  107. 

Two  defendants,  taking  the  same  line  of 
defence,  but  entitled  to  sever  In  defence,  allowed 
the  costs  of  separate  counsel.  lb. 

An  original  bill  asked  separate  relief  against 
one  of  the  defendants,  who  therefore  put  in  a 
separate  defence.  The  bill  was  afterwards 
amended,  and  that  relief  was  stmek  out:— 
Held,  that  the  defendant  was  jnstifled  in  con- 
tinuing a  separate  defence,  and  was  entitled  to 
his  costs  on  that  footing.  Shaw  v.  John*any 
1  Dr.  &  Sm.  412 ;  30  L.  J.,  Ch.  646  ;  4  L.  T. 
461 ;  9  W.  E.  629. 

The  court  does  not  comp^  persona  who  have 
dlflermit  shares  in  an  estate  to  appear  hy  the 
same  solicitor  because  their  interests,  as  r^jards 
their  oppoBltlon  to  the  claim  of  the  plaintiff,  are 
identical.   Remnant  v.  Hood,  27  Beav.  613. 

Therefore  the  bill  being  dismissed  with  costs, 
each  of  such  persons  gets  his  separate  costs ; 
but  a  trustee  and  his  cestui  que  trust  get  but 
one  set  of  costs  between  th^;  and  so  tiie 
person  entitled  to  a  share,  and  all  his  incum- 
brancers, have  but  one  set  of  costs,  which  ia 
payable  to  the  first  incumbrancer.  lb. 

Ckvtrustees,  being  made  defendants  in  a  suit, 
may  sever  In  their  defence,  where  relief  is  sought 
agadnst  the  one  in  a  matter  with  which  the  other 
has  nothing  to  do.  Pinee  v.  Beattie,  9  Jar.  (N.8.) 
1119  ;  9  L.  T,  316 ;  II  W.  B.  979. 

The  rule  that  where  a  joint  fiduciary  character 
exists,  a  joint  defence  shonld  be  always  adopted, 
is  too  general.  It  does  not  apply  -where  the 
joint  forties  are  liable  to  account,  and  inoifr 
responsibility,  Meade  v.  Sparks,  1  Moll.  8. 

where  the  bills  was  dismissed  with  costs,  the 
court  referred  to  the  master  to  -inquire  whether 
it  was  necessary  for  parties,  trustees,  and  the 
cestui  que  trust,  appearing  by  the  same  solicitor, 
to  file  BMiarate  answos.  Woodt  t.  Woodi,  K 
Haze,  339. 

—  Delation  of  Atttliority.]— An  action  to 
set  aside  a  sale  of  a  life  interest  to  the  defendants 
on  the  ground  of  fraud  was  dismissed  by  the 
House  of  Lords  with  costs  (11  App.  Cas.  232), 
and  their  lordships  directed  that  the  taxing- 
master  should  consider  whether  any  <d  the  de- 
fendants who  appeared  separately  had  saffident 
reason  tor  severing  in  their  defences,  and  if  and 
in  so  far  as  It  shcnild  appear  they  had  not,  the 
taxing-master  was  to  allow  only  one  set  of  costs, 
or  only  as  many  sets  of  coats  as  he  should  think 
rig^t.  The  ta:dng-master  allowed  a  separate  set 
of  costs  to  each  of  the  six  defendants,  tnl^  having 
all  wpeared  s^rately  :-^eld,  that  the  Hoose 
ot  Li»ds  bad  delegated  tbe  deoMon  of  the 
question  as  to  how  many  sets  of  costs  should  oe 
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allowed  to  the  taxing-master,  and,  unless  it  was 
shown  that  he  had  not  exercised  his  discretion, 
his  decision  could  not  be  appealed  from.  Bo$to«ll 
Y.  Coakt,  36  Cb.  D.  444  ;  08  L.  T.  97  ;  86  W.  B. 
209— C.  A. 

  Separate  Taxationi.] — Where  there  are 

several  defendanta  who  defend  separately,  and 
obtain  a  verdict  generally,  the  coBts  of  aU  need 
not  be  taxed  at  the  same  time.  Brwfttrd  v. 
Oriffin,  20  L.  J.,  Ex.  287. 

In  an  action  against  several  defendants,  who 
had  pleaded,  the  plaintiff  obtained  an  order  to 
strike  out  the  names  of  some  of  the  defendants 
on  payment  costs,  the  defendants  whose 
names  remained  having  liberty  to  plead  de  novo. 
The  master  allowed  the  defendants  whose 
names  remained  the  costs  of  the  day  only, 
l^e  defendants  sabseqnently  pleaded,  paying 
money  into  court,  which  was  accepted ;  and  the 
master  taxed  the  plaintiff  his  costs,  not  allowing 
faim  the  costs  incurred  subaeqaently  to  the  former 
pleas : — Held,  that  the  successive  taxations  by 
the  master  were  right,  and  that  the  defendants 
were  further  entitled  to  the  costs  <rf  the  former 

Sleas.  Jachton  v.  Nunn,  S  Q.  ft  D.  543  ;  4  Q.  B. 
)9  ;  7  Jnr.  846. 

Jndgnunti  agaiait  wnm  DsfsiuUiLti.]— Three 

defen<^Ats,  being  sued  for  assault  and  false  im- 
prisonment, appeared  by  the  same  attorney,  bat 
severed  in  pleading.  The  same  evidence  was 
adduced  for  all,  with  the  exception  of  one 
witness,  who  was  called  for  one  of  them 
separately ;  that  one  being  acquitted,  the  master 
taxed  him  40a.  costs  only  : — Held,  that  he  was 
entitled  to  recover  from  the  plaintiff  his  aliquot 
proportion  of  the  costs  incurred  by  the  three  on 
their  joint  retainer,  as  well  as  the  costs  he  bad 
separately  incurred,  on  satisfying;  the  master  that 
he  was  not  indemnified  \>j  the  other  defendants. 
&riJUh9  T.  tynettOH,  2  Tyr.  757. 

Where  there  are  several  defendants,  and  a 
verdict  passes  against  some  and  for  others,  the 
latter  are  entitled  to  their  aliquot  proportion  of 
the  whole  costs  incurred,  and  not  merwy  to  40*. 
each.  Griffith  v.  Jotutt,  4  D.  P.  C.  159;  2  C. 
H.  Sl  R.  333  ;  1  Gale,  254  ;  5  Tyr.  1092  ;  6  L.  J., 
EX.2S7. 

When  two  defendants  in  trespass  sever  in 
pl^iding,  but  plead  the  same  pleas,  all  going  to 
the  whole  action,  and  one  succeeds  upon  one 
issue,  and  the  other  fails  upon  all  the  issues,  the 
successful  defendant  is  entitled  not  imly  to  his 
separate  costs  of  the  issne  on  which  he  has  sue* 
ceeded,  bat  to  an  aliqaot  part  of  the  joint  costs, 
unless  the  master  is  satisfied  that,  by  reason  of 
special  circumstances,  less  ought  to  be  allowed. 
Oawbrrll  v.  Falmouth  CEarl),  5  A.  ft  E.  409  ;  2 
H.  &  W.  287  ;  6  N.  i  M.  859  ;  B  L.  J.,  K.  B.  253. 

The  defendants  in  such  a  case  having  appeared 
by  separate  attorneys  and  counsel,  but  toe  at- 
torneys being  members  of  the  same  firm,  and  the 
briefs  and  evidence  substantially  the  same,  the 
master  taxed  the  costs  as  if  the  parties  had  ap- 
pearol  by  the  same  attorney  : — Meld,  that  the 
taxation  in  that  respect  could  not  be  disturbed. 

In  an  action  of  trespass  against  two  defendants, 
ihey  pleaded  by  different  attorneys,  but  appeare*! 
by  the  same  counsel,  and  a  verdict  was  fouml  for 
one,  and  against  the  other: — Held,  that  the  de- 
fendant who  obtained  a  verdict  was  only  entitled 
to  half  the  costs  of  trial,  counsel's  fees,  &c. 
BaHhdmeto  v.  Stntnt,  7  D.  P.  C.  808  ;  6  M.  & 
W.  387  ;  5  L.  J..  Ex.  260 ;  S  Jnr.  753. 


Where  several  defendants  are  saed  in  trespass, 
and  a  verdict  is  found  for  the  plaintiff  on  someof 
the  issues  against  some  of  the  defendants,  and 
against  him  on  all  other  issues,  the  plaintiff  is 
entitled  to  the  balance  only  of  the  costs,  after 
deduction  of  all  the  costs  of  all  the  defendants. 
StarliM  V.  £iums  or  Ctnuint,  8  D.  P.  C.  783 ; 

2  C.  M.  ft  B.  445  ;  1  Qale.  169 ;  5  Tyr.  823  ;  4 
L.  J.,  Ex.  223. 

Where  there  are  several  defendants,  and  one 
alone  employs  an  attorney  for  all,  the  others  an 
not  entitled  to  claim  any  costs.  lb, 

 Setoff  of  Oolti.] — In  trenass,  fonr  de- 
fendants pleaded  separate  pleas  oy  the  same 
attorney  ;  one,  the  general  issue  and  a  jostifica- 
tion,  upon  both  of  which  he  was  found  guilty ; 
another,  similar  pleas,  but  was  only  found  goilty 
on  the  general  issue ;  and  the  two  others,  the 
general  issue  imly,  npon  which  they  were 
acquitted : — Held,  tb&t  the  coats  payaUe  to  the 
three  last  mig^t  be  set-off  agunst  the  costs 
which  the  plaintiff  was  entitled  to  recover  from 
the  first.    Lee  t.  Kendall,  6  N.  ft  M.  340 ; 

3  A.  ft  E.  707 ;  1  H.  ft  W.  316 ;  6  L.  J.,  K.  a 
19. 

Where,  in  trespass,  there  were  three  defen- 
dants, who  appealed  by  the  same  attorney,  and 
pleaded  join^,  and  at  the  trial  one  of  them  was 
acquitted  : — Held,  that  the  defendants'  attorney 
was  entitled  to  have  one-third  of  his  general  biU 
of  costs  against  the  three  set-off  against  the 
amount  of  the  plaintiff's  bill :  and  unless  there 
were  some  special  drcnmstances  in  the  cases, 
the  master  was  bound  to  adopt  this  principle  of 
taxation.   Nornnan  v.  Climentony  1  D.  (8.8.)  718 ; 

4  Scott  CN.a)  735  ;  4  Man.  ft  G.  243  ;  II  L.  J., 
C.  P.  191.   Cp.  cases,  post,  col.  842. 

Bill  diamisssd — Soma  Oefsi^aati*  Costs  only.] 
— When  a  bill  was  dismissed  without  costs  as 
against  the  principal  defendant,  the  costs  of  the 
defendants  who  in  their  official  capacity  had 
been  made  mrties  were  ordered  to  be  paid  by  the 
plaintiff,  kali*  v.  Dryden,  18  L.  T.  649  ;  16 
W.  K.  837. 

JndgmsBt  wainst  Defendants— 4!ottB  of  Sepa- 
rate Pleading.] — In  an  action  of  tortagainst  two 

defendants  they  pleaded  jointly  payment  into 
court  only.  The  plaintiff  replied,  denying  the 
sufficiency  of  the  payment.  One  of  the  de- 
fendants then  obtained  leave  to  amend  his 
defence,  and  added  an  alternative  separate 
defence,  denying  any  liability  to  the  plaintiK 
At  the  trial  a  verdict  was  found  against  bc^th 
defendants  for  an  amount  beyond  the  sum  paid 
into  conrt,  and  judgment  was  entered  for  the 
plaintiff  for  that  amount,  with  costs  to  be 
taxed : — Held,  by  Lord  Esher,  H.R.,  aflSimiug 
the  jnc^eat  ot  the  Queen's  Bench  Division, 
that  the  defendant  who  delivered  the  separate 
defence  was  alone  liable  for  the  costs  occasioned 
to  the  plaintiff  by  and  in  consequence  of  the 
separate  pleading,  and  that  the  other  defendant 
was  not  liable  for  those  costs.  By  Fry,  L.J., 
dissenting,  that  both  defendants  were  joinUy 
and  severally  liaUe  for  all  t^e  costs  of  thie 
action.  Stumm  or  Shumm  v.  Dixon,  68  1^  J., 
Q.  B.  183  ;  22  Q.  B.  D.  529  ;  60  L.  T.  660  ;  37 
W.  R.  457  ;  53  J.  P.  500— C.  A. 

In  a  suit  for  account  of  tithes,  the  court,  in 
decreeing  an  account  and  payment,  may  b{^iot- 
tion  the  costs,  where  the  defendants  have  several 
defences.  But  where  there  is  a  'y?*"'nfflm  deienoe. 
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the  coBts  must  be  Mid  \n  the  defendants 
.generally.   EtdaUe  t.  Pgaeeei,  1  Johns,  216. 

 In  ^ectment.] — Three  ejectments  brought 

-against  a  landlord  and  his  two  tenants  were  con- 
«wdated,  the  ejectment  against  cue  tenant  (a 
jMiaper)  to  abide  the  event  of  the  other,  on  the 
plaintiff  obtaining  judgment  the  landlord  was 
■ordered  to  pay  the  cost*.  Thru*U>ut  d.  Jimet  v. 
Sk4^<m,  10  B.  &  C.  no. 

Where  one  defendant  has  appeared  separately 
»nd  limited  his  defence  to  part  of  the  lands 
claimed  he  is  liable  for  the  whole  costs  unless  he 
Jias  confessed  the  claimant's  tiUe.  JnhAAon  v. 
mUt,  37  L.  J.,  G.  P.  67  ;  L.  B.  8  C.  F.  23  ;  17 
L.  T.  21S  ;  16  W.  B.  132. 

FayiiMnt  to  one  Defendant  not  Payment  tD 
•thar.] — Where  judgment  against  two  defen- 
dants in  a  joint  action  of  contract  against  both  Is 
set  aside,  at  the  instance  of  the  defendant  A.  only, 
for  irr^Iarity,  with  costs  (there  being  no  rale 
to  plead),  and  the  costs  are  paid  to  the  other 
•defendant  B.,  such  payment  is  no  answer  to  the 
demand  of  A.  upon  the  allocatur.  Skotoler  y. 
Staak«$,2  D.  IcL.  2;  13  L.  J.,  Q.  B.  280  ;  6  Jar. 
449. 

C»-I>0liaBdanft  Goats  paid  by  Beftadaat  direot 
«ad  not  by  Plaintiff.  1 — In  cases  where,  under 
the  old  practice  in  Chancery,  the  court  would 
have  ordered  the  plaintiff  to  pay  the  costs  of  one 
defendant  and  have  them  over  against  another 
defendant,  an  order  will  now  be  made  at  once 
for  one  defendant  to  pay  them  to  the  other. 
Rudou)  T.  Great  Britain  Mutual  Life  Aaturaiice 
JSoeiety,  60  L.  J.,  Ch.  604 ;  17  Ch.  D.  600  ;  44 
X.  T.  688  ;  29  W.  R.  585— C.  A- 

A  ctecree  for  specific  performance  of  a  contract 
faaving  been  made  against  two  defendants  in  a 
«Tiit  whi<di  had  been  rendered  necessary  chiefly 
by  the  misconduct  of  one  of  them : — Held, 
that  as  between  the  two  defendants  the  costs 
ordered  to  be  paid  by  both  of  them  to  the  plain- 
tiff ought  to  be  borne  by  the  defendant  T.,  and 
that  the  other  defendant  should  have  liberty  to 
apply  in  chambera  as  to  the  payment  to  him  by 
T.  of  such  costs.  Wilton  v.  Thomson,  44  L.  J., 
Ch.  527  ;  L.  E.  20  Kq.  469  ;  23  W.  B.  744. 

Defendants,  who  by  persisting  in  an  unfounded 
4}efence,  have  caused  the  suit  to  be  proceeded 
■with  may  be  decreed  to  pay  the  costs  of  their 
-codefenclants  and  of  the  plaintiff,  so  far  as  the 
suit  was  properly  constituted.  Glynn  v.  Loeke, 
■2  Con.  ft  L.  21  i  8  Dr.  ft  War.  11 ;  S  Ir.  Bq. 
Ji  61. 

Costs  against  Individual  Kunbers  of  Oorpora- 

Hon.}— The  corporation  of  Dublin  desired  to 
-change  the  name  of  a  street ;  in  an  action  by 
hooBebolders  for  an  injunction  to  restrain  the 
Cfoporation  from  effecting  the  change : — Held, 
that  the  corporation  were  not  empowered  to 
Alter  the  name  where  such  alteration  would  be 
injurious  to  the  householders,  and  costs  were 
awarded  against  certain  members  of  the  coqiom- 
tion  who  had  taken  an  active  part  in  passing  the 
resolution  to  effect  the  intended  change,  and 
who  had  been  named  special  defendants  in  the 
.action.  Andertoni.  J)iminCorporation,  15  L.  R., 
It.  410. 

Body  against  whom  prohibition  songbt — Two 
Sets  of  Costs.] — The  Local  Oovemment  Board 
cnovcd  to  dischai^  a  conditional  order  for  a 


prohibition  obtained  against  them  1^  the  Kings- 
town commissioners  to  prohibit  them  from  con- 
ducting an  inquiry  as  to  the  propriety  of  making 
certain  provisional  orders.  The  Dublin  corpora- 
tion had  presented  a  memorial  on  which  the 
inquiry  was  founded,  prajring  that  the  boazd 
would  order  certain  local  acts  to  be  amended 
Held,  that  as  the  board  had  no  power  to  do 
what  the  corporation  asked,  as  they  were  acting 
in  a  quasi  legislative  capacity,  and  prohibition 
would  not  lie  against  them  ;  and  as  they  were 
justified  in  coming  before  the  court  to  obtain  a 
decision  as  to  their  powers,  costs  must  be  granted 
them  against  both  the  corporation  and  the  com- 
missioners. KingatouM  Qmmisgienerf,  Evparte^ 
Local  GoveriiBumt  Board,  In  m,  16  L.  B.,  Ir. 
150. 

Joindsr  of  Parties  for  the  pnrposo  of  Costs.]— 

A  vestry  incorporated  under  the  Metropolie 
Management  Act,  1855,  having  resolved  to  incnr 
certain  unauthorised  expenditure,  an  action  for 
an  injunction  was  commenced  by  the  attorney- 
general,  at  the  relation  of  a  ratepayer,  against  the 
vestry  and  the  movers  and  seconders  of  the  reso- 
lution passed  by  the  vestry,  and  some  of  their 
sapporteis.  On  motion  on  which  the  individual 
defendants  were  unrepresented,  the  vestry  con- 
sents! to  a  perpetual  injunction  without  costs, 
and  the  plainti&  then  moved  for  judgment 
against  the  individual  defendants  in  default  of 
pleadings,  and  aske<l  tfiat  they  might  be  ordered 
to  pay  the  costs  of  the  action.  The  statement 
of  claim  did  not  ask  for  costs  against  the  Testnr : 
— Held,  that  it  was  irregular  to  make  the  indi- 
vidual members  of  the  vestry  d^endants  for  the 
sole  porpOBc  of  making  them  pay  costs,  and  that 
as  no  costs  were  asked  against  the  vestry  there 
was  no  necessity  for  an  indemnity  to  the  vestry 
from  costs  occasioned  to  it  by  the  <  individnid 
defendante  having  led  the  vestry  astray  and 
that  the  action  mast  therefore  be  dismiwed  as 
against  the  individual  dcfcudimts,  but  without 
costs  on  either  aide.    Att.-Gcn.  v.  Sermondtey 

Vestry,  51  L.  J.,  Ch.  848 ;  46  L.  T.  852 ;  30 
W.  R.  872.  ASirmed,  52  L.  J.,  Ch.  667  ;  23  Ch. 

D.  60  ;  48  L.  T.  446  ;  31  W.  B.  463  ;  47  J.  P. 
453— a  A. 

3.  COKTBIBDTIOH  BETWBBN  Co-DeFENDAHTB. 

How  Obtained.]— Where  co-defendants  are 
decreed  to  pay  costs  of  an  action,  one  co-defen- 
dant cannot,  by  an  independent  proceeding, 
obtain  COTitributioa  in  reflect  of  such  ooeta 
against  the  other.  Xiddleweek  v.  Deardy,  60 
L.  J.,  Oh.  777 ;  18  Ch,  D.  236  ;  45  L.  T.  404  ;  80 
W.  a  46. 

The  costs  of  all  parties  liable  to  make  a  con- 
tribution should  be  added  together  and  borne  by 
them  in  proportion  to  the  shares  in  which  ttiej 
are  bound  to  contribute.   Metu  y,  Sparrmc, 
L.  T.  1S4  ;  18  W.  B.  400. 

Where  two  defendants  were  sued  for  tithes, 
and  one  made  default,  the  conrt  decreed  the 
whole  costs  against  the  other,  and  left  hhn  to 
get  the  contribution  as  be  could.  Lloyd  t. 
.\facku)ortk,  Bunb.  138. 

Where  one  of  several  oo-defendants  In  a  tithe 
cause,  wherein  a  general  decree  for  costs  had 
been  made,  sarvived  the  rest,  the  conrt  refused 
to  order  the  costs  to  be  apportioned  so  as  to 
relieve  the  survivor  from  the  whole  of  them. 
Midtel  V.  Sullen,  6  Price,  87. 

Under  a  joint  order  for  costs,  one  party 


Digitized  by 


728 


COSTS— ParttM, 


Payment  to  or  by* 


724. 


absconded,  and  was  never  served  ;  a  proceedinf; 
against  the  other  good.  £i$hop,  Ex  parte,  8 
Tea.  3S3. 

In  what  eaiei.] — Where  the  some  solicitor  acts 
for  executor,  and  the  other  co^cfendants,  the 
estate  will  be  charged  in  respect  of  the  executor's 
costs,  only  with  tut  proportion  of  the  som  due 
to  the  solicitor  from  his  cUenta  which  the  eze- 
cntor,  88  between  himself  and  the  co-defendants, 
ought  to  bear.  Sdrmar  T.  JBdrrit,  I  Bnss.  156  ; 
26  K.  B.  20. 

Where  a  bill  was  filed  by  a  judgment  creditor 
against  three  penoos  as  devisees  of  certain  lands, 
l^ble  to  the  jndgmoit  debt : — Held,  that  one  of 
.  the  defendants,  who  had  paid  his  portion  of  the 
debt  before  the  filing  of  the  bill,  was  entitled  to 
his  costs,  as  against  his  co-defendants,  by  whose 
de£ault  the  suit  was  rendered  necessaiy.  BaU$ 
V.Mrby,  1  Ir.  Eq.  R.  116. 

One  of  the  several  cestnis  gne  tmstent  of 
a  fund  charged  npon  land,  filed  a  bill  against 
the  owners  of  the  estate,  the  other  cestnis  que 
tmstent,  and  the  trustees  (who  had  refused  to 
act),  to  raise  its  amount,  and  for  payment 
thweof  to  the  persons  entitled  : — Held,  that  the 
suit  being  for  the  benefit  of  all  the  cestnis  que 
tmstent  Uiey  were  bound  to  contribute,  in  pro- 
portion to  their  shares,  to  the  difference  be- 
tween the  taxed  costs  between  party  and  party, 
and  the  plaintiff's  costs  of  suit,  taxed  as  If  he 

were  the  trustee  of  the  fund.   Baggt  v.  ,  3 

Ir.  Eq.  B.  494. 

Persons  being  churchwardens,  overseers,  and 
trustees  of  the  poor,  directed,  in  consequence  of 
a  restdntlon  of  the  vestry,  a  prosecution  to  be 
InstitDted  against  certain  persons  accused  of 
having  concurred  in  the  misapplication  of 
parochial  moneys.  One  of  them,  having  been 
compelled  to  pay  the  bill  of  costs  of  the  attorney 
eraplojed  in  tne  prosecution,  is  entitled  to  con- 
triration  from  t^e  others.  WrighUon  v.  Matter' 
MM,  5  L.  J.  (0.8.)  Ch.  14. 

'  Where  a  decree  has  been  had  against  several 
defendants  with  costs,  and  one  of  them  has  been 
compellel  to  pay  the  whole  costs,  the  court  will, 
by  consent,  decree  contribution  between  the  co- 
defendants  on  motion  in  the  same  suit.  Pitt  v. 
Bomer,  1  Y.  &  CoU.  C.  C.  670  ;  6  Jur.  636. 

In  a  suit  for  the  recovery  of  tithe  composition, 
there  was  a  decree  for  the  plaintiff,  with  costs. 
The  plaintiff  levied  the  full  amount  of  the  costs 
off  one  of  the  defendants  : — Held,  that  the  de- 
fendant was  entitled  to  contribution  from  his 
co-defendants  ;  and  that  the  court  would  compel 
payment  of  such  contribution  summary  order. 
haplf  T.  Staitk,  6  Ir.  Eq.  B.  211. 

Semble,  tme  of  the  co-defendanta  having  died 
after  the  costs  were  taxed,  the  other  co-uefen- 
duita  were  not  bound  to  contribute  in  a  greater 
proportion  than  if  he  were  living.  lb. 
■  ■  A  decree  against  several  for  payment  of  costs 
is  joint  and  several,  but  the  costs  given  by  it  are 
in  the  nature  of  a  debt,  and  therefore  there  must 
be  contribution  between  the  parties  liable. 
BuUin  (Arekbiihop)  v.  Trivileston  (.Lord),  13 
Ir.  Eq.  B.  98. 

In  a  suit  where  the  plaintiff  and  defendants 
are  members  of  a  clnb,  the  plaintiff  cannot  be 
made  to  coutribnte  to  the  dtfencbuts*  coats. 
Murv»^  T.  BtekwUh,  4  N.  B.  368. 

4.  Waht  op  Pabtibs. 
When  the  hearing  of  an  action  is  adjooni«d  io 


order  to  allow  parties  to  be  added,  the  party 
who  applies  for  the  adjonrnment  must  pay  ah 
the  costs  incurred  by  the  action  having  been  in 
the  paper  for  hearing,  and  not  merely  a  fixedi 
sum  for  costs  of  the  day.  LyddU  v.  Martiwum,  & 
Ch.  D.  780 ;  37  L.  T.  69  ;  26  W.  B.  866. 

Objecti(Hi  for  want  of  parties  not  being  taken, 
till  hearing,  defendant  generally  does  not  get 
costs ;  bnt  where  the  defrat  of  parties  was  very 
gross  and  obvious,  plaintiff  was  ordered  to  pay- 
the  costs  ti.  the  day.  Keating  Seating,  1 
MolL  218. 

Cause  on  hearing  ordered  to  stand  over  for 
want  of  parties ;  defendant  not  allowed  costs  of 
day  because  answer  did  not  state  objection. 
MttehsU  r.  BaUeify  8  Madd.  61. 

Where  a  respondent  talces  a  formal  objection 
to  a  petition  for  want  of  parties,  and  the  petition, 
is  for  that  cause  ordered  to  stand  over,  the  costs 
of  the  day  are  in  the  discretion  of  the  court. 
Thempton,  Ete  parte,  Eeroyd,  1%  re,  S  Deac.  &. 
C.  612  ;  1  Mont  ft  Ayr.  313,  324. 

Where  a  canse  Is  ordered  to  stand  Ofver  for 
want  of  parties,  the  plaiuti^  it  seems,  ta  boancL 
to  pay  tbe  costs  of  the  day.  BUI  t.  Kirwau^ 
Jac  163. 

When  at  hearing  of  cause,  objection  is  taken, 
for  want  of  parties,  court  should  order  cause  to- 
stand  over,  with  liberty  to  amend  bill  by  adding 
parties ;  plaintiff  paying  ooets.  Oreen  t.  Poole, 
fi  Bro.  P.  C.  604. 

Where  a  defect  of  parties,  not  suggested  by- 
the  answer  nor  insisted  upon  by  the  def  endante- 
at  the  hearing,  rendered  it  necessary  that  the- 
cause  should  stand  over  for  the  purpose  of: 
amending  the  record  adding  parties;  tbe  de- 
fendants were  held  entitled  to  the  costs  of  the 
day.  Att-Oen.  v.  BUI,  3  MyL  &  C.  247.  8.  P.^ 
Lotjory  v.  JVHcjl,  9  Sim.  104  ;  7  L.  J.,  Ch.  158. 

Objection  for  want  of  parties  not  beii^  taken 
till  hearing,  defendant  docs  not  get  his  costs. 
CoHrt  V.  Jeffery,  I  Sim.  &  8.  106. 

Where  a  cause  was  ordered  to  stand  over  for 
want  of  parties,  with  liberty  to  amend,  the  de- 
fendants, not  having  taken  the  objection  1^  their- 
answer,  were  refused  the  costs  of  the  day.  Wil^ 
ton  V.  Brovffhton,  7  L.  J.,  Ch.  120. 

Defendants  adioitted  by  their  answer  that  alL 
persons  interested  were  parties  to  the  suit,  and 
at  the  hearing  objected  for  want  of  parties,  and 
the  objection  prevailed : — Held,  that  having- 
misled  the  plaintiff,  they  ought  to  pay  him  the- 
coets  of  the  day.  Price  v.  Berringtrnt,  2  Beav,  285, 

Where  the  court  sees  that  a  suit  cannot 
effectually  be  brought  to  a  hearing  withoat 
certain  parties,  it  will  visit  the  costs  arising 
from  the  defect  of  parties  upon  ihe  party  by 
whom  the  defect  was  occasioned,  whether  the 
objection  for  want  of  parties  be  taken  by  the 
answer  or  not  Batleji  t.  itowiett ,  8  T.  Coll. 
469  ;  3  Jar.  844. 

Where  a  defect  of  parties  appears  upon  the- 
bill,  costs  of  the  day  will  be  allowed  to  the  defen- 
dant, at  the  hearing,  althouf^  he  has  not  taJien 
the  objection  by  his  answer.  Purze  v.  Sharweod,, 
5  Myl.  &  C.  96. 

Objection  for  want  of  parties  raised  by  answer., 
and  those  parties  added  to  the  suit  by  amended 
bill,  but  not  aenrod,  being  out  oi  the  jurisdiction. 
On  objection  taken  at  the  hearing :— Objectian 
allowed,  and  costs  ot  the  day  given,  '  on  the- 
ground  that  the  objection  was  raised  by  the- 
answer,  and  the  old  practice  in  that  respect  re- 
mained  unaltered.  Moodie  v.  Bannitter,  1  Eq. 
Bep.  180  ;  17  Jur.  520  :  1  W.  B.  4n\ 
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Where  an  objection  for  want  of  parties  is  not 
taken  by  answer  or  affidaTit,  the  coets  of  the  day 
will  not  be  allowed,  although  suoh  objectioa  is 
taken  sncoessfully  at  the  hearing.  Cow  v. 
Stephen,  2  N.  R.  506  ;  9  Jur.  (ka)  1144  :  8  L. 
T.  721;  U  W.  B.929. 

When  it  ia  plain  on  the  faoe  of  the  bill  that  a 
■nit  ia  defective  for  want  of  parties,  a  defendant 
raising  the  objection  at  the  hearing  is  entitled  to 
the  costs  of  the  day,  although  he  may  not  have 
taken  the  objectioa  by  his  answer.  Soioi^l  v. 
MorrU,4R  L.  J.,  Ch.  97  ;  L.  B.  17  Bq.  20 ;  2»  L. 
T.446  ;  32W.B.67. 

6.  MtSJOIHDBB  or  FABTIE8. 

Defnidants.1 — Where  one  or  two  defendants 
in  an  action  oc  contract  is  stmck  out  of  the  record 
at  the  trial,  and  the  plaintiff  obtains  a  verdict 
against  the  other,  the  ordinary  conise  of  taxation 
is,  to  tax  the  whole  costs  <tf  the  action  on  each 
side,  and  deduct  tnmi  the  plaintiff's  costs  a 
moiety  of  the  coets  of  the  defence  ;  by  analc^ 
to  the  old  rule  in  the  case  of  the  acquittal  of  one 
of  two  defendants  In  an  action  of  tort.  Bedtoay 
V.  Wehher,  13  C.  B.  (N.a)  264  ;  32  L.  J.,  C.  P.  84 ; 
7  L.  T.  385. 

Bxtra  costs  occasitHied  by  an  Infant  being  made 
a  defendant,  who  oo^t  to  have  been  made  a 
plaintiff,  not  allowed.  HoiMng  t.  NiehotU,  1  Y. 
ft  CoU.  C.  C.  478  ;  11  L.  J.,  Ch.  230  ;  6  Jnr.  386. 

The  judge  having  at  the  trial  substituted  for 
the  defendant  on  the  record  the  name  of  the 
peiBon  really  intended  to  be  sued,  and  directed 
a  verdict  to  be  entered  for  the  plaintiff  against 
him ;  the  court  loosed  to  cider  a  Terdict  to  be 
entered  for  the  defendant  named  originally  on 
the  record,  for  the  purpose  of  enabling  him  to 
get  costs,  there  being  suspicion  of  collusion. 
I'odmore  v.  Schmidt,  17  0.  B.  (KJ.)  725. 

Plaintiff  decreed  to  pay  the  costs  of  a  certifi- 
cated bankrupt  who  had  been  made  a  defendant 
to  the  suit.   Paimdl  v.  SurUjf,  3  CtXL  241. 

Plaintiff  decreed  to  pay,  out  <A  a  fond  re- 
covered from  persons  who  had  acquired  it  by 
a  breach  of  trust,  the  extra  cost  occasioned  by 
making  a  party  a  defendant  instead  of  a  co- 
plaintiff  to  a  bUl  of  revivor.  lb. 

yiatttifli— HUM  fur  OltJsetion.— The  proper 
time  for  objecting  to  unnecessary  parties  is  at 
the  first  hearing.  If  the  defendant,  the  mort- 
gagor, neglects  to  do  so  then,  he  must  pay  the 
(XietB  of  such  parties.  Wehh  v.  Bletsingtm  (Lord), 
1MOIL74. 

  TiiJnt»iity_«»»«i<^  ]_-Whft»  cause  at 

itsaue  one  plaintiff  applied  to  nave  name  struck 
oat  of  bill,  on  groond  that  he  knew  not  of  its  in- 
sertion, defendant  ot^ected,  he  being  only  plain- 
tiff of  abiUty  to  pay  costs.  Objection  gooo,  and 
application  refused ;  but  solicitor,  who  inserted 
nlaintiff'a  name,  ordered  to  indemnify  him. 
litterton  v.  Otborne,  Dick.  860. 

Although  the  name  of  one  at  the  plaintifbwas 
made  nse  of  withouti  his  authority,  yet  he  must 
remain  liable  to  the  costs  of  the  suit,  and  must 
recover  from  the  solicitor  any  expense  he  may  be 
nat  to  on  that  account.  Dvndaa  v.  Ihttent,  2 
Cox,  286.   S.  P.,  Stuekey,  Ho  parte,  id.  283. 

A  bill  being  diamiBsed  with  costs,  a  person  who 
was  made  a  co-plaintlfl,  without  his  authority  or 
knowledge,  is  liable  for  the  costs  to  the  defen- 
dant, but  is  entitled  to  be  indemnified  by  the 
wdicitor.   Wade  v.  StmleM*  I  Jac  ft  . Walk.  674. 


A  person  named  a  trustee  without  his  know- 
ledge, uid  in  that  character  a  party  to  the  soit, 
havii^  never  accepted  the  trusts,  is  mtitled  to 
his  oosfB  as  between  solicitor  and  clloit.  Shrrratt 
V.  Sntley,  I  Rufis.&:  M.  656. 

Costs  application  by  married  women  not  a 
party  in  the  cause  in  her  own  name,  given  against 
the  solicitor  serving  the  notice.  Betagk  v.  BtirJie, 
2  Moll.  384.   See  ww  Order  XVI.  r.  11. 

Solicitor  aoting  without  Authority.]— Sfe* 
Pbaotiob  (PabtibB)— Solioitob. 

6.  In  Pabticulab  Oases. 
Inutse  in  Bankruptey.j— ^  Bakebtjftot. 
Solleltor.]— BoLicrroB. 
Third  Partisi.]— S'w  Pkaotiok. 
Xxseaton.]— 00  Ezboutob  aitd  Admivib- 

TRATOB. 

Inints.]— iSus  Iks-aht. 

Liquidator.]— Sle*  Company. 

Karriad  Wom»n.]~Seti  Husband  and  Wivr- 

Wltnsssss.] — See  Etidbncb. 

MartgagM.']—See  Hobtoaob. 

Attomey-Oeiural.]— ^  Cbows. 

Crown.] — See  Crown. 

Sheriff.] — See  Suehiff. 

TniBtees.]— Tbvbt  and  Tbvsteb. 

In  FonB&  Fa^eris,]— jS»  Pbaotiob  (PaB^ 
TIES). 


P.  8EVER4L  ISSUES. 

I.  Since  Jvdioatube  acts. 

See  Otd.  LXV.  r.  2. 

"Bmt"  toibeiMd  IHstribnttTaly.]— When  iir 
the  same  action  the  plaintiff  obtains  a  verdict 
and  judgment  as  to  one  cause  of  action,  and  the 
defendant  obtains  a  verdict  and  judgment  as  tO' 
other  and '  distinct  causes  of  action,  the  word 
"  event "  in  Ord.  LV.  r.  1,  is  to  be  read  distribu- 
tively,  and  the  defendant  is  entitled  to  tax  hi» 
costs  of  the  issues  found  for  him,  provided  no 
order  otherwise  is  made  by  the  judge  who  tried 
the  cause  or  the  court.  Rule  62  of  Rules  of 
Hilai7  Term,  1853,  is  repealed  by  s.  33  of  the 
Judicatore  Act,  1876.  Myerer.  D^friM,  49  L.  J., 
Ex.  266  ;  6  Ex.  D.  180  ;  42  L.  T.  137  ;  28  W.  H. 
406— C.  A. 

Where,  in  an  action  for  the  recovery  of  land, 
the  plaintiff  has  succeeded  as  to  oertain  definite 
closes,  and  the  defendant  has  suoceedcd  as  to 
other  closes,  although  there  was  only  one  demise, 
the  verdict  is  to  be  entered  distributively,  and 
the  case  treated  as  if  there  were  separate  issues. 
The  plaintiff  ^retore  will  get  the  general  costs 
of  the  action  and  the  costs  ol  the  issues  found  for 
him,  and  the  defendant  the  costs  of  those  issacs 
on  which  he  was  successful.  Jinum  t.  CitHing^ 
63  L.  J.,  Q.  B.  373;  13  Q.  B.  P.262  ;  60  L.  X 
849  ;  32  W.  B.  661— C.  A. 
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Plaintiff  inoeeedin^  on  part  of  Claim — Appor- 
tionment of  Oofti.] — Id  an  action  to  recover  the 
|>rice  of  work  done  in  and  about  a  hoose  the 
plaintiff  claimed  for  three  dtatinct  items  of  work 

and  recovered  a  sum  of  HI.  in  respect  of  one  of 
the  items.  An  order  was  thereapon  made  "  that 
the  plaintiff  recover  against  the  defendant  such 
costs  as  one  of  the  masters  may  find  that  he  has 
Tightly  incnrred  in  recovering  the  above  amount 
to  be  taxed ;  and  that  the  defendants  recover 
Against  the  plaintiff  snoh  oosts  as  they  have 
rightly  incurred  in  defending  themselves  on  those 
points  on  which  they  have  succeeded  to  be  also 
taxed  : " — Held,  that  upon  the  true  construction 
<of  the  order  the  plaintiff  was  entitled  upon 
taxation  to  be  allowed  the  general  costs  of  the 
•cause,  raioluding  only  such  eosta  as  were  applic- 
able CTclnsively  to  the  two  itema  on  which  he 
failed,  and  that  the  defendants  were  entitled  to 
be  allowed  such  costs  only  as  were  incnrred 
«xoluBiTely  with  respect  to  the  two  items  on 
which  their  defence  was  successful.  Sparrow  v. 
Sill,  50  L.  J.,  Q.  B.  676 ;  8  Q.  B.  D.  479  ;  44 
L.  T.  917  J  29  W.  R.  705—0.  A. 

 ObaaOflTyDiTisioiL] — The  practice  in  the 

taxing-master's  office  with  rejgard  to  the  appor- 
tionmentof  the  costs  of  an  action  in  the  chancery 
'division,  where  each  party  is  partially  successful 
at  the  trial,  is  settled  according  to  the  form  of 
<}rder  in  KtUgJlt  v.  PurtseU  (49  L.  J.,  Ch.  130). 
Jenkini  v.  Jaehttm,  60  L.  J.,  Ch.  206 ;  [18911 1 
Ch.  89  ;  63  L.  T.  688  ;  39  W.  E.  242— C.  A. 

A  plaintiff  claiming  an  injunction  in  respect 
-of  three  separate  snbjecta  of  complaint,  suc- 
ceeded as  to  one,  but  failed  as  to  the  remainder. 
By  the  order,  taxation  was  directed  to  the  costs 
-of  the  defendant  of  so  much  of  the  action  as  had 
been  diuniaaed,  and  of  the  plaintiff  of  the  rest  of 
the  action,  with  a  setoff  of  the  costs  of  the 
j)laintiff  against  those  of  the  defendant.  The 
taxing-master  taxed  the  plaintiffs  and  the  de- 
fendant's costs  of  the  whole  action  aad  allowed 
■one-third  to  the  plaintiff  and  two-thirds  to  the 
•defendant.  Utxm  a  summons  by  the  plaintiff,  to 
vary  the  certificate,  by  ordering  each  item  to  be 
■considered  separately,  and  according  to  the  sub- 
ject of  complaint,  in  respect  of  which  each  item 
might  turn  out  to  have  been  incurred,  to  be  paid 
4)y  tlic  plaintiff  or  the  defendant,  as  the  case  may 
'be  : — Held,  that  t^e  taxing-master  had  pro- 
ceeded upon  the  nsoal  prindple,  and  tliat  the 
•certificate  was  correct.  Knight  t.  Purmll,  49 
[l..  J.,  Ch.  120  ;  41  L.  T.  681  ;  28  W.  K.  90. 

Issues  on  which  Plaintiff  Housnlted.] — In  an 

^tion  tried  by  a  jury  where  the  plaintiff  sncceeds 
upon  some  issues  Imt  is  nonsuited  upon  others, 
and  no  order  is  made  as  to  costs,  the  d^endant 
is  entitled  under  Ord.  LV.  r.  1,  to  the  costs  of  the 
issues  upon  which  the  plaintiff  was  nimsuited. 
Jihhott  V.  Andrewt,  M  L.  J.,  Q.  B.  641 ;  8  Q.  B.  D. 
648  ;  30  W.  R.  779. 

When  Connterelaim  set  ip.] — In  an  action 
•brought  for  a  liquidated  demano  of  261.  for  work 
-and  labour,  the  defendant  pleaded  a  croes- 
Jiquidated  demand  as  a  counterclaim,  and  the 
jury  fonnd  for  the  plaintiff  on  the  statement  of 
■claim  for  222.  %t.  6a.,  and  for  the  defendant  on 
the  coanterdaim  of  91. 13*.,  and  the  judge  at  the 
^ial  directed  jo^iment  to  be  entered  for  the 
fOaintifl  for  121.  IBf.  id.,  with  his  costs.  The 
taxing-master  allowed  the  defendant  full  costs, 
and  on  motion  to  review  his  taxation,  the  ex- 


chequer division  declared  the  plaintiff  entitled  to 
his  full  cost^  and  directed  judgment  to  be  entoed 
that  th«  plaintiff  do  recover  from  the  defeadsnt 
221. 8#.  ed.  in  respect  of  the  cause  of  acttoa  ia 
the  statement  of  claim,  with  costs,  and  that  the 
defendant  do  recover  from  the  plaintiff  W.  ISi.  in 
respect  of  the  cause  of  action  in  the  connter- 
elaim, with  costs ;  that  the  said  sums  and  costs 
so  recovered  should  be  set-off,  and  the  party  in 
whose  favour  there  should  be  a  balance  shonld 
recover  from  the  other  such  balance  :—Hdd, 
that  one  jodgment  should  be  entered  for  the 
plaintiff  for  122.  I6«.  Gd.,  and  that  the  |daintiir 
having  recovered  less  than  202.  was  entitled  tone 
costs.  In  such  a  case  a  true  set-off  is  not  de- 
prived of  its  real  character  of  a  defence  by  being 
described  and  pleaded  as  a  conntorclaim.  JIihs 
V.  mrater,  16  L.  R.  Ir.  353— G.  A. 
See  also  ante,  coL  695. 

Defendant  withdrawing  Defence.] — Where  one 
of  two  defendants  to  an  action  of  ejectmmt 
withdrew  his  defence,  and  was  ordered,  as  one 
of  the  terms  on  which  such  withdnttral  was  pa- 
mitted,  to  pay  to  the  plainti^  their  costs  of  Uie 
action  "  so  far  aa  they  were  occasioned  1^  the 
defendant's  defence  "  down  to  Uie  date  ca  the 
application  to  withdraw  : — Held,  that  the  effect 
of  the  order  (the  terms  of  which  followed  Uie 
language  of  the  Common  Jaw  Procedure  Act, 
1852, 8.  205,  and  were  practical  identical  with 
that  of  Judicature  Act,  Ord.  XXIII.  r.  1)  waste 
relieve  the  withdrawing  defendant  from  the 
general  costs  of  the  action,  and  to  make  kim 
Bable  only  for  the  additional  or  increased  costs, 
over  and  above  the  general  costs,  occasioned  by 
snch  defendant  having  defendeid  the  aetigo. 
Real  and  Pemmal  Adtanea  Co.  v.  MeCaHlM,  18 
Ch.  a  362 ;  45  L.  T.  116  ;  80  W.  B.  481. 

Beferenoe—"  Costs  to  abids  Xrents"- Eiok 
Party  in  part  Snocessfol.] — A  plaintiff  having 
claimed  for  goods  sold  and  delivered,  and  f« 
commission,  and  the  defendants  having  conntor- 
claimed  for  moneys  collected  by  the  pUin- 
tiff  on  the  defendants*  account  and  for  work 
and  labour,  the  action  was  referred  to  an  arbi- 
trator under  an  order  of  reference  whereby 
"  the  costs  of  the  cause,  and  the  costs  of  the  re- 
ference and  award,  shall  abide  the  event"  The 
arbitrator  found  the  issues  on  the  claim  in  favoor 
of  the  plaintiff,  and  awarded  him  a  sum  of  money 
in  respect  thereof,  and  fonnd  the  issues  on  the 
counterclaim  in  favour  of  the  defendants,  and 
awarded  to  them  a  sum  of  money  in  respect 
thereof.  After  deducting  the  sum  found  for  the 
plaintiff  from  the  sum  fonnd  for  the  defendants, 
a  balance  of  971.  was  due  to  the  defendants  :— 
Held,  that  the  word  "event"  in  the  order  of  re- 
ference must  be  construed  distribatively,  sad 
that  judgment  must  be  entered  for  the  de- 
fendants, who  were  entitled  to  the  costs  of  the 
action,  reference,  and  award,  but  that  the  plain- 
tiff was  entitled  to  the  costs  of  the  issues  found 
in  his  favour.  BaUtet  t.  Bromlay  (6  Q.  B.  D. 
691)  explained.  iMxd  v.  CampMl,  M  L. 
Q.  B.  281  ;  14  Q.  B.  D.  891 ;  63  L.  T.  900 ;  SI 
W.  B.  510— C.  A. 

In  an  acticm  the  defendants  denied  all  the 
allegations  <tf  the  statement  of  claim,  and,  as  sa 
altematiTe  dtfeuce,  Mid  a  sum  of  monqr  iirto 
court  in  satisfactionM  the  plaintiiTs  claim.  This 
sum  the  plaintiff  did  not  accept.  The  cause  was 
referred,  the  costs  of  the  cause,  referonoe,  and 
award  to  abide  the  event.  The  arbiUator  found 
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an  the  Issnes,  except  one  as  to  epecial  damage, 
ia  favonr  of  the  plaintiff ;  and  he  also  found 
the  money  paid  into  court  was  enough  to 
satisfy  the  plaintiff's  claim  In  respect  m  the 
subject-matters  of  the  action : — Held,  that  the 
defendants  were  entitled  to  the  general  costs  of 
the  action  and  award,  and  to  the  costs  of  the 
isBoes  fonnd  in  their  favoor  ;  bnt  that  the  plain- 
tiff was  entitled  to  the  ooets  of  the  iasaes  on 
wtiicfa  he  had  snooeeded,  for  that  the  costs  ooght 
in  such  a  case  to  be  taxed  in  the  same  manner 
as  though  the  action  bad  been  tried  oat  in  the 
ordinary  course  of  law.  Ooutard  t.  dirr.  53 
L.  J.,  Q.  B.  55  ;  32  W.  R.  242— C.  A. 

Where  an  action  is  referred  to  an  arbitrator, 
**tbe  costs  of  the  ssid  cause,  of  the  reference, 
and  of  the  award  to  aUde  tiie  event,"  and  the 
pWuMff  is  snccessfol  on  his  claim,  and  the  de- 
fendant on  bis  counter  claim,  the  amount  re- 
covered  by  the  plaintiff  exceeding  the  amount 
recormwl  by  the  defendant  on  his  counter  claim, 
the  defendant  is  entitled  to  the  costs  of  the 
imaa  on  which  he  is  soccessfal,  notwithstanding 
that  the  sal^ect*matterof  the  claim  and  counter- 
claim Is  the  same.  Ptarum  t.  Biptey,  60  L.  T. 
629  ;  S3  W.  B.  463. 

On  a  reference  to  arbitration,  the  costs  "to 
abide  the  event,"  the  word  ''event"  means  the 
CTent  of  the  whole  action,  and  where  the  plaintiff 
is  sobstantiaUy  succeasful  in  the  acti<m  he  ia 
entitled  to  the  general  costs  of  the  action,  and 
the  defendant  only  to  the  costs  <rf  those  issnes  on 
wliich  be  has  been  successful,  notwithstanding 
that  on  the  reference  tbe  defendant  has  recovered 
more  upon  oounterclatm  than  the  plaintiff  on 
his  claim,  and  that  the  success  of  the  plaintiff  on 
tiie  whole  action  is  due  to  the  defendant  having 
^d  money  into  court  prior  to  the  reference. 
Waring  y.  Paarman,  60  L.  T.  633 ;  32  W.  R. 
429. 

An  action  and  all  matters  In  difference  were 
referred,  the  costs  of  the  cause,  reference,  and 
award  to  abide  the  event ; — Held,  that  the  word 
"event"  mnst  be  construed  distributively  ;  and 
that  upon  an  award  by  the  arbitrator  deculhig  in 
tbe  plaintifTs  fitvour  up<m  the  claim,  but  in  the 
defendant's  favour  upon  a  matter  in  difference 
not  raised  in  tbe  action,  the  plaintiff  was  entitled 
to  tbe  costs  of  the  action  and  the  defendant  to 
the  costs  of  the  matter  on  which  he  bad  buc- 
oeeded.  HiatoJie  v.  JBrMr,  64  L.  J.,  Q.  B.  31S  ; 
14  Q.  B.  D.  841 ;  6S  L.  T.  48S ;  8S  W.  B.  618. 

The  appellants  brought  an  action  against  the 
Rspondent  in  which  their  statement  of  claim 
concluded  for  a  lump  sum  as  unliquidated 
damages.  The  cause  was  referred  upon  tbe 
terms  that  the  award  of  the  arbitrators  should 
be  "for  a  sum  certain  for  tbe  plainti&,  or 
sn  award  for  the  drfendant  as  the  arbitrators 
nay  find,"  with  liberty  "  to  enter  the  said  award 
as  the  verdict  in  this  cause,  and  to  sign  final 
judgment  herein";  costs  to  follow  the  verdict 
and  be  taxed  in  the  ordinary  way.  Tbe  arbi- 
tntors  awarded  to  the  plaintifb  an  unount  leas 
than  one^uarter  of  tlutt  claimed  in  the  state- 
ment of  dalm,  and  a  verdict  was  entered  tat  the 
som  so  fbtmd  doe : — Held,  that,  even  apart  from 
the  terms  the  reference  to  arbitration,  the 
oDort  had  no  power  to  direct  a  verdict  to 
be  entered  for  the  defendant  for  tbe  difference 
between  the  amount  claimed  by  the  plaintiffs 
and  the  amount  awarded  by  tbe  arbitrators,  and 
tbe  costs  to  be  taxed  on  the  footing  that  the 
defendant  hod  suoceedM  as  to  parts  of  tbe 
claim.  ffRtmrhe  t.  RaUtoayi  Ommittioner,  69 


L.  J.,  P.  C.  78  ;  IS  App.  Caa.  871 ;  68  L.  T.  6(t 


 Plaintiff  nemriiff  law  than 

In  an  action  of  ccmtract  the  defendant  counter- 
claimed.  By  tbe  awtud  of  a  special  referee  ib 
was  found  that  the  plaintiffs  were  entitled  on 
their  claim  to  132.  I2«.  Gd.,  and  that  the  defen> 
daut  was  entitled  on  the  counterclaim  to 
681.  St.  M. :— HeU,  that  I^  reason  of  the  pro* 
vision  of  s.  S  of  the  Connty  Courts  Act,  1867, 
the  plainti&  were  not  entitled  to  the  costs- 
ef  tne  issues  found  for  them  on  the  cbdm. 
Lund  v.  Qimphell  (supra),  distinguished. 
Ahrheeker  at  Ahrbecket  v.  Frott,  55  L.  J.,  Q.  B. 
477;  17  Q.  B.  D.  606  ;  56  L.  T.  264  ;  84i 
W.B.789.   .AwiMsaZio  pOBt,oolB.814,efeseq. 

2.  Befosb  Judicatubb  AOTB. 

Tsrdiet  entered  DiitribntiTS^.}— Where,  ia 
an  action  for  disturbance  of  a  ferry,  the  plaintiff 
alleged  in  his  declaration  that  he  was  possessed) 
of  an  ancient  feny  for  passenger"  and  goods 
to  and  from  A^  from  and  to  B.,  and  the 
defendant  pleaded  not  possessed,  and  a  traverse 
of  the  ancient  and  entire  right  of  ferry,  uuL 
the  jury  found  that  there  was  a  ferry  from 
A.  to  B.  only  : — Held,  that  the  verdict  might  be- 
entered  distxibutively  for  the  plaintiff  for  so- 
mnch  as  was  proved  at  the  triaL  &Ue»r.  GrotM^ 
6  D.  &  L.  146 ;  IS  a  B.  721 ;  17  L.  J.,  Q.  B.  823 ; 
12  Jur.  1084. 

In  an  action  for  conversion  of  goods,  tha 
verdict  may,  on  the  general  issue,  and  a  plea  of 
not  possessed,  be  entered  distributively;  and 
when  a  verdict  has  been  taken  for  the  plaintiff, 
Bul^eot  to  a  point  reserved,  on  which  the  defen- 
dant has  leave  to  move  to  enter  tbe  verdict,  or  to- 
reduce  the  amount  of  damages,  and  the  court,  on 
the  hearing  of  the  rule,  determines  in  favonr  of' 
the  plaintiff,  except  as  to  a  portion  of  the  gooda- 
claimed,  dietlngaishable  whether  as  fixtures  or 
otherwise,  this  is  equivalent  to  a  direction  that 
the  verdict  should  be  entered  for  the  defendant 
for  such  portion,  and  not  merely  that  the  damages^ 
shall  be  reduced  by  the  value  of  such  goods,  and 
tbe  costs  will  follow  such  entry  of  the  verdict, 
as  on  a  distributive  issue.  Frethney  v.  Wells,  26 
L.  J.,  Ex.  228. 

When  a  cause  is  taken  down  to  trial,  while- 
demurrers  are  pending,  and  at  the  trial  there  is  a 
verdict  for  the  plaintiff  subject  to  leave  to  enter 
it  for  tbe  defendant,  and  tbe  court  holds  the- 
counts  bad,  and  also  directs  tbe  verdict  to  be  en- 
tered for  the  defendant  on  these  counts,  the 
plaintiff  is  not  entitled  to  the  general  costs  of 
the  trial  on  those  counts,  save  as  to  particular  - 
issnes  on  which  he  has  really  suoseeded  in  point 
of  proof.    Owenbam  t.  SmUk,  10  W.  B.  649. 

Action  for  money  had  and  received  in  respect 
of  sums  paid  under  protest  on  the  admission  of' 
tbe  plaintiff  to  copyhold  premises,  alleged  to  be 
charged  in  excess.  The  particulars  of  demand 
consisted  of  eleven  items,  amounting  in  aU  to- 
171. 1».  On  a  case  reserved.  It  appeared  that  the 
plaintiff  insisted  that  tbe  principle  on  which  the 
fees  were  charged  was  faulty,  of  which  opinion  i 
was  the  court  in  some  Instances,  but  not  aU ; 
and  the  court  directed  that  the  master  should 
reduce  the  charges  by  allowing  only  a  quan- 
tum meruit  in  respect  to  the  greater  part  of  the 
charges.  On  one  item,  St.  for  proclamations,  the 
master  allowed  tbe  whole  duuve ;  on  three  - 
I  items  he  disallowed  the  charge  idtog^tiier,  xad  . 
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in  all  the  others  made  a  reduction.  The  whole 
redaction  of  the  charges  amounted  to  9/.  1«.  id. : 
—Held,  that  the  defendant  was  entitled  to  have 
the  verdict  entered  distributively,  viz. :  as  to 
91.  U.  4d.  for  the  plaintiff  ;  and  as  to  the  residue, 
7l.  19m.  Sd.  for  the  defendant,  and  that  each 
party  was  to  be  allowed  his  costs  in  respect  of  so 
much  as  he  had  succeeded  upon.  TrakerM  t. 
fiardMT,  8  EL  ft  Bl.  161 ;  26  L.  J.,  Q.  B.  259  ;  3 
Jnr.(NA)1100;  5  W.  R.  817. 

It  a  plea  contains  several  substantial  defences 
•(so  that  it  might  have  been  divided  into  so  many 
separate  pleas),  then  any  one  of  those  defences 
being  proved,  the  d^endant  succeeds  on  the 
issue  of  that  plea,  bat  has  the  costs  only  of  so 
much  of  the  plea  as  is  tonnd  for  him,  and  liie 
plaintiff  has  no  costs  in  respect  of  the  rest  of  the 
plea.  Reynoldt  v.  Harrit,  3  C.  B.  (HA)  867 ; 
28  L.  J.,  C.  P.  26  ;  5  Jur.  (N.S.)  365. 

The  defendant's  costs  in  such  case  include  the 
expense  of  evidence  applicaUe  to  the  part  of  the 
plea  found  for  him,  though  it  may  also  be  applic* 
able  to  the  residue  of  the  plea.  Ih. 

Apart  from  costs  in  the  cause,  costs  are  only 
given  by  the  IB  &  16  Vict.  c.  76,  s.  75,  to  a  party 
who  succeeds  upon  an  issue  rai^  on  the  record. 
Jb. 

Where  a  plea  is  pleaded  to  the  whole  declara- 
tion, which  inclndes  two  separate  claims,  sod  the 
defendant  suoceeds  as  to  the  first  claim,  but  fails 
as  to  the  second,  and  a  verdict  is  entered  distri- 
ijutively,  the  costs  of  the  issues  are  to  be  taxed 
ns  though  the  plea  had  been  originally  separated 
into  two,  each  pleaded  to  the  parts  respectively. 
natit  T.  Thomtu,  6  Jur.  (N.8.)  709. 

When  a  declaratitm  ocmtalns  a  count  for 
slander  with  other  oonnts,  and  the  jury  finds  a 
.senetsl  verdict  for  the  plaintiff,  with  40«. 
damages,  the  verdict  must  be  apportioned  be- 
tween  the  different  counts,  and  the  plaintiff  is 
■only  entitied  to  recover  so  much  for  costs  as  the 
damages,  which  are  apportioned  to  the  count  for 
•slander,  amount  to.  burton  Xow,  16  "L.  T. 
385;  1BW.H.791. 

A  declaration  alleged  that  the  plaintiff  ob- 
tained  judgment  and  execution  agamst  B.,  and 
the  d^cDoant,  as  sheriff,  arrested  him  but 
allowed  him  to  escape.  Picas — first,  not  guilty  ; 
And,  secondly,  that  B.  produced  to  the  sheritTs 
officer  a  certificate  of  the  registration  of  a  deed 
between  B.  and  his  creditors,  whereupon  the 
officer  discharged  B.  Issue  joined,  and  demurrer 
to  the  second  plea ;  and  replication,  that  the 
cause  of  action  against  B.,  in  respect  of  which 
judgment  was  recovered,  first  accrued  after  the 
registration  of  the  deed,  and  the  plaintiff  was  not 
ncreditoroiE  B.,  bound  the  deeiL  Issue  joined 
•en  the  replication,  and  demurrer.  Judgment 
was  given  on  the  demurrers,  that  the  second  plea 
was  bad  in  substance  and  the  replication  good. 
A  verdict  was  afterwards  found  for  the  plaintiff 
on  not  guilty,  the  \^3xyf  assessing  the  damages  at 
the  amount  of  the  judgment  debt ;  and  the 
court  afterwards,  on  the  facts,  directed  the  ver- 
dict on  the  replication  to  the  second  plea  to  be 
entered  for  the  defendant : — Held,  that  the  de- 
fendant  was  entitled  to  the  postca,  and  to  have 
the  judgment  entered  for  him;  for  that  it  was 
immaterial  that  the  second  plea  appeared  on  the 
record  as  bad,  as  the  repucatioD  and  verdict 
cured  the  defect,  and  showed  that  the  defendant 
liad  succeeded  on  the  merits.  Dignam  v.  BaUy, 
10  B.  &  S.  891  ;  40  L.  J.,  Q.  B.  68  ;  L.  R.  6 
.Q.  B.  47  ,  23  L.  T.  706  ;  19  W.  R.  325— Ex.  Ch. 
To  a  count  upon  a  nariae  policy  of  insurance 


upon  a  submarine  telegraph  cable,  alleging  a 
total  loss,  the  defendfmt  pleaded  that  the  sub- 
ject-matter of  the  insurance  was  not,  nor  was 
any  part  thereof,  during  the  risk  oaveiod  by  the 
poUcy,  lost  by  the  perils  insured  against.  The 
plaintiff,  at  the  trial,  sought  to  recover  on  tJie 
policy  for  the  depreciation  in  the  value  of  his 
mtereet  in  the  cable  conseqnent  upon  the  failure 
of  the  scheme  (the  cable  never  having  been  suc- 
cesrfully  hud),  and  also  for  the  value  of  378 
miles  of  cable,  which  were  admitted  to  have 
been  lost  by  the  perils  insured  against ;  and  had 
a  verdict  in  respect  of  the  lost  portion  of  the 
cable  only  : — Held,  that  in  such  case  the  count 
must  be  regarded  as  containing  two  distinct 
allegations,  one  in  respect  of  a  total  and  the 
other  in  respect  of  a  putial  loss ;  and  the  plea 
as  applicable  to  either  ;  and  that  the  issue 
raised  was  therefore  a  divisible  one,  on  which 
the  verdict  should  be  entered  distributively,  so 
as  to  entitle  each  party  to  costs  proportioned  lo 
his  success  in  the  action.    Patertm  v.  Harrit,  3 

B.  k.  S.  814  ;  31  L.  J.,  Q.  B.  277  :  9  Jur.  (Ka) 
173  ;  6  L.  T.  576  ;  10  W.  B.  757. 

Plaintiff  Monsnited.]— A  defendant  in  case  erf 
a  nonsuit  was  entitled  to  costs,  under  23  Hen.  8, 
c.  15,  although  he  may  not  have  had  a  verdict 
In  his  favour  on  every  part  of  the  record.  Elder- 
ton  V.  Emmen*,  6  D.  &  L.  680  :  17  L.  J..  C.  P. 
277  ;  12  Jur.  728. 

Cases  before  C.  L.  P.  Aet  of  1882.]— Action  for 
work  and  labour.  Pleas  (except  as  to  60/.), 
never  indebted,  payment  and  set-off  ;  and  as  to 
60/.,  payment  into  court.  Issae  having  beoi 
joined  (m  all  the  pleas,  the  first  was  found  for 
the  plaintiff,  and  the  other  two  for  the  defend- 
ant:—Held,  that  the  plaintiff  (the  defendant 
being  entitled  to  the  costs  of  the  cause)  was 
not  entitled  to  his  costs  as  a  witness,  unless  his 
evidence  was  confined  exclusively  to  the  issue 
found  for  him ;  and  that  if  he  was  called  to 
prove  that  a  greater  debt  once  existed  than  the 
payment  and  set-off  covered,  his  evidenoe  was 
not  so  confined.  Clothier  v.  Gaim,  13  C.  B.  S30 ; 
22  L.  J.,  C.  P.  98 ;  17  Jur.  736. 

A  declaration  contained  three  counts,  to  the 
first  and  thiM  of  which  the  defendant  demurred, 
paying25«.intocourton  theeecond,and  pleading 
to  the  fourth.  The  plaintiff  joined  in  demurrer, 
took  out  the  25jr.  in  satisfaction  as  to  the  second 
count,  and  joined  issue  on  the  plea  to  the  fourth 
count.  At  the  trial  there  was  a  verdict  for  the 
defendant  on  the  fourth  count,  and  a  contingent 
assessment  of  damages  for  the  plaintiff  on  the 
demurrer  to  the  first  and  third  counts  ;  and  the 
plaintiff  afterwards  obtained  judgment  on  the 
demurrer: — Held,  that  the  defendant  having 
succeeded  upon  the  only  issue  of  fact,  was 
entitled  to  the  costs  of  the  trial,  deducting  the 
costs  which  the  plaintiff  would  have  been 
entitled  to  upon  a  writ  of  enquiry  as  to  the 
fint  and  third  counts.  8mUh  t.  Hartlev,  11 

C.  B.  678.  " 
Where  several  pleas  are  pleaded,  and  one  of 

them,  which  amounts  to  an  answer  to  the  whole 
action,  is  found  for  the  defendant,  and  others 
for  the  plaintiff,  the  latter  is  entitled  to  the 
costs  of  the  issues  found  for  him,  including  a 
portion  of  the  briefs  and  counsel's  fees.  Hazle- 
wood  V.  Eack,  9  U.  &  W.  2 ;  ID.  (Nj.)  94 ; 
11  L.  J.,  Ex.  89  ;  6  Jur.  107. 

Action  for  false  imprisonment.  Pleas,  not 
guilty  and  a  justification  under  a  ca.  sa.  Repli- 
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-catioii,  a  breaking  omn  of  an  oater  door ;  re- 
joincl»  thwenpon.  Vetdict  for  the  defendant 
on  the  first,  ana  for  the  plaintiff  on  the  second 
issoe : — H^d,  that  the  defendant  was  entitltxl  to 
the  general  costs  o£  the  cause.  JVewton  v.  Ilnl/ord, 
2  D.  &  L.  826  :  1  C.  B.  141  ;  14  L.  J.,  0.  P.  145. 

Where  a  defendant  pleaded  the  general  issue, 
and  Bcveral  special  pleas,  which  were  involTed  in 
the  general  issne,  and  ^e  defendant  succeeded 
on  the  genecal  issue,  bat  the  special  pleas  were 
found  for  the  plaintiff,  the  general  issue  is  to  be 
coostmed  distrtbutirely,  for  the  purpose  of  the 
taxation  of  coete  ;  and  the  defendant  is  not  to 
be  allowed  the  costs  on  so  much  of  the  general 
issoe  as  is  inrolTed  in  the  qwdal  pleas  found 
for  the  plaintiff,  bat  such  last-mentioned  costs 
are  to  be  allowed  to  the  plaintiff.  yUkolton  t. 
Dgion,\  D.&L.276;  11  H.&W.646;  12  L.  J., 
Ex.  336. 

In  trover  for  waggons,  wheelbarrows,  iron 
laila,  &c.,  a  verdict  was  given  for  the  plaintiff 
for  1,8602.,  bat  afterwards,  on  the  argument  of  a 
special  case,  was  reduced  by  consent  to  6002.,  uul 
tike  following  role  was  drawn  up  :  "  It  is  ordered, 
by  consent,  that  the  verdict  found  for  the  plain- 
tiff on  the  trial  of  this  cause  be  reduced  to  600!., 
and  that,  as  to  the  residue  of  the  claim,  the  ver- 
dict be  entered  for  the  defendant "  : — Held,  that 
this  was  the  proper  course,  the  issue  being  divisi- 
ble, and  that  the  plaintiff  was  not  entitled  to 
hate  the  verdict  entered  generally  for  him  ;  but 
the  defendant  was  entitled  to  a  verdict  and  his 
costs,  OS  to  so  much  of  the  cause  of  action  on 
which  he  had  succeeded.  Williamx  v.  6.  IV,  Rt/., 
8  U.  ft  W.  866 ;  1  D.  (N.3.)  16  ;  10  L.  J.,  Es.  472. 

Actfon  ica:  seUing  a  vessel  under  a  misrepre- 
sentation that  it  was  fit  to  be  placed  in  class  A. 
in  the  register  at  Lloyd's.  Fleas,  not  guilty ; 
and  a  traverse  of  the  unfitness.  The  jury  found 
a  verdict  for  the  defendant  on  the  first  issue, 
and  for  the  plaintiff  on  the  second  : — Held,  that 
the  master  correctly  taxed  the  costs  in  disallow- 
ing to  the  defendant  the  costs  of  the  witnesses 
■called  by  him  to  prove  the  second  issue,  and  in 
allowing  to  the  plaintiff  the  costs  of  the  witnesses 
called  by  him  for  that  purpose ;  although  it 
might  have  been  otherwise  if  the  general  issue 
only  had  been  pleaded.  Daniel  v.  Barry,  3  G, 
&  D.  277  ;  4  Q.  B.  59  ;  12  L.  J.,  Q.  B.  113  ;  7 
Jut.  41. 

Where  a  plaintiff  succeeded  npon  the  issue  of 
never  indebted,  but  the  defendant  npon  the  plea 
•of  setroff : — Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  a  witness  whose  evidence 
w>8  material  to  prove  the  issue  found  for  the 
defendant,  as  well  as  that  found  for  the  plaintiff. 
f^nema*  r.  RoOar,  18  L.  J.,  Q.  B.  106  ;  13  Jur. 
427. 

A  party  succeeding  on  an  issue  which  entitles 
him  to  the  postea  and  the  general  costs  of  the 
eaose,  is  entitled  to  the  costs  of  all  witnesses 
attending  to  prove  that  issue,  whether  their  evi- 
dence applies  to  any  other  issne  or  not.  But  the 
opposite  party  is  entitled  only  to  the  costs  of 
-SDch  witnesses  as  attend  solely  to  prove  the  issue 
on  which  he  succeeds ;  and  if  they  also  attend 
to  prove  an  issue  on  which  he  fails,  he  is  not 
aibtled  to  any  costs  in  respect  of  them.  Welby 
v..BnRiiH,6  D.&L.746;  1  Ex.  770. 

Where  the  general  issue  is  pleaded  to  a  deda- 
ntion  containing  several  counts,  it  tenders  a  dis- 
tinct issue  upon  each  count ;  and  the  defendant 
is  entitled  to  the  costs  of  those  counts  found  for 
tim.  Cax  v.  Tkmamnt,  2  0.  A:  J.  498  j  1  D.  P.  C. 
673 ;  2  Tyr.  411 :  1  L.  J.,  Bx.  187. 


"  Costs  of  issue  "  include  costs  of  the  trial  of 
t^em.   JBura  v.  Thorpe,  6  D.  P.  C.  768. 

The  defendant  is  entitled  to  the  costs  of  all 
issues  found  for  him,  although  they  exceed  t^e 
costs  of  those  found  for  the  plaintiff.  Milner  v. 
Graham.,  2  D.  P.  C.  422. 

And  if  a  verdict  is  found  for  the  plaintiff  on 
some  counts,  and  for  the  defendant  on  others, 
the  defendant  is  entitled  to  have  the  costs  of 
those  counts  which  are  found  for  him  deducted 
from  the  general  costs  in  the  cause.  Kaight  v. 
BriML-n,  2  M.  &  Scott,  797  ;  9  Bing.  643  ;  1  D.  P. 

C.  730. 

If  a  defendant  pleads  the  general  issue  and 
several  special  pleas,  and  the  jury  finds  for  him 
on  the  general  issue,  and  for  the  pl^ntiff  on  the 
special  pleas,  the  latter  is  entitled  to  the  costs  of 
the  pleadings  and  witnesses  on  those  plau.  Hart 
V.  Catbvsh,  2  D.  P.  C.  456. 

Trespass.  Pleas,  not  guilty,  and  son  assault 
demesne  ;  the  defendant  having  a  verdict  on  the 
latter  plea,  and  the  plaintiff  on  the  former,  the 
defen^nt  is  not  entitled  to  the  costs  of  the  issne 
on  the  former.  MvIUtu  v.  Scatt,  6  Bing.  (N.o.) 
423  ;  8  L.  J.,  C.  P.  220. 

The  rule  does  not  apply  to  paupers  ;  and  the 
costs  of  such  of  the  opposite  parties,  who  have 
got  verdicts,  cannot  be  deducted  from  the  plain- 
tiff's costs  of  the  cause.   Chugnthtim  v.  Lane,  4 

D.  P.  C.  482  ;  1  U.  ft  W.  186 ;  I  Gale,  848  ;  1 
Tyr.  &  G.  216. 

When  there  are  several  issues,  some  of  which 
are  abandoned  at  the  trial,  the  plaintiff  is  entitled 
only  to  the  costs  of  those  parts  of  such  briefs, 
and  such  of  the  witnesses  as  were  necessary  for 
the  issues  on  which  he  succeeded.  lb. 

Where,  in  an  action  for  libel,  on  the  general 
issue,  the  jury  found  for  the  plaintiff,  and  also 
found  as  a  fact,  that  a  great  part  of  the  declara- 
tion did  not  apply  specifically  to  the  plaintiff, 
though  there  were  inuendoes,  by  which  it  was 
endeavoured  to  connect  him  with  the  matter* 
complained  of : — Held,  that  the  defendant  was 
entitled  to  the  costs  of  that  part.  Prudkomme 
V.  Frazier,  4  &  H.  512 ;  2  A.  &  E.  645  ;  1  H. 
i  W.  6 ;  4  L.  J.,  K.  B.  87. 

Where  some  issues  are  found  for  the  plaintiff, 
and  some  for  the  defendant,  the  latter  will  be 
entitled  to  the  costs  of  the  witnesses  who  are 
called  exclusively  in  support  of  the  issues  found 
for  him,  but  not  of  those  who  are  also  examined 
to  disprove  the  issues  found  tor  the  plaintiff. 
Crowther  v.  ^well,  4  M.  &  W.  71  ;  6  D.  P.  C 
697;  1  H.  A;  H.  187;  7  L.  J.,  Ex.  251 ;  2  Jar. 
760. 

In  an  action  of  libel,  in  which  there  was  a  plea 
of  not  guilty,  which  was  found  for  the  defendant, 
and  a  special  plea,  in  support  of  which  no  evi- 
dence was  given,  but  which  was  found  for  the 
plaintiff  : — Held,  that  the  plaintiff  was  entitled 
to  the  postea,  for  the  purpose  of  having  his  costs 
on  the  second  issue.   Emp»on  v.  IfairfasB,  8  A.  & 

E.  296  ;  3  ,N,  &  P.  885  ;  1  W.  W.  &  H.  363  ;  2 
Jur.  441.  See  Spenetr  v.  Hamerton,  4  A.  &  B. 
413  ;  6      &  H.  22  ;  1  H.  4;  W.  700. 

Where,  in  trespass,  the  jury  found  for  the  de- 
fendant upon  a  plea  which  went  to  the  whole 
cause  of  action,  and  the  judge  thereupon  dis- 
charged them  as  to  the  other  issues : — Held,  that 
the  defendant  was  not  e^ititled  to  the  costs  of 
the  pleadings  or  witnesses  in  respect  of  the  issues 
npon  which  no  verdict  was  given.  Vdllance  v. 
Eeang,  2  D.  P.  0. 118  j  1  C.  &  M.  856  ;  3  Tyr. 
865  ;  2  L.  J.,  Ex.  272.  a  P.,  BvktUr  t.  Hoh^ 
6  Scott,  824. 
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Before  the  issae  was  tnnde  up,  the  cause  was 
referred,  the  costs  of  the  cause  were  to  abide  the 
eTeat  of  the  award.  The  u-bitrator  found  that 
the  plaintiff  had  snstained  damage  to  a  certain 
amount  npon  one  of  the  breaches  of  covenant 
specified  in  his  particulars ;  and  as  to  the  rest, 
that  he  had  no  cause  of  action  against  the  de- 
fendant : — Held,  that  the  defendant  was  entitled 
under  r.  74  H.  T..  2  WilL  4,  to  the  costs  of  those 
iasaes  that  were  found  for  him,  notwithstanding 
the  cause  was  not  in  strictneaB  at  issue.  Daubvs 
y.Rielmany  I  Scott,  664  ;  4  £.  F.  C.  129;  1 
Hodges,  75. 

A  pait7  entitled  to  the  costs  of  the  pleadings 
an  any  issue  found  for  him,  is  eotitledto  alt  other 
expenses  incidental  to  those  pleadings,  as  briefs, 
witnesses,  tea.  Bird  or  Bond  t.  Higginioit,  6 
k  M.  799  ;  5  A.  Ic  B.  88 ;  S  H.  ft  W.  278  ; 
6  L.  J.,  K.  B.  262. 

If  the  issues  found  for  the  defendant,  taken 
together,  form  an  answer  to  the  whole  ot  the  de- 
claration, the  defendant  is  entitled  to  the  general 
cost*  of  the  cause ;  althoDgh  some  insues  may 
have  been  found  for  the  plaintiff,  and  damages 
assessed  on  them.  Prabert  t.  PhUlipt,  5  D.  P.  C. 
478  ;  S  M.  ft  W.  40  ;  2  Gale,  235  ;  6  L.  J.,  Ex.  10. 

So  also  where  the  defeat^t  succeeds  on  one 
issue,  which  goes  to  the  whole  cause  of  action. 
BayUy  v.  Long,  5  D.  P.  C.  616  ;  3  Bing.  (n.c.) 
781  ;  4  Scott,  481 ;  6  L.  J.,  C.  P.  191  ;  1  Jur.  310. 
S.  P.,  amith  V.  Broton,  5  D.  P.  C.  736 ;  3  Hodges, 
144. 

Trespass.  JustifieatioD  under  a  right  of  way 
to  cany  water  and  goods.  As  to  the  water, 
veniict  for  the  defendMt ;  as  to  the  goods,  ver- 
dict for  the  plaintiff  : — Held,  that  the  defendant 
had  substantially  succeeded,  and  was  entitled  to 
the  general  costs  in  the  cause.  Snight  v.  Wi/ore, 
8  B^.  (NXi.)  534  ;  4  8GOtt,360;  6  D.  F.C.487; 
8  Ho&es,  1 ;  6  L.  J.,  C.  P.  135  ;  1  Jnr.  84. 

Held,  aJjBO,  that  he  was  entitled  to  the  costs  of 
a  witness  who  spoke  as  to  the  water,  notwith- 
etan<£ng  he  spoke  also  as  to  the  goods.  lb. 

A  declaration  alleged  that  the  plaintiff  caused 
to  be  shipped  on  boud  a  venet  of  the  defendant's 
certain  wares  and  merchandises,  to  be  safely  and 
securely  carried  hr  the  defendant  from  Baenos 
Ayres  to  Liverpool,  and  then  to  be  delivered  to 
the  plaintiff.  Breach,  that  he  did  not  safely  or 
seoiH^ly  carry  the  wares  and  merchandises,  but 
that,  through  their  improper  stowage  and  negli- 
eence,  the  same  were  broken  and  damaged.  The 
defendant  pleaded,  that  be  did  not  promise ;  and 
that  the  wares  and  merchandises  were  not  broken 
or  damaged  by  the  improper  stowage  or  negli- 
gence. The  jury  found  for  the  plaintiff  on  the 
first  issue,  and  for  the  defendant  on  the  second, 
except  as  to  one  cask  of  grease,  which  bad  been 
inj  ured  by  a  cask  of  tallow  falling  upon  it,  and  they 

Save  the  plaintiff  121.  damages  :— Held,  that  this 
□din^  amounted  to  a  general  verdict  for  the 
plaintiff,  the  second  issue  not  being  divisible  ; 
and  that  the  defendant  was  not  entitled  to  costs 
in  respect  of  that  part  of  the  issue  found  for  him. 
Anderion  v.  Chapman,  7  D.  P.  C.  822  ;  5  M.  ft 
W.  483  ;  9  L.  J.,  Ex.  9  ;  3  Jur.  1154. 

In  CBumeery.] — Apportionment  of  costs  where 
the  plaintiff  partly  socceeds  and  partly  fails. 
Banhtrt  v.  Tennant,  39  L.  J.,  Ch.  809  ;  L.  R.  10 
Eq.  141 ;  23  L.  T.  137  ;  18  W.  B.  639. 

Costs  were  allowed  to  plaintiffs,  though  they 
failed  in  a  great  part  of  thdr  claim.  SiU 
Smith  Staffordthire  J2y.  48  L.  J.,  Ch.  BS6  ;  L.B. 
18  Eq.  154. 


When  there  is  upon  the  face  of  a  bill  that  whicb 
will  give  a  right  to  relief  in  equity,  that  right  will 
not  be  affect^  by  the  circumstances  that  there 
are  also  in  the  bill  allegations  of  personal  fraad,, 
which  might  give  a  forther  or  a  different  rigbt 
to  relief,  if  they  were  proved.  If  th^  are  not 
proved  the  proper  course  is  to  dismiss,  with 
costs,  so  much  of  the  bill  as  is  founded  on  thou, 
but  not  to  dismiss  the  bill  itself.  Tkompton  t. 
Eeutumdy  2  App.  Caa.  215.  See  alto  post.  col.  7S8. 

When  different  demands  arise  in  a  cause,  tiie 
costs  should  be  arranged  as  the  equities  betweea 
the  parties  reqnire.  Shine  v.  Otrngh,  2  Ball  ft  B. 
34. 

A  suit  was  instituted  for  the  administration  of 
an  estate,  and  to  charge  an  executor  with  interest 
on  balances  retained  in  his  bands  ;  the  decree 
directed  a  taxation  of  the  costs  of  so  much  of 
the  suit  asson^t  to  charge  interest : — Held,  that 
this  comprised,  not  only  the  excess  of  costs  in- 
curred by  the  question  of  interest,  but  also  an. 
apportionment  of  the  general  costs  of  the  suit 
Mode  of  taxation  of  a  bill  of  costs  where  «a 
apportionment  is  directed.  SeighimgUmy.  Great, 
1  Beav.  238  ;  9  L.  J.,  Ch.  142.  Andsee&C,lfr 
L.  J.,  Ch.  12  ;  11  L.  J.,  Ch.  171 ;  4  Jar.  1052. 

The  defendants  will  be  allowed  the  ccets  at 
that  part  of  the  bill  which  they  disprove ;  tiiongh 
substantially  the  bill  may  be  maintained. 
MetcaZf  v.  ,  4  Jnr.  716. 

Wha%  there  are  several  issues,  and  some  are 
found  for  plaintiff,  and  othets  for  defendant,  the 
parties  will  be  allowed  costs  on  issues  foimd, 
in  their  favour,  and  must  pay  in  those  against 
them.   Prevott  v.  Benett,  2  Price,  272. 

An  information  related  to  two  objects ;  one 
foiled  ;  and  the  decree  dismissed  so  much  of  the 
infonnaticm  as  related  to  it,  without  costs,  and 
ordered  the  defendant  to  pay  the  informant  his 
costs  of  the  suit : — Held,  that  the  taxing-master 
was  wrong  in  apportioning  the  general  costs  of 
suit  between  the  two  objects.  Att.-Gen.  v.  Car- 
rington  (Ltn-d),  6  Beav.  454  ;  12  L.  J.,  Ch.  433. 

The  court  of  exchequer  will  not  apportion  the 
costs  as  between  plaintiff  and  defendant,  in  a 
suit  where  the  plamtiff  succeeds  in  one  tmly  of 
several  points  put  in  issue  by  the  bill :  but  viU 
give  the  plaintiff  the  general  costs  of  the  snitr 
deducting  only  his  additional  costs  by  the  claims 
which  he  fails  to  establish ;  and  the  defendant 
will  only  be  entitled  to  the  additional  costs 
he  is  put  to  by  the  introduction  of  such, 
unsucc^sfnl  claims.  Jeeue  Qdlege  v.  £im.  3 
Y.  ft  CoU.  662  ;  9  L.  J..  Ex.  Eq.  16  :  4  Jnr.  120. 

When  a  plaintiff  in  bis  bill  alleges  a  case 
which  he  proves,  and  upon  which  he  is  entitled 
to  relief,  and  also  alleges  other  matters  which 
he  fails  to  prove,  if  the  case  allied  and  proved 
can  be  separated  from  the  other  matters  alleged 
and  not  proved,  the  bill  will  not  be  dismisMd, 
but  the  plaintiff  will  obtain  a  decree  giving, 
him  the  relief  to  which  he  is  entitled,  and 
only  that  part  of  his  bill  which  relates  to  the 
matters  allied  and  not  proved  will  be  dis- 
missed with  costs.  Parker  v.  MacKentia,  44 
L.  J.,  Ch.  425  ;  L.  R.  10  Ch.  96  ;  31  L.  T.  739  ; 
23  W.  R.  271. 

Several  defendants  entitled  to  a  fund  in  equal 
shares  ;  and  long  enquiries  being  necessary  as  to 
one  share  only,  the  costs  were  appcstioned. 
Biuevi  V.  Serrett  14  Yes.  313. 

A  party,  in  possession  under  a  title  derive*! 
under  a  tenant  for  life  and  equitable  incum- 
brancer, having  set  up  the  Statute  of  Limita- 
tions as  a  defence  against  the  claim  of  a  devisee: 
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of  the  revcraion,  was  decreed  to  pay  so  ranch  of 
the  costs  of  the  cause  as  was  incurred  by  the 
defence,  so  far  as  it  rested  on  the  Statute  of 
Limitations,  and  to  abide  his  own  costs  of  the 
remainder  of  the  suit  up  to  the  hearing,  /neor- 
poraUd  Society  for  Protettant  Schools  v. 
Biehardt,!  Dr.£War.258;  1  C011.&L.68;  4 
It.  Eq.  E.  177. 

A  bill  was  filed  for  two  distinct  objects.  The 
decree  ordered  that  the  plaintiff's  biU,  so  far  as 
it  related  to  one  of  the  objects,  should  stand  dis- 
missed with  costs,  and,  after  granting  the  relief 
sought  in  respect  of  the  other  object,  ordered 
that  "  the  costs  of  the  plaintiff  of  this  suit,  up  to 
and  including  the  hearing,  other  than  sach  costs 
as  hare  been  occasioned  by  so  much  of  the  bill  as 
is  hereby  dismissed,  be  taxed,"  &c. : — Held,  that 
the  defendant  was  entitled  to  an  apportionment 
of  the  general  costs,  Prond  v.  Batei,  35  L,  J,, 
Ch.  341 ;  14  L.  T.  14 ;  14  W.  R.  306. 

The  plaintiffs  were  order  to  par  to  the  defen- 
dant so  much  (tf  the  costs  "  as  had  been  occa- 
sioned "  by  one  object  of  the  suit,  and  a  decree 
was  made  with  costs  as  to  the  other  objects. 
The  taxicg-master  considered  the  suit  to  be  for 
two  objects,  and  allowed  the  plaintiff  one-half 
only  of  the  general  costs  common  to  both  : — 
Held,  that  he  was  Tight.  Hardy  t.  Hull,  17 
BeRT.865. 

Of  the  two  objects  of  a  bill,  one  succeeded 
and  the  other  failed.  The  costs  not  bsing 
easily  separable,  a  decree  was  made  without 
WBts  on  either  side.  Itoclidale  Canal  Co.  v. 
XuV.  16  Bear.  630  ;  22  L.  J.,  Ch.  604  ;  17  Jur. 
1001.  And  see  Sardinaham  v.  Tkonuu,  2  W.  B. 
M7. 

A  plaintiff  though  soccessfol,  ordered  to  pay 
all  costs  occasioned  by  unsustained  charges  on 
the  bilL  Blett  v.  Brmim,  4  De  G.  F.  ic  J.  367  ;  8 
Jur.  Cs.8.)  602  ;  6  L.  T.  620  ;  10  W.  R.  669. 

B.,  a  second  mortgagee,  filed  a  bill  for  redemp- 
tion and  forecksnre  against  F.,  who  held  the 
flrat  and  third  mortgs^  on  the  property.  F., 
by  his  answer,  disputed  B.'8  security  by  denying 
the  consideration,  and  filed  a  cross  bill  for  fore- 
closure impeaching  that  security.  By  the  decree 
made  in  both  suits,  F.'s  bill  was  dismissed  with 
costs,  so  far  as  it  sought  to  set  aside  B.'s  security, 
aad  F.  was  ordered  to  pay  the  costs  of  the  first 
suitt "  so  far  as  the  same  haTe  been  increased  by 
the  answer  of  F.  impeaching  the  validity  of  the 
security  of  B."  The  master  held  that  the  costs 
hicnrred  by  B.  in  proving  the  consideration,  and 
ansequent  thereon,  were  the  increase  of  costs  in 
the  fint  suit  which  F.  was  to  pay,  and  that  the 
expense  of  the  hearing  must  be  apportioned  ac- 
cording to  the  number  of  folios,  and  that  the 
costs  of  the  second  suit  must  be  apportioned. 
B.  objected  to  this  taxation,  and  contended  that 
he  ought  to  be  allowed  all  his  costs  except  such 
as  would  have  been  Incurred  if  the  suits  had 
been  ordinary  redemption  and  foreclosure  suits 
heard  as  short  causes,  and  that  F.  ought  to  have 
all  his  costs  disallowed,  except  such  as  would  in 
that  case  have  been  incurred,  the  difference 
being  attributable  to  F.'s  impeaching  B.'s 
security : — Held,  that  the  master  had  proceeded 
<m  a  correct  principle.  Beghie  v.  Fenwick, 
L.  B.  6  Ch.  869  ;  25  X.  T.  441  ;  20  "W.  R.  67. 

Separation  of  the  costs  occasioned  by  a  defence 
tonnded  on  a  statement  of  tect  disproved  hy  the 
evidence.  Bmoer  v.  Cooper,  2  Hare,  408 ;  11 
1.  J.,  Ch.  287  ;  6  Jur.  681. 

In  defence  to  a  salt  for  qwcific  performance 
'hy  a  purchaser,  the  vendor  set  np  inadequacy  of 
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consideration  and  Intoxication.  An  inqnity  was 
directed  as  to  the  former  part  of  the  defence ; 
and  tbe  defendant  having  failed  to  prove  the 
latter  part,  the  plaintiff  was  declared  entitled  to 
so  much  of  the  costs  as  had  been  occasioned  by 
it.  Ih. 

Bill  to  enforce  forfeltore  for  a  second  mar- 
riage by  the  defendant,  and  for  an  inqn^  as  to 
the  marriage,  wholly  fails  on  the  plainti^s  own 
evidence,  it  appearing  that  there  was  no  second 
marriage,  although  there  was  marital  cohabita- 
tion : — Held,  that  the  plaintiff  must  pay  the 
costs  of  the  suit,  notwithstanding  the  immoral 
conduct  of  the  defendant,  and  notwithstanding 
that  the  bill  prayed  for  the  appointment  of  new 
trustees,  which  relief  was  granted.  Preeoe  r. 
Seals,  3  Jur.  (K.a.}  711. 

O.   IN  PARTICrLAB  CASES. 
AdminiBtration  Aotions.]  —  See  EzECUTOB 

AKD  ADMINISTBATOB. 

Admiraltr  Oaisa.]— >8Sw  SHippnro. 

ArUtrationt.]— ^  Abbitbatiok. 

Bankmptey  Cases.]— BAin£BUPTOT, 

Cases  stated  by  Jostloea.] — See  Jitsticb  or 
THE  Peace. 

Certiorari.]— £Sw  Cbowk  Office. 

Chati^  Oaier]— &v  Chabitt. 

Confasiion  of  Deftaee.]— &<e  Phacticb. 

Oouity  Court  CasM.]— &f  Codntt  Coubt. 

Court  Fees.]— See  Pbactice. 

Criminal  evtw.'l—See  Cbimikal  Law. 

BamagN,    whm   reooTSfaU*   as.]  —  See 

Damages. 

Disoontittwuiee  of  Action.]— &e  Pbactice. 
DlTona  Oassi.] — See  Hcbdano  and  Wife. 
Habeas  Corpus.]— ^«  Cbowh  Office. 
Inferior  Courts.]— Coubt. 
Infomiationi.]- Cbown  Office. 
Lands  ClauMi  Aet]— Lasds  Clauses 

ACT. 

libel  Aetlons.] — See  Defamation. 
Kor^age  Ffoseedlngs.]- ^  Hobtoaob. 
New  Trial.]- supra,  cxA.  699. 
Of  Appeal]- Appeal. 
Partition  Actions.]-^  Pabtition. 
Partnenli^  fivm-l—See  Pabtkebship. 
Patent  Cases.  ]—Ssf  Patent. 
Payment  into  Conrt.]— Pbacticb, 
Probate  Cases.]— ^  Will. 
ProblUtiiaL]— ^  Cbown  Office. 
Qno  WaRtato.}— >Sm  Cbowk  Office. 
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Staying  Proesedingi  on  Kon-paymnt.]— iS^0 
Pkactice  (8TATlHa  Fboceedings). 

"Wlnding-iip  of  Oo^tiiiM.}— CoMPAKT. 

'WttBanai.]— A»  ETimENOB. 

8m  aUafurthrr,  SPEOnro  Titles. 

H.  TAXATION  OF  COSia 

1.  BETWExar  Fabtt  ajtd  Pabtt. 
a.  Praotles. 

i.  Omurally. 

Im  Tlist  Omn.]  —  When  cost«  are  given 
against  a  party,  he  must  pay  the  coats  of  hie 
antagonist  when  taxed  as  between  party  and 
party.   KirhKOod  v.  I^ont,  1  Hog.  116. 

 Vomlnal  Fax^.] — A  railway  company, 

made  a  defendant  in  order  to  ascertain  the 
amount  of  shares  belonging  to  a  testator's  estate, 
will  (miy  hare  party  and  party  costs  on  being 
dismissed.  Da  Cbnfa  T.  De  Comie,  3  Jnr.  (K.8.} 
712. 

Where  a  company  is  made  a  defendant  to  a 

bill  by  a  plaintiff  ^-Tutiptng  an  incumbrance  on 
shares  of  a  shareholder,  uso  made  defendant, 
the  company  is  entitled  to  costs  as  between 
party  and  party  from  the  plaintiff,  and  to  the 
difference  oetween  snch  costs  and  costs  as 
between  solicitor  uul  client  ont  of  the  fand. 
diartered  Mi/reantile  Sank  India  t.  De 
Jonge,  9  L.  T.  678. 

A  person  named  a  trostee  in  a  deed,  who 
declines  to  accept  the  office,  is  in  the  situation 
of  any  other  d^endant  against  whom  a  bill  is 
dismissed,  and  can  only  have  his  costs  as  betn*een 

rtv  and  puty.  Norway  y.  SConoay^  2  UyL  & 
278 ;  3  L.  J.,  Ch.  Ill,  163. 

Caxatton  ex  parte.] — If  a  defendant  in  an  ac- 
tion on  a  foreign  judgment,  which  ordered  costs 
to  be  paid,  neglected  to  appear  to  tax  the  costs, 
theplaintiS mighttax tbecoetiex parte.  SadUr 
T.  Molnni,  1  Camp.  263. 

FaTmeat  of  Debt  wiOin  fbnr  da ji  from  Seniee 

of  Writ.]— Where  a  defendant,  within  four  days 
from  the  service,  pays  the  amount  of  the  debt 
indorsed  on  the  writ,  he  is  entitled  to  have  the 
costs  taxed,  though  he  pays  less  than  the  amount 
of  the  costs  demanded  by  the  indorsement. 
Sunter  t.  Rntaell,  6  Scott  (K.B.)  6S7 ;  6  Man.  & 
a.  601  ;  12  L.  J.,  C.  P.  378. 

A  plaintiff  baving  iasaed  a  writ  indorsed  with 
the  amount  of  the  debt  and  a  som  for  costs, 
after  four  days  from  service  accepted  from  the 
d^endant  payment  of  the  full  amount  indorsed, 
without  any  agreement  as  to  taxation  of  costs  : 
— Held,  that,  Uie  plaintiff  having  waived  pay- 
ment within  the  fotir  days  required  by  Ord.  III. 
I.  7,  the  defendant  was  entitled  to  tax  the  bill 
under  that  rule.  HooU  v,  Hamthato,  39  L,  T. 
409— C.  A.  See  also  Solding  v.  ^ureMM,  7 
Man.  k.  O.  957  ;  Tbufi^  T.  Crompton,  8  D.  ft  L. 
667;  10  Jur.2i8. 

DixMtiOBi  to  lUater,]-- The  court  vrill  not, 
on  the  apEdicatitm  of  the  plaintiff  or  the  defen- 
4ant,  give  ai^  dUfrectioni  to  the  master  as  to  the 


taxation  of  costs.   Merrieh  f.  Wakley,  6  Jar. 

987. 

The  court  refused  a  motion  for  special  direction 
to  master,  requiring  him  to  deduct,  in  his  taxa- 
tion of  costs  of  the  parties,  the  costs  which  he 
should  allow  to  defendant  from  those  which  he 
should  allow  to  plaintiff  (who  had  become  insol- 
vent) after  decree  had  been  passed  and  acted 
upon.   Sumney  t.  Beala,  10  Price,  113. 

A  motion  for  the  taxation  of  a  si^citoi^s  biD, 
with  special  directions  to  disallow  the  costs  ot 
certain  proceedings  alleged  to  |iavc  been  im- 
properly taken  by  the  solicitor,  or  with  a  qualifi- 
cation that  the  tax  was  to  be  of  the  costs  ^  snch 
proceedings  only  as  had  been  properly  incurred, 
refused,  as  such  objections  may  be  taken  advan- 
tage of  under  the  common  order  for  a  taxation. 
'digging  v.  Pippin,  2  Beav.  40$.  See  &  r.,  & 
Jnr.  721. 

The  court  ought  not  be  called  upon  to  give 
directions  to  the  master  how  to  tax  ;  the  master 
ought  to  announce  the  principle  on  which  he 
taxes,  and  then  the  court  mi^  be  called  on  to 
review  his  taxation.  Ecdes  BlaeTAnrn  Cor- 
poration,  30  L.  J.,  Ex.  35S. 

Informal  Froeoedingt.]  —  Under  a  general 
order  of  taxation,  the  master  will,  without  any 
special  direction,  exercise  a  discretion  as  to 
taxing  the  costs  of  informal  proceedings.  Clay- 
ton V.  Meadmc;  2  Hare,  26. 

Belivery  of  Bill  of  Costs.] — Where  a  plaintiff 
in  ejectmnet  obtained  judgment,  and  issued  and 
executed  a  writ  of  possession,  and  the  defendant 
was  about  to  take  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  required  to  have  the  plaintiff's 
bill  of  costo  in  the  action  taxed,  in  order  to  in- 
sert the  amount  in  his  schedule,  a  judge  haa 
power  to  make  an  order  calling  on  the  plaintiff 
to  deliver  his  bill  of  costs  in  order  to  be  taxed. 
Baiter  v.  Saundert,  7  C.  B.  (N.s.)  858  ;  29  L.  J., 
C.  P.  188  ;  6  Jur,  (H.S,)  637 ;  1  L.  T.  403 ;  8 
W.  R.  190. 

Where  decree  orders  defendant  to  retain  his 
costs,  when  taxed,  oat  of  the  balance  in  his 
hands  and  pay  the  residue  into  court,  if  the 
defendant  delays  to  get  costs  taxed,  plaintiff 
must  move  that  he  may  bring  his  bill  of  costs  to 
be  taxed  within  limited  time,  and  not  that  be 
may  pay  in  the  whole  balance.  Xewiome  r. 
Shearman,  2  Sim.  &  S.  96. 

Order  that  Shorthand  Vote  be  taken.]— A 

taxing'masta,  a  chief  clerk,  or  even  a  judge,  haa 
no  jurisdiction  to  order  shorthand  notes  of  the 
evidence  to  be  taken  ;  but  where,  in  a  case  of  a 
lengthy  and  complicated  nature,  the  taxing, 
master  had  suggested  that  a  shorthand  note  of 
theevid^ce  b^ore  him  should  be  taken,  and  the 
parties  had  acceded  to  that  su^estiou  and  had 
acted  upon  it,  and  each  side  had  employed  a 
separate  shorthand  writer,  the  court  held  that 
nMer  tiie  special  circumstances  the  case,  the 
taxing-master  was  right  in  directing  the  un- 
succ^sful  party  to  pay  one  half  of  the  costs  of 
the  shorthand  notes.  SiUeary  and  Taylor, 
/»r«,66L.  J.,Ch.7&8i  36Ch.B.  262  ;  56  L  T. 
667;  86  W.  B.  70S— C.  A. 

Where  Solicitor  In  Outody.]— A  solicitor 
being  in  custody  under  an  attachment,  the  court 
granted  a  writ  of  habeas  corpus  directed  to  the 
marshal  to  bring  him  before  the  taxing-maitw 
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to  oiable  taim  to  attend  the  taxation  of  bills  of 
costs.   Walth  V.  WUwn,  2  Ir.  Ch.  K.  79. 

Jnrifdiotioil.]— An  order  Erecting  an  inqoirT- 
what  is  due  to  a  party  for  costs,  but  not  contain- 
ing a  direction  to  tax  them,  does  not  preclude 
the  taxing  ofBcer  from  not  allowing  him  any 
costB.  Simmims  v.  Storer,  49  L.  J.,  Ch.  121  ;  14 
Cb.  D.  164  ;  42  L.  T.  291  ;  28  W  B.  408. 

A  decree  directed  a  reference  to  the  master  to 
tax  the  defendant's  bill  of  costs,  and  a  reference 
to  the  master  in  ordinary  to  take  an  account  <^ 
all  the  dealings  and  transactions  between  the 
plaintifi  and  the  defendants.  By  a  subseqaent 
order  made  on  a  motion,  it  was  directed  that, 
notwithstanding  the  decree,  both  references 
ahonld  go  to  the  taxing-muter Held,  first, 
that  the  order  was  erroneons  as  varying  the 
decree  in  snch  a  manner  in  which  it  could  not  be 
varied  upon  motion  without  consent,  Xing  v. 
Saeery,  8  De  0.  M.  &  G.  311  ;  2  Jur.  (NA)  431  ; 
4  W.  R.  471. 

Held,  secondly,  that  matten  unconnected  with 
bills  of  costs  oi^ld  not,  under  the  9th  Order  of 
the  SOth  October,  1842,  be  referred  to  the  taxing* 
muter.  lb. 

 Diaeretion— '*  Other  ClTOaiiutanoflt."  ]— 

TTpon  the  taxation  in  an  administration  action  of 
an  administrator's  bills  of  costs  as  between  soli- 
citor and  client  the  registrar  is  entitled  In  the 
exercise  of  bis  discretion  to  take  into  considera- 
tion the  fact  of  the  insolvency  of  the  estate  as 
one  of  the  "other  circumstances"  in  the  case 
referred  to  by  Order  L.A  r.  20  of  the  County 
Court  Rules,  1889.  Pain  t.  Bowden,  65  L.  J., 
Q.  B.  630 ;  [1896]  2  Q.  B.  301  ;  75  L.  T.  102  ; 
45  W.  R.  48. 

 Costa  Ineorred  Abroad.]— A  biU  was 

dismissed  with  costs.  Considerable  costs  had 
been  incurred  by  the  examinatirai  and  cross- 
examination  of  witnesses  in  Aostralia  under  a 
commission : — ^Held,  that  the  master  must  bare 
regard  to  the  rules  of  taxation  there ;  but  the 
court  refused  to  refer  the  taxation  of  that  bill  to 
the  proper  <rfBca  in  Australia.  Wenttoorth 
Xl0y^34BeaT.45fi;  13L.T.2Z6;  18W.B.486. 

—  Amount  fixed.] — The  defendant  having 
mcceeded  in  two  interlocutory  applications,  with 
costs  to  be  paid  to  him  1^  the  plaintiff,  the  costs 
were  measured  by  the  court,  pursuant  to  the 
159th  General  Order.  The  bill  was  afterwards 
dismissed  for  wont  of  proeecntion,  and  upon 
taxation,  the  master,  notwithstanding  the  award 
cj  the  sum  for  costs,  taxed  the  defendant's 
costs  of  the  two  applications  to  sums  greater 
than  those  awarded:  —  Held,  that  the  stun 
airarded  by  the  court  was  final  and  coDClusire, 
and  that  the  master  was  not  authorised  to 
tax  thoM  costs.  WooiUjf  r.  Woodley,  7  Ir.  Eq. 
B.77. 

 Time  for.]— An  order,  directing  the  costs 

of  the  suit  to  be  taxed,  warrants  a  taxation  np 
to  the  time  of  the  master's  making  his  report. 
BemUe.  Cluttom  t.  Pardon,  Tnm.  &  B.  304 ;  24 
B.B.68. 

—  Om  CwivnimiM.]— Parties  agreed  tocom- 
franiae  a  suit,  and  that  tbe  oosta,  chargea,  and 
e^Maues,  as  b^een  solicitor  and  client  should 
be  pidd  out  of  the  fund  : — Held,  that  the  taxing- 
master  onght  to  treat  the  suit  as  properly  con- 
•titttted,  and  onght  not,  in  the  taxation,  to  con- 


sider whether  defendants,  having  interests  similar 
to  the  plaintiffs,  should  have  been  made  oo- 
plaiutifEs ;  and,  secondly,  that  if  any  ot  the 
parties  entering  into  the  compromise  intended 
to  challenge  the  propriety  of  the  constitution 
of  the  suit,  they  ought  to  have  distinctly  stated, 
and  have  prorided  for  it  in  the  agreement. 
ZMcai  T.  Peatoolkf  8  Bear.  1. 

Xiitake  la  Addition.]— It  is  not  the  dnty  of 
the  solicitor  of  a  party  entitled  to  costs  to  odd 
np,  ap<m  oath,  the  items  in  the  bill  of  costs  as. 
'  certified  by  the  taxing  officer  ;  but  if  he  takes  it 
upon  himself  to  make  the  addition  in  the  abscncc- 
of  the  solicitor  of  the  opposite  party,  his  client 
will  be  liable  for  the  consequences  of  any  mis- 
take he  may  make.  XsUu  t.  (fSeinu,  16  W.  B. 
172. 

When  tTaneesssary.] — Taxation  of  co)ts  is  not. 
necessary  apon  a  cognorit.  Clothier  t.  £!m,  3 
M.  ft  Scott,  816. 

Btayiiif  TUadon  pending  Appeal.]  —  iSnr- 

Appkal. 

Judgment  Ambigiu><u  — Proeadnre.]— Whero 
there  is  an  ambiguity  in  the  terms  of  a  judgment 
with  respect  to  costs,  and  the  master  fn  conse- 
quence refuses  to  tax  the  costs  of  one  of  the 
parties,  the  pro^  course  is  to  app^  for  a 
direction  to  the  judge  who  tried  the  cause,  and 
not  to  appeal  against  the  master's  decision. 
AhboU  V.  Andreicg,  51  L.  J.,  Q.  B.  641 ;  8  Q.  B.  D. 
648  ;  30  W.  R.  779. 

Taxation  not  a  Condition  preeedent  to  Right 
of  Action  for  Costs.] — >S^  post,  coL  849. 

notice  to  Tax — When  Heoeiiary.] — No  notice 
to  tax  is  necessary  when  a  defendant  appears  in 
person  and  gives  a  cognovit  which  is  good, 
though  there  is  no  declaration.   Clarke  v.  Jones, 

3  D.  P.  C.  277.  S.  P.,  Clothier  v.  £ig,  3  M.  i 
Scott,  216. 

Where,  at  the  instance  of  one  of  several 
joint  defendants,  the  taxation  of  the  plaintiff's 
costs  is  deferred,  notice  of  taxation  on  another 
doy  is  not  necessary.  Perri/  v.  ThtrKer,  I  D.  P. 
C.  300  ;  2  C.  &  J.  89  ;  2  Tyr.  128;  1  L.  J.,  Ex.  13. 

Where  costs  need  not  be  taxed,  it  is  unneces- 
sary to  give  the  one  day's  potice.  Gr{0tht  v. 
Liveriidge,  2  D.  P.  0.  143. 

A  defendant,  against  whom  the  bill  has  been 
dismissed  with  costs  to  be  paid  by  the  plaintiff, 
and  received  by  the  plaintiff  out  of  the  estate 
to  be  administered  in  the  cause,  is  not  bound  to 
serve  the  parties  interested  in  the  estate  with  a 
warrant  to  attend  the  taxation,  but  may  pro- 
ceed with  the  taxation,  serving  the  pbintiff 
only  with  the  warrant.  Lander  y.  IngeraoU,  6 
Hue,  73. 

'■  ■  Snfleianey  of.] — ^A  notice  to  attend  taxa- 
tion at  Westminster  during  term,  is  good,  Bl^lie 
V.  Warren,  6  M.  it  W.  161 ;  8  D.  P.  0. 173:  9 
L.  J.,  Ex.  186  ;  4  Jur.  27. 

It  is  unncce:ssary  to  give  a  24  hours'  notice  of 
taxing  costs.   Edmondt  t.  Catet,  1  H.  &  H.  190  * 

4  M.  &  W.  66  ;  6  D.  P.  C.  667  ;  2  Jar.  496. 
Notice  of  taxation  given  before  9  o'clock  p.m. 

of  one  day  for  the  day  following  at  12  is  one 
day's  notice  within  the  meaning  of  the  rule  ot 
court.  Jh. 

A  notice  of  taxation  dated  the  23rd  of  Feb- 
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ruarr,  to  attend  the  following  day.  left  at  the 
office  of  the  plaintifE'B  attorney,  l>erween  Beven 
and  eight  o'clock  of  the  ercning  of  the  24th,  is  a 
sufficient  notice.    Grant  v.  Machenzie,  6  D.  ft  L.  i 
129  ;  1  Ex.  12  ;  16  L.  J.,  Ex.  255. 

 Data  Xniendble,]— Wlicre,  in  a  notice  of 

taxation,  the  date  is  insensible,  it  will  take  effect 
from  tlie  iiaj  of  delivery.  lb. 

  Omisiioii  to  Give.] — The  omissioa  to 

give  notice  of  taxation  is  notsach  an  irregularity 
as  entitles  the  (Kkrty  to  whom  it  has  been  given 
to  set  aside  the jntlgment.   lldertoH  v.  SiU,  2  C. 

B.  249  ;  15  L.  J.,  C.  P.  1  ;  9  Jnr.  948. 

But  where  jutlginent  was  signed  for  want  of  a 
plea,  and  the  co^ts  were  taxed  without  giving 
such  notice,  the  court,  on  an  affidavit  of  merits, 
set  aside  the  judgment,  and  execution  issued 
upon  it,  without  costs.  Ih. 

It  is  no  ground  for  setting  aside  a  judgment 
that  it  hasl^n  signed  without  oot  ice  of  t^ation 
of  costs  ;  but  the  opposite  party  might  have  the 
taxation  reviewed.  Field  v.  Partridge,  7  Ex. 
6S9  ;  21  L.  J.,  Ex.  269  ;  16  Jur.  413. 

If  it  is  agreed  between  the  attorneys  of  the 
parties  that  a  particular  person  Bhould  tax  the 
costs,  it  is  no  answer  to  an  action  for  such  costs 
that  the  defendant's  attorney  had  no  notice  to 
attend  the  taxation,  if  he  did  not  object  when  he 
was  first  apprised  of  its  having  taken  place  in 
his  absence.  Wataon  t.  Murrel,  I  Car.  &  P.  307  ; 
28  B.  R.  779. 

 Other  Ft^ts.  ] — Where,  on  account  the 

pressure  of  business,  a  cause  was  entered  in  the 
list  of  motions  for  new  trials  on  the  fourth  day 
of  term,  and  the  plaintiff  signed  judgment  and 
gave  notice  of  taxation,  whereupon  the  defen- 
dant gave  notice  that  the  cause  stood  in  the  list 
to  be  moved  : — Held,  that  the  practice  being  to 
si^k  judgment  before  notice  of  taxation,  the 
di,'fendaut  ought  to  have  given  notice  before, 
and  must  pay  the  costs  of  sifrning  judgment, 
Embliii  V.  Dartiiell,  1  D.  &  L.  lUlO  ;  13  L.  J.,  Ex. 
25r>. 

The  rule  of  a  court  is  Imperative,  unless  waived 
bv  tlie  other  party.    WUkint  v.  Perkinty  5  D.  P. 

C.  401 ;  2  M.  &  W.  315  ;  Mur.  &  H.  46 :  6  L.  J., 
Ex.  77  :  1  Jur.  168. 

A  judgment  on  demurrer  is  not  within  the  rule 
of  court  which  requires  a  copy  of  the  bill  of 
cants  and  affidavit  of  increase  to  be  delivered  to 
the  opposite  party  at  the  time  of  the  service  of 
the  notice  of  taxation.  Taylor  t,  MurraVf  6  D. 
?.  C.  80 ;  3  M.  A;  W.  HI  ;  Mur.  &  H.  849  ;  7 
L.  J.,  Ex.  53. 

Taxing  costs  and  signing  final  judgment  are 
contemporaneous.  Pieree  v.  Derry,  4  Q.  B.  633  ; 
8  a.  &  D.  477  ;  13  L.  J.J  Q.  B.  377  ;  7  Jur.  653. 

 Coiti  of  Serrioe.} — Reasonable  costs  of 

serving  a  notice  of  taxation  will  be  allowed,  and 
if  the  defendant  resides  in  the  country,  antl  has 
not  employed  an  attorney,  an  attorney  in  the 
country  may  be  emplmred  to  serve  him  with  a 
notice  of  taxation.  2%orp  t.  Wordy,  3  C.  ft  J. 
488  ;  1  D.  P.  0.  676  ;  2  Tyr.  489. 

Affidarit  of  laoreaie — Content!.] — A  copy  of 
the  affidavit  of  increase  most  contain  a  copy  of 
the  jurat  also.  Wheld^ll  v.  Eattern  Omntieg 
By.,  2  D.  ft  L.  246  ;  13  M.  ft  W.  9  j  13  L.  J.,  Ex. 
S68  ;  8  Jur.  859. 

On  an  objectUm  to  a  solicitor's  charge  for 


journeys,  his  affidavit  that  they  "  were  neces- 
sarily and  properly  taken  for  the  benefit  of  the 
trust  estates,"  was,  in  the  absence  of  eiiilence  to 
the  contrary,  held  sufficient  J&io  x.  Paanpt, 
3  N.  B.  99. 

 Dolivery  of  Copj.]  —  An  omission  to 

comply  with  the  rule  requiring  a  copy  of  the 
bill  of  costs  and  affidavit  of  increase  to  be 
delivered  to  the  opposite  party  at  the  time  of  the 
service  of  notice  of  taxation  is  no  ground  for 
setting  aside  the  judgment  and  execution,  but 
only  of  reviewing  the  taxation.  Taylor  T. 
Murray,  6  D.  P.  C.  80  ;  3  M.  ft  W.  141 ;  H,  t 
H.  349  :  7  L.  J.,  Ex.  53.  8.  P.,  Fifld  v.  Par- 
tridge, 7  Ex.  6S9  ;  21  L.  J.,  Ex.  269;  16  Jur.  413. 

The  rule  of  court  is  not  complied  with  by  one 
day's  previous  delivery  of  the  copy  of  an  aifidarit 
of  increase,  not  sworn  until  the  day  of  taxa- 
tion. Todd  v.  Fellinyham,  8  D.  P.  C.  373 ;  4 
Jur.  683. 

 Bams  not  Paid*] — Where  it  wasall^ 

that  certain  sums  sworn  to  in  an  affidavit  of 
increase  bad  not  been  paid,  the  court  directed 
the  taxation  to  be  reviewed.  Pembray  r,  Jonoi, 
11  Jnr.  589. 

The  witnesses  in  a  cause  shoidd  be  actoallv 
paid  before  an  aiHdavit  of  increase  is  made ;  ai^ 
if  the  practice  is  not  followed  in  this  respect, 
the  court  will  onler  the  sums  sworn  to  have  been 
uiid  and  allowed  bv  the  master  to  be  refunded. 
TreHtf.Harritim,'2  D.  ft  L.  941;  14L.J.,Q. 
B.210;  9  Jur.  873. 

An  affidavit  of  increase  ought  not  to  state  that 
the  expenses  charged  for  witnesses  have  baa 
paid  to  them,  unless  they  have  been  octoally 
paid  at  the  time  when  it  is  made ;  the  fact  « 
the  money  due  to  a  witness  for  atteodanoe 
having  been  set  off  against  expenses  incurred  by 
the  successful  party  in  conveying  him  to  the 
assize  town,  and  keeping  him  there,  is  in- 
sufficient. CVkks  y.  Durrell,  29  L.  J.,  Ex.  473; 
6  Jur.  (N.S.)  638  :  3  L.  T.  87  ;  8  W.  B.  630. 

An  attorney  who,  in  his  affidavit  of  increase, 
represents  that  he  has  paid  money  to  witnesses 
in  the  cause,  when  he  has  not,  in  fact,  paid  it 
(though  he  may  have  taken  steps  for  so  doing), 
or  who  without  proper  grounds  makes  state- 
ments tending  to  heighten  the  costs  payable, 
with  intent  to  favour  such  witnesses  or  to 
oppress  the  opposite  party,  commits  an  ofieace 
for  which,  on  a  timely  application,  he  may  be 
punished  hy  the  court.  Ifiw  d.  Jffitet  y.  SadUji, 
17  Q.  B.  S71. 

A  fine  of  100/.  and  suspension  from  practice 
for  three  years  imposed  upon  an  attomCT  for 
having  made  a  false  affidavit  of  increase.  JGut, 
In  re,  5  L.  T.  254  ;  10  W.  E.  13. 

 Practlo*  In  Chanoory  Kviaion.] — ^Wbere 

one  of  the  parties  to  an  action  in  the  Chancery 
Division  has  been  ordered  to  pay  costs,  the  com- 
mon law  practice  of  requiring  in  all  cases  fnHn 
the  party  to  whom  the  costs  are  to  be  paid  an 
affidavit  of  increase,  proving  that  payments  said 
to  have  been  made  have  in  net  been  made,  thit 
witnesses  were  material,  how  many  days  tbfl' 
were  in  attendance,  ftc.,  will  not  be  foUomd, 
but  the  party  ordered  to  pay  costs  will  only  be 
entitled  to  call  for  such  an  affidavit  In  cases  in 
which  the  taxing-master  has  required  it  to  sufiply 
information  of  which  he  is  not  in  poaeesrioa 
Smith  T.  Day,  60  L.  J.,  Ch.  838  ;  16  Ch.  D.  7SS; 
44  L.  T.  317 ;  39  W.  B.  434. 
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BoTOral  Tsiationi.]— In  trover,  the  plea  of 
not  gailtj  was  found  for  the  defendant,  and  the 
oUier  isenes  for  the  plaintiff.  The  defendant 
signed  judgment  ana  taxed  his  costs,  which 
were  paid.  The  court  refus&i  to  set  aside  an 
order,  which  the  plaintiff  obtained  nearly  a  year 
afterwards,  to  tax  the  costs  upon  the  issnes 
fonnd  in  his  favour.  Wation  v,  Binjex,  2  D.  & 
L.  663 ;  13  M.  k.  W.  1135  ;  14  L.  J.,  Ex.  116. 

Costs  of  increase  form  no  integral  part  of  the 
soit,  as  they  are  awarded  by  the  court  in  con- 
sequence of  the  damages  recoTered  by  the 
plaintiff,  and  form  the  subject  of  a  distinct  and 
separate  adjodication.  Taylor  v.  WUUtiton,  5 
21.  &M.  189  ;  1  H.  Jt  W.  451. 

Celts  of  Taxation.] — A  defendant  paid  within 
ftmr  days  the  amount  of  debt  and  costs  indorsed 
upon  the  writ,  but  afterwards  had  the  costs 
taxed.  Upon  taxation  two  items,  amounting  to 
leas  than  one-sixth  of  the  whole  amoant,  were 
taxed  off.  An  order  was  afterwards  made  by  a 
master  of  the  court  sitting  at  chambers  for  my- 
ment  of  the  costs  of  taxation  by  the  defen^int. 
Upon  the  hearing  of  the  summons  no  objection 
on  the  part  of  the  defenilant  was  made  to  the 
payment  of  the  costs  of  taxation,  on  the  ground 
d  the  nature  of  the  items  so  charged  and  taxed 
off.  The  defendant  having  moved  to  rescind 
the  order  : — Held,  that  though  there  was  a  dis- 
cretion in  the  court  to  allow  or  disallow  the 
costs  of  taxation  to  the  plaintiff,  the  court 
would  not  rescind  the  order  on  the  gronnd  that 
the  items  taxed  off  were  such  ns  the  plaintifts 
attorney  must  have  knon-n  to  be  not  ^alowable, 
no  objection  haiing  been  made  before  the 
master  on  that  ground.  Carpea^  t.  Calvert, 
17  L.  T.  678. 

The  costs  ot  the  plaintiff  and  of  the  several 
parties  to  the  cause  having  been  ordered  to  be 
paid  out  of  the  fund,  and  a  puisne  creditor  not 
a  party,  but  whose  demtind  had  been  decreed  to 
be  paid,  having  obtained  leave  to  attend  the 
taxation  of  the  costs : — Held,  that  he  was  en- 
titled to  the  costs  of  reading  over  the  bills  of 
costs  of  the  several  parties  to  the  cause.  Phtllipt 
T.  Jf^«,  Hay.  ft  J.  til  9. 

In  chambers,  the  defendants  interested  in 
taking  accounts  were  represented  by  some  of 
their  number.  L.,  one  of  the  defendants  ex- 
cluded from  attending  at  chambers,  claimed  a 
ri|^t  to  attend  the  taxation  of  costs ;  but  the 
master  refused  to  recognise  his  attendances,  and 
disallowed  all  his  charges  for  the  same.  On 
appeal,  the  court  declined  to  interfere  with 
the  discretion  which  the  master  had  exercised 
in  the  matter,  and  ordered  L.  to  pay  to  the 
parties  served  with  the  motion  a  sum  for  costs. 
StahUehmidt  v.  Lett,  7  Jur.  (N.8.)  1271  ;  9  W. 
B.8S0. 

il.  TheJUoeatur. 

Altarattou  in— Fmm  to  Xaks.J— Where 
there  is  an  error  in  the  deductions  made  on  the 
taxation  of  costs,  and  the  allocatur  is  mode  in 
ignorance  of  such,  the  party  affected  by  such 
error  is  not  at  liberty  to  make  an  alteration  in 
OTder  to  set  it  right,  the  proper  course  being  to 
w6lr  to  a  jndge  or  the  master.  Lety  t.  Divtc, 
6  D.  &  L.  307  ;  3  B.  C.  Kep.  148 ;  12  Jnr.  119. 

Part  Taxed  by  another  Offleer.]— A  writ  of 
having  issued,  proceedings  in  bank- 
raptcy  were  taken  against  the  defendant,  nnder 
IS  *  13  Vict.  c.  106,  B.  73,  and  the  commissioner 


made  an  order  under  s.  85  that  the  co^ts  of  such 
procecdiii<r^  should  abide  the  event  of  the  action. 
Aftcrwardd  a  judge's  order  was  made  for  staying 
proceedings,  on  payment  of  debt  and  costs.  The 
master  in  the  Exchequer  taxed  the  costs  of  the 
action,  and  gave  his  allocatur  for  their  amount, 
together  with  the  debt;  and  the  other  costs 
having  been  taxed  by  the  officer  in  bankruptcy, 
the  master  added  the  two  sums  toother,  and 
judgment  was  signed  for  the  whole  : — Held,  that 
the  proceedings  were  regular,  as  the  co'^ts  in 
bankruptcy,  when  taxed  by  the  master  in  bank- 
ruptcy, beciime  part  of  the  judgment  of  the 
Exchequer.  Webb  v.  Sewiett,  6  Ex.  107  ;  2  L. 
M.  £  P.  4  ;  20  L.  J.,  Ex.  134. 

Order  for  Payment  of  Costs.] — A  rule  for  taxa- 
tion of  costs,  and  the  allocatur,  do  not  amount 
to  a  rule  or  an  order  whereby  money  is  payable, 
within  the  1  &  2  Vict.  c.  110,  s.  18,  so  as  to 
operate  as  a  judgment.  Sltaw  v.  j\>a/r,  6  H.  L. 
Cas.  581 ;  27  L.  J.,  <3h,  444 ;  4  Jur.  (N.8.)  C;)5  ; 
6  W.  R.  635. 

Under  1  &  2  Vict.  c.  1 10,  s.  18,  an  order  for 
payment  of  costs  operates  only  as  agaiust  pur- 
chasers, mortgagees  and  cretiitors  from  the 
registration  of  the  certificate  of  taxation.  Ilar~ 
grate  v.  Hargrave,  23  Beav.  484. 

To  Whom  belonging.] — ^An  allocatur  is  the 
property  of  the  person  in  whose  favour  it  is. 
made.   Doe  d.  King  v.  RobiMon,  3  D.  P.  C.  503. 

iii.  Review  of  Taxation. 

Ohjsction  in  Writing.] — An  application  by  n 
party  to  a  judge  under  Ord.  LXV.  r.  27,  sub-rule 
41,  for  an  order  for  a  review  of  taxation  of  a  bill 
of  costs  as  to  any  item  or  part  of  an  item 
contained  therein,  cannot  he  entertained  nnless 
the  party  applying  has  first  carried  in  an 
objection  in  writing  under  sub-rule  39  with 
respect  to  each  such  item  or  part  of  an  item. 
Strmxberg  v.  Sandert,  38  W.  R.  117— C.  A. 

Where  a  party  in  objecting  to  the  taxation  of 
his  bill  took  various  objections  which  were  over 
ruled  Iqr  the  taxing-master : — Held,  that  on  a 
summons  to  rary  the  certificate  he  could  not 
raise  any  points  not  set  forth  in  his  written 
objections,  yation.  In  re,  Xatioh  t.  MantUton, 
57  L.  T.  648. 

When  a  party  carries  in  an  objection  In  writing 
to  the  certificate  of  a  taxing-master  under  Bules 
of  Court,  1875  (Costs),  Ord.  VII.  r.  SO,  he  is  only 
botmd  to  state  the  items  to  which  he  objects,  not 
the  reasons  of  his  olfaction.  Simmont  v.  Sterer, 
49  L.  J.,  Ch.  121 ;  14  Cb.  0. 154  ,  42  L.  T.  291 ; 
28  W.  E,  408. 

 PrivUegs  of  Solloitor.]— No  action  lies 

against  a  solicitor  for  defamatory  words  contained 
in  written  objections  lodged  by  him  upon  taxation 
of  another  solicitor's  bill  of  costs.  Pedley  t. 
yforrit,  61  L.  J.,  Q.  B.  31  ;  Go  L.  T.  626  ;  40 
W.  K.  42. 

Applioant  net  Party  to  Order.] — ^A  person  who 
is  not  a  party  to  the  making  of  an  order  for  the 
taxation  of  costs,  and  who  desires  that  the  taxa- 
tion under  the  order  may  be  reviewed,  ought  not 
to  ftpply  by  motion  to  review  the  taxing-master's 
certificate,  but  ought  to  apply  to  have  the  order 
for  taxation  set  aside.  CbarUon  t.  Charlton,  SI 
W.  E.  237. 
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AppUoatton  not  mad*  till  after  AUooatnr.]— 

Au  application  to  review  tho  taxatiou  of  costs 
ought  not  to  be  made  before  the  master  has  ma<:le 
bis  allocatur, as  he  has  oot,  until doiug  so,  finally 
decided  what  coit»  he  will  allow.  S'llman  t. 
Bottm,  8  M.  &  W.  522  ;  ID.  (N-S.)  II  ;  10 
J.,  Ex.  483 ;  6  Jor.  846. 

To  yfb»,t  Court]— Semblc.  that  a  question  as 
to  the  taxation  01  costA  will  not  in  general-be 
entertained  at  chamber?.  Smith  v.  Ilamor,  8 
C.  B.  Ck.B.)  829. 

All  applications  to  review  taxation  where  the 
master  clearly  was  in  error  should  be  made  at 
chambers  in  ^e  first  instance.  Letett  t.  Roth- 
well,  27  L.  J.,  Ex.  6.  See  Ord.  LXV.  r.  27,  sub-r. 
41. 

Juriidlotion  to  Eeview,  in  what  Gam.]— A 

master  taxing  costs  in  proceedings  not  in  the 
court,  by  direction  of  a  private  act  of  iiarliament, 
is  not  necessarily  subject  to  the  control  and 
revision  of  the  court.  Wraithhy,  In  re,  35  L.  J., 
Sx.  60  ;  L.  R.  1  Ex.  64 ;  11  Jur.  (N.s.)  954  ;  IS 
L.  T.  440 ;  14  W.  R.  143  ;  4  H.  &  C.  74. 

The  court  has  no  jurisdiction  to  review  the 
taxation  of  a  master  of  the  court  made  under  the 
Lands  Clauses  Act,  1845,  s,  52.    Owea  x.  L. 
jV;  W.  My.,  87  L.  J.,  Q.  B.  35  ;  L.  R.  3  Q.  B.  54  ; 
17  L.  T.  210  ;  16  W.  R.  125  ;  7  B.  &  S.  758. 

A  taxation  ol  sheriff's  costs  and  charges  by  a 
master  of  the  supreme  court  under  the  general 
order  of  Slst  August,  1888,  is  not  the  subject  of 
review  under  Ord.  LXV.  r.  27  (39-41).  Town- 
end  V.  Yirrkuhirt-  (Sheiijf^,  59  L.  J..  Q.  B.  156  ; 
24  Q.  B.  D.  621 ;  62  L.  T.  402  ;  38  W.  B.  381 ; 
64  J.  P.  698. 

A  taxing-master  at  common  law  referred 
certain  items  in  a  bill  of  costs  to  one  of  the 
chancery  taxing  masters.  On  on  application 
for  an  order  that  the  chancery  master  might 
be  directed  to  review  his  finding : — Held,  that 
it  was  not  within  the  jurisdiction  of  the  court 
to  make  an  order  as  to  anytliing  which  waB 
not  before  it.  Lett,  Eie  parte,  Parry,  In.  re, 
6  L.  T.  416  ;  10  W.  R.  6. 

When  a  superior  court  of  record  has  jurisdic- 
tion to  make  upon  motion  an  order  or  a  certificate 
for  costs,  such  order  is  binding  and  conclusive, 
and  the  master's  taxation  for  such  costs  cannot 
be  impugned  except  In  a  suggestion  of  error  la 
fact  upon  the  record  that  no  order  or  certificate 
was  made  by  the  court,  Seott  v.  Stnnett,  L.  B.  6 
H.  L.  234  :  30  W.  B.  686. 

Second  Application  on  Facts  known  at  first.] 

—The  court  having  refused  an  application  to 
direct  the  master  to  tax  the  plaintifT s  costs,  a 
second  application,  differing  in  form,  but  in 
BulMtance  the  same,  was  made  two  terms  after, 
upon  grounds  which  might  have  been  laid  before 
the  court  on  the  first  occasion  ;  and  it  was  there- 
fore refused.  ZMao  T.  I'out^,  17  C.  B.  649  ;  25 
L.J,,  C.  P.  176. 

Beoond  Applioatiott  after  Bcriev.]— Where 

the  master  had  been  directed  to  review  his  taxa- 
tion as  to  the  disallowance,  as  between  attorney 
and  client,  of  the  expenses  of  the  plaintiff's 
attorney  for  attending  at  the  trial  (in  Ijondon), 
and  be  hod  reconsidered  the  matter,  and  again 
disallowed  the  charge,  craiaidehng  that  it  bad 
not  been  sufficiently  snstained,  the  court  refiued 
a  role,  directing  him  again  to  review  his  taxa- 
tion.  Pa^otf  T.  BieA,  27  L.  J.,  Ex.  10. 


Whan  Otderod— Diiwetloa.]— The  coart  will 
rarely  interfere  to  review  a  taxation  upon  a 
matter  of  discretion  only.  Wahejield  v.  Brown, 
43  L.  J.,  C.  P.  222  ;  L.  R.  9  C.  P.  410 ;  SO  L.  T. 
423. 

But  where,  through  some  mistaken  construc- 
tion, the  master  has  not  exercised  his  discretion 
in  the  allowance  of  items  under  any  head  of 
costs,  erroneously  conceiving  that  be  n'as  not 
entitled  to  do  so,  the  court  will  direct  him  to 
review  Iiis  taxation,  in  order  to  exercise  his 
discretion.  So,  if  he  errs  in  principle,  or  departs 
from  a  positive  rule.  Reg.  t.  L.  C.  ^*  JD,  Ry., 
12  Jut,  (NJ.)  230. 

 Huaber  of  Counsel.] — In  an  action  to 

recover  a  large  sum  a  verdict  naving  been  found 
for  the  defendant,  and  a  new  trial  directed  on 
payment  of  costs,  the  master,  on  taxing  the 
defendant's  costs,  disallowed  the  briefs  and  fees 
to  the  junior  counsel,  and  the  consultation  fees 
(on  the  ground  tliat  the  briefs  disclosed  no 
witnesses  for  the  defence),  and  also  the  journeys 
and  attendance  of  the  defendant's  attorney  (from 
Bath): — ^The  court  directed  a  review  of  the 
taxation,  on  an  afiidavit  showing  that  the  cir- 
cumstances of  the  case  justified  the  employment 
of  two  counsel,  and  the  attendance  of  the 
attorney  from  the  country.  Madditon  v.  BaeoUy 
1  Am.  487  ;  5  Bing.  C».0.)  246  ;  7  Scott,  207  ; 
3  Jur.  248. 

— —  Mistake.]— Two  solicitors,  A.  and  B.,  dLi- 
solved  partnership,  and  it  was  agreed  that  B. 
should  be  entitled  to  half  the  profits  of  a  suit 
instituted  by  them.  After  some  time  an  order 
was  made,  1^  consent  of  both,  for  the  taxation 
of  the  costs  down  to  the  date.  Some  of  the 
costs  had,  unknown  to  B..  been  almidy  taxed, 
and  receivetl  by  A. : — Held,  under  the  circum- 
stances, that  the  onler  comprised  all  sucli  costs  ; 
and  the  previous  costs  having  been  omitted  in 
the  master's  certificate,  the  court,  upon  a  peti- 
tion to  review  the  taxation,  referred  the  matter 
bock  to  the  master.  Greentoood  y.  Ckurekill, 
14  Beav.  160.' 

  Uoneceuary  Proceedlngi.] — A  creditor's 

administration  action  was  ordered  to  be  stayed 
on  payment  by  the  applicant,  the  executrix  and 
residuaiy  legatee,  of  the  debt  and  the  costs  of 
the  action.  Before  tbo  master,  the  executrix 
objected  to  items  in  the  plaintiff's  bill  of  costs, 
alleging,  as  to  some  of  them,  that  they  had  been 
incurml  in  taking  unnecessary  and  improper 
proceedings  in  the  action.  The  master  lefused 
to  inquire  into  the  truth  of  these  allegations, 
end  taxed  the  costs  without  reference  to  them : 
—Held,  that,  under  r.  18  of  the  Additional  Rules 
of  Court,  1875,  the  master  ought  to  have  ocai- 
sidered  the  plaintiff's  objections,  and  that  there 
must  be  a  new  taxation.  Bainetv.  Warmsfeu, 
47  L.  J.,  Ch.  844  ;  39  L.  T.  83  ;  27  W.  R.  36. 

If  a  solicitor  n^ligently  or  ignorantly  takes 
some  unnecessary  proceeding,  it  is  tho  duty  of. 
the  master  to  disallow  the  charge  made  in  respect 
of  such  proceeding.  Alton  v.  Oa^ord  (_Lurd), 
1  Myl.  ic  K.  564  ;  2  L.  J.,  Cb.  174. 

The  taxing-master  disallowed  a  general  objec 
tion  to  a  bill  of  costs  as  not  properly  cbaigeablc 
under  a  trust  deed,  on  the  ground  that  the  words 
of  the  trust  deed  covered  all  expmses  incurred 
by  the  trustee  In  tiie  proper  matters  of  the  trust, 
and  that  the  majority  of  the  items  of  costs  wens 
Incnned  with  the  plaintiff's  ctHuent,  and  some 
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flddutted  b7  the  plaiatifTs  bllL  The  master  also 
di«3llowed  an  objection  to  particular  items,  as 
having  been  "  unnecessarifr  and  improperly 
iDcurred,"  on  the  grouQil  that  such  costs  had 
been  preyed  before  him  to  have  been  properly 
incurred ; — Held,  that  the  above  answera  were 
snffictent.   Maw  v.  Pearson,  3  N.  B.  99. 

The  court  will  not  inquire  into  the  propriety 
of  tla&  maBter'B  decisioa  in  a  case  in  which  he  has 
disallowed  certain  costs  between  party  and  part?, 
as  being  unnecessarily  incurred,  and  where  the 
attorney  subsequently  sues  his  client  for  the 
same  costs,  which  are  again,  on  taxation,  dis- 
aUowed.  WUliavu  t.  Mehottu,  1  D.  (H^.)  810  ; 
€  Jur.  838. 

 Falsa  AffldaTita.l  —  The  master  having 

been  induced  by  false  amdavits  to  allow  a  large 
som,  as  the  fees  and  expenses  to  commissioners 
named  in  a  commission  for  the  examination  of 
witnesses,  which  it  was  su^ested  had  not  been 
paid  ;  the  court  referred  it  back  to  the  master, 
to  inquire,  by  such  means  as  he  should  think  fit, 
what  sums  bad  actually  been  paid,  and  to  review 
the  taxation  if  necessaty.  Barnet  t.  Attwood, 
5  C.  B.  164. 

 Solioitor  not  on  Boll.} — ^Wheie,  after  the 

taxation  of  the  costs  of  one  of  the  parties  of  the 
cause,  it  appeared  that  the  name  of  the  in- 
dividual woo  had  acted  as  his  attorney  in  the 
action  was  not  upon  the  roll  of  attorneys,  the 
court  refused  a  rule  to  review  the  taxation, 
although  some  of  the  items  allowed  by  the 
master  were  charges  for  attendances  by  such 
pretended  attorney.  Qflet  v.  Hayman,  8  Jur. 
49S. 

 Amonat.] — The  court  will  not  order  a 

taxation  to  be  reviewed  where  the  amount 
allied  to  have  been  improperly  allowed  is  less 
than  40s.   Xewton  t.  Soodls,  4  C.  B.  S69. 

^— OltjMtion  not  taken  before  Kasttr.] — 

The  court  will  not  grant  a  review  of  taxation 
npon  a  ground  which  was  not  specifically  pre* 
sented  l^fore  the  master.  Hore  v.  Saal,  17  C.  B. 
6S9  ;  25  L.  J.,  C.  P.  181.  S.  P.,  Piwk  v.  Burrows, 
3  J>.  (K-S.)  358 ;  7  Jot.  87 ;  Mortimer,  /«  re, 
Ii.  B.  4  £q.  96  ;  18  W.  B.  867. 

 Snor  in  Calonlation.] — The  court  will 

OTder  a  review  of  a  taxation  where  the  master 
has  clearly  made  an  error  of  calculation,  or  in 
the  construction  of  an  order,  as  to  the  allocation 
of  costs  between  the  parties.  Levett  t.  Sothwell, 
27  L.  J.,  Ex.  6. 

Where  the  master  has  made  a  manifest  mis- 
take in  calculation,  or  has  erroneously  allowed 
or  disallowed  any  item  on  some  supposed  rule 
which  docs  not  apply,  the  court  will  correct  his 
decision.  £»ight  v.  Grav«4end  By.,  27  L.  J., 
Ex.8. 

 XrrM  in  Principle.] — The  court  will  not 

interfere  with  the  taxation  of  costs,  except  to 
correct  some  error  of  principle  into  which  the 
master  may  have  fallen.  Burton  v.  Burton,  29 
I*.  J.,  Ex.  291.  S.  P.,  Mortimer,  In  rt.  It.  B.  4 
96 ;  18  W.  B.  367. 

Tfie  court  will  not  ordinarily  interfere  with 
the  taxation  of  crats  by  the  registrar  unless  his 
decision  is  shown  to  have  been  erroneous  in 
principle.  The  Xeera,  6  P.  D.  118 ;  42  L.  1. 743  \ 
|8  W.  R.  816. 


The  court  will  not  review  a  master's  toxaticai 
of  costs  unless  he  has  been  wrong  in  principle. 
Barley  v.  Iftehe^on,  1  Con.  ft  L.  891 ;  3  Dr.  ft 

War.  86. 

On  general  exception  to  report  on  taxation, 
referring  to  a  schedule,  court  will  hear  exception 
on  principle  only.  Ckristy,  Ex  parte,  Barrow, 
lure,  3  Mont.  4;  Ayr.  102:  2Deao.l29;  6L.J., 
Bk.  68. 

Exceptions  do  not  lie  to  master's  report  as  to 

CMts,  nor  can  there  be  a  re-toxation  as  to 
quantum.  Irr^ularity  in  proceedings,  or  master 
acting  on  mistaken  principle,  will  induce  court 
to  interfere.   Fenton  v.  CrickHt,  3  Madd.  496. 

The  master's  decision  on  questions  of  taxation 
is  final,  as  to  matters  of  tact  and  amount  ol 
chat^es,  and  is  only  reviewed  by  the  court  when 
the  master  acts  upon  a  mistaken  principle 
AUop  V.  Oxford  (Lord),  1  Myh  ft  K.  664 ;  3 
L.  J.,  Ch.  174. 

In  appeals  respecting  costs  the  court  enter 
tains  not  only  questions  whether  a  principle 
of  taxation  was  correct  or  not,  bnt  also  whether 
a  giveu  principle  was  applicable  or  not  to  the 
particuhtf  items.   Newoy  v.  Brew,  12  Ir.  Eq.  B. 

 ftuatam.]— The  court  will  not  interfere 

where  an  objectiim  is  made  to  the  quantum 
allowed  by  the  master,  in  his  taxation  of  a 
solicitor's  bilL  Stoekett  t.  Datotott,  5  L.  J.,  Ch. 
123. 

Hearing  of  AppUeatim.]— Upon  a  rule  to  re* 
scind  an  order  for  a  review  of  the  master's  taxa> 
tion,  it  being  objected  that  neither  the  rule  nor 
the  affidavits  upon  which  it  was  drawn  up  dis- 
closed what  the  taxation  was,  the  court  in  the 
exercise  of  their  discretion,  under  the  17  &  18 
Vict.  c.  125,  B,  16,  and,  without  imposing  any 
terms,  ordered  the  allocatur  to  be  produced  for 
their  inspection.  Atltero/t  v.  Foulket,  18  C.  B. 
261 ;  26  L.  J.,  C.  P.  202  ;  2  Jur.  (K.s.)  449 ;  4 
W.  B.  457. 

On  a  rule  to  review  a  taxation,  on  the  ground 
of  a  supposed  mistake  on  the  part  of  the  master, 
it  is  not  competent  to  the  party  showing  cause 
to  point  out  counter  mistakes  to  balance  the 
tamer.  Smith,  J«  3  D.  ft  L.  376  ;  13  M.  ft 
W.  477  !  8  Jur.  1143. 

Coiti,  when  Allowed.] — ^Where  a  party  applies 
for  a  review  of  the  taxation  of  coats,  and  the 
taxation  is  referred  back  to  the  master,  he  is  not 
entitled  to  the  costs  of  the  rule  upon  which  the 
review  is  sought  for  and  obtained.  Par$o*$  v. 
Pitcher,  6  D.  P.  C.  600  ;  6  Scott,  298. 

Co3ts  of  a  rule  for  reviewing  a  taxation  are  not 
given  where  the  mistake  is  with  the  master. 
Ward  V.  Bell,  2  D.  P.  C.  76. 

Ko  costs  are  allowed  npon  a  rule  made  abso- 
lute to  review  the  master's  taxation.  Miller  v. 
Thornton,  4  Man.  ft  O.  260 ;  11  L.  J.,  C.  P.  224. 

The  costs  of  an  unsucceKful  motion  to  review 
the  master's  taxation  do  not  necessarily  follow 
the  general  costs  of  the  cause.  Barthoiorneto  v. 
Carter,  4  Man.  ic  G.  612  ;  5  Scott  (N.K.)  498. 

Where  the  question  as  to  such  taxation  in- 
volved the  construction  of  a  difficult  statute,  the 
court  discharged  the  rule  to  review  wiUiout 
costs.  lb. 

A  petition  to  review  a  taxation  was  successful, 
but  the  petitioner,  not  having  taken  proper  steps 
to  satisfy  the  taxing  master  when  the  matter  was 
In  his  office,  waa  ordered  to  pay  the  costa 
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Stttive  T.  Dimtdale,  9  Bear.  170 ;  IS  L.  J.,  Cb. 
124  ;  10  Jar.  277. 

Where  exceptions  are  token  to  the  master's 
certificate  of  the  taxation  of  costs,  on  the  ground 
that  he  has  not  charged  the  solicitor  with  all  the 
moneys  received  h;  him  with  which  be  ought  to 
baTC  been  charged,  and  snch  exceptions  are 
allowed,  and  the  master  directed  to  review  his 
report,  in  that  respect  the  court  does  not  give 
the  exceptant  the  costs  of  such  proceedings,  on 
the  ground  that  they  are  necessary  to  correct 
a  mistake,  or  misapprehension  of  the  master. 
Wright  T.  Sintthwood,  1  Y.  &  J.  627. 


I  b.  What  Costs  Allowed. 

i.  Coujuel's  Feet. 
a.  Number  of  ConnseL 

0«nentl  Snle.]— The  general  rule  that,  for  tbc 
parposcs  of  taxation  as  between  party  and  party, 
only  two  counsel  can  be  nllowea  as  against  an 
adverse  party,  will  not  be  departed  from  except 
under  very  special  circumstances.  Mt.'Qen,  t. 
itfiisw,  1  Mac  ii  G.  231. 

The  general  role  is,  that  the  costs  of  two 
counsel  only  are  allowed  upon  a  taxation  between 
party  and  party,  the  tasing-mister's  certifying 
the  fact  of  one  counsel  being  brought  specially 
from  another  court  is  not  a  ground  for  allowing 
an  extra  number.  Smith  v,  Effingham  (^EarV), 
10  Beav.  378  ;  16  L.  J.,  Cb.  297  ;  II  Jar.  444. 

Where  the  taxing-master  had  refused  to  allow 
the  briefs  of  more  than  two  counsel,  on  the  taxa- 
tion of  costs  between  party  and  party,  the  master 
having  exercised  his  discretion  by  looking  into 
the  circumstances  of  the  case,  and  not  having 
relied  wholly  on  the  general  role,  the  court 
refused  to  disturb  the  certificate.  Jdidland  By. 
T.  Broum^  10  Hare  (App.)  xliT. ;  22  L.  J.,  Ch. 
1092  ;  17  Jar.  969. 

The  number  of  coonsel  to  be  allowed  is  in  the 
(almost  uncontrolled)  discretion  of  the  master. 
Zoekstone  v.  i.  S.  ^  S.  C.  Ry.,  12  C.  B.  (s.s.) 
243. 

The  master  allowed,  in  the  costs  of  the  motion 
for  a  new  trial,  the  fee  paid  to  the  counsel  who 
led  at  the  trial,  and  dlsulowed  tiiat  paid  to  the 
junior  counsel : — Held,  that,  as  the  leader  could 
not  be  heard  in  banc,  the  fee  to  him  was  impro- 
perly allowed ;  and  that  the  fee  to  the  junior, 
for  taking  notes,  was  improperly  disallowed. 
StewaH  v.  Steele,  6  Scott  (H.E.)  517  ;  4  Man.  &  G. 
669. 

The  plaintiff  had  instmcted  two  queen's 
counsel  and  a  jnnior  to  oppose  an  application 
for  leave  to  amend  on  the  part  of  H,,  one  of  the 
defendants,  and  the  other  defendants  were  re- 
presented by  a  jnnior  counsel  and  supported  the 
plaintiff.  The  court  in  ordering  H.  to  pay  the 
costs  of  the  application,  allowed  the  costs  of 
only  one  counsel  <m  behalf  of  the  plaintiff,  and 
40<.  costs  to  the  other  def aidants.  Cargill  v. 
Sovxr,  46  L.  J.,  Ch.  176 :  4  C!h.  D.  78  j  85  L.  T. 
621  ;  25  W.  R.  221. 

Where  a  point  of  law  is  involved  in  a  cause,  two 
counsel  ore  not  on  unreasonable  number,  and  the 
master  ought  to  allow  the  costs  of  both,althoa{^ 
at  the  tri^  it  was  agreed  to  torn  the  facts  into  a 
special  case.  GrindaU  v.  Goodman^  6  D.  P.  C. 
878  ;  W.  W.  at  D.  70  ;  I  Jur.  55. 

In  an  action  to  recover  1,000Z.,  involving  the 
character  of  the  parties,  a  new  trial  ha\ing  been 
grantetl  to  the  plaintiff  on  the  payment  of  the 


costs,  and  the  master  having  dis.illowed  costs  on 
brief  for  a  second  coimsel,  upon  the  ground  that 
there  were  no  witnesses  in  the  defendant's  brief, 
the  court  directed  a  review  of  the  taxation. 
Madditon  v.  £a«on,  5  Bing.  (n.c.)  246  ;  7  Scott, 
207  ;  1  Am.  487  :  3  Jor.  248. 

Where  nominal  damages  (exceeding  the  limit 
within  which  tho  judges  certificate  for  costs  i» 
required)  are  recovered  in  an  action  involving  a 
question  of  title,  the  amount  recoveretl  cannot 
be  taken  as  the  measure  of  the  importance  of  the 
action.  The  costs  of  second  senior  counsel 
allowed.  MeBride  t.  MeSride,  [1894]  2  Ir.  B. 
76. 

A  fee  given  to  senior  counsel  to  plead,  the 
cause  was  not  heard  on  the  day  set  don-n.  At 
the  next  hearing  the  counsel  was  from  home  and 
another  senior  was  feed.  An  appeal  from  the 
taxing-master  allowing  both  fees  was  dismissed. 
£idd  V.  Ymtuff,  1  W.  B.  214. 

The  fact  of  a  petition  being  unopposed  is  not 
of  itself  a  sufficient  reason  for  the  disallon-ance 
of  the  costs  of  two  counseL  Costs  of  two  counsel, 
upon  a  petition  of  a  retiring  trustee  for  a  reference 
to  appoint  a  new  tmstee,  and  of  a  petition  to- 
confirm  the  master's  report,  allowed  under  the' 
circumstances.  Sturge  t.  Ifinndale,  9  Beav.  170t 
15L.J.,  Ch.  124;  10  Jur.  277. 

Briefs  to  two  counsel,  on  an  unopposed  motioik 
made  by  a  trustee,  to  pay  money  into  court, 
allowed,  upon  appall  from  the  decision  of  the 
taxing-master.   Stcphen»  v,  \cwboro7igh  (Zflr</)» 

11  Beav.  403  :  17  L.  J.,  Ch.  332  ;  12  Jur.  319. 
The  plaiutifif's  solicitor  employed  a  queen'» 

counsel  and  a  junior  to  oppose*  a  motion  for 
further  time  to  answer.  The  court  held  that  he 
was  justified  in  so  doing,  and  ordered  the  taxing- 
master,  who  had  disallowed  the  fees  <^  theiunior 
counsel,  to  review  his  taxation.  Gioie  v.  SStmer, 

12  Sim.  649. 

If  the  petition  Is  of  a  special  nature  a  fee  to  a 
second  counsel  on  the  hearing  will  be  allowed. 
Ellis.  Ex  parte,  Mwgrote,  In  re,  3  Mont.  D.  ft 
D.  600. 

Whether  the  costs  of  two  counsel  retained  on 
behalf  of  parties  haviDg  liberty  to  attend  the 
proceedings,  and  being  in  the  same  interest  a» 
the  plaintiff,  ought  to  be  allowed  or  not  is  a 
question  for  the  discretion  of  the  taxing-mostec. 
Wehb't  EUatty  In  re,  28  L.  T.  726;  21  W.  R. 
745. 

The  mere  fact  of  such  parties  appearing  by  the 
same  solicitor  as  the  plaintiff  is  no  good  reasoa 
why  they  ought  to  be  allowed  the  costs  of  a 
junior  counKl  only.  lb. 

The  costs  <tf  employing  two  queen's  counsel 
for  the  plaintiff  at  the  hearing  allowed ;  the 
second  queen's  counsd  having  drawn  the  bill 
when  he  was  withoat  the  bar.  Carter  v.  Bar- 
nard,!^ Sbn.lfi7!  17  I^J.,  Ch.278;  18  Jur. 
S22. 

Two  Jonim.] — ^The  fees  of  two  jojuca  counsel 
engaged  in  settling  defendant's  answer  will  not 
be  allowed.  Bavie  v.  Bymrt  iEarl),  21  Beav. 
124;  26  L.  J.,  Ch.  122;  1  Jur.  (N.8.)  1153;  4 
W.  R.  41.  Affirmed,  8  De  O.  M.  &  O.  33  ;  25 
L.  J.,  Ch.  322  ;  2  Jur.  (N.s.)  219  ;  4  W.  B.  268. 

Only  one  junior  counsel  allowed  as  betmen 
party  and  party,  except  by  special  leave  of  the 
court.  Ih. 

Costs  of  two  junior  counsel  allowed,  yorth 
Eattern  By.  v.  Jackton,  22  W.  R.  629. 

Thxee  CouusLJ— The  rule  that  charges  will 
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not  he  allowed  for  employing  more  than  two 
counsel  will  only  be  departed  from  in  excep- 
tional circnmstances,  and  in  determining  whether 
SQch  circumstances  exist  the  amount  of  interest 
which  the  successful  party  has  in  maintaining 
the  suit  may  be  taken  into  consideration.  Smith 
T.  ^Mller,  45  L.  J.,  Ch.  69  :  L.  B.  19  Eq.  478 ;  81 
L.  T.  873  ;  23  W.  R.  332. 

The  general  rule  that,  upon  taxation  of  costs 
as  between  party  and  party,  the  briefs  of  more 
than  two  counsel  shall  not  be  allowed,  is  not  in- 
flexible. Pearce  v.  Lindtai/,  1  De  G.  F.  &  J. 
573 ;  8  W.  R.  383. 

Circnmstances  under  which  the  costs  of  a 
third  counsel  will  be  allowed.   Betti  v.  Clifford, 

1  John,  ic  H.  74. 

Parties  employing  more  than  two  connsel  in 
equity  do  so  at  their  own  risk ;  the  costs  will 
not  be  allowed  imless  directed  by  the  court. 
J)avlt  T.  Dytart  iEarT),  21  Beav.  124  ;  25  L.  J., 
Ch.  122;  1  Jur.  (N-S.)  1158;  4  W.  B.  41. 
Affirmed,  8  De  G.  M.  &  Q.  33  ;  25  L.  J.,  Ch.  322 ; 

2  Jur.  (N.S.)  219  ;  4  W.  K.  268. 

The  costs  of  a  third  counsel  of  the  common 
law  bar  disallowed  in  eouitv.  Floehton  v. 
I^lte,  4  N.  R.  456 ;  12  W.  R.  1028. 

A  defendant  in  an  action  upon  a  policy  of  in- 
511  ranee,  obtained  a  rule  for  a  new  trial  on  the 
payment  of  the  costs  of  and  occasioned  by  the 
former  triaL  The  master  allowed  three  counsel : 
— Held,  a  proper  exercise  of  discretion.  Stewart 
T.  Steele,  5  Scott  (K.B.)  617  ;  4  Man.  &  G.  669. 

An  arrangement  by  which  a  Q.  C.  retained 
for  one  of  &e  defendants  for  the  hearing  of  an 
appeal  h&B  been  transferred  to  the  co-defendants 
to  argue  the  case  for  them  as  leading  counsel, 
does  not  justify  the  allowance  of  three  counsel 
om  party  and  party  taxation,  although  only  four 
counsel  were  employed  between  the  two  sets  of 
defendants,  and  the  hearing  of  the  appeal  occu- 

S'ed  several  days.   Merchant  Banmng  Co.  v. 
avd,  44  L.  J.,  Ch.  581  ;  L.  B.  20  Eq.  452  ;  32 
L.  T.  794  ;  23  W.  B.  788. 

 Xridenee  Tolnminoni.] — In  an  action  for 

running  down  a  Tessel,  the  plaintiff  sncceeded. 
There  were  eighteen  witnesses  and  the  trial 
laited  four  hours.  The  master  allowed  three 
coonsel,  with  fees  of  2.^,  20,  and  15  guineas. 
Beriew  of  taxation  refused.  General  Steam 
JTarigation  Cu.  v.  Mann,  2  W,  R.  154. 

Where  evidence  was  voluminous,  and  required 
careful  consideration,  the  costs  of  a  third  counsel 
were  allowed.  WeMwarth  v.  Uoyd,  35  L.  J.,  Ch. 
642  ;  L.  B.  2  Eq.  607  ;  12  Jur.  (KA)  681 ;  14 
L.  T.  781. 

 Case  of  Difficulty.]— A  pLiintifl  may  be 

aUowe<l  for  fees  to  three  connsel  in  a  cause  of 
difBcotty.   3ii>rH»  t.  Hu^,  1  Chit.  644. 

In  a  case  of  considerable  complication,  in 
which  charges  of  fraud  were  made  against  the 
defendant,  judgment  having  been  given  for  him 
with  costs,  he  was  allowed  the  costs  of  employ- 
ing three  counsel,  though  the  master  had  only 
allowed  the  costs  of  two.  Sirkwood  v.  Webster, 
47  L.  J.,  Cb.  880  ;  9  Ch.  D.  239  ;  26  W.  B.  812. 

Where  costs  are  awarded  upon  an  application 
to  the  Railway  and  Canal  Commissioners,  the 
costs  of  more  than  two  counsel  will  not  be 
allowed  on  taxation  between  parly  and  party, 
unless  the  case  involves  extraordinary  complica- 
tion and  difficulty,  and  is  one  in  which  a  reason- 
able and  prudent  man,  actii^  with  ordinary 
prralence,  would  not  go  into  court  without  three 


counsel.  In  applying  this  Litter  test,  the  chnnce 
of  counsel  being  a1»ent  should  not  be  taken 
into  consideration  ;  but  it  should  be  assumed  that 
all  the  counsel  employed  can  attend  throughout 
the  hearing.  The  rule  laid  down  by  Fry,  J.,  in 
Sirhcood  V.  Wehiter  (9  Ch.  D.  239)  explained. 
Glamorgan  Covnti/  CovmcU  v.  6.  W. Ry.,  64  L.  J., 
Q.  B.  138  ;  [1895]  1  Q.  B.  21 ;  71  L.  T.  736; 
9Ry.  4;  Can.TrafE.  Oas.  1  ;  59  J.  P.  182. 

B.,  a  second  mortgagee,  filed  a  bill  for  re- 
demption and  foreclosure  against  F,,  who  held 
the  first  and  third  mortgages  on  the  property. 
F,,  by  his  answer,  disputed  B.*s  security  by 
denying  the  consideration,  and  filed  a  cross-biU 
for  foreclosure  impeaching  that  security.  By 
the  decree  made  in  both  suits,  F.'s  bill  was  dis- 
missed with  costs,  BO  far  as  it  sought  to  set  aside 
B.'s  security,  and  F.  was  ordered  to  pay  the 
costs  of  the  first  suit,  "  so  far  as  the  same  have 
been  increased  by  the  answer  of  F.  impeaching 
the  validity  of  the  security  of  B."  The  master 
held  that  the  costs  incurred  by  B.  in  proving  the 
consideration,  and  consequent  thereon,  were  the 
increase  of  costs  in  the  first  suit  which  F.  was 
to  pay,  and  that  the  expense  of  the  hearing 
must  be  apportioned  according  to  the  number 
of  folios,  and  that  the  costs  of  the  second  suit 
must  be  apportioned.  He  allowed  the  costs  of 
three  counsel  in  the  second  suit  on  account  of 
the  complexity  of  the  case.  B.  objected  to  this 
taxation,  and  contended  that  he  ought  to  be 
allowed  aU  his  costs  except  such  as  would  have 
been  incurred  if  the  suits  had  been  ordinary 
redemption  and  foreclosure  suits  heard  as  short 
causes,  and  that  F.  ought  to  have  all  his  costs 
disallowed,  except  such  as  would  in  that  case 
have  been  incurred,  the  difference  being  attribu- 
table to  F.'s  impeaching  B.'s  security : — Held, 
that  the  master  had  proceeded  on  a  correct 
principle.  Beghie  v.  Fenicick,  L.  B.  6  Ch.  869  ; 
25  L.  T.  441 ;  20  W.  B.  67. 

Held,  also,  that  so  much  of  B.'8  bill  as  waa 
directed  to  anticipating  the  objection  taken  by 
F.'s  answer  ought  to  be  dealt  with  as  occasioned 
by  the  objection  taken  in  the  answer,  and  that 
in  the  other  suit  regard  ought  to  have  been  had 
in  taxation  to  the  circumstance  that  the  com- 
plexity which  justified  the  allowance  of  three 
counsel  was  owing  to  B.'8  security  being  im- 
peached. Ih. 

 Questions  of  Importance.]— In  an  action 

to  recover  20f.  the  Pendant,  who  pleaded 
fraud,  obtained  a  verdict.  The  taxing-master 

allowed  the  costs  of  three  counsel  upon  a  motion 
to  set  aside  the  verdict  and  enter  judgment  for 
the  plaintiffs,  or  for  a  new  trial,  certifying  that 
he  did  so  having  regard  to  the  nature  of  the 
case,  and  the  complicated  and  important  ques- 
tions Involved : — Held,  that  the  taxing-moster'a 
discretion  should  not  be  interfered  with.  Aaron't 
Beef  V.  Twin,  [1894  ]  2  Ir.  R.  242.  S.  P.,  X.  C. 
^  J).  By.  V.  S.  jE.  By.,  60  L.  T.  753. 

Although  two  counsel  only  are  heard  in  the 
Court  of  Appeal,  the  costs  of  three  counsel  in 
that  court  snonlil  be  allowed  on  taxation  be- 
tween party  and  party  where  the  difflcol^  and 
importance  ot  the  case  render  it  proper  to  retain 
them,  particularly  in  cases  where  tnree  counsel 
had  been  allowed  on  taxation  between  jparty  and 
party  in  the  coort  below.  Bohb  v.  Connor.  Ir. 
B.  9  Eq.  873. 

—  Amount  el^nud.]— A  collision  occurred 
between  the  P.  and  the  M.,  in  consequence  of 
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whioh  the  F.  alao  collided  with  the  D.,  doing 
damage  to  the  Utter  to  the  extent  of  2,700/. 
The  P.  and  the  D.  commenced  actions  against 
the  M. ;  but  the  D,  stood  by  until  the  P.'s  action 
was  decided.  Three  counsel  were  emi)loyed  in 
the  action  on  behalf  ot  the  D.  :— Held,  that, 
considering  the  amount  of  the  damage,  the 
allowance  of  the  coeta  of  three  counsel  was  not 
unreasonable.  Tke  Mammoth,  58  L.  J.,  P.  70  ; 
9  P.  D.  126;  61  L.  T.469;  33  W.  K.  172j  5 
Asp.  M.  C.  289. 

 Length  of  Eearing.] — A  bill  having 

been  dismisaed  with  costs,  after  a  hearing  of 
fourteen  days*  duration,  in  a  suit  in  which  nine- 
teen individuals  and  two  companies — who  had 
to  a  great  extent  a  common  ease — were  defend- 
ants, and  some  of  them  had  justifiably  answered 
separately,  and  had  severally  appeared  by  three 
counsel,  two  only  of  whom  were  heard  for  each 
defendant  or  set  of  defendants  ;  the  court  refused, 
in  the  Instance  of  an  individual  defendant,  to 
review  the  taxation  whereby  the  costs  of  the 
third  counsel  were  disallowed  by  the  taxing- 
master  as  between  party  and  party.  HatUint  v. 
0'G}nnur,  Ir.  U.  C  Kq.  615.  S.  P.,  Mereliant 
Banking  Ot.  v.  Maud,  supra. 

 Tliird  Goiinsel  after  Truufer.J — The 

action,  after  a  motion  for  an  injunction  had 
been  heard  before  Malins,  V.-C,  was  transferred 
for  hearing  to  Fry,  J.  ;  the  defendant  therefore 
retained  a  third  counsel.  The  taxing-master 
allowed  his  coats  : — Held,  that  the  costs  of  such 
counsel  couhl  not  be  allowed  on  account  of 
the  transfer,  and  that  the  weight  of  the  case  did 
not  jnsti^soch  allowance.  Mason  v.  Brentini, 
42  L.  T.  726. 

 Third  and  additional  CoonssI  on  Appeal.] 

—On  the  hearing  of  an  action  in  the  Chancery 
Division,  tbe  plaintiff  was  represented  by  four 
counsel,  the  defemlantB  by  two  only.  Judgment 
was  then  given  for  the  defendants.  The  plain- 
tifl  having  given  notice  of  appeal,  the  defendants 
retained  another  counsel,  and  were  represented 
by  him  and  their  former  counsel  at  the  hearing 
of  the  appeal,  which  was  dismissed  with  costs. 
The  taxing  officer  disallowed  the  fees  paid  to  the 
additioiul  counsel : — Held,  tiutt  the  case  was  one 
in  which  the  court  ought  not  to  interfere  with 
the  taxing-officer's  discretion.  Wegmann,  v.  Cor- 
coran, 41  L.  T.  792. 

 Junior  appointed  a  Qaeea'i  ConuoL] — 

The  mere  fact  of  a  junior  counsel  in  a  cause 
having  been  appointed  a  Q.  C.  is  not  a  sufficient 
reason  for  allowing  the  costs  of  briefs  to  three 
counsel   Mem.   L.  R.  10  Ch.  510. 

When  a  junior  counsel  who  has  prepared  the 
pleadings  for  a  party  to  a  cause  is  called  within 
the  bar  before  the  hearing,  and  after  a  leader 
has  hasD.  retained,  then,  if  the  case  is  of  such  a 
description  as  to  make  the  retaining  a  leader  at 
that  stage  of  the  cause  proper,  the  costs  of  three 
counsel  at  the  hearing  ought  to  be  allowed. 
CouteM  V.  Covtens,  41  L.  J.,  Ch.  166  ;  L.  B.  7  Ch. 
48  ;  26  L.  T.  719  ;  20  W.  R.  48. 

The  costs  of  tliree  counsel  allowed  where  the 
junior  who  had  drawn  the  pleadings  was  called 
within  the  bar  before  the  hearing  of  the  cause. 
Zb. 

It  is  not  a  matter  <^  course  to  allow  the  costs 
of  three  counsel  in  such  a  case.  They  ought  to 
be  allowed  only  where  the  matter  is  of  such  a 


nature  that,  according  to  the  ordinary  practice 
of  litigants,  it  wooIiThave  been  proper  in  the 
first  instance  to  give  a  retainer  to  a  queen's 

counsel,  lb. 

Bat  when  a  leader  has  been  employed  in  a  suit 
but  not  retained,  the  costs  of  employing  him  as 
third  counsel  at  the  hearing  will  not  be  allowed 
as  between  party  and  party,  although  the  junior 
counsel  who  drew  the  pleadings  hM  before  the 
hearing  been  called  within  the  bar.  Bettt  v. 
Cleaver,  41  L.  J.,  Oh.  603  ;  L.  R.  7  Ch.  613  ;  27 
L.  T.  85  ;  20  W.  R.  732. 

The  costs  of  more  than  two  counsel  disallowed 
in  taxation  between  party  and  party,  notwith- 
standing the  third'  counsel  was  retained  after 
the  counsel  by  whom  the  pleadings  had  berai 
drawn  had  been  called  within  the  bar.  Green 
V.  Brlffgt,  7  Hare,  279  ;  17  L.  J.,  Ch.  323. 

Costs  of  a  brief  to  a  secoud  queen's  counsel  on 
the  hearing  of  the  cause  allowed,  he  having 
before  he  had  been  called  within  the  bar  been 
the  junior  counsel  in  the  cause.  Hariley  v.  Cox, 
38  L.  J.,  Ch.  678  ;  L.  R.  7  Eq.  461  ;  20  L.  T.  478; 
17  W.  R.  603. 

JBefore  the  trial  of  an  action  the  junior  counsel 
for  the  plaintiff  was  called  within  the  bar ;  at 
the  trial,  which  lasted  eight  days,  three  counsel 
were  engaged,  viz.  a  leading  queen's  counsel 
who  had  formerly  been  junior  in  the  case,  and  a 
junior.  The  judge  decided  in  the  plaintiff's 
favour.  The  taxing-master  disallowed  the  fees 
of  the  leading  queen's  counsel : — Held,  that  the 
taxing-master  had  exercised  his  discretion  rightly, 
as  the  case  was  not  one  in  which  it  was  essentially 
nece88at7  for  the  purpose  of  doing  justice 
between  the  parties  that  the  plaintuf  should 
emplmr  three  counsel.  Parith  v.  Poole,  34  W.  E. 

•m. 

The  junior  counsel  who  had  advised  through- 
out the  proceedings  taken  by  a  claimant  against 
a  company  in  liquidation,  in  respect  of  its  breach 
of  contract  to  purchase  his  business,  having 
been  called  within  the  bar  within  the  hearing 
of  the  claim  and  after  a  leader  had  been  re- 
tained : — Held,  that  having  regard  to  the  length 
and  complication  of  the  case  and  evidence,  the 
costs  of  a  third  counsel  as  junior  counsel  at  the 
hearing  ought  to  be  allowed.  Lqffitte  A"  Co.,  In 
re,  Leffitte's  claim,  44  L.  J.,  Ch.  638  :  L.  B.  30 
Eq.  660  J  S3  L.  T.  91  ;  24  W.  E.  7, 

Bailway  and  Canal  Commiislon.]  —  Where 
costs  ai-e  awarded  upon  an  application  to  the 
Railway  and  Canal  Commissioners,  the  costs  of 
more  than  two  counsel  will  not  be  allowed  on 
taxation  between  party  and  party,  unless  the 
case  invdves  extraordlnaiy  complication  and 
difficulty,  and  is  one  in  which  a  reasonable  and 
prudent  man,  acting  with  ordinary  prudence, 
would  not  go  into  court  without  three  counsel. 
In  applying  this  latter  test,  the  chance  of  counsel 
being  absent  should  not  be  taken  into  con< 
sideration ;  but  it  should  be  assumed  that  all  the 
counsel  employed  can  attend  throughout  the 
hearing.  Tue  rule  laid  down  by  Fry,  J.,  in 
KirkaiooA  v.  Wehtter  (9  Ch.  D.  239),  explained. 
Glamorgan  County  GmncU  v.  G.  IF,  Jit/.,  64 
L.  J.,  Q.  B.  138  ;  [1895]  1  Q.  B.  21  ;  71  L.T.736J 
69  J.  P.  182 ;  9  By.  Jc  Can.  Trafi.  Cos.  1. 

b  ArUtratioiu.]— In  cases  referred,  themle 

has  been  not  to  allow,  on  taxation,  costs  of  more 
than  one  counsel  on  each  side  attending  the 
reference  ;  therefore  the  court  refused  to  make 
absolute  a  rule  for  the  master  to  review  his 
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taxati0D,aUoviiig  onlj  for  one  couosel,  although 
the  rase  was  one  of  considerable  c(Hii[dication. 
Havhim  \.  Rigby,  8  C.  B.  (S.8.>  271 ;  29  L.  J., 
C.  P.  228  ;  6  Jur.  (N.S.)  1208  ;  2  L.T.  243. 

There  is  no  universal  rule  that  in  an  arbitra- 
tion the  fees  of  one  counsel  onlr  can  be  allowed. 
Orient  Steam  A'avigatitm  C«.  V.  Ocean  Marine 
Jnturance  Co.,  35  W.E.  771. 

Writs  of  iBtnity.] — On  taxation  of  costs  on  a 
writ  of  inquiry,  the  master  should  allow  only  for 
one  counsel,  unless  in  the  exercise  of  his  discre- 
tion on  all  the  circumstances  of  the  case,  In- 
clnding  the  amount  in  dispute,  he  is  satis&ed  that 
there  was  more  to  do  in  the  case  than  could 
reaBonablr  be  imposed  on  one  counsel  onfy.  Beg. 
Gen.,  T.  T.  1870,  June  14.  Q.  B.,  Ex.  ft  C.  P. ; 
22  L.  T.  652,  n. 

Before  tlie  promulgation  of  this  rule,  there  was 
no  inflexible  rule  as  to  the  number  o£  counsel 
allowed  on  taxation.  The  master  had  a  discre- 
tion in  the  matter,  and  the  court  did  not  inter- 
fere with  the  exercise  of  that  discretion  except 
In  extraordinary  and  glaring  cases.  Frott  v. 
L.  B.  A'  S.  a  Ry.,  39  L.  J.,  Ex.  54  ;  L.  B.  6  Ex. 
201  ;  21  L.  T.  757  ;  18  W.  R.  3i>l.  8.  P.,  Jtusobt 
V.  L.  B.  ^'  8.  a  2hj.,  22  L.  T.  651. 

ConuniulonB  to  take  Xrldeiuw.]— Though  the 
increased  cxpcnacs  occasioned  by  sending  out 
coimsel  to  act  as  commissioner  in  taking  evidence 
nbroad  will  not  generally  be  allowed,  yet  it  muy 
be  nllowable  under  ihc  circumstances  of  a  par- 
ticuLir  case  ;  and  if  the  master  has  used  his  dis- 
cretion the  court  will  not  interfere  unless  it  sees 
he  is  clearly  wrong.  Ygl?»iat  t.  Royal  Ex- 
change Atwranci-  Corporation,  39  L.  J.,  C.  P. 
173 ;  L.  R.  0  C.  P.  141 ;  22  L.  T.  269 ;  18  W.  K. 
381. 

On  the  execution  of  a  commission  for  the 
exsminatiou  of  witnesses  at  Calcutta,  in  a  case 
much  complication  and  importance,  the 
master,  on  taxation  of  the  defendant's  costs, 
disallowed  the  expenses  incim«d  on  his  behalf 
in  legal  assistance  to  the  commissioners  in 
conducting  the  vivi  voce  examination  of  the 
several  witnesses,  although  the  order  for  the 
commission  provided  that  "  the  costs  of  the 
order,  and  of  the  examination,  Interrogatories, 
CTOss-intern^torics  and  office  copies  thereof, 
«id  ail  other  costs  incidental  thereto,  should 
be  costs  in  the  cause  "  : — The  court  refused  to 
interfere  with  the  master's  discretion.  Potter  v. 
RanhiH,  38  L.  J.,  C.  P.  130  ;  L.  R.  4  0.  P.  76  ; 
19  L.  T.  383. 

To  entitle  a  successful  party  to  the  coats  of 
tbe  attendance  of  counsel  on  a  commission  to 
examine  witnesses  abroad,  it  must  be  shewn 
that  the  attendance  of  counsel  was  necessary 
for  thccondnct  of  the  commission.  Le  Coeq  v. 
S.  E.  Rg.,  C  B.  &  S.  415 ;  14  L.  T.  401 ;  14  W.  R.  649. 

The  costs  of  moro  than  one  counsel  attending 
the  examliuition  of  witnesses  before  on  examiner 
will  not  be  allowed.  UaUoies  v.  Eemie,  17  L.  T. 
347  }  IG  W.  B.  176. 

In  duunbeis.]— Before  the  I20th  Order  of 
May,  1845,  tbe  expense  of  attending  the  master 
hy  counsel  was  not  allowed  between  party  and 
party,  except  on  reference  for  scandal.  Green  v. 
Briggt,  infm. 

Ihe  costs  of  counsel  in  chambers  are  always 
understood  as  being  allowed,  unless  the  contraiy 
is  expressed.  Gretille  v.  Oreeille,  27  Beav.  596. 
See  now  Did.  LXV.  r.  27,  sub^r.  16. 


b.  What  Fees  Allowed. 

Batainsn.] — In  taxation  between  party  and 
party,  it  is  not  the  practice  to  allow  the  common 
retaining  fee  to  counsel.  Green  t.  Briggt,  7 
Hare,  279  ;  19  L.  J.,  Ch.  294.  See  now  Ord.  I-XV 
r.  27  (44). 

Special  retainer  disallowed  in  the  taxation  of 
coats  between  party  and  party.  Svtith  t.  ^fing- 
kam  iEarl),  10  BeaT.  376  ;  16  L.  J.,  Ch.  297  ;  11 
Jur.  444. 

In  taxing  the  costs  of  a  suit  which  were  to  be 
paid  by  the  defendant  a  special  retainer  paid  by 
the  plaintiff  to  tbe  attorney-general,  who  did  not 
usually  practise  in  the  court  of  chancery,  was 
allowed,  although  there  were  no  si)ecial  circum- 
stances which  rendered  the  employing  the  attor- 
ney-general necessary.  i\icholt  v.  Hailam,  15 
Sim.  49  ;  9  Jur.  649. 

According  to  the  ordinary  practice  of  the 
Admiralty  Court,  retainer  fees  for  both  the  lead- 
ing and  junior  counsel  are  allowed  on  taxation. 
The  yaera,  6  P.  D.  118  ;  42  L.  T.  743  ;  28  W.  K. 
816. 

Confersnees  and  Consultations.]— The  master 
refused  to  allow  counsel's  fees  for  consultation  on 
a  demurrer  and  costs  of  a  conference  concern 
ing  special  admissions,  which  saved  the  necessity 
of  a  commission  : — Held,  that  these  matters  were 
within  the  master's  discretion,  and  that  he  had 
exercised  that  discretion  properly.  Kidttan  v 
Empire  Marine  Insurance  Co.,  16  L.  T.  286. 

In  an  action  a  defendant  justified  under  a 
distress  for  a  fee-farm  rent,  deducing  his  title  so 
for  back  as  the  reign  of  Charles  II.  After  issue 
joined,  the  plaintiff  discontinued: — Held,  that 
the  defendant  was  not  entitled  to  the  cosis  of 
consultations.  Davit  v.  Hattm,  8  C  P.  C.  164  • 
4  Jur.  28. 

The  master  is  not  at  liberty  to  disallow  a 
charge  for  a  conference,  where  the  solicitor  has 
thought  one  necessary  and  paid  the  counsel's 
fee.  except  where  a  number  of  conferences  has 
tieen  charged  for  on  the  same  point.  Rrannd, 
In,  re,  39  L.  J.,  Ch.  884. 

The  court  refused  to  allow  the  fees  paid  on  a 
second  consultation  held  pending  the  hearing  of 
the  appeaL  WMmoMn  t.  Corcvrart,  41  Xi.  T 
792. 

A  fee  for  a  conference  with  counsel  allowed, 
as  the  solicitor  had  thereby  spared  counsel  much 
trouble  and  been  able  to  give  him  a  more  mode- 
rate fee  on  his  brief  than  would  otherwise  have 
been  the  case.  Ernest  y.  Partridge,  2  N.H.  232 
8  L.  T.  655 ;  11  W.  B.  716. 

In  the  absence  of  sufficient  reason,  only  one 
consultation  ought  to  be  allowed  under  the  120th 
Ord.  of  May,  1846  ;  and  the  taxing-master's  cer- 
tifying the  fact  of  one  counsel  being  brought 
speciidly  from  another  court  is  not  a  ground  for 
an  extra  number.  Smith  v.  ^nghum  iEarl)^ 
10  Bear.  378 ;  16  L.  J.,  Ch.  297  ;  11  Jur.  444. 

On  taxation  of  costs,  a  charge  for  consulting 
counsel  previously  to  presenting  tbe  petition,  if 
the  petition  is  one  of  a  special  nature,  ought  to 
be  allowed.  Ellis,  Er  parte,  Mutgrove,  In  re,  3 
Mont.  D.  &  D.  600. 

When  the  master  has  disallowed  the  fees  paid 
to  counsel  for  a  consultation  prerionaly  to  the 
argument  of  a  rule,  the  court  will  not  interfere 
with  his  decision  unless  satisfied  that  he  haa 
erroneously  exercised  bis  diBcretion.  SmUh  t. 
Baiter,  28  L.  T.  669. 

Where  no  fee  is  paid  to  counsel  on  a  consulta- 
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tion,  no  char^  can  Tie  allowcil  lo  the  aolinitor  for 
his  nttendance.    Cttlin,  In  re,  IS  Beav.  516. 

\\'liere,  by  arrangement,  exceptions  to  an 
answer  were  heard  with  the  cause,  a  charge  for 
consultation  between  counsel  on  the  exceptions, 
as  distinct  from  the  consultation  on  the  hearing 
of  the  cause,  was  allowed.  Davit  t.  Diftart 
(Earl),  8  De  Q.  M.  &  G.  33  ;  25  L.  J.,  Ch.  322  ; 
2  Jar.  (S.8.)  219  ;  4  W.  R.  263. 

A  charge  for  copies  only  o£  those  parts  of  the 
interrogatories,  the  answers  to  which  were  ex- 
cepted to,  can  be  allowed  for  the  purposes  of  the 
consultation  on  the  exceptions,  as  distinct  from 
the  copies  made  for  the  purpose  of  preparing  the 
answer ;  for  which  latter  purpose,  also,  only  one 
copy  to  one  junior  counsel  can  be  allowed.  Tb. 

 Amount.]  —  The  amount  of  fees  to  be 

allowed  for  consultations  is  in  the  discretion  of 
the  taxing-officer,  who  is  not  bound  to  inaidre  In- 
to the  length  of  each  consultation  and  the  occa- 
sion on  which  it  is  held,  but  who  may  reasonably 
take  into  consideration  the  number  of  the  con- 
sultations which  he  allows,  Railioay  CommU- 
tiotiei-t  V.  O'Rmrh;  G5  L.  J.,  P.  C.  84;  [1896] 
A.  C.  594  ;  75  L.  T.  84— P.  C. 

Opinions.] — The  costs  of  procuring  the  advice 
of  counsel  prior  to  the  institution  of  a  motion 
ore  not  taxable  as  party  and  party  costs  of  the 
motion  ;  such  costs  are  "  preliminary  to  "  not 
costs  "of"  the  motion.  Lyneh  t.  Macan,  26 
L.  R.,  Ir.  883. 

The  costs  of  procuring  the  advice  of  counsel 
to  institute  a  motion  to  attach  a  person  for  con- 
tempt of  court  are  not  taxable  against  such  per- 
son as  party  and  party  coats.  I^neh  T.  Maojn, 
26  L.  B.,  Ir.  388. 

The  costs  of  a  case  for  opinion  on  evidence 
will  be  allowed  on  taxation  as  between  party  and 
party,  though  no  answer  has  been  filed.  Fry  v. 
Jamei,  Ir.  R.  4  Eq.  2.)5.  Contra,  Frfeman  v, 
Springham,  14  C.  B.  (N.s.)  197  ;  32  L.  J.,  C.  P. 
249  ;  8  L.  T.  428  ;  11  W.  R.  701. 

In  the  course  of  the  cause  the  opinion  of  a 
BtraDge  counsel  was  taken,  and  tbetanng-maBter 
allowed  onlv  the  costs  of  a  short  case  such  as 
might  have  mesa  laid  before  a  counsel  acquainted 
with  the  cause.  The  court  refused  to  interfere 
vrith  this  discretion,  considering  it  doubtful  if. 
In  strictness,  the  case  should  have  bfeen  allowed 
at  alL   yeichy  v.  Drew,  12  Ir.  Eq.  B.  21. 

Pleadlagl.] — The  taxing  officer  has  discre- 
tionary power  to  allow,  ns  between  party  and 
party,  fees  to  counsel  on  (a)  settlement  on  writ 
of  summons,  (b)  settlement  of  reply,  though  the 
latter  is  simply  a  joinder  of  issue  on  the  preced- 
ing pleading.  Tisdall  t.  Siehardton,  20  L.  B., 
Ir.  190. 

On  the  taxation  of  a  plaintifTs  bill  of  costs  (in 
a  suit  in  which  a  bill  for  the  production  of  title 
deeds  had  been  dismissed),  the  master  allowed 
charges  for  the  settlement  of  the  answer  by  the 
defendant's  junior  equity  counsel,  and  l^y  his 
conveyancing  council,  who  was  familiar  with 
the  defendant's  title,  ^d  also  allowed  a  charge 
for  an  attract  of  title  laid  before  the  junior 
equity  council  for  the  purpose  of  preparing  the 
answer,  but  which  abstract  did  not  appear  to 
have  been  prepared  entirely  for  that  purpose  : — 
Held,  that  these  allowances  ought  not  io  have 
been  made.  Davit  v.  DytaH  (^Earl),  8  De  G.  M. 
&  O.  83 ;  25  L.  J.,  Ch.  322  ;  2  Jar.  (^.3.)  219  ; 
4  W.  B.  268. 


Costs  of  a  conveyancing  connsd  employed  to 
assist  in  the  preparation  of  an  answer  disallowed. 
lb. 

Fees  to  two  junior  counsel  (one  of  them  being 
a  conveyancer  only)  to  settle  the  answer  cannot 
be  allowed  as  between  party  and  party,  unless 
by  special  order  of  the  court.  Ih. 

A  charge  for  abbreviating  the  answer,  esti- 
mating it  at  its  total  length,  including  schedules, 
is  proper,  and  to  be  allowed  on  a  taxation  between 
party  and  party.  Ih. 

Instmotions.] — In  instructing  cottnselto  pre 
pare  pleadings,  &c.,  a  solicitor  is  bound  to  send 

only  copies  of  deeds,  and  not  the  original  deeds, 
which  act  would  be  a  violation  of  his  duty  to 
his  client.  The  costs  of  such  copies  will  be 
allowed  on  taxation.  BeamitKi  Tnutt,  In  re. 
19  W.  B.  740. 

The  costs  of  a  letter  of  instmctiona,  for  the 
guidance  and  direction  of  the  commissionets, 
sent  with  the  commission,  were  disallowed  by 
the  master,  but  subsequently  allowed  by  the 
court.  Sfannv.  Harbord,  39  L.  J.,  Ex.  27  ;  L.  B. 
5  Ex.  17  ;  21  L.  T.  611 ;  18  W.  B.  116. 

Settling  Affldaviti.]— In  an  exceptional  case, 
a  fee  to  senior  counsel  for  settling  interrogatories 

and  affidavits  may  be  allowed.  Jettop  v.  Cuiack, 
25  L.  R.,  Ir.  244. 

Rule  17  of  4th  Consolidated  Order,  empower- 
ing the  master  to  consider  whether  he  will  allow 
an  affidavit  to  be  settled  by  counsel,  does  not 
take  the  question  of  the  costs  of  the  affidavit  out 
of  the  discretion  of  the  court.  Daviet  v.  Mar- 
Kkall,  1  Dr.  &  Sm.  5C4  ;  7  Jur.  (K-S.)  639  ;  9  W. 
B.  756. 

Costs  of  settling  affidavit  (which  was  an  echo 
of  the  bill)  by  counsel  allowed.  Ih. 

Fartioalari  of  Breaohes.]— In  a  patent  suit 
in  which  the  plaintiffs,  after  the  briefs  were  de- 
livered but  before  the  hearing,  took  the  common 
order  dismissing  their  bill,  with  costs  : — Held,  on 
taxation  of  the  costs,  notwithstanding  the  judge 
had  not  certified  what  particulars  had  been 
proved,  that  the  defendants  were  entitled  to 
allowances  in  respect  of  drawing  and  settling  by 
counsel  particulars  of  breaches.  Datiev  t 
Kynoch,  44  L.  J.,  Ch.  665. 

On  Brleft.j— In  fixing  the  remuneration  of 
counsel  and  solicitor  and  the  number  of  counsel 
employed,  the  amount  of  the  mon^-Issue  in* 
volved  and  the  commercial  importance  of  the 
case  are  properlv  taken  into  consideration.  L.  C. 
^  D.  By.  V.  S.  R  By.,  60  L.  T.  763. 

 Separate  Frooeedingt  by  same  Solicitor.] 

—Where  the  same  solicitor  is  employed  by  di£> 
ferent  persons  to  conduct  procMdings  for  the 
same  or  a  similar  purpose,  he  is  entitled  to  such 
costs  as  would  have  been  allowed  in  either  action 
if  he  had  not  been  engaged  in  the  other,  except 
as  regards  attendances  or  other  matters  which 
might  have  been  done  at  the  same  time  in  botJ» 
actions ;  and  if  the  same  counsel  appear  in  both 
actions  they  ought  in  each  action  to  have  sncb 
fees  OS  if  they  had  not  been  instructed  in  the 
other.  Metropulrfan  Coal  Comumerx'  Axtoeia- 
tion.  In  re,  Qricb'«  Cote,  69  L.  J.,  Ch.  532 :  45 
Ch.  D.  606 ;  62  L.  T.  561 ;  88  W.  R  462.  See 
also  ante,  col.  715. 

 Amount  allomd.]— When,  after  briefc 
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had  been  deliTered,  the  plaintiff's  counsel  desired 
to  be  furnished  with  a  tabulated  statement  of 
6ome  of  the  facts,  and  the  master  on  taxing  his 
costs  as  between  party  and  party,  in  the  exercise 
of  his  discretion  ha^ng  allowed  additional  fees 
to  eonnsel  on  the  delirety  of  sadi  tabtdated 
statement,  a  jndge  ordered  the  master  to  review 
the  taxation,  and  to  disallow  snch  additional 
fees,  on  the  ground  that  it  was  not  competent  to 
the  master  to  allow  such  fees  where  no  new 
matter  had  been  furnished,  the  court  held  that 
the  judge  had  acted  on  an  erroneous  principle, 
and  set  aside  such  order.  Wakefield  t,  Srown, 
43  L.  0.  P.  222 ;  L.  R  9  C.  P.  410  ;  80  L.  T. 
428. 

The  charge  to  be  allowed  for  counsel's  fees  for 
cross-examination  wiU  not  ordinarily  exceed 
S?.  5#.  a  day  after  the  first,  for  which  a  larger  fee 
may  be  allowed  in  heavy  cases ;  and  where  the 
case  is  long  and  complicated,  as  much  as  7Z.  7«. 
a  day  may  be  allowed  for  the  snbeeaneDt  days. 
Smith  V.  Buller,  45  L.  J.,  Ch.  69  ;  L.  B.  19  Eq. 
473  ;  31  L.  T.  873  ;  23      E.  332. 

In  estimating  the  amount  of  fees  to  counsel, 
the  taxing-master  should  always  have  regard  to 
the  difficulty  and  complication  of  the  questions 
of  law  and  fact  in^ved  in  the  case  and  the 
importance  of  the  result  of  It  to  the  parties. 
Robh  T.  G)nim;  Ir.  B.  9  Eq.  373. 

The  fees  bond  fide  paid  by  a  solicitor  to  counsel 
and  fairly  required  by  the  magnitude  or  compli- 
cation of  the  cause  ought  not  to  be  reduced,  but 
flhonld  be  allowed  on  taxaticm  between  party  and 
party.  Ih. 

The  master  having  reduced  connsd's  fees,  on 
taxation  between  party  and  party,  not  because 
the  amount  was  excessive,  but  be"cause  the  fee 
had  been  increased  at  the  instance  of  the  counsel, 
the  court  referred  it  back  to  the  master  to  review 
his  taxation  as  to  those  items.  O'SHen  v.  Cant- 
tcell,  12  Ir.  Ch.  B.  221. 

It  would  be  illegal  for  the  bar,  as  a  body,  to 
fix  a  minimum  fee  for  any  particular  class  of 
business ;  but  any  individual  member  of  the  bar 
may  decline  to  take  a  fee  less  than  a  certain 
amount.  lb. 

The  master,  in  taxation  between  party  and 
party,  should  only  allow  the  usual  and  accus- 
tomed fee  payable  on  each  particular  class  of 
business,  though  a  larger  fee  had  been  paid  to 
counsel.  lb. 

One  of  several  defendants  appealed,  substan- 
tially, from  the  whole  decree,  and  the  appeal  was 
<Hsm'issed  with  costs: — Held,  on  taxation,  that 
the  same  fees  on  the  plaintiC^  briefs  which  had 
been  allowed  on  the  original  hearing  ought  to  be 
allowed  on  the  appeal.  Sturgii  v.  M»r»e,  26 
Beav.  662. 

Held,  also,  that  the  length  of  the  interval 
between  the  two  hearings  onght  not  to  Tary  the 
amount.  Jh. 

In  an  action  for  damage  by  collision,  where 
the  damage  to  one  vessel  amounted  to  20,000/., 
and  to  the  other  vessel  to  2.000?.,  three  counsel 
were  instructed  on  behalf  of  the  plaintiffs,  and 
the  fees  marked  on  their  briefs  were  respectively 
«eTenty-five  guineas,  fifty  guineas,  and  thirty 
^ineas,  and  the  registrar  on  taxation  redacea 
these  fees  to  sixty  gtuoeas,  forty  guineas,  &d 
twenty-seven  guineas.  The  court,  on  appeal 
from  the  taxation,  allowed  the  original  fees,  hold- 
ing that  they  were  proper  fees  in  a  case  of  that 
magnitude.  The  City  o/Lueknate,  51  L.  T.  907  ; 
6  iutp.  H.  C.  840.  See  ffeiural  Steam  Naviga^ 
turn  Co.  T.  JfiHiH,  2  W.  B.  1S4. 


 Kaster's  SlsoretloQ.] — The  amount  to  be 

allowed  for  fees  to  counsel  is  in  the  (almost 
uncontrolled)  discretion  of  the  master.  Lock* 
ttone  V.  X.  B.  ^-  S.  C.  Ry.,  12  C.  B.  (k.s.)  213. 

The  master  refused  to  allow  a  larger  fee  to  a 
jnnior  counsel  than  a  nominal  one  to  take  notes : 
— ^Held,  that  this  was  vrithin  the  master's  d^re- 
tion,  and  that  he  had  exercised  that  discretloD 
properly.  Kidxton  t.  Empire  Marine  iHauranei 
Co..  16  L.  T.  286. 

On  an  appeal,  the  taxingofficer  allowed  for 
the  defendants'  two  original  counsel  the  same 
fees  as  he  had  beea  allowed  in  the  court  below  ^— 
Held,  that  the  court  ought  not  to  interfere  with 
the  taxing  officer's  discretion.  Wegmanu  v. 
Corcoran,  41  L.  T.  792. 

The  court  will  not  interfere  with  the  discretion 
of  the  master  as  to  the  amount  allowed  for 
counsel's  fees  and  refreshers  upon  a  petition 
against  a  munic<j)al  election,  unless  it  be  mani- 
fest that  he  has  failed  to  exercise  it  in  a  reason- 
able manner.  Hargreares  v.  Scott,  4  C.  P.  D. 
21  ;  40  L.  T.  85  ;  27  "W.  E.  32.^. 

The  court  will  not  interfere  with  the  dis 
cretion  of  the  taxing-master  as  to  the  qiiantum 
of  fees  to  counsel.  Att.^Gen.  v.  Carriug- 
tm  {LorS),  6  Beav.  454 ;  12  L.  J.,  Ch.  41^3. 

The  court  will  not  entertain  an  application  to 
review  the  certificate  of  the  master  as  to  the 
amount  of  fees  to  be  allowed  to  counsel.  Parhiti' 
$on  v.  Hanbury,  11  Jur.  (ir.8.)  474  ;  12  L.  T.  624  ; 
13  W.  R.  1056. 

The  Court  of  Appeal  will  not  interfere  with  the 
discretion  of  the  taxing-master  as  to  the  amonnt 
of  counsel's  fees.  Onitem  v.  Gmient,  41  L.  J., 
Ch.  166  J  L.  B.  7  Ch.  48  ;  25  L.  T.  719  ;  20  W.  R. 
48. 

The  taxing-master's  decision  as  to  the  amount 
of  counsel's  fees  will  not  be  interfered  with  unless 
a  gross  mistake  is  made.  Brown  v.  Semell,  16 
Ch.  D.  517 ;  44  L.  T.  41  ;  29  W.  B.  295. 

The  rule  that  the  decision  of  the  master  is  final 
as  to  the  pi^per  charge  far  business  done,  does 
not  apply  to  connsel's  fees  on  the  hearing  of  an 
appeal,  on  the  ground  that  the  judge  of  the 
court  below  is  better  able  to  decide  the  question 
of  quantum.  Gilbert  v.  Gulgnon,  21  W.  B. 
745. 

Term  Befreshers.] — Certain  refreshers  were 
paid  for  four  terms  antecedently  to  tlut  in 
which  the  briefs  were  delivered  ;  these  refreshers 
were  disallowed  by  the  master  :  the  court 
granted  a  rule  to  uiow  cause  why  the  master 
should  not  review  his  taxation.  Craven  v.  San- 
derson,  2  Jur.  374. 

Refresher  fees  to  counsel  are  allowable  only 
when  the  cause  is  so  circumstanced  as  that  it 
may  be  called  on,  and  are  therefore  not  allow- 
able when  a  cause  has  been  (Htlerod  to  stand 
over  to  await  the  decision  of  a  court  of  error  in 
another  cause  involving  the  same  question,  and 
therefore  cannot  by  possibility  come  on.  Hughea 
V,  Birkenhead  Improvement  Committionert,  16 
U  T.  350. 

Bafrether  Fees — Discretion.]— Under  Ord. 
LXV.  r.  27  (48),  the  taxing-master  has  a  discre- 
tion in  the  special  circumstances  of  the  case  to 
disallow  refresher  fees.  Smith  v.  tt'tllt,  53  L.  T. 
386 ;  34  W.  R.  30.  See  Sargreavtt  r.  ScoU, 
supra. 

 OlMT  D^.] — The  trial  of  an  action  vrith 

witnesses  occupied  four  whole  days  and  abont 
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three  hoars  on  a  fifth  day.  SnbBeqnentlj,  at  the 
Teqnest  of  the  judge,  the  action  was  re-heard  and 

evidence  ^ven  on  one  point,  when  ihe  preTions 
jadgment  was  adhered  to  ;  this  further  hearing 
occupied BubBtantially  the wholeday.  Thetaxing- 
n^aster  allowed  refreshers  for  the  second,  third, 
fourth,  and  fifth  da;s,  bat  refused  to  allow  re- 
fre^iers  for  the  re-heaiing  on  the  ground  that  the 
case  had  occupied  less  than  five  hours  on  the  fifth 
day  : — Held,  that  the  taxing-master  ought  to  have 
Vllowed  refreshers  for  the  sixth  day,  and  that 
Old.  LXV.  r.  2T,  sub-r.  48,  did  not  prevent  him 
"rom  doingso.  Bottcell  v.  OmIu,  35  W.  R.  711. 
Aflanned,  36  Ch.  D.  444  ;  58  L.  T.  97— C.  A. 

When  a  trial  has  occupied  less  than  five  hoars 
m  the  first  day,  but  on  the  second  day  the  five 
hoois  are  completed  and  a  furtherperiod  is  occn- 
f  led  on  that  day  before  tiie  case  is  concluded,  a 
"  clear  day "  begins  after  the  expiration  of  the 
five  bonis,  and  refredier  fees  may  be  allowed  in 
respect  of  the  further  period  of  work  done  on  the 
second  day,  under  Ord.  LXV.  r.  27,  sub-r.  48. 
Walker  v.  Oryttal  Palace  Oa*  Co.  ([1891]  2  Q. 

B.  300)  not  followed.  The  Courier  ([1891]  P. 
365)  and  CbUini  v.  Wm-ley  (60  L.  T.  748) 
approved.  C)*iraniv.  JSUw<t,62  L.  J.,Q.  B.  317  ; 
[1893]  I  a  B.  862 ;  6  B.  205  ;  68  L.  T.  166  ; 
il  W.  B.  248. 

The  taxing  officer  may  allow  a  refresher  fee  to 
counsel  where  the  trial  of  an  action,  heard  on 
vlvft  voce  evidence,  has  been  substantially  pro- 
longed beyond  five  hours,  although  less  than  five 
hours  may  have  been  occupied  on  the  first  day  of 
thehearing.  The  Owner, 61  L.  J.,  P.  11  ;  [1891] 
P.  366  ;  66  L.  T.  386  ;  40  W.  R.  336  ;  7  Asp.  3*. 

C.  167  ;  65  J.  P.  793. 

A  trial  extended  over  parts  of  two  days,  last^ 
altogether  about  five  and  a  quarter  hours  ;  it  oc- 
cupied l»s  than  five  hours  on  each  day.  Upon 
taxation  of  costs  as  between  party  and  party,  the 
master  disallowed  a  refresher  fee  to  the  sacoess- 
ful  park's  counsel  in  respect  of  the  second 
dav  ^— Held,  that  a  right  to  a  refresher  fee  could 
only  arise  where  the  trial  had  lasted  a  "  clear 
day  "  beyond  the  first  five  hours,  whether  "  clear 
day  "  meant  a  separate  day  of  the  week,  or  only 
an  additional  period  of  five  bouts,  and  that 
therefore  the  master  was  right.  Walker  v. 
Cryttal  Palace  Gat  (ak,  60  L.  J.,  Q.  B.  781 ; 
[1891]  2  Q.  B.  300  ;  65  L.  T.  86  :  39  W.  B.  716. 

The  taxing-master,  in  calculating  the  five  hoars 
referred  to  in  Ord.  LXV.  r.  27,  sub-r.  48,  is  not 
to  deduct  the  time  occupied  by  the  usual  midday 
ocUonnunent  of  the  court.  OAlinfv,  Worley, 
;tO  L.  T.  748. 

—  Axgamnt  in  Covrt  of  Appeal.]  — An 

.icticHi  was  tried  before  a  jadge  without  a  jory, 
and  the  verdict  and  judgment  were  for  the 
plaintiffs.  The  defendants  appealed  to  the  Court 
<d  Appeal,  in  which  court  the  argument  lasted 
for  four  days,  and  the  Coart  of  Appeal  reversed 
the  decision  of  the  judge,  and  gave  jadgment  for 
the  defradants  with  costs.  On  taxation  of  the 
costs  of  the  argaments  in  the  Court  of  Appeal 
the  master  refiued  to  allow  certain  refresher  fees 
to  the  defendwts'  counsel  in  respect  of  three  of 
the  days  occupied  in  arguine  in  the  Court  of 
Appeal,  on  the  ground  that  he  nad  no  jurisdiction 
to  allow  them,  as  Ord.  LXV.  r.  27,  sub.r.  48, 
provided  for  the  allowance  of  refreshers  only 
when  a  trial  was  had  with  vivft  voce  evidence. 
The  defendant  appealed  : — Held,  that  the  master 
had  a  discretion,  and  such  argaments  were  in- 
cluded in  the  work  performed  within  sab-r.  30  of 


the  same  order,  and  that  the  matter  oaght  to  go 
back  to  him  to  allow  the  refresher  fees  u  he  saw 
fit  to  do  so.  Stevdtea  v.  Wallace,  55  It.  J., 
Q.  B.  65 ;  le  Q.  B.  D.  27  ;  53  L.  T.  665  ;  34 
W.  B.  151. 

Where  the  bearing  of  an  appeal  from  the 
Chancery  Division  occupies  more  than  one  day, 
the  taxins-master  has  a  discretion  to  allow 
additional  fees  to  counsel,  in  the  shape  of  a  dai^ 
allowance  or  otherwise,  though  no  vivft  voce 
evidence  has  been  adduced  before  the  Court  of 
Appeal,  such  fees  not  being  treated  as  refreshers 
in  the  sense  in  which  refreshers  are  dealt  with 
on  taxation  as  fixed  sums,  but  as  an  allowance 
by.  way  of  addition  to  the  original  fees,  on  the 
groond  that  such  fees  have  miscalculation 
been  fixed  too  low.  This  discretion,  however,  is 
to  be  exercised  with  jealousy,  since  there  is  not 
in  such  a  case  the  same  dimculty  in  fixing  the 
proper  fee  at  first  as  there  is  in  cases  where  oral 
evidence  is  adduced,  the  probability  of  a  case 
lasting  long  in  argument  being  a  matter  which 
ought  to  be  taken  into  account  at  the  time  of 
delivering  the  briet  iScendten  v.  Wallace  (16 
Q.  B.  D.  27)  explained.  Eaeton  v.  LoMdott  Joint 
Stock  Sank,  57  L.  J..  Ch.  329  ;  38  Cb.  D.  25  - 
68  L.  T.  364  ;  36  W.  B.  376— C.  A. 

—  Pmiou  TxmOm.]— Where  a  master 
had  refused  to  allow  the  refresher  nsual  for  a 
queen's  counsel : — Held,  that  this  was  within  his 
discretion,  and  that  he  had  exercised  that  discre- 
tion properly.  Kiditon  v.  Empire  Mariae  Insur- 
ance  Co.,  16  L.  T.  286.  Bee  Sargreacet  y.  Scott, 
supra. 

In  the  Conrt  of  Common  Pleas  the  rale  as  to 
the  allowance  of  fees  as  refreshers,  on  taxation 

of  costs,  is  the  same  as  in  the  Queen's  Bench  and 
Exchequer,  vie.  that  such  fees  when  proper  may 
be  allowed.  Lawrie  v.  Wil$im.  44  L.  J..  C.  P.  87  ; 
L.  R.  10  C.  P.  152  ;  31  L.  T.  688  ;  23  W.  R.  139. 

The  costs  of  proceedings  in  court  in  the  ooone 
of  which  several  witne^es  were  examined  tItA 
voce,  and  which  involved  the  question  whether  a 
certain  person  was  le^timate,  were  ordered  to  be 
taxed  upon  the  common-law  scale,  so  as  to  give 
the  equity  counsel  refreshers  for  every  day  after 
the  first  day  of  the  hearing  as  in  the  case  of 
counsel  of  the  common-law  ^r.  Sill  r.  Mibbit^ 
41  L.  J.,  Ch.  703 ;  U  R.  11  Eq.  221  ;  27  L.  T. 
334. 

On  a  summons  to  review  the  master's  certifi- 
cate, in  a  suit  where  all  the  evidence  was  written^ 
for  disallowing  refreshers  to  counsel  in  some 
cases  and  allowing  tbem  in  others  : — Held,  thai 
there  is  a  discretion  to  allow  refreshers  where, 
from  the  nature  of  the  case,  the  period  of  time 
occupied  in  the  hearing,  and  the  amount  of  fee 
originally  given  with  the  brief,  it  appears 
reasonable  to  allow  further  fees,  and  that  the 
quantom  of  fees  to  be  allowed  is  entirely  a 
matter  of  discretion  for  the  master.  Smitk  v. 
DanieU,  34  L.  T.  899.  S.  P.,  Oakley  v.  Olanptot 
Slate  Co.,  I  N.  B.  356. 

The  rule  of  the  common-law  courts  as  to 
refreshers  applies  to  the  hearing  of  heavy  suits 
in  chancery,  whether  on  written  or  vivft  voce 
evidence  ;  but  the  brief  fee  may  fairly  be  taken 
to  cover  two  days,  after  which  refrcshera  should 
be  allowed.  Smith  v.  £%ller,  45  L.  J.,  Ch.  69  ; 
L.  R.  19  Eq.  478  ;  31  L.  T.  873  ;  23  W.  B.  332. 

In  taxing  the  costs  of  an  action  in  the 
Chancery  revision  tried  on  oral  evidence,  the 
taxing-master  should  follow  the  rule  in  the 
Coaaaon  Law  Divisions  of  allowing  refreshers 
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to  counsel  for  eveiy  (la;  occupied  by  a  trial 
beyond  one  day's  time  ;  but  ■where  the  action  is 
tried  oq  affidavit  evidence  no  refreshers  shouM 
be  allowed.  The  amonnt  of  the  refreeheis  lies 
in  the  discretion  of  the  tttxing'inaeter,  and 
dnxnds  on  the  fee  originally  marked  on  the 
brief  and  the  nature  of  the  case.  The  rnle  in 
Smith  V.  Suller  (supra),  that  the  criterion  for 
allowing  refreshers  is  the  length  of  the  time 
occupied  bjthe  trial,  irrespective  of  the  mode  in 
which  the  evidence  has  been,  taken,  dissented 
from.  Harriion  v.  Wearing,  48  L.  J.,  Ch.  366  ; 
11  Ch.  D.  206  ;  41  L.T.  876  ;  27  W.  E.  626. 

The  taxing  officer  having  disallowed  refresher 
fees  to  counsel,  in  a  case  where  the  hearing 
oommenced  in  the  afternoon  of  one  day,  and 
was  concluded  at  noon  of  the  next,  but  the  time 
occupied  was  less  than  one  day's  time,  the  court 
refn»ed  to  interfere  with  his  discretion.  The 
JTeerw,  6  P.  D.  118  ;  42  L.  T.  703  ;  28  W.  B.  816. 

When  the  trial  of  an  action  commences  on  one 
day  and  is  concluded  on  the  next  day,  retresbera 
to  counsel  wiU  not  be  allowed  unless  the  trial 
occupied  in  the  whole  more  than  one  dx^'s 
Bitting,  i.e.  six  hours.  Srojvn  v.  Seteell,  16  Ch. 
D.  517  ;  44  L.  T.  41  ;  29  W.  fi.  295— C.  A. 

c.  Clerks'  Fees. 

Fees  to  counsel's  clerks  are  mere  gratuities,  for 
which  they  have  no  legal  demand,  and  this  court 
has  no  jurisdiction  in  respect  of  such  fees  as 
against  the  clerks.  The  sum  allowed  for  clerks' 
fees  does  not  limit  the  sum  which  may  be  spon- 
Umeously  giiven,  bat  it  does  limit  the  sum  which 
the  solicitor  can  safely  pay  without  the  special 
direction  or  permission  of  the  client  The  Begu- 
latlon  of  the  6th  November,  1840,  (Ordines  Can. 
1&7),  is  not  a  general  order  of  the  court,  giving 
the  clerks  a  legal  demand  for  the  fees  therein 
mentioned,  but  a  mere  intimation  of  the  opinion 
of  the  equity  judges  that  they  may  be  prop^ly 
allowed  in  taxation.  CottOA,  Eb  parte,  9  Bear. 
107;  10  Jnr.81. 

d.  Beceipt. 

The  taxing-master  oueht  not  to  require  a 
ttaiot  stomp  to  be  affixed  to  counsel's  signature 
to  a  fee  before  allowing  the  charge  on  taxation. 
Beavan,  /*  r«,  6  De  O.  M.  &  O.  40  ;  -22  L.  J.,  Ch. 
J36  ;  2  W.  B.  229. 

Payment  in  respect  of  counsel's  fees  should 
q>ecify  the  cause,  and  each  particular  fee.  Pay- 
mentB,  except  for  stated  and  specific  fees  for 
pstticiilBr  matteitof  bn^esBdoneor  to  be  done, 
dJ^roredof.  iSisiif*,         4  Bear.  809. 

11.  Sri^M. 
OsBBMl'f  Tom  ob.]— snpia. 

After  Hotiee  «f  Trial.]— A  plaintiff  is  not  in 
any  case  entitled  to  the  costs  of  preparing  for 
trial,  Bucb  as  instructions  tor  brief,  drawing  and 
copying  briefs  and  documents,  and  advising  on 
evidence,  until  after  notice  of  trial ;  and  that 
even  thoiif^  the  defendant  bas  obtained  repeated 
orders  for  time  to  plead,  extending  dovm  to  five 
or  six  days  before  the  commission  day,  and  is 
under  tertos  to  take  short  notice  cf  trial,  or  such 
notice  as  the  plaintiff  can  give.  FrUman  t. 
^ringkam,  14  C.  B.  (N.g.>197;  3SL.J.,C.P. 
249 :  8  L.  T.  428 ;  11  W.  R.  701. 

Vbere  issue  has  been  joined,  bnt  the  plaintifl 
has  had  leave  to  add  a  freA  eoont,  the  pleadings 


to  which  are  not  concluded  when  the  action  is 
settled,  it  is  not  so  clear  that  the  ordinary  rule  of 
not  allowing  costs  of  briefs,  kc,  before  final 
joinder  of  issue  does  not  apply,  thnt  the  court 
will  interfere  to  review  the  master's  taxation 
disallowing  those  costs ;  at  all  events,  if  he  has 
not  merely  acted  on  the  rule,  but  has  also  exer- 
cised his  discretion  on  the  whole  case.  Xniffht 
V.  Graretend  Ry.,  27  L.  J.,  Ex.  8. 

The  defendant's  costs  of  "  preparing  for 
trial "  cannot  be  allowed  where  a  plaintiff 
discontinues  before  notice  of  trial,  even  though 
liberty  bad  been  reserved  to  the  plaintiEE  mnasc 
a  judge's  order  to  set  down  the  cause  for  trial 
before  issue  joined  and  a  special  jury  had  been 
atmck.  CiiHit  v.  PlaU,  16  C.  B.  <N.s.)  465  ; 
33  L.  J.,  C.  P.  265  ;  10  Jur.  Cn.8.)  823  ;  10  L.  T. 
383. 

As  a  general  rule,  the  costs  of  preparing  briefs 
for  trif^  cannot  be  allowed  on  taxation  as 
between  party  and  party  before  notice  of  trial 
is  served.    Cordner  v.  Guedalla,  29  L.  B.,  Ir.  81. 

When  a  consent  to  judgment  is  given  by  a 
defendant  the  day  after  service  upon  him  of 
notice  of  trial,  the  plaintiff  is  not  entitled  to 
the  costs  of  preparing  briefs,  etc.  incurred  before 
service  of  the  notice  of  trial.  MelAon  v.  Latolest, 
18  W.  B.  761. 

An  order  for  re-hearing  was  discharged  with 
costs,  bnt  in  the  meantime,  the  cause  had  been 
set  down,  and  briefs  delivered: — Held,  that  the 
costs  thereof  could  not  be  included  in  the  order, 
and  could  only  be  given  on  a  re-hearing,  or  upon 
special  application.  Davenport  v.  ^afford,  9 
Beav.  106. 

Brief  of  pleading  prepared  for  counsel  after 

Sablication  and  before  the  cause  bad  been  set 
own,  and  which  became  useless  in  consequence 
of  a  compromise  before  hearing,  disallowed  on 
taxation  as  betwe^  solicitor  and  client.  FrienA 
V.  Solly,  10  Beav.  329  ;  11  Jur.  968. 

Brief  of  pleadings  made  before  the  case  was  at 
issue,  disallowed.   Pejider,  In  re,  10  Beav.  390. 

The  plaintiff's  solicitor  is  entitled  to  give  out 
briefs  and  fees  to  counsel  apon  the  sameday  that 
he  sets  down  the  cause  to  be  beard  pro  confesso. 
Ivie  T.  Qahan,  9  Ir.  £q.  B.  223. 

Where  an  injunction  or  receiver  is  prayed  by 
the  bill,  the  defendants,  who  are  interested  in 
resisting  the  motion,  are  entitled  to  the  costs  of 
two  briefs  on  the  filing  of  their  answers  ;  but  the 
plaintiff  is  not  entitled  to  the  costa  of  briefs 
unless  he  bas  moved  or  s^ed  a  booft  fide  notice 
of  motion,  or  unless  some  act  has  been  done  by 
the  defendant  after  the  briefe  were  bo&&  fide 
made  whidi  rendered  the  notice  of  motion  un- 
necessary. The  bill  prayed  an  injunction,  and^ 
upon  the  coming  in  of  the  answer,  the  solicitor 
prepared  two  briefs  for  the  injnuction  moticm. 
The  suit  was  compromised  before  the  briefs  were 
given  out  or  notice  of  motion  aerrod: — Held, 
that  the  plaintiff  was  not  entitled  to  the  coats  of 
the  briefs  against  the  defendant.  Sroadbent  t. 
nvghet,  10  Ir.  Eq.  B.  65. 

In  taxation  between  party  and  party,  costs 
of  counsels'  fees  on  brief  to  fix  a  day  for  the 
heaitaig  disallowed.  Clarlu  t.  Malpat^  1 K.  B. 
231. 

Sootunanti  eontained.]  — A  demurrer  having 
been  allowed  with  costs,  the  costs  of  preparing 
"observations"  to  counsel's  briefs,  including 
marginal  notes  and  an  index  to  the  bill,  which 
WM  very  long,  disallowed.  Emeit  t.  JParbridMt 
3  N.  B.  332  ;  8  L.  T.  66S ;  11  W.  B.  716. 
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Costs  of  drawing  observations  for  counsel, 
when  the  cause  stwd  over,  allowed.  Dariet  v. 
Marthall,  1  Dr.  Sc  Sm.  664  ;  7  Jar.  (x.s.)  639  ;  9 
W.  B.  756. 

In  a  bill  of  costs  taken  in  before  the  master 
for  taxation,  one  charge  under  the  title  of 
"otjservations,"  of  considerable  amount,  was  for 
copies  of  certain  chartere,  accompanjing  briefs 
to  counsel :— Held,  that  the  master  was  right  in 
allowing  the  charge.  Skinn0ri'  Co.  v.  Irith 
Sjeiety,  1  Jur.  37. 

A3  a  general  rule,  It  Is  improper  to  intro- 
duce, into  counsel's  briefia,  both  the  original  and 
ameudeil  bills.  Higgina  t.  BaUman,  8  Dr.  & 
War.  70. 

In  an  action  against  a  railway  companr  for  an 
injury  resolting  from  the  n^ligence  of  the  com- 
pany s  ser^-ants,  the  court  directed  that  the  costs 
of  copying  into  the  plaintiff's  briefs  the  evidence 
given  at  an  inquest  neld  upon  the  bodies  of  other 
persons  who  had  been  killed  on  the  same  occasion 
should  be  disallowed.  Lochstone  L.  £.  ^ 
8.  a  By.,  12  C.  B.  (H.S.)  243. 

When  one  party,  by  hfs  pleading,  pots  In  Issue 
docaments  which  the  other  may  reasonably  expect 
will  be  read  iu  evitlence,  and  he  accordingly  has 
them  briefed  to  his  counsel,  the  master  ought,  in 
the  exercise  of  his  discretion,  having  regard  to  the 
probable  materiality  and  relevancy  of  those  docu- 
ments to  the  case  as  pleaded,  to  allow  the  costs  of 
the  briefs  containing  them,  if  be  considers  that  the 
party  was  justified  in  having  them  briefed,  even 
though  they  were  not  read  in  the  evidence  at  the 
bearing.   Matlam  v.  O'Omnor,  It.  K.  6  Eq.  615. 

In  preparing  briefs  for  the  hearing,  copies  of 
dewls  should  not  be  made  np  Into  the  brief,  but 
sboidd  be  kept  for  the  use  of  the  court  if  necea- 
aary.  The  deeds  should  be  briefed  independently 
of  such  copies.  Seamith't  Tiiuts,  In  re,  19  W. 
K.  740. 

The  entry  upon  the  decree,  of  documents  as 
read  at  the  hearing,  does  not,  upon  taxation  of 
<:Oits  between  party  and  party,  exclude  the 
master's  discretion  as  to  disallowing  the  charges 
for  briefing  them  to  counsel  Murphy  v.  Nolan, 
Ir.  R.  7  Eu.  4S)S. 

A  cause  having  been  made  a  remanet,  a  corres- 
pondence took  place  between  the  respective 
attorneys,  with  a  view  to  reference,  which  failed : 
— Held,  that  the  master  exercised  a  proper 
discretion  in  disallowing  copies  of  this  correapon- 
■dence  as  part  of  the  briefs,  in  taxing  the  costs  of 
the  cause.  Pilgrim  T.  Southampton  and  Dor- 
chester By.,  8  C.  B.  25.  See  SvagOt  v.  Budgott, 
post,  col.  773. 

The  costs  of  briefing  the  proceedings  In  an 
action  in  which  a  question  similar  to  that  in 
issue  was  involved  disallowed  as  between  party 
and  party.   I%ompton  v.  Moore,  25  L.  B.  Ir.  98. 

Diagrams  annexed  to  the  margin  of  copies  of 
the  evidence  supplied  to  counsel,  illustrative  of 
Jthe  subject-matter  In  dispute,  although  conve- 
nient are  not  necessary,  and  the  extra  costs 
occasioned  thereby  will  not  be  allowed  in  taxation 
as  between  party  and  party.  Smith  t.  BmIUt, 
45  L.  J.,Ch.69;  L.  R.  19  Eq.  478  ;  S1L.T.873; 
23  W.  R.  332. 

The  court  allowed  the  costs  of  copies  of  the 
transcript  of  the  shorthand  writer's  notes  of 
the  judgment  below  famished  to  the  defendants, 
two  original  counseL  Wdgntann  y.  Cbreoran,  41 
L.  T.  793. 

Under  the  common  order  of  the  Court  of 
appeal  giving  the  costs  of  the  appeal,  and  of  the 
shorthand  wnter's  notes  of  the  erldoice  and  of 


the  judgment  In  the  cotut  below,  the  solicitor 
of  the  successful  party,  when  thei  shorthand 
notes  have  been  prmted  in  the  first  instance,  is 
entitled  on  taxation  of  the  costs  to  be  allowed, 
in  addition  to  tlie  printer's  bill,  3<i.  per  folio  for 
one  printed  copy  of  the  shorthand  notes  of  the 
evidence  supplied  to  each  of  his  counsel  on  the 
appeal,  and  3d.  per  folio  for  one  printed  copy  of 
the  shorthand  notes  of  the  judgment  supplied ' 
for  the  Qse  of  each  judge  of  the  Court  of  AppeaL 
Singer  JUanvfaeturing  Co.  v.  Zoag,  63  L.  J.,  Ch. 
288  ;  49  L.  T.  484  ;  31  W.  a  892. 

Xaster's  Siseretion.] — The  master  having,  on 
a  taxation  as  between  party  and  party,  allowed 
1052.  as  instructions  for  brief,  thou^  the  wit< 
nessea  were  not  very  numerous,  or  the  brief  veiy 

long,  the  court  declined  to  interfere  with  ha 
discretion,  the  questions  involved  in  the  trial 
being  complicatal  and  difficult.  Beaufort  (iJNitf) 
V.  Athbwnham  (Lord),  13  C.  B.  (if.s.)  698  :  33 
L.  J.,  0.  P.  97  ;  9  Jur.  (N.8.)  822  ;  7  L.  T.  710 ; 
11  W.  E.  267. 

Ssreral  Actions.] — ^Where,  in  actions  on  a 

Klicy  of  insurance  against  several,  the  attorney 
d  only  made  out  a  full  brief  in  one  cause,  and 
short  statements  in  the  others,  but  the  master 
allowed  for  the  full  briefs  In  all,  the  court  made 
a  rule  for  him  to  review  his  taxation.  Martiwau 
V.  Barnen,  1  Tidd's  Prac.  666. 

Two  plaintiffs  brought  separate  actions,  and 
recovered  damages  against  tne  same  defendant, 
in  respect  of  a  distinct  inquiry  sustained  by  each 
of  them  from  the  same  cause.  The  same  attorn^ 
was  employed  by  both  plaintiffe,  and  the  briefs  in 
each  case  were  to  a  certain  extent  similar.  The 
master,  in  taxing  the  plaintiff's  costs,  treated 
those  portions  of  the  briefs  in  each  action  which 
were  similar  as  a  brief  and  a  draft  brief,  and 
taxed  the  costs  accordingly.  He  then  added 
together  the  costs  of  such  brief  and  of  the  dmft, 
and  allowed  half  the  a^regate  amount  to  each 
plaintiff: — Held,  that  the  taxation  wag  wrong, 
it  not  being  the  duty  of  the  master  to  take  Into 
consideration  that  the  same  attorney  was 
employed  by  two  parties,  unless  the  actions 
haa  been  consolidated.  Muekloio  v.  Whitehead, 
9  Ex.  884  ;  3  C.  L.  B.  553  ;  28  L.  J.,  Ex.  97  ;  8 
W.  B.  172. 

A  solicitor  is  entitled  to  charge  for  folly  In* 
stmcting  every  counsel  employed  at  the  hearing. 
Therefore  when  A.  and  B.  had'a  common  interest 
in  one  question  at  the  hearing,  and  A.  only  was 
interested  in  another  question,  and  the  taxing- 
master  disallowed  the  enlarges  for  so  much  of  tos 
briefs  to  A.'s  counsel  as  related  to  the  former 
question,  the  taxation  was  sent  bock  to  be  re- 
viewed. iKnofty  T.  Dretc,  12  Ir.  £q.  B.  24. 

Abandoned  Kotion   or  Disoontlnuanoe  of 

Aotion.] — On  an  abandoned  motion,  or  on  the 
discontmuance  of  an  action,  the  costs  of  all  work 
in  preparing,  briefing  or  otherwise,  relating  to 
aCBoavits  or  pleadings,  are  allowed,  provided,  in 
the  opinion  ot  the  taxing-master,  such  work  baa 
not  been  prematurely  done.  Harriaon  v.  Leutner. 
50  L.  J.,  Ch.  264  ;  16  Ch.  D.  669  ;  14  L.  T.  831 ; 
29  W.  B.  393. 

Farther  BrM.]— There  is  no  rule  which  on 
the  taxation  of  costs  as  between  party  and  party 
forbids  the  allowance  of  a  further  fee  to  oounad 
on  the  occasion  of  deUvering  a  forttwr  brief, 
although  such  farther  brief  contains  no  new 
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outter,  bat  only  a  new  arrangement  in  a  more 
oraipeDdions  form  of  matter  which  was  in  the 
fiiBt  brief.  Wakefield  v.  Brown,  43  L.  J.,  C.  P. 
222  ;  L.  E.  9  C.  P.'  410  ;  30  L.  T.  428. 

Costsof  supplemental  briefs  on  jpetition  allowed, 
where  made  necessary  by  opposition  of  respon- 
dents, after  expressing  their  intention  not  to 
oppose  petition.  Stephens  v.  A'ewiorotigh  (Lord'), 
U  Beav.  403;  17  L.  J.,  Ch.  332  ;  12  Jur.  819. 

Connsel'i  Feei  on.] — See  snpra. 

iii.  For  Lettert  before  Writ. 

Where  a  debt  is  paid  before  action,  a  plaintiff 
cannot  recover  the  costs  of  his  attorney's  apphca- 
tioD.  Caine  t.  CouUon,  1  H.  &  C.  764  ;  33  Ii.  J., 
Ei.  97  ;  7  L.  T.  636  ;  11  W.  R.  239. 

An  attorney  of  a  creditor  retained  to  demand 
a  debt  has  no  right  to  insist  on  payment  of  any 
costs  of  his  letter  demanding  tho  debt,  preTionsly 
to  IsSTung  a  writ  of  Biimmons.  JSiilman  v. 
Stephens,  6  Jnr.  (X.8.)  124. 

A  solicitor  will  not  be  allowed,  on  taxation  of 
cuts,  to  charge  for  more  than  one  letter  before 
actiwi  under  aiw  circumstances.  CapH  v. 
Staiw$,  2  M.  &  W .  850  ;  5  D.  P.  0.  770  ;  M.  k 
H.  265  ;  6  L.  J.,  Ex.  212  ;  1  Jnr.  740.  See  also 
Morrison  y.  Sammers,  1  D.  P.  C.  325  ;  1  B.&  Ad. 
559 ;  9  L.  J.  (O.S.)  K.  B.  13 ;  and  Williams  v. 
Bamm,  16  L.  T.  672. 

lY.  Writ  of  Summons, 

Sam  Accepted  leu  than  that  Indwied.]— 

Where  a  sum  of  money  less  than  the  amount  of 
the  debt  and  costs  Indorsed  on  a  writ  of  summons 
has  b^i  paid  and  accepted  within  four  days 
of  the  service,  the  defendant  is  not  entitled  to 
have  the  costs  taxed,  unless  it  distinctly  appears 
that  the  deduction  was  from  the  debt,  ana  not 
fimn  the  costs,  or  that  it  was  acknowledged  on 
the  part  of  the  plaintifi  that  th^  was  a  mistake 
in  the  amotmt  of  the  debt  indorsed.  Xoung  t. 
Crompton,  2  D.  &  L.  657  ;  10  Jur.  248. 

Sight  to  lax.] — A  plaintiff  issued  a  writ  of 
summons  indorsed  for  7Z.  7«.  debt,  and  21.  costs. 
The  defendant  within  the  four  days  tendered  the 
92.  It.,  EOid  the  plaintiff's  attorney  offered  to  take 
off  2s.  6(i.  from  the  costs,  as  being  too  much.  The 
defendant's  attorney  insisted  on  his  right  to  a 
taxation,  and  took  out  a  sommons  accordingly, 
whidi  was  dismissed,  with  costs,  on  the  ground 
of  there  being  a  dispute  as  to  the  sum  actually 
paid  for  ccets.  The  court  set  aside  the  judge's 
order,  as  the  defendant  had  at  all  events  a  right 
to  have  the  12. 17#.  6(2.  taxed.  Hunter  Russell, 
6  Uan.  k  a.  601 ;  6  Scott  (NJl)  637  ;  12  L.  J., 
a  P.  873. 

Debt  aoeepted  after  Tour  Days.]— The  debt 
and  costs  indorsed  on  a  writ  of  summons  were 
received  by  a  clerk  of  the  plaintiff's  attorney 
after  the  four  days: — Held,  that  the  attorney 
not  having  offered  to  return  the  money,  was  not 
otitled  to  go  on  with  the  action  for  the  recovery 
of  farther  costs.  HeldiM  t.  ^urcMdd,  7  Man. 
ft  0.957.  Beea]soJ9(K)l0T.£tnwAaio,89L.T. 
109— C.  A. 

Berri«e  ont  of  Jvisdiotion.]— -A  defendant 
being  out  of  the  jurisdiction,  and  personaUy 
served  with  a  writ  of  summons,  is  liable  to  the 
expense  attending  such  service  or  reasonable 
efllorts  to  serve  him,  and  the  question  as  to  the 
amoont  most  be  raised  before  uie  master  on  taxa< 
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tion  of  costs,  with  the  proper  materials  for  that 

purpose.    Wkite  v,  Brett,  28  L.  J.,  Ex.  32. 

Costs  of  Two  Writs.] — In  the  taxation  of  costs, 
the  master  is  justified  In  allowing  the  expenses 
of  two  writs  issued  in  one  action  against  the 
defendant  into  two  counties,  where  it  was  doubt- 
ful in  which  county  be  was  to  be  found.  Morris 
V.  Hunt,  1  Chit.  544. 

V.  Notices  of  Action. 

Costs  of-— When  Allowed.] — A  railway  com- 
pany was  bound  by  acts  of  parliament  to  charge 
all  persons  sending  goods  by  it  at  equal  rates. 
In  an  action  to  recover  the  difference  between 
the  sums  charged  the  plaintiff,  and  those  charged 
by  the  company  to  other  persons  for  the  conv^- 
ance  of  goods,  it  was  held  that  the  charges  so 
!  made  muat  be  considered  as  something  done 
under  the  act  by  which  they  were  incorporated, 
and  consequently  they  were  entitled  to  notice  of 
action,  and  therefore  that  the  master  was  right 
in  allowing  the  plaintiff  the  costs  of  a  notice  of' 
action.  The  court  refused  to  entertain  an  objec- 
tion to  the  amount  of  the  costs  of  the  notice  of' 
action  so  allowed,  as  that  objection  had  not  beat, 
taken  before  the  master.  Keat  v.  O.  W.  Ra., 
4  Bailw.  Cas.  699  ;  4  D.  &  L.  481  ;  3  C.  B.  714  ; 
16  L.  J.,  C.  P.  72. 

In  an  action  by  a  carrier  against  a  railway 
company  to  recover  back  exorbitant  and  unequal 
charges  made  upon  him  for  the  conveyance  of 
goods,  and  whicli  action  was  at  the  trial  referred, 
the  company's  act  of  incorporation  requiring  that 
they  should  have  a  notice  of  action,  the  plaintiff  • 
at  great  labour  and  expense  prepared  and  deli- 
vered a  notice,  accompanied  by  voluminous  ac- 
counts of  the  several  packages  upon  which  the 
overcharges  were  alleged  to  have  been  made,,, 
together  with  the  dates  and  other  particulars. 
The  master  having  allowed  the  pl^ntiff  lu02., 
for  the  preparation  of  the  notice  and  the  accom- 
panying accounts,  and  170^.  for  one  fair  copy^ 
only,  the  court  on  the  plaintifTs  motion  refused 
to  order  a  review  of  the  taxation,  on  the  ground 
that  the  allowance  for  preparing  the  notice  was 
inadequate,  and  that  two  niir  copies  should  have 
been  allowed ;  and  afterwards,  upon  the  com- 
pany's motion,  the  court  directed  a  review  on  the 
ground  that  the  sum  at  1002.  was  an  excessive 
allowance,  inasmuch  as  this  was  an  expense 
necessarily  incurred  by  the  plaintiff  in  preparing 
himself  to  bring  the  action.  Edwards  t,  Q.  W. 
Ry.,  12  C.  B.  419. 

vi.  On  Removal  from  Inferior  Courts. 

Ord.  LXV.  1.3. 

A  defendant  having  removed  from  a  county 
court,  by  certiorari,  under  19  &  20  Vict.  c.  108, 
s.  38,  a  plaint  for  a  claim  not  exceeding  5/.,  the 
plaintiff  is  not  bound  to  follow  the  action  into, 
the  superior  court ;  and  the  defenduit,  aft^ 
notice  to  the  plaintiff  to  declare,  is  not  entitled 
to  sign  judgment,  and  he  cannot  obtain  from 
the  plaintiff  the  costs  of  removing  the  plidnt. 
OaHun  V.  O.  W.  Ry.,  1  E.  A;  E.  258  ;  28  L.  J  , 
Q.  B.  103  ;  5  Jur.  (N-S.)  695  ;  7  W.  H.  63. 

The  court  has  no  power  where  an  action  has. 
been  removed  from  an  inferior  court  by  cer- 
tiorari, to  order  that  the  defendant  shall  have 
his  costs,  under  12  k,  13  Vict.  c.  106,  s.  8fi,  which 
enables  the  court  so  to  order,  where  satisfietl  that 
before  action  the  plaintiff  made  an  affidavit  of 
j  debt  under  the  defendant's  bankruptcy  in  au 
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unreasonable  amount,  and  has  recoTered  less. 
Woodall  V.  Voight,  6  H.  ft  K.  153  ;  30  L.  J.,  Ex, 
SI  :  6  Jur.  (n.S.)  1162  ;  3  L.  T.  334  ;  9  W.  R.  67. 

The  directions  to  the  mafltcrs,  of  H.  T.,  1853, 
do  not  applyto  an  action  commenced  in  acounty 
court,  and  removed  by  a  certiorari  to  a  superior 
court ;  a  plaintiff  in  such  a  case  therefore  is 
entitled  to  costs  on  the  higher  scale,  though  he 
recovers  less  than  20/.  Pfrry  T.  Bennett,  14 
C.  B.  (N.80  402  ;  33  L.  J.,  C.  P.  45. 

Til.  daa  in  the  Cause. 

What  are.] — Costs  in  the  cnnse  mean  the  coets 
of  all  interlocutory  proceedings  which  are  not 
otherwise  provided  for.   Pugh  v.  Kerr,  infra. 

The  costs  of  proceedings  before  the  attomey- 

gcnei-al  for  obtaining  his  fiat  to  an  information 
mid  bill  are  co^ts  in  the  cause.  Att.-6en.  v. 
Jfalifax  Corpornt ion,  il  L.  J.,  Ch.  100  ;  L.  R.  12 
Eq.  262  :  24  L.  T.  6.>o. 

A  cause  having  been  set  down  for  trial,  the 
defendant  obtainerl  a  rule  to  change  the  venue 
on  payment  cl  the  costs  incurred.  Thereupon 
the  plaintiff  withdrew  the  reconl ;  but  the  de- 
fpudflnt  not  having  paid  the  cost*,  lie  again  set 
down  the  cause,  and  tried  it : — Held,  that  tlie 
costs  relating  to  the  abortive  attempt  at  trial 
were  not  costs  in  the  cause.  Pi'ff/t  v.  Kerr, 
8  P.  P.  C.  218  ;  6  M.  &  W.  17 ;  9  L.  J.,  Ex.  235  ; 
4  Jur.  1S2. 

On  an  appeal  to  a  judge,  from  an  order  of  a 
master,  if  the  judge  makes  no  order  alwut  the 
costs,  they  will  not  be  costs  in  the  cause,  and. 
therefore,  the  party  finally  successful  in  the  cause 
will  not  be  entitled  to  them.  Majm  v.  Ilarbord, 
39  L.  J.,  Ex.  27  ;  L.  R.  5  Ex.  17  :  21  L.  T.  486. 

By  an  order  made  for  facilitating  the  entry  of 
ca\iscs  for  trial  in  Lancashire,  eniLses  for  tritd  at 
Liverpool  were  allowed  to  be  entered  provi- 
sionally at  the  ofiEce  of  the  acting  prothouotary 
and  associate  at  Preston  previously  to  the  com- 
mission day  at  Liverpool.  The  plaintiff  entered 
his  cause  provisionally  at  Preston,  and  after- 
wards, and  before  the  commission  day  at  Liver- 
pool, an  order  was  made  by  a  judge  at  chambers 
for  a  commission  to  examine  witnesses  on  the 
part  of  the  defendants,  and  for  staying  the  trial 
till  the  summer  assizes.  The  cause  was  provi- 
sionally entered  for  trial  at  the  summer  assizes, 
but  the  d^endants  withdrew  their  pleas  before 
the  commission  day.  On  a  subsequent  taxation 
of  the  costs  of  the  cause  for  the  phiintifi,  he  was 
held  f  o  be  entitled  to  the  coets  of  so  provisionally 
entering  the  cause.  Ih. 

A  suit  was  instituted  by  a  person  claiming  a 
l<»al  title  to  land,  praying  discovery  and  a 
ddivery  up  of  the  title  deeds  amiinst  a  person 
who  had  the  deeds,  and  merely  claimed  to  hold 
them  as  a  stakeholder  for  the  person  who  had 
the  legal  title.  The  bill  in  that  suit  also  prayed 
an  account  against  the  defendant  as  agent  of  the 
plaintiflE.  The  defendant  had  not  acted  in  that 
capacity.  The  deeds  having  been  brought  into 
court  on  an  interlocntory  motion,  and  another 
fuit  having  been  subsequently  instituted,  in 
Irbich  the  questions  as  to  the  title  to  the  lands 
eonld  be  decided,  the  plaintiff  in  the  first  suit 
offered  the  defendant  to  consent  that  the  dceiis 
in  court  should  be  transferred  to  the  second 
suit,  and  the  first  dismissed  with  costs.  The 
defendant  having  declined  to  consent,  and  put 
the  plaintifi  upon  the  terms  to  bring  the  first 
suit  to  a  hearing :— Held,  the  defendant  not 
objecting  to  the  retention  of  the  deeds  in  coart, 


that  the  defendant  was  entitled  to  the  costs  of 
the  suit  generally,  and  not  merely  to  those  In- 
curred up  to  the  service  of  the  notice  of  consent. 
Wbittinghant  v.  Cugack.  Ir.  K.  7  Eq.  159— C.  A. 

Where  a  plaintiff  obtains  a  venlict  and  the 
defendant  afterwards  obtains  a  rule  for  a  nonsuit 
or  a  new  trial,  and  upon  cause  shown  it  is 
ordered  by  conseot  that  the  damages  be  reduced, 
but  that,  on  payment  of  such  re&ced  damages 
and  the  taxed  costs  of  the  cause,  the  verdict  be 
vacated,  and  a  stet  processus  entered,  the  plain- 
tiff is  entitled  to  the  costs  of  opposing  the  rule 
as  costs  in  the  cause.  Delisser  v.  TowTie,  1  Q.  B. 
333  ;  4  P. &  D.  644. 

In  trover  a  verdict  was  taken  for  the  plaintiff 
to  the  full  amount  of  the  goods  concerted,  the 
plaintiff  consenting  to  take  them  lock  in  reduc- 
tion of  damages,  ujwn  its  being  inferred  to  an 
arbitrator  by  order  of  nisi  prius.  to  ascertain  the 
amount  of  deterioration,  which  amount,  with 
the  costs  of  the  cause,  was  to  be  paid  to  the 
plaintiff  : — Held,  that  the  expenses  of  witnesses 
attending  the  arbitrator  were  costi  in  the  cause. 
Treganing  v.  Attenhorow}h,  7  Bing.  733  ;  5  M.  & 
P.  4.-.3  ;  1  D.  P.  C.  22.i. 

Where  a  inde  was  obtained  for  referring  back 
to  an  arbitrator  a  cause  at  nisi  prius.  with  direc- 
tions to  him  to  reduce  the  daraajjes,  or  enter  a 
verdict  for  the  defendant,  an<l  on  which  rule  the 
court  gave  judgment  that  the  verdict  ought  to 
be  reduced : — Held,  that  the  costs  of  this  rule 
wore  properly  taxed  as  costs  in  the  cause.  Goodall 
T.  Rinj,  1  H.  &  W.  333  ;  4  D.  P.  C.  1. 

Where  a  liefeiidant  entered  into  an  agreement 
with  the  plaintiff  in  writing,  bur  not  stamped, 
and  the  plaintiff**)  attorney  engrossed  a  copy 
thereof,  and  before  action 'tendered  the  same, 
properly  stamped,  to  the  defendant,  which  he 
refused  to  sign  ;  the  court  directed  the  master  to 
include  the  costs  of  stamping  the  agreement  in 
the  costs  of  the  action.  £owen  v.  Pitman,  2 
Esp.  728- 

Thc  plaintiff's  costs  of  obtaining  an  order  for 
the  investment  of  money  are  costs  in  the  cause. 
Brennan  v.  Xolan,  1  Hog.  130. 

■When  on  an  interlocutory  application  the 
costs  are  resen-ed  to  the  hearing,  and  the  bill  is 
afterwards  dismis<^,  with  costs,  for  want  of 
prosecution,  the  costs  of  such  interlocntory  ap- 
plication cannot  be  obtained.  It  is  therefore 
sometimes  useful,  upon  interlocutory  applications, 
'  for  the  defendant  to  ask  that  the  costs  may  be 
reserved  to  the  hearing  or  further  order,  or  else 
that  they  may  be  made  the  costs  in  the  cause. 
Rumhold  V.  Furteath.  4  Jur.  (N.9.)  60S. 

The  plaintiff  obtained  an  order  to  set  aside  the 
appearance  of  a  minor,  and  that  the  minor  should 
appear  and  answer  by  the  officer.  The  uncle  of 
the  minor  afterwan^  obtained  an  order  to  set 
aside  the  first  order,  and  that  the  minor  should 
be  at  liberty  to  appear  and  answer  by  him  as  his 
guardian : — Held,  that  he  was  not  bound  to  pay 
thccostsin  the  first  order,  but  that  they  were  costs 
in  the  cause.    Wallen  v.  Barry,  6  Ir.  Eq.  K.  124. 

Cause  a  Semanet.] — In  an  action  of  trespass, 

the  defendant  pleaded  four  pleas,  upon  which 
issues  were  joined.  The  cause  was  eutered  for 
trial  at  the  assizes,  and  made  a  remanet.  He 
afterwards  obtained  on  order  to  amend  one  of  the 
pleas,  and  the  cause  was  tried  at  a  snbaeqnent 
assizes,  when  a  verdict  was  found  for  him  on  the 
amended  plea  (which  covered  the  whole  cause  of 
action),  and  for  the  plaintiff  on  the  other  pleas : 
— Held,  that  the  plaintifi  wos  entitled  to  the  costs 
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of  the  remanet.  Waller  t.  Bladcloeh  or  Warner, 
4  D.  *  L.  4 ;  15  M.  3:  W.  715 ;  15  L.  J.,  Ex.  333  ; 
10  Jar.  716. 

The  costs  occasioned  by  the  cause  being  a  re- 
manet are  costs  in  the  cause,  not  taxable,  as  costs 
of  the  trial,  on  a  rule  for  a  new  trial  on  pavment 
of  coets.  Sevaey  t.  (^rver,  2  C.  B.  817 ;  16 
L.  J.,  C.  P.  178. 

Costs  are  allowed  when  a  cause  goes  off  and 
ranains  to  be  tried  for  want  of  jurow.  Sparrow 
T.  Turner,  2  Wils.  366. 

After  rerdict,  the  party  succeeding  is  entitled 
to  the  costa  Incnrredat  a  former  assizes,  when  the 
cause,  from  press  of  basiness,  was  made  a  remanet. 
Standen  t.  J£aU,  1  Ld.  Ken.  838. 

vlii.  Copiet. 

VeoMiary  or  Proper.] — An  order  had  been 
made  by  the  Court  of  Appeal  on  the  application 
of  the  defendants  directing  part  of  an  affidavit 
to  be  struck  ont  as  scandalons  and  giving  the 
defendants  the  costs  of  the  opplicfltion.  Among 
the  items  in  the  bill  of  costs  of  the  defendants 
were  chaises  for  four  copies  of  the  pleadings, 
one  for  the  use  of  counsel  and  three  for  the  use 
of  the  judges  of  the  Court  of  Appeal.  The  taxing 
master,  witbont  entering  into  the  consideration 
of  the  qnestion  whether  the  copies  were  neces- 
sary for  the  purpose  of  the  application,  dis- 
allowed them  on  the  ground  that  it  was  the 
^neral  rule  not  to  allow  the  costs  of  copies  of 
pteadings  on  an  interlocutory  application : — 
Held,  that  no  such  general  rule  was  allcge^l 
to  exist  in  the  taxing  master's  office  cotild  be 
sustained ;  that  it  was  the  duty  of  the  taxing 
master,  under  the  Holes  of  the  Supreme  Court 
(Costs),  r.  26,  to  consider  in  each  case  whether 
the  copies  were  "necessary  or  proper  for  the 
attainment  of  justice,"  and  that  as  the  copies  in 
the  present  case  were  necessary  for  the  hearing 
'Of  the  application,  the  coats  of  them  most  be 
allowed,  wanter  r.  Mouei,  61  L.  J.,  Ch.  86  ; 
19  Ch.  D.  72  ;  45  L.  T.  359. 

Copy  CoTTespondenM.]— The  costs  of  a  proper 
copy  of  the  correspondence  for  the  nae  of  the 
judge  and  eotmsel  should  be  allowed  on  taxation, 
where  the  merits  of  the  caae  turn  on  the  corres- 
pondence. Budgett  V.  Budgett,  64  L.  J.,  Ch. 
m ;  ri89&]  1  Ch.  202  ;  13  B.  1 ;  71  L.  T.  632  ; 
43  W.U  167. 

 Accidental  Seitnietion.] — The  papers  in 

the  suit  were  accidentally  burnt  in  the  offices  of 
the  relator's  solicitor,  and  new  copies  became 
necessary  for  the  hearing  of  the  cause.  A  decree 
wasafterwards  pronounced  against  the  defendant, 
with  costs  as  between  party  and  party  : — ^Held, 
that  the  extra  costs  occasioned  1^  the  accident 
onght  not  to  be  borne  by  tiie  detoidant.  Att.- 
Gm.  T.  Serr,  8  Bear.  435 ;  10  L.  J.,  Ch.  177  ;  6 
lar.  863. 

 Whole  or  Part] — In  allowing  the  costs 

of  attested  copies,  it  Is  discretionanr  with  the 
taxing  master  whether  he  will  allow  for  the  copy 
of  the  whole  or  a  part  mlj  tA  a  docimient. 
CUamorrU  t.  JfiiAm,  10  Ic.  £q.  B.  144. 

—  PxvTlded  for  tiw  Gout.]— The  costs  of 
copies  of  deeds  or  documents  not  actually  read 
at  the  hearing,  but  famished  the  parties  to  the 
court,  are  not  idlowed  where  they  are  personal 
costs,  and  do  not  come  out  of  a  fond.  Bozoh  t. 
1Ft»ianM,3Y.ftJ.  378. 


The  costs  of  all  copies  of  doctunents,  which  are 
required  by  the  judge  for  his  assistance  in  hear- 
ing the  cause,  are  costs  in  the  cause.  SniaU  y. 
AtttBood,  1  T.  &  CoU.  53  ;  4  L.  J.,  Ex.  Eq.  I. 

 neadings.] — Whereanyof  theplaintiffsin 

a  snjt  liTeln  the  coontiy,  close  copies  of  the  answer 
will  be  allowed,  and  the  costs  of  them  will  be 
costs  in  the  cause.  Ih. 

If  upon  a  motion  by  the  plaintiff,  grounded 
upon  the  defendant's  answer,  documents  therein 
shortly  stated  have  been  read  from  copies  in 
which  they  are  set  oat  at  length ;  an  order  dis- 
missing the  motion  with  costs,  will  not  entitle 
the  defendant  to  the  costs  of  such  copies. 
Skinneri  Co.  v.  IrUh  Society,  1  MyL  &  C.  162. 

On  a  summary  application  by  injunction,  the 
court  will  direct  the  costs  of  a  written  bill  to  be 
allowed,  unless  it  is  shown  that  snch  additional 
expense  has  not  been  incurred  bon&  fide.  Elt  v. 
Mingtoti  Burial  Board,  2  Eq.  Bep.  1089 ;  2 
W.  B.  684. 

An  order  for  taxation  of  costs  having  been 
made  in  a  suit,  in  which  three  copies  in  writing 
of  the  bill  had  been  served,  and  the  master,  in 
the  absence  of  any  special  direction  in  the  decree, 
having  refused  to  allow  the  co.its  oif  these  : — Held, 
that  the  omission  to  ask  for  them  at  tlie  hearing 
being  by  inadvertence,  the  costs  of  these  bilS 
might  be  allowed  ;  but  the  costs  of  the  motion 
refused,  it  arising  out  of  the  negligence  of  the 
party  himself.  Hewitt  v.  Wltite,  12  Jur,  (N,s.) 
46;  13L.  T.  787  ;  U  W.  E.  220. 

  Conferenoes  with  and  lattnutioni  to 

GotUlMl.]— iSt«  supra. 

Prints  of  Beeord  Is  anotber  Aetlon.1— A  col- 
lision occurred  between  the  P.  and  ttie  M.,  in 
consequence  of  which  the  P.  also  collided  with 
the  D.  The  P.  and  the  D.  commenced  actions 
against  the  M. ;  but  the  D.  stood  by  until  the 
P.'s  action  was  decided.  In  the  P.'s  action  the 
M.  was  found  alone  to  blame.  Prints  of  the 
evidence  taken  in  the  P.'s  action  were  obtained 
by  the  solicitors  for  the  D.  from  the  solicitors 
for  the  P.,  and  were  used  in  the  action  by  the 
D.  against  the  M. : — Held,  that  the  solicitors  for 
the  D.  were  entitled  to  charge  the  defendants 
3<2.  per  folio  for  the  prints  of  the  record.  The 
Mammoth,  63  L.  J.,  P.  70  ;  9  P.  D.  126  j  51  L.  T. 
459  ;  33  W.  B.  172  ;  5  Asp.  M.  C.  289. 

  Xvidenoe.]  —  The  appellants  from  an 

order  on  a  claim  in  a  winding  up  gave  notice  to 
read  a  mass  of  affidavits  made  in  the  winding  up 
but  not  used  on  the  hearing  below.  The  respon- 
dent objected  to  their  being  admitted,  but  took 
copies.  The  court  of  appeal  confined  the 
argument  in  the  first  instance  to  a  question 
not  affected  by  these  affidavits,  and  being 
against  the  appellants  on  that  qnestion,  dis- 
missed the  app^  with  costs,  so  that  the 
Question  as  to  tiie  admissibility  nt  the  affi- 
davits was  not  decided.  The  respondent 
applied  to  have  the  affidavits  entered  in  the 
oraer,  as  otherwise  he  would  not  be  able  to  get 
the  costs  of  having  taken  copies : — Held,  that 
the  application  could  not  be  granted,  and  that 
the  respondent  ought  not  to  have  taken  copies 
nidtts  and  nntil  the  court  held  the  evidence  ad- 
missible, in  which  case  it  would  have  glTen  him 
time  to  enable  him  to  meet  it.  Brampton  and 
Longdown  Rj/.,  In  re,  Sltaw'i  claim,  L.  B.  10  Ch. 
186  ;  33  L.  T.  5 ;  23  W.  B.  813. 

A  deposition  of  a  witness,  taken  in  the  court  ot 
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bankrnp  tcy  for  one  purpose,  and  filed,  ma7be  used 
against  him  aa  an  admiBsion  in  any  other  proceed- 
iDginthematter(tftheBamebaiikntptcy.  HaU,Ex 
parte,  Cooper,  In  re,  51 L.  Ch.  556 ;  19  Ch.  D.  680 ; 
46L.T.54d. 

But  when  a  |>arty  to  an  application  in  theconrt 
bankraptcy  gives  notice  to  his  opponent  of  his  in- 
tention to  use  as  evidence  on  the  hearingof  theap- 
pUcatjonndepositionwhichison  the  file, though  it 
was  originally  taken  for  another  purpose,  he  ought 
nottoserrehisopponentwithscopTof  it,andlf  he 
does  so,  he  will  not,  though  successf  ul  on  the  appli- 
cation, be  allowed  the  costs  of  the  copy  thus 
served,  lb. 

Semble,  per  cnriam.  With  r^rd  to  the 
costs  of  the  copies  of  the  deposition  which  were 
supplied  for  the  use  of  the  respondent's  counsel, 
we  think  that  in  the  present  case  those  costs 
shonld  be  allowed.  It  must  not  be  supposed  that 
we  should  in  all  cases  allow  such  costs,  we  might 
in  some  cases  allow  only  the  costs  of  making 
^tracts.  Ih. 

  Shorthand  ITotes.]  —  See  Apfeial  — 

Btidekce. 

  Intsm^toriei.] — A  charge  for  copies 

only  of  those  parts  of  the  interrogatories,  the 
answers  to  which  were  excepted  to,  can  be  allowed 
for  the  purposes  of  the  consoltation  on  the  ex- 
ceptions, as  distinct  from  the  copies  made  for  the 
purpose  of  preparing  the  answer ;  for  which 
uttter  purpose,  also,  only  one  copy  to  one  junior 
counsel  canbeallowed.  DatU  y.Dyiart  iHarl), 
8  De  O.  M.  &  O.  33  ;  25  L.  J.,  Ch.  S22  ;  2  Jar. 
<KA)  219  ;  4  W.  B.  268. 

 Wlwn  nma  Solieltw.] — It  would  appear 

to  be  the  settled  practice,  that  where  the  same 
sc^citor  acts  for  both  the  plaintiff  and  the 
defendant  in  a  cause,  not  to  allow  copies  to  be 
taken  by  one  party  of  documents  brotigbt  into 
chambers  Iw  the  other.  SJiarp  v.  WriglU,  L.  E. 
1  Eq.  684  ;  14  L.  T.  246 ;  14  W.  B.  652. 

A  flno  of  solicitors  acting  for  a  number  of 
sets  of  persons  (five  in  all)  interested  in  moneys 
secared  upon  mortgage,  on  the  mortgage  being 
paid  off,  in  their  bill  of  costs  charged  the  execu- 
tors ot  the  mortgagor  with  the  costs  of  five  copies 
of  the  dnift  d^  of  transfer,  and  the  taxing- 
master  having  disallowed  thechargefor  four  such 
copies  : — ^Hdd,  that  the  taxing-master  was  right 
hi  allowing  the  costs  of  only  one  copy.  Wade 
and  Thomat.  In  re,  50  L.  J.,  Ch.  601  ;  17  Ch.  D. 
348  ;  44  L.  T.  599  ;  29  W.  R.  625. 

Where  the  same  solicitor  is  employed  by 
difierent  persons  to  conduct  proceedings  for  the 
lame  or  a  similar  pnrpose,  he  u  entitled  to  such 
costs  as  would  have  been  allowed  in  either  action 
if  he  had  not  been  engaged  in  the  other,  except 
as  regards  attendances  or  other  matters  which 
might  have  been  done  at  the  same  time  in  both 
actions.  Metropolitan  (hal  Qmiumers'  Attoeuz- 
'  turn,  In  re,  ffrieb's  cote,  59  L,  J.,  Ch.  632  ;  45 
1  <a,  D.  606  ;  62  L.  T.  561  ;  38  W.  E.  462. 

 Charge  fiw.] — ^A  defendant's  solicitor,  who 

fumself  furnishes  copies  of  documents  which  the 
,  plaintiff  has  a  right  to  take  under  the  15  k,  16 
I  Vict.  c.  86,  S3.  18,  20,  will  not  be  permitted  to 
,  charge  for  them  at  the  rate  of  Ad.  per  fdio,  but 
I  will  be  allowed  only  stationer's  chuges  actually 
incurred.  &nmdy  t.  Oeerge,  Honnor,  I*  re,  6 
W.R.218. 

S  The  sums  paid  for  office  copies  of  answers  at 
Ad.  per  ^o,  and  for  ordinary  printed  copies  at 


^d.  per  folio,  are  payable  to  the  defendant,  and 
when  received  by  his  solicitor  must  be  applied  in 
reduction  of  the  cost  of  _printing  the  uiswer. 
AU.- Qen.  v,  Etheridge,  32  L.  J.,  Ch.  706 ;  9  L.  T. 
314  ;  11  W.  E.  927. 

A  solicitor  is  not  entitled  to  charge  at  the  rate 
of  fourpence  per  folio  for  documents  existing  fn 
print  prior  to  the  institution  of  a  suit,  though  the 
documents  may  have  been  properly  used  for  the 
purposes  of  the  suit.  UnderiLi>od  v.  Secretary  eg 
State  for  India,  19  L.  T.  270  :  16  W.  R.  926. 

Under  the  common  order  of  the  court  ot  utpeal 
giving  the  costs  ot  the  appeal^  and  <A  the  uibrt- 
hand  writer's  notes  of  the  evidence  and  of  the 
judgment  in  the  court  below,  the  solicitor  <^  ttie 
successful  party,  when  the  shorthand  notes  have 
been  printed  in  the  first  instance,  is  entitled  ai 
taxation  of  the  costs  to  be  allowed,  in  addition  to 
the  printer's  bill,  Zd.  per  folio  for  one  printed 
copy  ot  the  shorthand  notes  of  the  evidence 
phed  to  each  ot  his  counsel  on  the  appeal,  and 
3d.  perfdio  tor  one  printed  copy  of  the  shorthsai 
notes  of  the  judgment  sopplied  for  the  use  of 
each  judge  of  the  court  ot  appcaL  Singer  JKun- 
facturing  Co.  v.  Loog,  62  L.  J.,  Ch.  288  ;  49  L.T. 
484 ;  31  W.  B.  S92. 

ix.  Penualt.  , 

When  allOTsd.]  —  The  costs  of  perusals  A 
exhibits  to  affidavits  are  not  allowed  on  taxaticm 
under  the  Roles  of  Court,  August,  1S75  (Costs), 
Ord.  VI.,  without  a  special  direction  to  the 
taxing-master,  who  by  the  form  of  order  has 
liberty  to  allow  a  special  charge  for  pemsRl  and 
consideration  of  the  exhibits,  the  amount  of  such 
charge,  if  any,  to  be  in  his  discretion.  De  Roaaz,  j 
In  re,  Rymer  v.  De  Rotat,  63  L.  J.,  Ch.  448 ;  24  ! 
Ch.  D.  684  ;  49  L.  T.  133.  I 

Where  depositions  have  been  taken  abroad,  a  | 
reasonable  allowance  should  be  made  to  the  | 
solicitor  in  England  for  perusing  them.    Went-  \ 
worth  V.  Zloyd,  35  L.  J.,  Ch.  642  ;  L.  R  2  Kq. 
607  ;  12  Jur.  (N.S.)  581 ;  14  L.  T.  751. 

A  demurrer  to  the  whole  bill  having  been 
allowed  with  costs Held,  that  the  solicitor 
for  the  defendant  was  not  entitled  to  fees  fa 
perusing  interrogatories  (so  as  to  render  the  i 

Elaintiff  liable  to  the  costs  of  a  double  defence 
y  demurrer  and  answer),  for  drawing  an  index 
and  marginal  notes  to  the  bill  (which  are  of  \ 
extraordinary  length  and  complication),  tar  the  i 
assistance  of  counsel,  or  for  drawing  observations  ! 
forcounsel'sbrief toarguethedemnrrer.  ^rtudr. 
PartWdjc,  2  N.B.  232;  8L.T.656  ;  11  W.B.  715. 

A  similar  affidavit  was  filed  by  a  plaintiff  in 
each  of  several  suits.  The  solicitor  for  the  de- 
fendants took  an  office  copy  of  the  affidavit  in 
one  suit  only,  and  examined  at  the  record  office 
the  affidavits  in  the  other  suits  Held,  that  he 
was  not  entitled  to  charge  for  perusing  the  affi- 
davits in  the  other  suits.  Bettt  t.  Clearer,  41 
L.  J.,  Ch.  663 ;  L.  B.  7  Ch.  513 ;  27  L.  T.  8S ;  » 
W.  B.  732. 

x.  Attendancet. 

Country  8ollolt<^  at  TrimL] — In  taxing  costs 
between  party  and  party  a  chai^  for  the  atten- 
dance of  the  counti7  sohcitor  at  the  hearing  in 
London  is  discretionary.  Where  in  adndral^ 
cases  the  attendance  of  the  country  sohdtor, 
who  has  taken  the  examination  of  the  witnesses 
and  managed  the  proceedings  up  to  the  trial,  is 
necessary  for  the  proper  conduct  of  the  case,  hi> 
charges  for  such  attendance  ought  to  be  allowed. 
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The  &>to,  62  L.  J.,  P.  17  ;  [1893]  P.  73 ;  1  R. 
57»;  69  L.  T.  231 ;  41  W.  R.  479  ;  7  Asp.  M.  C. 
33S. 

Cofte  of  attendance  of  the  coimtry  solicitor  hi 

a  country  caose,  where  witnesses  were  cross- 
exmniued  in  court,  disallowed  in  a  taxation  be- 
tween party  and  party.  Clark  v.  Malpas,  31 
BeaT.554;  IK.  K.  221;  32  L.  J.,  Ch.  313  ;  9Jur. 
(1.8.)  613  ;  7  L.  T.  659  ;  11  W.  B.  251. 

When  00' the  trial  of  a  cause  in  London,  the 
eomUy  as  well  as  tiie  London  attorney  attends, 
the  nite  that  the  costs  of  the  attendance  of  the 
coimtry  attorney  will  not  be  allowed  is  not  in- 
flexible, but  the  master  should  decide  in  the 
eiercise  of  his  discretion,  whether,  under  all  the 
drcumstaQces  of  the  case,  such  attendance  was 
necessary.  BeU  t.  Aitkin,  37  L.  J.,  C.  P.  168  ; 
L.  E.  3  C.  P.  320  :  18  L.  T.  363  ;  16  W.  R.  704. 
8.  P.,  Paraloe  v.  Foy,  2  D.  P.  C.  181  ;  Archer  v. 
Uanh,  7  D.  P.  C.  641. 

The  master,  on  taxation  of  the  defendant's 
costs  in  an  action  on  a  policy,  where  the  ques- 
tions to  be  tried  were  admitted  to  be  extremely 
difficult  and  complicated,  having  declined  to 
lUoir  the  expenses  of  the  attenc^ce  at  the 
trial  in  London,  and  on  a  motion,  of  the  manag- 
ing clerk  of  the  defendant's  attorney,  who  had 
luid  the  entire  management  of  the  cause,  the 
court  refused  to  interfere.  Patter  v.  Bankin, 
38  U  J.,  C.  P.  130  ;  L.  R.  4  C.  P.  76  ;  19  L.  T. 
t33. 

Hie  plaintiff  having  brought  an  action  for 
MWOi.  iuTolving  the  character  of  the  parties, 
rcriew  of  taxation  granted  where  the  taxing- 
master  had  disallowed  the  attendance  of  the 
ddendant's  solicitor  iu  London.  Maddiion  v. 
Baeoik,  5  Ring.  (N.  C.)  246  ;  7  Scott,  207  ;  1  Am. 
487. 

9l  Kotion.] — Only  one  fee  is  allowed  to  a 

solicitor  for  attendance  on  a  motion.  Ooolan  v. 
liieaudo,  2  Jones,  314. 

Where  a  motion  to  dismiss  stood  over  for  a 
spsce  of  time,  including  fif  ty-three  motion  days, 
tbe  defendant's  solicitor  being  unable  to  swear 
he  actually  attended  in  court  upon  such 
motion  days,  the  taxing-master  allowed  him 
corts  for  ten  attendances  only,  and  the  Tice- 
cfaaacellor  on  petition  conflnned  this  order. 
BiUoeomie  t.  SoUoeonbe,  17  Jnr.  363 ;  1  W.  R. 
ilO. 

On  Omunission.] — Costs  of  solicitor  attending 
fixecntim  of  commission  abioad.  Samond  v. 
t^eritieorth,  Dick.  381. 

The  costs  of  a  London  attorns  attending  the 

execution  of  a  commission  for  t^e  examination 
of  witnesses  in  the  country,  may,  under  special 
circumstances,  be  allowed  on  taxation  of  costs 
between  party  and  party.  Sotoell  t,  Tuler,  2 
T.  a  ColL  C.  C.  284  ;  12  L.  J.,  Ch.  223  ;  7  Jur. 
6S5. 

VadtrtaUng  to  Appear.]— Costs  of  attending 
tbe  defendant's  solicitor  for  undertaking  to 

Spear  were  allowed.    Davies  t.  MarthaU,  I 
;  k  8m.  564  ;  7  Jnr.  (na)  660;  9  W.  B. 
756. 

At  Chambers.  ]— Where  one  solicitor  attends 
In  chambers  for  two  parties  in  different  interests 
the  costs  (tf  one  attendance  only  will  be  allowed. 
Smcn  r.  Gellatly,  16  L  T.  663  ;  15  \V.  R.  887. 

At  OoBnltetim.]— Where  no  fee  is  paid  to 
connsel  on  a  consultation,  no  chai^  can  be 


allowed  to  the  solicitor  for  his  attendaoc?. 

Catlin,  III  re,  18  Beav.  616. 

Of  SoUoitor  and  Clerk  at  Xxunination,] — 

The  attendance  o£  a  solicitor's  clerk  in  addition 
to  the  solicitor  himself,  on  cross-examination 
before  the  examiner,  is  unnecessary  and  unusual, 
and  the  costs  of  such  attendance  will  bs  dis- 
allowed in  taxation.  Smith  v.  Buller,  45  L.  J., 
Ch.  69;  L.  B.  19  Eq.  47S:  31  L.  T.  873  ;  23 
W.  R,  332. 

On  ^ooontant  'B»ftTnintTig  Books.]  —  An  ac- 
countant having  been  euiplored,  by  desire  of 
the  arbitrator,  to  examine  the  accounts  of  one  of 
the  parties  at  their  counting-house,  by  which 
means  much  time  and  expense  were  saved,  and 
the  attorney  of  the  other  party  having  attended 
these  investigations  at  the  counting-house,  the 
master,  in  taxing  the  latter  party's  costs,  dis- 
allowed the  charges  for  such  attendances :  the 
court  made  absolute  a  rule  for  the  master  to 
review  tbe  taxation  in  this  respect.  Baickins  v. 
Rigby,  8  C.  B.  (Va)  271  ;  29  L.  J,,  C.  P.  228  ; 
6  Jur.  1208. 

On  Piling  Affidavits.]  — Only  one  6i.  8rf.  is 
allovve<l  for  tiling  several  affidavits  at  the  same 
time :  if  tiled  at  mfferent  times,  even  on  the  same 
lay,  it  depends  on  the  circumstances  what  atten- 
dances are  allowed.  ChriHu,  Ex  parte,  Barrow, 
In  re,  2  Mont.  &  Ayr.  96 ;  2  Deac.  119  ;  6  L.  J., 
Bk.  68. 

xi.  Improper,  Vexations,  or  Unnece$tai-y 
Proceed  ingt. 

&e  Order  LXV.  r.  27,  sub-r.  20. 

Infringement  of  Patent— fartiealan  of  OltJoo* 

tions.] — Where  in  a  patent  action  the  defendant 
pleaded  no  infringement  of  the  plaintiffs  patent, 
and  that  it  was  invalid,  and  delivered  particulars 
of  objections  to  the  validity  of  the  patent,  and 
the  action  was  dismissed  ou  the  ground  of  no 
infringement,  and  the  questicm  of  the  validity  of 
the  patent  was  not  considered  by  the  court,  the 
disallowance  by  the  taxing-master  of  the  defen- 
tlaut's  costs  of  his  particulars  of  objections  to 
the  validity  of  the  patent,  on  the  ground  that 
there  was  no  certificate  that  the  particulars 
were  reasonable  and  proper  as  required  by  tbe 
Patents,  Designs,  and  Trade  Marks  Act,  1883, 
s.  29,  sub-8.  6,  is  not  such  a  disallowance  of  the 
costs  under  Ord.  LXV.  r.  27,  sub-r.  20,  as  to 
give  the  taxing-master  jurisdiction  to  deal  with 
the  costs  occasioned  to  the  phiintifE  by  these 
particulars.  In  such  a  case  the  pkinti^  ought, 
if  he  desires  to  raise  the  point,  to  ask  the  j^^ge 
to  direct  the  taxing-master  to  see  whether,  by 
reason  of  any  proceedings  which  have  heea 
improperly,  vexatiously,  or  unnecessarily  taken 
by  the  defendant,  he  has  been  put  to  extra  costs, 
and  to  tax  these  costs  and  to  allow  them.  Gar- 
rard V.  Edge,  59  L.  J.,  Ch.  379  ;  44  Ch.  D.  224  ; 
62  L.  T.  510  ;  38  W.  R.  465— C.  A. 

Vexatious  Frooeedings.] — Where  costs  are 
vexatiously  and  improperly  incurred  by  a  suc- 
cessful party,  and  can  be  clearly  distinguished 
from  the  rest,  the  court  will  make  a  provision  for 
them  ;  otherwise  they  must  be  left  to  the  master. 
Farrow  v,  Bxet.  4  Beav.  26. 

The  master,  to  whom  it  was  referred,  reported 
the  proceedings  under  a  commission  for  examina- 
tion of  witnesses  irregatar ;  on  excepti^s,  the 
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eoart  thought  them  regular,  and  allowed  the  ex- 
ceptions, and  the  party  who  succeeded  had  his 
cost8  of  the  application.  Order  for  coets  dis- 
charged because  the  plaintiffs  was  not  a  vexa- 
tioos  proceeding,  but  in  the  master's  opinion, 
well  foonded  ;  and  the  role  is  not  to  give  costs 
but  where  no  jnst  ground  appears  for  the  pro- 
ceeding.  Amn.,  3  Atk.  235. 

Mortgagee,  on  bill  to  redeem,  insisted  heir-at- 
law  was  living.  Master  twice  reported  him 
dead,  and  exceptions  were  twice  taken  thereto, 
and  issue  at  law  was  directed,  which  he  was 
also  found  to  be  dead.  Mortgagee  not  to  pay 
costs  of  issue,  as  it  was  not  vexatious,  so  long  aa 
court  thought  necessary  to  direct  ifisue.  Wilson. 
T.  Afetcalf.  3  Madd.  45  ;  18  R.  K.  193. 

Plaintiff's  father  died  intestate ;  the  mother 
adininiBtered  ;  forty  yeara  after  the  father's 
death,  the  son,  who  bad  accepted  a  legacy  under 
the  mother's  will  equal  to  two-thirds  of  what  his 
fatiier  left,  brings  a  bill  against  the  mother's 
executor  to  account  for  the  father's  personal 
estate  come  to  her  hands.  BiU  dismissed  with 
costs,  to  deter  others  from  such  frivolooa  suits. 
JBuet  T.  Metcher,  1  Atk.  467. 

In  a  frivolous  suit,  coste  girai  to  neither 
side.  Clark  t.  May,  16  Beav.  273  ;  22  L.  J., 
Ch.  302  ;  1  W.  E.  69. 

Where  defendant  will  not  admit  a  general 
light,  but  puts  plaintiff  to  proof  of  it,  he  shall 
pay  costs  of  suit.  Trinity  Souk  t.  RyaU,  2  Bro. 
P.  C.  389. 

Although  there  is  no  rule  that  in  every 
instance  in  which  a  defendant  takes  several 

grounds  of  defence,  one  tenable  and  successful, 
the  rest  doubtful  or  invalid,  that  circumstance 
ought  to  avail  the  plaintiff  on  the  subject  of 
costs,  yet  where,  upon  the  evidence,  the  plain- 
tiff's case  failed  absolutely  and  wholly  as  a  case 
for  equitable  relief,  but  the  defendant  had  in  the 
suit  endeavoured  to  support  claims  without  any 
just  foundation,  and  had  vexatiously  disputed 
the  legal  title  of  the  plaintiff :— Held,  that  the 
bill  ought  to  be  dismissed  i^'ithout  costs.  Clovai 
V.  £epk,  2  De  G.  M.  it  G.  781. 

A  debtor  who,  not  being  satisfied  as  to  the 
title  of  his  creditor,  compels  him  to  bring  an 
action  to  prove  it,  is  liable  to  pay  the  costs. 
Matthew  v,  Northern  Atturance  Co.,  i7  L,  J., 
Ch.  562  ;  9  Ch.  D.  80  ;  38  L.  T.  468  ;  27  W.  R. 
61. 

When  a  plaintiff  fails  in  establishing  a  case  for 
relief,  the  uncertain  character  of  the  evidence  on 
which  the  case  turns,  and  the  setting  up  of 
unfounded  claims  by  the  defence,  are  grounds 
for  dismissing  the  bill  without  costs.  J^tts  v. 
Kingthridge  Sigkaay  Board,  25  L.  T.  195  ;  19 
W.  R.  884. 

Costs  not  always  to  follow  the  event  of  the 
cause,  as  where,  though  money  was  found  due  to 
the  defendant  upon  account,  yet  it  appearing  to 
be  much  less  than  had  been  claimed  by  the 
defendant's  answer ;  in  that  case  the  defendant 
was  allowed  no  costs.  Att.-Oen.  v.  Breusert'  Co., 
1  P.  W.  376. 

If  lands  have  been  sold  under  a  decree,  and 
judgment  creditors,  knowing  that  they  have  no 
chance  of  the  fund  reaching  them,  render  it 
necessary  to  file  a  supplemental  biU  against 
them,  they  will  not  get  their  costs  in  that  suit ; 
and  semble,  they  will  be  obliged  to  pay  the  costs 
occasioned  by  such  vexatious  conduct.  JBarrett 
V.  BcrmiTigham,  Sau.  &  Sc.  419.  And  see  5.  C, 
1  Ir.  Eq.  R.  417. 

When  a  multiplicity  of  actions  has  been  I 


brought  whore  the  custom  might  have  been 
tried  in  one,  it  is  such  a  vexation  that  the 

Elaintiff  in  equity  shall  have  the  costs  b<»th  ia 
iw  and  equi^,     Coddington  v.  England,  2  Atk. 
167. 

Under  an  Act  of  Parliament,  a  corporation 
took  lands  for  public  purposes.  The  act  em- 
powered the  court  to  order  the  costs,  charges, 
and  expenses  of  re-investing  the  compensation- 
money  to  be  paid  by  the  corporation.  On 
a  fourth  application  to  re-invest  the  residue, 
amounting  to  63!.: — Held,  that  the  proceeding 
was  not  so  vexatious  as  to  disentitle  the  party  to 
the  costs.  Merchant  TayUre'  Co.,  In  rc,  10  Bear. 
485. 

Irreleranoe—Kisoondaot— Scandal.]  —Where 
a  petition  contained  personal  and  irrelevant 
charges  .igainst  the  respondent,  the  husband  of 
the  petitioner,  the  next  friend  was  ordered  to  pay 
so  much  of  the  costs  on  both  sides  as  were  pro- 
perly occasioned  by  the  introduction  of  sucJi 
charges  into  the  petition.  Wills"  Trust,  In  re, 
3  N.  R.  107. 

When  charges  of  misconduct  are  introduced 
into  a  bill,  and  are  denied  by  the  answer  and 
then  withdrawn,  the  court  will,  at  the  hearinfc 
make  an  order  for  payment  by  the  plaintiff  of  tdl 
the  costs  occasioned  by  such  unfounded  charges, 
without  any  special  application  for  the  puipose. 
Finch  v.  Wesirope,  40  L.  J.  Ch.  411  ;L.  E.  12  Eq. 
24  ;  24  L.  T.  412  ;  19  W.  B.  672. 

Where  a  bill  contains  scandalous  impatationa 
on  the  character  the  defendant,  the  defendant 
will  not  subject  himself  to  the  payment  of  costs 
by  answering  such  imputations,  although  he 
objects  at  the  same  time  to  the  introduction  of 
the  matter  so  answered  on  the  ground  of 
irregularity  in  point  of  pleading.  Wray  v 
MutckinaoH,  2  MyL  &  E.  235  ;  3  L.  J.,  Ch.  62. 

Prolixity  and  UnneeeiMry  Katter.]— Ad- 
ditional costs  of  long  amendmoits,  granted. 

Iti'uv  V.  Stuart,  Dick,  58. 

Where  the  bill  prayed  a  sale,  and  account  and 
payment  of  prior  contemporaneous  incum- 
brances, and  a  prior  el<^t  creditor  had  pat  in 
an  answer  of  unreasonable  length,  the  court 
directed  that  the  remembrancer  should,  in 
taxing  the  costs,  have  regard  to  the  length  of 
the  answer.    O'Brien  y.  O'Brien,  Jon.  k.  C.  193. 

In  n  suit  for  tithe  composition,  all  the  defen- 
dants appeared  by  the  same  attorney,  and  such 
of  them  as  were  tenants  from  ycai-  to  year 
answereil  the  bill  separately  at  length.  The 
court,  uiKin  motion,  permitted  the  plaintiff  to 
dismipB  his  bill  against  those  defendants,  upon 
payment  of  costs ;  and  <lirected  the  officer,  in 
taxing  the  costs,  to  disallow  the  costs  of  any 
answer,  or  part  of  any  answer,  which  should 
appear  to  have  been  improperly  and  unnecessarily 
filed.   Armttrong  v.  Bannon,  2  Jones,  538. 

Where  the  bill  was  dismissed  with  costs,  the 
court  referred  it  to  the  master  to  inquire  what 
parts  of  a  cross-bill  were  of  unnecessary  length, 
and  the  costs  thereby  occasioned.  Wood*  v. 
Woodg,  5  Hare,  229. 

Where,  in  on  unopposed  petition,  nnnecassaiy 
statements  were  iotroduced,  the  court  directed 
the  taxing  master,  on  taxing  the  costs,  to  have 
reference  to  such  statements.  Syder  v.  Coleman, 
21  L.  J.,  Ch.  592, 

Where  a  petition  was  presented  to  the  court  of 
vexatious  length,  the  court  directed  the  master, 
in  taxing  the  costs,  to  hare  regimi  to  tha  length 
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of  the  petition.  Canning  v.  Bell,  13  L.  J., 
Ch.  30i. 

The  plaintiff,  in  a  supplemental  bill,  set  out  at 
considerable  length  the  statement  of  the  orisinal 
bill :— Held,  that  he  opght  to  pay  the  costs  of  any 
nDnecess.iry  statements,  to  be  determined  by  the 
master.  Hvr*leij  v.  Faweeity  11  Beav.  565. 

The  costs  of  an  unnecessarily  long  petition 
will  be  limitotl  to  ton  goineas.  JBouriu  v. 
Bifcitort,  36  L.  J.,  Ch.  792. 

Impartinsnt  Matter.]— The  court  will,  on  the 
hearing  of  a  cause,  decide  the  question  whether 
the  pleadings  contain  any  impertinent  matter, 
and  will  order  a  direction  to  in'^erted  in  the 
decree,  that  the  taxing  master,  in  taxing  the 
costs,  shall  have  rcganl  to  the  matter  so  decided 
to  be  impertinent,  StepJuiu  t.  Lauirie,  13  L.  J., 
Ch.  71. 

TezEtioiu  Pleading.] — 'Where,  in  a  foreclosure 

salt,  a  defendant,  who  had  answered,  and  who 
had  been  called  upon  to  answer  the  amended 
bill,  stated  in  his  further  answer,  that,  having 
regard  to  his  former  answer,  it  was  unnecessary 
and  Texatious  to  call  upon  him  to  answer  the 
amended  bill ;  and  that  the  costs  of  such  answer 
onght,  without  reference  to  the  result  of  the  suit, 
to  be  paid  by  the  plaintiff ;  the  court  ordere<l 
imch  costs  to  be  taxed  and  paid  by  the  plaintiff, 
and  not  to  be  allowetl  to  him  as  part  of  his 
costs.  Ofckt  T.  Stanley,  4  Jur.  (N.9.)  942  ;  6 
W.  R.  4."). 

Where  no  objection  had  been  taken  by  another 
defendant,  required  under  similar  circumstances 
to  put  in  a  further  answer,  the  court  refused  to 
make  any  order.  Ih. 

Where  bill  ha<l  been  amended  three  times,  and 
the  two  last  were  by  the  negligence  or  error  of 
^ntiff,  the  defendant  was  allowed  extra  costs 
lit  those  latter  amendments.  If  <itf<  t.  Jdannitig, 
I  Sim.  &  S.  421. 

Special  direction  to  taxing  master  to  see 
whether  matter  had  been  properly  introduced  by 
amendment,  and  to  charge  the  plaintiff  there- 
with.   Burehellv.  11  Kcav.  34. 

Directions  given  to  the  master,  that  in  taxing 
the  costs  he  should,  under  r.  9,  Order 
XL.,  strike  off  such  parrs  of  the  costs  as  might 
have  been  occasioned  by  an  Improper  mode  of 
framing  the  pleadings  and  the  afBdavits  on  both 
sides.  Han*lip  v.  Kltton,  8  Jur.  (N.f<.)  835, 

Trustee  who  had  not  acted,  putting  in  a  full 
answer,  disallowed  the  costs  of  such  vexations 
answer,  and  order  made  at  the  hearing  to  tax 
him  with  the  costs  only  of  such  an  answer  as 
would  bare  been  necessary  and  proper.  Martin 
y.Perste,  1  MoU.  146. 

Plaintiff  filing  bill,  and  after  answer  amending 
biU,  K>  as  to  mnkg  case  quite  reverse,  ordered 
that  he  pay  costs  of  original  bill,  and  parts  of 
answer  set  forth  by  reason  of  that  bill,  and  costs 
of  the  motions  as  a  vexatious  proceeding.  J^avor 
T.Sry,  2  Sim.  &  S.  113. 

A  bill  was  filerl  for  a  foreclosure  of  a  mortgage, 
and  for  a  transfer  of  a  sum  of  stock.  On  the 
answer  being  filed,  disclosures  were  made  which 
rendered  it  advisable  to  amend  the  bill  by  strik- 
ing out  all  that  related  to  the  mortgage,  and 
thereby  nearly  one-half  of  the  bill,  and  answer 
was  rendered  useless :  the  court,  however,  re- 
fused to  order,  on  motion,  the  plaintiff  to  pay 
the  defendant's  costs  occasione<l  by  the  amend- 
ment, as  it  appeared  that  the  amendment  was 
made  under  the  advice  of  counsel,  and  not  for 


the  purpose  of  vexation  or  oppression.  Monek  v. 
Tanlierrillr  (^Earl),  10  Sim.  284  ;  8  L.  J.,  Ch. 
368:  3  Jur.  1167. 

A  pLiintiff  having  by  an  amended  bill  aban- 
doned part  of  the  relief  prayetl  by  his  original 
bill,  the  court  referred  it  to  the  Master,  upon 
motion  by  the  defendant,  to  tax  the  additional 
costs  which  had  been  occasioned  by  so  much  of 
the  plaintiff's  claim  as  had  been  so  abandoned- 
and  or<1ered  the  costs  when  taxed  to  be  paid  bj 
the  plaintiff.  Strickland  v.  Stric^and,  3  Beav 
242  ;  9  L.  J.,  Ch.  392. 

If  a  defendant  disclaims  graierally,  and  the 
plaintiff  replies  to  her  answer,  and  serves  her 
with  a  subpoena  to  reioin,  she  is  ^titled  to  have 
costs  against  him  for  the  vexation.  Williama  v. 
Longfellow,  3  Atk.  682. 

Unnecessary  Proceedings.] — ^As  a  general  rule, 
the  costs  of  the  cause  should  follow  the  result  of 
the  cause  ;  but  an  exception  will  be  made  where 
a  party  has  established  bis  object  means  oE 
an  unnecessary  degree  of  litigation.  MiUington 
V.  Fox.  3  Myl.  k  C.  3S8. 

Where  plaintiff  not  only  failed  to  establish  his 
case  by  evidence,  but  also  encumbered  the  suit 
with  an  unnecessary  maltitnde  of  witnesses,  and 
with  a  body  of  very  irrelevant  depositions,  he 
must  pay  the  cost  of  the  depositions,  although 
the  bill,  not  being  vexatious,  was  dismissed  with- 
out costs,  as  to  the  rest  of  the  cause.  Moore  v. 
M-Kay.  Beat.  282. 

Plaintiff  filing  unnecessary  affidavits  ordered 
to  pay  the  defradants'  costs  occasioned  thereby. 
Att.-6en.  v.  Halifax  Corporation,  18  W.  R.  37. 

A  wrongdoer  cannot  be  heard  to  complain 
that  in  proceedings  hurriedly  taken  to  stop  the 
wrong  the  plaintiff  has  not  accurately  stated  his 
title,  and  in  such  a  case  the  defendant  will  not 
be  relieved  from  the  payment  of  the  extra  costs 
occasioned  the  plaintiff 's  mistake  as  to  his  tit  le. 
Att.-Gen.  v.  Tovdine,  S  Ch.  D.  750  ;  36  L.  T. 
684  ;  25  W.  R.  802. 

When  a  defendant  on  motion  for  an  injunction 
gives  an  undertaking  and  agrees  to  pay  all  costs, 
the  plaintiff  will  not  obtain  the  costs  of  going  on 
to  trial.  Hudson  v.  Bennett,  12  Jur.  (k.s.)  519  ; 
14  L.T.698;  14  W.  B.  911. 

Where,  under  an  order  directing  an  account  of 
what  was  due  to  a  party  in  respect  of  costs  of 
proceedings  taken  by  him  to  enforce  a  judgment 
in  the  Exchequer  Division,  the  taxing-master  to 
whom  the  bill  of  costs  was  referred  disallo%\'ed 
the  costs  of  certain  abortive  garnishee  summonses. 
On  a  summons  to  review  the  taxation : — Held, 
ttat  the  taxing-master  was  not  precluded  by  the 
form  of  order  from  disallowing  any  costs  that  he 
thought  proper,  and  that,  under  Kules  of  Court, 
1875  (Costs),  Ord.  VI.  r.  26,  he  was  bound  to  do 
so  ;  also  that  the  costs  in  question  were  properly 
disallowed.  Simmons  v.  Storer,  49  L,  J.,  Ch. 
121  ;  14  Ch.  D.  154 ;  42  L.  T.  291  ;  28  W.  B. 
408. 

Where  the  biU  was  dismissed  with  costs,  the 
court  referreii  it  to  the  master  to  inquire  what 
parts  of  a  cross  biti  were  of  unneccssa^  length, 
and  the  costs  thereby  occasioned.  Wbodt  t. 
Woot/g,  5  Hare,  229. 

One  of  two  tenants  for  life  nnder  a  settlement 
brought  an  action,  claiming  to  have  the  trusts 
executed  by  the  court.  The  statement  of  claim 
alleged  that  the  snn'iving  trustee  had  committed 
a  breach  of  trust,  and  asked  to  have  new  trustees 
appointed  in  tlie  plnce  of  him  :md  a  deceased 
trustee.    The  settlement  contained  a  power  to 
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appoint  new  tnisfces.  exercisable  by  the  tenants 
for  life.  The  plainrifE's  income  had  nlways  been 
regularly  paid  to  him.  At  the  trial  the  charges 
against  the  trustee  were  abandoned,  and  it  was 
admitted  that  there  was  no  ground  for  bis  re- 
moval : — Held,  that  the  plaintifE  was  entitled  to 
judgment  for  the  execution  of  the  trusts,  but 
that,  the  action  being  unnecessary,  he  must  pay 
the  costs  of  it  up  to  and  including  the  trial. 
Fane  v.  Fane,  13  Ch.  D.  228  ;  41  L.  T.  661  ;  28 
W.  E.  348. 

A  motion  was  made  for  leave  to  take  eridence 
in  a  suit  by  affidavit.  It  was  opposed  by  the  de- 
fendants, who  were  trustees,  and  the  court  held 
that  they  were  entitled  to  have  the  evidence 
taken  viva  voce,  but  reserved  the  costs  of  the 
motion.  On  the  cause  coming  on  for  hcnriug  uo 
witnesses  were  called,  andno  reason  was  given  for 
insisting  upon  the  evidence  being  taken  titA 
voce ; — Held,  that  the  costs  of  the  motion 
must  be  paid  by  the  defendants,  the  trustees, 
who  had  pervei-sely,  unreasonably,  and  unjustly 
refused  to  ado[it  the  cheaper  and  more  familiar 
mode  of  taking  evidsute.  Pattt-rton  v.  Wooler, 
46  L.  J.,  Ch.  ^74 ;  S  Ch.  D.  SS6 ;  24  W.  B. 
456. 

Costs  refuse-!  to  a  plaintiff,  who,  having  in 
his  hands  a  sum  of  money  belonging  to  an  infant, 
institutes  a  suit  to  have  that  sum  secured  for  the 
infant,  though  there  was  a  trustee  of  a  settle- 
ment, to  whom  it  might  have  been  paid.  EUit 
T.  mU;  1  Buss.  368. 

In  a  suit  to.  recover  the  amount  of  a  lost  bill 
of  exchange,  the  loss  of  the  bill  being  proved  at 
t^e  hearing,  the  defendant,  if  he  disputes  the 
sufficiency  of  an  indemnity  which  has  been 
offered  to  him,  and  the  master  finds  in  favour  of 
the  indemnity,  will  be  ordered  to  pay  the  costs 
aabeequent  to  the  original  hearing.  Macartney 
T.  draham,  2  Boss.  &  M.  353. 

In  a  suit  for  the  delivery  up  of  deeds  in  the 
defendant's  possession,  and  upon  which  he 
claimed  a  lien,  it  was  referred  to  the  master  to 
ascertain  the  amount  of  the  defendant's  lien. 
The  master  stated  to  the  parties  the  amount 
which  he  intended  to  report,  whereupon  the 
plaintiff  offered  to  pay  that  sum  to  the  defen- 
dant, together  with  nis  costs  of  suit  up  to  that 
time.  The  defendant  refused  the  offer,  but  did 
not  except  to  the  report  afterwards  made  by  the 
master  in  accordance  with  his  statement : — Held, 
on  motion  at  the  hearing  on  further  directions, 
that  the  defenthint  ought  to  have  accepted  the 
plaintiff's  offer  :  that  the  litigation  afterwards 
was  useless  ;  and  that  each  party  should  pay  his 
own  costs.  Sentance  v.  Porter,  7  Hare,  426 ;  18 
L.J.,  Ch.  448:  13  Jut.  980. 

A  railway  company  having  entered  into  pos- 
Msaion  of  certain  lands  required  for  their  works 
after  notice  by  the  landowner  that  they  were  not 
to  enter  nntll  payment  of  the  purchase  money, 
an  injunction  was  granted  against  their  retain- 
ing possession.  Tb^  afterwards  entered  into  a 
long  correspondence,  "without  prejudice."  Ulti- 
mately they  paid  the  purchase  and  compensation 
money  into  court,  and  then  moved  only  to  dis- 
flolre  the  injunction .  The  plaintiff  wished,  on 
that  motion,  that  all  proceedings  might  be 
stayed,  and  to  go  into  tfie  general  question,  but 
the  defendants  refused.  Thereupon  the  plaintiff 
moved  to  that  effect : — Held,  on  the  hearing  of 
this  latter  motion,  that  the  defendants  ought  to 
pay  all  the  costs  of  the  suit,  including  the  costs 
of  this  motkiD.  Woodward  v.  JSattem  Oountiet 
My.,  1  Jar.  (K.B.)  899. 


Where  a  matter  is  within  the  knowledge  of 
a  plaintiff,  and  by  not  stating  such  matter 
correctly  great  expenses  incurr«l,  the  plaintiff 
must  pay  all  the  expenses  thereby  incurred. 
Field  v.  Dvnovgkmore  {Lord),  1  Dr.  4;  War. 
227. 

Costs  given  against  a  party  who.  by  his  want 
of  caution  in  settling  an  estate  without  giving 
notice  that  it  was  subject  to  a  prior  demand, 
rendered  a  suit  by  the  prior  incumbrancer  necea- 
SATj  to  estabUsh  his  rights.  Wite  v.  Wite,  2  Jo. 
&.  Lat.  403. 

Where  costs  of  an  injimction  suit  are  Increased 
by  an  allegation  in  the  bill  which  is  untrue,  the 
court  will  direct  such  increased  costs  to  be  paid 
by  the  plaintiff,  although  he  substantially 
establishes  his  case.  Pierce  v.  Franks,  10  Jur. 
25. 

More  Xxpeniive  Froeednre  than  Heoetraxy.] 

— ^An  action  was  commenced  in  the  chancery 
division  claiming  relief  which  might  have  been 
given  on  a  simimary  proceeding  in  the  probate 
division  : — Held,  that  although  the  plaintiff  was 
entitled  to  the  relief  claimed,  no  costs  should  be 
allowed  on  either  side.  Blackett  t.  Blechett,  61 
L.  T.  427. 

 notion  or  Summons.]  — In  an  action 

to  restrain  the  publication  of  a  trade  cir- 
cular, the  defen<&nt8  by  their  defence  offered 
to  submit  to  a  perpetual  iiqonction  (in  the 
terms  of  an  interim  Injunction  which  had 
been  previously  granted),  "  to  be  obtained  on  a 
siunmons  issued  for  that  purpose."  The  plain- 
tiffs set  the  action  down  for  trial  on  motion  for 
judgment  on  the  admissions  in  the  pleadings,  and 
delivered  to  the  defendants  a  copy  of  minutes  of 
the  proposed  judgment,  which  was  Identical  with 
the  judgment  to  which  the  defendants  had  offered 
to  submit : — Held,  that,  under  the  circumstances, 
the  plaintiffs  ought  to  have  proceeded  by  sum- 
mons in  chambers,  and  that,  consequently,  they 
:  would  only  be  allowed  the  costs  which  they  would 
have  proper^  incurred  if  they  had  proceeded  by 
summons.  London  Steam  Dyeing  Of.  v.  Higbtf, 
67  L.  J.,  Ch.  SOS ;  68  L.  T.  724  ;  86  W.  B.  497. 
S.  P.,  Mien  T.  Oaiey,  62  L.  T.  724.  See  aUo 
PBACTtOB. 

 Two  Proooedlngi.] — Where  a  defendant 

admits  his  answers  the  possession  of  docu- 
mcnts  and  a  balance  of  numey,  it  is  irregular  to 
move  for  the  production  of  the  former,  and  pay- 
ment into  court  of  the  latter,  by  two  separate 
motions  ;  tb^  ought  to  be  included  in  one.  In 
this  case,  the  court  ordered  the  plaintiff  to  pay 
the  extra  costs  occosioDed  by  this  irregular 
proceeding.  Satolui  t.  .£c7t£,  3  Bear.  288 ;  10 
L.  J.,  Ch.  30. 

'U'here  an  order  is  moved  for,  which  might  and 
ought  to  have  been  procured  to  be  made  as  part 
of  another  order  obtained  on  a  previous  motion, 
the  party  will  not  get  his  costs  of  the  seocmd 
motion,  although  he  succeed.  Darley  v.  yiehol- 
son,  2  Dr.  &  W.  86 ;  1  Con.  &  L.  207. 

COBtB  (rf  one  of  two  sttits  only  allowed  where 
the  court  considered  that  one  suit  only  was 
necessary.  Senmuan  t.  yekemioM,  4  De  G.  & 
Sm  381. 

 Fotitint  or  Bill.]— Where  a  plaintiff,  by 

the  present  practiceof  the  court,  may  obtain  Uiivc 
relief  by  petition  for  which  a  supplemental  bfll 
vras  formerly  necessary,  and  prefers  the  latter 
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course,  the  supplemental  bill  is  not  demurrable  ; 
bat  the  proceeoing  will  be  taken  into  considera- 
tioQ  on  the  question  of  costs.  J)atie»  v. 
WtUiams,  1  Sim.  6 ;  4  L.  J.  (0.8.)  Ch.  210. 

A  plaintiff  having  filed  a  bill  for  the  appoint- 
ment of  new  trustees  in  a  case  in  which  it  might 
be  done  by  petition,  was  ordered  to  pay  all  the 
coats.    Thomag  v.  fl'alker,  18  Beav.  521. 

^tere  subsequent  incumbrances  were  dia- 
covered  br  the  answers  to  a  bill  for  foreclosure, 
and  a  necessan-  defendant  was  abroad,  the  court 
declined  to  make  the  plaintiff  pay  the  extra  costs 
of  proceeding  by  bill  Instead  of  claim.  So^ord 
T.  Tate,  1  W.  B.  601. 

 Petition  or  Summons.] — On  a  petition 

lor  a  Testing  order  to  convey  tlie  interests  of  cer- 
persons  entitled  to  property  about  to  be  sold 
under  an  order  in  a  foreclosure  suit,  the  court, 
while  granting  the  order,  held  that  the  appUca- 
tkm  ought  to  have  been  made  in  chambers,  and 
directed  that  all  extra  costs  should  be  paid  by 
the  petitioners.  Clark  v.  Ward,  14  W.  B.  241 ; 
13  L.  T.  621. 

If  an  application  be  made  "by  special  motion, 
for  what  is  properly  obt^nable  on  a  petition  or 
motion  of  course,  the  order  will  still  be  made  on 
payment  of  costs.  Xelsey  t.  jMrkiH,  3  Jnr. 
767. 

And  geeeatetsnh  tit.  hAmta  CLAUSES  ACT  and 
Pkactice  (Funds  in  Court). 

 Where  Semtirrer  possible.  1— A  question 

raised  by  claim,  which  involved  a  litigation 
extending  over  four  years,  which  niisht  have 
been  raised  by  bill  and  demurrer.  The  court, 
holding  the  costs  to  have  been  improperly  in- 
curred, refused  the  plaintiff  his  costs.  Marthall 
T.  Bremner,  2  6m.  &.  G.  237. 

A  contributory  of  a  company  in  volantarr 
liquidation  presented  a  petition  for  a  compul- 
sory winding-up  or  supervision  order,  and  for 
the  removal  of  the  liquidators,  on  the  ground 
(chiefiy)  that  the  liquidators,  who  had  been 
directors,  had  immediately  before  the  winding- 
ty>  takea  a  TOte,  allowing  the  solicitors  of  the 
company,  who  were  also  directors,  but  not  liqui- 
dators, 1,500/.  for  their  bill  of  l,6oOZ,.  9601.  being 
payable  only  by  the  promoters  of  the  company, 
and  that  the  vote  was  imivoperb-  carried.  The 
petition  also  contained  various  aUegations  tend- 
ing to  show  that  the  solicitors  had  a  prepon- 
derating influence  in  the  company.  Affidavits 
were  filed  opposing  the  petition  and  denying  the 
charges  of  improper  conduct.  The  debts  of  the 
company  had  been  all  paid,  and  nothing  re- 
mained but  to  divide  a  small  balance  amongst 
the  contribntories,  who  were  less  than  twenty  in 
number: — Held,  that  as  the  petition  was  in 
effect  demurrable,  evidence  to  oppose  it  was  un- 
necessary, and  the  respondents  were  disallowed 
the  costs  of  such  evidence.  Star  and  Garter,  /a 
re,  42  L.  J.,  Ch.  374  ;  28  L.  T.  258. 

When  a  defendant  does  not  demur  but  puts  In 
an  ansvi-er  to  a  demurrable  bill,  the  court  will 
not  in  all  cases  refuse  to  allow  him  the  costs  so 
occasioned,  but  may,  in  its  discretion,  refuse 
him  his  costs  if  it  thinks  the  question  in  the  suit 
ought  to  have  been  raised  by  demurrer.  SmU 
V.  Trewbridge  M'aterteorkt  Co.,  44  L.  J,  Ch.  645  j 
L.  S.  10  Ch.  459  ;  33  L.  T.  137  ;  23  W.  B.  641. 

Costs  incurred  in  nn  Inquiry  Into  a  matter  of 
fact,  where  the  qnestioa  in  the  cause  might  have 
been  Ant  decided      demurrer,  directed  to  be 


borne  as  to  each  partv  by  themselves.  Skaw  v 
Lawlest,  H  01.  &  F.  ISO. 

When  the  point  in  contest  was  sufficiently 
raised  by  the  bill,  the  court  gave  go  costs  to  a 
successful  defendant,  who  brought  the  cause  to 
a  hearing  instead  of  demurring.  Hollingstcorth 
V.  Shakesfiafi,  U  Beav.  492  ;  21  L.  J.,  Ch.  722. 

A  bill  being  dismissed  by  reason  of  an  objec 
tion  which  might  have  been  taken  by  demurrer, 
the  defendant  was  only  allowed  costs  as  of  a 
demurrer.  Godfrey  v.  Tveker,  3  N.  B.  20 ;  S3 
L.  J.,  Ch.  669  ;  9  Jur.  (»A)  1188  ;  9  L.  T.  359  ; 
12  W.  E.  33. 

When  a  defendant  to  a  suit  docs  not  demur, 
but  at  the  hearing  takes  the  same  objection  as 
would  have  been  taken  by  the  demurrer  if  he 
had  demurred,  and  5uccee<U  in  the  objection,  he 
is  entitled  to  the  whole  of  his  costs  <k  the  suit. 
Pearee  v.  Watt*,  L.  K.  20  Eq.  492;  23  W.  E. 
771. 

Allegations  in  bill,  which  prevented  the  case 
being  determined  ou  demurrer  failing  on  the  evi- 
dence, ground  for  costs  against  the  plaintiffs  on 
dismissal  of  bill.  Lind  v.  Isle  of  Wight  Ferry 
Co.,  1  K.  B.  13. 

Improper  Conduct.] — Where  a  suit  was  in  part 
rendered  necessary  by  the  conduct  of  the  defen- 
dants, costs  separated,  part  to  be  paid  by  each 
party.  Poic^l  v.  South  Walea  By.,  1  Jnr.  (N.S.) 
773. 

It  was  agreed  that  judgment  against  A.  for  60/. 
to  be  paid  by  instalments  should  be  signed,  but 
not  entered  up  nor  publishetl,  in  any  way,  by  B., 
the  creditor ;  50Z.  in  cash  was  offered  to  B.,  by 

A.  's  solicitor,  but  declined.  Shortly  afterwards 

B.  announced  his  intention  of  patting  up  his 
judgment  for  sale  by  auction.  A.  thereupon  filed 
a  bill  and  obtained  an  injunction,  restraining  the 
threatened  sale  and  advertisement.  B.  offered 
l)efore  appearing  to  give  an  undertaking,  but 
insi8te<l  that  the  costs  should  be  paid  by  A. : — 
Held,  that  B.  by  his  conduct  had  forced  A.  to 
carry  on  the  suit  to  a  hearing,  and  most  pay  the 
whole  costs  up  to  the  hiring.  Jamieton  v, 
Teagne,  3  Jur.  (N.s.)  1206. 

Where  a  plaintiff,  by  taking  an  inquiry  which 
turns  out  to  be  useless,  throws  the  matter  into 
chambers  and  thus  causes  expense,  he  is  guQty  of 
improper  conduct,  and  may  oe  compelled  to  pay 
costs.  Ormtfytn,  In  re,  Goldring  v.  Lancatter, 
59  L.  T.  594— C.  A. 

A  defendant  endeavouring  to  get  the  plaintiff 
to  come  to  an  agreement  with  him,  to  take  a 
very  small  sum  of  money  in  satisfaction  of  all 
his  interest  in  the  estate,  is  a  reason  for  making 
him  pay  costs  of  suit.  Avery  v.  Osborne,  Bar- 
nard. 349. 

A  successful  plaintiff  not  allowed  costs  where 
his  bill  contained  an  unproved  Imputation  on  the 
defendant,  Fitzgerald  v.  O^Gmiml,  1  Jo.  &  Lat. 
134  ;  6  Ir.  Eq.  B.  455. 

A  defendant  succeeding  was  not  allowed  his 
costs  of  a  suit  concerning  18/.  where  he  had 
refused  a  reference.  Lawe$  v.  Gihton,  83  L.  J., 
Ch.  148  ;  L.  B.  1  Eq.  135 ;  IS  L.  T.  316. 

On  reforming  a  lease  no  costs  were  given  to 
the  plaintiff,  the  lessor,  because  the  suit  bad 
been  occasioned  by  his  error  in  not  having  the 
lease  properly  prepared.  Murray  t.  Parker, 
19  Beav.  805. 

A  creditor  being  decreed  to  reconv^  on  pay- 
ment of  what  was  doe  on  an  estate  In  the  West 
Indies,  acquired  by  an  nnconscientiotis  use  of 
legal  process,  was  deprived  oC  costs  subsequent  to 
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the  payment  of  monev  into  court,  Cranstown  I 
(Zrtrrf)  V.  Johnston.  5  Vcs.  277  ;  3  R,  R.  80. 

A  plaintiff,  in  1850,  wtis,  by  W,  and  B.  (who 
were  partners  ns  bankers),  iadnced,  on  nntme 
find  false  i-cprcscntations  made  to  him  as  to  the 
state  of  their  aSaii-s.  to  enter  into  .pftrtnei-ship 
■with  them.  The  banking  business  was  at  that 
time  in  an  extremely  critical,  if  not  insolvent, 
position,  bat  it  was  carried  on  for  four  years 
after  the  plaintiff  l>ecame  partner  therein.  After 
the  business  was,  In  185-1,  transferred  to  another 
bant,  the  jilaintiff  discovered  that  the  statements 
made  to  him  were  incorrect  aad  imtrue  ;  and  on 
bill  for  that  purpose,  the  court  decreed  that  the 
contract  of  1850  must  be  set  aside,  and  that  ac- 
counts and  inquiries,  as  prayed,  must  be  taken 
nod  made.  The  c<^ts  of  the  plaintiff  were  not 
allowed,  in  conscqaencc  of  his  conduct  not  being 
free  from  blame,  and  in  consequence  of  his  caRC 
having  been  greatly  overstated  in  the  bill. 
Rawling$  v.  Wtchliam,  4  Jur.  (x.S.)  990.  But  see 
.V.  C.  on  appeal,  28  L.  J.,  Ch.  188  ;  5  Jur.  (n.s.) 
278  ;  7  W.  R.  145. 

The  right  to  an  injunction  ordinarily  carries 
with  it  the  right  to  costs ;  but  if  a  plaintiff  asks 
for  the  zosts,  and  for  something  more  than  he  is 
entitled  to,  he  will  lose  the  costs  be  might  other- 
wise have  received.  Moet  v,  CoMfon,  33  Beav, 
578  ;  10  Jur.  (X.s.)  1012  ;  10  L.  T.  395. 

Where  a  plaintitf  makes  a  too  extensive  claim, 
the  defendfuit,  if  he  resists  the  entire  claim,  must 
pay  costs  up  to  the  hiring.  JefTryef  t.  Agra 
and  Mat^erman'a  Bank,  33  L.  J.,  Ch.  686  ;  L.  B. 
2  Eq.  674. 

Notwithstanding  the  rule  that  the  court  will 
not  go  into  the  merits  of  a  case  until  the  hearing, 
the  court  will  at  any  time  look  at  the  conduct  of 
the  parties  to  the  cause  with  the  view  to  costs, 
or  to  an  interlocutory  application.  Litter  t. 
Leather,  3  Jur.  (n.s.)  433. 

It  is  the  duty  of  solicitors  to  have  the  original 
documents  in  court  at  the  hearing  ;  and  if  this  is 
not  done,  the  party  in  whose  custody  they  are  is 
liable  to  be  deprived  o£  his  costs,  Gallimore  t. 
Gill,  4  W.  B.  773. 

Plaintiff  may  apply  for  costs  when  defendant 
gives  unnecessary  trouble  in  carrying  a  decree 
into  execution.  Scarhvrovgh  v.  Jiurton,  2  Atk. 
111. 

Defendant  in  suit  for  renewal  may  have  so 
misconducted  himself  as  to  be  made  to  pay  the 
costs,  bat  not  having  acted  dishonestly,  was  held 
entitled  to  the  usual  terms,    Wallace  v.  Patten, 

1  Ir,  Eq.  R  338. 

Costa  were  given  to  the  plaintiff  in  a  cause  on 
account  of  the  misconduct  of  the  defendant  in 
the  progress  of  the  suit.  Scott  v.  Moote,  1  L.  A:  T. 
54  ;  3  Ir.  Eq.  R.  170. 

A  promise  by  a  party  to  make  no  opposition  to 
an  application  intended  to  be  made  by  another  is 
not  of  itself  a  sufficient  ground  for  refusing  him 
the  costs  of  his  appearance,   Bamford  v.  Watts, 

2  Beav.  201. 

Defendants  admitted  by  their  answer  that  aU 
persons  interested  were  parties  to  the  suit,  and 
at  the  hearing  objected  for  want  of  parties,  and 
the  objection  prevailed : — Held,  that  having 
misled  the  plainiilT,  they  ought  to  pay  him  the 
costs  of  the  day.  Price    lierrington.  2  Beav.  285. 

A  married  woman,  livinjr  apart  from  her  hus- 
band, and  by  whose  misconduct  the  suit  had  been 
rendered  necessary,  and  who  herself  had  shown 
an  indisposition  to  assist  the  plaintiff : — Held, 
not  entitled  to  her  costs.  Timet  t.  ymve,  3  Y.  & 
Coll,  90. 


A  party  refusing  to  obey  an  order,  which 
bcint;  technically  defective,  could  not  be  en- 
forecil,  without  stating  his  objection,  not  allowec? 
his  costs  upun  a  motion  to  carry  the  order  into 
effect.   Richard*  t.  Dudley,  2  Jur.  464. 

I'laintiff  procured  the  usual  order  for  defen- 
dants to  produce  certain  deeds  within  particular 
time,  but  did  not  take  the  usual  steps  to  enforce 
it,  on  nccount  of  the  defendants  submitting  to 
perform  the  order.  Subsequently,  the  defendants 
not  having  produced  a  particuhir  deed,  plaintiff 
gave  notice  of  motion  to  produce  the  same,  and 
for  defendants  to  pay  the  costs  of  the  applica- 
tion. Defendants  immediately  produced  the 
deed,  but  refused  to  pay  the  costs  of  the  applica- 
tion : — Held,  upon  motion  by  plaintiff  for  defen- 
dants to  pay  the  cxts,  that  plaintiff  was  entitled 
to  the  costs  of  the  motion,  i^de  necessary  byt^e 
non-compliance  of  defendants  with  the  order,  al- 
though the  plaintiff  had  not  taken  the  rcfpolar 
steps  to  enforce  it.  Jfaw  t.  Martden,  4  Jur. 
1079. 

Where  a  suit  has  been  rendered  necessary  by 
the  conduct  of  one  of  the  parties  in  not  carrying 
an  agreement  into  effect,  he  will  not  be  fixed 
with  the  costs  of  that  suit  unless  it  is  shown  that 
all  requisite  and  proper  steps  were  taken  by  the 
other  parties  to  the  agreement,  and  that  the 
party  sought  to  be  charged  had  notice  of  their 
intent  to  institute  the  suit,  and  to  seek  to  fix  him 
with  the  costs  of  it.  Marumd  v.  Buratall,  16 
Jnr.  770. 

Refusal  to  refer  to  arbitration  in  pursuance  o£ 
an  agreement  is  not  of  itself  a  sumcient  reason 
for  refusing  costs  to  a  succesefnl  party.   Leet  t. 

Laforett,  14  Beav.  2.')0. 

tiemble,  that  an  assignee  of  a  bankrupt  part- 
ner, who.  by  giving  notice  to  the  debtors  to  the 
partnership,  prevents  the  payment  of  the  debts 
to  the  solvent  partner,  who  is  answemble  for  the 
partnership  debts,  and  thus  gives  occasion  to  a 
suit  by  the  solvent  partner,  is  liable  to  the  costs  of 
the  suit,  Fi-eeland  v.  Stawjield,  2  Sm.  &  G,  479  ; 
23  L.  J.,  Ch.  923  :  1  Jur.  (n.s.)  8  ;  2  W.  R.  575. 

Parties  are  not  justified,  by  remaining  passive, 
to  prevent  the  rightful  owners  obtaining  posses- 
sion of  their  property,  but  if  called  on  to  do  an 
act  involving  no  risk  or  responsibility,  which  is 
necessary  to  enable  the  true  owner  to  obtain  his 
property,  they  are  bound  to  do  it.  If,  therefore, 
their  refusal  renders  an  application  to  the  court 
necessary,  they  will  be  miidc  to  pay  the  cos^ 
Primriute,  In  re,  23  Beav.  590. 

A  defendant  Setting  up  an  improper  defence 
ordered  to  pay  the  costs  of  his  defence,  Jonea.v. 
Farrell,  1  De  G.  5:  J.  208  :  3  Jur.  (N.8.)  751. 

Costs  were  refused  to  a  defendant  who,  though 
succcssfcl,  had  deliberately  done  that  which  by 
his  contract  (which  he  sought  to  set  aside)  ho 
had  engaged  not  to  do.  AlUopp  t.  Wheatrrq/t, 
42  L.  J.,  Ch.  12  J  L.  B.  15  Eq.  59  ;  27  Ii.  T.  872  ; 
21  W.  R.  162. 

xii.  Fravd  Proved  or  Alleged. 

When  Proved.] — Where  a  husband  hnd  by 
imposition  induced  his  wife  to  transfer  part<K 
her  separate  property  1o  him,  on  a  bill  by  her 
against  him  for  a  specific  performance  of  an 
agreement  before  marriage,  he  was  made  to  pay 
costs  on  account  of  the  fraud,  Lamport  v. 
Lampert,  1  Ves.  J.  21. 

A.  and  B.  having  entered  into  a  verbal  treaty 
for  the  purchase  of  certain  premieea  belonging  to 
A.,  and  not  being  able  to  agree  as  to  the  amoont 
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of  the  pnrchase-money,  A.  addressed  a  letter  to 
C,  a  tmtd  person,  stating  that  he  would  take  a 
certain  sum  from  B.  for  the  premises,  reserving 
a  small  portion  of  same  for  his  sister  if  C. 
approved  of  it :  B.  snbseqnently  lodged  the  stun 
muaed  hy  A.  with  C,  of  which  lodgment  C.  made 
a  memorandum  on  A.'s  letter,  with  a  remark 
that  it  was  "  a  great  price."  During  the  period 
of  this  negotiation  between  A.  and  B.,  A.  entered 
into  a  contract  with  D,  for  the  sale  of  the  same 

Eternises,  and  althoagh  notice  of  the  agreement 
etween  A.  and  B.  was  given  to  D.,  actoallj 
conrered  the  premises  to  D. : — Held,  that  D., 
havinp  had  notice  of  the  agreement  between  A. 
and  B.,  the  couTejsDce  to  him  most  be  con- 
sidered  fraudulent,  and  should  be  delivered  up 
to  be  cancciletl,  and  that  the  conduct  of  A.  being 
veiy  fraadulent,  the  costs  of  B.  should  in  the 
first  plais  be  paid  out  of  the  funds  lodged  by 
him  in  the  hands  of  C.  Field  t.  Boland,  1  Dr. 
k  WaL  37. 

The  owner  of  some  leasehold  tenements,  being 
perstiaded  by  a  conveyancer  that  other  parties 
were  entitled  to  part  of  the  estate,  entered  into 
an  agreement  by  which  the  estate  was  to  be  sold, 
and  aU  these  parties  were  to  share  in  the  par- 
cbase-money,  and  401.  was  to  be  paid  to  the  con- 
veyancer. The  court  being  of  opinion  that  the 
agreement  had  been  obtained  by  fraud,  mis- 
reprcssntation,  and  pressure,  ordered  it  to  be 
delivered  up  to  be  cancelled,  with  costs  as  against 
the  conveyancer.  Brent  v.  Brent,  10  L.  J., 
Ch.8i. 

Alleged  but  not  Proved.] — ^Where  a  charge  of 
fraud  fails,  the  party  making  it  without  ground 
ought  to  pay  tne  costs,  yew  Brunswick  and 
Canada  By.  v.  Coni/beare,  9  H.  L.  Cas.  711 ;  31 
L.  J.,  Ch.  297  ;  6  L.  T.  109 ;  10  W.  B.  306. 

A  charge  of  fraud  not  made  oat  will  be  visited 
with  costs,   ^andiah  v.  WMtuxU,  li  W.  R.  612. 

Costs  are  always  given  against  any  party 
appearing  on  a  petition,  who  endeavours  to 
support  a  case  of  fraud ;  whether  the  costs  are 
prayef],  or  not.  Taylor,  Ex  parte,  4  Deac.  tt  C. 
135  ;  2  Mont,  k  Ayr.  36  ;  4  L.  J.,  Bk.  4. 

In  Bill.] — There  is  no  rule  more  general  with 
respect  to  costs,  than  that  bill  clainiing  on 
the  ground  of  fraud,  the  decree,  or  the  order  of 
dismission,  shall  in  either  event  be  with  costs  ; 
and  therefore  a  bill,  although  sn^stetl  by  the 
HoDse  of  Lords,  filed  by  a  party  who  had 
succeeded  originally,  being  dismissed,  costs  were 
on  that  ground  awarded  against  plaintiff.  Seett 
V.  Ihinhar,  1  MolL  442. 

In  a  suit  by  some  members  of  a  company,  on 
behalf  of  the  company,  to  rescind  a  purchase  of 
mines,  on  the  ground  of  fraudulent  representa- 
tions made  by  the  vendor,  one  of  the  plaintiffs, 
wbo  bad  acted  as  agent  for  his  partners,  was,  by 
amendment,  made  a  defendant,  and  collusion 
between  him  and  the  vendor  was  charged  in  the 
bill,  but  not  proved.  It  was  held  that  it  was  not 
consistent  with  the  rules  or  practice  of  equity, 
to  fix  the  vendor  with  his  costs  after  the  charge 
of  collusion  failed  of  proof,  his  acts  (he  being 
acquitted  from  that  charge)  affecting  the 
intertets  of  the  company  as  much  as  if  he  had 
continued  a  plaintiff.  Attwood  v.  Small,  6  CI.  & 
F.  232.  Berersing  Small  v.  Atttcood,  Younge, 
407. 

Where  plaintifife,  whose  remedy  was  by  action 
for  goods  FOld  and  delivered,  filed  a  bill,  alleging 
fniiul,  and  upon  the  faith  of  this  allegation 


obtaiued  an  injunction  to  restrain  the  defendant 
from  parting  with  the  goods,  and  the  allegation 
of  fraud  was  afterwards  disproved,  the  court 
ordered  the  plaintiffs  to  pay  the  whole  of  the 
costs  of  the  suit,  although  the  injnnction  was 
dissolvwl  upon  the  defentmnt  paying  the  priceof 
the  gootls.  Straier  v.  Ew'mg,  34  Beav.  147  ;  11 
Jur.  (x.s.)  127  ;  11  L.  T.  58S  ;  13  W.  E.  286. 

A  suit  was  institute<l  to  set  .aside  a  charge  on 
a  reversion,  and  a  cniss-suit  to  establish  it.  It 
being  set  aside  for  inadequacy  of  coosideratioa 
merely,  and  a  decree  for  re<lemption  b^igmade, 
the  grantor  was  onlered  to  pay  the  costs  of 
charges  of  fraud  which  had  not  been  substan- 
tiated ;  but  110  costs  were  given  as  to  the 
remainder  of  the  fit3t  suit.  The  cross-suit  was 
ilismissed  with  costs.  Bromley  t.  Smith,  26 
Beav.  644. 

On  a  bill  charging  fraud  and  imposition  against 
a  defendant,  which  was  reasonably  made  out, 
costs  will  be  given  to  the  plaintiff,  notwith- 
standing overstatements  and  exaggerations  in 
the  biU  in  the  plaintiff's  own  favour.  Tlumat  v. 
Lloyd,  3  Jur.  (.N.a.) 

Where  a  bill  was  filed  by  a  married  woman  by 
her  next  friend  against  a  trustee,  In  whid[i 
charges  of  improper  conduct  and  ne^ect  of  dafy 
were  made,  but  which  were  destitute  of  truth,  it 
was  held  that  the  bill  must  )x)  dismissed,  with 
costs,  to  be  paid  by  the  next  friend.  Ibberton  v. 
JVartli.  1  Jur.  (N.s.)  440  ;  3  W.  R.  230. 

Where  fraud  and  improper  motives  were 
charged  vrithout  evidence  to  support  those 
charges,  the  bill  was  dismissed  wiUi  costs. 
Chapjnan  v.  Otupman,  L.  11.  9  Eq.  276  ;  22  L.  T. 
145  :  18  W.  R.  533. 

Where  a  bill  was  filed  to  set  aside  a  residuary 
bequest,  on  the  ground  tliat  the  object  and 
intention  of  the  testator  was  to  defeat  the  Statute 
of  Mortmain: — Held,  that  there  was  not  snfficient 
evidence  to  support  the  case :  and  the  UU, 
charging  but  not  sustaining  fraud  and  mis- 
conduct, was  dismissed,  with  costs.  Lomax  v. 
Bipley.  24  L.  J..  Ch.  254  ;  3  Eq.  R.  301  ;  1  Jur. 
(N.S.)  272  ;  3  W.  R. 

Where  a  bill  showed  that  there  was  a  right  to 
relief,  it  will  not  be  dismissal  where  charges  <A. 
fraud  have  not  been  proved.  The  proper  course 
is  to  dismiss  with  costs  so  much  of  the  IhU  as  la 
founded  on  them.  Thompttm  T.  Ikdujood,  2 
App.  Cas.  215. 

A  bill  contained  charges  of  fraud  which  were 
neither  supported  nor  rejicUed  by  evidence ;  but 
inasmuch  as  the  costs  were  not  increased  by  such 
charges  : — Held,  that  the  costs  of  the  suit  ought 
not  lobe  affected  thereby.  Stanilandv.  Willott, 
3  Macn.  &  G.  C«4. 

A  bill  contaiiicil  allepntir.ns  of  great  fraud 
against  trustees,  which  fiiiled.  The  trustees 
were  removed,  but  not,  however,  on  the  ground 
of  misconduct : — Held,  that  they  were  entitled 
to  the  costs  of  the  whole  suit,  Pauingham  v. 
Sherbvrn,  0  Beav.  424. 

Numerous  and  extensive  ctiarges  of  fraud 
against  the  defendants  havinp  been  introduced 
into  the  bill  by  amendment,  but  not  supported 
by  evidence,  the  costs  whereof  would  have  to 
be  paid  by  the  plaintiff,  the  court  made  a  decree 
against  the  defendants,  without  giving  any  costs 
on  either  side.  Culli/iyicorth  v.  Loyd,  2  Beav. 
385  ;  9  L.  J.,  Ch.  218  ;  4  Jur.  284. 

Solicitors  ag.iinst  whom  charccs  of  fraud  hod 
been  made  which  were  unsii  listantiated,  and 
against  whom  the  bill  was  dismissed  : — Held,  not 
entitled  to  their  costs,  on  the  grouncUtbat,  by  the 
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position  in  which  they  had  placed  themselves, 
they  had  exposed  themselves  to  an  investigation 
which  had  not  unreasonably  been  instituted. 
Fyler  V.  Fyler,  3  Beav.  650  ;  5  Jur.  187. 

Where  a  plaintiff,  having  a  clear  ground  for 
relief  against  proceedings  at  law,  set  op  by 
amendment  a  further  independent  ground  for  the 
same  relief,  founded  on  suggestions  of  mis- 
representations which  failed  on  the  evidence  : — 
Hekl,  that  though  the  decree  was  in  his  favour, 
he  must  pay  the  costs  of  that  part  of  the  case  on 
which  he  failed.  Pledge  v.  But*,  1  Johns.  663  ; 
6  Jur.  CN.S.)  695. 

A  plaintiff  having  introdnced  into  his  amended 
bill  allegations  of  fraud  against  a  defendant, 
which  the  evidence  failed  to  support : — Held, 
that  though  entitled  to  the  relief  prayed,  he  must 
pay  the  defendant  all  the  costs  of  that  part  of 
the  bill  containing  such  allegations,  and  the 
evidence  taken  thereunder.  Blent  v.  Brovont  4 
De  a.  F,  &  J.  367  ;  10  W.  B.  569. 

When  charges  of  misconduct  are  introdnced 
into  a  bill,  and  are  denied  by  the  answer,  and 
then  withdrawn,  the  court  will,  at  the  hearing, 
make  .^n  order  for  payment  by  the  plaintiff  of  all 
the  costs  occasional  by  such  unfounded  charges, 
without  any  special  application  for  the  purpose. 
Finch  V.  Wrttrope,  40  L.  J.,  Ch.  441  ;  L  B.  12 
Eq.  24  ;  24  L.  T.  412  ;  19  W.  R.  672. 

If  a  cross  bill  be  filed  bon&  fide  by  the  defen- 
dant to  the  original  suit,  against  whom  the 
original  bill  is  dismissed  with  costs,  the  costs  of 
it  will  usually  follow  the  decree  in  the  original 
suit,  notwithstanding  charges  of  fraud  are 
alleged  in  it  which  are  not  sustained.  Flight  v. 
Bobimim,  16  L.  J.,  Ch.  178. 

A  plaintiff,  by  bis  original  bill,  sought  to  set 
aside  a  deed,  on  the  ground  of  fraud.  After 
answer  ■was  filetl,  he  amended  his  bill  by  striking 
out  from  it  all  the  previous  allegations  of  fraud, 
and  prayed  to  be  allowed  to  take  a  benent  under 
the  deed.  The  court  ordered  him  to  pay  the 
costs  of  the  original  bill.  £emot  r.  Critchley, 
17  L.  T.  134. 

 Scale  of  CoBts.1 — A  plaintiff,  in  a  bill  to 

enforce  against  the  defen<lant  an  alleged  agree- 
ment for  the  compromise  of  claims  of  the 
plaintiff  against  the  defendant  in  respect  of 
accounts,  charged  the  defendant  with  various 
frauds  in  respect  of  the  accounts,  such  alleged 
frauds  being  the  ground  of  the  claims  included 
in  the  compromise.  The  plaintiff  having  failed 
in  proving  the  agreement,  and  his  bill  being 
dismi»ed  with  costs,  he  was  ordered  to  pay  the 
defendant's  costs  so  far  as  they  had  been  increased 
by  the  irrelevant  charges  of  fraud  as  between 
solicitor  and  client.  Forester  v.  Read,  L.  B.  C 
Ch.  40  ;  24  L.  T.  79  ;  19  W.  B.  114. 

The  plaintiff  in  this  action  claimed  reli^  on 
the  gi-ound  of  alleged  fraudulent  misrepresenta- 
tions in  the  prospecttis  of  a  company,  and  upon 
the  action  bemg  dismissed  with  costs,  the  taxing- 
master  allowed  costs  upon  the  higher  scale. 
Before  trial  the  plaintiff  took  out  a  certificate 
that  the  lower  scale  of  fees  was  applicable  to  the 
case.  The  amount  that  the  plaintiff  claimed  tc 
recover  was  40/.,  paid  by  him  in  respectof  shares 
of  the  company;  he  also  claimed  costs  and 
damages  and  an  indemnity : — Held,  on  adjourned 
summons  to  review  [the  taxation  and  vary  the 
certificate  of  the  taxing-master,  that  the  case 
did  not  come  within  the  definitions  of  cases 
tinder  Ord,  VI.  r.  1  of  the  Rules  of  August, 
1873,  and  that  fraud  being  alleged,  the  court 


would  exercise  its  discretion  under  r.  3  of  the 
same  order,  and  allow  costs  on  the  higher  scale. 
Harriton  v.  Levtner,  52  L.  J.,  Ch.  927  ;  24  C  h-  D. 
594  :  49  L.  T.  91  ;  31  W.  R.  837. 

The  fact  of  the  issne  of  fraud  being  raised  is 
not  a  snlficient  reason  for  ordering  the  costs  to 
be  taxed  on  the  higher  scale.  Terrell.  In  re,  22 
Ch.  D.  473  ;  47  L.  T.  588  ;  31  W.  R.  206. 

In  Defenoe.] — A  defendant  who  by  his  answer 
had  raised  charges  of  foi^ry  and  fraud  against 
the  plaintiff,  which  were  negatived  by  the 
verdict  of  a  jury,  was  ordered  to  par  the  costs 
of  the  plaintiff,  although  the  latter  ha^  persisted, 
until  his  examination  in  court  npon  the  trial,  in 
false  statements,  so  as  to  give  the  defendant 
reasonable  grounds  for  suspicion,  and  for  trying 
the  question.    Theyer  v.  Tombt,  12  W.  R.  512, 

Where  a  person  who  was  a  necessary  party  to 
a  conveyaiux,  though  he  had  uo  beneficial 
interest  in  the  property,  refused  to  execnte  the 
deed  of  conveyance,  and.  in  his  answer  to  a  bill 
filed  against  mm  to  compel  the  execution  of  the 
deed,  set  up  as  the  ground  of  his  refusal  a  case  of 
fraud  in  the  plaintiff,  which  he  did  not  attempt 
to  support  by  any  evidence  at  the  hearing  : — 
Held,  that  this  was  not  a  case  for  an  inquiry  as 
to  the  allcg^  fraud,  and  that  the  defendant 
must  pay  the  costs  of  the  suit.  7%me»  v.  ^'egus, 
3  Y.  &  CoU.  90. 

Although,  as  a  rule,  costs  are  decreed  at  the 
hearing  against  a  party  making  charges  of  frand 
and  misconduct  which  he  fails  in  proving,  yet, 
when  such  charges  ore  made  by  way  of  defence, 
and  the  plaintiff  is  out  of  the  jurisdiction,  and 
the  evidence  raises  the  presumption  that  the 
plaintiff  will  not  recover  anything  by  his  suit, 
the  court  reserved  the  question  of  costs  until 
after  the  accounts  shotila  be  taken.  Warrin  v. 
Thomas,  2  W.  R.  442. 

An  heir  at  law  of  a  testator  bnmght  an  action 
of  ejectment  against  the  devisee,  and  billed.  In 
a  subsequent  suit  by  the  devisee  against  a  pur- 
chaser, to  enforce  specific  performance,  the 
court,  on  the  ground  that  the  will  was  open  to 
suspicion,  directed  the  devisee  to  substantiate 
the  will  against  the  heir.  The  devisee  thereupon 
filed  his  bill  against  the  heir,  asking  a  decree 
establishing  the  wlIL  The  heir,  by  answer,  aet 
up  as  a  defence,  incompetency  in  the  testator, 
and  fraud  and  undue  influence,  and  went  into 
evidence  in  support  of  this  defence.  At  the 
hearing  an  action  of  ejectment  by  the  plaintiff 
against  the  defendant  was,  on  the  deEendamt 
ekicting  soch  action  instead  of  an  issne,  directed 
to  be  tried  at  law.  At  the  trial  the  devisee 
called  witnesses,  but  the  defendant  called  none, 
and  a  verdict  was  given  for  the  plaintiff.  On 
the  cause  coming  on  upon  further  direction,  the 
court  established  the  will  without  casta  as 
regarded  the  general  result  of  the  suit  and  the 
action  of  ejectment,  bat  with  costs  to  be  paid  by 
the  defendant  of  so  much  of  the  suit  as  was 
caused  by  the  issues  raised  of  fraud  and  improper 
practice  by  the  devisee.  Gnne  v.  S'ottnff,  5 
De  G.  &  Sm.  38  ;  21  L.  J.,  Ch.  93  ;  15  Jar. 
1099. 

xiii.  Qferi  to  Settle  and  lender. 

Offm  to  Settle— Costs.]— On  the  ISth  Jnne, 

1886,  one  of  the  defendants'  travellers  received 
an  order  from  Nutting,  of  Lavender  Hill,  for 
sixty  doien  cardboard  toxes.  with  labels  bearinjr 
the  wonls  ■'  Browne's  Satin  Polish  for  ladies'  and 
children's  boots  and  shoes,  travelling  bags,  tron^ 
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fcc.,inaiiufactnredby  Browne, of  Lavender  Hill." 
On  the  6th  July,  1886,  the  plaintiff,  the  owner 
of  a  registered  trade  mark,  14,127,  bearing  the 
words  "  Browne's  Satin  Polish,"  issued  a  writ  to 
restrain  the  infringement  of  his  trade  mark.  On 
the  7th  July,  1SS6,  the  defendants  offered  to 
compensate  the  plaintiff  without  the  necessity  of 
legal  proceedings,  and  to  destroy  the  labels,  and 
comp^  vdth  any  reasonable  request  of  the 
plaiudff.  On  the  16th  July  the  plaintiff  moved 
for  an  Injunction  : — Held,  that,  notwithstanding 
the  defendants'  offer,  the  motion  was  not  an  un- 
necessary proceeding,  and  the  defendants  must 
,iay  the  costs  caused  by  what  they  had  done. 
Feimetty  v.  Day,  55  L.  T.  161. 

Defendants  boaght  from  E.,  at  a  cost  of 
17*.  6rf.,  a  box  of  600  cigarettes  bearing  a  label 
which  was  a  very  close  imitation  of  the  registered 
trade  mark  used  by  the  plaintiffs  apon  the  boxes 
in  which  they  sold  the  cigarettes  made  by  them. 
The  defendnnts  bought  the  cigarettes  under  the 
belief  that  they  were  made  by  the  plaintiffs. 
The  plaintiffs  served  the  defendants  with  a  writ 
and  notice  of  motion  for  an  injunction  to  restrain 
them  from  infringing  their  trade  mark  or  selling 
the  cigarettes.  The  defendants  at  once  returned 
to  £,  the  greater  part  of  the  cigarettes,  and,  by 
their  affidavit,  submitted  to  abide  by  any  order 
the  conrt  should  make,  but  contended  that  they 
ought  not  to  be  made  to  pay  costs  : — Held,  that 
there  ought  to  be  no  order  as  to  costs.  Upmann 
V.  Foretter  ^24  Ch.  D.  231)  discussed.  American 
Tohaeco  Co.  v.  Guest,  61  L.  J.,  Ch.  242  ;  [1892]  1 
Ch.  630  ;  66  L.  T.  257  ;  40  W.  H.  364. 

Where  a  defendant,  having  rendered  himself 
liable  to  besued,andbeingsu^offerBtosnbmitto 
all  the  relief  to  which  the  plaintifiisentitled,  the 
conrt  will  not  give  the  plaintiff  his  ccets  of  the 
mbscqnent  prosecution  of  the  suit.  Colburn  v. 
Sinmt,  2  Hare,  543  ;  12  L.  J.,  Ch.  388 ;  7  Jur.  1104. 

An  offer  made  after  litigation  has  commenced, 
if  it  is  to  have  the  effect  of  avoiding  the  payment 
ol  costs  an  unsuccessful  party,  must  amount 
in  substance  to  an  offer  of  everything  which  the 
conrt  eventnally  holds  the  saccessful  party  en- 
titled to.  Birmingham  and  Dittrtet  Laud  Co. 
v.  L.  ^  iV..  W.  Jty.,  57  L.  J.,  Ch.  121  j  86  Ch.  D. 
680 ;  57  L.  T.  185  ;  36  W.  R.  414. 

In  an  action  to  restrain  the  infringement  of  a 
patent  a  defendant,  on  being  served  with  the 
writ,  offered  to  undertake  not  to  infringe,  to  give 
the  other  relief  claimed  by  the  writ,  and  to  pay 
the  plaintiff's  costs.  Kotwithstanding  this  offer 
the  plaintiff  delivered  a  statement  of  claim  and 
particulan;  of  breaches.  The  defendant  then 
delivered  a  defence  ;  and  the  plaintiff  moved  for 
judgment  in  the  terms  of  the  statement  of  claim  : 
— Held,  that  the  plaintiff  ought  to  have  accepted 
the  nndertidung  offered  ;  and,  on  the  defendant's 
giving  the  undertaking,  the  court  declined  to 
grant  an  injunction,  giving  to  the  plaintiff  costs 
down  to  the  date  of  the  oSer  and  the  costs  of  the 
day's  appearance,  and  to  the  defendant  the  other 
costs  subsequent  to  the  offer.  Jenltint  v.  Hove, 
fiS  L.  J.,  Ch.  249 ;  [1896]  1  Ch.  278  ;  73  L.  T. 
705  ;  44  W.  R.  858. 

The  defendant  having  satisfied  the  demand 
for  which  the  suit  was  instituted,  the  court 
refused  to  allow  it  to  be  proceeded  with  for  the 
costs :  but  upon  the  terms  of  an  agreement,  to 
which  the  plaintiff  had  consented,  but  which  the 
defendant  nad  not  strictly  observed,  ordered  the 
defendant  to  pay  the  costs  of  the  [tlaintiff  out  of 
pocket  in  the  suit  and  on  this  notice  of  moti<m. 
%pp  V.  Tanner,  20  L.  J.,  Ch.  559. 


A  defendant  having,  pendente  lite,  offered  to 
pay  all  that  was  ultimately  found  due  from  him, 
the  plaintiff  was  ordered  to  pay  all  the  snbse- 
quent  costs  of  suit.  Remnant  v.  Sood,  27  Beav. 
74. 

In  a  suit  in  which  the  plaintifb  ultimately 
succeeded,  an  offer  had  been  made  by  the  defen- 
dants to  submit  to  a  decree,  on  the  haaa  of  each 
party  paying  their  own  costs,  which  was  simply 
refused : — Held,  that  each  party  must  pay  the 
costs  subsequently  to  the  offer,  for  it  was  open  to 
the  plaintiffs  to  propose  to  vary  the  terms 
offered  by  adding  a  provision  for  the  payment  of 
costs  bj  the  defendants.  Kensington  (Lord)  v. 
Metropolitan  By.,  U  L.  T.  680  ;  14  W.  R.  754. 

A  successfnl  plaintiff  will  not  be  deprived  <rf 
his  costs  because,  in  negotiations  antecedent  to 
the  suit,  he  had  been  offered  all  that  could  be 
obtained  by  the  suit—except  in  cases  of  bad  faith, 
or  where  the  negotiations  amounted  to  a  binding 
release  from  the  cause  of  suit.  EdeUten  v. 
Edeltten,  1  N.  B.  300. 

If  an  aaoat  does  not  render  his  account  within 
a  reasonable  time,  he  must  bear  the  costs  of  a 
suit  instituted  to  have  the  accounts  taken,  and  it 
will  not  be  any  excuse  for  him  that  he  offered  to 
pay  on  account  a  gross  sum,  which  it  turns  out 
would  have  covered  all  that  was  due  from  him. 
Q)nyer  v.  Dudley,  Tom.    B.  421. 

A  plaintiff  who  was  onlj  entitled  to  an  in- 
junction and  costs  insisted  also  on  an  account. 
The  defendant  offered  to  submit  to  the  injunc- 
tion without  costs.  The  plaintiff  having  brought 
his  cause  to  a  hearing,  the  court  held  both  parties 
in  the  wrong,  and  gave  no  costs  to  either  si<te. 
Moet  v.  Coutton,  33  Beav.  578  ;  4  K.  86  i  10 
Jar.  (K.S.)  1012 ;  10  L.  X.  805. 

If  the  plaintiff  has  harshly  refused  to  settle 
amicably,  the  court  will  consider  that  conduct 
on  the  question  of  costs ;  and  such  oppressive 
conduct  being  alleged,  and  some  proof  offered,  it 
was  generally  referred  to  the  master  to  report 
the  circumstances  of  an  offer  of  payment  of  a 
sum  less  than  the  full  sum  claimed,  luid  of  the 
rejection  of  such  o£Eer.  Armitrong  t.  Blake,  1 
Moll.  178. 

Where  defendant  in  tithe  cause  submits  to  part 
of  plaintiff's  demand,  the  court  will,  on  motion 
for  that  purpose  on  part  of  defendant,  refer  it  to 
master  in  any  stage  of  proceeding  to  ascertai]! 
what  is  due,  and  to  tax  costs,  the  defendant 
undertaking  to  pay  the  amount  without  prejudice 
to  any  other  question  in  the  cause.  Lave  v. 
Firkins,  11  Price,  463. 

If  a  defendant  offers  the  plaintiff  an  injunc- 
tion on  fair  and  reasonable  terms,  and  his  offer 
is  not  accepted,  and  the  plaintiff  moves  for  the 
injunction,  and  those  terms  are  imposed,  the 
plaintiff  mnst  pay  the  defendant  the  costs  of  the 
motion.   Butter  v.  Gore,  2  Hog.  103. 

Where  a  defendant  submits  to  all  the  plain- 
tiff's demands,  but  neglects  or  refuses  to  pay  his 
costs,  an  application  should  be  nwide  to  the  court 
to  stay  prooeedings,  and  to  determine  the  ques- 
tion of  costs.  NieholU  t.  Elford,  5  Jur.  (K.S.) 
264. 

Before  instituting  a  suit  to  set  aside  the  sale  of 
a  reversion,  the  plaintiff  offered  very  nearly  the 
same  terms  that  were  afterwards  imposed  by  the 
decree  : — Held,  that  the  defendants,  who  had  re- 
fused these  terms,  must  pay  the  costs  properly 
incurred  np  to  the  hearing.  Ji'eebitt  r.  Serridge, 
1  N.  E.  345. 

Where  in  a  suit  the  defendants  were  originally 
In  the  wrong,  but,  pendente  lite,  placed  them- 
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selves  in  the  right : — Held,  that  the  plaintiff 
must  paj  the  costs  sabseqamtfy  incnned. 
Flotoer  t.  Muapratt,  6  N.  R,  851. 

I*nd  belonging  to  a  land  society  was  sold,  and 
underlet  in  building  plots,  there  being  a  covenant 
restraining  the  use  of  any  building  as  a  tavern, 
hotel,  or  public-house.  A  tenant  of  an  under- 
kssee  opened  one  of  the  houses  as  a  public-house 
in  ignorance  of  the  covenant,  and  on  a  bill  being 
filed  for  an  injunction  and  an  interim  order 
being  obtained,  immediately  submitted  and 
clo8(S  the  house,  giving  public  notice  by  a 
printed  placard.  The  bill  w-as  filed  against  all 
the  under-lessees  as  well  as  against  the  publican, 
and  t^e  plaintiff  having  filed  interrogatories,  and 
taken  ont  a  summons  to  produce  documents,  one 
of  tbe  def^dants  put  in  an  answer,  and  others 
tiled  affidavits.  On  motion  for  the  injunction  all 
the  defendants,  except  the  publican,  appeared 
by  two  counsel : — Bill  dismissed  as  against  the 
under-lessees  with  costs,  except  the  costs  of  the 
answer  and  affidavits,  and  a  decree  made  against 
the  pnbiictui  without  costs.  JDuw  t.  Green,  17 
L.  T.  282. 

A  plaintiff  complained  of  works  intended  to 
be  eiecuteci  by  tlie  dcfcndnnts.  churchwardens 
of  his  parish,  which  he  allowed  in  the  way  in 
which  it  was  proposed  to  execute  them,  consti- 
tuted a  nuisance.  Much  negotiation  took  place, 
in  the  course  of  which  the  defendants  showed 
a  continued  acquiescence  in  the  suggestions 
made  by  the  plaintiff  as  to  the  mode  of  executing 
t^e  works,  and  suspended  their  execution.  While 
these  negotiations  were  still  f^oing  on,  and  before 
any  works  wore  conunencfd,  the  plaintiff  filed 
his  bill  for  an  injunction,  and  obtained  special 
leave  to  give  notice  of  motion,  and  served  the 
notice  of  motion.  On  the  day  following  the 
serviceof  the  notice  of  motion,  the  defendants,  in 
order  to  avoid  litigation,  passed  a  resolution  at  a 
vestry,  at  which  the  plaintiff  was  present,  that 
tiie  works  should  be  wholly  abandoned.  After 
that  the  plaintiff  brought  on  his  motion  : — Held, 
'Without  going  into  the  question  whether  there 
Tould  be  any  nuisance,  that,  under  the  drctun- 
fltances,  the  motion  was  useless  and  improper, 
and  it  was  refused  with  costs.  Woodman  t. 
Rohinaon,  2  Sim,  (N.S.)  204, 

The  solicitors  of  a  defendant  wrote  to  the 
plaintiffs  solicitors  that  they  were  prepared  to 
advise  the  defendant  to  settle  on  certain  terms : 
— Held,  that  this  was  not  such  an  offer  as  would 
free  the  defendant  from  liability  to  subsequent 
'Costs  of  the  action,  inasmuch  as  he  might  have 
refused  to  follow  the  advice  of  his  solicitors. 
Trotter  v.  Madean,  13  Ch.  D.  674  ;  42  L.  T.  118 ; 
28  W.  B.  244. 

One  of  the  defendants  to  an  action  for  the  re* 
corery  at  land  was  allowed  to  withdraw  his 
defence  after  the  action  had  been  in  the  paper 
for  trial,  but  had  been  postponed  till  another 
action  relating  to  the  same  property  should  be 
ready  for  trial,  upon  the  terms  of  giving  the 
plaintiffs  all  the  relief  to  which  they  could  be 
entitled  at  the  trial,  and  paying  the  costs  occa- 
flioned  by  the  defence,  ana  the  costs  of  a  sum- 
mons for  leave  to  withdraw.  And,  the  defendant 
having  offered  in  chambers  what  the  court  con- 
sidered proper  terms,  the  plaintiffs  were  ordered 
to  pay  tine  costs  of  an  adjournment  of  the  sum- 
mons into  court.  Seal  and  Pergonal  Advance 
Co.  V.  MeCaHhy,  49  L.  J.,  Ch.  615  ;  14  Ch,  D. 
188  ;  42  L.  T.  48  ;  28  W.  R.  418. 

The  plaintiff's  motion  for  an  interim  injunc- 
tion to  restrain  a  nuisance  committed  1^  the 


defendant  was  ordered  to  stand  over  till  the  trial 
of  the  action,  no  order  beine  made  as  to  costs. 
At  the  trial  the  judge  awarded  the  plaintiff  dam- 
ages in  lien  of  an  injunction,  and  ordered  the 
defendant  to  pay  the  plaintiff's  costs  of  action, 
the  order  reserving  liberty  to  apply.  The  judg- 
ment as  passed  and  entered  was  silent  as  to  the 
costs  on  the  previous  motion.  The  taxing  officer 
having  refused  to  allow  the  costs  of  the  motion 
without  a  special  order  of  the  judge  : — Held,  on 
motion,  that  the  court  might  order  the  costs  of 
the  motion  to  be  paid  by  the  defendant,  and  that 
the  plaintiff  having  written  to  the  defendant 
giving  him  an  opportunity  of  avoiding  further 
litigation,  of  which  the  defendant  had  not  availed 
himself,  the  costs  of  tiie  present  application  most 
be  paid  by  the  defendant.  JVifr  v.  Si^n,  49 
L,  J.,  Ch.  735  ;  14  Ch.  D.  542  ;  42  L.  T.  677  ;  28 
W.  R.  722. 

A  suit  was  instituted  by  a  person  claiming  a 
legal  title  to  land,  praying  discovery  and  a  de- 
livery up  of  the  title  deeds  against  a  person  who 
had  the  deeds,  and  merely  claimed  to  hold  them 
as  a  stakeholder  for  whoever  bad  the  legal  title. 
The  bill  in  that  suit  also  prayed  an  account 
against  the  defendant  as  agent  of  the  plaintiff. 
The  defendant  had  not  acted  in  that  capacity. 
The  deeds  having  been  brought  into  court  on  an 
interlocutory  motion,  and  another  suit  having 
been  subsequently  instituted,  in  which  the  ques- 
tions as  to  the  title  to  the  lands  could  be  decided, 
the  plaintiff  in  the  first  suit  offered  the  defen- 
dant to  consent  that  the  deeds  in  court  should  be 
transferred  to  the  second  suit,  and  the  first  dis- 
missed with  costs  :  the  defendant  having  de- 
clined to  consent,  and  put  the  plaintiff  upon  the 
terms  to  bring  the  first  suit  to  a  hearing : — Held, 
the  defendant  not  objecting  to  the  retention  of 
the  deeds  in  court,  that  the  defendant  was  en- 
titled to  the  costs  of  Uie  suit  generally,  and  not 
merely  to  those  incurred  up  to  the  service  of  the 
notice  of  consent.  Wkittingkam  v.  Cutack,  Ir. 
R.  7  Eq.  159. 

Tendw,]— Tender  must  be  very  express  and 
formal  to  prevent  costs.  Gammon  v.  Stone,  1 
Ves.  339. 

If  to  a  bill  for  tithe,  defendant  does  not  show 
a  previous  tender,  or  make  one  by  his  answer, 

elaintiff  shall  have  an  account ;  if  the  tender 
e  only  by  answer,  defendant  shall  account  with 
costs,  but  if  made  before,  he  shall  save  his  costs. 
Anon.,  Bunb.  28. 

That  a  tender  may  be  made  after  answer.  See 
Exeter  (JBiskop)  v.  Trenchard,  Bunb.  47. 

Where  defendant  in  a  tithe  cause  sets  up  a 
modus,  and  is  desirous  of  protecting  himself  from 
costs,  he  should  move  for  an  order  that  plaintiff 
accept  sums  admitted  due  by  answer,  or  proceed 
at  peril  of  costs  ;  and  court  will  notice  the  tender 
by  minute.  The  motion  may  be  made  without 
notice  or  payment  of  money  into  court.  2)aviM 
V.  Moteley,  9  Price,  211. 

Answer  stating  tender  before  bill  filed,  but  not 
proved,  will  not  save  costs.  Milaet  v.  Davittm, 
3  Madd.  374. 

In  a  suit  for  various  articles  of  tithes,  the  de- 
fendant offered  to  pay  into  court  the  value  of  all 
but  one  article,  with  costs : — Held,  he  must  pay 
costs  incurred  by  claim  of  whole  of  them.  Worral 
T.  Miller,  3  Anstr.  632. 

Bill  for  tithes,  modus  set  np  as  defence ; 
motion  by  defendant,  to  pay  np  arrears  of  modus, 
with  osts  m  to  time,  refused ;  but  plaintiff  pro- 
ceeding  and  then  abandooiag  salt,  coats  uter 
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tender  allowed  to  defendant.  BrUtfA  (ZJmn)  t. 
Ikmneathorpe,  1  Anstr.  272. 

Tender  of  Debt  aftsr  lime  of  Writ.]— A  de- 
fendant cannot  escape  paying  the  cost  of  a  writ 
of  sammons  by  tendering  the  amoanc  sued  for 
without  costs  before  service,  but  after  issue  of  the 
writ.  (/Malley  t.  SUmaUoclt  ITniM,  22  L.  B. 
It.  326. 

8e$  Ord.  XXIL  r.  8. 

OSvr  to  pay  Cofti.}— If  a  defendant  du>rcs  to 
avoid  the  payment  of  costs  at  the  trial  of  an 
action  Bhoald  ne  be  held  to  be  unsnccessEul,  any 
offer  he  may  have  previoaaly  made  with  regard 
to  the  payment  of  costs  most  have  been  of  sub- 
stantially the  whole  of  the  costs  which  the  court 
finds  the  plaintiff  to  be  entitled  to  at  the  trial. 
Short  of  that  the  offer  may  be  evidence  of  good 
faith ;  but  it  is  not  such  an  offer  as  to  interfere  : 
with  the  ordinary  course  with  respect  to  costs. 
SchletiJiger  v.  Turaer,  63  L.  T.  764. 

After  an  action  brought,  the  plaintiff,  receiving 
payment  of  bis  demands,  may  go  on  to  a  trial, 
if  the  costs  then  incurred  are  not  tendered.  But 
equity  acts  on  a  more  discretionary  rule  than  a 
court  of  law  :  if  the  sum  received  by  the  plaintiff 
had  satisfied  the  whole  purpose  of  the  suit,  he 
ought  to  apprise  the  defendant  that  ho  would 
proceed  for  his  costs,  unless  they  were  also  paid, 
under  decrees  for  specific  performance,  the 
vendee  considered  as  entitled  to  his  costs,  up  to 
the  time  when  the  vendor  evidences  a  giwd  title  ; 
when  that  is  done,  the  vendee  is  bound  to  declare 
that  he  is  satisfied,  and  will  accept  the  title  if 
the  vendor  will  pay  his  costs  up  to  that  time  ; 
if  he  omit  to  do  so,  the  court  will  fix  all  the 
subsequent  costs  on  him.  Litl  t.  Sjbinson, 
Beat.  1^4. 

On  a  bill  for  the  assignment  of  dower,  a  defen- 
dant, who  had  disptited  the  plaintiff's  title,  and 
only  admitted  it  after  the  filing  of  the  bill,  and 
then  without  tendering  costs,  was  ordered  to  pay 
the  costs  up  to  the  hearing.  Harris  v.  Harris, 
1  N.  E.  43  ;  7  L.  'J'.  411  j  11  W.  B.  62. 

Where  the  pliUntiff  is  entitled  to  have  an  in- 
junction made  perpetual,  the  defendant  will  liave 
to  pay  Uie  costs  of  the  suit,  however  triviol  the 
subject  matter  of  the  suit  may  be,  if  he  did  not, 
after  the  injunction  was  granted,  tender  the 
costs  up  to  that  time.  Fradella  v.  Welter,  2 
Boss,  k  M.  247.  S.  P.,  Mo  Andrew  v.  Sartett,  10 
Jur.  (K.8.)  4»2  ;  10  L.  T.  65  ;  Burgeii  v.  Hill,  26 
Beav.  244  ;  28  L.  J.,  Ch.  356  ;  6  Jur.  (X-B.)  233  ; 
7  W.  B.  1B8  ;  Burgeu  v.  Hateley,  26  Beav.  249. 

Where,  after  notice  of  a  motion  to  dismiss  for 
want  of  prosecution,  the  defendant  filed  a  repli- 
cation : — Held,  tlut  the  plaintiff,  not  having  ten- 
dered the  defendant  the  costB  <A  tiie  notice,  must 

nthe  costs  of  the  motion.  AU.-&eH.  v.  Cooper, 
im.  379 ;  8  L.  J.,  Ch.  19 ;  2  Jar.  917.  Gp. 
€tue»  snpra,  ools.  792—796. 

 Irr^mlarity.] — Notwithstanding  an  offer 

has  been  made  to  pay  all  the  expenses  which 
the  party  has  been  put  to  by  the  irregularity  in 
iflsuing  an  attachment,  he  nas  a  right  to  have 
the  judgment  of  the  court  on  the  question  of  its 
irregularity,  fmd  is,  therefore,  entitled  to  the 
costs  of  the  motion  for  setting  it  aside.  Frowd 

£awmu»,  1  Jac  ft  Walk.  655. 

xiv.  Effect  ff  Belay. 

BafonuM  to  Taxing-master  to  Xnqoire.] — 
Where  Tcry  eonsideiabla  delay  had  occurred  in 


proceedings  under  a  decree  In  an  administration 
suit  which,  in  the  opinion  of  the  court,  ought  to 
be  accounted  for,  the  court,  in  exercise  of  the 
powers  afforded  by  Ord.  LXV.  r.  11  of  the  Rules 
of  Court,  1883,  ordered  that,  in  the  taxation  of 
the  costs,  the  matter  be  referred  specially  to  the 
taxing-master,  and  he  be  directed  to  inquire  into 
the  cause  of  the  delay,  to  make  such  disallow- 
ance of  costs  in  respect  thereof  as  he  might  think 
fit,  and  to  call  upon  the  solicitors  enga^d  in  the 
conduct  of  the  case  to  show  cause  why  that  dis- 
allowance should  not  be  made,  Fumett  t.  BavU, 
51  L.  T.  854  ;  33  \V.  R.  320. 

An  action  was  begun  on  the  19th  April,  1882, 
by  a  person  who  had  bought  a  share  in  an  estate 
for  55/.,  asking  that  the  trusts  of  the  will  of  a 
testator  might  be  carried  into  execution,  and 
his  real  and  personal  estate  administered  by  the 
court,  and  that  all  proper  accounts  and  inquiries 
might  be  taken  and  made,  and  directions  given, 
No  allegation  was  made  in  it  of  any  kSd  of 
misconduct  on  the  part  of  the  trustees.  The 
claim  showed  that  the  widow  of  the  testator, 
who  by  the  will  was  tenant  for  life  of  all  the 
real  and  personal  estate,  was  still  living ;  there 
was  no  doubt  as  to  who  were  the  persons  ulti- 
mately entitled.  On  the  17th  March,  1683,  the 
usual  judgment  for  admioistration  vra3  pro- 
nounced, and  numerous  accounts  and  inquiries 
were  ordered  to  be  taken  and  made.  One  in. 
quiry,  as  to  certain  investments,  was  not  asked 
by  the  pleadings,  or  indeed  until  after  the  hear- 
ing on  further  consideration.  On  the  2Srd  August, 
lt^^7,  the  chief  clerk  filed  his  certificate.  The 
court  of  first  instance  held,  that  no  benefit 
having  resulted  to  the  estate  from  the  action, 
and  the  action  being  an  idle  and  vexatious  pro- 
ceeding, the  plaintiff  was  not  entitled  to  his 
costs  out  of  the  estate ;  that  the  plaintiff  must 
pay  all  the  coats  of  the  action  since  Ord.  LXV. 
r.  i  of  the  Kules  of  Court  came  into  operation 
on  the  24th  October,  1883.  The  costs  would  be 
taxed,  and  the  taxing-master  should  have  r^ord 
to  Ord.  LXV.  r.  11,  to  see  what  costs  (if  any) 
hod  been  fruitless,  or  bad  been  occasioned  by 
this  delay.  On  appeal  from  so  much  oE  the 
order  as  related  to  costs  incurred  before  the 
Bales  of  1883  came  into  operation  :— Hdd,  that 
though  the  general  delay  could  not  be  attributed 
to  the  plaintiff,  he  had,  by  taking  the  inquiry  as 
to  investments,  and  thus  throning  the  matter 
into  chambers  and  causing  expense,  been  guilty 
of  such  improper  conduct  as  gave  the  jtuge  a 
discretion  to  make  blm  pay  t&  costs,  aiid  that 
witb  this  discretion  tlie  court  would  not  intafere. 
Ormtton,  In  re,Ooldrinjf  y.  LanoatUr,  69  L.  T. 
594— 0.  A.   Affirming  86  W.B.  216. 

Powers  of  Judge.] — The  powers  given  by 
Ord.  LXV.  r.  11,  of  disallowing  costs  improperly 
incurred,  or  rendered  fruitless  by  nndne  (^^, 
may  be  exercised  by  the  judge  of  his  own  motion 
without  any  request  from  any  of  the  parties. 
Brown  v.  Burdett,  37  Ch.  D.  207  ;  58  L.  T.  671 ; 
36  W.  B.  225— C.  A. 

Payment  of  Coati  oat  irf  Fimd,]— The  role 
extends  to  caaea  where  in  the  ordinary  course 
the  costs  are  paid  out  of  a  fund,  and  is  not  con- 
fined to  disallowing  costs  as  between  the  solicitor 
and  his  client  who  has  to  pay  them.  lb. 

The  court  will  not  permit  the  costs  occasioned 
by  improper  litigation,  or  by  negligent  conduct 
of  administration  proceedings,  to  paid  out  of 
an  estate  under  Its  care.  Th^  anumnt  of  coots 
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allowed  by  a  taiing-master  as  between  the  client 
and  his  solicitor  is  not  conclusive  of  the  amount 
which  the  court  will  allow  out  of  the  estate. 
Brawn  r.  Burdett,  40  Cb.  P.  244  ;  60  L.  T.  620 ; 
37  W.  E.  533— C.  A. 

An  administration  action,  which  was  com- 
menced in  May,  1875,  came  on  in  November, 
1887,  upon  second  further  consideration.  The 
judge  finding  that  the  costs  would  probably 
amount  to  nearly  the  whole  value  of  the  estate, 
and  believing  that  there  had  been  onreasonable 
delay  in  the  condact  of  the  proceedings,  directed 
the  taxing-master,  under  Ord.  LXV,  r.  11,  to 
inquire  and  report  as  to  the  delay  and  the  costs 
occasioned  thereby.  The  taxing-master  reported 
that  there  had  been  great  delay  in  the  anit 
caused  by  the  conduct  of  the  solicitor  for  the 
plaintiff,  and  disallowed  considerable  sums  from 
the  costs  as  between  the  various  solicitors  and 
their  clients.  The  judge  ordered  that  only  a 
portion  of  the  costs  allowed  by  the  taxing- 
master  to  the  several  parties,  including  the  costs 
of  the  plaintiff,  who  was  a  trustee,  should  be 
paid  out  of  the  estate  ;  and  the  Court  of  Appeal 
ofiBrmed  this  decision.  Ih. 

Omission  to  procure  ittTsttment  of  Pnroliuo- 

money.] — An  order  was  obtained  by  the  solicitor 
for  the  plaintiff  that  the  purchaser  o£  property, 
sold  under  an  order  of  the  court  in  an  action, 
should  pay  his  purchase-money  into  court,  and 
that  the  i°od^  when  {mid  in  should  be  invested 
in  consols.  The  plaintiff  had  the  conduct  of  the 
sale.  The  money  was  paid  into  court  by  the 
purchaser,  but  the  plaintiff's  solicitor  omitted 
to  leave  with  the  paymaster  the  necessary  re- 
quest for  its  investment,  and  consequently  the 
investment  was  not  made.  On  the  further  con- 
sidttation  of  the  action  it  was  ordered  that  the 
balance  of  the  purchase-money,  after  the  pay- 
ment of  certain  costs,  should  be  paid  to  the 
receiver  in  the  action,  in  part  satisfaction  of  a 
btUance  due  to  him.  The  carriage  of  the  order 
was  given  to  the  receiver,  and  he  then  discovered 
that  the  purchase-money  had  not  been  Invested. 
He  took  out  a  summons,  asking  that  the  plain- 
tiff's solicitor  might  be  ordered  to  pay  to  him 
the  amount  of  interest  lost  by  the  non-invest- 
ment of  the  purchase-money  : — Held,  that  the 
solicitor,  as  the  officer  of  the  court  having  the 
conduct  of  the  sale,  was  responsible  not  only  to 
his  client  but  to  the  court  for  the  due  discharge 
of  his  duty,  and  that  he  must  make  good  to  the 
person  entitled  the  loss  of  interest,  but  that 
he  was  entitled  to  a  set-off  in  respect  of  a  gain 
which  had  resulted  from  a  fall  in  the  price  of 
consols  between  the  time  when  the  investment 
ought  to  have  been  made  and  the  date  of  the 
order  on  further  consideration,  and  that  this 
liability  could  be  enforced  by  summons  in  the 
action.  The  solicitor  was  ordered  to  pay  the 
costs  of  the  summons,  though  on  allowing  the 
3et-off,  it  appeared  that  the  amount  to  be  paid 
by  the  solicitor  would  be  only  hi.  8i.  6d.  Batten 
V.  Wedgtoood  dial  and  Iron  Co.,  55  L.  J.,  Ch. 
396  ;  81  Ch.  D.  346  ;  54  L.  T.  245  ;  84  W.  R. 
228. 

Appeal  from  Order.]— An  order  that  the  costs 
of  on  application  at  chambers  on  behalf  of  a 
client  shall  be  paid  by  bis  solicitor  personally  is 
not  witliin  the  Judicature  Act,  1873,  s.  49,  and 
thoefore  is  subject  to  appeal  without  leave. 
Bradford,  In  re,  53  L.  J.,  Q.  B.  63  ;  15  Q.  B.  D. 
635  ;  50  L.  T.  170 ;  82  W.  K.  238— C.  A. 


XT.  Grou  Sumtfor  Cut*. 

Ord.  LXV.  r.  23. 

In  what  Cmm.] — A  contingent  legacy  to  an 
infant  was  paid  into  court  by  the  executor  of 
the  will  of  the  testatrix  under  the  Legacy 
Duty  Act.  A  summons  was  then  taken  out  hj 
the  guardian  of  the  infant,  asking  tJxat  the  in- 
come of  the  legacy  might  be  paia  to  him  until 
the  infant  should  attain  twenty-one.  An  origi- 
nating summons  was  also  taken  out  by  the 
next  of  kin  of  the  testatrix,  claming  the 
income  during  the  minority  of  the  infant  on 
the  ground  that  it  was  undisposed  of  by  the 
will.  The  two  summonses  were  heard  together 
before  the  judge  in  chambers,  when  he  decided 
that  the  income  until  the  in^nt  should  attain 
twenty-one  was  undisposed  of,  and  that  the 
next  of  kin  were  entitled  to  it.  The  execu- 
tor's solicitor  asked  that  his  cost  of  attendance, 
amounting  to  about  13i.,  might  be  allowed  out 
of  the  income.  The  judge  considered  the  attend- 
ance of  the  executor's  solicitor  unnecessary,  and 
declined  to  allow  more  than  a  fixed  sum  for 
costs,  to  be  determined  by  the  chief  clerk.  The 
chief  clerk,  without  attempting  to  tax  the  bill, 
but  acting  upon  what  the  judge  had  said,  allowed 
the  sum  of  three  guineas.  The  matter  was  again 
referred  to  the  judge,  who  confirmed  the  order 
of  the  chief  clerk.  A  motion  was  accordingly 
made  to  vary  that  order :— Held,  that  r.  23  of 
Ord.  LXV.  of  the  Rules  of  Court,  1883,  seemed 
to  apply  to  the  case ;  but  that,  in  any  event,  the 
court  had  power  in  such  a  case  as  the  present  to 
limit  the  amounted  costs  to  be  allowed.  Walters, 
In  re,  Moore  v.  Bemrote,  S8  L.  T.  101. 

The  court  will  not,  nnder  the  123rd  Order  of 
May,  1345,  fix  the  amount  of  costs  to  be  paid  in 
respect  of  an  abandoned  motion,  except  where 
the  parties  are  poor  and  anxious  to  put  an  end 
to  the  matter.  Jjmdcn  ^'  Blaekwall  Ry.  v. 
LirMfn»u0  Board  of  WorJu,  26  L.  J.,  Ch.  164. 

A  sum  certain  given  for  costs  where  of  small 
amount.    Wilding  v.  Wilding,  4  Bro.  C.  C.  100. 

Where  notice  of  motion  is  irregularly  given 
before  the  Master  of  the  Rolls,  in  a  Vice- 
Chancellor's  catise,  this  court  has  jurisdiction  to 
sward  costs,  and  two  counsel  having  been  in- 
structed by  the  respondents  in  such  a  cose,  42*. 
costs  were  smnmarily  given.  Ytanlfy  t. 
Yeanley,  19  Beav.  1. 

Olalmanti  to  Fund  in  Conrt.] — Three  guineas 
is  a  proper  sum  to  allow  to  each  successful 
claimant  to  a  fund  in  court  for  the  costs  of 
establishing  his  claim.  Wat^rUm  v.  BuH,  3» 
L.  J^Ch.42S;  18W.B.683. 

x\-i.  Where  Several  Issuei. — See  supra,  P. 

xvii.  Wliere  Several  Parties. — See  snpra,  S.  3 

xviii.  In  other  Cages. 

Agency  Charges— limu  of  Solioitoit  haviiw 
Cotamon  Kemben.] — Agency  charges  for  wo» 
done  by  a  London  firm  of  solicitors  as  agents  for 
a  country  firm — two  partners  out  of  three  in 
each  firm  being  the  same — were  disallowed  on 
taxation : — Held,  that  it  having  been  the  prac- 
tice of  the  chancery  taxing-masters  for  forty  or 
fifty  ^ears  not  to  treat  cases  of  two  Anas  having 
certain  partners  in  common  as  agency  coses  at 
all,  the  court  could  not  overrule  the  practice^ 
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and  the  charges  were  pn»erly  disallowed. 
Samtgk  Qmmcrcial  •  ana  Building  Seeittv, 
Jiir«.6S  L.  J.,  Oh.  366;  [18941  1  Cb.  389  ;  7 
B.  76  ;  70  L  T.  SI ;  43  W.^  161—0.  A. 

AbBtTMti.]— Where  an  abetract  o£  title  which 
was  used  in  the  preparation  of  a  defendant's 
answer  had  been  prepared  mainly,  if  not  entirely, 
before  the  commencement  of  the  suit,  and  there 
was  no  evidence  before  the  court  to  afaow  what 
part,  if  any,  had  been  prepared  since  the  institu- 
tion of  the  suit : — Held,  that  in  taxation  as  be- 
tween party  and  party  the  costs  of  preparing 
such  abstract  coold  not  be  allowed.  Davia  v. 
Lytart  iEarV),  S  De  G.  M.fta.  3S  ;  25  L.  J.,  Gh. 
^ ;  2  Jnr.  (na)  219 ;  4  W.  B.  268. 

Appeaxmnoe— SflTenlOefftndantf.] — Asolicitor 
is  entitled  to  chatve  6«.  8(2.  for  erery  one  of  three 
defteodants  to  a.bul  for  whom  he  enters  appear- 
ances, although  he  may  enter  the  appearances 
for  all  the  defendants  at  the  same  time ;  and  the 
scale  of  fees  contained  in  the  5th  General  Order 
oC  the  SSrd  October,  1852,  as  to  entering  appear- 
ances, is  not  to  be  confined  to  appearances  to 
smnmoDBeB.  Morritt  t.  Walton^  38  L.  J.,  Oh. 
1003 ;  18  Jot.  S68 ;  3  W.  B.  699. 

mtiidiavKl  of  Ddbws  of  one  Dattaidut.] — 

Where  one  of  two  defendants  to  an  action  of 
qectment  withdrew  his  defence,  and  was  ordered 
10  one  of  the  terms  on  which  such  withdrawal 
was  permitted,  to  pay  to  the  plaintiffs  their  costs 
of  the  action  "  so  fax  as  th^  were  occasioned 
1^  the  defendant's  defence "  down  to  tJie  date 
t£  the  application  to  withdraw  :— Held,  that  the 
effect  ftt  the  order  (the  terms  of  which  followed 
the  language  of  the  Common  Law  Procedure 
Act,  1852,  s.  205,  and  were  practically  identical 
with  that  of  Ord.  XXIII.  r.  1)  was  to  relieve 
the  withdrawing  defendant  from  the  general 
costs  of  tJie  action,  and  to  make  him  liable  only 
for  the  additional  or  increased  coets,  over  and 
above  ithe  general  costs,  occasioned  by  such 
defendant  having  defended  the  action.  Beal 
and  Pergonal  Adtanee  Co.  v.  McCarthy,  18 
Oh.  D.  863-j  45  L.  T.  116 ;  30  W.  R.  481—0.  A. 

Staying  Froeeedingi.] — When  a  defendant 
obtains  the  ordinary  order  to  stay  proceedings 
upon  payment  of  coets,  it  is  the  dnty  of  toe 
master  when  taxing  snc^i  costs  to  consider  and 
determine  questions  raised  by  the  defendant  as 
to  the  necessity  or  propriety  of  proceedings  for 
which  charges  are  made  in  the  bills  of  costs. 
WormtUy,  In  re,  Baina  r.  Wormaley,  47  L,  J., 
Ch.844  ;  39L.T.85;  37W.B.86. 

Abutdonsd  notion.]  —  On  an  abandoned 
moti(Hi,  or  on  the  discontinuance  of  an  action, 
the  costs  of  all  work  in  preparing,  briefing,  or 
otherwise,  relating  to  affidavits  or  pleadings,  are 
allowed,  provided,  in  the  opinion  of  the  taxing- 
master,  such  work  has  not  been  prematurely 
done.  Harruon  Y.Lenfyter,  60  L.  J.,  Oh. 264;  16 
Ch.D.  669  ;  44  L.  T.  8S1 ;  29  W.  R.  393. 

DUeontinwaes  of  Aetion.]— By  Ord.  LXY. 
r.  37,  special  ^owances  In  respect  ot  (sub-r.  9) 
"studt  just  and  reasonable  charges  and  expenses 
as  appear  to  have  been  properly  incurred  in  pro* 
coring  evidence,"  shall  apply  to  all  taxations  In 
the  Supreme  Court Held,  that  under  this  rale 
a  master  had  a  discretion  to  allow  charges  and 
ttpcnses  properly  incnired  1^  the  defendant  in 
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procuring  evidence  where  the  plaintiff,  having 
given  no  notice  of  trial,  subs^uently  discon- 
tinued the  action.  Windham  r.  Bainton,  67 
L.  J.,  Q.  B.  619 ;  21  Q.  B.  D.  199  ;  86  W.  R  882. 
Se$  preceding  case. 

In  an  action  on  a  marine  insurance  policy, 
owing  to  the  plaintiff's  delay  in  complying  with 
an  order  for  production  of  papers,  the  defendant 
did  not  plead  until  a  year  alter  declaration. 
Meanwhile,  to  save  expense,  the  d^lendant  ex- 
amined  witnesses  before  the  master,  under  1  WilL4, 
c.  22,  B.  4.  The  defendant  pleaded  unseaworthiness, 
&c.,  and  paid  25^  into  court  on  the  money 
counts  for  the  premium.  The  plaintiff  took 
the  money  out  of  court,  and  joined  issue  on  the 
other  pleas,  but  afterwards  discontinued : — ^Held, 
that  the  defendant  was  entitled  to  the  costs  of 
the  witnesses  examined  before  the  master,  as 
incurred  before  instructions  for  plea,  within 
Reg.  Gen.  H.  T.  1853,  r.  12.  Preciie  v.  Adelaide 
Fire  and  JIfariiu  Inturance  Qt.,  32  L.  T.  768. 
And  tee  Pkaotioh  (Diboontiitdahob). 

Sdieurli^.]— The  costs  oC  rehearings  are  not 
carried  the  words  "  coats  of  suit  as  between 
solicitor  and  client,"  bat  require  to  be  specially 
mentioned  in  the  order  for  taxatioo.  Agabeg  t. 
Sartwdl,  5  Beav.  271. 

Of  lew  Trial.]— 5Sje  supra,  coL  699, 

Parties  having  Liberty  to  attend  Ptoeeedlngs.] 

— Mere  liberty  to  attend  the  proceedings  under 
an  administration  judgment  does  not  entitle  the 
{nrties  having  the  liberty  to  the  costs  of  their 
attendiance  in  chambers  as  a  matter  of  course. 
In  order  to  entitle  such  parties  to  such  costs,  the 
order  giving  the  liberty  to  attend  should  ex< 
pressly  provide  that  they  are  to  be  «iUtled 
thereto.   Day  v.  Batty,  21  Ch.  D.  830. 

Inspection  of  Doeommts.] — Ab  between  party 
and  puly,  no  costs  can  be  allowed  in  respect  of 
notices  to  inspect  documents,  or  of  attendance 
for  the  purpose  of  inspecting  documents,  at  the 
office  of  the  solicitor  to  whose  client  the  docu- 
ments belong.  The  discretion  given  to  the 
taxing-master  by  Ord.  LXV.  r.  27  (17)— re- 
peated from  Rules  Of  Supreme  Court,  1873 
(Costs),  schedule,  r.  16— only  applies  to  taxation 
^  costs  as  between  solicitor  and  client.  Wtfi* 
deed  v.  Bigg$,  64  L.  J.,  Ch.  967  ;  52  L.  T.  428. 

Seerees  and  Kinutes.] — Where  the  conrt  has 
pronounced  an  order,  but  no  minutes  of  it  have 
been  drawn  np,  the  solicitor  is,  nevertheless, 
entitled  to  his  costs  of  the  minute%  as  if  they  had 
been  actually  drawn  up.  Gould  t.  Bnmmttty 
35  L.  J.,  Ch.  794  ;  L.  R.  2  Eq.  609  ;  12  Jur.  (H.8.) 
614  ;  14  L.  T.  881  ;  14  W.  R.  1008. 

Costs  of  inrolling  decree  disallowed  on 
taxation  between  party  and  party.  Clark  v. 
Malpaa,  31  Beav.  654  ;  1  N.  B.  221 ;  32  L.  J., 
Ch.  313  ;  9  Jur.  (N&)  613 ;  7  L.  T.  659 ;  11 
W.  B.  251. 

Where  Defendant  sots  vp  Goiuitenlaim.]— 

See  ante,  col.  695. 

Change  of  Tenne— Taxation  as  If  in  fanner 
Plaoe  of  Trial.]- A  plaintiff  opposed  a  change 
of  the  venue  from  London  to  Newcastle,  but 
undertook  to  tax.  If  successfol,  as  i(  tried  in 
Northumberland,  The  cause  was  in  the  paper 
six  days,  and  was  tried  on  the  fifth  and  sixth 
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days,  when  the  plaintiff  had  a  verdict.  On 
taxation,  the  master  allowed  only  two  days' 
attendance  of  the  plaintiff's  attorney  and  wit- 
nesses, considering  that  their  detention  would 
not  have  exceeded  that  stnce  of  time  if  the 
cause  had  been  tried  at  Newcastle.  He  also 
refused  to  allow  the  estimated  coet  of  a  journey 
from  London  to  Newcastle  of  two  witnesses 
(residenta  of  Sonth  Shields)  who  happened  to 
be  near  London  at  the  time  of  the  triaL  He 
further  disallowed  detention  money  to  wit- 
nesses whose  ordinary  place  of  abode  was  New- 
casde  or  the  neighbourhood,  upon  the  presump- 
tion that  they  would  probably  have  been  at 
borne  at  the  assize  time : — Held,  that  these 
were  matters  for  the  master's  discretion,  and 
that  he  had  not  so  plainly  and  obyiously  erred 
as  to  induce  the  court  to  interfere.  Clarke  v. 
Tyne  Improvemeitt  Qmmiuwnert,  37  L.  J.,  C.  P. 
110  ;  L.  B.3  C.  P.  230  ;  17  L.T.  509. 

Term  Fees.] — Term  fee  allowed  where  the 
only  proceeding  was  leaving  copy  of  decree  and 
bill  of  costs  before  the  master.  Darie»  v.  Mar- 
$kall,  1  Dr.  &  Km.  561 ;  7  Jur.  (n.S.)  669 ;  9 
W.  B.  756. 

On  a  reference  A.  and  B.  had  a  common 
interest  in  one  question,  and  A.  a  separate 
interest  in  another.  On  the  former  the  master 
directed  one  charge  to  be  filed  for  both. 
During  the  proceedings  on  it  the  taxing-master 
allowed  only  one  term  fee  to  the  solicitor,  who 
actedforbothA.and  B. : — Held,  that  he  was  right 
in  disallowing  the  second,  and  the  taxation  was 
aflizined.   Jiev^  v.  Drew,  12  Ir.  £q.  B.  21. 

e*  8oalB  of  Taxation. 

1.  JBiyher  or  Lovoer  Scale. 

Otd.  LXV.  r.  9. 

Pending  Proceedings.] — Ord.  LXV.  r.  9,  does 
not  apply  to  an  action  pending  at  the  com- 
mencement of  the  new  rules  ;  and,  according  to 
the  fonnet  practice,  the  question  whether  costs 
shali  be  allowed  on  the  higher  or  the  lower  scale 
ii  a  matter  for  the  taxing-master.  Eigington  t. 
Fitzmauriee,  83  W.  B.  848. 

Power  cannot  be  Delegated.] — A  judge  has  no 
power  to  delegate  to  a  master  the  discretionary 
authority  given  him  by  the  Bulesof  the  Supreme 
Court  (Costa),  Ord.  VI.  r.  3  [repealed],  with 
reference  to  allowing  costs  on  the  higher  or 
lower  scale.  CoHicene  Floor  Otvarhtg  Ot.  v. 
Tull,  27  W.  K.  373— C.  A, 

Appeal  from  Deoision.] — ^An  appeal  will  lie 
from  a  decision  by  a  judge  under  JEtules  of  the 
Supreme  Court  (Costs),  August,  1875,  Ord.  VI. 
r.  3  [repealed],  as  to  the  taxation  of  costs  on  the 
higher  or  lower  scale ;  but  where  he  has  exer- 
cised bis  discretion,  the  Court  of  Appeal  will  not 
interfere  unless  he  haa  proceeded  on  a  wrong 
principle  or  made  a  manifest  slip.  Terrell,  In 
re,  22  Ch.  D.  473  ;  47  L.  T.  588  ;  31  W.  B.  208. 
6.  P.,  Paine  v.  ChUJiolm,  60  L.  J.,  Q.  B,  413  ; 
[1891]  1  Q.  B.  531 ;  39  W.  B.  353— C.  A. 

Aetlon  in  Common  lav  Sivisian.] — Semblc, 
that  Old.  VI.  r,  3,  of  the  Bules  of  the  Supreme 
Court  (Costs)  [repealed],  allowing  costa  upon 
the  "  higher  scaJc,"  is  not  limited  to  costs  in 
actions  brought  in-the  Chancery  Division  of  the 
jOLigh  Court,  but   gives   the   Conmton  Law 


Divisions  a  discretionary  power  to  order  costs  to 
be  taxed  upon  the  higher  scale,  even  though  the 
cause  of  action  involves  no  equitable  element. 
A'orfolk  <J)uke)  t.  Arbuthnat,  50  L.  J.,  Q.  B. 
381 ;  6  Q.  B.  D.  279  ;  29  W.  B.  337. 

Amount  at  Stake.]— The  court  will  not  allow 
costs  on  the  "higher  scale"  unless specnal cir- 
cumstances of  ui^ncy  or  diflSculty  are  shown. 
The  amount  at  st^e  in  an  action  is  not  of  itself 
a  sufficient  reason  for  such  allowance.  Tke 
Horace,  63  L.  J.,  P.  64  ;  9  P.  D.  86 ;  60  L.  I. 
693  ;  32  W.  B.  753  ;  5  Asp^  U.  0.  218. 

On  a  petition  for  the  appofntanent  of  new 
trustees,  the  amount  of  the  food  alone  does  not 
constitute  a  "special  ground  arising  out  of  the 
nature  and  importance  or  the  difficulty  or 
urgency  of  the  case  "  for  ordering  costs  on  ti>e 
higher  scale  within  Oid.  LXV.  r.  9.  Spettiguei 
Tnutt,  7a  re,  32  W.  B.  385. 

The  allowance  of  the  higher  scale  of  fees  does 
not  depend  upon  the  amount  to  be  recovered, 
but  upon  the  questions  raised  in  the  suit,  and 
whether  the  suit  is  one  which  affects  the  entire 
property  involved.  Gnmes  v,  Harritan,  27 
Beav.  198  ;  28  L.  J.,  Ch.  828  ;  5  Jur.  (NA)  972. 

Soiantiflo  Eridenoe — Plans.] — In  an  action 
against  a  port  authority  for  damage  to  a  ship 
owing  to  the  alleged  improper  condition  of  the 
bed  the  harbour,  where  a  number  of  scientific 
witnesses  were  called  to  speak  to  the  condition 
of  the  harbour  and  the  strength  of  the  ship,  and 
several  plans  were  used  for  such  purpose,  the 
court,  having  given  judgment  for  the  plaintiSE, 
made  an  order  for  costs  on  the  higher  scale. 
Tlu  Rabin,  [1892]  P.  95  ;  67  L.  T.  298  ;  7  Asp, 
M.  C.  194. 

Costs  on  the  higher  scale  ahonld  be  allowed 
in  patent  cases  where  scientific  witnesses  ai« 
necessarily  called.    MOngton  t.  Clarh,  68  L, 

T.  818— C.  A. 

Intrioaoy.] — Where  the  nature  and  intricate 
of  a  case  render  it  neceastuT,  costs  on  the  higjter 
scale  may  be  allowed.   Jwror  t.  Farrari,  69 

L.  T.  619. 

Uanaer  in  wMeh  Case  Conducted.] — lu  caa- 
sideling  whether  the  costs  of  a  cause  shall  be 
awarded  upon  the  higher  scale,  the  court  will 
have  re{!^ud  to  the  importance  tk  the  qoestiKis 
in  issue  in  the  action,  and  also  as  to  the  manna 
in  which  the  case  has  been  prepared  and  con- 
ducted at  the  trial.  Daviet  v.  Davurt,  66  L.  J., 
Ch.  481  ;  36  Ch.  D.  859  ;  56  L.  T.  401  :  86  W. 
R.  697. 

Although  a  case  as  presented  to  the  court  may 
not  be  of  special  "  difficulty  "  within  the  mean- 
ing of  Ord.  LXV.  r.  9,  leave  will  be  given  to  the 
taxing-master  to  tax  all  or  any  part  of  tbe  costs 
on  the  higher  scale,  if  it  appears  on  such  taxa- 
tion that  tbe  difficulty  was  removed  by  ^e  ex- 
penditure of  time,  money,  and  learned  indnstiy. 
Frater  v,  Breacia  Steam  Tramwaya  Co-  66  L.  'f. 
771. 

Special  Kaowledge— 8kiU  and  Labear.l— 

Where  a  case  is  one  requiring  special  knowledge 
on  the  part  of  those  concemra  in  it,  it  is  one  of 
those  exceptional  cases  in  which  coets  on  tlie 
higher  scale  ought  to  be  allowed.  Moteley  t. 
Victoria  Rubber  Cb.,  57  L.  T.  142. 

An  action  for  the  recovery  of  large  estates, 
the  statemmt  of  claim  in  wU^  set  up  a  cue  of 
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concealed  fraud  to  avoid  the  operation  of  the 
Statate  of  Limitations,  was  dismissed  without 
costs.  The  taxing-master,  in  taxing  the  costs  of 
the  plaintiff  as  between  the  solicitor  and  a 
person  who  had  guaranteed  their  payment, 
taxed  them  on  the  lower  scale,  as  coming  within 
Ord.  VI.  r.  1  [repealed],  and  the  Vice-Chan- 
cellor affirmed  his  decision  : — Held,  that  the  fact 
of  the  issue  tamd  being  raised  was  not  a 
sofficient  reason  for  directing  the  costs  to  be 
taxed  on  the  higher  scale,  but  that,  to  take  the 
case  out  ot  the  general  rale  that  the  costs  of  an 
■ction  for  the  tecovery  of  land  are  to  be  taxed 
on  the  lower  scale,  the  solicitor  must  show  that 
the  case  was  one  requiring  extra  skill  or  labour. 
Temll,  Ih  re,  22  Ch.  D.  473  ;  47  L.  T.  fiSS ;  31 
W.  E.  203. 

'ntuuM  Mcanined  ia  Court— Long  Argn- 

moiitt.] — Costs  should  be  allowed  on  the  higher 
scale  whenerer  witnesses  are  properly  brought 
into  court  and  a  good  deal  of  time  is  necessarily 
occupied  in  the  argument.  Lydney  and  Wigpool 
In*  Ore  G>.  y.  £ird,  b&  L.  J.,  Ch.  38S ;  31  Ch. 
D.S28;  54L.T.24S;  34  W.  B.  437. 

THal  lofting  a  Long  Time.] — In  an  action 
brought  against  directors  of  a  building  society 
to  make  goocl  losses  arising  from  advances  made 
by  them  and  from  paying  rents,  royalties,  and 
cxptoises  after  taking  posaesaion  of  the  property 
apitD.  wluch  money  had  been  advanced,  the  trial 
lasted  ten  days ;  the  court  refused  an  application 
for  costs  on  tjie  higher  scale,  but  allowed  the 
costs  of  the  shorthand  notes  of  the  evidence. 
^ffi£ld  Building  Soei^  v.  Aislwioed,  69  L. 
J.,  Ch.  34  ;  63  L.  T.  678. 

ImportaBM  and  Diffloulty.]— -An  action  for 
the  establishment  of  a  right  m  great  pecuniary 
Tilne,  and  involving  difficult  questions  of  fact 
and  law,  was  heard  at  great  length  on  five  days, 
and  judgment  was  given  in  favour  of  the  plaintiff. 
The  principal  defendant  appealed.  The  appeal 
was  argued  on  four  days  and  judgment  reserved. 
Ultimately  the  decision  was  reversed,  and  the 
action  dismissed  with  costs: — Held,  that,  al- 
though the  case  was  important  and  diiBcult,  the 
court  could  not  say  that  there  were  special 
grounds  arising  out  of  its  importance  and  diffi- 
culty which  would  warrant  giving  costs  on  the 
hil^ier  scale.  WUlianuon.  v.  Nnrtk  Stafvrd- 
tiirt  Sy.,  66  U  J-,  Ch.  938  ;  32  Ch.  D.3d9  ;  65 
LT.452— C.  A. 

In  a  summons  under  the  Settled  Land  Act, 
1862,  to  obtain  the  direction  of  the  court  as  to 
s>le  of  certain  settled  estates  and  the  disposal  of 
the  pntchase-moQC^,  the  court,  on  account  of  the 
difficulty  of  the  case,  allowed  the  costs  of  the 
application  on  the  higher  scale.  Cliaytur'n 
&-ttled  Ettate  Act,  In  re,  2.5  Ch.  D.  C51  ;  50 
L  T.  88 ;  32  W.  R.  517.  Sec  also  Davids  v. 
Daviet,  and  UTie  jSoraee,  supra. 

An  acti<m  to  recover  damages  (more  than 
3,0001.)  for  an  alleged  fraudulent  misrepresenta- 
tion upon  the  sale  of  a  pnbUc-honse  was  tried 
with  a  special  jury,  the  trial  lasting  five  days. 
The  misrepresentation  relied  upon  was  that  the 
"legitimate  takings"  of  the  honse  were  repre- 
sented by  the  vendor  to  be  500i.  per  week, 
whereas  the  takings-book  shown  to  the  purchaser 
was  concocted,  and  the  takings  were  not  legiti- 
mate, bat  were  brought  about  by  giving  over- 
meuoie  to  the  customers  and  a  quality  of  liquor 
•Dpetiw  to  tiiat  vhich  was  usual  in  the  trade. 


About  thirty  witnesses,  chiefly  customers  at  the 
pnblic<honse  before  and  since  the  sale,  were 
called.  The  jury  found  a  verdict  for  the  defen- 
dant, and  the  judge  gave  judgment  for  him,  with 
oasis  on  the  higher  scale: — Held,  that  there  were 
no  special  groimds  arising  out  of  the  nature  and 
importance  or  the  difficulty  of  the  case  to 
warrant  giving  costs  on  the  hi^er  scale.  Paine 
V.  ChUholm,  60  L.  J.,  Q.  B.  413 ;  [18911  1  Q.  B. 
531 ;  39  W.  B.  353-<l.  A. 

Where  Frftnd  tUeged.]— The  plainUff  In  this 
action  claimed  relief  on  the  ground  of  alleged 
fraudulent  misrepresentations  in  the  prospectus 
of  a  company,  and  upon  the  action  being  dis- 
missed with  costs  the  taxing-master  allowed  costs 
upon  the  higher  scale.  Before  trial  the  plaintiff 
took  out  a  certificate  that  Uie  lower  scale  of  fees 
was  applicable  to  the  case.  The  unount  that  the 
plaintiff  claimed  to  recover  was  Wl.,  paid  by  him 
in  respect  of  shares  of  the  company  ;  be  also 
claimca  costs  and  damages  and  an  indemnity  :— • 
Held,  on  adjourned  summons  to  review  the  taxa- 
tion and  vary  the  certificate  of  the  taxing-master, 
that  the  case  did  not  come  within  the  definitions 
of  cases  nnder  Ord.  VI.  r.  I ,  of  the  Bnles  of  August, 
1875  [repealed], and  that  fraud  being  alleged,  the 
court  would  exercise  its  discretion  under  r.  3  of  the 
same  order,  and  allow  costa  on  the  higher  scale. 
IlarrUon  v.  LetUner,  52  L.  J.,  Ch.  927  ;  24  Ch. 
B.  694  ;  49  L.  T.  91  i  31  W.  B.  837.  See  Terrell, 
In  nr,  snpra. 

To  DiSiurenee  of  Faot.] — In  an  action  to 
restrain  the  erection  of  buildings  in  which  the 
plaintiff  failed,  the  court  refused  to  order  the 
costs  to  be  taxed  on  the  higher  scale,  as  there 
was  no  substantial  difference  of  fact  between 
the  parties.  Mt.-Oen.  t.  Mtoardt,  [1891]  1  Ch. 
194. 

Imitation  of  Trade  Name.] — The  plaintiffs  in 
an  action  to  restrain  the  defendants  from  using 
a  trade  name  were  ordered  to  pay  costs  on  the 
higher  scale.  Turton  v.  Turton,  42  Ch.  D.  128 ; 
61  L.  T.  671  i  38  W.  B.  22— C.  A. 

Infriagemont  of  Patent]  —  Costs  on  tlie 
higher  scale  were  allowed  in  an  action  for  an 
alleged  infringenient  of  patent.  Van  Qelder  v, 
Sfwerby  Bridge  Flour  Society,  59  Ij,  J.,  Ch. 
292  ;  44  Ch.  D.  374  ;  62  L.  T.  105. 

Salvage  Aotion.] — Salvage  services  were  ren* 
dered  by  the  steamship  G.  to  the  steamship  B. 
and  her  cargo  under  a  towage  agreement  which 
made  no  reference  to  cargo.  Salvage  was  awarded 
in  lesftect  of  ship  and  freight,  but  in  a  second 
salvage  action  in  personam  against  the  owners 
to  recover  salvage  for  services  to  the  cargo  : — 
Held,  that  there  was  no  liability  on  the  owners 
to  pay  salvage  for  the  cargo,  but  that  costs  on 
the  higher  scale  could  not  be  awarded  them,  as 
there  were  no  exceptional  circumstances  in  the 
case.  Cardiff  Steamship  Ch.  T.  JBarujiek,  63 
L.  T.  56  ;  5  Asp.,  M.  C.  473. 

Itgunotlon.] — In  the  case  of  an  interlocutory 
injunction,  the  court  refused  to  make  an  order 
that  the  costs  should  be  allowed  on  the  higher 
scale,  though  an  important  question  was  raised. 
Graftm  v.  WaUm,  51  L.  T.  141— C.  A. 

A  submission  to  a  perpetual  injunction  with 
costs  1^  a  defendant  in  an  acticHiJ^  the 
infringement  of  a  trade-maE^g<^^(a|^gi(3g 


807 


COSTS— raa*a(ton  o/. 


808 


special  gronncl  upon  which  the  couH  will  direct 
taxation  of  the  coBt«  upon  the  higher  scale  under 
the  provisions  of  Ord.  LXV.  r.  9.  Hudton  v. 
Otgerhy,  60  L.  T.  323  ;  32  W.  E.  666. 

An  injnnction  was  granted  restraining  a  dis- 
trict board  of  works  from  erecting  posts  by  the 
side  of  public  footpaths  so  as  to  interfere  with 
the  due  enjoyment  of  the  plaintiff's  market,  bat 
coats  on  the  higher  scale  were  refoaed.  Mirrner 
T.  WhUeehava  Board  Worlu,  U  U  3^  Ch. 
148. 

 *'  Injury  to  Property  " — Treipais.]— In 

Ord.  VL  r.  2,  of  the  Rules  of  the  Supreme  Court 
(CoBts)  [repealed],  the  "injury  to  property" 
most  be  a  substantial  physical  injury,  and  does 
not  include  a  trespass  upon  land  without  injury 
to  the  soil,  though  of  a  permanent  character  and 
committed  in  the  assertion  of  title.  CItapwan  v. 
Midland  Ry.  (5  Q.  B.  D.  167,  431)  diacuHsed. 
ffoodhand  v.  Aytcovgh,  10  Q.  B.  D.  71.  Affirm- 
ing 02  L.  J.,  Q.  B.  97 ;  47L.T.701;  SI  W.B.U4. 

The  plaintiff  brought  an  action  for  damages 
for  an  alleged  trespass  under  a  claim  of  right, 
and  prayed  an  injunction  to  restrain  the  defen- 
dant from  a  repetition  of  it.  The  issue  was  one 
of  considerable  importance  as  between  the 
parties,  and  involved  a  lengthened  and  expensive 
Inquiry  Into  the  title  cA  property  which  had 
been  m  the  possession  of  the  plaintiff's  family 
for  more  than  three  centuries.  Upon  the  trial 
(without  a  jury)  the  plaintiff  obtained  judgment 
for  nominal  damages  : — Held,  not  a  case  in 
which  the  court,  in  the  exercise  of  its  discretion 
under  Ord.  VI.  r.  3,  Rules  of  the  Supreme  Court 
(Costs),  would  order  the  costs  to  be  taxed  upon 
the  higher  scale.  Nivfolk  {Duke)  v.  Arlmthiwt, 
60  L.  J-  Q.  B.  384 ;  6  Q.  B.  D.  279  ;  39  W.  R. 
837. 

 When  fbe  prinoipal  Belief  Sought] — 

In  an  action  for  trespass  to  land,  the  plaintiff 
claimed  and  obteuned  an  injunction  in  addition 
to  damages  for  the  trespass.  The  natui-c  of  the 
trespass  complained  of  did  not  involve  any  asser- 
tion of  title  or  any  injnry  of  a  permanent,  irrc- 
pai-able  character.  The  plaintiff  claimed  coats 
on  the  higher  scale  under  Uules  of  the  Supreme 
Court  (Costs),  Ord.  VI.  r.  3  [repealed]  Held, 
that  this  was  not  such  an  action  for  an  injunc- 
tion oa  to  render  the  higher  scale  applicable 
within  the  mlo.  Chapman  v.  Midland  My«.  49 
t.  J»  Q.  B.  449  ;  6  Q.'B.  D.  481 :  42  L.  T.  613 : 
28  W.  B.  692— C.  A. 

The  plaintiff,  the  lessee  and  owner  of  n  market, 
brought  an  action  to  rccoverdamagcs  for  breaches 
of  covenant  against  the  tenants  of  certain  houses 
within  the  market,  and  claimed  an  injunction  to 
restrain  the  defendants  from  further  breaches. 
The  judge  before  whom  the  actaon  was  tried, 
holding  that  the  Injunction  was  the  principal 
relief  sought,  and  that  the  action  was  brought  to 
establish  a  right,  made  an  order,  allowing  the 
plaintiff  costs  on  the  "  higher  scale."  The  judge 
who  tries  the  action  has  jurisdiction  to  make  such 
an  order  under  r.  3  of  Ord.  VI.  of  the  rules  as 
to  costs  i^repeaiea  J,  and  should,  in  the  exercise  of 
his  discretion,  regard  the  Intention  of  the  legis- 
lature, as  expressed  in  r.  2  of  the  same  order. 
SoTTier  V.  Oijler,  49  L.  J.,  0.  P.  655. 

The  plalnti^  brought  an  action  in  the  Chancery 
Division  claiming  an  injunction  to  restrain  the 
defendants  from  allowing  the  wall  of  their  doc^ 
to  remain  below  a  certoin  height  prescribed  by 
act  of  parliament,  and  9,000^  for  damages  in 
respect  of  injury  to  fats  houses  and  hmd,  caused 


by  a  high  tide  overflowing  the  wall.  The  claim 
for  an  injunction  was  only  added  by  amendment 
of  the  statement  of  claim.  A  jierpetual  injonc- 
ticn  was  granted  and  an  inquiry  directed  as  to 
damages  before  a  special  referee.  The  referee 
reported  that  the  plaintiff  was  entitled  to  1,941Z. 
damages ;  this  amount  was  reduced,  on  the 
ground  that  it  had  been  assessed  upon  a  wrong 
principle.  The  taxing-master  gave  the  plaintiff 
costs  on  the  higher  scale  : — Held,  that  it  was 
the  du^  of  the  taxing-master  to  (insider  whether, 
having  rc^rd  to  all  the  circumstances,  an 
injunction  was  the  principal  rdicf  sought,  but 
that  the  court  could,  though  it  would  not  except 
in  a  clear  cose,  interfere  with  his  findii^ ;  that 
the  action  was  really  a  common  law  action,  though 
brought  in  the  Chwacery  Division  ;  that,  in  order 
to  see  which  was  the  principal  relief  sought,  the 
comparison  must  be  made  between  theinjunctioa 
and  the  damages  claimed  ;  tint  if  no  injunction 
had  been  asked,  the  defendants  would,  as  a  matter 
of  business,  have  raised  their  wall  to  the  proper 
height ;  and,  therefore,  that  the  plaintiff  had  not 
sustained  the  onus  of  proving  that  on  injunction 
was  the  principal  relief  sought,  and  was  only  en- 
titled to  costs  on  the  lower  sonlo.  Hutt  r. 
Vidmia  Graving  Ihek,  60  L.  T.  645— C.  A. 

Ageney  Denied.]— The  costs  of  a  suit  tor  the 
purpose  of  establisning  a  right  to  property  against 
an  alleged  agent,  who  tias  denied  the  agency,  and 
claimed  the  property  as  his  own,  do  not  come 
within  the  lower  scale,  although  the  property  in 
question  is  under  the  amount  or  valtu  w  1,0001. 
atioi^vrd  CSaji)  t.  Dawaim,  86  L.  Ch.  749  ; 
L.  B.  4  Eq.  858  ;  16  L.  T.  £16  ;  15  W.  R.  896. 

Bill  of  Scohaage.}— In  an  action  on  a  bill  of 
exchange  properly  brought  In  the  Chancery 
Division,  costs  may  be  allowed  on  the  higher 
scale  under  Ord.  VI.  rr.  2,  3  [repetUedl.  PoOey, 
V.  DHver,  5  Ch.  D.  468. 

Estate  or  Fond  less  than  £1,000.]— A  hu8ban<f 
purported  to  devise  six  bediold  rottages  to  his- 
wife  for  life,  with  remainder  to  his  nephew 
in  fee,  and  bequeathed  his  personal  estate, 
which  amoanted  to  upwards  of  1,0002.,  to  his> 
wife  absolutely.  The  cottages  were  not  in  fact 
the  property  of  the  husbjmd,  but  of  his  wife. 
After  his  death  his  widow  sold  the  cottages  to  a 
parchaser  in  fee.  Upon  the  dcat  h  of  the  widow  a 
purchaser  of  the  nephew's  supposed  reversioik 
under  the  will  brought  an  action  against  her 
executors,  claiming  damngcs  in  consequence  of 
her  alleged  wrongful  sale,  or  compensation  in 
consequence  of  her  having  elected  to  take  the 
cottages  against  her  husband's  will,  and,  if  nooes- 
sary,  admintstration  of  the  estates  of  herself  and 
her  husband.  At  the  trial  ctf  the  action  it  was 
declared  that  the  plaintiff  was  entitled  to  prove 
against  the  widow's  estate  (which  was  already 
being  administered  in  another  action)  for  the- 
value  of  the  cottages — subsequently  assessed  at 
3602.,  and  for  his  costs  in  the  action.  In  taxing 
the  costs  the  master  taxed  them  on  the  lower 
scale  under  Ord.  VI.  r.  1  [repealed],  on  tb» 
ground  that  the  value  of  "the  estate  or  fond 
dealt  with  "  in  the  action  was  under  1,0001. : — 
Held,  that  the  action  was  nothing  more  than  aih 
action  for  damages,  and  not  within  the  causes- 
and  matters  assigned  to  the  Chanceiy  Division 
by  the  Judicature  Act,  1878,  s.  34,  and  that  con- 
sequently the  lower  scale  api^ed.  Bagtrs  v. 
JvRet,  7  Ch.  D.  345  ;  88  L.  T.  T^; 

Digitized  by  VjOOQIC 


809 


COSTS—TaxaHon  of. 


810 


In  a&  adminifttration  nction,  where  tbe  estate 
consistctl  of  personalty,  and  the  equity  ot 
nvlcmption  in  real  estate  and  the  gross  value, 
inclwuns  the  nmoant  of  the  mortgage  debt, 
exceeded  1 ,0001.,  but  the  net  valiie  of  the  interest 
possessed  by  the  testator  was  less  than  that  snm, 
the  lower  scale  of  costs  was  held  to  be  applicable. 
Sandfrrton,  In  re,  7  Ch.  D.  176  ;  38  L.  T.  379  ;  26 
W.B.  309. 

In  estimating  the  valae  of  an  estate  of  a  tes- 
tator for  the  purpose  of  ascertaining  whether 
costs  are  to  be  paid  on  the  higher  or  lower  scale, 
the  value  of  tW  estate  at  the  death  of  the 
testator  is  to  be  looked  at,  although  the  costs 
of  a  suit  to  get  in  part  of  the  ossete  may  reduce 
that  amoant.  Steward  t.  Kurte,  43  h.  J.,  Ch. 
384. 

In  a  snit  to  enforce  a  chatwe  or  a  Uen  for  an 
amoant  under  1,OOOZ.  i^nst  the  purchasers  of 
real  estate  for  an  account  ot  the  amount  due, 
and  for  a  receiver  and  sale,  the  costs  ought  to  be 
taxed  upon  the  lower  scale.  Paddon  y.  Winch, 
44  U  J.,  Ch.  568  ;  L.  U.  20  Eq.  449  ;  82  L.  T. 
794 ;  23  W.  a  787. 

A  mortgr^r  received  an  advuice  of  9002. 
from  a  baiuiog  society,  and  conveyed  to  the 
iocicty  property  to  secure  the  payment  by  him 
of  900^  ana  interest  in  120  instalments  (amount- 
ing together  te  1,2752.),  and  also  of  certain  fines 
and  charges  in  the  event  of  his  failing  to  pay  the 
instalments.  A  decree  for  redemption  was  inade, 
the  costs  of  the  suit  to  be  added  to  the  security  : 
—Held,  that  as  the  sum  originally  advanced  was 
less  than  1,0002,,  the  costs  must  be  taxed  on  the 
lower  scale,  and  that  the  fines  and  charges  which 
might  be  incurred  could  not  for  this  purpose  be 
considered  ns  added  to  the  sum  advanced.  G)t- 
terdl  V.  Sf  ration,  43  L.  J.,  Ch,  573  ;  L.  K.  9  Ch. 
514  ;  80  I,.  T.  589  ;  22  W.  B.  607. 

Held,  also,  that  the  scale  of  taxation  was  not 
dependent  on  the  amount  due  when  the  bill  was 
filed.  /*. 

The  lower  scale  of  costs  directed  by  the 
general  orders  of  the  court  must  govern  the  taxa- 
tion  iriwre  a  sum  exceeding  '1,0002.  has  been 
reduced  below  that  amount  hy  miymenta  before 
snit.  Jkdd  Ptumm,  30  L.  J.,  Ch.  94 ;  9  W.  B. 
27. 

The  costs  of  a  suit  seeking  relief  by  way  of 
account  in  respect  of  alleged  fraud  and  over- 
charges  a  ballder  fcdl  within  the  higher  scale 
upon  taxation  as  between  party  and  party ;  and 
c^iecially  when  the  account  sought  to  be  taken 
includes  sums  far  exceeding  l.niK)/.,  and  the 
amount  of  overcharge  is  fixed  the  plaintiff  at 
A  sum  exceeding  that  limit.  Itoekton  v.  Peake, 
■4  N.  B.  456  ;  12  W.  R.  1023. 

ii.  At  hstieeen  Solicitor  and  Climt. 

Jnriidietion  to  Order.]— The  Court  of  Chan- 
cery formerly  had,  and  the  High  Court  of  Justice 
now  has,  in  mattera  of  cquitiutle  jurisdiction,  a 
general  discretionary  power  to  give  costs  as  be- 
tween solicitor  and  client.  Whether  the  High 
Court  has  the  same  power  in  matters  of  common 
law  jurisdiction,  quterc.  (hckbum  v.  J^wardt 
(18  Ch.  U.  449)  questioned.  Mordue  v.  Palmer 
<L.  R.  6  Ch.  22)  approved.  Andrewi  v.  Bamet, 
57L.J.,Ch.694;  38  Ch.  D.  133  ;  &8L.T.748; 
36W.B.705  ;  68J.  P.4— C.A. 

An  arbitrator  to  whom  the  matters  at  Issae  In 
a  suit,  including  the  costs  of  the  cause,  have  been 
referred  by  the  Court  of  Chancery,  bas  .power 
to  award  costs  as  between  solicitor  and  client. 


Mordue  v.  Palmer,  40  L.  J.,  Ch.  8  ;  L.  B.  6  Ch. 
22  ;  23  L.  T.  752  ;  19  W.  B.  86.  See  HaHnaU  t. 
Sill,  Forrest,  Ex.  Kep.  74. 

In  a  suit  against  an  attomeyt  for  the  pnrpose 
of  having  bis  bills  tX.  costs  on  the  plaintiff  taxed, 
and  for  an  injunction  against  his  proceeding  at 
law  in  the  meantime,  defendants  moved  that  the 
costs  might  be  taxed  as  between  attorney  and 
client ;  but  the  court  said,  that  the  rules  of  taxa- 
tion of  costs,  OS  between  attorney  and  client,  did 
not  apply  where  they  appear  in  the  court  as 
party  and  party  in  a  cause,  and  that  these  costs, 
therefore,  most  be  taxed  as  between  por^  and 
party,   ^paman  t.  Ww^iiu^  1  Cox,  49. 

Kb  vliat  eues  Ordsred.]— When  an  nnauc- 
cessful  party  has  been  ordered  to  pay  costs,  it  Is 
not  the  practice  to  direct  such  costs  to  be  taxed 
OS  between  solicitor  and,  client,  except  where  a 
fiduciary  relation  exists  between  the  parties,  or 
where  there  Is  something  in  the  nature  of  scandal, 
as  where  gross  charges  of  fraud  have  been  made 
and  not  sustained  ;  hut  the  court  may  direct  an 
unsuccessful  party  to  pay  the  costs  of  a  trustee 
as  between  solicitor  and  client,  whether  there  is 
or  not  any  fund  out  of  which  they  may  be  paid. 
Turner  v.  Chllim,  40  L.  J.,  Ch.  614  ;  L.  R.  12 
Eq.  438  ;  2,1  L.  T.  264.  See  S.  C,  41  L.  J.,  Ch. 
558  ;  U  R.  7  Ch.  829  ;  25  L.  T.  779  ;  20  W.  E. 
305. 

 Tiand.] — Costs  as  between  -  attorney  and 

client  against  parties  to  a  fraudulent  bankruptcy, 
except  Uiose  who  discovered  and  gave  evidence  ; 
and  the  attorney  deprived  of  the  office  of  master 
extraordinary,  and  committed,  l^orp,  £x  parte, 
1  Ves.  J.  394. 

A  plaintiff,  in  a  bill  to  enforce  against  the 
defendant  an  alleged  agreement  for  tlic  compro- 
mise of  claims  of  the  plaintiff  against  the  d^ra- 
dant  in  respect  of  accounts,  charge^l  the  defendant 
with  various  frauds  in  respc'ct  of  the  accounts, 
such  alleged  frauds  being  the  ground  of  the 
claims  included  in  the  compromise.  The  plaintiff 
having  failed  in  proving  the  agreement,  and  his 
bill  being  dismissed  with  costs,  he  was  ordered  to  ' 
pay  the  defendant's  costs  so  £u  as  th^  had  been 
increased  by  the  irrelevant  charges  <d  fr&ud,  as 
between  solicitor  and  client.  Foretter  r.  Bead, 
L.  R.  6  Ch.  40  ;  24  L.  T.  79. 

 SeandaLl— On  a  saccessfnl  appeal  from 

an  order  overroling  exceptions  for  scandal,  the 
appellant  was  allowed  his  costs  of  nppcnl  ns  well 
OS  his  costs  in  the  court  below,  ivs  Ixitwc^en  soU- 
:  citor  and  client,  Cliritiie  v.  Clirittie,  42  L.  J., 
Ch.  544  ;  L.  R.  8  Ch.  499  ;  28  L  T,-607  ;  21  W! 
R.  493.  See  Pearte  v.  Pearte,  29  L.  T.  463 ;  22 
W.  a  69. 

In  cases  of  scandal  the  costs  are  as  between 

solicitor  nnd  client.  Portt-r,  Ex  parte,  Rtitiitton, 
In  ri-,  2  Mont.  &  Ayr.  220, 

Affidavit  in  bankruptcy  ordered  to  be  taken 
off  the  file  as  irrelevant  and  scandalous,  with 
costs  as  between  attorney  and  client,  iiim-psoii, 
£e  parte,  15  Vcs.  476 ;  10  B.  B.  104. 

Truits.] — ^An  action  was  brought  by  the  vicar 
and  churchwardens  of  a  parish  to  recover  from 
the  defendants  a  fund  of  small  amount  which 
had  been  handed  over  to  tliem  upon  trust  for  a 
charitable  purpose  connected  with  the  parish, 
but,  as  the  plaintiff  alleged,  upon  a  condition 
which  had  become  incapable  of  fulfilment.  Tho 
plaintiffs  failed  to  make  out  their  c.-t'tc.  The 
oourt,  in  dismissing  the  action,  being  ot  opinion  " 
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thnt  it  had  been  brought  wholly  without  justifi- 
catioD,  ordered  the  plaiotifis  to  pay  the  costs  of 
the  defendants  ns  between  aoltcitor  and  client ; 
and  the  Court  of  Appeal  refused  to  Interfere 
wiQi  the  jndranent.  Andrew*  v.  JJaniei,  supra. 
And  tee  alto  TbuBT  AND  TRU9TKE. 

 Kor^aga.]— A  taxation  at  the  instance 

of  a  mortgagor  of  the  bill  of  the  mortgagee's 
solicitor,  must  be  as  between  the  solicitor  and  his 
chent,  the  mortgagee.  Wc//«,  In  re.  8  Beav.  416  ; 
14  L.  J.,  Ch.  216  ;  9  Jnr.  820.  S.  P.,  Harriton, 
In  re,  10  Bear.  57  ;  16  L.  J.,  Ch.  170  ;  11  Jur. 
197  ;  and  see  Mobtoage. 

 ■  Will— XepreMntation  Order.]— On  an 

adjourned  simimons  for  the  decision  of  the  court 
08  to  the  construction  uf  a  will,  three  classes  of 
issue  were  interested  under  the  will,  and  repre- 
sentation orders  had  been  made  in  respect  of  each 
class: — ^Held,  that  costs  must  be  allowed  as 
between  solicitor  and  client  Daviett  In  re, 
Jenkint  T.  Satiet,  64  L.  T.  824. 

  Against  BsoeiTer.] — An  adverse  appli- 
cation was  made  against  a  receiver  by  a  party 
to  the  cause,  which  was  refused  with  costs.  The 
applicant  being  wholly  unable  to  pay  the 
costs : — Held,  that  the  receiver  was  entitled  to 
be  indemnified  and  have  his  costs,  as  between 
solicitor  and  client,  out  of  the  fund  In  hand 
belcmging  to  incumbrancers.  Qnirand  t.  Han- 
mer,  9  Beav.  3. 

 ■  Higbvay  Act.]- Section  109  of  the 

Highway  Act  (5  &  6  Will.  4,  c.  50)  provides  that 
where  an  action  is  brought  against  any  person 
for  anything  done  under  the  authority  of  the 
act,  and  judgment  shall  be  given  for  the  dcfen- 
(lant,  he  shall  have  costs  as  between  attorney 
and  client : — Held,  that  this  did  not  apply  to  an 
action  for  an  injunction  in  the  Chancery  Di- 
vision.   Pullin  V.  Deffel,  64  L.  T.  134. 

 Frooesdingi  without  Antiioiitr.- A  suit 

instituted  by  a  solicitor  without  authority  was 
dismined  on  motion,  with  costs  of  the  suit,  and 
of  the  motion,  as  between  solicitor  and  client. 
Allen  V.  Btme,  4  Bcav.  493, 

A  bill  was  liled  by  a  scdicitor  as  next  friend, 
chai^ging  that  the  pUJntifi  was  of  unsound  mind, 
against  the  plaintiff's  hooeekeeper,  to  restrain 
her  from  exercising  undue  influence  over  the 

Elaintiff.  Proceedings  directed  by  the  court  to 
e  taken  by  the  next  friend  in  lunacy  to  ascertain 
the  state  of  plaintiff's  mind  having  rcsultctl  in  a 
dismissal  by  the  lords  justices  of  the  next  friend's 
petition  in  -lunacy  with  coste,  the  plaintiff 
applied  to  have  the  bill  taken  off  the  file,  and 
Malins,  V.-C,  made  an  order  accordingly,  but, 
being  of  opinion  that  the  suit  had  not  been  in- 
stitute by  the  next  friend  without  reasonable 
cause,  gave  no  costs.  On  appeal  upon  the  sub- 
ject of  costs,  the  lords  justices,  in  reversal  pro 
tan  to  of  the  Vice-ChanceUor's  rader,  gave  costs 
to  the  plaintiff  as  between  solicitor  and  client^ 
and  to  the  defendant  as  between  party  and 
party.  Palvier  v.  Waletby,  37  L.  J.,Ch.  612  ; 
19  L.  T.  1.    &c&Davie*  v.  SaTiea,  18  L.  T.  701. 

A  person  who  has  been  ma<]e  plaintiff  without 
authority  is  entitled  to  full  indemnity ;  and 
a  defencUmt  who,  by  reason  of  the  bill  being 
ordered  to  be  taken  off  the  file,  cannot  be  heard 
on  the  merits,  is  entitled  to  costs  as  if  the  cause 
had  come  to  a  hearing,  and  the  bill  been  dis- 
missed on  the  merits. 


TrostM  Balief  Aet.]— >S»  Tbust  axd  Tbus- 

TE£. 

In  OreiUtor*t  Aotioiii.]— ^  Ezbcutos  isa 

Aduinistbatob. 

In  froeeedings  by  LagatM.]— Exbciitob 
AKD  ADHiNiaTBAToB— Will. 

la  durity  Cum.]— Chabitt. 

Taxation.} — Costs  directed  by  decree  to  be 
taxed  as  between  a  solicitor  and  client,  cannot, 
on  petition,  be  ordered  to  be  taxal  on  anotlwr 
principle.    Matitic  v.  Drake,  4  Beav.  533. 

The  169th  General  Order  does  not  afiect 
or  regulate  the  taxation  of  costs  as  betveen 
solicitor  and  client.  Sranaan  v.  Gorget,  7  Ir. 
Eq.  B.  225. 

What  Costs  ineluded.1— By  a  decree,  the  costs 
of  all  parties  were  ordered  to  be  taxei  as  be- 
tween solicitor  and  client.  Upon  a  reheuiag. 
the  decree  was  affirmed,  and  the  deposit  was 
ordered  to  be  returned,  but  nothing  was  said  as 
to  costs.  By  a  subsequent  order,  the  costs  of 
all  parties  were  ordcr^  to  be  taxed,  as  between 
solicitor  and  client,  from  the  Inst  taxation:— 
Held,  that  this  did  not  include  the  costs  of  the 
rehearing.   Agabeg  v.  Hartwell,  6  Bear.  271. 

A  solicitor's  bill  having  been  partly  taxed  and 
paid,  an  order,  obtained  as  of  course,  referring 
the  bill  generally  for  taxation,  was  dischar^ 
with  costs.  The  conduct  of  the  solicitor  cannot 
be  adduced  in  support  of  such  an  order,  and  the 
costs  of  affidavits  upon  that  subject  were  ordered 
to  be  paid  as  between  solicitor  and  client.  CliU- 
ton  V.  Pardon,  Turn.  &,  R.  301.  And  see  ertttm 
V.  Leybume,  lb.,  407. 

Where  proceedings  in  an  action  were  stayed 
by  a  judge's  order  on  payment  by  the  defendkni 
of  the  debt  and  costs,  to  be  taxed  as  between 
attorney  and  clloit,  the  costs  of  obtaining  the 
leave  of  the  Court  of  Chanceiy  to  bring  the 
action,  the  plaintiff  having,  on  a  creditors'  bill 
being  there  filed,  been  restrained  from  bringing 
an  action  against  persons  indebted  to  the  estate 
without  the  leave  of  the  court,  were  not  allowed. 
lApKomhe  V.  Hkmer,  1  B.  C.  Bep.  101 ;  4  D. 
L.  126;  15  L.  J.,  Q.  B.  410. 

Where  the  costs  of  an  ^'ectmrat  have  been 
taznl,  the  plaintiff  cannot  in  an  action  for  mesne 
profits  recover  costs  as  between  attorney  aoti 
client ;  and  it  makes  no  difference  that  the  costs 
have  been  taxed  on  the  application  of  the  de- 
fendant Doe  T.  I^lliter,  2D.  &  L.  186;  13 
M.  &  W.  47 ;  13  L.  J..  Ex.  S7S. 

Qmaaf  CouH  Scale.   See  inh*. 

iv.  Double  CotU, 
a.  In  what  Cases. 

Ordw  IXT.  1. 1— DtsmtiMLj^td.  LX 

1 ,  does  not  apply  to  costs  which  are  girra  by  a 
statute  as  a  matter  of  right.  Thus,  in  an  actiim 
brought  for  anything  done  in  pursuance  of  8  & 
9  Vict.  c.  100,  a  successful  defentinnt  is  entitled 
to  double  costs  as  a  matter  of  right.  Hatier  v. 
Wood,  54  L.  J.,  Q.  B.  419  ;  33  W.  It.  697— C.  A. 

 Full  and  Beasonable  Indeauity.]— The 

provisions  of  the  Judicature  Act  and  Order 
LXY.  r.  1,  do  not  apply  to  costs  which  are 
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specially  given  by  statute  to  a  particnlnr  indi- 
ridnal  as  a  matter  of  right,  and  therefore  in  an 
action  bronght  to  recover  penalties  for  infringe- 
ment of  dramatic  copyright  under  3  &  4  Will,  4, 
c  IS,  g.  2.  a  sncce^ul  plaintiff  is  entitled,  as  a 
matter  of  right,  to  the  full  and  leaBonable  in- 
demnity as  to  costs,  sabstitated  by  6  ft  6  Vict, 
c.  97,  8.  2,  for  the  double  ccets  giTen  by  3  &  4 
WOL  4,  c.  15,  8.  2.  Ha»Uer  v.  Wood  (54  L.  J„ 
Q.  B.  419)  foUowed.  Seme  v.  Gihton.  60  L.  J., 
0.  B.  451 ;  [1891]  1  Q.  B.  662  ;  S9  W.  B.  420— 


Before  9  ft  6  ^et.  «.  97.]— A  magistrate  who 

obtained  a  verdict  in  an  action  against  him  for 
an  act  done  in  his  judicial  capacity,  there  being 
nothing  upon  the  face  of  the  record  to  show  that 
he  was  Rued  as  a  magistrate,  must  have  procured 
the  certificate  of  the  judge  who  tried  the  cause, 
ns  a  condition  precedent,  to  have  enabled  him  to 
obtain  tfouble  costs  under  7  Jac  1,  c.  5.  Penny 
V.  Slade,  5  Bing.  (N.c.)  469  ;  7  Scott,  484  ;  7 
D.  P.  C.  440  ;  2  Am.  75  ;  8  L.  J.,  C.  P.  221. 

A  justice  of  the  peace  was  not  entitie<l  to  have 
a  suggestion  entered  on  the  roll,  that  the  action 
was  brought  agaiust  him  for  an  act  done  by  him 
as  a  justice  of  the  peace,  in  order  to  obtain 
double  costs.  -  Fotbrook  v.  Hall,  1  M.  &  W.  205  ; 
4  D.  P.  C.  701  ;  1  Gale,  440  ;  1  Tyr.  *  G.  464  ;  5 
L.  J.,  Ei.  152. 

A  suggestion  was  only  necessary  when  there 
would  otberwise  be  an  inconsistency  on  the 
record,  and  was  not  necessary  to  be  entered  to 
give  a  party  double  coats,  Mabtrly  y.Titterton, 
7  M.  ac  W.  540  ;  9  D.  P.  0.  334 ;  10  L.  J.,  Ei. 
172  ;  5  Jut.  250. 

A  court  of  requests  act  enacted,  that,  in  any 
action  for  any  thing  done  in  porsnance  r>f  the 
Lct,  if  upon  a  verdict  or  demnrrer  judgment . 
shcmld  be  given  against  the  plaintiff,  the  de- 
fendant should  recover  treble  costs : — Held,  that 
the  defendant,  who  had  obtained  a  verdict  with- 
out calling  witnesses,  the  plaintiff  having  failed 
to  cstabli>h  bis  case,  was  entitled  to  treble  costs, 
without  having  entered  any  suggestion  on  the 
roll,  or  given  the  act  of  parliament  in  evidraice 
at  the  trial  Furmaa  t.  Dawes,  \  D.  ft  L.  299 : 
11  M.  ft  W.  730 ;  12  L.  J.,  Ex.  437. 

The  oonrt  would  not,  on  the  last  day  of  term, 
grant  a  rule  nisi  for  the  plaintiff  to  bring  in  the 
rword,  in  order  to  enter  a  suggestion  to  entitle 
the  defendant  to  double  costs.  Anon.,  4  Man.  & 
Q.906. 

b.  How  Computed. 

The  tme  mode  of  estimating  the  amount  of 
double  costs,  is,  first,  to  allow  the  defendant  the 
ongle  costs,  including  the  expenses  of  witnesses, 
conosel's  fees,  ftc,  and  then  to  allow  him  one- 
half  of  the  amotint  of  the  single  costs,  without 
making  any  deduction  on  account  tit  coansel's  or 
court  fees.  Stanniland  v.  lAidlam,  7  B.  ft  R, 
484  :  4  B.  ft  C.  889. 

'Where  treble  costs  are  given  by  an  act  of 
parliament  to  parties  sued  for  anything  done  in 
pursuance  of  the  act,  in  the  event  of  a  verdict 
passing  in  favour  of  the  defendants,  if  there  are 
MMne  issues  found  for  the  plaintiff  and  others  for 
the  defendants,  the  proper  mode  of  taxing  the 
costs  is  first  to  calculate  thc»e  of  the  defendants 
and  treble  them,  and  from  the  amount  subtract 
the  single  costs  due  to  the  plaintiff  on  the  issues 
on  which  he  has  succeeded.  WiUoa  v.  Dunn 
Sirer  Cb.,  7  D.  P.  C.  369  ;  6  U.  ft  W.  89  ;  8 
L.  J.,  Ex.  161 ;  3  Jnr.  843. 


The  double  costs  given  to  magistrates  by  2t 
Jac  1,  c.  12,  s.  6,  were  those  costs  only  which 
were  recoverable  in  the  ordinary  course  of  law, 
doubled.  TTioTiuu  v.  Sawiden,  8  N.  ft  H.  672 ; 
1  A.  ft  £.  552. 


I.  EFFECT  OF  COUNTT  C0TJET3  AOT. 
SecUon  116,  51  ft  52  Vict.  c.  43. 
1.  In  what  Casks  Applioabia. 

OUim  OB  Contract,  and  Conntenlaim.] — In 

an  action  of  contract  the  defendant  counter- 
claimed.  By  the  award  of  a  special  referee  it 
was  found  that  the  plaintiffs  were  entitled  on 
their  claim  to  13/.  12s.  Gd.,  and  that  the  defen- 
dant was  entitled  on  the  counterclaim  to 
632.  Ss.  6d. : — Held,  that  by  readon  of  the  pro< 
visions  of  s.  5  of  the  County  Courts  Act,  1867, 
the  plaintiffs  were  not  entitled  to  the  costs  of 
the  issues  found  for  them  on  the  claim.  Zvnd 
v.  Campbell  (14  Q.  B.  D.  821)  distinguished. 
Ahrbecker  v.  Frost,  55  L.  J.,  Q.  B.  477 ;  17 
Q.  B.  D.  606  ;  55  L.  T.  264  ;  34  W.  B.  789. 

In  an  action  tried  by  a  jury,  in  which  the 
plaintiff  proves  a  claim,  but  a  counterclaim 
of  less  amount  is  proved  by  the  defendant,  the 
plaintiff  recovers  judgment  for  the  balance  only, 
and  if  no  order  as  to  costs  is  made,  the  plaintiff 's 
right  to  costs  under  the  County  Courts  Act, 
1867,  and  Ord.  LY.  of  the  Judicature  Acts,  must 
be  decided  with  reference  to  that  balance  and 
not  to  the  amotmt  of  the  claim  proved.  StapUe 
V.  Toung,  2  Ex.  D.  324  ;  25  W.  R.  304.  B.  P., 
Ryan  v.  Fraxer,  16  L.  R.  Ir.  253— C.  A. 

The  pkintiff  claimed  on  a  balance  of  account 
a  sum  of  money  exceeding  50^  The  defendant 
pleaded  a  set-off,  and  also  made  a  counterclaim 
for  goods  supplied  to  the  amount  of  about  242. 
The  action  was  referred  to  a  master,  the  costs  of 
the  action  to  abide  the  event.  The  master  cer- 
tified that  there  was  due  from  the  defendant  to 
the  plaintiff  on  the  claim  16/.,  and  from  the 
plaintifi  to  the  defemlant  on  the  counterclaim 
232.,  and  that  the  balance  due  frtnn  the  plaintiff 
to  the  defendant  was  11. : — Held,  t^t  the  defen- 
dant was  entitled  to  his  costs.  Chaijieli  v. 
Sedgtoick,  4  C.  P.  D.  459  ;  27  W.  K.  790— C.  A, 

action  was  brought  claiming,  first,  102.  for 
rent ;  secondly,  100/.  as  damages  for  breach  of 
covenant  in  a  lease  of  premises ;  and,  thirdly, 
302.  for  conversion  of  the  plaintiff's  goods.  The 
defendant  pleaded,  admitting  that  the  rent  was 
due,  but  denying  the  breach  of  covenant  and 
conversion,  and  setting  up  a  counterclaim  for 
1002.  damages  for  breach  of  covenant  by  the 
plaintiff,  and  152.  for  money  due  for  the  use  and 
occupation  of  other  premises.  The  action  was 
refeired  to  an  arbitrator  by  an  order  made  \ey 
consent  upon  the  terms  that  "the  costs  of  the 
action  should  abide  the  event  of  the  award,  tmd 
that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator."  The 
arbitrator  found  that  the  plaintiff  was  entitled 
to  102.  for  rent ;  that  the  defendant  had  broken 
his  covenant  in  the  lease,  and  had  been  guiltr  of 
the  conversion  charged,  and  he  awarded  that 
the  plaintiff  was  entitled  to  recover  in  respect  of 
such  breach  of  covenant  and  conversion  the  sum 
of  252.,  making  together  352.  awarded  to  the 
plaintiff ;  that  the  pl:iintiff  had  broken  his 
covenant^  and  that  the  defendant  was  entitled 
to  recover  in  respect  of  that  breach  202. ;  and 
u  pon  the  whole  matter  he  found  that  the  pU<ttH*t 
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vroB  entitled  to  recover  in  the  action  16Z.  and 
110  more : — Held,  that  the  proriBion  in  the  order 
(tf  reference  aa  to  costs  did  not  alter  the  rights  of 
the  parties,  and  that  npon  the  tme  constructioD 
of  8.  67  of  the  Jndicatare  Act,  1873,  the  plaintiff 
was  entitled  to  the  costs  on  the  claim,  and  the 
defendant  to  his  costs  on  the  counterclaim. 
Staplet  V.  Young  (2  Ex.  D.  324)  qaestfoned. 
Chatfield  v.  Sedgtoiek  (4  C.  P.  D.  459)  discossed. 
StooL  V.  Taylor,  49  L.  J.,  Q.  B.  857  ;  6  Q.  B.  D. 
r>6B  ;  43  L.  T.  200  ;  29  W.  R.  49  ;  44  J.  P.  748. 
-  The  phUntifi  claimed  a  balance  of  I14I.  St., 
and  the  defendant  established  a  counterclaim  to 
the  extent  of  109/.  16«. ;  whereupon  the  judge 
directed  the  jury  (fia  the  resolt  of  their  answers 
to  certain  qaestions  sulnnittcd  to  them)  to  find  a 
wi^ct  for  the  plainti2  for  the  balance,  41,  12«., 
and  no  order  was  made  as  to  costs.  The  court 
refused  to  alter  the  associate's  certificate  of  the 
findings  of  the  jury  for  the  purpose  of  assisting 
the  defendant  to  obtain  costs  npon  his  counter- 
claim. Staples  y.  Young  (sa^n)  and  Blahe  t. 
Applevard  (fiuvra')  considered.  PiOter  t.  (Lam- 
bert, 48  L.  J.,  C.  P.  274  ;  4  C.  P.  D.  69  ;  39  L.  T. 
860  ;  27W.B.414. 

Where  an  action  of  contract  ia  commenced  in 
the  High  Court  of  Justice  for  a  sum  exceeding 
uOl.,  and  the  plainti£E  establishes  his  claim  to  the 
amount,  but  in  consequence  of  a  connterdaim 
being  decided  in  favoor  of  the  defendant  the 
])laintiff  recovers  judgment  for  a  sum  not  exceed- 
ing 201.,  he  is  not  deprived  of  his  costs  by  virtue 
of  the  County  Courts  Act,  1867,  s.  5,  extended  to 
actions  in  the  high  court  by  the  Judicature  Act, 
1873,  S..67,  for  the  relief  sought  by  him  could  not, 
within  the  meaning  of  the  latter  section,  have 
been  given  hy  a  county  court.  Potter  v. 
Chamhert,  48  U  J.,  C.  P.  274  ;  4  C.  P.  D.  457  ; 
27  W.  R.  414. 

The  plaintifk  claimed  on  a  balance  of  account 
a  sum  of  money  exceeding  50/.  The  defendants 
denied  their  indebtedness,  and  pleaded  way  of 
set-off  and  counterclaim  that  tne  plaintiffs  were 
indebted  to  them  for  monoy  advanced  and  money 
due  for  work  done,  and  goods  sold  and  delivered, 
and  they  claimed  a  balance  on  the  accounts  in 
their  favour  exceedintj  50/.  The  canee  was  re- 
ferred to  an  arbitrator,  costs  to  abide  the  event. 
The  arbitrator  found  that  the  defendants  were 
indebted  to  the  plaintifb  in  a  sum  exceeding 
60/.,  and  that  the  plainti&  were  indebted  in  like 
manner  to  the  dtucndonts  in  a  sum  exceeding 
60/.,  bnt  that  a  balance  was  dne  to  the  plaintiffs 
on  the  whole  account  of  11/.  10*.  3(/. : — Held, 
by  Kelly,  C.B.,  that  the  plaintife  and  the  de- 
fen<lant8  were  each  entitled  to  the  costs  of  the 
issues  on  which  tJiey  bad  succeeded,  on  the 
ground  that  the  relief  sought  could  not  be  given 
in  a  county  coort ;  and  by  Hawkins,  J.,  con- 
trary to  his  own  opinion,  but  on  the  authority  of 
Potter  V.  ChamlerK  (4  C.  P.  D.  467),  that  the 
plaintiffs  were  entitled  to  their  general  costs  of 
action.  It'eate  v.  Clarke,  4  Ex.  D.  286  ;  41  L.  T. 
438. 

 Siitribnting  Findings.] — In  an  action 

for  freight  the  plaintiff  cbimed  about  50^.,  and 
the  defendants  counterclaimed  about  10/.  for 
damage  to  the  cargo,  paying  the  remaining  40/. 
into  court.  The  action  was  remittal  to  a  county 
court  under  19  20  Vict,  c  108,  s.  26,  and  the 
registrar  certified  a  verdict  for  the  plaintiff  for 
1 6*. Held,  that  the  court  would  alter  the  cer- 
tificate by  distributing  the  findings  on  the  issues, 
CO  as  to  enable  the  defendant  to  be  allowed  the 


costs  of  his  counterclaim.  J)avi<Uon  t.  tfnay, 
6  Ex.  v.  189,  n. ;  43  L.  T.  834— 0.  A. 

B^ianuM  baok  to  find  Bpadffe  Issnas.}— The 

plaintiff,  who  had  built  two  bouses  for  the  defen- 
dant at  a  contract  price  of  l,13i>/.,  sued  for 
169i.  Iftt,,  the  balance  of  the  price,  and  for  other 
small  items.  The  defenduit  raised  various 
defences,  and  also  counterclaimed   1,200/.  for 

enalties  for  delay  and  for  damages  arising  from 
d  work.  The  pleadings  went  as  far  as  surre- 
joinder, after  which  the  cause,  with  all  matters 
in  difference,  was  referred  to  an  architect  as 
arbitrator,  upon  the  terms,  inter  alia,  that  the 
costs  of  action,  reference,  and  award  shoold 
follow  the  event,  unless  the  arbitrator  sbonld 
otherwise  order.  The  arbitrator  by  an  award, 
silent  as  to  costs,  awarded  3/.  2r.  6d.  to  the 
defendant  in  respect  of  the  action  and  matters 
in  difference: — Held,  that  the  word  "event" 
ought  to  be  construed  distributively,  and  the 
award  remitted  to  the  arbitrator  to  find  specific 
■  issues,  miit  T.  JMiilta,  50  L.  J.,  Q.  B.  828 ; 
6  Q.  B.  D.  621 ;  44  L.  T.  209 ;  29  W.  B.  498— 
G.  A. 

Claim  that  oannot  be  brooght  In  County 
Court.] — ^A  plaintiff  recovered  76/.  in  contraci, 
and  t£e  defendant  64/.  The  plaintiff  is  not 
deprived  ol  his  costs  1^  s.  116  of  the  County 
Courts  Act,  1888,  as  such  action,  being  for  more 
than  60/.,  could  not  have  been  brought  in  the 
county  court.  Ooldhill  v.  C  larhe,  5  R.  75 ;  68 
L.  T.  414. 

The  Comity  Courts  Act.  1867,  s.  5,  applies  to 
actions  which  cannot  be  brought  in  a  county 
court.  Sawpam  t.  Maeliay,  10  U.  &  8.  694  :  38 
L.  J.,  Q.  B.  246 ;  L.  R.  4  Q.  B.  643  ;  20  L.  T.  »;07 ; 
17  W.  R.  888.  See  now  s.  116  of  County  Courts 
Act,  1888. 

Bnt  the  circumstance  that  the  action  could 
only  be  brougiit  in  a  superior  court  is  to  be 
taken  into  consideration  by  the  court  or  a  judge 
in  exercising  their  discretion  under  that  section. 
lb. 

 Slander.] — A.  suing  B.  for  on  assault, 

with  a  count  for  slander,  and  obtaining  a  verdict 
on  the  first  count  for  S/.,  but  failing  to  estaUish 
a  cause  of  action  on  the  second  count,  is  mtitled 
to  no  costs.  Smith  v.  Harnor,  3  C.  B.  (N.S.)  829. 

In  an  action  for  slander  commenced  -  in  a 
superior  coui-t  after  the  passing  of  the  SO  &  31 
Vict.  c.  142,  a  verdict  was  found  for  the  plaiutiflE 
for  10/.,  and  the  judge  refused  to  certify.  On  an 
application  to  the  court  for  costs  : — Held,  assum- 
ing 8. 6  to  apply  to  cases  in  which  the  county 
court  had  no  jurisdiction,  that,  as  the  plsintifl 
had  recovered  an  amount  much  beyond  what 
would  have  entitled  him  to  costs  under  the 
general  law  apphcable  to  actions  for  slander, 
and  as  he  could  not  have  sued  in  the  county 
court,  he  ought  to  be  allowed  his  costs.  Gray 
T.  Wett,  9  B.  &  8. 196 ;  38  L.  J.,  Q.  B.  78  :  L.  K. 
4  Q.  B.  175  ;  20  L.  T.  221 ;  17  W.  R.  497. 

The  30  &  31  Vict.  c.  142,  s.  5,  applies  to  all 
actions,  whether  capable  of  being  commenced  or 
not  in  the  county  court.  In  an  action  for  slander 
the  plaintiff  recovered  6/.  damages  in  a  superior 
court.  On  an  application  for  a  rule  for  costs : — 
Held,  that  inasmuch  as  be  bad  necessarily 
brought  his  action  in  a  superior  court,  and  bad 
recovered  an  amount  of  damages  sufficient,  in 
the  absence  of  evidence  to  the  contrary,  to 
warrant  the  inlerence  that  his  conduct  in  bring* 
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ingit  was  neither  fri^olouB  nor  veiatioQB,  he  was 
•entitled  to  a  ru^  for  costs.  Graven  v.  Smith,  38 
L.  Ex.  90 ;  L.  B.  4  Ex.  146  ;  ao  L.  T.  400  ;  17 
■W.  R.  710. 

 ntl*  to  Iui.1— The  provision  of  the 

16  &  10  Yict.  c  64,  «.  4,  anthoming  a  jodge  to 
■grant  a  certificate  for  cosfs,  where  the  caoBe  ot 
;action  is  one  for  which  a  plaint  eotild  not  have 
.been  bronght  in  a  county  conrt,  does  not  apply 
to  the  case  where,  to  a  good  cause  of  action  which 
imi^t  hare  been  brou^t  in  the  coantjr  conrt, 
the  plaintiff  jobu  a  claim  of  title  to  land  which, 
the  trial,  proves  to  be  nnfoimded.  Slaekmore 
T.  mggt,  33  L.  J.,  C.  P.  167  ;  15  C.  B.  (if.S.)  790; 
10  Jut.  (n.8.)  703 ;  10  L.  T.  33  ;  12  W.  R.  476. 

In  an  action  brought  in  the  high  court  the 
•plaintiff  alleged  that  he  was  the  owner  in  fee 
■simple  of  certain  premises  the  Talne  of  which 
exceeded  501.  the  year,  and  he  daimed 
■damages  for  the  injury  done  to  his  rererBioD  by 
the  defendant's  interference  with  the  flow  of 
water  in  a  pipe  laid  through  the  defendant's 
land,  to  which  the  plaintiff  claimed  to  be  exclu- 
-sively  entitled  in  respect  of  his  own  premises 
The 'defendant  admitted  the  value  of  the  ^re- 
miscs,  but  by  his  pleading  denied  the  plaintiff's 
-title,  and  set  up  a  title  to  the  use  of  the  water  in 
himself : — ^Held,  that,  by  reason  of  the  qaestfon 


Old.  LXV.  r.  IS,  In  actions  founded  on  contract 
in  which  the  plaintiff  recoTera  hr  judgment  or 
otherwise  a  sum  (exclusive  of  costs)  not  exceed- 
ing &01.,  he  shall  be  entitled  to  no  more  costs 
than  he  would  have  been  entitled  to  had  he 
brought  his  action  in  a  county  court,  unless  the 
court  or  a  judge  otherwise  orders  : — Held,  that 
this  rule  does  not  apply  to  actions  which  could 
not  have  been  brought  in  s  county  court.  Say- 
wood  T.  Ovw,  64  L.  J.,  Q.  B.  17 ;  14  Q.  B.  D.  63; 
51L.T.601;  33W.  B.  186. 

Oounterolaim  agaliut  Third  Party.]— Semblc, 
that  when  a  counterclaim  is  against  a  person 
not  a  party  to  the  action,  B.  S4,  sub-B.  S,  of  the 
Judicature  Act,  1883,  and  Ord.  XXI.  rr.  II,  12, 
13,  14,  do  not  renders.  5  of  the  County  Courts 
Act,  1867,  applicable  to  such  a  counterclaim. 
Leu)i»  T.  IHrnming,  21  Q.  B.  D.  230  ;  69  L.  T. 
611  ;  87W.R.16. 

Kot  applying  t«  Corti  of  Conmterclaim.]  — 

Ord.  LXV.  r.  12,  by  which  a  plaintiff,  who  re- 

coveiB  a  sum  not  exceeding  501.  in  an  action  of 
contract,  is  entitled  only  to  costs  on  the  county 
court  scale  unless  the  court  or  a  judge  otherwise 
orders,  does  not  apply  to  the  case  of  a  counter- 
claim. Where,  therefore,  a  plaintiff  recovered 
482.  on  his  claim,  and  also  succeeded  upon  a 


-of  tiUc  which  was  involved,  the  action  was  not ;  ccitcrclaim  for  123/. Held,  that  for  the  pur- 
■one  which  could  have  been  commenced  in  the  taxation  the  claim  and  countere^im 


comity  court,  and  conscqoently  that  the  plaintiff, 
who  had  recovered  less  than  10/.,wasnotdepriTeil 
•at  his  costs  by  sect.  116  of  the  County  Courts 
Act,  1888.  Howorth  v.  SutcUffe,  64  L.  J.,  Q.  B. 
729 ;  [189.^1  2  Q.  B.  368 ;  14  R.  722 ;  73  L.  T. 
277  ;  44  W.  R.  93  ;  69  J.  P.  678— C.  A. 

A  jury  returned  a  vcnlict  of  U.  \0t.  in  an 
action  for  damages  to  the  plaintiff's  reversion  by 
removing  stones,  ftc.  The  pleas  denied  his  in- 
terest and  set  up  a  right  under  a  crown  lease. 
The  defendant  abondoned  at  the  trial  all  ques- 
tions as  to  the  plaintiff's  interest  and  grounded 
ihis  right  under  a  reservation  in  an  inclosure  act 
only :— Held,  that  the  pUintiff  was  entitled  to 
costs.  Wdliawa  v.  JoHet,  15  L.  T.  248  ;  15  W. 
B.133. 

That  plaintiff  would  have  got  a  very  small  sum 
in  damages,  or  reported  due  to  him  upon  the 
.account,  is  not  to  preclude  him  from  costs,  if  the 
title  to  the  land  is  in  question,  an<l  he  proves  his 
right.  Plaintiff,  if  he  chooses  to  waive  it,  can- 
not be  compelled  to  go  into  the  office  to  take  the 
account.  Mearne  y.  Rireritoa  (^Lvrd),  2  MoU. 
487. 

The  pica  of  not  possessed,  to  an  action  of  tres- 
,fMBB  quare  clansum  frcgit,  docs  not  oust  the 
.jurisdiction  of  a  county  court ;  and  if  the  title 
■did  not  come  in  question  on  the  trial,  and  the 
plaintiff  recovers  a  sum  not  exceeding  61.  he  is 
not  -entitled  to  costs,  Latham  v.  Speddivg,  2 
L.  H.  ft  P.  878  ;  17  Q.  B.  440  ;  20  L.  J.,  Q,  B. 
:S02;  16  Jnr.  576. 

In  an  action  of  trespass,  where  the  main  issue 
to  be  dctennincd  was  one  of  tide  to  land,  the 
pliiinlifis  claimed  an  injunction  and  damages. 
The  action  was  tried  before  a  judge  with  a  jury. 
"The  jury  found  a  vcnlict  for  the  plaintiffs  with 
40*.  damages.  The  judge  gave'  jutyfrncnt  for  the 
plaintiffs,  and  granted  the  injimction,  but  made 
no  order  as  to  costs  : — Held,  that  the  plaintiffs 
were  not  entitled  to  costs.  St.  Jokn't  Gdlege, 
CambHdga  v.  Pierrepont,  61  L.  J.,  Q.  B.  19  ;  66 
-L.  T.  88, 

 BroMh  of  FromlBe  of  Hanlage.]— By 


must  be  treated  as  independent  actions ;  that  the 
costs  of  I  the  counterclaim  followed  the  ordinary 
rule  as  to  costs,  and  that  the  plaintiff  was  en- 
titled to  have  the  costs  of  his  defence  to  the 
counterdaim  taxed  on  the  high  court  scale. 
Amon  T.  BohUtt,  58  L.  J.,  Q.  B.  £19  ;  22  Q.  B.  D. 
643  ;  60  L.  T.  912  ;  37  W.  R.  329— C.  A. 

The  County  Courts  Act,  1867,  s.  5,  does  not 
apply  to  counterclaims,  so  that  where  a  plaintiff 
proves  a  claim  for  40/.,  and  the  defendant  a 
counterclaim  in  tort  for  10/.,  the  defendant  in 
the  absence  of  any  order  as  to  costs,  will  be 
entitled  to  the  costs  of  proving  his  cfMinterclaim 
and  of  the  issues,  so  far  as  they  relate  thereto. 
BlaTte  v.  Aitplfyard,  47  L.  Ex.  407  ;  3  Ex.  I). 
195  ;  26  W.  It.  692. 
In  an  action  for  work  and  labour  done,  the 

tilaintiff  recovered  a  verdict  for  20/.  and  costs  on 
lis  claim,  and  also  obtained  a  verdict  with  costs 
on  a  counterclaim  for  board  and  lodgiug  :— 
Held,  that  he  was  entitled  to  the  full  costs  of  the 
counterclaim,  and,  in  addition  thereto,  the  costs 
of  the  original  action,  in  so  far  as  the  same  were 
not  included  in  the  costs  of  the  counterclaim. 
(friffitha  v.  Patierion,  22  L.  B.,  Ir.  656— C.  A. 

Speolfle  PerfiMTBUuiOO.]— A  suit  for  specifio 
pcrformnnce  of  sale  of  leasehold  property  for 
160/.,  subject  to  rent  of  92/.  10«.  and  covenant 
to  keep  insnrcd,  is  a  proper  case  to  allow  full 
costs,  notwithstniidiiig  30  &.  31  Vict.  c.  142. 
Carpmael  v.  CarwU,  18  W.  B.  513. 

Foreelonro  Aetion.] — In  an  action  to  fore- 
close a  mortgngc  for  65/.,  where  both  plaintiff 
and  defendant  resided  at  tlie  same  place : — Hehl, 
that  the  plaintiff  was  entitled  only  to  such  costs 
as  he  would  have  obtained  in  the  county  court. 
SimoM  V,  McAdam  (L.  R.  6  E<3^  324),  followed. 
Ceozier  v.  Dotetett,  SK  t.  J.,  Ch.  210  ;  31  Ch.  D. 
67  ;  63  L.  T.  592  ;  34  W.  B.  267. 

In  a  suit  to  foi-eclose  a  mortgage  for  40/,, 
where  both  pbintif!  and  defendant  lived  at  the 
same  place: — Held,  that  the  plaintiff  was 
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entitled  only  to  sach  costs  ns  he  would  have 
obtamedinthccotm^oonrt.  Simoiuy. McAdant, 
37  L.  J.,  Ch.  T&l  ;  L.  B.  6  Eq.  324 ;  18  L.  T.  678  ; 
16  W.  R.  6»3. 

Gopyriglit — IiiMngeinoiLt--LeH  than  £10  »- 
eoTored.] — Under  the  proviBions  of  3  &  4  WilL  4, 
c.  Ifi,  s.  2,  a  successful  plaintiff  in  an  action  for 
penalties  for  infringement  of  dramatic  copyright 
^vas  entitled  to  receive  doable  costs.  Double 
costs  given  by  any  public  act  are  abolished  by 
ft  &  6  Vict,  c,  97,  8.  2,  which  substitutes  for  such 
costs  a  fall  and  reasonable  indemnity,  to  be 
taxed  by  the  proper  officer.  In  an  action  for  in- 
fringement  of  dnunatic  copyright  nnder  the 
above  act,  the  plaintiff  elaimctl  six  penalties  of 
40jr.  each.  The  defendant  paid  into  court  8/.  in 
respect  of  four  of  such  penalties,  and  the  plaintiff 
took  the  money  oat  of  court  in  satisfaction  of  so 
much  of  the  claim  in  respect  of  which  it  wns 
paid  in,  and  proceeded  to  tax  his  oists  nnder 
Old.  XXII.  r.  7.  The  master  refused  to  tax  on 
the  ground  that  plaintiff,  having  recovered  a 
som  of  leas  than  10!.  in  an  action  founded  on 
tort,  was  not  entitled  to  costs  by  reason  of  the 
provision  of  s.  116  of  the  County  Courts  Act, 
1888  :— Held,  that  the  plaintiff  was  entitled  to 
have  bis  costs  taxed.  Meere  v.  dihtm,  60  L.  J., 
Q.  B.  461 ;  [ISSll  1  Q.  B.  652  ;  64  L.  T.  141  ;  39 
W.IL420. 

Where  SoUoltor  is  FlaintUr:]— Section  5  of  the 
County  Courts  Act,  1867,  which  deprives  plain- 
tiffs in  actions  commenced  in  the  high  court  of 
costs  if  less  than  20f.  in  contract,  or  lOf.  in  tort, 
is  recovered,  applies  to  an  action  in  which  a 
solicitot  is  plaintiff.  Blair  v.  Bitler,  67  L.  J., 
Q.  B.  512  ;  21  Q.  B.  D.  185 ;  S9  L.  T.  337  ;  36 
W.  B.  767. 

Oosto  of  XzMUtioii.]— Section  30  of  19  k  20 
Vict,  c  108,  does  not  deprive  a  plaintiff  of  the 
costs  of  a  writ  of  execution.  Armitagf.  v.  Jettup, 
36  L.  J.,  C.  F.  63  ;  L.  B.  2  0.  P.  12 ;  12  Jur. 
(X,B.)  863  ;  16  L.  T.  214  ;  16  W.  B.  130. 

Agreement  to  Befar.]  —The  parties  by  a  refer- 
ence in  an  action  may  contract  themselves  oat  of 
the  provisions  of  the  County  Courts  Act  as  to 
costs  when  less  than  202.  is  recovovd.  Lang  v. 
JSaUn,  16  W.  B.  60. 

Action  against  County  Court  Bailiff;]— A 

bailiff  of  a  pounty  court,  who  is  sued  for  taking 
gootis  under  an  execution  of  that  court,  is  within 
the  exception  of  9  &  10  Vict  c.  96,  s.  128 ;  and 
the  plaintiff  in  snch  action,  unless  he  recovers 

more  than  20/,,  or  the  judge  certifies,  is  deprived 
of  costs  by  s.  139.  Man  v.  Buckerjield ,  2  L.  M. 
&  P.  5ij ;  20  L.  J.,  Q.  B.  265  ;  15  Jur.  67, 

Transfer  to  Coan^  Conrt — Ims  than  £S0  r»> 
corand.] — \t  in  an  action  commenced  in  the 
high  court  and  transferred  to  a  county  court 
less  than  50?.  is  recovered,  b.  116  of  the  County 
Courts  Act,  1888,  applies,  and  not  s.  65,  and  onlv 
county  court  costs  can  be  given  as  to  any  part  of 
the  action — Per  Kay,  L.J.  Harrit  v.  judge,  61 
L.  J.,  Q.  B.  577  ;  [1892]  2  Q,  B.  565  ;  67  L.  T. 
19 ;  41  W.  E.  9. 

 Leu  tlian  £30  reeorered.] — Where  an 

Rction  commenced  in  the  high  court  is  trans- 
ferred to  the  county  court  imder  s.  65  of  the 
Connty  Courts  Act,  1888,  and  results  in  a  jndg- 


mcntfor  the  plaintiff  for  less  than  20Z.,  the  plain* 
tiff  is  entitled  to  his  costs  anbscquent  to  the 
transfer  l»it  not  to  his  costs  incurred  before  Eoch 
transfer,  unless  he  obtains  a  certificate  under  b. 
116.    Armitage  v.  I'ltan,  67  L.  T.  415. 

Section  116  of  the  County  Courts  Act,  1888 
(relating  to  actions  on  contract  in  which  less 
than  20/.  is  recovered),  applies  to  actions  btongfat 
in  the  high  court  and  transferred  to  the  county 
court  under  s.  65  ;  it  applies  to  all  the  costs  in 
such  actions,  including  those  costs  incurred  after 
the  order  of  transfer.  Armitage  v.  Fito»  (fi7 
L.  T.  415)  overruled.  White  v.  Cohen,  62  L.  J, 
Q.  B.  274  ;  [1^93]  1  Q.  B.  580  ;  4  B.  862;  6» 
L.  T.  305  ;  41  W.  B.  396— C.  A. 

SemoTsl  of  Astion  to  Superior  Court.]— Al- 
though an  action  may  have  been  moved  from  a 
county  court  into  a  superior  court  at  the  instance 
of  the  defcmlant,  the  judge  may  refuse  to  certify 
for  the  costs  of  a  plaintiff  recovering  a  sum  ia. 
sufficient  to  carry  costs  under  the  County  Courts 
Act,  1867,  8.  5.  Fllticrt  v.  AUfrry,  44  L.  J., 
C.  P.  10,  n. ;  L.  E.  10  C.  P.  29  ;  31  L.  T.  881. 

A  plaintiff  commenced  an  action  in  detinue  in 
the  Mayor's  Court.  At  the  instance  of  theilc- 
fcndont  it  was  removed  by  certiorari  into  the 
Queen's  Bench,  whore  the  plaintiff  recovered  Sf. 
The  judge  who  trial  the  cause  refused  to  certify 
under  s.  5,  to  give  liim  his  costs  : — Held,  that  he 
was  not  entitled  to  his  costs  of  the  action.  Peliat 
V.  Bredauer,  40  L.  J.,  Q.  B.  161  ;  L.  IL  6  Q.  B. 
438 ;  24  L.  T.  762  ;  19  W.  R.  779. 

Order  HT.— less  than  £50  reeoTered.]— By 

the  County  Courts  Act,  1888,  s.  116,  if  in  an 
action  founded  on  contract,  the  plaintiff  shaU 
recover  a  sum  of  20/.  or  upwards,  but  less  than 
,  50/.,  he  shall  not  be  entitled  to  any  more  cost* 
than  he  would  have  been  entitled  to  if  the  action 
had  been  brought  in  a  county  court.  Providal 
ttiat,  iC  in  any  action  fonndod  on  contract  the 
plaintiff  shall  within  twenty-one  days  after  the 
service  of  the  writ,  or  within  snch  further  time 
as  may  be  ordered  by  the  high  court  or  a  judge 
thereof,  obtain  an  order  under  Ord,  XIV.  em- 
powering him  to  enter  judgment  for  20i.  or  up- 
wards, he  shall  be  entitled  to  costs  according  to 
the  scale  for  the  time  being  in  use  in  the  supreme 
court.  The  plaintiff,  in  an  action  founded  on 
contract,  claimed  481.  He  obtained  leave  under 
Ord.  XIV.  to  sign  judgment  for  45/.,  and  pro- 
ceeiling  to  trial  recovered  the  balance  of  hia 
claim  with  costs  : — Held,  that  he  was  entitled 
by  8.  116  (2)  of  the  County  Courts  Act,  1888,  to 
the  costs  of  the  whole  action  on  the  hijgfa  court 
scale,  although  he  had  recovered  less  than  50/. 
Barher  v.  JlemvHead,  58  L.  J.,  Q.  B.  369 ;  23 
Q.  B.  D.  8  ;  tiO  L.  T.  640  ;  37  W.  K.  686. 

An  action  of  contract  brought  in  the  high 
court  for  more  than  BO/,  was  renutted  to  the 
county  court  after  the  plaintiffs  hod  recovered 
less  than  20/.  tinder  Ord.  XIV.  They  recovered 
in  all  less  than  60/. :— Held,  that  the  pUiDtiff» 
were  not  entitled  to  costs  on  the  supreme  court 
scale  in  i-cspect  of  the  part  of  the  proceedings 
which  had  taken  place  in  the  high  court. 
Wihtm  V.  Statham,  GO  L.  J.,  Q.  R  726 ;  [1891] 
2  Q.  D.  261 ;  39  W.  B.686. 

Bfbot  0^  on  ArUtntiou.]— Abbitba- 

TION. 

Btf erenoe  of  Aetluk— Coiti  to  abide  th»  Srent 
—Sum  Beoorered.] — By  aa  order  made  hj  ooa* 
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sent  of  the  parties,  au  action  on  a  boilding  con- 
tract was  referred  to  an  arbitrator  to  ascertain 
the  amount,  if  any,  due  from  the  defendajit  to 
the  plaintiff,  "the  costs  of  the  action,  reference, 
and  award,  to  abide  the  event."  llie  arbitrator 
found  tbemundue  to  the  plaintiff  was  19J.  2*.  Id., 
mxHi  which  an  order  was  made  for  judgment  for 
the  plaintiff  for  that  sum  without  costs  : — Held, 
that  the  plaintiff  had  recovered  in  the  action  by 
judgment  a  som  not  exceeding  20/.,  and  that  he 
was  therefore  derived  of  his  costs  of  the  action 
by  the  County  Courts  Act,  1867,  s.  6,  unless  he 
got  a  certificate  or  order  under  that  section. 
JffJUM  V.  Jonai  (7  C.  B.  (n.s.)  832)  ovemUed. 
Fergntfon  v.  DatUon,  61  L.  J.,  Q.  B.  266 ;  d 
Q.  B.  D.  470 ;  46  L.  T.  191 ;  SO  W.  E.  462— 
C.A. 

The  act  docs  not  apply  to  the  cue  of  a  refer- 
snce  without  any  action.  lb. 

Where  a  cause  was  referred,  before  trial,  by  a 
jodgc's  order,  with  power  to  certify  the  costs  of 
the  cause,  to  abide  the  event  of  the  cause,  and  the 
award  was  51.  4s.  3(2.  to  the  plaintiff,  but  with- 
out a  certificate  :— Held,  that  the  13  6:14  Vict, 
c  61,8. 11,  did  not  apply,  there  being  no  recovery 
by  judgment ;  and  that  he  was  entitled  to  the 
costs  of  the  cause.  Jonea  t.  Jone»,  7  C.  B.  (N^.) 
832  ;  29  L.  J.,  C.  P.  151  ;  6  Jur.  (N.S.)  826  ; 
I  L.  T.  373 ;  8  W.  K.  24S.   See  preceding  cate. 

Where  a  cause  is  referred,  by  consent  of 
parties,  after  issue  joined,  the  costs  of  the  cause 
to  abide  the  event  of  the  award,  and  the  arbi- 
trator finds  all  the  issues  for  the  plaintiff,  and 
awards  that  a  sum  not  exceeding  20/.  is  due 
from  the  defendant  to  the  plaintiff  in  respect  of 
the  breaches  of  contract  alleged  in  the  declara- 
tion, the  plaintiff  recovers  that  smn  within  13  & 
14  Vict,  c  61,  8. 11,  and  is  deprived  of  costs  by 
that  section.  Gnnell  v.  Amman  Aberdare  Chi- 
liert  Co.,  6  B.  S.  333  ;  34  L.  J.,  Q.  B.  161  ;  11 
Jar.  (N.s.>  687 ;  12  L.  T.  451 ;  13  W.  B.  715. 

Where  a  plaintiff,  upon  a  compulsory  order 
of  reference,  by  which  the  costs  of  the  cause 
sre  to  abide  the  event  of  the  awartl,  recovers 
less  than  10f»  be  is  not  entitled  to  costs,  without 
nn  order.  JRoberUon  v.  Sterne,  13  C.  B.  (K.9.) 
248  ;  31  L.  J.,  C.  P.  362  ;  9  Jur.  (N.s.)  332  ;  7 
L.T.  462;  11  W.  B.  94. 

A  plaintiff  sued  L.  for  365/.  for  goods  sold  and 
dcliveret;!.  On  the  day  after  the  writ  was 
iMued  paid  to  the  plaintiff  310/.  which  he 
accepted  on  account  of  his  claim.  After  decla- 
ration L.  pleaded  in  abatement  the  non-joinder 
of  H.,  whereupon  the  plaintiff  amended  the 
writ  and  declaration  under  the  Common  Law 
Procedure  Act,  1832,  s.  38,  by  adding  the  name 
of  H.  aa  joint  contractor.  Both  defendants 
pleaded  never  indebted,  and  also  a  plea  that 
after  the  writ  in  the  action  had  be^  issued 
against  the  defendant  L.  and  before  the  actt(m 
was  commenced  against  the  other  defendant  by 
amendment  pursuant  to  s.  38,  the  defendants 
nttsfied  the  plaintiffs'  claim  by  payment.  The 
came  having  been  referred  to  an  arbitrator,  coats 
to  abide  the  event,  with  power  to  the  arbitrator 
to  certify  as  a  judge  at  nisi  prios,  the  arbitrator 
by  h's  award  found  that  the  defendants  were 
indebted  to  the  phiintiff  in  322/.,  and  that  the 
defendants  did,  as  in  their  plea  alleged,  satisfy 
319/.,  part  of  such  debt,  by  payment,  and  the 
arbitrate  directed  that  the  verdict  should  there- 
fore be  entered  for  the  plaintiff  for  3/.,  being  the 
difference  between  the  two  sums  of  322/.  and 
319/.,  and  he  gave  no  certificate  as  to  costs : — 
Hdd,  that  the  only  action  in  which  the  plaintiff 
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.recovered  being  the  action  against  both  defen- 
|daQt8,he  was  deprived  of  his  costs  by  the  County 
[Courts  Act,  1867,  s.  5,  inasmuch  as  he  recovered 

in  that  action  less  than  20/.,  and  he  was  not 

allowed  to  tax  his  costs  of  the  cause  against  L. 

alone.   Balmain  y.  I4eifi>ld,  44  L.  J.,  C.  P.  94  ; 

L.  E.  10  C.  P.  203  ;  32  L.  T.  67  ;  23W.  R.  310. 

1  A  cause  having  been  referred,  together  with 
all  matters  in  difference  betweefi  the  parties,  the 
costs  of  the  cause  to  abide  the  event  of  the 
reference,  the  arbitrator  awarded — first,  as  to 
the  cause,  that  there  was  due  to  the  plaintiff 
from  the  defendant,  the  sum  of  259/.  U. ;  and, 
secondly,  as  to  the  matters  in  difference  other 
than  the  cause,  that  there  was  due  from  the 
phiintiff  to  thcdefendant  tbesumof  242/.  13».10d., 
and  the  arbitrator  directed  the  latter  sum  to 
be  allowed  out  of  and  deducted  from  thn 
damages  and  costs  recoverable  hy  the  plaintiff 
in  the  action,  and  the  balance  to  be  paid  to  the 
plaintiff  : — Held,  that  the  event  of  the  reference 
was  in  favour  of  the  plaintiff,  and  that  he  was 
not  precluded  from  recovering  his  costs  of  the 
action  by  the  County  Courts  Act,  1867,  s.  5. 
Sterena  y,  Qtapman,  40  L.  J.,  Ex.  123 ;  L.  B.  6 
Ex.  218  ;  24  L.  T.  478 ;  19  W.  B.  958. 

An  action  of  slander  after  issue  joined  and 
before  trial,  was  by  agreement  referred,  the  costs 
of  the  cause  to  abide  the  event  of  the  award. 
The  arbitrator  found  one  issue  for  the  plaintiff, 
with  twenty  shillings  damages  : — Held,  that  be 
was  entitled  to  the  costs  of  the  cause.  Frean  v. 
Sargtnt,  2  H.  4e  C.  298  ;  82  L.  J.,  Ex.  281 ;  8 
li.  T.  467 ;  11  W.  B.  808. 

A  verdict  was  taken  at  the  trial  for  18/., 
subject  to  a  reference.  The  costs  of  the  cause 
were  to  abide  the  event  of  the  award.  The 
arbitrator  ordered  that  the  verdict  should  be 
reduced  to  21. 16*.  ]  l\d. Held,  that  the  phiin- 
tiff was  not  entitled  to  oosta,  the  reference  having 
been  after  Tcrdict  given.  Smith  t.  Mge,  2  H.  &  C. 
659  ;  33  L.  J.,  Ex.  9 ;  9  Jur.  (N.8.)  1300  ;  9  L.  T. 
445  i  12  W.  R.  133. 

A  cause  was  referred,  and  by  the  order  of 
reference  the  party  in  whose  favour  the  award 
should  be  made  was  to  be  at  liberty  to  enter  up 
judgment  for  the  som  awarded,  as  if  a  verdict 
had  been  obtained.  The  arbitrator  awarded 
20/. : — Held,  that  the  costs  must  be  taxed  accord- 
ing to  the  reduced  scale.  Waller  v.  Smith, 
3  M.  &  W.  136 ;  6  D.  P.  C.  103  ;  M.  it  H.  326  ; 
7  L.  J.,  Ex.  15. 

Where  a  cause  is  referred  at  nisi  prius,  care 
should  be  token  to  give  the  ubitrator  the  same 
power  of  certifying  that  it  was  a  fit  cause  to  be 
tried  before  a  judge  as  the  judge  at  nisi  prinn 
would  have  had  ;  since  otherwise,  if  he  awarded 
to  the  plaintiff  a  sum  under  20^.,  the  master 
will  not  be  warranted  in  taxing  the  costs,  either 
OS  between  party  and  party,  or  between  attorney 
and  client,  except  according  to  tbs  reduced  scale. 
Walton  T.  Smith,  6  M.  &  W.  159  ;  7  D.  Pi  a  394 ; 

2  H.&:H.  I ;  8  L.  J.,  Ex.  164. 

In  an  action  on  an  attorney's  bill,  to  which 
there  was  a  set-off,  the  cause,  being  partially 
heard,  was  referred  to  the  master,  who  was  to 
enter  into  the  whole  account.  The  master  found 
a  balance  in  favour  of  the  plaintiff  of  2/.  12#. : — 
Held,  that  the  plaintiff  was  not  entitled  to  costs 
on  the  higher  scale  without  a  judge's  certificate. 
Parker  t.  Serle,  S  D.  P.  C.  334. 

 Costa  of  Beferenee  and  Award,]— Where 

a  cause  is  referred  on  the  usual  terms,  costs  to 
abide  the  event,  the  costs  of  the  reference  and 
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award  to  !»  at  the  dlBcretion  of  the  nrbitrator, 
and  by  the  award  less  than  the  sum  of  ?0/.  is 
recovered,  and  the  costs  of  the  i-cfciciicc  ami 
award  are  awarded  to  be  paid  by  the  defendant, 
the  costs  of  the  reference  are  not  to  be  tnxe<l  on 
the  lower  scale.  Holland  t.  Vincent,  1)  Kx.  2-74  ; 
2  C.  L.  B.  407  ;  23  L.  J.,  Ex.  78 ;  17  Jur.  1051* ; 
2  W.  B.  9C.  S.  P.,  mchHton  v.  SyTtei,  9  Ex. 
357 ;  2  C.  L.  R.  992  ;  23  L.  J.,  Ex.  193. 

An  action  of  contract  was  corapulsorily  referred 
to  a  master,  and  it  was  ordered  that  the  costs  of 
the  cause  should  abide  the  event,  and  that  the 
costs  of  the  reference  should  be  in  the  discretion 
of  the  master.  The  master  awarded  to  the 
plaintiff  a  sum  less  than  20!.  and  directed  the 
defendant  to  pay  the  costs  of  the  reference  : — 
Held,  that  the  plaintiff  was  not  entitled  to  these 
costs  ;  for  that  they  could  only  be  recovered  upon 
the  judgment,  entered  on  the  award,  and  (the 
judgment  being  for  a  sura  not  exceeding  20/.) 
the  13  &  H  Vict.  c.  61,  s.  II,  deprived  the 
plaintiff  of  costs.  Moore  t.  WattoH,  36  L.  J,,  C. 
r.  122 ;  L.  R.  2  C.  P.  314  ;  IS  L.  T.  66S;  16 
W.  R.  429. 

When  on  action  is  referred  by  consent  to 
Arbitration  upon  the  terms  that  the  costs  of  the 
cause  shall  abide  the  event,  and  the  costs  of  ttie 
award  shall  be  in  the  discretion  of  the  arbi- 
trator, if  the  arbitrator  decides  in  favour  of  the 
])lainti£ts  he  may  lawfully  direct  the  defendant 
to  pay  the  cost  of  the  reference  and  award, 
although  the  plnintifC  may  be  deprived  -of  the 
costs  of  the  cause  under  the  County  Courts  Act^ 
1867,  P.  5.  Whether  Moore  v.  Watton  (L.  It.  2 
C.  P.  314)  was  correctly  decided,  qutere.  Gallaiti 
y.  Wakejteld,  4  Ex.  ».  249  ;  48  L.  J.,  Ex.  70  ; 
40  L.  T.  30— C.  A. 

In  an  action  of  trover  and  of  debt  a  vcniict 
was  taken  for  the  plaintiff  for  the  damages 
claimed,  subject  to  a  reference,  "  the  costs  of  the 
cause  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator."  The  arbitrator 
awarded  that  the  verdict  should  be  entered  for 
21.  V)$.  as  to  the  claim  in  trover,  and  for 
71.  12<.  8(2.  OS  to  the  claim  in  debt,  and  directed 
the  defendant  to  pay  the  costs  of  the  reference 
and  award.  He  had  the  power  of  certifying  for 
costs,  but  gave  no  certificate.  The  master  de- 
clined to  tax  on  behalf  of  the  plaintiff  either  his 
cofit.s  of  the  cause  or  of  the  reference  and  award  : 
— Held,  that  tlie  plaintiff  was  not  entitled  to  the 
costs  of  the  cause,  but  that  he  was  entitled  to 
those  of  the  reference  and  award,  although  he 
had  recovered  in  the  cause  sums  not  exceeding 
10/,  in  tort  and  20/.  in  contract.  ForKliaw  v. 
Dt  Witte,  40  L.  J..  Ex.  153  ;  L.  B.  6  Ex.  200  ; 
24  L.  T.  897  ;  19  W.  li.  777. 

2.  Amoust  eecovkked. 

Aotlon  on  Contract — £90  BeooTered.]— Order 
LXV.  r.  12,  of  the  Eules  of  the  Supreme  Cpurt, 
1883,  is  not  inconsistent  with,  nor  supcrswlcd 
nor  repealed  by  s.  116  ol  the  County  Courts  Act, 
1888.  A  plaintiff  who  has  claimed  and  recovered 
the  exact  sum  of  50/.  in  an  action  founded  on 
contract  in  the  high  court,  and  who  has  ob- 
tained no  certiKcatc  from  the  judge  for  high 
court  costs,  is  only  entitled  to  costs  on  the 
county  court  scale.  MillingUm  v.  Sarwood, 
fil  L.J.,Q.  B.  682  ;  [1892]  2  Q.  B.  166  ;  66  L.  T. 
676 ;  40  W.  B.  481— C.  A. 

The  judge  before  whom  a  cause  is  tried  has 
power  to  certify  for  costs  under  13  &  14  Viet  c. 


I  fi] ,  8.  12,  where  the  verdict  returned  for  the 
I)latntiff  is  exactly  20/.  in  an  action  of  amtract, 
or  cxnctlv  6/.  in  an  acticm  of  tort.  Oarby  y. 
IfarrU,  7  Ex.  691 ;  21  L.  J.  Ex.  160;  16  Jar. 
450. 

Leu  than  £M  TMomrad  "in  fhe  Aotton."]— 

An  action  on  a  partnership  account  was  oy 
consent  referred  to  on  arbitrator.  The  terms  of 
I'cference  were  tliat  "all  matters  in  difference 
between  the  parties  in  the  action"  were  to  be 
referred,  and  that  "the  costs  of  the  acti<m" 
should  abide  the  award.  Sabsequently  to  this 
order  of  reference,  the  parties  agreed  to  submit 
to  the  arbitrator  a  further  matter  of  account 
outside  the  action.  The  arbitrator  awarded  40/. 
to  the  plaintiff  on  his  claim,  and  found  that  a 
further  sum  of  14^.  2t.  was  due  to  him  on  the 
subsequent  account : — Held,  that  the  plaintiff 
had  recovered  "  in  the  action "  leas  than  501., 
and  therefore  came  under  the  provisions  of 
Ord.  LXV.  r.  12,  of  the  Rules  of  1883.  whereby 
the  costs  recoverable  were  limited  to  county 
court  costs  in  actions  of  contract  where  less  than 
50/.  is  recorercd,  unless  by  leave  of  the  court 
the  high  court  scale  is  allowed.  Emviett  v. 
lleyet,  36  W.  R.  237. 

ITomlnal  Damages— Bond— £80  Penalty.]— 

Judgment  having  been  given  for  a  plaintiff  in  an 
action  on  a  bond  in  the  penal  sum  of  20/,  con- 
ditioned for  payment  of  12/.,  he  is  deprived  of 
costs  by  13  &  14  Vict,  c  61,  s,  11,  on  the  ground, 
iirst,  that  the  nominal  damages  do  not  make  the 
sum  recovered  exceed  20/. ;  and,  secondly,  per 
Pollock,  C.B.,  and  Watson,  B,,  that  the  sum  re- 
covered within  the  meaning  of  that  section  was 
12/.  only,  (iouxtii  v.  Moore.  3  H.  &  N.  640  :  27 
L.  J.,  Ex.391. 

Bnm  claimed  no  Orltetion.]— A  plaintiff  sued 
in  trespass  in  the  supreme  court  of  the  island  of 
Jamaica,  laying  his  damages  at  3,01)0/.,  a  snui 
above  the  limit  of  the  jurisdiction  of  the  local 
courts  in  that  island,  and  recovered  a  verdict 
Cor  40*. : — Held,  that  the  sum  recovered  by  the 
verdict,  and  sanctioned  by  the  judgment,  and 
not  the  sum  laid  in  the  declaration,  was  the  test 
to  be  applied  to  ascertain  the  right  to  sue  in  the 
supreme  court,  and  to  entitle  the  plaintiff  to 
supreme  court  costs.  Emery  T.  Siniu,  7  Moore, 
P.C.195. 

FrooMdings  rtayea  on  Payment  1— There  were 

counts  for  unliquidated  and  liquidated  damages 
in  a  declaration.  The  defendant,  after  judgment 
by  default  and  notice  of  executing  a  writ  of  in- 
quiry, obtained  an  order  to  stay  ail  further  pro- 
ceedings on  payment  of  16/.  14*.  Hd.  and  coeta : 
— Held,  that  the  costs  must  be  taxed  on  the  re- 
duced scale.  Ifom  v.  JPoeocTt,  2  D.  OXA")  948 ; 
12  L.  J.,  Q.  B.  274  ;  7  Jur.  813. 

In  such  a  case  the  defendant  should  get  it 
made  part  of  the  judge's  order,  upon  the  applica- 
tion, that  costs  of  the  action  should  be  taxed 
upon  the  higher  scale.  lb. 

Where,  in  an  action  for  unliquidated  damages, 
the  defendant,  just  before  the  assises,  in  order  to 
save  the  expenses  of  the  trial,  agreed  under  a 
judge's  order  to  withdraw  his  pleas,  and  that  the 
plaintiff  should  be  at  liberty  to  sign  judgment  for 
111.  12s.,  and  that,  on  payment  of  that  sum,  with 
coets  to  be  taxed,  the  proceedings  should  be 
stayed . — Held,  that  the  costs  must  be  taxed  cox 
the  reduced  scale.   Cbok  T.  MuiO,  6  M.  ft  W. 
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161 ;  7  D.  P.  C.  397  ;  8  H.  &  H.  S7 ;  8  L.  Ex. 
216  ;  3  Jur.  763. 

Pajmant  Into  Court.] — la  on  action  for  a  sum 
not  exceeding  20f^  the  defendant  paid  the  sum 
claimed  into  court,  and  the  phuntiS  took  it  out 
in  satisfoctlon : — ^Held,  that  it  was  a  sum  re- 
covered in  the  action  within  13  &  H  Vict.  c.  61, 
B.  11,  and  that  the  plaintifE  was  not  entitled  to 
his  costs.  Putt  t.  Idllicrap,  1  H.  &  C.  615 ;  32 
L.  J.,  Ex.  ISO ;  9  Jnr.  (n&)  80 ;  7  L.  T.  425  ; 
11  W.  B.  24. 

So  where  a  defendant  pajB  money  Into  court 
which  the  plaintiff  accepts  in  satisfaction  of  bis 
claim,  he  recorers  the  amount  within  the  mean- 
ing of  IS  ft  14  Vict.  c.  61,  s.  11,  which,  in  certain 
cases.  dcpriTes  a  plaintiff  of  costs  if  he  "shall 
recover  a.  sum  not  exceeding  20/."  Bottlding  y, 
Ttjler,  3  B.  k.  S.  473  ;  32  L.  J.,  Q.  B.  85  ;  9  Jur. 

794  ;  11  W.  B.  S07.  8.  ArhUu  v.  Arm- 
ttrang,  17  W.  R.  711. 

But  whete  in  an  action  brouglit  to  recover  a 
sum  beyond  the  jurisdiction  of  me  county  court 
the  defendant  paid  into  court  a  sum  under  20/. 
which  the  plaintiff  accepted  in  satisfaction  and 
discharge  of  his  claim,  and  the  parties  dwelt 
more  ttian.  twenty  miles  apart Held,  that  the 
plaintiff  was  entitled  to  bis  costs,  under  15  &  16 
Vict.  c.  54,  s.  4.  Waylett  v.  Windham,  2  H.  k  C. 
982  ;  S3  L.  J.,  Ex.  172  ;  9  L.  T.  725. 

A  plaintiff  who  recovers  in  on  action  for  a 
debt  a  sum  which,  tof^ether  with  a  sum  paid 
into  court  on  a  plea  of  tender,  exceeds  202.,  is 
entitlcil  to  the  costs  of  the  action,  notwith- 
standing  13  ft  14  Vict.c.61,B.  11.  Croate  v.iSea- 
tun,  11  C.  6.  524  ;  2  L.  M.  ft  P.  273. 

In  an  action  in  which  there  were  three  counts, 
each  in  tort,  and  the  parties  resided  within  the 
jurisdiction  of  the  civil  bill  court  of  the  county 
in  which  the  causes  of  action  had  arisen,  the 
jury  found  a  verdict  for  the  plaintiff  for  21. 
damages  on  two  counts,  and  tiiat  61.,  which  had 
been  lotlged  in  court  by  the  defendant  on  foot 
of  the  third  count,  was  sufficient : — Held,  that 
the  plaintiff  had  not  recovered  71.,  and  therefore 
was  uot  entitled  to  any  costs  of  the  action. 
Jlyerg  v.  Phelan,  26  L.  B.  Ir.  218— C.  A. 

"  Admitted  Bet-ofl:"]— A  set-off  admittwl  by 
the  plaintiff  on  his  writ  is  an  "  admitted  set-off  " 
within  s.  57  Of  the  County  Courts  Act,  1888, 
even  although  not  odmittoil  by  the  defendant, 
and  if  the  amount  recovered  is,  by  sucli  admis- 
sion, reduceil  by  50/.,  the  plaintiff  is  only  cn- 
titletltocoBtson  the  county  court  scale.  Lorrjoij 
V.  Cole,  fi4  L-  J.,  Q.  B.  120  ;  [1894]  2  Q.  B.  SGI  ; 
10  B.  482  ;  71  L.  T.  374  ;  45  W.  K.  48. 

 Amount  *'B««OTer«d."]— In  an  action  of 

contract  a  vcnlict  was  given  for  the  plaintiff  for 
76/.,  an<l  for  the  defendant  on  a  set-off,  which 
was  not  tttlmitteil  by  tho  plaintiff,  for  64/.,  and 
judgment  was  given  for  tlie  plaintiff  for  the 
oolancc  of  12/. :— Held,  that  the  amount  "re- 
covered" by  the  plaintiff  within  s.  116  of  the 
County  Courts  Act,  1888,  was  the  balance  only 
of  12/.  for  which  judgment  was  given;  but  as 
there  was  no  admitted  set-off  under  s.  57 — which 
must  be  a  sct-oS  admitted  by  both  parties — the 
action  being  for  over  50/.,  was  one  which  could 
not  luve  been  brongbt  in  a  county  court, and 
therefore  s.  116  did  not  apply  to  deprive  the 
plaintiff  of  his  costs  on  the  high  coort  scale. 
GoUhUl  V.  Clarke,  5  a  75  ;  68  L.  T.  414. 

If  the  amount  of  the  plaintiff's  claim  is  re- 
duced by  tho  defendant's  setoff  to  a  sum  not 
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exceeding  20/.,  the  plaintiff's  costs  are  to  be 
taxed  on  the  lower  scale.  To/tffg  v.  Cltadwirk,  5 
El.  ft  Bl.  950  ;  25  L.  J.,  Q.  B.  128  ;  2  Jur.  (SA> 
232  :  4  W.  B.  266. 

Where  a  plaintiff  in  an  action  in  a  superior 
court  proves  a  debt  exceeding  20/.,  and  the  de- 
fendant proves  a  set-off,  which  reduces  the 
verdict  to  a  sum  not  exceeding  20^.,  the  plaintiff 
recovers  the  balance  only,  within  13  ft  14  Vict, 
c.  61,  s.  11,  and  therefore  is  not  entitled  to  costs. 
Beard  v.  Perry,  2  B.  ft  8.  493  ;  31  L.  J..  Q.  B. 
180  ;  8  Jur.  (N.8.)  914  ;  6  L  T.  352  ;  10  W.  R. 
619. 

Action  on  the  money  counts.  Pleas  never  in- 
debted and  set-off.  The  writ  of  summons  had 
been  indorsed  for  more  than  20/.  On  the  trial 
the  jury  found  that  the  defendant  was  indebted 
in  2il.  13«.,  and  no  further,  and  that  there  was 
a  set-off  of  19/.  18«.  &d.  This  finding  was  entered 
on  the  postca,  and  the  plaintiff  ^d  a  verdict 
for  the  balance,  42.  14<.  7d.  The  master  taxed 
the  costs  on  tho  hi^r  scale :— Held,  that  the 
plaintiff  was  not  dq>rived  of  his  costs  by  the 
coonty  courts  acts,  as  the  amount  of  the  debt 
exceeded  20/.,  though  reduced  by  set-off,  but 
that  he  had  recovered  less  than  20/.,  and  there- 
fore his  costs  must  be  taxed  on  the  lower  scale. 
2\mge  v.  CHadwiek,  5  EL  ft  BL  960  ;  25  I*  J., 
Q.  B.  128  ;  2  Jur.  C!r.S.)  232  ;  4  W.  B.  266. 

Unless  a  plaintiff,  in  an  action  of  contract  for 
which  a  plaint  might  have  been  entered  in  a 
county  court,  actually  recovers  more  than  20/., 
whatever  the  amount  of  his  claim,  and  whether 
reduced  by  payment,  by  tender,  or  by  set-off,  he 
is  by  13  ft  14  Vict.  c.  61,  s.  11,  deprived  of  costs, 
unless  the  judge  certifies  at  the  trud  under  s.  12, 
or  he  obtains  a  rule  or  order  under  15  ft  16  Vict, 
c.  54,  8.  4.  Ailwroft  v-.  FtmlJtes,  18  C.  B.  261  ; 
25  L.  J.,  C.  P.  202  ;  2  Jur.  (».8.)  449  ;  4  W.  R. 
457.  S.  P.,  Mumley  t.  Irwin,  18  C.  B.  812  :  26 
L.  J.,  C.  P.  206,  n. ;  2  Jar.  (NA)  460,  n. 

T«nd«r.]— The  act  does  not  deprive  the 
plaintiff  of  costs  where  the  verdict  is  redneed  to 

a  sum  under  20/.  only  by  a  tender,  but  which, 
with  the  amount  tendered,  is  not  less  thfm  20/. 
Cm/i»  V.  Siaman,  2  L.  M.  ft  P.  273 ;  11  C.  B. 
524  ;  15  Jur.  512. 

A  plea  of  tender  ia  not  a  plea  in  bar ;  there- 
fore the  sum  paiil  into  court  under  such  pica  ia 
a  sum  recovered  in  the  action.  A  plaintiff  who 
in  nn  action  for  more  than  20/.,  recovers  a  stun 
which,  together  with  a  sum  jiaid  into  court 
under  a  plco  of  tender,  exceeds  20/.,  is  entitled 
to  have  the  coet»  taxed  on  the  higher  scale. 
Cooeh  V.  Maltbu,  23  L.  J.,  Q.  B.  305 ;  2  W.  It. 
667    See  next  cote. 

Action  to  recover  28/.  19#.  Ad.  for  goods  sold 
and  delivered.  Pleas,  except  as  to  26/.  10«.  Qd., 
never  indebted  ;  and  as  to  that  sum  a  tender. 
The  jury  found  for  tho  defendant  on  the  plea 
of  tender,  but  that  the  plaintiff  was  entitled  to 
2/.  %a.  Kid.  more.  The  plaintiff  did  not  obtain  a 
certificate  that  the  cause  was  proper  to  be  tried 
in  a  superior  court: — Held,  that  his  costs  were 
to  be  taxed  on  the  lower  scale.  Jataet  v.  Vane 
(Lord),  2  EL  ft  EL  883  ;  29  L.  J.,  Q.  B.  169 ;  6 
Jur.  (KJB.)  731 :  2  L.  T.  281  ;  8  W.  U.  446. 

Wlicre'  a  plaintiff  dums  more  than  20/.,  but 
obtains  a  verdict  for  a  sum  under  30/.,  by  reosoa 
of  a  tender  of  the  remainder  of  the  amountr 
claimed  before  action,  his  costs  must  be  taken 
on  the  reduced  scale.  Dixon  v.  Walker,  7  U.  ft 
W.  214  ;  8  D.  P.  C.  87  ;  10  L.  J.,  Ex.  43.  6.  P., 
Crom  V.  S-'aman,  11  C.  B.  524. 
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3.  Wotthke  Contract  or  Tort. 


Liver;  BtaUa  Keeper.] — A  declaration  alleged 
that  the  plaintifE  delivered  a  horse  to  the  de- 
fendant as  a  livery  and  bait  stable-keeper,  to  be 
taken  care  and  kept  in  a  separate  stall: 
breach,  that  he  did  not  take  care  of  the  horse  or 
keep  it  in  a  separate  stall,  in  consequence  of 
which  it  was  injuroiand  kicked  by  other  horses  : 
— Held,  that  this  was  an  action  of  contract ;  and 
consequently  the  plaintifE,  having  recovered  by 
verdict  less  than  201.,  was,  in  tlie  absence  of  a 
certificate  from  the  judge  who  tried  the  cause, 
deprived  of  costs  by  the  13  &  14  Vict,  c  61 ,  ss.  11 
and  12.  Zegge  v.  Tucker,  1  H.  &  N.  600  ;  26  L. 
J.,  Ex.  71  ;  2  Jur.  (N.S.)  1236 ;  5  W.  E.  78. 

Iqjuy  to  Snbjeet  of  Bailment — IT^liganoe.] 

— ^An  action  by  a  bailor  against  a  bailee  for 
reward  for  a  breach  of  his  common-law  duty  to 
keep  safdy  the  thing  entrostcd  to  his  care  is  an 
action  founded  on  tort  within  the  meaning  of 
B.  116  of  the  County  Courts  Aot,  1888,  and  a 
plaintiff  in  such  an  action  who  recovers  not  less 
than  20/.  is  entitled  to  his  full  costs  of  the  action. 
Turner  v.  Stallibraa*,  67  L.  J.,  Q.  B.  52  ;  [1898] 
1  Q.  B.  56  ;  77  h.  T.  482  j  46  W.  B.  81— C.  A. 

Carrier! — Goods.] — A  declaration  stated  that 
goods  were  delivered  to  common  carriers,  to  be 
safely  carried  and  delivered  :  breach,  that  they, 
not  regarding  their  duty,  so  carelessly  and  negli- 
gently conducted  themselves  that  part  of  the 
goals  was  lost.  The  carriers  snfiEered  judgment 
by  default,  and  the  damages  were  assessed  at 
Wl.  it. : — Held,  that  this  was  an  action  on  the 
.case  within  13  &  14  Vict.  c.61,  s.ll,  and  was  not 
an  action  of  contract  within  )  9  Ac  20  Vict.  c.  108, 
s.  30,  and  therefore  the  plaintiff  was  entitled  to 
costs.  Tattan  v.  G.  W.  Ity.,  2  Kl.  &  EL  844  ;  29 
L.  J.,  Q.  B.  181 ;  6  Jur.  (N.3.)  800  ;  8  W.  R.  606. 
Contra,  O'Sulliran  v.  Dublin,  WiclUeto  and 
Waterford  n>j.,  16  "W.  R.  86. 

A  declaration  alleged  that  the  defendant  at 
the  time  of  the  promise  and  negligence  therein 
alleged,  was  the  owner  of  a  hackney  cab,  at  the 
time  of  the  promise  conducted  by  his  servant ; 
that  the  plaintiff  at  his  request  hired  it  of  him, 
.and  the  defendant  promised  to  convey  the  plain- 
tiff's lu^^ge  safely,  but  not  regarding  his  duty 
-or  promise,  negligently  lost  the  same : — Held, 
that  the  action  was  founded  on  contract,  and 
that  as  a  sum  not  exceeding  20f.  was  recovered 
the  plaintiff  was  deprived  of  ocMts  under  30  ti 
31  Vict,  c  142,  8.  6.  liaylit  v.  LinMt,  42  L.  J., 
'0.  P.  119 ;  L.  R.  8  0.  P.  345  :  28  L.  T.  606. 

A  statementof  claim  alleged  that  the  plaintiff, 
na  vendor  of  goods,  delivered  them  to  the  de- 
fendants, a  railway  company,  as  carriers  for 
■reward,  the  goods  being  consigned  to  the  intend- 
ing parchafiers :  that  afterwards,  and  before  the 
goods  had  been  delivered  to  the  comignees  or 
■claimed  by  them  from  the  coiupany,  the  plaintiff 
-discovered  that  the  consignees  were  insolvent, 
and,  as  unpaid  vendor,  gave  notice  to  the  com- 
pany not  to  deliver  the  goods  to  the  consignees, 
but  to  hold  them  to  his  order,  and  before  the 
goods  weredeliveied  to  the  coDsignees,  the  plain- 
tiff required  the  company  to  re-deliver  them  to 
him  :  that  the  company  refused  to  do  so,  and 
delivered  them  to  the  consignees,  who  absconded 
without  paying  for  the  goods.  The  plaintiff 
•claimed. their  value,  viz.  121. 16x.  6d.,as  damages. 
The  company  paid  the  sum  into  court,  and  the 
plaintiff  took  it  out  in  gatisfactton : — ^Held,  that 


the.  action  was  founded  on  tort,  and  not  on  con- 
tract within  8.  5  of  the  County  Courts  Act,  1867, 
and  that  the  plaintiff  having  recovered  a  sum 
exceeding  lOi.  was  not  deprived  of  coats  by  that 
faction.  Pontifex  v.  Midland  R>j.,  47  L.  J.,  Q. 
B.  28  ;  3  Q.  B.  D.  23  ;  37  L.  T.  403  ;  26  W.  R. 
200.  8.  a,  and  S.  P.,  35  L.  T.  706  ;  26  W.  B. 
215. 

But  an  action  being  brought  against  a  railway 
company  as  a  common  carrier  for  damages  for 
non-delivery  of  goods  through  negligence,  the 
company  paid  into  court  a  sum  exceeding  10/., 
but  not  exceeding  20!.,  and  the  plaintiff  took  it 
out  in  eatisfoction : — ^Hdd,  that  tiie  action  was 
foandfid  on  contract,  and  therefore  the  plaintiff 
was  not  entitled  to  costs  under  s.  6of  the  County 
Courts  Act,  1867.  Fleming  v.  Manchater, 
Sheffield,andLiw0ln*hirelttf.,i<iB.  D.  81 ;  S9 
L.  T.  666 ;  27  W.  R.  481  — C.  A. 

—  Ii^iiT7  to  TaiMiigOT.]— An  action  in  the 
high  court  brought  by  a  passenger  against  a 
railway  company  for  an  injiu7  sustained  by  him 
through  the  negligence,  amounting  to  a  positive 
misfeasance,  of  the  company's  servants,  is  "  an 
action  founded  on  tort"  within  the  meaiuDg  of 
s.  116  of  the  County  Courts  Act,  1888  ;  and  the 
fact  tbat  the  passenger  has  a  contract  with  the 
company,  and  a  right  of  action  against  them  for 
a  breach  thereof,  does  not  for  the  purposes  of 
that  section  make  his  action  "  an  action  founded 
on  contract."  If,  therefore,  the  passenger  in 
such  a  case  recovers  202.  or  apwaids,  he  is  en- 
titled to  have  his  costs  taxed  on  the  high  court 
scale.  Taylor  v.  MancJtetitn-,  SheJHeld,  and  Lin- 
ooliiihirc.  Ry.,  64  L.  J.,  Q.  B.  6  ;  [1895]  1  Q.  B. 
134  ;  14  R.  .H4  ;  71  L.  T.  596  ;  49  W.  B.  120 ;  59 
J.  P.  lUO— C.  A. 

An  action  in  respect  of  personal  injuries  to  a 
passenger  caused  by  the  negligence  <x.  a  lailwi^ 
company  is  an  "action  founded  on  tort"  within 
s.  116  of  the  County  Courts  Act,  1888,  although 
the  negligence  is  also  a  breach  of  contract,  and 
is  BO  stated  in  the  pleadings ;  and  tiie  action  is 
equally  one  of  tort  whether  the  negligence  con- 
sists in  the  doing  or  the  omitting  to  do,  an  act. 
Kelly  V.  Metropolitan  Ry.,  64  L.  J,,  Q.  B.  668  ; 
[1895]  1  Q.  B.  944  ;  14  R.  417  ;  72  L.  T.  661  ; 
43  W.  R.  497  ;  69  J.  P.  437— C.  A. 

Wrongful  Conversion  after  Contraet  for  Sale.] 

— The  plaintiff,  a  dealer,  bought  an  hydraulic 
press  from  the  defendant,  an  auctioneer,  at  a 
sale,  under  conditions  of  eale  roqniting  pay- 
ment before  delivery.  Time  was  allowed  for 
payment.  Payment  was  tendered  within  the 
time  allowed,  but  the  defendant  refoeed  to 
deliver  the  press,  having  contracted  to  res^ 
it,  and  in  fact  reselling  it,  subsequent  to  the 
tender.  The  plaintiff  had  ^so  contracted  to 
resell  the  press,  after  delivery,  at  a  profit.  In 
the  action  the  sole  issue  in  dispute — namely, 
whether  there  had  been  tender  within  the  time 
allowed  for  payment — ^was  foimd  in  favour  of 
the  plaintiff,  and  evidence  of  the  plaintiff's  loss 
of  profit  on  resale  having  been  given  as  a 
measure  of  damage,  judgment  was  given  for  the 
plaintiff  for  29f.  15«.  3A.  The  d^ndant  con- 
tended that  the  action  was  one  for  breach  of 
contract,  and  that  costs  would  therefore  only  be 
recovered  on  the  county  court  scale : — Held,  that 
the  action  was  for  a  wrongful  conversion  subse- 

auent  to  and  independent  of  the  contract  passing 
le  property,  and  that.  It  was  therefore  an  sctim 
of  tort  in  which,  more  than  201.  faning  be^  re- 
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covered,  costs  followed  on  the  bigh  court  scale. 
Cohen  V.  Futttrr,  61  L.  J.,  Q.  B.  643  ;  66  L.  T. 
€16. 

Detinae.] — A  plaintiff  by  his  statement  of 
claim  alleged  that  he  was  the  owner  and  eatitled 
to  the  poeseesiou  of  a  picture,  which  the  defendant 
<Ietained  from  him,  xad  the  plaintiff  claimed  the 
pictore  or  its  value,  and  damages  for  its  deten- 
tion. At  the  trial  the  plaintiff  recovered  101.  as 
the  value  of  the  picture,  and  1*.  dam£^:e8  for  its 
■detention  : — Held,  that  the  action  was  founded 
on  tort  within  b.  5  of  the  County  Courts  Act, 
1867,60  that  the  plaintiff,  having  recovered  more 
than  10/.  was  entitled  to  his  costs.  Bryant  v. 
BerheH,  47  L.  J.,  C.  P.  670  ;  3  C.  P.  D.  389  ;  39 
L.  T.  17  ;  26  W.  R.  898— C.  A. 

The  34th  section  of  the  23  &  24  Vict  c.  126, 
does  not  apply  to  an  action  of  detinue.  Dawiy 
V.  Lamb,  11  C.  B.  (K.S.)  423  ;  31  L.  J.,  C.  P. 
17;  5L.T.  353;  10  W.  K.  43. 

Compare  Brown  v.  Boorman,  11  CL&  F.  1 ; 
3  Q.  B.  611  ;  Courtenay  v.  Earle,  10  0.  B.  78  ; 
20  L.  J.,  C.  P.  7  ;  15  Jur.  16  ;  Wood  T.  Finwt, 
7  Ex.  363  :  21  L.  J.,  Er.  138  ;  16  Jnr.  936  ; 
Gocett  V.  Badnid^e,  3  East,  62  ;  Weall  v.  £ing, 
12  East,  452  ;  BratherUm  v.  Wood,  6  Moore, 
141 ;  3  Br.    B.  64 ;  9  Price,  408. 


4.  Certificate  ob  Obdeb. 

Tim*  for— When  AiMtratorFimetaiOfflolo.] — 

An  action  having  been  referred,  under  the  C<nn- 
mon  Law  Procednie  Act,  1854,  s.  3,  to  a  master, 
"  with  all  the  powers  of  certl^ing  of  a  jw^  at 
Dial  prius,  the  costs  of  the  cause  and  of  i^e  refer- 
ence to  be  in  the  discretion  of  the  master,"  the 
master  made  his  award  in  favour  of  the  plaintiff 
for  a  sum  not  exceeding  207.,  and  directed  that 
the  costs  of  the  cause  and  of  the  reference  should 
be  paid  by  the  defendant.  After  the  award  had 
heea  taken  up,  the  master  indorsed  on  the  award 
a  cnUficate  th^  there  was  snflScient  reason  for 
bri^jng  the  action  in  the  superior  court : — Hdd, 
that  the  certificate  was  bad,  the  master  being 
functus  officio  when  it  was  given.  Bedwdl  v. 
Wood,  46  L.  J.,  Q.  B.  725 ;  2Q.  B.  D.626;  86L. 
T.  213. 

An  action  (tf  tre^Mus  was  lef  erred  by  consent  to 
an  arbitrator,  who  was  to  have  all  the  poweis  of 
a  judge  at  nisi  prius  as  to  certifying,  and  the 
costs  of  the  cause  were  to  abide  the  event.  The 
arbitrator  awarded  to  the  plaintiff  21. 14«.,  and 

Skve  no  certificate  for  costs.  After  a  considerable 
pse  of  time  the  plaintiff  obtained  ex  parte  from 
the  arbitrator  a  docnmmt  in  which  ho  stated ; 
that  it  appeared  to  him  at  the  r^erence  that 
there  was  sufiScient  reason  for  bringing  the  ac- 
tion : — Held,  that  the  court  or  a  judge  Imd  power 
under  30  &  31  Vict.  c.  142,  s.  6,  to  order  that  the 
plaintiff  be  allowed  bis  costs,  but  that  the  court 
would  not  act  npon  the  document  merely,  and 
tiiat  under  those  circumstances  the  awanl  ought 
to  be  remitted  to  tiie  arbitrator.  Ilartland  v. 
Neueadle-vpon^Tj/w  Corporation,  89  "L.  J.,  Q.  B. 
■67. 

 In  otlur  Omml]— Where  an  action  is 

■brought  for  a  cause  for  which  a  plaint  might 
~have  been  entered  in  the  shei-iff'scourt under  the 
16  ft  16  Vict.  c.  77,  and  the  plaintiff  recovers 
\gsi  than  207.,  a  certificate  for  costs  must  be 
.granted  "forthwith"  at  the  trial.  But  if  the 
«um  recovered  is  between  20I.,and  50!,  the  judge 


may  certify  within  a  convenient  time  after  the 
trial.  Chaplin  v.  Levy,  9  Ex.  673 ;  2  C.  L.  R. 
1024  ;  23  L.  J.,  Ex.  200. 

Where  an  action  is  brought  in  a  superior  court 
for  a  cause  for  which  a  plaint  might  have  been 
entered  in  the  sheriff's  city  court,  and  the  plain- 
tiff recovers  less  than  20!.,  a  certificate  for  costs 
must  be  granted  forthwith.  But  if,  on  the  ap- 
plication for  a  certificate  immediately  after  the 
trial,  the  judge  takes  time  to  consider,  and  the 
defendant  does  not  object,  he  will  be  precluded 
from  objecting  that  a  certificate  granted  after- 
wards was  not  granted  forthwith.  Heden  v, 
AUantie  Royal  Mail  Steam  Navigation  Co. 
2E1.&E1.  671;  29  L.  J.,  Q.  B.  191 ;  6Jnr.(NA) 
677  ;  2  L.  T.  170  ;  8  W.  B.  410. 

Under  9  it  10  Vict.  c.  95,  s.  129,  a  judge  of  a 
superior  court  may  certify  for  costs  at  any  time 
before  the  costs  are  taxed.  Tharratt  v.  Ttvter, 
6  Ex.  187  ;  20  L.  J.,  Ex.  189.  S.  P.,  Mown  v. 
Tueker,  4  H.  &  N.  636  ;  28  L.  J.,  Ex.  271. 

So,  under  the  13  ft  14  Vict.  c.  61,  s.  12,  the  cer- 
tificate of  the  judge  who  tries  an  action  brought 
in  the  superior  court,  that  it  appeared  to  him  at 
the  trial  that  there  was  sufiicient  reason  for 
bringing  the  action  in  that  court,  may  be  given 
and  indorsed  on  the  record  at  any  time  after  the 
assizes  and  before  taxation  of  costs.  Bennett  v. 
Tkempion,  6  El.  ft  BL  683  ;  25  L.  J.,  Q.  B.  378  ; 
2  Jut.  (n.s.)  670  ;  4  W.  R.  609. 

A  cause  in  which  the  superior  court  and  tbo 
connty  court  had  concorrent  jurisdiction  was 
brought  in  the  former  and  tried  in  February, 
1852,  the  defendant  being  then  absent  from 
England  on  a  voyage  to  Australia ;  the  plaintiff 
having  obtained  a  verdict  and  accepted  his 
damages,  applied  for  costs  under  16  ft  16  Vict, 
c.  54,  s.  4,  in  January,  1853  : — Held,  not  too  late 
Beid  V.  Gardner,  8  Ex.  651 ;  22  L.  J.,  Ex.  253  ; 
17  Jur.  442. 

A  cause  was  referred  at  the  spring  assizes, 
185:!,  and  on  the  9th  June  the  arbitrator  awarded 
in  favour  of  the  plaintiff.  An  application  by  the 
plaintiff  to  a  judge  at  chambera  for  costs,  on  the 
7th  February,  1863,  under  15  ft  16  Vict  c  64,  a. 
4,  was  not  too  late.  MorrU  v.  BoswoHh,  2  El.  ft 
BL  213 ;  22  L.  J.,  Q.  B.  276 ;  17  Jur.  438. 

But  the  under  sheriff  on  a  writ  of  trial  had  no 
power  to  certify  for  costs  after  he  had  returned 
the  writ.  Snapman  v.  Brj/er,  1  H.  ft  K.  719  ; 
26  L.  J.,  Ex.  143. 

By  whom  Granted.] — The  judge  who  tries  a 
cause  is  the  only  peison  who  can  certify  to  take 
a  case  out  of  the  operation  of  the  directions, 
where  less  than  20/.  is  recovered ;  and  there- 
fore, if  the  judge  dies  without  making  his  certifi- 
cate, the  plaintiff  has  no  remedy.  SouthwtU  v. 
Bird,  7  D.  P.  C.  557  ;  1  W.  W.  ft  H.  569. 

So,  where  a  cause  was  referred  by  order  of  nisi 
prius,  with  power  to  the  arbitrator  to  certify 
whether  the  cause  was  a  proper  one  to  be  tried 
before  a  judge,  and  the  arbitrator  certified  to  that 
effect,  but  the  judge  died  before  the  arbitrator's 
certificate  was  made  known  to  him : — Held,  that 
the  court  had  no  power  to  make  an  order  for  full 
coste.  Antley  v.  Jay,  1  P.  &  D.  460  ;  9  A.  ft  £. 
702  ;  2  W.  W.  ft  H.  85  ;  8  L.  J.,  Q.  B.  104. 

It  is  not  necessary  for  the  judge  who  certifies 
to  enable  a  plaintiff  to  obtain  full  costs  so  as  to 
hear  the  cause  throughout.  JVoiM  v.  JPraser. 
3  D.  P.  0.  339. 

 AetioB  remittsd  to  Connty  Court.]— The 

certificate  as  to  costs  in  sect.  116  of  the  County 
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Courts  Act,  1888,  only  applies  to  actions  tried  in 
the  high  court,  and  tbcreforo  the  county  court 
judge  lias  no  power  under  that  section  to  grant 
the  certificate  in  an  action  transferred  under  s. 
65.  Marrig  v.  Judffv  ([ISaZ]  2  Q.  B.  665), 
discussed.  Whitt  v.  ^Am,  62  L.  J.,  Q.  B.  274  ; 
riSi>31  1  Q.  B.  680 ;  4  B.  352  ;  68  L.  I.  805 ; 
41  W.  B.  396. 

Where  an  action  commenced  in  a  superior 
court  has  been  remitted  to  a  county  court  under 
30  k  31  Vict.  c.  142,  s.  10,  the  superior  court  has 
no  longer  any  jurisdiction  to  make  an  order  for 
costs  under  s.  r>.  Moody  v.  Steward,  40  14.  J., 
Ex.  25  ;  L.  B.  6  Ex.  35 ;  23  L.  T.  465  ;  19  W.  K. 
161. 

Where  a  cause  in  a  superior  court  is  by  order 
of  a  judge  sent  to  be  tried  in  a  county  court,  the 
judge  of  the  county  court  who  tries  the  cause 
has  power,  under  30  Sc.  31  Vict.  c.  142,  s.  6,  to 
certify  that  thero  was  sufficient  reason  for  bring- 
ing the  action  in  the  superior  court,  bo  as  to 
entitle  the  plaintiS  to  costs,  and  the  issue  seat 
down  to  the  county  court  is  the  record  on 
which  he  may  certify.  Taylor  v.  Cast,  L.  B.  4 
C.  P.  614 ;  20  L.  T.  667  ;  17  W.  B.  860. 

An  action  was  brought  in  the  superior  court, 
and  sent  down  for  trial  in  the  county  court, 
under  19  &  20  Yict.  c.  108,  s.  26,  when  the  plain- 
tiff obtained  a  verdict  for  6^.  16#.  abore  the 
amount  of  152.  paid  into  court.  The  i-egistrar  of 
the  county  court  returned  a  certificate  finding 
"a  verdict  for  the  plaintiff  for  6^.  15*.  with 
costs";  and  the  plaintiff  ex  parte  obtained  a 
fiat  to  sign  judgment,  with  costs,  and  entered 
judgment.  The  plaintiff  had  previously  token 
out  a  summons  at  chambers  to  sign  judgment 
with  costs,  but  had  abandoned  it.  The  defen- 
dant applied  to  have  the  judgment  amended  by 
striking  out  the  words  relating  to  costs,  and 
the  plaintiff  applied  for  cost«,  if  he  wu  not 
entitled  to  them  under  the  jodgnient : — ^Held, 
that  the  county  court  bad  no  jurisdictiim  over 
the  costs,  and  the  registrar  had  no  power  to 
certify  for  costs.  Farmer  v.  May,  50  L.  J.,  Q.  B. 
205  ;  44  L.  T.  148 ;  29  W.  B,  612.  See  also, 
Kaieny  v.  Saitdes,  54  L.  J.,  Q.  B.  82 ;  14  Q.  B.  D. 
6  ;  61  L.  T.  641 ;  33  W.  B.  187— C.  A. 

 .^maiDMiit  of  Danugas— 17&aM>41uriff.} 

— An  under-sheriff,  before  whom  damages  are 
assessed  in  an  action  brought  in  the  high  court 
under  a  judgment  signed  in  default  of  pleading, 
has  no  power  to  certify  for  costs  on  the  high 
court  Kale  under  s.  116  of  the  County  Courts 
Act,  1888,  snch  power  being  now,  under  that 
section,  exerdsable  only  by  the  high  court,  or  a 
judge  of  the  hlg^  court.  Cm  y.  Hill,  67  L.  T. 
26.  See  now  8.  116  of  Coonty  Ckmrts  Act, 
1888. 

The  under-sheriff  before  whom  a  writ  of  in- 
quiry is  executed  had  the  power  of  certifying  on 
the  record  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  superior  court,  given 
to  the  judge  by  30  &  31  Vict.  c.  1 42,  s.  6.  Oraten 
V.  Smith,  38  L.  J.,  Ex.  90  ;  L.  R  4  Ex.  146  ;  20 
L..T.  400  ;  17  W.  B.  710.  Contra,  Ayret  v. 
Lovelooh,  W.  N.  (1874)  29. 

 By  Conrt.] — The  court  or  a  judge  has 

the  power  of  certifying  to  give  costs  under  13 
^  14  Vict.  c.  61,  B.13,  Qotwitbstanding  the  power 
of  certifying  as  a  judge  at  nisi  prius  to  give 
costs  uuder  s.  12,  has  by  an  order  of  reference 
been  given  to  an  arbitrator,  who  had  f.iilcd  to 
certify,  the  certificate  under  s.  13  being  one 


which  a  judge  or  the  court  has  power  to  give, 
and  different  from  that  which  a  jndge  at  nial 
prioa  ia  empowered  to  give  under  b.  12.  Sharp 
V.  EeOei^k,  20  L.  J.,  Ex.  282. 

Grounds  for  Ortntb^.]  — The  court  will  not 
lay  down  any  general  rule  with  regard  Xx> 
giving  a  plaintiff  coats  under  13  &  14  Vi^  c.  61, 
a.  13.    Paivtfr  v.  Itiehardt,  2  L.  H.  ft  P.  S76  ; 

6  Ex.  335  ;  20  L.  J.,  Ex.  823. 

The  refusal  of  the  registrar  of  a  county  court 
to  grant  a  summons  noder  a  mistaken  idea  of 
the  court's  jurisdiction,  or  the  probability  Of 
greater  costs  by  proc^ings  in  the  county  court, 
is  not  a  sufficient  reason  for  a  superior  court 
allowing  costs  to  a  plaintiff  in  an  action  where 
the  amount  recovered  is  less  than  201.  in  con- 
tract, or  102.  in  torL  Holborow  Jone*,  3S 
L.  J.,  C.  P.  22  ;  L.  B.  4  C.  P.  14  ;  19  L.  T.  320  ; 
17  W.  B.  64. 

The  distance  at  which  a  defendant  resides 
from  the  plaintiff  when  the  action  is  brought  is 
not  alone  a  ground  for  granting  costs  nncter  SO 
&;  31  Vict.  c.  142,  s.  5.  Tkompton  v.  DaUat,  9 
B.  ft  S.  193  ;  37  L.  J.,  Q.  B.  133  ;  L.  B.  8  Q.  B. 
:*58  ;  18  L.  T.  288;  16  W.  E.  703. 

An  action  claiming  an  injunction  to  restrain  a 
trespass  was  tried  in  the  high  court, although  the 
value  of  the  property  in  dispute  was  within  the 
limits  fixed  for  the  jurisdiction  of  the  county 
court.  The  trial  lasted  some  days,  and  ultimately 
the  plaintiS  succeeded,  and  was  given  6i.  as 
damage : — Held,  that,  notwithstanding  that  the 
action  might  have  been  tried  in  the  county  court, 
it  had  proved  to  be  a  proper  one  to  be  disposed 
of  in  the  high  court,  and  the  court  would,  uiere- 
fore,  in  the  exercise  erf  its  discretion,  allow  the 
plaintiff  high  court  costs.  Williamt  v,  AUen,  60 
L.  T.  103. 

A.  brought  an  action  against  B.  in  the  high 
court,  askit^  for  an  injunction  to  restrain  the 
defendants  from  excavating  bo  as  to  injure  the 
plaintiff's  premises,  and  for  damages.  The  writ 
was  issued  on  the  17th  April,  1888.  The  action 
came  on  for  trial  by  consent  on  affidavit  evi- 
dence, and  without  p1ce<ling8.  The  dami^ea 
amounted  to  less  than  101.  The  court  granted 
an  Innmctioa,  and  assessed  the  damages  at  52., 
and  directed  the  defendant  to  pay  the  costs,  bnt 
if  the  action  could  have  been  brought  in  the 
county  court,  then  only  such  costs  as  would  have 
been  incurred  in  the  county  court  Cooper  r, 
Streeter,  60  L.  T.  95. 

In  considering  whether  to  certify  for  costs 
upon  a  verdict  bdng  foond  for  a  plidntiff  in  an 
action  for  slander,  the  judge,  altnough  he  dis* 
approves  himself  of  the  action  having  beoi 
brought,  will  give  effect  to  an  indication  by  the 
jury  of  a  contrary  opinion,  and  will  treat  a  ver* 
diet  for  40«.  as  such  an  indication.  Hume 
Marthall,  37  L.  T.  711. 

The  judge's  power  to  certify  exists  where  the 
question  whether  the  plainmf  bad  reasonable 
cause  for  suing  was  compounded  of  facts  and  a 
doubtful  point  of  law ;  and  his  power  was  not 
confined  to  mere  facts.  Swift  y.Jetoehwy,  L.  R. 
9  Q.  B.  660. 

SemUe,  where,  in  an  action  gainst  a  joint- 
stock  company  in  a  superior  coart,  not  having 
concurrent  jurisdiction  with  a  county  ootut,  it 
appcnrs  that,  if  the  plaintiff  had  sued  in  the 
county  court,  he  could  not  have  obtained  satli- 
f  net  ion  from  the  property  of  the  company,' and 
that  the  shareholders  reside  out  of  the  jurisdic- 
tion of  the  county  court,  that  would  afford 


Digitized  by 


683 


COfiTS— Effect  of  County  Courts  Act, 


834 


sufficient  groond  for  ^ving  the  plaintiff  his 
C08ta.  Taylor  v.  CrovfUind  Gat  and  Othx  Co., 
n  Ex.  1  ;  24  L.  J.,  Ei.  233  ;  1  Jar.  (n.s.)  358. 

A  judge  has  no  power  to  certify  under  23  &  24 
Vict.  c.  126,  where  a  ri^^ht,  though  a  smtiU  one, 
is  really  in  issae.  Gooding  t.  Brltnall,  11  C.  B. 
(NA)  148  ;  31  L.  J.,  C.  P.  S  ;  5  L.  T.  397  ;  10 
W.E.79. 

A  plaintiff  brought  an  action  of  trespass 
against  the  defendant  in  the  countj-  court,  where- 
npon  the  defendant  obtained  a  stay  of  proceed- 
ings in  the  coonty  court.  The  action  beinj;:  then 
Iffonght  in  a  superior  court,  the  jury  found  all 
issaes  oE  fact  in  favour  of  the  defendant ;  but  the 
TerdicC  was  ultimately  entered  in  favour  of  the 
plaintiff  upon  a  point  of  law  decided  in  hia 
feTonr  by  the  court  in  banc.  The  judge  who 
tried  the  action  declined  to  certify  for  coits,  and 
the  court  concurred  in  his  adverw  opinion  to  the 
plaintiff  on  the  merits: — Held,  that  the  fact  of 
the  defendant  having  moved  the  action  into  a 
superior  court  set  no  limit  upon  the  discretion  of 
the  judge,  and  a  rule  to  allow  cu^ts  was  refused. 
mtert  V.  Allfreij,  44  L.  J.,  C.  P.  10,  n. ;  L.  B. 
10  C.  1".  29  ;  31  L.  T.  881. 

The  30  t  31  Vict.  c.  142,  s.  5,  gives  to  the 
court  or  a  judge  at  chambers  a  (wwer  to  review 
tbc  decision  of  the  judge  at  nisi  pvius  ;  and,  as 
the  court  takes  into  consideration  all  the  circum- 
stances of  a  case,  the  facts  that  the  plaintiff 
oouid  not  sue  but  in  a  superior  court,  that  he 
his  recovered  lOZ.  damages,  that  he  has  been  put 
toonosual  trouble  and  expense  in  bringing  the 
action  (although  each,  if  it  stood  alone,  might 
secure  the  plaintifTa  costs),  may,  subject  to  such 
coDsideratiwi,  even  when  taken  together,  fail  to 
entitle  the  plaintiff  to  costs.  Kent  v.  Zewit,  21 
W,  R.  413. 

The  discretion  of  the  court  or  a  jud^e  as  to 
allowing  or  withholding  costs,  under  15  &  16 
Vict  c.  54,  8.  4,  is  to  be  exerciscti  with  refer- 
ence to  the  propriety  of  bringing  the  action 
in  the  superior  court  at  the  time  it  is  brought, 
md  not  with  reference  to  the  complications 
which  may  be  introduced  by  the  acuteneas  of  a 
special  pleader.  Jlmolett  v.  Tarte,  II  C.  B. 
634. 

In  dealing  with  the  County  Courts  Amend- 
ment Act,  30  &  SI  Vict.  c.  142,  s.  5,  the  question 
is  not  simply  whether  the  action  shoulil  have 
been  brought  in  the  superior  court ;  but  the 
judge  is  justified  in  declining  to  certify  for  costs, 
if  he  is  reasonably  satisfied  that  the  action 
riwuld  not  have  been  brought  at  all.  Straehey 
T.  (Mtorne  (Lor^,  44  L.  J.,  C.  F. «  ;  L.  B.  10 
C.  P.  92  ;  81  L.  T.  374  ;  23  W.  R.  75. 

Action  of  trover  and  detinue  for  a  portmanteaiL 
Baring  the  trial  the  defendant'scounscl  suggested 
tliat  the  portmanteau,  with  its  contents  (value 
25/.),  was  in  court,  and  that  the  plaintiff  might 
have  it  there  and  then,  Theconteuts  beingfound 
•U  rigjit,  the  plaintiff  accepted  the  offer  and  took 
it  A  verdict  was  returned  for  40«.,  and  the  judge 
at  the  moment  refused  to  certify  for  costs  on  the 
ground  that  the  whole  litigation  had  arisen  out 
of  a  demand  of  li.  6d.,  which  it  was  conceded 
the  defendant  had  no  right  to  make.  The  plain- 
tifffl  counsel  asked  to  ^ve  the  verdict  returned 
forthe  value  of  the  portmanteau  as  well  as  40x. 
•iBnwges,  but  it  was  too  late,  as  some  of  the  jury 
had  left  the  court :— Hdd,  that  the  plaintiff  was 
derived  of  coats  by  13  &  14  Vict.  c.  61,  s.  11, 
sikI  that  it  was  not  a  case  in  which  the  court 
could  aay,  under  15  it  16  Vict  c.  54,  s.  4,  that 
then  was  sufiScient  reason  for  bringing  the 
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action  in  a  superior  court   Dlmtdale  y.L.S.J^ 
S.  C.  By.,  8  L.  T.  453  ;  11  W.  R  729. 

Where  the  plaintiff's  affidavits  disclosed  some 
evidence  that  the  defendant  did  not  dwell  or 
carry  on  his  business  within  the  jurisdiction  o£ 
the  county  court  within  which  the  cause  of 
action  arose,  and  it  appeared  that  after  diligent 
inquiries  the  plaintiff  was  unable  to  ascertain 
the  residence  of  the  defendant,  and  his  attcMney 
refusing  to  give  any  information: — Held,  that 
there  was  sufficient  ground  for  an  order  that  the 
plaintiff  should  recover  his  costs,  ^ringhett  v. 
King,  1  H.  ft  2T.  662  ;  26  L.  J.,  Ex.  169. 

^plication,  lunr  mads.]— An  application  to  a 
juc^  by  a  plaintiff  for  costs  need  not  be 
supported  by  affidavit,  unless  the  facts  are  con- 
troverted by  the  defendant  Pawar  t.  Jonet,  6 
Ex.  121  ;  16  Jur.  66. 

The  IS  ft  14  Vtct  o.  61,  s.  13,  throws  upon  the 
plaintiff  the  onus  of  showing  that  he  is  entitled 
to  costs  in  the  cases  mentioned  in  a.  11.  Latium 
v.  Spedding,  2  L.  M.  t  P.  378  ;  20  L,  J.,  Q.  B. 
302  ;  17  Q.  B.  400  ;  15  Jur.  576. 

On  an  application  for  costs  it  is  sufficient  for 
the  plaintiff  to  establish  a  primi  facie  case,  so  aa 
to  call  on  the  defendant  for  an  answer.  Spring^ 
bett  T.  King,  1  H.  ft  If .  662  ;  26  L.  J.,  Ex.  169. 

Statement  in  Case  whether  an  Agreemmt  not 

to  apply.]  —  The  plaintiff  brought  an  action 
against  Q.  for  a  misrepresentation  made  by  him 
in  his  character  of  manager  of  a  banking  com- 
pany, and  joined  as  a  def^idant  J.,  as  the  public 
officer  ot  me  company.  At  the  trial  a  verdict 
was  directed  sg-ainst  both,  with  leave  to  move  to 
enter  the  verdict  for  J.  The  rule  was  obtained 
accordingly,  but  the  Court  of  Queen's  Bench  held 
both  liable.  A  case  was  then  stated  on  appeal 
in  which  the  question  for  the  court  was,  whether 
the  defendant  J.,  as  public  officer,  was  entitled 
to  have  the  verdict  entered  for  him.  "  If  the 
court  shall  be  of  opinion  in  the  affirmative,  then 
the  verdict  is  to  be  entered  for  the  defendant, 
with  costs  of  defence."  The  Exchequer  Chamber 
(overruling  the  judgment  of  the  Queen's  Bench) 
directed  the  verdict  to  be  entered  for  J.  The 
'  plaintiff  then  applied  to  the  judge  who  tried  the 
cause,  and  he  certified,  under  3  ft  4  Will.  4,  c.  42, 
s.  32,  that  the  plaintiff  had  reasonable  ground  for 
making  J.  a  defendant : — Held,  that  the  state- 
ment in  the  case  was  a  mere  conclusion  of  law, 
and  could  not  be  taken  as  an  agreement  by  the 
plaintiff  not  to  apply  for  a  certificate.  Swift  v. 
Jewtbury,  L.  B.  9  Q.  B.  660. 

Discretion  as  to  Scale.]— Ord.  LXT.  r.  1,  has 
given  a  judge  complete  discretion,  not  only  as  to 
the  incidence,  but  also  as  to  the  quantum,  of  the 
costs  of  an  action  in  the  superior  court.  Conse- 
quently, the  costs  of  suit,  which  a  judge  at 
chambers  ma^,  by  rule  or  order,  allow  a  plaintiff, 
tmder  s.  6  of  the  County  Courts  Act,  1667,  are 
not  confined  to  superior  court  costs,  but  may  be 
costs  on  the  county  court  scale.  N^eavei  v. 
Spooner,  68  L.  T.  164  ;  36  W.  B.  257— C.  A. 

An  action  of  contract  was  referred  by  consent, 
the  costs  to  abide  the  event  of  the  award,  and 
judgment  on  the  award  to  be  entered  in  the  high 
court  The  arbitrator  found  for  the  plaintiff  for 
a  sum  less  than  60!.  and  judgment  was  entered 
accordingly : — Held,  that  a  judge  at  chambers 
had  jurisdiction  under  Ord.  LXV.  r.  12,  to  order 
the  plaintiff's  costs  to  be  taxed  on  the  high 
court  scale.   Hyde  v.  Beardaley,  56  L.  J.,  Q.  B. 
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Rl :  18  Q.  B.  D.  244 ;  S7  L.  T.  802  ;  85  W.  R. 
140. 

OoBtnet— OT«r  tSO  and  leu  tku  UO  »- 
O0T«r«d — Taxation  —  County  Court  Bcalo.]  — 

Where  an  action  on  contract,  which  could  have 
been  commenced  in  the  county  court,  is  brought 
in  the  high  court,  and  20/.  and  upwards,  but 
less  than  501.,  has  been  recovered,  costs,  in  the 
nbeence  of  special  directions,  are  taxed  on  the 
county  court  scale,  without  r^ard  to  whether 
the  work  charg^  {or  has  or  has  not  been  done. 
CMk  T.  Cretoi,  10  R.  345. 

An  order  was  made  by  a  judge,  under  19  &  20 
Vict.  c.  108,  8.  26,  directing  an  action  to  be  tried 
in  a  county  court.  The  order  was  silent  as  to  the 
scale  of  costs.  A  verdict  having  been  found  for 
the  defendant,  the  master  allowed  him  only 
county  court  costs,  so  far  as  regarded  the  trial  in 
the  county  court : — Held,  that  the  taxation  was 
right  Wheatcraft  v.  Fotter,  EL  BL  k.  EL  737  ; 
27  L.  J.,  Q.  B.  277  ;  4  Jnr.  (N.B.)  896  ;  6  W.  R. 
6S1. 

Oidn  br  Vmr  Trial— Gorti  of  Tint  Txlal  <<  to 
abide  flu  BatKlt."]— Where  an  order  for  a  new 
trial  provides  that  the  coats  of  the  first  trial 
shall  abide  the  result  of  the  second,  a  plaintiff 
who  obtains  a  verdict  and  judgment  on  the 
second  tri&L  is  deprived  of  his  costs  by  the 
refusal  (nE  the  judge  to  certify  under  s.  116  of 
the  County  Courts  Act,  1888,  will  not  be  en- 
titled to  any  costs  of  the  first  trial.  Jiretberton 
V.  J^etrqpolitan  Diltriet  Joint  Committee,  [1894] 
1  Q.  B.  666  ;  »  R.  164  j  70  L.  T.  818 ;  421V.  R 
273— C.  A. 

Binding  Character  of  Cwtilloato.J— When  a 
superior  court  of  record  has  jurisdiction  to  make 
upon  motion  an  order  or  a  certificate  for  costa, 
saeh  Older  is  binding  and  conclaeive,  and  the 
master's  taxation  for  such  costs  oannot  be  ira- 
pngn^  except  by  a  suggestion  of  error  in  fact 
upon  the  record  that  no  order  or  certificate  was 
made  by  the  court.  Scott  v.  Meimett,  L.  R.  6 
H.  L.  284 ;  20  W.  B.  686. 

Form  of  Oertifloate.] — In  an  action  of  debt 
the  writ  of  summons  was  indorsed  for  502.  Qi., 
which  was  reduced  upon  the  trial,  by  a  set-off, 
to  151.,  and  a  verdict  was  entered  for  the  plain- 
tiff for  the  latter  amount,  the  judge  certifying 
under  lie  County  Courts  Act  1867,  s.  5,  that  there 
was  sufficient  reason  for  bringing  the  action  in 
the  superior  court.  He  did  not  certify  on  the 
postea  that  the  "  cause  was  proper  to  be  tried 
before  him":^ — ^Held,  that  in  the  absence  of  the 
latter  certificate,  the  plaintiff's  costs  were  to  be 
taxed  under  the  7th  direction  to  the  masters, 
H.  T.  1853,  upon  the  lower  scale,  the  case  not 
bf^ng  one  in  mdch,  "  by  reason  of  the  nature  of 
the  action,"  no  writ  of  trial  could  be  issued. 
Smith  T.  Sailey,  42  L.  J.,  Ex.  5;  L.  R.  8  Ex.  16 ; 
27L.T.426  J  81  W.  B.  76. 

.^^peal  from  Dtserstlon.] — Sect  116  of  the 
County  Courts  Act  1888,  gives  the  court  or  a 
judge  a  discretion  to  allow  costs  on  the  high 
court  scale  in  actions  brought  in  the  high  court 
and  founded  on  contract,  in  which  the  plaintiff 
has  recovered  a  sum  of  201,  or  upwards,  but  less 
than  601. ;  so  that  by  virtue  of  s.  49  of  the 
Judicature  Act,  ld78,  no  appeal  lies  from  an 
Older  allowing  such  costs. ,  Sazett  t.  Jfivyan, 


59  L.  J.,  Q.  B.  44  ;  24  Q.  B.  D.  48  ;  61  L.  T.434; 
88  W.  B.  108  ;  64  J.  P.  119. 

It  a  plaintiff  applies  for  costs  to  a  judge  at 
chambeiB,  and  is  refused,  he  cannot  afterwards 
apply  to  the  court  as  having  an  independent 
jurisdiction  to  grant  costs,  but  must  come  by  way 
of  appeal  from  the  judge's  decision.  Warman 
V.  Halahan,  30  L.  J.,  Q.  B.  48  ;  6  Jur.  (N.8.) 
1301  ;  3  L.  T.  379 ;  8  W.  B.  108.  8.  P., 
Pryee  v.  Qrigitht,  9  L.  T.  418 ;  Meredith  v. 
eiUem,  18  Q.  B.  357 ;  21  L.  J.,  Q.  B.  278  ;  IS 
Jnr.  564. 

When  an  action  is  brought  to  try  a  right,  and 
the  rig^t  is  of  sufficient  importance  to  make  the 
action  one  proper  to  be  brot^ht  in  a  superior 
court,  the  court  will  make  an  order  for  costs  in 
favour  of  the  successful  plaintiff,  althon^  the 
judge  at  the  trial  has  refused  to  certify.  Sinde 
V.  Slieppard,  41  L.  J.,  Ex.  25  ;  L.  R.  7  Ex.  21 ; 
25  L.  T.  500  ;  20  W.  R,  99. 

A  plaintiff  Brought  an  action  to  assert  rights 
of  tnfling  value  and  recovered  40/.  damages ; 
the  judge  at  tlie  trial  refused  to  certify  for  costs : 
— Held,  that  this  was  not  a  case  in  which  the 
court  would  gnuLt  a  rule  to  allow  the  plaintiff 
his  costs.  £arlow  v.  Brigg»,  27  L.  T.  159  ;  20 
W.  R.  866. 

The  court  required  a  strong  case  to  be  made 
out  before  it  would  overrule  the  exercise  of  a 
judge's  discretion  under  the  15  k.  16  Tict.  c.  54, 

B.  4.  Dvmtton  v.  Paier»<m,  6  C.  B.  (^.8.)  267  ; 
28  L.  J_  O.  P,  97  ;  4  Jur.  (S.B.)  1024  ;  6  W.  B, 
768.  8.  P.,  Courtemy  v.  Wagetaf,  16  C.  B. 
<N.8.)  110  ;  9  L.  T.  6«!t ;  12  W.  B.  431. 

When  the  judge,  although  a  substantial  claim 
of  right  was  put  in  issue  by  the  pleadings  and 
contested  at  the  trial,  refused  to  cert^  for 
costs  under  s.  5  of  30  &  31  Vict.  c.  142,  because 
he  thought  that  the  action  was  not  bonft  fide 
brought  to  try  the  right,  but  merely  to  gratify 
an  angry  fedilng  against  the  defendant,  the 
court  declined  to  interfere,  not  being  satisfied 
that  the  judge's  discretion  had  been  wrongly 
exercised.    Stracfiey  v.  Osborne-  (^LarS),  44  L.  J., 

C.  P.  6  ;  L.  R.  10  C.  P.  92  ;  31  L.  T.  374  j  23 
W.  B.  76. 

J.  SET-OFF  OP  COSTS. 
I.  When  Allowed. 

In  Same  Aotion.]— Under  Ord.  YI.  r.  19,  of 
the  Rules  of  the  Supreme  Court,  I87S  (Costs)— by 
which,  whenever,  in  cases  specified,  a  party  en- 
titled to  receive  costs  is  liable  to  pay  costs  to  the 
other  party,  the  taxing-officer  may  adjust  the 
coets  by  way  of  deduction  or  set-off — such  set-ofl 
or  deduction  is  limited  to  costs  due  to  either 
party  in  respect  of  the  same  action,  and  cannot 
be  enforced  in  respect  of  the  costs  of  any  separate 
proceeding  between  the  same  parties.  Barier-v. 
Hemming,  5  Q.  B.  D.  609  ;  43  L.  T.  678— C.  A. 
AlBrming,  49  L.  J.,  Q.  B.  730  ;  28  W.  K.  764. 

It  is  a  common  practice  of  the  court  to  award 
to  each  party  a  portion  of  the  costs  of  a  cause  at 
the  final  hearing  ;  and  the  court  has  jurisdiction 
to  direct  a  set-off  of  costs  awarded  \sj  the  court 
itself  as  between  two  parties.  Maarafh  T.  Mag- 
rath,  Ir.  E.  10  Eq.  165. 

Sums  of  costfi  incurred  in  the  same  suit  or  pro- 
ceedings, though  payable  under  different  orders, 
may  be  set-off  against  each  other  ;  and  this  ri  j^t 
of  me  parties  is  not  affected  by  the  solicitor's 
lien.  So  held,  where  tM  defendant,  after  becom- 
ing liable  under  orders  in  the  suit,  to  pay  oosts  to 
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the  plaintiff,  had  changed  his  soUcitor,  and  sub- 
Hqnently  under  anotl^  order  became  entitled  to 
receive  a  smaller  sum  of  coats  from  the  plaintiff ; 
and  alUioagh  the  application  to  set-off  was  made 
by  the  plaintiff  after  notice  from  the  defendant's 
solicitor  that  he  clfumed  a  lien  npw  the  emaller 
snm.  Sahartt  t.  Buu,  17  L.  Ch.  414 ;  6  Ch. 
D.  198;  26  W.  B.  393. 

Costs  In  Chanoory  cumot  be  8et-<A  against 
coBtB  QQ  a  nde.  ir«iiftamT..Flw>l0,SD.F.G.444. 

 Judgment  aninst  Married  Woman.]— 

A  jadgment  obtained  against  a  married  woman 
after  the  death  of  her  husband  in  respect  of  a 
pecuniar;  liability  incurred  daring  coverture 
Mods  her  personally,  even  though  execution 
thereon  is  limited  to  her  separate  property  not 
subject  to  any  restriction  agaiiut  anticipation  ; 
and  the  costs  incurred  by  the  creditor  in  obtain- 
ing such  jad^ent  may,  under  the  powers  given 
hr  Ord.  LXV.  r.  27,  sub-r.  21,  be  set-off 
on  taxation  against  the  costs  for  which  such 
creilitor  is  liable  to  the  married  woman.  HoUhy 
V.  UoS^n.  (24  Q.  B.  D.  103)  followed.  PeUon 
T.  Harritim,  61  L.  J.,  Q.  B.  144 ;  [1892]  1 
<}.  B.  118  ;  «S  L.  T.  846— C.  A. 

FroMedingi  in  Bankraptoy.l — The  costs  of 
bankruptcy  proceedings  cannot  be  set-off  against 
the  costs  of  proceedings  not  in  bankmptcy. 
BoMUtt,  In  re,  LewU,  Me  parte,  65  L.  J.,  Q.  B. 
144;  [189S]  1  Q.  B.  Sl»;  73  L.  T.  786  ;  44 
W.  R.  240.   And  see  Griffin,  JBv  parte,  infra. 

Former  Praetioe.] — The  costs  of  one  judgment 
may  be  eet-off  against  the  debt  and  costa  of 
another.  XkrwAout  d.  Sarnet  v.  Crofter,  2  W. 
BL826. 

in  an  action  against  an  attorney,  he  may  set- 
off the  full  amount  of  costs  as  taxed,  without 
deducting  from  such  amount  the  oosts  of  taxa- 
tion payable  by  him.  Field  v.  Bu&nt,  2  K.  &: 
U.  207  ;  5  B.  &  Ad.  357. 

Costs  of  action  may  be  set-off  against  each 
other,  though  the  nominal  parties  are  different, 
if  the  expenses  are  to  be  defrayed  out  of  the 
same  funds.  QraxKOt  t.  Sail,  16  L.  J.,  Q.  B. 
352. 

In  trespass  agaiMt  several  defendants,  t^ey 
appeared  by  the  same  attorney  : — Held,  that  the 
costs  of  the  successful  defendants  might  be  set- 
off against  the  costs  of  those  who  weretmsnccess- 
fuL  Lee  t.  KnMU,  3  A.  E.  707  ;  6  N.  ft  M. 
340 ;  1  H.  &  W.  316  ;  5  L.  J.,  K.  B.  19.  S.  P., 
Aornan  v.  Climento*.,  1  D.  <H.S.)  718 ;  4  Bcott 
(S.B.)  735;  4  Man.  &  G.  243;  11  L.  J.,  C.  P.  191. 

Several  actions  brought  on  two  policies  of  in- 
surance, underwritten  by  the  same  parties  (aniong 
whom  were  A.  and  B.).  were  consolidated.  But 
in  one  of  the  causes  which  went  to  trial,  A.  was 
defendant,  in  the  other  B.,  and  the  plaintilf 
becune  entitled  to  oosts  in  one  action,  and  the 
defendant  in  the  other : — Held,  that  the  costs 
taxed  and  allowed  to  the  defendant  might  be  set- 
off against  those  taxed  and  allowed  to  the 
pbiintaffl  v.  JTm^i^Iiani,  1  H.  Bl.  217. 

But  costs  due  from  the  plaintiff  to  A.  cannot 
be  set-off  against  the  costs  due  from  B.  to  the 
plaintiff.   Salroj/d  v.  Breare,  4  B.  4  Aid.  43, 700. 

The  costs  of  a  suit  in  equity  may  be  set-off 
against  the  costs  of  an  action.  Webber  v. 
Siekolas,  4  Bing.  16  ;  12  Moore,  87  ;  5  L.  J.  (o.h.) 
C.  P.  19. 

The  costs  of  a  bill  in  ehaacery,  dismissed  in 
favour  of  the  defendant  may  be  set-off  against 


the  plaintiff's  costs  of  a  suit  in  E.  B.  for  the  same 
cause  of  action,  and  where  he  had  recovered  a 
verdict,  subject  to  the  general  lien  of  the  at- 
torney, upon  the  sum  for  which  judgment  was 
obtained.  HarrUon  v.  Bainbrldge,  4  D.  &  R. 
368  ;  2  B.  &  C.  800 ;  2  L.  J.  (o.8.)  K.  B.  171. 
And  see  Hall  v.  Ody,  2  Bos.  k  P.  28. 

A.  brings  an  action  against  B.,  the  expenses  of 
defending  which  are  borne  1^  C.  and  D.,  but  A. 
is  nonsnlted.  Afterwards  0.  brings  an  action 
against  A.,  in  which  D.  is  interested  as  wdl  as 
C,  and  C.  is  nonsuited.  The  costs  of  the  one 
nonsuit  may  be  set-off  against  the  other. 
O'Connor  v.  Murphy,  1  H.  BL  657. 

A  plaintiff  having  been  nonsuited,  and  costs 
taxed  for  the  defendant,  the  court  refused  to  allow 
the  plaintiff  to  set  them  off  against  costs  to  be 
taxed  for  him  in  an  ejectment,  in  which  he  had 
obtained  a  verdict,  but  which  the  defendant  had 
obtained  a  rule  nisi  to  set  aside,  and  enter  a  non- 
suit. MaHerman  v.  Malin,  7  Bing.  435  ;  5  M. 
P.1324 ;  1  D.  P.  0.  222  ;  9  L.  J.  (0.8.)  0.  P.  171. 

By  a  decree  of  the  Court  of  Chuicery,  mads 
in  a  suit  to  which  A.  and  B.  were  parties,  it  was 
ordered  that  the  former  should  pay  to  the  latter 
certain  costs,  when  taxed.  In  an  action  on  an 
account  stated,  by  A.  agiunst  B. : — Held,  that, 
the  costs  not  having  been  taxed,  B.  was  not 
entitled  to  set-off  the  snm  claimed  to  be  due  on 
foot  of  them.  Treaay  v.  BamewaU,  It.  B.  6 
C.  L.  325_Ex.  Ch. 

If,  upon  the  reference  of  an  action,  the  arbi- 
trator awards  the  costs  of  a  nonsuit  to  be  paid 
by  the  one  party,  and  a  larger  sum  to  be  paid  as 
a  debt  by  the  other  party,  the  party  awarded 
to  pay  the  smaller  sum  is  entitled  to  a  set- 
off without  motion.  Figet  y.  Adaau,  4  Taunt. 
632. 

On  a  reference  of  an  ejectment  and  all  matters 
in  difference  between  the  parties,  the  arbitrator 
directed  that  a  sum  of  money  should  be  paid  by 
the  lessor  of  the  plaintiff  to  the  defendants  by 
way  of  compensation  for  buildings  erected  by 
them,  and  that  a  verdict  should  be  entered  for 
the  former.  On  motion,  the  court  directed  the 
sum  awarded  to  the  defendants  to  be  set-off 
against  the  costs  of  the  lessor  of  the  plaintitt', 
saving  the  lien  of  their  attorney.  Doe  d. 
Swinton  V.  Sinclair,  5  D.  P.  C.  27  ;  8  Scott,  42 ; 
2  Hodges,  111;  6L.J.,  C.  P.  184. 

Cross  costs  In  two  suits  ordered  to  be  set-dE, 
Budge  t.  Budge,  12  Beav.  886. 

8.  Baskbcptct  07  Party. 

In  What  Cases.]— The  Court  of  Bankruptcy 
will  not  allow  costs  of  proceedings  in  the  high 
court  to  be  set  off  agsinst  costs  of  proceedings  in 
bankruptcy.  Griffin,  Ex  parte,  Aamnt,  In  re,  49 
L.  J.,  Bk.  28  ;  14  Ch.  D.  37  ;  42  L..T.  704  ;  28 
W.  R.  714 — C.  A.    And  see  Basiett,  In  re,  supra. 

Costs  to  be  paid  to  a  party  ordered,  after  his 
bankruptcy,  to  be  set  off  against  costs  ordered  to 
be  paid  by  the  same  party  before  his  bankruptcy. 
Lee  V.  Pain,  4  Hare,  225. 

Costs  ordered  against  bankrupt  to  be  setoff 
against  those  ordered  in  his  favour.  Haa^, 
&e  parte,  Bichardt,  In  rr,  4  Deac.  Sc  G.  672 ;  2 
Mont  &  Ayr.  59  ;  4  L.  J.,  Bk.  17. 

The  court  refused,  but  without  costs,  a  motion 
for  special  direction  to  the  master,  requiring  him 
to  deduct  in  his  taxation  of  the  costs  of  the 
parties,  the  costs  which  he  should  allow  to  the 
plaintiff  (who  had  become  insolvent)  after  the 
decree  had  been  passed  and  acted  apon.  Jlumne/ 


27-^ 

Digitized  by 


^OOgl( 


839 


COSTS— Set^^  of. 


840 


V.  Bealc,  10  Price,  113  ;  Daniell,  35  ;  Wi3s.  Ex.  Eq. 
127. 

Costs  ordered  to  be  pakl,  but  not  taxed  until 
after  the  bankruptcy  of  the  person  to  receive 
them,  cannot  be  set  off  by  the  party,  from  whom 
they  were  due,  proving  a  debt  under  tlie  com- 
mission.  mode$,  Be  parte,  15^66.  SS9. 

3.  Intebloodtobt  Costs. 

Bight  to  Set  off.] — Interlocutory  cost«  may 
be  set  off  against  final  costs,  where  the  payment 
of  them  at  the  time  they  are  adjudged,  is  not 
strictly  n  condition  precedent  to  ulterior  proceed- 
ings. B  'e  d.  How  V.  QirtiT,  1  M.  it  Scott,  516  ; 
8  Ring.  3;iO  ;  1  D.  P.  C.  269  ;  1  L.  J.,  C.  P.  97. 

A  nile  for  stnTiiip;  procpedings  in  a  second 
cj<s:tment  until  the  costs  of  the  first  hare  been 
paid  will  not  be  eulnrged,  in  order  to  set  off  the 
costs  claimed  against  any  one  to  which  the  lessors 
of  the  plaintiff  may  become  entitled  on  the  trial 
of  the  second  ejectment.  Doe  d.  Madin  t.  Packer, 

4  l^r.  144 ;  3  L.  J„  £x.  148 ;  8  C.  Ic  M. 
457. 

A  plaintiff,  after  having  given  notice  of  trial, 
withdrew  his  record,  and  the  defendant  obtainctl 
a  nile  for  payment  of  the  costs  of  the  day,  which 
were  taxed.  At  the  next  assizes  the  plaintiff  ob- 
tained a  verdict,  and  a  new  trial  was  afterwards 
granted  on  payment  of  costs  : — Held,  that  the 
defendant  might  set  off  the  costs  due  to  him 
against  thO:*e  payable  on  the  rule  for  the  new 
triaL  Doc  d.  Dangerjield  v.  Alltop,  9  B.  &  C. 
760. 

A  defendant,  being  taken  in  execution,  on  a 
ca.  sa.,  applied  to  a  judge  for  his  discharge,  on 
the  ground  of  irregularity  in  the  proceedings  ; 
the  plaintiff  made  a  cross  application  to  amend 
the  proceedings,  and  the  judge  gave  leave  to 
amend,  and  ordered  "that  the  plaintiff  should 
pay  the  defendant  the  costB  of  both  applications : " 
— Held,  that  these  being  interlocutory  costs, 
arising  in  the  same  suit  aa  the  judgment, and  the 
order  not  making  the  payment  of  them  a  con- 
dition precedent  to  the  amendment,  they  might 
be  set  off  against  the  judgment.  Tliomptoa  v, 
Parith,  5  C.  B.  (N  S-)  685  ;  28  L.  J.,  C.  P.  163  ; 

5  Jar.  (s.s.)  9«6  ;  7  W.  K.  210. 

Final  judgment  in  an  action  having  been 
signeil  against  tite  defendant,  he  was  arrested 
under  a  ca.  sa.,  and  discharge<l  by  a  judpj's  order, 
with  c<i*ts,  to  be  taxcil,  ngaiust  the  plaintiff  ; 
and  a  summons  by  the  plaintiff  to  stay  taxation 
till  the  nest  temi,  in  onler  to  review  the  judge's 
decision,  was  discharged  with  costs : — Held,  that 
both  these  costs  wei-e  interlocutory  costs,  which 
might  be  set  off  against  the  judgment,  ilelville 
V.  Lecson,  E.  B.  &  £.  324  ;  27  L.  J,,  Q.  B.  818 ;  4 
Jur.  (K.S.)  1146. 

Iiiterlocutoiy  costs  may  beset  off  against  each 
other,  although  no  express  leave  is  given  for  the 
purpose.  Le*'y  v.  Drm\  2  B.  C.  fiep.  142  ;  6 
I>.&L.307;  12  Jut.  119. 

Where  the  petitioner  did  not  object,  costs  6f 
unnecessary  matter  in  a  petition  set-off  against 
other  costs,  and  respondents  to  pay  coats  propor- 
tionate to  difference ;  bat  where  the  parties 
objected,  the  court  referred  it  to  the  master  to 
tax,  on  the  footing  of  the  matter  being  nnneces- 
sary.   Scdmintter  Charities,  In  re,  12  Jnr.  666. 

Exceptions  for  insufficiency  were  heard 
before  the  court  in  the  first  instance,  under 
Sir  G.  Turner's  Act ;  the  coeta  of  those  allowed 
were  set  off  i^ainst  those  disallowed.  Wittit  v. 
Ckilde,  13  Beav,  464. 


Costs  of  exceptions  allowed,  and  of  iho»6 
disallowed,  apportioned  and  set  off.  Dally  t. 
Worham,  32  Beav.  69. 

Where  a  plaintiff  is  ordered  to  pay  costs  on 
interlocutory  applications,  which  are  partly  in 
respect  i^  matters  in  the  suit  itaelf,  and  partly 
in  other  suits,  the  defendant  has  a  ri^t  to  set  off 
those  costs  aeainst  costs  which  he  is  ordered  to 
pay,  where  tne  plaintiff  is  alone  ^e  applying 
party  ;  but  where  he  is  not,  but  others  join  with 
him  as  to  their  interests,  there  is  no  such  right  of 
set  off.  Jemer  v.  Morrit,  11  W.  B.  943:  2  N.  B. 
479. 

4.  Against  Debt. 

Costs  given  to  the  plaintiff  out  of  the  fund 
in  question,  directed  to  I)e  set  off  against  payment 
out  of  such  fund  erroneously  made  by  the  trustees 
to  the  use  of  the  plaintiff.  Otoper  v.  Pitcher,  4 
Hare,  485. 

By  an  oirler  of  the  court,  the  costs  to  be  incurred 
by  a  married  womnn,  suins  by  her  next  friend 
in  a  future  proceeding,  were  ordered  to  be  paid 
to  A.  B.,  her  solicitor.  Pending  the  proceedings, 
A.  B.  was  discharged,  and  C.  I),  appointed  soli- 
citor. A.  B,  received  tlie  whole  costs : — Held, 
that  A.  B.  could  not  set  off,  as  against  the  amoont, 
a  debt  due  to  him  from  the  next  friend.  DaUey 
<S-  Ifi'jie,  Ex  parte,  14  Beav.  18. 

A  defendant,  with  his  mothers  money,  pur- 
chased leaseholds,  which  were  assigned  to  him, 
and  sobeequently.  at  her  request,  he  covenanted 
to  hold  them  upon  trust  for  her  for  life,  and 
afterH'ards  for  himself  and  twoothers.  He  after* 
wards  re-assigned  them  to  his  mother,  who  sub-let 
them  to  the  plaintiff.  The  mother  received  the 
rents  from  the  sub-lease  during  her  lifetime,  aiul 
on  her  death  tlie  plaintiff,  in  ignorance  of  the 
real  nature  of  the  lessor's  title,  paid  the  rent  to 
her  executrix.  Di.<)pnte8  arose  between  the 
persons  interested  nnder  the  settlement,  and  a 
suit  was  instituted,  in  the  course  of  which  the 
ilefendant  was  decLired  to  be  a  trustee  of  the 
leaseholds  upon  the  trusta  of  the  settlement. 
The  defendant  subsequently  brought  ejectment 
against  the  plaintiff,  and  failed  in  it,  butsucceetled 
in  a  replevin.  The  plaintiff  then  filed  a  bill  for 
a  declaration  that  he  was  entitled  to  set  off  the 
costs  due  to  him  in  the  ejectment  and  other  items 
against  the  rent  due  from  him  to  the  defendant. 
The  defendant  demurred  for  want  of  equity 
Hel<l,  that  the  demurrer  must  be  allowed.  Pratt 
V.  Ktith,  33  L.  J.,  Ch.  r>28  ;  10  Jur.(NjB.)  305  ■ 
10  L.  T.  15  ;  12  W.  U.  394. 

A  decree  was  made,  dismissing  a  bill  with  costs, 
against  husband  and  wife,  so  far  as  it  sought  to 
charge  the  separate  estate  of  the  wife.  The  hus- 
band was  also  declared  liable  to  the  plaintiff  for 
certain  occnpaHon  rent : — Held,  first,  that  the 
costs  of  dismissing  the  bill  should  be  paid  to  the 
husband  alone  ;  and,  secondly,  that  the  plaintiff 
was  entitled  to  set  off  the  occupation  rent  against 
the  costs  payable  by  him.  Wright  v.  Chard,  4 
Drew.  702  ;  1  L.  T.  182  ;  8  W.  R.  122. 

The  court  will  not  order  costs  due  from  one 
party  to  another  to  be  set  off  aminst  a  nun  ob- 
tained from  the  former  by  the  latter  to  obtain 
his  liberation  from  an  illegal  arrest,  but  ordered 
by  the  court  to  be  repaid.  Pitt  v.  Coomhee,  1  H. 
&  W.  13  ;  2  A.  &  E.  459  ;  4  N.  &  M.  635  ;  4  L.  J., 
K.  B.  88. 

Costs  will  not  be  set  off  aminst  sums  dtie  on 
an  unascertained  acconnt.  Wkalley  t.  Bamtue, 
8  L.  T.  499. 
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5.  WHEK  BiOHT  Lost. 

Hie  execation  o£  a  writ  of  attachment  for  costs 
does  not  deprive  the  party  issuing  it  of  any  lien 
or  right  of  set-off  he  may  possess  for  thepay- 
mcnt  of  sach  costs.  Bawtree  v.  Watton,  2  Keen, 
713  ;  7  L.  J.,  Ch.  183. 

An  order  was  made  against  a  plaintiff  for  pay- 
ment of  the  costs  of  an  application  for  an  in- 
jnnction,  and  execution  was  issued  upon  failure 
of  payment,  but  no  retnm  had  been  made  to  the 
writ  The  defendant  was  subsequently  ordered 
to  pay  the  costs  of  an  application  to  dismiss  the 
bill  An  appeal  by  the  plaintiff  against  the  first 
decision  was  still  ponding.  The  defendant  moved 
to  set  off  his  costs  against  those  ordered  to  be 
paid  by  the  pUintiff.  The  motion  was  granted, 
npon  the  defendant  nndertaJting  not  to  levy  for 
more  than  the  balance ;  and  as  the  defendant 
had  not  applied  tor  a  set  off  when  the  order  was 
made  against  him,  no  coats  as  to  the  application 
were  given  on  either  side,  Sryon  v.  Metropoliian. 
Salom  OmnihuM  Co.,  28  L.  J.,  Ch,  798  ;  7  W.  B. 
423. 

6.  Stating  Proceedings. 

Intarloentory  Coats  and  Costs  of  Appeal.] — A 

party,  who  under  a  former  order  in  the  action 
WIS  entitled  to  certain  costs  out  of  the  estate, 
appealed  from  an  interlocutory  order,  and  his 
appeal  was  dismissed  with  costs.  The  respondent 
asked  that  under  Ord.  LXV.  r.  27,  sub-r.  21, 
these  costs  might  be  set-off  against  the  costs 
which  the  appellant  was  entitled  to  receive,  the 
certificateof  the  taxation  of  which  was  ready  for 
ngnature.  The  court  declined  to  order  the  set- 
off, bat  directed  that  no  costs  should  be  paid  out 
to  the  appellant  for  a  fortnight,  so  as  to  give  the 
respondent  time  to  carry  in  hia  bill  of  costs  of 
the  appeal,  that  the  set  off  might  be  considered 
the  taxing-master.  Crawtltay,  In  re,  Demi* 
T.  OatoAay,  46  Ch.D.  318  ;  63  L.  T.  697— O.  A. 

Probable  Coiti  in  anothor  Aetion — Time  for 
Ajplteftttoiu]— An  action  for  infringement  of  a 
patent,  and  a  cross-action  by  the  defendant  for 
groundlesB  threats,  had  Ijecn  set  down  together 
for  trial.  The  judge  held  at  the  trial  of  the  first 
action  that  the  defendant  had  infringed,  and 
gave  judgment  Cor  the  plaintiff  in  the  first 
action,  and  as  a  consequence  dismissed  the  cross- 
action  of  the  defendant  On  appeal,  the  Court 
of  Appeal  held  there  had  been  no  infringement, 
and  dismissed  the  first  action  with  co^its,  and 
ordered  the  cross-action  to  be  remitted  for  trial 
again  to  Uie  judge  below.  Though  the  defen- 
dant in  the  first  action  had  been  ordered  to  give 
security  for  the  costs  of  the  appeal,  the  plaintiff 
in  the  first  action  did  not,  on  the  occasion  of  the 
judgment  of  the  Court  of  Appeal,  apply  to  the 
Court  of  Appeal  for  a  stay  of  taxation  in  order 
that  any  costs  which  the  defendant  in  the  first 
acti<m  might  become  liable  to  pay,  if  bis  cross- 
action  for  threats  were  not  successful,  might  be 
set  off  against  the  costs  ordered  to  be  paid  by 
the  plaintiff  in  the  first  action  to  the  defendant ; 
but,  on  a  subsequent  occasion,  the  plaintiff  did 
make  such  an  application  : — Held,  that  the  appli- 
cation most  be  refused,  as  the  d^endant  in  the 
fint  action  had  then,  by  the  judgment  of  the 
Court  of  Appeal,  obtained  a  present  right,  which 
he  could  not  be  deprived  of,  to  payment  of  the 
costs  in  the  first  action.  Automatio  Weighing 
JfiuAtiw  Co.  T.  Qmbined  Weighing  and  Adcer- 


tUing  Machine  Co.,  58  L.  J.,  Ch.  647  ;  61  L.  T. 
636  ;  ?7  W.  R.  636— C.  A. 

Sembte,  if  the  application  ttx  at&j  of  taxation 
for  the  porposes  of  set-off  had  been  made  on  the 
occasion  of  the  delivery  of  the  judgment  in  the 
first  action  by  the  Court  of  Appeal,  it  would 
probably  under  the  circumstances  of  the  case, 
have  been  granted.  lb. 

In  a  suit  for  tithes,  the  plaintiff  obtained  a 
decree  with  costs,  for  part  of  his  demand.  As  to 
the  remainder,  issues  were  directed,  which  issues 
were  afterwards  foimd  for  the  defendants.  The 
court  stayed  the  payment  of  the  costs  decreed  to 
the  plaintiff,  in  order  that  the  defendants  might 
have  an  opportunity  to  set  off,  as  against  those 
costs,  the  costs  of  the  issues.  Taylor  v.  Cook, 
Yonnge,  201. 

7.  SOLICITOa'8  LiKN. 

Distinot  Prooeedings.]  —  Ord.  LXV.  r.  14, 
allowing  a  set-off  for  costs  notwithstanding  the 
solicitor's  lien,  applies  oulj-  to  costs  in  the  same 
proceeding.  Stuseli  v.  }itjnleu,  65  L.  J.,  Ch. 
494  ;  [1896]  1  Ch.  607 ;  74  L.  T.  376  j  44  W.  B. 
405. 

Under  Ord.  LSV.  r,  14,  the  costs  of  an  un- 
successful application  by  a  defendant  for  a 
certiorari  to  remove  a  county  court  action  to  the 
high  court  cannot  be  si't-off  against  the  costs 
subsequently  onlered  to  be  jiaid  by  the  plaintiff 
on  the  action  in  the  county  court  being  dismissed, 
inasmuch  as  the  applicatinu  for  the  certiorari 
and  the  county  court  action  are  distinct  sod 
independent  proceedings.  lb. 

Crosi*Jadgments  in  Distinot  Aotlms — IKaore- 

tion.]— Whether  r.  14  of  Ord.  LXV.  of  the  Rules 
of  Court,  18S3,  does  or  does  not  apply  to  the  case 
of  cross-judgments  in  distinct  actions  between 
the  same  parties,  the  allowing  a  set-off  for  dam^es 
or  costo  between  parties  is  a  matter  in  the  dis- 
cretion of  the  court.  Edwardt  v.  Hope,  64  L.  J„ 
Q.  B.  879  i  14  Q.  B.  D.  922 ;  63  L.  T.  69  ;  33 
W.  E.  672— C.  A. 

The  plaintiff  in  a  patent  action  brought  n 
separate  trade  mark  action  against  the  same 
defendant.  An  appeal  by  thf  plaintiff  from  thf 
judgment  in  the  patent  action  was  dismissol 
with  costs.  Under  an  order  in  the  trade-marL- 
action,  certain  costs  in  that  action  were  ordered 
to  be  paid  by  the  defeiuiant  to  the  plaintifl. 
The  defendant  in  the  patent  action  having  issued 
execution  for  the  costs  of  the  appeal  in  that 
action,  the  plaintiff  paid  the  same  to  the  sheriff 
under  protest.  The  plaintiff  in  that  action  then 
moved,  onder  Ord.  LXV.  r.  14,  that,  notwith- 
standing a  lien  claimed  by  the  defenduit's  solici- 
tor on  the  costs  ordered  to  be  paid  by  him,  the 
plaintiff,  on  the  appeal,  he  might  set  off  against 
those  costs,  the  costs  ordered  to  be  paid  by  him 
in  the  trade-mark  action,  as  well  as  certain  costs 
in  the  patent  action  which,  prior  to  the  appeal 
in  that  action,  had  been  ordered  to  be  pidd  to 
him  by  the  defendant ; — Held  (following  IH- 
toardi  v.  Hope,  supra),  that  Ord.  LXV.  r. 
14,  applied  only  to  costs  in  the  same  action, 
and  not  to  costs  in  different  actions  ;  and  that, 
accordingly,  the  plaintiff's  right  to  set  off  his 
costs  in  Uie  tnule-mark  action  against  the  appeal 
ooBts  in  Uie  patent  action  was  intercepted  by  the 
solicitor's  lien ;  bnt  that  his  right  of  set-off  as  to 
the  costs  in  the  patent  action  only  was  not  so 
intercepted.  Blaht!/  v.  Latkam,  41  Ch,  D.  618 ; 
60.  L..T.  624  ;  87  W.  R.  669.  , 
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U  iu  recovers  against  C,  and  C.  recorera 
amiost  A.  and  B.,  the  court  will  permit  C.  to  set 
mt  the  damages  which  he  has  recovered  against 
those  obtain^l  A.,  on  hia  ondertaklng  that  the 
bill  o(  A.'s  solicitor  in  the  first  action  shall  be 
satisfied,  be  havitig  a  Uen  on  the  judgment  for 
his  costs.  Mitehdl  t.  OldJUild,  4  Term  Bep. 
12S  ;  2  B.  B.  342. 

The  Uen  of  the  plaintifTs  solicitor  upon  tiie 
debt  and  costs  recovered  in  the  cause  after 
affirmance  upon  a  writ  of  error,  must  be  satisfied 
before  the  deteaidauts  are  entitled  to  set  ofl 
against  them  a  judgment  recovered  by  them  in 
another  cause  against  the  plaintiff.  MiddUtm  v. 
mil,  1  H.  &  S.  240  ;  14  R.  B.  422. 

"So  setoff  of  judgments  will  be  allowed,  even 
though  they  arise  out  of  the  same  award,  without 
satisfying  the  solicitor's  lien.  Ifonutt  t.  BeUyer, 
8  D.  P.C.640. 

liie  right  of  setting  off  one  judgment  against 
another  is  not  a  legal  right,  but  is  given  by  the 
Suitable  jurisdiction  of  the  court  with  reference 
'  to  all  the  circumstances  of  the  transaction,  and 
will  not  be  allowed  so  as  to  defeat  the  solicitor's 
lien  for  costs.  Stmpton  v.  Lamh,  7  EL  &  BL  &4  ; 
26  L.  J.,  Q.  B.  121 ;  8  Jur.  (H^)  113 ;  6  W.  B. 
227. 

When  Plaintiff' ■  Solioitor  reaUj  Plaintiff.]— 

Flainti^  in  an  ejectment  at  law  recovered 
against  the  defendants  with  costs,  which  they 
assigned  to  their  solicitor,  the  plaintiff  in  the 
suit  in  equity,  against  the  same  defendants ; 
Imt  the  assignment  was  not  executed  by  all  the 
parties.  The  bill  in  equity  was  dismissed,  with 
costs,  amounting  to  less  than  the  costs  at  law : 
— Held,  that  the  solicitor  was  not  entitled  to 
set  off  the  costs  of  dismissing  the  bill  against 
so  much  of  the  costs  of  the  action  at  law,  either 
in  his  character  of  solicitor  or  assignee  irf  the 
plaintiA  at  law.  ffmynH  t.  J&om,  7  Ir.  Bq.  B. 
274. 

A  snccessful  defendant's  costs  will  be  set  off 
against  the  costs  of  the  plaintiff,  without  regard 
to  the  lien  of  stich  plaintiff's  solicitor,  if  shown 
that  the  solicitor  is  substantially  the  plaintiff  in 
the  cause.  Poeoch  v.  O'Shavneurf,  6  A.  &  E.  607. 

Costs  against  Debt.] — An  order  having  been 
obtained  in  1847,  superseding  a  commission  of 
bankruptcy  against  B.,  with  costs,  to  be  paid 
1^  the  petitioning  creditors,  and,  before  those 
costs  were  paid,  B.  in  1849  was  discharged 
under  the  Insolvent  Act:— Held,  that  the  as- 
signee, who  had  been  one  of  the  petitioning 
creditors  in  bankruptcy,  took,  as  ordered  in 
1847,  subject  to  the  lien  of  the  solicitor  who 
obtained  the  order,  and  could  not  be  allowed 
to  set  off  against  that  lien  a  debt  dtie  to  himself 
by  the  insolvent  when  thorn  costs  were  Incurred. 
Orr,  Eb  parte,  1  If.  Ch.  B.  102. 

A  rule  was  obtained  by  the  defendant's  solicitor 
to  set  aside  the  service  of  the  writ  for  irregulai-ity 
with  costs.  The  defendant  afterwards  becniiie 
banlcmpt :— Held,  that  the  plaintiff  might  set  off 
his  debt  against  the  costs  of  that  role,  and  that 
the  deSendant's  solicitor  had  no  Uen  npm  tiiose 
costs.  Mwvkalt  T.  Geary,  9  L.  J.  (O.B.)  E.  B.  9. 

A.,  being  at  the  time  a  creditor  of  B.,  pre- 
sented  a  petition  in  bantmiptcy  against  B.,  which 
was  dismissed  with  conts.  A.,  before  the  final 
taxation  of  the  costs,  having  meuuted  a  creditor's 
deed  in  the  form  of  Schedule  D  to  the  Bankruptcy 
Act  at  1861,  B.  appUcd  for  leave  to  lane  execu- 
tion foi  the  costs  on  whlchhi»wdiat<welaianda 


Uen : — ^Held,  that  there  could  have  been  no  set 
off  in  respect  of  two  such  debts  in  equity  ;  and 
that  B.'s  soUcitor  having,  in  consequence  of  hts 
Uen,  a  joint  interest  with  B.  in  the  costs,  and  B. 
being  thus  pro  tanto  a  trustee  for  his  soUcitor  for 
the  costs  when  paid,  there  could  be  no  set  off  in 
bankmptCT.  Saviei,  J»  re,  CMand,  Esc  parte, 
86  L.  f.,  Bk.  4S ;  L  B.  3  Ch.  608 ;  16  W.  B. 
1160. 

Xonsy  1a  8oIielt«e*B  HU&di.]— A  soUdtor  who 
receives  rents  in  a  cause,  without  the  authority 
of  the  court,  wiU  be  ordered  to  pay  them  over 
to  the  receiver,  and  cannot  retain  ^em  on  the 
ground  of  lien,  or  set  them  off  against  costs 
aUeged  to  be  due  to  him  from  the  plaintiff. 
WilkiM  T.  Tbrnuhend,  1  Boss,  ft  M.  361. 

A  Uqnidator  is  not  entitled  to  make  any  pay- 
ment to  his  soUcitor  without  the  sanction  of  the 
court ;  nor  may  such  sdicitor  set  off  his  costs 
against  funds  recovered  through  his  own  exertions. 
Ml  moneys  must  in  the  first  instance  be  paid 
into  court.  Onion  Cement  and  Srici  Co.,  Jm  re, 
26  L.  T.  240 ;  20  W.  B.  S61. 

EfiiMt  of  Attaehmsnt.]— The  soUcitor  is  not 
deprived  of  his  Uen  on  the  funds  in  court,  for 
hts  costs  in  the  cause,  by  having  issued  an  attach- 
ment against  his  client,  and  committed  him  to 
gaol  for  non-payment  of  his  bill ;  but  the  costs 
which  he  may  receive  in  the  cause  are  to  be 
taken  In  discharge  of  the  attachment,  pro  tanto. 
SarUty.  PwA,  Tounge,  358. 

The  Lord  ChanceUor  on  the  8th  November 
ordered  the  defendant  to  pay  costs  to  the  plain- 
tiff, but  the  order  was  not  completed  till  the 
2Srd  December.  The  Master  of  the  Rolls  on  the 
1 6th  December  ordered  the  plaintiff  to  pay  coeta 
to  the  defendant,  and  on  the  19th  tlie  plaintiff 
offered  to  set  off  the  costs.  The  defendant  in 
January  following  issued  an  attachment  for  the 
costs  : — Held,  that  the  plaintiff,  notwithstanding 
he  was  in  contempt,  might,  under  these  circum- 
stances, move  to  set  off  the  costs.  Cattell  y, 
Simons,  6  Beav.  804. 

The  execution  of  a  writ  of  attachment  for 
costs  does  not  deprive  the  party  issuing  It  of  any 
Uen  or  right  to  set  off  he  may  possess  for  the 
payment  of  such  costs.  Batotree  v.  Watton^  2 
Keen,  713;  7  L.  J.,  Ch.  183. 

Proper^  Pretemd.]— A  lien  on  an  estate  for 

costs,  as  between  soUcitor  and  cUent,  allowed  to 
a  solicitor,  the  property  having  been  preserved 
for  the  benefit  of  all  parties  interested,  notwith> 
standing  an  order  directing  payment  of  the  costs 
out  of  the  estate  to  the  client,  and  an  aUeged  set 
off  in  respect  of  a  debt  due  from  him  to  the  estate. 
SaUey  t.  mrchaU,  2  Hem.  k,  M.  371 ;  11  Jar. 

And  «M  SOLXOrroB. 

Trust  Xstate.]~Where  a  person,  at  the  time 
of  an  order  being  made  for  the  payment  of  his 
costs  by  trustees  on  a  petitioD  in  the  matter  of  a 
trust,  Is  indebted  to  the  trust  estate,  although 
the  amonnt  is  not  then  ascertained,  he  eamtot 
get  any  of  sach  costs  until  he  has  paid  the 
amount  due  from  him  to  the  trust,  and  the 
trustees,  therefore,  can  set  off  tiie  costs  payable 
by  them  against  the  amonnt  due  from  him.  "SSHm 
soUcttor  cannot  be  In  a  better  position  than  he  is 
himself,  and  has  no  Uen  on  incli  costs.  HearoM, 
i»  re,  WUde  t.  Walford,  53  L.  J.,  Ch.  605 ,  «1 
I..T.411— aA.  Bsrersfng  Sljr.  a  818. 
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Secus,  as  to  the  oosta  of  Qw  trustees  Incurred 
in  teoorWliig  such  amoant  It. 

la  Mune  Aetlon.] — By  an  arbitrator's  award  in 
an  action,  the  plaintiff  was  ordered  to  pay  a  sum 
ci  money  to  the  defendant,  and  the  defendant 
was  ordered  to  pay  the  plaintiff  a  part  of  his 
eoBts  when  taxed : — Held,  that  the  defendant 
was  entitled  to  have  the  debt  set  off  against  the 
taxed  costs,  and  that  the  right  of  set  off  in  sach 
a  case  was  not  interfered  with  by  the  ordinary 
■oUcitor's  lien  for  costs.  Pringle  v.  ffloag,  48 
L.  Ch.  380  ;  10  Cb.  D.  676  ;  40  L.  T.  013  ;  87 
W.  E.  674. 

Where  there  are  costs  in  equity  and  at  law  due 
from  tJie  opposite  parties,  the  court  will  not  set 
the  costs  at  law  against  those  in  equity,  if  the 
solicitor  in  equity  claims  his  lien  on  the  latter, 
SmUh  T.  BrockleOy,  1  Anstr.  61  ;  3  B.  B.  647. 

Bale  68  of  Hilary  Term,  1858,  does  not  prohlMt 
the  setting  off  mutual  claims  for  costs  between 
the  parties  in  the  same  suit.  In  an  action  against 
three,  a  verdict  was  tmnd  against  one  and  in 
favour  of  the  other  two  : — Held,  that  the  costs  of 
'he  successful  defendants  might  be  deducted 
fitnn  the  amount  of  damages  and  costs  payable 
to  the  plaintiff  the  other  defendant,  without 
regard  to  the  lien  of  the  plaintiff's  solicitor. 
George  v.  ^ton,  1  Bcott,  518  ;  3  D.  P.  C.  419  ; 
1  Bing.  (N.C.)  513  ;  1  Hodges,  63  ;  4  L.  J.,  C.  P. 
167.  See  Leer.  Kendall,  5  N.  M.  340  ;  3  A. 
fc  E.  707  ;  1  H.  W.  316;  5  L.  J.,  K.  B.  19,  and 
.Vifniuitt  Climemon,  1  D.  Cn.s.)  718  ;  4  Scott 
(V.B.)  785  ;  4  Man.  &  O.  243;  11  L.  J.,  C.  P.  191. 

Bale  63  ot  Hilary  Term,  1853,  only  apph'es  to 
cases  in  which  the  court  has  a  discretion  to  allow 
costs  or  damages  (A  different  actions  to  be  set  off 
against  each  oUier,  and  where  there  lias  been  an 
appUcation  to  allow  such  set-off.  i>nnn  t.  We>t, 
10  0.  B.  420 ;  1  L.  M.  &  P.  608  ;  20  L.  J.,  C.  P. 
1 ;  16  Jnr.  88. 

The  lien  of  the  plaintiffs  solicitor  npon  tbe 
debt  and  costs  recovered  in  the  cause  must  be 
■atisfied  before  the  defendant  is  entitled  to  set 
off  the  costs  recovered  by  him  in  another  cause 
against  the  plaintiff.  Handle  v.  Fuller,  6  Tenn 
Bep.456;  3B.B.  230.  AnAse&Glaitterv.Sewer, 
8  Tmn  Rep.  69. 

Costs  receivable  and  payable  by  two  parties 
or^rai  to  be  mutually  set  off  without  regard  to 
the  lien  of  the  solicitors.  The  Master  of  the 
Bolls  has  jurisdiction  to  direct  costs  which  have 
been  ordered  by  the  Lord  Chancellor  to  be  paid 
by  the  defendant  to  the  plaintiff  to  be  set  off 
gainst  costs  ordered  by  the  Master  of  the  Bolls 
to  be  [^d  by  the  plaintiff  to  the  defendant. 
GtHdZ  V.  Simon»,  6  Beav.  304. 

TUb  court  made  absolute  without  coRts,  a  rule 
for  setting  off  the  costs  of  a  successful  defendant 
against  the  dam^es  and  costs  awarded  for  the 
pUintifl  against  the  other  defendant,  disregarding 
Utt  solicitor's  lien.  Ratolingt  r.  S/koell,  7  Scott, 
SSL 

Where  a  party  in  a  suit  has  a  right  of  set-off, 
it  has  priority  over  the  lien  of  the  solicitor, 
which  is  alwan  snl^ect  to  the  equities  between 
ttR  parties.  Jmiwr  T.  Jforrif,  11  W.  B.  948. 

In  equity,  the  solicitor'B  liaa  is  only  npon  the 
balance  ttt  ooati  ananged  according  to  the 
equities  U  thspttUw.  Ihylor  r.  Pepkam,  15 
Ve8.72. 

gmna  oC  costs  incurred  in  the  same  suit  or 
proceedings,  though  payable  under  difleroit 
Olden,  maj  be  set  oA  afptinat  each  other  ;  and 
this        at  the  parties  ia  not  affected  the 


solicitor's  lien.  So  held,  where' the  defendant 
after  becoming  liable  under  orders  in  the 
suit  to  pay  costs  to  the  plaintiff,  had  changed 
his  solicitor,  and  subsequently  tinder  another 
order  became  entitied  to  receive  a  smaller  sum  of 
costs  from  the  plaintiff;  uid  although  the  ap> 
plication  to  set  off  was  made  by  the  plaintiff 
after  notice  from  the  defendant's  solicitor  that 
he  claimed  a  lien  upon  the  smaller  sum.  Bohartt 
T.  Buie,  47  L.  J.,  Ch.  414;  8  Ch.  D.  198;  26 
W.  R.  393. 

In  an  action  containing  several  counts  in  the 
declaration,  some  issues  were  foond  Cor  the  plain- 
tiff and  some  for  the  defendant  >— Held,  that  the 
master  was  correct  in  deducting  the  costs  <A  the 
defendant's  issues  from  the  pl^tifl's  costs,  and 
that  the  lien  of  the  plaintiffs  attorney  was  only 
upon  the  balance  coming  to  the  ^ainniL  Eadet 
T.  EteraU,  3  D.  P.  C.  687. 

A  pertaenhlp  salt  having  been  comproniised 
npon  the  terms  of  the  pUinfiff  taking  the  assets, 
and  covenanting  to  pay  theteottt  and  to  the  ex- 
tent thereof  the  costs  cl  the  suit,  etc,  and  the 
defendant  covenanting,  so  soon  as  these  liabili- 
ties had  been  discharged,  to  pay  in  a  certain 
event  a  sum  cS.  maasfj  to  the  phiintifl,  by  an 
order  in  the  suit  the  compromise  was  confirmed, 
and  the  plaintiff  was  ordered  to  pay  the  costs  as 
covenanted  out  of  assets  to  be  received  by  him. 
An  account  was  afterwards  settled  between  the 
parties  which  showed  assets  in  excess  of  liabili- 
ties including  the  costs ;  but  the  plaintiff  after- 
wards alleeing  that  the  moneys  had  become 
payable  mraer  the  defendant's  covenant,  claimed 
to  set  them  off  against  the  defendant's  costs. 
Upon  an  application  by  the  defendant  and  his 
solicitor  for  an  order  for  payment  of  his  costs : — 
Held,  that,  apart  from  other  considerations,  the 
solicitor  intervening  had  such  a  lien  on  the 
defendant's  costs  ^yabie  under  the  order  as 
precluded  the  8et>o&  ^tronY.Sobton.^lXi.S^ 
Ch.  574. 

  Interlocutory  Costs.] — By  a  judge's 

order,  the  defendant  was  allowed  to  go  to 
trial  upon  payment  of  a  certain  sum  of  money, 
together  with  the  costs  of  the  cause  up 
to  the  date  of  the  order ;  and  the  defendant 
having  recovered  a  verdict  without  previously' 
complying  with  the  terms  of  the  order : — ^Hela, 
that  the  costs  taxed  in  his  favour  on  the  postea 
could  not  be  set  off  against  the  interlocutory 
costs,  so  as  to  deprive  the  plaintiff's  attorney  ot 
his  lien.  AtpinaU  v.  ^mp,  4  D.  &  B.  716 ; 
3  B.  &  C.  108. 

The  plaintiff  having  succeeded  upon  issues  ot 
fact  joined  upon  two  counts,  but  judgment 
having  been  given  upon  a  demurrer  to  a  third  for 
the  defendant,  obtained  a  rule  to  show  cause 
why  satisfaction  should  not  be  entered  upon  the 
roUasto  the  defendant's  costa,  and  those  costs 
be  deducted  from  his  own  damages  and  costs, 
without  i^^rd  to  the  lien  of  the  def^dant's 
attorney.  The  rule  was  made  absolute : — Held, 
that  in  such  case  the  defendant's  costs  were 
"  interlocutory  costs  in  tho  same  suit,"  within 
the  rule  of  court,  and  that  t\a  former  part  of 
the  rule,  prohibithi^  tibe  allowance  ot  any  set-off 
'  of  costs  to  the  prejudice  of  the  attorney's  lien, 
applied  only  to  the  case  of  costs  of  different 
suits.  SeoU  T.  Oe  MUtkebowrg,  S  L.  M.  ft  P. 
421 ;  11  C.  B.  447  ;  20  L.  J.,  a  P.  268 ;  16 
Jar.  882. 

Intwlocatoiy  costs  xaa^  be  set  off  against  flual 
eosts  in  the  same  causa,  without  leCenence  to  tbo 
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attoniCT's  lien.  SaUiday  y.  laaea,  6  D.  P.  C. 
636;  SBiDg.Cv.O.)774;  48oott,47S;  3Hodge8,130. 

After  Terdict,  a  ntle  nisi  For  a  new  tnal  was 
granted,  and  on  the  hearing,  the  cause  and 
another  cause  between  the  same  parties  then 
pending  in  a  county  court,  and  all  matters  in 
difference  between  the  parties  to  these  causes, 
were  by  consent  referred,  the  costs  of  the  cause 
respectJTelf,  and  of  the  rale  to  abide  the  event,  < 
azra  the  costs  of  the  reference  and  the  award  to 
be  in  the  discretion  of  the  arbitrator,  the 
attorney  for  the  plaintiS  in  both  actions  being 
the  same.  The  arbitrator  decided  the  cause  in 
the  superior  court  in  favour  of  the  defendant, 
and  the  caose  in  the  county  court  in  favour  of 
the  plaintiff,  with  damages  461-  10*.  M.,  and 
gave  the  plaintiff  the  costs  of  the  reference,  and 
divided  the  costs  of  his  award :— Held,  that 
the  costs  of  the  cause  and  of  the  rule  could 
not  be  set  off  against  the  money  and  costs 
payable  to  the  plaintiff  in  the  other  cause,  to 
the  prejudice  of  the  lien  of  the  plaintiff's 
attorn^,  as  thqr  were  not  interlocatoiy  costs 
in  the  same  suit  awarded  to  the  adverse  party, 
within  the  proviso  to  the  role.  LUtle  v.  PhU- 
pottt,  2  B.  S.  383 ;  81  L.  J.,  Q.  B.  126  ;  8  Jnr. 
(H.8.)  U7B. 

To  what  Cost!  appUrable.] — The  solicitor's 
lien  does  not  extend  beyond  his  taxed  costs  in 
the  particular  cause,  where  one  judgment  is  set 

off  against  another.  Watgon  T.  Mathatt,  I 
Scott,  658  ;  1  Bing  (n.C.)  366  ;  8  D.  P.  C.  638  ; 
1  Hodges,  73  ;  4  L.  J.,  C.  P.  266. 

But  such  lien  only  extends  to  the  general 
balance  of  the  costs.  Howell  v.  Mardiitg,  8 
Bast,  362  ;  9  B.  B.  468. 


K.  EECOVEBT  OF  COSTS. 

1.  Bt  Application  to  the  Court. 

Where  there  are  several  defendants,  each  is 
liable  for  the  whole  costs  ;  and  if,  after  satisfac- 
tion from  any  one,  the  plaintiff  takes  it  against 
another,  such  defendant  may  apply  to  the  court. 
WiUon  V.  Foot,  BulL  N.  P.  336. 

One  of  several  defendants,  who  had  given  a 
general  release  to  the  plaintiff  after  the  costs  of 
a  nonsait  hod  been  taxed,  was  ordered  to  pay  to 
the  other  defenduits  their  shares.  Darioto  v. 
OflUnwii,  Bull.  K.  P.  835. 

Action  for  breaking  and  entering  the  plaintiff's 
close  and  cutting  heath  ;  plea,  n6t  guilty,  and 
verdict  for  the  plaintiff.  On  the  trial  it  appeared 
that  the  trespasses  were  committed  by  the  direc- 
tion of  A.,  and  the  heath  taken  to  premises. 
On  a  motion  being  made  that  A.  shonld  pay  the 
plaintiff  the  damages  and  taxed  costs,  the  court 
refused  the  application,  as  the  plaintiff  ought, 
.before  he  brought  the  action,  to  have  ascertained 
who  was  the  substantial  defendant,  Jierkeley  v. 
JHmery,  10  B.  &  C.  113. 

2f  e  exeat  does  not  lie  in  respect  of  costs  taxed  in 
a  chancery  suit.  Ooodmany.Sayer»,&'i&&Ad..^l\. 

Mode  cit  proceeding  to  compel  payment  of 
costs  by  one  not  a  party  to  the  suit.  AU.-Gen. 
T.  Skinneri'  Co.,  C.  P.  Coop.  1. 

How  payment  of  costs  enforced  and  against 
persons  not  a  party  to  the  suit.  Samger  t. 
Gardiner,  G.  P.  Coop.  362. 

Order  against  two  persons  jointlytppa^  costs ; 
the  process  ifoir  giving  it  effect  may  be  ]oint  or 
several,  lb. 

When  a  plaintiff  has  given  notice  to  the  detai- 


dant  to  discontinue  the  action,  and  the  costs 
have  been  taxed,  no  further  order  ot  the  court  is 
required  to  enable  the  chief  clerk  to  Issue  a  writ 
to  enforce  payment,  and  the  writ  may  be  varied 
to  suit  the  circumstances  of  the  case.  Ord. 
XXIII.  (Judicature  Act)  has  the  fMtie  of  an 
order  of  the  judge  or  court.  BoUan  t.  BoUom, 
35  L.  T.,  358  ;  24  W.  B.  66S. 

Froeeedings  stayed— IMimiMal  of  Aotioa.] — 

The  defendant  succeeded  on  a  demurrer  to  the 
plaintiff's  statement  of  claim,  and  plaintiff  was 
ordered  to  pay  the  costs  of  the  demurrer,  liberty 
being  given  to  him  to  amend.  He  amendetl 
accordingly,  and  the  action  was  set  down  for 
triaL  The  plaintiff  failed  to  pay  the  costs,  and 
the  defendant  obtained  an  order  to  stay  proceed- 
ings until  payment.  Five  months  after  the  date 
of  this  order,  the  costs  being  stiU  unpaid,  tlie 
court  ordered  the  action  to  be  dismissed  unless 
the  costs  were  paid  within  a  month  from  the  date 
of  the  notice  of  motion.  White  v.  Sromige,  26 
W.  B.  313. 

2.  Bt  Action. 

In  what  Cases.]— An  action  will  lie  on  a  final 

order  of  the  Privy  Council  for  payment  of  costs, 
notwithstanding  the  order  is  made  in  a  proceed- 
ing collaterally  to  the  original  suit,  and  that  suit 
is  still  undetermined.  Hutchimon  v.  OiUetpie, 
11  Ex.  798  ;  35  L.  J.,  Ex.  103 ;  2  Jnr.  (K.8.)  403  ; 
4W.B.302. 

A  motion  made  by  a  defendant  in  on  action 
pending  in  the  Queen's  Bench  in  Ireland  to  set 
aside  proceedings  was  dismissed  with  costs  to  the 
plaintiff : — Held,  that  no  action  would  lie  for 
those  costs  in  this  country,  and  that  the  order 
awarding  them  could  only  be  enforced  by  attach- 
ment in  Ireland.  Sbeeky  t.  Pntfett'umal  Life 
Atsuraiiee  Ct.,  2  C.  B.  (NA)  211  ;  26  L.  J.,  C.  P. 
301  ;  3  Jur.  (N.s.)  748. 

An  action  will  lie  on  an  order  of  the  House  of 
Lords  directing  an  unsuccessful  appellant  to 
pay  the  respondent's  costs.  Marbdla  Iron  Ore 
Co.  V,  AUen,  47  L.  J.,  C.  P.  601 ;  38  L.  T.  815. 

An  order  of  the  President  of  the  Probate 
Division  that  defendant  pay  plaintiff  a  named 
sum,  being  the  amount  of  plaintiff's  taxed  costs 
of  a  discontinued  probate  action  which  defendant 
had  been  ordered  to  pay,  may  be  enforccl  by  an 
action  in  the  Queen's  B^ch  Division.  Xortoit  t. 
Gregory,  14  B,  735  ;  78  L.  T.  10— C.  A. 

An  action  lies  to  recover  the  costs  an.  an 
indictment  (or  hbel  given  by  6  &;  7  Vict.  c.  96, 
s.  8.  Richardton  v.  WMIU,  42  L.  J.,  Ex.  68 : 
L.  R.  8  Ex.  69  ;  28  L.  T.  71  ;  12  Cox  C.  C.  851. 

Costs  payable  under  a  judge's  order  can  be 
recovered  by  action  or  coonterclAim.  PhUpatt 
V.  Leliain,  35  L.  T.  855. 

An  order  made  by  the  court,  upon  an  applica- 
tion to  strike  a  solicitor  off  the  rol^  for  mis- 
conduct, that  the  solicitor  shall  pay  the  costs  o£ 
the  proceedings  may,  by  virtue  of  Ord.  XLIL 
T.  24,  be  enforced  by  an  action  upon  the  order, 
Godfrey  v.  Geirrge,  65  L.  J.,  Q.  B.  2\9  ;  [1896] 
1  Q.  B.  48  ;  73  L.  T.  699  ;  44  W.  B.  245—0.  A. 

An  unsuccessful  application  by  the  person  to 
whom  the  costs  are  ordered  to  be  paid  to  attach 
the  solicitor  for  disobedience  to  the  order  la  no 
bar  tea  sahsequent  action  vpom  the  oide&  lb. 

Agreement  Binding  on  Parties.]— The  quarter 
sessions,  on  appeal,  quashed  an  order  made 
against  the  defendant  the  pett^  sessions,  sub* 
ject  to  a  case  for  the  consideration  of  the  Qneen's 
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Bench  Dirinon,  and  farther  ordered  that  the 
costs  of  the  appeal  then  before  it  should  abide 
the  event  of  toe  decision  of  that  court.  The 
case,  which  va8  stated  and  signed  hj  the  chair- 
man of  the  quarter  seeelona,  after  stating  the 
question  Babmitted  to  the  Queen's  Bench  Divi- 
sion, contained  (toter  alia)  the  following  clause  : 
— "  The  conrt  are  .  .  .  in  all  respects  to  exer- 
cise the  power  of  tiie  sessions  to  confirm,  amend, 
alter,  Tary,  modify,  or  reverse  their  decision  in 
tadti  maimer  and  to  such  extent  as  to  such  court 
shall  seem  npedient  and  proper  ;  costs  to  folloir 
the  event."  At  the  hearing  of  the  case,  tlie 
Qneen's  Bench  Division  quashed  the  order  of  the 
quarter  sessions,  but  the  judgment  was  silent  as 
to  costs-  In  an  action  brought  to  recover  the 
costs  incurred  in  the  argument  of  the  case,  and 
also  the  O08t8  ot  certain  applications  made  to  the 
quarter  sessions  from  time  to  time  nntil  the 
judgment  of  the  Queen's  Bench  Division  in  the 
plaintiff's  favour  was  obtained  : — Held,  that  the 
words  "  costs  to  follow  the  event "  referred,  and 
were  intended  to  refer,  to  costs  such  as  were 
claimed  by  the  plaintiff  in  the  action.  Lear  v. 
Boaiw,  44  L.  T.  58 ;  45  J.  P.  240. 

HeltC  also,  that  these  irords,  although  con- 
tttined  in  a  case  stated  and  signed  only  by  the 
chairman  of  the  quarter  sessions,  amounted  to 
an  agreement  which  was  binding  on  the  parties 
to  the  case,  and  that  the  defendant  was  therefore 
liable  to  pay  the  costs  so  incurred.  2  b. 

TautlOB  not  a  OmuUtlon  Treeedent.] — An 

amid  for  costs  generally,  without  ascertainiug 
the  amount,  is  good  under  II  k  12  Vict.  c.  63,  s. 
127,  and  the  puty  to  receive,  after  delivering  bis 
bill  for  the  amount,  may  maintain  an  action  to 
leooTer  them.  The  party  to  pay  may  have  the 
costs  taxed,  bat  the  taxation  is  not  a  condition 
precedent  to  the  other  party's  r^ht  to  bring  an 
action  to  recover  them.  Holdaworth  y.  Wilion, 
4  B.  &  S.  1 ;  32  L.  J.,  Q.  B.  289  ;  10  Jur.  (N.S.) 
171 ;  8  L.  T.  434  ;  11  W.  R.  733— Ex.  Ch. 

The  right  to  costs  is  entirely  independent  of 
the  taxation  of  them,  and  an  action  can  be  main- 
tained for  costs  though  the  amount  of  them  has 
sot  been  previouBly  settled  or  ascertained  by 
taxation.  Metropolitan  IHttriet  My.  r.  Sharpe, 
50  U.  J.,  Q.  B.  14  ;  5  App.  Cas.  425 ;  43  L.  T. 
130 ;  29  W.  R.  617  ;  44  J.  P.  716— H.  L.  (E.) 

Taxation  of  the  costs  is  not  a  condition  prece- 
dent to  the  plaintiff's  right  to  bring  an  action  to 
recover  thenu  Lear  t.  Sotting,  41 L.  T.  66 ;  45 
J.  P.  240. 


3.  By  Attaohmeht  ob  CHABQisa  Obdeb 

OM  8HABBS. 

Attaehment  nf  Debts.]- The  order  for  costs  on 
dismissing  an  action  for  want  of  prosecution  is 
ac*  enforceable  by  attachment  of  debts  under 
Ord.  XLV.  r.  2.  CrmetU  v.  Crom,  48  L.  J., 
a  B.  337  ;  4  Q.  B.  D.  225  ;  27  W.  B.  411. 

Under  eub-s.  8  of  s.  25  of  the  Judicature  Act, 
1873,  the  Divorce  Conrt  has  power  to  attach  a 
debt  doe  to  a  respondent  in  order  to  compel 
obedience  to  an  order  of  that  a)urt  for  payment 
cC  costs.  Whittaker  v.  Wkittaker,  61  L.  J.,  P. 
80;  7P.  D.1S;  47L.T.131;  80  W.  K.  431. 
But  see  ^rtetding  com, 

AttaAauBt  vt  Parsou  for  Hon-Paynwnt  <tf.} 
—Upon  a  motion  for  attachment,  no  order  was 
made,  except  that  tibe  respondent  pay  the  costs 
of  the  motion.    Upon  detanlt  In  payment '. — 


Held,  that  the  court  had  no  jurisdiction  to 
commit  to  prison  for  the  default.  Miehletkwaite 
T.  J7**cAer,  27  W.  B.  793. 

Where  costs  are  directed  to  be  paid  to  A.  or 
his  solicitor,  a  personal  demand  by  A.  alone  is 
sufficient  ground  for  an  order  of  committal  against 
the  party  for  non-payment  of  snoh  costs.  JiUuik, 
Ex  parU,  3  Deac  63. 

8k  alto  Dbbtobs  Act. 

Charging  Property  with.] — A  plaintiff's  bill 
having  been  dismissed  with  costs,  an  order  nisi 
charging  railway  shares  Ixilonging  to  the  plain- 
tiff with  the  amount  of  the  defendant's  costs 
when  taxed  was  made  before  taxation.  Sunu 
V.  Irving,  46  L.  J.,  Ch.  423  ;  3  Ch.  D.  291  ;  34 
L.  T.  752  ;  25  W.  R.  66.  See  fuHker  Execu- 
tion. 

Where  a  motion  was  dismissed  with  costs,  and 
every  endeavour  made  to  serve  the  party  with  a 
subpcena  for  them  had  failed,  the  court  enforced 
the  order  by  charging  government  stock  of  the 
party,ander  1  &2  VictcllO.  Slake  y.  White, 
3  Y.  Je  Coll.  434  ;  3  Jur.  749. 

A  decree  declaring  a  plaintiff  entitled  to  one- 
fifth  of  the  procc«ls  of  sale  of  chattels,  and 
<lirecting  an  account  to  be  taken  of  what  was 
due,  and  payment  of  such  amount  together  with 
the  costs  of  the  action  to  him,  does  not  entitle 
him  to  a  charging  order  under  1  &  2  Vict.  c.  1 10, 
8. 18,  or  to  a  stop  order  against  funds  in  court  in 
another  suit  belonging  to  the  same  defendant. 
Widgery  v.  Tepper,  6  Oh.  D.  364  ;  37  L.  T. 
297  ;  26  W.  B.  872. 

Parties  interested  in  a  fund  standing  in  the 
name  of  the  acoountant-general  in  one  suit  were 
ordered  to  pay  the  defendants  in  another  suit 
their  costs.  These  being  taxed,  and  a  minute 
having  been  left  with  the  senior  master  of  the 
Common  Picas,  the  court  on  petition  made  a 
charging  order  on  the  fund  for  such  costs,  and 
granted  an  interim  stop  order.  Wdlt  v.  Gibbe, 
•12  Beav.  204. 

A  master's  allocatur,  and  &  fortiori,  a  mere 
rule  for  taxation  of  costs,  is  not  an  order  whereby 
money  is  payable,  so  as  to  operate  as  a  judgment 
within  I  &  2  Vict.  c.  1 13,  s.  18.  Shaw  v. 
6  H.  L.  Cas.  681  ;  27  L.  J.,  Ch.  444  ;  4  Jur. 
(N.S.)  695  ;  6  W.  B.  635. 

A  plaintiff  who  had  obtained  an  order  for  nay- 
ment  of  costs  was  held  entitled  under  1  ft  3  vlct 
c.  110,  to  rank  as  an  incumbrancer  upon  the 
defendant's  estate  from  the  date  of  the  first 
resignation  of  the  certificates  of  taxati<m  only. 
Hargrave  t.  Hargraxe,  23  Beav.  484. 

4.  Bt  EXECUTIOlf. 

A  rule  for  taxation  of  costs,  and  the  allocatur, 
do  not  amount  to  a  rule  or  an  order  whereby 
money  is  payable  within  1  ft  2  Vict.  c.  110,  s.  18, 
so  as  to  operate  as  a  judgment.  Sham  y.  Neale, 
6  H.  L.  Cas.  581  ;  27  L.  J.,  Cb.  444 ;  4  Jur. 
(N.3.)  696 ;  6  W.  B.  635. 

When  a  mleof  court  for  the  payment  of  money 
has  the  effect  of  a  judgment,  under  the  above 
section,  a  rule  nisi  calling  upon  the  parties  to 
shew  cause  why  the  amount  should  not  be  paid 
is  unnecessanr.  Doe  d.  Barrieon  y.  Samvim,  4 
C.  B.  746. 

Where  a  defendant  is  entitled  to  costs  against 
an  infant  who  sues  by  his  prochein  amy,  the  court 
will  not  grant  a  rule  calling  on  the  prochein  amy 
to  pay  those  costs,  unless  it  is  made  to  appear  tJiii 
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he  has  been  served  with  the  aUocatnr  in  the  same 
nuumer  as  is  required  In  order  to  grotmd  an  attach- 
ment. AhraJiam$  v.  Taunton,  1  D.  &  L.  819 ; 
IS  L.  J.,  Ex.  417  ;  7  Jnr.  678. 

The  trial  of  a  came  at  the  assizes  was  postponed 
by  order  of  nisi  prios  on  payment  by  the  defen- 
dant o£  the  coets  of  the  day,  to  be  taxed.  The 
d^endant  died  before  any  Terdict  in  the  cause, 
and  before  tiie  order  of  nisi  prios  was  made  arule 
of  coart.  The  suit  haviog  aoated  (17  Car.  2,  c.  8, 
B.  1),  the  court  dischai^ed  a  role  calling  on  the 
executrix  of  the  defendant  to  shew  cause  why  the 
costs  should  not  be  taxed,  the  remedy  for  recover- 
ing the  cost  under  the  above  section  not  being 
c^r  as  itfaiust  an  executrix.  JSiU  t.  Brotcn,  Iti 
U.&W.796;  IlJur.  290. 

In  ejectment  there  was  a  verdict  for  the  defen- 
dant, and  an  allocatur  given  for  the  costs  under 
the  consent  rule,  which  ordered,  that,  if  a  vei-dict 
Bhotdd  be  given  fur  the  defendant,  the  lessors  of 
the  plaintiff  should  pay  to  the  defendant  costs  to 
be  aidjudged.  A  fi.  fa.,  issnefl  pursuant  to  1  &  2 
Vict,  c  110,  s.  18,  was  r^Iar.  J)oe  d.  J^Mitt^' 
ton  V.  Jiarrai,  16  L.  J.,  Q.  B.  296. 

6.  BT  IfANDAUUS. 

A  plaintifl  who  had  recovered  a  judgment  for 
debt  and  costs  in  a  county  court,  and  had  received 
the  debt  out  of  court,  was  entitled  to  have  a  writ 
of  execution  issued  for  the  coets,  and  the  Queen's 
Bench  would  grant  a  mandamus  to  the  clerk  of  the 
county  court,  commanding  him  to  issue  Buch  writ 
Jleg.  V.  Fletcher,  2  EL  &  BL  87S ;  31  U  J.,  Q.  B. 
810  J  7  Jur.  179. 

6.  By  8EQUE8TBATI0N. 

It  is  not  necessary  that  the  applicant  for  a 
writ  of  sequeetratiun  should  be  able  to  point  to 
some  particular  property  whidi  may  be  made 
available  for  the  payment  <A  the  costs  due  to 
him.  When  the  court  or  the  judge  to  whom  the 
Application  is  made  has  exercised  a  discretion 
and  made  an  order,  that  order  ought  not  to  be 
interfered  with  by  a  superior  court,  unless  it  is 
shown  that  the  tribuniu  below  has  acted  upon 
an  erroneous  principle,  or  has  improperly  exer- 
cised its  discretion,  or  that  there  has  been  some 
miscarriage  of  justice.  Hvlhert  t.  Cathcart,  66 
L.  J.,  Q.  B.  644  ;  [1896]  A.  0.  470 ;  76  L.  T.  802 
— H.  L.  (K.) 

When  a  deposit  on  an  appeal  hod  been  ordered 
to  be  returned  to  the  appellant,  and  before  it 
was  paid  to  Mm  sequestration  was  issued  against 
him  for  non-paymCDt  of  costs  previously  due, 
the  deposit  was  ordered  to  be  paid  to  the  seques- 
tra tore  instead  of  the  appellant.  Comt  t.  Oar- 
land,  L.  B.  9  Ch.  101  ;  22  W.  B.  175. 

Costs  of  a  sequestration  as  between  solicitor 
and  client  will  not  be  taxed.  Shapland,  In  r«, 
Munt,  Hb  parte,  23  W.  B.  40. 

In  a  proceeding  in  which  a  married  woman 
and  her  huabuid  are  co-plaintifib  or  co-petitioners, 
s  sequestration  cannot  issue  for  costs  against  her 
separate  estate;  semUe,  It  is  otherwise  if  she 
sues  by  her  n^  friend.  Xtogh  t,  CMeartt  13 
Ir.  Eq.  B.  216. 

On  a  motion  the  eonrt  gave  leave  In  Ita  discre- 
tion, vaAa  ike  Rules  of  Court  of  April,  1880,  to 
issue  a  sequestration  for  the  payment  of  ooets. 
Snow  T.  £oUon,  60  L.  J.,  Ch.  743 ;  17  Ch.  D. 
48S  ;  44  L.  T.  671  ;  29  W.  fi.  588. 

Where  snch  application  is  made  in  an  action 
which  is  transferred,  for  hearing  only,  to  a  judge 


who  does  not  sit  in  ohambm,  It  Is  properiy  nutdtt 
to  such  judge  in  court ;  otherwise  in  chamber*. 

L.  INTEREST  ON  COSTS. 

Xortgags.]— The  court  will  not  allow  Interest 
on  the  coets  of  a  judgment  for  foreckieare  to  be 
charged  against  the  mortgaged  estate.  SardUy 
V.  Knight,  58  L.  J.,  Ch.  622  :  41  Oh.  D.  637  ;  60 
L.  T.  780  ;  37  W.  B.  704. 

Where  a  mortgagee  has  been  empowered  to 
add  his  taxed  costs  of  appeal  to  his  security,  in- 
terest is  chargeable  on  the  costs  of  Uie  appeal, 
not  from  the  date  of  the  jndgmentt  bat  only 
from  the  date  of  the  taxing-master's  certificate, 

n. 

A  deed  after  reciting  that  A.  had  agreed  to 
charge  certain  property  with  all  sums  which  B. 
should  pay  as  surety  for  a  third  parl^,  together 
with  interest  on  all  such  payments,  and  aU  such 
coete,  taa.,  as  he  might  sustain,  &c.,  proceeded  to 
charge  the  property  with  the  payment  of  all 
such  sums,  costs.  &c.,  with  interest  as  aforesaid  : 
— Held,  that  interest  was  not  payable  on  the 
costs,  Ik.  Hodgton  v.  Sodgton,  2  Keen,  704  ; 
7  L.  J.,  Oh.  6. 

Costs  out  of  Xitate.]— Under  1  ft  2  Viet.  c. 
110,  ss.  17,  18,  interest  is  recoverable  on  costa 
which  one  party  is  ordered  to  pay  another,  but 
not  on  costs  directed  to  be  raised  out  of  an 
estate.  Att.-Oea.  v.  Netkerooto,  11  Sim.  6S9 ;  10 
L.  J.,  Ch.  162. 

Administration  Action.]— The  rule  that  in- 
terest on  coets  in  an  administration  action 
ordered  to  be  raised  out  of  a  fund  is  not  recover- 
able except  by  express  provision  to  that  eSect 
contained  in  the  order  is  not  affected  by  the 
Solicitors'  Remuneration  Act,  1881,  Q^eral 
Order  VII.,  nor  by  the  ndea  of  Supreme  Court, 
1883,  Ord.  XLI.  r.  3,  and  XLII.  r.  16.  Martden'a 
Ettafe,  In  re,  WUhtngton  v.  Neumann,  58  L.  J., 
Ch.  260;  40Ch.  D.475;  60L.T.6»di  37W.B. 
625. 

Wlura  Appsal  BMrd.]— In  a  suit  "ixj  the  por- 
chaseia  of  certain  mines  to  set  aside  a  sale,  a 
decree  with  costs  was  made  in  fevour  of  the 
plaintiffs.  The  House  cA  Lords  reversed  the 
decree,  and  remitted  the  cause  to  the  coart  be- 
low. That  court  directed  the  costs  to  be  repaid 
to  the  defendants,  but  without  intereat.  -  Whete 
money  ia  paid  out  of  court  through  theerroneooa 
order  of  the  court,  the  party  who  recefveB  it^  and 
Is  called  upon  to  refimd,  is  not  liable  to  pay 
interest  Dp(m  it.  8maUy.  AUwooi,ZY.»iGtaX. 
106. 

The  superior  courts  have  no  power  to  give 
interest  on  costs  incurred  on  appeal  from  the 
Exchequer  Chamber  for  such  time  as  may  filspao 
between  the  judgment  of  that  court  and  its 
afBrmance  by  the  House  of  Lords.  Lanoa»\ir« 
and  Yorkthtre  Ry.  v.  Oidlow,  43  L.  J.,  Bx. 
1 ;  L.  B.  9  Ex.  35 ;  29  L.  T.  899 :  82  W.  B. 
17. 

lUsbnnsBSBts.}— Hie  88  ft  84  'Viet.  o.  S8,  a. 
17,  which  enables  the  master  upon  a  tanticoi 

costs  to  allow  interest  on  mon^  disbursed  by  a 
solicitor  for  his  client,  is  Intended  to  apply  ordy 
as  between  a  solicitor  and  his  own  cUsnt,  and 
does  not  apply  to  a  taxation  of  coats  to  be  paid 
as  between  sdicttor  and  client  oat  tA  a  (and  in 
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coart  bdonging  wholly  or  partly  to  other  persons 
than  the  client.  Hartland  v.  Murrell,  43  L.  J., 
C!h.  94  ;  L.  B.  16  Sq.  286  ;  28  L.  T.  726  ;  21  W. 

B.  781. 

Tmawhat  Tima  Bnnning — Judgment.] — By  a 
iadgment  delivered  before  the  Boles  of  the 
Sapreme  Court,  1883,  came  into  operation,  an 
action  was  dismissed  and  the  plaintiff  vas 
ordered  to  pay  the  coets,  bat  the  judgment  con- 
tadned  no  direction  as  to  the  date  from  which 
mterest  on  the  casta  was  to  ran.  Taxation  took 
place,  and  the  taxing-master's  certificate  was 
made  after  the  rales  of  1883  had  come  into 
operation  : — Held,  that  the  mies  at  1883  applied 
to  the  taxation  proceedings  and  iheretare  that 
interest  on  the  costs  ran,  not  from  the  date  of  the 
ta^Dff-mast^'s  certificate  as  the  rales  of  1875 
provided,  but  from  the  date  of  the  judgment  as 
the  form  Ko.  1,  Appendix  H.  to  the  Rules  of  the 
Sapreme  Coart,  1883,  directs.  Boiieell  v.  Gmhty 
67  L.  J.,  Ch- 101 ;  67  L.  T.  742  ;  36  W.  B.  65— 

C.  A. 

Where  costs  are  given  by  a  judgment  and 
taxed,  interest  on  such  cc«ts  is  payable,  not  from 
the  date  of  the  taxing-masters  certificate  but 
fnnn  the  dateof  tbejudgment.  London  Wharjing 
Co.,  In  re,  54  L.  J.,  Ch.  1137  ;  63  L.  T.  112  j  33 
W.  B.  836. 

Where  a  decree  was  pronounced  for  the  pay- 
ment to  the  plaintifib  of  a  sum  of  money  and 
costs,  the  coete  do  not  Isear  interest  (under  s.  27 
of  3  &  4  Vict  c.  105) from  the  date  of  thedecree, 
bat  from  the  date  of  the  certificate  of  taxation 
of  the  costs.  Lidwell  v.  Jddwell,  7  It.  Eq.  B. 
91. 

Interest  on  a  judgment  for  costs  runs  from  the 
date  of  the  master's  certificate  of  taxation,  and 
not  from  the  time  of  entering  up  the  judgment. 
SehrSder  v.  CUugh,  46  L.  J.,  C.  F.  366  ;  86  L.  T. 
860. 

—  IntM-loontOTj  Order.]— An  interlocutory 
order  in  an  action  for  the  payment  of  taxed 
costs  faUfl  within  s.  18  of  1  &  2  Vict,  c  1 10,  and 
conseqaently  such  costs  carry  interest  from  the 
date  of  the  order.  litglor  v.  Mot,  63  L.  J.,  Ch. 
282  ;  [1894]  1  Ch.  413  ;  8  B.  395  ;  70  L.  T.  232  ; 
42  W.  B.  426. 

Bate.] — As  a  general  rule,  in  the  absence  of 
any  special  order,  interest  at  the  rate  of  it.  per 
emt.  per  annum  is  payable  on  the  coete  of  an 
action  from  the  date  ot  the  judgment.  Land- 
ifmeri  Wtut  of  England  Brainagt  Co.  T.  Aih- 
/(»rtf,33  W.R.  41. 

A  party  was  directed  to  pay  certain  costs  and 
make  other  payments,  bnt  was  declared  to  be 
eotitled  to  be  indemnified  out  of  the  funds  in 
court : — ^Held,  that  he  was  entitled  to  interest  at 
4i.  per  cent,  on  all  snms  paid  for  costs  or  other- 
wise.   Wainman  v.  BowIut,  8  Beav.  868. 

U.  BKVIVOB  FOB  COSTS. 
See  Pkaotioe  (Parties). 

TS.  APPEAL  FOR  COSTS. 
1.  GSKEBALIir. 

ITmder  Urmn  Praettea.]— There  shall  not  be 
•B  appeal  for  costs  only.  Netotim  v.  SennH,  \ 
Bro.  C.  C.  140  ;  Dick.  694. 

When  a  qoestioa  arises  as  to  an  interest  in  a 


'  trust  fond,  separated  from  general  residue,  the 
costs  most  come  out  of  the  particular  fund,  and 
having  been  given  by  decree  as  specifically 
prayed  by  the  bill  out  of  the  general  personu 
estate,  the  decree,  although  affirmed  in  other 
respects,  was  corrected  in  that  particular,  being 
considered  as  relief  prayed,  and  therefore  not 
within  the  rule  against  appeal  for  coata  only. 
Jenour  t.  Jewmr,  10  Ves.  562. 

A  court  of  appeal  will  not  entertain  an  appeal 
for  coste  alone.  Sm«  t.  Prinale,  8  CL  &  F. 
264. 

On  QuBstion  of  Principle.]— A  qaestion  of  the 
principle  cm  which  costs  are  awarded  is  sabject 
to  appeal,  notwithstanding  s.  49  of  the  Judicature 
Act,  1873.  The  City  of  ManehMer,  49  L.  J.,  P. 
81  ;  5  P.  D.  221  ;  42  L.  T.  52- C.  A. 

Although  an  appeal  will  not  be  allowed  in 
respect  of  costs  only,  yet  where  there  has  been 
a  mistake  upon  a  matt^  of  law  which  governs  or 
aflbets  the  oosts,  the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correctaon  by  appeaL  Tea 
V.  Tatom,  The  OrieTU,  40  L.  J.,  P.  29  ;  L.  R.  3 
P.  C.  696  ;  24  L.  T.  918  ;  20  W.  R.  6  ;  8  Moore, 
P.  C.  Cn.8.)  74.  S.  P.,  Perkt  v.  Stotkert,  3  X.  R. 
546;  8  L.  T.  858  ;  11  W.  R.  1016. 

An  appeal  will  not  lie  for  costs  only,  where 
costs  are  in  the  discretion  of  the  court ;  but 
where  tfaetconrt  is  directed  by  an  act  of  parlia- 
ment to  give  costs,  it  is  a  proper  subject  of 
appeal,  if  they  are  not  given  according  to  the 
requisitions  of  the  act.  Ibd  v.  Tod,  1  BUgh, 
(S.8.)  639. 

An  appeal  lies  from  an  order  refusing  a  party 
his  costs,  where  the  costs  have  been  withheld, 
not  on  the  ground  of  the  conduct  ot  the  party, 
but  by  reason  of  the  afn^cation  of  a  snpposed 
rule  of  law.  GfcJUe  v.  Traaev,  [1896]  3  Ir.  B. 
267— C.  A. 

As  a  general  rule,  where  a  plaintiff's  title  to 
equitaUe  relief  depends  on  a  legal  right,  on 
the  establishment  of  such  right,  either  by  an 
action  or  an  issue,  he  wlU  be  entitled  to  the 
costo  both  at  law  and  in  equity.  After  an  issue 
had  been  directed  and  found  in  favour  of  the 
defendant,  the  plaintiff  applied  for  a  new  trial 
which  was  refused  ;  the  cause  was  then  brought 
to  a  heating,  when  the  bill  was  dismissed  with 
costs.  The  pUdntifi  then  appealed  from  the 
decree,  as  well  as  the  order  refusing  the  new 
trial  On  that  appeal  the  biUwas  retained  for 
a  year,  with  liberty  fur  the  plaintiff  to  bring . 
an  action.  An  action  ^ras  accordingly  brought, 
and  a  verdict  was  found  in  the  plaintiff's  favour ; 
but  a  new  trial  of  the  action  was  sabseqnently 
granted,  on  the  ground  of  misdirecticm  ot  the 
judge.  The  plaintiff  having  been snccesafnlln 
the  second  action,  the  cause  was  brought  before 
the  VIce-Chancellor  Knight-Bruce,  on  the  equity 
reserved,  when  he  made  a  decree  in  conformity 
with  the  result  of  the  trial  at  law,  but  did  not 
think  fit  to  make  any  order  as  to  costs  : — Held, 
on  an  appeal  from  that  decree,  that  the  appeal 
InTOlved  so  much  of  principle  as  to  render  it 
an  exertion  to  the  ordinary  rule,  which  pT0> 
hibits  an  appeal  for  costs  alone.  Jtocltater  uv* 
poration  v.  Lee,  2  De  O.  M.  &  G.  427. 

A  decree  which  involves  much  principle  as  to 
payment  of  the  costs,  may  be  appealed  fiom,  as 
to  the  qaestion  of  costs  only.  Taylor  v.  South- 
gate,  4  Myl.  &  C.  203  ;  8  L.  J.,  Ch.  137  :  3  Jar. 
214. 

The  general  role  of  the  court  is,  that  there 
cannot  -be  a  re-hearing  for  costs  alone,  iudIIm 
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some  principle  is  inrolTed  in  the  mode  of  dealing 
with  them,  and  it  is  only  in  eztremo  cas«8  that 
the  conrt  will  re-hear  the  merits  on  the  question 
of  costs.  Chajppell  t.  Grtgory,  2  De  O.  J.  &  S.  11 1 . 

Error  apparent  on  Order.] — The  rule  which 
prohibits  an  appeal  for  costs  alone,  is  confined 
to  those  cases  in  which  the  correctness  of  the 
decision  as  to  coeXs  cannot  be  judged  of  without 
re-hearing  t^e  cause  upon  the  merits,  and  there- 
fore does  not  apply  to  a  cause  in  which  the  error 
of  such  decision  is  apparent  on  the  face  of  the 
decree  or  order  applied  from.  Where  a  bill  to 
restrain  an  alleged  infringement  of  a  copyright 
is  retained,  at  the  hearing,  with  liberty  to  the 
plaintiff  to  bring  an  action,  and  the  action  is 
accordingly  brought  and  fails,  it  is  of  course 
that  the  bill  should  be  dismissed  with  costs ; 
and  therefore,  if  dismissed  without  costs,  it  is 
error  on  the  face  of  the  decree.  Chappell  t. 
Purday,  2  Ph.  227  ;  16  L.  J.,  Ch.  261  ;  11  Jur.  256. 

The  Conrt  of  Appeal  refuses  to  inquire  into 
the  various  causes  which  may  have  influenced 
the  decision  of  the  conrt  below  in  awarding 
costs,  and  therefore  an  appeal  for  costs  will  not 
generally  be  entertained  ;  but  where  the  judge 
of  the  court  below  placed  on  record  on  the  face 
of  the  decree  the  reason  why  he  ordered  the 
party  to  pay  the  coats,  and  such  reason  was 
founded  on  the  determination  of  a  question  of 
law,  the  Court  of  Appeal  allowed  the  question  of 
law  to  he  argued  on  the  appeal,  that  it  might 
determine  whether  the  reason  embodied  in  the 
<iecree  by  the  judge  below  was  well  founded. 
Walker  v.  IVench,  21  W.  B.  493. 

Application  to  Commit  for  Contempt  of  Ooortl 

— The  power  of  a  judge  to  order  payment  of 
costs  in  cases  where  an  application  is  made  to 
commit  a  person  for  contempt  of  court  depends 
on  the  question  whether  or  not  the  contempt 
has  been  committed,  and  therefore  where  on 
such  an  application  an  order  has  been  made  that 
the  person  shall  pay  costs  of  the  application,  an 
appeal  from  such  an  order  is  not  an  appeal  for 
costs  only.  Emvierton,  In  re,  BatcUngx  v. 
JEmiitrsou,  57  L.  J.,  P.  1 — C.  A. 

A  motion  to  commit  a  defendant  for  breach 
of  an  injunction  having  been  refused  without 
costs,  the  defendant  applied : — Held,  that  there 
is  nu  rule  that  a  motion  to  (wmmit,  if  refused, 
must  be  refused  with  costs,  and  that  an  appeal 
as  to  costs  in  such  a  case  will  not  be  entei-tained. 
Mope  v.  Carnegie,  L.  R.  4,Ch.  264  ;  20  L.  T.  6  } 
17  V.  B.  363. 

An  order  declaring  that  the  defendant  had 
ccmunitted  a  breach  of  an  injunction,  but  giving 
no  directions,  except  that  be  should  pay  the  costs 
of  the  application  to  commit,  may  do  appealed 
from,  and  is  not  wilhia  the  rule  against  appeals 
for  costs.  WIU  T.  Corcoran,  46  L.  J.,  Ch.  603  ; 
S  Oh.  D.  69  ;  34  L.  T.  650  ;  24  W.  R.  501— C.  A. 

A  plaintiff  moved  to  commit  the  defendant  for 
contempt  in  having  sold  property  of  the  intestate 
in  the  cause  in  disobedience  to  an  order  that  she 
•bonld  deliver  up  to  the  receiver  all  property  of  the 
intestate  in  her  hands,  hut  the  notice  did  not  ask  for 
restitution  of  the  property.  The  vice-chancellor 
refused  to  commit,  and  made  the  costs  of  the 
application  costs  in  the  action  : — Held,  that  an 
appeal  would  not  lie  from  this  order.  Atkwmth 
T.  Oviram,  6  Ch.  D.  943— C.  A. 

Gotti  dirteud  to  be  Paid  out  of  Fond.]— The 


respective  rights  of  incumbrancers  on  a  fund 
having  been  determined  in  an  action  broaght  by 

one  of  them,  the  court  below  directed  that  the 
costs  of  all  parties  should  be  paid  first  out  of  the 
fund,  and  that  the  residue  should  go  to  the  in- 
cumbrancers in  order  of  their  priorities.  It  was 
found  that  the  fund  would  be  insufficient,  after 
payment  of  such  costs,  to  satisfy  in  full  K., 
the  incumbrancer,  who  had  been  declared  en- 
tilled  to  priority  : — Held,  that  an  app«d  by  him 
was  not  an  appeal  iis  to  costs  only,  and  might  be 
brought  without  special  leave.  Johiutone  v.  CoXt 
19  Ch.  D.  17;  46  L.  T.  667;  30  W.B.  114— 
C.  A. 

The  costs  of  the  suit,  which  the  order  of  the 
court  below  had  thrown  exclusively  on  the  ex- 
cess of  accimiulations  arising  from  the  annual 
produce  of  the  trust  estate,  after  the  period 
allowwt  by  the  Thellusson  Act,  were,  upon  api>eal, 
directed  to  be  paid  out  of  the  general  estate  of 
the  testator,  including  the  fund  accumulated 
within  the  permitted  period,  except  the  costs 
incurred  in  the  separation  of  the  excessive  ac- 
cumulation, which  costs  were  directed  to  be  paid 
out  of  such  excessive  accumulations.  An 
appeal  against  such  an  order  is  an  exception 
to  the  orainarj' rule  prohibiting  appeals  merely 
upon  costs.  £^r0  v.  Mamden,  4  MyL  K  C.  231  ; 
3  Jur.  450. 

Appeal  for  costs  where  the  question  is  which 
of  two  funds  shall  bear  the  costs,  where  the  costs 
are  the  whole  question,  and  the  object  of  the 
motion  is  to  ascertain  by  whom  they  are  to  be 
paid.   MaUme  v.  Clarke,  t  MolL  15. 

Semble,  that  the  fact  that  costs  have  been 
ordered  to  be  paid  to  a  trustee  out  of  a  particular 
fund  or  by  a  particular  person  will  not  render  an 
appeal  from  ttie  onlcr  the  less  an  appeal  for  costs, 
such  a  direction  being  a  mere  iucident  nf  the 
order  as  to  the  mode  of  payment.  Chvitnell,  Ik 
re,  Jonet  V.  CheiuuU,  47  L.  J.,  Ch.  80;  8  Ch.  D. 
492  ;  38  L.  T.  494  ;  26  W.  R.  695. 

Interpleader  bsne.] — Ko  appeal  lies  from  a. 
judge's  orfter  dealing  with  the  costs  of  an  inter- 
pleader issue  made  as  between  the  parties.  Hart- 
moiU  V.  i'M^er,  51  L.  J.,  Q.  B.  12  ;  8  Q.  B.  D.  62  ; 
45  L.  T.  429  ;  8b  W.  B.  129— C.  A. 

Action  for  Eeeoiver.]— A  suit  was  instituted 
for  the  appointment  of  a  receiver  pending  pro- 
ceedings in  the  Probate  Coiut  to  impeach  a  will 
which  nod  been  already  proved.  A  motion  for  a 
receiver  was  refused.  The  will  was  afterwards 
declared  void,  and  the  plaintiff  then  moved  that 
the  executors  might  pay  the  costs  of  the  suit  for 
a  receiver.  Malins,  V.-C.,  made  an  order  staying 
all  proceedings  in  the  suit  without  costs,  except 
as  to  some  infant  defendants,  whose  costs  the 
plaintiff  was  ordered  to  pay.  On  appeal : — Held 
that  the  appeal  was  one  for  costs  only,  and  that 
therefore  it  could  not  be  entertained.  BtimAon 
V.  Tiffiffw,  18  W.  R.  781. 

Payment  of  Costs — Condition  Freoedent  to 
Appwtl.] — An  appeal  must  not  be  brought  for 
costs,  or  in  relation  to  costs.  But  an  appeal 
against  an  order  which  imposes,  as  a  condition  to 
having  a  new  trial,  the  payment  within  a  certain 
time,  of  the  costs  of  the  first  trial,  does  not  £b11 
within  that  principle.  The  competency  of  the 
appeal  being  established,  the  costs  of  the  cause 
were  reserved  till  the  hearing  of  the  case  itself. 
Metivpulitan  Atylum  District  Managert  r.  J£m, 
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49  L.  J.,  Q.  B.  743  ;  5  App.  Caa.  682  ;  43  L.  T. 
S25 ;  28  W.  B.  663— H.  L.  (E.) 

Ghaaga  of  Potlttoa  IwfDn  AppaaL] — On  appeal 
an  order  of  the  county  court  registrar  dis- 
missing a  bankruptcy  petition  presented  by  the 
^ipellant  against  the  debtor,  the  objection  waa 
taken  that  as  the  petitioning  creditor's  debt  had 
been  paid  since  the  order  appealed  from  vras 
made,  the  appe&l  was  as  to  costs  only : — Held, 
that  the  ground  of  the  appeal  was  not  as  to  costs 
txtij,  bat  that  the  order  dismissing  the  petition 
was  wrong.  Aw,  Bx  parte,  SartorU,  In  re, 
eUorreU,23. 

Where  a  second  suit  for  administration  of  a 
deceased  person's  estate  was  instituted  after  de- 
cree in  a  previous  suit,  for  objects  which  could 
have  been  well  attained  in  the  first  salt,  and  a 
decree  had  been  pronounced  dealing  with  the 
costB  of  the  second  suit  on  a  different  principle, 
an  appeal  for  costs  only  was  held  not  within  the 
rale  which  prohibits  such  appeals.  Menziet  \. 
Connor.  3  Macn.  &  G.  648. 

Where  the  partit-a  to  a  suit  have  by  their  con- 
duct, after  decree,  reduced  the  question  between 
them  to  one  of  costs  only,  the  court  will  not  en- 
tertain a  petition  of  re-hearing.  Perlia  t. 
Wyeomhe  By.,  1  X.  B.  1. 

Lunacy  Inquiry.] — An  appeal  lies  to  the  Court 
of  Appeal  from  the  Lords  Justices  sitting  in 
Lunacy,  where  the  latter  have  made  anorderunder 
B.  109  of  the  Lunacy  Act,  1890,  dealing  with  the 
costs  of  a  lunacy  inquiry.  Catheart,  In  re,  62 
L.  J.,  Ch.  S20  ;  [1893]  1  Ch.  466;  2  B.  268; 
68  L.  T.  368  ;  41  W.  R.  277— C.  A, 

Order  on  Solioitor  personally  to  Pay  Coits.] — 
An  order  that  the  costs  of  an  applicatioQ  at 
chambers  on  behalf  of  a  client  shall  be  paid  by 
his  solicitor  personally  ia  not  within  the  Judi- 
cature Act,  1873,  8.  49,  and  therefore  is  subject 
to  appeal  without  leave.  Bradford,  In  re,  63  L. 
J..  Q.  B.  65  ;  16  Q.  B.  D.  636  ;  60  L.  T.  170  ;  32 
W.  R.  238— C.  A. 

Befbree'a  Beport.] — The  court  in  adopting  a 
referee's  report  left  the  costs  of  the  reference  to 
be  dealt  with  by  the  taxing-master,  an  anpeal 
from  such  an  order  is  for  costs  only,  Leiga,  In 
re,  Bmeelife  v.  Leigh,  26  W.  B.  729. 

1  vabtina  osdbks  op  coubt  below  as  to 

Costs. 

Where  Appeal  on  Xerita  &ils.] — If  we  were  to 
vary  the  order  of  the  court  below  as  to  costs 
when  an  appeal  on  the  merits  fails,  we  should 
practically  oe  allowing  an  appeal  for  costs  only, 
and  app^ids  would  be  broi^ht  nominally  on  the 
merita,  but  really  only  for  the  purpose  of 
varying  the  order  as  to  coats — Per  Jessel,  M.R. 
Harpkam  v.  Sktuklock,  19  Ch.  B.  215  ;  45  L.  T. 
572 ;  30  W.  R.  50— C.  A.  S.  P.,  Llanover  v. 
Bomfray,  19  Ch.  D.  232— C.  A. 

Under  the  new  practice  and  notwithstanding 
Ord.  LVIII.  r.  6,  the  Court  of  Appeal  will  not 

r\  a  decision,  which  it  otherwise  affirms,  for 
mere  purpose  of  making  a  differrat  order  as 
to  costs.  New  Gat  Co.,  In  r«,  6  Ch.  D.  703  ;  37 
L.  T.  Ill ;  26  W.  B.  643— C.  A. 

A  bill  was  dismissed  by  a  vice-chancellor 
irithout  coats.  The  plaintiff  appealed  afpainst 
the  whole  decree,  and  nia  appeal  was  diamisaed  : 
— ^Hdd,  that  the  court  had  no  power  to  vary  the 


order  of  the  vice-chancellor  by  directing  that  the 
bill  should  be  dismissed  with  costs.  SarrU  v. 
Aaron,  46  L.  J.,  Ch.  488  ;  4  Ch.  D.  749  ;  36  L.  X. 
43 ;  26  W.  B.  863— C.  A. 

Unless  the  appellant  can  succeed  on  the 
questions  of  substance  he  cannot  ask  the  Court  <A 
Appeal  to  review  the  question  of  costs.  There 
is  no  fixed  rule  of  law  on  this  point.  The  rule  is 
that  inasmuch  as  coets  are  not  the  subject  of 
appeal,  unless  a  substantial  variation  is  made  in 
the  order  appealed  from,  the  fact  that  a  sab- 
stantial  question  has  been  raised  wfU  not  of 
itself  be  enough  to  albw  the  question  of  coats  to 
be  gone  into  on  the  appeaL  Garnet  v.  Bonnor. 
64  L.  J.,  Ch.  617  ;  S3  W.  B.  64— Per  L.  C. 

Where  there  is  a  fair  and  substantial  question 
to  bo  argued  on  appeal,  the  decree  may  be  varied 
as  to  00^  thonm  affinned  In  every  other  point ; 
but  It  will  not  be  varied  as  to  costs,  where  the 
point  which  is  presented  as  the  gronnd  of  appeal 
has  no  sabstaiioe.  Att.'6fen.  v.  BiUehtr,  4  Buss. 
180. 

In  an  action  for  specific  performance  of  an 
alleged  contract  for  sale  the  plaintiff  obtained 
an  ex  parte  injunction  to  restrain  the  defei^ant 
from  parting  with  the  subject-matter  of  the 
contract.  A  motion  to  extend  the  injunction 
not  coming  on  for  hearing  through  pressure  of 
business  in  the  court,  the  plaintiff  obtained  a 
farther  ex  parte  injunction  on  the  usual  under- 
taking as  to  damages.  At  the  hearing  Malinx, 
V.-C,  dismissed  the  action  without  costs,  but 
refused  Uie  defendant  an  inquiry  as  to  damages. 
The  defendant  appealed  on  the  ground  that 
there  ought  to  have  been  an  inquiry  as  to 
damages,  and  that  he  ought  to  have  had  his 
costs,  and  there  was  a  cross-appeal  by  the 
plaintiff  : — Held,  that  the  Court  of  ^peal  was 
precluded  by  the  provisions  of  the  Judicature 
Act  from  varying  the  decree  as  to  costs,  though 
It  had  been  necessary  to  hear  the  whole  case  by 
reason  of  the  cross-appeal,  as  the  ilefendant's- 
appeal  was  merely  one  for  costs,  the  inquiry  as 
to  damages  being  a  wholly  collateral  matter. 
Graham  v.  Catiipbell,  47  L.  J.,  Ch.  593  ;  7  Ch.  D. 
490  ;  38  L.  T.  196 ;  26  W.  B.  336—0.  A. 

A  defendant  having  during  a  salt  offered  to- 
pay  all  that  was  ultimately  found  due  from  him., 
the  plaintiff  was  ordered  to  pay  all  the  subse- 
quent costs  of  the  suit.  On  appeal,  it  was 
decided  that  costs  being  in  the  discretion  of  the 
judge,  the  Court  of  Appeal  would  not  vary  the 
ord^  of  the  Master  of  the  Rolls  as  to  them  on 
the  mere  ground  that  if  the  case  had  originally 
been  before  the  Court  of  Appeal,  it  might  have 
arrived  at  a  different  result  as  to  the  costs. 
Remnant  v.  Hood,  30  L.  J.,  Ch.  71  ;  6  Jur.  fN.s.> 
1173  ;  3  L.  T.  485— L.JJ. 

A  vice-chancellor  ordered  the  costs  of  two 
inquiries,  which  had  been  prosecuted  in  his 
chambers,  to  be  costs  in  the  cause,  although  his 
decision  as  to  one  of  the  inquiries  was  favour- 
able to  one  of  the  parties  litigant,  and  his^ 
decision  as  to  the  other  of  the  inquiries  was  in 
favour  of  the  other  party  litigant.  On  appeal 
the  court  decided  that  the  costs,  being  in  respect 
of  matters  purely  personal  between  the  two 
litigants,  should  be  borne  personalty  respectively 
by  them,  and  that  the  question  of  these  coste 
was  apropersubjectof  appeaL  Bontv.  Coleman, 
26  L.  J.,  Ch.  644  ;  5  W.  U.  409. 

Where  the  Master  of  the  Rolls  or  the  Vice- 
Chancellor  has  giren  substantial  relief  against 
a  defendant,  wiw  costs  against  him  personally, 
it  Ib  competent  to  tiie  ooort,  upon  a  re-hcatinf^ 
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W  war  of  appeal,  afflnning  the  decree  as  to 
tne  relief,  to  vary  it  as  to  the  costs ;  bat  such 
a  variatioQ  Bboald  obIt  be  made  where  tbe 
appeal  court,  clearly  and  without  doubt,  dissent 
from  tbe  decision  of  the  court  betow  as  to  the 
costs.  .fieynellT.&vytf,  8  Hare,  277,11.  AiBrmed 
1  De  O.  H.  &  a.  0)0 ;  21  L.  J.,  Cfa.  664. 

Where  a  court  of  appeal  agrees  witfa  the  main 
relief;  giren  in  the  court  below,  it  requires  a  very 
strong  and  clear  case  at  the  hearing  of  the  cause 
to  depart  from  the  adjudication  of  the  former 
court  as  to  costs.  Blenkintopp  t.  BlenkinMmp, 
1  De  G.  H.  &  a.  49S  ;  21  L.  J.,  Ch.  401 ;  16 
Jup.  787. 

Parties  cannot  appeal  for  costs,  and  it  is  in- 
dispensably necessary  to  maintain  the  rule  that 
parties  appealing  should  not  be  pennitted  to  mix 
up  their  appeal  with  loatter  of  merits,  in  order 
to  Mver  an  appeal  for  costs,  dyne's  Tnuteet 
Dunnett,  MacL  &&.2S. 

The  rale  with  respect  to  costs  in  the  House  of 
XjOrds,  as  in  tbe  privy  council  and  in  chancery, 
is,  that  one  cannot  appeal  for  costs  alone ;  but 
if  an  appeal  be  brought  on  tbe  merits,  not  on 
colourable  grounds  of  appeal,  for  the  purpose  of 
raising  tbe  question  of  costs,  the  bouse  will  not 
treat  that  as  an  appeal  for  costs,  bat  will,  even 
in  affirming  the  judgment  of  the  court  below, 
consider  the  question  of  costs  as  fairly  raised ; 
and  where  there  is  hardship  on  the  appellant, 
will  reverse  so  much  of  the  judgment  of  the 
■court  below  as  gave  costs  aga^ut  him.  Ij^lit  t. 
JUai^field,  3  CL  &  F.  362. 

An  appwl  for  costs  does  not  lie,  yet  if  an 
appeal  be  brought  on  a  substantial  question 
oot  colourable,  the  court  of  appeal  may  deal 
with  the  costs  awarded  by  the  court  below. 
Macavlay  v.  Adam,  3  CI.  &  F.  385. 

The  rule  which  forbids  an  appeal  on  the 
qtiestioD  of  costs  alone,  does  not  preclude  the 
«oart,  where  the  appeal  embraces  other  matters 
also,  from  Taiying  the  decree  as  to  costs,  though 
it  affirm  it  as  to  such  other  matters.  Lmoet  t. 
Smith,  1  Macn.  &  G.  417. 

Order  varied,  on  appeal,  as  to  costs,  in  a  case 
in  which  they  formed  the  sole  subject  matter  of 
the  appeaL  Angell  v.  Davit,  4  Myl.  ft  C.  360  ; 
9  L.  J.,  Ch.  3  :  3  Jnr.  SSS. 

Decree  varied  on  appeal  in  respect  of  costs 
-only.    Burlt^t  v.  Spray,  1  Russ.  &  M.  113. 

Though  no  appeal  is  allowed  in  matters  of 
<x>sts  only,  they  may  be  considered  in  an  appeal 
on  other  grounds.  Fitzgibbo%  T.  Scaidan,  1 
Dow,  270 ;  14  B.  R.  62. 

btarlMatoxjr  Prooaedings  InMulitaBt  vlth 

liaal  Judgment.] — Tbe  court  has  no  power  to 
annul  a  cUrection  in  a  judgment  previously 
dehvered,  that  a  third  party  shall  pay  the  costs 
Kif  the  interlocutory  proceedings  taken  to  bring 
him  before  the  court,  although  by  the  judgment 
in  tbe  action  it  is  ordered  that  he  be  dismissed 
from  the  action  with  costs  to  be  paid  by  the 
defendants.  Beynm  v.  GodAett,  48  L.  J.,  Ex.  80 ; 
4  Ex.  D.  246— C.  A. 

Of  Ifutaor  JUitiiat  Bagiattwr.}— The  mact- 
ment  in  s.  49  of  the  Jodicatnre  Act,  1873,  that  no 
order  the  hig^  court,  or  any  judge  thereof,  as 
to  costs  tmly  which  by  law  are  left  to  the 
discretion  of  the  court  shall  be  subject  to  any 
appeal,  does  not  apply  to  the  order  of  a  master 
or  district  r^istrar,  and  therefore  a  judge  of  such 
court  has  paver  to  vaiy  as  to  costs  an  order  of  a 
.distiict  rqiistnr  dismissing  the  action  without 


costs.  S\odtr  T.  Eiwardtt  48  L  J.,  Q.  B.  7C7. 
Sedqwere. 

S.  JlTSISDICnOlI  A}«D  DI9CBITI05  OF 

CouBT  Below. 

Trial  br  Jw7— "0«»d  Oaast'*  s«t  ik«wi.>- 

In  an  action  for  the  recovery  of  several  doses  of 
land  the  jury  gave  a  verdict  for  the  plaint^  for 
about  half  the  land  claimed,  and  for  the  defen- 
dant for  the  remainder.  The  judge  before  whcm 
the  action  was  tried  ordered  that  the  costs  ci 
both  parties  should  be  added  together,  divided 
equally,  and  that  each  pai^  shoald  pay  half  tbe 
total  thus  arrived  at : — Held,  that  an  ai^xal 
could  be  brought  from  this  order,  for  that  good 
cause  must  exist  before  the  jurisdiction  to  make 
the  order  could  arise,  and  that  whether  facts  did 
or  did  not  exist  which  would  ooostitnte  good 
cause  could  be  the  subject  an  uvpesL  Jmcs  v. 
Curling,  53  L.  J.,  Q.  B.  373 ;  13  Q.  B.  Dl  SSI ; 
60  L.  T.  349  ;  32  W.  B.  651— C.  A. 

And  tee  ante,,  coL  694. 

Interpleader  Snmmons — Costs  of  Aetioa.]— 

Where  a  master  has  exceedei  his  jurisdicti(Hi 
by  ordering  one  party  to  i>ay  the  costs  of  the 
action  on  nn  interpleader  summons,  an  appeal 
will  he.  UaiituR  v.  .Vaddwt,  53  L.  J.,  Q.B.  67; 
12  Q.  B.  D.  100  :  oO  L.  T.  133 ;  32  W.  B.  181 

PajMsni  of  Ooeti  ordend     my  of  FmsI^.] 

— ^Where  the  court  ordered  that  the  action  be 
dismissed  without  costs ;  that  tbe  costs  of  the 
plaintiff  of  this  action  and  counter-claim  be 
taxed,  and  that  the  counter-claim  be  dismissed 
with  costs,  and  in  case  such  last-mentitmed  oocts 
shall  not  amount  to  one-half  ot  the  plaintiffs 
costs  of  the  action  and  counter-claim,  then  it 
was  ordered  that  the  defendant  pay  to  the  plaio- 
tiSs  such  a  sum  as  will  with  such  costs  amoant  to 
such  one-half  of  the  entire  costs  of  the  actiim 
and  counter-claim  : — Held,  that  the  court  tad 
no  power  to  order  any  party  to  pay  a  sum  b;r 
way  of  penal^,  and  that  an  appeal  would  lie 
tbou^  in  substance  it  was  only  an  appeal  for 
costs.  WiUmm  Y.Sarier,  17  Ch.  J).  773;  4S 
L.T.239— C.A. 

Order  on  Persons  not  Liable.] — ^An  officer 
of  the  crown,  suing  on  behalf  of  the  crown,  or 
in  matters  in  which  the  crown  is  interested,  is  not 
liable  to  pay  costs  to  the  opposite  party,  even 
though  the  suit  may  have  been  improperly 
instituted.  Against  any  jndgmeiU  awarding 
such  costs  an  appeal  may  1^  brought,  not- 
withstanding the  general  rule  that  no  appeal 
lies  for  costs.  Lord  Advocate  v.  Dovglat  (Lori^, 
9  CL  A  F.  173. 

Where  tenant  by  elegit  has  received  rents  and 
profits  beyond  the  debt,  though  he  shall  account 
to  the  debtor,  yet  he  shall  not  pay  oosts.  In 
such  case  app^  may  be  for  ute  coets  <hiIt, 
where  defendant  decreed  to  pay  them.  Onm  t. 
Griffith,  AmbL  620  ;  1  Ves.  sen.  249. 

 IMtedaat  «rd«nd  to  Ooati 

Plaintiff  nnsneoessfU.] — In  an  action  for  in- 
fringement of  alleged  copyright  in  the  title  of  a 
novel,  the  defendant,  before  trial,  discontinued 
the  use  of  the  title.  At  the  trial  the  jtidge  held 
that  tbe  plaintiff  bad  estaUiahed  his  <&im  to 
copyri^t,  and  that  the  def«»lant  bad  invaded 
it,  but  be  made  no  order  except  that  the  defa»- 
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dant  should  pay  the  costs  of  the  actioD.  The 
defendant  appealed,  contending  that  the  plaintiff 
had  no  title,  and  Uiat  the  action  oagbt  to  have 
been  dlsmlaeed : — Held,  that  it  is  not  within  the 
discretion  dt  the  court  to  make  a  defendant  pay 
the  whole  costs  of  an  action  if  the  plaintiff  had 
no  right  to  sue,  that  there  was  therefore  implied 
in  the  order  a  dedaration  that  the  plaintiff  had 
a  good  cause  of  action,  that  this  was  not  an 
"order  as  to  costs  only"  under  s.  49  of  the 
Jodicatnre  Act,  1873,  and  that  the  defendant 
could  appeal  against  the  order.  I>icJu  v.  Yatsg, 
00  L.  J.,  Ch.  809 ;  18  Ch.  D.  76  ;  44  L.  T.  660— 
C.  A. 

 Ateertaimnent  of  Costs  Payable  out  id 

Tand.  ] — By  articles  of  partnership  between  three 
partnm,  on  the  death  of  any  partner  the  sur- 
viTors  were  entitled  to  take  his  share  at  a  valna- 
tion.  One  of  the  partners  having  died,  his 
executrix  brought  her  action  to  have  it  declared 
that  the  goodwill  was  to  be  included  in  the 
-valuation,  and  to  have  the  value  of  the  deceased 
partner's  share  in  the  assets  ascertained.  A 
decree  was  made  declaring  that  the  goodwill 
must  be  valued  as  part  of  the  assets,  and  direct- 
ing accoTints.  The  chief  clerk  made  his  general 
certificate,  finding  (inter  alia)  that  two  specified 
leaseholds  belonging  to  the  partnership  were  of 
no  value.  The  plaintiff  took  out  a  sammons  to 
vary  the  certificate  by  estiQiatmg  these  lease* 
holds  as  worth  a  considerable  sum.  The  summons 
was  adjoamed  into  court,  and  Bacon,  V.-C, 
refused  to  vary  the  certificate,  but  ordered  the 
costs  of  b6th  parties  to  be  paid  out  of  the  estate. 
The  d^endants  appealed : — Held,  that  the  case 
did  not  come  within  the  rule  in  Fiater  v.  G.  W. 
Sjf.  (8  Q.  B.  D.  25,  615),  viz.  that  the  court 
cannot  make  a  soocessful  defendant  pay  the 
costs  d  a  plaintiff  who  has  wholly  failed  ;  but 
that  it  was  within  the  discretion  of  the  court  to 
order  all  costs  reasonably  incurred  in  ascertaining 
the  sum  to  be  paid  out  of  the  fund,  and  that  an 
appeal  would  not  lie.  JButelier  v.  Pooler,  52  L. 
di.  930  ;  24  Ch.  D.  273  ;  49  L.  T.  673  ;  32  W.  B. 
«05— C.A. 

Order  on  Third  Party  to  Pay  Costs  of  Unrao- 
«es8fBl  Deftoiant. ]— The  high  court  has  jurisdic- 
tion to  order  a  third  party  to  pay  to  an  unsnc- 
ccMfnl  defendant  the  costs  payable  by  such  de- 
fendant to  the  plfdntiff.  On  an  appeal  against 
such  an  order Held,  that  these  cosia  were 
within  the  d^retion  of  the  high  court,  and,  there* 
ifore,  the  order  was  not  app^lable.  Hornby  t. 
Cardwdl,  61  L.  J.,  Q.  B.  ;  8  Q.  B.  D.  S20 ;  45 
L.  T.  781 ;  30  W.  B.  263— C.  A. 

Siserotionnot  Xxeroissd.]— By  Ord.  LXV.  r.  1, 
the  costs  of  all  proceedings  are  in  the  discretion 
of  the  court,  and  therefore  the  general  rule  of 
practice  in  the  admiralty  court  as  to  the  costs  of 
references,  viz.  that  when  more  than  a  fourth  is 
.struck  off  a  claim  each  party  pays  his  own  costs, 
And  when  more  than  a  third  the  claimant  pays 
the  other  party's  costs,  may  be  appealed  against ' 
And  is  wrong,  and  the  court  must  exercise  its 
discretion  according  to  the  circumstances  of  each 
particular  case.  The  Friedeherg,  54  L.  J.,  P.  75  ; 
10  F.  D.  112;  52  L.  T.  837;  S3  W.  B.  687  ;  5 
Aip.  M.  0.  426—0.  A. 

Aetfon  SindiMd  lor  mat  of  Piossentiini.]— 
The  statutable  ri^t  of  a  defendant  to  the  costs 
•of  ao  action  in  tlw  Cbanoeij  Divisi<m  which  bad 


been  dismissed  for  want  of  prosecution  was 
repealed  by  42  &  43  Vict.  c.  69,  which  repeals 
BO  much  of  4  &  6  Anne,  c.  3,  as  gives  such  costs, 
and  though  the  practice  in  accordance  with  such 
statutable  right,  and  as  regulated  by  Onl 
XXXIII.  r.  10,  of  the  Chancery  Consolidation 
Orders  of  1860,  was  preserved  by  s.  4  of  42  &  4S 
Vict.  c.  59,  yet  Ord.  LXV.  r.  1,  of  the  rules  of 
1883  has  changed  such  practice,  so  that  the  costs 
of  a  defendant  where  such  action  has  been  dis- 
missed for  want  of  prosecution  are  now  in  the 
discretion  of  the  judge,  and  therefore  his  order 
as  to  such  costs  is  by  s.  49  of  the  Judicature  Act, 
1873,  not  subject  to  appeal.  Saelling  v.  Pulling, 
29  Ch.  D.  86 ;  52  L.  T.  335  ;  33  W.  B.  448— 
C.A. 

Jadgmsnt  in  Defoult  of  Defenos.] — When  a 

plaintiff  moves  for  judKment  in  default  of  a 
defence,  under  Ord.  XXVII.  r.  11,  the  judge, 
in  deciding  the  issues  between  the  parties,  must 
look  to  the  statement  of  claim,  and  nothing 
else  ;  bat  he  has  the  same  discretion  as  to  costs, 
under  Ord.  XLV.  r.  I,  in  cases  coming  un*^ 
Ord.  XXVII.  r.  11,  as  in  all  other  cases;  and 
the  coort  of  appeal  will  not  review  his  diatretion, 
even  though  there  has  been  leave  to  appeal, 
imlesB  there  has  been  a  disregard  of  principle  or 
misapprehension  of  facts.  Youitg  T.  Uiomat,  61 
L.  J.,  Ch.  496  ;  [18921  S  Ch.  134 :  66  L.  T.  676 : 
40  W.  B.  468—0.  A. 

Oonfssiing  Befenoe.]— By  Ord.  XX.  r.  3  [Ord, 
XXIV.  r.  3  (1883)],  the  plaintiff  may,  after 
delivering  a  confession  of  defence,  "  sign  judg- 
ment for  his  costs  up  to  the  time  of  the  pleading 
of  such  defence,  nnleas  the  court  or  a  judge  shall, 
either  before  or  after  the  delivery  of  such  con- 
fession, otherwise  order  "  : — Held,  that  there  is 
no  appeal,  without  leave,  to  a  divisional  court 
from  the  refusal  of  a  judge  at  chambers  to 
deprive  the  plaintiff  of  his  costs  under  the  above 
rule.  It  is  an  appeal  as  to  costs  only,  left  to  the 
discretioniot  the  judge  witiiin  the  meaning  of  s. 
49  of  the  Judicature  Act,  1873.  Perkins  v. 
JBcrei/ard,  47  L.  T.  515. 

 Delegation  of  Biioretion.] — In  an  appli- 
cation by  the  plaintiff  to  have  all  proceetungs 
stayed  in  the  action,  the  defence  having  been  ad- 
mitted, the  judge  made  an  order,  under  Ord. 
XXVI.  r.  1,  that  all  proceedings  should  be  stayed, 
each  party  to  bear  his  own  costs,  except  such  as 
in  the  opinion  of  the  master  to  whom  the  matter 
was  referred  for  taxation  were  occasioned  by  any 
proceedings  unnecessarily  taken  by  the  plaintiff  : 
— Held,  that  the  judge  had  jurisdiction  to  make 
such  an  order  ;  and  that  it  was  no  delation  of 
his  discretion  to  the  master  to  cb  so.  Mutman 
v..Bo»«,  66L.T.171;  40W.B.352.  SeeXs^A, 
In  re,  Scioeliffe  t.  Z^h,  26  W.  B.  729. 

Xnspeetion  of  Property.]— An  order  was  made 
in  chambers  for  the  inspection  of  thed^eodants' 
property,  the  costs  of  the  inflection  to  be  paid 
by  the  plaintiff :— Held,  tliat  under  Ord.  LII.  r. 
3,  the  judge  had  a  discretion  to  order  the  ptaintifi 
to  pay  the  costs,  and  the  order  being  maoe  in  his 
discretion,  the  plaintiff  had  no  right  without 
leave  to  apj)eBl  from  it.  Mitchell  v.  Barley  Jtiain 
OiUiery  Co^  52  L.  J.,  Q.  B.  394 ;  10  Q.  B.  D.  467 : 
31  W.  B.  649.  ' 

TautiML]— Two  sets  <A  defendants  having 
put  in  separate  answers,  on  the  taxation  of  tjidr 
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ooets  the  master  refused  to  allow  more  than  one 
Bet : — Held,  that  there  was  no  appeal.  Beattte 
T.  Elmry  iLord),  29  L.  T.  419  ;  22  W.  B.  66. 
See  alio  ante,  col.  716. 

Conntif  Conrti  Act— Action  cn  Contract.]— A 

writ  in  an  action  founded  on  contract,  was 
specially  endorsed  for  a  sum  of  491.  More  than 
21  days  after  service  of  the  writ,  the  plaintiff 
obtained  judgment  under  Ord.  XIT.  for  2U., 
leave  to  defend  as  to  the  remainder  being  given. 
An  order  was  afterwards  made,  directing  the 
case  to  be  tried  in  the  county  court,  but  sub- 
seqaently  the  plaintiff  abandoned  the  remainder 
except «.  which  was  consent  ordered  to  be 
paid  to  the  plaintiff  wim  costs  to  be  taxed.  A 
judge  at  cluimbers  gave  the  plaintiff  his  costs 
aa.  the  high  court  scale,  and  the  defendant 
appealed  : — Held,  that  under  s.  116  of  the 
Ckninty  Courts  Act,  1888,  the  judge  at  chambers 
had  a  discretion  to  give  costs  on  the  high  court 
scale,  and  that  no  appeal  lay  from  the  exercise 
of  his  discretion.  Basett  t.  Morgan.  69  L.  J., 
Q.  B.  44 ;  24  Q.  B.  D.  48  ;  61  L.  T.  484  ;  38 
W.  B.  108;  64  J.  P.  119. 

Ooittas  between  Solicitor  and  Client.]— The 
Coart  of  Chancery  formerly  had,  and  the  High 
Conrt  of  Justice  now  has  in  matters  (tf  equitable 
jurisdiction,  a  general  discretionary  power  to 
give  costs  as  between  solicitor  and  client. 
Whether  the  high  court  has  the  same  power  in 
matters  of  common  law  jurisdiction,  qucere. 
CackburH  r.  Edwardt  (1 8  Ch.  D.  449)  qaestioned. 
Mordue  v.  Palmer  (L.  B.  6  Ch.  22)  approved. 
Andrew  v.  Banut,  57  L.  J.,  Ch.  694  ;  39  Oh.  D. 
183 :  68  L.  T.  748  ;  36  W.  B.  705  ;  63  J.  P.  4— 
O.A. 

An  action  was  brought  by  the  vicar  and 
churchwardens  of  a  parish  to  recover  from  the 
defendants  a  ftind  of  small  amount  which  had 
been  banded  over  to  them  upon  trust  for  a 
charitable  purpose  connected  with  the  pari^, 
bat,  as  the  plaintiffs  alleged,  upon  a  condition 
which  had  become  incapable  of  f  uMlment,  The 
plaintiffs  failed  to  make  out  their  case.  The 
court,  in  dismissing  the  action,  being  of  opinion 
that  it  had  been  brought  wholly  without  justifi- 
cation, ordered  the  plaintifb  to  pay  the  costs  of 
the  defendants  as  between  sidlcitor  and  client ; 
and  the  Court  of  Appeal  refused  to  interfere 
with  the  judgment.  lb. 

Payment  into  Conrt.] — In  an  action  for  libd 
the  defendant  tendered  an  apolc^  uid  paid 
money  into  court  in  satisfaction  of  the  claim. 

After  certain  further  proceedings  the  plaintiff 
accepted  the  money  paid  into  court  in  full  satis- 
faction, and  the  judge  at  chambers  allowed  him 
all  costs  before  and  after  payment  into  court : — 
Beid,  that  there  is  no  provision  whereby  "good 
cause"  in  such  a  case  can  be  shown  to  deprive 
the  plaintiff  of  his  coits,  that  the  costs  were  in 
the  discretion  of  the  judge,  and  that  no  appeal 
would  lie.   Marriage  v.  Wilton,  63  J.  P.  120. 

Lonacy  Inquiry— Terdiot  of  Sanity.  1— Where 
the  result  of  a  lunacy  inquiry  is  that  tne  petwo 
who  was  alleged  to  be  a  lunatic  is  found  to  be  <rf 
sound  mind,  the  judges  sitting  in  lunacy,  in 
exercising  their  discretion  over  the  costs  of  the 
inquiry  under  e.  109  of  the  Lunacy  Act,  1890, 
may,  if  the  application  for  the  inquiry  seems  to 
them  to  have  been  prompted  by  a  desire  to  pro- 
tect the  person  and  property  of    he  alleged, 


lunatic,  and  to  have  been  made  on  reasonable 
grounds  and  in  a  reasonable  manner,  order  the 
costs  of  the  application  to  be  paid  by  the  person 
who  was  alleged  to  be  a  lunatic.  Gahcart,  It 
re.  62  L.  J.,  Ch.  820  ;  [1893]  1  Ch.  466  i  2  K. 
268  ;  68  L.  T.  868  ;  41  W;  B.  377— C.  A. 

Iltjttnetton— DamsgM.]- An  action  was  com- 
menced against  A.  and  B.  for  a  mandatory  in- 
junction to  compel  them  to  pull  down  a  wall. 
The  defendant  A.  then  took  out  a  summons  to 
stay  the  action  by  offering  to  pull  down  the 
wall,  to  consent  to  a  perpetual  injnnctioa,  to  an 
inquiry  as  to  damages  and  to  pay  the  plaintiff's 
costs.  Thie  offer  was  refused  by  the  plaintiff, 
but  the  defendant  A.  pulled  down  the  wall  and 
completed  his  building.  At  the  trial  damages 
were  assessed  at  40*.  without  costs.  The  plain- 
tiff appealed  and  asked  that  the  defendants 
should  oe  ordered  to  pay  the  costs  of  the  action 
inasmuch  as  damages  had  been  assessed  at  40«. : 
— 'Held,  that  these  costs  were  in  the  discretion 
of  the  judge,  and  that  there  was  no  appeal  by 
reason  of  a.  49  of  the  Judicature  Act,  1873. 
Cooper  V.  Wkittingham  (15  Ch.  D.  601)  dia- 
tinguished.  Florence  v.  MalUneon,  65  L.  I.  354 
— C.A. 

 Svnunoni.] — ^A  judge  at  chambers  havlDg 

refused  to  allow  a  railway  company  their  costs 
of  resisting  an  unsuccessful  snmmona  for  an  in- 
janction  under  the  Railway  Traffic  Act,  18.54, 
the  court  refused  to  review  his  decision.  Ilfra- 
rombe  I*ublie  Comeyance  Co.,  /»  re,  L.  K.  4 
C.  P.  161. 

Breach  of  Iiy*unction.]— When  the  juriBdiction 
of  a  judge  to  Indict  costs  on  a  party  arises  from 
his  being  guilty  of  a  breach  of  an  injunction  or 
other  misconduct,  an  appeal  lies  as  to  costs, 
although  the  judge  makes  no  order  excq>t  that 
the  par^  shall  pay  costs.  Stevens  t.  Metro- 
p^itan  maria  Sy.,  29  Ch.  D.  60  ;  62  L.  T.  832 
— C.  A. 

Where  the  isbjeot  of  Belief  elaimed.]— If  the 

nature  of  the  case  be  such  as  to  render  costs  a 
matter  of  discretion  with  the  court,  the  mere 
circumstance  that  they  form  part  of  the  rdief 
specifically  prayed  by  the  bill,  does  not  make 
them  a  substantive  matter  of  appeal  from  the 
decree,  Lancashire  v.  LaTicashire,  2  Ph.  657  ; 
17  L.  J.,  Ch.  270  ;  12  Jur.  363. 

Distinction  where  costs  are  disposed  of  aa  a 
subject  of  relief;  an  appeal  not  open  to  the 
objection  upon  an  appeal  for  costs  only.  Taylor 
V.  Pifoham,  15  Ves.  72. 

Where  question  arises  on  interest  in  a  trust 
fund,  separated  from  general  residue,  the  costs 
must  come  out  of  the  particular  fund  ; '  and 
having  been  given  by  decree,  as  specifically' 
prayed  by  the  bill,  out  of  the  general  personal 
estate,  the  decree,  although  affirmed  in  other 
respects,  was  corrected  in  that  particular,  being 
considered  as  relief  prayed,  and  therefore  not 
within  the  rule  against  appeal  for  costs  only. 
Jenour  t.  Jeiumr,  10  Yes.  662. 

Judicial  S^arstion— Knit's  OoiU  af  Vatse* 
cessfnl  Bait.] — An  order  having  been  made  in  a 

wife's  suit  for  judicial  separation  that  the  costs 
should  be  paid  by  her,  her  solicitor  subsequently 
applied  for  taxation  and  payment  of  the  vrife'a 
costs  to  the  extent  of  a  bond  given  to  him  by 
the  husband  under  the  usual  order  for  security. 
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This  application  was  refused  on  the  ffround  that 
the  wife  had  the  meane  of  paying  the  co^ts  her- 
self: — Held,  that  the  matter  was  within  the 
discrctioa  of  the  judge,  and  that  no  appeal  lay. 
Jtumlt  T.  i<KM«U,61  L.  J.,  VAo  i  [18921  P.  152  ; 
«6  II  T.  486— C.  A. 

SiToreft— BeMUilon  of  DsorM  VisL]— A  wife 
petitioned  for  divorce.  nn<l  there  was  a  cros-i-peti- 
tion  by  the  husband.  Under  an  order  of  the  court, 
the  husband  paid  a  sum  of  money  into  court  to 
provide  for  the  wife's  costs.  A  decree  nisi  was 
pronoonced  on  the  wife's  petition,  and  costs 
were  given  her ;  but  before  tnc  decree  was  made 
absolute  the  Queen's  Proetnr  intervened.  The 
husband  under  an  order  jMiid  a  further  sum  into 
«oart  to  provide  for  the  wife's  co^t-'.  Upon  the 
(rial  of  the  issue  with  the  Queen's  IVoctor,  it 
was  found  that  there  had  been  collusion  at  the 
first  txial,  and  the  tlecreo  nisi  was  rescinded. 
The  Court  of  Appeal  affirmed  this  onlcr.  The 
wife  then  applied  for  payment  out  of  the  money 
deposited  in  court  to  meet  her  costs,  but  the 
application  was  refused  on  the  (ground  that  t  he 
original  order  as  to  costs  was  gnne  when  the 
decree  nisi  was  rescinded.  The  wife  appealed 
without  bsTlng  obtahicd  leave Held,  uiat  the 
wife's  coats  were  in  the  discretion  of  the  court, 
and  there  was  no  right  of  aiipcal  either  as  to  the 
sum  paid  in  before  decree  nisi  or  upon  the  inter- 
vention of  the  Queen's  I'roctor.  Sutler  t. 
Butler,  15  P.  D.  126  ;  62  L.  T.  477— G.  A. 

XintgagM  w  Trutoe— Onatfaf  at  Btfkuliv 

Ootts  to.] — ^A  mortg^iec  will  not  be  deprived  m. 
his  costs  in  a  redemption  suit  because  be  has 
overstated  the  amount  due  to  him.  Ckitterell  v. 
Strattoa,  42  L.  J.,  Ch.  417  ;  L.  R.  8  Ch.  295. 

The  disallowance  of  a  mortgagee's  costs,  in- 
curred in  a  suit  for  redemption,  is  not  within  the 
discretion  of  the  judge,  but  is  a  matter  for  his 
jndgment,  end  must  be  based  on  sufBclent  ^ta 
to  warrant  such  disallowance ;  and  therefore, 
where  costs  were  disaUowed  to  a  mortgagee, 
though  no  misconduct  was  alleged  against  him 
«itber  in  the  pleadings  or  evidence  :~-Held,  that 
an  appeal  lay  on  the  sole  qaestitm  of  diaollow- 
xnce.  Notiiin^  short  miscondnct  can  deprive 
a  mortgagee  of  bis  costs  in  a  redemption  suit. 
MeDonnell  v.  MoMahm,  23  L.  B.  Ir.  283. 

The  master  of  a  ship  belonging  to  a  company 
drew  a  bill  on  the  company  for  necessaries 
supplied  to  the  ship,  which  was  accepted,  but 
was  dishononred  at  maturity.  He  paid  Uie  bill, 
and  claimed  repayment  from  mortgagees  who 
had  taken  possession  of  the  ship.  On  the  follow- 
ing day  an  order  was  made  for  winding  up  the 
■compauy.  The  master  then  applied  in  the 
winding  up  for  leave  to  take  proceedings  in  the 
Admiralty  Court,  and  obtained  an  order  giving 
him  leave.  The  liquidator  applied  to  discharge 
this  order,  and  an  order  was  made  for  the 
liquidator  to  pay  into  court  to  a  separate  acconnt 
to  meet  the  claim  1!>0/,,  which  exceeded  the 
principal  and  interest,  the  master  undertaking 
not  to  proceed  in  the  Admiralty  Court ;  the  pay- 
ment to  be  without  prejudice  to  any  application 
by  him  to  increase  the  amount.  The  150/.  was 
paid  In,  and  he  applied  to  increase  the  amount  so 
as  to  cover  1^  costs  of  defending  an  action 
brought  against  him  by  the  holder  of  the  bill, 
and  his  costs  of  the  application  in  the  winding- 
up.  Bacon,  V.-C,  ordered  the  principal  and 
interest  on  the  bill  to  be  paid  to  the  master  out 
of  the  ISCU.,  and  the  residue  to  be  paid  to  the 
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[  liquidator  : — Held,  that  Iho-igh  if  there  had  not 
,  bosii  mortgagees  in  powowion  of  the  ship  the 
j  proper  moile  of  enforcing  the  master's  lien  on 
the  ship  would  have  been  by  application  in  the 
winding-up,  the  order  giving  leave  to  proceed  in 
tlie  Admiralty  Court  was  a  pro[)cr  order,  the 
mortgagees  not  being  parties  to  the  winding-up ; 
and  that  the  master  was  cntitleil  to  all  his  costs 
before  the  Vice-ChanocUor  as  cmts  pro[»erIy 
incurred  by  a  mortgagee  in  enforcing  hii  security. 
It'io  Oratidti  Do  Snl  Stfanitkip  Co.,  Ik  re,  46 
L.  J.,  Ch.  277  ;  Ch.  D.  282  ;  SG  h.  T.  603  :  2q 
W.  K.  828. 

Hekl,  also,  that  the  case  was  not  within  the 
rule  tliat  an  appeal  will  not  He  as  to  costs 
lb. 

The  right  of  a  tru.stec  to  his  costs,  like  that  ol 
a  mortgagee,  is  a  matter  ol  contract,  and  is  not 
in  the  discretion  of  the  judge  :  although  he  may 
be  deprived  <rf  them  for  misconducL  Therefore 
the  costs  of  a  trust oe  arc  not  within  s.  49  of  the 
Judicature  Act,  1873,  and  an  ap)>cal  may  be 
brought  from  tlic  decision  in  i-ospect  of  thom. 
Cotterell  v.  Siratton  (L.  U.  8  Ch.  2'J.>)  ami  Far. 
row  V.  Aiutin  (18  Ch.  D.  5S>  followed.  y/wWn,  ■ 
In  re  (6  Ch.  D.  281).  disapproved.  Tumrr  v. 
UanetHik,  fil  L.  J.,  Ch.  617  ;  2U  Ch.  D.  303  ;  46 
L.  T.  750  ;  30  W!  K.  480— C.  A. 

The  case  of  a  trustee  ordered  to  pay  costs  per- 
sonally forms  In  general  no  exception  to  the  rule 
that  an  appeal  will  not  be  allowed  for  costj  only. 
Hoakin't  TrtuU,  In  re,  16  L.  J.,  Ch.  81 7  ;  6  Cli.  D. 
261  ;  25  W.  fi.  779— C.  A.  Hut  »ee  preceding 
esse. 

Although  a  mortgagee  who  has  been  deprived 

of  his  costs  on  the  ground  of  misconduct  may 
appeal  from  the  order  of  the  iu<lge,  yet  it  the 
judge,  notwithstanding  cliargcs  of  misconduct, 
allows  a  mortgagee  his  costf,  the  mortgagor  lias 
no  right  of  appeal ;  because  the  fact  of  the  mis- 
condnct, if  proved,  would  bring  the  costs  within 
the  dis(ietion  of  the  judge.  Ukarleg  v.  Jow, 
56  L.  J.,  Ch.  161  ;  33  Ch.  D.  80 ;  65  L.  T.  381  ; 
85  W.  B.  88— C.  A. 

A  trustee  may  aupeal  from  an  order  depriving 
him  of  costs  on  tnc  gniuiid  of  misconduct,  not- 
withstanding r.  1  of  Ord.  LXV.  KnigiW*  TmOs 
or  Wm,  /n  w,  26  Ch.  D.  82  ;  60  L.  T.  55U  ;  32 
W.  B.  417— C.  A. 

An  order  giving  one  set  of  costs  between  two 
trustees  who  nave  severed  in  their  defence  to  an 
action,  and  directing  such  ousts  to  be  certified  as 
payable  to  one  only  of  the  trustees,  is,  as  regards 
the  other,  an  order  depriving  him  of  costs  within 
the  meaning  of  Ord.  LXV.  r.  1,  of  the  Bitles 
of  the  Supreme  Court,  1883,  and  an  appeal  from 
such  an  order  will  lie.  Itaae,  la  re,  Oronbaeh 
v.  Isaac,  66  L.  J.,  Ch.  160 ;  [1897]  1  Oh.  251  ; 
75  L.  T.  638  ;  45  W.  R.  262— C.  A. 

An  action  was  brought  by  a  married  woman  and 
her  infant  children  by  their  next  friend  against 
a  trustee  an  executor,  asking  for  administration  of 
the  trusts  of  a  will  and  settlement,  and  for 
accounts  of  the  principal  and  income  of  the  trust 
property,  making  charges  of  misconduct  against 
the  defendant  and  seeking  to  charge  him  with 
the  coats  of  the  action.  At  the  tdaX  an  order 
was  made  for  administering  the  trusts,  with 
speciiU  inquiries  as  to  the  alleged  acts  at  miscon- 
duct. On  taking  the  accounts  it  appeared  that 
the  defendant  had  before  action  given  a  correct 
account  of  the  capital,  but  that  in  the  accounts 
he  had  rendered  of  the  income  he  had  not  ac- 
counted for  nearly  so  much  as  he  ought.  The 
special  cases  of  misconduct  alleged  against  him 
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were  not  sabstontiated.  The  court  ordered  the 
plalntifb'  costs  relating  to  the  income  aeconnt, 
and  the  defendant's  costs  of  the  rest  of  the 
action,  to  be  taxed  and  set  off  against  each  other. 
The  pLaintiSs  appealed,  asking  that  their  costs,  i 
or  at  ^events  those  incurred  before  the  Itulee 
o(  1883,  except  those  ordered  to  be  paid  by  the 
defendant,  might  be  t^d  out  of  the  trust  pro- 
perty : — Held,  that  the  order  was  not  appeal- 
able,  for  that  the  costs  of  a  hostile  action,  seek- 
ing to  chai^  the  defendants  with  costs  on  the 
groond  of  acta  of  misconduct,  were  not  within 
the  old  rule  of  the  Court  of  Chancery  that  the 
plaintifi  in  an  administration  action  was  entitled 
to  costs  out  of  the  fund  unless  there  were  sped^ 
grounds  for  depriving  him  of  them,  but  were  in 
the  discietioD  of  the  judge.  WilltaviM  t.  JoMt, 
S6  L.  J.,  Ch.  1014  :  34  Ch.  D.120;  56L.T.68— 
C.A. 

The  decision  of  a  judge  of  the  High  Court  of 
Justice,  ordering  a  defendant  executor  to  pay  the 
coBtBof  an  adminfetration  action,  on  the  ground 
that  he  has  caused  litigation  by  refusing  to  fur- 
nish accounts,  is  subject  to  appeaL  Piigh,  In  re, 
Lmoit  T.  Priehard,  hi  L.  T.  858— C.  A. 

Costs  incurred  by  a  trustee  in  actions  relating 
to  the  estate  are  not  "costs"  in  administration 
proceedings,  but  only  "charges  and  expenses," 
and  therrfore  an  appeal  lies  from  an  order  <A  the 
judge  in  such  administration  proceedings,  allow- 
ing a  trustee  his  costs  of  such  actions  out  of  the 
estate.  Charlaa  t.  Jonen  (3S  Cb.  D.  80)  explained  ; 
£%«a9irfA/A'V(8  0h.D.492),approved.  Bfddoet, 
In  re,  Doume*  v.  Oottam,  62  L.  J.,  Ch.  233  ; 
[1893]  1  Ch.  6i7i  2  R.  223 ;  68  L.  T.  695  ;  41 
W.  E.  177— a  A. 

An  orda  directing  payment  to  a  trustee  of 
his  "costs,  charges,  and  expenses"  of  action, 
proper^  iocnrred,  is  not  an  order  as  to  "  costs 
only,"  which  are  "left  to  the  discretion  of  the 
court,"  within  the  meaning  of  s.  49  of  the  Judi- 
cature Act,  1873.  And,  therefore,  an  appeal  from 
such  an  order  will  lie  vithoat  the  ieave  of  the 
court.  Ckenndl,  J»  re,  Jotie$  v.  Ckettnetl,  47 
L.  J.,  Ch.  80  ;  8  Oh.  D.  493;  38  L.  T.  494  ;  26 
W.  R.  595— C.  A. 

Where  an  action  against  a  trustee  has  been 
occasioned  by  the  trustee's  own  misconduct,  his 
costs  before  and  subsequent  to  judgment  are  in 
the  discretion  of  the  court.  Sewett  t,  I'lvter  (7 
Beav.  348)  explained.  Hatton  t.  Landar,  62 
L.  J.,  Ch.  164  ;  3  R.  176— C.  A. 

Where  a  settlement  is  set  a^de,  the  trustee 
has  no  claim  to  bis  costs  as  a  matter  of  right, 
and  therefore,  if  costs  are  given  against  him,  he 
has  no  right  of  appeaL  Button  t.  Thompton,  52 
J.,  Ch.  661 ;  38  Ch.  D.  878  ;  81  W.  R.  696— 
C.  A. 

A  married  woman  who  was  one  of  the  execu- 
tors of  a  testator  and  also  tenant  for  life  of 
ihe  residue,  filed  a  bill  for  administration  of  the 
estate.  Upon  the  accounts  being  taken  it  turned 
out  that  the  residuary  estate  was  insufficient  for 
i»yment  of  debts  and  costs,  and  that  it  woold 
be  necessary  to  resort  to  q>ecifically  bequeathed 
property.  Malins,  V.-C,  on  further  considera- 
tion, r^sed  to  give  the  plaintiff  any  costs  of 
the  suit,  and  ordered  the  next  friend  to  pay  the 
costs  of  taking  an  account  of  what,  if  anything, 
was  due  from  another  of  the  executors  on  an 
nccoant  current  between  him  and  the  testator. 
The  plaintiff  appealed : — Held,  that  as  a  re- 
siduary legatee  or  executor  filing  a  bill  for  ad- 
ministration is  entitled  to  costs  out  of  the  estate, 
unless  some  special  grounds  are  shown  for  de- 


priving him  of  them,  the  costs  in  qnertlon  were 
not  costs  in  the  discretion  of  the  court  within 
the  meaning  of  the  Supreme  Court  of  Judicatnre 
Act,  1873,  8.  49,  and  that  an  appeal  would  lie. 
I  Farrow  v.  Avttiit,  18  Ch.  D.  58 ;  46  L.  T.  227 ; 
SO  W.  a.  5ft-C.  A. 

Order  LXV.  r.  1,  of  the  Rules  of  the  Snpreroe 
Court,  18S3,  directing  that  the  coste  of  aU  pro- 
ceedings in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts,  shall  be  in 
the  discretion  of  the  court  or  a  jodge,  applies,  in 
the  case  of  causes  and  matteia  pending  on  the 
24th  of  October,  1883,wheQ  those  rules  came  into 
operation,  only  to  the  costs  of  proceedings  taken 
on  and  after  that  day ;  and  the  costs  Intmried  hi 
proceedings  taken  in  such  causes  and  matten 
before  that  day,  although  not  a<1  indicated  nptm 
until  afterwards,  are  not  within  tliat  mle;  In  on 
action  for  administration  by  one  of  several 
residuary  legatees,  all  the  proceedings  except 
those  on  subsequent  further  consideratioQ  irere 
taken  before  Onl.  V.  r.  1,  came  into  opoatito, 
though  the  costs  were  not  adjndicated  apoo 
until  the  onler  on  farther  consideration,  which 
was  mode  aftciwards : — Held,  that  an  ai^tesl 
would  lie  as  to  the  costs  of  such  prior,  thon^ 
not  as  to  the  costs  of  such  subsequent,  proceed- 
ings. Farrow  v.  ^«jei»(I8  Ch.  D.  68)  followed. 
AleCletlan,  In  re,  McClellan  t.  JUeCleUan,  64 
L.  J.,  Cb.  669  ;  29  Ch.  D.  495 ;  63  L.  T.  741 ;  33 
W.  R.  888— C.  A. 

  Costs   of  Fartist  where  Joinder  sa- 

naeestaxy.]— In  an  acUon  by  trnsteee  itf  a  will 
against  mortgagees  of  part  of  the  estate,  the 
other  beneficiaries  of  the  will  were  made  co- 
defendants,  and  it  was  ordered  that  the  mort- 
gagees must  pay  the  plaintiff's  costs  of  the 
action,  and  also  the  costs  of  the  co-defendants : — 
Held,  by  the  Court  of  Appeal,  that,  inasmuch  as, 
by  virtue  of  r.  7  of  Ont  XVI.,  trustees  may  ene 
on  behalf  of  their  cestnis  qtw  trustent,  the  bene- 
ficiaries ought  not  to  have  been  made  parties  to 
the  action.  Consequently,  the  order  that  the 
mortgagees  should  pay  tbeir  costs  could  be 
appealed  from,  and  that  order  was  discharged 
Cooper,  la  re,  Gmper  v.  Vckv,  51  L.  J.,  Ch.  8<;2 ; 
20  Ch.  D.  611 ;  $7  L.  T.  89 ;  80  W.  B.  648- 
CA. 

Trustee  in  Bankmptoy.]— A  trustee  in  bank- 
iTiptcy  had  been  ordered  to  personally  bear  bis 
own  costs  : — ^Held,  that  in  such  a  case  an  appeal 
would  He.  W&iliviriglU,  Ex  parte,  Wainwright, 
/n r0,  61  L.  J- Ch.  67  ;  19Ch.D.140  :  45I..T. 
562  ;  SO  W.  R.  12S-C.  A. 

Official  U^nldator.]- An  oflScial  liquidator  is 
a  person  who,  as  a  general  role,  is  entitled  to  his 
costs  ont  of  the  estate,  and  therefore  an  appeal 
for  costs  will  lie.  Stiver  Valley  Mime$,  In  re,  21 
Ch.  D.  381 ;  31  W.  R.  96— C.  A. 

Spseial  Leave— Intarfsring  with  OiteretioD.] 
— Where  an  appeal  from  an  order  as  to  costs, 
which  are  left  by  lav  to  the  discretion  of 
the  judge,  is  brought  by  leave  of  the  jodgc, 
under  s.  49  of  the  Judicature  Act,  1873,  the 
Court  of  Appeal  will  still  have  regard  to  the 
discretion  of  the  judge,  and  will  not  overrule  his 
order  unless  there  has  been  a  disregard  of  ptin- 
dple  or  misapprehension  of  facts.  Gilbert,  /• 
re,  Gilbert  t.  HuddleOmie,  54  L.  J.,  Ch.  751 ;  >8 
Ch.  D.  549  ;  52  L.  T.  8  ;  33  W.  R.  832— C.  A. 
S.  P.,  Tmng  v.  Thomat,  61  L.  J.,  Ch.  496  ;  [1892] 
2  Ch.  134 ;  66  L.  T.  675  ;  40  W.  B.  468--C.  A. 
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O.  UNDERTAKINa  AS  TO  COSTS. 

A  man  cannot  be  made  liable  for  the  costs  of 
another  by  a  parol  undertaking.  SoweU  t. 
EdmundM,  7  L.  J.  (0.8.)  Ch.  147. 

An  undertaking  to  indemnify  in  costs,  being 
ansesed  as  a  condition  on  an  order,  it  is  suffi- 
cient if  a  personal  undertaking  in  court :  Lord 
Chancellor  refusing  a  reference  on  the  gronnd 
that  parties  onght  not  to  be  pnt  to  the  cost  of 
going  hetare  the  master  for  matters  of  that  kind. 
Cbt-j)0  T.  BiomfiOd,  1  MoIL  601. 

By  SoUdtor.]— ^  Soucitok— Appeal. 

J.  M. 


COUNSEL, 

Bee  BABBISTEB. 


COUNTERCLAIM. 

See  PRACTICE. 


COUNTERFEIT  COIN. 

See  CBIHINAXi  LAW. 


COUNTY. 

Diviiioiu.]— 7  &  8  Vict,  c  92,  enables  the 
Queen  by  order  in  council  to  direct  that  any 
county  shall  be  divided  into  districts,  to  each  of 
which  a  separate  coroner  is  to  be  i^pointed; 
and  where  "any  such  county  has  been  cos- 
tomarily  divided  into  districts  for  the  purpose  of 
holding  inquests  during  seven  years  before  the 
passing  of  the  act,  and  it  shall  seem  expedient 
to  her  Majesty  that  the  same  division  of  the 
county  be  made  under  the  act,  each  of  such  dis- 
tricts shall  be  assinied  to  the  coroner  usually 
acUng  In  and  for  the  same  district ;  but  if  it 
shall  appear  expedient  to  her  Majesty  that  a 
different  division  of  such  county  be  made,  and 
any  coroner  shall  present  a  petition  praying  for 
compensation  for  the  lose  of  his  emoluments 
arising  oat  of  such  change,  her  Majesty  may 
direct  the  Lords  of  the  Treasury  to  assess  the 
amount  ot  such  compensatinn."  The  power  to 
direct  compensation  to  be  assessed  extended  only 
to  those  cases  where  a  county  had  been  custo- 
marily divided  into  districts  for  seven  years 
before  the  passing  of  the  act,  and  where  a 
different  division  is  ordered  under  the  act,  Reg. 
T.  Leekmere,  16  Q.  B.  384  ;  20  L.  J.,  Q.  B.  169  ; 
15  Jnr.  fi&8. 

 Itle  of  Ely.]— By  6  t  7  Will.  4,  c.  87,  the 

Isle  of  Ely  has  a  separate  commission  and  clerk 
of  the  peace,  a  separate  county  rate,  and  a 
separate  castes  lotidomm,  from  the  county  of 
Cambridge.  By  7  WilL  4  &  1  Tict.  c.  S3,  s.  7, 
nador  statutes  theretctfore  passed  or  thereafter 


to  be  passed  respecting  counties,  ridings  or 
divisions,  the  Isle  of  Ely  shall  be  deemed  and 
taken  to  be  a  division  of  a  county  : — Held,  that 
the  word  division  in  this  section  most  be  under- 
stood in  the  large  sense  in  which  it  is  equivalent 
to  riding  ;  and  that  the  word  riding  in  22  Hen.  8, 
c.  5,  is  not  limited  to  distiicts  ^led  by  that 
name,  but  includes  any  division  of  a  county 
which  corresponds  in  its  definition  with  that  of  a 
riding.  S^,  v.  Me  of  My,  4  New  Sess.  Cas. 
222  ;  16  Q.  B.  827 ;  19  L.  J.,  H.  C.  223  i  14  Jnr. 
956. 

 Ilia  of  WIglit]— The  Isle  of  Wight  is  a 

division  of  the  county  of  Southampton,  bat  has 
no  separate  commission  of  the  peace,  and  the 
county  is  legally  liable  to  repair  the  bridges  in 
the  island.  R^.  t.  SouthampUm,  16  Q.  B.  841 ; 
21  L.  J..  M.  C.  201 ;  17  Jur.  254. 

—  Oinqofl  fwts.] — Where  the  moiety  of  a 
penalty  is  given  by  statute  to  the  treasurer  of  a 
county,  riding,  or  division,  the  word  "division  " 
does  not  apply  to  small  districts,  such  as  the 
Cinque  Ports  of  Seaford  in  Sussex,  but  most  be 
construed  with  reference  to  county  and  riding, 
and  means  something  analogous  to  them.  Ecawr 
y.  Steteiu,  4  Term  Rep.  224,  456. 

  Berwiok-on-TweedJ  —  The  town  and 

liberties  of  Berwick-upon-Tweed  are  not  for  any 
purpose  within,  or  part  of  the  county  of  North- 
umberland. Benoieb'Vpon-2'weed  OorporatUmv. 
Skankt,  U  Moore,  372;  3  Biug.  459 ;  4  L.  J. 
Co.a)  C.  P.  152. 

Bidii^.]— The  word  "  riding  "  in  the  Statute 
<A  Bridges  (22  Hen.  6,  c  6,  b.  3)  Is  not  confined 
to  districts  called  l^tbat  name,  bat  Includes  any 

division  of  a  county  which  corresponds  in  its 
definition  to  a  riding.  Reg,  v.  Itle  of  Ely,  4 
If  ew  Sos.  Cas.  222 ;  16  Q.  B.  827 ;  19  L.  J.,  M.  C. 
223. 

X.  H.  W, 


COUNTY  COUNCIL. 

See  LOCAL  GOVEHNMENT. 


COUNTY  COURT. 

[Bt  JOSEPH  SMITH.] 

A.  Officers. 

1.  Judges,  872. 

2.  Jiegittrars  and  (Xeris,  874. 

3.  Rail! ft. 

a.  The  High  Bailiff,  876, 

b.  Under-BaiUffs,  881. 
o.  Special  Bailiffs,  882. 

4.  JVeMKwr*,  882. 

B.  JUBIBDICTION. 

1.  JDuftrict  in  which  Action  eommeneed. 

a.  Defendant  dwelling  in  District,  883. 

b.  Defendant  carrying  on  Business  in 

District,  88S. 

c.  Cause  of  Action  arising  wholly  or  in 

part  in  District,  887. 

d.  Leave  of  Jodge,  892. 

Digitized  by^jOOQlc 


871 


COUNTY  COURT 


872 


2.  In  pprmml  Arthin*. 

a.  Generally,  893. 

h.  Amount  of  Debt,  Demand,  or 
Dflmapes,  894.  ( 

e.  Set-o(E,  «9r). 

d.  Splitting  Claim,  895. 

«.  Abainloiiing  excess  of  Claim,  897. 

/.  I'avment  on  Account  before  Action, 
897. 

3.  Artimu  »'f  SJfvfment  and  for  Reeowry 

of  PremtteJt.  898. 

4.  Actiimf  in  wJiieh  Tttle  it  in  quettim,  901. 
6.  In  JijHitp  mattefs,  90B. 

6.  Where  tpeeial  Statutory  Pntvitiona  at  to 

PruceediM/'f  910. 

7.  Contempt  of  Court,  913. 

8.  Exemptions, 

9.  BanJirHptey.   See  BahkhUPTCT. 
10.  Probate.   See  Will. 
n.  A-lmiraUjf.  ShippiKO. 

c.  Replevik. 

1.  Generally,  915. 

2.  Bond  or  SecKrity,  916. 

D.  Tbaksfeb  of  Actiosh  ako  Matt  ess  fboh 

High  Coubt. 

1.  ActioHM  of  C»intraet,  022. 

2.  Aeiimaoflitrt,  928. 

H.  Jlvfity  Mattere  from  Chancerj/  Biviaion, 

932. 

E.  Peactioe, 

I.  Parties,  933. 

2.  Praeeedingt  before  Trial. 

a.  Notice  of  Action,  934. 
ft.  Plaint  and  Summons,  9S5. 
0.  Defences,  Counterclaims,  and  Pay- 
ment into  Coart,  988. 
Transfer  to  High  Coart,  94a 
e.  Demand  of  Jury,  943, 

3.  Trial  and  Judgment,  944. 

4.  Arbitration*,  9">1. 
fi.  E.ffornng  Judgment,  951, 

6.  IiUerpleadrr,  958. 

7.  Keio  Trial,  962. 

8.  Co$ts,W\. 

F.  APPEAIi. 

1.  In  what  Catet,  968. 

2.  Prartice  on  Appeal. 

a.  Parties,  975. 
ft.  Mode  of  and  TEme  for,  976. 
e.  Security  for  Costs,  978. 
d.  Hearing,  981. 
«.  Order  on  Appeal,  982. 
/.  Costs,  983. 

ff.  Appeal  to  Coart  of  Appeal,  985. 

U.  Obdeb  to  Judqe  OB  Oppiobb  to  do  hib 

Duty. 

1.  In  wJiat  Canes,  986. 

2.  Practice,  9SS. 

H.  Prohibition. 

1.  In  what  Cases,  989. 

2.  Prattiee,  993. 


A.  OFFICERS, 
].  Judges. 

Connty  Conrta  Act,  1888  (51  ft  B2  Viot  c.  48), 
B8.  8—24. 

Appointmoat.] — The  same  person  may,  at  the 
discreiion  of  the  lord  chancellor,  be  appointeil  to 
be  juilge  of  two  different  comity  courts.  Jteg.  v. 
Parh  im,  13  Q.  B.  8i8  ;  IS  L.  J.,  Q.  B.  281 ;  13 
Jur.  931. 

By  an  onlcr  in  council  made  in  pnnuancc  of 
9  &  10  Vict.c.  9.'>.  the  county  court  of  Worcester- 
shire was  directecl  to  be  held  nt  several  towns  and 
places  sp(.'cifie<l  in  tlie  ortler,  and  the  county 
court  of  Hcrefordahire  wtis  also  to  be  held  at 
several  places.  Afterwards  the  lord  chancellor 
a|)pointed  the  same  person  to  bo  judcc  of  the 
county  court  of  Hcrefopdshirc  to  be  holdcn  at  A., 
and  of  the  county  court  of  Worcestershire  to  be 
holdcn  at  B.,  C.  and  D.,  the  places  spccifictl  in 
the  onler  in  council :— Held,  th.it  the  appoint- 
ment was  good.  lb. 

By  the  County  Conrts  Act,  1846  (9  4  10 
Tict.  c.  93),  8.  9,  after  a  coonty  has  been  divided 
into  districts  by  order  in  council,  for  the  pur- 

Kses  of  the  act,  it  is  in  the  discretion  of  the 
tl  chancellor  cither  to  make  many  judges 
of  the  same  county  court,  and,  by  limiting  the 
jurisdiction  of  each  in  his  appointment  to  one 
district,  to  prevent  them  from  having  any  joint 
or  co-ordinate  jurisdiction,  or  to  appoint  one  per- 
son to  be  the  judge  of  the  county  court,  and  to 
hold  it  In  as  many  districte  as,  by  the  appointment, 
he  is  directed,  /ft.  See  County  Courts  Act, 
1888,  8.  13. 

BemoTal.] — Upon  an  application  for  a  criminal 
information  against  a  judge  of  a  county  court  for 
misconduct  in  his  office,  it  appeared  that  the  ap- 
plicant had  addressed  a  memorial  to  the  lord 
chancellor  to  remove  the  judge  from  his  office  for 
the  same  misconduct,  and  that  the  lord  chan- 
cellor had  declined  to  interfere  : — Held,  that  the 
applicant  was  disqualified  from  making  the  appli- 
cation, lleg.  v.  Marshall,  3  C.  L.  B.  676  ;  4. El. 
&:  Bl.  47o  ;  24  L.  J.,  Q.  B.  242 ;  1  Jur.  (K.&)  676; 
3  W.  R.  170. 

Application  was  made  for  a  qno  warranto 
against  a  county  court  judge,  on  the  relation  of  a 
person  who  had  held  the  office  immediately 
before  him,  and  who  had  been  removed  for  in- 
ability and  misbehaviour  by  the  chancellor  of  the 
duchy  of  Lancaster.  It  appeared  that  on  a 
memorial  addressed  to  the  chancellor  charging 
the  relator  with  general  misbehaviour,  and  par- 
ticularising one  instance  more  strongly,  and 
praying  for  his  dismissal,  the  chancellor  bad  held 
an  inquiry,  which  was  attended  by  the  relator 
and  his  counsel,  and  had  heard  evidence  on  the 
charges,  not  on  oath  or  affirmation,  and,  within  a 
few  days  of  the  close  of  the  inquiry,  had  dis- 
missed the  relator  by  an  instrument  finding 
inability  and  misbehaviour,  bat  not  specifying 
any  particular  instance.  Affidavits  denying  the 
inability  and  misbehaviour  in  the  cases  adduced 
on  the  inquiry,  and  generally,  were  put  in.  The 
1  court  refused  the  rule,  it  not  appearing  that  the 
relator  had  not  been  fully  heard,  or  that  the 
charges,  if  true,  did  not  show  inability,  and  the 
decisi()n  of  the  chancellor  being  therefore  final. 
And  the  court  held  it  not  necessary  that  after  the 
inquiry  had  clojcd,  a  fresh  notice  to  the  relator 
should'  have  been  given,  to  show  cause  against 
his  being  dismLssed.  Rtmthay,  Ex  parte,  18 
a  B.  173  :  21  L.  J.,  a  B.  2SS  ;  16  Jur.  684. 
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PcbsIoil] — Judgment  having  been  obtained 
a^inst  a  county  court  jud^c  for  a  large  sum,  a 
judce's  order,  under  the  IX'btors  Act.  1869  (32  & 
33  Vict.  c.  62),  B.  6,  was  made  for  payment  of  the 
judi^ment  debt  hj  quarterly  inBtalmenta  of  601. 
each  on  days  named.  Default  being  made  in  tbc 
payment  of  some  of  these  instalments,  nnd  there 
being  no  other  means  of  enforcing  obedience  to 
the  order,  writs  of  sequestration  were  issued 
under  Ord.  XLVII.  The  dcblor  having  resigned 
his  office,  a  pension  of  l,UUO^per  annum  was 
granted  to  him  under  IS  &  16  vict  c.  54,  s.  15, 
charged  upon  and  payable  out  of  the  consolidated 
fund  : — Held,  that  this  pension,  being  a  reward 
for  past  aerviccs  only,  was  liable  to  seizure  under 
the  writ  of  sequestration  ;  and  the  court,  at  the 
instance  of  the  judgment  creditor,  made  an  onler 
to  restrain  the  debtor  from  receiving  the 
quarterly  payments,  and  empowering  the  seques- 
trators to  receive  the  same,  to  the  extent  of  the 
moneys  due  and  payable  under  the  judge's  order, 
Willeoek  v.  TerrOl,  S  Kx.  D.  323  ;  39  L.  T.  84— 
C.A. 

Liability  to  Aetion.]— Ko  action  will  lie 
against  the  judge  of  a  county  court  for  wonls 
spoken  by  him  while  trying  a  cause,  although 
they  are  alleged  to  be  spoken  fnlscly  and 
maliciously  and  without  any  reasonable  or  pro- 
balilc  cause,  and  not  bon&  fide  in  discharge  of 
his  duty.  Scott  v.  Stan$Jield,  37  L.  J.,  Ex.  153  ; 
L.  B.  3  Kx.  220;  18  L.  T.  572;  16  W.  R. 

on. 

The  judge  of  a  comity  court  is  not  answerable 
at  common  law  in  an  action  of  trespass  for  an 
erroneous  judgment,  or  for  the  wrongful  act  of 
his  officer,  done  not  in  pursuance  of,  though  under 
colour  of,  a  judgment ;  but  he  is  respousiblc  in  an 
action  for  on  act  done  his  command  and 
authority  when  be  has  no  jurisdiction.  Ifouldn 
T.  SmUh,  U  Q.  B.  8«  ;  19  L.  J.,  Q.  B.  170  ;  H 
Jur.  598. 

In  an  action  against  a  judge  of  the  county 
court  of  S.,  in  Lincolnshire,  to  which  he  pleaded 
only  not  guilty,  the  facts  were,  that  the  plaintiff 
being  resident  and  oanying  on  his  busmess  in 
Cambridgeshire,  had  been  sued,  by  leave  of  the 
juilgc,  in  the  county  court  of  S,,  where  judgment 
was  given  against  him  by  default.  A  summons, 
umier  9  &  10  Vict,  c,  96,  s.  98,  was  afterwards, 
and  while  the  defendant  resided  and  carried  on 
business  in  Cambridgeshire,  issued  by  order  of 
the  judge,  calling  on  the  plaintifl  to  appear  at 
the  county  court  of  S.to  be  examined  as  to  his  not 
payingdebtand  costs.  This  summons  was  served 
on  the  plaintiff  in  Cambridgeshire,  and  on  his 
non-appearance  at  S.,  the  judge,  bon&  fide  be- 
lieving that  he  had  power  to  do  so,  made  a 
minute  in  bis  book,  onlcring  the  plaintiff  to  be 
committed  to  Cambridge  gaol,  waA  he  was  so 
committed  acconlingly  : — Held,  that  the  commit- 
ment  was  without  jurisdiction,  and  that  the 
judge  must  be  taken  to  be  aware  of  the  want  of 
jurisdiction,  and  was  therefore  liable  in  trespass. 
Jb.  But  by  the  County  Courts  Act,  1856  (19  i  20 
Vict.  c.  108),  s.  48,  jurisdiction  was 'given  to  a 
county  court  judge  in  such  circumstances. 

In  the  case  an  action  against  a  county 
court  judge  for  disobeying  a  writ  of  prohibition 
in  proceeding  with  a  matter  therein  referred  to, 
such  judge  19  entitled  to  notice  of  action  underthe 
County  Courts  Act,  1846,  s.  138,  if  he  proceeded 
honestly,  believing  that  his  duty  as  a  jud<re  called 
upon  him  to  do  so,  since  in  that  case  the  act  done 
by  him  must  be  considered  as  done  in  pursuance 


of  the  act  Booth  v.  Clive,  2  L.  M.  &  P.  283 ;  10 
0.  B.  827  ;  20  L.  J.,  C.  P.  151 ;  15  Jur.  663. 

liability  to  Criminal  Frooeeding.]— In  the 

absence  (Mt  a  direct  allegation  of  acornipt  motive 
the  court  will  not  grant  a  criminal  information 
against  a  county  court  judge,  however  wrongly 
he  may  have  acted.  Where,  therefore,  a  criminal 
information  was  moved  for  ag.ainst  a  county 
court  judge  for  committing  a  judgment  debtor  to 
prison  without  first  hearing  him  on  his  ofEering 
to  show  cause  why  he  should  not  be  so  com- 
mitted, but  there  was  no  imputation  of  nny 
corrupt  motive,  the  rule  was  refuseil.  Cmnfy 
Court  Judije,  In  iv,  16  Jur.  995  ;  1  W.  K.  38. 

See  infra,  coL  986. 

Deputy  Judge.]  —  A  deputy  judge  has  no 
authority  lo  deliver  judgment  after  the  expira- 
tion of  the  period  for  which  he  wa.s  a])pointetl,  or 
after  the  death  of  the  judge  who  appointed  him  ; 
and  if  a  deputy  judge  sends  his  judgment  in 
writing  to  the  registrar  after  such  event,  and 
after  the  appointment  of  a  new  judge  of  the 
county  court,  such  judge  ought  not  to  enter  up 
the  judgment,  but  to  rehear  the  cause.  Hoey  t. 
Mat-farlane,  4  a  B.  (N.S.)  718  ;  4  Jur.  (lt.S.> 
785. 

An  action  in  which  there  could  not  have  been 
an  appeal  before  the  Coun^  Courts  Act,  1867  (30 
t  31  Vict.  c.  142),  B.  13,  was  tried  in  the  sheriffs' 
court  by  a  deputy  of  the  judge  in  his  absence,  who 
took  time  to  consider  :  the  judge  on  his  return  in 
August,  1867,  read  the  decision  of  his  deputy,  but 
in  order  to  give  the  defendant  power  oi  appeal- 
ing, postponed  the  formal  delivery  of  judgment 
until  the  1st  Januaiy  following,  when  he  de- 
livered judgment  and  gave  leave  to  appeal,  and 
the  parties  not  agreeing  a  case  was  Htntcd  by 
the  deputy  and  signed  by  the  judge  : — Held,  first, 
that  the  judgment  of  the  deputy  was  the  judg- 
ment of  the  court,  and  the  postponement  of  its 
formal  delivery  mode  it  a  judgment  of  the  Ist 
January,  1867.  Rathhone  t.  Ju»»a,  9  B.  &  S. 
708  ;  18  L.  T.  856. 

Held,  secondly,  that  the  County  Courts  Act, 
1867,  s.  13,  affected  procedure,  and  not  the  rights 
of  the  parties,  and  therefore  was  retrospecUve, 
and  gave  an  appeal  in  the  action. 


3.  RsaiSTBABS  AND  ClebES. 
County  Courts  Act,  1888,  ss.  25^2. 

Appointment.] — B.  held  the  ofBce  of  clerk 
of  a  court  of  requests  ;  but  owing  to  illness 
his  son,  who  was  in  partnership  with  him  as  an 
attorney,  had  been  appointed  nis  deputy,  and 
was  acting  as  such  at  the  time  of  the  passing  of 
the  County  Courts  Act,  1846  : — Held,  that  the  son 
was  not  entitled,  by  virtue  of  s.  34,  to  be  the  first 
clerk  of  the  county  court,  as  performing  the  duties 
of  clerk  at  the  time  when  the  iocu  act  was 
repealed.  Reg.  T.  Mye,  12  Q.  B.  936 ;  18  L.  J., 
Q.  B.  6  ;  15  Jur.  8. 

Under  an  appointment,  pursuant  to  the  County 
Courts  Act,  1846,  s.  25,  of  two,  to  execute  jointly 
the  office  of  clerk  to  a  county  court,  the  death  of 
one  does  not  vacate  the  olhce  as  to  the  other. 
lUg.y.  fViiAf,  8  EL  it  Bl.  348  ;  27  L.J.,Q.B.ll; 
4  Jar.  (N.8.)  68  ;  6  W.  B.  36. 

Senuml.] — Ja  connfy  court  clerk  remoretl  foi 
inability  or  misbehaviour  may  question  the 
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validity  of  Bach  remoral  by  quo  warranto  n gainst 
bis  successor.  Rrg.  v.  Oicen,  IS  Q.  B.  47tf ;  19 
L.  J.,  Q.  B.  490  ;  14  Jur.  953. 

A  plea  to  on  informatioii  allied  that  the  clerk 
was  remoTed  for  inability.  Uy  a  special  verdict 
it  was  foond  that  the  clerk  was  dismiBsed  for 
inability ;  that  Buch  inability  was  very  great 
pecuniary  embarrassment  and  want  of  money  to 
])ay  bis  debts  existing  before  and  at  the  time  of 
his  Hiamiaaftl ;  that  no  Other  inability  existed,  and 
that  he  was  not,  nor  had  been  imprisoned  for  debt, 
or  physically  disabled  from  performing  his  datics  : 
— Held,  that  snch  pecuniary  embarrassment  did 
not  of  itself  constitnte  inability.  2b. 

A  registrar  who  has  been  appointed  to  his 
office  by  virtue  of  having  been  clerk  to  a  court  of 
requests,  abolished  by  the  County  Courts  Act, 
1 846,  schedule  (A),  is  liable  to  be  removed  for  not 
giving  security,  although  under  the  local  act  he 
was  not  required  to  give  secority.  WilkiM,  Ex 
parte,  1  L.  T.  61. 

City  of  London  Court.  1 — The  county  court 
acts  do  not  affect  the  jurisdiction  of  the  mayor, 
aldermen,  and  commons  to  remove  the  Ilegistrar 
of  the  City  of  I^ondon  Court,  conferral  by  lu  & 
16  Vict,  c.  lxxvii.,H.  11.  Osgpod-v.NeUon,^!^.!., 
Q.  6.  329  ;  L.  K.  5  H.  L.  6H(>.  Affirming,  10  B.  & 
S.  119  ;  20  L.  T.  958  ;  17  W.  R.  895. 

Feei — Bight  to  ine  fbr— Betom  to  Writ  of 
Certiorari] — The  making  a  return  to  a  writ  of 
certiorari  is  a  "  proceeding  in  the  county  court," 
80  that  the  commisstoners  of  the  treasury  may 
impose  a  fee  ^xm  it  under  the  County  Courts  Act, 
185C,  8.  79.  The  registrar  of  the  county  conrt 
may  sue  in  respect  of  such  fees  when  not  paid  at 
the  time  when  the  return  ia  made  or  other  proccetl. 
ing  taken.  SaU  v.  Price.  45  L.  J.,  Q.  B.  170  ; 
1  (j.  B.  D.  264  i  33  L.  T.  80S  ;  24  W.  U.  318. 

Liability  to  Aetton— Iitiday  Wazraat  of 

Commitment.] — The  clerk  of  a  county  court  is 
only  a  ministerial  officer  to  carry  into  effect  the 
order  of  the  judge,  and  is  not  therefore  liable  to 
on  action  for  signing  and  issuing  a  warrant  of 
commitment,  in  conformity  with  an  order  of  the 
judge,  although  such  order  may  be  bad.  Bern  v. 
.Byfey,  2  L.  M.  &  P.  644  ;  11  C.  a  434  ;  20L.J., 
C.  P.  264  ;  16  Jur.  lir.a. 

In  an  action  against  a  clerk  for  so  issuing  such 
warrant,  he  may,  by  virtue  of  the  County  Courts 
Act,  1650,  s.  19,  plead  the  general  issue,  and  give 
the  special  matter  in  evidence  ;  such  section  ap* 
plying  to  clerks  as  well  as  bailt^,  lb. 

 Omission  to  gin  Notice  of  Judgment.]— 

The  County  Courts  Act,  1846,  imposes  no  duty 
upon  the  clerk  of  the  court  to  prepare  or  cause  to 
be  prepaiei  notices  of  judgments  or  orders  of  the 
court  for  the  payment  of  money  (whether  by 
instalments  or  otherwise)  for  service  on  the  de- 
fendant. IloHn»(m  V.  6ell,  12  C.  B.  191 ;  21 
L.  J.,  C.  P.  155  ;  16  Jur.  615. 

No  action  therefore  lies  against  a  clerk  for 
omitting  to  prepare  such  a  notice,  or  for  negli. 
gently  preparing  it,  whereby  the  defendant  was 
misled  03  to  the  time  of  payment  of  certain  in- 
stalments ordered  by  the  judge,  andhad  his  goods 
taken  in  execution.  lb.  S,  P.,  Elw  t,  2foule, 
fiEx.918;  20  L.  J.,  Ex.  29. 

 For  IGxpensei  of  Court.] — A.,  by  direction 

of  a  i^istrar  of  a  county  court,  supplicd'stationery 
for  the  court ;  a  balance  being  left  uii^mid  by  the 


registmr  : — Held,  that  a  mandamus  wooUnotlie 
to  the  lords  of  the  treasury  to  pay  the  bdance 
oat  of  moneys  voted  by  parliament  for  the  ex- 
penses of  the  county  court,  in  pursuance  tif  the 
County  Courts  Act,  185ii,  s.  85.  Walme$Uy,  Er 
parte,  1  B.  i:  S.  81 ;  7  Jur.  (S.S.)  1010 ;  4  L.  I. 
212  ;  9  W.  K.  599. 

A  clerk  of  a  county  court  employed  A.  to  fit  np 
a  court  house  and  offices.  It  tuiving  been  left  to 
the  jury  to  say  whether  or  not  the  clerk  con- 
tracted  on  the  footing  of  personal  liability,  and 
they  having  found  for  A.,  the  court  declined  to 
enter  a  nonsuit,  the  defendant's  personal  liabQity 
not  being  excluded  by  his  position  as  clerk  of  the 
court,  or  negatived  by  the  nature  or  by  tbetenns 
of  the  particular  contract.  Auty  v.  Hutebiian, 
6  C.  B.  266 ;  17  L.  J.,  C.  P.  304  ;  12  Jur.  962. 

Bedemption  0ait  against  Tnuuferof  Aetioi.] 

— When  a  redemption  suit  is  commenced  in  the 
Court  of  Chancery  against  the  registrar  of  the 
county  court,  within  the  jurisdiction  of  which 
the  property  dealt  with  by  the  suit  lies,  an  order 
may  properly  be  made  under  the  County  Courts 
Act,  ISiir,  8.  8,  to  transfer  the  suit  to  the  coun'r 
court  of  the  adjoining  district,  as  the  word  action 
in  19  &  20  Vict.  c.  108,  a.  21,  includes  salt.  Zfx- 
/ord  T.  Gudgeon,  40  L.  J.,  Ch.  614  ;  L.  B.  6  Ch. 
359  ;  19  W.  R.  577. 

Bepaty — BemimeratIon.] — The  judge  of  the 
City  of  London  court,  on  finding  that  the  rejii- 
trar  was  not  present  at  the  sitting  of  the  court, 
appointed  a  deputy  under  r.  8  of  the  County 
Court  Bales  of  1867 ;  the  registrar,  half-an-honr 
afterwards,  was  present  in  the  court  bnildiog? 
transacting  such  business  of  his  office  as  was 
transacted  out  of  conrt ;  and  at  the  sitting  of  the 
court  an  assistant  clerk  was  present  and  read?  to 
act.  The  deputy  brought  an  action  against  the 
registrar  to  recover  remuneration  for  acting  as 
deputy : — Held,  that,  even  if  r.  8  were  within 
the  jurisdiction  given  for  making  county  cOOTt 
rules  by  the  County  Courts  Act,  1850,8.32  (which 
the  court  thought  not  to  be  so),  etill  there  was 
no  such  absence  of  the  registrar  as  to  justify  the 
appointm^t  of  a  deputy,  so  as  to  cast  on  the 
ropstrar  an  obligation  to  remunerate  the  deputy. 
WetherfiOd  t.  NeUoH,  38  L.  J.,  0.  P.  220 ;  L.  K. 
4  C.  P.  671 ;  20  L.  T.  366 ;  17  W.  B.  661. 

Aiiistut  Clerk  practUlng  u  an  Attorney.]— 

The  assistant  clerk  is  an  officer  of  the  county 
court  within  the  County  Courts  Act,  1846,  s,  29, 
especially  as  explained  by  the  County  Courts  Act, 
1850,  s.  4,  and  is  therefore  liable  to  besuedforthe 
penalty  imposed  by  s.  80  of  the  former  statute  for 
])raetising  as  attorney  in  any  proceeding  in  the 
court.  Aeiroyd  v.  Gilt,  6  El.  A:  BL  608 :  33 
L.  J.,  Q.  B.  Ill  ;  2  Jur.  (HA.)  184 ;  4  W.  B.  204. 

3.  BAILIFF& 

County  Courts  Act,  1888,  a.  SS,  et  aeq. 

a.  The  Hiffh  Bailiff: 

Title  of  Bailiff  of  Conrt  of  Beqnette  to 
pointBUnt.] — At  the  passing  of  the  County  Courts 
Act,  1846,  A.  was  the  high  bailiff  of  the  court 
of  requests,  held  at  Kidderminster,  for  the 
borough  of  Kidderminster,  in  the  county  of 
Worcester,  by  virtue  of  a  local  act,  cited  in 
schedule  (A).  By  an  order  in  council  of  the 
10th  Uarch,  1817,  it  was  directed,  that  on  and 
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from  the  ISth  March,  1847,  the  several  courts 
hulden  for  the  recovery  of  small  debts  under  the 
proTiaicau  of  any  act  or  acts  cited  in  schedule 
(A)  shoold  be  abolished  :  and  that  from  the  15th 
March,  1847,  the  county  court  for  the  county  of 
Worcester  Bhoul{l  be  hoUen,  amongst  other 
places,  at  Kidderminster : — Held,  that  the 
county  court  so  held  at  Kidderminster  was  nut, 
withia  the  meaoing  oE  the  County  Courts  Act, 
1846,  8.  34,  the  same  coort  as  the  old  court  of  re- 
quests ;  and  that  therefore  A.  was  not  entitled,  as 
of  right,  to  be  appointed  high  bailiff  of  the  county 
court.  720^.  V.  Dyer,  13  Q.  B.  831 ;  18  L.  J., 
<1.  B.  285  i  13  Jur.  984. 

Vest— Poundage— Landlord's  Claim  for  Bent 
«n  Lory  <tf  Xxeention.]— Where  a  bailiff  has 
levied  execution  under  a  fi.  fa.,  and  has  also 
received  a  notice  under  s.  160  of  the  County 
Courts  Act,  1888,  of  the  landlord's  claim  to  rent, 
and  has  distrained  therefor,  he  is  entitled  to 
poundage  or  possession  fees  in  r&spcct  of  both 
proceetUDgs.  Brotter,  In.  re,  Pruddah,  £x parte, 
«6  L.  J.,  Q.  B.  766  ;  [1897]  2  Q.  B.  12I» ;  76  L.  T. 
692 ;  45  W.  B.  676 ;  iManson,  212. 

 Withdrawal  of  Exooution  Creditor  on 

Claim  made — Bight  to  Sue  fbr  Posieision  Feei.] 

— Where  a  claim  is  made  to  goods  taken  in  execu- 
tion by  the  high  bailiff  of  a  county  court,  and 
the  execution  creditor  sends  notice,  under  Ord. 
XXVII.  r.  1,  (rf  the  County  Court  Rules,  1886, 
of  his  admission  of  the  claim  to  the  high  bailiff, 
who  withdraws  from  possession,  the  judge  of  the 
county  court  bns  power  to  award  possession- 
money  up  to  the  time  of  the  receipt  of  such  { 
notice  to  the  high  bailiff,  and  the  high  bailiff  i 
can  recover  sadi  possession-money  from  the ! 
execution  creditor  by  action  in  the  county  court,  j 
if  the  judge  in  the  exercise  of  his  discretion  is  of  ' 
opinion  that  the  circumstances  of  the  case  are 
such  that  possession-money  ought  to  be  awarcle<l. 
Tfiomas  V.  Peek,  57  L.     Q.  B.  497  ;  20  Q.  B.  D. 
727  ;  36  W.  R.  606. 

Intsrpleader  Gosts.!— A  claim  having  been 
made  to  goods  taken  m  execution  under  a  judg- 
ment in  a  county  court,  the  high  bailiff  tooli  out 
an  interpleader  summons,  and  ultimately  the 
claim  was  disallowed,  and  the  claimant  was 
ordered  to  pay  the  costs  of  the  pi-oceedings. 
The  high  bailiff  paid  the  amount  of  the  levy  into 
court,  aeductiog  the  fees  and  expenses  incidental 
to  the  levy,  but  not  his  costs  incident  to  the 
interpleader  proceedings,  and  the  balance  was 

Sud  out  of  court  to  the  execution  cnniitor : — 
eld,  that  the  high  bailiff  could  not  maintain  an 
action  against  the  execution  creditor  for  the 
interpleader  costs,  Jiloor  v.  Mvstm,  3  C.  L.  H. 
222  ;  16  C.  B.  2(i6  ;  24  L.  J.,  C.  P.  26  ;  1  Jur. 
<S30  256:  3  W.  R.  113. 

Liability  to  Action — Wrongful  Act  of  Under- 
bailiff.} — The  high  bailiff  of  a  county  court  is 
liable,  to  the  same  extent  as  the  sheriff,  for  the 
wrongful  act  of  a  person  employed  by  one  of  his 
8ub-baili^  to  whom  a  warrant  is  delivered  for 
execution.  £vrt/>»  t.  Le  Grot,  31  L.  J.,  Q.  B. 
91. 

 Warrant  beyond  Jurisdiction  of  Court.] 

— Section  19  of  the  County  Courts  Act,  180U,  anil 
8.  6  criE  the  County  Courts  Act,  18ri2,  protect  the 
registrar  of  a  county  court  and  the  bailiff  and  his 
assistants  from  liability  to  be  sued  in  an  action  for 


seising  the  goods  of  a  party  imder  a  warrant  of  the 
court  signed  by  the  registrar  and  under  the  seal 
of  the  court,  even  assuming  that  the  judge  had 
no  jurisdiction  to  make  the  order  upon  which 
the  warrant  is  founded.  Atpey  v.  Jonei,  54 
L.  J.,  Q.  B.  98  ;  33  W.  B.  217— C.  A. 

Section  6  of  the  County  Courts  Act,  18a2,  also 
affords  a  like  protection  to  any  person  who  acts 
under  a  warrant  so  issued.  lb. 

 Seixors  of  Xmplementi  of  Trads.]— The 

high  bailiff  of  a  county'  court  who  in  wvylng 
execution  seizes  and  sells  implements  of  trade 
without  any  wrongful  intent  is  not  guilty  of 
misconduct "  within  s.  59  of  the  County  Courts 
Act,  1888,  even  though  he  acted  rcckl^sly  and 
committed  a  serious  error  of  judgment.  Moore  v. 
Bntaipton  Ofunty  Court  Bailiff,  62  L.  J.,  Q.  B. 
498 ;  o  B.  427 ;  69  L.  T.  140 ;  41  W.  £.  667 ;  87 
J.  P.  742. 

 Seiiure  by  Kiitake.] — Where,  on  a  claim 

being  made  to  goonls  seized  by  mistake  by  a 
bailiff,  the  execution  creditor  does  not  direct  the 
bailiff  to  give  up  the  goods  to  the  claimant,  but 
appears  and  contests  his  title  in  interpleader  pro- 
ccodings  : — Held,  no  evidence  of  a  ratification 
the  execution  creditor  of  the  bailiff's  detention. 
Toppin  v.Buekerfield,  1  Cab.  k  E.  1S7. 

 Beiznre  of  Ooods  of  Stranger — LlabUity  of 

Xzeoution  Creditor.]— The  tlefendant,  having  a 
county  court  judgment  against  C,  caused  the 
following  letter  to  be  written  and  delivered  to 
the  high  bailiff  of  the  county  court:— "The 
plaintiff  in  this  action  has  some  reason  to  believe 
in  the  possibility  of  a  third  person  claiming  the 
goods,  at  the  address  given  on  the  back  of  the 
execution.  He  will,  however,  contest  any  claim 
that  may  be  made,  and  he  desires  that  the  high 
bailiff  at  Liverpool  should  be  so  informed,  that 
the  olllcer  who  levies  may  not  in  any  way  bo 
deterred  from  putting  the  warrant  in  force  by 
reason  of  any  party  setting  up  a  claim."  The 
address  on  the  back  of  the  warrant  was  that  of  a 
house  in  the  occupation  of  a  brother  of  the 
judgment  debtor  ;  but  the  nomeof  the  judgment 
debtor  was  on  the  door,  and  he  had  a  coiisiderabte 
qtunti^  of  property  in  the  house.  The  bailiff 
entered  the  house,  and  seized  property  of  the 
execution  debtor,  and  also  of  .the  plaintiff : — 
Held,  that  the  defendant  was  not  responsible  for 
the  act  of  the  bailiff  in  seizing  the  plaintiff's 
gootls.  Cramfiam  v.  Chapman,  7  H.  &  N.  911 ; 
31  L.  J.,  Ex.  277  ;  5  L.  T.  54  ;  10  W.  E.  323. 

 Distraining  Goods  of  Stianger  ftir  Bont.] 

— If  a  bailiff  seizL-s  under  a  warrant  of  a  connty 
court  goods  belonging  to  a  stranger,  he  cannot 
under  19  &  20  Vict.  c.  108,  s.  75,  distrain  such 
goods  for  the  rent  of  the  landlord ;  and  if  he 
does  so,  the  true  owner  is  entitletl  to  have  his 
gootls  back.  Beavd  v.  KnigM.  8  El.  ii  Bl.  865  ; 
27  L.  J.,  Q.  B.  359  ;  4  Jur.  (N-S.)  782  ;  6  W.  B. 
226.  S.  P.,  FaMlgnr  t.  Taylor,  6  H.  &  N.  202  ; 
29  L.  J.,  Ex,  154  ;  I  L.  T.  481 ;  8  W.  B.  279. 

- —  Wrongful  Entry.] — ^An  owner  of  a  chat- 
tel, taken  on  his  own  premises,  under  a  county 
court  execution  against  a  third  i»arty,  cannot  sue 
the  bailiff  for  taking  the  chattel,  though  he  m^ 
for  the  wrongful  entry.  Lewi*  t.  Cole,  SF.itF. 
17. 

On  the  hearing  of  an  interpleader  summons 
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in  the  ootmty  coait,  under  9  ft  10  Tict.  e.  96, 
s.  118,  in  respect  of  Koods  tatcen  in  execution 
under  a  jmlgment  of  the  court,  the  judge 
onlercd  that  the  goods  were  the  property  of 
the  clBimant.  and  that  the  execution  creditor 
should  pay  the  coats  of  the  proceedings,  with 
It.  <laniBgc?  for  the  soiKure  ox  the  goods,  and 
that  the  hig^i  bailiff  should  pay  Iji.  damages 
for  the  aeizurc  of  the  goods ; — Held,  that  the 
procce<tings  in  the  county  court  did  not  bar  the 
plaintiff's  ri^ht  of  action  against  the  high  bailiff 
for  the  trespass  to  his  house,  in  respect  of  which 
no  damages  liad  been  awarded,  and  that  the 
county  court  bad  no  juriadictioii  to  entertain  the 
questifoi  oE  trespass.  Jmtifft  y.  Bayley,  16 
Ii.T.319. 

  Aetion  (or  Wrongfal  Xntry— B'ght  of 

Inooeatfol  Flidntiff  to  Costi.]— -To  an  action  for 

entering  the  plaintiff's  house,  and  canying  away 
his  goods,  the  defendant  pleaded  a  justification, 
as  high  bailiff,  under  a  £  fa.,  issned  out  of  the 
county  conrt  against  the  plaintiff's  goods.  The 
plaintiff  admitted  the  issuing  of  the  writ,  and 
replied  de  injuria  to  the  rest  of  the  plea.  At  the 
trial  the  jury  found  a  verdict  for  the  plaintiff, 
with  \0L  damages: — ^Held,  upon  the  construc- 
tion of  8.  189  of  the  9  &  10  Vict,  c  95, 
taken  in  cramecti<m  with  bb.  128  and  139,  that 
the  plaintiff  was  not  entitled  to  costs.  JTork 
T.  BucherJieU,  2  L.  M.  ft  P.  66 ;  30  L.  Q.  B. 
265  ;  15  Jar.  57. 

—  Arrest  of  Debtor  after  faymenM — On 

the  hearing  of  a  summons  under  9  &  10  Vict.  c. 
96,  s.  9S,  the  debtor  did  not  attend,  and  on  proof 
of  service  the  judge,  under  s.  99,  ordered  him  to 
be  committed  for  seven  days.  The  clerk  to  the 
court  issued  to  the  baiUff  a  warrant  of  commit- 
ment, under  which  the  debtor  was  arrested. 
Before  his  arrest,  but  after  the  warrant  was 
issued,  the  debtor  paid  the  debt  and  costs  to  tibe 
]u<]gmcnt  creditor,  who  wrote  a  letter  to  the 
clerk  of  the  court  informing  him  of  the  fact. 
The  debtor  having  sued  the  derk  and  bailiff  for 
false  imprisonment : — Held,  that  the  action  could 
not  be  supported,  as  the  order  and  warrant  were 
regularly  issued  and  in  force  at  the  time  of  the 
arrest.  Jknh  T.  J^kar,  S  B.  &  B.  271 ;  22 
L.  J.,  Q.  B.  439. 

 Damsgei  for  V^lect  to  levy  Xzeeatian.] 

— ^Where  judgment  has  been  recovered  in  a 
county  court,  the  plaintiff  may  maintain  an 
action  in  that  court  against  the  high  bailiff  of 
another  coonty  court  for  neglecting  to  levy  npon 
the  goods  of  the  d^endant  under  a  warrant  of 
execution  delivered  to  such  high  bailiff  for  that 
purpose.  Watton  v.  WAite,  65  L.  J.,  Q.  B.  492  ; 
[1896]  2  Q.  B.  9 ;  74  L.  T.  702  ;  44  W.  B. 

Aetioa  tgftiut  tat  sot  XxMmtinff  Wamat— 
Ime  of  SommoBS  in  Adjoinins  IHstnct.] — Under 

19  4;  20  Vict.  c.  108,  s.  21,  where  an  action  is 
brought  against  the  high  bailiff  for  not  executing 
a  warrant,  a  summons  may  issue  in  any  adjoining 
district,  the  judge  of  which  is  not  the  judge  of  a 
conrt  of  which  the  high  bailiff  is  an  officer, 
whetlier  or  not  sn<^  adjoining  district  is  in  the 
same  county  in  which  he  neglected  to  execute 
tlie  warrant.  Partriige  t.  JEUtingtm,  40  L.  J., 
Q.  B.  49 ;  L.  B.  6  Q.  B.  82 ;  19  W.  B.  386. 

Wimuit  sent  tn  Ezeention  to  uwtlur  Conrt 


]  — Uabllity  for  aet  cf  Vader-telUT  of  otkor 

*  Conrt.] — Where  a  warrant  issues  upon  a  jndg- 
I  rocnt  of  a  county  court  against  a  party  resident 
:  within  another  jnrisaliction,  and  is  sealed  by  the 
I  court  there,  un<ier  9  i;  10  Vict.  c.  95,  g.  104,  the 
!  high  bailiff  of  the  court  out  of  which  the  war. 
!  rant  was  originally  issued  is  not  rcsponidble  few 
I  any  irre^lanties  in  its  execution  by  the  nnder- 
bailiff  of  the  foreign  jurisdiction,  even  though 
his  own  under-bftilifE  assists  therein.   Smith  t, 
Pntchard,  8  C.  B.  665  ;  la  L.  J.,  C.  P.  53  ;  U 
Jur.  224. 

Under  a  warrant  so  issued  one  conrt  and 
sealed  by  the  clerk  of  another  court,  the  officets- 
broke  and  entered  the  premises  <A  a  tlurd  person, 
under  a  mistaken  impression  that  the  party 
against  whom  the  warrant  was  directed  wss. 
there ;  and  upon  the  owner  of  the  premises 
resisting  their  entry,  the  bailiffs  took  him  int» 
custody  and  carried  him  before  a  magistrate  ; — 
Held,  that  the  high  bailiff  of  the  conrt  from 
which  the  warrant  was  reissue*!  was  liable- 
with  the  nnder-bailifb  for  the  breaking  and 
entering,  which  was  an  act  done  by  the  latter 
under  the  supposed  authority  of  the  writ,  but 
not  for  the  assault  which  was  committed  in  the 
assertion  of  a  power  given  b7  the  statute  to  the 
individual  officer.  lb. 

  Verilnnea  of  Higli  Bailiff  of  oOer 

Court— JBiudution  of  Jodgo  to  order  Paymoat 
of  Danugei.] — ^Where  execution  was  issued  in  a 
county  conrt  and  the  warrant  was  smt  for  exe* 
cution  to  another  county  court,  and  the  high 
bailiff  of  such  court  was  guilty  of  negligence  in 
levying  under  it : — Held,  that  the  judge  of  the 
home  court  had  no  power,  under  s.  116  of  the 
County  Conrts  Act,  1846,  to  order  the  hi^ 
bailiff  of  the  foreign  court  to  pay  dami^es  to  the 
plaintiff,  who  had  been  injurM  by  his  negli> 
gence,  and  that  the  lu'gh  bailiff  vias  entitled  to  a 
prohibition.  Rf^-  v.  Sbropthire  Cuftnty  Court 
Jvdge,  57  L.  J.,  Q.  B.  143 ;  20  Q.  B.  J>.  242  ;  5» 
L.  T.  86  ;  36  W.  B.  476. 

AoUng  for  t$xiy  on  .^lieatloji  tin  Wansnt- 
under  14  ft  10  Viet.  e.  AS— UabiUty  lor  Peulty.] 

— Under  the  14  &  15  Vict.  c.  52,  the  issning  of  a 
warrant  by  a  county  court  judge  is  not  a  pro- 
ceeding in  the  county  court,  and  therefore,  if  a 
high  bailiff  of  a  county  conrt  &cia  for  the  par^ 
applying  for  the  warrant,  he  is  not  tikereby 
liable  to  a  penalty  under  9  ft  10  Vict,  c  95^. 
ss.29,30.  Warden  V.  atom,  7  icBh€OS;  W 
L.  J.,  Q.  B.  200  ;  3  Jur.  (NA)  491  ;  5  V.  R. 
501. 

Bat  it  is  more  fitting  that  a  bailifl  should  not 
so  act.  Ih. 

Aetion  against — Bight  to  Votioe.] — ^Thefiud 
of  the  bailiff  having,  in  taking  goods  under  pro- 
cess from  the  county  court,  acted  under  an 
indemnity  from  the  execution  creditor,  does  not 
deprive  him  of  the  protection  of  the  9  i  10  Vict, 
c.  95,  s.  138 ;  which  entitles  him  to  a  notice  <^ 
action  for  anything  done  by  him  in  pursuance  of 
thcact.  WAite  v.J/om>,  11  C.  B.  1016 ;  31 L.  J.^ 
C.  P.  185  ;  16  Jur.  500. 

A  bailiff,  who,  under  a  warrant  of  execntion 
upon  a  judgment  (A  the  court  against  A.,  takes 
the  goods  of  B.,  under  the  bon&  fide  belief  that 
they  are  the  goods  of  A.,  is  entitled  to  the  pro- 
tection of  the  9  ft  10  Vict.  c.  95,  s.  138,  as  iv 
respect  of  a  thing  done  in  pnrsnance     the  acL 


Digitized  by 


881 


COUNTY  COURT-0#cer*. 


882 


ihfW.Bj  T.  JTafJen.  3  H.  ft  N.  271  ;  27  L.  J.,  Ex. 
258 ;  4  Jnr.  (.N.S.)  789. 

  Votie*  of  nttatery  Belluwe.l— The  de- 
fence acconled  to  connty  coart  bnilim  by  b.  54 
of  the  County  Courts  Act,  1888.  being  a  atatntory 
defence,  notice  most  be  given  as  providetl  bv 
the  County  Court  Kules,  1889,  Ord.  X.  rr.  10, 
18a,  if  a  county  court  bailifE  intends  to  rely  on 
the  section  as  a  defence  to  an  action  against  him. 
Denny  t.  Bemttt,  44  W.  R.  833. 

Motion  tgiiajt,  nvdn  a,  48  of  Boskniptey  Aet, 
1883—  Sijht  to  Votiu.]— The  woi-d  "  action  "  in 
88.  .53  nnd  54  of  the  County  Courts  Act,  1888, 
being  the  sections  which  require  notice  and 
other  formalities  to  be  gone  through  before  pro- 
ceedinpa  can  be  taken  against  a  person  for  any- 
thing (lone  in  pursuance  of  that  act,  will  not  be 
enlarged  so  as  to  include  a  motion  bya  tntsteein 
bankruptcy  against  a  high  bailiff,  under  s.  46  of 
the  Bantmptcy  Act,  1883,  for  a  declaration  that 
he  was  entitled  as  against  the  high  bailiff  to 
certain  goods  taken  in  execution,  on  the  ground 
that  the  execution  had  not  been  completed  by 
seizure  and  sale.  P.iauleton,  Ex  pane,  Loekfi,  In 
re,  62  L.T.942:  03  L.  T.  320;  39  W.aiS; 

7  Uorrell,  184. 

b.  Under  BaUlfb. 

AManlt  upon — Xxtcntion  of  Dnty.] — A  defen- 
dant was  arrested  by  a  bailiff  under  a  warrant  of 
the  county  court  good  on  its  face.  He  assaulted 
the  bailiff  in  resisting  the  arrest.  On  an  indict- 
ment agBiiut  him  for  a  common  assault  on  the 
bailiff : — ^Hdd,  that  it  was  not  necessary  to  prove 
the  proceedings  in  the  county  court,  but  that 
proof  of  the  warrant  alone  was  sufficient  to  show 
that  the  officer  was  justified  in  arresting  the  de- 
fendant, and  to  sustain  a  conviction  of  the  defen- 
dant for  the  assault.  lieg.  t.  Data,  L.  ft  C.  64  ; 
30  L.  J..  H.  C.  169  ;  4  L.  T.  669  ;  9  W.  B.  711 ; 

8  Cox,  C.  C.  486. 

A  county  court  bailiff,  while  acting  in  the 
coarse  of  his  duty,  was  assaulted  by  F.,  who  was 
summoned  for  the  assault  under  9  ft  10  Vict, 
c.  95,  B.  114  : — Held,  that  that  section  was  not 
impliedly  repealed  by  24  ft  25  Vict,  a  100,  s.  42, 
and  that  the  jnaticee  could  not  decline  jurisdic- 
tion  on  the  ground  that  a  question  might  arise  as 
to  the  execution  under  the  proce8.<)  of  a  court  of 
justice.    Jteg.  v.  Srigga,  47  J,  P.  615. 

C,  being  imder>baili£E  of  county  courts,  was 
left  on  certain  premises  in  execution  of  a  war- 
rant to  levy  on  goods  of  D.  Having  no  refresh- 
ment provided  for  hUn,  he  went  out  to  a  public- 
hoose,  a  mile  distant,  and  took  his  warrant  with 
him.  On  his  return  he  was  assaulted  by  D.,  to 
prevent  his  re-entry ; — Held,  that  C.  was  in  the 
execution  of  his  duty  in  returning,  and  that  P. 
was  liable  to  be  convicted  under  9  ft  10  Vict, 
c  95,  8.  114.    Oafin  v.  Dylu,  48  J.  P.  757. 

Bond— Alteration  of  Vatore  of  Offloe.]— A 
bond  was  executed  by  G.,  and  two  sareties,  con- 
ditioned for  indemnifying  the  high  bailiff  of  a 
county  court  against  liabilities  from  the  mis- 
conduct in  his  office  of  G.,  who  was  appointed 
by  the  high  bailiff  one  of  the  bailiffs.  At  the 
time  the  bond  was  executed  the  jurisdiction  of 
the  county  court  was  regulated  by  9  ft  10  Vict, 
c  95.  After  the  ocecutitm  of  the  bond,  the 
jnrifldiction  <d  the  county  court  was  extoided 


,  nnd  increased  by  10  ft  1 1  Vict.  c.  102,  12  ft  13 
I  Vict.  c.  101,  IH  ft  14  Vict.  c.  61,  nnd  14  ft  15 
'  Vict.  c.  52 :— Heki,  that  these  statutes  had  so 
I  materially  altered  the  nature  of  the  office  of 
t  bailiff  that  the  sareties  were  no  Icmger  lial^  to 
indemnify  the  high  bailiff,  even  thou^  the  mis- 
conduct of  Q.  was  in  respect  of  a  matter  within 
the  jurisdiction  conferred  by  9  ft  10  Vict.  c.  95, 
iu  respect  of  which  the  duty  of  the  bniliff  was 
not  altered  by  the  subsequent  acts.   IHibus  v. 
mbb,  6  EL  ft  BL  902  :  26  L.  J.,  Q.  B.  41  :  3  Jur. 
(N.B.)316;  6  W.B.44. 

Xmbonlommt  hj.']—See  Cbiminal  I^aw. 


0.  SpMilal  BallUb. 

Appointment  where  High  Bailiff  Intereited.] 

— When  the  judgment  debtor  under  county  court 
process  is  himself  the  high  bailiff  of  the  coort,  a 
special  bailiff  may  be  appointed  to  levy  execu- 
tion,  and  the  warrant  may  be  directed  to  him  and 
others,  although  9  ft  10  Vict.  c.  95,  and  30  ft  31 
Vict.  c.  142,  contain  no  express  provision  upon 
the  subject.  Bellamy  v.  Ifoyle,  44  L.  J.,  Ex 
169  ;  L.  R.  10  Ex.  220  ;  33  L.  T.  21 ;  23  W. 
754. 

The  judge  of  a  county  court  made  an  order 
against  the  high  bailiff  for  pajrment  of  certain 
sums  of  money  and  costs,  the  costs  to  be  settled 
by  the  registrar.  The  amount  of  costs  was 
settled  by  the  registrar,  but  not  formally  ap- 
proved by  the  judge.  Orders  for  payment  were 
dran-n  up  under  seal  of  the  court,  and  served  od 
the  high  bailiff.  Default  having  been  made  iu 
payment,  the  registrar  issued  a  warrant  of  exe- 
cution for  the  sums  and  costs.  The  r^strar, 
after  consulting  the  judge,  specially  appointed 
W.  R.,  who  was  not  a  bailiff  of  the  court,  to 
act  as  assistant  Imiliff  in  the  execution  of  the 
warrant  which  was  givm  under  the  seal  of  the 
court,  directed  to  "  W.  R.  and  others,  the  l»ilifi» 
tberectf."  and  signed  by  the  registrar.  Acting 
under  this  warrant,  W.  R.  levi«i  on  the  good» 
of  the  high  bailiff,  who  thereupon  brought  an 
action  against  the  registrar :— Held,  that,  al- 
though the  judge  had  not  personally  exercised 
his  discretion  as  to  the  amount  of  costs,  yet  there 
was  a  valid  order  in  existence,  and  the  court  had 
inherent  power  to  enforce  its  process,  and  the 
right  mode  of  doing  so  had  been  adopted,  inas- 
much as  the  analogy  afforded  by  the  practice  of 
the  superior  courts,  which  appoint  coroners  or 
elisors  to  execute  judgments  against  sheriff^  had 
been  followed  by  appointing  a  special  person  to 
levy  the  executioQ ;  that  the  registrar  was  there- 
fore justi6ed  in  nutking  that  appointment,  and 
consequently  that  he  was  not  liable  for  the  acts 
of  W.  B.  done  in  pursuance  thereof.  lb. 


4.  TREASnBBBS, 

Bight  of  AcooH  to  Books.]— A  registrar  rented 
offices  in  which  he  carried  on  his  business  as  a 
solicitor  and  also  the  county  court  business,  ho 
being  allowed  by  the  Treasury  an  annual  sum 
for  the  part  of  uie  offices  used  for  county  court 
purposes.  The  treasurer  of  the  county  court 
gave  the  registrar  notice  of  his  intention  to  audit 
the  accounts  on  a  Saturday,  when,  by  a  county 
court  rule,  the  office  closed  at  one  o'clock.  The 
treasurer  went  to  the  office  after  one  o'clock,  and 
finding  it  closed,  broke  the  locks  of  an  inner 
door  and  a  capbonrd  in  which  the  books  were 
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kept,  and  having  taken  away  the  books  and ; 
aimited  them,  returned  them  to  the  office.  The  ' 
registrar  having  brought  an  action  of  trespass  j 
against  him : — Held,  tliat  the  treasurer  was  j  usti- 
fied  in  so  doing  onder  the  county  court  nets. . 
Burridge  v.  Nicholetts,  6  H.  &  N.  383  ;  30  L.  J., ! 
Ex.  145  ;  3  L.  T.  703 ;  9  W.  K.  345. 
The  29  &  30  Vict.  c.  11,  provider  for  the  ahoU- 


B.  JUBISDIGTIOy. 
County  Courts  Act,  1888, 8.  fi. 

1.  DiSTBICT  IN  WHICH  ACTION  COHHBKCED. 
County  Courts  Act,  1888,  s.  74. 

a.  Defendant  dwelling  In  District. 

Body  Corporate— Gas  Company.]— A  corpora- 
tion dwells,  within  the  meaning  of  the  9  &  10 
Vict.  c.  95,  8. 128,  at  the  place  where  its  business 
is  carried  on.  Taylor  y.  CroiclaT^  Oat  Si  Coke 
Ok,  U  Ex.  1 ;  24  U  J.,  Ex.  233  ;  8  C.  L.  B.  865 ; 
1  Jut.  (H.8.)  358  ;  3  W.  B.  368. 

 Bailway  Company.]— The  Great  Western 

fiailway  Company  has  its  principal  station  at 
Faddington,  where  the  directors  meet,  tlie  secre- 
tary resides,  general  meetings  are  held,  and 
whence  orders  emanate : — Held,  that  the  com- 
pany dwells  at  Padclington  within  the  meaning 
of  that  word  in  the  9  &  10  Vict.  c.  9.>,  s.  128,  and 
consequently  that,  where  a  plaintiff  in  an  action 
against  the  company  dwelt  more  than  twenty 
miles  from  Paddington,  the  superior  courts  had 
concurrent  jurisdiction.  Adams  v.  0.  IV.  Jiy., 
6  H.&lf.401;  30L.J.,Ex.l21;  8  L.  T.  631  ; 
9  W.  B.  254. 


 Kannfdcturing  Company.]— A  company 

incorporated  for  the  manufactui-e  and  sale  of 
goods  dwells  at  the  place  o£  manufactui-e  and 
Bale,  and  not  at  its  registered  office.  Koymhaia 
Blut  Lioi  Lime  Co.  r.  Baker,  2  H.  0.  729  ; 
8S  L.  J..  Ex.  41 ;  9  Jnr.  (H.8.)  1346  ;  9  L.  T.  418  ; 

12  W.  E.  156. 

A  joint-stock  company  sold  and  delivered  goods 
to  the  defendant  at  its  works  at  Keynsham,  in 
Somersetshire,  seven  miles  distant  from  the  place 
where  the  defendant  resided  and  carried  on  his 
business.  The  registered  ofHcc  o£  the  company, 
where  the  directors  met  and  transacted  all  its 
business,  was  in  London.  The  company  being  in 
the  course  of  ivinding-up,  the  ofBcial  liquidator, 
who  dwelt  and  carried  ou  business  in  London, 
siic<i  the  defendant  in  a  superior  court  for  the 
price  of  the  goods,  and  recovered  judgment  by 
default  for  a  sum  under  20Z.  Held,  that  he  was 
not  entitled  to  costs.  lb. 

 Joint  Stock  Company.]  —  A  joint  stock 

company  dwells  whore  the  substantial  business 
of  the  company  and  its  negotiations  are  carried 
on,  and  not  necessarily  in  the  locality  where  its 
property  is  situated  and  its  immediate  objects 
carried  oat.  Aberyttioith  Promenade  Pier  Co. 
V.  Comer,  35  L.  J.,  Q.  B.  44  ;  12  Jur.  (N-S.)  995  ; 

13  L.T.  273  ;  14  W.  R.  28. 

A  promenade  pier  company,  whose  objects 
were  the  erection  and  maintenance  of  a  pier  and 
the  reception  of  tolls  thereon  at  Aberystwith,  but 
whose  registered  offices  were  at  Westminster, 
where  the  tnibstantiol  business  of  the  company 


and  its  negotiations  were  carried  on,  dwells  at 
Westminster,  and  not  at  Abeiystwith.  IV. 

Temporary  Besidenoe.] — A  defendant  who,  at 
the  time  of  an  action  brought,  has  no  permanent 
residence,  dwells  at  the  place  of  his  temporary 
residence.  Alexander  v.  Jowt,  4  H.  &  C.  2U4  ; 
35  L.  J.,  Ex.  78  ;  L.R,  lEx.133;  12Jur.(N.S.) 
12.>  ;  13  L.  T.  719  ;  14  W.  It.  400. 

Where  a  plaintiff  has  a  permanent  dwelling 
more  than  twenty  miles  fi-om  the  defendant,  the 
superior  courts  have  concurrent  jurisdiction, 
although  the  plaintiff  has  also  lodgings  for  a 
temporary  purpose,  at  the  time  the  action  is 
brought,  within  twenty  miles  of  the  defendant. 
Macdmgall  v.  Paterson,  11  C.  B.  755  ;  2  L.  M. 
&  P.  681  ;  21  L.  J.,  C.  P.  27  ;  15  Jur.  1108. 

A  plaintifF  is  entitled  to  costs  though  he  ob- 
tains a  venltct  for  iOt.  only,  if  his  permanent 
place  of  residence  is  more  than  twenty  miles 
from  the  place  where  the  defendant  dwells  or 
carries  on  his  business,  although  at  the  time  1 1 
the  commencement  of  the  action  he  ^i-as,  for  a  tem- 
porary purpose,  residing  within  that  distance. 
.Uartk  v.  Conquett,  17  0.  B.  (NA)  432. 

 Gaol.] — A  temporary  or  compulsory  resi- 
dence, at  the  time  of  the  commencement  of  an 
action,  in  a  gaol,  does  not  constitute  the  place  of 
detention  the  dwelling  of  the  party.  Duntton  v. 
Patersim,  6  C.  B.  (N.s.)  267  ;  26  L.  J.,  0,  P.  97  ; 
4  Jur.  (N.fl.)  1024  ;  6  W.  B.  768. 

Beaidenae  for  pnrpoM  of  Fonnding  Juritd^ 

tion.] — It  is  no  objection  to  the  jurisdiction  of  a 
county  court,  that  the  plaintiff  has  become  resi- 
dent within  the  district  of  the  court  for  the  very 
purpose  of  giving  it  jurisdiction,  provided  that 
the  residence  was  actiuUy  and  bon&  flde,  and  not 
colourably  and  coUnsively  acquired  before  issuing 
the  summons.  Alauey  t.  Burtim,  3  H.  &  2». 
597  ;  27  L.  J.,  Ex.  101 ;  3  Jar.  (HA)  1180  ;  4» 
W.  B.  108. 

On  the  22nd  of  September  a  plaintiff  took 
lodgings,  and  went  to  reside  within  the  Blooms - 
bury  district,  and  on  the  23rd  a  summons  issnci  1 
from  the  Bloomsbiny  county  court,  in  respect  ol 
a  cause  of  action  which  had  arisen  iu  the  Mary- 
lebone  district,  where  the  defendant  resided. 
The  defendant  objected  to  the  jurisdiction,  but 
upon  hearing  the  evidence  the  county  court 
judge  decided  that  the  plaintiff  dwelt  within  the 
district  of  tho  Bloomsbury  county  court : — Hekl, 
that  tho  plaintiff  did  dwell  witiiin  the  Blooms- 
bury  district,  and,  therefore,  that  the  judge  had 
jurisdictiraL  lb. 

Two  Bflsidttaoas.] — A  plaintiff  had  two  perma- 
nent places  of  residence ;  one  in  l^ondon,  where 
the  defendant  dwelt^  and  where  the  cause  o£ 
action  accrued;  the  other  more  than  tw^ty 
miles  from  London.  At  the  time  of  bringing  tho 
action  the  plaintiff  was  living  with  his  family  at 
his  country  residence: — Held,  a  case  of  con- 
current jurisdiction,  and  that  he  was  entitled  to 
costs.  Butler  v.  Ablewhite,  6  C.  B.  (n.5.)  740 ; 
28  L.  J.,  0.  P.  292  ;  6  Jur.  (N.S.)  1268  ;  7  W.  B. 
683. 

A  plaintiff,  having  hired  a  house  at  Margate, 
occupied  it,  with  his  wife,  family,  and  servante. 
as  their  home ;  at  the  same  time  the  plaint!^ 
carrying  on  business  in  London,  occupied  two 
houses  there  for  the  purpose  of  his  business,  and 
passed  three  or  four  days  and  nights  of  each 
week  there,  occupying  two  rooms  in  one  of  the 
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homes,  which  bad  been  fitted  up  for  his  residence 
while  stAjing  in  town  : — Helt],  that  he  ilwclt  at 
Margate  alone.  £err  v.  Ilaynn,  29  L.  J.,  Q.  B, 
70:  6  Jur.  (NA)  169;  2  L.  I.  211 :  6  W.  B. 
277. 

A  writ  of  Bommons  issued  against  a  defendant 
on  the  5th  of  January,  1865.  He  had  two  resi- 
dences, one  in  Iiondon,  the  other  in  Kent,  more 
than  twenty  mites  distant  from  the  plaintiffs 
residence,  wbich  was  in  London.  On  the  1th  of 
January  the  plaintiff's  attorney  received  a  lettH 
from  the  defendant,  dated  from  bis  residence  in 
Kent,  refeiring  him  to  his  attorneys  in  London  to 
accept  service  of  process  for  him.  The  defen- 
dant's attorneys,  on  the  day  of  the  issuing  of  the 
writ,  gave  an  undertaking  to  appear,  and  on  that 
day  one  of  them  bad  an  interview  with  the 
deCendamt  at  hia  London  residence : — ^Held,  that 
tiie  ddendant  was  residing  in  Kent  at  the  time 
of  the  commencement  of  the  action,  and  con- 
sequently that  there  waa  concurrent  jurisdiction, 
and  the  plaintiS  was  entitled  to  his  costs.  Pil- 
grim V.  KnatcUbvU,  18  C.  B.  (S-S.)  798  ;  34  L.  J., 
C.  P.  257  ;  11  Jut.  (N.S.)  389 ;  12  L.  T.  383  ;  13 
W.  B.  667. 

One  of  two  plaintiffs  was  a  member  of  parlia- 
ment, and  hatl  a  residence  in  London  within 
twenty  miles  from  the  residence  of  the  defen- 
dant, which  he  occupied  for  about  three  months, 
for  the  purpose  of  altemlance  in  parliament ;  he 
resided  the  rest  of  the  year  at  his  ironworks  in 
Wales,  and  was  dwelling  there  when  the  action 
was  brought :— Held,  that  the  plaintiff  "dwelt" 
in  London.  BaiUy  v.  Bryant,  1  KL  &  EL  840 ; 
28  L.  J.,  Q.  B.  86 ;  6  Jnr.  (>IJS.)  499. 

Eetidenee  of  nominal  Defsndant.] — In  order  to 
bring  a  plaint  within  the  jurisdiction  of  a  county 
court  on  the  ground  of  a  defendant  residing  in 
the  district  of  that  court,  such  defendant  must 
be  a  sabstantial  defeniknt,  and  where  a  plaint 
was  issned  in  the  Bristol  county  court  to  charge 
the  separate  estate  of  a  married  woman  with  a 
sum  secured  by  her  acceptance,  upon  the  ground 
that  the  bill  of  exchange  was  drawn  and  made 
payable  at  Bristol,  and  that  one  of  the  defendants 
resided  there,  on  its  appearing  that  this  defen- 
dant was  in  the  same  interest  as  the  plaintiff,  it 
was  held  that  the  county  court  had  no  jurisdic- 
tion, and  an  order  was  made  to  remove  the 
plaint  to  the  court  of  chancery.  Jiaker  v.  Wait, 
39L.J„  Ch.204:  L.  B.  9  Uq. lOS ;  21  L.I.632: 
18W.B.186. 

b.  Pafandant  Can^inar  on  Basinen  In 

District. 

Railway  Company.] — A  railway  company  does 
Out  carry  ou  business  at  a  receiring-house  or  a 
booking-office,  kept  by  an  agent  for  the  receipt 
and  booking  of  parcels  and  packages  for  all  the 
railways  generally.  Minor  x.L.^  N.-W.  2ty.,  1 
C.  B.  (S.8.)  326  ;  26  L.  J.,  C.  P.  39 ;  2  Jur.  (s.S.) 
116S;  5W.  R.  122. 

A  railway  company  carries  on  business  only  at 
the  place  where  the  general  management  of  its 
different  lines  and  stations  is  cari'ied  on  ;  and  a 
station,  however  extensive  and  important,  so  long 
as  those  under  whose  immediate  supervision  it  is 
are  themselves  under  superior  control,  is  not 
within  8.  60  of  the  9  &  10  Vict  c  95.  Jirmon  v. 
i.  4-  N..W.  By.,  4  B.  it  8.  326 ;  32  L.  J.,  Q.  B. 
318  ;  10  Jor.  (n.s.)  234  ;  11  W.  E.  884. 

A  railway  company  carries  on  its  business  at 
its  principal  station,  and  not  at  the  intermediate 


stations  on  its  line  :  and  where  a  cause  of  action 
arises  in  a  district  of  one  of  such  intermediate 
stations,  and  no  leave  of  the  court  of  such  dis- 
trict has  been  obtained  to  sue  in  snch  district,  a 
plaint  must  be  brought  in  the  district  of  such 
principal  station.  S/iirls  r.  6.  N.  By.,  30  L.  J., 
Q.  B.  331 ;  7  Jur.  (N-S.)  631 ;  4  L.  T.  479  ;  9  W. 
H.  739.  S.  P.,  Taylor  v.  Crowland  Qa*  and  Gfke 
Co.,  11  Ex.  1  ;  3  C.  L.  R.  865  ;  24  L.  J.,  Ex.  233; 
1  Jur.  (N.8.)  358  i  3  W.  R.  368.  And  Le  Tailleur 
T.  S.  K  By.,  3  C.  P.  D.  18 ;  uid  Bogera  v. 
L.  a  4'  D.  By.,  26  W.  R.  192. 

flnrgeoo.] — A  sui^ieon,  who  was  also  an  apothe- 
cary and  an  accoucheur,  residing  at  C,  in  the 
district  of  county  court  A,,  and  daily  attending 
to  patients  requiring  his  advice  residing  in  the 
district  of  county  coui-t  B.,  carries  on  his  business 
within  the  jurisdiction  of  the  county  court  B. 
Mtc&ellv.  Bonder,  2  C.  L.R.460 ;  SSL.  J.,  Q.  B. 
273;  18  Jnr.  430;  8W.B.4I1. 

Deputy  Sealer  In  Court  of  Ohanoery.} — The 

duty  of  the  deputy  sealer  in  the  court  of  chancery 
is  to  afHx  the  great  seal  to  instruments  to  which 
it  is  appropriated,  and  to  attend  the  lord  chan- 
cellor for  that  purpose  ;  and  when  the  lord  chan- 
cellor does  not  sit  judicially,  he  attends  at  the 
Oreat  Seal  Patent  Office,  in  Chanccty  Lane : — 
Held,  that  he  did  not  carry  on  bis  business  at  any 
fixed  place,  within  9  &  10  Tict.  c.  95,  s.  128,  so  as 
to  deprive  the  plaintiff  of  costs,  imder  ss.  128, 129. 
Bolfu  T.  Zearmonth,  U  Q.  B.  196 ;  19  L.  J.,Q.  B. 
10 ;  13  Jnr.  8S6. 

Clerk  in  GoTemment  Offloe.] — A  clerk  in  the 
privy  council  office  is  not  a  person  who  carries  on 
a  bnsincss.  Sanyrier  t.  Cote  or  Say,  5  Ex.  386 ; 
19  L.  J.,  Ex.  314.  8.  a,  nom.  Gleiinie  y.Belmar, 
1  L.  M.  &  P.  402. 

To  entitle  a  defendant  to  enter  a  sng^^estion 
on  the  roll  to  deprive  the  plaintiff  of  costs  under 
this  act,  on  the  ground  that  the  defendant  carried 
on  his  business  within  the  jurisdiction  of  the 
court  thereby  established,  it  is  not  sufficient  to 
show  that  the  defendant  is  a  derk  attending. a 
public  office  within  the  jurisdiction,  but  residUig 
elsewhere,  Buckley  v.  liana,  7  D.  &  L.  ISS ;  6 
Ex.  43  ;  19  L.  J.,  Ex.  151 ;  14  Jur.  226. 

Branch  Offiee  of  Seoteh  Pino.] — Where  a 
Scotch  fiiTn  carrying  on  business  in  Scotland 
with  a  branch  olhce  situate  within  the  jorisdic- 
tion  of  a  county  conrt  were  sued  in  the  firm's 
name,  and  the  summons  was  served  at  the  branch 
office; — Held,  that  the  firm  "carried  on  busi- 
ness" within  the  jurisdiction,  that  the  service 
was  good,  and  that  the  county  court  judge  was 
wrong  in  declining  to  exercise  joriadiction ;  that, 
if  the  service  had  been  bad,  it  amounted  to  a 
mere  irregularity,  which  might  be  waived  by  the 
conduct  of  the  defendants.  WeatAerlepr.Catdei; 
61  L.  T.  &08. 

 Aoting  tbzongh  Agent.]— A  company 

carrying  on  business  in  Loudon,  which  employs 
in  a  country  town  a  general  commistion  agent, 
who  transacts  the  company's  business  in  such 
town,  in  an  office  for  which  the  company  pay 
him  rent,  does  not  carry  on  business  in  that  town 
within  the  meaning  of  the  9  &  10  Vict  c.  95, 
s.  128.  Curhett  v.  General  Steam  I/avigatiou 
Ok,  4  H.  &  482 :  29  L.  J..  Ex.  2U  {  7  W.  B. 
49S. 
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A  commission  agent  sold,  in  his  on-n  name, 
poods  to  tlie  ilefcnd!int,at  a  place  within  twenty 
miles  of  the  derendaiit's  reBiilencc.  'J'hc  princi- 
pal, a  company  which  curried  on  its  business  at 
a  place  more  than  twenty  miles  from  the  defen- 
dant's residence,  suol  him  in  a  superior  court, 
and  recovered  6^.: — Held,  that  the  court  had  con- 
current jurisriiction  with  the  county  court,  and 
that  the  company  was  entitled  to  costs.  Oldham 
Building  and  ManvfactvriHg  Co.  v.  Ileald,  3  H. 
&  C.  132  ;  88  L.  J.,  Ex.  236  :  10  L.  T.  BU. 

One  who  resides  In  Scotland,  nod  carries  on 
business  in  London  by  means  of  an  agent,  is  not 
bound  to  sue  in  the  City  Small  Debts  Coni-t  for 
n  debt  not  exceeding  201.  Sheilt  v.  Mait,  7  C.  B. 
116. 

0.  OanM  of  Action  arislnff  wholly  or  in 
part  In  Sistrlot. 

Bale  of  Goods— Order  in  Dlstriot.] — A  verbal 
offer  to  buy  goods  for  more  than  lUZ,  having  been 
made  to  the  vendor's  agent  within  the  district  of 
n  county  court,  was  communicated  to  the  vendor 
at  his  residence  outside  the  district,  where  he 
accepted  it  and  signed  a  memorandum  within 

B.  17  of  the  Statute  of  Frauds.  This  memoran- 
dum, with  a  counterpart,  he  sent  by  post  to  the 
purchaser,  who  signed  the  counterpart  within 
the  district.  The  vendor  having  delivered  ihe 
goods  to  the  plaintiff's  agent  outride  the  dis- 
trict, the  purchaser  issued  a  plaint  in  the  county 
court  agamst  the  vendor  to  recover  damages  for 
deficiency  in  weight : — Held,  that  the  cau*e  of 
action  arose  in  part  in  the  district  fo  as  to  frivc 
the  county  court-  jurisdiction  under  30  4: 31  Vict, 
c.  142,  s.  1.  Gre<m  v.  Beach.  42  L.  J.,  Kx.  151  ; 
L.  B.  8  Ex.  208  ;  ai  W.  R.  850. 

A.,  cortying  on  businesa  in  Manchester,  by  his 
traveller,  sold  goods  to  B.,  at  Oxford,  which 
goods  were  to  be  foranrded  by  the  London  and 
North-Westem  Railway.  The  gootlH  were  ac- 
cordingly packed  and  sent  by  A.  to  the  railway 
station  at  Manchester,  addressed  to  B..  at 
Oxford  : — Held,  that  as  the  order  for  the  goods 
was  received  at  Oxfoid,  the  whole  cause  of  action 
did  not  arise  in  Manchester,  so  as  to  give  the 
county  court  there  jurisdiction  to  try  it  under 
the  y  ta  10  Vict.  c.  'J5,  p.  60.  Burthwlek  v. 
Walton,  15  C.  B.  BOl ;  3  C.  L.  K.  364  ;  24  L.  J., 

C.  P.  83  ;  1  Jur.  (N.8.)  142 ;  3  W.  U.  203. 
Where  goods  were  ordered  at  Leeds,  deliverable 

at  Manchester,  the  judge  of  the  connty  court  at 
Leeds  has  no  jurisdiction  to  try  the  case,  as  the 
whole  cause  of  action  did  not  nrisc  within  bis 
jurisdiction  within  the  D  &  10  Vict.  c.  115,  s.  CO. 
Jaeliton  v.  Bejunnmt,  24  L.  J.,  Ex.  301. 

A  defendant  entered  into  a  written  agreement 
to  take  20,000  bricks  of  the  plaintiff  at  a  stated 
price.  After  tiie  delivery  of  8,000  be  retused  to 
take  any  more,  or  to  pay  for  those  already 
delivered,  alleging  that  they  were  not  the  sort 
specified  in  the  agreement.  The  plaintiff  and 
the  defendant  resided  more  than  twenty  miles 
apart.  The  bricks  were  delivered  at  the  plaintiff's 
place  of  business,  but  the  agreement  was  signed 
1^  both  parties  within  the  jurisdiction  of  the 
court.  The  plaintiff  sued  the  defendant  in  the 
superior  court  to  recover  the  price  of  the  3,000 
bricks  delivered,  and  recovcrcillcss  than  '201.  At 
the  trial  the  agreement  was  put  in  as  part  of  the 
plaintiff's  case  : — Held,  that  he  was  not  entitled 
to  recover  bis  costs,  as  the  cause  of  action  arose 
■  in  some  material  point  within  tho  jurisdiction  of 
the  county  court,  within  OA  10  Vict.  e.  95,8. 128, 


and  the  action  ought  not  to  have  been  bronght 
in  the  superior  court.  Karman  Marvhant,  7 
Kx.  723;  21  L.  J.,  Ex.  356. 

 Delivery  in  Slsttiet.] — On  an  applica- 
tion by  a  plaintiff  in  an  action  for  goods  sold  nnd 
delivered  for  costs  under  the  19  k.  20  Vict.  c.  106, 
9.  30,  on  the  ground  that  the  cause  of  action  ditl 
not  wholly,  or  in  a  material  part,  arise  within  the 
jurisdiction  of  the  county  court  of  the  district  in 
which  tbe  defendant  resided,  it  appeared  by  the 
nflSdavits  of  the  defendant  as  to  the  principal 
parcel  of  goods  that  they  were  <lelivcred  tlicre  by 
a  carrier,  who  was  to  be  paid  by  the  plaintiff 
(there  being,  on  tbe  part  of  the  plaintiff,  no 
positive  affidavit  as  to  the  disputed  facts,  but 
only  an  affidavit;  of  information  and  belief)  : — 
Held,  that  the  delivery  must  be  deemed  to  have 
been  in  that  district  in  which  the  defendant  re- 
sided, and  theref(«e  that  tlie  plaintiff  was  not 
entitled  to  costs.  Amdt  v.  Porter,  30  L.  J.,  Ex. 
19. 

 Sreaoh  of  Contraot  to  OeliTor.] — A 

plaint  was  issued  by  leave  of  the  judge  against  a 
d^ndant  not  resident  in  the  jurisdiction.  The 

particulars  were,  for  not  delivering  a  cargo  of 
com  bought  by  the  plaintiff  o£  the  defendant  by 
a  contract  in  writing.  The  plaintiff,  within  the 
jurisdiction,  made  a  contract  with  a  broker,  who 
professed  to  act  for  the  defendant,  in  these 
terms  :  "  Sold  the  cargo  of  corn,  per  T._,  now  at 
Q.,  at  27«.  per  quarter,  including  cost,  freight  anti 
insurance  to  a  saf  j  port  in  the  United  Kingdom. 
Payment,  cash  in  exchange  for  shipping  docu- 
ments and  policy  cf  insurance."  Q.  was  out  of 
the  jurisdiction :  and  so  was  the  ship.  The 
plaintiff  requested  that  the  ship  should  be  cent 
to  D.,  a  port  also  out  of  the  jurisdiction.  The 
defendant  sold  the  cargo  to  another  peisonr 
delivered  him  the  shipping  documents,  and 
caused  the  cai^  to  be  delivered  to  him  : — Held, 
that  the  non-delivery  of  the  cargo  was  a  breach 
of  the  contract,  and  a  cause  of  action,  but  out  of 
the  jurisdiction  o£  the  county  court,  and  that  the 
rule  must  be  absolute  to  prohibit  proceeding  in 
the  plaint  for  that;  but  held,  that  llie  non- 
delivery of  the  shipping  documents  was  also  a 
breach  of  the  contract,  and  a  cause  of  action 
within  the  juvisdiction,  and  that  the  rule  must 
be  modified  so  as  to  allow  the  plaintiff  to  pro- 
ceed for  that,  if  tlie  judge  in  his  discretioD 
thought  fit  to  amend  the  particulars.  WaUk  t. 
lonidea,  1  UL  &  Bl.  383  ;  22  L.  J..  Q.  B.  137  ; 
17  Jur.  596. 

■  Non-pajrment  in  Sistriot.] — ^In  an  action 

for  the  price  of  goods  told  and  delivered,  mna- 
payment  of  the  price  is  part  of  the  cause  of 
action,  and  therefore  the  county  court  of  the  dis- 
trict in  which  tbe  plaintiff  resides  has  (on  leave 
being  given  by  the  registrar)  jurisdiction  imder 
s.  74  of  the  County  C'oui  ts  Act,  1888.  JCortkey 
Stone  Co.  V.  6Vd/iftf,  [181141 1  Q.  B.  99 ;  10  B.  16  ; 
70  L.  T.  83 ;  42  W.  k  99. 

 Part  OeUvery  outside  Bistriet] — Orders- 
were  given  for  goods  at  Poplar  to  be  delivered  to 
a  carrier  named  by  the  buyer  and  to  be  paid  by 
him.  The  goods  were  received  by  the  carrier,  on 
delivery  orders  handed  to  h  im  by  the  seller  in  the 
city  of  London,  partly  within  and  partly  without 
the  City.  An  action  having  been  brought  for  the 
price  in  the  Mayor's  Court : — Held,  that  part  of 
the  cause  dt  action  arose  out  of  the  jnrisdictiiMi 
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of  the  court,  and  therefore  the  defendant  was  en- 
titled to  prohibition,  ffold  y.  Ikritgr,  L.  R.  10 
C.  P.  149  ;  23  W.  B.  732. 

The  plaintiff,  a  carrier  and  wharfinger  at 
Swindon,  agreed  in  writing  with  the  defendant, 
tiring  in  Surrey,  to  carry  his  timber  by  barge  to 
London  at  per  ton,  including  all  charges  bnt 
wharfage.  It  vras  nece^ry  to  haTd  the  timber 
fmm  the  place  where  it  lay  to  the  wharf,  and  the 
plaintiff  provided  horses  for  the  purpose  when 
Che  defendant's  hor^  were  absent.  The  plain- 
tiff soed  in  the  Swindon  county  court  for  the 
balance  of  hia  account  for  the  carriage,  including 
nse{»amtc  charge  for  hauling  :  —  Heiil,  that  the 
lianltng  find  the  carriage  formed  one  canse  of 
action,  that  snch  cause  of  action  was  not  com- 
pieite  nntil  the  timber  was  delivered  in  London, 
and  that  therefore  the  judge  of  the  county  court 
had  not  jurisdiction  under  !>  &  10  Vict.  c.  tio,  s.  60, 
Bariut  T.  JUkrthall,  18  Q.  B.  785  ;  21  Q.  B. 
3S8 ;  16  Jot.  1088. 

Wotfe  done— Ordtt:  by  Ltttw.]— A  plaintiff 

broujrht  an  action  in  the  (xninty  court  within  the 
*Ii»tnct  of  which  he  carried  on  business,  to  re- 
cover a  trade  debt  collected  by  the  defendant  at 
his  plnce  of  business  out  of  the  district,  Tlieem- 

Eloyment  of  the  defendant  by  the  plaintiff  was 
y  letter,  written  and  posted  within  the  dis- 
trict, but  not  answered  by  the  defendant,  who 
had  never  before  the  action  been  himself  within 
the  district.  Upon  a  rule  for  a  writ  of  protubi- 
tion  to  the  county  court  judge,  obtained  by  the 
defendant : — Held,  that  the  canse  of  action  or 
suit  did  not,  in  the  words  of  s.  1  of  the  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142),  whoUy 
or  in  part  arise  within  the  plaintiff's  county 
court  district ;  and  that  the  action  could  not  he 
proceeded  with.  Sennis  v.  Batelif,  86  L.  T. 
S33  ;  25  W.  B.  S19. 

A  defendant,  residing  and  carrying  an  business 
in  London,  wrote  to  the  plaintiffs,  residing  and 
carrying  on  bminess  in  S.,  ordering  them  to 
<lo  work  for  him.  The  letter  was  received  1^ 
the  plaintilfd,  and  the  work  was  done,  in  S.  A 
sonunoQS  having  issued  upon  their  application 
Against  the  defendant,  in  the  county  cotut  of  S., 
by  leave  of  the  registrar,  to  recover  the  amonnt 
due  for  such  work  ; — Held,  that  the  whole  cause 
of  action  arose  within  the  district  of  that  court, 
and  that  the  registrar  therefore  had  jarisdiction 
to  iasne  the  summons,  under  9  &  10  Tict.  c  95, 
0.  60,  and  19  &  20  Vict.  c.  108,  s.  15.  I/inoeomi 
V.  Be  Boot,  2  El.  it  El.  271 ;  29  L.  J.,  Q.  B.  4 ;  6 
Jot.  (k.8.)  68  ;  8  W.  R.  5. 

  Betainer  of  Solidtor.]— A  defendant 

vithin  a  district  of  a  county  court  at  B.,  agreed 
with  A.  to  give  0.  a  mortgage  security  for  a  debt 
dne  to  C.  from  the  defendant ;  and  A.  afterwards, 
at  a  place  beyond  the  district  of  such  county  court, 
retained  the  plaintiff,  a  solicitor,  to  prepare  such 
mortgage  deed.  The  plaintiff  having  brought 
an  action  in  the  superior  court  against  the  defen- 
dant for  his  charges  of  preparing  the  deed,  and 
obtained  a  verdict  for  less  than  20/. : — Held,  that 
the  cause  of  action  arose  in  a  material  point 
within  the  jurisdiction  of  the  couni^  court  of  B., 
and  therefore,  as  the  superior  court  had  not  con- 
current jurisdiction  within  the  county  court,  the 
plaintiff  was  not  entitled  to  recover  his  costs. 
Jacluon  V.  Orinley,  16  C.  B.  (N.S.)  380  ;  33  L.  J., 
C,  P.  238 ;  10  L.  T.  840  ;  12  W.  a  686. 

BnMh  of  Wmnl^.y-'A  plaintiff  went  tc  the 


defeniUnt's  residence,  which  was  tieyond  the 
jurisdictitm  of  a  particular  county  court,  and 
there  verbally  agreed  tu  purchase  of  him  a  horse 
tor  291.,  to  be  ddivered  on  the  following  day  at 
the  plaintilfs  residence,  which  was  within  the 
jurisdiction  of  the  county  court.  On  that  day 
the  defendnnt  brought  the  horse  to  the  plaintiffs 
residence,  when  he  required  a  warranty,  which 
was  given,  and  the  price  paid.  The  plaintiff 
aftci'^vards  sued  the  defendant  in  the  county 
court  for  a  breach  of  the  warranty  : — Held,  that 
there  was  no  complete  contract  until  the  war- 
ranty was  given,  and  consequently  the  "whole 
cause  of  action,"  arose  within  the  jurisdiction  of 
the  county  court.  Arit  v.  Orchard,  6  H.  N. 
163;  SOihJ.,  Ez.21 ;  8L.T.443;  9W.fi.  108. 

BUlvf  8«nnl  Ztems.] — If  the  items  in  a  plain- 
titfs  bill  under  20/.  arc  so  connected  together  as 
to  form  one  cause  of  action,  and  any  one  item 
arises  within  the  jurisdiction  of  a  county  court 
within  which  the  defendant  dwells  or  carries  on 
his  business  at  the  time  of  the  action  brought, 
and  the  parties  do  not  dwell  more  than  twenty 
miles  apart,  the  canse  of  action,  "in  some  mate- 
rial point,  '  arises  within  such  jnrisdlction,  and 
the  superior  court  has  no  concurrent  jurisdiction 
under  9  &  10  Vict.  c.  95,  a,  128,  and  the  case  falls 
within  8. 129.    Wood  v.  Perry,  3  Bx.  442 ;  6  D. 

L.  194  ;  18  L.  J.,  Ex.  161. 

The  tact  of  one  item  in  a  tradesman's  bill 
being  separated  from  the  rest  by  an  interval  of 
scvem  years  does  not  prevent  its  operatii^  (if 
accruing  within  the  jurisdiction  of  the  county 
court  within  which  the  defendant  dwells)  to 
take  the  case  out  of  the  concurrent  jurisdiction 
clanae  of  the  9  A:  10  Vict,  c  95,  s.  128.  Cope- 
man  V.  Sort,  14  C.  B.  (N3.)  781 ;  33  L.  J.,  C. 
P.  107. 

The  plaintiff  was  a  butcher,  carrying  on  his 
business  within  the  jurisdiction  of  the  county 
court  of  A.  The  defendant  resided  within  the 
jurisdiction  of  the  connty  court  of  B.  The  plain- 
tiff sued  the  defendant  in  the  iraperior  cout  for 
a  bill,  some  of  the  items  of  which  oonslsted  of 
goods  which  had  been  ordered  in  the  A,  district, 
but  dehvered  in  the  B.  district : — Held,  that  the 
whole  formed  one  cai^  of  action,  and  as  a  part 
of  it  arose  in  the  jurisdiction  within  which  the 
defendant  resided  (and  within  twenty  miles), 
there  was  no  concuirent  juriscUction,  and  conse- 
quently the  plaintiff  was  not  entitled  to  his 
costs.  Bontey  t.  Wmtmerth,  18  O.  B.  328  ;  26 
L.  J.,  O.  P.  306  ;  2  Jur.  (SJ.)  494  ;  4  W.  B. 
566. 

Oompoaita  Omw  of  Action — Aetioa  for  Adver- 
tiHd  Seward.]— The  9  ft  10  Tlct.  a  96,  s.  60, 
which  gives  jurisdiction  to  the  oonn^  oonrt  of 
the  district  "  in  which  the  cause  of  action  arose,** 
means  the  district  in  which  the  whole  cause  of 
action  arose.  Hemaman  v.  Smith,  10  Ex.  669  ; 
3  0.  L.  R.  435  ;  24  L.  J.,  Ex.  176  ;  1  Jnr.  (HJEL) 
190  ;  3  W.  B.  208. 

Therefore,  where  a  cause  of  action  is  made  np 
of  several  things,  the  county  court  of  a  district 
has  no  jorisdiction  under  9  &  10  Vict  a  95,  s. 
60,  unless  they  all  occur  within  the  district. 
lb. 

It  makes  no  difference  in  this  respect  that  of 
the  matters  thus  making  out  the  cause  of  action, 
those  occun-ing  within  the  district  constitnted 
all  that  was  necessary  to  be  done  on  the  part  of 
the  plaintiff  to  entitle  him  to  recover,  aira  that 
those  occurring  without  it  weie  contingendeB  on 
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■which  his  right  of  action  depended,  but  over 
which  he  had  no  control.  lb. 

A  number  of  persons  formed  themselves  into 
an  sBsociation  for  the  detection,  appr^ension 
nnd  prosecution  of  felons,  isaueil  a  placard  offer- 
ing rewards  for  apprehending  Any  person  com- 
mitting certain  tpccilicd  offences  on  any  or 
either  of  their  respective  persona  or  pioperties  ; 
the  rewards  to  be  paid  on  conviction  of  the 
offenders,  by  application  to  the  troasarer  of  the 
association.  A  felony  having  been  cranmitted 
against  the  property  of  one  of  the  associaticm, 
the  offender  was  apprehended  by  a  party  within 
the  inrisdiction  of  the  county  court  of  N.,  and 
tried  and  convicted  at  H.,  which  is  out  oiE  the 
jurisdiction  of  that  court : — Held,  that  the 
county  court  of  N,  had  no  jurisdiction  over  an 
action  brooeht  to  the  reward  oflraed  by  the 
placard.  lb. 

Aetlon  Agaiut  Adminiitnttor.]  —  A.  'be- 
queathed to  his  servant  F.  20/.,  and  appointed 
executors.  The  will  was  made  in  the  district  of 
the  county  court  of  H.,  and  the  testator  died 
there.  I'he  executors  renounced  probate;  and 
M.  took  oati  letters  of  administration  with  the 
will  annexed  in  the  Prerogative  Court  of  Canter- 
bury. M.  resided  in  London.  F.,  by  leave  of 
the  judge  of  the  county  court  of  H.,  sued  M.  in 
that  court  for  the  20/.  :— Held,  that  the  grant  of 
letters  of  administration  was  part  of  the  cause 
<d  action,  and  that  the  judge  of  the  county 
i^rt  of  U.  bad  not,  under  the  9  &  10  Vict  c 
96,  8.  60,  jurisdiction  in  respect  of  it  over  M., 
who  was  not  within  his  district.  Fuller  v. 
Maehay,  2  EL  &  BL  573 ;  1  C.  L.  R.  1021 ;  22 
L.  J.,  Q.  B.  415 ;  17  Jnr.  989  ;  1  W.  E.  447. 

Bill*  of  Xzohang*.] — Action  in  a  superior 
court  by  the  drawer  against  the  acceptor  of  a 
bill  for  12/.  18*.  4rf.,  accepted  within  the  juris- 
diction of  a  county  court,  within  wliich  the  de- 
fendant dwelt,  but  delivered  to  the  plaintiff 
without : — Held,  that  the  cause  of  action  arose 
within  the  jurisdiction.  Hoff  v.  Miller,  19  L. 
J.,  C.  P.  278 ;  U  Jnr.  746. 

A  Ull  was  drawn  and  acceptctl,  and  the  In* 
dorser  pnt  his  name  upon  it  within  the  city  of 
London,  but  it  was  delivered  to  the  indorsee  in 
the  county  of  Middlesex  : — Held,  that  the  cause 
of  action  did  not  arise  within  the  city  of  Lon- 
don. SnckUy  V.  ITann,  5  Ex.  43  ;  7  D.  &  L. 
188 ;  19  Ii.  J.,  Ex.  151  ;  14  Jur.  226. 

An  action  was  brought  by  a  second  indcnsee 
of  a  bUl  against  the  drawer,  'i'he  bill  waa 
drawn  and  indorsed,  and  notice  of  dishonour 
given,  within  the  jurisdiction  of  a  county  court 
within  which  the  defendant  dwelt : — Held,  that 
the  cause  of  action  arose  in  some  material  point 
within  the  jurisdiction  of  the  coun^  court. 
Hvth  y.  Zon^,  1  L.  M.  &  F.  883 ;  19  L.  J.,  Q. 
B.  326  ;  16  Jar.  511. 

If  a  bill  is  drawn  and  indorsed  within  the 
jurisdiction  of  a  county  court,  an  indorsee  is  not 
at  libofty  to  sue  in  the  superior  courts  by  reason 
of  his  not  knowing  where  the  bill  was  drawn 
and  indorsed.  Jh. 

The  pliUntiff,  residing  at  K.,  drew  a  bill  of  ex- 
change upon  the  defendant,  who  resided  at  L., 
and  withont  the  jurisdiction  of  tlie  county  court 
of  N.  The  defendant  accepted  the  bill  at  L., 
and  retomed  it  to  the  plahitiff  at  N.,  and  was 
afterwards  sued  upon  it  in  the  coun^  court  of 
If mider  9  at  10  Vict.  o.  95,  s.  60  >-BeId,  that 
the  county  court  bad  no  jurisdiction,  the  whole 


cause  of  action  not  having  arisen  within  that 
district.  Wil^e  v.  Sheridan,  1  B.  C.  C.  56 ;  31 
L.  J.,  Q.  B.  260  ;  16  Jar.  426. 

 Kotlesof  Diskottow.}— In  an  action  b7 

an  indorse  against  the  drawer  of  a  bill  of  ex- 
change for  a  sum  less  than  201.,  the  defendant 
traversed  the  notice  of  dishonour,  and  it  ap- 
peared at  the  trial  that  the  bill  had  been  drawn 
and  indorsed  within  the  jurisdiction  of  a  county 
court  where  the  defendant  resided,  but  that  the 
notice  of  dishonour  was  given  elsewhere : — Held, 
that  the  plaintiff  was  deprived  of  his  costs  by 
0  &  10  Vict.  c.  95,  s.  129.  Betteley  t.  Buck,  13 
Jur.  368. 

By  the  County  Courts  Act,  1867  (30  &  31 
Vict,  c  142), «.  1,  an  action  may  be  brought  in 
the  county  court "  in  the  district  of  which  the 
cause  of  action  wholly  or  in  part  arose."  The 
plaintiff  drew  in  Norwich  a  bill  of  exchange 
upon  the  defendant,  which  he  accepted  utd 
made  payable  in  London.  The  bill  being  dis- 
honoured, the  plaintiff  sued  the  defendant 
thereon  in  the  county  court  at  ITorwich,  and  the 
judge  found  in  favour  of  the  plaintifl  for  the 
amount  of  the  bill  Held,  that  the  cause  of 
action  arose  in  part  within  the  jurisdiction  of 
the  Norwich  county  court.  Ornery.  WtlUiuim, 
31  L.  T.  781. 

Fromluory  Vote.] — ^A  party  suing  In  a  superior 

court  on  a  promissory  note,  and  recovering  less 
than  20/.,  might  be  deprived  of  costs  under  s.  113 
of  10  &  11  Vict,  clxxi.,  though  the  cause  of 
action  had  no  locality.  Zrawy  T.  BmbL  IS 
Q.  B.952. 

d.  IjOftve  of  J'udffe. 

leave  in  Diseretlon  of  Judge  or  Bagistrar.] — 

The  judge  or  r^istrar  of  a  county  court  in  the 
district  of  which  the  cause  of  action  wholly  or 
in  part  arises  has  a  discretion  under  s.  74  of 

the  County  Courts  Act,  1888,  to  grant  leave  to 
commence  an  action  or  matter  in  that  court ; 
and  Ord.  V.  r.  9fl,  of  the  County  Court  Rales, 
1889,  is  not  ultra  vires.  Iteg.  v.  i^rner,  66  L,  J., 
Q.  B.  417  ;  ri897]  1  Q.  B.  445  ;  76  L.  T.  556 ;  45 
W.  R.  316. 

Leave  not  obtained— Appearanoe  by  Defendant 
— Waiver.] — ^A  defendant  was,  without  any  leave 
having  been  obtained  pursuant  to  8.  74  of  the 
County  Courts  Act,  1888,  sued  in  the  district  cS. 
a  county  court  where  be  was  non-resident,  but 
in  which  he  had  carried  on  business  within  six 
months  before  the  commencement  of  the  action. 
When  the  case  had  been  heard  and  partially 
decided  the  defendant  took  objection  to  the 
jurisdiction,  which  was  overruled  by  the  county 
court  judge.  An  application  for  a  prohibition 
having  been  afterwatds  made : — ^Heui,  that  the 
defendant  was  not  entitled  to  a  prohibition,  in- 
asmuch as  he  bad  waived  the  objection  to  the 
jurisdiction  by  appearing  and  contesting  the 
action.  Moore  v.  Gamaee,  69  Xi.  J.,  Q.  B.  605  ; 
25  Q.  B.  D.  244 ;  38  W.  B.  669. 

 Bule  to  Tndgo  to  fine  Stoentim 

Refasod.] — In  order  to  give  jurisdiction  to  a 
county  court  on  the  ground  that  the  cause  of 
action  arose  within  the  district,  it  is  a  condition 
precedent  that  leave  to  issue  the  summons  is 
granted  pursuant  to  s.  60  of  9  10  Vict.  o.  95,  or 
s.  16  of  19  &  20  Vict.  c.  108  ;  and  an  action 
having  been  tried  and  judgment  given  witkont 

Digitized  by 


898 


COUNTY  COVm—JurUdiction, 


894 


such  kare,  the  coart  refosed  to  rale  the  jndge  of 
tbe  eonntjr  court  to  iBsne  execution,  on  the 
framd  that  ho  had  no  jarlsdiction.  JBmwn  v. 
L  f  X.W.  Ry.,  4  B.  b  S.  886  ;  83  L.  J.,  Q.  B. 
3IS;  10  Jnr.  (naV  281 ;  8  L.  T.  696;  11  W.  K. 

m. 

1.  In  Pebsokal  Actions. 

Connty  Courts  Act,  18S8,  t.  S8, 

a.  aenaraUr. 

Ootlnoa.] — The  county  court  has  Jarlsdiction 
to  try  cases  of  detiuue,  Taylor  y.  Addyman,  13 
C.  B.  309  ;  22  L.  J.,  C.  P.  94  ;  17  Jar.  461. 

False  Imprisonment  —  Malioioai  Proseen- 

tion.]— A  plaintiff  issued  a  plaint  in  a  county 
court  for  false  imprisonment,  with  a  notice  ap- 
pended that  he  not  claim  for  malicious 
pn»ecution.  It  was  prored  at  the  trial  that 
he  lodged  at  the  dmendant's;  that  the  de- 
lendant  had  removed  the  plaintiff's  goods  on  a 
daim  of  money  owing ;  that  the  plaintiff  broke 
open  a  door  of  a  room  in  the  house  to  get  them, 
upon  the  defendant's  wife  refusing  to  give  them 
np  ;  that  she  gave  him  in  charge  ;  thaX  at  the 
police  station  the  defendant  signed  the  charge- 
■beet,  on  the  pohce  saying  that  everything  must 
be  on  his  responsibility;  and  that  the  plaintiff 
kept  in  charge,  taken  before  jaatices,  and 
discharged.  Tbe  judge  nonsuited,  on  the  ground 
that,  thoQgb  there  was  evidenceof  false  imprison- 
ment till  the  signing  of  the  charge,  the  case  then 
became  one  of  malicious  prosecation,  over  which 
he  had  no  jnrisdictirai,  and  the  whole  evidence 
was  inneparahle,  and  had  been  heard  by  the  jury  : 
—Held,  that  the  false  imprisonment  lasted  till 
tbe  plaintiff  was  before  the  magistrates,  and  that 
the  judge  should  not  have  nonsuited  the  plaintiff, 
but  told  the  jary  to  exclude  from  their  considera- 
tion anything  that  then  occurred.  Aiutin  v, 
Ihwlim,  39  L.  J.,  0.  P.  260  ;  L.  B.  5  C.  P.  S34  ; 
22 lu  1^721;  16  W.B.  100». 

Tfttajit  —  AetioB  for  tnlHngement.]  —  The 

jnrJsdiction  of  ttie  county  courts  to  try  an  action 
for  infringement  of  patent  is  ousted  by  the 
Patents  Act,  1883,  which  confines  the  trial  of 
Buch  an  action  to  the  High  Court  of  Jostice. 
Seg,  T.  Salifax  County  Court  Judge^  60  L.  J., 
Q.B.  550;  [1891]  2  Q.  B.  263;  65  L.  T.  104 ; 
39  W.  R.  646— C.  A. 

 VaUaitj— "  Pnmehlie."]— The  grant  of 

letters  patent  for  an  invention  is  a  "  fruichise  " 
n-ithin  s.  66  of  the  County  Courts  Act,  1888, 
and  ther^ore  a  county  court  jndge  has  no  juris- 
diction to  try  an  action  in  which  the  validity  of 
a  patent  is  in  dispute.  Ih. 

Slander.] — In  an  action  of  slander,  commenced 
after  the  iwssing  of  the  act  30  &  31  Vict.  c.  142, 
the  plaintiff  recovered  ;  the  judge  refused  to 
certify  that  there  was  sufficient  reason  for  bring- 
ing the  action  in  the  superior  court : — Held,  that, 
inasmnch  aa  9  &  10  Vict.  c.  95,  s.  C8,  the 
plaintiff  could  not  bring  an  action  of  slander 
m  the  county  cotirt,  and  as  he  could  only  pro- 
ceed in  the  superior  court,  the  court  would  order 
that  he  should  be  allowed  his  costs.  Oray  v. 
Wett,  9  B.  &  8.  196  :  38  L.  J.,  Q.  B.  78  ;  L.  R.  4 
Q.  B.  175  ;  20  L.  T.  221 ;  17  W.  R.  427. 

Where,  in  an  action  of  slander,  a  plaintiff  re- 
coTcn  lees  than  10/.,  and  the  jndge  declines  to 


certify,  under  30  &  31  Vict,  c  142,  s.  6,  that 
there  was  sofflcient  reason  for  bringing  the 
action  In  the  superior  court,  the  court,  if  called 

Xn  to  determine  whether  costs  sliould  be 
wed  or  not,  will  consider  all  the  circumstances 
under  which  the  action  was  brought,  the  amount 
of  damages  recovered,  the  fact  of  the  judge 
declining  to  certify,  and  the  fact  that  the  action 
could  not  have  been  bronght  in  the  county 
court.  Sampton  v.  Maekay,  10  B.  &  S.  694; 
38  L.  J.,  Q.  B.  245  ;  L.  R.  4  Q.  B.  648  ;  20  L.T. 
807  ;  17  W.  B.  883. 

The  6th  section  is  general  in  its  application, 
and  applies  to  all  actions,  whether  they  can  bo 
brought  in  a  county  court  or  not.  Ih. 

b.  Aononnt  of  Debt,  Demand,  or  Damarea. 

Balance  of  Aceonnt.] — In  a  plaint,  the  plain- 
tiff, in  his  particulars,  set  forth  a  debt  of  671.  At, 
for  services  rendered  to  tbe  defendant,  allowing 
152.  Q».  id.  as  paid  by  the  defendant  on  the 
plaintiff's  behalf  at  different  times,  and  41.  as 
received  by  cash  at  different  times,  stating  the 
balance  as  38/.  34.  S^^. ;  but  there  was  no  evidence 
of  an  account  stated,  or  of  any  agreed  or  settled 
balance  between  the  parties,  nor  did  the  defen- 
dant at  the  trial  admit  the  151.  Oi.  id.  as  cooEti- 
tuting  a  part  payment : — Held,  that  the  demand 
was  a  claim  tot  671.  U.,  and  consequently  that 
the  county  court  had  no  jnrisdictioii  over  the 
cause.  Arardt  v.  lihodet,  22  L.  J.,  Ex.  106  ;  8 
Ex.  813 ;  17  Jur.  71. 

Action  for  Detinue — ^Value  of  Goodi.] — In  an 

action  for  the  hiring  of  two  pianos,  with  a  count 
in  detinue  for  the  pianos  themselves,  the  defen- 
dant paid  into  court  the  amount  due  for  the 
hire,  and  (after  the  commencement  of  the 
action)  delivered  up  the  pianos.  At  the  trial 
the  jury  found  that  the  vaiue  of  the  pianos  was 
130/.,  and  gave  a  verdict  for  the  plaintiff  for  I*, 
damages  on  the  count  in  detinue : — Held,  that 
he  was  entitled  to  costs,  under  the  15  ft  16  Vict. 

c.  54,  8.  4,  the  cause  at  action,  at  the  time  of  its 
commencement,  not  being  one  for  which  a  plaint 
could  have  been  entered  In  a  county  court. 
Leader  v.  Ithyg,  10  C.  B.  (N.a.)  869  ;  30  L.  J., 
C.  P.  345;  7  Jur.  (HA)  1199;  4  L.  T.  330  ;  9 
W.  R.  704. 

The  test  ct  the  jurisdiction  of  the  county 
court  is  the  actual  value  (d  the  goods  sought  to 
be  recovered.  It. 

 Deposit  Hote  tar  over  £50.]— The  plain- 
tiff brought  an  action  in  a  county  court  for  the 
delivery  up  to  him  of  a  deposit  note  for  65/. 
which  was  detained  by  the  defendants.  Upon 
an  objection  as  to  the  jurisdiction  : — Held,  that, 
the  TOlue  to  the  plaintiff  of  the  deposit  note 
being  merely  the  amount  represents  by  the 
cost  and  trouble  he  would  be  put  to  in  proving 
his  title  to  the  money  in  the  event  of  the  note 
being  withheld,  the  coun^  court  had  jurisdic- 
tion to  try  the  case.  Ctegg  v.  Barma^  66  h.  T. 
776. 

Action  for  FenaltiM.1— By  65  Oeo.  3,  a  194,  a 

penalty  of  20/.  is  imposal  on  any  person  practising 
as  an  apothecary  without  having  obtained  a  cer- 
tificate. In  a  plaint,  the  summons  to  appear 
stated  it  to  be  to  recover  20/.  for  illegally  prac- 
tising as  an  apothecaiy,  and  the  particulars 
mentioned  the  names  of  four  persons  whom  the 
defenduit  had  attended  and  supplied  with  modl- 
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cines:  —  Held,  that  on  these  proceedioffs  the] 
plaintiff  couW  only  recover  one  penalty  of  201., 
and  consequently  that  in  entertaining  the  plaint 
the  county  court  (lid  not  exceed  ita  jurisdiction. 
Apatkeearie*  Company  y.  Burt^  1  Ii.  M.  & 
P.  40fi  ;  6  Ex.  363  i  18  L.  J.,  Ex.  33i  ;  14  Jot. 
487. 

Xvidenoe  of  more  tkw  £M  BMangM  la  TMt] 

—When,  in  an  action  of  tort  in  a  county  court, 
the  plaintiff,  who  by  his  plaint  claims  50/.,  puts, 
in  his  evidence,  the  damage  sustained  by  him  at 
a  higher  sum,  the  junsdiction  of  the  county 
court  is  not  therein  ousted.  Boiler  t.  XiekAU, 
28  L.  T.  4il. 

It  is  not  necessary,  in  mich  a  case,  that  the 
plaintiff  should  have  abandoned  the  excess  before 
the  trial.  The  coonty  court  judge  may  at  the 
trial  make  the  raqnisite  amendment  in  the  par- 
Ciculara.  Ih. 

«.  Set-olt 

Cotmty  Courts  Act,  1888,  a.  67. 

Admitted  by  botli  Parties.]  —  A  demand 
exceeding  20i.,  and  reduced  by  an  unadmitted 
eet-ofl  to  a  sum  not  exceeding  202.,  was  not 
within  the  jurisdiction  of  the  comity  courts  under 
9  &  10  Vict.  c.  95.  Jtenwick  t.  Capper,  7  C,  B. 
«69;  18  L.  J.,  C.  P.  216.  n. 

A  defendant  was  not  entitled  to  enter  a 
suggestion  to  deprive  a  plaintiff  of  costs  under 
9  &  10  Vict.  c.  !)5,  8.  129,  where  the  debt  or 
demand  originally  exceeding  201.  was  reduced 
below  that  sum  by  a  claim  of  set-off.  Woodltami 
«.  Newman,  7  C.  B.  654  ;  6  D.  &  L.  683 ;  18  L.  J., 
C.  P.  SIS  ;  13  Jnr.  456. 

If  a  plaintiff  claims  more  than  501.  without 
admitting  any  set-off  to  reduce  it  to  that  amount, 
and  the  defendant,  hy  proof  of  a  set-off,  reduces 
the  amount  recovered  below  201.,  the  plaintiff  is 
entitled  to  costs,  as  there  is  no  admitted  set-off, 
reducing  the  claim  to  502.,  so  as  to  give  the 
county  court  jurivliction.  Waleabu  Oould' 
etone,  35  L.  J.,  C.  P.  302  ;  L.  B.  1  C.  P.  667  ;  12 
Jar.  (N.8.)  873  ;  14  L.  T.  662  ;  14  W.  B.  899. 

By  s.  57  of  the  County  Courts  Act,  1888, 
where  in  any  action  the  debt  or  demand  claimed 
■consists  of  a  balance  not  exceeding  601.  after  an 
"  admitted  set-off  of  any  debt  or  demand  claimed 
«T  recoverable  by  the  defendant  from  the 
plaintiff,"  the  court  shall  have  jurisdiction 
to  try  such  action  :— Held,  that  the  "  set-off " 
referred  to  in  the  section  iaa  set-off  theezistence 
of  which  is  admitted  by  both  parties,  and  not 
merely  by  the  plaintiff.  Hubbard  v.  Goodley, 
69  L.  J.,  Q.  B.  285  ;  26  Q.  B.  D.  166  ;  62  L.  T. 
768  ;  38  W.  B.  639. 

d.  SpUttinff  Claim. 

"Came  of  Action" — Items  of  Tradesmau'i 

BllL] — The  expression  "cause  of  action"  in 
fl.  63  of  the  9  A:  10  Vict,  c  95,  meant  in 
general  "cause  of  one  action,"  and  was  not 
limited  to  an  action  on  one  separate  contract. 
^imbley  r.  Aykroyd,  I  Ex.  479 ;  3  D.  &  L.  701 ; 
17  L.  J.,  Ex.  167  ;  12  Jnr.  357. 

Where  a  tradesman  has  a  bill  against  a  party 
for  an  amount  exceeding  20!.,  in  which  the  items 
are  so  connected  with  each  other  that  the 
dealing  is  not  intended  to  terminate  with  one 
contract,  but  to  he  continuous,  so  that  one  item 
if  not  paid  shall  be  united  with  another  and 
form  one  continuous  demand,  if  he  divides 


I  that  demand  la  order  to  luing  several  suits  ir. 
the  county  court,  a  pn^ibition  will  be  issued. 
lb, 

A  trndesman'ri  bill  for  a  series  of  articles 
delivered  continuously  cannot  be  ^>lit  into 
different  causes  of  action.  Bonaey  v.  Wvrdt* 
■Korth,  18  C.  B.  3:25  ;  26  L.  J.,  C.  P.  205  ;  S  Jut. 
(NJB.)  494  ;  4  W.  B.  666. 

A  defendant  was  indebted  to  the  plaintiff  for 
liquors  supplied,  and  money  lent  at  different 
times.  The  plaintiff  had  been  in  the  habit  of 
marking  down  the  separate  items,  and  after- 
wards entering  them  in  his  book  as  one  account, 
and  sent  the  defendant  an  account  including 
the  whole,  amounting  to  36/.  10<.  ^d.  The 
plaintiff  levied  a  plaint  In  a  cotmty  court  for 
202.  for  goods  sold,  the  particulars  eomprii^ing  no 
items  for  money  lent.  Having  recovered  judg- 
ment, and  obtained  payment  of  this  amount,  he 
levied  another  plaint  for  52.  \t.  M.  for  mouey 
lent,  being  the  amount  of  the  loans  includel 
in  tho  account  of  S6Z.  10*.  id.  At  tte  hearing 
of  the  fitst  plidnt  there  was  no  abandonraent : 
— Held,  that  these  were  distinct  demuids.' 
Brniuklll  v.  Powell,  1  L.  M.  ft  P.  550  ;  19  L.  J., 
Ex.  363. 

Honey  doe  in  different  Bights.]— The  plain- 
tiff was  in  the  employment  of  the  defendant  as 
manager  of  a  mine  which  the  d^enduit  was 
the  contractor.   He  issued  two  plaints  in  a 

county  court  against  the  defendant,  one  for  302. 
due  to  him  tor  salary,  and  the  other  for  301. 
money  paid  by  him  at  the  mine  for  and  at  the 
request  of  the  plaintiff Held,  that  these  two 
ciaixoB  were  separate  and  distinct,  that  there  was 
no  splitting  of  claims,  and  that  the  two  plaints 
couM  issue.   Bivharda  v.  Martrn,  23  W.  K.  93. 

A.  having  a  caose  of  action  against  B.  for 
192.  Oa.  %d.  for  money  lent  between  1846  and 
1849,  and  also  a  canse  of  action  against  him  on  a 
separate  account  for  goods  sold  and  delivered, 
work  and  labour  and  mtmer  paid  between  1845 
and  1849,  amounting  to  192.  19*;,  after  deduct- 
ing a  payment  on  account  of  8/.  5*.  S<f.,  levying 
two  puints  in  respect  of  them  in  a  county  court 
is  not  a  splitting  or  a  dividing  of  a  cause  of 
action.  Kimpton  v.  WiUey,  9  C.  B.  719;  1 
L.  M.  &  P.  280  ;  19  L.  J.,  C.  P.  269 ;  14  Jnr. 
766. 

Bent  ih  arrear  and  a  demand  for  doable  value 
for  holding  over  after  the  expiration  of  a  notice 
to  quit,  imder  4  Qeo.  2,  c.  28,  s.  1,  are  separate 
causes  of  action,  and  therefore  may  be  sued  for 
by  separate  plaints  in  a  county  court.  ^Viek^ 
Aam  T.  12  Q.  B.  621 ;  18  L.  J.,  a  B.  21 ;  13 
Jur.  628. 

A  court  of  requests  act  enacted  that  it  should 
not  be  lawful  for  any  plaintiff  to  divide  ai^ 
cause  of  action  into  two  or  more  suits,  for  the 
purpose  of  bringing  the  same  within  the  juris* 
diction  of  the  court  :— Held,  that  where  a  plain- 
tiff had  three  demands,  one  for  a  horse  aoldf 
another  for  rent  due,  and  a  third  for  goods  s<^ 
and  delivered,  he  was  not  precluded  frcmisiiiaglii 
the  superior  court  for  the  two  last-named  demands 
by  the  fact  of  his  having  saed  for  and  recovered 
the  price  of  the  horse  in  the  inferior  court,  for 
that  the  three  demands  were  separate  and 
distinct,  and  were  not  all  one  cause  of  action 
within  the  meaniiur  of  the  act.  Neale  v.  EUitt 
1  D.  ft  L.  163 ;  12  L.  J.,  Q.  B.  839  ;  7  Jut.  939. 

Work  aad  Labonr  la  dlfltamt  VImm.]— A 
plidnUS  voB  onployed  by  the  deEndaiit  to  paint 
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And  repnir  houses  belonging  to  the  defendant, 
situate  some  in  Northumberland  and  some  in 
Durham,  under  a  general  agreement  at  a  fixed 
rate.  The  course  of  dealing  was  that  the  plain- 
tiff called  ereiy  Saturday  at  the  defendant's 
office  for  gaidancc  and  direction  as  to  the  work, 
And  payments  on  account  were  from  time  to 
time  made.  On  the  9th  July.  1877,  the  plaintiff 
issued  a  summons  in  the  Newcastle  Couuty 
Court  for  15^.  3*.  lOd.  for  Tcork  doae  and  ma- 
terials supplied,  and  on  the  13th  August  re- 
covered judgment  for  101.  On  the  24th  Septem- 
ber  the  plaintiff  issued  a  second  summons  for 
Z7t.  154.  Id.  for  work  done  and  materials  sup- 
plied. The  Uearing  of  this  cause  was  adjourned, 
and  the  defendant  applied  for  a  prohibition. 
The  defendant  swore  that  the  greater  part  of 
the  amount  claimed  was  duo  when  the  first 
snmrnons  was  issued,  find  that  the  piululiil  had 
been  employed  U>  work  on  all  the  nouses  indis- 
criminately. The  plaintiff  alleged  tliat  the  first 
claim  had  been  confined  to  the  Xorthumbcrland 
houses,  and  the  second  to  those  in  Durham : — 
Held,  that,  without  deciding  how  far  the  two 
claims  were  so  connected  as  to  form  in  reality  a 
«iugle  cause  action,  the  objection  to  the  juris- 
<lLCtion  could  not  be  taken  at  that  stnge  and  in 
that  mode,  and  that  a  rule  for  pr^^'bition  must 
consequently  be  discharged.  Xiia  r>iMS, 
38  L.  T.  303. 

e.  Abandoning  TCroeMi  of  Claim. 

The  levying  in  a  county  court  of  a  plaint  for  a 
sum  less  than  20/.,  part  of  a  larger  demand  ex- 
ceeding that  amount,  is  not,  per  se,  an  abandon- 
ment of  the  excess.  Vines  v.  Arnold,  7  D.  Ac  L. 
277  ;  8  C.  B.  632  ;  19  L.  J.,  C.  P.98  ;  14  Jur.350. 
And  see  Avardt  v.  Mfwdes,  ante,  col.  894,  and 
Badger  T.  JfieAolls,  ante,  coL  895. 

"M^ere  a  party  sued  in  a  county  court  to  re- 
cover TtOl.  in  respect  of  a  right  of  act  ion  to  a  greater 
amount,  the  al»indonment  of  the  excess  required 
by  9  and  10  Vict.,  c.  9.>,  s.  63,  might  be  made  at 
any  time  on  or  before  the  hearing  oC  the  cause, 
firovided  it  was  by  some  act  in  court,  JMoaet  t. 
HyW,  2  L.  M.  &  P.  676  I  7  Er.  163 ;  21  L.  J., 
Ex.  4«  :  15  Jut.  1135. 

Where  at  the  hearing  the  excess  was  abandoned, 
and  a  minute  made  by  the  judge  of  the  abandon- 
ment ; — Held,  that  be  hod  jurisdiction,  to  give 
jadgment  and  grant  execution  for  50/.  lb. 

The  abandonment  of  the  excess  above  602.  of 
the  claim  of  a  plaintiff,  in  order  to  give  the  court 
jurisdiction  under  9  &  10  Yict.,  c.  95,  b.  63,  and 
13  ii.  14  Vict.,  c.  61, 8. 1,  must  be  the  act  of  the 
plaintiff  himself  op  some  person  authorised  by 
him,  and  not  the  act  of  the  judge.  Hill  v.  Stvi/t, 
10  Ex.  726  ;  3  C.  L.  R.  724  :  24  L.  J.,  Ex.  137  ; 
1  Jnr,  <N.s.)  167  ;  3  W.  H.  171. 

When  a  judge,  of  faia  own  authority,  and  with- 
out the  consent  of  the  plaintiff,  amended  the  par- 
ticulars, bo  as  Uj  reduce  the  plaintiff's  claim  to 
^Ml.,  and  thus  gave  himself  jurisdiction,  a  pro- 
hibititm  was  issued.  Jb. 

£  Fttyment  on  Aooonnt  beflore  Aotion. 

BalanuofAeconnt.]— The  words  "on  balance 
<rf  account  or  otherwise,"  in  s.  58  of  9  A:  10  Vict., 
c.  &£,  have  reference  to  a  debt  reduced  by  pay- 
ments, or  a  balance  settled,  and  ascertained 
before  action.  Woodhamg  v.  A'ewman,  7  C.  B. 
654 ;  6  D.  &  L.  683 ;  18  h,  ,T  'J,  P.  213 :  13  Jur. 
4S6. 

VOL.  IV. 


The  words  balance  of  account  are  not  limited 
to  cases  where  the  parties  have  met  and  settled 
an  account,  but  include  a  debt  reduced  below 
201.  by  payment  on  account,  and  in  such  case 
where  in  an  action  in  a  superior  court  less  than 
the  sum  of  20?.  is  recovered  by  the  verdict,  the 
plaintiff  is  not  entitled  to  costs.  Turner  v.  Berry, 

1  h.  M.  i:  1'.  744  ;  5  Ex.  858 ;  20  L.  J.,  Ex.  89  ; 
14  Jur.  WJ'J. 

In  an  action  for  a  debt  of  502.,  the  defendant 
pleaded,  as  to  l&t.  I6r.  8^.,  non-joinder  of  a  cre- 
ditor, and  as  to  the  residue,  never  indebted. 
The  defendant  obtained  a  verdict  npon  the  non- 
joinder. As  to  the  residue,  the  plaintiff  proved  a 
debt  forSiJ/.  5«.  9d.,  reduced  by  payments  to  Hi. 
&t.8d.: — Held,  tbat  the  defentUut  was  entitled 
to  a  suggestion  to  deprive  the  pWntifl  of  costs, 
under  9  &  10  Vict,  c.  93,  s.  129.  JTudapeth  v. 
Yarnold,  9  C.  B.  623 ;  19  L.  J.,  C.  P.  321  ;  U 
Jur.  678. 

A  party  who  sued  in  a  superior  court  a  defen- 
dant residing  within  the  jurisdiction  of  a  court  of 
requests  for  a  debt  being  the  balance  of  accouut 
on  a  demand  originally  exceeding  52.,  but  reduced 
below  that  amount  by  payments  before  action, 
was  not  liable  to  costs,  thou{^  he  recovered  leas 
than  40«.  Ji'ltleff  v.  Kirhy,  9  M.  &  W.  636  ;  ID. 
Clf.e.)  916  ;  12  L.  J.,  Ex.  96. 

8.  AcTioBs  OF  Ejectment  and  vob 
Bbcovebt  of  Fbehiseb. 

County  Courts  Act,  1888,  s.  69  and  as.  138—145. 

Test  of  Valae— 9  ft  10  Tiet.  e.  96.]— Under 
8.  122  of  the  9  &  10  Vict.  c.  95,  by  which  the 
landlord  of  any  house,  land  or  other  hereditament 
might,  after  the  interest  of  the  tenant  had 
expired,  enter  a  plaint  in  a  county  court  to 
recover  possession  of  the  premises  where  the 
value  of  the  premises  or  the  rent  payable  in 
respect  of  such  tenancy  did  not  exceed  502,,  the 
court  had  jurisdiction  if  either  the  rent,  no  fine 
having  been  paid,  or  the  annual  value  of  the 
premises,  did  not  exceeil  502.  HarringUm  (^Earl) 
T.  BamMM,  8  Kx.  879 ;  22  L.  J..  Ex.  326 ;  1 
W.  R.  466  ;  S.  C.  and  S.  P.,  2  El.  &  BI.  669  ;  23 
L.  J.,  Q.B.  460  ;  1  W.  R.  470. 

The  judges  of  the  county  courts  had  jurisdiction 
in  all  cases  under  9  10  Vict.  c.  95,  s.  122,  what- 
ever might  be  the  value  of  the  premises,  if  the 
rent  did  not  exceed  502.  per  annum,  and  there 
was  no  fine.   Fearan  v.  Aorvall,  S:  D.  &  L.  44S ; 

2  B.  C.  Rep.  S33  ;  18  L.  J.,  Q.  B.  9  ;  13  Jur.  325. 
By  a  written  agi-cement  the  plaintiff  let  to  the 

defendant  premises  at  a  rent  of  20«.  a  week  pay- 
able OS  demanded ;  four  weeks'  notice  to  quit  from 
any  day  to  be  sufficient.  During  the  continuance 
of  this  tenancy,  the  plaintiff  verbally  agreed  with 
the  defendant  to  accept  liig.  a  week,  which  was 
accordingly  paid,  and,  on  two  occasions,  the  de- 
fendant submitted  to  a  distress  for  that  amount : 
Held,  that  no  new  demise  was  thereby  create<l, 
anil  consequently  the  county  court  had  no  juris- 
diction under  9  &  10  Vict.  c.  95,  s.  122,  the  rent 
being  above  50/.  Crowley  v.  Kirty,  7  Ex.  319; 
21  L.  J.,  Ex.  135. 

 80  ft  81  Tiot.  c.  X42,  s.  11.]— Under  30  k 

31  Viet.  c.  142,  s.  II,  the  test  of  the  jurisdiction  of 
the  county  court  was  the  value  or  rent  as  between 
the  litigant  parties,  and  not  the  value  or  rent  as 
between  the  lessee  and  a  aub-lessee.  Brown  v. 
Cockiiir,,  9  B.  &  S.  503  ;  37  L.  J.,  Q,  B.  250 ;  L.  lU 

3  Q.  B.  672  : 18  L.  T.  660  ;  16  W.  B.  933. 
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Where  a  judge  had  decided  that  the  annual 
value  did  not  exceed  20!.,  and  there  was  evidence 
to  snpport  his  declBion,  the  court  could  not  grant 
s  pronibition.  2b. 

In  ejectment  against  the  occupier  by  the 
assignee  of  a  term  subject  to  a  ground-rent,  ilie 
count;  court  judge  was  of  opinion  that  by  deduct- 
ing the  ground-rent  the  annual  value  of  the  prc- 
miscB  was  raluced  below  201.,  and  therefoi-e  he 
had  jurisdiction  :— Held,  first,  that  the  value  in- 
tended in  s.  llwas  the  marketable  value  of  which 
the  rent  paid  by  the  tenant  to  the  immediate 
landlord  is,  in  the  absence  of  exceptional  circum- 
stances, a  fair  criterion.  JCUtone  v.  Ro$e,  3  B.  & 
S.509;  3eL.J.,Q.  B.6;L.It.4Q.B.4;  igL.T. 
280  ;  17  W.  B.  52. 

Held,  secondly,  that  the  county  court  jndgc 
Having  adopted  an  crroncQua  test  of  value,  the 
court  would  grantprohibition.  lb, 

 Effect  of  Diamiasal  of  Summoni  for  Prohibi- 
tion.]— A  plaintifiE  having  sued  in  a  county  court 
to  recover  possession  of  licrcditamcnte,  the  defen- 
dant apphed  by  summons  to  a  judge  of  the  High 
Court  of  Justice  sitting  at  chambers  for  a  prohi- 
bition, on  the  ground  that  the  annniil  value  was 
greater  than  20/.;  the  judfjc  dismissed  Ihe  sum- 
mons, and  the  defendant  did  not  appeal  from  his 
decision.  At  the  trial  of  the  action  tlic  judge  of 
the  county  court  refused  to  i-cccive  evidence  from 
the  defendant  that  the  hereditaments  were  of 
greater  value  than  20/.  a  year,  and  he  gave  judg- 
ment for  the  plaintiff : — Held,  that  the  decision 
of  the  jiulgtiof  the  county  court  was  right ;  for 
by  the  dismissal  of  tlie  summons  the  value  of  the 
hereditaments  wos  conclusively  ascertained  for 
the  purposcsof  the  action,  which  therefore  must 
beassnmedto  be  within  his  jm'isdiction,  Syaions 
T.  Beet,  1  Ex.  D.  416  ;  25  W.  B.  116. 

Ouster  of  Jnrlidietion  by  Claiu  of  Title.] — 

A  summons  was  taken  out  in  a  county  court 
under  9  &  10  Vict.  c.  93,  s.  122,  by  A.  against  B., 
to  recover  land.  On  application  fora  proliibition 
by  B.,  it  appeared  that  B.  held  as  tenant  to  C, 
in  his  lifetime,  two  farms,  C.  being  leaseholder  of 
one,  and  tenant  in  fee  of  the  otlier.  C.  died ; 
and  A.  produced  a  will  by  which  he  was  devisee 
of  all  C.'a  real  estate,  and  appointed  execator. 

A.  proverl  the  will  and  gave  B.  notice  to  quit. 

B.  Don&  fide  disputed  the  validity  of  the  will : — 
Held,  that  the  resb-iction  contained  in  s.  S8  of 
9  &  10  Vict.  c.  95,  as  to  t^e  jarisdiction  of  the 
county  court  when  title  to  corporeal  heredita- 
ment comes  in  question,  applies  to  proceedings 
under  s.  122.  The  title  to  the  leasehold  could 
not  come  In  question,  inosmucli  as  the  probate 
was  conclusive  that  the  title  to  that  was  in  A., 
but  that  the  title  to  the  freehold  did  come  in 
question  ;  and  a  prohibition  went  as  to  the  free- 
hold farm,  and  was  refused  as  to  the  leasehold. 
Xerkiny.  Xerkin,  3  El.  &  Bl.  399  ;  18  Jur.  813. 

The  jurisdiction  of  the  coxmty  court  under  19 
&  20  Vict.  c.  108,  s.  50,  was  ousted  if  in  proceed- 
ings under  that  section  it  appeared  that  the  party 
in  poBseesion  of  the  premises  disputed  the  exist- 
ence of  any  tenant^  and  bon&fide  claimed  to  be  the 
owner.  Pearsm  v,  Olaxebrooh,  37  L.  Ex.  16; 
L.  R.  3  Ex.  27 ;  17  L.  T.  260. 

In  a  plaint  in  a  county  court  for  the  recovery 
of  premises  by  a  landlord  against  his  tenant,  the 
court  is  not  necessarily  deprived  of  its  jurisdic- 
tioa  by  the  judge  being  satisfied  from  the  evi- 
dence that  Uiere  is  a  bonft  fide  claim  tA  title  to 
the  premises  by  a  third  person,  who  has  not  only 


given  notice  to  his  tenant  not  to  pay  rent,  but 
who  has  succcctled  in  obtaining  possession  from 
him.  It  is  tJie  duty  of  the  judge,  before  he  de- 
clines to  try  such  cause,  to  ascertain  whether  the 
person  so  claimiiig  title  has  obtained  possession 
under  circumstances  which  would  amount  to  an 
eviction  by  title  paramount ;  for  if  the  tenant 
voluntarily  gave  up  possession,  the  cause  conid 
liave  been  tried  without  the  judge  having  to  de- 
termine any  tjucstion  of  title.  Emery  v.  ISarHtttr 
4  C.  B.  (N.S.)  423  ;  27  L.  J.,  C.  P.  216 ;  4  Jar, 
(N.8.)  634 ;  6  W.  E.  634. 

A.  was  let  into  possession  of  premises  as  tenant 
to  B.,  and  paid  him  rent,  C.  claiming  title.  A. 
gave  up  possession  to  him  in  consideration  of  a 
sum  for  crops.  In  an  action  in  a  county  court  by 

B.  against  A.  to  recover  arrears  of  rent,  and  also 
possession  of  the  premises : — Held,  that  whether 

C.  's  title  could  be  set  up  or  not,  depended  upon 
whether  A.  had  been  evicted  by  title  para- 
mount, or  had  voluntarily  yielded  up  possession. 


Belation  of  Landlord  and  Tenant]  —  The 

9  ac  10  Vict.  c.  95,  s.  122,  only  applies  where  the 
relation  of  landlord  and  tenant  exists ;  and 
therefore  a  mortgajjee  cannot  recover  possession 
under  that  seption  from  a  person  who  has  entered 
into  tlie  occupation  as  tenant  of  the  mortgagor 
subsequently  to  the  mortgage  and  has  not 
become  tenant  to  the  mortgagee.  Jonet  v.  Oioen, 
5  U.  ft  L.  669 ;  18  L.  J.,  Q.  B.  8  ;  13  Jur.  261. 

By  an  agreement  in  writing,  It.  sold  a  house  to 
S,  for  150Z, ;  the  bouse  was  to  be  conveyed  upon 
the  payment  of  that  sum  ;  but  in  the  meantime, 
and  until  the  payment,  a  weekly  rent  was  re- 
served. S.  afterwards  married  tbe  defendant. 
The  purchase  money  was  satisfied,  and  B.  died. 
The  executors  then  proceeded  In  the  coun^ 
court  against  the  defendant  to  recover  possession 
of  the  house  : — Held,  that  the  relation  of  land- 
lord and  tenant  did  not  exist.  Banha  v.  Rchheckt 
2  L.  U.  &  F.  463  ;  20  L.  J.,  Q.  B.  476  ;  15  Jar. 
f.57. 

In  1S57  a  defendant  was  entitled  to  5007.  with 
interest,  charged  on  Whiteacre,  belonging  to  A., 
and  it  was  verbally  arranged  that  the  defendant 
should  rent  Blackacre  from  A.,  and  deduct  the 
interest  of  the  600Z.  from  the  rent.  In  1858  A. 
conveyed  the  reversion  of  Blackacre  to  the  plain- 
tiff:—  Held,  that  the  defendant  was  a  mere 
tenant  of  Blackacre,  and  that  the  plaintiff  could 
determine  the  tenancy  by  notice  merely,  and 
recover  possession.   Jonet  v.  Tliomag,  4  L.T.  210. 

Determination  of  Tenancy— Legal  Votioe  to 

Quit.] — The  judge  of  a  county  court  has  juris- 
diction to  inquire  whether  the  tenancy  has  been 
determined  by  legal  notice  to  quit,  and  his 
decision  on  that  fact  is  conclusive,  and  cannot 
be  questioned  on  a  motion  for  a  prohibition,  and 
the  jurisdiction  of  the  county  court  is  not  ousted 
by  the  tenant  appearing  and  showing  cause. 
Fearon  v.  Notoall,  5  D.  &  L.  439,  446 ;  17  L.  J., 
Q.  B.  161 ;  18  L.  J.,  Q.  B.  9. 

Tbe  plaintiff  let  to  the  defendant  a  home  for 
three  years  at  a  rent  of  81.  6f.  Zd.  a  month,  pay- 
able monthly ;  the  agreement  of  tenancy  con- 
tained a  power  of  re-entry  on  non-payment  of 
any  part  o£  the  rent  for  twenty-one  days  after 
the  day  of  payment,  or  in  case  of  the  breach  or 
non-performance  of  any  of  the  conditions  in  the 
agreonent.  A  month's  rent  having  been  in 
arrear  for  more  than  twenty-one  days,  tbe 
plaintiff  gave  the  defendant  ngtice  to  quit  st 
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the  end  of  the  next  month  o£  the  term,  nllc^ing 
as  brcnchw  non-payment  of  rent  and  a  breach 
of  a  condition  in  the  agreement : — Held,  that 
a  "Icfml  notice  to  quit"  within  the  meaning  of 
19  &  20  Vict.  c.  lOS,  s.  50,  must  be  taken  to  mean 
the  notice  to  quit  required  by  hiw  and  not  one 
dcpecdins  on  the  express  stipulation  of  the 
parties  ;  that  the  tenancy  hat^l  not,  therefore, 
Dcca  determined  within  the  meaning  of  the 
section,  and  that  an  action  to  recover  ims.-i  ssion 
of  the  premises  could  not  he  brouglit  in  the 
connty  court.  Friend  v.  Shaw,  57  L.  J,.  Q.  B. 
225  ;  20  Q.  B.  D.  374  ;  58  L.  T.  89  ;  3d  W.  K. 
236  ;  53  J.  T.  438. 

Pendency  of  otiier  Proeeediugi.]— The  fact 
of  the  peodcncy  of  an  action  of  ejectment  is  not 
a  bar  to  the  plaintiff  proceeding  in  a  county 

court  for  the  recovery  of  pos.'ies.sion  of  tlie  same 
tenements.  Williaingon  v.  Bistill,  7  H.  A:  X. 
391 ;  31  L.  J.,  Ex.  131 ;  8  Jut.  (HA)  42  ;  5  L.  T. 
S21 ;  10  W.  B.  109. 

Warrant  of  Fosseisiou— Where  AvailablD.]— 
Although  the  plaintiff  and  the  defendant  both 
reside  within  the  jurisdictioa  of  a  county  court, 
if  property  sought  to  be  rccovere<l  is  situate 
without  the  jurisdiction,  a  warrant  of  possession 
cannot  be  executed.  Ellis  v.  Peacliey,  5  D.  &  L. 
675  ;  U  L.  J.,  Q.  B.  137  ;  13  Jur.  564. 

—  Evidence  of  Title.]— A  warrant  of  poa- 
seasion  olMained  under  19  &  20  Vict.  c.  108,  s.  60, 
1^  a  landlord  proceeding  in  the  county  court 
against  his  tenant,  but  not  against  the  person 
acttially  in  possession,  ia  not  conclusive  against 
the  latter,  who  may,  notwithstanding  the 
warrant,  bring  an  action  of  trespass  against 
the  landlord,  if  the  landlord  had  not  in  fact  a 
iif[ht  to  the  possesBion  of  the  premises.  Tcr 
Cbannell,  B.,  and  Figott,  B. ;  contra  by  Martin, 
B.  Uvdaon  or  Jlodgon  v.  Walker,  41  L.  J.,  Ex. 
Bl  ;  L.  R.  7  Ex.  55  ;  25  L.  T.  937 ;  20  \V.  R.  489. 

A  county  court  order  for  giving  up  possession 
of  premises,  ma<Ie  against  a  person  holding  under 
the  tenant,  is  not  conclusive  evidence  of  title  in 
a  Bobseqaent  action  against  him  for  mesne 

?roflts.    CkmpbeU  v.  Loader,  8  H.  ft  C.  620  ;  34 
k  J.,  Ex.  60 ;  11  Jnr.  (N.S.)  SS6  ;  11  L.  T.  608  ; 
18  W.  B.  348. 

4.  Actions  im  wbioh  Ttclb  is  in  Questiok. 

County  Courts  Act,  1888,  s.  60. 

Question,  how  raised.]— A  mere  statement  of 
the  party  claiming,  unsupported  by  other  evi- 
dence, is  not  sufficient  to  oust  the  court  of  its 
jurisdiction.  lAlley  v.  Ilarreij,  5  D.  ft  L.  648  ; 
2  B.  C.  Kep.  312 ;  17  L.  J.,  Q.  B.  357 ;  12  Jur. 
1026. 

Doty  of  Indge.] — Where  a  question  is  raised 
incidentally  before  the  judge  of  a  county  court, 
on  the  trial  of  an  action  over  which  he  has  origi- 
zially  jurisdiction,  under  the  9  10  Vict.  c.  95, 
0.  63,  whether  title  to  land  is  in  dispute  between 
the  parties,  the  judge  has  jurisdiction  to  in- 
quire and  decide  whetlxer  title  really  is  in  dis- 
pute, but  bis  decision  is  not  final ;  and  if  he 
decides  that  title  did  not  come  in  dispute,  and 
the  superior  court  is  satisfied  that  title  did  come 
in  dispute,  a  prohibiton  will  issue  against  him. 
Thomjiion  v.  Ingham,  14  Q.  B.  710;  19  L.  J.,  Q.  B. 
189;  14  Jur.  429. 


1  Claim  in  Oood  Paith.]— To  oust  the  jurisdiction 
j  of  a  county  court  the  claim  set  up  must  be  a  bon& 
I  fide  one,  and  the  right  one  which  can  exist  in  point 
1  of  law.   Lloyd  v.  Junrt,  6  C.  B.  81  ;  5  D.  ft  L. 

784  ;  17  L.  J.,  C.  P.  206  ;  12  Jur.  657. 
The  proviso  in  the  58th  section  of  the  9  &  10 
I  Vict.  c.  93,  deprives  the  county  court  of  juris- 
I  diction  in  all  cases  where  the  title  to  real  estate 

is  the  matter  in  question,  however  fraudident  or 
I  malfi  flde  the  claim  of  either  party  may  be. 
'  Marth  T.  Jteweg,  17  Jnr.  558. 

Claim  material  to  Issue. ]— The  court  will  not 
grant  a  prohibition  to  restrain  a  judge  from  pro- 
ceeding in  a  plaint  where  evidence  respecting 
title  to  land  is  given,  unless  such  question  of 
title  is  material  to  the  decision  of  the  case. 
Morton  T.  Orand  Junction  Caml  Gf.,  6  W.  R. 
543. 

Landlord  and  Tenant.] — A  tenant,  sued  for  use 
and  occupation  of  uremises  by  the  landlord  of 
whom  he  took  theoi  on  lease,  is  at  liberty 
to  show  that  the  luiter's  title  expired  during  the 
tenancy,  even  though  the  tenant  continued  to 
enjoy  or  occupy  the  premises  for  the  whole 
term,  without  being  subjected  to  any  eviction 
from  the  real  owner  ;  and  if  the  tenant  set.s  up 
such  a  defence  when  so  sued  in  a  county  court, 
that  court  has  no  longer  any  jurisdiction  ta 
decide  the  cause,  as  title  to  land  has  come  in 
question.  Mountney  v.  CblVter,  1  El.  ft  BL  630  ; 
22  L.  J.,  Q.  E.  124  ;  17  Jur.  503  ;  1  W.  R.  179. 

A  party  sued  in  a  county  court  for  rent  and 
double  value  cannot  oust  the  court  of  jurisdic- 
tion, by  alleging  title  to  the  premises  in  himself, 
if  it  is  proved  that  he  has  admitted  hiuiself  ta 
have  men  t«uuit  to  the  plaintiff  at  the  times 
when  the  rent  accrued,  and  from  which  the 
holding  over  commence<l.  Wiekham  v.  Zee,  12 
Q.  B.  521  ;  18  L.  J.,  Q.  B.  21  ;  12  Jur.  628. 

On  the  trial  of  a  plaint  for  a  trespass  committed 
by  breaking  the  doors  of  certain  rooms  in  a  cottage 
of  the  plaintiff,  his  case  was,  that  he  had  let  to  the 
defendant  a  portion  only  of  the  cottage,  and  had 
reserved  to  himself  the  rooms  in  which  the  tres- 
pass was  committed.  The  defendant's  case  was, 
that  the  plaintiff  had  let  him  the  whole  of  the 
cottage  : — Held,  that  title  to  an  incorporeal  here- 
ditament was  in  dispute,  and  that  the  county 
coiut  had  no  jurisdiction.  Cheio  v.  Holroud.  8 
Ex.  249 ;  22  Xi.  J.,  Ex.  95  ;  1  W.  R  68. 

TroBpasB.] — A  plea  of  not  possessed,  to  an 
action  of  trespass  qnare  claustmi  fregit,  takes 

case  out  of  the  jurisdiction  of  the  county  comls. 
Timotlnj  v.  Farmer,  7  C.  B.  814. 

But  not  imlcss  a  question  of  title  in  fact  comes 
in  question.  Zatkam  v.  Soedding,  2  L.,  M.  ft  P. 
378  ;  17  Q.  B.  440  ;  20  L.  J.,  Q.  B.  302  ;  16  Jur. 
576. 

A  summons  bad  been  served  to  answer  a  plaint 
in  the  nature  of  an  action  on  the  case,  for  an  in- 
jury to  the  plaintiff's  rcvei-sionary  interest  in 
land.  The  injury  complained  of,  as  set  forth  in 
the  parttculara,  was  the  removal  of  a  boundary 
fence  between  the  binds  of  the  plaintiff  and  the 
defendant,  cutting  down  trees,  ice,  and  the  erec- 
tion of  a  new  fence  in  such  a  manner  as  to 
make  it  appear  that  a  portion  of  the  plaintiff's 
land  belonged  to  the  defendant : — Held,  that  the 
defendant,  upon  showing  that  the  title  to  land 
was  bon:\  tide  in  dispute,  was  cntitlc<l  to  a  pro- 
hibition, and  that  he  was  not  bound  to  wait  till 
the  county  court  had  proceeded  to  hctr  the  case. 
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&toell  T.  Joncf,  1  Ij.  M.  &  P.  525 ;  19  L.  Q.  B. 
372 ;  15  Jur.  158. 

FalH  bnpiiKnuiMnt.]— A.  was  foand  taking 
sand  from  premises  in  the  occupation  ol  B. 
(under  a  lease),  and  was  given  into  cuatody  by- 
It.  oa  a  chat^  of  stealing  it.  On  appearing 
Iwfore  a  magistrate,  A.  denying  that  B.  liad  any 
right  to  the  land,  the  charge  was  dismissed,  as 
involving  a  question  of  title.  A.  afterwards 
sued  B.  in  a  county  court  for  false  imprison- 
ment. A  prohibition  having  issued,  the  court 
set  it  aside,  on  the  ground  that  uo  question  of 
tiUc  could  arise  on  the  hearing.  Ecertjield  v. 
Xemman,  4  C.  B.  (N.8.)  418. 

Beplarin.] — If  a  pica  asserting  a  title  to  the 
frcoltold  be  pleaded  in  a  county  court,  the  court 
is  immediately  ousted  of  ita  jurisdiction,  and 
fhould  not  proceed.  Therefore,  where  the  defen- 
dant in  replevin  made  co^izance  for  the  taking 
of  cattle,  that  the  pLice  in  which  they  were 
taivcn  was  the  freehold  of  a  corporation,  and  that 
he,  as  the  bailiff  of  the  corporation,  took  them 
damage  feasant,  to  which  the  plaintiff  pleaded 
that  the  ilcfcndant  wns  not  such  bailiff,  and  did 
not  take  them  as  such  bailiff,  on  which  issue  was 
joined ;  after  verdict  and  judgment  for  the 
plaintiff  In  the  county  court,  it  was  held  that 
such  judgment  was  erroneous.  Tennitteood  v. 
Pattiton,  S  C.  B.  243  ;  15  L.  J.,  C.  F.  231 ;  10 
Jar.  572. 

 Jnriidiation  notwlthttanding  Titl*.]  — 

Where  an  action  of  replevin  is  commenced  in 
a  county  court,  and  the  defomlaut  docs  not  take 
8tc|>3  to  remove  it  under  IW  k,  20  Vict.  c.  108, 
8.  ti7,  the  county  court  has  power  to  tiy  the 
action  notwithstandiTig  title  to  an  incorporeal 
hereditament  comes  in  question,  the  9  &  10  Vict, 
c.  95,  s.  58,  not  applying  to  an  action  of  replevin. 
Ihrdlutm  v.  Ak^rt,  4  B.  &  S.  578 ;  33  L.  J., 
Q.  B.  67  ;  9  L.  T.  478 ;  12  W.  R.  201.  And  tee 
post,  coL  915. 

LiabiliQrinBeapectofOwiicrihip.J^Thcll  & 

12  Vict.  c.  123,  8.  3,  which  directs  that  the 
amount  paid  for  carrying  into  force  an  order  of 
justices  under  that  statute  to  abate  a  nuisance 
may  be  recovered  from  the  owner  of  the  premises 
where  the  nuisauce  existed,  either  in  the  county 
court  or  by  proceeding  before  two  justices,  givea 
those  tribunals  excliiaivc  jurisilictioii,  and  there- 
fore the  county  court  has  juris<iiction  in  such 
case,  although  title  to  land  comes  in  issue. 
Hertford  Union  v.  Kimpton,  11  Ex.  295  ;  25 
L.J.,  M.  C.41;  3W.  It.  r.21. 

Where  a  party  is  charged  in  a  county  court 
with  a  liability  arising  from  his  being  owner  o£ 
land,  and  he  disclaims  being  the  owner  o£  that 
land,  this  raises  a  question  of  title,  Bi^g.  v. 
Harden,  2  EL  &  Bh  18y  ;  22  L.  J.,  Q.  B.  299  ;  17 
Jur.  804. 

Hereditamentf — LeoMluM  Property.]  —  By 

the  Uoonty  Courts  Act,  1888,  s.  56,  except  aa  in 
this  act  provided,  the  court  shall  not  have  cogni- 
zance of  any  action  "  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments  shall  he 
in  question"  ;  and  by  s.  60  jurisdictioa  is  given 
to  try  such  actions  where  Beither  the  value  of  the 
hereditaments  in  dispute,  nor  the  rent  thereof, 
shall  exceed  60/,  by  tlie  year.  Where  the  defen- 
dant disputed  the  pUiintiffii'  title  to  bouses  held 


by  them  under  leases  for  years,  and  exceeding 
the  specified  yearly  value : — Held,  that  the  title 
to  "  hereditaments  "  was  in  question  within  the 
meaning  of  s,  56,  and  therefore  that  the  coouty 
court  1^  no  jurisdiction  to  try  the  action. 
TomJein*  v.  Jone*,  58  L.  J.,  Q,  B,  222  ;  22  Q.  B.  D. 
599  ;  60  L.  T.  939 ;  37  W.  K.  328— C.  A. 

Xaaemant.]— The  plaintiff  sued  in  the  Hi^ 

Court  for  damage  to  his  reversion  by  reason  of 
the  defendant's  interference  with  the  flow  of 
water  through  a  pipe  under  the  defendant's  land 
to  which  the  plaintiff  claimed  to  be  entitled  in 
respect  of  his  premises.  The  defendant,  by  hit 
defence,  reused  to  admit  the  plaintiff's  titie  to 
the  easrancnt  claimed,  pleaded  leave  and  licmce 
from  the  plaintiff's  tenant,  and,  while  denying 
liability,  brought  iO».  into  court.  The  plaiatifi 
took  the  iO».  out  of  court  in  satisfaction  of  his 
claim.  The  yearly  value  of  the  premises  in 
respect  of  which  the  easement  was  clauued 
exceeded  50Z. : — Held,  that  tiie  action  conld  not 
have  been  commenced  in  the  county  conrt, 
because  a  question  of  title  to  a  hereditament 
arose  which  the  countv  court  had  no  jurisdiction 
to  try.  llvworth  v.  Sutdiffe,M  L.  J.,  Q.  B,  729; 
ri895]2Q.B.  358;  14  It.732  ;  73L.T.277;44 
W.  fi.  33  ;  59  J.  P.  678. 

 Vter  by  Fnlilie  of  Va^gabla  Water.]— 

In  an  action  in  a  county  court  for  damage  done 
to  the  plaintiff's  oyster-bed  by  the  defendant's 
barge,  the  plaintiff  gave  evidence  of  fonrtccn 
years'  possession  of  tlie  oyster-bed.  The  dcfcn- 
(Uint,  prior  to  the  hearing,  gave  notice  to  the 
plaintiff  to  produce  his  docum^ta  of  title,  and 
at  the  hearing  cross-examined  him  as  to  bis  title, 
but  tendered  no  evidence  in  contradiction  of  it 
ITie  value  of  the  oyster-bed  exceeded  50/.  \tf  the 
year  : — Held,  on  application  for  prohibition,  that 
no  question  of  title  to  hereditaments,  within  the 
meaning  of  s,  56  of  the  County  Courts  Act,  1838, 
arose,  and  that  the  word  **  easement"  in  s.  60  itf 
the  same  act  applies  only  to  an  easement  over  a 
servient  tenement  in  respect  of  a  dominant  tene- 
ment, and  (Iocs  not  apply  to  the  user  of  a 
navigable  water  by  the  public ;  and  that  the 
county  court  judge,  therefore,  had  jurisdiction  to 
entertain  the  action.  Hawkint  v.  JiHtter,  61 
L.  J.,  Q.  B.  146  ;  [1892]  1  Q.  B.  668 ;  40  W.  fi. 
238. 

Choroh  Bates.]— By  a  local  act  of  pu-liameat 

for  rebuilding  a  church,  trustees  were  employed 
to  levy  rates  upon  all  houses  in  the  parish,  one 
half  to  be  paid  by  the  landlord  and  the  otbv 
half  by  the  tenant ;  the  tenants  to  pay  the  whole 
rate  in  the  first  instance,  and  to  deiluct  a 
moiety  out  o£  the  rent,  and  the  landlord  to 
allow  of  Sacb  deduction  accordingly,  notwith- 
standing apy  agreement  to  the  contrary.  After 
the  passing  of  this  act  a  lease  was  granted  in  the 
parish  to  a  tenant  who  covenanWd  to  pay  all 
parliamentary  and  other  taxes  and  rates.  The 
tenant  paid  the  fidl  rent  and  the  rate,  but  the 
landlord  refused  to  deduct  a  moiety  of  it  from 
the  plaintiff,  on  the  ground  that  the  act  only 
applied  to  agreements  in  existence  at  the  time  it 
was  pasMKl.  The  tenant  having  sued  the  land- 
lord in  a  county  court  for  a  moiety  of  the  amount 
so  piud  for  rates  ^— Held,  that  as  no  qncstion  was 
raised  as  to  the  title  to  any  corporeal  or  incorpo- 
real hereditaments,  there  was  no  ground  for  a 
writ  of  prohibition.  Owynney.  Knight,  1  Ex. 
802  ;  17  L.  J.,  Ex.  168 ;  12  Jur.  101. 
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Paving  BatM.] — Paving  rates  assessed  under 
the  aathority  of  an  act  of  parliament  are  not  in- 
corporeal hereditaments,  and  may  therefore  be 
sued  for  in  a  county  court,  Baddeley  v.  Denton, 
7  D.  &  L.  210  ;  4  Ei.  504  }  19  L.  J.,  Ex.  44. 

Ciutom.] — The  connty  courts  are  not  precluded 
frcun  trying  a  <li«>ated  custom.  Davit  v.  Waltm, 
fl  Ex.  153 ;  22  L.  J.,  Ex.  25  ;  16  Jur.  954  ;  1 
W.  IL8. 

Therefore  they  have  power  to  try  a  custom 
for  the  occupier  of  a  wharf  on  a  public  navi- 
gable river  to  cause  vessels  coming  to  his  wharf 
to  unload  to  overlap  the  adjoining  wharf  of 
another.  lb. 

In  an  action  in  a  county  court  for  fishing  in  the 
plaintiff's  river,  the  defendant  set  up  a  custom  for 
all  the  inhabitants  of  the  town  to  fish  in  such 
river,  and  claimed  the  privilege  to  himself,  as 
such  inhabitant,  ns  a  defence  to  the  action  : — 
Held,  that  the  custom  being  bad,  as  a  profit  & 
prendre,  the  jurisdiction  of  the  county  court 
could  not  be  excluded  by  setting  it  up.  Lloyd 
V.  Jonet,  5  D.  t  L.  784;  6  C.  B.  81  j  17  L.  J., 
C.  P.  206  ;  12  Jur.  657. 

Held,  also,  that  the  right  claimed  was  not  on 
hereditament ;  and  therefore  not  within  the  pro- 
-viso  to  s.  58  of  9  &  10  Vict-  c.  68,  ousting  the 
conn^  court  u£  its  jurisdiction.  Ih. 

Office.] — A  plaintlS  sned  in  a  county  court,  as 
chapel  clerk  (K  a  parochial  chapelry,  for  arrears 
of  an  ancient  customary  yearly  sum  due  from 
each  inhabitant  householder  of  the  chapelry. 
The  defendant  disputed  the  title  of  the  plaintiff 
to  the  office  of  chapel  clerk,  anei  also  his  right  to 
the  customary  payment : — Held,  that  the  title 
to  an  incorporeal  hereditament  was  in  question, 
and  therefore  the  county  court  had  not  jurisdic- 
tion. Stepheiuen  v.  Jiaine,  2  Eh  &  Bh  744 ;  2 
C.  L.  R.  2S4;  23  L.  J.,  Q.  B.  63 ;  18  Jnr.  176;  2 
W.  B.  77. 

If  the  question  of  title  to  an  ofSce  is  not  raised 
on  the  hearing  of  a  plaint,  but  the  party  is  taken 
to  be  duly  appointed,  the  court  will  not  after- 
wartls  grant  a  writ  of  prohibition.  SteTcnion  t. 
Stickle,  13  Jur.  1103. 

iailway  ToUi.] — In  a  plaint  in  a  county  court 
against  a  railway  company  to  recover  damages 
for  expense  and  loss  of  time  sustained  by  a  party, 
in  consequence  of  the  improper  omission  of  the 
company  to  conv^  goods  on  tiieir  line,  a  question 
was  raised  as  to  the  right  of  the  company  to 
charge  toll  for  empty  waggons  : — Held,  tliat  the 
title  to  toll  did  not  thereby  come  in  question 
within  the  meaning  of  the  proviso  in  9  &  10  Vict, 
c  95,  s.  68.  Iluttt  V.  6.  JV.  Ry.,  10  C.  B.  900. 
8.  P.  and&  C,  2  L.,  H.  &  P.  268  ;  20  L.  J- a  B. 
349  ;  15  Jnr.  400. 

Harbour  Dust.] — In  a  plaint  in  a  county  court 
against  a  collector  of  the  trustees  of  Kamsgatc 
Harbour  to  recover  back  a  sum  paid  ns  a  duty 
imposed  by  statute  on  ve&sels  passing  within 
certain  limits,  the  question  was  raised  as  to  the 
right  of  the  trustees  to  take  a  Eccon<I  rate  or  duty 
for  vessels  repassing  as  well  as  passing  : — Held, 
that  the  title  to  toll  thereby  came  in  question. 
Adey  v.  Trinity  Home  Deputy  Matter,  22  I*  J., 
Q.  B.  3 ;  17  Jur.  489  ;  1  W.  K.  53.  8.  (?.,  nom. 
Keg.  V.  Ecerett,  1  El.  &  Bl.  273. 

Annul  Talne— Par^-wall.]— The  plaintiff 
was  the  leasee  of  certain  premises  at  an  annual 


rental  of  SG?.,  indudinj:  a  party-wall  which  sepa- 
rated his  house  from  that  of  the  defendant,  who 
denied  the  plaintiffs  title  to  the  wall,  and  com- 
mitted a  trespass  upon  it : — Held,  that  inasmuch 
as  the  only  portion  of  the  premises  the  title  to 
which  was  in  dispute  was  under  the  annnal 
value  of  '2.01.,  the  county  court  had  jurisdiction 
to  try  tlie  action.  Stolmrthy  Powell,  5S  L.  J., 
Q.  B.  228  ;  54  L.  T.  795. 

  Arrears  of  Rent-charge.] — A  county 

court  has  jurisdiction  within  s.  60  of  the  County 
Conrts  Act,  1888,  to  try  an  action  for  recovery 
of  arrears  of  a  rent-«harge  of  i  01.  a  year  issuing 
out  of  land  the  value  whereof  exceeds  ROL  by  the 
year,  inasmuch  as  in  such  actitm  the  title  to  the 
rent-chai^e  is  in  question,  and  not  the  title  to 
the  land  out  of  which  it  issnes,  and  tlierefore  the 
value  of  the  heroditamentji  in  dispute  does  not 
exceed  the  sum  of  50?.  by  the  year,  fiaiuano  v. 
Bradley,  65  L.  J.,  Q.  E.  479;  [1896]  1  Q.  B. 
616 ;  74  L.  T.  553  ;  44  W.  B.  576. 

Practioe — ^KonBuit— Coit».] — Tn  a  plaint  in  a 
county  court,  when  on  the  hearing  it  appears 
that  title  to  land  is  dispute!,  the  judge  has  no 
power  to  nonsuit  the  )>]aintiff,  and  before  the 
County  Courts  Act,  1867,  s.  14,  he  had  no  power 
to  award  costs  against  him.  Lawfttrd  t.  Part- 
ridge, 1  H.  &  X.  621 ;  26  L.  J.,  Ex.  147  ;  8  Jar. 
(N.S.)  271  i  5  W.  R.  393. 

G.  In  Equity  Mattbbs.  1 

County  Courts  Act,  1888,  as.  67,  76. 

Administralion.J  —  The  county  courts  have 
power,  under  the  County  Couria  Equitable 
Jurisdiction  Act  (1865,  28  ic  29  Vict  c.  99),  to 
entertain  administration  suits  instituted  by  the 
assignees  and  representatives  of  next  of  kin,  and 
of  the  other  classes  of  persons  specified  in  s.  1, 
8ub-B.  1,  of  that  act.  Tumer  v.  JtMnoldton,  42 
L.  J.,  Ch.  510  ;  L.  R.  16  Eq.  37  :  88  li.  T.  330  ; 
21  W.  K.  558. 

 OrdcT  within  Bheratlon  of  Judge.]— A 

person  interested  in  the  estate  of  a  deceased 
person  is  not  entitleil  as  of  right  to  an  adminis- 
tration order  in  a  county  court,  the  combined 
effect  of  Ord.  VI.  r.  6.  and  Ord.  XXII.  r.  11,  of 
the  County  Court  Rules,  1886,  being  to  place  the 
granting  of  such  order  within  the  discretion  of 
the  county  court  judge.  Peartm  v.  Pearsm,  66 
L.  T.  445. 

 Prooeedingf ,  where  taken — Ketropolitan 

District.]— Section  75,  sub-s.  3,  of  the  County 
Courts  Act,  1888,  which  provides  that  proceedings 
for  the  administration  of  the  assets  of  a  deceased 
person  are  to  be  taken  in  the  court  within  the 
district  of  which  the  deceased  had  his  last  place 
of  abode  in  England,  or  in  which  the  executors 
or  a^lministrators,  or  anyone  of  them,  have  their 
or  his  place  of  abode,  docs  not  apply  to  the 
metropolitan  county  court  districts  named  in 
8.  84  of  that  act.  Where  therefore  the  plaintiff 
in  such  proceedings  dwells  or  carries  on  business 
in  any  of  such  districts,  and  the  defendant  dwells 
or  carries  on  business  in  any  other  of  such 
(h'stricts,  the  proceedings  may  be  taken  in  the 
court  within  the  district  of  which  either  the 
plaintiff  or  tiie  defendant  dwells  or  carries  on 
business.  Itm.  v.  SU»emthury  Ctmnty  Ontrt 
Jv^e,  24  Q.  B.  D.  309 ;  62  L.  T.  286  ;  3S  W.  B. 
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 Fnetiee— statement  of  Value  of  Eatate.] 

— An  administration  plaint  need  not  contain 
a  specific  Btatement  that  the  estate  to  be 
ailministered  does  not  exceed  in  amount  or 
Talue  5001.  Clwetewright  t.  Thom,  38  L.  J.,  Ch. 
616;  20I..T.  1&2. 

—  TnuufiST  Then  Batate  exeeedi  6002.]— 

A  plaint  was  instituted  in  the  county  court  for 
the  administration  of  the  estate  of  a  testator, 
alleging  (as  the  plaintiff  then  believed  to  be  the 
fact)  that  the  estate  was  worth  lees  than 
Previouflly  to  the  hearing,  notice  was  given  by 
the  defendant  to  the  plaintiff  that  the  estate  was 
worth  more  than  600/.,  and  at  the  hearing  this 
was  proved  to  be  the  case.  The  jndge  made  an 
order  transferring  the  suit  to  the  Court  of 
Chancery  : — Held,  that  he  was  right  in  bo  doing. 
Sirlu  T.  SUverwood,  41  L.  Cb.  638  ;  L.  R.  H 
Eq.  101 ;  27  L.  T.  18. 

 Stayuig  Proeeedingi  in  High  Coort.]— 

Since  the  Judicature  Act,  1873,  a  county  court 
before  which  an  administration  suit  is  pending 
has  no  power  to  stay  proceedings  in  the  Higii 
Court,  in  respect  of  claims  provable  in  the 
'HdnuuiBtration  suit.  Cobbold  v.  Pr§ke,  49  L.  J., 
Ex.  8 ;  4  Ex.  D.  316  ;  28  W.  R.  359  ;  cp.  AlUou, 
In  rv,  47  L.  J.,  Ch.  755  ;  8  Ch.  D.  4  ;  38  I4.  T. 
304 ;  26  W.  B.  450. 

 Kettraining  Creditor'i  Action.]  —  Not- 
withstanding that,  by  Ord.  1,  r.  8.  of  the  County 
Coart  Orders  in  Equity,  18fi5,a  decree  cannot  be 
made  till  a  month  after  the  plaint  has  been  filed, 
a  county  court  judge  has  not  jurisdiction  under 
Ord.  XII.  r.  1,  of  the  County  Court  Oniera  in 
Equity,  1865,  in  a  cretlitor's  administration  suit, 
before  decree,  or  on  an  ex  i)arte  application,  to 
restrain  a  creditor'saclion  commenciid  previously 
to  the  institution  of  the  suit.  Noket  v.  Ga^dy, 
43  L.  J.,  Ch.  276  ;  L.  E.  17  Eq.  2S)7  ;  29  L.  T. 
828  J  22  W.  B.  293. 

  Action  for  Legacy  —  Besiduary  Ba- 

qneit.] — A  residuary  b^\iest  is  a  legacy  with- 
in 9  4: 10  Vict.  c.  1)5,  s.  65.  Pvart  v.  ^yilsoH,2 
L.  U.  &  F.  615  ;  6  £z.  833  ;  20  U  J.,  Ex.  881 ; 
>15  Jot.  932. 

 Beqneit  payfthle  through  Traetee.]— A 

■beqaest  of  money  may  be  a  legacy  within  the 
.meaning  of  the  section,  although  payable  through 
Ibc  intervention  of  a  trustee.  lb. 

 Tmit  fior  InveetDunt.]  —  But  a  be- 
quest of  money  in  trust  to  invest  the  same 
during  the  minority  of  an  infant,  and  pay  it  to 
him  when  of  age,  with  power  to  apply  it  towards 
his  education  and  advancement,  is  not.  Phillip* 
V.  Hewiton,  11  Ex.  699 ;  25  L.  J.,  Ex.  133 ;  4 
W.  B.  293. 

Where  property  was  left  in  trust  to  invest  in 
government  securities,  to  pay  the  dividends  to 
the  widow  during  her  life,  and  after  her  death 
to  dispose  of  the  estate  in  a  certain  way,  paying 
certain  legacies,  and  then  with  a  bc<)UCBL  of  a 
certain  sum  to  be  divided  equally  among  tbc 
taax  children  of  a  certain  party : — Held,  in  a 
plaint  one  of  them  for  his  share,  that  this  was 
so  far  a  matter  of  trust  that  it  was  not  a  0t 
subject  for  a  county  court,  the  widow  not  being 
shown  to  be  dead.    Peard  v.  lline,  10  W.  K.  45. 

—  SerastaTit.]  —  Where  a  plaint  is 


brought  for  a  legacy,  and  the  executor  shows 
that  he  lias  paid  for  the  testator's  debts  exceed- 
ing the  amount  of  Ibe  assets,  and  the  plaintiS 
contends  that  the  executor  has  been  guilty  of  a 
devastavit,  and  on  that  accoimt  seeks  to  charge 
him  with  assets,  the  county  court  judge  has 
jurisdiction  to  tiy  the  question  of  the  devastavit 
Winch  V.  Wlneh,  13  C.  B.  128 ;  22  L.  J.,  C.  P.  104; 
17  Jut.  88  ;  1  W.  R.  131. 

An  action  in  a  county  court,  by  a  legatee,  to 
recover  a  legacy  under  501.,  will  be  stayed  by  a 
court  of  equity,  and  the  legatee  restrained  from 
proceeding,  after  a  decree  for  the  administration 
of  the  testator's  assets,  although  the  legatee 
submitted  to  take  a  judgment  against  the 
executor  de  bonis  propriis  only  on  the  all^tioa 
of  a  devastavit.  BatcUffe  t.  If'tneA,  17  Bear. 
217  ;  22  L.  J.,  Ch.  915  ;  17  Jar.  586. 

 Mortage  of  L^tee't  Interatt.]— 80 

legatees,  who  have  mortgaged  their  Interest  in  a 
legacy,  will  be  restrained  by  a  court  of  equity 
from  prosecuting  a  suit  in  the  county  court  to 
obtain  payment  from  the  executors.  Ji'eighbmr 
V.  BrowH,  26  L.  J.,  Ch.  670. 

  Action  on  Condition  of  Bequest.]— A 

plaintiff  in  a  county  court  ckimcd,  by  his  par- 
ticulars of  demand,  17?.  18«.  "due  from  the 
defendant  08  administratrix  of  D.,  for  that  W., 
by  his  will,  bequeathed  to  D.  certain  freehold 
hereditaments,  and  also  leasehold  and  other  per- 
sonal estate,  on  condition  of  D.  paying  unto  the 
plaintiff  4».  a  week  during  her  life.  And  D.,  oa 
on  the  death  of  W.,  accepted  the  bequest  and 
entered  into  possession,  and  enjoyed  the  aforesaid 
freeliold  and  i>ersoniil  estate,  and  duly  jKiitl  the 
weekly  sura  during  his  life  ;  but  since  his  death 
the  defendant,  although  she  has  possessed  herself 
of  the  hereditaments,  goods,  cliaticl*,  and  eflects 
of  D.  to  an  amount  more  than  sufficient  for  the 
purpose,  has  refused  to  pay  the  plaintiff."  On 
the  death  of  D.  the  freehold  estates  so  bequeathed 
descended  to  his  nephew  and  heir-at-law,  a  minor : 
— Held,  that  the  sum  in  question  was  claimctl 
as  a  debt,  and  consequently  the  county  court 
had  jurisdiction.  But  the  court  ordered  a  cer> 
tiorari  to  issue  on  account  of  the  1^1  difficul- 
ties in  the  case.  Lotigbottom  v.  ZcngbotUmt,  S 
Ex.  203  ;  22  L.  J.,  Ex.  74. 

 Proceedings,  where  taken.] — A  tcstatoi 

gave  a  legacy  in  the  following  words : — "  Like- 
wise, should  my  executors  think  proper,  to  S.  I 
give  20/.  conditional  on  bis  contiuning  (0  con- 
duct himself  faithfully  in  all  respects."  The 
executors  having  renounced,  letters  of  adminin- 
tration  were  granted  to  the  defendant  by  the 
Prcntgative  Court  of  Canterbury.  The  wiU  was 
made  within  the  jurisdiction  of  the  county  court 
of  Kent.  The  estate  of  the  tcstAtor  was  being 
administered  in  London,  where  the  bulk  of  the 
assets  woulil  be  realised  : — Held,  that  the  cause 
of  action  did  not  arise  in  the  district  of  the 
county  court  of  Kent,  within  0  10  YicL  c.  95, 
s.  60.  Fulla;  In  re,  2  El.  i:  BL  673  ;  22  L. 
Q.  B.  415 ;  17  Jnr.  989  ;  1  W.  R  447. 

Execution  of  Tnuta.] — The  county  courts  have 
power,  under  28  A:  29  Vict.  c.  99,  to  decree 
execution  of  constructive  or  implied  trusts, 
when  the  trust  estate  or  fund  does  not  exceed  in 
amount  or  value  the  sum  of  5001.  Cagto*  v. 
Jlt-ntoa,  36  L.  J.,  Ch.  428  ;  L.  B.  4  Eq.  158  ;  16 
L.  T.  48, 
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MortgEge — FoMolosniA — Cononrrent  Jnrii- 
^iotion  of  Snperior  Court.]— The  28  k  29  Tict. 
c  99,  does  not  oust  the  jui-iscliction  of  tlic  supe- 
rior courts  of  equity  in  the  matters  to  which  its 
provisions  apply.  They  retain  a  concuiTCnt  juris- 
diction, and  it  is  not  obligatory  upon  a  plaintiff 
to  resort  to  the  county  court.  Seotto  v.  Heritage, 
36  L.  Ch.  123 ;  L.  a  S  Eq.  212;  1&  L.  T. 
S19  ;  16  W.  B.  168. 

A  plaint!^  residing  more  than  twenty  miles 
«iart  from  tiie  dcfentlant,  filed  a  bill  to  fore- 
cu»e  a  mortgage  for  Ml.,  upon  which  a  few 

Sounds  as  intei'cst  were  dua  The  court  held 
im  entitled  to  select  bia  tribunal ;  and,  con- 
sidering it  donbtful,  Tindor  the  circtunatances, 
that  less  expense  would  have  been  incurred  by 
proceeding  in  the  county  court,  save  him  a 
decree  for  foreclosure  with  the  ot^naty  costs. 
lb. 

  Bankntptoy  of  Kortgagw.]  —  B.  ad- 

Tsnced  1001.  to  C.  npou  the  secnrity  of  a 
depodt  of  ihe  title  deeds  of  real  estate.  C.  eab- 
seqncntly  became  bankrupt,  and  therefore  B. 
filed  a  plaint  in  the  county  court  to  enforce  the 
payment  of  his  money  : — Held,  that  the  county 
court  had  jurisdiction  to  grant  the  relief  prayed  ; 
and  that  B.  having  two  jurisdictions,  viz.  the 
bankruptcy  court  and  the  county  court,  to 
choose  irom,  had  a  right  to  go  to  either.  Med- 
kwtt  V.  Golder,  16  L.  T.  50. 

A  married  woman  advanced  250J.  upon  the 
security  of  a  deposit  of  title  deeds  of  real  estate. 
Her  husband  died,  and  she  man-icd  a  second 
time.  Shortly  after  the  second  marriage  her 
huslKind  borrowed  money  upon  a  deposit  the 
deeds.  Subsequently  she  separated  from  her 
husband,  and  a  deed  was  then  executed,  whereby 
he  released  to  his  wife  all  his  interest  in  her  real 
and  personal  estate.  The  husband  became  bank- 
rupt, and  hia  assignee,  having  paid  oS  the  second 
mortgage,  obtainctl  possession  of  the  dectls. 
Upon  the  death  of  the  first  mortgagee  the  bank- 
ropt's  assignee  filed  a  plaint  in  the  county  court, 
making  the  mortgagee's  executors  the  only 
defencUnts,  and  claiming  to  be  paid  the  250Z., 
or  in  default  that  the  property  might  be  sold. 
The  judge,  overruling  an  objection  taken  that 
tJie  wife  was  a  necessary  party,  made  the  order 
prayed  : — Held,  that  she  was  a  necessary  party, 
and  that  the  case  most  stand  over  in  the  coanty 
court,  with  liberty  to  the  plaintiff  to  amend  his 
plaint  by  adding  parties.  Rob'amn  t.  (yXeU, 
22  L.  T.  399. 

 Bedemption  Salt.] — suit  for  redemp- 
tion, in  which  the  right  to  redeem  Is  resisted, 
and  a  sale  of  the  mortgaged  hereditaments  is 
sought  to  be  set  aside,  is  within  the  jurisdiction 
in  eijuity,  conferred  upon  the  county  courts  Ijy 
2S  &  2»  Vict,  c  99,  s.  1.  Powell  v.  Roberts,  311 
L.  J.,  Ch.  44  ;  L.  B.  9  Sq.  169 ;  21  L.  T.  451  ; 
28  W.  JL  84. 

 Improper  Bnrdia  of  Fown  of  Sale — 

Aetion  for  DtmagM.] — Sub4.  2  of  s.  21  of  the 

Conveyancing  and  liw  of  Property  Act,  1881, 
provides  that  "  any  person  damnified  by  an  un- 
authorised, or  improper,  or  irregular  exercise  of 
the  power  " — that  is,  the  power  of  sale  conferred 
by  the  act — ^"  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power "  : — 
Held,  that  tbis  remedy  in  damages  may  be 
obtained  by  means  of  a  common  law  action 
brought  in  the  county  court,  under  s.  56  of  the 


Connfy  Courts  Act,  1888,  where  the  amount 
claimed  is  under  the  cotmty  court  jurlsdicti(m. 
Amu  V.  Higdun,  69  L,  T.  292. 

Speeifle  Ferformaaee — Agreement  for  Iieaie.] 

— Agreements  for  leases  are  within  the  4tli 
clause  of  s.  1  of  the  28  and  29  Vict.  c.  99,  autho- 
rising decrees  for  specific  perfcmnance.  wiUeom 
T.  Hanhall,  36  L.  J.,  Ch.  358  ;  L.  R.  3  Kq.  270  ; 
15  L.  T.  627  ;  IB  W.  R.  333. 

  .^Tesment  for  Vna  of  Footpatk.] — A 

plaint  was  entered  in  a  county  court  claiming 
specific  perfoimauce  of  an  agreement  that  the 
plaintiff  should  have  the  free  and  exclusive  use 
of  a  footpath,  and  that  the  defendant  would  not 
grant  pemission  to  any  other  person  to  use  it, 
and  also  claiming  damages  for  an  alleged  breach 
of  the  agreement : — Held,  on  rule  for  prohibition, 
that  the  agreement  was  not  "  for  the  sale,  pur- 
chase, or  lease  of  any  property"  within  the 
meaning  of  s.  9  of  the  Coanty  Courts  Act,  1867, 
and  that  prohibition  must  ther^re  issue  aS  to 
the  claim  for  specific  performance,  but  that  the 
action  must  proceed  as  to  the  claim  for  damagee. 
Iteg.  V.  Wettmoreland  County  Court  Judge,  68 
L.  T.  417  ;  36  \W.  B.  477. 

The  defendant  entered  on  premises  under  an 
executory  agreement  for  a  lease.  He  snbee- 
quently  gave  six  months*  notice  to  quit,  as  if  on 
a  yearly  tenancy,  and  left  the  premises.  An 
action  was  brought  in  the  county  court  for  a 
quarter's  rent,  accruing  due  after  the  defendant 
had  given  up  possession.  The  value  of  the  pre- 
mises exceeded  nOO;.,  so  that  the  judge  had  no 
jurisdiction  to  decree  specific  performance  of  the 
agreement ;  but  he  was  of  opinion  that  it  was  a 
case  in  which  specific  performance  would  be  de- 
creed, and  that  he  was  therefore  bound  to  treat 
the  defendant  as  tenant  under  the  terms  of  the 
agreement,  and  he  gave  judgment  for  the  plain- 
tiff : — Held,  that  the  equitable  doctrine  uuit  a 
perstm  who  enters  under  on  executory  agreement 
for  a  lease  is  to  be  treated  as  in  under  the  terms 
of  the  agreement,  can  only  be  applied  where  the 
conrt  in  which  ttic  action  is  brought  has  cononr- 
rent jurisdiction  in  law  and  equity,  and  that  the 
plaintiff  could  not  recover  in  the  action.  Fatter 
V.  lieevet,  61  L.  J.,  Q.  B.  763  ;  [18921  2  Q.  B. 
255 ;  67  L.  T.  537  ;  40  W.  B.  695  :  67  J.  P.  23— 
C.A. 

6.  "Where  Special  Statotout  Pbotisionb 

AS  TO  PBOCEKDINOS. 

BUU  «f  Exohange.]— The  19  &  20  Vict.  c.  108. 
B.  4,  has  not  dq)rived  the  county  court  of  its  juris- 
diction to  issue  a  summons  under  the  Bills  of 
Exchange  Act  (18  &  19  Vict  c.  67).  Holbrovo  T. 
Jones,  3S  L.  J.,  C.  P.  22  ;  L.  B.  4  0.  F.  14 ;  19 
L.  T.  320  ;  17  \V.  R.  54. 

Bills  of  exchange  are  within  the  jurisdiction 
of  the  county  courts.  Watert  v.  Hundley,  6  D. 
&L.88. 

Section  129  of  the  0  &  10  Vict.  c.  95,  which 
prohibits  a  plaintiff  from  recovering  costs  in  an 
action  brought  in  a  superior  court  for  which  a 
plaint  might  have  been  entered  in  ttic  county 
court,  applies  to  actions  on  negotiable  instrU' 
mcnts  in  the  same  manner  as  to  other  actions. 
Ni)id  v.  Rhoiea,  17  L.  J.,  Q.  B.  179 ;  2  B  O. 
Rep.  226. 

 Detenoei In  an  action  on  a  bill  of  exa 

I  cliango  in  a  coanty  court,  the  defendant  my  ■ 
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ftvail  himself  of  any  defence  of  which  the  facts 
wloiit,  and  U  not  confined  to  the  particular  de- 
fence dtsdcwed  in  the  ufBdarit  on  which  he  is  let 
ID  to  defend.  Saul  t.  Janet,  1  EL  &  EL  59  ;  28 
L.  J.,  Q.  B.  37  ;  5  Jar.  (N.S.)  220  ;  7  W.  R.  47. 

Whether  Claim  arise*  within  Dutriot.] — See 

CaMrante,coL891. 

DMuadi  vain  ToIiUa  H«alfli  Aet  — Six 
KoBflu  after  Oawa  of  Cnnplaint  UOM.]— A 

local  board  brought  an  action  in  a  county  court 
to  i-ecover  ISi.  Us.  5rf.,  the  share  apportioned  to, 
and  payable  by,  the  defendant  of  the  expenses 
of  certain  works  executed  by  the  board  under 
the  Pnblic  Health  Act,  1848,  b.  69.  By  ca.  69  & 
129,  the  expenses  were  to  be  recovered  in  a 
Bammary  manner  before  two  justicen,  and  11 
ft;  12  Vict.  c.  43,  9.  11,  the  time  for  making  com- 
plaints before  justices  (unless  specially  limited), 
IS  limited  to  six  months  after  the  cause  of  com- 
plaint arose.  By  the  Local  Government  Act, 
1858,  and  Amendment  Act,  1861,  8.  24,  pro- 
ceedings for  the  lecoveiy  of  demamls  below  201., 
which  local  boards  could  then  iccovcr  in  a 
summary  manner,  might,  "at  the  npt ion  of  the 
local  board,  be  taken  In  the  county  court  as  if 
such  demands  were  debts."  The  action  was 
commenced  more  than  six  months  after  the 
cause  of  complaint  arose : — Held,  that,  accord- 
ing to  the  true  construction  of  the  above  enact- 
ments, the  option  to  proceed  in  the  county  court 
coiUd  only  be  exercij^ed  for  as  long  a  time  as 
the  right  to  proceed  before  ju.stice3  existed,  and 
therefore  that  the  action,  having  been  com- 
menced more  than  six  months  after  the  cause 
of  complaint  arose,  conid  not  be  maintained. 
Tiiftinham  Local  Board  v.  Jlontll,  46  L.  J., 
Ex.  432;  1  Ex.  D.  614  ;  35  L.  T.  8S7  ;  25  W.  R. 
135— C.  A. 

 Title  toland.]— By  11  Jt  12  Vict.  e.  123, 

8.  3,  all  costs  and  expens'^s  incurred  in  obtaining 
an  order,  for  the  removal  of  a  cause  of  complaint, 
or  in  carrying  (he  same  into  effect,  shall  be 
deemed  to  be  money  paid  for  the  use  and  at  the 
request  of  the  owner  or  occupier  of  the  premises 
in  respect  whereof  such  costs  and  expenses  shall 
have  been  incurred,  and  may  be  recovered  as 
such,  by  the  guardians  of  union,  in  any 
county  court,  or,  if  the  guardians  think  fit, 
before  two  justices,  and  a  county  court  has 
jurisdiction  over  a  suit  for  such  costs  and  ex- 
penses, though  title  to  land  is  in  question, 
notwithstanding  the  proviso  in  s.  68  of  9  i:  10 
Vict.  c.  96.  B^.  v.  Harden,  2  £1.  &  BL  189  ;  22 
L.  J.,  Q.  B.  299;  17  Jur.  804. 

Local  Sewers  Act.]— By  a  local  act,  passed 
before  the  County  Courts  Act,  rates  for  cleansing 
anil  sewering  a  town  might  be  i-ecovered  by 
action  "in  any  of  her  Majesty's  courts  of  reconl 
at  Westminster"  : — Held,  that  the  county  court 
had  jurisdiction  to  bear  a  plaint  biought  to  re- 
covci'  a  sum  under  201.  dac  in  respect  of  a  rate 
under  the  local  act.  Stewart  v.  Johpi,  1  EL  & 
BL  22  ;  22  L.  J.,  Q.  B.  1 ;  10  Jur.  1020. 

Waterworks  Clauas  Aet,  1847.]— When  the 
annual  value  of  a  tenement  chargetl  u'iih  water 
rate  is  bon&  fide  disputed  before  action,  it  is  a 
condition  precedent  to  the  right  of  suing  for  the 
nitc  that  the  water  company  should  procure  the 
<li!<putc  to  be  detciniinod  by  summoning'  bcfni-c 
ju^itices  tlic  [>arty  liable,  untlcr  the  Waterworks 


Clauses  Aet,  184/.  s.  68.  \ew  Hirer  Co.  v. 
Mather,  44  L.  J.,  M.  C.  105 ;  L.  B.  10  C.  P.  442 ; 
32  L.  T.  658. 

A  water  company,  in  Jannary,  1874,  sued  the 
defendant  in  the  county  court  for  a  balance  of 
two  years'  water  rate,  due  Christmas,  1872.  The 
defendant  had  from  April,  1873,  up  to  the  lime 
of  action,  disputed  the  claim  as  excessive,  on  the 
ground  that  annual  value  meant  net  annual 
value  after  dcdaetitm  made  for  repairs,  and  paid 
into  court  a  sum  calculated  npon  an  annual 
value  of  IW.  The  company  based  their  claiia 
upon  a  gross  annual  value  of  22/.  Neither  party 
had  summoned  the  other  before  justices  for  the 
purposes  of  having  the  dispute  as  to  annnat 
value  determined  : — Held,  that  the  county  court 
judge  had  no  jnri£<diction  to  determine  the 
question  as  to  annual  value.  lb. 

Building  and  Trlendly  Societies — ^Winding  vp.) 

— The  Companies  (Winding  Up)  Act,  181fU,  ap- 
plies to  the  winding  up  in  county  courts  ot 
building  societies  registered  under  the  Building 
Societies  Act,  1874,  and  the  county  conrt  jwlge 
has  power  to  state  the  facts  in  the  form  of  a 
special  case  for  the  opinion  of  the  High  Court 
under  s.  3,  sub-s.  3  of  the  act  of  1890.  Semble, 
T.  146  of  the  County  Court  Rules  of  Febmwy, 
1892,  is  ultra  vires.  Portsta  Ixland  BuHAiaf 
Society,  III  re,  62  L.  J.,  Ch.  845  ;  [1893]  3  Ch. 
205  ;  3  K.  646  ;  69  L.  T.  138  ;  41  W.  R.  587. 

A  county  (x>nrt  has  power,  under  the  Building 
Societies  Act,  1874  (37  &.  38  Vict.  c.  42),  a.  32, 
to  make  an  order  for  winding  up  a  building 
society.  Andrew  v.  Sicantta  Oimbriaa  Benejit 
Jf'iili/iHff  Society,  50  L.  J.,  Q.  B.  428  ;  44  L.  T. 
106  ;  29  \V.  R.  382  ;  46  J.  P.  507. 

 Knle  referring  Disputes.] — On  a  role  for 

a  mandamus  to  the  judge  of  a  county  court  to 
hear  a  plaint  brought  by  a  member  of  a  building 
society  within  6  6:  7  Will.  4,  c.  32,  against  an 
officer  of  that  society,  under  a  rule  of  the  society 
directing  a  reference  of  all  disputes  to  two 
justices  of  the  peace  : — Held,  that  the  right  to 
bring  an  action  was  taken  away,  and  that  the 
County  Courts  Act,  1846  (9  &  10  Vict,  c  95),  s, 
58,  did  not  operate  to  revive  a  power  of  bringjig 
actions  in  the  county  courts  which  had  been 
taken  away  from  all  courts  generally.  Pay»f, 
Ex  parte,  5  D.  &  L.  679  ;  18  L.  J.,  Q.  B.  ia7 ; 
13  Jur.  634. 

  UBiegiitered  Soeiety— Bales.]— To  the 

case  of  an  unregistered  society  under  s.  80,  anb.- 
3.  10,  of  the  act  of  1875  (explained  by  42  Vict, 
c.  9),  the  right  of  appeal  to  a  county  court  or 
court  of  summary  jurisdiction  overrides  anyrales 
of  the  society  to  the  contrary.  KnoKUfV.BotOi, 
32  W.  R.  432. 

See  alto  BVILDIKG  SOCIETT— FBIENDIT  SO- 
CIETY. 

■alter  and  Servants  Aet,  ISSTO-^onni^- 

men  painters  sued  their  former  employer  in  a 
counly  court  for  wages  claimed  upon  a  concluded 
contract  of  service.  The  defendant  shewed  that 
a  magistrate  had  on  the  merits  heard  and  di>- 
missol  summonses  for  the  same  wages  taken  OEt 
under  the  Master  and  Servants  Act,  1867.  The 
county  couit  judge  refused  on  that  gronnd  to 
entertain  the  plaintiff's  claim  : — Held,  that  the 
magisli-atc  hud  jurisdiction  to  hear  suc*i  a  Jlairo 
under  that  act,  and  th.it  the  decision  of  tte 
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county  court  judge  was  right.  Millett  v.  Coleman, 
44  L.  J.,  Q.  a  194  J  83  L.  T.  204. 

In  Admirsltr — KcreliBnt  Shipping  Aot  Amend- 
ment Act,  1868,  t.  40,  snb.-i.  8— BalTage.]— The 

Merchant  Shipping  Act,  1 854  (17  k  18  Vict.  c.  104), 
ss.  458,  46U,  entitles  a  person  by  whom  services 
are  rendered  to  a  ship  in  distress  to  a  reasonable 
amount  of  salvage,  vhfch  in  case  of  dispute, 
Tithia  certain  limits  as  to  amount,  shall  be  re- 
ferred to  the  arbitration  of  justices  of  the  peace, 
Bj-  25  &  26  Vict.  c.  63,  s.  49  (6),  it  shall  be  com- 
petent for  anycounCy  court  judge  to  exercise  the 
same  jurisdiction  in  salvnge  cases  as  is  given  to 
two  justices.  By  r.  276  of  the  rules,  orders  and 
forms  for  regulating  the  practice  of  the  county 
courts,  1867,  "In  proceedings  in  the  county 
courts  under  25  &  26  Vict.  c.  63,  a  plaint  shall 
be  entereti,  and  n  summons  shall  be  issued  there- 
on, and  the  rules  and  practice  of  the  court  shall 
be  adopted  with  respect  to  such  proceedings,  so 
far  as  the  same  are  applicable."  A  plaint  was 
entered  and  summons  issued  in  a  county  court, 
and  the  particulars  claimed  "250^.,  the  amount 
apreetl  to  be  paid "  for  getting  the  defendant's 
schooner  off  the  shore.  The  value  of  the  schooner 
was  under  1,000/. :— Held,  first,  that  by  25  St  26 
Vict.  c.  63,  s.  49  (6),  the  jurisdiction  was  given 
to  the  county  court  judge  as  an  independent 
arbitrator,  and  not  as  judge  of  the  county  court. 
Jieadnell  v.  Jieenoit,  9  B,  &  S.  315  ;  37  L.  J.,  Q. 
B.  17!  ;  L.  R.  3  Q.  B.  384  ;  16W.  R.  1008. 

Held,  secondly,  that  the  proceeding  before  him 
was  properly  commenced  by  plaint  and  summons, 
in  pursuance  of  the  County  Court  Rules,  1867, 
r.  276.  Ih. 

Held,  thirdly,  that  this  was  a  claim  for  salvage, 
the  amount  of  which  was  to  be  determined  not- 
withstanding the  bai^in  for  a  fixed  sum,  and 
therefore  the  county  court  judge  had  exclusive 
jurisdiction.  lb. 

 Breach  of  Charterparty.]— The  2nd  sec- 
tion of  the  County  Courts  Admiralty  Jurisdic* 
tion  Amendment  Act,  1869,  gives  the  county 
<.-ourts  jurisdiction  in  cases  of  claims  arising  out 
of  charterpartics  or  other  agreementB  for  the  use 
or  hire  of  ships,  although  the  Court  of  Admiralty 
may  have  no  original  jarisdiction  in  such  cases. 
Cargo  ex  Argos  (L.  R.  5  P.  C.  134)  followetl. 
Simpgon  y.  Bluet  (L.  R.  7  C.  P.  290)  and  Gun- 
m-tt'td  T.  Priee  (L.  B.  10  Ex.  66)  disapproved. 
The  Alina,  49  L.  J.,  P.  40  ;  6  Ex.  D.  227  ;  42  L. 
T.  517  ;  29  W.  E.  94—0.  A. 

And  MS  Sbippiso. 

ITndtr  Agrienltnial  Soldingg  Ast]— 

i^XDLOBD  XHD  TeNAJIT. 

Aa  to  nUu.]— Ecclesiastical  Law. 
Vadw  Debtora  Aet]— ^  Infra.  coL  954. 


7.  COXTKMPT  OP  COUBT. 

Power  to  Commit — Extent.]— -A  county  court 
judge  has  no  power  to  commit  anyone  for  con- 
tempt which  has  not  occurred  in  the  face  of  the 
court.  Jteg.  t.  Lffrmj,  42  L.  J.,  Q.  B.  121  ; 
L.  R.  8  Q.  B.  134  ;  28  L.  T.  132  ;  21  W.  B. 
332. 

The  fait  that  the  County  Courts  Act  (9  ii  10 
Vict.  c.  9.'),  B3,  lis,  114,  gives  ft  limitc<I  power  of 
Eummarily  dealing  with  contempt  committed  in  I 


face  of  the  court,  but  Is  silent  as  to  contempt 
committed  out  of  court,  is  a  strong,  iCi  not  con- 
clusive argument  against  the  summary  power  of 
a  county  court  juc^  to  punish  for  such  con- 
tempt. Jb. 

7111111  Ittiult]  —  Action  for  false  imprison- 
ment imiainst  tho  l»ilifl  of  a  county  court  and 
the  gaoler.    Pleas  justifying  nnder  a  warrant 

under  the  hand  of  the  judge  and  seal  of  the 
county  court,  directed  to  them,  which,  after  re- 
citing that  the  plaintiff  did  wilfully  insult  the 
judge  during  hia  sitting,  and  thereupon  he  or- 
dered him  to  be  taken  into  custody,  and  detained 
till  the  rising  of  the  court,  therefore  required 
the  bailiff  and  gaoler  to  take  and  imprison  the 
plaintiff  for  seven  days  : — Held,  that  the  ground 
o£  commitment  was  not  uncertain,  Zecy  v. 
Moylan,  10  C.  B.  189  ;  I  L.  M.  &  P.  307  ;  19  L. 
J.,  C.  P.  308  ,  14  Jur.  983. 

The  recital,  that  the  plaintiff  had  insulted  the 
judge,  was  a  direct  adjudicaticui  that  heibad  done 
so.  Ih. 

It  was  not  necessary  to  set  forth  in  the  warrant 
the  nature  of  the  insult.  Ih. 

■  Sentenee  befbro  Warrant.] — A  warrant 

for  the  committal  to  prison  of  a  person  guilty  of  a 
wilful  insult  during  the  sitting  of  a  county  court, 
issued  at  the  rising  of  the  court,  is  regular, 
although  the  judge  orally  sentenced  him  to  pay 
a  fine,  with  imprisonment  in  default,  and  the 
sentence  was  entered  in  the  registrar's  book. 
Iteg.  V,  Stajfivdthire  County  Covrt  Judge  or 
Jordan,  57  L.  J.,  Q.  B.  483  ;  36  W.  E.  796— 
C.  A. 

Form  of  Order— fartieulari  should  be  stated.} 

— An  order  was  ma*le  in  an  action  in  a  county 
court  upon  one  Harris,  as  acting  manager 
of  a  certain  partnership  fund,  to  pay  into  court 
vrithin  fourteen  days  the  sum  of  652.  odd,  and  to 
deliver  up  certain  documents.  Harris  did  deliver 
up  the  documents,  but  failed  to  pay  in  the  money, 
wnereupon  an  order  of  committal  was  made  out 
by  the  county  court  judge,  on  the  groimd  that 
Harris  in  his  fiduciary  position  had  been  guilty 
of  contempt  of  court  by  n^ecting  to  obef  the 
previous  onlcr.  The  committal  order  merely  re- 
cited the  terms  of  the  original  order,  and  did  not 
specify  any  particular  breach  ; — Held,  that  it 
was  immaterial  whether  the  process  of  committal 
was  by  an  order  of  comraittal  or  a  writ  of 
attachment,  since  the  distinction  no  longer  ex- 
isted in  chancery  practice,  according  to  Hartng 
v.  Harrey  (26  Ch.  D.  644)  ;  but  that  the  above 
order  was  bad  for  uncertainty,  since  it  did  nut 
specify  in  what  particular  Harris  was  guilty  of 
contempt,  so  as  to  enable  him  to  purge  such 
contempt.  Beg.v.Zambeth  Omiitv  Gmrt  Judge. 
36  W.  K.  475. 

Unqaalifled  Person  praetiiii^r  aa  Bolieitor.]— 

The  judge  of  a  county  court  has  no  jurisdiction 
to  commit  for  contempt  a  person  who  has  acted 
as  a  solicitor  in  an  action  in  his  court  vrithout 
being  duly  qualified,  lifg.  v,  BromptOH  Countg 
Gmrl  Judge,  62  L.  J.,  Q.  B.  604  ;  [1893]  2  Q.  B. 
195  ;  5  B.  462  ;  6<t  L.  T.  829  ;  41  W.  K.  648  ;  67 
J.  P.  648. 

8.  EXEMPTIOKS. 

SoUcitors.]— Before  the  12  tc  13  Vict.  c.  101, 
the  9  k  10  Vict.  3.  9.>,  did  not  deprive  attorney* 
I  of  their  privilege  of  suing  in  the  superior  courts, 
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but  by  8.  18,  no  privilc^  shall  be  allowed  to  any 
attorney,  solicitor  or  oHier  pewon,  to  exempt  Iiiiii 
from  the  provisiuus  of  the  act.  Janea  v.  Myoiru, 
2  £z.  32!J ;  5  D.  ft  L.  71S  ;  17  L.  J.,  Bx.  163  j 
13  Jar.  8S0.  8.  P.,  Lewit  t.  Ilanen,  11  Q.  B. 
m  ;  5  D.  &  L.  6*1  ;  17  L.  J.,  Q.  B.  172  ;  12  Jnr. 
375. 

The  privilege  of  an  attorney  to  be  sued  in  the 
eupenor  coart  of  which  he  was  nn  attorney,  was 
taken  away  hy  the  London  Small  Debts  Act  (10 
ft  11  Tlet.  c.  71,  8.  Jeffrey*  t.  B&wt,  6  D.  ft 
L.646;  2  aO.Eep.296;  17  L.  J.,  Q.  B.  230 ; 
12  Jnr.  1003. 

The  Small  Debts  Extension  Act,  1852,  did  not 
ieprire  au  attorney  suing  for  a  bill  of  costs  in  a 
superior  court  of  the  costs  of  the  action,  where 
he  lecoreted  a  sum  exceeding  2Uf.  JJorradaile 
T.  JV^ZHrn,  14  C.  B.  655  ;  2C.L.B.740  ;  28I..J., 
C  P.  169  ;  18  Jur.  481 ;  2  W.  11.  470. 

Working   Tinners  in  Stannaries.]  —  By  a 

charter  of  Edw.  1,  working  tinners  in  the 
Btannaries  of  Cornwall  have  the  privilege  of 
being  sued  only  in  the  court  of  the  vice-wartlen, 
in  certain  causes  ;  and  there  is  in  its  grant  Hat 
the  vice-warden  may  hold  pleas  between  the 
persons  and  in  the  causes  specified.  By  9  ft  10 
Vict.  c.  96,  B.  67,  no  privilege,  "  except  as  herein- 
after excepted,"  shall  be  allowed  to  any  person 
to  exempt  him  from  the  jurisdiction  of  the 
county  court ;  and  by  s.  HI,  nothing  in  the  act 
shall  be  construed  to  affect  the  court  of  the 
vice-wardm ;  but  this  provision  shall  not  be 
deemed  to  prevent  the  establishment  of  a  county 
court  within  the  stannaries,  or  to  limit  or  alTcct 
the  jurisdiction  of  such  court : — Held,  that  the 
personal  privilege  of  thu  working  tinner  to  plead 
to  the  jurisdiction  of  the  county  court  was  taken 
away ;  and  that  as  rcgai^  the  parties  to  the 
suit,  the  connty  court  had  concurrent  jorisiUc- 
tion  with  the  stannary  court.  It^cwton  v.  Jfdn- 
carrow,  16  Q.  B.  141 ;  19  L.  J..  Q.  B.  814 ;  14 
Jut.  911. 

By  the  Slannarici  Cimrt  (^Abolition')  Act, 
1896,  and  an  nrdur  of  the  Lord  Chancellor 
thereunder,  tlie  jurhdiction  and  pmoer*  of  the 
Stannariet  Covrt  Jtat  been  transferred  to  tfte 
county  courts  Cerstoall. 

In  Bankkcptoy.— fifee  Bankbuptot. 

10.  Is  Peobate.— &■«  Will. 
XL  In  Aduiraltt.— SeiPFiNa 


0.  REPLEVIN. 
Goim^  Courts  Act,  1888,  ss.  183—136. 

1.  Obkeballt. 

Under  9  ft  lOYict.  c.  95,b3.  119  and  13l,acounty 
oourt  had  jurisdiction  to  try  an  action  of  replevin 
Cor  an  alleged  illegal  distress  for  rent,  although 
Che  title  to  the  premises,  in  respect  of  which  the 
rent  distrained  for  was  doc,  appeared  to  be  in 
dispnte  ;  the  steps  necessary  for  the  removal  of 
the  action  under  s.  121  not  having  been  taken. 
S^.  T.  Saines,  1  E.  ft  B.  865  ;  22  L.  J.,  Q.  B. 
223 

Before  19  ft  20  Vict.c.  108  and  23  ft  24  Vict.  c. 
126  after  freehold  pleaded  a  county  court  was 
ousted  of  its  jurisdiction.  Teitnitwaod  v.  Pattisott, 
3  C.  B.  243  ;  15  L.  J.,  C.  P.  231  ;  10  Jnr.  572. 

But  since  those  statutes  a  county  court  has 


jurisdiction  to  try  an  action  of  replevin  thongh 
title  is  in  qiiesUon,  subject  to  the  power  of  removal 
by  thedcfemlant  under  19  ft  20  \'^ict.c.lOS,s.  II7. 
Fxr^ham  v.  Akere,  4  U.  ft  S.  678  ;  33  L.  J.,  Q.  B. 
67  ;  0  L.  T.  478  ;  12  W.  B.  201. 

Csrtioraxi.]— The  9  &  10  Vict  c.  9.»,  s.  90, 
which  takes  away  the  writ  of  ceitiornri  in 
plaints  for  debt  or  damages,  does  not  apply  to 
plaints  in  replevin,  Jdmi^ean  t.  Wkeatley,  6 
Ex.  88  :  2  L.  H.  ft  P.  30  ;  20  L.  J.,  Ex.  106;  IS 
Jur.  110. 

Kotiee  by  Xofant.] — Service  of  notice  of  rep* 
levy  by  an  infant,  and  who  is  neither  a  baiUfl 
nor  a  gheriS's  ofticcr,  is  ille^l  and  void.  CueJuo* 
Y.  TFirtier,  2M.  ftliy.313. 

2.  BO^'D  OB  Secubity. 

In  what  Cases.] — A  rent-charge  is  within  the 
meaning  of  the  11  Geo.  2,  c.  11),  s.  23,  upon  a 
replevin,  S/mrt  v.  lliililard,  2  Itinj.  iil'J;  10 
Mooie,  107  ;  3  L.  J.(o.S.)  0.  I'.  35.  B.  P., contra, 
BuWit  V.  Clarke,  1  Bos.  ft  P.  (M.B.)  56. 

drowing  crops  may  be  considcml  in  the  natnre 
of  goods  and  ciiattcls,  under  the  11  Geo.  2,  c.  19, 
s.  23,  as  they  may  be  distrained  in  the  same 
manner  as  ai'ticles  of  the  latter  description. 
Glover  t.  CoUt,  7  Hoore,  231 ;  1  Blng.  6. 

form  and  Kode  of  taking  bsAirs  10  ft  SO  Tiet. 

c.  108.]— On  the  removal  of  an  action  of  replevin 
from  a  comity  court,  under  9  ft  10  Vict,  c.  95, 
88. 121, 127,  the  jutlgcof  the  county  couit,  instead 
of  taking  the  boiiil  to  the  other  party  to  the  suit, 
as  directed  by  the  latter  of  those  sections,  took  it, 
through  mistake,  to  himself,  as  a  trustee  for  him. 
That  party  having  succeeded  in  the  court  above : 
— Held,  first  that  the  bond,  though  irregular,  was 
not  void,  but  might  be  suctl  on  by  the  judge  as  a 
volnutaiy  bonil.  Stmsjifld  v.  Jfcllawell,  7  Ex. 
37a  ;  21  L.  J.,  Ex  148  ;  IG  Jur.  317. 

Held,  secondly,  that  by  declaring  in  the  court 
above,  the  opposite  party  had  waivtxl  the  objec- 
tion to  the  wont  of  a  regular  bond.  lb. 

Held,  thirdly,  tlrnt  the  obligee  of  the  bond  wss 
entitled  to  recover  under  it,  as  a  trustee  of  the 
party,  the  amount  of  the  costs  incurred  by  him 
in  the  replevin  suit.  lb. 

A  plaint  in  replevin  for  au  excessive  distress 
having  been  entered  in  a  county  court  against  a 
Ifmdlord  and  bailiff,  they  by  feave  of  a  judge, 
on  an  aflidavit  that  the  rent  exceeded  20/.,  sued 
out  a  writ  of  certiorari,  to  remove  the  cause  into 
the  Exchequer,  The  \vrit  was  returnable  on  the 
day  the  plaint  stood  for  trial,  and  the  defendant's 
attorney  then  pi-csentcd  the  writ  to  the  judge, 
and  offeied  on  the  part  of  the  landlord  to  make 
the  declaration  r«iuii"ed  by  0  ft  10  Vict  c.  95, 
s.  121,  stating  that'  the  bailiff  was  nnable  to  make 
it.  The  landlord  was  too  ill  to  attend,  but  he  had 
executed  a  power  of  attorney  to  W.,  authorising 
him  to  sign  and  seal  the  bond,  and  generally  to 
perform  such  acts  about  the  conduct  of  the  writ 
OS  he  should  think  proper.  The  dcfeadant's 
attorney  tendered  the  bond,  vhich  was  condi- 
tional, to  prove  in  the  superior  coort  that  the 
rent  exceeded  20^,  but  the  clerk  of  the  court  did 
not  approve  of  the  sureties  in  consequence  of  not 
having  had  notice  of  them  in  time  to  inquire 
into  their  sufficiency.  The  judge  refused  to  aJlow 
the  certiorari,  and  tried  the  cause  on  the  ground 
of  the  want  of  time  for  the  clerk  of  the  court  to 
inq  uii-e  into  the  sufficiency  of  the  sure'  ies,  but  he 
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did  not  fix  the  amount  for  which  they  were  to  be 
responsible : — Held,  first,  that  there  was  no  ground 
for  quashing  the  certiorari.  Mangean  v.  Wheat- 
(>  Ex.  88 ;  2  L.  M.  &  F.  30 ;  20  L.  J.,  Ex.  106 ; 
15  Jur.  no. 

Held,  secondly,  that  the  judge  was  liable  to  an 
attachment  for  not  receiving  and  returning  the 
writ-,  although  his  diBobcdience  was  not  wilful, 
bat  originated  in  an  erroneooB  construction  of  an 
obscure  statute.  2b. 

Held,  thirdly,  that  the  declaration  required  by 
9  &  10  Vict  c.  95.  B.  121,  might  be  verbally 
made  either  by  the  attorney  in  the  cause  or  the 
party,  and  that  it  was  sufficient  if  made  by  one 
of  several  defendants ;  and  that  the  person  named 
in  the  power  of  attorney  was  authorised,  not  only 
to  sign  and  seal  the  bond,  but  also  to  make  the 
declaratirai.  lb. 

Cattle  Damage  PeaMst.]— It  was  sufficient 
iC  the  sberiS  took  one  pledge  on  a  replevin  for 
distraining  cattle  damage  feasant.  Huckvr  v. 
GoTdtm,  1  C.  &  M.  58  ;  8  Tyr.  107  ;  2  1..  J.,  Ex. 
47. 

la  Ci^  of  London.]— One  of  the  sheriSd  of 
London,  without  his  companion,  may  take  and 
assign  replevin  bonds  in  his  own  name  only. 
TTtumpton  r.  Fard^a,  1  Man.  Sc  0-.  635  ;  S 
».  P.  C.  815  :  1  Scott  (H.B.)  275  ;  9  L.  J.,  C.  P. 
384  ;  4  Jur.  600. 

Iiiq,Dir7  into  Snffioleney,] — A  sheriS  was  not 
bound  to  warrant  or  inquire  into  tlic  actual  suf- 
ficiency of  the  pledges  in  a  replevin  bond ;  if 
they  were  apparently  responsible  it  was  suffi- 
cient. Ifhiille  V.  Binder,  6  Taunt.  225  ;  1  Marsh. 
27.   S.  P.,  SHtton.  V.  Wa'itc,  8  Moore,  27. 

In  taking  sm-cties  the  sheriff  was  to  exercwc  a 
rcasonablti  discretion  in  deciding  upon  their 
su'ficiency  ;  and  in  an  action  for  taking  in- 
sufficient sureties,  it  was  for  the  jury  to  decide 
whether  he  had  ussed  that  disciction  or  not. 
.Ietrei-»  T.  Bastard,  4  A.  &  E.  823 ;  6  N.  &  M. 
303  ;  2  H.  A;  W.  60. 

In  proof  of  the  insufficiency  of  the  circum- 
stances of  them,  it  was  good  evidence  to  show 
that  they  were  in  debt,  hail  been  applied  to  for 
pa^.-mcnt,  and  had  promised  payment,  but  did  not 
pay.    Gwglli'u  v,  Schnley,  fi  Esp.  100, 

A  fi.  fa.  executed  in  an  action  for  use  and  occu- 
pation, brought  by  the  now  plaintiff  against  the 
plaintiCE  in  replevin,  to  recover  the  rent  whicli 
had  been  distraineil  for,  was  evidence  in  an  action 
against  the  sheritE  to  show  that  such  execution 
tiaving  been  unproductive,  the  plaintiff  hail  failed 
to  obtain  satisfaction  of  the  rent  after  taking  the 
biHld,  though  the  plaintiff  in  i-eplevin  was  no 
party  to  the  present  action.  Phinipr  v.  Briscoe, 
11  Q.  B.  46  ;  17  L.  J.,  Q.  B.  158  ;  12  Jur.  351. 

The  plaintiff  having  brought  actions  against 
the  sureties,  without  notice  to  the  sheriff,  which 
actioiu  had  provctl  nnpi'otluctive,  might  I'ccovcr 
the  eoets  from  the  sheriff,  their  amount  not  ex- 
ceeding, with  the  other  damages  proved,  the 
{>enalty  of  the  bon<l.  Jb. 

ProeeeAings  against  Sheriff  for  Inanffioieaey.] 
— -The  high  and  under  sheriff  and  replevin 
clerk  were  all  answerable  to  a  defendant  in 
replevin  for  the  sufficiency  of  the  pledges  de 
rctomo  babendo.  Biehardt  v.  Aeton,  2  W.  Bl. 
1220. 

If  insufficient  pledges  de  retomo  babendo  were 
taken  by  the  officer  of  the  court  below  in  replc- 1 


vin,  the  remedy  against  him  was  by  action,  and 
the  court  would  not  order  him  to  pay  the  costs 
recovered  by  the  defendant  in  replevin.  Te»gtjiimii 
V.  Qildarty  1  Bos.  &  ?.  (N.lt.)  292. 

The  court  refused  an  attachment  against  a 
sheriff,  for  neglecting  to  take  a  replevin  bond,  as 
the  party  injured  might  bring  his  action.  Itex 
V.  ZrtTM,  2  Term  Rep.  61 7. 

If  a  defendant  in  replevin  electa  to  proceed  on 
the  17  Car,  2,  c,  7,  ho  is  not  confined  to  his  exe- 
cution under  that  statute,  but  may  sue  the  sure- 
ties on  the  replevin  bond,  or  the  sheriff  in  an 
action  on  the  case,  for  negligence  in  losing  the 
bond.  Perreau  v.  Sevan,  8  1>,  ft  B.  72 ;  5  B. 
it  C.  284  ;  4  L.  J.  (0.8,)  K.  B.  177, 

A  count  stating  that  a  sheriff,  instead  of 
taking  a  bond  from  the  plaintiff  in  replevin,  and 
two  sufficient  sureties,  took  a  bond  from  the 
plaintiff  in  replevin  and  one  surety,  who  vas 
alleged  to  be  insufficient,  is  bad,  for  not  ailing 
that  the  plaintiff  in  replevin  was  insufficient 
Iluchfr  V,  Gordon,  3  Tyr.  107  ;  1  C.  4:  M.  58  ; 
2  L.  J.,  Ex.  47. 

A  declaration  against  a  sheriff  for  taking  in- 
suf&cient  pledges  in  replevin  shoold  show  that  a 
writ  of  retomo  habeudo  had  been  issued,  and 
eloQgata  returned  thereon,  lb. 

A  count  against  a  sheriff  for  not  restoring  Ifae 
goods  was  bad,  for  his  duty,  under  IS  Edw.  1, 
West,  2nd,  c.  2,  was  only  to  take  pledges  for 
tliat  object.  lb. 

In  an  action  against  a  sheriff  for  taking  in- 
sulficient  pledges  in  a  replevin  bond,  the  court 
would  not  stay  proceedings  on  an  affidavit  that 
the  cause  was  referred  witliont  the  consent  of  the 
sureties,  that  being  matter  of  defence.  DdUt  v. 
Gordon,  2  M.  ft  Scott,  fi32. 

 Amoimt  of  Sheriff's  Liability.]— In  an 

action  against  a  sheriff,  for  taking  insufficient 
sureties  in  a  i-eplevin  bond,  the  penalty  of  the 
bond  was  the  limit  of  liability.  Jefferyv.  Battaril, 
4  A.  &  E,  823 ;  6  N.  &  M.  308  ;  2  H.  ft  W,  60. 

He  was  liable  to  the  amount  of  the  penalty  in 
the  bond,  viz.  double  the  value  of  the  goods  dis- 
trained. Paul  V,  Gix>dlah!,  2  Bing.  (k.c.) 
224  ;  1  Hodges,  370  ;  2  Scott,  363;  6  L.  J.,  C,  P. 
10. 

In  an  action  against  a  sheriff  (or  taking  in- 
sufficient sureties  in  replevin,  the  assignee  of  the 
replevin  bond  couUi  not  recover,  as  spoeial 
ilamagc,  beyond  the  penalty  of  the  bond,  the 
costs  incurred  by  him  in  suing  the  suietiua  with- 
out effect,  unless  notice  of  his  intention  to  sue 
them  had  been  previously  given  to  the  sheriff. 
Baher  v,  Garrait,  10  Moore,  324  ;  3  Bing.  60  ;  3 
L.  J.  (0.8.)  C.  P,  145. 

The  amount  of  rent  for  which  the  distress  is 
made,  plus  the  expenses  of  the  distress,  is  a 
p:oper  measure  of  damages  in  an  action  by  the 
L-imllord  iigainst  the  sheriff  for  granting  an  in- 
sufficient i  cplevin  bond.  Edmondt  r.  Ckallit, 
GD.iL  L.  581  ;  7  C.  B.  413  ;  18  L.  J.,  C.  P.  164  ; 
13  Jur.  389. 

Forfeiture  of  Bond  before  the  Statute.]— To  an 

action  on  a  replevin  bond,  conditioneci  for  the 
defendant  to  prosecute  his  suit  below  with  effect, 
and  alleging  a  breach  in  his  not  prosecuting  it 
according  to  the  tenor  and  effect  of  the  conditioo, 

but  therein  failing  and  making  default,  it  is  a 
good  defence  to  plead  that  the  defendant  did 
appear  at  the  next  county  court,  and  there  pro- 
secute his  s;iit  which  he  had  there  commenced 
against  the  now  plaintiff,  and  whicli  suit  was 
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stfU  depending  and  undetermined  ;  and  sucli  plea 
ia  not  avoided  by  replying  that  the  defendant 
did  not  proeecute  his  suit  as  in  the  plea  men- 
tioned, but  wholly  abandoned  the  same,  and  that 
tbe  suit  is  not  still  depending,  without  showing 
iiow  it  wsB  detennined  and  ceased  to  depend! 
Sraeieniury  v.  PeU,  12  East,  586.  Sec  Jtijder 
V.  Mtoardt,  8  Scott  (K.B.)  456 ;  S  Man.  G. 
202  ;  10  L.  J.,  C.  P.  2S7  ;  5  Jar.  728. 

The  condition  in  a  replevin  bond,  for  prose- 
cuting the  suit  with  effect,  means  the  prosecuting 
it  to  a  not  nnsuccessful  termination.  Jaektaa  T. 
Hanaon,  8  U.  &  W.  477 ;  1  D.  (8,8.)  69 ;  10  L.  J., 
Ex.  S96. 

In  a  declaration  in  an  action  on  a  replevin 
bond,  a  breach  that  the  defendant  did  not  appear 
at  the  next  county  conrt,  and  then  and  there 
prosecute  his  soit  with  effect,  was  not  well 
assigned,  it  being  consistent  therewith  that  the 
suit  might  have  been  begun  at  the  next  county 
conrt,  and  was  still  pending.  Ih. 

If  judgment  was  given  against  a  plaintiff  in 
replevin  for  not  prosecuting  his  suit  with  effect, 
his  sureties  on  the  bond  were  answerable  to  the 
avowant,  notwithstanding  he  had  afterwards  pro- 
ceeded on  the  17  Car.  2,  c.  7,  s.  2,  and  obtained 
a  judgment  under  a  writ  of  inqniiy,  to  recover 
the  arrearages  of  rent  and  costs.  Tartuyr  v. 
Tunur,  4  Moore,  606  ;  2  Br.  3e  E.  107. 

 Delay.] — Allowing  two  years  to  elapse 

without  proceedings  was  a  breach  of  the  condi- 
tion of  a  replevin  bond  to  prosecute  the  replevin 
without  delay.   Ax/ord  v.  Perrctt,  4  Bing.  586 ; 

I  M.  &  P.  476  ;  6  L.  J.  (O.S.)  C.  1'.  116. 

In  an  action  on  a  replevin  bond  conditioned  to 
jtro-jecute  with  effect  and  without  ilelay,  it  is  a 
sufficient  breach  of  the  condition  that  the  plain- 
tiff in  replevin  did  not  use  due  diligence  in  the 

Srosecution  of  the  suit,   Harritun  v.  Wardle,  2 
\.  &  M.  703  ;  5  B.  &:  Ad.  146. 
It  was  no  breach  of  a  bond  conditioned  to 
appear  at  the  next  county  court  and  "  then  and 
there  to  prosecute  the  suit  with  effect,"  that  the 

{ilaint  had  been  removed  by  a  recordari  facias 
oqnelam ;  and  that  after  the  removal  the  suit 
abated  by  the  death  of  the  plaintiff  in  replevin. 
Morrit  v.  Matthews,  2  Q.  B.  203  ;  I  G.  &  I).  677  ; 

II  L.  J.,  Q.  B.  57  ;  6  Jur.  600. 

The  condition  in  a  replevin  Irnnd,  to  prosecute 
the  suit  without  delay,  may  be  broken  by  a  delay 
which  does  not  exceed  the  time  allowed  by  the 
ordinary  practice  of  the  courts  if  the  defendant 
in  replevin  is  unduly  prejudiced  by  such  delay. 
fJeiU  Y.  Cvttt,  11  Q.  B.  288  ;  17  L.  J.,  Q.  B.  &o  ; 
12  Jur.  113. 

 After  9  4  10  "Viitt.  c.  95.]— A  plaintiff 

giving  a  bond,  under  9  &  10  Vict.  c.  95,  s.  121,  to 
prosecute  his  suit  with  effect  and  mthout  delay, 
and  proving  that  the  title  to  corporeal  property 
was  in  question,  waa  not  entitled  to  obtain  a 
certificate  from  the  judge  at  nisi  prius  that  he 
bad  done  so,  if  he  did  not  succeed  in  the  cause  ; 
and  not  having  done  so,  he  had  not  prosecuted 
his  suit  with  effect.  T^annicliffe  v.  Wilwut,  2  Car. 
&  K.  626. 

Where  a  party  to  a  suit  in  replevin  in  a  county 
court,  whetncr  plaintiff  or  defendant,  removed 
the  case,  and  gave,  under  9  &  10  Vict,  c.  9.*>,  s. 
121,  a  bond  conditioned  for  prosecuting  the  suit 
Avith  effect,  the  bond  is  forfeited  if  the  obligor 
docs  not  succeed  in  the  suit.  Tvmmoiu  v.  Ogle, 
G  El.  &  BI.  571  ;  25  L.  J.,  Q.  B.  403  ;  3  jur. 
(K.8.)  82  ;  4  W.  K.  596. 


former  Froaeedlngi  against  SnzfttiM.]— A 

replevin  bond  might  be  assigned  to  the  avowant 
only,  who  might  bring  an  action  upon  it  without 
joining  the  party  making  cogniEance.  Archer  t. 
Dudley,  \  Bos.  &  P.  381,  n. 

And  both  avowant  and  person  making  cog- 
nizance might  take  an  assignment  of  the  bond 
and  sue  jointly  upon  it.  Phill'tpt  v.  Price.  3  M. 
&  8.  180. 

If  a  i>laintiff  in  replevin  waa  nonsuited  for 
want  of  a  plea  in  bar,  the  avowant  might  sue  the 
sureties  on  the  bond,  and  need  not  execnte  a  writ 
of  Inquirr  for  his  damages.  Waterman,  t.  Yea. 
2  Wifi.  41. 

If  a  plaintiff  in  replevin  was  nonsnited  the 
defendant  was  not  bound  to  have  his  damages 
assessed  by  the  jury,  under  17  Car.  2,  c.  7,  or  to 
take  the  earliest  moment  to  prosecute  his  writ 
de  retomo  habendo.  And  he  might  again  ASS' 
txaSji  the  same  goods  for  rent  subsequently 
accrued,  previously  to  executing  his  retomo 
habendo,  without  vraiving  his  action  against  tbe 
Btircties  in  the  bond.  Mefford  v,  Alger,  1  l^nnt. 
218. 

Staying  Froeeedings  against  Surety.] — The 

court  will  not,  in  general,  stay  proceedii^  on  a 
replevin  bond,  unless  it  (Nearly  appears  t&t  tbe 
application  is  made  on  behalf  of  the  sureties,  and 
not  of  the  principal.  Warton  v.  Blacknell,  I 
D.  &  L.  650;  12  M.  &  W.  558 ;  13  L.  J.,  Ex. 
112. 

The  court  stayed  proceedings,  where  the 
defendant  had  not  be^  able  to  declare  in  the 
replevin  suit,  owing  to  the  plaintiff's  n^Iect  to 
appear  in  that  action.  Erani  v.  JBrnoen,  7  D.  t 
L.  320  :  19  L.  J.,  Q.  B.  8. 

A  bill  in  equity  will  not  lie  by  a  tenant  against 
his  landlord  to  restrain  pi-ocecdings  upon  a 
replevin  bond  on  the  ground  of  set-off  against 
tlie  rent  distrained  for.  Pratt  v.  Keith,  3  N.  B. 
26+  ;  33  L.  J.,  Ch.  528  ;  10  Jur.  (n.8.)  305  ;  10 
L.  T.  15  ;  12  W.  R.  ii94. 

Pi-occcdings  may  be  stayed  on  payment  of  the 
penalty  and  costs,  though  the  plaintiff's  costs  in 
the  replevin  suit  mucli  exceed  the  penalty. 
Prajwimbe  v.  Scarhruugh,  6  Q.  B.  13  ;  13  L.  J., 

Q.  B.  -m. 

A  judge  may  order  such  stay  of  proceedings. 
Ih. 

The  terms  on  which  the  court  wnll  stay  pro- 
ceedings on  a  replevin  bond,  at  the  instance  ol 
tlie  sureties,  are  the  payment  of  the  appraised 
vnlue  of  the  goods  if  that  is  less  than  the  amount 
of  rent  due  and  the  costs  of  the  application. 
Miei-s  V.  Zdchcood,  9  D.  P.  C.  975. 

An  action  on  a  replevin  bond  was  stayed,  on 
the  application  of  the  sureties,  u(>on  their  paying 
into  court  the  value  of  the  giHxls  distrained, 
t<^ther  with  the  costs  ;  such  value  to  be  ascer- 
tained by  the  prothonotary.  Gingrll  v.  2^rii- 
buU,  3  Bing.  Cn.C.)  881 :  5  ScoU,  153. 

.        Execution  by  one  Surety  only.]— It  i» 

no  pica  that  the  bond  puroorts  to  be  entered 
into  by  two  sureties,  but  is  executed  only  by 
one.   AuOm  T.  HoKard,  7  Taunt  28 ;  2  Marsh. 

352. 

 Kature  of  Proceedings.]— The  court  will 

not  set  aside  proceedings  on  a  replevin  bond 
because  the  action  is  commenced  before  breach, 
for  it  may  be  pleaded.    Anan..  5  Taunt.  776. 

The  court  refused  to  set  nsidc  an  execution  in 
an  action  on  a  replevin  bond,  upon  an  objection 
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to  the  proceedings  which  might  have  been  taken 
before  judgment.  Skort  T.  Subhard,  2  Biiig. 
445  ;  9  Moore,  667  ;  10  Moore,  107. 

 Pr»ud.] — In  an  action  by  the  assignee  o£ 

a  replevin  bond  againt  the  surety,  the  declara- 
tion alleged  that  a  return  of  the  goods  was  ad- 
judged, but  that  S.,  the  plaintiff  in  replevin,  did 
not  make  return.  The  defendant  pleaded,  first, 
tliat  the  judgment  was  obtained  by  the  plaintiff 
by  fraud,  in  collusion  with  S. ;  and  Bccondly, 
that  before  judgment  obtained,  nil  mat  (01*3  in 
difference  between  the  plaintiS  and  S.  were  re- 
ferred to  arbitration,  pending  which  the  proceed- 
ings were  stayed : — Held,  that  the  first  plea,  not 
stating  that  the  judgment  was  obtained  for  the 
purpose  of  defrauding  the  sureties,  was  no  answer 
to  tne  action  ;  and  that  the  second  plea  was  bad, 
since  the  reference  was  as  much  for  the  benefit 
of  the  sureties  as  of  the  principal,  and  therefore 
no  prejudice  could  arise  to  them  from  the  delay. 
Moere  t.  Bowmaker,  2  Mush.  392  ;  7  Taunt.  97  ; 
4  Price,  223.  Bnt  tea  8,  C,  t  Taunt.  379  ;  3 
Price,  214 ;  16  R.  R.  828  ;  5.  G  nom  Batomaber 
y.Mwre,  1  Daniel,  264 ;  21  B.  R.  758. 

 Arbitration.] — It  is  no  plea  to  an  action 

against  sureties  that  the  replevin  cause  was 
referred  to  an  arbitrator,  and  that  he,  without 
their  knowledge,  enlarged  the  time  for  mnicing 
hia  award.  Aldridge  v.  Harper,  10  Bing.  118  ; 
3  M.  ic  Scott,  519  ;  2  L.  J.,  C.  P.  274. 

Bnt  where  the  plaintiff  and  the  defendant 
referred  the  cause  to  an  arbitrator,  and  agreed 
without  the  privity  of  the  sureties  that  the  bond 
shotdd  stand  as  a  security  for  tlie  performance  of 
the  award  : — Held,  that  the  sureties  were  dis- 
charged. Archer  v.  JIall  or  Hale,  4  Bing.  464  ; 
1  M.  i  P.  285  ;  6  L.  J.  (O.S.)  C.  P.  79. 

Where  parties  had  agreed  to  be  bound  by  an 
award  and  after  the  award  was  made  treated  it 
as  ioralid,  it  was  ordered  that  the  replevin  bond 
ebould  be  delivered  up.  Leieeater  Waterworka 
O).  V.  Cn}ptton$  Oterieen,  44  L.  J.,  M.  C.  92  ; 
32  L.  T.  667. 

Amount  of  Liability  of  Surety.]     The  two 

sureties  in  a  replevin  bond  are  together  liable 
only  to  the  amount  of  the  penalty  in  the  bond, 
and  the  costs  of  the  suit  on  the  bond.  Hejford 
T.  Alger,  1  Taunt.  218. 

The  liabilities  of  sureties  in  a  replevin  bond  19 
limited  to  the  amount  of  rent  in  arrear  at  the 
time  of  the  distress  and  costs ;  and  they  are  not 
liable  for  subsequent  rent.  TFan2  v.  Henley,  1 
Y.i;J.285;  30  R.  K.  781. 

Tbesureties  are  only  UaUc  for  the  value  of  the 
goods  seized ;  and  if  that  value  exceeds  the 
amount  of  rent  due,  thev  will  only  be  liable  for 
the  rent.    Hunt  v.  Ilou7id,  2  D.  P.  C.  558. 

If  a  shci'iff  took  a  replevin  bond  from  one 
surety  only,  and  he  was  sued  thereon  by  the 
person  making  cognizance  for  having  taken  in- 
sufficient pledges,  who  recovered  damages  and 
costs  in  such  action : — ^Held,  that  the  sheriff 
having  sued  the  surety  on  the  bomt  for  not 
having  returned  the  goods,  and  suggested 
breaches  according  to  the  8  &;  9  Will,  3,  c,  11, 
was  not  enfitletl  to  recover  the  costs  incurred  in 
defending  the  action  against  him  as  such  sheriff ; 
and  that  as  the  surety  was  deprived  of  calling  on 
his  ^surety  for  contribution,  he  was  only  liable 
to  a  moiety  of  the  damages  awarded  by  tiic  jury 
in  the  action  again:?t  the  sherifE,  Autten  v. 
ilinaird,  \  Moore,  OS  ;  7  Taunt.  327.  1 


Replevin  bonds  are  not  an  exception  to  the 
rule,  that,  on  a  bond,  the  plaintiff  cannot  re- 
cover more  than  the  penalty  and  costs  of  suit  on 
the  bond.  Uramct^mbe  v.  Sfarbravgh,  6  Q,  B. 
13;  13  L.  J.,Q.  B.247.  S.  P.,  PlusMtrv.  Brheoe, 
11  Q.  B.  46 ;  17  L.  J.,  Q.  B.  158  ;  12  Jur.  8^1. 

Refunding  Orer^ns.]— Where  more  I3  levied 
under  a  replevin  bond  than  the  assignee  of  the 
sheriff  was  entitled  to,  the  court  wouM  not  grant 
a  rule  to  make  the  assignee  rafund,  though  iha 
overplus  was  alleged  to  be  due  to  a  second  exe- 
cution creditor  of  the  same  defendant.  Bowter 
V.  JUoyd,  9  D.  P.  C.  1029  ;  6  Jur.  826. 

D.    TRANSFER    OP    ACTIONS  AND 
MATTERS  FROM  HIGH  COURT. 

1.  Actions  of  Conteact. 

County  Conrta  Act,  1888,  a.  65. 

Seetion  Aetrospeetive.]— Section  65  of  the 

County  Courts  Act,  1888,  applies  to  actions  com- 
menced before  the  act  carao  into  operation. 
Otrtu  V.  StoviH,  68  L.  J,,Q.  B.  174  ;  22  Q.  B.  D. 
513  ;  60  L.  T.  772  ;  37  W.  R.  315. 

The  19  &  20  Vict,  c  108,  s.  24,  applied  to  an 
action  commenced  before  the  passing  of  the  act. 
Kimhratf  v.  Draper,  9  B.  &  S.  80  ;  87  L.  J.,  Q.  B. 
SO;  L.R.3  Q.B,  160;  17L.T.  540  ;  16  W.  K.  539. 

Claims  ontilde  Jurisdiotion — Claim  for  In- 
terest.]— A  claim  indorsed  on  a  writ  of  "50/. 
and  interest  at  the  rate  of  5f.  per  cent,  per 
annum  from  the  date  hereof  until  payment  or 
judgment,"  is  a  claim  exceeding  60{.  within  the 
meaning  of  the  County  Courts  Act,  1867,  s.  7, 
and  the  action  cannot  be  sent  to  a  county  court 
under  that  section.  Intley  v.  Joaei,  48  L.  J_  Ex. 
222  ;  4  Ex.  D,  16  ;  27  W.  R.  111. 

 Unliquidated  Dwnaad.  ] — There  is  no 

:  power  under  19  &  20  Vict.  c.  108,  s.  26,  or  the 

Judicature  Act,  1875,  to  order  an  action  for  un- 
liquidated damages  to  be  tried  in  a  county  court, 
even  where  the  writ  is  indorsed  with  a  claim  for 
a  specified  sum.  XnigfU  v.  AhboU,  52  L.  J., 
Q.  B.  131  ;  10  Q.  B.  D.  11  ;  31  W.  B.  505. 

An  action  on  contract  in  the  high  court 
cannot  be  sent  for  trial  in  a  county  court  under 
3.  m  of  the  County  Courts  Act,  1888,  if  the 
claim  indorsed  on  the  writ,  although  for  a  speci- 
fied sum,  is  for  unliquidated  damages.  BattetC 
V.  Toil'!,  63  L.  J.,  Q.  B.  653  ;  [1894]  2  Q.  B.  332  ; 
10  R.  31:i ;  71  L.  T.  16 ;  42  W.  B.  663. 

Claim  Beduoed  by  Payment — Judgment  under 

Order  XIV.  for  Part.]— By  the  County  Courts 
Act,  1S8H,  8,  65,  where  in  any  action  of  contract 
brought  in  the  high  court  the  claim  indorsed  on 
the  writ  does  not  exceed  100/.,  or  where  such 
claim,  though  it  originally  exceeded  100/.,  is 
reducixl  by  payment,  an  atlmittcd  set-off,  or 
otherwise,  to  a  sum  not  exceeding  100/.,  an  order 
may  be  made  for  the  trial  of  the  action  in  a 
county  court.  In  an  action  of  conti-act  brought 
in  the  high  court,  in  which  the  claim  indorsed 
on  the  writ,  thouprh  it  originally  exceeded  lOoZ., 
had  been  reduced  to  a  sum  not  exceeding  100/. 
by  a  pfiyment  made  by  the  defendant  to  the 
plaintiff  in  pursuance  of  a  judgment  under 
Old.  XIV.  for  part  of  the  plaintiff's  claim : — 
Held,  tlmt  "payment"  in  s,  (io  meant  payment 
befoie  action,  and  there  was  therefore  no  jui'is- 
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diction,  under  that  section,  to  order  the  tritil  of 
Reaction  in  the  connt;^  court,  ffad^ton  r.  £ell, 
B9  L.  J.,  Q.  B.  231 ;  21  Q.  B.  S.  S25  ;  62  h.  T. 
481 ;  88  W.  R.  325— C.  A 

 Payment   after   'Writ.]  —  A  plaintiff 

brought  an  action  to  recover  66Z.  18«.  The  de- 
fendant obtained  an  order  from  the  master  that 
upon  payment  <4  431. 10».  to  the  plaintiff  the 

case  snoold  be  sent  down  to  the  coonty  court 
under  30  &  31  Vict.  c.  142,  s.  7  :— Held,  that  the 
order  was  wrong,  as  the  words  "  reduced  by 
payment  to  a  sum  not  exceeding  50Z."  meant  a 
payment  before  action  brought.  Othome  t.  | 
Honburg,  46  L.  J.,  Ex.  65 ;  1  Bx.  D.  48 ;  33 
L.T.B54;  24  W.  B.  161. 

Payment  by  the  defendant  of  part  of  the 
plaintiffs  claim  parsuant  to  a  judgment  under 
Ord.  XIV.  r,  4,  was  a  redaction  of  such  claim 
within  8.  26  of  the  Comity  Courts  Act,  1856,  and 
when  the  claim  was  reduced  by  such  payment 
to  a  snm  not  exceeding  BOl.,  the  action  might  be 
remitted  to  a  county  court  for  trial.  6fray 
Hopper,  57  L.  J.,  Q.  B.  605 ;  21  Q.  B.  D.  246  ; 
69  L.  T.  286  ;  36  W.  R.  746— C.  A. 

An  action  for  a  liquidated  demand  exceeding 
BOZ,  cannot  be  remitted  to  the  county  court, 
though  the  amount  of  the  claim  has  been  re- 
dncea  below  that  sum  payment  made  before 
serrice,  but  after  the  Issuing  of  the  writ  of 
sommons.  Donohoe  y,  Doiwme,  16  Ij.  B.  Ir. 
135. 

When  a  claim  indorsed  on  a  writ  of  summons 
originally  exceeds  50i.,  and  is  reduced  below 
that  sum  by  a  payment  of  money  into  court 
after  action  Drong^t,  a  jndge  has  no  jurisdiction^ 
under  SO  &  81  Yict.  c.  142,  s.  7,  to  order  that  the 
action  be  tried  in  a  ootinty  oonrL  Foster  v. 
Uthenimd,  47  L.  J.,  Kx.  30 ;  8  Ex.  D.  1 ;  37  L. 
T.  389  ;  26  W.  E.  94— C.  A. 

 Claim  reduofld  by  admitted  Set-off.] — By 

19  ft  20  Vict.  0.  108,  8.  24,  where  in  any  action 
the  debt  or  demand  claimed  consists  of  a  balance 
not  exceeding  50i.,  after  an  admitted  set-ofl  of 
any  debt  or  <lcmand  claimed  or  recoverable  by 
the  defendant  from  the  plaintiff,  tlie  county 
court  shall  have  juriKliction  : — Held,  that  "  ad- 
mitted set-oS"  meant  a  set-off  admittci:!  by  the 
plafntifC  at  the  time  of  the  action  tomght. 
Walethy  t.  GmddttoM,  1  H.  ft  B.  625  ;  35  L.  J., 
0.  P.  302  ;  L.  B.  1  C.  P.  667  ;  14  L.  T.  662  ;  14 
W.  R.  899. 

By  County  Courts  Act,  1867,  b.  7,  where 
in  any  action  of  contract  brought  in  any 
of  the  superior  courts  of  common  law  the 
claim  indorsed  on  the  writ  does  not  exceed 
501.,  or  "  where  soch  claim,  though  it  origin- 
al!^ exceeded  501.,  is  reduced  by  payment,  an 
admitted  set-off,  or  otherwise,  to  a  sum  not 
exceeding  60Z.,"  the  defendant  may  apply  to  a 
judge  at  chambers,  who  may  order  the  action  to 
be  tried  in  the  coonty  court : — Held,  that  the ' 
secticm  applies  where  a  nayment  or  set-off  re- 
dncing  the  claim  below  601,  appears  on  the  writ 
to  be  admitted  by  the  plaintiff,  although  such 
payment  or  set-off  Is  not  also  admitted  by  the 
defendant.  I^ival  t.  Pedlev,  18  Q.  B.  D.  635  ; 
35  W.B.666. 

 Gonntsr-elaim.]— A  plafntlfl  claimed  for 

2201.  The  defendant  denied  the  claim  in  toto, 
and  counter-claimed  for  203/.  The  plaintiff  ad- 
mitted the  counter-claim,  and  applied  to  a  jndge 
at  chambers  for  the  remittal  of  the  cause  to  the 


county  court  under  s.  26  of  19  &  20  Vict.  C  108, 
as  for  a  claim  not  exceeding  171.,  and  obtained 
an  order  therefor  : — Held,  that  the  judge  was 
right  in  remitting  the  action,  inasmuch  as  the 
amount  in  dispute  did  not  exceed  501.,  and  that 
the  fact  that  the  defendant  "  counter-claimed  ** 
for  the  amount  due  to  him  did  not  prevent  the 
amount  being  treated  as  a  "  set-off  "  against  the 
plaintifTs  claim  under  s.  18  of  the  Judicature 
Act,  1884.  Zewit  v.  Lewif,  67  L.  J.,  Q.  B.  38  ; 
20  Q.  B.  D.  56  ;  67  L.  T.  716  ;  86  W.  E.  68. 

 Counter-claim  fi>r  Unliquidated  Dama^et.^ 

—The  juriediction  of  the  high  court  to  remit 
an  action  to  a  'county  court  under  s,  65  of  the 
Conn^  Courts  Act,  1888,  is  not  talccn  away  by 
the  fact  that  the  defendant  sets  up  a  counter- 
claim, though  the  same  be  for  unliquidated 
damages.  Guilford  v.  Lambeth,  64  L.  J.,  Q. 
B.  95  ;  [1895]  1  Q.  B.  92 ;  14  E.  86 ;  7X  L.  T. 
738  ;  43  W.  R.  97— C.  A. 

Where  an  action  has  been  remitted  under  19 
ft  20  Vict,  c  108, 8.  26,  by  consent  of  the  defen- 
dant, to  the  county  court  for  trial,  and  the 
defendant  bos  appeared  in  the  county  court,  a 
writ  of  prohibition  will  not  be  granted,  even 
though  there  be  a  counter-claim  for  uuliquidated 
dam^ea.  JUauJlHr.  )f'as7i2wrR,  54  L.  T.  16. 

An  action,  luthough  for  a  sum  not  exceeding 
60Z.,  could  not  be  remitted  under  19  ft  20  Vict, 
c.  108,  8.  26,  to  the  county  court  for  trial  if  there 
was  a  counter-claim  for  unliqiiidnted  damages. 
Mackay  v.  Sanitter,  55  L.  J.,  Q.  B.  106  ;  16  Q. 
B.  D.  174 ;  63  L.  T.  667 ;  34  W.  R  121. 

Bijeontinuanoe  by  Plaintiff— Jurisdiction  to 

try  CountOT-olaim.] — ^An  action  commenced  in 
the  high  court  cannot  be  sent  <lown  for  trial  in 
a  county  court  under  s.  66  of  the  County  Courts 
Act,  1886,  where  the  plaintiff  has  discontinued 
and  only  a  counter-claim  by  the  defendant  re- 
mains to  be  tried.  Beg.  T.  &Uy  of  London  Qturt 
Jvdge,  60  L.  J.,  Q.  B.  676 ;  [18911  2  Q.  B.  71  ; 
64  L.  T.  869. 

Death  of  one  Defendant — Summons  to  proeeed 
or  DiBmiss— Jurisdictloii  of  High  Court.] — ^An 

action  waa  brought  in  the  high  court  against 
several  defendants  whom  it  was  sought  to  make 
severally  liable  on  a  contract.  One  of  the  defen- 
dants having  died,  the  plaintiff  obtained  an  order 
remitting  the  action  to  the  county  court  under 
3.  65  of  the  County  Courts  Act,  1888 :— Hcldr 
that  the  high  court  had  no  jurisdiction  to  make 
an  order  under  Ord.  XVII.  r.  8,  that  the 
plaintiff  should  proceed  with  the  action  against 
the  deceased  defendant's  administrator,  or  that, 
in  default,  the  action  might  be  dismissed  against 
him.  i)»A«T.J>avi«,62Ii.J.,Q.B.649;ri893] 
2  Q.  B.  260 ;  4  B.  618 ;  69  L.  T,  490  ;  41^.  E- 
678-C.  A, 

Court  to  whioh  Transfer  made— Court  in  which. 
Aotioii  might  luva  been   oonuneneeiLJ  — 

By  s.  66  of  the  County  Courts  Act,  1888,. 
"  where  in  any  action  of  contract  brought 
in  the  high  court  the  claim  indorsed  on 
the  writ  docs  not  exceed  lOOZ.,  ...  it  shall 
be  lawful  for  either  party  to  the  action  at  any 
time,  if  the  whole  or  part  of  the  demand  of  the 
plaintiff  be  contested,  to  apply  to  a  judge  of  the 
high  court  at  chambers  to  order  such  action  to 
be  tried  in  any  court  in  which  the  action  might 
have  been  commenced,  or  in  any  court  conven- 
ient tlicrcto ;  and  on  the  hearing  of  the  applica* 
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tion  the  jodgc  fihall,  unless  there  is  good  canse  to 
the  contrary,  onler  snch  actiou  to  be  tried 
according."  By  s.  66,  "  All  pcrsonttl  actions, 
where  the  debt,  oemAnd,  or  dninnge  clnimed  is 
not  more  than  501.,  .  .  .  may  be  commenced 
in  the  court."  By  a.  186  the  word  "  court "  or 
"county  court"  "shall  mean  and  include  any 
court  held  miiler  this  net,  and  also  the  City  of 
London  Court,  and  shall  include  and  mean  the 
ji^gc  or  registrar  of  the  court "  : — Held,  that  s. 
65  gires  power  to  order  the  trial  to  take  place  in 
any  county  court  In  which  the  action  (if  the 
amount  claimed  had  been  such  that  it  could  have 
been  commenced  in  a  county  court)  mi(:ht  have 
been  commenccci  Curtis  v.  Stuviu,  68  L.  J., 
Q.  is.  174  ;  22  Q.  B.  D.  513  ;  60  I*  T.  772  ;  37 
W.  R.315. 

By  the  County  Courts  Act,  1888,  s.  74  an  action 

may  be  commenced  in  any  county  court  of  the 
district  in  which  the  defendant,  or  one  of  the  de- 
fendants, dwells  or  carries  on  business,  or  by 
leave  of  the  judge  or  registrar,  in  the  court  of  the 
district  in  which  the  cause  of  actiou  wholly  or  in 
part  arose.  An  action  of  contract  was  brought 
in  the  high  court  in  which  the  claim  did  not  ex- 
ceed lOoX  The  defendant  dwelt  and  carried  on 
hostncsa  in  London,  but  a  part  of  the  cause  of 
action  arose  in  Yorkshire.  On  an  application  by 
the  plaintiff  for  an  order  that  the  action  may  be 
triea  in  Torkshire : — Held,  that  such  an  order 
conld  be  rightly  made  under  e.  65  of  the  County 
Courts  Act,  1888,  as  the  expression  "the  court 
in  vhidi  the  action  might  have  commenced  "  in- 
daded  all  courts  in  which  the  action  might  have 
commenced  under  s.  74  of  the  act,  either  as  of 
right,  or  by  leave  of  the  judge  or  registrar. 
Surkill  T.  Thomat,  61  L.  J.,  Q.  B.  322  :  [1892] 
1  Q.  B.  812  i  66  L.  T.  150 ;  40  W.  B.  260- 
C.A. 

Hskuig  tlie  Ordsr— Jniitdiotion  of  Kattar  of 

ffigh  Conrt.]— By  30  &  31  Vict.  c.  68,  the 
judges  arc  authorised  to  delegate  to  the  masters 
sach  powers  as  are  now  exercised  by  the  judges 
at  chambere.  The  SO  &  31  Vict  c.  142,  s.  7, 
which  was  passed  after  the  above  statute,  enables 
the  judges  at  chambers  to  send  certain  causes 
down  to  the  connty  courts: — Held,  that  the 
masters  have  power  to  send  such  causes  for  trial 
at  the  county  courts.  Walth  v.  Smith,  30  L,  T. 
504;  22  W.  B.  576.  8.  P.  Palmer  v.  Bobertt, 
29  L.  T.  403  ;  23  W.  B.  577,  n. 

 Order  befttro  Iinu  Joined.]— An  order  to 

tiy  in  the  comity  court,  under  19  &  20  Vict.  c. 
IW,  8. 26,  will  not  be  rescinded,  or  the  subsequent 
proceedings  set  aside,  on  the  ground  that  it  was 
made  before  iasue  joined,  where  the  cause  has 
been  tried,  and  both  parties  have  appeared  at  the 
trial  without  objecting  to  the  validity  of  the  order 
ffl  to  the  case  being  &ard.  Tomkini  t.  Beard. 
18  L.  T.  868  ;  16      E.  720. 

 Siimiatal  of  Application — Power  of  Judge 

t*  impose  Condition  as  to  Costs.]— If  an  action 
is  brought  for  more  than  50/.,  the  order  dismissing 
the  d^endant's  application  to  have  it  tried  in 
the  county  conrt  cannot  go  on  to  provide  that  if 
only  501.  is  recorered  the  plaintiff  shall  be  en- 
titled only  to  county  court  costs.  Jiuley  t. 
Jnu,  48  L.  J.,  Ex.  222  ;  4  Bx.  D.  16 ;  27  W.  B. 
111. 

Older  Undii^  on  Conn^  Conrt  Jndgv.l— 
^Phen  an  order  purporting  to  be  made  by  a  judge 


at  chambers,  and  bearing  the  signature  of  the 
judge  impi-osseil  by  a  stamn,  in  the  usual  way, 
transferring  a  cause  from  tiie  superior  court  to 
the  county  court,  is  serrod  on  the  judge  of  the 
county  court,  he  is  bound  to  obey  the  order,  and 
he  caunot  inquire  into  the  circumstnnccs  under 
which  it  was  made,  Bladei  v.  Lattfrenee,  4  t 
L.  J.,  Q.  B.  133  ;  L.  B.  9  Q.  B.  874 ;  80  L.  T. 
878  ;  22  W.  B.  643. 

Praottoe  after  Aetion  Bemitted— Amendment 
of  Frooeedingi.]— When  an  action  is  sent  for 
trial  in  a  county  court  under  19  &  20  Vict.  c.  108, 
B.  26,  the  judge  may,  by  virtue  of  3.  57,  amend  all 
defects  and  errors  in  the  procce^lingn,  such  as 
variances  and  accidental  mistakes,  but  cannot 
add  a  new  plea,  as  that  would  be  raising  a  dif- 
ferent issue  from  that  which  the  judge  of  the 
superior  court  in  his  discretion  sent  down  to  be 
tried.   Thomai  v.  Parcell,  22  L.  T.  474. 

But,  per  Hannen,  J.,  in  such  a  case  the  judge 
of  the  connty  court  may  not  only  amend  vari- 
ances and  accidental  mistakes,  but  may  exercise 
the  same  powers  of  amendment  as  a  judge  at  nisi 
prius.  ih. 

 At  the  Trial.] — When  a  cause  i» 

ordered  to  be  tried  in  a  county  court,  under  1 9&  2i> 
Vict.  c.  108,  8.  36,  the  judge  of  the  county  court 
has  at  the  trial  the  same  power  of  amending  a  mis- 
joinder of  defendants  as  a  jwlgc  of  a  superior 
ccnr.  sitting  at  nisi  prius  has  under  the  Common 

w  I'roceduro  Act,  1852,  a  37,  HentUmn  v. 
Wuider,  41  L.  J.,  Ex.  43  ;  L.  B.  7  Ex.  148  ;  2tf 
L.  T.  167  ;  20  W.  K.  471. 

The  county  court  judge  has  no  power  to  ameml 
the  inna  .Sain  v.  Gregory,  14  L.  T.  601 ;  14 
W.B.846. 

— ^Votiee  of  Trial.]— There  was  no  rule 
respecting  the  notice  of  trial  necessary  when  a 
cause  commenced  in  a  superior  court  was  ordered 
to  be  tried  in  a  county  court  under  19  St  20  Vict 
c.  108, 8.  26 ;  it  was  enough  that  the  noti(»  was 
reasonable.  Ipmich  Qaxlight  Co.  t.  Norman^ 
7  B.  ft  S.  847  ;  15  L.  T.  290. 

 Mglit  to  try  ly  Jury.]— Whai  a  cause 

was  sent  to  a  county  court  for  trial,  under  19  & 
20  Vict.  c.  108,  s.  2(i,  jind  no  special  terms  were 
imposed  by  the  onler,  the  parties  were  entitled 
(the  demand  being  of  sutticient  amount)  to  have 
it  tried  by  a  jury  ;  and  this  notwithstanding  a 
second  trial  was  directed  in  a  case  where  the  first 
trial  was  by  the  judge,  without  a  jury.  Ford  v. 
Taylor,  47  L.  J.,  C.  P.  116 ;  3  C,  P.  D.  21 ;  87 
L.  T.  431 ;  26  W.  B.  170.  See  aUo  post,  coT. 
9i3. 

 Judgment- Vo  Xotion  Veeeuary.]  — 

Ords.  XXXVl.  and  XL.  do  not  repeal  the  enact- 
ment In  19  ic.  20  Vict,  c  108,  8.  26,  by  which,, 
where  a  cause  is  ordered  to  be  tried  in  a  county 
court,  the  registrar  is  to  certify  the  result  of  tli;r 
trial  to  the  superior  court,  and  judgment  is  to  h<i 
signed  according  to  such  certificate ;  and  ni> 
motion  for  judgment  is  necessatr.  Seult  v. 
Freeman,  46  L.  J.,  Q.  B.  173  ;  8  Q.  B.  D.  177  ; 
36  L.  T.  039 ;  36  W.  B.  251. 

 '  Judgment,  how  Signed.]  —  Where  an 

action  brought  in  the  high  court  is  ordered, 
under  19  &  20  Vict.  c.  108,  s.  26,  to  be  trial  in  a 
county  court,  and  after  the  hearing  the  registrar 
of  the  connty  court  certifies  the  rea^  to  the  i 
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maater's  office,  judgment  maj  be  signed  in 
accordance  with  8a<A  certificate  withont  taking 
oat  a  Bommoos  for  an  order  to  sign  judgment. 
Stfutt  V.  Freeman  (35  L.  T,  9311)  approved. 
Johntonv.  mUon,  46  L.  T.  647— C.  A, 

 Application  foi  Kev  Trial.]— Where  a 

cause,  commenced  in  a  Bu^rior  court,  waa  tried 
in  a  connty  court,  under  a  judge's  order,  in  pur- 
suance of  19  &  20  Tlct  108,  s.  26,  an  application 
for  a  new  trial  was  made  to  the  euperior  court, 
in  whose  jurisdiction  the  cause  remained.  Baini- 
fffHh  V.  Pledge,  6  B.  &  8.  425  ;  35  L.  J.,  Q.  B. 
169  (  L.  E.  1  Q.  B.  427  ;  12  Jur.  (NA)  644  ;  14 
L.  T.  861. 

 Jnriidiotion  of  High  Coort  after  Tranifer 

— 4)0iti.] — After  an  action  has  been  transferred 
from  the  high  court  to  a  county  court  under 
section  65  of  the  County  Courts  Act,  1888,  the 
high  court  has  no  further  original  jurisdiction 
in  it,  and  a  judge  of  that  court  cannot  make  any 
order  aa  to  the  taxation  of  ihe  costs  of  the  action. 
In  such  an  action  the  rules  as  to  costs  contained 
in  section  110  of  the  act  must  be  applied  by  the 
Tudge  of  the  county  court  to  which  it  tias  been 
transferred,  and  not  by  a  judge  of  the  high 
<!Ourt,  who  can  only  exercise  jurisdiction  under 
that  section  in  an  action  remaining  in  the  high 
court  and  tried  there.  IlarriM  v.  Judge,  61  L.  J., 
<J.  B.  577 ;  [1892]  3  Q.  B.  665  j  67  L.  T.  19  ;  41 
TV.E.9— O.A. 

 AppeaL] — Where  an  action  brought 

in  the  euperior  court  was,  after  issue  joined, 
remitted  for  trial  to  a  county  court  imder  19  & 
20  Vict.  c.  108,  B.  26,  the  action  still  remained  in 
the  snperior  court,  and  an  appeal  to  the  court 
of  appeal  would  lie  without  special  leave  from 
the  refusal  of  a  divisional  court  to  grant  a 
new  trial.  Jtabhage  v.  Coulbunrn,  62  L.  J., 
<i.  B.  50  ;  46  L.  T.  515.  But  aeaSowlet  y.  Drake 
and  Mof^  t.  Steward,  infra,  col.  932. 

 Further    IHreotion.]  —  When  an 

action  was  commenced  in  the  high  court,  re- 
mitted for  trial  to  a  county  court,  untier  19  &  20 
Vict,  c.  108,  B.  26,  the  division  of  the  high  court 
in  which  it  waa  institnted  still  rctaini^  it  for 
purposes  of  farther  directions.  Sican  v.  Inglia, 
»6  L  T.  114. 

  CoitB  —  Taxation  —  Scale  —  Balance  of 

<Uaim  only  remitted.]  —  Where  in  an  action 
brought  in  the  high  court  a  portion  of  the 
Amount  is  recovered  and  the  action  is  remitted 
to  the  county  court  under  the  County  Courts 
Act,  1888,  s.  65,  for  trial  as  to  the  balance,  in 
deciding  the  scale  on  which  the  costs  in  the 
county  court  ehoiUd  be  taxed,  account  must  bo 
taken  of  the  whole  amount  recovered  in  the 
action.  Ae^^-lu  v.  Heitrurtt,  G3  L.  J.,  Q.  B.  69i  ; 
[1894]  2  Q.  B.  329  ;  10  B.  290;  71  L.  T.  247  ; 
42  W.  R.  539. 

 Cost!  in  High  Court  before  Transfer.]- 

A  plaintiff  brouglit  an  action  of  contract  in  the 
high  court  which  could  have  been  commenced  in 
u  county  court.  The  action  was  transferred  to  a 
county  court  under  the  County  Courts  Act,  1888, 
s.  65,  and  the  plaintiff  recovered  less  than  20i. : 
—Held  that  the  Comity  Courts  Act,  1888,  s.  116, 
which  provides  that  if  in  an  action  on  contract 
brought  in  the  higti  court  which  could  have  been 
«omme&ced  in  a  connty  court,  the  plaintiff  re- 


covers a  sum  less  than  201.,  he  shall  not  be 
entitled  to  any  costs  of  the  action,  applies  to  all 

actions  brought  in  the  high  court  which  mi^t 
have  been  commenced  in  the  county  court,  aoA 
to  all  costs  of  such  actions,  and  not  only  to  bo 
much  of  them,  as  in  a  case  ordered  to  be  tried  in 
the  county  court  liave  been  incurred  before  the 
order,  and  that  the  plaintiff  was  not  entitled  to 
any  coBts  of  the  action.  ArmUatie  v.  Fiw*  (67 
li.  T.  415)  overruled.  WMte  v.  CoheH,  62  L.  J, 
Q.  B.  274,-  [18931  1  B.  580;  4  B.852;  68 
L.  T.  303  ;  41  W.  B.  396. 

The  certificate  as  to  costs  in  s.  116  of  the 
County  Courts  Act,  1888,  only  applies  to  actions 
tried  in  the  high  court,  and  a  county  court  judge 
has  no  power  to  grant  the  certificate  in  an  action 
transferred  under  s.  65.  lb. 

The  proviiioMs  of  section  118  of  the  County 
Courts  Act,  18^8,  as  to  taxation,  do  not  apply  to 
costs  incurred  in  the  high  court  up  to  the  date 
of  an  order  remitting  to  the  county  court  an 
action  commenced  in  the  hi^^  court.  JSoydell  r. 
milar  (60  L.  J.,  Q.  B.  251)  approved.  Cubltim 
T.  Mayo.  or.  L.  J..  Q.  B.  267  ;  [1896]  1  Q.  B.  246; 
74  L.  T.  6.-. ;  H  W.  R.  473  ;  60  J.  P.  212— C.  A. 

A  judge  ordcre<l  under  19  &  20  Vict  c.  108, 
B.  26,  that  a  trial  in  an  action  brought  in  the 
Queen's  Bench  should  be  bad  in  a  county  court. 
The  action  having  been  tried,  the  costs  were 
taxed  by  the  master  according  to  the  scale  <tf  the 
superior  courts,  so  far  as  regarded  the  proceed- 
ings in  the  Queen's  Bench ;  but,  so  far  as  re- 
garded the  proceedings  in  the  county  court, 
according  to  the  county  court  scale : — Held,  that 
he  was  justitictl  in  so  far  adopting  the  coun^ 
court  scale  as  liis  guide.  ]Vh»ttcn^r.  thiter, 
El.,  BL  &.  El  787  j  27  L.  J.,  Q,  a  277 ;  4  Jar. 
(N.S.)896  i  6W.  K.651. 

S.  Actions  op  Toet. 

County  Courts  Act,  1888,  s.  66. 

What  Actions — Trover.] — An  action  of  trover 
may  be  remitted  under  30  Ji  31  Vict.  u.  142,8. 10, 
although  it  is  not  specially  mentioned.  Ctapkam 
V.  Olircr,  30  L.  T.  365  ;  22  W.  R.  655. 

  Aotion  for  Slander.] — Notwithstanding 

the  provisions  of  s.  67  of  the  Judicature  Act,  1873, 
which  ^plics  the  provteions  of  s.  10  of  the 
County  Courts  Act,  1867,  to  «  all  actions  in  the 
High  Court  in  which  any  relief  is  sought  which 
can  be  given  in  a  county  court,"  there  is  still 
jurisdiction,  under  s.  10  of  the  County  Courts 
Act,  1867,  to  remit  an  action  for  slander  to  a 
county  court  for  trial.  Stnha  v.  StvJtet,  56  L.  J-, 
Q.  B.  494  ;  19  Q.  B.  D.  419  ;  86  W.  E.  28— C.  A 
Affirming  56  L.  T.  712. 

 Counter-claim  where  Aotion  stayed.]— 

A  counter-claim  is  not  an  "  action  "  within  s.  6fi 
of  the  County  Courts  Act,  1888,  and  therefore 
there  is  no  jurisdiction  to  remit  a  counter-clnim 
tor  trial  to  the  county  court  where  the  or^nal 
action  has  been  stayetl,  and  the  counter-claim  is 
the  only  matter  remaining  to  be  tried.  DdobM 
Flipo  V.  Varty,  62  L.  J.,  Q.  B.  398 ;  [1893]  1 
Q.  B.  663 ;  5  K.  S47 ;  68  L.  T.  797  ;  42  W.  B. 
48. 

 BeeoTity  for  Costi— "  Tifible  Keani."]  - 

By  the  terra  "  visible  means  "  as  used  in  s.  10'  of 
the  County  Courts  Act,  1867,  is  intended  such 
means  ns  could  be  fairly  ascertained  by  a  reason- 
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able  person  in  the  poeition  of  the  defendaat.  Oa 
the  filiBg  of  the  affidavit  the  juriBdictioo  of  the 
judge  arises,  and  he  is  to  satisfy  himself  not 
merely  whether  the  plaintiff  has  any  "visible 
meaoa,"  bat  whether  he  has  aoy  means  at  all  of 
paying  the  costs,  and  the  judge  has  a  judicial 
iiscretlon  whether  he  will  make  the  order.  On 
in  applicatioQ  under  the  above  section,  it  ap- 
Xared  from  the  affidavit  that  the  defendant  was 
in  possession  of  certain  property  of  the  plaintiff 
ander  a  claim  for  rent  for  5,9291. ;  tnat  the 
plaintiff  had  no  pn^rty  upon  which  an  execu- 
tion under  a  judgment  for  2,4042.  could  be  levied ; 
that  his  faniitare  had  been  sold  under  an  execu- 
tion, and  that  he  had  assigned  his  property  for 
the  benefit  of  his  creditors.  It  aSao  appeared 
that  the  plaintiff  was  being  employed  as  a 
coUicry  manager  at  a  weekly  wage  of  4/.,  the 
employment  being  determinable  upon  three 
monUui'  notice,  or  on  payment  of  three  months' 
islat7  in  lien  of  notice,  or  without  notice  in  the 
event  of  wilful  misconduct : — Held,  that  whether 
or  not  the  salary  could  be  attached,  the  plaintiff 
had  no  substantial  means  of  payinj;  the  costs  of 
the  action  in  the  event  of  the  verdict  being  for 
the  defendant,  and  that  an  order  was  rightly 
made  under  s.  10.  Gmnul  v.  Gareie,  (Ir.  K. 
5  C.  L.  74)  considered.  Lea  v.  Parker,  64  L  J., 
Q.  B.  38  ;  13  Q.  B.  D.  835  ;  33  W.  R.  101— 
C.  A. 

Possession  of  movable  chattels,  the  full  value 
of  which  would  merely  suffice  to  cover  the  pro- 
bable amount  of  the  defendant's  costs,  does  not 
constitute  "  visible  means  "  within  the  meaning 
of  8.  6  of  the  Common  Law  Procedure  (Amend- 
ment) Act  (Ireland),  1870  (equivalent  to  9.  10  of 
the  County  Courts  Act,  1867),  so  as  to  prevent  the 
action  from  being  remitted  to  the  county  court. 
Wataoa  v.  McCann,  6  L.  B.  If.  21. 

The  plaintiff  who  was  manager  of  his  father's 
i>asiness  of  cabinet  maker  at  a  salary  of  120Z.  per 
annom  was  h^  not  to  have  visible  means  within 
s.  6  of  the  Common  Law  Procedure  Amendment 
Act,  1370.  TtfrAij^tot  V.  CltiHior.  Ir.  B.  8  0.  L. 
340. 

All  affidavit  by  a  defendant  merely  stating 
that  he  has  been  informed  and  believes  that  the 
plaintiff  has  no  visible  means,  is  defective  Cor  not 
^wing  the  source  whence  he  has  derived  his  in- 
formation ;  but  that  detect  may  be  cured  by  the 
affidavit  in  reply  of  the  plaintiff  attempting  to 
show  he  lus  visible  means  and  failing  to  do  so. 
Mohm  T.  CreeOcm,  2  L.  B.  Ir.  IIS. 

Causa  «f  Aetton  lit  to  b*  Proieeated.]— 

Section  66  of  the  Comity  Courts  Act,  1888,  pro- 
vides that  in  certain  cases  actions  of  tort  may 
be  remitted  to  the  connty  court  for  trial,  nnlesa 
the  plaintiff  satisfies  the  juc^  of  tiie  high  court 
that  hu  a  caaso  <tf  actum  nt  to  be  prosecuted 
In  the  high  court.  It  Is  not,  however,  necessary 
for  the  plaintiff  to  show  that  he  has  a  cause  of 
action  which  must  succeed,  but  rather  that  he 
must  satisfy  the  judge  that  he  has  a  cause  of 
action  of  superior  fitness  to  be  triad  in  the  hi^ 
court   Famr  v.  Lowe,  65  J.  P.  183. 

Before  the  Jodicatnre  Acts  a  judge  sitting  at 
chambers  for  all  the  oonits,  although  not  a  judge 
of  the  particular  court  In  which  the  action  was 
brought,  bad  jurisdiction  to  make  an  order  for 
trial  of  an  action  In  the  connty  court.  But  the 
order  made  by  the  judge  was  open  to  review  by 
the  conrt ;  and  his  decision  was  not  final  as 
to  whether  the  plaintiff  had  a  cause  oE  action 
ftt  to  be  proaeciited  In  the  mpoEloi  court. 


Omsnt  r.  WoumMt,  9  B.  8.  248 ;  87  h.  J., 
Q.  B.  159  ;  L.  B.  8  Q.  B.  469  ;  18  L.  T.  357;  IS 
W.  B.  932. 

Diieration  m  to  Bemittliif  —  ^N^oaL]  — 
Making  the  order  remitting  an  action  to  the 
county  court  under  s.  10  of  the  County  Courts 
Act,  1867,  is  a  question  for  the  discretion  of  the 
master,  and  the  court  will  not,  unless  strong 
cause  is  shown  for  so  doing,  interfere  wiUi  the 
exercise  of  that  discretion.  Clapham  v.  Olivtr, 
30  L.  T.  365  ;  23  W.  B.  655. 

 Power  to  make  Order  witlioat  Affldavlt.] 

— The  high  court  has  no  jurisdiction  to  remit  an 
action  of  tort  to  the  county  court  under  s.  10  of 
the  County  Courts  Act,  1867,  without  an  affidavit 
under  such  section  as  to  the  plaintiff's  want  of 
means.  Beg.  v.  Marylthone  County  (hurt  Judge, 
50  L.  T.  97. 

 Judge  at  OhamlMri  raqniring  AflLdavits 

in  Answer.  J — A  jui^  at  chambers  may  properly 
decline  to  remit  an  action  to  a  county  court  under 
8.  10  of  the  Coon^  Courts  Act,  1667,  without 
requiring  an  affidavit  f  nmi  the  plaintiff  in  answer 
to  the  defendant's  affidavit  under  that  section. 
Coxwell  V.  London  ffenmU  OmmHhu  Ot.,  37 
W.  R.  381. 

 Appearanoe  entered  ij  on*  Defsndant — 

Hotioa  to  remit  by  anothu  Dafandiat.]— A  writ 
was  issued  against  A,  as  tdo  defendant  in  an 

action  of  tort,  and  served  upon  him ;  and  on 
appearance  was  entered  by  A.,  requiring  a 
statement  of  claim.  Subsequently  the  plaintiff 
obtained  leave  to  amend  the  writ  by  adding  B. 
as  a  co^lefendant  In  the  action,  and  the  writ,  so 
amended,  was  served  upon  B.  B.,  within  the 
prescribed  period  (eight  days),  moved  that  in 
default  of  the  plaintiff  giving  security  for  costs, 
the  action  should  be  remitted  to  the  civil  Wll 
court  in  which  the  defendants  were  described 
in  the  writ  as  residing,  grounding  the  motion  ou 
the  usual  affidavit,  that  the  plaintiff  had  no 
visible  means Held,  that  In  default  Ot  the 
plaintiff  giving  security  for  costs  Uie  action 
should  be  remitted ;  but  that  such  security 
should  be  given  for  the  costs  of  the  defendant  B. 
only.   Fagan  V.  Mtmkt,  20  L.  B.,  Ir.  1— C.  A. 

Jurisdiction  of  Superior  Court  over  Aotiou 
until  Order  Lodged  in  County  Court.]— An  order 
was  made  under  the  County  Courts  Act,  1867,  s.  10, 
remitting  an  action  to  the  county  court  uiUess 
security  was  given  for  the  costs  within  a  week. 
The  plaintiff  did  not  give  security  within  Uie 
time  limited,  but  after  that  time  applied  for  and 
obtained  an  order  extending  the  thne  for  giving 
securi^ : — Held,  that  nnm  the  p'ft^nt**?  had 
lodged  the  writ  and  order  remitting  the  action 
wi^  the  registrar  of  the  county  conrt  in  accord* 
ance  with  the  section,  the  action  remained  In 
the  superior  court,  and  consequently  there  was 
jurisdiction  to  make  the  order  extending  the  time 
for  giving  securitT.  WOpljf  t.  Buhl,  47  L.  J., 
Q.  B.  151 ;  8  Q.  B.  D.  363  ;  88  L.  T.  IIS  :  26 
W.  B.  800— C.  A. 

Where  the  time  limited  an  order  made 
under  s.  66  of  the  County  Courts  Act,  1888, 
remitting  an  action  commenced  in  the  high 
court  for  trial  to  a  county  court,  has  expired, 
the  action  nevertheless  remains  in  the  high  court 
until  the  jdaiutifl  has  lodged  the  oriRinal  writ 
and  such  order  with  tbo  i^istiur     tiie  conn^ 
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court  ;  and  onUI  that  has  been  done  a  master  of 
tlie  high  court  hu  jurisdiction  on  the  applica- 
tion of  the  plaintiff  to  make  an  order  for  further 
and  better  answers  to  interw^tories.  Welply  v. 
Sukl  (47  L.  J.,  Q.  B.  151)  followed.  lyErrioo  T. 
Samvel,  65  L.  J.,  Q.  B.  197  ;  [1896]  I  Q.B.  168  ; 
78  li.  T.  6$0 ;  44  W.  B.  8&6— C.  A. 

IMfty  In  Lodgluff  Writ  and  Ordw.]— Where 

an  action  is  remitted  to  the  coonty  court  under 
80  &  31  Vict.  c.  142,  s.  10,  and  the  plaintiff  does 
not  lodge  the  original  writ  and  the  order  with 
the  r^istrar  of  the  county  court,  the  proper 
course  for  the  defendant  to  punue  is  to  apply 
hj  summons  at  "chambers  to  compel  the  plaintiff 
either  to  proceed  with  the  action  or  abandon  it. 
The  county  court  judge  cannot  refuse  to  hear  the 
action  on  the  ground  that  there  has  been  delay 
In  lod^ng  the  writ  and  order  with  the  registrar. 
DrUcol  T.  King,  49  L.  T.  699 ;  32  W.  B.  870. 

Appaal  from  Order.} — Upon  an  order  made 
B  judge  at  chambers  under  80  &  81  Tict. 
c.  142,  B.  10,  directing  a  cause  to  be  tried  in  a 
county  oourt  in  default  of  security  being  given 
for  the  defendant's  costs,  or  of  satisfying  the 
judge  that  the  plaintiff  has  a  cause  of  action  fit 
to  be  prosecuted  in  the  superior  court,  an  appeal 
lies  to  tiie  superior  court.  But  such  court, 
although  entertaining  an  opinion  that  the  cause 
Is  one  which  might  be  fit  to  be  tried  in  the 
flup^or  court,  will  not  interfere  with  the  deci- 
sion the  \\i.Aga  at  duunbers  unless  it  is  of 
opinion  that  such  decision  is  obviously  wrong. 
Jetmingt  T.  London  Oeneral  Omnibtu  Co.,  30 
L.  T.  366. 

Before  the  court  will  reriew  the  discretion  of 
a  judge  in  remitting  an  action  to  the  county 
court,  on  the  plaintiff  failing  to  give  security  for 
costs,  it  must  be  very  clearly  &own  that  the 
judge  wrongly  exercised  such  discretion.  Biffpo» 
T.  Joj/ee,  31  L.  T.  476. 

An  action  for  seduction  was  remitted  to  the 
county  court  by  a  judge  at  chambers,  under  the 
80  ft  31  Vict  c  142,  8.  10,  by  which  the  judge 
has  power  to  remit  such  action  to  the  county 
court  on  the  application  of  the  defendant,  unless 
the  plaintiff  shall  gtve  security  for  costs,  or 
"  satisfy  the  judge  tlmt  he  has  a  cause  of  action 
fit  to  be  prosecuted  in  a  superior  court."  The 
pWntiff  deposed  that  he  was  advised  that  it  was 
expedient,  as  a  matter  of  law,  that  the  action 
should  be  tried  in  a  superior  court.  The  court 
was  equally  divided  in  opinion  as  to  whether  the 
dlacr^ion  d  the  judge  had  been  rightly  exer- 
cised, bat  refused  a  nue  to  review  it.  lb. 

 Affldavlts  to  be  Prodnoed.]— A  cause 

had  been,  by  order,  under  30  k  31  Vict.  c.  142,  s. 
10,  remitted  to  the  county  court  upon  an  afti- 
daTit  <^  the  defendant,  stating  the  nature  of  the 
action,  and  that  the  plalntifl  had  no  visible 
means  of  paying  the  costs.  The  plaintiff,  In 
appealing  against  the  order,  did  not  bring  the 
uBdavit  before  the  court : — Held,  that  the  rule 
of  practice  being  that  all  relevant  affidavits  aaed 
at  chambers  must  be  referred  to  on  appeal  to  the 
court,  this  was  a  relevant  affidavit,  because  it 
disclosed  the  nature  of  the  causa  of  action. 
Solmet  r.  MotmUteph«n,  L.  B.  10  C.  P.  474  ;  83 
L.T.3M. 

Fraeties  after  Action  Bamitted— Pleadings  to 
be  Begarded.]  —  When  an  action  is  remitted 
ttom  the  high  court,  under  80  &  31  VicU  o.  142, 


3.  10,  for  trial,  and  the  writ  and  statement  tA  * 
claim.  If  any,  are  lodged  in  the  county  court, 
together  with  particulars  given  under  the 
County  Court  RHles,  1875,  Ord.  XX.  r.  1,  the 
county  court  judge  ought  not  to  restrict  the 
plaintiff  to  proof  of  the  claim  as  indorsed  on 
the  writ  or  stated  in  the  particulars,  but  should 
take  cognisance  of  the  statement  of  claim,  and, 
if  asked  to  do  sOt  reeeive  evidence  in  support 
of  the  auctions  therein.  Jahnton  v.  Palmar, 
4  C.  P.  a  2o8  ;  27  W.  K.  041. 

 Power  of  Oonn^  Court  Judge  to  add 

Defendant.]— Where  an  action  has  been  remitted 
for  trial  in  the  county  court  under  section  10  of 
the  County  Courts  Acts,  1867,  the  county  coort 
judge  has  no  power  to  add  a  defendant  without 
his  consent.  Mulleneiten  v.  CouUon,  57  Xh  J., 
Q.  B.  834  ;  20  Q.  B.  D.  667  ;  36  W.  a  B24. 

—  Fomr  to  Stay  Proeeedingt.]— Where  an 
action,  commenced  in  the  high  court,  under  30 
4  31  Vict,  c,  142,  B.  10,  the  county  court  judge 
has  power  to  make  an  order  staying  the  proceed- 
ings until  the  plaintiff  has  paid  the  costs  of  a 
previous  action  brought  by  him  in  the  high 
court  against  the  same  defendant,  Jfcw.  v. 
Bayley,  61  L,  J„  Q.  B.  244  ;  8  Q.  B.  J3.  411 ;  30 
W.  B.  623. 

— —  .^peaL] — ^Where  a  case  was  remitted  for 
trial  before  a  county  court  under  the  County 
Courts  Act,  1867  (80  k  31  Vict.  c.  142)  s.  10,  it 
became  a  county  court  cause,  and  the  determina- 
tion of  a  diviaioual  court  on  appeal  from  the 
decision  of  the  county  court  judge  was  within  s.  45 
of  the  Judicature  Act,  1873,  and  therefore  final, 
unless  special  leave  to  appeal  was  given.  BotoUt 
V.  Drahe,  61  L,  J.,  Q.  B.  66  ;  8  Q.  B.  D.  826  ;  4K 
L.  T.  676 ;  80  W.  B.  888. 

 Costs.] — The  judge  of  a  county  court, 

to  which  an  action  of  slander  has  been  referred 
from  a  superior  court,  under  80  ft  31  Vict.  c.  142, 
B.  10,  has  jurisdiction  over  the  costs  of  suit,  both 
before  as  well  as  after  such  order.  The  last 
words  of  the  section  indicate  the  scale  on  which 
such  costs  are  to  be  allowed^  and  do  not  mean 
that  the  superior  court  is  to  exercise  any  juris- 
diction over  them.  Moody  r.  Steward,  40  L.  J.» 
Bx.  26 ;  L.  B.  6  Bz.  86  i  83  L.  T.  465  ;  19  W. 
B.  161. 

 Costs  of  ^poal  to  Conrt  of  J^paal  aftm 

Ordor  to  Bemit—Taxati«i.]— After  an  order  haa 
been  made  remitting  an  action  of  tort  to  the 
county  court,  under  s.  66  of  the  County  Courts 
Act,  1888,  but  before  the  writ  ond  order  were 
lodged  with  the  n^:istrar,an  interlocutory  appeal 
was  taken  by  the  plaintiff  to  the  Comt  of  Appeal, 
and  was  allowed  with  costs.  The  action  was  anb- 
sequcntly  tried  in  the  county  court,  and  the 
plaintiff  succeeded: — Held,  that  the  provisions 
of  8.  66  of  the  Conn^  Couria  Act,  1888,  did  not 
apply  to  the  costs  in  the  Court  of  Appeal,  and 
that  those  costs  must  be  taxed  by  the  taxing 
officer  of  the  high  court,  and  not  by  the  n^istiar 
of  the  county  court.  D'Ariw  v.  76  L,T. 

59— C.  A. 

8.  Eqditt  Mattbbs  tbok  Chakobbt 

DiTISIOK. 
County  Courts  Act,  1888,  a.  69. 

Special  Beason  Heoeisary.]— Although  the 
subject-matter  of  a  suit  is  within  the  jurisdiction 
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■<rf  the  oi»mt7  ooatt,  the  court,  in  the  absence  of 
any  special  reason,  will  not  order  the  suit  to  be 
■ttansferred  to  the  county  court.   Pieard  t.  JBtiM, 

18  L.  T.  70S. 

OlMdlanoe  to  pnvioTU  Orden  of  Court  re- 
-qnind,] — Where  a  party  to  a  Huit  in  the  coart  of 
chancery  has  not  obeyed  an  order  tA  Hhalt  court, 
-although  the  subject-matter  may  be  under  6001., 
the  judge  to  whose  court  the  suit  is  attached  will 
JKtt  order  a  transfer  of  it  to  the-county  court 
under  SO  &;  SI  Vict,  c  142,  b.  8.  MmUMm  t. 
JtaudeOey,  18  L.  T.  61. 

Juudietion  of  Higli  Oevrt  vntfl  Tzaaifer 
«ompl»t»d.] — Where  an  order  was  made  trans- 
ferring  on  action  commenced  in  the  chancery 
•diTistfm  to  a  county  court,  and  the  plaintiff 
failed  to  enter  the  action  in  the  county  court : — 
Held,  on  motion  by  the  defendant,  that  the 
snperior  court  had  jurisdiction  to  rary  the  order 
■of  tnmtfer  directing  the  |daintifi  within  one 
week  from  service  of  this  order  to  lodge  the 
necessary  documents  with  the  registrar  of  the 
county  court  to  complete  the  transfer,  the  costs 
to  be  in  the  discretion  of  the  county  court. 
Havid  V.  Hmoe,  53  L.  J.,  Ch.  1058  ;  27  Ch.  D. 
633  ;  60  L.  T.  753 ;  82  W.  B.  844. 

Bedonptton  Suit  againit  Seeiitrar  of  County 
-4!oiirt — IranifDr  to  Cnut  of  adjolniag  Diitriet.] 

— ^When  a  redemption  suit  is  commenced  in  the 
-court  of  chancery  against  the  registrar  of  the 
■county  court,  within  the  jurisdiction  of  which 

the  property  dealt  with  by  the  suit  lies,  an  order 

may  properly  be  made  under  80  &  31  Vict,  c. 

142,  s.  8,  to  transfer  the  salt  to  the  county  court 
-  of  the  adjoining  district,  as  the  word  action  in 

19  &  20  Vict.,  c  lOS,  s.  21,  includes  suit.  Linford 
V.  Oidgeon,  40  L.  J..  Ch.  614  ;  L.  B.  6  Ch.  869  ; 
19  W.  B.  677. 

Wisdlng^qr.]— See  Ay.  ▼.  Satt  atomhnue 
^OnuUp  ComH  Judge,  65  L.  T.  730. 


E.  PBACTICB. 

1.  Pabtibs. 

The  OntWB.] — ^The  prcrc^tlve  of  the  crown  to 
lemoTO  into  the  court  of  exchequer  a  cause  in 
.another  court  touching  the  crown  rerenues  is 
not  affected  by  the  9  &  10  Vict.,  c.  93.  Mountioy 
v.  Wood,  1  H.  &  N.  58  ;  2  Jur.  452. 

Coxporationi  and  Companiei.]— A  corporation 
may  be  sued  in  a  county  court.   Taylor  t.  Croui' 
.  land  Gat  and  Oike  Oo.,  11  Ez.  1 ;  3  C.  L.  R. 
865  ;  24  L.  J.,  Ex.  233  j  1  Jur.  (N.8.)  358 ;  3  W. 
B.SC8. 

In  such  an  action  the  corporation  may  be 
■  deemed  to  dwell  at  the  place  where  it  carries  on 

busineas.  lb.  S.  P.,  Adam  t.  O.  W.  Ry.,  6  R. 
.  JC  Jff.  404  i  SO  L.  J.  Ex.  134 ;  3  L.  T.  681  i  9  W. 

B.254. 

Faupen.] — judge  of  a  county  court  has 
power  to  allow  parties  to  sue  in  form&  pauperis. 
CkiMt  T.  BuIUh,  8  C.  B.  447 ;  7  &  L.  297  i  19 
L.J.tO.P.42j  14  Jur.  201. 

Jidnder  of  Flaintiffli— Aetion  tmder  Employers' 
.liability  Act,  1880.1— Ord.  Ill,  r.  1  of  the 
County  Court  Rules,  ISSlf,  docs  not  authorise  the 
.jc^ndor  of  the  l^pd  personal  representatiTes  <^ 
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persons,  whose  deaths  are  alleged  to  hare  re* 
suited  from  the  same  act  of  negligence,  as  plain- 
tiff in  an  action  to  recover  compensatioQ,  the 
cause  of  action  in  respect  of  the  cLeattt  of  each 
person  being  separate.  Carter  t.  lligby,  63  L.  J., 
Q.  B.  587  ;  Il8»6]  2  Q.  B.  113  j  74  JLT.  744  j  44 
W.  B.  666  ;  60  J.  P.  681— C.  A. 

Joinder  of  Husband  ai  Flaintifll]— The  judge 
of  the  sheriff's  oonrt  In  London  has  no  power  to 
amend  a  sununons  issued  upon  a  judgment  re- 
covered In  a  plaint  by  a  single  woman,  by  adding 
the  name  of  a  man  whom  she  had  married  subse- 
quently to  obtaioiu^  the  judgment.  Beg. 
Pearec,  2  B.  &  S.  531 ;  32  L.  J.,  M.  C.  75  ;  9  Jar. 
Cn.9.)  647;  7  L.T.697;  11  W.  R.236  ;  9  Cox, 
U.  C.  258. 

Kon-Joind«  of  Wits  ai  naintU.'] — A  married 
woman  advanced  250!,  upoa  the  security  of  a 
deposit  of  title-deeds  of  real  estate.  Her  husband 
diod,  and  she  married  a  second  time.  Shortly 
after  the  second  marriage  her  husband  borrowed 
money  upon  adepositof  the  deeds.  Subsequently 
she  separated  from  her  husband,  and  a  deed  was 
then  executed,  whereby  he  released  to  his  wife 
all  his  interest  in  her  real  and  personal  estate. 
The  husband  became  bankrupt,  and  hfs  assignee, 
having  paid  off  the  second  mortgage,  obtained 
possession  of  the  deeds.  Upon  the  death  of  the 
first  mortgagee  the  bankrupt's  assignee  filed  a 
plaint  in  the  county  court,  making  the  mort- 
gagee's executors  the  only  defendants,  and  <daim- 
ing  to  be  paid  the  2501.,  or  in  dd^ult  that  the 
property  might  be  sold.  The  judge,  overruling 
an  objection  taken  that  the  wife  was  a  necessary 
party,  made  the  order  prayed  : — Held,  that  she 
was  a  necessaiy  party  and  that  the  case  must 
stand  over  in  the  county  court,  wiUi  liberty  to 
the  plaintiff  to  amend  his  plaint  by  adding 
parties.   Sobimm  r,  O'Sdl,  22  L.  T.  889. 

Change  of  Parties— Assignee  of  Judgment 
Debt— Judgment  Summoni.]- By  Oid.  XXV. 
r.  9,  of  the  County  Court  Bules  of  1889,  where 
any  change  has  taken  place  after  judgment  by 
death  or  otherwise  in  the  parties  entitl^  to  take 
proceedings  to  enforce  the  judgment,  the  party 
alleging  himself  to  be  entitled  to  execution  must 
apply  to  the  judge  or  registrar  for  leave  to  issue 
execution  accordingly.  An  assignee  of  a  judg- 
ment debt  took  out  a  judgment  summons  under 
B.  5  of  the  Debtors*  Act,  1«69,  in  the  name  of  the 
judgment  creditor,  without  having  previon^y 
obtained  leave  under  theabove  rule : — Held,  that 
the  assignee  of  the  judgment  having  Soiled  to 
comply  with  Ord.  XXV,  r.  9,  the  county  court 
judge  had  no  jurisdiction  to  hear  the  summons 
£iiH  End  Building  Soet^y  t.  Slaoh,  60  L.  J. 
Q.  B.  869. 

2.  FBOCEEDINOS  BEVOBE  TBIAIh 

a.  Notice  of  Action. 

Suffloiency  of  Kotioe  of  Aetion.]— A  l«see  of 
a  tithe  commutation  rent-charge  having  die* 
trained  on  an  occupier,  the  occupier  gave  notice 
uf  action  as  under  6  &:  6  Vict.,  c  54,  s.  19,  "  for 
entering  upon  my  premises  at,"  &c,  "on  the 
11th  day  ot  March  instant,  and  then  and  there 
seizing  two  heifets  belonging  to  me,  and  con- 
tinuing on  my  premises  for  several  days ;  ajod 
alio  for  that  you,  against  my  wIU  and  consent, 
on  the  17th  wj  of  March  instant,  did  at,"  Ac, 
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"  then  and  there  Beixe,  sell  and  drive  away  and 
remoTe  from  my  premises  at,"  &c.,  "aforesaid, 
three  heifers  belonging  to  me."  The  action  was 
bron^t  in  a  connty  coort,  and  the  following 
particulars  of  demand  were  stated  For  un- 
lawfolly  entering  the  plaintiff's  premises,  and 
oontiauing  thereon,  seizing  and  distraining  three 
cattle  <tf  the  plaintiff,  under  colour  of  a  ifistress. 
3.  For  unlawfully  selling  three  other  cattle  of 
the  plaintiff's,  not  distrained.  And,  4.  For  oon- 
tinoing  on  the  plaintiff's  premises,  and  proceed- 
ing to  sell  the  plaintifTs  cattle,  after  an  aban- 
donment of  distress : — Held,  that  evidence  might 
be  given  of  the  fourth  particular ;  for  that,  if 
am  notice  was  neceasaiy  of  the  cause  of  actum 
referred  to  hi  the  fourth  perticnlar,  the  notice 
given  comprehended  such  caose.  Howard  t. 
Iteitier,  2  EL  Jt  BL  915  ;  23  L.  Q.  B.  60 ;  S 
W.  B.  66. 

b.  Plaint  and  Sninmoiu. 

CaUM  of  Action.] — Separate  plaints  may  be 
issued  in  the  county  court  for  two  or  more  causes 
of  action,  which  would  require  to  be  stated  In 
distinct  counts,  though  they  might  be  included 
in  tbe  same  declaration.  fVicika»  y.  Zm,  13 
Q.  B.  521 ;  18  L.  J..  Q.  B.  31 ;  12  Jur.  638. 

In  Action  transferred  from  High  Court  by 
Consent.] — When  an  action  has  been  com- 
menced in  a  superior  court,  and  afterwards 
it  has  been  agreed  between  the  parties  that  it 
shall  be  brooght  into  the  county  court  under  19 
ft  20  Yict.  c  108,  B.  23,  no  jortodiction  is  given 
to  the  county  court  judge  to  try  such  action  in 
the  county  court  without  the  usual  preliminaries, 
but  the  action  must  be  commencea  ^ain  in  the 
county  court  by  summons  and  plaint.  Pwirce 
V.  Wlnkia/rth,  28  L.  T.  710. 

Euonton  and  Administrators.] — After  judg- 
ment of  assets  quando  acciderint  on  a  plea  of 
plene  administravit  in  a  county  court,  the  proper 
method  of  proceeding  for  assets  received  oy  the 
defendant  since  plea  pleaded  is  not  by  a  sugges- 
tion of  a  devastavit,  bat  1^  a  summons,  stating 
the  judgment  quando,  and  su^esting  assets  after 
plea  pleaded.  Ellit  v.  Watt,  7  D.  ft  L.  299  ;  8 
C.  B.  614  ;  19  L.  J.,  C.  P.  113: 

Default  SomnuHU — Astitnue   of  Debt.]  — 

Semble,  per  Cave,  J.,  tiiat  the  snmmaty  proce- 
dore  by  default  summons  in  the  coanty  court  is 
not  available  to  the  assignee  of  a  debt.  Am.  t. 
Pmaypool  Omnty  Court  Judge,  63  L.  J.,  Q.  B. 
702;  10  B.  356  ;  71  L.  T.  17. 

Ihu  of  Bnnnunu  by  Lsbt*.] — Before  cowaty 
court  r.  43  (1856),  a  summons  issued  by  leave  of 
the  court  need  not  have  stated  on  the  face  of  it 
that  it  was  so  issued.  Watert  v.  Haiutlejf,  6  D. 
ftL.  88. 

  Vtom  of  ASdaTit.] — In  applying  for 

leave  to  issue  a  default  summons  in  a  county 
court  for  service  out  of  the  mrisdiction  to  recover 
a  claim  exceeding  bl.  the  affidavit  in  support  of 
the  application  need  not  contain  a  statenwnt  that 
the  defoBdant  does  not  follow  any  of  the  occupa- 
tions specified  in  Ord.  V.  r.  10  of  the  County 
Court  Rules,  1889.  ffordon  t.  Seans,  68  L.  J., 
Q.  B.  329;  [1894]  1  Q.  B.  248 ;  9  B.  129 ;  70  L. 
T.  70  ;  42  W.  R.  193— C.  A. 

Sarrioe  of  Siunouma— Proof  of  whore  Botioe  to 


Dsftaid.]— It  is  not  necewary  for  a  pliJntifl  to 
prove  perstmal  service  on  a  defendant  of  asum- 
mons  to  obtain  judgment  by  default  in  scbednle- 
B,  30  ft  31  Tict.,  c  142,  on  the  hearing  of  su 
action  brought  in  a  cotmty  court  for  goods  vAS 
in  the  way  of  his  trade,  when  the  d^end&nt  has- 
given  notice  to  defend.  Darit  v.  Pearct,  L.  B. 
5  C.  P.  435  ;  23  L.  T.  441 ;  18  W.  B.  736. 

 Suffleieney.]— The  proof  of  the  serrice 

a  summons  is  entirely  a  question  for  the  discre- 
tion of  the  judge  of  the  county  court ;  and  where- 
such  discretion  has  bmi  exercised,  the  court 
will  not  interfere.  Zohrab  v.  Smith,  2  B.  C. 
Bep.  8S1 ;  5  D.  ft  L.  633 ;  17  L.  J.,  Q.  B.  174  -,. 
13  Jur.  603.  8.  P.,  Water$  t.  muidlty,  6  D.  ft 
L.  88. 

It  is  the  cause  of  action,  and  not  the  mfS- 
ciency  of  the  service  of  the  summcois,  viiidt 
gives  a  oounty  court  its  jurisdiction  to  hear  a 
given  cause.  lb. 

In  a  suit  in  a  eoun^  court  the  sununons  and 
judgment  order  were  served  at  a  wrong  place,  to- 
that  the  defendant  knew  nothing  of  tnk  came 
until  his  goods  were  taken  in  execution ;  bat  the 
judgment  on  which  the  execution  proceeded  wu 
^ven  on  proof  made  to  the  satisfaction  of  the 
judge  that  the  summons  had  been  duly  serred. 
The  county  court  having  refused  to  set  aside  the 
proceedings  unless  the  defendant  woidd  Dndattlx- 
to  appear  and  defend  the  cause  on  the  merits,  and 
also  to  bring  no  action  against  the  plaintiff  or  any 
officer  of  the  court  with  reference  to  any  proceed- 
ings in  the  cause : — Held,  that  no  pn^ibition  lay. 
as  the  county  court  had  followed  the  provisioiui^ 
9  ft  10  Vict  c.  95,  B.  80.  JRobinmt  t.  Lemkan, 
2EX.333  ;  5D,ftL.713;  17  L.  J.,  Ex.  174;  12" 
Jur.  899. 

 Action  of  ^jeetmsnt— DsIiTerr  to  Bailiff 

"Forty  oleuT  Days  at  least  before  Betum  Day" 
— Powor  to  Waive.]— In  an  action  of  ejectment 
properly  brought  in  the  county  court,  the  sum- 
mons must  be  delivered  to  the  bailiff  forty  clear 
days  at  least  before  the  return-day,  under  Ord. 
VIII.  r.  7  of  the  County  Court  Rules,  1875,  and 
the  judge  of  the  county  court  has  no  power  tO' 
waive  this  condition  even  where,  though  the 
bailiff  has  not  received  the  summons  forty  days, 
he  has  yet  served  it  on  the  defendant  thirly-fiTc 
days  before  the  return-day  as  required  by  the 
latter  part  of  the  same  rule.  If  under  such  cir- 
cumstances the  judge  proceeds  to  hear  the  case, 
t^e  defendant  not  consenting,  the  high  court,  on 
appeal  Ijy  the  defendant,  will  set  aside  the  judg- 
ment. Semble,  such  a  case  is  not  matter  of  pro- 
hibition. Barker  v.  Palaver,  8  Q.  B.  D.  9 :  45 
L.T.480  ;  30W.a59. 

 •  Wairer.] — A  defendant  who  resided  out 

of  the  jurisdiction  oC  the  county  court  was 
served  with  a  summons  on  the  part  <^  the  plain- 
tiff, dated  the  8rd  of  January,  1850,  calling  on 
him  to  appear  before  that  court  on  the  25th. 
Janoaiy,  1860.  The  defendant  was  served  at  the 
same  time  with  an  order  of  the  judge  at  that 
court,  dated  the  30th  October,  1847,  giving  the 
plaintiff  leave  to  issue  a  summons :  it  did  not 
appear  whether  any  pbdnt  had  been  issued  before 
the  making  of  that  order.  On  the  19th  January 
the  defendant  left  a  notice  with  the  cleric,  stating^ 
that  he  intended  to  rely  on  the  Statute  I^iu- 
tations  as  a  bar  to  the  action.  The  court  refused, 
an  application  of  the  defendant  for  a  prohibition 
to  prevent  the  judge  from  proceeding  in  tlie  auil,. 
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becaoge,  assuming  it  to  be  doubtful  whether  the 
order  was  vftlid,  and  authorised  the  summoning 
the  defendant,  the  latter,  by  taking  the  step  of 
-aerring  the  notice,  relying  on  the  Statate  of 
Limitations,  had  wairecl  the  right  of  examining 
into  the  regularity  of  the  process  by  which  he 
had  been  smnmoned  to  appear,  Jonet  t.  Jamet, 
1  L.  U.  ft  F.  65  ;  19  L.  J.,  Q.  B.  267. 

Astin  In  nm— Vammt  of  Axmt  addrMMd 
«o  Kgk  BaiUff— BxBoatad  by  OUrk— UE»ot  of.] 

— A  warrant  of  arrest  issued  in  an  action  in  rem, 
instituted  for  collision,  in  the  City  of  London 
Court,  and  directed  to  the  high  baUiff  of  the  said 
■court  and  others  the  bailiSs  thereof,  is  not  duly 
executed  if  executed  by  a  clerk  in  the  bailiff's 
office  who  is  not  a  bailiff,  and  hence  the  master 
of  the  vessel  so  arrested  is  not  guilty  of  contempt 
of  court  in  removing  her.  The  Palomara,  62  L. 
T.  57  ;  6  Asp.  M.  C.  343. 

Semble,  if  the  warrant  had  been  addressed  to 
the  clerk  as  an  officer  of  the  court,  it  might, 
under  the  provisions  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  a.  23,  have  been 
duly  served  1^  him.  Ih. 

Conitrncttoa  and  Snffioianey  of  SiuumMU.] — 
The  summons  and  particulars  of  a  plaintiff's  de- 
mand should  not  be  construed  too  strictly,  but 
should  have  a  reasonable  coiistructioo.  Staneliffe 
V.  Clarlie,  7  Ex.  439  ;  21  L.  J.,  Ex.  129  ;  16  Jur. 
•430. 

What  should  be  considered  in  such  case  is, 
■whether  an  inaccuracy  in  them  could  have  mis- 
led the  defendant  as  to  the  nature  of  the  plain- 
tiff's demand,  lb. 

An  erroneous  reference  to  the  statute,  nnder 
which  the  action  has  been  brought,  does  not 
«perBt«  as  a  valid  objection  to  the  proceedings  ; 
it  being  the  duty  of  the  court  to  take  notice  of 
the  proper  statute.  TJwn  v.  C'kinnock,  1  Man. 
G.  216 ;  1  Sc.  (N.E.)  138  ;  8  DowL  P.  C.  68S;  9 
L.  J.,  C.  P.  263. 

A  summons,  stating  that  the  defendant  was 
sommoned  to  answer  a  claim  of  the  plaintiff  to 
recover  40!.  10*.,  and  the  particulars  being: — "To 
sinking  a  shaft  at,"  &c.  ;  "  Cr. — Cash  on  account, 
—2."  kc,  making  the  balance  the  same  as  the 
earn  claimed,  shows  a  sufficient  ground  of  action, 
without  stating  that  the  shaft  was  sank  for  the 
defendant,  or  further  disclosing  how  he  was 
sought  to  be  made  liable  for  it  Wedlalce  v. 
Sargewt,  16  Jur.  1134. 

A  summons  in  the  following  terms: — "For 
that  your  wife  assaulted  the  wife  of  the  plain- 
tiff, and  maliciously  caused  the  plaintiff  to  be 
wronRfoUy  charged  with  stealing,  and  to  be  de- 
tained in  cnstody,  whereby  the  plaintiff  was  put 
to  expenses  in  producing  witnesses  and  otner 
persons  in  clearing  the  plaintiff's  wife  from  the 
malicious  assault  and  chso^"  Particulars  were 
annexed  in  terms  simitar  to  the  summons,  claim- 
ing  for  damages : — Held,  that  this  was  an 
action  for  a  malicions  prosecution,  and  the  county 
court  had  no  jnrisdictlon.  Jonny.  Cttrrey,  2  L., 
M.  ft  P.  474  ;  20  L.  J.,  Q.  B.  438  ;  16  Jur.  610. 

Amendment  o£] — A  county  court  judge  has 
power  at  the  trial  to  amend  the  particulars 
filed  with  the  plaint.  Doughty  v.  Firbank,  48 
L.  T.  531,  n. 

Bat  where  a  county  court  jadge,  at  the  hear- 
ing of  a  plaint,  of  his  own  accord,  and  against 
th;  consent  of  the  defendant,  amended  the  par- 
Ucalars,  by  reducing  the  claim  to  50/.,  and  gave 


judgment  for  the  plaintiff  for  that  amount,  the 
court  granted  a  prohibition.  ITiU,  In  re,  10 
Ex.  726. 

A  plaintiff  entered  two  plaints  in  a  county 
court  of  which  he  was  bailiff.  By  the  par- 
ticulars in  one  plaint  he  claimed  hi.  for  an 
assault,  and  by  tne  particulars  in  the  other  he 
claimed  5/.  for  a  fine  in  respect  of  the  same 
assault  upon  him  as  bailiff.  A  certiorari  having 
iasned  to  remove  these  plaints,  on  the  ground 
that  they  consisted  of  a  cuim  arising  out  of  the 
same  transaction,  and  exceeding  5/.,  and  which 
had  been  split  into  two Held,  that  the  latter 
phtint  was  only  an  informal  mode  of  claiming 
the  fine  imposed  by  9  &  10  Vict.  c.  96,  s.  114, 
for  assaulting  an  officer  in  the  execution  of  his 
duty  ;  and  therefore  the  claim  did  not,  in  fact, 
exceed  6!.,  and  consequently  that  the  certiorari 
was  improperly  issoed.  Box  v.  6free»,  9  Bx.  603  ; 
2  a  L.  a  628  ;  23  L.  J.,  Ex.  219. 

 ■  Xatter  beyond  Joxisdiotlon.] — If  the  par- 
ticulars of  a  plaintiffs  claim,  served  on  a  defen- 
dant with  the  summons,  do  not  <lisclose  a  matter 
of  complaint  within  the  jurisdiction  of  the  county 
court,  the  judge  cannot  amend  the  pariiculars  so 
as  to  turn  the  complaint  into  oue  over  which  he 
has  cognizance,  and  he  has  no  power  to  hear  and 
decide  on  the  case.  Hopper  v.  Warburtm,  32 
L.  J.,  Q.  B.  104  ;  7  L.  T.  722 ;  11  W.  H.  384. 

Therefore  particulars  attached  to  a  county 
court  summons  as  follows  :  "  To  damages  sus- 
tained by  me  by  reason  of  your  making  a  false 
charge  of  stealing  a  tobacco  pouch  and  silk 
pocket  handkerchief,  at  the  Clerkenwell  police 
court,  and  loss  of  character,  601. :"  do  not  die* 
close  a  cause  of  action  for  false  imprisonment, 
but  rather  for  malicions  prosecution  or  slander, 
and  the  judge  has  no  power  to  amend  them 
by  substituting  the  words  "  fiilse  imprisonment." 

 Varna  and  Capacity  of  Defendant.]— On 

the  30th  March,  1848,  a  ptaint  was  entered  in  a 
county  court,  wherein  Isa.  F.  was  plaintiff,  and 
H.  T.,  executor  of  F.  W.  Taylor,  defendant.  On 
the  3rd  April  the  defendant  was  served  with  a 
summons  numbered  A.  8967,  dated  80th  Uarch, 
in  which  he  was  summoned  as  executor  of  W. 
Thompson.  The  cause  oE  action  arose  on  the  9th 
April,  1842.  At  the  heuring  on  the  14th  April, 
1848,  the  defendant  objected  to  any  evidence 
being  given  against  him,  except  as  executor  of 
W.  Thompson.  The  judge  hekl  the  summons  a 
nullity ;  and,  on  the  application  of  the  plaintiff, 
directed  a  fresh  aummons  to  be  issued,  numbered 
and  dated  as  the  first  summons,  summoning 
defendant  as  executor  of  F.  W.  Taylor ;— Held, 
that  the  judge  was  right.  I^itier  v.  Temple,  6 
D.  ft  L.  666 ;  17  L.  J.,  Q.  B.  230  ;  13  Jur.  664. 


0.  DaftaoMj  Oonnterclaima,  and  Payment  . 
Into  Court. 

Tuidsr  of  Fivnumt  of  Damans— Time  tm."] — 
Tender  of  payment  of  damages  1^  way  of  defence 
to  an  action  in  a  coimty-conrt  cannot  be  made 
after  the  question  of  liability  has  already  been 
determined  by  judgment.  Tits  Reeevta,  Gordon 
v.FmHeui,62l4.J.,  P.  118  ;  [1893]  P.  255  ;  IB. 
644  ;  69  L.  T.  262  :  41  W.  B.  561 1  42  W.  B.  73  ; 
7  Asp.  M.  C.  869— C.  A. 

Votieo  of  Special  Defenee— Want  of  Hoties 
nndor  Imployort'  Uabili^  Aet,  1880.]-tA 
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defence  to'  an  action  under  the  Employers' 
LiabUity  Act,  1880,  that  the  plaintiff  has  failed 
to  give  notice  of  injury  within  the  six  weeks 
required  br  s.  4  is  a  special  defence  under  a 
Btatate,  and  a  defendant  cannot  avail  himself  of 
such  defence  (no  adjoomment  being  asked  for) 
unless  he  has  filed  the  five-days  notice  required 
by  Ord.  X.  r.  10  of  the  County  Court  Rules,  1889. 
Coimtv  V.  Peacock,  66  L.  J.,  Q.  B.  42S  ;  [1897]  2 
Q.  B.  6  ;  76  L.  T.  466 ;  46  W.  B.  602  ;  SIJ.  F. 
810. 

Oouitwolaims.]— Under  as.  89  and  90  of  the 
Judicature  Act,  1873,  county  courts  may  give 
effect  to  counterclaims  relating  to  matters 
bciyoDd  the  jurisdiction  of  the  court,  by  way  of 
domce  to,  and  to  the  extent  of,  the  plaintiffs 
claim,  but  such  courts  have  no  power  to  award 
to  a  defendant,  in  respect  of  sudi  counterclaim, 
damages  in  excess  of  the  claim.  Davit  v.  Flag- 
ttaffSdrer  Mining  Co.  of  Utah,  47  L.  J.,  C.  P. 
r>03  ;  3  C.  P.  D.  228  J  88  L.  T.  769 ;  26  W.  R 
481— C.  A. 

Payment  Into  Court — ^Dstimn*] — ^Uouey  may 
be  paid  into  court  In  detinue  in  a  county -court. 
Taylor  y.  Addyman,  13  G.  B.  809  ;  22  L.  J.,  C.  P. 
84;  17  Jur.46l. 

TayoMBt  into  Oowt  wlfk  D«b1b1  of  UoUUty 
— X^ot  of.] — The  defendant  in  an  action  in  a 
oounty-court  paid  money  into  court,  statine  at 
the  same  time  in  a  memorandum  addressed  to 
the  registrar  that  the  payment  was  made  "  with- 
out prejudice  to  the  defendant's  defence  to  this 
action  and  while  denying  the  plaintiff's  cause  of 
action "  : — Held,  that  the  payment  into  court 
was  not  an  admission  of  liability,  and  that  the 
defendant  was  entitled  to  dispute  his  liability  at 
the  hearing.  Harper  t.  DavU,  56  L.  J.,  Q,  B. 
444 ;  19  Q.  B.  V.  170 ;  S6  W.  K.  77. 

The  County  Court  Bules,  1886,  embody  the 
results  of  the  decision  in  Berdan  t.  Greemoood 
(3  Ex,  B.  2S1),  and  apart  from  the  notice  the 
defendant  was  entitled  to  pay  money  into  court 
and  afterwards  to  dispute  his  liability  at  the 
hearing.— Per  Wills,  J.  2h. 

 Costa.]— Where  the  defendant  in  au 

action  In  the  coun^  court  pays  money  into 
court  with  a  denial  of  Ualnlity,  and  the  pJaintifl 
does  not  take  the  money  out,  but  goes  on  with 
his  action  and  recovers  no  more  than  the  amount 
paid  in,  the  defendant  is  entitled  to  the  costs  of 
the  action.  The  practice  of  the  high  court  is,  by 
B.  164  of  the  County  Courts  Act,  1888  (51  k.  62 
Tict  e.  48),  to  be  followed  In  county  courts, 
where  there  la  nothing  to  the  contrary  or  in- 
consistent therewith  in  the  County  Court  Rules. 
Wood  T.  LeetJum,  61  L.     Q.  B.  216. 

Payment  into  Court  without  Danial  of  Lia- 
bility— Xfltet  ol] — In  an  action  brought  in  a 
county  comt  for  wOTk  and  labour  done,  the 
claim  contained  several  items :  the  defendants 
paid  money  into  court  without  denying  liability : 
— Held,  that  the  payment  into  court  was  an 
admission  of  some  liability  but  not  that  some- 
thing was  due  on  eveir  item  of  the  account. 
Steavonton  v.  Benoioh  Corporation  (1  Q.  B.  154) 
followed.  Uenrtell  v.  Bavie$,  62  h,  J.,  Q,  B.  220 ; 
[1893]  I  Q.  B.  367 ;  6  R.  209  ;  68  L.  T.  2^  : 
41  W.  fi.  284. 

PoTmont  into  Oonr^Timo— Botnm  Bay.l— 


By  the  County  Court  Rules,  Ord.  IX.  r.  11,  a 
defendant  must  pay  money  into  court,  if  be 
desires  to  do  so,  at  least  five  clear  days  before  th& 
"  return  day."  A  summons  in  the  action  was- 
issued  oat  of  the  B.  County  Court  on  the  14th 
March,  and  was  returnable  on  the  12th  April. 
On  the  Ist  April  the  action  was  transferred  to 
the  M.  County  Court,  and  the  return  day  in  that 
court  was  the  15th  ApriL  On  the  8th  April  the 
defendimts  paid  money  into  court : — Hdd,  that 
the  16th  April  was  tlw  "return  day,"  and  that 
the  payment  into  court  on  the  8tb  April  was 
therefore  not  too  late.  Steven*  v.  Hfntntlow 
Burial  Board,  61  L.  T.  839  ;  88  W.  R.  236  ;  64 
J.  P.  809. 

d.  Tranafsr  to  ffigrli  Oonrt. 

Certiorari— AppUoaUon,  how  niado.]— Ar 

application  under  9  &  10  Vict  c.  96,  s.  121,  to 
remove  a  cause  from  the  county  court  into  a 
superior  court,  ought  to  have  been  made  to  a 
jndge  at  chambers,  and  not  to  the  court.  Bownt 
V.  Etamt,  6  D.  &  L.  19S ;  8  Ex.  Ill ;  18  L.  J.. 
Ex.  38.  S.  P.,  Bcbertvm  t.  Womaeh,  19  L.  J.^ 
Q.  B.  867. 

The  application  may,  however,  be  ex  parte. 
Symohdt  T.  Bimtdaie,  6  D.  &  L.  17 ;  2  Ex. 
638. 

Sorrieo  of  Writ— Suffloionoy.]— The  ddiveiT 
of  a  writ  of  certiorari  to  a  person  acting  as  clerk 
in  the  public  <^ce  of  the  county  court  is  a 
sufiScicDt  deliver  to  the  judge  ;  but  such  service 
is  not  snfBcient  for  the  purpose  of  an  attachment 
against  the  judge  for  disobedience.  Broohma* 
V.  Wenham,  2  L.  M.  &;  P.  233 ;  20  L.  J.,  Q.  B. 
278;  16Jur.249. 

Where  the  writ  has  not  been  delivered  to  the 
judge  personally,  he  should,  semble,  be  ruled  to 
return  it  before  proceedings  are  taken  hj  way  of 
attachment  against  him.  lb. 

Bond  t»  Monri^  fbr  oeiti— Corporation] — 

Where  in  a  plaint  in  a  county  court  the  plaintiff 
claims  more  than  61.  damages  for  a  tort,  and  the 
defendant  (a  corporation)  seeks  to  have  the  case 
tried  in  a  superior  court,  under  the  19  and  20 
Vict,  c  108,  s.  39,  and  tenders  to  the  registrar  a 
bond  executed  by  it  and  two  sureties,  the  regis- 
trar's duty  is  only  to  inquire  into  the  sufficiency 
of  the  sureties  ;  and  he  cannot  refuse  to  receive 
the  bond,  on  the  ground  that  the  defendant,  by 
law,  is  incapable  of  executing  a  valid  bond. 
Young  V.  Brompton,  Jte.,  Watertcorit  Co.,  1  B. 
&  9.  676  ;  31  L.  J.,  Q.  B.  14  ;  8  Jnr.  Cka)  176  ; 
6  L.  T.  810 ;  10  W.  R.  67. 

DIsoonry  in  Action  of  Qootment  Trans* 
ferred.] — An  action  for  ejectment,  commenced 
in  the  county  court,  was  transferred  to  the  high 
court  under  s.  3  of  the  County  Courts  Act, 
1866.  After  transfer,  bnt  before  delivery  of  any 
statement  of  claim,  the  plalntifl  moved  for  dis- 
covery and  production  of  documents  under  Ord, 
XXXI.  r.  12,  B.  S.  C,  1876  :— Held,  that  after 
transfer  the  proceedings  must  be  regulated  by 
the  practice  of  the  high  court,  and  that  the 
plaintiff  was  not  entitled  to  discovery  before 
delivery  of  a  statement  of  claim.  Batiet  v. 
WiUiame,  49  L.  J.,  Ch.  3S2 1  13  Ch.  D.  660 ;  4S 
L.  T.  469  ;  28  W.  B.  223, 

Transfer  to  B3gh  Court— IVlnding-np  Poll* 
tion. — The  high  court  has  jurisdiction  to  otdez 
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the  transfer  of  a  w!ndlng-ap  petition  from  the 
county  court  to  itself,  notwithstanding  that  the 
petition  baa  been  opeaad  in  the  county  court. 
JBatt  Dulu^h  ^tUding  Sooietj/,  In  fw,  89  W.  B. 
32. 

Truifer  to  High  Court— Winding-up.]—^ 

Laxon  A-  Co.,  In  re,  62  L.  J.,  Ch.  79  ;  [1892] 
S  Ch.  31  ;  a  R.  7  ;  67  L.  T.  584  ;  40  W.  R. 
614.  Ileal  Edatei  Co.,  In  re,  62  L.  J.,  Cb.  213  ; 
U?167^^  398  ;  3  B.  193 ;  68  L.  T.  34  ;  41 

Xmployert'  Liability  Aet  —  BemoTal  into 
Superior  Court.] — Sect.  39  of  the  County  Courts 
Act,  1856,  entitles  the  defendant  "  in  any  action 
of  tort "  where  the  claim  exceeds  5Z.  to  a  stay  of 
proceedings  upcm  certain  conditionB  as  to  givit^ 
security  for  the  amount  claiined,  and  the  costs  of 
trial  in  one  of  the  saperior  courts  of  common 
law  : — Held,  that  this  section  was  intended  to 
apply  only  to  actions  which  could  be  brought 
either  in  one  of  the  superior  courts  or  in  a  county 
court,  and  therefore  aid  not  apply  to  an  action 
under  the  Employers'  Liability  Act,  1880,  which 
by  s.  6  of  that  Act  must  be  brought  in  a  county 
court.  Reg.  v.  City  of  London  Oaurt  Jvdg«  or 
Claxton  T.  Lvcat,  64  L.  J.,  Q.  B.  330  ;  14 
Q.  B.  D.  905  ;  52  L.  T.  637  ;  33  W.  B.  700— C.  A. 
Affirming  49  J.  P.  407. 

An  action  to  recover  damages  for  personal 
injurie}  occasioned  throng^  we  negligence  of 
a  fellow  servant  of  the  plaintiffs  having  been 
brought  in  the  county  court,  under  the  Em- 
I^Oyets'  Liability  Act,  1880,  the  plaintiff  ob- 
tained a  conditional  order  to  have  it  removed 
into  a  superior  court,  the  plaintiff' s  wages  were 
60Z.  a  year,  and  he  claimed  180/.  damages.  There 
was  medi<»l  evidence  showing  that  he  had  sus- 
tained serious  and  permanent  injury,  and  it  was 
admitted  that  more  than  602.  might  reasonably 
be  awarded  ;  but  there  were  not  any  other 
special  circumstances  shown  in  support  of  the 
application :—  Held,  that  the  county  court  would 
have  power  tu  award  damages  exceeding  602., 
and  for  any  amount  within  the  statutory  limit 
of  three  years'  wages,  and  per  Dowse,  B.  (diss. 
Andrews,  J.Y  that  no  sufBcient  grounds  were 
showa  for  the  removal  of  the  action  from  the 
county  court.  M-ixoy  v.  Water/ord  Steamkip 
Co.,  16  L.  B.  If.  391. 

In  an  action  commenced  In  the  civil  bill  court 
to  recover  damages  for  the  death  of  the  plaintiff's 
late  husband,  who  had  died  from  injuries  sus- 
tained while  employed  as  second  mate  and  pilot 
on  hoBxA  a  steamer  of  the  defendants,  and  also 
in  superintendence  of  the  loading  and  discharging 
of  caivo,  the  plaintiff  applied  to  move  the  action 
into  t£e  superior  court : — Held,  that  it  did  not 
snflSciently  appear  from  the  plaintiff's  affidavit, 
whidi  descriom  the  employment  of  the  deceased 
as  above  stated,  that  the  deceased  was  a  work- 
man within  the  meaning  of  the  Employers' 
Liabili^  Act,  1880,  and  that  the  application 
should  therefore  be  refused.  It  lies  upon  the 
party  making  such  application  to  show  dis- 
tinctly that  the  case  comes  within  the  statute. 
Hanrahan  T.  lAmerieh  SteamUp  Co.,  18  L.  B. 
Ir.  185. 

Equity  Kattsrs — TransfW  to  Chanoory  Bivl* 
rinn-^Admiiiistntlai  Actim-^AiMti  oxnssdiug 
fNO;]— A  plaint  was  instituted  in  the  county 
court  for  the  admintstration  xA  the  estate  of  a 
testator,  ailing  (as  the  plaintiff  then  believed 


to  be  the  fact)  that  the  estate  was  worth  less 
than  500/.  Previously  to  the  hearing,  notice 
was  given  by  the  defendiuit  to  the  plaintiff  that 
the  estate  was  worth  more  than  600/.,  and  at  titte 
hearing  this  was  proved  to  be  the  case.  The 
judge  made  an  order  transferring  the  suit  to  the 
court  of  chancery  : — Held,  that  he  was  right  in 
80  doing.  Birkt  v.  Silverwooel,  41  L.  J.,  Ch.  638 ; 
L.  B.  14  Eq.  101  ;  27  L.  T.  18. 

A  county  court  plaint  alle^  that  the  subject- 
matter  of  the  suit  was  less  than  600/.  in  value, 
but  upon  the  suit  coming  on  for  hearing  it  was 
proved  that  the  value  exceeded  600/.,  whereupon 
the  county  court  judge,  acting  under  s.  14  of 
the  County  Courts  Act,  1867,  dismissed  the 
plaint  with  costs  :— Held,  that  he  ought  to  have 
directed  the  suit  to  be  transferred  to  the  court 
of  chancery,  under  the  County  Courts  Act,  1866. 
B.  9.  Sect  14  fO.  the  Act  of  1867  applies  only 
to  actions  and  suits  relating  to  matters  over 
which  the  county  courts  have  no  jurisdiction. 
Thornton  t.  Flinn,  43  L.  J.,  Ch.  266 ;  L.  B.  17 
Sq.  413 ;  29  L.  T.  839  ;  S3  W.  R.  398. 

 OltjMtion  to  OrdsT  Ibr  SotIm  ont  of 

JurisdiefloB  —  XTntanaMe  in  County  Court — 
Allowed  after  TransfBr.] — An  action  commenced 
in  the  county  court,  in  which  the  summons  was 
by  order  served  on  the  defendant  out  of  jarisdio* 
tion,  was,  for  lack  of  jurisdiction  (the  estate 
which  it  was  sought  to  administer  exceeding 
600/.),  transferred  to  the  high  court.  An  objec> 
tion,  in  respect  of  the  service  out  jurisdiction, 
which  had  been  raised  by  the  defendant  in  the 
county  court,  but  not  decided,  was  again  raised 
in  the  high  court : — Held,  that  though,  if  the 
action  had  remained  in  the  county  court,  the 
objection  could  not,  having  regard  to  Ord.  LI. 
r.  23  of  the  County  Court  Boles.  1889,  have  been 
successfully  urged,  yet  the  defendant,  having 
throughout  objected  to  the  jurisdiction,  ought  to 
have  an  opportunity  of  showing  in  the  high 
court  that  the  action  was  one  which  could  not 
be  prosecuted  there.  Wood  v.  Middleton,  66 
L.  J.,  Ch.  149 ;  [1897]  1  Ch.  161  ;  75  L.  T.  480 ; 
45  W.  B.  184. 

The  defendant,  after  having  given  notice  to 
the  plaintiff's  solicitor  that  the  objection  would 
be  raised  when  the  case  came  on  for  trial  in 
the  county  court,  had  answered  interrogatories : 
— Held,  that  there  bad  been  no  waiver  of  the 
right  to  raise  the  objection  in  the  high  court. 


 Proeeedings  carried  on  till  only  Small 

Sum  rtautlni^  In  Court— IHsoretlon  to  Xeftue 
Transfsr— Assets  exoeeding  £800.]— In  an  ad- 
ministration action  commenced  In  a  ooun^ 
court  tiie  gross  assets  of  the  testator  exceeded 
600/. ;  the  proceedings  were  carried  on  in  the 
county  court,  no  party  objecting,  and  the  only 
sum  remaining  in  court  to  the  credit  of  the 
action  was  58/. ;  no  application  had  been  made 
to  vary  the  registrar's  certificate: — Held,  Uiat 
the  oonnty  court  judge  was  right  in  refusing  to 
direct  the  action  to  be  transferred  to  the 
chancery  division  under  s.  68  of  the  County 
Courts  Act,  1888.  Reg.  v.  Romtey  Qmnty  Court 
Judge,  or  PrangnOl  t.  PrangneUt  63  L.  J.,  Q.  B. 
346  i  6  B.  37S. 

  On*  Dsfsndaiit  ob^  mldant  In  IMi- 

triot]— When  plaint  had  been  filed  in  a  county 
court  against  five  defendants,  of  whom  one  only 
who  was  in  the  plaintifil's  Intoest,  had  a  resi- 
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dcDce  in  the  county  coart  district,  all  the  others  '. 
being  resident  in  other  districts,  the  plaint  was 
ord^ed  to  be  transferred  to  the  court  oE  chan- 
cerr.  Saitr  t.  Wait,  39  1*.  J.,  Ch.  201 ;  L.  B.  9 
£q.  103  ;  SI  L.  T.  652  ;  18  W.  B.  185. 

 OMti  in  Oovaty  Conit]  —  After  an 

Older  hj  a  coimty  court  to  transfer  a  cause  to 
the  court  of  chancery,  the  jurisdiction  of  the 
county  court  is  gone,  and  an  order  by  it  that 
the  plaintiff  should  pay  costs  was  discharged 
without  prejudice  to  any  order  the  court  of 
chancery  might  make  as  to  the  costa.  Ham  t. 
Z«a,L.E.10  Eq.  68S ;  22  L.  T.  776;  18  W.  R. 
1088. 

When  a  plaintiff  commences  a  suit  In  the 
county  court,  which  at  the  hearing  is  transferred 
to  the  high  court  of  justice  because  the  subject- 
matter  exceeds  in  amount  5002.,  the  plaintiff, 
though  he  succeeds  and  obtains  the  general 
costs  of  the  suit,  must  pay  the  costs  of  the 
hcw^  before  the  connty  court.  Wardv.Wyld, 
6  Ch.  D.  779  ;  37  L.  T.  68  ;  36iW.  B.  866. 


e.  Demand  of  3-axy. 

SpMial  Jttry.l — A  special  jury,  as  such,  can- 
not be  had  in  the  county  conrt  Armitage,  Ex 
paHe;  Lainiyd,  In  re,  17  Ch,  D.  13 ;  44  L.  T. 
262  ;  29  W.  R.  772. 

Action  on  Adniial^  tide.]— Sect  101  of  the 
County  Courts  Act,  1888, 4oes  not  confer  a  right 
npcHi  Uie  plaintiff  or  the  defradant  in  an  action 
on  the  admiralty  side  of  a  cotinty  court  under 
8.  2  of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  to  have  the  case  tried  by 
a  juiy.  The  Theodora,  66  L.  J.,  P.  50;  [1897] 
P.  279  ;  76  L.  T.  627  ;  46  W.  R.  157. 

Sotioe  of  Denuuid  of  Jury— lifteen  Clear  Bays 
MoTO  •■Botonipday.'*— Under  Ord.  XXXIX.  (6), 
r.  4  of  the  County  Court  Boles,  1875,  notice  of 
demand  for  a  jury  in  actions  brought  under  the 
BmployerB'  liability  Act,  1880,  must  be  given 
to  the  registrar  of  the  court  "  fifteen  clear  days 
at  least  before  the  return-day": — Held,  that 
"  rettim-day  "  in  the  above  rule  meant  the  day 
oi^jinalty  fixed  ton  the  hearing  as  distinguished 
from  the  day  of  actual  hearing.  Beg,  t.  Leedi 
County  OntH  Registrar,  65  L.  J.,  Q.  B.  366  ;  16 
Q.  B.  D.  691  ;  54  L.  T.  K7S ;  34  W.  E.  487. 

By  9  &  10  Vict.  c.  95,  ss.  70,  71,  and  County 
Court  Rule  104,  notice  of  demand  of  a  jury  must 
be  inade  and  five  shillings  paid  to  the  registrar 
of  the  court  three  clear  days  before  the  day 
originally  fixed  for  the  hearing ;  and  if  a  notice 
has  not  been  given  in  due  time,  and  the  hearing 
is  adjourned  to  a  subsequent  day,  the  party 
cannot  demand  a  jury  as  of  right ;  but  it  is  in 
the  judge's  discretion,  under  r.  105,  whether  he 
will  allow  the  jury  to  be  summoned  or  not. 
Fletelufr  t.  Saier,  48  L.  J.,  Q.  B.  112 ;  L.  R.  9 
Q.  B.  370  ;  80  li.  T.  675  ;  22  W.  B.  646. 

loeoni  and  SnbM^Mnt  Tziali.]— The  right  of 

parties  to  actions  for  more  than  Hi.  in  a  county 
court  to  a  trial  by  jury  is  not  limited  to  the 
original  trial  of  the  cause,  but  extends  to  every 
Bobeequent  trial.  R^g.  v.  Ilancood,  1  B.  C.  O. 
144;  22  L.  J.,  Q.  B.  127  ;  17  Jur.  87  ;  1  W.  R. 
196.  B.  P.,  Sparrow  t.  Reed,  6  D.  &:  L.  633 ;  2 
K.  C.  Rep.  240  ;  17  L.  J,,  Q.  B.  183, 


3.  TBIAL  MSJy  JUDQUBNT. 
County  Courts  Act,  1888,  ss.  88—93. 

J^pearing  or  Dofesdinc  hy  SoUeitor.]— It  is  a 

question  of  fact  for  a  county  court  judge  alone 
to  determine  whether  an  attorney,  appearing  for 
a  party  to  a  suit  in  the  county  court,  is  "an 
attorney  acting  generally  in  the  action  for  sncl! 
party,"  as  required  by  16  &  16  Vict  c.  64,  S.  10. 
Bookham  t.  Potter;  Rogere,  Eie  parte,  37  L.  J., 
C.  P.  276 ;  L.  B.  3  C.  P.  490  ;  Iff  L.  T.  479  ;  16 
W.  B.  806. 

Semble,  per  BovUl,  C.  J.,  an  attorney  who  acts 

fenerally  in  Uie  action  for  the  party  is  not 
eprived  of  his  right  to  appear  for  such  par^  in 
the  county  court  merely  ^y  hit  being  a  clerk  to 
another  attorney.  lb. 

It  is  for  the  county  court  judge  to  decide  opoa 
the  facts  whether  or  not  any  attorney  appearing 
at  the  trial  comes  within  15  &  16  Vict,  c  54, 
s.  10,  and  if  there  is  any  evidence  upon  which  be 
can  form  an  opinion,  the  court  will  not  Interfere 
with  his  jadgtnent  Beg.  t.  Spooner;  Skreere, 
7n»,  18L.  T.  326. 

A  solicitor,  whose  position  is  merely  that  of 
clerk  to  another  solicitor,  although  be  is  in  the 
latter's  permanent  and  exclusive  employment, 
and,  in  the  course  of  his  duty,  has  had  the 
management  of  the  business  of  a  client  of  his 
employer  who  is  a  party  to  an  action  or  matter, 
ana  has  advised  him  thereon,  is  not  "  a  solicitor 
acting  generally  In  the  action  or  matter,"  so  as 
to  be  entitled  as  of  right  to  audience  in  a  county 
court  on  behalf  of  such  party.  Beg.  v.  Oxford- 
shire  County  CouH  Judge,  63  L.  J.,  Q.  B.  689  ; 
[1894]  2  Q.  B.  440  ;  10  a  881 ;  70  L.  T.  874  ;  42 
W.  R.  603  ;  68  J.  P.  762. 

 Baakraptey- Xzaminatioii  of  Debtor— 

Authority  la  writing  neeettary.] — The  Bank- 
ruptcy Act,  1883,  8.  17,  sub-8.  4,  enacts  with 
reference  to  the  public  examination  of  the  debtor 
under  that  act,  "  that  any  creditor  who  has 
tendered  a  proof,  or  his  representative  authorised 
in  writing,  may  question  the  debtor  concerning 
his  affairs,  and  the  causes  of  his  failure" :  —Held, 
that  a  solicitor  who  appears  at  a  bankruptcy 
court  for  a  creditor  who  has  tendered  a  proof,  is 
the  creditor's  representative  within  the  meaning 
of  that  sub-section  and  is  ther^ore  not  entitled 
BO  to  question  the  debtor  without  being  authorised 
in  writing,  and  producing  his  authority  if 
required  by  the  court  to  do  so.  Beg.  v.  Greenityieh 
County  Court  RegUtrar,  64  L.  J.,  Q.  B.  393  ;  15 
Q.  B.  D.  54  ;  63  L.  T.  902  ;  S3  W.  B.  671  ;  S 
Morrell,176— C.A. 

A^joanuiiinit  ^  Trial— Content  of  Jnd^] — 
Bnle  26  of  Ord.  XXXVII.  of  the  County  Court 
Bulcs,  1876,  which  enables  parties  to  a  county 

court  action,  "  at  any  time  before  the  action  is 
called  on,  by  consent  and  without  payment  of  any 
trial  fee,  to  postpone  the  trial  to  such  subsequent 
oourt  as  the  judge  shall  direct,"  does  not  enable 
such  parties  to  adjourn  the  trial  without  the 
consent  of  tlie  judge ;  and  therefore  where,  after 
a  cause  has  been  adjourned  by  the  judge,  the 
parties  by  agreement  amongst  themselves  further 
adjourn  the  trial  without  the  sanction  of  the 
judge,  he  has  jurisdiction  to  hear  and  dispose  of 
the  cause  as  if  there  had  been  no  such  further 
adjournment.  Morgan  .v.  Reel,  50  L.  J.,  Q.  B. 
491 ;  6  Q.  B.  D.  608  ;  44  L.  T.  133  ;  29  W.  B. 
345— C.  A. 
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SMUBf  mt  0mm.] — The  effect  of  strildiig 
oat  a  canae  is  not  the  same  in  the  county  court 
as  in  the  saperior  coart ;  in  the  former  it  is 
equivalent  to  a  disposal  of  the  caase.  A  cause 
iiaving  been  struck  oat,  on  the  plaintiff's  non- 
appearance, a  rule  requiring  the  judge  to  re-enter 
it  was  refused.  JieHniitgi  v.  London  General 
Omniiui  Cb^  SO  L.  T.  640  ;  28  W.  B.  767. 

Power  to  determino  CaM  in  AbMOM  of 
Plaintiff  after  Adjournment.] — Upon  the  bearing 
-of  a  plaint  in  the  county  court  the  case  was 
adjourned  by  the  judge  for  the  attendance  of  a 
witness  whom  the  parties  had  not  intended  to 
•call,  tipon  the  adjonmment  the  defendants 
«|)pearea,  bat  neither  the  plaintifl  nor  the 
witness  appeared,  and  the  judge  directed  judg- 
ment to  be  entered  for  the  defendants  with 
costs  : — Held,  that  the  county  court  judge  had 
DO  jurisdiction  to  hear  and  determine  Uie  case  in 
the  absence  of  the  plaintiff,  but  should  have 
ordered  it  to  be  struck  oat  tinder  b.  79  of  the 
CotintT  Courts  Act,  1846.  Jordan  t.  Jbnei,  44 
J.  P.  800. 

Von  -  appeanuuM  of  Defendant  —  Oofitolt 
Snmmoni  and  Notloo  to  Defend.] — The  juris- 
diction of  a  registrar  of  a  county  court  under 
«.  90  of  the  County  Courts  Act,  18w,  to  enter  up 
judgment  in  actions  on  contract  where  the 
d^endant  does  not  appear  at  the  hearing,  applies 
to  default  summonses  and  to  cases  in  which 
notice  of  intention  to  defend  has  been  given. 
Sooper  T.  Jfill,  63  L.  J.,  Q.  B.  698  ;  [1894]  1 
H.  B.  669 ;  9  a  332  ;  70  L.  T.  224  ;  42  W.  B. 
394—0.  A. 

Voatait.] — The  judge  of  a  county  court  may 
nonsuit  a  plaintiff  in  all  cases  in  which  a  judge 
of  a  saperior  court  may  do  so.  Babituon  v. 
Xaionmw,  7EX.128;  S  L.M.  &  F.  678 ;  IS  Jar. 
1087. 

A  nlaintiff  has  a  r^ht  to  be  nonsuited  at  any 
time  Defore  the  jury  has  delivered  their  'Terdict : 
or,  if  the  cause  is  tried  by  a  judge  alone,  at  any 
time  before  the  judge  has  deliveied  his  judgment. 
Staneliffe  T.  Clarke,  7  Ex.  489 ;  21  L.  J.,  Ex. 
129  ;  16  Jnr.  4S0.  B.  P.,  Ovthtoaite  v.  Hudion, 
7  Ex.  380  ;  21  L.  J.,  Ex.  161 ;  16  Jur.  430. 

Upon  the  trial  of  a  plaint  before  a  county  court 
judge  and  a  jury,  after  the  completion  of  the 
plaintiff's  case  and  during  the  hearing  of  the 
'defendant's  witnesses,  the  judge  discharged  the 
jury,  and,  notwithstanding  the  repeated  protests 
of  the  plaintiff  and  his  attorney,  the  judge, 
without  the  plaintiff's  consent,  directed  a  nonsuit 
to  be  entered : — ^H^ld,  upon  a  rale,  obtainoi 
nnder  1 9  &  20  Vict.  e.  lOS,  s.  48.  calling  upon  the 
judge  to  proceed  with  the  trial  of  the  cause,  that 
the  judge  ought  not  to  have  nonsuited  the 
filaintiff  without  bis  consent,  bat  that,  as  the 
judge  had  acted  judicially,  the  court  had  no 
power  to  afford  the  plaintiff  any  remedy  upon 
this  rale.   Mertkaw  r.  (Antler,  26  L.  T.  474. 

An  action  was  bronght  in  a  county  court  in 
the  names  of  two  executors  in  respect  of  a  claim 
accruing  to  their  testatrix.  One  of  theexecutors 
executed  a  release  the  day  before  the  triaL 
Counsel  for  the  plaintiffs  proposed  to  call  the 
oxecutor  who  had  executed  the  release  for  the 
purpose  of  eliciting  from  him  whether  or  not  it 
haid  been  fraudulently  obtained,  bat  without 
allying  the  existence  of  fraud  in  fact.  The 
judge  refused  to  permit  the  executor  to  be 
examined  for  that  purpose,  and  the  plaintiffs 


were  non-suited.  On  appeal  the  court  set  aside 
the  non-suit.  SobinMH  v.  Vernon,  7  C.  B.  fK.8.) 
231. 

See  also  Law/ord  v.  Partridge,  ante,  col.  906 
Pojfter  r.  Mnort,  infra,  col.  949  ;  and  Davit  t 
0.  JB.  Ry^  infra,  ixA.  950. 

Pendonoy  of  another  Action  for  stma  Cause 
no  Antver.] — ^A  plaint  was  levied  in  a  county 
court.  On  the  hearing  the  defenduit  objected  to 
the  judge  entertaining  the  matter,  on  the  ground 
of  a  suit  pending  for  the  same  cause  of  action  in 
a  saperior  court.  The  judge,  however,  refused  to 
dismiss  the  plaint,  bat  made  an  order  for  payment 
within  one  week  after  the  cause  in  the  superior 
court  shonld  be  decided.  The  plaintiff  dis- 
continued the  action  in  the  superior  court,  which 
bein^  afterwards  proved  to  the  satisfoction  of 
the  judge,  a  jodgment  summons  was  taken  out, 
and  served  upon  the  defendant.  Upon  the  face 
of  this  summons  it  appeared  the  amount  claimed 
was  22/.  7*.  id. ;  and  an  order  was  made  re- 
scinding the  previous  order,  and  directing  pay- 
mcnt  of  that  sum,  with  1 1.  lOn.  2d.  costs  : — Held, 
first,  that  it  not  appearing  that  the  plaint  was. 
in  substance,  for  the  same  cause  of  action  as  in 
the  superior  court,  the  jurisdiction  of  the  judge 
was  not  ousted.  Byrne  y.  Knipe,  6  I>.  &  u 
669  ;  9  B.  C.  Bep.  839  ;  18  L.  jt,  Q.  a  S3  ;  12 
Jur.  1076. 

Held,  secondly,  that  the  judge  had  power  in 
the  exercise  of  his  discretion,  to  postpone  the 
payment  ontil  after  the  decision  in  the  superior 
court,  and  rescind  the  previous  order.  lb. 

Held,  thirdly,  that  it  sufficiently  appeared  that 
the  amount  claimed  by  the  judgment  summons 
did  not  exceed  the  sum  of  20/.,  exclusive  of  costs, 
and  was  therefore  within  the  jurisdiction  of  the 
county  court ;  and  that  a  writ  of  prohibition 
would  not  lie.  lb. 

A  plaint  in  a  county  court  for  201.  for  rent : 
the  defendant  appeared,  and  pleaded  the  pen- 
dency of  another  action  in  the  cxcbeqaer  upon 
a  promissory  note,  the  consideration  tor  giving 
which  was  the  rent : — Held,  that  as  they  were 
not  for  the  same  cause  of  action  eo  nomine,  the 
jurisdiction  of  the  county  court  was  not  ousted. 
lb. 

A.  proceeded  by  plaint  in  a  county  court,  to 
recover  201.  for  damage  done  to  his  fields  by 
some  lime-kilns  of  the  defendant,  from  the  10th 
November,  1848,  to  the  80th  October,  1849. 
That  cause  having  been  removed  by  certicwari 
into  a  superior  court,  on  the  ground  that  the 
lime-kilns  were  of  greater  value  than  20/.,  tmd 
that  the  defendant's  property  in  them  would  be 
destroyed  if  the  ulaiotiff  was  to  succeed,  he  com- 
menced a  second  plaint  in  the  coanty  court  for 
51.  for  the  same  cause  of  actim,  layiog  the  period 
of  the  injury  to  be  from  the  10th  of  November 
1843,  to  the  30th  November,  1849  Held,  that 
no  prohibition  lay,  and  concessum  that  no  certio* 
rari  Uiy.  Edtoardt  v.  Rogert,  1  L.  M.  it  P.  iy7  ; 
19  L.  J.,  Ex.  149;  14  Jur.  91. 

The  jurisdiction  of  a  cotmty  court  is  not  ousted 
by  the  pendency  of  an  action  for  the  sank 
cause  in  a  saperior  court.  JU^Murray  v.  Wriqht 
11  W.B.34.  * 

It  is  no  answer  to  an  ejectment  in  a  county 
court  that  another  ejectment  for  the  same  cause 
is  pending  in  a  superior  court.  Williamtan  v. 
SimUI,  7  H.  &  N.  391  ;  31  L.  J.,  Ex.  131  :  8 
Jur.  (S.S.)  42  ;  6  L.  T.  321  ;  10  W.  B.  109. 

Proof  of  Parttonlws— Action  tn  SiUplda- 
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tlmil.] — In  an  actios  for  dilapidAtioos  the  plain- 
tiff  must  prove  his  particulars  of  demand  in  the 
same  manner  as  in  an  action  for  goods  sold  and 
delivered.  SmUh  v.  DougUu,  16  0.  B.  31 ;  8  C. 
L.  R.  752. 

Committal  of  WitilMl.] — A  county  court  judge 
sittiuK  in  bankruptcy  Bummoued  a  person  to 
attend  and  give  evidence  under  s.  d6  of  the 
Bankruptcy  Act,  1869 ;  this  summons  was  dis- 
obeyed, and  the  judge  thereupon  made  an  order 
.  for  the  committal  of  the  person  so  summoned : 
J — Held,  that  the  remedy  for  disobedience  to  the 
summons  was  not  confined  to  that  prescribed  by 
B.  96,  but  that  the  judge  had  power,  under  s.  66 
(which  gives  judges  of  county  courts,  for  the 
purposes  of  the  act,  all  the  powera  and  jurisdic- 
tion of  judges  of  the  high  oourt  of  ctuncery), 
to  make  the  order  fcffcommittaL  Beg.v.  Croydm 
Qmnty  Cimrt  Judge,  53  L.  J.,  Q.  B.  54B  ;  13  Q. 
B.D.963;  61  L.!.  102;  33  W.  H.  68— C.  A. 

See  alto  ante,  col.  913. 

Bight  of  Seflindaiit  to  «nm  vp  EridonoA.] — An 

action  remitted  from  the  queen's  bench  division 
to  a  county  court  was  tried  before  the  county 
court  judge  with  a  jury.  After  the  defendant's 
evidence  had  closed,  his  counsel  claimed  to  address 
the  juiy,  but  the  judge  refused  to  allow  it.  The 
jury  having  given  a  verdict  for  the  plaintiff  the 
defendant  applied  for  a  rule  nisi  for  a  new  trial 
on  the  ground  that  his  counsel  ought  to  have 
been  allowed  to  sum  up  the  evidence : — Held, 
that  as  the  right  claimed  did  not  exist  at  common 
law,  and  s.  18  of  the  Common  Law  Procedure 
Act,  1854,  which  gave  such  a  right  in  the 
auperior  courts,  did  not  apply  to  county  courts, 
there  was  no  ground  for  interfering  with  the 
practice  of  any  county  court  in  which  the  defen- 
dant was  not  allowed  to  sum  up  the  evidence. 
Dymerlt  v.  Wathtna,  10  Q.  B.  D.  461 ;  48  L.  T. 
393  ;  81  W.  B.  331— C.  A. 

Withdrawal  of  a  Juror  a[on  Termi — Tarmi 

not  oompUed  vith.] — An  action  of  trespass  to 
land  was  sent  for  trial  to  a  county  court  under 
30  &  31  Vict.  c.  142,  H.  10.  The  cause  came  on 
for  trial  before  a  jury,  but  before  the  trial  was 
completed  the  parties  agreed  that  a  jiiror  ^ould 
be  withdrawn,  and  that  the  judge  should  say 
what  should  be  done  between  them.  At  the 
next  meeting  of  the  court,  the  judge  was  ready 
to  pronounce  his  opinion,  but  the  defendant, 
without  assigning  any  reason,  withdrew  his  con- 
sent, and  the  judge  consequently  did  not  give 
any  decision  : — Held,  that  the  withdraw^  of  a 
juror  had  not,  under  the  circumstances,  put  an 
end  to  the  action,  because  the  defendant  had  not 
performed  his  part  of  the  arranirement  under 
which  the  plaintiff  consented  to  Bu<^  withdrawal : 
and  the  court  made  absolute  a  rule  calling  upon 
t^e  judge  of  the  county  court  to  appoint  a  day 
for  a  rehearing.  Nerbum  v.  Hilliain,  39  L.  J., 
0.  P,  183  ;  L.  B.  6  0.  P.  129  j  22  L.  T.  67 ;  18 
W.B.602. 

Proof  of  Froooedii^  in.]— The  modem  county 
courts  are  courts  of  record  without  records,  and 
the  mode  of  proving  what  occurred  on  a  trial  in 
one  of  those  courts  is,  to  call  a  person  who  was 
present  who  can  sp^k  as  to  the  particular 
matter  or  fact.  Hwrmer  v.  Sean,  3  Car.  &  K.  307. 

A  minute  of  the  proceedings  of  a  county  court, 
made  by  the  clerk,  porsnant  to  this  provision,'  is 
conclusive  evidenoe  of  them,  even  though  the 


judge  gives  evidence  to  the  contrary.  Seta*  v. 
Ryley.SL.  M.  &  P.  544  ;  II  aB.484;  80L.J., 
CP.  264;  l&Jur.  1169. 

The  clerk's  book,  or  a  certified  copy  of  entries 
from  Buch  book,  is  the  best,  and  therefore  tho 
only  evidence  of  proceedings  in  a  coun^  court. 
Heg.  V.  Rowland,  1  F.  &  F.  72. 

In  a  declaration  on  a  replevin  bond  it  was  al- 
leged that  A.  (the  plaintiff  in  replevin)  levied  his 
p>laint  in  a  county  court  against  the  present  plain* 
tiff,  and  that  it  was  adjudged  that  A.  should  take 
nothing  by  bis  plaint.  The  defendant  pleaded  nol 
tiel  record.    Issue  was  joined  on  this  plea,  and  the 

C'ntiff  produced  an  entry  from  the  county  court 
k,  in  which  the  entry  was  as  to  the  plaint 
"  struck  out  for  want  of  jurisdiction,  on  the  ground 
of  a  disputed  title  having  been  sworn  to  "  : — Held, 
that  this  entry  did  not  BQpptnt  tbie  avenncait. 
Tktbby  V.  Stanhope,  6  D.  ft  L.  781 ;  6  0.  a  790  ; 
17  L.  J.,  C.  P.  190;  12  Jnr.  357. 

And  tee  Btidbhob. 

Bntering  Judgment— Bafosal  of  Judge  tft 
roeeiTO  Yerdiot.]— A  plaintiff  broug^it  an  action 
in  a  county  court  to  recover  6t.  lOt.  for  wine 
supplied.  At  the  trial  he  was  nonsuited,  bat  at 
the  next  court,  having  brought  a  freeh  action,  he 
obtained  a  verdict.  A  new  trial  was  granted, 
and  the  jury  was  discharged  without  being  able 
to  agree  upon  a  verdict.  The  action  was  tried  a 
fourth  time,  wh^  the  jury  returned  a  verdict  aik 
follows  : — "In  the  absence  any  order  in  writing 
for  the  wine,  we  find  a  verdict  for  the  plaintiff." 
The  judge  refused  to  receive  the  verdict,  and 
ordered  the  j\iry  to  retire  and  reconsider  it.  They 
said  they  had  considered  all  the  evidence,  that 
their  unanimous  opinion  was  that  there  should 
be  a  verdict  for  the  plaintiff,  and  that  it  was  of 
no  use  their  retiring.  The  judge  refused  to  receive 
the  veadict,  and  discharged  the  jury : — Held, 
that  a  rule  nisi  might  be  granted,  calling  upon 
the  judge,  the  registrar  and  the  defenchint  to 
shew  cause  why  the  verdict  should  not  be  received 
and  ent«red  upon  the  minutes,  why  judgment 
should  not  be  given  for  t^e  pUintiff,  and  why 
execution  Bhoold  not  isBne  tbeienptm.  Jard^ 
V.  Smith,  8  W.  B.  464. 

 Action  of  Tort— X«fasal  to  entor  After 

Death  of  Plaintiff.]— An  action  for  an  assault 
was  heard  in  the  county  court,  and  the  judge 
took  time  to  consider  his  judgment ;  before  be 
delivered  it  the  plaintiff  died,  and  nptm  an  appli- 
cation to  the  judge  to  deliver  judgment  nunc 
pro  tunc,  he  declined  to  do  so,  holding  that  the 
action  had  abated.  Upon  an  application  for  a 
rule  to  direct  the  judge  to  enter  judgment,  or  U> 
allow  the  administrator  to  enter  a  su^estion  of 
the  death,  and  go  on  with  the  action : — Bdd, 
that  the  court  could  not  interfere,  the  judge 
having  decided  a  question  before  him  within  his- 
jurisdiction.   Semy  v,  Maion,  1  L.  T.  295. 

Altering  Jndgment.]— A  county  court  judge 
caimot,  except  by  consent  or  after  a  new  tri^ 
alter  a  judgment  which  he  has  formally  given. 
Irving  r.  Ankmo,  39  L.  J.,  Q.  B.  118:  L.  B.S 
Q.  B.S08;  18  W.B.467. 

Amending  Judgment]  —  Where  a  judgment 
correctly  sets  forth  the  meaning  of  the  county 
court  judge,  he  has  no  jurisdiction  to  alter  it. 
The  JReeepta,  Gordon  t.  Frasicit,  62  L.  J.,  P.  118  ; 
[1898]  P.  366;  1  B.  644  ;  69Ij.T.262  ;  41  W.K. 
661;  43W.B.78;  7Aap.H.aS69. 
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Bmladlag  JMgmnt.]— In  a  plaint  the  de- 
fendants pl^ed  &e  Statute  of  Lunitations,  bat 
without  giving  the  notice  required  by  the  rule  of 
the  county  coorts.  The  plaintiff  required  an 
adjourDmcnt  in  order  to  answer  the  plea,  which 
was  granted,  and  the  case  adjourned  to  a  subse- 
quent day.  On  that  day  the  case  came  on  for 
hearing,  and  the  defendants  obtained  a  judg- 
ment in  their  tavonr,  which  was  entered  by  the 
clerk  in  the  book  kept  for  that  pnrpose.  The 
defendants  then  left  the  court.  Some  days 
afterwards  they  teceiTed  notice  that  the  judge 
had  rescinded  his  judgment,  and  that  the  case 
was  adjourned  for  fiirther  hearing.  They  at- 
tended on  the  day  named,  and  protested  against 
any  further  hearing.  The  jnd^,  however,  ovor- 
ruled  their  objection,  and  gave  judgment  for  the 
plaintiff,  on  the  ground  that  the  Statnte  of 
Limitations  on  the  former  occasion  bad  been 
improperly  pleaded  : — Held,  that  the  judge  had 
no  power  to  rescind  his  former  decision  in  the 
absence  of  the  defendants,  and  that  he  had 
therefore  acted  without  jnrisdfctlon.  Jonet  t. 
Jow,  6  D.  &:  L.  628. 

Ostinoe  —  Order  '  for  delivery  of  SpeeUo 
Chattel.] — In  an  action  of  detinue  brought  in 
the  county  court,  the  county  court  jndge  has 
jnrisdictioa  to  nuke  an  order  for  the  delivery 
by  the  defendant  of  the  speciflo  cbattd  wrong- 
fully detaimxl,  without  giving  him  the  option  of 
paying  its  assessed  value  as  an  alternative. 
V/ infield  v.  Boothroyd,  64  L.  T.  674  ;  81  W.  B. 
601. 

Order  that  Debt  be  Paid  by  lustalmenti — 
Kotiee  to  Defendant.] — ^Wbere  a  defendant  is 
adjudged  to  be  indebted  to  the  plaintiff  in  a 
certain  stun,  and  the  judge  at  the  same  time 
goes  on  to  oMer  that  the  debt  be  paid  by  instal- 
ments, such  order  is  part  of  the  judgment,  of 
which  the  defendant  is  bound  to  take  notice, 
without  service.  Bohiniton  v.  Qdl,  12  C.  B.  191 ; 
21  L.  J.,  C.  P.  165  ;  16  Jnr.  615.  S.  P.,  Ely  v. 
MouU,  2  L.  M.  ft  P.  799  i  5  Ex.  918  ;  20  L.  J., 
Ex.  29 ;  14  Jar.  1070. 

Efliiot  of  Judgment  —  Interest.] — A  county 
court  judgment  debt  does  not  cany  interest  under 
1  &  2  Tict.  c  110,  8. 17.  Beg,  v.  Etiex  Cevmty 
OmH  Judge,  66  I*  J.,  Q.  B.  316 ;  18  Q.  B.  D.  704 ; 
67  L.  T.  643  ;  35  W.  B.  611 ;  61  J.  P.  649— 
C.A. 

 As  Barring  subsequent  Aotion.]— By 

Ord.  XVI.  r.  17,  of  County  Coort  Orders,  1876, 
**any  judgment  <^  nonsnit,  unless  the  judge 
otherwise  directs,  shall  have  tha  same  effect  as  a 
jndgment  upon  the  merits  for  the  defendant." 
Baai  rule  is  a  copy  of  Ord.  XLI.  r.  6,  of  the 
Judicature  Orders,  and  was  made  by  a  committee 
of  county  court  judges,  with  the  approval  of  the 
lord  chajicellor,  under  the  autbori^  of  s.  32  of 
the  County  Courts  Act,  1856  (19  &  20  Vict, 
c  108),  which  authorises  such  county  court 
judges  with  such  approval  to  frame  rules  and 
orders  "  for  regulating  the  practice  of  the  courts 
and  fonne  of  proceedings  therein  :" — Held,  that 
unless  r.  17  of  the  County  Court  Orders  was 
nltm  vires,  a  judgment  of  nonsuit  In  a  county 
court,  not  appealed  against  nor  set  aside,  was  a 
liar  to  an  action  by  the  plaintiff  for  the  same 
debt  in  the  superior  court.  Poymr  v.  Minorty  50 
L.  J.,  Q.  B.  556  ;  7  Q.  B.  D.  329  ;  46  L.  T.  33  ; 
S9  W.  B.  773—0.  A. 


Held,  also  (Bramwell,  LJ.,  dissenting),  that 
r.  17  was  not  mtra  vires,  bot  was  covered  hj  thft 
antfaorfty  given  to  the  cranmittee  of  cotmtyconrt 
judges  by  the  County  Courts  Act,  1866,  s.  32. 

lb. 

On  the  2nd  of  July,  1877,  the  plaintiff  suffered 
judgment  of  nonsuit  In  an  action,  brought  by 
him  in  the  City  of  London  Court,  to  recover 
damages  from  the  defendants  for  non-delivery 
of  goods  by  them  as  curiers,  and  subsequently, 
on  the  1st  of  October,  1877,  brought  another 
action  against  the  defendants  for  the  same  cause 
in  the  mayor's  court,  to  the  declaration  in  which 
latter  action  the  defendants  pleaded  (inter  alia) 
as  follows: — "That  after  the  passing  of  the 
Judicature  Act,  1873,  and  the  subsequent  act 
amending  the  same,  and  further  enacting  in  the 
like  behalf,  to  wit,  on  the  2nd  of  July,  1877,  the 
plaintiff  sued  the  defendants,  in  respect  of  the 
same  cause  of  action  as  that  in  respect  of  which 
be  now  sues  in  the  City  of  London  Court,  and 
judgment  of  nonsuit  was  gjven  uainst  him  in 
the  said  court  in  that  suit ;  and  the  defendants 
submit  that  the  plaintiff  ought  not  to  bring  his 
present  suit,  or  to  be  heard  in  his  present  suit 
after  the  determination  by  judgment  of  nonsuit, 
aa  aforesaid  "  :— Held,  that  by  Ord.  XVI.  r.  1 7, 
of  the  County  Court  Rules,  1876,  the  judgment 
of  nonsnit  in  the  dty  of  London  court,  in  tlie 
absence  of  any  direction  by  the  jndge  of  that 
court  to  the  contrary,  had  the  effect  of  a  verdict 
for  the  defendants,  and  was  a  bar  and  an  answer 
to  the  subsequent  action  for  the  same  cause  in 
the  mayor's  oonrt,  Davie  v.  G.  E,  Mv.,  39  L.  T. 
635. 

 Estoppel  byj— A  county  conrt  judgment 

precludes  a  party  &om  raising  in  another  court 
a  material  question  determined  against  him  by 
such  judgment.  Mittav  v.  AU^rey,  44  L.  J.^ 
C.  P.  73  ;  L.  E.  10  a  P.  29  ;  31  L.  T.  878  ;  28 
W.  B.  442. 

The  plaintiff  was  tenant  to  the  defendant  and 
sned  his  landlord  for  trespass  to  the  demised 
premises.  The  landlord  pleaded  that  he  entered 
the  premises  by  virtue  of  a  magistrate's  warrant 
under  the  tJmall  Tenements  Act  (1^2  Vict, 
c  74),  for  rent  due  as  for  a  weekly  tenancy. 
The  tenant  replied  that  the  landlord  had  sued 
him  for  rent  in  respect  of  the  same  tenancy  in 
the  coun^  court,  where  it  was  decided  that  the 
tenancy  was  yearly  and  not  weekly,  and  judg- 
ment was  entered  for  the  tenant.  The  landlord 
having  rejoin(>d  uul  ticl  record,  upon  production 
of  the  record  it  appeared  that  the  claim  was  for 
1/.  9«.  for  rent  of  a  cottage,  and  that  judgment 
was  for  the  tenant  >-Hekl,  that  the  landlord 
was  ccmclnded  by  the  county  court  judgment. 

ih. 

A.,  hired  by  B.  as  servant  in  husbandry  from 
the  ist  August,  1858,  sued  B.  in  a  county  court 
for  discharging  her  from  his  service  on  the 
7th  September  without  reasonable  cause,  and 
the  jtu^  gave  a  decision  for  B.   In  May,  1859, 

A.  took  out  a  summons  before  justices  against 

B.  to  recover  a  quarter's  wages : — Held,  that  the 
matter  for  the  consideration  of  the  justices 
was  the  same  identical  matter  which  had  been 
decided  by  the  judge  of  the  county  court,  viz., 
whetiier  the  discharge  was  wrongful  and  without 
jost  cause ;  and  therefore  the  decision  of  the 
cotmty  court  was  conclusive  between  the  parties. 
Rovtledge  v.  Sttlap,  6  EL  &:  £L  649  ;  S»  L.  J., 
M.  C.90;  6  Jar.(KA)898  ;  2L.T.63;  8W.B. 
363. 
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To  a  declaration  the  defendant  pleaded,  by 
•way  of  estoppel,  that  be  saed  the  phuntifE  in  a 
■connty  coort  for  a  debt,  and  the  plaintiff  then 
attempted  to  estaUlsh  as  a  setoff  the  claim  for 
which  be  now  sued ;  and  that  judgment  was 
given  against  him  aa  to  that  set-off.  The  plain- 
tiff replied  that  he  had  not  given  any  notice  of 
bis  intention  to  rely  on  the  set-off,  in  accordance 
with  9  &  10  Vict.  c.  95, 8. 76,  and  r.  17;  and  that 
the  defendant  did  not  ixnuent  to  his  setting  off 
the  debt : — Held,  that  the  repUcatfon  was  a  good 
answer  to  the  plea  of  estoppel,  since  it  showed 
that  there  bad  been  no  decision  in  the  county 
-court  by  which  the  plaintiff  was  concludea. 
Stanton  V.  Styles,  I  L.  H.  &  P.  676  ;  S  Ex.  S78  ; 
19  L.  J.,  Ex.  »36. 

 Todgment  by  GonMnt— Histake  as  to 

Taeti  —  Bnbseqnent  Prooeedingt  to  EnforM 
Ordsr.] — ^Where  an  order  of  a  county  court,  good 
vpou  the  face  of  it,  declaring  that  a  defendant 
has  committed  an  offence  under  sa.  3  and  10  of 
the  Blvers  Foliation  Prevention  Act,  1876,  by 
permitting  sewage  matter  to  flow  into  a  river, 
■and  requiring  nim  to  construct  snch  sewage 
works  as  may  be  necessary,  is  drawn  up  by  con- 
-sent,  the  defendant  is  estopped  in  a  subsequent 
■action  brought  to  recover  penalties  for  breach 
of  the  order  from  showing  that  the  part  of  the 
riTer  comprised  In  Uie  order  was  in  fact  tidal 
water,  and  that  therefore  the  order  with  respect 
to  such  part  was  beyond  the  jurisdiction  of  the 
<x)urt,  even  though  at  the  time  of  consenting  to 
the  order  tho  defendant  was  unaware  that  such 
part  of  the  river  was  in  fact  tidal  water.  Ribble 
Joint  Committee  v.  Orottm  Urban  Onmeil,  6S 
L.  J.,  Q.  B.  884  ;  [1897]  1  a  B.  251 ;  45  W.  B. 
348. 

i.  Abbitratiohb. 

An  allegation  in  a  plea  that  the  plaintifE  and 
defendant  mnttially  referred  the  action  in  the 
county  court  and  aU  matters  in  difference  is  sup- 
ported by  proof  of  an  order  of  reference  made  by 
the  judge  of  the  county  coiirt  under  the  powers 
^ven  him  by  9  &  10  Vict.  c.  95,  s.  77,  by  consent 
of  the  plaintiff  and  defendant,  ^per  v.  Levy, 
7  Ex.  55  ;  2  L.  M.  &  P.  621  ;  21  L.  J.,  Ex.  28. 

Appeal  ttvm  Beftisal  to  Set  Aside  Award.] 

— An  action  in  a  county  court  having  been 
referred  by  the  judge  to  an  arbitrator,  under 
■9  &  10  Vict,  c  95,  s.  77,  and  the  arbitrator's 
award  having  been  entered  up  as  the  judg- 
ment, an  application  was  made  to  the  judge 
to  set  aside  the  award,  on  the  ground  that 
the  arbitrator  had  exceeded  his  jurisdiction  by 
taking  into  consideration  matters  not  referred  to 
faim.  The  judge  having  refused  this  application  : 
— Held,  that  rae  court  of  appeal  hod  no  juris- 
'diction,  under  13  &  14  Vict  c.  61,  s.  14,  to  en- 
tertain an  application  on  appeal  from  the  judge 
to  set  aside  the  award.  Mayer  v.  Farmer,  47 
L.  J,,  Ex.  760  ;  3  Ex.  D.  235  ;  26  W.  R.  760. 

An  order,  referring  a  cause  to  a  judge  of  a 
-county  coort,  was  obligatory  on  the  judge,  and 
he  had  no  c^kim.  of  declining  the  reference. 
Cammim  r.  MrkeU,  8  H.  ft  N.  156  ;  27  L.  J..  Ex. 
316;  4Jnr.(KA)  SIS;  6W.B.866.  See  21  k 
22  Vict  0.  74,  8.  6. 

6.  Ehfoboiho  Jcdquent. 

Snlng  Ml  itt  Siq^or  Coorti.]— An  action  is 
not  maintainable  in  a  superior  court  on  a  judg 
ment  of  a  county  court,  bat  snch  jadgment  is 


final  and  complete,  and  a  bar 'to  an  action  for 
the  original  consideration  in  any  other  court. 
Avttin  T.  MiUt,  2  C.  L.  B.  411;  9  Ex.  288; 
28  L.  J.,  Bx.  40 ;  18  Jnr.  16 ;  S  W.  B.  107. 
S.  P.,  Berkeley  v.  ElderUn,  1  EL  &  BL  806 ; 
22  L.  J.,  Q.  B.  281  ;  17  Jur.  1153  ;  1  W.  R.  306. 

An  action  lay  upon  a  judgment  of  the  ancient 
common  law  county  court.  William  v.  Jomet^ 
13  M.  ft  W.  628  ;  2  D.  ft  L.  680  ;  14  L.  J.,  Ex. 
146. 

Before  19  ft  20  ^ct.  c  108,  s.  27,  the  oonnty 
coarts  might  try  actions  on  judgments  of  the 
superior  courts.  Winter  v.  Dat^ord^  IS  Q.  B. 
603  ;  18  L.  J.,  Q.  B.  14  ;  12  Jur.  629. 

And  where  a  plaintiff  sued  in  a  county  court 
on  a  jadgment  of  a  superior  court,  and  obtained 
an  order  for  payment  by  instalments,  some  of 
which  had  been  paid,  he  could  not  resort  to  the 
process  of  the  superior  court  to  enforce  the  judg- 
ment of  the  county  court.  Jonet  v.  Jennfr,  25 
L.  J.,  Ex.  319  ;  3  Jar.  (HA)  674  ;  4  W.  B.  661. 

BanumI  Into  Saparior  Oonrts.] — A  judgment 

of  a  county  court  is  not  removable  into  a  superior 
court;  for  the  pnrposeof  issuing  execution  thereon. 
Moreton  v.  HoU,  10  Ex.  707  ;  3  C.  L.  B.  318  ; 
24  L.  J.,  Kx.  169  ;  1  Jur.  (K.a.)  216  ;  8  W.  B. 
207. 

But  by  19  ft  20  Vict  c.  108,  s.  49,  it  may  be 
removed  under  ccrtun  circamstances  and  Condi* 

tions. 

Aided  in  Xqni^.] — A  judgment  of  a  county 
court  will  be  aided  against  the  equitable  estate 
of  the  debtor.  Execution  having  been  issued  on 
a  judgment  in  the  county  court,  and  nothing 
recovered,  the  debtor's  only  property  being 
an  equitable  interest  in  leaseholds  in  the 
hands  of  trustees  in  tnist  to  pay  him  an 
annuity  thereout,  the  creditor  filed  a  bill  for 
payment  of  the  debt  out  of  the  leaseholds 
in  aid  of  the  judgment  of  the  county  court : — 
Held,  that  he  was  entitled  to  such  relief.  Semble, 
the  aid  of  a  court;  of  equity  to  enforce  the  judg- 
ment of  a  county  court  is  different  from  an 
action  on  such  jadgment  in  a  superior  court  of 
law.  Bennett  v.  JVuwW,  S  Drew.  326 ;  3  Eq. 
Rep.  1023  ;  24  L.  J.,  Ch.  736 ;  1  Jnr.  (N.S.)  719  ; 
3  W.  R.  618,  640. 

If  a  plaintiff  in  a  county  court,  having  ob- 
tained a  judgment  for  debt  and  costs,  receives 
payment  of  the  debt  only,  he  may,  undej  9  ft  10 
Vict.  c.  95,  8.  94,  require  the  clerk  of  the  connQr 
court  to  issue  execution  against  the  debtor's 
goods  for  the  costs  only,  and  a  mandamus  to 
issue  execution  in  such  case  Is  properly  directed 
to  the  clerk,  not  to  the  judge.  Reg.  v  Fletcher, 
2  El.  ft  BL  279  ;  21  L.  J.,  Q.  B.  310  ;  17  Jur.  179. 

But  before  applying  to  the  court  for  a  man- 
damus, application  should  be  made  to  the  judge 
of  the  county  court  to  order  the  clerk  to  issue 
such  execution.  Chrt^hurch  Ocerseers,  Em 
jtarte,  2  L.  M.  ft  P.  660. 

A  plaintiff  in  a  county  court  suit  obtaining 
judgment  by  default  of  appearance,  and  execu- 
tion thereon,  is  within  the  protection  of  the 
Coonty  Court  Acts.  6fai^on  t.  Bayman,  IF.tc 
F.  676. 

Where  a  writ  of  fi.  fa,  has  issued  irregularly 
on  the  goods  of  a  defendant  nnder  an  order  of  a 
county  court,  the  remedy  is  to  apply  to  the 
county  court  to  stay  proceedings.   Merman  t, 

Sheldry,  3  W.  B.  455. 

Landlord's  Claim  for  Bent  under  BXMntiona.1 

—Under  19  ft  20  Vict  c  108,  s.  75,  a  landlord 
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cannot  claim  his  rent,  where  a  bailiff  takes  in 
execution,  upon  the  demiaed  premiBes,  the  goods 
of  a  Btranger ;  for  that  enactment  only  applies 
where  the  levj  is  made  on  the  goods  of  the 
tenafit.  Foulger  v.  Taylor;  5  H.  K.  202  ;  29 
L.  J.,  Ex.  154  ;  1  L.  T.  481 ;  8  W.  R.  279.  S.  P., 
Bmrd  T.  Xnight,  8  EL  Bl.  865  ;  27  h.  J.,  Q.  B. 
859  ;  4  Jur.  (NA)  782 ;  6  W.  B.  226. 

8t^  of  Enentlon — Judgment  over  MO — 
*'8iokneH  or  ottwr  Saffioiant  Canae."]— The 

discretionary  power  conferred  hj  e.  153  of  the 
C!ounty  Courts  Act,  1888,  on  the  judge  to  stay 
execution  if  the  defendant  is  nnable  "  from  sick- 
nesB  or  other  sufficient  cause"  to  pay  a  debt 
recovered  against  him,  applies  only  to  causes 
ejofldem  generis  which  wonld  prevent  him  excr- 
cisfng  bis  industry,  and  so  acquiring  means  to 
pay.  Mere  proof  of  inability  to  pay  is  not 
sufficient  to  enable  the  judge  to  exercise  his 
discretion.  AUenborovgh  v.  MeiuoMl,  64  L.  J., 
Q.  B.  255  ;  [1895]  1  Q.  B.  833 ;  16  B.  291 ;  72 
L.  T.  192  ;  43  W.  B.  283  ;  69  J.  P.  160. 

^eotment — Wuruit  of  Possaition — Land 
outsits  IHstriot.] — Although  the  plaintiff  and 
defendant  in  an  action  of  ejectment  both  reside 
within  the  jurisdiction  of  the  county  court,  if 
property  soi^^ht  to  be  recovered  is  situate  with- 
out the  jurisdiction,  a  warrant  of  possession 
cannot  be  executed.  t.  PBaeheg,  6  D.  &  L. 

676  ;  18  L.  J..  Q.  B.  187 ;  18  Jur.  664. 

Warrant  of  Bxeeution — Ooods  In  Toreign 
IMitriot— ITegllgsne*  of  mgh  Bailiff.]— The 

jurisdiction  g>ven  by  s.  115  of  the  County  Coorts 
Act,  1846,  to  a  county  court  judge,  enabliag  him 
to  order  a  bailiff  to  compensate  a  plaintiff  who 
has  suffered  damage  hy  his  neglect  oonniTance, 
or  omission  in  levying  an  execution  can  only  be 
exercised  by  him  against  the  bailiffs  of  his  own 
court.  Execution  was  issued  in  a  county  court, 
and  the  warrant  was  sent  for  execution  to  a 
foreign  county  court,  and  the  high  bailiff  of 
such  court  was  guilty  of  n^ligence  in  levying 
under  it: — Held,  that  the  judge  of  the  home 
court  had  no  power  under  s.  115  to  order  the 
high  bailiff  of  the  foreign  court  to  pay  damages 
to  the  plaintiff,  who  had  been  injured  In'  his 
n^ligence,  and  that  the  high  baUifl  of  the 
foreign  court  was  entitled  to  a  pndiibition.  Seg. 
T.  Shropihhv  Cninty  QmH  Judge,  or  S$>gert,  57 
L.  J.,  Q.  B.  143 ;  20  Q.  B.  D.  242  ;  68  L.  T.  86  ; 
36  W.  R.  476. 

XnfproooMnt  of  (krdor  by  Attaohment.] — 

Under  the  Judicature  Act,  1873,  s.  89,  a  county 
oonrt  has,  in  actions  within  its  jurisdiction,  power 
to  grant  an  injunction  against  a  nuisance,  and 
to  commit  to  prison  for  disobedience  thereto. 
MaHin  T  BaiaiMttr,  48  L.  J.,  Q.  B.  676  ;  4 
Q.  B.  D.  491 ;  28  W.  B.  148— G.  A. 

IntorlosBtUT  Ordor.] — ^The  power  of  a  county 
court  under  the  Judicature  Act,  1S73,  s.  89,  in 
actions  within  its  jurisdiction  to  enforce  obedi- 
ence to  its  orders  by  committal,  extends  to  Inter- 
locutory as  well  aa  final  orders.  RUhardt  r. 
CHUenu,  7  a  B.  D.  638— a  A. 

Attaohment  of  Oebti.1 — Salary,  payable  quar- 
terly, and  not  due  until  a  fntnre  date,  is  not  a 
debt  "*  due,  owing,  or  accruing,"  and  cannot  be 
attached  under  Ord,  XXIV.  r.  4,  of  the  County 
Court  Bules,  1875.  SaU  r.  Fritekett,  47  L.  J., 


Q.  B.  IS ;  8  Q.  B.  D.  216 ;  87  L.  T.  671 :  S& 
W.  B.  96. 

A  defendant  having  recovered  judgment  in  the 
high  court  against  B.,  the  plaintiff,  who  had  pre- 
viously obtained  judgment  against  the  defendant 
in  the  county  court,  issued  and  served  upon  B.  a 
summons  in  the  county  court  calling  upon  him 
to  shew  cause  why  the  jodg^nent  obtained  against 
him  by  the  defendant  should  not  be  attached, 
and  giving  notice  that  he  waa  not  to  pay  the- 
amount  of  the  judgment  to  the  deftoraant,  or 
otherwise.  Before  the  summons  came  on  for 
hearing  the  sheriff,  under  a  fl.  fo.,  seiied  the- 
gpods  of  B.  under  the  defendant's  judgment,  and 

B.  paid  the  amount  of  the  judgment  to  the  sheriff 
under  protest.  The  county  court  judge  refused 
to  make  any  order  upon  the  summons : — Held, 
that  the  jn^  was  right,  for  B.  had  not  done 
wrong  in  paying  the  amount  of  the  judgment  to- 
an  officer  of  the  court,  and  was  not  bound  to- 
apply  at  chambers  for  hia  protection  either  before 
or  aftw  the  execntion.  Tunibull  v.  Robert  ton, 
47  L.  J.,  C.  P.  294;  38  L.  T.  389;  26  W.  R. 
657. 

JHMonty  U  Aid  of  Ixoontlom.]— &w  ExBon- 

TIOV. 

Oommittal  Ocder  ndOT  Dobton  Aot,  1660— Ka. 
tnro  ol]— -A  commitment  by  a  judge  of  a  county- 
oourt^  a  judgment  summons  is  in  the  nature  of  a 
qualified  execution,  and  not  of  a  punishment  for 
contempt.   Sakint,  £b  varU,  16  G.  B.  77;  S 

C.  L.  R.  602  ;  24  L.  J.,  a  P.  131 ;  1  Jur.  (KA> 


.  Open  Conrt]— By  i.  6  of  the  Debtors  Act, 

1869  (32  &  33  Vict.  c.  62),  orders  for  committal 
of  de&iulting  debtors  must  be  made  by  a  county 
conrt  judge  in  open  court.  Kenyon  v.  Eattwood, 
57  L.  J.,  Q.  B.  455. 

A  county  court  judge  sat,  for  the  purpose  of 
hearhig  summonses  for  committal  under  the  pro- 
visions of  s.  6  of  the  Debtors  Act,  1869  (32  &  33. 
Vict  c.  62),  and  for  all  business  except  jury 
cases,  in  a  small  room  which  he  also  used  at 
other  times  as  his  private  room ;  it  communi- 
cated with  a  larger  room,  wiicre  was  the  usual' 
raised  bench  and  jury-box,  by  a  door  which  was. 
kept  open  during  Uie  hearing  of  these  summonses, 
and  the  names  ai.  the  parties  were,  if  necessary,, 
called  in  the  larger  room.  The  public  had  access 
to  the  smaller  room  as  well  as  the  lai^r : — Held 
that  orders  for  committal  made  under  these  cir- 
cumstances were  not  made  in  open  court,  and- 
that  thc^  could  not  be  enforced.  Ih. 

 VoMppeanuuo  of  Dobtor.]— A  county 

court  jui^  hu  jnrisdiction  to  make  a  committal' 
order  nnder  the  Debtors  Act,  1869,  notwitlistand- 
ing  the  non-appearance  of  the  debtor ;  and  a 
prohibition  will  not  be  granted  to  restrain  the 
proceedings  thereunder  upon  the  ground  that  the 
debtor  had  not  an  opportunity  of  being  heard  as 
to  his  ability  to  pay.  Pitcher  v.  Boum  (10' 
Times  L.  B.  346)  doubted  and  disapproved. 
JoJuutoM  V.  Kiernan,  10  R.  318, 

 Tresh  Summons  on  A4joumment.]  A 

defendant  was  summoned,  and  appeared  at  a- 
county  court  on  the  11th  January,and,  judgment 
having  be^  given  against  him,  he  was  otderad 
to  pay  the  debt  forthwith  :  this  he  refused  to  do, 
and  he  was  then  examined  by  the  judge  as  to  the 
disposal  of  his  property,  when  itappeared  to  the- 
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judge  that  be  hod  made  a  gift,  dellTeTj  or  transfer 

«f  bis  property,  with  intent  to  defrand  his  credi- 
tors.  The  matter  was  luljoDmed,  at  the  defen- 

•dant's  request,  till  the  18th  of  January,  to  enable 
faim  to  produce  evidence ;  but  he  did  not  i^pear 

•on  the  18th,  nor  produce  evidence,  nor  give  any 

■excuse  for  not  doing  bo  ;  whereupon  the  judge 

■ordered  him  to  be  committed  for  forty  days : — 
Held,  that  a  fresh  summons,  requiring  him  to 

appear  on  the  18th,  was  not  necessary,  and  that 
tlie  proceedings  were  regular.  Purdv,  Ex  parte, 
1  L.M.  &  P.1I8;  9  C.  B.  201  ;  19  L.J.,C.P. 

222  ;  14  Jur.  332.  S.  P.  and  &  1  L.  M.  P. 
16  ;  19  L.  J.,  M.  C.  95. 

 Jodgmrat  om  £90.1 — Upon  an  applica- 
tion nnder  9  &  10  Vict.  c.  96,  the  county  court 
had  jurisdiction,  though  the  jodgment  exceeded 
202.  Byrw  v.  JTfttM,  2  B.  C.  Bep.  S21 ;  6  D  & 
L.  659 ;  18  L.  J.,  Q.  B.  S3  ;  12  Jur.  1075. 

—  Xnfneinc  Jn^mrat  of  Vifgh.  Oottrt.]— A 
sonnty  oottrt  jndge  has  power  to  enforce  the  order 
9r  judgment  of  the  high  court,  where  the  high 
30urt  has  made  no  order  for  payment  by  instal- 
ments, by  directing  payment  by  instalments  of 
ihe  amount  due  under  such  order  or  judgment, 
and  to  commit  the  debtor  in  default  But  where 
the  high  court  has  made  an  order  for  payment 
1^  instalments  the  county  ooart  lias  no  power  to 
Tary  that  order.  Addingtim~,  Ex  parte.  Ices,  In 
re,  65  L.  J.,  Q.  B.  246  ;  16  Q.  B.  D.  666  }  64  L.T. 
«77  ;  84  W.  R.  683  ;  3  Morrell,  83. 

 Zona  of  Ordar— Kinnte  in  Bsgiitrar's 

Xook.] — On  the  hearing  of  a  judgment  summons 
in  a  county  court  the  judge  committed  the  defen- 
dant but  suspended  the  craer.  The  only  written 
document  which  had  been  drawn  up  was  in  the 
books  of  the  county  coort,  in  the  form  given  in 
the  schedule  to  the  County  Court  Boles,  1886, 
among  the  forms  of  books  which,  by  Ord.  II. 
r.  2,  the  n^istrar  is  directed  to  keep,  headed 

Book  H. — Summoiues  for  Commitment,  Inter- 
pleader, and  Minutes  of  Orders  thereon."  The 
•defendant  applied  for  a  prohibition  on  the 
.ground  that  the  order  did  not  show  on  its  face 
the  ground  on  which  it  was  issued,  as  required 
by  e.  5,  8ub-8.  1  (a),  of  the  Debtors  Act,  IS69  :— 
Held,  that  the  minute  of  the  order  in  Book  H. 
.(which  did  not  show  on  its  face  the  ground  on 
which  the  order  waa  issued)  was  not  the  order 
within  the  meaning  of  the  Debtors  Act,  but  that, 
as  the  order,  if  it  were  afterwards  drawn  up  as 
■directed  by  Ord.  XXV.  r.  83,  of  the  County 
Court  Rules,  1886,  would  sufficiently  comply 
with  the  act,  the  application  for  a  prohibition 
must  be  refused.  Harrit  v.  Slater,  67  L.  J.,  Q.  B. 
.£89 ;  21  Q.  B.  D.  369  ;  S7  W.  R.  66. 

 Order  ia  Deffcnlt  of  Fayment  on  Fntnn 

Day.} — A  party  ordered  to  pay  a  sum  recovered 
against  him  in  a  county  oourt,  who  has  made 
default,  and  upon  being  examined  upon  a  judg- 
ment summons  shews  no  sufficient  excuse  for 

:SQch  default,  may  be  committed  to  prison  forth- 
with ;  but  if  the  judge  orders  him  to  pay  the 
mon^  at  a  future  day,  or  in  default  to  be  oom- 
•    mitted,  and  the  party  again  makes  detanlt,  he 

•«annot  be  c<munitted  without  being  examined  as 
to  the  cause  of  such  second  default.  JiUy  v. 
Dale,  10  C.  B.  62 ;  1  L.  M.  &  P.  626 ;  20  L.  J., 
C.  P.  85  ;  14  Jur.  1069. 
An  order  by  a  judge  on  a  judgment  summons 

■on  adefoodant  to  pay  a  sum  on  a  future  day,  or 


to  be  imprisoned  for  thirty  days,  is  bad.  Dewsv. 
Rylen,  11  C.  B.  434  ;  20  L.  J.,  C.  P.  264  ;  15  Jor. 
1159. 

 Order  on  Oslit  Sokednled  on  Disoharge 

under  Insolrent  Dahtort  Aet.]— A  defendant 
against  whom  a  jut^ment  was  given  in  the 
coun^  court,  having  been  arrested  at  the  salt  of 
a  creditor  otiier  than  the  plaintiff  obtained  his 
discharge  nnder  the  Insolvent  Debtors  Act,  1  & 
2  Vict  c.  110,  s.  75,  the  judgment  of  the  pteintiff 
being  inserted  in  his  schedule.  Haring  been  after- 
wards committed  by  the  county  court  judge,  under 
9  &  10  Vict,  c  95,  s.  99,  for  non-payment  of  the 
plaintiiTs  debt :— -Hdd,  that  he  was  not  entitled 
to  be  discharged.  8om«n,  Ee  parte,  16  C.  B. 
639  ;  24  L.  J.,  C.  P.  185  ;  Oeorge  v.  Somert,  11 
Ex.  202  ;  24  L.  J.,  Ex.  247.  S.  P.,  ChrUtie,  Kb 
parte,  4  E.  &  B.  714  ;  24  L.  J.,  Q.  B.  IM. 

—  Leeal  Situation  of  Oaol— Tim*  ealenlatoA 
from  Taking  into  Custody.] — A  party  was  com- 
mitted under  8  ft  9  Vict.  o.  187,  by  an  order 
under  the  hand  of  a  judge  of  an  inferior  court 
for  the  term  of  forty  days  to  the  common  gaol 
for  the  confinement  of  debtors  under  judgment 
and  in  execution  of  the  superior  courts  of  justice 
within  the  county  <rf  Middlesex,  in  which  he  waa 
then  residing : — Held,  that  It  was  not  necessaty 
that  the  gaol  in  which  he  was  imprisoned  should 
be  locally  situate  within  the  county  of  Middlesex  ; 
that  the  forty  days  were  to  be  calculated  from 
the  time  the  party  was  taken  into  custody  and 
not  from  the  order  ;  that  the  warrant  need  not 
be  under  seal ;  and  that  the  committal  being  ia 
the  absence  of  the  party  did  not  vitiate  it. 
BowdUr,  In  re,  12  Q.  B.  612 ;  17  L.  J.,  Q.  B. 
248. 

 Form  of  Warrant]— A  warrant  of  com- 
mitment stating  that  "  it  appeared  to  the  satis- 
faction of  the  judge,  that  the  defendant  had 
obtained  credit  from  the  phuntlfl  under  false 
pretences,  and  had  made  a  ^ft,  deli  "very  or 
transfer  of  his  property,  with  intent  to  defmud 
his  creditors ;  and  thereupon  the  judge,  by  a 
certain  order,  did  adjudge,'  &c.,  not  being  in  the 
natnre  of  a  conviction,  is  not  bad  for  stating  in 
the  alternative  the  mode  by  which  the  office 
was  committed.  Purdy,  Ex  parte,  1  L.  U.  Ac  P. 
118 ;  9  C.  B.  201  ;  19  L.  J.,  C.  P.  222 ;  14  Jur. 
832.  8.F.and& £7.,1  L.M.ItP.16;  IdL.  J., 
M.  0.  95. 

 Issne  of  Warrant — Lapse  of  Tim*.] — A 

warrant  of  commitment  for  contempt  for  non- 
appearance on  a  judgment  snmmons  waa  regular, 
though  issued  more  than  six  months  after  the 
date  of  the  judge's  order,  notwithstanding  that, 
by  a  rule  of  practice,  a  warrant  was  to  be  current 
only  tea  two  months  after  its  date.  C^'JVW,  Ea 
parte,  10  C.  a  67  ;  1  It.  M.  ft  F.  737  ;  20  L.  J., 
0.  P.  69. 

A  defendant  arrested  under  a  warrant  of  com- 
mitment of  a  county  court,  within  three  months 
from  the  day  of  its  date,  might  lawfully  be  de- 
tained under  such  arrest  aft^  the  expiration  of 
the  three  monti^  notwithstanding  a  former  rule 
tA  court  provided  that  "  waitants  of  oommitment, 
whenever  Issued,  shall  bear  date  on  the  day  on 
which  the  cider  for  commitment  is  made,  and 
shall  continue  in  force  for  three  calendar  months 
from  such  date,  and  no  longer."  Hayet  t. 
ATemw,  12C.  B.  288  ;  21  L.  J.,  C.  P.  204 ;  16  Jur. 
976. 
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 Sfleond  Ordar  for  Sum  Be&nlt]  -A  de- 
fendant in  a  county  court  having  made  defanlt 
in  payment  of  2m.  doe  under  a  judf^ent,  an 
order  was  made  to  commit  faim  to  prison.  He 
was,  however,  never  arrested  or  imprisoned  under 
the  order,  which  according  to  Ord.  XXV.  r.  33,  of 
the  Count;  Court  Bnles,  IS86,  expired  when  a 
year  bad  elapaed  from  its  date : — Held,  upon 
motion  for  prohibiUon,  that  as  no  arrest  nor  im- 
prisonment had  ever  taken  place  upon  this  <Hder 
oefore  its  expiration,  and  as  the  defendant  was 
still  in  defaiut,  the  county  court  judge  hadpower 
to  make  a  second  order  of  commitment,  .mm.  v. 
Stonor,  or  Brompttm  Cmnty  Court  Judge,  &7  L.  J., 
<l.  B.  BID  ;  59  L.  T.  669. 

A  judgment  debtor  having  made  defanlt 
in  payment  of  the  judgment  debt  which  had 
been  recovered  against  him  in  the  connty  court, 
«nd  which  he  had  been  ordered  to  pay  forth- 
with, the  county  court  judge  made  an  order 
for  his  commitment  to  prison  for  forty  days. 
The  debtor  was  arrested  thereon,  but  was  subse- 
qnently  discharged  on  the  ground  of  his  being 
firivileged  at  the  time  of  such  arrest,  as  a  witness 
returning  from  the  sessions.  The  debtor  was 
:again,  and  whilst  the  order  for  committal  was 
■Still  in  force,  summoned  upon  a  judgment  sum- 
mons, and  a  second  order  for  his  committal  for 
the  same  default  in  not  paying  the  judgment 
-debt  was  made  by  the  county  court  jo^e : — 
Held,  that  the  judge  had  no  power  to  make  such 
second  order,  as  the  first  had  not  been  executed. 
HortnaU  v.  Snice,  42  L.  J.,  C.  P.  140  ;  L.  B.  8 
■0.  P.  378  ;  28  L.  T.  705  ;  21  W.  B.  597. 

Held,  also,  by  Bovill,  C.J.,  and  Brett,  J.,  that 
where  a  judgment  debt  is  not  payaUe  by  instal- 
ments there  is  no  power  under  the  Debtors  Act, 
1869  (82  &  S3  Viot.  c.  62),  s.  6,  to  commit  the 
■debtor  more  than  once  for  default  in  not  paying 
such  debt.  lb. 

When  a  judgment  debtor  refuses  or  neglects 
to  pay  the  judgment  debt  which  he  has  been 
ordered  to  pay  in  one  sum,  and  not  by  instal- 
ments, there  is  no  power  under  the  Debtors  Act, 
1869  (82  &  83  Vict.  e.  62),  s.  &,  to  commit  him  to 
prison  more  than  once,  although  after  a  first 
■committal  it  is  proved  be  has  the  means  of 
paying  the  sum  in  respect  of  which  he  still 
-makes  defanlt.  Eratu  v.  Wills,  45  L.  J.,  C.  P. 
420  i  1  C.  F.  D.  229 ;  34  L.  T.  679  ;  24  W.  R. 
-883. 

Judgment  for  a  debt  and  costs  was  given  to  B., 
and  an  order  made  to  pay  hf  instalments.  B. 
having  failed  to  pay  the  iostalinents,  a  judgment 
summons  issued,  upon  which  he  was  examined, 
and  committed  for  seven  days,  upon  the  ground 
that  be  had  the  means  of  satisfying  the  jod^ent, 
.and  refused  to  do  so.  He  wassnbseqaently  sum- 
moned, and  committed  two  several  times  for  forty 
•days  each,  upon  the  same  ground  : — Held,  that 
the  judge  of  a  county  court  has  power  to  commit 
for  a  default  of  the  same  kind  toties  quoties  a 
-defanlt  is  committed.  Boyce,  In,  re,  2  EL  &  BL 
521  ;  22  L.  J.,  Q.  B.  393  ;  17  Jur.  716  ;  1  W.  R. 
409. 

 Zxeention  of  Warrant  alter  Payment  of 

Debt.] — S.  obtained  judgment  against  the  plain- 
tiff for  a  debt,  which  was  ordered  to  be  paid  to 
the  clerk  of  the  court ;  and  the  amount  not  being 
paid,  asnmmons  was  issued  to  the  plaintiff  to  show 
■cause  why  he  had  not  paid.  Upon  defanlt  of  ap- 
peatanoe,  the  judge  ordered  the  plaintiff  to  be  com- 
mitted sevm  days,  or  until  he  should  be  discharged 
■by  doe  oonne  of  law.    In  porsnance  of  that 


order,  the  clerk  made  out  a  warrant,  upon  which 
was  indorsed  the  amount  of  the  debt.  l*he 

Elaintiff  was  arrested  under  the  warrant  after  he 
od  paid  the  amount  of  the  debt  to  S.,  who  com> 
municated  that  fact  by  letter  to  the  clerk: — Held, 
that  the  order  and  warrant  were  in  force  at  the 
time  <A  the  arrest,  notwithstanding  the  payment 
of  the  debt  and  the  letter  to  the  derk,  and  there 
fore  the  arrest  was  lapd.  Davit  y.  fUteker,  2 
El.  &  BL  271  ;  22  L.  J.,  Q.  B.  429  ;  17  Jur.  894  : 
1  W.  E.  867. 

- — -  Bemady  fin  Wrongful  Cffmmitmeat]— 

Where  a  prisoner  was  wrongly  conmiitted  under 
8  &:  9  Vict.  c.  127,  s.  1,  for  making  default  in  the 
payment  tit  an  instidment  <^  a  debt,  a  habeas 
corpus  was  obtained  in  the  court  <k  common 
pleoa,  and  upon  the  return  to  it  the  court  ordered 
the  discharge  of  the  prisoner.  Ktrntiitg,  Ex  parte, 
10  Q.  B.  780 ;  16  L.  J.,  Q.  B.  257. 

In  an  action  for  false  imprisonment,  the  defen- 
dant pleaded  that  be  issued  a  summons  against 
the  plaintiff  in  a  connty  court  for  debt ;  that  the 
summons  was  personally  served  upon  bim  ;  that 
he  did  not  appear,  and  that  it  was  adjudged  that 
he  shotdd  pay  the  debt  by  instalments  ;  that  a 
minute  of  the  judgment  was  serv^  upon  bim, 
and  that  the  instalments  were  not  paid  ;  that  a 
judgment  summons  was  then  obtfuned,  and  served 
upon  him  ;  that  he  did  not  appear,  and  was  com* 
mitted  by  the  judge  to  prison.  The  evidence  was, 
that  the  defendant  having  a  debt  dae  from  J., 
entered  a  plaint  against  him  in  a  county  court  by 
his  right  name,  which  was  an  entirely  different 
name  from  the  plaintiff's,  and  that  he  served  the 
plaintiff  with  the  several  proceedings  which  were 
all  directed  against  J.  name,  under  the  belief 
that  the  plaintiff  was  J. ;  tiiat  J.  never  appeared 
in  court ;  that  the  plaintiff  uniformly  stated  that 
he  was  not  J.,  and  on  the  service  of  each  proceed- 
ing gave  notice  of  the  mistake  ;  but  that  the  de- 
fendant directed  the  ofiBcer  to  take  the  plaiatilT: 
— Held,  that  as  the  proceedings  were  against  J. 
\sj  name,  and  were  intended  to  be  against  him, 
and  were  served  upon  the  plaintiff  on^  by  reason 
of  a  mistaken  supposition  that  he  was  J.,  the 
plea  was  not  proved.  Wallgy  v.  M-Cimnell,  13 
Q.  B.  903 ;  19  L.  J.,  Q.  B.  162 ;  14  Jur.  193. 

6.  IMTEBPLRADEB. 

County  Courts  Act,  1888,  SB.  156, 167. 

Claim  to  Ctoods  seised — ^Hsgleot  of  Claimant  to 
oomply  with  Conditloni— Sale  by  Bailiff— TaUd- 
ity  of  Purchaasr'i  Title.] — Where  a  claim  Is 
made  to  goods  taken  in  execution  under  the  pro- 
cess of  the  county  court,  but  the  claimant  faiu  to 
comply  with  any  of  the  conditions  laid  down  in 
B.  166  of  the  County  Courts  Act,  1888,  the  bailiff 
is  bound  under  that  section  to  sell  the  goods,  and 
the  purchaser  of  such  goods  acquires  a  valid  title 
to  them,  notwithstanding  that  the  claimant,  sub- 
sequent to  such  sale,  proves  that  he  was  entitled 
to  the  goods.  Ooodtoek  v.  Coueitu,  66  L.  J., 
Q.  B.  860  ;  [1897]  1  a  B.  568  ;  76  L.T.  313 ;  1$ 
W.  R.  869— C.  A. 

 Bailiff  need  not  ask  Claimant  to  Comply 

with  Conditions.] —Under  Ord.  XXI.  r.  1,  of 
the  County  Court  Ordersand  Roles,  1876,  itis  not 
necessary  for  the  high  bailiff,  before  sdUng  goods 
seised  in  execntlon  and  claimed,  to  leqneBt  the 
claimant  to  deposit  the  unoont  of  tne  value 
at  the  goods  or  poneation  num«y,  and,  if  no 
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such  deposit  be  made,  the  high  bailiff  is  entitled 
under  19  &  20  Vict.  c.  108  (the  Conntr  Courts 
Act,  18.if>),  8.  72,  to  sell  the  goods  without  first 
appiyiug  for  an  interpleader  summons  under  30 
Al  31  Vict,  c  142  (the  County  Courts  Act,  18G7), 
s.  31.  Cramer  v.  Matthevot,  or  Haries  v.  Wise, 
M  L.  J.,  Q.  B.  651 ;  7  Q.  B.  D.  425  ;  45  L.  T.  26  ; 
29  W.  B.  804. 

Intsrpluder  Siunmoiu— Effect  of  iMoe.]— 

The  officer  of  a  county  court  who  has  seized 
goods  in  execution  is  not  required  to  retire  from 
possession  because  an  inten>lea<3er  summons  has 
been  issued.  SvmiMri,  Sx  parte,  2  C.  L.  B. 
1284  ;  18  Jur.  522  ;  2  W.  B.  477. 

PartiealaTt  of  Olaim— Saffloiensy.]  —  By  a 

nde  of  practice  of  the  county  courts  the  claimant 
in  an  interpleader  is  required,  five  clear  days 
before  the  day  appointed  for  hearing  the  snm- 
raons,  to  ddiver  to  the  bailiff,  or  leave  at  the 
office  of  the  registrar,  a  particular  of  the  goods 
alleged  to  be  his  property,  and  also  the  grounds 
of  his  claim.  Goods  and  money  which  had  been 
seized  under  an  execution  upon  a  county  court 
judgment  were  claimed  by  W.,  who  delivered  to 
the  registrar  a  particular  describing  them  as  "  the 
goods  and  money  seized  by  virtue  of  the  warrant," 
In  the  grounds  of  claim  it  was  stated  that  the 
goods  were  the  property  of  the  claimant,  and 
were  at  the  time  of  the  seizure  in  his  possession. 
This  particular  was  held  insufficient  by  the 
judge,  who  refused  to  go  further  into  the  case, 
and  made  an  order  in  favour  of  the  execution 
creditors  with  costs :— Held,  by  Kelly,  C.B., 
and  Amphlett,  B.,  that  the  particular  was 
sufficient  ;  by  Bramwell  ami  Cleasby,  BB., 
that  it  was  insufficient.  Richardton  v.  Wright, 
44  L.  J.,  Ex.  230 ;  L.  B.  10  Ex.  367  ;  28  W.  fi. 
678. 

A  notice  by  a  claimant  that  the  goods  "  are 
and  were  my  own  property,  and  not  the  pro- 
perty of  E.,"  was  held  not  to  comply  with  a 
rule  of  practice  requiring  tlie  delivery  of  par- 
ticulars of  goods  alleged  to  be  the  property  of  a 
person  claiming  under  9  &  10  Vict.  c.  95,  s.  118, 
and  of  the  grounds  of  his  claim.  ThttMr,  Me 
fiorte ;  Otllvtn  t.  JIuw,  In  re,  1Q  L.  J.,  Q.  B. 
318 ;  14  Jnr.  696.  3.  C,  nom.  B^.  ▼.  ChiUon, 
16  Q.  B.  220. 

The  grounds  of  the  claim  need  not  appear  on 
the  face  of  them  to  be  valid ;  and  therefore  a 
claim  to  certain  goods,  stating  that  they  had 
been  assigned  to  the  claimant  by  deed,  is  suiB- 
cient,  aluoogh  it  does  not  ^ipear  that  the  deed 
was  good  as  against  creditors.  Meg.  •r.Bic&ardg, 
8  L.  M.  *  P.  268  ;  30  L.  J.,  Q.  B.  351  j  IB  Jur. 

Goods  having  been  seized  under  an  execution 
issued  out  of  a  county  court,  were  claimed  by 
a  third  party,  who  Slivered  particulars  of  his 
ol^m.  The  judEe  of  the  ccnmtj  court  having 
refused  to  adjocncate  vmao.  the  claim,  on  the 
ground  that  the  partlcnlars  did  not  distinguish 
that  portion  of  the  goods  seized  to  which  the 
claimant  was  entitled  : — Held,  that  he  should 
have  determined  what  part  the  claimant  was 
entitled  to,  and  givoi  jndgment  accordingly. 
Seg.  T.  StapyUim,  21  L.  J.,  Q.  B.  8 ;  16  Jur. 
1177. 

 Claimant's  Address.]— The  decision  of  a 

"judge  with  respect  to  the  sufficiency  of  the  state- 
ment of  the  claimant's  address  is  not  conclusive, 
but  subject  to  review.  Hardy  v.  Walher;  J^Fee, 


Me  parte,  9  Ex.  261  ;  2  C.  L.  B.  278  ;  23  L.  J., 
Ex.  57. 

A  particular,  in  which  a  claimant's  address  was 
stated  as  Elizabeth-street,  Islington,  whereas  in 
fact  it  was  Elizabeth-terrace,  Islington,  thou^ 
erroneous,  is  not  calculated  to  midcad,  and  i» 
therefore  sufficient  within  the  meaning  of  the 
i-ulc  of  the  county  court.  lb. 

 Amendment — Judge  hound  to  Adjudicate 

on  Kerits.] — Where  a  summons  has  issued  on  an 
interpleader  claim,  the  judge  is  bound  to  adjudi- 
cate upon  it ;  and  if  the  claimant  has  not 
delivered  a  sufficient  particular,  or  not  delivered 
it  in  the  time  required  by  the  rule  of  court,  the- 
judge  should  either  amend  the  particular,  or 
order  a  new  summons  to  issue,  so  that  he  may 
determine  the  case  on  the  merits.  Betwiek  v. 
Bogey,  9  Ex.  315  ;  2  C.  L.  B.  558  ;  23  L.  J., 
Ex.  89 ;  2  W.  B.  156. 

Vnrw:  of  Judge  to  A^judloate  on  Damages— 
Subsequent  Aeooni  for  Damages.]— When  an 
interpleader  summons  has  been  issued  under  the 
County  Courts  Act,  18(>7  (30  k  31  Vict.  c.  142), 
8.  31,  the  county  court  judge  has  power  tO' 
adjutlicate  npon  any  special  dam^es  to  which 
the  claimant  of  the  goods  seized  may  be  entitled, 
arising  out  of  the  execution  ;  and,  whether  such 
damages  are  claimed  before  him  or  not,  no  action 
in  respect  of  them  can  be  maintained  by  the- 
claimant.  Death  v.  Harristm,  40  L.  J.,  Ex.  26  ; 
L.  K.  6  Ex.  lo  ;  23  L.T.495. 

Where  goods  are  seized  under  an  execntiOA 
issued  on  a  judgment  in  a  county  court  and 
sold,  and  an  interpleader  summons  is  taken  out 
at  the  instance  of  the  high  bailiff,  under  the 
County  Courts  Act,  1867,  s.  31,  the  county  court 
judge  has  power  to  adjudicate  upon  the  damage* 
to  which  the  claimant  of  the  goods  may  be 
entitled,  arising  ont  of  the  execution,  tlttuMigh 
the  goods  have  been  sold,  and  therefore  are  no- 
longer  in  the  control  of  the  county  court  ;  and 
any  action  against  the  officers  of  the  court  for 
wrongfully  liepriving  the  plaintiff  of  his  goods- 
wiU  be  stayed ;  but  an  action  against  the  pur- 
chasers of  the  goods  from  the  officen  of  the 
county  court  will  not  be  stayed.  SiU*  T.  Benny,. 
49  L.  J.,  Ex.  710  ;  6  Ex.  D.  818  ;  12  L.  T.  610  ^ 
29  W.  E.  328— C.  A. 

 Trespais.]  —  Quasre,  whether  a  county 

court  judge  has  jurisdiction  on  an  interpleader 
summons,  besides  adjudging  in  favonr  of  the 
claimant  as  to  the  right  to  the  goods,  to  give 
damages  for  breakii^  and  entering  his  honse  or 
premises,  or  for  special  damage  arising  from  the 
taking  of  the  goods.  Mercer  T.  Banbury,  23- 
L.  J.,  Ex.  316  ;  4  W.  E.  649. 

But  the  superior  court  will  not,  on  motion  in. 
an  action  for  such  trespass,  where  it  does  not 
appear  that  the  judge  has  exercised  sodi  juris- 
dictj<Hi,  stay  the  action  or  even  strike  out  ot  the 
declaration  such  part  as  relates  to  the  taking  oC 
the  goods,  and  the  special  damage  laid  as  result* 
ing  therefrom,  lb. 

Since  30  &  31  Vict.  c.  142,  s.  31,  a  plaintiff 
who  makes  his  claim  in  a  county  court  to  ^oods, 
without,  at  the  same  time,  making  a  clami  to 
damages,  cannot  afterwards,  and  subsequoitly 
to  the  adjudication  and  order  of  the  judge,  take 
proceedings  against  either  the  party  at  whose 
instance  the  warrant  of  execution  was  issned,  or 
the  bailiff  who  executed  it,  to  recover  damages- 
for  the  trespass  to  his  premises,  or  for  any  other 
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injury  arising  oat  of  the  cxcoutioa  ot  the  county 
court  process.  Iteath  v.  MarrUon,  40  L.  J., 
Ex.  26  ;  L.  B.  6  Ei.  15  ;  23  L.  T.  495. 

Opoii  an  interpleader  summons,  the  judge 
■decided  that  the  goods  seized  were  the  goods  of 
the  claimant,  but  no  complaint  had  beea  msuie 
before  him  aa  to  the  breiiitiiig  and  entering  the 
boose  of  the  claimant  The  claimant  afterwards 
brought  an  action  against  the  bailifl  of  the  court 
for  breaking  and  entering  his  house  and  taking 
bis  goods,  under  colour  of  a  warrant  of  execu- 
tion, and  recovered  damages,  whereupon  the 
bailiff  applied  tor  a  rule  to  stay  proceedings, 
upon  the  ground  that  a  claim  had  sdready  been 
made  and  adjudicated  upon  in  respect  of  the 
same  cauae  of  action.  The  court  refused  to 
interfere.  F.'tter  v.  Pritoltard,  2  H.  &  N.  151  ; 
26  L.  J..  Ex.  215  ;  5  W.  R.  610. 

Brewing  utensils,  hops,  &c.,  having  been  seized 
uuder  a  warrant  of  execution  against  the  goods 
■of  A.,  were  claimed  by  B.  On  the  5th  of  October 
the  bailiff  caused  an  interpleader  summons  to  be 
issoed,  calling  on  the  parties  to  appear  on  the 
48th,  when  the  claim  would  be  adjudicated  upon, 
liie  judge  decided  that  the  gixids  were  the 
property  of  B.  The  goods  having  been  given 
up,  B.  commenced  an  action  against  the  execu- 
tion creditor  fordamages,  for  wrongfully  depriving 
him  ot  the  poasessicm  ot  the  goods,  by  means 
whereof  he  was  prevented  from  carrying  on  his 
irade  as  brewer,  alleging  special  damage.  The 
court  refused  to  interfere  to  stay  the  proceedings 
At  the  instance  of  the  defendant,  Jonet  v. 
Williams,  4  H.  &  N.  706  ;  28  L.  J.,  Ex.  324. 

Goods  were  seized  in  the  house  of  J.,  under  a 
warrant  of  execution  from  a  county  court.  In 
an  action  agaioat  M.,  J.  claimed  the  goods.  The 
jndge  of  the  county  court,  on  an  interpleader 
fiUQunoDS,  adjudicated  that  they  belonged  to  M. 
.J-  then  sued  the  officer  who  had  seized  in  the 
Queen's  Bench,  for  entering  his  premises  and 
seizing  the  goods: — Held,  that  a  judge  might 
stay  the  action,  in  the  Qaccn'a  Bench,  it  not 
being  shown  tliat  there  was  any  cause  of  com- 
plaint besides  that  of  entering  the  premises  to 
aeize  the  goods.  Jesiop  v.  Crawley,  15  Q.  B. 
212  ;  19  L.  J.,  Q.  B.  319  ;  14  Jur.  607. 

Where  an  interpleader  summons,  in  respect  of 
goods  taken  in  execution,  has  been  decided  in 
•favour  at  the  claimant,  an  action  may  after- 
wards be  brought  for  breatitifi;  and  entering  the 
premises  in  which  the  goods  were  seized.  Otter 
or  Clutter  v.  Chigncll,  15  Q.  B.  217;  19  L.  J., 
<i.  B.  520  ;  14  Jur.  697. 

The  9  it  10  Vict.  c.  95,  s.  118,  applies  to  claims 
made  in  respect  of  trespasses  committed  upon 
the  claimant's  house  in  the  course  of  seizing  the 
Goods,  as  well  as  in  respect  ot  the  goods  seized. 
Tmkler  t.  Hildm;  7  D.  ft  L.  61 ;  4  Ex.  187 ;  18 
1l  J.,  Ex.  429  ;  18  Jur.  684. 

Finality  of  Decision  as  to  Ooits.]— A  jodge, 
having  rinsed  to  hear  an  interpleader  summons, 
and  ordered  money  to  be  paid  out  of  court,  with 
<:osts,  to  be  paid  by  the  claimant,  on  the  ground 
-of  the  insi^ciency  of  the  particulars,  a  rule  was 
obtain«l  calling  on  the  county  court  judge  to 
liear  the  sumnums.  No  cause  bein^  shown,  the 
court  made  the  role  absolute,  ordering  the  costs 
of  the  rule  to  abide  the  event  of  the  interpleader 
issue,  and  dischai^ng  the  claimant  from  the 
<08t«  ot  the  county  court.  Wkiteheai  t,  iViwfor, 
:^  H.  ft  N.  532.   See  next  cote. 

The  authority  given  by  19  ft  20  Vict,  c  108, 
a.  43,  and  21  ft  22  Vict.  c.  74,  s.  4,  to  the  superior 


courts  to  grant  a  rule  calling  upon  the  judge  of 
a  county  court,  or  an  officer  of  such  court,  to 
show  cause  why  they  should  not  do  an  act 
relating  to  their  respective  offices,  docs  not  confer 
any  jurisdiction  to  interfere  with  an  order  of 
tlie  judge  of  the  county  court  as  to  costs. 
Churchward  v.  Coleman,  36  L.  J.,  Q.  B.  67 ; 
li.  B.  a  Q.  B.  18. 

A  county  court  judge  gave  judgment  on  an 
interpleader  issue  for  the  execution  creditor, 
with  costs.  The  court,  upon  appeal,  reversed 
the  judgment,  and  ordered  a  new  trial ;  holding 
that  the  whole  judgment,  incluciing  that  part  of 
it  which  related  to  the  costs,  was  thereby  re- 
versed. Gage  v.  Cdlint,  36  L.  J.,  0.  P.  144 ; 
L.  E.  2  C.  P.  381  ;  16  W.  B.  568. 

Action  by  Bailiff  for  Costa.] — ^Proceedings 

were  taken  by  way  of  interpleader,  respecting  a 
claim  to  goods  taken  in  execution  by  the  high 
bailiff  of  the  court,  and  the  judge  dismissed  &e 
claim,  and  ordered  the  costs  of  the  interpleader 
proceedings  to  be  paid  by  the  claimant.  The 
baihff  afterwards  sold  the  goods,  and  paid  the 
amount  of  the  levy  into  court,  and  the  same  was 
subsequently  received  by  the  execution  creditor  : 
— Held,  that  the  bailiff  had  no  right  of  action  for 
his  costs  of  interpleader  against  the  execution 
creditor.    Sloor  v.  Suiton,  15  C.  B.  266;  3 

C.  L.  B.  222 ;  24  L.  J.,  0.  P.  26 ;  1  Jur.  (K.S.) 
256  ;  3  W.  B.  113. 

Appeal,]— Where  a  landlord  appears  upon  the 
hearing  of  an  interpleader  summons,  he,  as  well 
as  the  execution  creditor  and  the  claimant,  has 
a  right  of  appeal.  Wil/^ozon  v.  SearbVf  5  H.  ft 
N.  202;  29  L.  J.,  Ex.  154  ;  1  L.  T.  481 ;  8  W,  B 
279. 

An  appeal  lies  where  the  value  of  the  goods 
claimed  against  the  execution  creditor  exceeds 
20^,,  though  the  execution  is  for  a  sum  less  than 
20/.,  and  the  claimant,  to  prevent  the  goods  from 
being  sold,  has  paid  such  sum.  Vallance  v.  Jfcuth, 
2  H.  ft  N.  712 ;  27  L.  J.,  Ex.  142  ;  4  Jur.  (N.6.) 
431 ;  6  W.  E.  227. 

Corttorari,] — A  certiorari  does  not  lie  to  re* 
move  interpleader  proceedings  in  a  county  court. 
Simmer*,  ^  parte,  18  Jur.  522. 

7.  New  Teial. 

Power  of  Judge  to  Grant.]— The  power  to 
grant  new  trials  conferred  upon  the  judges  of 
county  courts  by  s.  93  of  the  County  Courts  Act, 
1888,  is  not  an  absolute  power  to  be  exercised 
upon  any  grounds  which  the  judge  may  think 
fit,  but  subject  to  the  s^e  limitations  as  to  the 
grounds  on  which  a  new  trial  may  be  granted  as 
are  imposed  upon  judges  of  the  Supreme  Court. 
Murtagh  T.  Barry,  69  L.  J.,  Q.  B.  388  ;  24  Q.  B. 

D.  632 ;  38  W.  B.  526. 

  When    Vottee    Insnffioient]  —  Ord. 

XXVIII.,  r.  1,  of  the  County  Court  Boles,  1875, 
provides  that  a  person  applying  for  a  new  trial 
in  a  county  court  shall  give  the  opposite  party 
seven  clear  days'  notice  in  writing  of  his  inten- 
tion so  to  apply.  A  notice  was  given  by  the 
defendant  to  the  plainti&  letter  on  the  8th 
November,  stating  that  he  would  apply  on  the 
12th  November  for  a  new  trial  The  plaintifb 
refused  to  accept  this  notice  as  being  too  short, 
and  did  not  attend  at  the  hearing  on  the  12th. 
The  tact  that  the  plainti&  objected  to  the 
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notice  vma  brought  before  the  jndge,  who,  how- 
ever, made  an  order  for  a  new  trial.  The 
plaintiffs  appHol  for  a  prohibition  to  restrain 
the  judge  from  hearing  the  case  on  the  new 
trial : — Held,  that  a  prohibition  ought  not  to  be 
granted,  as  the  proper  proceeding  to  have  been 
adopted  would  have  been  to  have  mode  an 
application  to  the  judge  to  set  aside  the  order 
far  a  new  trial  as  irregular.  Jonet  (^Trttiteet)  v. 
GHHtu,  51  L.  T.  CSy. 

The  diseretionaiy  powor  to  grant  a  new  trial 
by  9  &  10  Vict.  c.  95,  s.  9,  ia  not  interfered  with 
by  the  county  court  rule,  which  is  merely  a 
directory  rule  of  practice.  Carter  v.  Smith,  4  EL 
ic  Bl.  69G  ;  3  C.  L.  B.  848  ;  24  L.  J.,  Q.  B.  141 ; 
1  Jur.  (K.8.)  279  ;  S  W.  R.  235. 

Therefore,  not wil  hstoncling  the  omission  to 
give  the  seven  days'  notice  required  by  such  rule, 
the  judge  has  jurisdiction  to  entertain  an  appli- 
cation for  a  new  trial.  Jb. 

 Aetton  itmok  out  fiur  want  of  Jttrisdle- 

tlon.] — county  court  judge  struck  a  case  out 
under  a.  14  of  the  County  Courts  Act,  1867,  for 
want  of  jurisdiction,  but  subsequently,  being  of 
opinion  that  his  decision  as  to  jurisdiction  was 
erroneous,  ordered  a  new  trial : — Held,  that  he 
had  power  to  order  a  new  trial  in  such  a  case, 
ZUter  T.  Wood,  23  Q.  B.  D.  229  ;  S7  W.  B.  78S  ; 
63  J.  P.  773— C.  A. 

Agreement  to  accept  Verdlot  of  Mig'ority  of 
Jury.] — On  the  trial  of  an  action  in  a  county 
court  the  parties  agreed  to  accept  the  verdict  of 
the  majority  of  the  jury,  but  afterwartls  the 
unsuccessful  party  applied  for  and  obtained  a 
new  trial  on  the  ground  that  the  finding  of  the 
jury  was  against  the  weight  of  evidence  : — Held, 
that  the  county  court  judge  had  power  to  enter- 
tain the  application,  and  was  within  his  jurisdic- 
titm.  in  holding  that  the  consent  of  the  pariies 
meant  no  more  than  that  they  agrectl  to  treat 
the  verdict  of  the  majority  as  equivalent  to  an 
unanimous  verdict.  Groom  t.  Skvher,  60  L.  T. 
298. 

Second  Applieation.]— After  a  judge  of  a 
county  court  has  heard  and  refused  an  applica- 
tion for  a  new  trial,  the  judgment  of  the  court  is 
final,  and  the  judge  has  no  power  upon  a  subse- 
quent application  on  another  court  day  to  grant 
a  new  triaL  0.  N.  By.  v.  Motaov,  17  C.  B.  l.HO  ; 
26  L.  J.,  0.  P.  22 ;  2  Jur.  (K.i.)  21 ;  4  W.  R. 
116. 

A  county  court  judge  who,  on  the  verdict  of  a 
jury  being  given  at  the  trial  of  an  action,  hears 
an  application  for  a  new  trial  and  refuses  to 
grant  it  on  the  grounds  then  assigned,  but  gives 
leave  to  the  applicant  to  make  another  applica- 
tion at  a  later  date  on  fresh  materials,  is  not 
functus  officio  with  respect  to  the  action  so  as  to 
have  no  jorisdiction  to  entertain  the  second 
appUcaticm  and  grant  a  new  trial  if  he  thinks  fit. 
G.  j\'  By.  V.  Moiti^  (17  C.  B.  130),  distin- 
guished. Moxon  V.  Landon  Tramways  Co.,  or 
B^.  T.  Greenwich  County  Court  Judge,  60  L.  T. 
24S  ;  87  W.  B.  132— C.  A. 

01)j«etiion  to  Saeoad  Eetzlng  in  Oonntj  Oonrt.] 

—The  provisions  in  19  &  20  Vict  c.  108,  s.  39, 
and  Onl.  IX.  r.  5,  County  Court  Rules,  1875, 
enabling  a  defendant  in  the  county  court  to  a 
claim  exceeding  20/.  in  contract  or  57.  in  tort,  to 
object  to  the  trial  taking  place  in  the  county 
court,  on  giving  notice  five  clear  days  before  the 


"  retnm  <1ay,"  do  not  apply  to  the  case  of  a 
second  trial.  Where,  therefore,  a  new  trial  of  an 
action  had  been,  on  the  application  of  a  defen- 
dant, granted  by  the  county  court  judge : — Held, 
that  the  defendant  could  not,  under  the  above 
statute,  take  objection  to  the  new  trial  being 
had  in  the  county  court.  Campbell  v.  FairliCf 
49  L.  J.,  Q.  B.  415. 

And  tee  Pbactice  (New  Tbial). 

8.  Costs. 
County  Courts  Act,  1888,  sa.  113—119. 

Where  Aetion  atnuik  out  Cor  want  of  Turls- 

dlotioB.]— Before  30  &  31  Vict,  c  142,  s.  14, 
where  a  judge  of  a  county  court  had  no  juris- 
diction, he  had  no  right  to  award  costs.  Conse- 
quently a  judge  hod  formerly  no  jurisdiction  to 
award  costs  to  a  defendant  when  it  appeared  that 
title  to  land  came  in  question.  Lavrfard  v. 
PaHridffe,\  H.  &  N.  621 ;  2t;  L.  J.,  Ex.  147 ;  » 
Jur.  (H.8.)  271  ;  5  W.  R.  295. 

The  9  &  10  Vict.  c.  96,  s.  79,  giving  power  to 
the  judge  to  award  costs  in  cases  of  failure  of 
proof  on  the  part  of  the  plaintiff,  did  not  apply 
where  the  case  was  out  of  the  jtu-isdiction  of  the 
court,  but  only  where  there  was  a  failure  of  proof 
in  cases  within  the  jurisdiction.  lb. 

And  s.  88,  in  like  manner,  only  ai^ed  to 
cases  within  the  jurisdiction  of  the  county  court. 


Plaint  ntond  by  Solieitftr— Slgnatnn  of 
FartienUn,]— In  order  to  entitle  the  plaintiff 
in  an  action  in  a  county  court  to  the  costs  of 
entering  a  plaint  by  a  solicitor,  the  solicitor  must 
sign  the  particulars,  and  a  lithngraphed  state- 
ment of  the  solicitor's  name  on  the  particukra  i» 
not  sufficient.  Bfg.  v.  Cowper,  or  CrDydon 
Deputy  County  Court  Judge,  59  L.  J.,  Q.  B.  265 ; 
24  Q.  B.  D.  533  ;  62  L.  T.  683  ;  38  W.  B.  408— 
G.  A. 

 Clerk  anthoriied  to  sign  SoUdtor'a 

Name.]— A  claimant's  particulars  in  an  inter- 
pleader issue  in  a  county  court  were  signed  by  his 
FoHcitor's  clerk  with  the  name  of  his  solicitor : — 
Held,thflttheywere  properly  signed  by  thesolicitor 
within  the  provisions  of  the  County  Court  Rnles, 
18S9,  and  that  the  claimant  was  cntiticd  to  the- 
costa  of  the  particulars.  Reg.  v,  Gtwj>er  (24 
Q.  B.  D.  60,  533)  distinguished.  France  v. 
Button,  60  L.  J.,  Q.  B.  488  ;  [1891]  2  Q.  B.  208  ; 
G4  L.  T.  793  ;  39  W.  R.  716. 

Semble,  that  where  a  plaintiff  in  a  county 
court  claims  an  amount  exceeding  201.,  but  re- 
covers a  Bimi  under  6/.,  he  is  only  entitled  to 
costs  upon  the  lower  ecalc.  But  where  a  plain- 
tifE  claims  more  than  20/.,  and  the  defendant 
succeeds,  he  is  entitled  to  costs  upon  the  higher 
scale.  Cli/ton  v.  Furley,  7  H.  &:  N.  788  ;  31 
L.  J.,  Ex.  170  ;  10  W.  R.  358. 

Admission  of  Truth  of  Plaintiff's  Partioulars 
— C.  C.  B.  1889,  Ord.  IX.  rr.  4  ft  6.]— In  order 
that  a  defendant  may  rely  on  Ord.  IX,  rr.  4  and  5, 
to  deprive  a  successful  plaintiff  of  the  costs  of 
tho  hearing  at  the  trial,  tiie  admi8si<m  made  1^ 
him  must  be  clean  and  <dear,  and  such  a  one 
that  it  dispenses  with  any  proof  on  behalf 
of  the  plabitiS.  Pineott  v.  L^t,  77  L.  T. 
160. 

Certificate  on  Higher  Seale— Grounds  for 


Digitized  by 


965 


COUNTY  COVm— Practice, 


966 


Oiving.] — In  awarding  costs  on  the  higher 
scale  to  a  successful  party  under  a.  5  of  the 
County  Courts  Salanes  Act,  18S2,  it  is  not 
sufficient  for  the  jud^  to  certify  that  the 
action  involved  a  question  o£  character : — 
Quaere,  whether  the  court  will  inqoire  into  the 
sufficiency  the  grounds  of  a  certificate  so 
framed.  Sea.  v.  City  ef  London  Court  Judge, 
5fi  L.  J.,  Q.  B.  79 ;  18  Q.  B.  D.  105 ;  65  L.  T. 
736  ;  35  W.  R.  123. 

A  certificate  under  s.  5  should  follow  the 
language  of  the  section — Per  Stephen,  J.  lb. 

A  county  court  judge  has  no  power  to  order  costs 
to  be  taxeu  on  the  1001.  scale  when  there  is  a  less 
amount  claimed  in  the  action,  unless  he  certify 
that  the  action  involved  some  novel  or  difficult 
point  of  law,  or  that  the  question  litigated  was 
of  importance  to  some  class  or  body  of  persons 
or  of  general  or  public  interest.  The  reservation 
of  the  poweis,  rights,  and  privileges  of  the  judge 
of  the  City  of  London  Court  in  s.  35  of  the 
County  Court  Act,  1867,  does  not  confer  u-aoa 
him  any  greater  power  over  costs  than  tnat 
given  to  jodges  of  county  courts.  Howard  v. 
Oratea,  62  L.  T.  868. 

  LaH    Ulsh    £20    reoorered  —  Dis- 

en^im.] — Ord.  L.  r.  20,  of  the  County  Court 
Roles,  1889,  by  which  a  county  court  judge  is 
empowered  to  give  costs  on  the  higher  scale  in 
actions  where  the  claim  exceeds  201.  and  the 
plaintiff  recovers  a  sum  not  exceeding  20/.,  is 
not  rendered  iiltra  vires  by,  nor  is  it  incon- 
sistent with  the  s.  119  of  the  County  Courts 
Act,  1888,  which  allows  a  county  court  judge  to 
award  costs  on  the  higher  scide  in  the  three 
classes  oC  actions  there  specified.  King  v.  Char' 
ing  Crou  Bartk,  69  L.  J.,  Q.  B.  24 ;  62  L.  T.  42  ; 
38  W.  a  287. 

 OertiflMt*  ligiiBd  on  day  mbiaqnmt 

to  Order.] — Oid.  L.  r.  8,  of  the  County  Court 
Rules,  1889,  provides  that  "where  a  judge 
certifies  under  s.  119  of  the  Cotmty  Courts  Act, 
1838,  the  certificate  shall  be  entered  at  the  end 
of  the  minutes  of  the  court  of  the  day  on  which 
it  is  given,  and  shall  be  signed  by  the  judge." 
The  judge  made  an  order  for  costs  on  the  higher 
scale,  bnt  omitted  to  give  the  certificate  required 
by  B.  119  of  the  Cotm^  Courts  Act,  1888,  on  the 
same  day.  On  a  subsequent  day  he  signed  a 
certificate,  which  was  entered  at  the  end  of  the 
minutes  of  the  court  of  the  day  on  which  he 
mode  the  order : — Held,  that  he  was  not  pre- 
vented  from  admitlng  this  course  by  the  pro- 
visions of  Ord.  L.  r.  8.  Badeoek  v.  Uunt,  38 
W.  B.  265. 

Witnesiet   not   called — General  Bole.]— A 

county  court  judge  cannot  lay  down  a  general 
practice  that  only  the  costs  of  such  witnesses 
who  have  been  colled  at  the  trial  shall  be  allowed, 
and  that  if  it  be  desired  to  have  witnesses  allowed 
who  have  not  been  called  application  is  to  be 
made  to  him ;  such  practice  being  contrary  to 
the  provisions  of  Ora.  L.  r.  16,  of  the  County 
Court  Rules.  The  Cashmere,  59  L.  J.,  P.  67  ;  15 
F.  D.  121  ;  62  L.  T.  814  ;  38  W.  a  623  ;  6  Asp. 
IL  C.  616. 

Counsel — Eoftether — A^onnunent  for  want 

of  Tims.] — Where  a  county  court  is  held  from 
day  to  day,  it  rests  with  the  judge  to  say 
whether  the  sittings  shall  be  one  continuous 
■itting  or  a  succession  of  several  sittings,  so  that 


when  a  case  which  appears  in  the  list  is  not 

reachetl  on  one  day,  but  is  heard  in  its  torn  on 
another  day,  a  refreslier  may  be  allowed  by 
order  of  the  judge  as  upon  an  adjournment 
tor  want  of  time  under  item  78  in  the 
scale  of  costs  of  the  County  Court  Rules,  1889. 
Heap  V.  I'eart,  [1891]  1  Q.  B.  110;  39  W.  B. 


 Fee  for  Travelling  Expenses— ITo  local 

Bar — Caee  lasting  more  than  one  Day.] — In  a 

taxation  of  costs  in  a  county  court  the  item 
No.  86  of  the  higher  scale  of  costs  which  is 
allowable  to  counsel  where  there  is  no  local  bar 
in  or  within  twenty  miles  of  the  court  town, 
can  only  be  allowed  once  in  the  same  case, 
although  counsel  engaged  may  have  been  present 
on  more  than  one  occasion.  Athinson  v.  Carlisle 
Corporation,  65  L.  J.,  Q.  B.  331 ;  [1896]  1  Q.  B. 


Taxation — Scale  of  Casts  in  Aedons  under  £10.  ] 

— The  Appendix  to  the  County  Court  Rules, 
1686,  contains  a  scale  of  costs  as  between  solicitor 
and  client  where  the  amount  recovered  exceeds 
21.  and  does  not  exceed  10^.,  and  provides  that 
no  other  costs  are  tobe  allowed  where  the  amount 
claimed  does  not  exceed  10/.,  unless  the  judge 
certifies  under  s.  5  of  the  County  Courts  (Costs 
and  Salaries)  Act,  1882.  The  plaintiff  having 
commenced  an  action  in  a  county  court  for  101., 
consulted  solicitors  with  reference  to  it,  who 
after  taking  various  steps  to  investigate  the  claim 
recommended  a  settlement,  which  the  plaintiff 
refused  to  accept.  The  solicitors  then  returned 
the  papers  to  the  plaintiff,  who  proceeded  with 
the  action  in  person  : — Held,  that  upon  the  taxa- 
tion of  the  sohcitors'  bill  for  the  services  rendered 
by  them,  it  was  a  question  for  the  master  whether 
the  solicitors  had,  in  fact,  acted  in  the  conduct 
of  the  action,  and  that  if  they  appeared  to  hare 
so  acted,  they  cotild  recover  no  ouier  costs  than 
those  specified  in  the  appendix.  Emanuel  and 
Co.,  In  re  (9  Q.  B.  D.  408)  considered.  Bod. 
Iiong$taffe  and  Co.,  In  re;  Lanwnd,  Ex  parte^ 
57  L.  J.,  Q.  B.  503  ;  21  Q.  B.  D.  242  ;  69  L.  T. 
467. 

— r  Taxation  between  Solicitor  and  Client — 

Lets  tiian  JEIO  SeeoTsred.] — See  Langloit  and 
Biden,  In  re,  60  L.  J.,  Q.  B.  123  ;  [1891]  1  Q.  B. 
349  ;  63  L.  T.  816  ;  39  W.  R.  181— C.  A 

 Action  by  Solicitor  against  Client — Action 

remitted.  1— See  BaydeU  v.  Millar,  60  L.  J.,  Q.  B. 
251  ;  64  L.  T.  299 ;  39  W.  R.  335. 

Right  of  Unqualified  Practitioner  to  Beoovw.] 

— A  person  not  duly  qualified  as  a  solicitor,  who 
nevertheless  acts  for  parties  in  an  action  in  the 
county  court  and  does  solicitor's  work  for  them, 
is  not  entitled  to  recover  his  expenses  and  fees 
from  those  for  whom  he  acts,  the  Solicitors  Act, 
1874  (37  &.  88  Vict.  c.  68),  s.  12,  having  enacted 
that  none  but  duly  qualified  solicitors  shall  be 
entitled  to  do  bo.  VerUtnder  v.  Mdollt,  51 L.  J., 
Q.  B.  56  ;  45  U  T.  643  ;  80  W.  R.  104.  And  ue 
SOLICITOE. 

EqoitabU  Jiiriidietion— Admlnlttration  Ao- 

tion.] — ^A  county  court  judge  is  not  bound  by 
the  mle  In  equity  which  prevailed  before  the 
Judicature  Acts, — that  the  plaintiff  in  an  ad- 
ministration suit,  properly  brought,  was  enti- 
tled to  his  costs  oat  of  the  estata  The  judge 
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has,  liy  virtue  ol  9  &  10  Yict.  c  9S,  s.  86,  and 

28  &:  29  Yict.  c.  99,  s.  21,  an  nbsolute  discretion 
over  such  coats,  and  may  therefore  oi'der  the 
plaintiff  to  pay  the  costs  of  the  action,  and  no 
appeal  will  lie  against  his  order.  Cooper  t. 
Bvsbridge  (16  L.  T.  5)  discussed.  Plumb  v. 
rirahfir.  55  L.  J.,  Q.  B.  116  ;  16  Q.  B.  D.  40 ;  55 
L.  T.  401. 

In  estimating  the  value  of  an  estate  of  a 

testator  for  the  purpose  of  ascertaining  whether 
costs  are  to  he  paid  on  the  higher  or  lower  scale, 
the  value  of  the  cstnte  at  the  death  of  the 
testator  is  to  be  looked  at,  although  the  costs  of 
a  suit  to  get  ia  part  of  the  assets  may  reduce  that 
amount.   Stetcard  T.  A'urte,  43  L.  J.,  Cb. 

 Taxation  in  Chaneery  DiTision.]  —  By 

the  combined  operation  of  the  Attorneys  and 
Bolicitore  Act,  1843  (6  &  7  Vict,  c  73),  e.  37,  and 
the  Judicature  Act,  1873,  8.  16,  aa  modified  by 
the  Cktunty  Courts  Act,  1856,  s.  36,  the  costs  as 
between  solicitor  and  client  In  a  county  court 
action  in  which  the  claim  exceeds  201.  may  be 
taxed  in  the  High  Court  of  Justice :  conse- 
quently, the  costs  as  between  solicitor  and  client 
in  a  county  court  administration  action  may  be 
taxed  in  the  Chaneery  Division.  Worth,  Jn  re, 
■   J  ,  Ch.  262  ;  18  Ch.  D.  521  ;  44  L.  T.  462  ; 

29  W.  R.  371. 

See  also  Pain  v.  Bowden,  6  >  L.  J.,  Q.  B.  E30  ; 
£18961  2  Q.  B.  801  ;  75  L.  T.  102 ;  45  W.  R. 
48. 

 Action  for  Speoifio  Ferformanco.] — A  suit 

"for  speciiic  performance  of  sale  of  leaschoM  pro- 
perty for  1601.,  sul^ect  to  rent  of  92/.  10«.  and 
covenant  to  keep  insured,  is  a  proper  case  to 
allow  full  coets  notwitbstandint;  30  &  31  Vict, 
o.  142.   Carpmael  v.  CarveU,  18  W,  E.  513. 

  TOreelonire.] — The  statutes  conferring 

equitable  jurisdiction  on  the  county  courts  do 
not  in  any  way  prohibit  or  restrict  a  plaintiff 
from  instituting  proceedings  in  the  Court  of 
Chancery ;  and  a  plaintiff  who  institutes  such 
proceedings  ia  entitled  to  his  usu.il  costs.  Brown 
V.  Bye.  43  L.  J,,  Ch,  228  ;  L.  R.  7  Eq.  343  ;  29 
L.  T.  872. 

Where,  therefore,  a  suit  was  instituted  in  the 
Court  of  Chancery  for  foreclosure  of  a  mortgaj,'e 
for  501.: — Held,  that  the  plaintiff  was  entitled 
to  the  usual  costs  ot  a  mortgagee  who  sues  in 
that  court.  Ih. 

A  mortgagor  received  an  advance  of  900Z.  from 
a  building  society,  and  conveyed  to  the  society 
property  to  secure  the  payment  by  him  of  900/. 
and  interest  in  120  instalments  (amounting  to- 
gether to  1,275/.),  and  also  of  certain  fines  .md 
chargt?3  in  the  event  of  his  failing  to  pay  the 
instalments.  A  decree  for  retlemption  was  made, 
the  costs  of  the  suit  to  be  added  to  the  security  : 
— Held,  that  as  the  sum  originally  advanced  was 
\&s  than  1,000/.,  the  costs  must  be  taxed  on  the 
lower  scale,  and  that  the  fines  and  charges  which 
might  be  incurred  could  not  for  this  purpose 
be  considered  as  added  to  the  sum  advanced. 
Cotterdl  v.  StraUon,  43  L.  J.,  Ch.  573  ;  L.  R.  9 
Ch.  514  ;  30  L.  T.  689  ;  22  W.  R.  607. 

Held,  also,  tiiat  the  scale  of  taxation  was  not 
dependent  on  the  amount  due  when  the  biU  was 
fileil.  2b. 

In  a  suit  to  enforce  a  charge  or  a  lien  for  an 
amount  under  1,000/.  against  the  purchasers  of 
real  estate  for  an  account  of  the  amount  due, 
and  for  a  receiver  and  sale,  the  costs  ought  to  be 


taxed  upon  the  lower  scale.  Paddon  v.  IVtneh, 
44  L.  J.,  Ch.  668  ;  L.  B.  20  Eq,  449  ;  32  L.  T. 
794  ;  23  W.  E.  787. 

In  a  suit  instituted  on  behalf  of  infanta  by 
their  next  friend  in  a  county  court,  the  judge,  in 
the  absence  of  the  necessary  undertaking  by  the 
plaintiff  to  be  answerable  for  costs,  dismis-sed  the 
plaint : — Held,  that  the  plaint  ought  to  have 
been  allowed  to  stand  over  nntU  the  requisite 
undertaking  had  been  duly  signed  and  annexed 
to  it.    WUiiamx  v.  WUliam,  16  L.  T.  681. 

When  a  plaintiff  commences  a  suit  in  the 
county  court,  which  at  the  hearing  is  transferred 
to  the  High  Court  of  Justice  because  the  subject- 
matter  exceeds  in  amomit  6002.,  the  plaintiff, 
though  he  succeeds  and  olriainB  the  genoal  costst 
of  the  suit,  must  pay  the  costs  of  the  hearing 
before  the  county  court.  Ward  v.  Wyld,  6 
Ch.  D.  779  ;  37  L.  T.  68  ;  23  W.  R.  868. 

Seriewing.] — ^A  superior  court  has  no  power 
to  direct  a  county  court  judge  to  order  a  review 
of  taxation  of  costs.  Clifton  v.  Furley,  7  H.  & 
N.  783  ;  31  L.  J.,  Ex.  170  ;  10  W.  B.  358. 

Execution  for,] — A  plaintiff  who  has  recovered 
a  judgment  for  debt  and  costs  in  a  county  court, 
and  has  received  the  debt  out  of  court,  is  entitled 
to  have  a  writ  <^  execution  issued  for  the  costs  ; 
and  the  court  will  grant  a  mandamus  to  the 
clerk  of  the  county  court,  commanding  him  to 
issue  such  writ  of  execution.  Reij.  v.  Fletcher, 
2  £1.  a  Bl.  279  ;  21  L.  J.,  Q.  B.  310 ;  17  Jur. 
179. 

GiMti  on  Appeal.]— 5.%  com*,  post,  col.  983,  et 
aeq. 

Oottt  of  Betnming  Offloer  at  Uaotioni.]— 

See  Election  Law. 


F.  APPEAL. 
County  Courts  Act,  1888,  ss.  ISO— 125. 

1.  In  what  Cases, 

The  County  Courts  Act,  1875,  s.  6,  which 
gives  an  appoil  from  county  courts  by  way  of 
motion  instead  of  special  case,  is  limited  in  its 
application  to  those  matters  in  which  appeals 
previously  existed.  Coutiru  v.  Lombard  Beposit 
Bank,  46  L.  J.,  Ex.  573 ;  1  Ex.  D.  404  ;  35  L.  T. 
484  ;  26  W.  B.  116. 

•t  Determination  of  the  Court  "—Judgment 
pro  fi)nii&.] — A  divisional  court  has  no  juris- 
diction to  hear  a  motion  to  set  aside  a  judgment 
entered  by  a  county  court  judge  pro  forma  in 
order  to  exjjedite  an  appeal,  such  entty  of  judf;- 
ment  not  being  a  determination  or  direction  of  a 
county  court  vrithin  the  meaning  of  the  14th 
sectitm  of  13  ft  14  Yict.  c.  61.  Chapman 
Withert,  68  L.  T.  24. 

Application  to  County  Court  under  i,  8S  of 
the  Friendly  Sooietiw  Aet,  1S7S.]— By  s.  22  of 

the  Friendly  Societies  Act,  187o,  disputes  be- 
tween members  of  a  friendly  society  and  the 
society  or  its  ofilcers  are  to  be  decided  in  manner 
directed  by  the  rules  of  the  society,  and  by  sub-s. 
(S),  "  where  the  rules  contain  no  direction  as  to 
disputes,  or  where  no  decision  is  made  on  a  dis- 
pute withua  forty  days  after  application  to  the 
society  for  a  reference  under  its  rules,  the 
member  or  person  aggrieved  may  apply  either  to 
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the  county  court,  or  to  a  court  of  snrnmary 
jurisdiction,  'which  may  hear  and  clctermine  the 

matter  in  dispute"  ; — Held,  that  the  application 
to  the  county  court  contemplated  by  sub-s.  (d) 
must  be  taken  to  be  an  application  in  the  form 
of  an  action  commenced  in  the  county  court,  and 
uot  a  reference  to  the  county  court  judge  sitting 
as  an  arbitrator,  and  that  there  was  an  appeal 
from  the  decision  upon  such  application  to  the 
high  court.  WU&inton  v.  Jogger,  67  L.  J.,  Q.  B. 
254  ;  20  Q.  B.  D.  423  ;  58  L.T.  487  ;  86  W.  R. 
169;  52  J.  P.  533. 

XTndar  Companiei  Aet,  1867.]-— -An  appeal  on 
a  matter  of  discretion,  and  not  on  a  point  of  law 
only,  lies  to  the  divisional  court,  because  the 
appeal  to  a  vice-chancellor  under  the  Companies 
Act,  1867,  is  by  the  Judicature  Act  transferred 
to  the  high  court.  Andrew  or  Jones  v.  Swan- 
tea  Cambrian  Sewjit  Bailding  Society,  60 
L.  J.,  Q.  B.  428 ;  44  L.  T,  106 ;  29  W.  R.  382  ; 
43  J.  r.  507. 

Deoiaion  under  Agrienltural  Holdin^f  Act, 
1883.] — An  appeal  Ues  from  a  decision  of  a 
county  court  judge  in  the  matter  of  a  dispute 
heard  and  determined  by  him  under  8.  46  of  the 
Agricultural  Holdings  Act,  1883,  under  the 
general  powers  of  appeal  contained  in  B.  13  of 
the  County  Courts  Act,  1867.  Hanmer  v.  Mag, 
57  L.  T.  367  ;  51  J.  P.  804. 

Oamiihe*  Order.]— Under  13  &  14  Vict.  c.  61, 
8. 14,  there  was  no  appeal  from  a  garnishee  order 
under  the  County  Court  Bules,  1875,  as  it  was 
not  a  decision  in  an  "  action  "  or  "  cause  "  within 
the  meaning  of  the  County  Courts  Acts.  Mason 
T.  Wirral  JUighway  Board,  48  L.  J.,  Q.  B.  679  ; 
4  Q.  B.  D.  459  ;  27  W.  B.  676. 

Committal  Order.] — The  appeal  given  by  13  k 
14  Vict.  c.  61,  applies  only  to  judgments  of 
county  courts,  and  not  to  orders  of  committal 
under  s.  99  of  9  A:  10  Vict,  c.  95.  Blmcers  t. 
RacViam,  20  L.  J.,  Q.  B.  397  ;  15  Jur.  758. 

Anaiilt  on  Bailiff  in  Execation  of  his  Duty — 
Fiite  Imposed  1^  JndgeJ— There  is  no  ri^ht  of 
appeal  from  an  order  of^a  county  court  ]ndge, 
made  under  s,  48  of  the  County  Courts  Act, 
1888,  imposing  a  fine  for  an  assault  upon  a  bailiS 
of  the  court  while  engaged  in  the  execution  of 
his  duty.  Lewis  v.  Oicen,  63  L.  J.,  Q.  B.  233 ; 
[1894]  1  Q.  B.  102  ;  10  B.  59  ;  69  L.  T.  861  ;  42 
W.  B.  254  ;  58  J.  P.  263. 

Committal  fl>T  Contempt.]— The  su^rior  court 
will  decline  to  exercise  any  appellate  jurisdiction 
over  the  county  court  in  matters  of  fine  or  com- 
mittal for  contempt,  except  where  there  is  no 
reasonable  evidence  of  any  contempt  having  been 
committed,  and  the  liberty  of  the  BU^ect  requires 
protection.   Reg.  t.  Jordan,  36  W.  B.  689. 

80  *  81  Tiot.  0.  142,  s.  18— Pending  Frooeed- 

inga.] — This  enactment  affects  only  the  mode  of 
procedure,  and  therefore  applies  to  actions  pend- 
mg  at  the  time  when  the  act  came  into  operation. 
Rathbme  t.  J/trnn,  9  B.  &  S.  708  ;  18  L.  T.  856. 

A  case  was  heara  in  the  sheriff's  court  oC  the 
city  erf  London  on  the  26th  of  July,  1867,  before 
a  depnty  sitting  for  the  judge,  and  judgment  was 
reserved.  The  judge,  on  the  30th  August,  1867, 
reail  the  judgment  of  his  deputy,  but  in  order  to 
give  the  defuodaiit  nn  opportunity  of  appealing 


under  the  ahove  provision,  which  was  to  coinc 
into  operation  on  Ist  January,  1866,  postponed 
the  formal  delivery  of  the  jodgment  until  that 
day.  The  judgment  was  delivered  on  the  Ist 
January,  1868,  and  leave  to  appeal  given  by  the 
judge  : — Held,  that  the  judgment  of  the  deputy 
was  the  judgment  of  the  court ;  that  the  judge 
had  power  to  postpone  the  format  delivery  of  it ; 
and  that  the  ju(1,^ment  in  the  case  was  not 
actually  delivered  until  the  1st  of  January,  1868. 
lb. 

Before  30  &  31  Vict.  c.  42,  s.  35,  the  Sheriff's 
Court  in  the  City  of  London  was  not  a  county 
court  within  the  28  &  29  Vict,  c  99,  s.  18,  and 
consequently  there  was  no  appeal  under  the  act 
from  the  judge  of  the  Sheriffs  Conrt  to  the 
Vice-Chancellor.  Harper  v.  Pole,  36  L.  J.,  Ch. 
37.^> ;  L.  It.  3  Eq.  752  ;  16  L.  T.  50  ;  15  W.  B. 
502.  S.  P.  Gardner  v.  Cachar  Ca.t  36  L.  J.,  Ch. 
432. 

Interloentoty  Order  —  ?oint   of   Ltw.]  — 

There  is  a  right  of  appeal  under  s.  120  of  the 

County  Courts  Act,  1888,  from  the  determina- 
tion of  a  county  court  judge  in  point  of  law  or 
cquitj*,  although  the  decision  or  order  appeiled- 
from  WHS  not  given  or  made  nt  the  trial  of  the- 
action.  IIou)  v.  L.  ^-  -V.  W.  Ry.,  61  L.  J.,Q.  B. 
368;  ri891]2Q.  B.496  ;  66  L.  T.  898  ;  40W.B. 
44  ;  56  J.  P.  56. 

 ■  Order  of  County  Court  Judge  for  Few 

Trial.  ] — Although  an  appeal  to  the  high  conrti 
lies,  under  b.  12U  of  the  County  Courts  Act,  1888,- 
agiiinst  an  order  of  the  county  court  judge 
granting  a  new  trial,  on  the  ground  that  his  - 
decision  is  wrong  in  point  of  law,  no  such  appeal 
lies  where  the  order  is  made  solely  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence. 
Ih. 

 Beftual  to  Orant  Few  Trial.]— An  ap- 
peal lies  to  the  High  Court  from  the  refusal  of  a 
county  court  judge  to  grant  a  new  trial.  Dictum 
in  Ilow  V.  X.  4"  N.  W.  Ry.  ([1891]  2  Q.  B. 
497),  disapproved.  Pole  v.  Bright,  61  L.  J.,  Q.  B. 
139;  [1892]  1  Q.  B.  603  ;  65L.T.748  ;  40W.R.. 
95. 

"So  appeal  Bc3  from  the  decision  of  a  county 
court  judge  refusing  to  grant  a  new  trial  when, 
applied  for  on  the  ground  solely  of  the  verdict 
bemg  against  the  weight  of  evidence.  Wilton  t. 
Leeda  Forge  VaUeg  Ch.,  32  W.  It.  461. 

 Eqnitalrle  JnrisdistiMi.]- An  appeal  lies 

from  an  order  made  in  an  interlocutory  proceed- 
ing, by  a  judge  of  a  county  court,  by  virtue  of 
the  equitable  jurisdiction  conferred  by  the 
County  Courts  Act,  1865.  Jonas  y.  Long,  L. 
J.,  Q.  B.  298  ;  20  Q.  B.  D.  564  ;  58  L.  T.  787 :  86 
W.  R.  315  ;  52  J.  P.  468— C.  A. 

 Taxation.]  — The  County  Courts  Act, 

1888,  gives  a  right  of  appeal  to  the  high  court  in 
all  interlocutory  mattcis,  and  the  principle  of  the 
cases  which  have  decided  that  an  appeal  lies 
from  the  order  of  a  county  court  judge  granting 
or  refusing  to  grant  a  new  trial  is  equally  applic- 
able to  the  case  of  an  appeal  on  a  question  of 
taxation.   GUtm  v.  :mner,  69  It.  T.  810. 

Amount  of  Claim.]— No  appeal  will  lie  where 

the  amount  sought  by  the  plaint  to  be  recovered 
is  under  20/.  JJloweray.  Ruekkam,  20  I*.  J.,  Q, 
,  B.  397  ;  15  Jur.  758. 
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It  lies  from  a  county  conrt  if  the  claim  is  for  a 
SQm  above  20^  and  not  exceeding  50/.,  though 
the  verdict  is  for  an  amount  under  20/,  IfarHs 
T.  Dreetman,  9  Er.  185  ;  2  C.  L.  B.  498 ;  23  L. 
J.,  Ex.  210. 

In  order  to  determine  whether  the  amonnt  of 
the  damages  recoverable  in  an  action  brought  in 
a  county  court  is  below  or  above  20/.,  so  as  to 
determine  the  right  to  appeal  against  the  decision, 
it  is  not  the  sum  mentioned  in  the  plaint  to 
vhich  the  court  of  appeal  will  look,  but  the  sum 
which  might  have  been  lawfully  recovered  under 
the  plaint.  Mayer  v.  Bvrgea,  4  EL  Ac  BL  6o5  ; 
24  L.  J.,  Q.  B.  67  ;  1  Jur.  (n-S.)  473. 

When  the  claim,  as  shown  by  the  particulais, 
exceeds  20/.,  the  plaintiff  cannot,  by  abandon- 
ment of  the  excess  at  the  trial,  deprive  the 
defendant  of  his  right  of  appeal.    I^orth  v. 

S7  L.  J.,  Ex.  42  i  L.  B.  8  Ex.  69  ;  17 

L.  T.B7. 

Before  the  17  4  18  Vict.  c.  16,  no  appeal  lay 
under  the  13  &  14  Vict.  c.  61,  s.  17,  from  the  de- 
cision of  the  judge,  in  an  actionwhere  the  amount 
of  the  claim  exceeded  50/.,  but  where  jurisdiction 
was  given  by  agreement  of  the  parties.  6froves 
T.  JitMwiw,  9  Kx.  481 ;  2  C.  L.  B.  668  ;  23  L.  J., 
Sx.  91 ;  2  W.  B.  192. 

 Connterolaim  exoMdii^  £20.] — An  ap- 

|)eal  will  lie  from  the  decision  of  a  county  court 
judge  on  a  counterclaim  for  an  amount  ex- 
ceeding 201.,  even  although  the  claim  does  not 
•exceed  that  amount.  Smith  t.  GUI,  6S  L.  J., 
Q.B:  556;  [1»96]  2  Q.  B.  166. 

 Xj«otment— Annual  Value  under  £20 — 

Appeal  witliout  Leave.] — No  appeal  lies  to  the 
high  court,  without  leave,  fmra  the  decision  of 
a  judge  of  a  county  court  in  actions  for  the  re- 
■coveiy  of  tenements,  whether  the  parties  be 
landlord  and  tenant  or  otherwise,  or  whether 
"the  title  to  such  premises  be  in  question  or  not, 
where  the  yearly  rent  or  value  thereof  doe:* 
not  exceed  20/.  Shrcwtbury  (^JtSarV)  v,  Oarjield, 
«0  L.  J.,  Q.  B.  765. 

  Xe^Tin  —  Proof  of  Value  of  Goods 

Seiud.] — In  an  tuition  of  replevin,  where  the 
right  of  appeal  from  the  county  court  is  disputed 
on  the  ground  that  the  value  of  the  troods  seized 
does  escecd  20/.  (Semble,  per  Wright,  J.),  there 
should  he  an  appraisement  with  an  affidavit  of 
value.  Smith  v.  Eitrigkt,  63  L.  J.,  Q.  B.  220  ; 
69  li.  T.  724. 

Interpleader— Amount  not  exceeding  £20.] 

— An  appeal  does  not  lie,  even  by  leave  of  the 
judge,  from  the  decision  of  the  county  court  in 
proceedings  in  interpleader,  where  neither  the 
money  claimed,  nor  the  value  of  the  goods  or 
chattels  clwmed,  or  o£  the  proceeds  thereof,  ex- 
ceeds 20i!.  a)Uis  V.  Lmoil,  57  L.  J.,  Q.  B.  167  ; 
20  Q.  B.  D.  202  ;  57  L.  T.  716;  36  W.  H. 
472. 

  Less  Amount  than  £80  depoiited.]— 

Where  in  un  interpleader  proceeding  in  a  county 
court  the  claimant  deposits  the  amount  of  the 
value  of  the  goods  claimed  as  iixed  by  appraise- 
ment under  8.  72  of  the  Coimty  Courts  Act, 
1856,  he  cannot,  if  the  amount  so  deposited  be 
less  than  20/.,  claim  to  appeal  under  s.  68  of  the 
act  on  the  ground  that  the  value  of  the  goods 
was  over  20/.,  and  that  a  less  amount  was  de- 
posited betnuEe  it  was  sufficient  to  satisfy  the 


execution  creditor's  judgment.    White  v.  Milne, 

68  L.  T.  225. 

Bight  of  Appeal  where  Suu^ru  claimed.] — 

In  an  interpleader  proceeding  under  s.  Id7  of 
the  County  Courts  Act,  1888,  the  value  of  the 

goods  claimed  was  less  than  20/.,  and  the 
claimant  claimed  damages,  exceeding  20/., 
against  the  high  bailiff  and  the  execution  credi- 
tor. At  the  hearing  the  judge  gave  judgment 
for  lot.  for  the  claimant  against  the  execution 
creditor,  and  did  not  grant  leave  to  appeal : — 
Held,  that  the  execution  creditor  luid  no  right 
of  appeal  under  s.  120,  which  provides  that  there 
shall  be  no  right  to  appeal  in  proceedings  in 
interpleader  where  the  money  claimed,  or  the 
value  of  the  goods  and  chattels  claimed,  or  of 
the  proceeds  thereof,  does  not  exceed  20/,,  unless 
the  judge  shall  grant  leave  to  appeal.  Lnmbv. 
Teal,  58  L.  J.,  Q.  B.  298  ;  22  Q.  B.  D.  675  ;  60 
U  T.  451. 

 Before  17  ft  18  Viot.  o.  18.]— Before  the 

17  &  18  Vict.  c.  16,  no  appeal  lay  upon  an  inter- 
pleader summons.  Frater  v.  FotlCergill,  14  C. 
B.  295 ;  23  h.  J.,  C.  P.  53.  8.  P.,  Seswich  v. 
Boffty,  9  Ex.  315  ;  2  C.  L.  B.  603  ;  23  L.  J.,  Ex. 
89  ;  2  W.  R.  156. 

 Under  19  ft  20  Vict.  c.  108,  a.  68.]— An 

appeal  on  proceedings  in  interpleader,  under  the 
ly  Ix.  20  Vict.  c.  108,  8.  68,  lay  when  goods  seized 
under  a  plaint  exceeded  20/.,  although  the  claim 
was  for  a  sum  less  than  20/.  Vallance  v.  Xeuth^ 
2  H.  &  X.  712  :  27  L.  J.,  Ex.  142;  4  Jur.  (S-S.) 
31  ;  fi  W.  B.  227. 

Question  of  Xaw  raised  at  the  Trial.] — 

It  is  a  condition  pi-ecedent  to  the  right  to  appeal 
under  s.  6  of  the  County  Courts  Act,  1875,  that 
the  question  of  law  upon  which  it  is  desired  to 
apiMjal  should  liave  been  raised  before  the  county 
court  judge  at  the  trial  Clarkton  v.  Muagravc, 
51  L.  J.,  y.  B.  525  ;  9  Q.  B.  D.  386  ;  31  W.  K. 
47. 

Under  the  provisions  of  s.  120  and  the  follow- 
ing clauses  of  the  Count?  Courts  Act,  1888  (51 
k,  62  Vict.  c.  43),  there  is  no  right  of  appnil 
from  a  county  court  except  upon  a  question  of 
law  raised  and  submitted  to  the  county  court 
judge  at  the  trial.  Clarkton  v.  Mvsgrave  (9  Q. 
B.  D.  386)  approved.  Smith  v.  Baker,  60  L. 
J.,  Q.  B.  <m  ;  [189li  A.  C.  325  ;  65  L.  T.  467  ; 
40  W.  E.  392  ;  66  J.  P.  660— H.  L.  (E.) 

Where  a  county  court  jud^  decides  a  case 
without  a  jury  an  appeal  lies,  u  it  appears  that  he 
decided  according  to  an  erroneous  view  of  the 
law,  notwithstanding  that  there  is  evidence 
which  would  support  his  finding.  Robint  t. 
Todd,  6  \V.  R.  466. 

A  judge  having  stated  a  case  in  so  confnscd  a 
manner  that  the  court  could  not  discover 
whether  or  not  he  meant  to  present  a  question 
of  law  for  their  decision,  the  case  was  remitted 
to  him  for  amendment  in  this  respect.  L.  <5"  X. 
W.  By.  V.  Grace,  2  C.  B.  (^.8.)  555. 

Ui>on  the  case  coming  back,  it  clearly  ap- 
peared to  involve  no  questicm  of  law.  The  court 
dismissed  the  appeal,  without  costs.  lb. 

 Judge's  Notei.] — In  an  action  broiTght 

in  the  Huntingdon  county  court  to  recover  the 
value  of  a  horse  killed  upon  the  appellant  com- 
pany's railway,  the  question  of  law  was  taisol 
oa  to  whether  there  was  eTidenc&-QE  negligaice 
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to  go  before  the  judge ;  no  note  of  the  question 
of  Siw  being  raised  was  made  by  the  Judge  : — 
Held,  that  the  conrt  could  not  entertain  the 
question,  it  not  appearing  upon  the  notes  that 
such  question  was  raised  before  the  county  conrt 
judge.    G.  E.  Ry.  v.  Giddont,  44  J.  P.  284. 

Semble,  per  Hawkins,  J.,  that  the  notes  should 
have  been  referred  back  to  the  jndge  for  the 
question  to  be  noted,  and  if  he  had  refused,  a 
rule  should  have  been  obtained  to  compel  him 
to  amend  his  notes.  Ih. 

An  appeal  lies  bj  motion  nnder  38  &  39 
Vict.  c.  50,  8.  6,  from  the  decision  of  a  comity 
conrt  judge  on  a  point  of  law,  if  it  appears  from 
the  jodge'a  note  that  such  point  was  necessarily 
decided  by  him  in  deciding  the  case,  whether 
such  point  was  taken  in  argument  before  him  or 
not.  Seymwr  v.  CouUm,  49  L.  J.,  Q.  B.  604  ; 
«  Q.  B.  D.  368  ;  28  W.  R.  664— C.  A. 

It  is  not  a  condition  precedent  to  the  right  of 
appeal  that  the  judge  should  have  been  requested 
at  the  trial  to  take  a  note.  Seymour  t.  Cutdtoa, 
49  L.  J.,  Q.  B.  604 ;  6  Q.  B.  D.  358 ;  2S  W.  R. 
«64r-C.A. 

See  post,  ooL  981. 

 Deeiilon  that  Eridenoe  to  go  to  Jury — 

Witneises  for  Defence.] — The  plaintiS  having 
closed  his  case,  it  was  submitted  by  the  advocate, 
on  the  part  of  the  defendant,  that  there  was  no 
evidence  to  go  to  the  joiy.  The  judge  deciding 
that  there  was,  evidence  was  offered  on  the  part 
of  the  defendant,  and  a  verdict  was  ultimately 
found  for  the  plaintiff.  The  defendant  did  not, 
by  calling  witnesses,  preclude  himself  from 
appealing,  on  the  ground  that  the  judge  had 
ruled  erroneously.  G,  X.  Ity.  v.  lliinell,  18  C.  B. 
673. 

 Improper  Sejeotlon  of  Svidence — Snb- 

atantlalWrong.l— Thcprovisionsof  Oi-d.XXXIX. 
of  the  Bulcs  of  the  Supreme  Court,  1883,  r.  6, 
apply  to  motions  for  new  trials  in  connty  court 
oases  made  on  appeal  under  the  provisions  of  the 
County  Court  Act,  1876  (38  &  39  Vict.  c.  50), 
«.  6.  A  new  trial  will  not  be  granted  in  such  a 
oasc,  on  the  ground  of  the  improper  rejection  of 
evidence,  unless  some  substantial  wrong  or  mis- 
carriage has  been  occasioned.  Sltapeott  v. 
CkapptU,  63  L.  J.,  Q.  B.  77  i  12  Q.  B.  D.  68 ; 
32  W.  U.  183. 

 Lav  mixed  with  Faot.] — Where  an 

appeal  is  made  against  the  determination  of  a 
county  court  on  a  jwint  of  law,  the  case  should 
eeparate  the  facts  and  law.  Cawley  v.  Furnell, 
12  C.  B.  291 ;  20  L.  J.,  C.  P.  197 ;  15  Jar.  908. 

Though  questions  as  to  fact,  as  well  as  of  law, 
are  in  contest  before  the  judge  without  a  jury, 
an  appeal  will  lie  if  the  court  can  see  from>thc 
facts  of  the  case  as  stated,  that  the  judge,  in 
order  to  arrive  at  hia  judgment,  must  have 
<lecided  a  question  of  law  in  a  particular  way. 
lb, 

 From  Befasol  to  enter  Verdiot-or  Grant 

ITew  Trial.] — On  the  trial  of  a  cause  before  the 
judge  of  a  county  court  and  a  jury,  the  jury 
found  a  special  verdict,  on  which  the  judge 
entered  the  verdict  for  the  defendant,  giving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict 
or  for  a  new  trial.  The  application  was  subse- 
quently made  and  refused.  The  ptaintiEE  has  a 
right  oif  appeal  from  the  decision  of  tlie  judge  in 
lef  using  to  enter  a  verdict  or  grant  a  new  trial. 


F>>»tttr  T.  Qreen,  6  H.  793  ;  SO  L.  J.,  Ex 

263. 

 In  eQOity  eaiei.]— To  give  ground  for  an 

appeal  from  a  county  court  in  canity  cases  there 
must  be  a  misapplication  by  the  judge  of  the 
principles  of  equity  to  the  facta  which  he  finds. 
Hill  V.  PersU,  25  W.  E.  275. 

The  question  whether  certain  conversations 
amount  in  equity  to  a  contract  between  the 
parties  to  th(Mn  is  not  a  mere  question  criC  fact, 
but  is  one  the  decision  of  which  by  a  county 
court  judge  maybemade  the  subject  of  anapp^ 
In  such  a  case  the  judge  should,  with  the  case  on 
the  appeal,  send  np  aU  the  evidence  adduced  at 
the  hearing  before  him.  Wtii'umt  v.  VTMXami. 
37  L.  J.,  Ch.  854. 

On  an  appeal  from  a  county  court  no  question 
will  be  entertained  which  is  not  submitted  W  the 
case  as  signed  by  the  judge.  Williaynt  v.  Eran*, 
a  L.  J.,  Ch.  319  ;  L.  B.  19  Eq.  647  ;  32  L.  T.. 
359  ;  23  W.  R.  466. 

ITo  Appeal  on  Question  of  Faot.]— There  is  no 
appeal  upon  a  question  oE  fact.  Eait  Anglian 
Hy.  V.  Lytligite,  2  L.  M.  &  P.  221  j  10  C.  B.  726  ; 
20  L.  J.,  C.  P.  84 ;  16  Jup.  400. 

Where  a  defendant,  who  had  been  andit  clerk 
to  a  railway  company,  under  an  agreement  deter- 
minable by  three  months'  notice,  or  payment  of 
three  months'  salary,  was  dismissed  without  such 
notice  or  salary,  on  the  ground  of  misconduct, 
and  claimed  to  set  off  the  amount  of  such  quar- 
ter's salary  in  an  action  brought  ^lainst  him  in 
the  county  court  by  the  company  for  money  re- 
ceived to  their  use  ; — Held,  that  the  decision  as  to 
whether  the  company  was  justified  or  not  in  so 
dismissing  the  defendant,  could  not  be  reviewed, 
and  that  the  judge  did  right  in  law  in  allowing 
such  set-off  to  bo  made,  as,  under  the  agreement, 
the  amount  became  a  debt  upon  the  defendant's 
dismiasaL  lb. 

 Orant  of  Nev  Trial  on  Ground  of  Ez- 

oeaiive  Damages.] — Where  a  county  court  judge 
applies  the  right  rule  of  law  to  the  consideratlrai 
or  the  question  whether  the  verdict  of  a  jury  is 
against  the  evidence,  and  grants  a  new  trial  on 
the  ground  that  the  damages  are  cxccisivo,  no 
appeal  lies  to  the  high  court  under  s.  12(1  of  the 
County  Courts  Act,  1888,  against  his  decision,  as 
such  decision,  whether  right  or  wroni^,  is  upon  a 
question  of  fact  and  not  of  law.  ILno  v.  L.  ^ 
N.  W.  Ry.,  61  L.  J.,  Q.  B.  368  ;  [1802]  1  Q.  B. 
3U1  ;  66  L.  T.  398  ;  40  W.  B.  292— C.  A. 

 Socisiou  againat  We^ht  of  Evldenoe.] — 

A  party  aggrieved  cannot  move  against  a 
decision  of  a  judge  on  the  ground  of  its  Loing 
against  the  weiglit  of  evidence.  Gmiint  v. 
Lombard  lianlt,  1  JjIz.  D.  404. 

Observatioog  of  Jn<^e.]— The  observations 

made  by  tlie  judge  in  delivering  judgment  do 
not  legitimately  form  part  of  the  case  upon 
appeal,  and  cannot  be  rcti;rrc<l  to  either  as  find- 
ing .1  fact,  or  as  giving  a  reason  for  the  judgment. 

Anglian  Ry.  v.  Luthgoe,  2  L.  M.  &  i'.  -^21  ; 
10  0.  B.  726  ;  20  L.  J.,  C.  P.  84 ;  15  Jnr.  400. 
S.  P.,  Ward  T.  Ridd^er,  6  W.  R.  326. 

Leave  of  Judge — Discretion  as  to  Termi.] — A 

county  court  judge  having  given  a  <letendant 
leave  to  appeal,  but  subject  to  a  condition  that 
he  should  pay  the  plamtiff's  costs  of  the  appsal 
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in  any  event,  and  should  also,  in  case  the  appeal 
was  unsucceseful,  pay  the  costs  of  the  trial  upon 
the  higher  scale, — the  divisioDal  court  held  that 
it  had  no  power  to  interfere  with  the  discretion 
vested  in  him  by  30  it  31  Vict.  c.  142,  a.  13. 
Goode$  T.  Cluff,  13  Q.  B.  D.  694. 

IDBUks  of  B«giitnir.]— Assuming  that  the 
TCgiatrar,  acting  under  a.  90  of  the  County  Courts 
Act,  1890,  which  gives  him  power  in  actions  of 
contract  to  enter  up  judgment  forthcplaintiff  on 
the  non-appearance  of  the  defendant,  makes  a 
mistake  In  not  requiring  proc^  of  the  debt  being 
due,  or  in  striking  oat  a  set-off  and  counter- 
claim, this  is  a  matter  for  appeal,  and  is  no 
ground  for  prohibition.  Ui}opeT  v.  Hill,  63  L.  J., 
Q.  B.  598 ;  [1894]  1  Q.  B.  659  ;  9  fi.  332  ;  70 
L.T.  224  ;  43  W.  B.  394. 

In  Remitted  Actions.] — See  cases,  ante,  cols. 
9S7,  932. 

S.  F&ACTiCE  OK  Appeal. 

a.  Fafties. 

Seatb  of  Respondent.] — If,  on  an  appeal  from 
a  county  court  the  respondent  dies  before  the 
appeal  is  heard,  the  appellant  will  be  aUowed  to 
proceed  with  his  appeal  on  giving  notice  to  the 
representatives  of  the  deceased  respondent,  or  if 
no  such  notice  can  be  given,  upon  giving  notice 
to  the  parties  interested,  Jfemvitnff  v.  Willianie, 
40  L.  J.,  C.  P.  270  ;  L.  B.  6  C.  P.  480  ;  24  L.  T. 
755, 

Death  of  FartiOB  pending  Appeal— Jurisdiction 
of  High  Court  to  add  Legal  BepresentativeB.]— 

Where,  on  an  appeal  being  brouKht  from  a 
county  court,  one  of  the  parties  dies  after  the 
entry  of  the  appeal,  the  High  Court  has  juris- 
diction to  give  leave  to  add  the  personal  reprc- 
BCntativc  IK  the  party  so  dying,  and  the  applica- 
tion need  not  be  made  to  the  county  court. 
Blakeway  T.  PaUsahall,  [1894]  1  Q.  B.  247. 

1).  Xods  of  and  Time  tbr. 

In  ftmnft  panperii— Froeeedings  on  Crovn  side 
of  the  (knefls'i  Bench  Division.  T— A ppcils  from 
inferior  courts,  although  under  Ord.  LIX.  r.  4, 
they  are  to  be  enteretl  in  the  crown  paper,  are 
not  proceedings  on  the  crown  8i<lG  of  the  Queen's 
Bench  Division  within  Ord,  LXIII,  r.  1;  and 
therefore  the  court  has  jurisdiction  to  allow 
appellants  from  such  courts  to  appeal  in  fonuft 
pauperis.  NvlUneiten  v.  Cauhmt  (21  Q.  B.  D.  3), 
distinguished.  Clemeid$y.L.A-^''.  IT. %.,[1894] 
2  Q.  B.  482;  9  B.  223 ;  42  W.  B.  838  ;  58  J.  P. 
81C— C.  A. 

Appeal  by  Xotlon— Appeal  by  Bpeoial  Case 
abolished.] — All  appeals  from  county  courts  to 
the  Queen  s  Bench  Division  of  the  Hi,«h  Court 
must,  since  the  Crown  Office  Eules,  1886  (Ord. 
LIX.  rr.  10  ct  seq.),  be  by  notice  of  motion, 
notnitbstanding  the  13  &  14  Vict.  c.  Gl,  ss.  14, 
15,  which  gave  an  appeal  by  special  case.  B^. 
T.  Kettie,  65  L.  J.,  Q.  B.  470  ;  17  Q.  B.  D.  7G1  ; 
54  L.  T.  875  ;  34  W.  R.  776. 

The  effect  of  Ord.  LII.  of  the  Eules  of  the 
Supreme  Court,  1883,  is  to  repeal  so  much  of  s.  6 
of  the  County  Courts  Act,  1875,  as  requires 
appeals  from  county  courts  to  be  made  ex  parte, 
in  the  first  instance.  And  It  is  now  necessary  to 
4tivc  notice  of  motion  under  that  order  before 
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moving  the  Queen's  B^ch  Division  on  appeat 
from  a  decision  of  a  county  court  judge.  JIarrit 
7.  Galpin,M  J.  P.  727. 

Under  the  County  Courts  Act,  1875  (.18  &  3» 
Vict,  c.  50},  8.  6,  the  power  of  appealing  by  mo- 
tion applies  to  all  actions  where  leave  to  appeal 
may  be  given,  as  well  as  to  actions  where  such 
leave  is  unnecessary.  Turner  v.  6.  W.  Jtif.,  4& 
L.  J.,  Q.  B.  226  ;  2  Q.  B.  D.  125  ;  35  L.  T.  809. 

Riven  Foliation.] — An  appeal  from  a  eounty 
couit  on  the  merits  under  a.  11  of  the  Uivcrs 
Pollution  Prevention  Act  is  by  e.  124  of  the* 
County  Courts  Act,  brought  within  the 

o[>eration  of  s.  120  of  the  latter  Act.  Etrliheatint 
Local  Board  v.  Ainley,  61  L.  J.,  Q,  B-  812  ; 
[18921^2  Q.  B.  274  ;  67L.T.209  ;  41W.  B.99;. 
57  J.  P.  36— 0.  A. 

Votiae  of  Appeal— Time  of.]— The  ten  days 
allowed  for  notice  of  appeal  from  a  county 
court  must  mn  from  the  time  of  the  judge's, 
decision,  and  are  not  prolonged  by  any  sub- 
sequent application  to  him.  Hcmviing  v,  Blan- 
ton,  42  L.  J.,  C.  P.  l.')8  ;  21  W.  R.  fi3fi. 

When  upon  the  trial  of  an  action  in  a  county 
court,  with  a  jury,  the  judge,  upon  a  special 
finding  of  the  jury,  directed  the  verdict  to  be? 
entered  for  the  defendant ;  but  upon  appltcatioik 
of  the  plaintiff's  attorney,  reserved  leave  for 
the  plaintiff  to  move  to  enter  a  verdict  for 
the  plaintiff,  or  for  a  new  trial,  and  notice  of  the- 
application  was  afterwattis  given  ;  the  plaintiff's. 
right  of  appeal  is  to  be  reckoned  from  the  day 
the  motion  was  refused,  and  not  from  the  day  of 
trial.  Fatter  v.  Green,  7  H.  &  N.  793 ;  SO  L.  J.^ 
Ex.  263. 

Xxteneion  of  Time -Discretion.]— The  court 
has  a  discretion  under  Ord.  LIX.  r.  16,  to  extend 
the  time  for  appealing  from  a  county  court,  ami 
such  discretion  is  not  to  be  exercised  loceely,  but 

according  to  the  circumstances  of  each  particular 
case.    Bfg.  v,  Xcfilc  (17Q.B.  D.  7f>l)nnd  Coflinf- 
v,  Paddin^ton  Vtntry  (5  Q.  B  D.  808)  explain&i. 
Cumck  V.  X.  ^-  N.  W.  By.,  flO  L.  J.,  Q.  B.  208 
[18911  1  Q.  B.  347  ;  64  L.  T.  45  ;  39  W.  R  244 
55  J.  P.  341— C.  A. 

Fost- dating  Judgment,] — A  county  court  judge 
canniit,  by  allowing  his  judgment  to  be  post- 
dated, extend  the  time  prescribed  by  s.  6  of  the- 
County  Courts  Act,  1875,  for  appeal  by  motion^ 
beyond  the  eight  days  after  the  ruling,  order, 
direction,  or  decision  complained  of  shall  have 
been  actually  made  or  given.  Wilbi  rfaret  t- 
SoiL-ton,  48  L,  J.,  C.  P.  28  ;  39  L.  T.  474. 

A  written  judgment  having  been  delivered  by 
the  county  court  judge  on  the  18th  of  April  in 
favour  of  the  defendant,  the  plaintiffs  counsel 
applied  to  the  judge  toadjoum  t^  case  farther^ 
in  order  to  enable  him  to  move  by  way  of  appeal, 
under  s.  6  of  the  County  Courts  Act,  1875,  after 
the  Easter  vacation.  The  judge  accordingly 
iid<icd  to  hia  judgment,  "  If  1  have  the  power  tt> 
do  so,  1  will  idlow  the  judgment  to  b«  treated  as 
delivered  on  this  day  fortnif^t,"  and  the  judg- 
ment was  entered  as  dated  on  the  2nd  Hay. 
Within  eight  days  from  that  day  the  plaintuf 
moved  under  s.  6,  and  obtained  a  rule  nisi : — 
Held,  that  the  motion  was  too  late.  Ih. 

Time  for— From  Jadgment,  not  from  Rtfotal  oC 
Kew  Trial.] — In  an  action  tried  in  the  county 
court  an  appeal  will  not  lie  against  the  dflcfaioa 
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of  the  county  court  judge  on  an  applteation  for 
a  new  trial ;  eo  that  the  time  within  which  the 
imsnccessf  ul  party  in  the  county  court  may  appeal 
to  the  Queen's  Bench  Division  begins  to  run  from 
the  date  of  the  judgment  at  the  trial,  and  not 
from  the  date  of  the  judge's  decision  on  the 
application  for  a  new  trial.  McHardy  v.  Lip- 
trott,  56  L.  J.,  Q.  B.  459  ;  19  Q.  B.  D.  151. 

Where  an  application  for  a  new  trial  was  made 
to  a  county  court  judge  within  two  days  of  the 
original  trial,  and  he  took  a  fortnight  to  con- 
Eider  and  then  refused  to  grant  a  new  trial,  and 
a  rule  nisi  for  a  new  trial  was  obtained  from  the 
high  court  within  two  days  of  such  refusal : — 
Beld,  that  such  rule  was  obtained  out  of  time,  as 
the  eight  days  for  appealing  began  to  run  from 
the  day  of  the  original  trial,  and  not  from  the 
refusal  of  the  county  court  judge.  Morrlt  v. 
Zowe,  34  W.  H.  45. 

  Fiom  Verdict,  not  from  Judgment.] — 

When  the  finding  of  a  jury  in  a  county  court  is 
complained  of,  the  twenty -one  days  within  which 
an  appeal  may  be  entered  is  to  be  calcuLifcd 
from  the  time  when  the  verdict  was  given, 
although  the  judgment  upon  it  was  not  given 
until  a  subsequent  day.  Hauyruley  y.  Zaneathire 
and  Yorkthire  lit/.,  35  W.  R.  771. 

WaiT«r.]— The  provision  in  the  13  k  14  Vict. 
C  61,  8. 14,  as  to  notice  of  appeal  and  security 
for  costs  by  a  party  appealing  from  a  county 
court,  is  not  a  condition  precedent  to  the  supe- 
rior court  having  jurisdiction  to  hear  the  appeal, 
but  is  a  matter  of  procedure  entirely  for  the 
benefit  of  the  respondent  and  which  may  be 
waived  by  him.  Parkgate  Iron  Of.  v.  Coate*, 
89  L.  J.,  C.  P.  317  ;  L.  B.  6  0.  F.  634  ;  22  L.  T. 
638  ;  18  W.  B.  928. 

Parties  to  an  appeal  from  a  county  conrt  may 
waive  the  limit  of  thirty  days  from  the  deter- 
mination or  direction  intended  to  be  appealed 
from,  and  their  consent  to  the  signature  of  the 
case  for  appeal  by  the  county  court  ju<lge  is 
soffident  evidence  of  such  waiver.  Ward  v. 
iEair,  L.  B.  16  Eq.  83 ;  27  L.  T.  601 ;  21  W.  R. 
116. 

A  judge  is  bound,  on  th^  application  of  an 
appellant  who  has  complied  with  the  require- 
ments of  13  k  \\  Vict.  c.  61,  s.  14,  to  settle  and 
sign  a  case  for  appeal,  though  presented  to  him 
for  that  purpose  at  a  court  subsequently  to  that 
holden  next  after  twelve  clear  days  from  the  day 
on  which  judgment  was  pronounced ;  the  effect 
of  the  county  court  rule  being  not  to  take  away 
the  right  of  appeal  on  a  failure  to  comply  with 
the  rule,  but  merely  to  subject  a  non-complying 
appellant  to  execution,  notwithstanding  the 
appeaL  Hacking  v.  Lee,  2  El.  &  El.  £Oii ;  29 
I*  J.,  Q.  B.  204  ;  6  Jur.  (N.a)  952  ;  8  W.  R. 
495. 

In  Sqnity  Matteri.]— The  general  orders  of 
the  Court  of  Chancery  do  not-  apply  to  county 
conrt  appeals.  Cheesewright  V.  Thorn,  38  L.  J., 
Ch.  61S  ;  20  L.  T.  152. 

Dndcr  the  Bales,  Orders,  and  Forms  for  Eefru- 
lating  the  Practice  of  the  County  Courts,  18<>7, 
an  order  to  stay  proceedings  in  a  county  court 
pending  an  appeal  from  a  decree  on  a  plaint  in 
equity  will  be  made  by  the  Court  of  Chancery- 
without  any  previous  application  having  been 
made  to  the  judge  who  pronounced  the  decree. 


Servioe  of  ITotieo  —  On  London  Agent  o> 
Country  Solicitor.] — In  an  action  commenced  iik 
the  high  court  the  address  for  sen-ice  mentioned 
on  the  writ  was  the  address  of  certain  London 
solicitors,  agents  for  the  plaintiff's  solicitor. 
The  action  was  remitted  to  a  county  court,  and 
on  the  particulars  which  were  duly  lodged  with 
the  registrar  and  a  copy  of  which  was  servetl 
upon  the  defendant's  soUcitors,  the  address  for 
service  was  stated  to  be  that  of  the  plaintiff's, 
country  solicitor.  After  the  action  bad  been, 
heard  and  judgment  had  been  delivered  in  the 
plaintiff's  favour,  a  notice  of  appeal  on  the  part 
of  the  defendant  was,  on  the  last  day  for  service- 
of  appeal,  served  upon  the  London  agents,  whose 
names  appeared  upon  the  writ ; — Held,  that  the 
service  was  bad,  on  the  ground  that  the  address 
for  service  indorsed  on  the  particulars  was  sub- 
stituted for  the  address  for  service  indorsed  upon 
the  vrnt.  .Valley  Shepley,  62  L.  J.,  Q.  B.  31  ; 
5  R.  73  ;  68  L.  T.  294  ;  41  W.  a  63,  302. 

Sembie,  that  in  the  case  of  an  appeal  from  a 
county  court  where  the  solicitor  to  the  respondent 
carries  on  business  in  the  country,  service  of  the 
notice  of  motion  upon  the  London  agent  of  the 
solicitor  is  not  sumcient  service  to  satisfy  Ord. 
LIX.  r.  12.  Powell  T.  Thomiu,  [1891],  1  Q.  B- 
97  ;  63  L.  T.  812  ;  39  W.  R.  224. 

In  appeals  from  county  courts  where  the 
solicitor  for  the  respondent  carries  on  business' 
in  the  country,  the  notice  of  appeal  should  be 
served  within  the  proper  time  upon  the  respon- 
dent's solicitiir.  and  not  on  the  solicitor's  London 
agent  Powell  t.  TAhukm  ([18911  I  Q.  B.  97> 
followed.  Jaehttm  t.  MargreU,  5  U.  181 }  68  L. 
T.  91 ;  41  W.  B.  267. 

0.  SeouTit7  tat  Ooatn. 

Rules  of  Supreme  Court,  1883— Older  LIX., 
Bute  14. 

If  it  appears  to  the  court  that  there  is  reasoo- 
able  ground  for  the  appeal,  the  court  will  not 
order  the  appellant  to  give  security  for  the  costs 
of  the  appt^  merely  on  the  ground  that  he  has 
no  visible  means  of  paying  the  respondent's  costs 
should  the  appeal  UiL  PritokM  t.  Poole,  1^ 
L.  T.  472. 

The  court  will  not  as  a  rule  require  security 
for  the  costs  of  an  appeal  from  the  county  court 
where  leave  to  apiK!al  has  been  unconditionally 
giren  by  the  judge  of  the  county  court.  Soci^jf 
of  Ajmthecariet,  £j)  parte,  36  W.  B.  478. 

Appeal  in  fbrmft  panpnii.]  —  Security  for 

costs  will  not  be  onlercd  to  be  given  by  a  party 
who,  having  appeared  in  formiL  pauperis  in  the 
county  court,  is  appealing  therefrom  to  the  high 
court  Biggs  v.  Dagnull,  64  L.  J-  Q.  B.  221 ; 
[1895]  1  Q.  B.  207  ;  15  B.  252. 

Infont'i  Kext  Friend.]  —  The  plaintiff,  an 

infant,  broughtan  action  in  the  county  court,  and 
sued  by  bis  next  friend.  Judgment  was  given  for 
the  defendants  with  costs,  but  they  were  unable  t» 
obtain  payment  owing  to  the  next  friend's  in- 
solvency. The  plaintiff  appealed  from  the  judg- 
ment. On  an  application  by  the  defendants  for 
an  order  that  the  next  friend  sliould  give  security 
for  the  costs  of  the  appeal : — Held,  that  by  rules 
of  supreme  court,  1883,  Ord.  LIX.,  r.  17,  which 
applies  the  provisions  of  Ord.  LVIIL,  r.  16,  to 
appeals  from  county  courts,  there  was  power  to 
make  an  order,  and  as  the  next  friend  was  in- 
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solvent,  and  was  prosecuting  the  appeal  for  the 
benefit  Ot  another  person,  she  must  give  secnrity. 
Swain  t.  IbUotot,  66  L.  J.,  Q.  B.  310  ;  18  Q.  B.  D. 
£86  ;  66  L.  T.  336  ;  36  W.  R.  408. 

Praotising  Attorney  Surety.] — Itia  no  ground 
for  striking  out  a  cose,  that  in  giving  security  for 
the  oosts  <^  tiie  app«t],  a  practising  attorney  was 
one  (rf  the  snretics,  contrary  to  the  role  of  prac> 
ticeof  the  oonnty  courts.  Carr  t.  linger,  i 
Jut.  0^.8.)  439,  n. 

jTon-compUanee  wXh  Order — EfFeot.]— Notice 
of  appeal  from  the  decision  of  a  county  court  was 
duly  givon,  and  the  registrar  fixed  a  day  for  the 
executim  of  the  bond  by  the  appellants  and  ^e 
eoreties.  Upon  the  appointed  day  two  of  the 
three  appi^nts  attended  before  the  registrar, 
but  the  sureties  were  not  present,  nor  had  the 
bond  been  prepared.  The  bond  was  subsequently 
prepared,  and  was  executed  by  all  the  necessary 
parties  but  one,  six  days  after  the  day  originally 
fixed,  and  by  that  one  seven  days  after  that  day. 
The  respondent  never  waived  the  delay  in  the 
execution  of  the  bond  : — Held,  that  the  requisite 
security  had  not  been  given  by  the  appellants  in 
<lue  time,  and  that  the  appeal  could  not  be  heard. 
Dowdetwell  v.  Francu  or  iVaTicit  v.  Jiowdetwdl, 
43  L.  J.,  0.  P.  248  ;  L.  B.  9  0.  P.  423  ;  30  L.  T. 
«07;  22W.E.76S. 

The  court  cannot  entertain  an  appeal  where 
the  condition  of  giving  security  for  the  costs  of 
app^  (or  for  the  amount  of  the  judgment  in 
the  case  of  the  defendant)  has  not  been  strictly 
complied  with.  JfbrrU  v.  Carrington,  16  C.  B. 
CK.8.)  10. 

The  power  of  appeal  against  a  judgment  of  a 

county  court  is  subject  to  security  as  well  as 
notice  of  appeal  being  given  witliin  ten  days  ; 
and  it  such  condition  is  not  complied  witU,  the 
court  will  not  hear  the  appeal.  Stone  v.  Dran, 
El.  BL  &  El.  50*  ;  27  L.  J.,  Q.  B.  319  ;  4  Jur. 
<N.8.)  634  ;  6  W.  B.  602. 

Astrict  compliance  with  13  &  14  Yict.  c.  61, 
8.  14,  which  requires  that  an  appellant  shall 
within  ten  days  after  the  determination  of  the 
oase  give  security  for  the  costs  of  the  appeal, 
■will  be  enforced,  unless  it  has  been  waived  by 
the  conduct  of  the  respondent,  or  the  default  has 
hnea  occasioned  by  no  act  of  the  appellant. 
BUnkaime  v.  Matter,  31  L.  T.  413. 

Sofflcienoy.] — The  court  will  not  refuse  to  hear 
an  appeal  against  the  determination  of  a  county 
court,  although  the  security  for  costs,  required 
under  13  &  14  Vict.  c.  61,8.  14,  has  not  been 
completed  within  ten  days  after  the  determina- 
tion, if  the  appellant  has  done  all  that  he  could 
be  reasonably  expected  to  do,  by  giving,  within 
the  ten  days,  notice  of  his  appeal  and  of  the 
nameo  of  the  sureties  whom  he  proposes,  such 
sureties  lacing  ultimately  found  sufficient,  and 
the  bond  being  executed,  although  not  within 
the  ten  days.  Wattrtoa  v.  Haker,  9  B.  &  S.  23 ; 
37  L.  J.,  Q.  B.  65  ;  L.  11.  8  Q.  B.  173 ;  17  L.  T. 
468  ;  16  W.  R.  358. 

An  interpleader  summons  having  been  deter- 
mined against  the  claimant  on  the  16th  of  No- 
vember, he,  on  the  same  day,  gave  notice  of 
appeal,  and  tendered  a  bond  with  sureties  to  the 
registrar  j  on  the  19th  of  November  he  gave  notice 
of  the  proposed  sureties  to  the  plaintiff.  'J  hc 
plaintiff  requiring  further  information  as  to  the 
aufficiency  of  the  sureties,  and  the  claimant  hav- 
ing been  unable  to  obtain  a  definite  answer  from 


the  plaintiff  as  to  whether  or  not  he  objected  to 
the  sureties,  the  registrar,  on  the  17th  of  Januaiy, 
fixed  the  21st  of  January  for  the  execution  of  the 
bond,  and  gave  notice  to  the  plaintiff  to  make 
his  objection,  if  any,  on  that  day.  The  plaintiff  did 
not  appear,  and  the  bond  was  then  executed  with 
the  original  sureties  : — Held,  that  although  the 
security  had  not  been  completed  until  after  the 
ten  days,  yet,  as  the  appellant  had  done  all  ho 
could  to  perfect  it  within  that  time,  and  the  delay 
was  caused  by  the  ])laintiff,  the  appellant  hod 
complied  with  the  requirements  of  s.  14  and  the 
county  court  rule  134  of  18i>7,  and  was  entitled 
to  have  his  appeal  heard.  lb. 

Jl  defendant  i^inst  whom  judgment  had  been 
recovered  on  the  17th  January,  on  the  22ad  gave 
a  notice  of  appeal,  in  which  wore  set  forth  the 
grounds  of  appeal ;  and  on  the  23rd  entered  into 
a  bond  with  a  surety  for  the  costs  of  the  appeal, 
and  for  the  amount  of  the  judgment ;  on  the  24  th 
he  withdrew  the  notice  of  apixsal,  and  gave 
another,  stating  new  grounds  of  appeal : — Held, 
that  the  bond  given  on  the  23rd  n-as  safficfcnt, 
and  that  it  was  competent  to  the  court  to  enter- 
tain the  appeal.    Daniels  v.  Charsleij,  11  C  B. 

21  L.  J.,  C.  P.  37:  l  i  Jur.  1161.  S.  P. 
Robiruon  v.  Latcrencc,  7  Es.  128  :  2  L.  M.  £:  P. 
573  ;  21  L.  J.,  Ex.  36  ;  15  Jur.  10S7. 

Memorandum  of  Depoeit.]--At  the  hearing  of 

a  plaint  before  a  county  court  judge  he  nonsuited 
the  plaintiff,  who  gave  due  notice  of  appeal,  and 
deposited  the  amount  fixed  by  the  registrar,  who 
gave  a  receipt  for  it  to  the  plaintiff,  stating  it  to 
be  received  to  abide  the  event  of  the  appeal. 
The  parties  could  not  agree  on  a  statement  of 
facts,  and  the  plaintiff  applied  to  the  judge  to 
settle  and  sign  the  ease,  out  the  judge  refused 
on  the  ground  that  no  memorandum  of  the 
deposit,  with  the  conditions  on  which  it  was 
dei)osited,  was  approved  by  the  registrar,  left 
with  him  and  signed  by  the  party  or  his  attorney 
in  accordance  with  19  &  20  Vict  c.  208,  s.  71  : — 
Held,  that  the  statute  had  been  substantially 
complied  with,  and  that  the  giving  of  such  me- 
morandum was  not  a  condition  precedent  to  tlic 
right  to  appeal  Waltert  r.  Coghlan,  42  L.  J., 
Q.  B.  20 ;  L.  R.  8  Q.  B.  61  ;  27  L.  T.  712 ;  21 
W.  R.  444. 

A  party  desirous  of  appealing  having  giren 
notice  of  appeal,  within  ten  days  deposited  with 
the  registrar  a  sum  equal  to  tbe  amount  for 
which  he  was  required  to  give  security,  for  which 
the  registrar  gave  an  acknowledgment,  but  did 
not  dcpo-sit  a  written  memorandum  setting  forth 
the  conditions  on  which  the  money  was  deposited  i 
— Held,  that  the  want  of  such  memorandum  was 
no  objection  to  the  hearing  of  the  appeal.  Griffin 
V.  Caiman,  4  H.  &  N.  265. 

On  Appeal  to  Court  of  Appeal  —  Staying 
Appeal  on  Mon-payment  of  Deposit.] — A  county 
court  judge  refused  an  appliaition  by  the  defen- 
dants to  sign  a  case  on  appeal  from  his  decision. 
The  defendants,  on  application  to  a  divisional 
court,  obtained  a  rule  nisi  calling  upon  the 
county  court  judge  to  show  cause  why  ho  should 
not  sign  a  case.  Cause  having  been  shown,  the 
rule  was  discharged  with  costs.  The  defomLints 
gave  notice  of  appeal,  whereupon  the  respondents, 
including  the  county  court  judge, moved  that  tho 
defendants  might  be  ordered  to  give  security  for 
costs  : — Held,  that,  the  taxed  costs  ali-eatiy  occa- 
sioned not  having  been  paid,  and  the  statement 
that  the  appellants  were  not  capable  of  making 
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sDch  payment  not  having  been  contradicted,  the 
appeal  must  be  stayed  until  the  xtayment  into 
court  of  a  deposit  of  201.  as  security  for  costs. 
Oarke  T.  Roche,  46  L.  Ch.  372  ;  36  L.  T.  78  ; 
35  W.  B.  309— C.  A. 

d.  Hearing. 

Judge's  not*— Applloation  fior  at  Trial  Con- 
dition Praosdent  to  luaring  of  Appoal.]— An 

Application  to  the  judge  oE  a  coouty  court  at  the 
trial  of  any  action  for  a  note  on  any  point  of 
law,  and  of  thefacts  in  evidence  relating  thereto, 
and  of  his  dectaion  thereon,  is,  under  the  terms  of 
8.  120  of  the  County  Courts  Act,  188S,  the  condi- 
tion precedent  for  any  appeal  from  such  decision 
being  heard.  The  power  of  the  high  court,  under 
Ord.  IJX.  r.  8  of  the  roles  of  the  Supreme  Couit, 
1883,  to  admit  any  evidence  or  statement  of  what 
occurred  other  than  such  notes  of  the  judge,  only 
comes  into  operation  when  such  an  application 
has  been  made  at  the  trial  but  no  notes  of  the 
jud^e  are  forthcoming.  Cook  t.  Gordon,  61 L.  J., 
Q.  B.  145. 

 When  Judge  is  Bound  to  take  ZTote.] — 

A  comity  court  judge  is  only  bound  to  take  a 
note  when  a  question  of  law  is  raised  and  he  is 
asked  to  take  a  note  of  that  question  of  law  ;  then 
it  is  his  duty  to  take  a  note  of  the  question  of 
law  raised,  and  of  the  evidence  In  relation  thereto, 
and  of  bis  decision  thereon,  and  of  his  decision  of 
the  action  or  matter.  If  there  be  more  questions 
oE  law  than  one,  the  request  to  take  a  note  must 
be  made  in  respect  of  each.  B^.  t.  CUjf  of  Lon- 
don Gmrt  Judge,  70  L.  I.  S96. 

 B«c|iie«t  fbr  "at  tlio  TriaL"]— 38  &  39 

Vict,  c  50,  prescribing  a  mode  of  appeal  by 
■notion  from  the  county  court,  by  s.  6  enacts 
tlwt  "at  the  trial  or  hearing"  of  the  cause 
"  the  judge,  at  the  request  of  either  party,  shall 
make  a  note  of  any  question  of  law  raiseil  at  such 
trial  or  hearing,  and  of  the  facts  in  evidence  in 
relation  thereto,  and  of  his  decision  thereon,  and 
of  his  decision  of  the  cause :" — Held,  that  the 
request  for  a  note  most  be  made  during  or 
immediately  at  the  end  of  the  trial  or  hearing  of 
the  cause  ;  and,  therefore,  that  a  request  not 
made  until  an  hour  and  a  half  after  judgment 
given  was  too  late.  Picrpoint  v.  Cartwright,  5 
C.  P.  D.  139 ;  42  L.  T.  259  ;  28  W.  R.  S83. 

"  At  the  trial "  does  not  mean  before  the  last 
word  of  the  judgment  has  been  actually  delivered 
(as  on  opportunity  must  be  afCordcd  to  the  parties 
of  taking  exception  to  the  judge's  ruling),  but 
before  trial  naa  substantiidly  come  to  on  end. 
lb. 

Taken  without  Beqnest.]— Where,  at  the  trial 
of  a  cause  in  the  county  court  without  a  jurj-, 
the  judge  in  fact  took  a  note  of  the  evidence, 
but  was  not  required  to  make  a  note  of  any 
question  of  law  raised  at  the  trial,  or  oE  the 
«Tidence  in  relation  to  it: — Held,  that  the 
nnsucccssful  party  coidd  not  appeal  by  motion, 
under  3t*  &  3U  Vict.  c.  60,  s.  6,  though  he  applied 
for  a  copy  of  the  judge's  notes  immediately  after 
the  judgment,  and  his  ground  of  appeal  was  that 
there  was  no  evidence  to  warrant  the  decision  of 
the  judge.  Rhttdet  v.  Liverpotd  Qtatmercial  In- 
vettmeKt  Co.,  4  C.  F.  D.  425. 

 Dispensing  with.] — At  the  hearing  of  n 

motion  on  appeal  from  a  county  court,  the  court 


may,  if  it  thinks  fit,  dispense  with  a  copy  of  the 
judge's  notes.  Morgan  v.  Datiei,  3  C.  P.  D. 
260  :  89L.T.  60;  36  W.  B.  816. 

 Compiled  after  Trial.] — ^Notes  compiled 

by  the  judge  of  a  county  court  after  the  trial 
from  evidence  wholly  on  aCBdavits  were,  being  in 
court,  received  in  the  Court  of  Appeal,  although 
request  to  take  notes  had  been  made  to  the 
judge  during  the  trioL  .Bt/I  t.  Arsarf,  25  W.  B. 
276. 

 Duty  of  AppellMLt  to  supply  Copies.]— 

Ord.  LIX.  r.  13,  which  makes  it  the  duty  of  the 
Master  of  the  crown  office,  upon  the  entry  of  an 
appeal  from  an  inferior  court,  to  apply  to  the 
judge  of  the  inferior  court  for  a  copy  of  his 
notes,  is  repealed  by  s.  121  of  the  County  Courts 
Act,  1888,  and  it  is  now  the  duty  of  the 
appellant,  as  a  condition  precedent  to  the  appeal 
being  heard,  to  furnish  the  court  with  a  copy  of 
the  notes.  McGrak  v.  CartwrigfU,  58  L.  J., 
Q.  B.  331;  23Q.B.D.8i  60L.T.637;  87W.B. 
619— D. 

 Appeal  Conflned  to  Points  taken  at 

Trial.] — On  an  appeal  from  a  county  court,  no 
question  will  be  entertained  which  is  not  sub- 
mitted by  the  case  as  signed  by  the  judge. 
WilliaTm  T.  Bcant,  44  L.  J.,  Ch.  3i9  ;  L.  R.  19 
Eq.  647  ;  32  L.  T.  359  ;  23  W.  R.  466. 

The  parties  are  bound  by  the  case  as  it  is 
stated  for  Uie  opinion  of  the  court,  and  cannot 
travel  out  of  it,  Watton  t.  Amhergate  Sg^  15 
Jur.  448. 

Only  such  objections  can  be  raised  as  were 

taken  at  the  trial.  lb. 

No  Hots  of  Bvidenoe  taken — Order  for  Bxami- 
uation  of  mtnassas  befon  BiTisional  Oonrt.]  — 

When  no  note  of  what  occurred  in  the  county 
court  has  been  taken,  a  divisional  court  has, 
upon  appeal,  jurisdiction  under  Ord,  LIX.  r,  8  to 
order  that  the  witnesses  examined  in  the  court 
below  should  be  examined  on  the  hearing  of  tho 
appeal;  but  care  ought  to  be  taken  to  prevent 
fresh  evidence  being  given,  so  that  such  appeal 
should  not  become  practically  a  new  trial.  T-ts 
Crescent;  Great  Northern  Sleavithip  FWnTig  Ctt. 
V.  Tiie  Cretcent  iOwnerii),  62  L.  J.,  P.  63 ;  1  B. 
613  ;  68  L.  T.  556  ;  41  W.  R.  533  ;  7  Asp.  M.  C. 
297— C.  A. 

In  an  admiralty  appeal  from  a  county  court, 
where  there  are  no  shorthand  writer's  notes  of 
the  evidence,  and  no  notes  taken  by  the  juilge 
ut  the  county  court  available  for  the  purpose 
of  appeal,  the  high  court  (admiralty  division) 
will  order  the  appeal  to  be  heard  on  Tir&  voce 
evidence.  Vo^fidencej  TkeSman  Mizabetk, 
40  L.  T.  201. 

Fresk  Bridenoe-^pplicationfor.]- An  appli- 
cation to  allow  fresh  evidence  to  be  adduced  at 
the  hearing  of  an  admiralty  appeal  from  an 
inferior  court  may  be  made  to  a  single  judge  of 
the  admiralty  division.  The  JCcliuge,  14  p.  D, 
71  ;  6  Asp.  M.  C.  409  ;  CO  L.  T.  899. 


e.  Order  on  AppeaL 

Honsnit.] — ^Where  judgment  has  been  given 
for  the  plaintifl,  the  court  has  power  to  oider  a 
nonsuit  to  be  entered.  Fuller  v.  Cleccleu,  17 
Jur.  736.  " 
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Fow«r  of  High  Court  to  entor  Jndgmont.] — In 

an  appeal  from  a  county  court  iu  an  action  for 
(lam^es,  the  court  has  power  to  give  jodgment 
for  the  plaintiff  for  the  sum  daimed,  if  satisfied, 

upon  the  whole  of  the  evidence  before  the  county 
court  judge,  that  judgment  ought  to  be  so 
entered,  although  judgment  had  been  given  by 
the  county  court  judge  for  the  defendant.  Sing 
T.  Oxford  Co-operative  Society,  61  L.  T.  94. 

The  plaintifi,  who  held  a  mortgage  for  4,600Z. 
upon  lands  belonging  to  one  P.,  agreed  to  make 
him  a  further  advance  of  400Z.  upon  having  an 
additional  piece  of  land,  which  F.  had  subse- 
quently acquired,  added  to  the  former  security. 
The  defendant,  who  acted  as  the  plaintifFs 
solicitor  in  the  transaction,  omitted  to  ascertain 
(as  the  fact  was)  that  a  third  person  had  an 

anltable  charge  to  the  extent  of  461.  upon  thL<! 
ditional  piece  of  land ;  in  consequence  of 
which  the  plaintiff,  upon  the  sale  of  the  property, 
was  unable  to  convey  without  paying  the  4W. : 
— Held,  that  this  was  negligence  for  which  the 
defendant  was  liable  ;  and  that,  in  the  absence  of 
evidence  to  reduce  t^e  amount,  the  462.  so  paid 
was  the  proper  measure  of  damages. — Upon 
appeal  by  motion  under  the  County  Courts  Act, 
1875  (38  &  39  Vict,  c  60),  s.  6,  the  court  has 

fiower  to  order  judgment  to  be  entered — the 
ormcr  provision  in  that  resjMJct  (13  &  14  Vict, 
e.  61,  s.  14)  not  being  repealed  or  varied  by  s.  6 
of  38  &;  39  Vict.  c.  60,  which  only  gives  an 
additional  mode  of  procedure.  WhitrtHan  v. 
Haickint,  4  C.  P.  D.  13  ;  39  L.  T.  629 ;  27  W.  R. 
262. 

In  a  case  of  an  appeal  from  a  county  court, 
when  the  county  court  judge  refused  to  go  into 
the  evidence  and  dismissed  the  plaint  on  other 
gronnds,  the  court  of  chancery,  after  hearing 
the  appeal,  decided  that  the  county  court  judge 
was  wrong  in  diemissing  the  plaint  on  the 
groundson  which  he  did  so,  went  into  the  evidence 
and  decided  the  case,  reversing  the  decision  of 
the  county  court  judge  without  referring  the 
case  back  to  him  on  the  evidence,  and  made 
the  defendant  pay  the  costs  on  both  occasions. 
South  T.  TvrU,  L.  B.  16  Eq.  183 ;  31  W.  R. 
721. 

Fowsr  of  High  Court  to  Msess  Damages.] — 

Where  a  county  court  jndge  has  nonsuited  a 
plaintiff  and  the  high  court  holds  that  such  non- 
suit was  wrong,  the  high  court  has  power  to  fix 
a  nominal  sura  for  damages  which  the  county 
court  judge  should  bftve  fixed.  Churchward  v. 
Jeihimm,  64  J.  F.  326. 

Decision  nuty  Iw  npheld  on  dlffltrent  Grounds.] 

—A  judgment  of  the  county  court  may  on  ap- 
peal be  upheld  on  other  grounds  than  those  on 
which  the  county  court  judge  proceeded,  if  they 
appear  and  are  admitted  on  his  notes.  Chapman 
T.  Knight,  49  L.  J.,  C.  P.  425  ;  6  0.  P.  D.  808  ; 
42  L.  T.  638  ;  28  W.  B.  919. 

Whol*  Osse  to  Iw  Doeided.]— The  court  of 
appeal  is  to  pronounce  judgment  on  the  whole 
case,  and  is  not  confined  to  answering  the 
questions  formally  submitted  for  its  decision. 
Staneliffe  t.  ClarU,  21  L.  J.,  Ex.  129 ;  16  Jar. 

43a 

£  Ooata. 

Time  tixt  AppUoatian.] — An  application  for 
costs  of  an  apf«al  from  a  county  court  will  not 
he  entertained  unless  made  at  the  time  the 
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appeal  is  disposed  of.    9.  N.  Ry^  t.  Taylor, 
L.  J.,  0.  P.  210 ;  L.  B.  1  C.  P.  430 ;  12  Jur 
(H.&)  600. 

General  Enle.] — On  appeal  from  a  county 
court  the  court  has  jurisdiction  to  allow  a  suc- 
cessful appellant  the  costs  of  the  appeal  as  well 
as  those  of  the  suit  in  the  county  court,  and  as  a 

Eneial  rule,  will  do  so.   A»hby  v.  Sedgwiah,  42 
J.,  Ch.  356  ;  L.  B.  16  Eq.  245  ;  28  L.  T.  186  ;: 
21  W.  B,  466. 

"Where  an  appeal  is  brought  from  a  county 
court,  the  court  will  exercise  its  discretion  as  ta 
awarding  costs  to  the  successful  rarty.  Mountney 
V.  Collier,  2  El.  &  Bl.  100 ;  22  L.  J.,  Q.  B.  126^ 
n.  ;  17  Jur.  603  ;  1  W.  B.  179. 

It  is  a  universal  and  an  inflexible  rule  of  prac- 
tice to  give  the  successful  party  on  an  appeal) 
from  a  county  court  the  costs  of  the  appeaL 
lAedeman  v.  SchKlts,  14  C.  B.  38  ;  2  C.  L.  R.  87  ? 
18  -Jur.  44  n.  S.  P.,  Oibbon  v.  Gibbon,  13  C.  B. 
205  ;  22  L.  J.,  C.  P.  135  n. ;  17  Jur.  416. 

The  rule  laid  down  that  the  successful  partjr 
ought  to  have  his  costs  of  appeal,  is  not  in- 
fiexible,  and  may  be  relaxed  in  cases  of  vexation. 
Outhwaite  v.  JIudton,  7  Ex.  380  ;  21  L.  J.,  Bx. 
151  ;  16  Jur.  430. 

Where  an  appeal  is  brought  from  a  county 
court,  the  court  of  Common  Pleas,  on  reversing- 
the  judgment  and  granting  a  new  trial,  holtls 
that  it  has  power  to  reverse  the  judgment  as  to 
the  costs  of  the  first  trial  below.  Gage  v. 
OilliM,  36  L.  J.,  C.  P.  144  ;  L.  R.  2  C.  P.  381 ; 
15  W.  R.  568. 

XJyton  an  appeal  from  a  decision  of  the- 
sheriffs'  court,  London,  or  from  a  county  courts 
on  the  ground  of  misdirection,  the  successful 
party,  whether  appellant  or  respondent,  is  en- 
titled to  his  costs,  unless  there  are  some 
special  or  exceptional  circumstances  which  take 
the  case  out  of  this  general  rule.  Sehmd^r 
v.  Ward,  13  C.  B.  (n.h.)  410  ;  32  L.  J.,  C.  P. 
150  ;  9  Jur.  (n.s.)  10r>6  ;  7  L.  T.  825  ;  11  W.  R. 
427.  S.  P.,  Foster  v.  Siaith,  18  C.  B.  161  ;  4  W. 
B.  495. 

Where  a  new  trial  Is  ordered  on  the  ground  of 
misdirection,  the  court  will  not  give  costs  to  the 
appellant.  Ore  v.  Laneathire  and  Yorkshire 
liy.,  6  H.  &  N.  211 ;  30  L.  J.,  Kx.  11 ;  6  Jur. 
(N.8.)  1118 ;  3  L.  T.  328  ;  9  W.  B.  103. 

  Interpleader.] — In  an  interpleader  pro- 
ceeding OQ  the  application  of  the  sheriff,  the 
claimant,  if  snccessful,  is  entitled  to  recover  a» 
costs  from  the  exccntlon  oieditor  the  sheriff's 
oharges  subsequent  to  the  interpleader  order. 
The  incidence  of  such  charges  is  a  matter  of  law 
and  a  proper  subject  of  appeal  from  a  county 
court  to  the  High  Court  under  the  County  Court* 
Act.  1850  (13  &.  14  Vict.  c.  61),  s.  14.  Goodmam 
T.  BUii€,  19  Q.  B.  D.  77  ;  67  L.  T.  494. 

Ho  Costs  wlLsre  Lesre  Onatod  witltoat  Jnrti. 

diction.] — ^Wfaen  an  appeal  from  a  county  court 
is  sti-uck  out  on  the  ground  that  the  order  giving 
leave  to  appeal  has  been  granted  by  a  judge  at 
chambers  without  jurisdiction,  the  court  of  appeai 
has  no  power  to  grant  costs  to  the  party  who 
appears  to  show  cause  against  it.  Brotott  v. 
Shaw,  1  Ex.  D.  426. 

Qusre,  as  to  the  jurisdiction  ot  the  court  as  to 
costs  where  an  appeal  is  struck  out  without  argu- 
ment for  want  of  jurisdiction.  Frater  T.  i\dher- 
giU,  14  C.  B.  295  ;  23  L.  J.,  C.  P.  63. 
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ITote  by  Jadge— Coat  of  Shorthand  ITotes.] 

—-On  an  appeal  from  a  county  court  when  the 
judge  has  taken  no  note  the  court  will  allow  as 
c(»t8  of  the  appeal  the  casts  of  a  transcript  of 
the  material  parts  of  shorthand  writer's  notes  of 
the  evidence  and  of  the  Bumming-up  of  the 
■ConntT  court  jodgc.  Barber  v.  Surf,  63  L.  J., 
<i.  B.  700 ;  [1894]  2  Q.  B.  437 ;  10  B.  397 ;  71 
li.  T.  295  ;  42  W.  R.  572. 

The  charge  for  a  copy  of  a  shorthand  writer's 
notes  of  the  proceedings  in  a  county  court  may  be 
allowed  as  part  of  the  coeits  of  an  appeal.  Saxoyer, 
EsB  parte;  Sowden,  In  re,  46  L.  J.,  Bk.  66  ; 
1  Ch.  D.  698  ;  S8  !<.  T.  759  ;  21  W.  R.  376. 

Gonnty  Court  Soale,  except  as  to  Froosedii^ 
in  High  Court.] — On  au  appeal  to  a  superior 
court  fHon  the  decision  of  a  connty  court,  the 
master  is  hound  by  the  scale  of  costs  issued  by 
the  county  court  judges,  except  as  to  proceedings 
in  the  superior  court ;  e.  g,,  the  master  is  bound 
ty  such  scale  as  to  the  costs  of  preparing  the 
case  on  appeal  and  delivering  copies  thereof. 
IlorstfaXl  V.  Swan  Batik  and  Brichworht  Co.,  17 
W.  R.  119. 

Faying  out  Bsourity.] — ^Whcrc  the  appellant 
has  paid  money  into  the  court  as  security  for  the 
costs  of  the  appeal,  and  the  court  of  appeal 
decides  in  &iToar  of  the  iqipellant,  the  court,  in 
addition  to  allowing  the  costs  o£  appeal,  will 
•order  the  money  to  be  paid  out  to  him.  ££Uy  t. 
Webtter,  16  Jur.  838. 

In^Mtiiw  Condition  as  to  payment  of  Costs  by 
.App^uitJ — ^The  court,  in  jpving  a  railway 
•company  leave  to  appeal,  declined  to  impose  on 
them  the  condition  of  paying  the  costs  in  any 
■event,  a  practice  of  wmch  the  court  expressed 
their  disapprovaL  AMhendtny.L.B.^  8.C.By., 
■42  L.  T.  686. 

g.  Appeal  to  Ooort  of  Appeal. 

An  appeal  will  lie,  under  s.  19of  the  Judicature 
Act,  1873,  from  a  judgment  of  a  divisional  court 
refusing  to  order  a  county  court  judge  to  settle 
and  sign  a  case  on  appeal  under  the  county  courts 
acts  and  rules.  Clarke  v.  Roche,  36  L.  T.  727 
— C.A.  S.  P.,  OiMAT.J^*r»wr,47L.J.,Ex.  639; 
3  Ex.  D.  303  ;  38  L.  T.  595  ;  26  W.  R.  673— C.  A. 

The  Appellate  Jurisdiction  Act,  1876,  s.  20,  does 
not  take  away  the  power  of  appeal  to  the  court 
of  app^  if  leave  be  given  as  requiretl  bv  s.  45  of 
Judicature  Act,  1873.  Cnuh  v.  Tarner,'i.7  L.  J., 
£x.  639  ;  3  Ex.  B.  803  ;  38  L.  T.  695  ;  26  W.  R. 
«73— C.  A. 

From  Sefosal  of  Divisional  Ooort  to  grant 
leave.] — ^The  court  of  appeal  has  no  jurisdiction 
to  bear  an  appeal  under  19  of  the  Judicature 
Act,  1873,  against  the  refusal  of  a  divisional 
court,  under  b.  45,  to  grant  leave  to  appeal  from 
their  decision  on  a  judgment  of  a  county  court. 
JSay  V.  Briggh  58  h.  J.,  Q.  B.  182  ;  22  Q.  B.  D. 
S43 ;  60  L.  T.  775  ;  37  W.  R.  291—0.  A. 

The  Judicature  Act,  1894,  by  s.  1,  8ub«.  6, 
^ves  a  right  of  appeal  from  a  refusal  of  a  divi- 
sional court  to  give  leave  to  appeal  from  the 
decision  of  that  court  on  an  appeal  from  a  county 
court,  the  decision  in  Kay  v.  Br  'iggs  (22  Q.  B.  D. 
843)  not  being  applicable  to  the  terms  of  that 
sub-B. ;  but  such  leave  will  only  be  given  by  the 
-court  of  appeal  in  cases  where  it  seems  to  be 
■clear  that  injustice  will  otherwise  be  done. 
Sawkim  v.  Q.  W.  Sy„  14  a  360-^3.  A. 


Action  remitted  for  Trial  to  County  Court 
under  30  ft  81  Vict.  o.  143,  8.  10.]— Where  u 
cause  has  been  remitted  for  trial  before  a  county 
court  under  s.  10  of  the  County  Courts  Act,  1867 
(30  &  31  Vict.  c.  142),  it  becomes  a  county  court 
cause,  and  the  determination  of  a  divisional 
court,  on  appeal  from  the  decision  of  the  county 
court  judge,  is  within  s.  45  of  the  Judicature  Act, 
1873,  and  therefore  final,  unless  special  leave  to 
appeal  be  given.  Bowlet  v.  Drake,  61  L.  J.,  Q.  B. 
66  ;  8  Q.  B.  D.  325  ;  45  L.  T.  676  ;  80  W.  B.  333 
— C.  A. 

19  ft  80  Viot.  0. 108,  ■.  90.]— Where  an  action 

brought  in  the  superior  court  was,  after  issue 
joined,  remitted  for  trial  to  a  county  court  under 
1 9  &  20  Vict.  c.  108, 8. 26,  the  action  stiU  remained 
in  the  superior  cmut,  and  an  appeal  to  the  court 
of  appeal  lav  without  special  leave  from  the 
refusal  of  a  divisional  court  to  grant  a  new  trial. 
Ba  bbage  V.  OnUburii,  62  L.  J.,  Q.  B.  60  ;  46  L.  T. 
515— C.  A. 

To  Court  of  Appeal  in  Admiralty  Hatter.] — 

See  Shippino. 

O.  ORDER  TO  JDDGE  OR  OFFICER  TO 
DO  HIS  DUTY. 

1.  In  what  Cases. 

Qnalifled  Befosal.]— The  court  will  not  grant 
an  order,  under  19  &  20  Vict.  c.  108,  s.  43,  to 
compel  a  county  court  judge  to  do  his  duly,  un- 
less it  appears  that  he  has  absolutely  refused  to 
act  in  some  matter  wherein  he  ought  to  have 
acted.   Irting  v.  Atkew,  20  L.  T.  684. 

A  mere  qualified  or  temporary  refusal,  as  by 
su^estiog  an  adjournment,  with  a  view  to  an 
arrangement,  is  no  ground  for  issuing  such  an 
order,  which,  being  of  tiie  same  nature  as  a 
mandamus,  is  to  be  governed  by  similar  rules. 
lb. 

Finding  of  no  Jorisdietion  on  Faots.]— A  writ 
of  mandamus  will  not  issue  to  the  judge  of  an 
inferior  court  unless  he  has  refused  to  exercise 
the  duty  which  the  writ  seeks  to  compel  him  to 
perform.  Where,  therefore,  on  the  hearing  of  a 
plaint  in  a  county  court,  the  judge,  having  heard 
the  evidence  as  to  the  jurisdiction,  decided  that 
the  cause  of  action  did  not  arise  within  bis  juriS' 
diction,  and  non-suited  the  pIointifE : — Held,  that 
he  had  heard  tiie  cause,  and  that  a  Writ  of  man- 
damns  would  not  issue  to  compel  him  to  bear  it, 
his  decision  being  finaL  Xemot  v.  Bailey,  4 
W.  R.  608. 

Where  a  judge  has  entered  upon  the  hearing  of 
a  plaint,  and,  from  the  evidence  adduced  before 
him,  has  decided  that  he  has  no  jurisdiction  to 
adjudicate  between  the  parties,  a  mandamus 
would  not  lie  commanding  him  to  hear  and 
determine  it,  even  although  he  might  be  wrong 
in  point  of  law.  MUner,  In  re,  16  Jur. 
1037. 

Holdii^  of  no  Jutiidiotion  in  law.]— Contra, 
if,  in  a  case  in  which  he  has  jurisdiction 
he  refuses  to  hear  it,  upon  the  misti^en  notion 
that  he  has  no  jurisdiction  to  do  so  in  respect  of 
some  preliminary  matter.  lb. 

Indirect  Appeal.]— The  court  will  not  grant  a 
role  to  compel  a  judge  to  do  his  duty  when  he 
has  acted  under  a  ^^ticular  fmpreauon  as  to  a 


Digitized  by 


987    COUNTY  COURT— Order  to  Judge  or  OJicer  to  do  Ms  Duty.  988 


point  of  Inw  in  a  case  inToIviag  a  small  amount, 
and  the  effect  of  granting  a  rule  would  be  to  give 
the  party  moving  &n  indirect  appeal  when  the 
statute  has  forbfaden  a  direct  one.  Broum  t. 
Taylm;  18  L.  T.  657. 

Where  a  judge  in  fact  took  a  note  o£  the  evi- 
dence, but  was  not  required  to  make  a  note  of 
any  question  of  law,  or  of  the  evidence  in  relation 
to  it,  after  an  appeal  by  motion  had  been  rejected 
i.pon  that  ground,  a  rule  calling  on  the  county 
court  judge  to  state  and  sign  a  special  case,  under 
IS  &  14  Vict.  c.  CI,  B.  15,  was  refused.  Rhodety. 
Liverpool  Com  mereia  I  Inxestvient  Cu,  4  C.  P.  D.  425. 

To  Hear  WitneBsea.] — To  enable  the  court  to 
interfere  under  ly  &  20  Vict.  c.  108,  s.  48,  the 
county  court  j.udge  must  have  refused  to  exercise 
the  jurisdiction  vested  in  him  ;  bat  where  upon 
his  refusal  to  hear  certain  witncssses  tendered  by 
the  plaintiff,  the  plaintiff  elected  to  be  non- 
suited:— Held,  that  the  court  had  no  power  to 
command  him  to  hear  them,  as  the  nonsuit, 
whilst  it  stood,  left  the  j  udge  no  case  upon  which 
he  could  act.  SMetcve  v.  Patoit,  S  L.  T.  268  ; 
see  also  Kerthav)  v.  CbanUer,  26  L.  T.  474,  ante, 
C0L945. 

To  AoTi0w  Taxation.] — A  superior  court  has 
no  power  under  19  &  20  Vict.  c.  108,  s.  43,  to 
direct  a  county  court  judge  to  order  a  review  of 
taxation  o£  costs.  Ciiftm  v.  Furleyt  7  H.  4  N. 
783  ;  81  L.  J.,  Ex.  170 ;  10  W.  B.  368. 

To  Bemove  Petition  from  File.  ]~ An  insolvent 
filed  his  petition  in  a  county  court,  and  obtained 
an  order  for  protection  from  process  until  the  day 
appointed  for  his  first  examination.  On  that  day 
his  attorney  applied  to  the  county  court  judge 
for  leave  to  wiuuiraw  the  petition,  on  the  CKmnd 
that  the  date  on  which  it  was  presented  did  not 
appear  upon  it.  The  application  was  opposed  by 
Bcveral  creditors,  and  the  county  court  judge  re- 
fused it,  and  adjourned  the  examination  of  the 
insolvent  sine  die : — Held,  that  as  the  judge  had 
adjudicated  upon  the  matter,  the  court  had  no 
power,  under  19  &  20  Vict,  c  108,  s.  43,  to  order 
him  to  remove  the  petition  from  the  file,  or  dia- 
miss  it,  or  name  a  day  for  the  hearing.  Curbeity 
In,  re,  4  H.  &  N.  452  ;  28  L.  J.,  Ex.  234. 

To  Sign  Note  or  to  Hear  Case.] — A  request  to 
a  county  court  judge,  at  the  commencement  of 
the  trial,  and  before  any  specific  question  of  law 
has  been  raised,  that  he  should  take  a  note  of  the 
evidence,  as  it  was  an  important  case  and  might 
go  to  the  superior  court,  is  not  a  suffioicnt  request 
within  the  meaning  of  s.  6  of  the  County  Courts 
Act,  1875  (38  &.  Sy  Vict.  c.  CO)  ;  and  therefore  a 
note  which  the  judge  afterwanls  took,  and  which 
he  stated  was  an  ii^omplete  one,  and  not  such  as 
he  would  have  taken  if  he  had  been  requested  to 
take  a  note  of  any  specific  question  of  law  and  of 
the  evidence  in  relation  thereto,  is  not  a  note 
taken  under  that  section  which  the  court  will 
order  him  to  sign.  Morgan  v.  Reea  or  Reiat,  50 
L.  J.,  Q.  B.  491 ;  6  Q.  B.  D.  BOS  ;  44  L.  T.  133  ; 
29  W.  B.  S45— 0.  A. 

In  an  action  for  negligence,  the  judge  of  a 
county  cooit  found  for  ue  plaintiff,  but  in  giving 
judgment  stated  that  he  could  readily  imagine 
that  the  evidence  given  as  to  the  neghgenoe  of  a 
third  person  was  true,  and  that,  except  for  the 
conduct  oE  the  third  person,  the  accident  would 
not  have  oocnrred.  In  these  drcmustances  a 
rule  nisi,  obtained  by  the  defendant,  calling  on 


the  judge  to  state  the  fact  in  the  case  for  appeal, 
or  to  set  out  the  evidence  of  suchother  negligence, 
was  made  absolute  Harriaon  v.  WlUiaau,  & 
W.  B.  655. 

In  an  administration  suit  in  a  county  court, 
the  judge  decreed  a  sale,  to  be  carried  out  by  the 
plaintiff,  of  a  deceased  testator's  property,  and  de- 
clared that  one  of  the  defendants  was  not  a 
trustee  under  the  will.  The  defendants  wished 
to  appeal,  and  a  case  was  duly  settled  under  the 
county  courts  Acta  and  orders.  After  some 
months'  delay  the  judge  fixed  a  day  for  the  case 
to  be  presented  to  him  for  signature,  but  the  de- 
fendants did  not  receive  notice  of  this  until  too 
late  to  present  the  case  on  that  day.  On  the 
case  being  presented  for  signature  a  short  time 
afterwards,  the  judge  declin^  to  sign  it : — Held, 
that  the  defendants  were  entitled  to  an  order 
directing  the  judge  to  sign  the  case.  Clark  t. 
Roclie,  36  L.  T.  727. 

To  order  Cause  to  be  re-entered.]— The  High 
Court  of  Justice  has  no  iX)wer  to  order  a  county 
court  judge  to  re-enter  a  cause  in  his  list. 
Morgan  v.  Reet,  60  L.  J.,  M.  C.  27  ;  29  W.  B. 
SIS. 

To  vary  Order  as  to  Costs.]— The  authority 
given  by  19  &  20  Vict.  c.  108,  s.  43,  and  21  k  22 
Vict.  c.  74,  B.  4,  to  the  superior  courts  to  grant  a 
rule  calltug upon  the  judgesandofficersof  county 
courts  to  show  cause  why  they  should  not  do 
acts  relating  to  their  respective  offices,  does  not 
confer  any  jurisdiction  to  interfere  with  an  order 
of  the  judge  of  a  county  court  as  to  c(»ts. 
Churchward  v.  CoUman.  S6  L.  J.,  Q.  B.  67: 
L.  B.  2  Q.  B.  18. 

To  Begistrar  to  Issue  Simunons  under  Bills  of 
Exchange  Act,  1855.]  — The  Begistrar  of  a 
county  court  declined  to  issue  a  summons  under 
the  Bills  of  Exchange  Act,  1835,  and  the  plaintiff 
applied  to  the  High  Court,  under  s.  131  of  the 
County  Courts  Act,  1888,  for  an  order  calling 
upon  him  to  show  cause  why  such  act  should  not 
be  done  : — Held,  that  this  was  the  proper  coui'se 
to  adopt,  and  that  an  application  to  the  county 
court  judge  would  have  been  futile,  since,  having 
no  cause  before  him,  he  had  no  jurisdiction  over 
the  registrar.  R^.  t.  Smtkampton  County 
Court  Regi^rar,  61  L.  J.,  Q.  B.  706. 

S.  FXAOTIOE. 

Party — SoUdtor  denied  right  of  audience.]— 

Query,  whether  a  solicitor,  when  his  right  of 
audience  has  been  denied  to  him,  is  "a  party" 
within  the  meaning  of  s.  43  of  the  County  Courts 
Act,  1856  (19  t  20  Vict.  c.  108),  and  is  therefore 
entitled  to  apply  to  the  superior  court  for  a  rule 
to  compel  the  county  court  judge  to  give  him 
audience.  Reg.  v.  €lreemoieh  Cwmtg  Ontrt 
R^Utrar,  ante,  ool.  944. 

 Judge  of  City  of  London  Court.] — By  the 

operation  of  30  &  31  Vict.  c.  142,  ss.  34,  35,  the 
city  of  London  court  is  made  a  county  court  for 
all  purposes,  and  all  the  county  court  acts  apply 
to  it ;  and  consequently,  the  proper  mode  of  pro- 
ceeding against  the  judge  of  the  London  court  is 
by  rule  under  19  &  20  Vict.  c.  108,  s.  43  ;  and  the 

{iroviso  in  s.  35,  reserving  all  rights  and  privi- 
eges  of  the  judge,  haa  no  apphcatiou  to  the 
case.  Sladm  t.  JMormoe,  48  L.  J.,  Q.  B.  133  ; 
L.  B.  9  Q.  a  874 ;  SO  L.  T.  S78 ;  »  W.  B.  618. 
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To  whom  Application  should  be  mode.] — An 

application,  under  21  &  22  Vict.  c.  74,  s,  4,  foran 
owler  directing  a  couDty  court  judge  toaignacise 
on  appeal,  ehoald  be  made  to  the  superior  court, 
and  not  to  a  single  jud;^  thereof.  Clarke  v. 
RoeJie,  35  L.  T.  705  ;  25  W.  K.  309. 

Irrognlarity  in  Application.] — Judgment  hav- 
ing been  given  in  a  county  court,  the  plaintiff 
proposed  to  appeal.  Id  consequence  of  delays  in 
settling  it,  the  case  agreed  to  by  both  parties  was 
not  presented  to  the  judge  for  his  signature  till 
nearly  six  months  after  the  day  when  judgment 
was  given.  Xo  security  for  costs  of  the  appeal  had 
been  given.  The  joclgc  refused  to  sign  the  case. 
Thereupon  a  summons  was  issued  by  a  judge 
at  chambers  in  pursuance  of  the  19  d£  20  Vict, 
c.  108,  B.  43,  to  compel  him  to  do  h>;  but  no 
affidavit  of  the  facts  was  sworn  till  two  days 
after  the  summons  issued.  On  the  hearing 
of  the  summons  the  county  court  judge  did  not 
attend,  and  an  order  was  made  that  he  should 
sign  the  case.  The  order  having  been  served 
upon  him  and  disobeyol : — Held,  first,  that 
assuming  that  the  sammons  ought  not  to  have 
issued,  except  on  an  affidavit,  the  want  of  such 
affidavit  was  an  irregularity  only.  Farbier  v. 
Sturmy,  S  H.  &  N.  621 ;  27  L.  J.,  Ex.  463  ;  4  Jnr., 
(N.9.)  yOG  ;  6  W.  B.  625. 

Hdd,  secondly,  that  after  the  order  hod  been 
served  and  disobeyed,  and  the  rule  for  an  attach- 
ment obtained,  it  was  too  late  for  the  county 
oottrt  judge  to  object  that  the  case  was  incor- 
rectly stated,  or  that  the  summons  had  issued 
improperly,  lb. 

Held,  thirdly,  that  the  order  that  the  county 
court  judge  should  sign  the  case  was  rightly 
made.  lb. 

DeUy  in  AppUoatlon.]— A  judge  of  a  county 
court  directed  a  jury  that  the  plaintiff  was 
entitled  to  a  verdict,  but  only  for  nominal 
damages  ;  they,  however,  returned  a  verdict  for 
10^.  ;  the  judge  then  directed  it  to  be  entered  for 
1*.  More  than  a  year  afterwards  the  court  was 
moved  for  a  rule  calling  upon  the  judge  to  enter 
a  verdict  puisnant  to  the  finding  <^  the  jury  : — 
Held,  that  Uie  application  was  too  late.  Oobe  v. 
Jams,  7  Jur.  (HJ.)  MS ;  4  L.  T.  306 ;  9  W.  B. 
618. 

Appeal  to  Court  of  Appeal.]— An  appeal  will 
lie,  under  s.  19  of  the  Judicature  Act  1878,  from 
a  judgment  of  a  divirional  court  refusing  to  order 
a  county  court  judge  to  settle  and  sign  a  case  on 
appeal  under  the  county  courts  acts  and  rules. 
Clarke  v.  Roche,  36  L.  T.  727. 

The  right  to  appeal  from  an  order  of  a 
divisional  court,  discbarging  a  rule  for  an  order 
on  a  county  court  judge  to  hear  an  action,  is  not 
taken  away  because  s.  44  of  19  &  20  Vict.  c.  108, 
which  substitutes  such  rule  for  a  mandamus  to 
the  county  court  judge,  enacts  that,  where  any 
superior  court  shall  have  refused  such  rule,  no 
other  superior  court  shall  grant  it.  Morgan  v. 
Beet,  6  Q.  B.  D.  508— C.  A. 

H.  FBOHIBITION. 

I.  IH  WHAT  Cases. 

Xmpreper  Beeeption  of  EvldflnDe.]— The  court 
will  not  issue  a  prohibition  to  a  county  court,  on 
the  grooBd  that  the  judge  has  received  imprtqier 
evidence  in  «  came  before  him.  Sitiifordt  In  n, 


12  Jur.  361.  S.  P.,  Wlnsor  v.  Danford,  12  Q.  B. 
C03 ;  18  L.  J.,  Q.  B.  14  ;  12  Jur.  629. 

Ustake  In  Lav  or  Foot  in  Kattar  within 
Jurisdiction.] — The  court  will  not  issue  a  pro- 
hibition to  a  county  court  where,  having  juris- 
diction, the  judge  has  wrongly  decided  a  point  of 
law.  Rayner,  Ex  pa)-te,  5  C.  B.  162  ;  6  D.  jc  L. 
342;  17  L.  J.,  C.  P.  IG  ;  II  Jur.  1018. 

Prohibition  will  not  lie  to  a  county  court,  how- 
ever erroneous  its  decision,  where  there  is  juris- 
diction. JVttrrii  V.  Carriagtou,  16  C.  B.  (N.S.) 
3»6. 

l^e  court  vrill  not  grant  a  writ  of  prohibition 
to  restrain  a  judge  from  proceeding  in  a  plaint 
where  evidence  respecting  title  to  land  is  given, 
unless  such  question  of  title  is  material  to  the 
decision  of  the  case.  Mo)-toh  v.  Orand  Junction 
Qinal  Co.,  6  W.  It.  ..43. 

The  court  refused  a  prohibition  to  restrain  the 
judge  from  proceeding  in  a  plaint  before  him, 
where  the  plaint  on  the  face  of  it  stated  a  matter 
within  his  jurisdiction,  and  the  facts  were  con- 
testotl  on  which  the  question  of  jurisdiction 
arose,  which  the  judge  was  at  liberty  to  inquire 
into,  and  his  decision  on  the  merits  being 
founded  on  the  very  point  on  which  the  question 
of  jurisdiction  arose.  Joieph  v.  Henry,  1  L., 
M.  &  P.  388  ;  19  L.  J.,  Q.  B.  369 ;  15  Jur. 
104. 

A  defendant  was  sued  in  a  county  court  in  the 
double  capacity  of  executor  of  A.  and  adminis* 
trotor  of  B.  On  the  trial  he  objected  that  the 
plainti&  ought  to  elect  in  which  capacity  they 
proceeded  against  him.  and  further,  that  th^ 
was  no  evidence  that  the  attorney  who  appeared 
in  support  of  the  claim  had  been  duly  authorised 
by  the  plaintiffs,  who  were  the  guardians  of  the 
poor  of  a  parish,  to  bring  the  action,  under  5  &  G 
Vict.  c.  57,  8.  17.  The  judge  overruled  both 
objections,  and  gave  judgment  against  the  defen- 
dant generally  : — Held,  assuming  the  decision  to 
be  correct,  that,  as  the  judge  acted  within  his 
jurisdiction,  such  objections  afforded  no  ground 
for  a  prohibition.  Lixdea  and  Muiuter  Union 
V.  Southgate,  10  Ei.  201  ;  23  L.  J.,  Ex.  SIG. 

A  judge  of  a  county  court,  notwithstanding  an 
admission  the  plaintiff  that  a  plea  of  judg- 
ment recovered  in  another  court .  for  the  same- 
debt  was  true,  gave  judgment  for  the  plaintiffL 
The  court  refused  to  grant  a  rule  nisi  for  a  pro- 
hibition, the  question  decided  being  within  the- 
jurisdiction  of  the  judge.  Itayner,  Ex  parte,  5- 
C.  B.  1G2  ;  6  D.  &  L.  342 ;  17  L.  J.,  C.  f .  16  ;  II 
Jur.  1018. 

 New  Trial  for  allied  Kiseonduet  of 

Jury.] — Prohibition  will  not  lie  where  a  county 
court  judge  has  granted  s  new  trial  on  the- 
groimd  of  the  misconduct  of  the  jury,  although, 
there  was  no  evidence  to  warrant  mm inso  doing, 
if  the  subject  of  the  action  and  the  apphcation. 
for  a  new  trial  were  within  his  competence  and 
jurisdiction-  Mozon  v.  London  Tramways  Co. 
or  Jieg.  r.  Oreentoich  County  Court  Jiuuje,  60 
L.  T.  248  ;  37  W.  B.  132— 0.  A.  Affirming  67 
L.  J.,  Q.  B.  416. 

 Erroneous  Conatmction.  ol  Btatnte.] — Ini 

1843,  B.,  being  a  trader  owing  debts  amounting 
in  the  whole  to  less  than  300^.,  obtained  an  order 
for  protection  under  5  it  6-  Vict  c.  IIG.  The- 
debte  specified  in  the  schecble  to  his  petitioa 
exceeded  2001.,  and  remained  unpaid  in.  1851, 
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when,  having  incurred  fresh  debts,  cxcectling 
2t)u;.,  he  petitioned  the  county  court  for  protec- 
tion. The  judge  decided  that  the  debts  incurred 
at  the  time  of  the  order  for  protection  in  1843 
were  not  to  be  taken  into  account,  and  therefore 
B.  was  entitled  to  protection  as  a  trader  owing 
debts  amonnting  in  the  whole  to  less  than  300/., 
within  5  A:  6  Vict.  c.  116,  b,  1 :— Held,  that  the 
■construction  of  the  statute  in  this  respect  was  a 
matter  within  the  jorisdiction  of  the  county 
court  judge,  and  therefore,  if  erroneous,  a  pro- 
hibition could  not  issue.  Soweit,  In  re,  15  Jur. 
1196. 

Hatter  Outside  Jurisdiction.]— Where  the 
parties  to  a  phiint  appeared  before  the  judge, 
and  consented  to  a  reference,  without  objecting 
to  the  want  of  jurisdiction,  but  one  of  them, 
■during  the  progress  of  the  reference,  objected  to 
the  jurisdiction  of  the  arbitrators,  on  the  ground 
that  title  to  land  came  in  question,  and  the 
arbitrators  proceeded  with  the  reference  :— Held, 
that  he  was  nevertheless  entitled  to  a  prohibi- 
tion.  Knowles  v.  Ifolden,  24  L.  J.,  Ex.  223. 

A  party  who  objects  that  thecounty  court  has 
no  jurisdiction  to  determine  a  plaint,  does  not 
acquiesce  in  the  jurisdiction  of  that  court,  or 
waive  his  right  to  a  writ  of  prohibition  by  obtain- 
ing from  the  judge  the  statement  of  a  case  for 
the  opinion  of  a  superior  court.  Jackson  v. 
Jieavmont,  11  Bx.  300  ;  24  L.  J„  Ex.  301  ;  3 
W.  K.  521. 

A  total  want  of  jurisdiction  cannot  be  cured 
ty  the  assent  of  the  parties.  Jones  v.  Owen, 
6  D.  &  L.  669  ;  18  L.  J.,  Q.  B.  8  ;  13  Jur.  261. 

 Bflbot  of  18  A  14  "net.  0.  61.]— The 

13  *;  14  Vict,  c  61,  s.  14,  giving  a  right 
of  appeal,  or  s.  16,  disallowing  a  writ  of 
certiorari  to  remove  judgments  or  oixlers,  does 
not  take  away  the  writ  of  prohibition  in  cases 
where  the  county  court  is  acting  without  juris- 
<iiction.  Pears  v.  Wilson,  2  L.  M.  &  P.  515 ; 
20  L.  J.,  Ex.  381  ;  13  Jur.  932. 

Where  an  objection  is  taken  to  the  jurisdiction 
■of  the  judge  of  a  county  court  he  ought  to  enter 
at  on  the  proceedings,  in  order  that  a  superior 
court  may  see  if  there  is  ground  for  a  prohibi- 
tion, lb. 

Since  10  &  20  '^ct.  o.  108,  s.  42.]— Under  the 
19  &  20  Vict.  c.  108,  8.  42,  the  doctrine  that  pro- 
hibition as  to  cases  in  county  courts  is  taken 
away  from  the  superior  courts,  must  depend  upon 
the  question  whether  the  prohibition  should  go 
or  not.  Lavsford,  v.  PaHrtdge,  1  H.  4:  N.  6^1  ; 
■26  L.  J.,  Ex.  147  ;  8  Jar.  (H-S-)  371 ;  6  W.  B. 
2&5. 

Scflne  tibat  Statute.]— A  writ  of  prohibition 
to  restrain  a  judge  of  a  county  court  from  further 
proceeding,  in  a  matter  over  which  he  had  no 
jurisdiction,  was  a  writ  as  of  right.  Jackson  v. 
Beaumont,  11  Ex.  800  ;  24  L.  J.,  Ex.  801; 
.6  W.  R.  621. 

Where  a  writ  of  prohibition  was  lesued  out  of 
the  Petty  Bag  Office  of  the  Court  of  Chancery,  in 
vacation,  upon  an  ex  parte  affidavit,  without 
leave  of  the  court  or  judge,  and  disclosed  no  suf- 
■ficient  ground  of  prohibition  on  the  face  of  it, 
the  court  set  it  mIcU  on  motion  under  the  12  *; 
IS  Vict.  109,  8.  39.  Still  v.  Booth,  1  L.  M.  & 
P.  440. 

A  writ  of  prohlWtion  issued  out  of  the  Court 
<d  Chancery  u  a  proceeding  within  the  meamng 


of  12  &  13  Vict.  c.  109,  s.  39,  and  a  motion  to  set 
such  writ  aside  may  be  mode  in  either  of  the 
superior  courts  at  Westminster.  Baddeley,  lare, 
4  Bx.  504  ;  7  D.  Jk  L.  210  ;  19  L.  J.,  Ex.  44. 

It  is  no  answer  to  such  motion  that  the  attor- 
ney of  the  applicant  has  not  entered  his  name 
and  address  in  a  book  at  the  I'etty  Bag  Office, 
pursuant  to  12  &  23  Vict.  c.  109,  S.  44.  lb. 

^Jeetment— Value  of  Premisss.]— At  the  trial 
of  an  ejectment,  the  jud)a:e,  after  hearing  contra- 
dictory evidence  as  to  the  annual  value  of  the 
premises,  decided  that  it  did  not  exceed  20/.,  and 
gave  judgment  for  the  defendant : — Held,  that 
the  court  would  not  grant  a  prohibition  to 
re.strain  the  county  court  from  proceeding  with 
the  cause  upon  affidavits,  suggesting  that  the 
decision  of  the  judge  was  against  the  weight  of 
evi<lence.   Milner,  In  re,  16  Jur.  1037. 

False  Imprisonment — Danu^M  far  Xalioions 

FroseoutioD.] — On  a  plaint  in  a  county  court  for 
false  imprisomcnt,  the  evidence  was  that  the 
defendant  directed  the  police  to  arrest  the 
plaintiff  on  a  charge  of  felony,  which  the  police 
accordingly  did.  The  charge  was  unfounded  in 
fact ;  the  judge  of  the  county  court,  in  his  judg- 
ment, used  expressions  indicating  that  he  gave 
damages  in  respect  of  the  unfounded  charge  of 
felony : — Held,  that  the  cause  of  action  alleged 
in  the  plaint  being  one  over  which  the  judge  had 
jurisdiction,  and  the  evidence  having  proved  it, 
prohibition  would  not  lie,  even  on  the  assumption 
that  the  judge,  in  estimating  the  damages,  erro- 
neously took  into  consideration  matters,  the 
subject  df  an  action  for  malicious  prosccntimi, 
and  therefore  not  within  his  jurisdiction.  Chiter* 
V.  Savage^  6  EL  &:  BL  697  ;  25  It.  J.,  Q.  B.  85  ; 
2  Jur.  Ck.8.)  137  ;  4  W.  B.  117, 

Lois  of  Time— Xalioiou  Prosecution.]— A 

plaintifiE  sought  to  recover  "  17/.  12*.  6d.,  being 
for  moneys  paid  for  loss  of  time  and  attendance 
before  magistrates  upon  a  complaint  and  infor- 
mation of  W.  on  behalf  of  the  defendants." 
The  plaintiff  having  been  summoned  before  the 
magistrates  for  riding  in  a  railway  carriage  with- 
out having  paid  his  fare,  the  stmunons  was  dis- 
missed with  costs,  and  the  action  was  brought  to 
recover  the  expenses  occasioned  by  such  snm- 
mons : — Held,  that  tiie  plaint  was  in  Substance  a 
plaint  for  a  malicious  prosecution,  and  that  an 
order  for  a  prohibition  was  properly  made.  Hunt 
V.  North  ma-ffordahire  By.,  2  H.  &  451 ;  5 
W.  K.  731. 

EzcOBlire  Exeontion.] — It  is  no  ground  ior  a 

?rohibition  to  a  county  court,  that  under  process 
rom  that  court  to  levy  a  sum  within  its  juris- 
diction, the  officer  has  seired  property  to  a 
greater  amount.  Summert,  Ex  parte,  2  C.  L.  B. 
1284 ;  18  Jot.  622 ;  S  W.  B.  477. 

Oommitting  Diwdw^ed  Debtor.] — ^After  re- 
covery of  a  judgment  for  a  debt  against  a  de- 
fendant in  a  county  court,  he  petitioned  for  and 
obtain^  his  discharge  under  the  Insolvent 
Debtors  Act,  and  inserted  the  debt  in  the 
schedule.  On  a  judgment  summons  he  pleaded 
his  discharge  ;  but  the  judge,  notwithstandii^, 
made  an  order  for  payment  of  the  debt  by  instal- 
ments, and  afterwards,  on  default,  for  his  com- 
mittal to  prison  : — Held,  that  although  the  de- 
fendant, wno  had  been  imprisoned,  might  be  en- 
titled to  his  discharge,  it  was  at  most  an  error 
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in  the  exercise  of  his  powers  on  the  part  of  the 
jadge.  and  not  an  excess  of  juriadietion,  and  that 
therefore  prohibition  would  not  lie.  Still  v. 
Jiootk,  1  L.  M.  &  P.  440  ;  19  L.  J.,  Q.  B.  621  ; 
15  Jur.  577. 

IrregaUr  Service  of  Sammoni.]  —  In  an 

nction  of  ejectment  properly  brought  in  the 
county  conrt,  the  summons  must  be  delivered  to 
the  bailiff  forty  clear  days  at  least  before  the 
retom  day  under  Ord.  Vlll.  r.  7  of  the  County 
Coart  Bales,  1875,  and  the  judge  of  the  county 
court  has  no  power  to  waive  this  condition  even 
where,  though  the  bailiff  haa  not  received  the 
summons  forty  days,  he  has  yet  ser^-ed  it  on  the 
defendant  thirty-five  days  before  the  return  day 
AS  required  by  the  latter  part  of  the  same  rule. 
If  under  such  circumstances  the  judge  proceeds 
to  hear  the  case,  the  defendant  not  conscntinj:. 
the  high  court,  on  appeal  by  the  defendant,  will 
set  aside  the  judgment.  Semble,  such  a  case  is 
mot  matter  of  prohibition.  Sarkfir  v.  Palmer, 
HI  L.  J.,  Q.  B.  110;  8  Q.  B.  D.  9;  45  L.T.  480  ; 
30  W.  B.  59. 

luninff  Fresli  Sammoni.] — An  application  for 
a  plaint  was  oorrectly  made,  and  the  plaint  itself 
was  correctly  entered  aj^ainst  the  defendant,  as 
executor  of  F.  W.  Taylor,  but  the  summons  de- 
scribed him  as  executor  of  W.  Thompson.  At 
the  hearing,  the  judge,  upon  it  being  represented 
to  him  that  the  statute  of  limitations  would  in- 
tervene to  bar  the  claim,  directed  a  fresh  sum- 
mons to  issue,  bearing  the  same  date  and  number 
SIS  the  first : — Held,  tliat  the  court  would  not 
interfere  with  the  course  taken  by  the  judge. 
J-\}iiter  Y.  Temple,  B  D.  &  L.  66S  ;  17  L.  J.,  Q.  B. 
230  :  12  Jnr.  654. 

Amending  Parttotilari.] — A  prohibition  issued 
to  a  county  court  judge,  where  he,  of  his  ovrn 
authority,  and  without  ilie  consent  of  the  phiiu- 
tiff,  amended  the  particulars,  with  a  view,  by 
leducing  the  pliuntiiTs  demand  below  "id/.,  tu 
give  the  countv  court  jurisdiction.  Hill  v. 
Swijt^  10  Ex.  72'ti  ;  »  C.  L.  B.  724  ;  24  L.  J.,  Ex. 
137 ;  1  Jnr.  (ir.s.)  167  ;  3  W.  R.  171. 

Irregular  Execution.] — The  Court  of  Queen's 
Bench  will  not  grant  a  writ  of  prohibition  to 
the  judge  of  a  county  court  to  restrain  him  from 
executing  a  fi.  fa.  which  has  issued  irn^gularly  on 
the  goods  of  a  defendant  under  an  order  of  the 
county  court.  The  remedy  is  to  apply  to  the 
court  itself  out  of  which  the  execution  issued  to 
stay  proceedings.  Sermau  v.  Skeldry,  2  W.  B. 
455. 

2.  Fbactice. 

By  whom  issued — Jndge  of  Admiralty  Divi- 
sion.]— A  judge  of  the  A<Lnlralty  Division  being 
n  juago  of  the  High  Court  has  jurisdiction  to 
grant  n  writ  of  prohibition.  The  Itecepta, 
Gordon  v.  Francis,  62  L.  J.,  P.  118  ;  [m^]  P. 
255;  1  TL.GU;  69  L.T.2u2;  41  W.B.661;  7 
Asp.  M.  C.  359. 

 Judge  in  Cbambera.  J — An  application  for 

a  writ  of  prohibition  to  a  county  court  may  be 
made  to  a  judge  sitting  at  chambers,  notwith- 
standing  OnL  LIX.  r.  8a,  of  the  llules  of  the 
Supreme  Court,  December.  1888,  which  provides 
that  "  every  application  for  a  prohibition  to  a 
county  county  ....  shall  be  brought  by  notice 
of  motion."   £in{f  v.  Charing  Cross  Bank,  59 
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L.  J.,  Q.  B.  24 ;  24  Q.  B.  D.  27  ;  63  L.  T.  42 ;  S8 

W,  B,  287. 

Time  of  Issue — ^After  Judgment.] — A  prohibi- 
tion may  issue  after  judgment  in  a  county  court 
for  an  excess  of  jurisiliction  not  appearing  on  the 
face  of  the  proceedings  there.  Jilartden  V. 
W'ardle,  3  El.  &  Bl.  G'J-» ;  2  C.  L.  R.  1707 ;  23 
L.  J.,  Q.  B.  2(>3 ;  18  Jur.  578  ;  2  W.  R.  455. 

If  the  question  of  title  to  an  office  is  not  raised 
on  the  hearing  of  a  plaint,  but  the  party  is  taken 
to  be  duly  appointed,  the  court  will  not  after- 
wards grant  a  writ  of  prohibition.  iStetmtm  v. 
Stickle,l'&  Jur.  1103. 

~  After  Execution.] — After  execution  has 
been  awardcil  in  a  county  court,  and  the  defen- 
dant's poods  have  been  taken,  but  not  sold,  a 
prohibition  will  go  to  restrain  that  court  from 
proceeding  further,  if  it  appears  upon  affidavit, 
though  not  on  the  face  of  the  proceedings,  that 
title  to  corporeal  hereditaments  came  in  question 
in  the  cause,  so  that  the  judge  had  no  jurisdic- 
tion. Martdvn  v.  Wardle,  3  EL  Jc  Bl.  695 ;  2 
C.  L.  R.  1707  ;  23  L.  J.,  Q.  B.  263  ;  18  Jur.  678  i 
2  W.  B.  455. 

Where  a  warrant  of  possession  was  executed  on 
the  6th  June,  and  a  nue  nisi  was  obtained  for  a 
writ  of  prohibition  on  the  5th,  which  was  served 
on  the  judge  of  the  county  court,  upwardsof  200 
miles  from  ljon<ioii,  on  the  7th  : — Held,  that  the 
nppUcfint  was  not  too  late.  The  court  made  the 
rule  absolute  for  a  writ  of  prohibition,  inserting 
a  clause  for  restitution.  Jone*  v.  Owen,  S  D.  dc 
L.  6C9 ;  18  L.  J.,  Q.  B.  8  ;  13  Jur.  261. 

A  plaint  having  been  brought  in  a  county 
court,  at  the  hearing,  on  the  11th  of  September, 
1  Hl)2,  the  defendants  excepted  to  the  jurisdiction, 
on  the  ground  that  the  matter  was  a  dispute 
between  members  of  a  friendly  society,  wMch, 
by  the  rules  of  the  society,  was  to  be  settled  by 
a  committee  of  the  socie^,  and  that  the  county 
court  had  therefore  no  jurisdiction  by  reason  of 
18  &  19  Viet.  c.  G8,  s.  40.  The  judge  overruled 
the  objection,  and  gave  a  verdict  for  the 
plaintiff.  Between  the  20th  and  24th  of 
iieptember  notices  were  served  on  the  plaintiff 
and  his  attorney,  and  on  the  jodge  and  r^^txar 
of  the  court,  of  the  defendant's  intention  to 
apply  for  a  prohibition.  On  the  8th  of  October 
the  defendants  were  served  with  an  order  from 
tlie  court  to  pay  debt  and  costs ;  and  on  the 
10th  of  October  one  of  them  paid  the  amount  to 
the  registrar,  to  avoid  an  execution.  On  the 
same  day  a  summons  was  taken  out  on  behalf 
of  the  defendants,  calling  on  the  plaintiff  and 
the  judge  to  show  cause  why  a  prohibition 
should  not  issue.  This  summons  was  served  on 
the  13th  of  October,  being  returnable  on  the 
I4th,  when  it  was  adjourned  to  the  24th  ;  on  the 
16th  of  October  the  money  was  paid  out  of  court 
by  the  registrar  to  the  plaintiffs  attorn^.  The 
matter  having  been  referred  to  the  court  on  the 
24th  of  October : — Held,  that  the  application 
had  been  delayed  too  long,  and  that  on  that 
ground  a  prohibition  ought  not  to  issue.  Dmtton 
V.  Marshall,  1  H.  i  C.  654  ;  32  L.  J.,  Ex.  89  ;  9 
Jur.  (N.S.)  337  ;  7  L.  T.  689  ;  11  W.  R.  268. 

Judgment  having  been  given  in  a  county  court 
for  the  plaintiff,  execution  issned,  and  a  levy  was 
made  on  the  defendant's  goods  ;  but,  before  the 
sale  a  writ  of  prohibition  was  moved  for: — Held, 
that  the  defendant  was  not  too  late.  Eimpton 
V.  Willey,  1  L.  M.  &  P.  280 ;  19  L.  J.,  C.  P.  269 ; 
1 14  Jur.  762. 
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  Interpleader.] — Where  a  connty  court 

jadge  decides  that  the  particular  of  a  claim  in 
an  interpleader  are  not  suflScient  under  the 
connly  conrt  rnlee,  and  refusea  on  that  ground  to 
hear  the  claimant,  a  prohibition  lies  to  stay  the 
further  proceedings  under  the  execution,  if  the 
particulfu^  ought  to  have  been  held  sufficient. 
Mardy  v.  Walker,  McFee,  Ex  parte,  9  Ex.  261  ; 
2  C.  L.  B.  278  ;  23  L.  J.,  Ex.  67. 

After  Honsnit  with  Gosti  to  Defendant.] — 

Where  a  (X>unty  court  judge  has  taken  time  to 
consider  as  to  nonsuiting  a  plaintiff,  on  the 
groond  of  want  of  jurisdiction,  by  reason  of  the 
title  to  land  coming  in  question,  and  a  prohibi- 
tion issued  before  he  liad  decided,  and  he  then 
nonsuited  the  plaintiff,  and  awarded  costs  of 
nonsuit  to  the  defendant,  the  role  for  a  writ  of 
prohibition  was  made  absolate.  Lawford  t. 
Partridge,  1  H.  &  K.  621  ;  26  L.  J.,  Ex.  147  ;  'A 
Jnr.  (K.8.)  271  ;  6  W.  B.  295. 

Form  of  Sole — Statement  of  Oronnds.] — It  is 

not  necessary  that  the  grounds  for  issuing  a 
prohibition  should  appear  in  the  rule  or  order  for 
a  prohibition.  Etertfeld  v.  Ifewman,  4  C.  B. 
(H.B.)  418  ;  6  W.  B.  445. 

Service  of  Bole.] — Where  a  rule  for  a  prohibi- 
tion to  a  county  court  was  directed  to  be  served 
on  the  plaintiff  and  on  tlie  judge,  service  on  the 
judge  and  the  attorney  of  the  plaintiff  in  the 
county  court  is  insufficient.  Money  v.  Burton, 
S  Jnr.  (H.S.)  1108. 

Appeal  to  Court  «t  Appeil.]— An  ^peal  lies 
from  the  decision  of  the  divisional  conrt  on  an 

application  for  a  prohibition  to  a  connty  court ; 
for  B.  42  of  19  &  20  Vict.  c.  108  relates  to  pro- 
cedure only,  and  does  not  enact  that  the  judg- 
ment of  the  divisional  court  shall  be  final. 
Barton  v.  'JHtchmarsh,  49  L.  J.,  Ex.  573  ;  49  L.  T. 
610  ;  28  W.  R.  821— C.  A. 

An  appeal  lies  vrithont  leave  from  the  decision 
of  a  Divisional  Court  upon  an  application  for  a 
prohibition  to  a  county  court.  Lister  v.  Wood, 
23  Q.  B.  D.  229  ;  37  W.  B.  738  j  63  J.  P.  773— 
C.  A. 

An  appeal  lies  to  the  Coort  of  Appeal  from  the 
refusal  of  the  High  Court  to  grant  a  writ  of 
prohibition  to  a  connty  court.  Sect.  132  of  the 
County  Courts  Act,  1888,  only  applies  to  pro- 
ceedings in  the  high  court,  and  prevents  Tepeatc<l 
applications  for  writs  of  prohibition  being  made 
to  more  than  one  divisional  court  or  one  judge. 
TKeRecepta,  Gordon  v.  Franeit,  62  L.  J.,  P.  118  ; 
[1893]  I'.  25.-» ;  1  R.  644  ;  69  L.  T.  262  ;  41  W.  R. 
S61 ;  42  W.  B.  73  ;  7  Asp.  M.  C.  359— C.  A. 

J.B. 
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2.  Particular  Cktet. 

a.  Liverpool  Court  of  Passage,  1008. 

h.  Palatine  Court  of  Lancaster,  1010. 

e.  Stannaries  Court,  1014. 

d.  Other  Coorts,  1015. 
8.  Officer*.  SeePosUG  Ofpioeb. 

E.  County  Court.— ^se  Counnr  Couet. 

P.  Uatob's  Coubt.— ^Matob's  Cocbt. 

G.  Admibaltt.— SHippi^a. 

H.  BAKKBCFTOT^ BASKRUFtCT. 

I.  DlVOKCE,— 5ce  HrSBASD  AND  WiFE. 

J.  Ecclesiastical.  —  Se«  Ecclesiastical 
Law. 

K.  Op  Appeal.— &e  Appeal. 

L.  JUEISDICTION  OVEB  FOBBIGKEBS,  ETC.- 
IZTTEBNATIONAL  LAW. 

A.  GENERAL  PRINCIPLES  AS  TO. 

Power  of  Crown  to  EaUhliBh.]— Though  the- 
crown  by  its  prerogative  may  establish  courts  to 
proceed  acconling  to  common  law,  yet  the  crovn* 
cannot  create  any  new  court  to  administer  any 
other  law.  Aatat  iBUhop),  In  re,  3  Moore,  P.  C- 
(N.B.)  115;  12  Jut.  (na)  36S;  12  L.  T.  188  i 
1SW.K.649. 

Ast  oommitted  in  Foreign  Oonntry.]— In  order 
that  an  action  may  lie  tetween  parties  in  thi» 
country  in  respect  of  an  act  committed  in  a 
foreign  country,  the  act  must  be  one  which  lE 
committed  in  this  country  would  be  actionable, 
and  one  which  is  not  innocent  according  to  the 
law  of  the  country  where  it  was  committed  ;  but. 
it  is  not  necessary  that  it  should  be  the  subject 
of  civQ  proceedings  in  that  country.  The  rule; 
laid  down  in  Pkillipt  v.  Dure  (40  L.  j.,  Q.  B.  28  ; 
L.  R.  6  Q.  B.  1)  and  Tiie  M.  Moxham  (46  L.  J.  P. 
17 ;  1  P.  D.  107)  applied.  Machado  v.  Fontea^ 
66  L.  J.,  Q.  B.  542  ;  [1897]  2  Q.  R  231 ;  76  L.t! 
588  ;  46  W.  B.  565—0.  A. 

Foreign  Land— Action  for  Tteipaes  to.]— An 

action  for  damages  for  trespass  to  laud  situated 
in  a  foreign  country,  founded  on  a  disputed  claim 
of  title  to  such  land,  cannot  be  tried  in  the  courts- 
of  this  country.  British  Sovtk  A/rira  Co.  v. 
Compankia  de  Mofamhiqve,  63  L.  J.,  O.  B  70  - 
[1893]  A.  0.  602  ;  6  B.  1 ;  69  L.  T,  604— H.  lI 
(E.) 

Jnrlidietlon — AoqnioeoenM  or  Consent  doe« 
not  giTO.]- A  total  vrant  of  jurisdiction  cannot 
be  cured  by  the  assent  of  the  parties.  Jones  t. 
Oicen,  5  D.  &  L.  669  ;  18  L.  J.,  Q.  B.  8  ;  13  Jur. 
261.  S.  P.,  Foster  v.  UsAerwood,  47  L.  J  Ex 
30 ;  3  Ex.  D.  3 ;  37  L.  T.  389  ;  26  W.  R.  94  ■ 
Buse  V.  Poper,  41  L.  T.  457;  WcUetlev  v. 
Withers,  4  El.  &  Bl.  769  ;  3  C.  L.  B.  1187 ;  2* 
L.  J.,  Q.  B.  134  ;  1  Jnr.  (N.8.)  706. 

The  court  has  no  power  to  allow  service  of  a 
writ  of  summons  out  of  the  jurisdiction  upon  a 
person  domiciled  in  Scotland  or  Ireland,  even 
though  the  parties  have  agreed  that  the  court 
shall  have  jurisdiction  to  do  so.  British  Wagon 
Co.  V.  Gray,  65  L.  J.,  Q.  B.  76  ;  [1896]  1  Q.  B. 
35  ;  73  L.  T.  498 ;  44  W.  B.  11»-^.  A. 

No  consent  can  give  the  court  jurisdiction  if  a 
condition  which  goes  to  the  jurisdiction  is  not 
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fulfiUcd.  Reg.  t.  Euob  JJ.,  64  L.  J.,  M.  C.  39  ; 
[1895]  1  Q.  B.  38  ;  14  R.  90  ;  71  L.  T.  832 ;  43 
W.  KISS;  59  J.  P.  68— C.  A. 

AVhcre  by  consent  of  both  parties  the  venue 
was  laid  in  L. : — Held,  that  no  objection  could 
afterwards  be  taken  to  the  venae,  notwithstand- 
ing it  oaght,  under  an  act  of  parliament,  to  have 
been  laid  in  8,  FuTnival  v.  Stringer,  I  Bing. 
(K.c.)  68  ;  4  M.  j:  Sc.  578  ;  5  L.  J.,  C.  P.  344. 

Acqniescence  or  consent  does  not  give  to  a 
conrt  a  jurisdiction  of  which  the  court  is  not 
possessed.  JBischpffiheim,  Ex  parte,  Aylmer,  In 
re,  57  L.  J.,  Q.  B.  168  ;  20  Q.  B.  D.  262  ;  36  W.  R. 
231.  S.  P.,  Reg.  v.  Shropshire  CouiUy  Court 
Judge,  57  L.  J.,  Q.  B.  143  ;  20  Q.  B.  D.  248  ;  58 
L.  T.  86 ;  36  W.  B.  476.  Beedy  v.  Adlum,  19 
W.  B.  135. 

 Waiver  by  taking  Step.]— When  plaintiff 

and  defendant  both  resided  out  of  the  county 
palatine  of  Lancaster,  and  the  cauae  of  action 
arose  also  wholly  outside  the  county,  and  a  writ 
of  summons  issued  uut  of  the  court  of  common 
pleas  at  Lancaster,  was  sent  to  the  defendant's 
attorney  in  Staffordshire,  who  gave  an  under- 
taking to  appear,  and  af  terwanls  did  appear ; — 
Held,  that  the  service  could  not  be  set  aside,  as 
any  irregularity  had  been  waived  bv  the  appear- 
ance. OulUm  V.  Radcliffe,  43  L.  J.,  C.  P.  87 ; 
L.  R.  9  C.  P.  189 ;  30  L.  T.  22  ;  22  W.  R.  372. 

On  a  bill  for  satisfaction  of  an  annuity  payable 
out  of  rents,  and  of  a  sum  secured  by  bond  and 
mortgimre,  the  defendant  having  by  his  answer 
set  up  equitable  circumstances  as  a  defence,  and 
examined  witnesses  in  support  of  it : — Held,  that 
it  was  too  late  to  set  up  an  objection  to  the  juris- 
diction, on  the  (n^nind  that  the  plaintiffs  remedy 
was  at  law.  Williami  y.  Brown,  C.  P.  Coop.  360. 

Filing  a  cross  bill  prevents  any  objection  to 
the  jurisdiction.  Burgeaa  v.  WheatOy  1  Eden, 
190;  1  W.  BL  121. 

If,  in  an  ecclesiastical  conrt,  a  party  is  cited  as 
resident  within  the  jurisdiction,  and  appears  and 
pleads  without  objection,  he  cannot  afterwards 
put  that  fact  in  issue ;  and  in  such  case,  an  inter- 
vener is  not  at  liberty  to  raise  an  objection  to 
the  jurisdiction  on  that  ground.  Chtelu^er  v. 
Donegal,  6  Madd.  375. 

No  appearance  or  answer  will  give  a  jurisdic- 
tion to  a  limited  court.  Ojvea  v.  Rutheiforth,  1 
Yes.  sen.  471;  Penn  t.  Baltimore,  1  Tea.  sen.  446. 

bilterent  Jurisdiotion  as  to  Costs.]— Where  an 

Act  of  Parliament  gives  jurisdiction  to  a  conrt  to 
determine  questions,  but  the  act  is  silent  as  to 
costs,  the  court  has  inherent  jurisdiction  to  order 
a  person  who  wrongly  puts  it  in  motion  to  pay 
the  costs  of  bis  application.  Pringle  v.  Secretary 
of  State  for  India,  58  L.  J.,  Ch.  815  ;  40  Ch.  I>. 
288 ;  60  L.  T.  79&—G.  A. 


a  ASSIZES. 

Olntiit.]— A  oiroiiit  Is  continuous  from  its 
commencement  to  its  termination.  Oa^ordihire 
(Sheriff\  In  re,  2  Gar.  &  K,  200.  8.  P.,  AMon., 
Salk.  8. 

Tims  during  which  Aesiiei  ContinQe.] — ^Al- 
though, by  contemplation  of  law,  the  whole  time 
during  which  assizes  continue  at  one  place  is 
ccmsidiBred  for  some  purposes  as  one  legal  day, 
yet  the  particular  day  on  which  a  convictirai 
actually  took  place  may  be  proved  when  neces- 


sary. }Vhitaker  v.  WUieij,  12  C.  B.  44  :  21  L.  J., 
C.  P.  n&;  16  Jur.  411. 

Therefore,  where  aconvicted  felon  made  abon& 
fide  assignment  of  goods  after  tho  comjafssion 
day  of  the  assizes,  but  b^ore  the  day  on  which 
he  was  actually  convicted  : — Held,  that  the  as- 
signee could  prove  the  actual  day  of  the  convic- 
tion, although  the  record  mentioned  only  tiio 
commission  day,  and  that  the  assignment  was 
valid.  lb. 

Commissions  of  Oyer  and  Temiiiier.]— In  com- 
missions of  oyer  and  terminer,  while  the  whole 
body  of  the  justices  named  in  the  commission 
constitutes  the  court  of  oyer  and  terminer,  each 
judge,  sitting  under  it  represents  the  court ;  so 
that  whatever  takes  place  before  a  single  judge  is 
considered  as  done  constructively  before  the  Tniolft 
court.  Leverton  v.  Reg.,  10  B,  k  S.  404 ;  88 
L.  J.,  M.  C.  97 ;  L.  B.  4  Q.  B.  394  ;  20  L. 
486  ;  18W.  B.  261. 

Jurisdiction  of  Judges.]— A  judge  of  assize  has. 
authority  to  order  the  court,  or  any  part  of  it,  to 
be  cleared  if  quiet  is  not  preserved  in  it,  and  the 
sheriff  is  bound  to  execute  his  orders  and  to  pre- 
serve quiet ;  and  if,  instead  of  that,  he  incites- 
his  officers  to  disobey  sucli  orders,  he  is  guilty  of 
a  high  contempt  of  court.  A  placard  issued  by 
him,  and  poateii  on  the  outside  of  the  wall  of  the 
court  while  the  judge  was  sitting : — Held,  such  a 
contempt.  Surrey  iSkeriff\  In  re,  2  F.  is  F, 
236. 

Quarter  Sessions— How  they  are  aflboted  by.] 
— The  authority  of  courts  of  quarter  sessions, 
whether  for  a  county  or  a  bOTOugh,  is  not  in  law 
either  determined  or  suspended  by  the  coming  of 
the  judges  into  the  county  under  their  commis- 
sion of  assize,  oyer  and  terminer,  and  general 
gaol  delivery ;  although,  generally  speaking,  it 
would  be  inconvenient  and  improper  that  courts 
of  quarter  sessions  for  counties  should  be  held 
concurrently  with  the  assizes  for  the  same  coun- 
ties. Smm  V.  Reg.,  13  Q.  B.  738  ;  18  L.  J.. 
M.  C.  207. 

Warrant  of  Commitment  for  Contempt  by.] — 

A  court  of  assize  being  a  superior  court,  a  war- 
rant of  commitment  for  contempt  need  not  set- 
out  the  particulars  of  the  contempt.  Femnndez, 
Ex  parte,  6  H.  &  N.  717 ;  7  Jur.  (N.e.)  629  ;  4 
L.  T.  296  ;  9  W.  R.  539.  S.  P.,  10  0.  B,  (N.B.)  8; 
30  L.  J.,  C.  P.  321 ;  7  Jur,  fN.8.)  571  :  4  L.  T. 
324  ;  9  W.  R.  832. 

Clerk  olj — Though  the  clerk  of  assize  and 
clerk  of  arnugns  act  as  officers  of,  and  are  sub- 
ject to,  the  control  of  the  court,  and  their  names 
are  inserted  in  the  commissions  of  oyer  and  ter- 
mhier,  the  court  stated  that  there  never  was  an- 
instance  of  their  acting  under  the  commission, 
and  that  they  had  no  authority  to  decide  on  any 
question.  JUilward  v.  Tltatcher,  2  Term  Rep.  83. 

 Feei  of.]— By  19  Geo.  3,  c.  74,  s.  30,  the 

clerk  of  assize  on  each  circuit  was  entitlei  to- 
receive  a  certain  fee  for  every  person  convicted 
of  a  transportable  offence  (except  petty  larceny), 
and  sentenced  to  transportation,  hard  labour  or 
confinement  in  the  house  of  correction,  and  for 
pmons  capitally  convicted,  who  afterwards  re- 
ceived the  king's  pardon  on  condition  of  being 
transported  or  imprisoned,  Fleettoood  v.  Finch. 
2  H.  Bl  220. 
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 Liability  ot] — If  a  clerk  ot  udse  draws 

an  indictment  with  unnecessary  prolixity,  he 
may  be  ordered  to  pay  the  extra  expense.  Sex 
V.  Bury,  1  Leach,  0.  0.  201.  S.  P.,  Sea  t.  May, 
1  Doug.  193. 

C.  CHANCERY  JURISDICTION. 

Prineiples  Oorendng.] — The  jurisdiction  of 
the  court  of  chancery  cannot  be  taken  away 
unless  by  express  words.  Hijme  v.  Byrne,  FL 
&  K.  436.  Affirmed  2  Dr.  &  War.  71 ;  1  Con.  & 
L.  189  ;  4  Jr.  £q.  B.  621. 

The  jnrisdictioQ  of  the  cooit  c&  chancery  can 
only  be  taken  away  by  express  words  or  words 
creating  a  necessary  implication  to  that  effect. 
Att.-Gen.  V.  Dublin  Corporatum,  1  BU.  (N-S.) 
812. 

The  jurisdiction  of  the  court  of  chancery  is  not 
onsted  by  a  limited  statntoi?  jurisdiction  con- 
ferred upon  another  court,  and  is  properly  in- 
voked where  the  purposes  for  which  the  limited 
jurisdiction  is  conferred  are  at  an  end,  or  where 
the  limited  jurisdiction  is  not  equal  to  the  com- 
prehension of  the  matter  in  dispute  or  can  only 
be  exercised  on  terms  destructive  of  the  right 
-claimed.  ^Thwev.  iZtmrt/o.^  De  O.  J.  &  S.  189; 
84  L.  J.,  Ch.  91 ;  10  Jur.  (N.8.)  llBl ;  11  L.  T. 
899  ;  IS  W.  E.  147. 

The  Court  of  session  has  no  power  to  alter, 
vary,  or  discharge  any  order  of  the  court  of 
chancery  made  under  the  jurisdiction  of  the 
great  seaX,  which  is  as  much  the  great  seal  of 
Scotland  as  of  England.  Side  (^Marqui*)  v. 
^art,  2  QiS.  582.  Affirmed  on  appeal,  4  Macq. 
H.  L.  49  ;  9  H.  L.  Cos.  440  ;  7  Jur.  (n.s.)  1129  ; 
4  L.  T.  182  ;  9  W.  R.  722. 

BiU  may  be  brought  to  foreclose  lands  in  mort- 
gage out  of  jurisdiction  of  court,  if  persons  be  in 
the  jurisdiction.   Anon.,  1  Solk.  404. 

The  court  has  no  jurisdiction  to  restrain  a 
trespass  which  docs  not  amount  to  waste. 
Tumerv.  Rtngwood  Highway  Board,  1 8  W.  R.  424. 

The  court  of  chancery  has  no  jurisdiction 
to  direct  the  restoration  of  the  interior  of  a 
church  to  its  former  condition,  from  which  it 
has  been  altered.  Cardinall  v.  Molyneva;,  i 
Dea.F.&J.117;  7  Jar.(K.S.)  864;  4  L.  T.  605. 

No  equity  can  be  fonnded  on  an  allegation 
that  a  court,  legally  constituted,  is  not  properly 
competent  to  decide  questions  within  its  jurisdic- 
tion, and  where  the  lo^'ishiture  have  given  juris- 
diction to  a  court  provided  by  the  act,  and  has 
made  its  decision  final ;  if  any  inconvenience 
arises  from  the  legal  exercise  of  the  jurisdiction, 
the  legislature  alone  can  supply  a  remedy. 
Bartisley  Canal  Co.  v.  Ticibell,  7  Bcav,  19 ;  13 
L.  J.,  Ch.  434. 

The  object  of  the  control  which  this  court  has 
over  the  ecclesiastical  courts,  by  means  of  the 
writ  of  habeas  corpus,  ia  to  keep  those  courts 
within  the  jurisdiction  which  the  law  has 
assigned  to  them,  and  not  to  correct  any  error 
into  which  they  may  faU  in  the  exercise  of  it ; 
and,  therefore,  objections  taken  to  a  significavit, 
upon  the  ground  that  it  did  not  sufficiently  show 
that  the  defendant  had  been  regularly  cited,  and 
upon  the  further  ground  that  the  Ecclesiastical 
Conrt  was  not,  according  to  its  own  practice, 
authorised  to  proceed  to  judgment  upon  the  merits 
against  a  party  who  had  never  appeared,  were 
overruled.  Baines,  In  re,  Cr.  ic  Ph.  31  ;  10  L,  J., 
Ch.  108  J  4  Jur.  1194.  And  see  S.  C.  at  law,  5 
Jur.  337. 

Before  the  court  of  chancery  will  interfere  to 


correct  a  judgment  !n  a  customary  court,  it  must 
be  shown,  first,  that  there  is  no  remedy  else- 
where ;  and,  secondly,  that  an  error  has  been 
committed  against  conscience.  SemUe,  that  the 
jurisdiction  is  to  direct  the  court  below  to 
review  its  decision.  PlunluHt  t.  BvrlingUm 
{LorSy,  1  Jur.  375. 

The  Stat.  6  &  7  Will  4,  c.  115,  gives  to  persons 
dissatisfied  with  anything  that  has  been  done 
under  its  provisions  an  appeal  to  the  quarter 
sessions.  This  would  not  deprive  a  party 
aggrieved  of  his  right  to  apply  for  the  inter- 
ference of  a  court  of  equity,  if  he  was  in  other 
respects  entitled  to  that  interference.  Beaufort 
{Buhe)  V.  JVeeld,  12  CI.  &  F.  248  ;  9  Jur.  813. 

The  court  of  chancery  will  not  entertain  a 
suit  to  enforce  the  making  or  repairing  railway 
accommodation  works,  unless  recourse  has  been 
had  in  the  first  instance  to  justices,  where  by 
act  of  parliament  they  have  jurisdiction  in  the 
matter.  Hood  v.  Nortk-Eattem  By.,  40  L.  J., 
Ch.  17  ;  L.  S.  11  Eq.  116  ;  23  L.  T.  433  ;  19 
W.  R.  266. 

A  court  of  equity  will  not  interfere  in  every 
breach  of  contract,  nor  althongh  a  party  may  bo 
entitled  to  large  damages.  Exceptions  in  cases 
of  specific  perfonoanee,  or  Irreparable  damage 
Weale  v.  Wctt  Middleteee  Watenoorit,  1  Jac.  ft 
Walk.  370  ;  21  R.  R.  183. 

Equity  will  not,  under  pretence  of  a  trust,  or 
any  of  its  own  notions,  suffer  a  fwirty  to  evade 
a  beneficial  law.  Att.-Oen.  v.  Sinaley,  1  Eq. 
Abr.  131. 

The  conrt  will  not  Int^fere  on  behalf  of  a 
plaintiff,  who  claims  relief,  not  through  direct 
equities  of  his  own,  but  indirectly  through  the 
equities  of  other  parties,  on  which  equities  those 
parties  themselves  do  not  insist.  BobiTtt  v, 
^ffwn,  SL.  J.  (0.3.)  Ch.  113. 

This  court,  when  it  can  consistently  with  the 
instrument  executed  by  the  parties,  will  do  that 
which  is  the  highest  equity,  make  an  equality 
between  parties  who  stand  in  the  same  relation, 
but  it  cannot  do  that  contrary  to  the  pLiin  mean- 
ing of  a  deed.  HuUae  v.  Chitty,  9  Beav.  437  ; 
10  Jur.  323. 

The  absence  of  a  remedy  for  a  supposed  wrong, 
in  another  place,  Is  not  of  itself  any  reason  for 
this  court  assuming  a  jurisdiction  on  the  subject. 
The  case  must  be  such  as  to  bring  it  properly 
within  the  jurisdiction  of  this  court,  on  other 
grounds.  Ryres  v.  Wellington  (^Duhc'),  9  Beav. 
579 ;  15  L.  J.,  Ch.  461 ;  10  Jur.  097. 

A  court  of  equity  will  not  interfere  on  points 
of  morals,  except  when  they  are  mixed  up  with 
the  administration  of  civU  rights  in  property. 
OarUide  v.  Outram,  26  L.  J.,  Ch.  113 ;  3  Jur. 
(K.s.)  39  ;  5  W.  R.  35. 

A  court  of  equity  will  not  declare  future  rights 
which  may  never  arise,  but  leaves  them  to  be 
determined  when  they  come  into  possession. 
Murray  v.  Moyers,  16  Ir,  Ch.  R.  520. 

An  existing  interest,  whether  present,  vested, 
or  contingent,  however  future  and  remote  it  may 
he,  if  it  be  a  present  interest,  the  party  repre- 
senting it  has  a  right  to  file  a  bill  to  Imve  the 
share  secured ;  but  the  mere  expectation  of  a 
future  event  happening,  which  may  give  an 
interest,  confers  no  such  right.  Bavit  v.  Angell, 
8  Jur.  Cn.8.)  1024 ;  10  W.  B.  722.  See  Old. 
XXV.  r.  5. 

When  there  is  a  remedy  at  law,  and  a  corre- 
spondent remedy  in  equity,  supplemeutiDg  that 
of  the  common  law,  and  the  legal  remniy  is 
subject      statute  to  a  limit  in  point  of  time,  a 
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court  of  equity  in  affonling  the  correspondent 
I'cniedT  will  act  by  analogy  to  the  statute,  and 
impose  on  the  reme<ly  it  affords  the  same  limit 
as  to  time.  £nox  v.  Gije,  42  L.  J.,  Ch.  234  ;  L.  R. 
S  II.  L.  r>5G. 

A  bill  to  enforce  a  right  springing  from  a 
gt:ttutory  engfifjement  is  analogous  to  a  bill  for 
spfL'ilic  pcifijriiiiince.and  the  plaintiff  mnst  come 
into  court  with  clean  bands.  Fisher  v.  Tully, 
47  L.  J.,  P.  C.  59;  3  App.  Gas.  627;  38  L.  T. 
23(J. 

The  law  moulds  itself  to  the  wants  and  varying 
esi.reiicies  of  mankind  ;  but  the  principles  of  the 
l;i\v  ilo  not  vary,  though  they  may  be  modifieil 
in  their  application  to  new  cases  as  they  arise. 
Jijertou.  T.  Jfi-uttmlow  (,Etrl),  4  H.  L.  Cas.  1;  23 
L.  J.,  Ch.  348 ;  18  Jnr.  71. 

 Mifltake,] — ^VVhere  money  is  paid  oat  of 

court  through  tne  erroneous  order  of  the  court, 
til''  piirty  who  receives  it,  and  is  called  upon  to 
refund,  "is  not  liable  to  pay  interest  upon  it. 
Siiudl  V.  Afttvood,  3  Y.  i  Coll.  105. 

A.  borrowed  from  B.  l,000i.,  to  secure  which 

A.  ,  and  W.,  as  his  surety,  in  1841  mortgaged  to 

B.  their  reversionary  third  shares  of  a  fund  in 
court.  B.  obtained  a  stop  order.  In  February, 
laiG,  B.,  on  his  marriage,  assigned  the  debt  to 
trustees,  who  did  not  obtain  a  new  stop  order, 
nor  was  notice  of  the  assignment  given  to  W. 
In  December,  1846,  C,  who  was  the  general 
solicitor  of  B.,  presented  a  petition  on  A.'8 
behalf,  setting  out  the  mortgage  in  such  a  way 
as  not  to  show  that  W.  was  merely  a  surety,  and 
containing  a  statement  that  500^  had  been  paid 
to  B.  by  A.  in  part  discharge  of  the  debt,  and 
praying  for  payment  out  of  court  of  A.'b  share. 

C.  instructed  counsel  to  appear  and  consent  for 
W.  and  B.,  and  the  order  was  made  without  the 
knowledge  of  either  \V,  or  B.,  or  B.'s  trustees : — 
Held,  that  the  share  of  the  surety  was  liable  for 
any  deficiency  of  the  primary  security  not  attri* 
butable  to  the  default  of  the  creditor,  and  that 
the  fact  of  the  deficiency  being  occasioned  by 
the  act  of  the  Court  of  Chancery  made  no  differ- 
ence. W^tleyv.Bagtow,7DeQ.'!a..kQ.261;2l 
L.  J.,  Ch.  727  ;  1  Jur.  (N.8.)  1124;  3  W.  R.  640. 

 Abuse  of  ProcflSB.] — The  court  has  suffi- 
cient authority,  when  the  occasion  requires  its 
exercise,  to  prevent  parties  converting  its  own 
rules,  and  uie  sanctions  employed  to  enforce 
them,  into  the  means  of  injustice.  Stfffield 
(^Lord)  V.  Bond,  10  Beav.  146. 

Proceedings  by  acreditor  under  the  1  &  2  Vict, 
c.  110,  8.  8,  mth  a  view  to  making  the  alleged 
debtor  a  bankrupt  in  default  of  his  satisfying  the 
demand,  will  not  be  interfered  with  in  a  court  of 
equity  on  the  ground  merely  of  an  all^ation  that 
such  proceeding  is  dictated  purely  by  fraud  and 
matic«,  and  that  no  debt  is  in  fact  due.  Pim  v. 
Wiltim,  S  Ph.  663;  17  L.  J.,  Ch.  42S ;  12  Jur. 
781. 

The  court  will  not  refuse  to  entertain  a  suit 
for  the  execution  of  the  trusts  of  a  settlement, 
where  the  settled  fund  actually  exists,  merely  on 
the  ground  that  the  settled  fund  is  so  small  as 
to  be  of  no  importance  to  the  cestui  que  trust, 
and  that  the  settlement  was  really  made  to  raise 
a  different  question  (which  the  court  would  not 
have  directly  determined)  by  a  side  wind.  Nor 
will  the  court  allow  such  a  question  to  be  evaded 
by  a  counter  settlement.  Guntey  v.  Oumey. 
1  Hem.  &  U.  413 ;  32  L.  J.,  Ch.  456  ;  9  Jur.  (s.a.) 
€14  ;  8  L.T.380  ;  11  W.  B.  659. 


But,  scmblc.  the  court  would  not  entertain 
such  a  suit  nt  the  instance  of  a  stranger,  nor  if 
it  appeared  to  have  been  instituted  with  a 
malicious  motive.  lb. 

■atters   infira    dignitatem.]  —  Defendant 

having,  in  two  numbers  of  a  periodical  work  of 
theatrical  criticism,  inserted  detached  cxti-octs  to 
extent  of  six  or  seven  pages  of  a  farce,  the  pro- 
perty of  plaintiff,  containing  forty  pages  inter- 
spereed  with  criticisms,  a  bill  for  perpetual  in- 
junction and  account  of  profits  of  the  ntmibers, 
which  amounted  not  to  3/..  was  dismissed  with 
costs.  Wfiittington  v.  Wooller,  2  Swan.  428. 
See  also  Bailey  v.  Taylor,  1  Russ.  &  M.  7S  ; 
Taml.  295  ;  8  L.  J.  (0.8.)  Ch.  49. 

A  bill  of  interpleader,  by  tenant  against  land- 
lord and  others,  if  the  whole  rent  actually  due  is 
less  than  10/.  will  bedismissed.  Smith  v.  Target^ 
2  Anstr.  630.  But  sec  Crawford  v.  Fither,  1 
Hare,  436  ;  11  L.  J.,  Ch.  273  ;  6  Jur.  576. 

Court  will  not  entertain  suit  for  value  under 
40*.  per  annum.  Townly  v.  Osney,  Cary,  74; 
Aliny  V.  Pycraft,  Cary,  103. 

Suit  for  rent  of  lOf.  per  annum  dismissed. 
Knighton  t.  Allen^  Carv,  80. 

Suit  for  61.  dismissed.  Mariar  t.  Xempetterf 
Cary,  83. 

Suit  dismissed,  on  oath  that  lands  under  40ji. 
per  annum.   Morgan  v.  Ricluird*,  Cary,  85, 112. 

Suit  for  poor  of  parish,  though  under  40«.,  en* 
tertained.   Parrot  v.  Pawlct,  Cary,  103. 

Bill  in  equity  lies  for  recovering  ancient  quit 
rents,  though  very  small,  as  2>.  or  3«.  perannum  ; 
and  if  proved  to  be  constantly  paid,  the  court 
wiU  decree  payment,  or  will  direct  an  issue  to 
try  whether  any  and  what  rent  is  issuing  out  of 
all  or  any  of  the  lands  in  the  bilL  OooJuY.Ft^jf, 
1  Vem.  369. 

A  bill  to  restrain  waste,  the  damage  proved 
being  71.  is  beneath  the  dignity  of  the  court, 
and  will  be  dismissed  with  costs  at  the  hearing. 
Lambert  v.  Lambert,  2  Ir.  Eq.  B.  210. 

By  a  canal  act,  the  owners  of  steam-engines 
on  the  banks  were  empowered  to  lay  pipes  and 
take  water  from  the  canal  for  the  purpose  of  con- 
densing steam.  In  1830  K.  built  a  st^un-engine, 
and  laid  pipes  to  the  canal,  with  the  cognisance 
of  the  canal  company,  and  used  the  water  for  the 
purpose  of  raising  as  weU  as  condensing  steam, 
till  the  year  1847,  when  disputes  arose,  and  an 
action  was  brought  by  the  company,  who  re- 
covered I*,  damages.  K.  continual  to  take  the 
water,  and  the  company  filed  Iheir  bill,  praying 
that  he  might  be  restrained.  K.,  by  his  answer, 
alleged  and  produced  evidence  that  the  company 
were  aware,  when  the  mill  was  built,  that  the 
water  would  be  used  for  raising  steam  : — Held, 
that  the  smallness  of  the  damt^  would  not  pre- 
vent the  court  from  interfering,  and  that  the 
court  would  not  compel  the  company  to  bring 
other  actions,  but  that  there  was  so  much 
evidence  of  acquiescence  that  the  court  woidd 
not  interfere  on  motion.  Rochdale  Canal  Co.  v. 
King,  2  Sim.  (N.S.)  78  ;  20  L.  J.,  Ch.  675  ;  15  Jur. 
962. 

A.  sold  a  piece  of  land  to  B.,  and  covenanted 
for  quiet  enjoyment.  Afterwards,  A.  raised  the 
level,  by  three  inches,  of  a  brook  running  past 
B.'s  grounds,  through  his,  A.'8,  property  : — Held, 
that  this  was  not  a  proper  subject  of  complaint 
for  the  interference  of  a  court  of  equity.  Ingram 
V.  Mvrecraft,  33  Beav.  49. 

The  court  cannot  speculate  on  the  damages 
which  a  jury  might  have  given  for4he  breach  of 
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no  agreement,  nor  on  the  damage  caused  to  pro- 
perty by  failure  of  a  sale :  therefore  the  specific 
performance  of  an  agreement  of  hereditamentB, 
where  the  consideration  money  is  601.,  is  not  too 
small  a  matter  for  the  jurisdiction  of  the  court. 
The  exercise  of  the  jurisdiction  is  discretionary 
in  the  oonrt ;  bnt  the  discretion  is  not  arbitraiy, 
bat  must  be  exercised  according  to  the  circum- 
stanceaof  the  case.  Bennett  t.  Smith,  16  Jur. 
421. 

The  court  will  not  refuse  to  entertain  a  suit 
for  the  execution  of  the  trusts  of  a  settlement, 
where  the  settled  fund  actually  exists,  merely  on 
the  gnnmd  that  the  settled  fund  is  so  small  as  to 
be  of  no  imiwrtance  to  the  cestui  que  trost,  and 
that  the  settlement  was  really  maxle  to  raise  a 
different  question  (which  the  court  would  not 
have  directly  determined)  by  a  side  wind.  Nor 
will  the  court  allow  such  a  question  to  be  evaded 
by  a  counter  settlement.  Ovrney  v.  Gurney,  1 
Uem.  &  M.  418 ;  32  L.  J.,  Ch.  456  ;  6  Jur.  (N.8.) 
614  ;  8  L.  T.  380  ;  II  W.  B.  659. 

Although  the  sum  recovered  in  a  suit  was  only 
01.,  yet  it  was  held  that  the  suit  was  sustainable, 
inasmuch  as  the  plaintiff,  when  be  tiled  his  bill, 
might  hare  been  justified  in  supposing  that  a 
larger  sum  would  be  recovered,  and  the  defen- 
dant, who  knew  the  amount,  had  not  given  any 
infonnation  respecting  it.  Beckitt  v.  Bilhrovghy 
8  Hare,  188  ;  19  L.  J.,  Ch.  522  ;  14  Jur.  238. 

The  assignee  of  a  policy  of  marine  insurance 
for  5,400?.,  to  which  no  interest  attached,  filed 
his  bill  against  one  of  tlie  underwriters  to  recover 
the  premium  of  3i. : — Held,  that  the  suit  was  not 
a  suit  to  establish  a  general  right  within  the  ex- 
ception of  Gen.  Ord.  IX.  r.  1,  as  to  the  subject- 
matter  of  suits  under  the  value  of  1 0/.  Hoikint 
T.  Holland,  44  L.  J.,  Ch.  273  ;  23  W.  B.  477. 

A  suit  against  a  company  and  one  its  directors, 
impeaching  dealings  with  them  by  its  funds,  was 
C(mimenced  by  the  plaintiff  on  be^ialf  of  himself 
and  all  other  shareholders.  The  pbintiff  was  a 
holder  of  shares  to  a  very  small  value,  which  he 
admitted  that  he  had  purchased  with  the  sole 
view  of  qualifying  himself  to  institute  the  pro- 
ceedings. Shortly  after  the  commencement  of 
the  suit  resolutions  were  passed  at  a  meeting  of 
the  company  for  its  voluntary  winding-up,  and 
its  assets  were  sold  to  a  new  company.  Answers 
being  put  in  and  excepted  to,  and  the  exceptions 
ripe  for  hearing,  a  motion,  by  the  defendants,  to 
stay  proceedings  or  taiie  the  bill  off  the  file,  on 
the  ground  of  the  plaintiff's  admitted  object  in 
becoming  a  shareholder  of  the  insignificant  value 
of  his  interest,  and  of  the  winding-up  of  the  com- 
pany, was  refused.  Seatm  v.  Orant,  36  L.  J., 
Ch.  638;  L.  H.  2  Ch.  459;  16  L.  T.  758;  15 
W.  R.602. 

An  action  in  the  high  court  claiming  relief 
which,  before  the  Judicature  Act,  could  have 
been  given  only  in  the  court  of  chancery, 
cannot  now  be  maintained  if  the  subject-matter  is 
below  102.  in  valoc.  The  old  role  of  the  conrt  of 
chancery  in  this  respect  still  remains  in  force. 
Wfgtbury-on-Sevem  Rural  Sanitary  Avthmhj 
v.  Meredith,  55  L.  J.,  Ch.  744  ;  30  Ch.  D.  387  ; 
52  L.  T.  839 ;  34  W.  It.  217~C.  A.  [By  Rules  of 
Supreme  Court,  1883,  the  Chancery  Consolidated 
General  Orders  uf  1860  are  repealed.] 

See  alto  PBACTICE  (STATISO  PEOCEEDIsas). 

 Praotioe.] — On  motion  to  set  aside  pro- 
ceedings, as  intra  dignitatem,  on  aifidavit  that 
demand  does  not  exceed  4(lf.,  court  will  not  in- 
quire into  amount,  if  affidavit  be  pst  in,  on  shon-- 


ing  cause  that  the  demand  exceeds  that  sum,  but 
will  at  once  discharge  rule  with  costs.  Branhcr 
V.  Mattey,  2  Price,  8. 

Where  suit  is  below  dignity  of  court,  it  will  bo 
dismissed  without  going  into  merits.  Owem  v. 
Smith,  2  Comb.  716. 

Though  defendant  has  not  demnrred  to  a  bill  .".s 
being  too  trifling  for  the  court  to  entertain,  yet  he 
may  take  advantage  of  the  objection  at  the  hear- 
ing, for  a  bill  may  have  been  so  drawn  as  to  have 
prevented  a  demurrer.  Brace  v.  Taylor,  2  Atk. 
253. 

In  a  suit  in  Ireland  for  6Z.  It.  5tl.  for  tithes  :  — 
Held,  that  the  bill  might  have  been  demurred 
to,  or  would  have  been  dismissed  at  the  hi^ring, 
on  account  of  the  smallncss  of  the  demand. 
Bimay  T.  Thaffe,  1  Dr.  &  Wat  94 ;  San.  ft  Sc. 
lOS. 


D.   INFERIOR  COURTS. 
1,  Gbneeal  PItI^-crPLE8. 

Limits  of  Jorisdiotion.] — Where  an  act  estab- 
lishes a  court  for  a  particular  part  of  the  TJnite<l 
Kingdom,  the  true  construction  of  it  is,  that 
everything  which  is  to  be  done  under  the 
authority  of  the  conrt  is  to  be  done  within  the 
jurisdiction  of  the  court,  unless  the  act  either  in 
express  terms  or  by  necessary  implication  enacts 
that  it  may  be  done  out  of  the  jurisdiction. 
O'LoghlcTt,  Ex  parte,  40  L.  J.,  Bk.  28  ;  L.  R.  6 
Ch.  406  ;  23  L.  T.  878  ;  19  W.  R.  469. 

A  court  of  limited  jtirisdiction  cannot  give 
itself  jurisdiction  by  finding  any  facts  ;  it  has  no 
jurisdiction  beyond  what  the  legislature  has  given 
it.  Borke  v.  Erring/tony  7  H.  L.  Caa.  617,  632  ; 
6  Jur.  (N.S.)  1227. 

By  an  act  of  parliament,  jurisdiction  was 
given  to  a  local  conrt  of  record  to  try  actions  of 
debt  where  "  the  sum  or  damnges  sought  to  be 
recovered  shall  not  exceed  501. "  : — Held,  that 
the  court,  in  addition  to  the  sum  of  501.  claimed 
as  a  debt,  had  the  power  to  award  a  further  sum 
for  the  purpose  only  of  giving  costs.  Jotile  v. 
Taylor,  2  L.  M.  ft  i*.  615 ;  7  Kx.  58 ;  21  L.  J., 
Ex.  31. 

An  act  of  parliament,  after  giving  jurisdiction 
in  trespass,  to  the  amount  of  502.,  to  a  court  pre- 
viously having  jurisdiction  in  actions  on  the  case 
to  the  amount  of  40*.  only,  proceeded  to  except 
slander  from  the  actions  cognizable  by  the  court, 
in  which  jurisdiction  b^ond  50/.  might  be  con- 
ferred l^y  CMisent: — Held,  that  jurisdiction  in 
slander  to  the  amount  of  502.  was  given  the 
act.  Farroio  v.  Sague,  3  H.  &  C.  101 ;  33 1.  J., 
Kx.  258  ;  10  Jur.  (KA)  688 ;  10  L.  T.  534  ;  12 
W.  R.  868. 

Effect  of  Non-User.] — Where  a  court  lawfully 
possesses  a  jurisdiction  for  the  benefit  of  the 
subject,  in  the  administration  of  justice,  mere 
non-user  does  not  take  it  awtqr.  Mt.-(9e».  (J«2« 
iif  Man)  V.  Gndey,  IS  Moore,  P.  0.  27 :  7 
W.  B.  713. 

A  grant  by  royal  charter  empowered  the 
steward  and  suitoiB  of  a  manor  to  hold  a  court 
for  the  determination  of  civil  suits,  and  there 
had  been  a  non-user  of  the  court  for  fifty  yeara 
(except  for  the  purpose  tX.  levying  fines  and 
suffering  recoveries) :  —  Held,  that  the  court 
being  established  for  the  public  benefit,  the 
words  of  permission  in  the  charter  were  obliga- 
tory ;  and  that  the  right  of  determining  s^ts 
was  not  lost  by  the  non-user.  X&x.  HajabiMi' 
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tUte-Boiear,  5  B.  ft  Aid.  691 ;  3  D.  &;  B.  176,  n. ; 

2i  K.  R.  532. 

When  a  charter  was  (intLnted  to  a  corporation 
to  hold  a  court  fur  the  trial  of  causes,  the  disuse 
of  that  court  for  200  years,  and  the  want  of 
funds  to  bold  it,  are  no  answer  to  a  rule  for  a 
mandamus  commanding  the  corporation  to  hold 
it.   Jtex  T.  Wellt  Cbrporatum,  i  D.  P.  C.  562. 

Statement  of  Caiua  of  Aotion.] — A  declaration 
in  an  inferior  court  must  aIle£ro  every  fact  to  have 
taken  place  within  the  jurisdiction  of  the  court. 
Waddoek  v.  Choper,  2  Wils.  16. 

In  an  action  on  a  judgment  of  an  inferior  court, 
Aha  declaratioa  Is  bad  if  it  docs  not  contain  an 
Averment  that  the  cause  of  action  arose  within 
■the  jurisdiction  ot  the  court  below ;  it  is  not 
•enough  to  all^  that  the  plaintiff  recovered  his 
•damages  within  that  juriscUction.  Bead  v.  Pope, 
a  C.  M.  t  R.  302  ;  4  Tyr.  403  ;  3  L.  J.,  Ex.342. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  wiUiin  the  jurisdiction 
•of  the  county  court  for  the  wages  of  and  due  and 
owing  to  the  plaintiff  within  the  jurisdiction,  as 
the  servant  of  the  defendant.  Admitted,  that 
.this  was  a  suflScient  allegation  ot  the  cause  of 
miction  having  accrued  within  the  jurisdiction. 
Chitty  V.  Dmdy,  3  A.  &  E.  319  ;  4  N.  t  M.  842  ; 
1  n.  it  W.  169  ;  4  L.  J.,  K.  B.  195. 

A  declaratioa  in  an  inferior  borough  court 
'Stated,  that  the  defendant,  within  the  jiiils- 
■diction  of  the  court,  was  indebted  to  the  plain- 
tiff for  goods  bargained  and  sold,  and  for  goods 
4old  and  delivered,  and  for  money  lent,  and  for 
money  paid,  and  for  money  found  to  be  due 
:from  the  defendant  to  the  plaintiff  on  an  ac- 
count then  stated  between  them,  which  several 
moneys  were  to  be  then  and  there  paid  on 
.request: — Held,  that  it  did  not  sufficiently  ap- 
pear that  the  cause  of  action  accrued  within  the 
jurisdiction.  Cook  v.  M'PItersm,  8  Q.  B.  1030  ; 
15  L.  J.,  Q.  B.  283  ;  10  Jur.  1052. 

In  an  action  brought  in  the  court  of  Kingston- 
npon-Hull,  the  declaration  stated  that  the  de- 
.fcndant  was  indebted  to  the  plaintiff,  within  the 
jurisdiction  of  the  court,  for  freight  doe  and 
payable  from  the  defendant  to  the  plaintiff  for 
the  carriage  of  goods  from  Marseilles  to  Kings- 
ton-upon-HuU,  and  there  delivered  to  the  defen* 
•ilant,  within  the  jurisdiction  aforesaid,  at  the 
•defendant's  request : — Held,  that  it  sufficiently 
jippeared  that  the  delivery  only  was  the  con- 
.sideration  for  the  promise,  and  that  the  cause 
of  action  and  the  consideration  were  within  the 
jurisdiction  of  the  court.  Kemp  v.  Clark,  12 
Q.  B.  647  ;  17  L.  J.,  Q.  B.  305  ;  12  Jur.  676. 

A  plaintiff  declared  on  a  judgment  obtained  in 
the  ancient  common  law  county  court  against 
the  defendant : — Held,  that  it  was  not  necessary 
ito  state  in  the  declaration  that  the  defendant 
jcsidcd  within  the  jurisdiction  of  the  county 
icourt,  or  that  he  was  duly  summoned,  Williams 
(V.  Jowt,  2D.ith.  680;  13  M.  A:  W.  628;  14  L.  J., 
Ex.  145. 

A  declaration  in  an  inferior  court  cannot  be 
amended  by  showing  that  the  cause  of  action 
jiccrued  within  the  jurisdiction.  Spencer  v.  Hag- 
giadur,t>  D.  iL.  66;  2  B.C.  Kep.125;  llJur.948. 

BemoTal  to  Superior  Coort.]— On  the  removal 
•of  a  cause  by  habeas  corpus,  from  an  inferior  to 
A  superior  conrt,  if  the  plaintiff  declares  de  novo, 
lie  is  not  bound  to  declare  in  the  same  form  of 
Action  as  that  in  the  inferior  court.  Bwogrhank 
s.  Walker,  2  Chit.  517. 


Section  222  ot  the  Common  Law  Procedure 
Act,  1S52  (as  to  amending  pleadings),  applies  to 
all  pleadings  pleaded  in  the  superior  courts, 
whether  the  action  was  orippnally  commenced 
there  or  not.  Metaiter  v.  Ittuc,  13  C.  B.  162 : 
22  L.  J.,  0.  P.  78. 

Fleas  to  the  Jurisdiotton.]— A  plea  in  abate- 
ment to  the  jurisdiction  of  the  court  must  point 

out  another  court  before  which  the  matter  is 
cognisable.  Spminer  v.  Juddow,  4  Moore,  Ind. 
App.  353  ;  6  Moore,  P.  C.  2.>7.  S.  P.,  Rex  T. 
Ji'/msim,  6  East,  583  ;  2  Smith,  591 ;  8  B.  B. 
550  ;  Mottyn  v.  Fabrigat,  Cowp.  172, 

Plea  to  jurisdiction  must  show  what  court  has 
jurisdiction.  Derby  (^EarV)  v.  AthiA  (^Duke), 
Dick.  129  ;  I  Ves.  202. 

Plea  by  a  Hindoo  ot  Arcot,  to  the  jurisdicticHi 
of  the  recorder's  court  at  Bombay,  defoctive,  in 
not  pointing  out  another  court  of  competent 
jurisdiction.   Moudcliar  v.  Hex,  3  Knapp,  348. 

A  plea  against  tiie  jurisdiction  of  the  court 
must  show  what  court  has  the  proper  jurisdic- 
tion. ArcPt  CA'abfb')  v.  Sast  India  Ca.,  3  Bro. 
C.  C.  292.  And  see  S.  C,  1  Vcs.  J.  871.  See 
Bean  v.  Teed,  8  L.  J.  (O.S.)  Ch.  34. 

Plea  to  jurisdiction  of  a  general  court  must 
show  where  it  is  :  not  so  of  interior  court.  Sodor 
and  Xan  (^BUhoB)  t.  Derby  C£brQ,  3  Ves. 
357. 

A  plea  in  bar,  if  well  founded,  is  sufficient 
without  pointing  out  the  court  in  which  the  suit 
ought  to  nave  been  brought.   Spooner  v.  Juddow, 

4  Moo.  Ind.  App.  353  ;  6  Moo.  P.  C.  257. 

 ■  Whether  Sssential.] — An  objection  to 

the  jurisdiction,  although  not  raised  in  the  plead- 
ings, was  allowed  to  be  taken  at  the  hearing,  the 
state  of  the  law  on  the  question  of  jurisdiction 
having  been  unsettled  at  the  time  of  filing  the 
bill.   Stime  v.  Thtmiat,  39  L.  J.,  Ch.  168  ;  L.  B. 

5  Ch.  219  ;  22  L,  T.  359 ;  18  W.  R.  385. 

If  the  cause  of  action  does  not  arise  within  the 
jurisdiction,  the  defendant  must  avail  himself  of 
it  by  plea  in  the  court  below  ;  or  if  not  alleged 
in  the  plaint  to  be  within  the  jurisdiction,  it  will 
be  bad  on  writ  of  error  or  false  judgment.  Row- 
land  V.  Veale,  Cowp.  20. 

\Vhere  an  act,  establishing  a  court  of  requests, 
provided  that  "no  action  or  suit  for  any  debt 
not  amounting  to  40^.,  and  recoverable  by  virtue 
of  this  set,  shall  be  recovered  against  any  perscm 
in  any  other  court,"  but  contained  no  express 
enactment  that  a  defendant  sued  elsewhere  for 
such  a  debt  might  avail  himself  of  the  objection 
by  plea,  the  proper  mode  of  <loing  so  is,  neverthe- 
less, by  plea  ;  and  if  thedefendantomits  to  plead 
the  statute  in  an  action  for  a  larger  sum,  and 
judgment  passes  against  him  for  a  sum  under  40f., 
the  court  will  not  enter  a  suggestion  on  the  re- 
cord. Beynoldt  v.  Talmov,  2  Q.  B.  6 14  ;  1 1  L.  J., 
Q.  B.  94. 

A  statute,  regulating  the  proceedings  of  a 
court  baron,  enacted  tbat  if  it  shall  appear  to 
the  judge  before  whom  any  action  may  be  tried, 
that  the  cause  of  action  is  one  over  which  the 
conrt  baron  has  jurisdiction,  then,  unless  the 
judge  shall  certify  there  was  a  probable  cause  of 
action  for  a  sum  beyond  that  amount,  the  plain- 
tiff shall  not  recover,  but  be  nonsuited : — Held, 
that  such  statute  need  not  be  specially  pleaded  ; 
and  therefore,  that  an  onder-sheriff,  upon  its 
being  proved  at  the  trial  of  a  cause  that  It  was 
one  over  which  the  court  banm  had  Jurisdiction, 
was  right  in  nonsuiting  the  plain^ift  UUUari 
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V.  Welxter,  6  Man.  &  G.  988;  7  Scott  (S.B.)  903  ; 
8  Jar.  425. 

Where  a  court  of  requests  had  jarisdictioa 
over  the  canae  of  action,  and  the  statute  hy  which 
it  was  constituted  gave  the  defendant  leave  to 

Elead  the  matter  specially,  then  upon  such  plea 
eing  pleaded,  and  the  jury  finding  a  verdict  for 
the  di^endant  upon  it,  the  entry  of  a  su^estion 
npon  the  roil  was  unnecessary.  Kcnntdy  or 
Eifig  T.  WaJford,  7  Scott  (H.B.)  483 ;  I  D.  &  L. 
796;  eMail. &G.  690;  IS  L.  J.,  O.  P.  88;  7  Jnr. 
994. 

If  the  court  has  not  a  general  jurisdiction,  it 
must  be  pleaded  in  abatement,  and  cannot  be 
taken  advantage  of  under  the  general  issue. 
Mottyn,  v.  Ftbrigag,  Cowp.  172  ;  J&x  v.  Juhnton, 
6  East,  583  ;  3  Smith,  591 ;  8  K.  R.  550. 

A  local  act,  for  making  and  maintaining  a  rail- 
way in  Ireland,  enabled  the  directors  to  make 
calls  from  the  proprietors,  and,  in  case  of  neglect 
or  refusal  to  pay  the  same,  enacted,  that  it  should 
be  lawful  for  the  company,  or  for  the  directors, 
to  sue  for  and  recover  the  same  in  any  of  her 
Majesty's  courts  of  record  in  Dublin  by  an  ac- 
tion of  debt.  In  an  action  for  calls  against  a 
proprietor,  he  pleaded  to  the  jurisdiction  of  the 
court,  that,  by  virtue  of  the  set,  he  was  liable  to 
be  sued  in  lier  Majesty's  courts  of  record  in 
Dublin,  and  not  elsewhere  : — Held,  that  the  plea, 
though  in  form  a  plea  of  abatement,  disclosed 
matter  in  bar  to  the  action,  which,  upon  demurrer 
to  the  plea,  might  be  taken  advantage  of  by  the 
defendant,  I>undalk  Wegtern  Ru.  v.  3itp$ter,  1 
G.&D.  657;  1Q.B.697;  10  L  J.,Q.B.186;  5 
Jar.  699. 

Pending  Pioeaadinff.]  —  If  another  salt  is 
pending  in  an  inferior  court  it  cannot  be  pleaded, 
as  if  it  is  a  replevin  suit  depending  in  the  county 
court.    White  v.  h'Hlu,  2  Wils.  87. 

The  court  of  the  mayor  of  the  borough  of 
Liverpool  is  an  inferior  and  not  a  superior  court ; 
and,  ^erefore,  a  pica,  that  there  is  another  action 
depending  for  the  same  cause  in  that  court,  is 
no  answer  to  an  action  in  a  superior  court. 
L^Hfoif  y,  TayloTj  6  M.  ^  W,  095  ;  8  D.  P.  C, 

Btioppel  by  Jndgmwit.] — Where  a  plaintiff 

sued  his  steward  in  an  inferior  court  for  4,000/,, 
which  was  a  less  sum  than  he  knew  to  be 
due  to  him,  upon  the  final  investigation  of  the 
defendant's  accounts,  and  upon  judgment  by 
default  verified  for  8,400/,  only  : — Held,  upon  a 
plea  of  judgment  recovered  in  answer  to  a  second 
action  for  the  balance  due,  that  the  plaintiff  was 
concludefl  by  the  action  brought  in  the  inferior 
court.  Williamt  v.  Hagot  (^Lord),  6  D,  &  K. 
719  ;  3  B.  &  C,  772  ;  27  K.  R.  482. 

Ho  Joriidictiott— Validity  of  Proeeedinga.] — 

Where  a  limited  tribunal  takes  npon  itself  to 
exercise  a  jurisdiction  which  does  not  belong  to 
'it,  its  decision  amounts  to  nothing,  and  does 
not  create  any  necessity  for  an  appeal.  Att.- 
Gen.  T.  Hotham,  {Lord),  Turn.  &  R.  219;  3  Rubs. 
415. 

The  superior  court  will  not  give  effect  to  the 
judgment  of  an  inferior  court  if  it  appears,  under 
the  proceedings,  that  a  jurisdiction  to  adjudicate 
upon  the  subject  was  not  acquired  when  the 
judgment  was  given.  Thompson  v.  Sbeil,  Fl.  &, 
k.  53  ;  3  Ir.  £q.  B.  185. 

BnBunoni — Cuton.] — ^A.  custom  in  an  inferior 
coart  for  a  plaintiff,  in  an  action  of  debt,  to  isn-e 


a  summons  and  attachment  on  the  same  day, 
returnable  on  the  same  day,  and  at  the  return  of 
those  writs  withont  either  of  them  having  been 
personally  served  on  the  defendant,  and  withont 
the  defendant  having  appeared,  to  declare  and 
afterwards  to  sign  judgment  by  default,  is  bad  in 
law.  Williams  v.  Bagot  (Lord),  5  B.  &  B.  719  ; 
3  B.  &  0.  772  ;  37  R.  R.  482. 

Plaint  befbre  Caoae  of  Aotion.]— It  is  no 

ground  of  objection,  after  verdict  on  a  judgment 
of  an  inferior  court,  that  the  plaint  waa  levied 
before  the  cause  of  action  accrwd.  Si*1um  v. 
Kaye,  8  B.  &  Aid.  605. 

Jurisdiotion  of  ai  to  Amoont  of  GonntBT-elaim.} 

— When  an  action  has  been  brooght  in  an 
inferior  court  and  a  counter-claim  is  set  np 
which  is  beyond  the  jurisdiction  of  the  coart, 
the  court  has  power  to  deal  with  such  counter- 
claim to  the  extent  of  the  omoimt  of  the  plain- 
tiff's claim,  and  no  further.  Davu  v.  Flagstaff 
Silver  Mining  Co.,  47  L.  J.,  C.  P.  oO.'i ;  3  C.  P.  D. 
228 ;  88  L.  T.  769 ;  26  W.  B.  431— C.  A. 

Application  of  Bolet  of  Snpwmo  Court  to.] — 

The  provisions  of  s.  89  of  the  Judicature  Act, 
18i3,  which  enable  inferior  courts  to  grant  in  all 
causes  of  action  within  their  jurisdiction  suchi 
relief,  redress,  or  remedy,  or  combination  of 
remedies,  in  any  proceeding  as  the  high  court 
could  grant,  do  not  enable  an  inferior  court  to- 
apply  the  provisions  of  the  Rules  of  the  Supreme- 
Court  to  proceedings  in  the  inferior  court. 
Fryiyr  v.  CUy  Offices  65i.,  52  L.  J.,  Q.  B.  363  ;  lO- 
Q.  B.  D.  604  ;  48  L.  T.  698 ;  31  W.  R.  777— 
0.  A. 

How  Trial.] — Inferior  courts  have,  generally 
speaking,  no  right  to  grant  new  trials  without, 
the  aid  of  a  statutory  power  to  do  so.  B. iV.  Ry. 
V.  Motsop,  17  C.  B.  130 ;  25  L.  J.,  C.  P.  22  ;  2: 
Jur.  (K.B.)  21  ;  4  W.  B,  116. 

An  inferior  court  cannot  grant  a  new  trial,  ex- 
cept on  the  ground  of  fraud  or  irregularity  ir» 
obtaining  the  verdict.  Rcz  v.  Osrford  Corpora- 
thH,  8  N.  *  M.  877. 

2.  Pabticulab  Cases:. 
*•  Idveipool  Court  of  PMaagv> 

Power  to  make  Xolei — Sooority  for  Coiti,]— 

By  6  &  7  Will.  4,  c,  135,  b.  4,  the  assessor  of  the 
Liverpool  Court  <if  Passage  loay  make  roles  and, 
regulations  concerning  the  practice  and  costs  ot 
the  court.  The  assessor  made  a  rule  th;it  iib 
frivolous  and  vexatious  acti<H»  the  registrar- 
should  have  power  to  ortlcr  the  plaintiff  to  give 
security  for  the  defendant's  costs  : — Held,  that 
the  statute  did  not  give  power  to  make  such  a 
rule,  and  the  rule  was  invalid.  Ilcg.  v.  Liver- 
pool Corporation,  56  L.  J.,  Q.  B.  413  ;  18  Q.  B. 
D.  610  ;  56  L.  T,  314  ;  35  W.  B.  475. 

 Snmmarj  Jodgment.] — ^Under  s.  6  ttf  the 

County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,  IStiS,  the  assessor  of  the  Court  of 
Passage,  Liverpool,  has  power  to  make  general 
rules  and  orders  for  regulating  the  practice  and 
procedure  of  the  Admiralty  jurisdiction  of  that- 
court : — ^Heid,  that  a  rule  conferring  on  the- 
registrar  of  the  court  a  power  of  snmntair  judg- 
ment similar  to  that  exercised  nnder  Ord.  XIV. 
of  the  Bnles     the  Supreme  Coajt,  1883,.wb& 
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invalid.  Fellowg  v.  "Lord  Stanlry"  (^Owners), 
ri8H3j  I  Q.  B.  !)8 ;  6  U.  115  ;  G7  L.  T.  857  ;  41 
W.  It.  253  ;  7  Asp.  M.  C.  29S.  ButiecbGk^l 
Vict  c  37. 

Adoption  of  Bnlfls  of  Saprsme  Court.] — The 

provisions  of  Ord.  XIV.  of  the  Rules  of  the 
Supreme  Court  are  not  applicable  to  the  Liver- 
pool Court  of  Passage.  Spelman  v.  The  Empire, 
Ziverpwil,  or  Spelman.  iie  parte,  64  L.  J.,  Q.  B. 
640  ;  [1895]  2  Q.  B.  174  ;  14  R.  41)L> ;  73  L.  T. 
165  J  43  W.  R.  60!>— C.  A. 

The  rules  of  the  Court  of  Fassi^^  do  not  give 
that  court  the  jurisliction  in  interpleader  con- 
tained in  Onl.  LVII.  r.  8,  of  the  Uules  of  the 
Supreme  Court,  1983,  and  even  if  rules  had  been 
framed  to  that  effect  they  could  not  give  such  a 
jurisdiction,  and  they  would  be  in  that  r(»]>ect 
ultra  vires.  The  power  to  decide  summarily 
without  consent  questions  in  interpleader  is  not 
a  "rule  of  law"  within  the  meaning  of  s.  91  of 
the  Judicature  Act,  1873.  Speert  v.  Daggert, 
1  Cab.  &  £.  603. 

Distribation  of  SiIthT*  Amrd«d  by  High 

Court — Injunction.] — Injunction  issued  by  the 
Admiralty  Division  to  restrain  one  of  the  officers 
of  a  tug,  to  which  an  award  of  3,500Z.  had  been 
made  in  a  salvage  action  in  the  high  court,  from 
proceeding  with  an  action  for  distribution  of 
salvage  instituted  by  him  in  the  Liverpool  Court 
of  Passage  against  the  owners  of  the  tug.  The 
Theraa,  11  K.  681 ;  71  L.  T.  343  ;  7  Ank  M.  C. 
605. 

Interpleader — Protection  of  Officers.] — Officers 
of  the  court  are  not  protected  in  the  case  of 
process  executed  under  an  interpleader  order 
made  without  jurisdiction,  though  good  on  the 
face  of  it,  if  such  order  was  obtained  on  their 
own  application.  The  relief  or  remedy,  the 
power  to  grant  which  is  conferred  on  superior 
courts  by  s.  89  of  the  Judicature  Act,  187il,  only 
refers  to  the  relief  and  remedies  to  be  adminis- 
tered in  the  action,  and  as  the  result  of  the 
action,  and  not  to  an  incidental  and  extraneous 
proceeding  arising  out  of  the  levy  of  execution, 
such  as  interpleader.   Speera  t.  Soffger*,  supio. 

Vnr  Trial— Appeal  ftom.]— An  appeal  on  an 
application  for  a  new  trial  from  the  Liverpool 
Court  of  Passage  is  to  the  Court  of  Appeal,  and 
not  to  the  Divisional  Court.  Anderson  t.  Jiean, 
63  L.  J.,  Q.  B.  668  ;  [1894]  2  Q.  B.  222  ;  9  a 
418  ;  70  L.  T.  830  ;  42"  W.  B.  47^-0.  A. 

  Practice.] — In  moving  in  the  Court  of 

Exchequer  for  rules  for  a  new  trial  or  to  enter  a 
nonsuit  in  cases  tried  in  the  Liverpool  Court  of 
Passage,  a  rule  to  show  catise  was  not  granted 
unless  either  the  counsel  moving  was  present  at 
the  trial,  or  the  assessor's  notes  were  produced 
with  an  affidavit  verifying  the  assessor's  signa- 
ture. When  cause  is  shown,  the  assessor's  notes 
must  be  produced  with  a  similar  affidavit. 
Welth  V.  Mercer,  43  L.  J.,  Ex.  62 ;  L.  a  8  Ex. 
71  ;  28  L.  T.  358. 

A  copy  of  the  notes  taken  by  the  jtidge  at  the 
trial  of  a  cause  in  the  Passage  Court  of  Liver- 
pool is  not  needed  in  order  to  support  a  motion 
in  a  superior  court  for  a  new  trial ;  and  such 
motion  may,  according  to  the  established  prac- 
tice, be  made  by  counsel  who  did  not  appear 
in  the  conrt  below.  Bridge  v.  Baine,  29  L.  T. 
47T. 


b.  Palatine  Court  of  Lanoaater. 

Administration— Intsataoy — Qrant  de  bonis 
Hon  to  Hominee  of  Doohy.] — ^Where  an  intestate 
had  died  leaving  no  known  relatives,  and  h'\s 
estate  had  been  partly  administered  by  his 
widow,  who  died  leaving  a  will,  the  court  made 
a  grant  de  bonis  non  to  tho  nominee  of  the 
Duchy  of  Lancaster,  who  was  the  residuary 
legatee  of  the  widow.  Avard,  I»  goedt  of,  11 
P.  D.  75  ;  56  L.  T.  678. 

Service  of  Writ  oat  of  Jurisdiction— Leave  to 
Issue.] — Onl.  II.  r.  4,  of  the  Chancery  of  Lan- 
caster Rules,  which  provides  that  "  no  writ  of 
summons  for  service  out  of  the  jurisdiction  ,  .  . 
.  .  .  shall  be  issued  without  the  leave  of  the 
court  or  Tice-Chaneellor,"  applies  to  aU  writs 
for  service  out  of  the  jurisdiction  of  the  Palatine 
Court,  whether  the  person  to  be  served  is  or  ia 
not  within  the  jurisdiction  of  the  high  court. 
Accordingly,  leave  of  the  Vice-Chanccllor,  or 
court,  of  the  county  palatine  for  issue  of  the 
writ  out  of  the  jnriscuction  most  be  obtained 
before  makingapplication  to  the  conrt  of  appeal 
under  17  &  18  Vict.  c.  82,  s.  8,  for  leave  to  serve 
the  writ  upon  a  person  out  of  the  jurisdiction  of 
the  Palatine  Court,  but  within  the  jurisdiction 
of  the  high  court.  Walker  v.  Doddt,  57  L.  J., 
Ch.  2U6 ;  37  Ch.  D.  188  ;  58  L.  T.  291 ;  36  W, 
K.  133— C.  A. 

Upon  application  ex  parte  by  the  plaintiff 
in  a  suit  in  the  court  of  chancery  of  the  county 
palatine  of  Lancaster,  the  lords  justices  of  the 
High  Court  of  Chancery,  under  the  powers 
given  to  them  by  the  Court  of  Chaocery  of 
Lancaster  Act,  1854,  ordered  that  service  of  the 
claim  in  the  suit  Edioald  be  effected  npon  one  of 
the  defendants  out  of  the  jurisdiction  of  the  said 
county  palatine  ;  and  directed  such  order  to  be 
drawn  up  by  one  of  the  registrars  of  the  High 
Court  of  Chancery.  Waltham  v.  Gnadyear,  7 
De  G.  M.  &  Q.  76 ;  24  L.  J.,  Ch.  S87  ;  1  Jar. 
(KA)  197. 

TnmfBT  to  mgh  Cmrt.]— The  fact  of  qaes- 
tions  of  legal  difficulty  arising  in  a  suit  insti* 
tated  in  the  court  of  chancery  of  the  county 
imlatlne  of  Lancaster  is  not  sufficient  reason 
for  transferring  it  to  the  High  Court  of 
Chancery.  Waltham  v.  Goodier,  3  W.  B. 
352. 

Persons  who  had  assigned  property  in  trust 
for  their  creditors  brought  an  action  in  the  court 
of  the  county  palatine  against  the  trustees  and 
a  purchaser  from  them,  for  accounts,  and  to 
impeach  the  sale,  alleging  fraudulent  dealings 
by  the  trustees  and  a  collusive  sale  at  an  under* 
value.  The  property  waa  within  the  jurisdic- 
tion of  the  palatine  court,  and  all  the  parties 
resided  within  it  at  the  time  of  the  sale  ;  but 
one  of  the  trustees,  whose  conduct  waa  especially 
impeached,  had  since  gone  to  reside  out  of  the 
jurisdiction  of  that  court.  By  leave  of  the  court 
of  appeal,  service  on  him  out  of  the  jurisdiction 
of  the  pidatine  court  was  efEected.  He  then 
applied  to  transfer  the  action  to  the  high  court. 
The  other  defendants,  except  a  defendant  having 
a  very  small  interest  concarrent  with  that  of  the 
plaintiffs,8upportcdtheBpplication  : — Held,  with- 
out laying  down  any  general  rule,  that  the  appli- 
cant being  the  principal  defendaiit,  no  sufficient 
reason  was  shown  in  this  case  for  obliging  him 
to  defend  the  action  in  the  county  palatine,  and 
that  it  ought  to  be  transferred  to^e  high  coort. 
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doolie  V.  SmUh,  44  Ch.  D.  78;  62  L.  T.  712— 

C.  A. 

The  sole  defendant  in  an  action  commenced  in 
*he  court  of  chancery  of  the  county  palatine 
of  Lancaster  resided  out  of  the  jurisdiction.  On 
the  16th  June  the  court  of  appeal,  on  the  ex 
parte  application  of  the  plaintiff,  gave  the 
plaintifE  leave  to  serve  the  writ  out  of  the  juris- 
<liction  of  the  palatine  court,  on  the  plaintiff 
undertaking  to  consent  to  a  transfer  of  the  action 
to  the  high  court  of  juRtice  in  case  an  appUca- 
tion  for  such  transfOT  should  be  made  by  the 
■defendant.  On  the  defendant  subsequently 
applying  for  a  transfer,  the  court  of  appeal 
made  the  order,  and  ordered  the  plaintiff  to  pay 
■(in  any  event)  the  coats  incurred  in  obtaining 
the  order.  Wntiiiimtjh,  la  re,  Srrjencgon  v. 
Seloe,  24  Ch.  D.  280  ;  49  L.  T.  220  ;  32  W.  E. 
101— C.  A. 

 Fund  Paid  in  under  Trustee  Belief  Aot.] 

— A  fund  had  been  paid  by  trustees  into  the 
court  of  chancery  of  the  county  palatine  of  Lan- 
caster under  the  Trustee  Iteiief  Act.  A  person 
•claiming  to  be  entitled  to  the  fund,  and  to  whom 
notice  of  the  payment  in  had  been  given,  resided 
out  of  the  juiisdiction  of  that  court,  and  applied 
to  the  court  of  appeal  under  s,  8  of  17  &;  18 
Vict.  c.  82,  for  a  transfer  of  the  matter  to  the 
chancery  division  of  the  high  court,  and  a 
ti-ansfer  of  the  fund  to  the  Paymaster-General. 
2«o  step  bad  been  taken  by  the  applicant  in  the 
(Uilatine  court : — Hel<lt  that  the  applicant  was 
not  a  "  party  proceeding "  in  the  matter  within 
'  the  meaning  of  the  section,  and  that  the  court 
liad  no  jurisdiction  toorder  the  fund  to  be  trans- 
ferred.   Metfwood,  In  re,  58  L.  T.  292— C.  A. 

Juriidietion.] — The  court  of  chancery  of  the 
«ounty  palatine  of  Lancaster  has  not,  as  to  lan<l 
end  pcisooal  estate  within  its  junHdictton,  power 
to  appoint  a  new  trustee  in  the  place  of  a  trustee 
who  is  of  unsound  mind,  but  who  has  not  been  so 
found  by  inquisition.  Orvierod,  In  re,  28  L.  J., 
Ch.55  ;  4  Jur.  (N.S.)  1289;  7  W.  B.  71. 

The  power  to  appointnew  trustees  in  the  place 
of  trustees  of  unsound  mind,  but  not  so  found 
by  inquisition,  is  by  the  Trustee  Acts  given,  not 
to  the  court  of  chancorj-,  but  to  the  Lord  Chan- 
cellor, or  other  the  persons  intrusted  with  the 
«are  of  lunatics.  lb. 

The  principle  under  which  the  jurisdiction  in 
y-ersonam  of  the  old  court  of  chancery  extends, 
in  effect,  to  property  wherever  situate,  applies  to 
the  chancery  court  of  the  county  palatine  of 
Lancaster.  Zmtgdendale  CoWm  Spinning  Co., 
U  re,  8  Ch.  D.  160 ;  38  L.  T.  776 ;  26  W.  E. 
491. 

Therefore,  where  the  defendants  in  an  action 
iu  the  chancery  court  of  the  coimty  palatine  of 
Lancaster  were  within,  but  their  property  was 
ibeyond,  the  boundary  of  the  local  jurisdiction 
Held,  that  the  jurisdiction  of  that  court  was  the 
jurisdiction  in  personam  of  the  old  court  of 
■chancery  withiu  the  boundary,  and  therefore 
1  hat  the  palatine  court  could  exercise  jurisdiction 
over  the  property,  and  could  enforce  any  onler 
in  the  action  by  applying  to  the  supreme  court 
under  the  Court  rf  Chancei7  of  Lancaster  Act, 
1854,  s.  7,  and  judicature  Act,  1873,  s.  18,  sub-s. 
■2,  and  motion  by  the  defendants  to  stay  the 
action  for  want  of  jurisdiction  refused  with  costs. 
lb. 

The  Vice-Chancellor  of  the  county  palatine  has 
tu>  jurisdiction  to  grant  an  injunction  restraining 


proceedings  In  the  high  court,  Alitm,  In  re, 
Joh»g<m,  In  re,  47  L.  .1.,  Ch.  755  ;  8  Ch.  D.  I  ;  38 
L.  T.  304  ;  26  W.  H.  450— C.  A. 

The  jurisdiction  of  the  palatine  court  is  co- 
ordinate with  that  of  high  court.  lb. 

In  1874,  a  petition  was  presented  in  the  court 
of  the  county  palatine  of  Lancaster,  for  a  guardian 
and  maintenance  of  two  infants,  who  were  en- 
titled for  life  to  a  very  large  property  under  their 
great -grandfalhcr's  will.  Their  mother  and 
another  were  appointed  guardians,  and  an  allow- 
ance for  maintenance  was  fixed,  and  was  i^ter- 
wards  varied  from  time  to  time  by  the  court. 
In  1877,  the  mother,  as  next  friend  of  the  infants, 
obtained  in  the  high  court  a  judgment  for  ad- 
ministration of  the  testator's  estate,  and  then 
took  out  a  summons  in  the  action  for  the  ap- 
pointment of  guardians  and  an  allowance  for 
maintenance.  The  summons  was  not  served  on 
the  other  guardian,  but  he  heard  of  it,  and  by  the 
direction  of  the  Vice- Chancellor  of  the  county 
palatine  took  out  a  summons  for  direction  in  the 
palatine  court.  On  the  summons  being  at- 
tended the  Vice-Chancellor  expressed  strong 
disapprobation  of  the  conduct  of  the  mother 
in  taking  out  the  summons  in  the  hi;^  court, 
took  an  undertaking,  which  she  voluntarily 
offered,  not  to  proceed  further  with  the  sum- 
mons in  the  high  court,  and  made  a  reference 
to  the  registrar  as  to  revising  the  allowancon 
for  maintenance.  Soon  afterwards,  the  mother, 
as  next  friend  of  the  infants,  applied  to  the 
Vice-Chancellor  of  the  county  palatine  to  dis- 
charge the  undertaking  and  to  stay  proceed- 
ings in  the  palatine  court.  This  application 
having  been  refused,  the  mother,  as  next  friend 
of  the  infants,  appealed  : — Held,  that,  although 
the  high  court  had  full  jurisdiction  to  appoint 
guardians  and  order  maintenance,  notwithstand- 
ing the  previous  orders  made  hj  the  palatine 
court,  such  jurisdiction  ought  not  to  be  exercised 
unless  some  special  ground  was  shown,  inasmuch 
as  it  was  better  for  the  inftints  that  their  main- 
tenance and  education  shotild  remain  under  the 
direction  of  the  judge  who  had  directc<i  them 
for  three  years,  and  was  fully  acquainted  with 
the  case  ;  and  that  the  proceedings  in  the  pala- 
tine court  ought  not  to  be  stayed.  lb. 

Held,  aho,  that  »a  the  Vice-Chancellor  of  the 
coimty  palatine  had  no  jurialiction  to  grant  an 
injunction  to  restrain  proceedings  in  the  high 
court,  he  ought  not  to  have  taken  an  undertaking 
to  <li8eontinue  them,  and  the  undertaking  was 
accordingly  discharged.  lb. 

Staying  Proceedinge.]  —  A  person  who  has 
obtained  a  creditor's  order  for  administration  of 
a  testatrix's  estate  in  the  palatine  court  of  the 
Duchy  of  Lancaster,  and  who  is  neither  a  party 
to  a  suit  in  the  high  court  for  the  same  purpose, 
nor  has  proved  his  debt  under  an  administration 
order  therein  made  subsequently  to  the  order  in 
the  palatine  court  suit,  is  a  mere  stranger  to  the 
high  court  suit,  and  a  motion  made  by  a  person 
so  circumstanced  in  the  high  court  suit  to  stay 
proceedings  therein,  on  the  ground  of  the  order 
made  in  the  palatine  court  suit,  was  refused, 
with  costs,  upon  the  ^ound  of  his  being  such 
Htranger,  Yatet,  In  re,  Bradley  v.  Stafoz,  3 
Ue  G.  J.  &  S.  402. 

The  fact  of  an  administration  decree  having 
been  obtained  in  the  court  of  chancery  of  the 
county  palatine  of  Lancaster  is  not  a  ground  for 
staying  proceedings  for  the  administration  of  the 
same  estate,  where  a  portion  alL.  the  estate  is 
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sitnate  beyond  the  jnriBdlction  of  the  Lancaster 
conrt.  U  ywM  v.  ffvgk&t,  28  L.  J.,  Ch.  283  ;  5 
Jur.  (N.8.)  IBS  ;  7  W.  K.  197. 

On  appenl,  the  court  ordered  all  the  pro- 
ceedings in  the  suit  to  be  stayed,  the  plaintiff  to 
have  the  conduct  of  the  suit  in  the  court  of 
limited jnrisdiction,  the  plaintiff  appearini^  in  that 
court  for  that  purpose.   S.  C,  28  L.  J.,  Ch.  485. 

Iqjiuiotion  —  Appeal]  —  An  injnnction  was 
granted  by  the  lords  justices,  as  the  court  of 
appeal  from  the, chancery  court  of  Lancaster, 
against  a  person  out  of  the  jurisdiction  of  that 
chancery  court.  Ihw7ietv.JaoJcsim,H\V.R.W)7. 

Bnlu  aa  to  CostB.] — Under  the  Judicature 
Act,  1873,  6,  91,  which  enacts  that  the  Beveral 
rules  of  law  enacted  and  declared  in  this  act 
ehall  be  in  force  and  receive  effect  in  all  courts 
whatsoever  in  England  bo  far  aa  the  matters  to 
which  such  rules  relate  shall  be  respectively 
cognisable  by  such  courts  :  Ord.  LV.  (under  the 
Judicature  Act,  1876)  is  applied  to  proceedings  in 
the  court  of  passage  of  the  oorough  of  Liverpool ; 
and  a  plaintiff  who  recovers  a  shilling  damages 
in  an  action  for  slander  tried  by  a  jury  in  that 
court  is  entitled  to  his  costs  imless  the  jodge 
before  whom  the  action  was  tried  has  ordered 
otherwise.  Xing  t.  ffaieketuiffrth,  48  L.  J., 
43.  B.  481 ;  4  Q.  B.  D.  371 ;  41  L.  I.  411 ;  27 
W.K.660. 

CoBtB— Patent  Action— Power  ovsr.]— At  the 
trial  ot  an  action  in  the  palatine  court  to  re> 
strain  the  infringement  of  a  patent,  the  Vice- 
Chancellor  held  that  the  patent  was  invalid  in 
consequence  of  a  claim  being  made  which  was 
bad,  and  dismissed  the  action  with  costs.  The 
defendant  hod  delivered  particulars  of  objec- 
tions, and  the  Vice-Chancellor  stated  that  he 
was  of  opinion  that  the  defendants  should  have 
the  costs  of  their  witnesses  who  attended  to 
support  the  particulars  of  objections,  though 
they  had  not  been  called.  On  taxation,  the 
registrar  disallowed  these  costs,  but  the  Vice- 
Chancellor  overruled  his  objection  : — Held,  that 
the  discretion  of  the  court  of  chancery  and  the 
palatine  court  with  reference  to  costs  was  not 
taken  away  by  Lord  Cairns'  Act  and  Sir  John 
Bolt's  Act  in  the  cases  which  those  acts  enabled 
those  courts  to  try,  and  that  these  courts  ought 
not  to  follow  by  analogy  a  rule  which  applied 
to  courts  having  no  discretion  as  to  costs,  and 
therefore  the  Vice-Chancellor  had  power  to  give 
these  costs  of  the  particulars  of  objections  to  the 
defendant  without  a  ccrtilicate  under  s.  43  of 
the  Patent  Law  Amendment  Act,  1862.  Parnell 
T.  Mart,  29  Ch.  D.  326  ;  68  L.  T,  186 ;  83  W,  K. 
481— C.  A. 

 Sefreihen — Copies  of  CtnrreBpondenoe.] — 

The  amouut  of  the  refreshers  allowed  to  counsel 
in  cases  in  the  palatine  court  is  in  the  discretion 
of  the  taxing-master,  and  he  is  not  bound  by 
Ord.  LXV.  r.  27,  sub-s.  48,  of  the  Rules  of  the 
Supreme  Court.  Where  a  case  depended  very 
much  on  the  terms  used  in  correspondence  con- 
ducted in  Ftench  between  the  plaintiffs  inter  se 
And  the  defenduits  inter  se,  the  court  refused  to 
overrule  the  decision  of  the  judge  who  heartl  the 
case,  affirming  the  decision  of  the  taxing-master, 
allowing  the  costs  of  copies  of  the  correspondence 
in  French  as  well  as  of  the  English  translation 
for  the  use  of  counsel.  £brard  v.  Ganier.  55 
I*  T.  741— C.  A. 


Jadgment  by  Defkolt — Betting  AsideJ— Ac- 
cording to  the  true  construction  of  Ord.  XXXIIL 
r.  21,  of  the  Rules  of  the  Palatine  Court  of  Lan- 
caster, a  party  against  whom  judgment  has  been 
given  by  default  must  make  application  to  set  it 
aside  within  six  days  if  the  court  be  then  sitting, 
and,  if  it  be  not  then  sitting,  on  the  next  day 
on  which  the  conrt  shall  be  sitting  to  hear  such 
motions.  An  application  for  extension  of  time 
by  a  party  who  desires  to  apply  to  set  aside  a 
judgment  made  against  him  by  default,  may  bo 
made  at  the  time  when  he  makes  the  application 
to  set  aside  the  jadgment,  if  the  action  is  still 
pending.  Brt^maw  v.  Warlow,  65  L.  J.,  Ch. 
Sb2  ;  32  Ch.  D.  403  ;  64  L.  T.  488  ;  84  W.  a  667 
— C.  A. 

Appeal  from.] — Ord.  LVIII.  of  the  Rules  of 
Court,  1875,  applies  to  appeals  from  the  court  of 
the  county  palatine  of  Lancaster  as  well  as  to 
appeals  from  the  high  conrt  of  justice,  and  the 
time  for  appealing  is  now  regulated  by  r.  15  ot 
that  order,  and  is  no  longer  governed  by  the 
General  Orders  of  1855  regulating  appeals  from 
the  court  of  the  comity  palatine.  Zee  v.  A'uttall, 
48  L.  J.,  Ch.  616  ;  12  Ch.  D.  61 ;  41  L.  X.  4  ;  27 
W.  R.  805— C.  A. 

Section  1  of  the  Supreme  Court  of  Jndicature 
(Procedure)  Act,  1694,  which  enacts  tiiat  no  appeal 
shall  lie,  without  the  leave  of  the  judge  appealed 
from  or  of  the  court  of  appeal,  from  any  interlo- 
cutory order,  applies  to  appeals  from  the  palatine 
court.  The  court  ot  appeal  will  not  generally 
give  leave  to  appeal  from  an  interlocutory  order, 
unless  it  sees  that  it  it  does  not  interfere  some 
injustice  will  be  done.  Jhwion  t,  Drotophore 
C,K,  12  R.  138— C.  A. 

The  30  &  31  Vict.  c.  64.  for  the  dispatch  of 
business  in  the  court  of  appeal  in  chancery,  does 
not  enable  one  of  the  lords  justices  sitting  alone 
to  act  as  a  court  of  appeal  from  the  court  of 
chancery  <^  tiie  county  palatine  of  Lancaster. 
Ji^rthaw  T.  Vieiert,  37  L.  J.,  Ch.  488 ;  L.  R.  3  Ch. 
518  ;  16  W.  B.  772.  S.  P.  Janei  v.  SiUkair,  37 
L.  J.,  Ch.  277  J  17  L.  T.,  485 ;  18  W.  R.  295. 


o.  StanuarleB  Ooort. 

8a  alto  Mines  and  Minerals. 

The  stannary  court  is  a  court  of  law,  but  not  ot 
equity.    Trclawny  v.  Williamg,  2  Vem.  483. 

The  equitable  jurisdiction  of  the  vice-warden 
of  the  Stannaries  oC  Cornwall  depends  upon  the 
principles  of  equity  as  administered  in  the  court 
of  chancery.    Viee  t.  Tkomat^  4  Y.  &  ColL  538. 

Lands  in  ComwaU.]— Prince  of  Wales  may  file 
an  Knglish  information  of  intrusion  by  his 
attorney-general,  for  land  parcel  of  Uuchy  of 
Cornwall.   Att.-Gm.  v.  St.  Aubyn,  Wightw.  169. 

A  surrender  to  the  use  of  the  will  is  not 
necessary  to  support  a  devise  of  lands,  parcel  of 
the  ancient  Duchy  of  Cornwall,  the  tenure  wherof 
was  originally  a  holding  from  seven  years  to  seven 
years,  but  which  has  in  time  become  a  holding  to 
the  tenant,  his  heirs,  and  assigns,  subject  to  a  tine 
at  the  end  ot  every  seven  years,  and  to  forfeiture 
on  non-payment.  Vsticke  v.  Peter»t  4  Kay  &  J. 
437  ;  4  Jur.  (K.8.)  1271. 

Under  a  devise  of  all  the  testator's  lands  to  A. 
in  fee,  followed  by  a  devise  of  his  dcchy  lands 
to  B.  for  life,  the  reversion  expectant  upon  B.'8 
life  estate  in  the  duchy  lands  paapa'to  a1  ^ft. 
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Appeal  from  Order  of  'nce-Warden— Deposit  by 
Appellant  ai  Security.] — NotwithstamliDg  that 
the  appellate  jurisdiction  of  the  Lord  Warden  of 
the  Stannaries  has,  by  the  Judicature  Act,  1873, 
bcai  transferred  to  the  court  of  api«Kil,  the 
rcqniromcnts  of  the  Stannaries  Act,  lM>y,  b.  32, 
as  to  the  deposit  by  the  appellant  of  20/.  in  the 
hands  of  the  registrar  of  the  stannaries  court 
prior  to  appealing,  are  still  in  force.  M'egt  Devi'n 
Great  Cmmlt  Mine,  In.  re,  07  L.  J.,  Ch.  850  ;  38 
Ch.  D.  51  ;  58  L.  T.  61  ;  3G  W.  R.  342— C.  A. 

Winding-iip — Order  f6r  Iiupeotion  of  Docn- 
menti.] — The  practice  of  the  stannaries  court  is 
the  same  as  that  of  the  high  court  of  justice, 
that  the  mere  fact  of  a  petition  is  not  enough  to 
justify  an  order  for  inspection  of  books.  But  if 
gronnda  are  shown,  the  petition  may  properly 
Ijc  ordered  to  stand  over  to  allow  the  petitioner 
to  enforce  his  right  as  a  shareholder  to  inspection. 
The  right  o£  inspection  under  the  22nd  section  of 
the  Stannaries  Act,  1S55,  is  personal  to  the  share- 
holder, and  does  not  extend  to  his  solicitors  or 
agents.  Weit  Devon  Great  Contois  Mine,  In  re, 
27  Ch.  D.  106 ;  61  L.  T.  841 ;  32  W.  B.  890— C.  A. 

d.  other  Oowrts. 

Salford  Hundred  Court.] — Section  7  of  the 
fialford  Hundred  Conrt  of  Record  Act,  IsfiS, 
enacts  that  "no  defendant  shall  be  permitted  lo 
object  to  the  jurisdiction  of  the  conrt  otherwise 
than  by  special  plea,  and,  if  the  want  of  juris- 
diction be  not  so  pleaded,  the  court  shall  have 
jurisdiction  for  all  purposes  "  : — Held,  that  the 
defendant  against  whom  judgment  had  been 
recovered  in  the  Salford  Hundred  court,  he  not 
having  pleaded  to  the  jurisdiction,  could  not 
have  a  writ  of  prohibiUon  on  the  ground  of  want 
of  jurisdiction,  inasmuch  as  the  above-roentionctl 
section,  under  the  eirctunstonces.  conferred  juris- 
diction on  the  Salford  Hundred  court.  Omni 
V.  Brearey  (2  Ex.  D.  346),  overruled.  C'hadwich 
T.  Ball,  U  L.  J.,  Q.  B.  396 ;  14  Q.  B.  D.  855 ;  52 
L.  T.  949—0.  A. 

Adefendont  in  an  action  in  the  SaUbrd  Hnn- 
dred  court  may  obtain  a  vrit  of  prohibition  not- 
withstanding that  he  has  not  pleaded  to  the 
jurisdiction,  although  the  act  regulating  the 
procedure  in  that  court  enacts  that  "no  defen- 
dant shall  be  permitted  to  object  to  the  jurisdic- 
tion of  the  court  otherwise  than  by  special  plea, 
and  if  the  want  of  juiisdiction  be  not  so  pleaded, 
the  court  shall  have  jurisdiction  for  all  pur* 
poses."  Oram  v.  Brearey,  46  L.  J.,  Ex.  481 ;  2 
Jii.  D.  346  ;  36  L.  T.  475  ;  26  W.  B.  696. 

Enndrad  Court.]  —  The  hundred  court  was 
derived  out  of  the  ancient  common  law  county 
court.    Hallet  v.  Byrt,  5  Mod.  254, 

Upon  a  nonsuit  in  the  hundred  court  before 
appearance  there  were  no  costs  allowed,  and,  if 
given,  a  writ  of  false  judgment  lay.  Simjpion  v. 
Merxille,  1  Shower,  47. 

A  hundred  court  at  common  law  could  not 
have  a  levari  facias,  bnt  by  custom  it  might. 
Ih, 

Toliey  Conrt— Bristol— Foreign  Attaehmsat.] 

— An  attachment  of  the  goods  of  the  defendant 
in  an  action  of  debt  in  the  Tolzey  court  of  Bristol 
is  only  a  process  to  compel  the  appearance  of  the 
defendant,  and  docs  not  make  the  plaintiff  a 
secured  creditor  within  the  meaning  of  s.  16, 
sub-s.  5  of  the  Bankruptcy  Act,  1869.  The  eff^t 
of  an  attachment  of  the  goods  of  the  defendant 


in  an  action  of  debt  in  the  Tolzoy  court  is  the 
same  as  that  of  a  foreign  attachment  in  tho 
Mayor's  court.  iScaj',  Ex  jKirtc,  Price,  In  re,  51 
L.  J.,  Ch.  448  :  17  Ch.  D.  74  ;  44  L.  T.  887. 

City  of  London  Court — Jurisdiction — Emidoy* 
ment  within  the  City.] — The  plaintiH,  a  rcslilcut 
of  Manchester,  issued  a  default  summons  in  the 
City  of  London  Court  against  the  defendant, 
who  was  employed  as  a  merchant's  clerk  within 
the  City  of  Ix>ndoQ,  but  w*ho  resided  elsewhere  : 
—Held,  that  the  Judge  of  the  City  of  London 
court  had,  under  the  Loudon  (City)  Small  Debta 
Extension  Act,  iy."f2,  s.  3'J,  juriailiction  to  deal 
with  the  summons,  and  that  that  act,  with  the 
exceptions  of  five  sections  relating  to  procedure 
and  to  costs  in  actions  for  small  sums,  was  still 
in  force,  and,  although  modified  as  to  the  position 
of  the  judge,  and  asisiniilated  in  its  procedure  in 
many  ways  to  the  county  court,  was  neither  iD 
fact  nor  by  implication  rcpoali-d  by  the  County 
Courts  Acts  of  18117  and  ISSS.  Kvtiu-r  v. 
PhUlipt,  60  L.  J.,  Q,  B.  505  ;  [1891]  2  Q.  B.  267  f 
64  L.  T.  628  ;  39  W.  B.  626  ;  66  J.T.  54. 

Kanorial  Courti.] — The  bailiff  and  burgesses 
of  an  ancient  borough  had  from  time  immemorial 
been  lords  of  the  manor  and  owners  of  the  guild- 
hall within  the  borough,  and  by  a  charter  of 
Philip  and  Mary,  jwwer  was  granted  to  them  to 
hold  manor  courts  in  the  guildhall  twice  in 
every  year,  as  of  ancient  time  had  been  used  "  ; 
and  until  ISIO  such  courts  had  been  imme- 
morially  held  ;  in  that  year,  commissioners  under 
an  inclosure  act  awarded  to  H.  all  the  manor, 
with  the  rights,  members,  courts,  view  of  frank- 
pledge, excepting  to  the  bailiffs  and  bui^sscs 
the  guildhall: — Held,  that  this  exception  did  not 
exclude  the  new  lord's  right  to  hold  his  manor 
courts  in  the  guildhalL  lim  v.  Ilchetter  Cor- 
poration, iD.lc  B.  324 ;  2  B.  &  0.  764  ;  2  L.  J. 
(0.8.)  K.  B.  147. 

The  Court  of  Queen's  Bench  is  not  a  court 
of  error  or  appeal  from  a  manorial  court.  S^.  v* 
Old  Sail  (iVa»(^),  10  A.  £.  248  i  2  F.  &  D. 
515  ;  8  L.  J.,  Q.  B.  243  ;  3  Jar.  168. 

Court  of  HuBtingfl.]— The  lord  mayor  of 
London  is  not  the  sole  judge  of  the  court  of 
hustings,  for  by  the  constitution  of  that  court  it 
may  be  held  by  six  aldermen  in  his  absence. 
Marlncick  v.  London,  2  Bro.  P.  C.  409. 

A  writ  of  error  upon  a  judgment  given  in  the 
sheriff's  court  on!^  lies  to  the  court  of  hustings 
in  Lcmdon,  MarkaicU  v,  London,  2  Bro.  P.  C. 409. 

Sly— Palatine  Court]— The  bishop  of  Ely  has 
not  a  palatinate  jurisdiction  within  the 
though  exercising  jnra  reiralia  there.    Grant  v. 
Bagge,  3  East.  128 ;  6  B.  B.  £69. 

Borongh  Court.]— A  court  had,  from  time 
immemorial,  been  holden  before  the  steward  ant] 
portreeve  of  a  borough,  or  their  sufficient  deputy 
or  deputies,  and  a  court  waa  holden  before  the 
deputy  of  the  steward  and  portreeve  : — Held, 
that  both  these  offices  might  be  held  by  the  same 
person,  and  that  the  appointment  of  tbe  deputy 
by  Uie  person  so  holding  them  was  sufficient. 
Green  t.  Baviet,  8  B.  &  Aid.  60. 

Court  Leet— Jurisdiction.]- The  offence  of 
selling  a  loaf  of  bread  short  of  weight  is  not 
within  the  jurisdiction  of  a  conrt  leet.  CoU- 
hrooJte  Y.  Elliott,  3  Buir.  1859. 

An  amercement  at  a  court  leet-lor  a  printa 
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injn.y  to  the  lord  is  illegal,  thoag^  Uiere  be  a 
castom  to  warrant  it.  Wix^  T.  Li>vatt,  6  Term 
Bep.  Ml. 

A  custom  to  swear  the  jurors  at  one  court  lect 
to  inquire  and  return  their  presentments  at  the 
next  court  is  bad  in  law.  Savidtm  t.  Oneropy 
2  East.  56  ;  6  A.  K.  373. 

Court  Baron— JnrUdiotlon.]— A  court  baron 

cannot  be  legally  held  without  two  free  suitors. 
Mumtey-v.  Walt(m,  4  Term.  Rep. 446,  n.  And  see 
Holroydy.  Srcarc,  2  B.  &  Aid.  473;  21  R.  R.  3151. 

In  the  record  of  a  judgment  of  a  court  haron, 
it  was  stated  that  the  court  was  held  "  before 
W.  S.,  steward  of  the  court,  and  W.  U.  and  O. 
M.,  and  others,  free  suitors  of  the  court " :  — Held, 
first,  that  it  was  not  necessary  to  state  that  W. 
K.  was  steward  of  the  manor.  Brown,  v.  Gell, 
2  C.  B.  861  ;  3  D.  &  L.  823  ;  15  L.  J.,  C.  P.  187  ; 
10  Jiir.  666. 

Held,  secondly,  that  the  style  of  the  court  thus 
stated  was  correct.  Ih. 

Held,  thirdly,  that  it  was  snfficlent  to  state  the 
names  of  two  of  the  suitors  only.  Ih. 

 Abolition  and  EevlTal.]— By  2  &  3  Vict. 

c.  85,  the  old  court  baron  of  the  honour  of  Ponte- 
f  ract,  in  the  county  of  York,  was  abolished,  and 
a  new  court  was  substituted  in  its  place.  By  9 
■it.  10  Vict,  c  95,  and  an  order  in  council  made  in 
pursuance  of  that  act,  the  new  court  was 
abolished  : — Heltl,  that  according  to  the  true 
construction  of  the  several  acts  the  old  coart 
was  not  revived,  and  coil s^equently  that  a  replevin 
obtained  out  of  that  court  was  void.  Hellawell 
T.  Eattwood,  6  Ex.  295  ;  20  L.  J.,  Ex.  154. 

Ancient  County  Courts.] — An  action  could  not 
be  brought  in  a  county  court  unless  bolh  the 
defendant  resided  and  the  cause  of  action  arose 
within  the  countv,  i.e.,  within  the  jurisdiction  of 
the  court.    WeUh  v.  Troyte,  2  H.  lil.  29. 

I'he  plaintiff  might  sue  in  a  superior  court  for 
adebt  under  40a.  if  he  could  not  sue  in  any  inferior 
court,   limhy  v.  Fearon,  8  Term  Rep.  235. 

A.  became  indebted  to  B.  inasum  notexceeding 
40*.  for  the  carriage  of  a  parcel  of  goods  :  and  in 
a  month  aftenvaixls  incurred  another  debt  to  B. 
not  exceeding  40*.  for  the  carriage  of  a  second 
parcel.  A.  brought  two  actions  in  the  county 
court  for  tiic  respective  debts  : — Held,  that  the 
causes  of  action  were  distinct,  and  that  A.  was 
entitled  to  sue  separately  on  each  demand,  and 
the  court  refused  a  prohibition.  Rex  v.  Here' 
fbrdnhire  (^Slieriff^  1  B.  &  Ad.  672. 

When  a  demand  exceeding  40<.  appeared  on 
the  foce  of  the  declaration,  the  county  court  had 
DO  jnrisdictioQ  ;  and  the  particulars  (which  were 
returned  as  part  of  the  proceedings)  could  not  be 
resorted  to  in  order  to  shew  that,  in  reality,  the 
demand  was  below  40*.  Dempster  T.  Pumell,  3 
Man.  &  G.  375  ;  4  Scott  (N.E.)  30;  1  D.  (N.S.) 
168;  11  L.  J.,  CP.  33. 

Court  of  Beqtuits — TmiidlotioiL] — A  party 
who  merely  originated  a  suit  by  statmg  his  case 
to  a  court  of  requests,  and  proceeded  to  execution 
of  the  ju<lgment  of  the  court,  was  not  guilty  of 
trespass,  though  the  proceedings  were  erroneous, 
or  without  jorisdiction.  Carratt  t.  Morley,  I 
O.  B.  18;  1  a.  ft  D.  275;  10  L.  J.,  Q.  B. 369  ;  6 
Jur.  259. 

But  such  of  the  commissioners  of  the  court  as 
were  parties  to  the  adjudication  were  liable  in 
trespass,  if  the  court  tmd  not  jurisdiction ;  and 


inrlsdiction  could  not  be  inferred  from  the  mere 
fact  that  they  acted  in  a  manner  which  required 
it  to  justify  their  proceedings.  lb. 

If  the  warrant  of  the  court  was  correct,  or  even 
substantially  good,  th;i  officer  who  executed  it 
was  not  guilty  of  trespass  ;  but  if  it  was  defective 
in  describing  the  court  by  the  proper  name  and 
style,  it  did  not  protect  the  officer.  lb. 

In  an  action  against  commissioners  of  a  court 
of  requests  and  their  officer  for  taking  goods, 
they  justiiied,  alleging,  that,  at  a  court  boldcn 
by  them  pursuant  to  statute,  the  plaintiff  com- 
mittetl  a  contempt,  and  thereupon  the  commis- 
sioners imposed  a  fine  upon  him, and  issued  their 
warrant  to  the  officer  to  levy  it,  by  virtue  of 
which  he  seized  the  goods.  It  was  proved  that 
the  commissioners  were  acting  in  their  jurisdic- 
tion, and  that  a  conviction  and  warrant  produced 
were  signed  by  them :  and  in  proof  of  the  con- 
tempt andthe  procee<linga  thereupon,  the  convic- 
tion of  the  plaintiff  and  the  warrant  to  levy  the 
fine  were  put  in  : — Held,  that  although  the  plea 
stated  as  a  sulwtantivc  fact  that  the  plaintiff  bad 
been  guilty  of  a  contempt,  and  not  merely  that 
he  had  been  conviciol,  the  fact  of  contempt 
could  not  be  inquired  into  ;  for  the  allegation  of 
it  might  be  rejected  as  unnecessary,  as  the  con- 
viction and  warrant  were  pleaded,  and  these 
appearing  to  have  issued  from  a  competent  juris- 
dlctioD,  were  conclusive  of  the  facts  stated  in 
them.    Aldridgp  v.  Haines,  2  B.  &  Ad.  395. 

The  judge  of  the  Belper  court  of  requosto, 
erected  by  an  act  of  parliament,  had  no  power  to 
alter  at  one  court,  without  consent,  a  judgment 
in  favour  of  the  defendant  into  a  jutlgmcnt  of 
nonsuit,  pronounced  by  mistake  at  another  ;  and 
if  he  did,  and  the  plaintiff  proceeded  in  a  second 
plaint  for  the  same  cause  of  action,  the  latter 
proceedings  were  a  nullity.  Webtter  v.  Mason, 
«  D.  P.  C.  705  ;  4  Jur.  720. 

The  Bath  court  of  requests  had  no  jurisdiction 
over  a  claim  for  loss  of  time  in  attending  the  re- 
vising barrister's  court  made  by  a  voter  against  an 
objector.  lioherts  v,  Iljinby,  3  M.  ic  W.  120  ;  fl 
D.  P.  C.  82.  S.  C,  sub.  nom.  Jtcg.  v. Bath  CouH 
of  Requests,  7  L.  J.,  Ex.  45. 

Nor  had  the  Westminster  court  of  requests  in 
similar  proceedings.  Soameg  v.  Uawliiig»,2  C.  3J, 
&  B.  744  ;  4  D.  P.  C.  501  ;  1  Tyr.  i:  G.  46  ;  1 
Gale,  299  ;  6  L.  J.,  Ex.  55. 

 Servioe  of  Proceis.] — An  act  establishing 

a  court  of  requests,  enacted  that  the  mesne  pro- 
cess might  he  served  on  the  debtor,  either  i>er- 
sonally,  or  by  leaving  the  same  at  his  dwcUing- 
house,  lodging,  shop,  place  of  abode,  or  other 
place  of  dealing  or  tiading : — Held,  that  it  was 
Bufflclent  to  leave  the  process  at  a  lodging  where 
the  wife  of  the  debtor  was  living,  though  the 
debtor  himself,  a  seafaring  man,  was  absent  on  a 
voyage,  and  had  been  so  absent  for  six  months 
and  that  such  service  of  process  was  not  so  con- 
trary to  natural  justice  as  to  render  the  jutlg- 
ment  and  execution  obtained  thereupon  void. 
Culvertm  t.  Melton,  3  M.  &  Bob.  200 ;  4  P.  £c 
D.  445  ;  12  A.  &  E.  753 ;  10  L.  J.,  Q.  B.  31  ;  4 
Jar.  IlSa  J.  M. 


COTTBT  FEES. 

See  PRACTICE. 
In  Bankmptoy.]— Banebuftot. 
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Condition,  or  Altemaiire^  1031. 

4.  Dependent  or  Independmit,  1036. 
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7.  Voluntary,  1045. 
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e.  Defence  and  BepUoation,  1088. 

4.  Seidenee,  1086. 

5.  Meature  of  2)amage$,  1087. 
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Vni.  Pabtioulab  Cotenants. 

1.  Belating  to  Landlord  and  TtsnanL — See 

Landlobd  asd  Tenaht. 

2.  In  Charterpartiet.—See  8HlPPlNa. 

8.  In  Pollciet  ef  Inturaiuse — See  Ihsue- 
ASCE. 

4.  In  Rextraint  of  l^ade. — See  Contbact, 
and  Teade. 

6.  In   Canreymcea.  —  See  Vendob  and 

PUBCUASEQ. 

6.  Relating  to  Minee. — See  UlHBa  and 

Minebalb. 

7.  In  M&rtgagct. — See  MOBTOAQE. 

8.  In  Settlements. — See  Settlehekt. 

9.  In  Indentvret  of  A^reiUiee»Mp,^-See 
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See  alao  Deed  and  Bond  ;  and  Ezeoutob 

AND  ADHINIBTBATOB. 

I.  FORM  OF. 

Definition  of.] — An  ag%ement  nnder  hand  and 
seal  is  a  covenant.  Sallee  t.  Garr,  3  Swan. 
647. 

Bat  the  word  "coTenimt''  In  an  agreement 
may  be  conBtroed  to  mean  a  contract  not  under 


seal  in  order  to  effectuate  the  intention  of  the 
parties.  Ifayne  v.  Cummingt,  16  C.  B.  (n.8.> 
421 ;  10  L.  T.  341  j  10  Jar.  (NA)  773.  Rroobee 
T.  Drytdale,  infra. 

Signature  not  nooMiary.] — Signatare  is  not 
necessary  to  deeds  ;  and  the  Statute  of  Frauds 
has  no  operation  as  to  them.  Areline  t. 
WhiMon,  i  Man.  &  G.  801  j  12  L.  J.,  0.  P. 

58. 

To  a  declaration  upon  an  indenture  of  leaser 
by  the  lessor  against  an  assignee  of  the  lessee,  a 
plea,  that  the  indenture  was  not  signed  by  the 
lessor,  or  by  any  agent  authorised  in  writing,  is, 
therefore,  bad.  lb.  S.  P.,  Cherry  t.  Heming, 
4  Ex.  6.11.  Sec  Coach  v.  6oodman,2  Q.k  D. 
159  ;  2  Q.  B.  680  ;  11  L.  J.,  Q.  B.  226. 

What  amoonti  to.] — By  a  marriage  eettlement 
P.  gave,  granted,  and  confirmed  to  S.  imd  her 
assigns  during  her  life,  in  an  event,  which 

happened,  a  yearly  rent  charge,  chained  and, 
chargeable  upon  certain  muiora  of  which  he.  P., 
or  any  person  in  trust  for  him,  was  seised  or 
entitled  for  an  estate  of  inheritnnce,  at  law  or  ia 
eqaity,  subject  to  certain  charges  thereon.  P. 
alao  "  covenanted,  granted,  and  agreed  "  with  8. 
that  she  might  distrain  and  enter  in  the  usual 
way  for  arrears.  He  also  "  granted,  bargained, 
sold,  and  demised"  the  property  to  trustees  for 
a  term  of  years  to  secure  the  rent  charge.  By 
a  decree  in  another  cause  the  interest  of  P.  in  the 
property  was  held  to  amount  only  to  a  life 
estate.  In  a  Bait  to  administer  P.'s  estate,  S. 
put  in  a  claim  as  a  creditor  against  P.'s  estatefor 
the  amount  of  the  arrears  of  the  annuity  ;— Held, 
that  upon  the  terms  of  the  settlement  there  was 
a  covenant  which  S.  could  enforce  against  the 
personal  estate  of  P.  JUonypenny  v.  MonypennVr 
3  De  G.  A  J.  672 ;  28  L.  J.,  Ch.,  303 ;  6  Jni. 
(N.8.)  253  ;  7  W.  B.  276.  AfBtmed,  9  H.  L,  Cas. 
114  ;  31  L.  J.,  Gh.  269. 

Every  obligation  which  on  a  fair  construction 
of  the  language  of  a  deed  is  imposed  on  one  of 
the  parties  thereto  amounts  to  an  express 
covenant  by  him  to  perform  that  obligation. 
But  the  language  must  clearly  show  an  intentioD 
that  there  ^uld  be  an  ^reement  between  the 
covenantor  and  the  covenantee  to  do  or  not  to  do- 
the  particular  thing  referred  to.  Cadogau  and 
Ham  Place  Eitate,  In  re,  WUlia,  Ex  parte,  71 
L.T.387.  •      ^  . 

An  agreement  for  the  sale,  by  the  defendant 
to  the  plaintiff,  of  a  public-house  contained  a- 
clause  by  which  the  pUintiff  was  to  take  the 
lease  held  by  the  defendant,  "subject  to  the 
peilormance  of  the  covenants  thereby  reserved 
and  contained,  such  covenants  being  common, 
and  usmd  in  public-houses."  It  subsequently 
appeared  that  the  defendant's  lease  contained 
a  proviso  or  condition  in  these  words,  "Pro- 
vided always,  that  these  presente  are  upon  this 
express  condition,  and  all  and  every  under- 
lease, deed  of  assignment,  ic.,  which  shall  b& 
made  and  executed  during  the  term,  shall  be- 
left  with  the  solicitor  of  the  ground  landlord 
within  two  months  of  its  date  for  the  purpose 
of  registration,  and  a  fee  of  one  guinea  paid 
for  such  registration,"  and  the  plaintilSE  refused, 
to  complete  the  purchase  and  sought  to  recover 
back  his  deposit: — Held,  that  whether  the 
clause  in  question  amounted  strictly  to  a  cove- 
nant or  not,  it  was  included  under  that  term 
in  the  agreement  between  the  plaintiff  and, 
tiie  defendant,  the  word  being  used  generally.. 
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Sroolieg  V,  Drj/tdale,  3  C.  P.  D.  62 ;  37  L.  I. 
4G7;  2C  W.  R.  331. 

Held,  also,  that  the  clause  amounted  to  a 
covenant  in  the  strict  sense  of  the  word.  lb. 

The  recital,  in  a  deed,  of  an  agreement 
between  the  parties  to  the  deed,  amounts  to  a 
covenant,  if  there  is  nothing  in  the  rest  of  the 
deed  to  show  an  intention  in  the  parties  not 
to  be  boaad  bj  the  terms  of  such  agreement. 
FarraU  v.  HilditcJi,  5  C.  B.  (N.9.)  840  ;  28  L.  J., 
C.  P.  221  ;  5  Jur.  (N.8.)  902 ;  7  W.  B.  409. 
S.  P.,  Lny  V.  Mottram,  19  C.  B.  (N.S.)  479. 

A  deed  between  the  plaintiffs  and  a  railway 
company,  nfter  reciting  that  the  company  was 
dcsirou:!  of  being  supplied  with  350,000  railway 
keepers,  and  that  the  plaintifis  were  willing  to 
supply  them  according  to  the  terms  of  a  specific 
cation  and  tender,  contained  a  covenant  by  the 
plaintiffs  that  they  would  supply  the  sleepers 
within  the  time  specified,  as  and  when,  and  in 
such  quantities,  and  in  such  manner,  as  the 
engineer  of  the  company,  by  order  in  writing, 
from  time  to  time,  or  at  anjr  time  within  the 
PEuriod  limited  by  the  specification,  should  require. 
The  specification  stated  that  the  number  of 
sleepers  required  was  350,000 ;  that  one-half 
would  have  to  be  delivered  in  1847,  and  the 
remainder  by  Midsummer,  1848.  The  deed  alao 
contained  prov  ^eoes  that  the  engineer  might  vary 
the  times  of  del'vety  ;  that  tiie  company  should 
retain  2,OO0Z.  in  their  hands  bb  security  for  the 
performance  of  the  contract,  and  should  pay  it 
over  within  two  months  after  all  the  sleepers  had 
been  delivered  ;  and  that  the  contract  might  be 
put  au  end  to  upon  default  made  by  the  plaintiffs, 
or  upon  their  bankmptcy  or  izisolven<q' : — Held, 
that  there  was  a  covenant  on  the  part  of  the 
company  to  take  the  whole  nnmher  of  350,000 
sleepers.  O.  If.  Ry.  v.  ffarriion,  12  C.  B. 
576  ;  22  L.  J.,  C.  P.  49  ;  16  Jur.  665— Ei.  Ch. 

To  create  a  covenant  in  a  deed,  the  word 
"covenant"  need  not  be  specifically  introduced. 
Where  it  was  agreed  that  A.  should  transfer  his 
business  to  B.  and  C,  and  the  deed  between  the 
parties  contained  a  recital  that  it  had  been 
agreed  between  A.,  B.,  and  C,  that  the  whule  of 
the  debts  of  A.  should  be  paid  by  B.  4;  C.  :— 
Held,  that  an  action  of  covenant  was  maintain- 
able against  B.  and  C.  for  non-payment  of  the 
debts  due  from  A.  Saltoun  v.  Houttoun,  I 
Bine.  433  ;  2  L.  J.,  C.  P.  (0.3.)  93  ;  25  R.  E.  665. 

Where  a  lease  of  mines  contained  a  recital  of 
an  agreement  by  the  lessee  to  pull  down  an  old 
mill  and  build  another,  and  also  a  covenant  to 
keep  such  new  mill  in  repair  and  to  so  leave  it 
at  the  end  of  the  term : — Held,  that  this 
amounted  to  a  covenant  to  build  the  mill. 
Sampson  v.  Eatterby,  9  B.  &  C.  605  ;  4  M.  &  By. 
422.  Affirming  6  Bing.  644  ;  4  M.  &;  P.  601 ;  1 
C.  &  J.  105.  See  also  Knight  v.  Gravetend 
Watertoorki  Co.,  col.  1054  ;  and  cf.  Sharp  v. 
Waterhoate,  coL  1056 ;  Jamet  v.  Cbckrane,  and 
JtoMhleii/h  T.  8.  E.  Ry.,  coL  106S. 

If,  looking  at  the  whole  deed,  It  contains, 
whether  in  the  way  of  covenant,  provision,  or 
exception,  a  clear  agreement  to  do  any  act,  an 
action  of  covenant  may  be  maintained  in  respect 
of  snch  agreement.  Saltoun  v.  Himttovm,  1  Bing. 
433  ;  2  L.  J.  (0.8.)  C.  P.  93  ;  25  K.  R.  665. 

Ko  precise  form  of  words  Is  necessiu^  to  con- 
stitute a  covenant ;  it  Is  enough,  if  the  intention 
o£  the  parties  mutually  to  contract  is  apparent 
from  the  general  scope  of  an  instrument  under 
seal,  more  especially  where  it  commences  with 
the  words  "it  is  hereby  ^prced  \ij  and  between 


the  said  parties  in  manner  following."  Wood  v. 
Copper  MinertCo.,1C.  B.906;  18  L.  J.,  CP. 293. 

A  declaration  stated,  that  a  railway  company 
demi^l  to  the  plaintiff  refreshment-rooms  at 
Swindon,  for  ninety-nine  years,  at  the  annual 
rent  of  a  penny;  and  that  the  plaintiff  cove- 
nanted to  complete,  to  keep  in  repair,  and  to 
insure  the  some ;  and  the  company  covenanted 
that,  in  case  the  refreshment-rooms  should 
be  disosed  as  the  regular  and  general  place  of 
stoppage  for  refreshment  of  passengers,  th^ 
would  purchase  the  buildings  of  the  p&intiff  on 
certain  terms.  That  it  was  declared  to  be  the 
intention  of  the  company,and  the  understanding 
of  the  plaintiff,  that  all  trains  carrying  passen- 
gers, not  being  goods,  express  or  Bpccml  trains, 
should  stop  at  Swindon  for  refreshment  of 
passengers,  for  about  ten  minutes  ;  anci  that  the 
company  engage<l  not  to  do  any  act  which 
should  have  an  effect  contrary  to  that  intention. 
The  bleach  assigned  was  that,  whilst  the  Swin- 
don station  was  used  as  the  regular  and  general 
place  of  stoppage  for  refreshment  for  passengers, 
the  company  caused  trains  containing  passcn* 
gers  to  pass  Swindon  without  stopping  for  the 
refreshment  of  pa^ngers  for  about  ten  minutes, 
and  cansed  several  trains  to  stop  for  a  short  and 
an  unreasonable  time  ;  that  is  to  say  for  a 
minnte,  the  time  not  being  sufficient  to  enable 
the  passengers  to  obtain  any  refreshment : — Held, 
that  the  declaration  of  the  intention  of  the  com- 
pany, coupled  with  the  rest  of  the  deed,  amounted 
to  a  covenant  by  them,  that,  so  long  as  th^ 
made  Swindon  the  general  place  of  stoppage  for 
refreshment  they  would  cause  the  trains  to  stop 
there  for  ten  minutes ;  and  that  the  breach  was 
well  assigned,  although  it  not  stated  that  any 
passengers  wanted  refreshment,  or  had  givea 
notice  thereof.  Bighy  v.  6,  W.  Rij.,  14  M.  &W. 
81 1  ;  15  L.  J.,  Ex.  60  ;  &  C.  (in  equity),  10  Jar. 
488. 

Where,  in  a  deed  between  A.  and  B.,  B.  ac- 
knowledges that  he  owes  so  much  money  to  A., 
such  acknowledgment  may  be  declared  upon  as 
a  covenant  to  pay  that  sum,  if  an  intention  to 
enter  into  an  engagement  to  pay  appears  upon 
the  face  of  the  deed.  Courtney  v.  Taylor,  6- 
Man.  &  G.  851  ;  7  Scott  (k.e.)  749 ;  12  L,  J.. 
C.  P.  330. 

Secus,  where  the  acknowledgment  appears 
to  have  been  made  solely  for  a  collater^  pur- 
pose, /i.  Jaclu&ny.L.^' NortJt-WesternSy^VT 
L.  J.,  Ch.  303  ;  7  Ch.  D.  573  ;  H7  L.  T.  664  :  26- 
W.  R.  513.  Marryat  v.  Marryat,  28  Beav.  224  ; 
29  L.  J.  Ch.  665  ;  6  Jur.  (N.s.)  572  ;  2  L.  T.  531 ; 
post,  «d,  1050. 

A.  being  indebted  to  B.  on  simple  contract,, 
gave  a  promissory  note  for  the  amount,  and 
executed  a  deed,  by  which,  after  reciting  the- 
debt  and  the  note,  he,  as  further  security,  chained 
certain  property  with  the  payment  of  it,  and 
agreed  to  execute  such  a  mortgage  of  the  pi-operty, 
with  all  powers,  covenants  and  clauses  incidental 
thereto,  as  B.  should  require: — Held,  that  the 
deed  converted  the  debt  into  a  specialty  debt. 
Saundert  v.  MUiome,  L.  B.  2  Eq.  673 :  16  W.  B. 
2  ;  14  L.  T.  788. 

On  an  assignment  by  way  of  settlement  of  a 
reversionary  interest  in  trust  funds,  the  settlor 
covenanted  that  he  and  all  persons  claiming 
through  him  would,  upon  the  reqncst  of  the. 
trustees  of  the  settlement,  do  all  acts  necessary 
for  further  assuring  the  premises  to  the  trustees. 
The  settlor  afterwards  obtained  possession  of  the 
premises,  and  died,  after  applying  the  sune  for 
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his  own  afle :— Held,  that  the  trostees  were  entitled 
to  prove  tor  the  amount  of  the  settled  funds,  as 
for  a  specialty  debt.  JHcluon,  In  re,  Blackburn 
V.  Dichm,  40  L.  Ch.  707  ;  13  L.  B.  Kq.  J54  j 
25  L.  T.  118. 

C2.  Itaaeaon  t.  Manoood,  L.  R.  S  Ch.  225 ; 
IMland  v.  Holland,  L.  H.  4  Ch.  449  ;  and 
BoTTOteet  r.  Jlorrowen,  Ir.  B.  6  Eq.  868 ; 
post,  cols.  1049, 1050,  1052. 

See  alto  Deed  akd  Bokd. 

IL  CONSTRUCTION  OF  COVENANTS. 

1.  Generally. 

A  covenant  is  to  be  construed  moat  strongly 
apainst  the  covenantor.  Warde  v.  Warde,  16 
Bcav.  103. 

Covenant  against  acts  of  particular  persons 
extenils  to  ilk-^ml  as  well  as  to  legal  acts.  Fowle 
V.  WtUh,  1  B.  &  C.  29  ;  2  D.  &  U.  133 ;  1  L.  J., 
(OJB.)  K.  B.  17 ;  25  B.  B.  291. 

Not  to  Ba«.] — A  covenant  not  to  sue,  arrest, 
implead  or  prosecute  a  debtor,  hia  goods,  chattels, 
lauds  or  tenements,  on  account  of  a  debt,  ex- 
tends to  the  issuing  of  a.  commission,  which  is  a 
fipcciea  of  suit  and  proceeding  against  the  goods 
of  the  bankrupt.  SmaU  v.  Mai'wood,  9  B.  &  C. 
300  ;  4  M.  fit  Ky.  181  ;  7  L.  J.  (O.S.)  K.  B.  197. 

See  aUo  Dbed  (Release). 

To  Devise.  1 — A.,  being  seised  of  real  estates, 
limited  part  of  them  to  the  uses  of  his  marriage 
gcttlcmeut,  and  covenanted  with  the  trustees, 
that  in  case  of  there  being  issue  of  such  mar- 
riage, he  would,  by  will  or  otherwise,  devise  all 
bis  real  estates,  and  also  all  his  personal  estate 
and  effects  whatsoever,  amongst  the  children  of 
that  an<l  a  former  marriage,  share  and  share 
(jitc  : — Held,  that  this  covenant  applied  only  to 
such  real  and  personal  estate  of  which  A.  might 
die  seised  or  pos:-es?cd,  and  that  it  did  not  pre- 
vent him  from  disposing,  during  his  life,  of  such 
part  of  his  real  estate  as  was  not  settled,  or 
which  he  might  acquire  subsequently  to  the  date 
of  the  settlement.  Xccdham  v.  Kirkman,  3 
B.&;  Aid.  531. 

A.,  upon  the  marringeof  B.,  his  daughter,  cove- 
nanted with  her  husband  C,  by  dccil  or  will  to 
give  and  t«,tiucath  uulo  B.  one  full  equal  ei><hth 
part  or  Bh.ire  (that  being  an  equal  share  with  his 
other  children)  of  all  the  real  and  personal 
estate  of  which  he  should  die  seised  or  possessed. 
B,  died  in  the  lifetime  of  A.  A.  having  in  hia 
lifetime  made  some  disposition  of  property  in 
lavonr  of  a  son,  by  will  devised  and  heiucathed 
bis  real  and  personal  estate  for  the  henetit  of  his 
■vi-i<low  and  some  of  his  surviving  dau;,'hter8  :— 
Held,  that  C.  bad  not  any  cause  of  action  against 
the  executors  of  A.  Jone*  v.  IIiiw,  9  C.  B.  1 ; 
S.  C.  (in  equity),  19  L.  J.,  Cb.  .m, 

A  covenant  to  bequeath  a  sum  of  money,  con- 
stitutes a  8t>ccialty  dcl)t  against  the  covenantors 
estate,  and  is  not  satisfied  by  the  mere  insertion 
of  such  a  bequest  in  his  will.  Graham,  v.  U'ic/i- 
Aaw,  1  De  G.,  J.  &  S.  474  ;  9  Jur.  Cn.s.)  702  ;  8 
L.  T.  679  ;  11  W.  R.  1009, 

A.  coTcnantcil  that  his  executors  should  invest 
a  certain  sum  in  the  three  per  cents.,  in  the  cor- 
porate name  of  the  vicar  of  W.,  in  the  corporate 
names  of  the  churchwardens  of  W,,  and  in  the 
corporate  name  of  the  archdeacon  of  C,  in  trust 
-  fa)  pay  102.  per  annum  to  the  parish  school,  aad 


the  remainder  in  charities.  In  an  action  on  the 
covenant  against  the  executors,  held,  that  there 
was  nothing  contrary  to  law  in  the  covenant ; 
nor  did  it  appear  to  be  impossible  to  be  per- 
formed, although  it  may  be  questionable  whether 
churchwardens  are  corporations,  except  for  par- 
ticular parochial  purposes.  Tuffwll  v.  Coaeiable, 
3N.&P.47;  7A.&E.798;  1  W.  W.&H.  113  ; 
7  L.  J.,  Q.  B.  106 ;  3  Jar.  79. 

To  Pa7>] — ^A  covenant  a  party,  that,  so 
long  as  he  shonU  continue  and  be  In  the 
actual  receipt  of  the  profits  of  a  rectory,  he 
woidd  pay  a  yearly  sum  during  the  life  of  the 
rector,  by  two  half-yearly  payments,  must  be 
construed  as  a  covenant  for  the  payment  of  such 
yearly  sum  whilst  the  covenantor  is  in  receipt  of 
the  profits  during  the  life  of  the  rector,  and  not 
whiut  he  is  merely  in  receipt  of  the  profits. 
Come  V.  Jonet,  2  Chit.  700. 

A.  having  covenanted,  on  purchasing  an  estate, 
to  discharge  a  legacy  mistakenly  supposed  to  be 
a  charge  on  the  estate,  is  liable  in  an  action  on 
his  covenant  to  the  purchaser  for  not  paying  the 
amount  covenanted  to  the  representatives  of  the 
supposed  legatee,  whose  interest  had  never  been 
vested,  although  the  purchaser  could  not  become 
liable  in  respect  of  the  legacy.  Hodgion  y.  Wood, 
2  H.  &  C.  649  ;  33  L.  J.,  Ex.  76  ;  10  Jur.  (N.B.) 
591. 

A  declaration  stated,  that  the  plaintiff  sold 
certain  letters-patent  to  the  defendants,  who 
covenanted  to  pay  840/.  by  instalments :  pro- 
vided, that  if  within  twelve  months  they  should 
disapprove  of  the  patent,  and  of  their  disappro- 
bation and  intention  to  sell  it,  they  should  give 
notice  to  the  iilaintiff,  the  payment  of  the  in- 
stalments should  be  suspended ;  and  if  the  de- 
fendants should  within  six  months  after  notice 
sell  the  patent,  and  retaining  to  themselves 
24G/.,  pay  over  the  surplus  to  the  plaintiff,  tho 
covenant  for  payment  of  the  entire  sum  should 
cease.  But  if  the  defendants,  having  given  such 
notice,  should  neslcet  or  refuse  to  ol>ficrve  all  the 
other  matters  or  things  in  the  proviso,  the  cove- 
nant for  payment  of  8402.  should  stand.  Aver- 
ment, that  the  defendants  gave  due  notice  of 
their  disapprobation,  and  of  their  intention  to 
sell,  and  that  the  defendants  had  not  sold  the 
let  tors- patent.  Breach,  non-payment  of  the  in- 
stalments. Plea,  that  the  defendants  were  ready 
and  willing  and  endeavoured  to  scU  the  letters- 
patent,  but  that  no  bon&  fide  sale  could  be 
effected  : — Held,  that  the  defendants,  not  having 
sold  the  letters-patent,  were  liable  to  pay  the  in- 
stalments. Cherry  v.  Heming,  2  Ex.  657 ;  17 
L.  J.,  Ex.  305. 

By  an  agreement  between  A.  B.  and  C.  D.  and 
E.  F.  (two  of  the  provisional  directors  of  a  com- 
pany and  promoters  of  a  bill  in  parliament  for 
making  a  railway),  after  reciting  that  it  was  pro- 
posed to  carry  the  line  close  to  A.  B.'s  park,  and 
through  his  land,  from  which  bill  A.  B.  hail  dis- 
sented. A.  B.  covenanted  that  he  woulil  accede  to 
the  bill ;  and  in  consideration  of  the  assent  given 
by  A.  B.  to  the  bill,  C.  D.  and  E.  F.  covenanted 
with  him  that  in  the  event  of  the  biU  being 
passed,  the  company  should  pay  him  for  so  much 
of  the  land  as  shouui  be  intersected  by  the  rail- 
way at  the  rate  of  120Z.  per  acre ;  and  second^, 
that  they  shoidd  pay  him  5,0002.  in  compensa- 
tion for  the  general  damage  which  the  bne  of 
railway  should  or  might  do  to  the  mansion,  park, 
and  estate,  including  therran  the  crossing  of  the 
road  near  the  entruice  of  the  park,  the  lowering 
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of  the  road,  the  obstmction  oE  Ticws,  the  expense 
■of  temporary  residence  during  the  progress  of  the 
works,  the  depreciation  in  value  as  a  residence, 
the  additional  expense  in  the  cultivation  of  the 
-farms  by  the  alteration  of  the  roads,  and  all 
other  damage  to  be  done  to  the  mansion  and 
park.  Then  followed  a  covenant  by  A.  B.  for 
conveyance  of  the  land  on  tender  to  him  of  I20f. 
per  acre,  and  3,000?. : — Held,  per  Parke,  B,,  and 
Piatt,  B.,  that  upon  the  passing  of  the  act,  C.  1). 
*nd  E.  F.  were  bound  by  their  covenant  to  pay 
A.  B.  3,0001.,  although  the  railway  had  not  been 
-constmcted,  nor  hoi  any  actual  damage  been 
■done  to  the  land ;  per  Pollock,  C.B.,  contra, 
tiiat  the  taking  of  the  land  or  damage  done 
thereto,  was  a  condition  preco  lent  to  such  pay- 
ment. Bland  V.  Crowley,  6  Ex.  522  ;  6  Bailw. 
■Cas.         20  L.  J.,  Ex.218. 

Where  a  party  covenants  to  pay  money 
'"  immediate^  npon  demand,"  the  word  "  imme- 
<iiately  "  must  receive  a  reasonable  construction, 
«o  as  to  allow  the  debtor  time  to  procure  the 
money  ;  and  if  the  demand  is  not  made  by  the 
creditor  himself,  to  inquire  into  the  authority  of 
the  person  making  it  to  receive  the  money. 
T,»nt  V.  Wilson,  4  B.  &  S.  442  ;  32  L.  J.,  Q.  B. 
382 ;  10  Jur.  Cm.bO  201  ;  8  L.  T.  799  ;  11  W.  B. 
«52— Ex.  Ch.  Moore  r.  Shelley,  52,  L.  J.,  P.  C. 
35  ;  8  App.  Cas.  285  ;  48  L.  T.  918— P.  C. 

And  lee  BILLS  OF  SALE  (PUTTINa  IN  FOECS). 

A  declaration  stated  that  A.,  patentee  of 
■machinery  for  making  pipes,  granted  to  B. 
and  his  assigns,  the  exclusive  licence  to  manu- 
facture iron  pipes,  yielding  a  royalty  of  so 
-much  for  eveiy  ton  of  iron  pipes  nctade  or  sold 
by  B.  or  his  assigns,  to  be  paid  within  twenty- 
one  days  of  the  end  of  each  quarter,  B.  cove- 
nanting for  himself  and  assigns  to  render  an 
account  in  writing,  within  seven  days  of  the 
end  of  each  quarter,  of  the  amount  manu- 
^tured,  and  to  pay,  within  twenty-one  days, 
the  sum  which  should  appear  due  on  the 
face  of  the  accoimt ;  that  B.  transferred  his 
interest  in  the  licence  to  the  plaintiS,  who 
transferred  it  to  M.  and  B.  in  trust  for  the 
<iefendants,  who  were  to  carry  on  business  as  the 
Welded  Iron  Tube  Company  ;  that  the  defen- 
dants covenanted  with  the  plaintiff  to  perform 
the  covenants  mode  from  B.  to  A.  in  the  first 
deed  ;  that  the  Patent  Welded  Iron  Tube  Com- 
pany made  iron  tubes,  in  pursuance  of  the 
licence,  whereby  royalties  bmune  due  to  the 
plaintiff  : — Held,  that  the  declaration  was  good, 
although  it  did  not  direc^  aver  that  any  iron 
pipes  were  made  by  B.  or  bts  assigns,  and  that 
the  covenant  to  render  an  account  was  only 
avaihng  to  and  did  not  control  the  preceding 
oovenant  to  be  implied  from  the  words  "to  be 
Aaid."  Bower  v.  Hodget,  13  C.  B.  765  ;  1  C.  L. 
».  807  ;  22  L.  J.,  C.  P.  194  ;  17  Jur.  1057. 

 Diioretion  of  Tmstees.] — A  deed,  after 

reciting  that  A.  was  de?ii-onsof  securing  the  pay- 
ment after  his  death  of  the  several  annuities  and 
the  gross  sum  therein&f.tcr  specified,  to  the  several 
persons  thereiiwfter  named,  contained  a  cove- 
nant by  A.  with  trustees  that  if  B.  dionld  attain 
the  age  of  twenty-one,  either  in  the  lifetime  or 
after  the  death  of  A.,  then  the  heirs,  executors, 
or  administrators  of  A.  should  at  such  time  after 
his  death,  or  after  the  day  on  which  B.  should 
attain  the  age  of  twenly-one,  whichever  should 
last  happen,  as  the  troatees  or  the  surviTora  or 
•oirivor  of  than  should  in  Uidr  or  hia  nn- 

VOL.  IT. 


controll«l  discretion  think  fit,  and  either  in  one 
sum  or  from  time  to  time  in  various  sums  pay  to 
B.,  or  for  his  use  or  benefit,  any  sum  not  exceed- 
ing 300/.,  without  any  deduction  or  abatement 
whatever.  The  covenant,  as  originally  drawn, 
was  an  absolute  covenant  for  the  payment  of 
3002.,  but  was  altered  by  the  direction  of  the 
covenantor  at  the  time  when  he  executed  the 
deed.  The  sum  of  300/.  was  the  only  gross  sum 
mentioned.  The  trustees  proposed  to  exercise 
their  discretion  by  paying  B.  ol.,  and  expressed 
their  intention  of  not  exercising  it  furtiier  for 
his  benefit : — Held,  that  the  d^retion  of  the 
trustees  was  confined  to  the  time  at  which  the 
sum  or  sums  was  or  were  to  be  paid  to  B.,  and 
that  he  was  entitled  to  the  full  sum  of  3002. 
Palmer  v.  Kewell,  25  L.  T.  892. 

  "Or"  in  its  Diijnnotive  8use.]— The 

sureties  for  a  railway  company  covenanted  to  pay 
to  the  trustees  for  the  clearing  committee,  under 
the  Railway  Clearing  Act,  lijsO,  such  balances 
and  sums  as,  from  time  to  time,  should  be  settled 
and  adjusted  by  the  secretary  of  such  committee 
as  due  from  the  company,  or  should  be  settled  or 
determined  by  such  secretary  as  the  amount  to 
be  from  time  to  time  contributed  to  the  funds  of 
the  clearing  system  by  the  company  ;  or  should, 
in  case  of  difference  respecting  the  accounts  of 
the  clearing  system,  be  decided  by  such  com- 
mittee to  be  the  balance  or  sum  payable  by  the 
company  to  the  committee  ;  or  should  in  any 
way  become  a  debt  due  by  the  company  to  tho 
committee  pursuant  to  the  act ;  or  should  by 
such  secretary  be  demanded  of  the  company  by 
a  written  demand  in  the  form  given  in  the 
schedule  to  the  act ;  and  reciting  that  it  was  of 
paramount  importance  that  the  adjustment  of 
such  accounts  ttj  the  clearing  system  should  not 
be  disputed,  and  should  be  indispntaUe,  it  was, 
by  the  deed,  declared  and  agreed  that  the 
sureties  were  not  to  be  at  liberty  to  dispute  tho 
amount  which  should  be  so  settled  and  adjusted 
by  Boch  setsretary,  as  due  from  the  company  to 
such  committee,  or  wtuch  should  be  setu^  and 
determined  such  secretary,  as  the  amount  to 
be  contributed  to  the  fundis  of  the  clearing 
system  by  the  company ;  and  which  should  be 
decided  by  the  clearing  committee  to  be  tho 
balance  or  sum  payable  by  the  company ;  or 
the  amount  which  shoald,  as  aforesaid,  be 
demanded  by  the  secretary ;  and  every  such 
amount  shouul  be  payable  and  forthwiUi  paid 
by  the  sureties,  ncrtiwitbstanding  any  error  or 
alleged  error  in  law,  in  principle,  or  in  fact,  and 
no  plea  or  defence  should  be  admissible,  or 
evidence  be  necessary  or  required,  in  any  action 
or  proceedings  nnder  the  deed  which  should 
be  admissibte  or  reqoired  against  the  company 
under  the  act:— Held,  that,  construing  the 
words  of  the  covenant  according  to  their  obvious 
and  ordinarily  reasonable  meaning,  the  demand 
of  the  secretary,  made  in  accordance  with  the 
terms  of  the  covenant,  was  alone  sufficient  to 
entitle  the  trustees  to  sue  the  sureties  for  the 
amount  so  demanded,  it  being  the  manifest  in- 
tention of  the  parties  that  such  demand  should 
be  conclosive  in  the  matter ;  and  also  that  the 
word  "or,"  prefixed  to  tho  several  alternative 
clause  in  the  deed  of  covenant  was  meant  to 
have  its  usual  meaning  as  a  disjunctive  conjunc- 
tion, and  ojuld  not  therefore  be  read  in  a  con- 
junctive sense  as  "  and."  3m$o»  t.  Jhtnji,  33 
Ii.  T.  848. 

 Oomuit  hj  fvo— VotiM  to  Ou.]— The 
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defendant  and  M.  covenanted  with  the  plaintiff 
that  they  would,  upon  receiving  six  months' 
notice  in  writing,  pay  to  the  plaintiffs  two 
several  Bums  of  money.  Notice  to  pay  one  of 
the  sums  was  given  to  the  defendant  only  : — 
Held,  that  the  notice  ought  to  have  been  given 
to  both  the  covenanting  parties,  and  that  anotice 
to  the  defendant  only  was  insn^cient.  Moul  v. 
JfiwJ,  29  L.  T.  844. 

To  Fennit-I — Covenant  to  permit  passenger  by 
ship  to  stow  baggage  in  a  particular  part  oE  the 
hold  : — Held,  t^t  this  imported  a  prior  request 
by  the  passenger.  Cbrbyn  v.  Zttader,  6  Car.  &  P. 
32  ;  10  Bing.  275  ;  3  M.  A;  Scott,  751. 

That  Ezeonton  Aonld  Asilgn  Beridue  of 
Leftse.] — A,,  being  possessed  of  a  lease  for  years, 
covenanted  in  a  deed  for  making  a  family  pro- 
vision, that,  if  he  should  die  during  the  con- 
tinuance of  the  term  of  the  lease,  his  cxecntors 
or  administrators  should  assign  the  residue  to  B. ; 
A.  afterwards  purchased  the  reversion  in  fee,  and 
died : — Held,  that  A,  did  not,  by  the  terms  of 
the  covenant,  intend  to  preclude  himself  from 
purchasing  the  fee,  and  tnerefore  his  executors 
were  not  MUe  upon  that  covenant  WUtiamaon 
T.  Butternut,  2  Boe.  &  F.  63. 

Am  to  Votioo  from  BBginoer— Sngdeney  o£] 

 A  declaration  stated  that  the  plaintiff  agreed 

to  construct  sewers,  lay  pipes,  build  engine- 
houses,  Sec. ;  but  the  defentunt  would  not  suffer 
him  to  complete  them.  Plea,  that  it  was  cove- 
nanted that  the  defendant's  engineer  should  have 
power  to  direct  the  way  in  which  various  por- 
tions of  the  work  should  be  done,  and  if  it  should 
appear  to  him  that  they  were  not  properly  exe- 
cuted, and  with  due  exiTtxlition,  it  should  be 
l:iwful  for  him  to  give  notice  to  the  plaintiff  to 
alter  any  improper,  or  to  supply  proper  materials 
nnd  labour,  and  with  due  expedition  to  proceed 
therewith ;  and  if  the  plaintiff  should,  within 
seven  days,  fail  to  comply,  the  engineer  might 
take  the  work  out  of  his  hands  ;  that  the  engineer 
gave  notice  to  the  plaintiff  to  supply  proper  and 
RufBcient  materials  and  labour  for  the  due  pro- 
secution of  the  works,  and  with  due  expedition 
to  proceed  therewith  ;  and  that  the  plaintiff  for 
seven  days  refused  to  comply,  whereupon  the 
engineer  took  the  work  out  of  the  plaintiff's 
hands.  BepUcation,  that  the  notice  to  the 
plaintiff  was  to  supply  all  proper  and  sufficient 
materials  and  labour  for  the  due  prosecution  of 
ihe  work,  and  with  due  exp^tion  to  proceetl 
t  herewith  : — Held,  that  the  notice  was  suracieutly 
Ri)ccific.  Pauling  v,  Dover  Corporatim,  10  Ex. 
763 ;  21  L.  J.,  Ex.  128. 

To  Build  Vow  Home.] — A  lease  contained  a 
rovenant  on  the  part  of  the  lessees  to  build  a 
new  house  and  premises  on  the  site  of  the  de- 
mised messuage,  which  they  covenanted  to  pull 
down  : — Held,  first,  that  the  covenant  did  not 
involve  any  obligation  to  erect  the  new  house  in 
the  same  mannerand  in  thesame  style  and  shape, 
and  with  the  same  elevation  as  the  old  building. 
Low  V.  Innet,  4  De  G.  J.  &  S.  286. 

Hdd,  secondly,  that  even  if  it  did,  the  impli- 
cation would  have  been  rebutted  in  the  case 
Iwfore  the  court,  inasmuch  as  the  covenant 
stipulated  that  the  new  house  and  premises 
tihonld  be  suitable  for  a  puipose  to  which  the 
uld  building  was  not  applied.  lb. 


The  lease  contained  an  agreement  that  such  of 
the  windows  and  lights  in  the  new  house  and 
premises  as  occupied  the  site  of  ancient  lights 
were  to  be  considered  as  and  shoi^  have  all 
the  rights  of  ancient  lights : — ^Held,  that  this 
was  merely  an  agreement  between  the  parties, 
amounting  to  an  engagement  by  the  lessees  that, 
so  far  as  they  were  concerned,  and  so  far  as  they 
were  owners  of  the  adjoining  property,  the  ligh» 
of  the  windows  of  the  new  house  which  should 
occupy  the  site  of  ancient  lights  shoidd  faaVe  the 
character  of  ancient  lights  ;  and  that  t^e  extent 
of  the  covenant  must  be  limited  to  such  rights 
and  such  estate  and  interest  as  the  landlords 
themselves  might  possess  in  the  adjoining  land- 
Ib. 

The  lease  also  contained  a  provision  that  cer- 
tain entrances  from  the  demised  messuage  and 
the  yard  in  its  rear  into  an  adjoining  coiut  and 
gateway,  and  the  right  of  carriage  way  in  respect 
of  the  messuage  through  such  court,  should  be 
preserved  : — Held,  that  the  covenant  must  be 
construed  with  reference  to  the  right  of  way,  and 
the  user  of  the  right  of  way,  which  had  existed 
OS  far  back  as  could  be  traced  In-evideuce  in 
respect  of  the  demised  premises.  lb. 


2.  Joint  and  Sbtebal. 

What  is  Joint.]  — A  covenant  with  two  and 
every  of  thom  is  joint,  though  the  two  are 
several  parties  to  the  deed.   SoutheHe  t.  Hoarc, 

3  Taunt  87  ;  12  R.  R  600. 

Where  the  words  of  a  covenant  are  expressly 
joint,  it  will  be  so  construed,  although  the  in- 
terest may  be  several,  and  vice  versA  ;  but  where 
the  words  are  ambiguous  in  this  respect,  they 
may  be  construed  to  be  joint  or  aerial  accord- 
ing to  the  interest  Sarabie  v.  Park,\2  H.  ft  W. 
UG  ;  13  L.  J.,  Ex.  9. 

Where  a  demise  is  joint,  and  the  covenants 
upon  which  an  action  is  brought  are  made 
jointly  with  both  lesson,  the  cause  of  action  is 
joint,  and  both  covenantees  must  sue,  although 
as  between  themselves  their  interest  may  be 
separatfi.    Folet/  v.  Addenbroolie,  3  Q.     D.  64  ; 

4  Q.  B.  197  ;  12  L.  J.,  Q.  B.  163 ;  7  Jur.  234. 
The  benefit  of  a  covenant  to  repair  in  a  joint 

demise  by  tenants  in  common  runs  with  the 
entire  reversion  onlyi  and  therefore  the  represen- 
tatives of  all  the  tenants  in  common  must  join  in 
suing  for  a  breach.  Tliompton  v.  SakewoU,  19 
C.  B.  (N.B.)  713 ;  36  L.  J.,  C.  P.  18  ;  II  Jur 
(N.8.)  732  ;  13  h.  T.  989  ;  14  W.  B.  11. 

But  where,  subsequently  to  a  demise  by  one 
only,  the  reveision  has  passed  to  several  as 
tenants  in  common,  each  can  sne  separat^  for 
breach  of  a  covenant  running  with  t^e  land. 
Bobertt  V.  Holland,  02  L.  J.,  Q.  B.  621 ;  [1893] 
1  Q.  B.  655  ;  5  R.  870  ;  41  W.  B.  494. 

A  covenant  with  tenants  in  common,  and  each 
and  every  of  them,  their  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  assigns, 
to  repidr,  to  a  joint  imd  not  a  several  covenant ; 
BO  tlut  an  action  on  it  must  be  brought  by  all 
the  tenants  in  common,  or  the  survivors  or  sur- 
vivor of  them.  Mradhurne  v.  Botfield,  14  M.  & 
W.  559  ;  14  L.  J.,  Ex.  330. 

In  consideration  of  300^,  T.  D.  and  R.  D.  seve 
rally  and  respectively,  and  for  their  several  and 
respective  heirs,  executors,  and  administtstorB, 
granted,  covenanted,  and  agreed,  to  and  with  L. 
and  B.,  their  heirs,  executors,  administrators,  and 
assigns,  to  pay  to  L.  and  B.,  tiieir  executors,  &&, 
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one  annuity  or  clear  yearly  sum  of  30Z.  ia  the 
shares  and  proportionB  following,  viz.  of  ml., 
being  one  moiety  of  the  annaity,  nnto  L.,  his 
executors,  &c.,  wad  151.,  the  remaining  moiety, 
onto  B.,  his  executors,  Sec,  to  be  respectively 
paid  qoarterly.  The  powers,  for  better  seoaring 
the  payment  of  the  annuity  contained  in  tiie 
deed,  were  all  given  to  L,  arwl  B.  jointly,  and  the 
deed  also  contained  a  joint  power  of  attorney  to 
them  to  enter  up  joint  jat^^nent ;  and  a  joint 
power  was  granted  to  them  to  disiKwe  of  the  re- 
Tersion  of  a  close  of  land,  with  a  joint  power  of 
attorney  to  sell  certain  stock ;  aoA  the  annnity 
was  redeemable,  on  seven  clays'  notice  in  writing 
being  given,  by  the  payment  to  L.  and  B.  of 
307^.  10s.  and  bH  arrears  of  the  annaity.  In  an 
action  l^L. against  T,  D.  to  recoverarrearsof  the 
annuity : — Held,  that  the  covenant  was  a  joint 
covenant,  and  l^at  the  interest  ia  the  annuity 
was  joint,  and  that  L.oonld  not  sue  alone.  Lane 
V.  DriaJtwater,  1  C.  M.  &  B.  699 ;  S  Tyr.  40 ;  S 
D.  P.  C.  225  ;  4  L.  J.,  Ex.  32. 

By  an  indenture  of  lease,  reciting  that  L.  had 
agreed  to  take  premises  of  C,  and  that  R.  should 
enter  into  the  covenant  after-mentioned  tor  se- 
curing payment  of  the  rent,  it  was  witnessed, 
that  in  consideration  of  the  covenants  after-men- 
tioned on  the  part  of  L.  to  be  performed,  and 
particularly  of  the  covenant  theronaf  ter  entered 
into  by  R.,  C,  at  the  request  oE  R,,  demised  to 
L.,  &c.  And  L.  and  R.  covenanted  to  C.  that  they 
would  pay  him  the  rent  on  the  appointed  days  ; 
and  that  L.,  his  executors,  &c.,  should  and  would 
keep  the  premises  in  repair.  There  were  other 
covenants  similarly  framed  to  this  last  for  mat- 
ters to  be  performed  by  L.,  and  a  proviso  for  re- 
entry if  the  rent  should  be  in  arrear,  or  if  L.,  his 
executors,  &c.,  should  not  perform  the  covenant 
is  the  indenture  contained,  on  his  and  their  part 
to  be  performed  ;  and  there  was  a  covenant  by 
C.  to  L.  for  quiet  enjoyment,  L.,  his  executors, 
tcc.f  paying  the  rent  and  performing  the  cove- 
nants in  the  indenture  before  contained : — 
Held,  that  R.  was  jointly  bound  with  L.  by  the 
covenant  to  repair,  as  well  as  the  covenant 
to  pay  rent.  C'lipZaiuf  v.  Laporte,  3  A.  &  E. 
617. 

In  a  lease  to  two  joint  tenants,  the  tenants 
covenanted  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  that  they,  or  some 
or  one  of  them,  would  pay  rent  and  also  would 
repair  at  his  and  their  own  expense  : — Held,  a 
joint  covenant.   Levy  v.  Sale.,  37  L.  T.  709. 

A  covenant  to  and  with  A.,  bis  executors,  ad- 
ministrators, and  asaigus,  and  to  and  with  B.,  and 
her  assigns,  to  p^  an  annuity  to  A.,  his  execu- 
tors, &c.,  during  B.'b  life,  ia  a  joint  covenant  to 
A.  and  B.,  in  which  they  have  a  joint  legal  in- 
terest, although  the  benefit  is  for  A.  only ;  and 
therefore,  on  the  death  of  A.,  the  ri^ht  of  action 
Burvives  to  B.,  and  A.'s  admini8trat«>r  cannot  sue 
on  the  covenant.  Anderton  v.  Martindale,  1 
East,  497 ;  6  R.  R.  3S4. 

Not  a  principle  of  equity,  that  every  joint 
covenant  shall  he  considered  as  if  it  were  joint 
and  several.  Sumner  v. I*inoeU,2Met,3i)  iTura. 
ft  B.  428  ;  16  R.  B.  136. 

Joint  covenant  of  indonnity  not  extended  In 
equity  beyond  its  legal  operation,  there  being 
no  ground  on  which  to  infer  mistake  in  the 
nature  of  the  instrument,  and  no  previoos 
equity  entitling  the  covenantee  to  a  several 
indemnity  from  each  of  the  covenantOTS.  lb. 

ytheik  the  oUigataon  exists  only  by  Tirtue  of 
the  oomoKui,  Iti  extent  ia  to  be  measured  only 


by  the  words  of  the  covenant ;  different,  where 
the  obligation  is  independent  of  the  particular 
contract,  as  in  the  cases  of  partnerahip  debts, 
bonds,  ka.  lb. 

By  Fartnen.] — The  representative  of  a  de- 
ceased partner,  the  account  between  him  and 
the  partnership  being  at  the  time  noBettled, 
agrees  with  the  surviving  partners  to  assign 
to  them  all  his  interest  in  the  concern,  upon 
being  paid  a  certain  sum  of  money,  and  hav- 
ing  an  indemnity  against  all  claims  npon  the 
partnership  ;  the  assignment  is  executed,  the 
money  paid,  and  a  joiut  covenant  of  indem- 
nity given  by  the  surviving  partners : — Held, 
that  the  covenant  is  not  to  be  considered  in 
equity  as  a  joint  and  several  covenant.  lb. 

A  firm  of  three  dissolved  partnership,  one  of 
them  retiring.  By  the  deed  of  dissolution  the 
two  continuing  partners  covenanted  for  them- 
selves, their  heirs,  &o.,  that  they  or  one  of  them 
should  pay  the  outgoing  partner  certain  speci- 
fied snms : — Held,  that  this  only  constitated  a 
joint  liability  at  law,  and  could  not  be  otiicr- 
wise  construed  in  equity  ;  and  a  demurrer  to 
a  creditor's  bill,  iiled  by  the  outgoing  partner 
against  the  executrix  of  one  of  the  cove- 
nantors, who  died  before  the  other,  was  allowed. 
Wilnier  v.  Cttrrev,  2  De  a.  ft  Sm.  847 ;  12  Jnr. 
847. 

Where  premises  were  leased  to  A.  and  B„  in 
co-partnership,  and  upon  the  death  of  one,  his 
executors  continued  to  carry  on  the  business  on 
the  premises  : — Held,  that  the  covenants  in  tetms 
joint  were  not  to  be  considered  several  as  well  as 
joint,  so  as  to  render  the  deceased's  estate  liable 
for  breaches  of  covenant  after  his  death.  Clarie 
V.  Biekert,  14  Sim.  639  ;  9  Jnr.  678. 

What  it  Several.] — A  covenant  with  the  part- 
owuers  of  a  ship,  and  their  several  and  respective 
executors,  to  pay  money,  to  accrue  for  the  hire  of 
the  ship,  for  freight  of  goods,  and  for  compensa- 
tion for  the  use  of  the  ship's  tackle,  to  the  cove- 
nantees, their  and  every  of  their  several  and 
ie^>ectiTe  execntors,  at  a  certain  banking-house, 
in  such  parts  and  proportions  as  were  set  against 
their  several  and  respective  names,  is  a  several 
covenant,  and  cauiiot  be  sued  upon  by  the  cove- 
nantees jointly.  SereaiUe  v.  James,  5  M.  i:  Ry. 
299;  10  B.  ft  C.  410  ;  8  L.  J.  (0.8.)  K.  B. 
64. 

What  is  Joint  and  Beveral.] — In  a  lca<)e  of  a 
colliery,  the  two  lessees  covenanted  jointly  and 
severally,  with  the  lessor,  in  manner  following, 
viz.  kc.  ;  then  followed  several  other  covcnaiirs, 
after  which  was  a  covenant  that  moneys  due 
shonld  be  accotmted  for  and  paid  by  the  lessees, 
their  executors,  ftc.,  not  saying,  "and  each  of 
them  "  Held,  that  this  and  the  former  cove- 
nants were  several  as  well  as  joint.  A'orthum' 
berlatid  QBiike)  v,  £rringt<m,  6  Term  Kep,  522  ; 
2  R.  R.  666. 

The  rule  as  to  joint  and  several  covenants  is 
one  merely  of  const  ruction ;  md  parties  may, 
by  apt  words,  co^venant  severally,  although 
there  is  a  joint  interest.  If  the  words  arc 
capaUe  of  two  constructions,  then  the  legal 
construction  will  depend  mwn  the  nature  of 
the  interest  Keighdeu  Watton^  8  Ex.  716  ; 
18  L.  J.,  Ex.  339. 

And  tee  post — VII.  Action  on. — 3.  b.  Joint 
and  Several  (coL  1071> 
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3.  absolute,  ob  subject  to  qualificatiok, 
Condition,  ob  altbbnative. 

ftnalifled — ^Bl^htto  Aisign.]— A  covenant  by 
the  asBignor  of  certain  shares  in  a  patent  right, 
that  he  had  good  right,  full  power  and  lawful 
authority,  to  assign  and  convey  the  shares,  and 
that  he  had  not  by  any  means,  directly  or  in- 
directly, forfeited  any  right  or  authority  he  ever 
had  or  might  have  over  the  same  :— Held,  that 
the  generality  of  the  former  words  of  the 
covenant  was  not  restrained  by  thelatter.  Jletie 
V.  iitecenion,  3  Bos.  4i  P.  565. 

An  assignor  of  a  lease  covenanted  that  he  had 
not  at  any  time  done  or  suffered  any  act  or  thing 
whereby  the  premises  intended  to  be  assignod 
could  be  impeached  or  affected  in  title  or  estate  ; 
and  tliat  for  and  notwithstanding  any  such  act 
or  thing  the  lease  was  a  good,  valid  and  aubeist- 
ing  lease,  and  not  forfeiteil,  surrendered,  or 
become  void  ;  and  that  he  had  in  himself  good 
right,  full  power  and  authority,  to  grant,  assij^, 
transfer  and  set  over  the  same  to  the  assignee  in 
manner  aforeaaid ;  then  followed  a  covenant  for 
further  assurance  by  the  assignor,  and  all  persons 
claiming  -under  him  : — Held,  that  the  general 
words,  that  the  assignor  liad  full  power  to  grant, 
assign,  and  set  ovtr,  were  restrained  by  the  pre- 
ceding part  of  the  covenant,  and  therefore  that 
Buch  covenant  was  conIine<l  to  the  act  of  the 
assignor  alone.  I\}ord  v.  Wilton,  2  Moore,  592  ; 
i:0  It.  R.  654. 

  Bight  to  Convey.] — Covenants  in  an 

indenture  of  sale,  that  the  covenantors  are 
seised  of  a  good  estate  in  fee-simple,  and  have 
good  right  to  convey,  are  qiuilified  and  restricted 
by  a  Bubseqnent  covenant  for  quiet  enjoyment 
by  them,  their  heirs,  or  other  persons  claim- 
ing under  them,   Milner  v.  Sorton,  M'Clel.  647. 

A.,  after  granting  premises  in  fee  to  B.,  and 
after  warranting  the  same  against  himself  and 
his  heirs,  covenanted  that  notwithstanding  any 
act  by  him  done  to  the  contrary,  he  was  seised  of 
the  premises  in  fee,  and  that  he  had  full  power 
to  convey  the  same ;  he  then  covenanted  for 
himself,  his  heirs,  executors  and  administrators, 
to  make  a  cartway,  and  that  B.  should  quietly 
enjoy  without  interruption  from  himself  or  any 

eerson  claiming  under  him  ;  and  lastly,  that  he, 
is  heirs,  and  assigns,  and  all  persons  claiming 
under  him,  should  make  further  assurance: — 
Held,  that  the  intervening  general  words  "  full 
power  to  convey,"  were  either  part  of  the  pre- 
ceding special  covenant  or,  if  not,  that  they  were 
qualified  by  aU  the  other  special  covenants 
against  theactsof  himself  and  hisbeirs.  Brown- 
ing V.  Wriffht,  2  Bos.  ft  P.  13 ;  6  B.  B.  621. 

Where  a  settlor,  in  the  settlement  executed  on 
the  marriage  of  his  son,  enters  into  absolute 
covenants  for  title  with  the  father  of  the  lady, 
and  lower  down  in  the  same  deed  enters  into 
qualified  covenants  for  title  to  the  same  lands 
with  the  trustees  of  the  settlement.  Semble, 
that  the  latter  covenants  restrain  the  generality 
of  the  former,  although  entered  into  with  diffe- 
rent persons.  Sfarti/n  v.  Maenamara,  2  Con.  ic 
L.  541;  4Dr.  ftWar.  411. 

A  father,  seised  of  lands  under  a  lease  for  three 
lives,  by  a  deed  reciting  that  he  was  seised  in  fee, 
or  of  some  other  sufficient  estate  of  inheritance, 
conveyed  them,  upon  the  marri^  of  his  son,  in 
strict  settlement,  by  words  applicable  to  lands 
held  in  fee  simple ;  and  the  father  and  son 
covenanted  that  the  lands  should  continue, 


remain,  and  be  for  ever  thereafter  to  the  uses  of 
the  settlement,  and  that  free  from  all  former 
gifts,  grants,  titles,  and  incumbrances  made  or 
Buffered  by  the  father  and  son,  or  either  of  them : 
— Held,  first,  that  these  two  covenante,  for  quiet 
enjoyment  and  freedom  from  incumbrances, 
were  so  connected,  grammatically,  that  the 
general  words  of  the  former  were  limited  and 
contracted  by  the  restrictive  expressions  in  the 
latter.  Tliimpson  v.  Tltovipton,  Ir,  R.  6  Eq.  113. 
And  see  Rnbinnnii  v.  Ommanney,  52  L.  J.,  Ch. 
440  :  2S  Ch.  D.  285 ;  49  L.  T.  19 ;  31  W.  R.  525. 

Held,  secondly,  that,  in  the  absence  of 
evidence  of  fraudulent  intention  on  the  part 
of  the  settlor,  the  error  in  the  recital  did 
not  amount  to  such  misrepresentation  as  would 
entitle  the  eldest  son  of  the  marriage  to 
compensation  out  of  his  grandfather's  assets.  7^. 

By  an  indenture  reciting  a  power  vested  in 
A.  B.  to  dispose  of  premises,  ond  that  C.  D.  had 
contracted  to  purchase  them,  A.  B.  appointed  and 
conveyed  them  to  the  use  of  C.  D.,  and  his  heirs 
and  assigns,  and  covenanted  that  the  power  in 
A.  B.  was  then  in  force  ond  not  executed  ;  and 
also  that  he,  A.  B.,  then  had  in  himself  good 
right,  title,  power,  and  authority  to  limit  and 
appoint,  and  to  grant,  baigain,  sell,  Ac,  the 
premises  to  the  m.\A  uses  ;  and  also  that  the 
premises  should  be  held  and  enjoyed  to  the  said 
uses,  without  the  let  or  interruption  of  A.  B.,  or 
any  claiming  under  or  in  trust  for  him ;  and 
also  for  farther  assurance  by  A.  B.  and  all  so 
claiming Held,  that  the  second  covenant  was 
absolut^  for  good  title  against  all  persons,  and 
not  to  be  qualified  by  reference  to  the  other 
covenants,  inasmuch  as  there  were  no  words, 
either  in  the  second  covetmnt  itself,  or  in  pre- 
ceding or  subsequent  ones,  to  connect  it  with 
them.  8mih  v.  Compton,  3  B.  ft  Ad.  189 :  1 
L.  J.,  E.  B.  43. 

  To  Pay— Not  to  Sue.]— A.  agreed  to 

purchase  an  estate  from  B.  for  46,000^.,  and 
covenanted  to  pay  the  purchase-money  by  in- 
stalments at  the  times  and  subject  to  the  pro- 
visoes, and  in  the  manner  thereinafter  expre^ed, 
that  is  to  say,  168i.  on  every  24th  of  June  and 
the  24th  of  December  until  1884,  the  first  in- 
stalment to  be  paid  on  the  24th  of  June,  1855, 
and  that  in  case  either  of  the  instalments  should 
not  be  paid  upon  the  day  appointed,  or  within 
one  month  after,  A.  would  pay  B.  interest  to  be 
computed  from  the  24th  Jane  or  the  24th  Decem- 
ber, as  the  case  might  be,  upon  which  the  instal- 
ment should  have  become  payable  ;  provided 
that  no  instalment  payable  pursuant  to  the 
covenant  should  be  recoverable  or  capable  of 
being  enforced,  nor  shonld  any  proceedings  for 
that  purpose  be  commenced  until  after  the  expi- 
ration of  one  month  from  the  day  upon  which 
the  same  should  have  become  payable  :~Held, 
that  the  proviso  that  no  action  should  be  brought 
for  a  month  did  not  operate  merely  as  a  covenant 
not  to  sue,  but  that  the  effect  was  to  extend  the 
period  for  payment  for  one  month,  and  there- 
fore that  no  action  was  maintainable  until  the 
month  had  expired.  Jbley  v.  Meteher,  8  H.  ft 
769  ;  28  L.  J.,  Bz.  100 ;  6  Jar.  (H.B.)  342  ;  7 
W.  B.  141. 

  mbet  of  word  ^'WUIit."]— A  lessor, 

after  a  demise  of  premises,  with  a  portion  of  an 
adjoining  yard,  covenanted  tiiat  the  lessee  should 
have the  use  of  the  pump  in  the  yard  jointly 
with  h'nwwlf  whilst  the  same  whonM  imiain 
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there,  paying  baU  the  expenses  of  the  repairs." 
The  words  "  whilst,"  &c.,  reserve  to  the  lessor  a 
power  of  remonng  the  pomp  at  his  pleasure ; 
and  it  is  no  breadi  of  the  covenant,  though  he 
removes  it  without  reasonable  cause,  and  in  order 
to  injure  the  lessee.  But  without  those  words  it 
would  have  been  a  breach  o£  covenant  to  have 
removed  the  pump.  Mhodea  v.  Bvilaril,  7  East, 
116;  3  Smith,  173. 

 '  Extent  of  Covenant  to  pay  SoyaltieB  on 

Cool.] — A  Icseec  of  a  coal  mine,  who  covenants  to 
pay  a  certain  share  of  all  such  sums  of  money  as 
the  coal  should  sell  for  at  the  pit's  mouth,  is  not 
liable  under  that  covenant  to  pay  to  the  lessor 
any  part  of  the  money  prodnc«i  by  sale  of  the 
coals  elsewhere  than  at  the  pit's  mouth.  Clifton 
V.  Ifn^JWJ^ey,  5  Term Kep. 504.  S.  P.,  Gerrardv. 
Clifton,  1  Bos.  k  P.  524  ;  7  Term  Rep.  676. 

 Beserration  of  Eight  to  Work  for  Coal.] 

— A.  conveyed  to  B.  in  fee  a  messuage,  buildings, 
yards,  gardens,  and  homestead,  with  the  appur- 
tenances, and  certain  cloaee  of  land,  excepting  all 
mines  of  coal  under  the  lands  and  beretliuuncnts, 
with  liberty  to  enter  and  sink  pits  for  petting  all 
such  coal,  and  to  erect  engines  and  make  drains 
necessary  for  working  the  coal ;  except  as  to  such 
lands  as  lie  within  150  yards  of  the  messuage  and 
buildings,  and  except  any  homestead : — Held, 
that  the  seller  thereby  reserved  to  himself  the 
right  to  dig  coals  under  the  messuage,  buildings, 
and  homestead,  and  within  150  yards  of  the  same 
respectively  ;  but  was  not  entitled  to  sink  pits, 
erect  engines,  or  make  drains,  within  InO  yards 
of  the  messuage  or  buildings,  or  within  the  home- 
stead.   Sowler  v.  Wolley,  15  East,  444. 

 •  By  LeBieo   Under-letting,  to  Enforoo 

Covonantt  by  his  Leisor.] — A  railway  company 
leased  to  B.  refreshment-rooms,  with  a  covenant, 
that  certain  trains  sboold  stop  there ;  R.  demiscKl 
the  premises  to  Q.  That  lease,  after  reciting  the 
deed  by  which  the  premises  were  demised  to  K., 
contained  a  covenant  that  B.  would,  during  the 
continuance  of  the  term,  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  en- 
forcing the  fulfilment  and  performance  of  the 
covenants  for  giving  G-.  the  full  benefit  and 
advantage  of  the  refreslmient-rooms,  as  fully  as 
if  G.  was  the  assignee  of  the  covenants,  and  that 
it  should  he  lawf^  for  G-.,  in  the  name  of  K.,  to 
bring,  commence  or  prosecute  any  action,  suit  or 
other  proceeding  whatsoever,  for  enforcing  the 
fnltilment  and  performance  of  the  covenants  on 
the  part  of  the  company,  or  for  recovering 
damages  and  compensation  for  the  non-per- 
formance or  non-fulfilment  of  the  covenants,  or 
any  of  them,  Q.  indemnifying  B.  from  and  against 
all  costs,  chai^rcs  and  expenses  to  be  incurred  or 
defrayal  in  or  about  any  such  action,  suit  or 
other  proceeding.  G.  entered  upon  the  premises, 
but  by  order  of  the  company  express  trains 
passed  the  station  where  the  premises  were  with- 
ont  stoppmg,  in  consequence  of  which  G.  sus- 
tained a  loss.  Of  this  breach  of  covenant  B.  ttad 
due  notice,  and  was  thereupoti  requested  by  G.  to 
file  in  his  own  name,  anci  at  his  own  risk  and 
costs,  a  bill  in  chancery,  to  restrain  the  company 
from  directingor  pomitting,  except  in  particular 
cases,  express  trains  from  passing  the  refresh- 
ment-rooms ■without  stopping  for  the  prescribed 
time  : — Held,  that,  assuming  tiling  such  bill  to  be 
a  necessary  and  proper  act.  It.  was  bound  to  file 
such  bill,  and  that  the  latter  stipulation,  em- 
powering G.  to  sue  in  the  name  of  B.,  did  not 


limit  or  qualify  the  general  covenant,  and,  there- 
fore, he  was  liable  for  not  filingsuch  bilL  Rigby 
V.  6.  W.  Ry.,  4  Ex.  220  ;  18  L.  X,  Ex.  404. 

  By  Lessoe  to  Bepair.] — A  general  cove- 
nant to  repair  and  a  covenant  to  repair  within 
three  months  after  notice  from  the  lessor  are 
separate  and  independent  covenants,  and  a  rig^t 
of  re-entry  attaches  for  a  breach  of  the  former, 
though  no  notice  is  given  under  the  latter,  Baylxa 
V.  Le  Grot,  4  C.  B.  (N.S.)  637  ;  4  Jur.  (N.8.)  613. 
S.  P.,  Roe  d.  6oatly  v.  Paine,  2  Camp.  520 ; 
Wood  V.  Bay,  7  Taunt.  646  ;  I  Moore,  889. 

And  the  giving  of  a  notice  "  to  repair  in  accord- 
ance with  the  covenants,"  or  "  forthwith,"  is  no 
waiver  of  a  breach  of  the  general  covenant,  so 
that  ejectment  can  be  brought  before  the  expira- 
tion of  three  months,  though  the  notice  has  been 
given.  Feu>  v.  Perhim,  36  L.  J.,  Ex.  54  ;  L.  B. 
2  Kx.  02;  16L.  T.  62;  15  W.  B.  713,  Roe 
Goatly  V.  Paine,  supra. 

But  the  giving  of  a  notice  to  repair  In  three 
months  is  a  waiver  of  a  breach  of  the  maenl 
covenant.  Doe  d.  Morecraft  v.  Mevx,  4  B.  &  C. 
606 ;  1  Car.  &  P.  846  ;  7  D.  &  B.  98  ;  4  L.  J. 
(0.8.)  K.B.  4.  S.  P.,  DoeA.DeRutzeny.LeU}i9,ft 
Ad.  &  E.  277  ;  6  N.  &  M.  764  ;  5  L.  J.,  K.  B.  217. 

A  covenant  by  a  lessee  to  repair  at  all  times 
(as  often  as  need  or  occasion  should  require), 
"  and  at  farthest  within  three  months  after 
notice,"  is  one  entire  covenant,  the  former  part 
of  which  is  quabficd  by  the  latter.  Horrfall  T. 
Tettar,  1  Moore,  89  ;  7  Taunt.  385. 

CondltloiiBl— To  Fay.] — By  a  deed,  which  re- 
cited that  the  defendant  was  executor  of  the  will 
of  B.,and  that  the  plaintiHand  his  brothers  were 
entitled  each  to  a  legacy  of  3,0iKW, ;  and  that  the 
assets  were  insufficient  to  satisfy  the  legacies ;  and 
that  the  plaintiff  had  lately  entered  into  a 
I)artncTshlp,  and  had  therenpon  undertaken  to- 
pay  two  sums  of  money,  on  uie  16th  March  and 
on  the  15th  December ;  and  that  the  plaintiff  and 
his  mother  had  reqnestod  the  defendant  tO' 
advance  the  plaintiff  those  sums  out  of  the  estate 
before  those  days  ;  the  defendant  covenanted 
that  he  would,  on  on  before  those  days,  pay  to- 
the  plaintiff,  "  by  and  out  of  the  assets  of  B.  de- 
ceased," the  sums  required  ;  and  the  plaintiff,  in 
consideration  thereof,  agreed  that  he  would,  on 
the  1st  November,  execute  a  release  and  in- 
demnity to  the  defendant,  in  respect  of  all 
matters  connected  with  the  will;  and  that  in 
case  the  plaintiff's  share  of  and  in  the  assets  of 
B.,  should  not  amount  to  the  sum  to  be  advanced, 
the  plaintiff  would  pay  the  defendant  the  differ- 
ence, and  indemnify  him  against  all  loss,  and 
against^  actions  by  other  legatees,  by  reosonof 
the  payment  to  him  ;  and  the  plaintiff's  mother, 
upon  the  same  consideration,  agreed  to  release  to 
the  defendant  the  payment  of  i>artof  an  anuuity 
due  to  her  under  the  will : — Held,  that  notwith- 
standing the  words  "  by  and  ont  of  the  assets," 
the  covenant  of  the  defendant  was  absolute,  and 
not  contingent  or  conditional  upon  the  existence 
of  assets  at  the  days  appointed  for  the  payment 
of  the  money.  Jiain  V.  Ktrh,  18  L.  J.,  Q.  B.  83  ; 
13  Jur.  569. 

The  directors  of  a  mining  company  agreed 
deed  to  purchase  a  mine,  the  purchase-money  to 
be  paid  within  twelve  months  by  instalments 
"  out  of  the  moneys  to  be  raised  by  the  company," 
with  a  proviso,  that,  in  case  they  should  not  have 
rcceive<i  the  deposits  from  the  shareholders,  so  as 
to  enable  them  to  pay  the  money  by  the  timo 
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stipulated  for,  the  directors  should  be  allowed  a 
further  time  ol  six  months ;  and  they  covenanted 
that  they  would,  out  of  the  payments  eo  to  be 
made  by  the  Bubscribers  or  shareholders  in  the 
company,  pay  the  purchase-money,  according  to 
the  terms  and  at  the  times  before  specified,  sub- 
ject to  the  proviso Hdd,  that  this  was  a  per- 
scmal  underteking  on  the  part  of  the  directors  to 
pay  at  the  expiration  of  the  additional  six 
months.  BaTieoch  v.  Hodgton,  4  Bing.  26D  ;  12 
Moore,  504  ;  6  L.  J.  (0.8.)  C.  P.  170. 

By  a  deed  of  separation,  after  reciting  an 
agreement  by  the  hosbaod  to  allow  the  wife  2.>o;. 
out  of  his  salary  as  a  searcher  of  his  Majesty's 
customs,  the  husband  covenanted  generally  to 
pay  her  250i.  per  annum  durinjf  her  life  ;  the 
covenant  is  controlled  by  the  recital,  and  dis- 
missal from  the  office  of  searcher  jostificA  non- 
payment of  the  annuity.  Heue  v.  Albert,  'i  M. 
&  Ry.  406. 

Where  a  party  covenanted  that  so  long  as  he 
should  continue  and  be  in  actual  receipt  of  the 
profits  of  a  rectory,  he  would  pay  a  yearly  sura 
during  the  life  of  the  rector,  by  two  half-yearly 
payments  : — Held,  a  covenant  for  the  payment 
of  such  yearly  sum,  whilst  he  is  in  receipt  of  the 
profits  during  the  life  of  the  rector,  and  noi, 
whilst  he  is  merely  in  receipt  of  the  profits. 
Combe  V,  Jamet,  2  Chit.  700. 

A  railway  company  promoting  in  parliaments 
bill  for  the  extension  of  their  line,  which,  if  made, 
would  go  through  the  lands  of  the  plaintiff,  cove- 
ncmted  with  him,  "  that,  in  the  event  of  the  pro- 
posed bill  passing  in  the  then  session  of  parlia- 
ment, the  company  should,  before  entering  npon 
any  part  of  the  plaintiff's  lands,  pay  to  him  4,9O0Z. 
purchase-money  for  any  portion  not  exceeding 
43  acres,  which  the  company  might,  under  the 
powers  of  their  act,  require  and  take  for  the  pur- 
pose of  their  undertaking  ;  and  that,  in  addition 
to  the  pnrchase-money,  the  cconpany  shoald  pay 
to  the  plaintiff,  before  they  should  enter  upon 
any  part  of  the  land,  7,10M,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by 
Heverance  in  ree|>cct  of  the  lands,  not  exceeding 
.43  acres,  to  be  taken  by  them  "; — Held,  that  the 
company  was  not  liable  to  pay  either  of  these 
sums,  unless  they  entered  upon  some  part  of  the 
lands.  Gaife  v.  Newmarket  Ity,y  21  L.  J.,  Q.  B. 
398  ;  16  Jur.  113fi  ;  18  Q.  B.  457. 

In  a  deed  by  which  A.  assigned  to  B.,  for  a  term 
of  years,  an  exclusive  licence  to  use  a  patent, 
after  covenants  for  payment  of  sums  in  the 
nature  of  royalties,  there  was  the  following  clauBC : 
"that  if  it  shall  happen  in  any  year  during  the 
term  that  the  royalties  or  sums  of  money  cove- 
nanted to  be  paid  shall  not  amount  to  2.000/,, 
then  B.  shall  within  fourteen  days  after  the  ex- 
piration of  any  year  in  which  it  shall  so  happen, 
pay  to  A.  such  a  stun  of  money  as  with  the 
royalties  will  amount  to  2,0001.  for  that  ^ear  ;  or 
if  B.  shall  at  any  time  make  default  In  payment 
of  such  BTun  within  the  time  appointed  for  pay- 
ment, then  it  shall  be  lawful  to  and  for  A.,  by 
writing  signed  by  him,  and  indorpe<l  on  the  deed 
or  a  dupheate  thereof,  to  declare  that  the  deed, 
and  the  licence  and  power  thereby  granted,  shall 
cease  and  determine  ": — Held,  that  this  was  not 
an  absolute  covenant  by  B.  to  pay  2,000/.  a  year 
during  the  term,  but  only  empowered  A.  to  put 
an  end  to  the  grant  upon  non-payment  of  that 
sum.  IUlen$-v.  Hooper,  6  Ex.  830  ;  20  L.  J.,  Ex. 
78. 

Altemativa.]— A  covoutnt  by  alcssec  of  a  farm 


that  he  would  consume  on  the  premises  the  crops 
grown  thereon  ;  but  that  in  case  he  should  sell 
any  of  the  crops,  which  he  should  be  at  liberty 
to  do,  he  would  bring  to  the  premises  an  equiva- 
lent amount  of  manure,  is  an  alternative  cove- 
nant, and  not  an  absolute  covenant  followed  by 
a  proviso.  Biehard  v,  Slmk.  6  0.  &  L.  S2& ;  6 
C.  B.  437. 

4.  Dependent  oe  iNDEpmrDEiir. 

Genenlly.] — Where  a  covenant  is  part  only 
of  the  consideratitni  on  one  side,  it  is  an  inde- 
pendent covenant  and  not  a  condition  pre- 
cedent. Carpenter  v.  Creuwell,  4  Bing.  409 ;  1 
M.  &  P.  66  ;  6  L.  J.  (O.S.)  C.  F.  27  ;  29  B.  B. 
687. 

Where,  in  articles  of  agreement  under  a 
penalty,  there  are  mutual  covenants  between  A. 
and  B.  to  do  certain  acts,  and  also  a  covenant 
which  goes  to  the  whole  consideration  on  each 

side :  til  an  action  for  the  penalty  by  A. 
against  B..  on  account  of  the  non-pcif ormance  of 
his  part,  B.  may  plead  in  bar  a  breach  by  A. 
nf  the  covenant,  which  goes  to  the  whole  con- 
fideration.  St.  Albans  {fiuke')  v.  Shore,  1  H. 
Bl.  270. 

Where  anything  is  to  be  done  by  a  plaintiff 

before  his  right  of  action  accrues  on  the  defen- 
dant's covenant,  it  should  be  averred  in  the 
declaration  that  that  thing  was  done.  Qinipbi  U 
V.  Junet,  6  Term  Kep.  571 ;  3  R.  R.  263. 

But  it  is  otherwise  where  the  covenants  are 
independent  of  each  other.  lb. 

It  one  party  covenants  to  do  one  thing,  the 
other  party  doing  another,  it  is  not  a  condition 
precedoiit,  but  a  mutual  covenant.  Bone  v. 
Eyre,  2  W.  Bl.  1312.  S.  0.  nom.  Boone  v.  Eyre, 
1  H.  Bl.  273,  n. ;  2  S.  B.  768. 

But  where  there  are  mutual  covenants  which 
do  not  go  to  the  whole  consideration,  the  breach 
of  one  cannot  be  pleaded  in  bar  to  an  action  for 
the  breach  of  the  other.  lb. 

If  one  covenants  with  another  to  do  a  certain 
act  in  consideration  of  a  reward,  and  the  other 
prevents  the  stipulated  thing  from  being  literally 
peiformcd,  and  accepts  of  an  equivalent,  he 
may  be  sued  for  the  reward,  and  the  reason  of 
the  non-compliance  with  the  literal  terms  may 
be  averred.  Batham  v.  Eati  India  Co.,  I  DougL 
272. 

Where  a  deed  contains  two  covenants  which 
cannot  both  be  performed,  they  are  dependent 
covenants.  Hemane  v.  IHeeiiMo,  1  C.  B.  (na) 
646  ;  26  L.  J.,  C.  P.  163  :  6  W.  R.  322. 

To  Pay  Captain  of  Whaler  a  Percentage.  ]— 

The  captain  of  a  South  8ea  whaler  covenanted 
with  the  defendant  that  he  would  proceed  to 
the  fishery  and  procure  a  cargo  of  sperm  oil,  or 
as  great  a  proportion  as  might  be,  under  all  cir- 
cumstances, within  his  power  to  obtain  ;  would 
return  to  London,  and  at  his  own  cost  deliver 
the  cargo  ;  would  obey  instructions,  be  frugal  of 
provisions,  and  pot  dispose  of  any  of  them  with- 
out accounting  for  the  same ;  and  would  not 
smu^le  or  trade,  or  permit  anyone  on  botml  to 
do  BO,  The  defendant  covenanted,  on  perform- 
ance of  the  before-mentioned  terms  and  condi- 
tions on  the  part  of  the  plaintiff,  to  pay  htm  a 
certain  proportion  of  the  net  proceeds  of  the 
cargo  ■ — Held,  that  the  captain's  covenants 
were  independent,  and  that  the  performance  of 
them  was  not  a  condition  precedent  to  an  action 
on  the    defendant's   covenant.    Starert  t. 
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Curling,  8  Bin?.  (Sjo.')  355 ;  8  Scott,  710 ;  2 
Hodgee,  287  ;  6  L.  J.,  C.  P.  41. 

Cores &nt  to  erect  Bolldingi  within  oert&in 
Time.] — ^A.  covenanted  to  build  a  house  for  B., 
and  finish  it  on  or  before  a  certain  day,  in  con- 
sideration of  a  snm  of  monej,  which  B.  cove- 
nanted to  paj  A.  hj  instalments,  as  the  build- 
ing should  proceed.  The  finishii^  the  house  is 
not  a  conditum  precedent  to  the  payment  of  the 
money,  but  the  covenants  are  independent :  A. 
therefore  may  maintain  an  action  against  B.  for 
the  whole  sum,  though  the  building  was  not 
finished  at  the  time  appointed.  Terry  y.  Dmtte, 
3  H.  BL  389  ;  3  R.  B,  423. 

In  an  action  against  sureties  on  an  indenture, 
in  which  the  principal  covenanted  that  for  a 
certain  sum  he  would,  "on  the  execution  of 
these  presents,"  commence  and  forthwith  erect, 
and  in  three  months  complete,  certain  works  to 
the  satisfaction  of  the  engineer  of  the  plaintiff, 
and  complete  it  by  a  certain  day,  or  pay  so  much 
s  day  as  liquidated  damage  for  <telaT  beyond 
that  time,  and  the  sureties  covenanted  that  he 
sfaonld  perform  his  covenants,  and  that  on  his 
default  thesj  woald  pay  the  j^ntiff  such  sum  of 
money  (as  liquidat&l  damages)  as  the  engineer 
should  adjudicate  to  be  reasonable : — Held,  that 
the  principal  was  bound  to  commence  so  soon  as 
he  had  executed  the  deed,  although  the  plaintiff 
had  not  executed  it.  Northampton  Gat  Light 
Co.  T.  Pamm,  15  G.  B.  630 ;  3  C.  L.  B.  409  ; 
24  L.  J.,  0.  P.  60  i  1  Jnr.  (K.S.)  211 ;  8  W.  R. 
179. 

A  declaration  stated  that  the  plaintiff  demised 
a  dwelling-house  and  premises  to  the  defendant, 
and  the  defendant  covenanted  that  he  would 
expend  lOOf.  in  substantial  improvements  of, 
and  additions  to,  the  dweUing-house  under  the 
direction  and  with  the  approbation  of  a  com- 
petent surveyor,  to  be  named  by  and  on  the 
part  of  the  plaintiff.  Breach,  that  the  defendant 
did  not  expend  the  money  on  substantial  im- 
provements of  and  additions  to  the  dwelling- 
bouse,  under  the  direction  or  with  the  appro- 
bation of  a  competent  surveyor,  to  be  named  by 
and  on  the  part  of  the  plaintiff,  but  neglect^ 
and  refused  so  to  do,  although  the  plaintiff  was 
always  readyand  willing  to  appoint  a  competent 
surveyor  to  approve  of  such  substantial  improve- 
ments and  additions : — Held,  that  the  breach 
was  bad,  for  that  the  appointment  of  a  surveyor 
was  a  condition  precedent  to  the  defendant's 
liability  to  expend  the  100/.  C'novibe  v.  Gri-fii, 
II  M.  ic  W.  4bO  i  2  D.(N.S.)  1023  ;  12  L.  J.,Ex. 
291.  S.  P.,  Lawtm  v.  SuUan,  U  M.  4:  W.  795  ; 
11  L.  J.,  Ex.  314  ;  Hant  v.  HUkop,  8  Ex.  675  ; 
22  L.  J.,  Ex,  337. 

A  declaration  stated  that  the  dofendant  cove- 
nanted that  she  would,  within  eighteen  months 
from  the  date  of  the  deed,  eicct  certain  build- 
ings, "  the  whole  of  which  were  to  be  left  to  the 
superintendence  of  the  plaintiff  and  the  defen- 
dant's son."  The  breach  was,  th«t  though  the 
eighteen  months  had  expired,  the  defendant  had 
not  erected  the  buildings  : — Hold,  that  the 
declaration  was  good,  although  it  contained  no 
averment  that  the  plaintiff  was  ready  and  will- 
ing to  superintend  the  erection  of  the  buildings, 
for  that  Uie  covenant  to  erect  tbe  buildings  was 
an  absolute  covenant ;  and  the  clause  respecting 
the  superintendence  merely  granted  the  liberty 
for  the  parties  to  superintend,  but  did  not 
impose  any  duty,  so  as  to  make  the  superinten- 
dence a  condition  precedent  or  concurrent. 


Jonei  V.  Cannoeh,  3  H.  L.  Oas.  700 ;  6  Ex.  713 ; 
19  L.  J.,  Ex.  371— Ex.  Ch. 

Covenant  to  supply  Ooods.]— By  an  agree- 
ment under  seal,  after  reciting  that  the  pla^itiS 
had  erected  a  factory  and  works  on  land  belong- 
ing to  the  defendants,  for  the  purpose  of  carrying 
on  tbe  manufacture  of  patent  fuel,  and  that  the 
defendants  bad  made  advances  ttf  the  plainti^ 
towards  their  erection,  and  hod  agreed  to  grant 
a  lease  of  the  land  and  buildings  to  the  plaintiff, 
"  and  to  enter  into  certain  other  arrangements 
for  the  supply  of  coal  for  the  manufactory  and 
otherwise,  on  the  terms  and  conditions  therein- 
after mentioned,"  it  was  agreed  that  the  defen- 
<tants  should  grant  a  lease  of  the  land  and  build> 
ings  to  the  plaintiff  for  the  term  of  twelve  years 
from  the  25th  March  last,  at  a  peppercorn  rent, 
and  that  immediately  on  such  lease  being 
granted,  tbe  plaintiff  should  mortgage  the 
some  to  tbe  defendants  as  a  security  for  their 
advances ;  that  all  tbe  coal  consumed  and  used 
by  the  plaintiff  for  ^le  purpose  of  his  manufac- 
ture during  the  term  should  be  bought  of  the 
defendants,  provided  that  they  could  and  should 
supply  him  with  the  quantity  that  should  from 
time  to  time  be  required  by  him,  or  to  such 
extent  as  they  could  supply,  and  that  they 
should  charge  for  the  same  a  certain  price,  and 
no  more ;  and  that  the  plaintiff  shonld  use  uid 
consnme  no  other  coal  at  the  factory  daring  the 
term  than  that  which  was  bought  and  purchased 
of  the  defendants,  except  in  the  event  of  the 
plaintiff  requiring  more  coal  than  they  could 
and  should  supply  him  with ;  that  they  fihould 
not  be  compelled  to  supply  more  than  500  tons 
per  week ;  and  that  in  case  the?  should,  from 
some  substantial  cause,  be  unable  to  supply  small 
coal  to  the  extent  agreed  upon,  the  aefendants 
should  give  to  the  plaintiff  six  months'  notice  of 
the  same,  and  the  plaintiff  should  then  be  at 
liberty  to  obtain  bis  supply  from  any  other 
source ;  that  in  the  lease  to  be  granted  there 
should  be  covenants  hj  tiie  plaintiff  not  to  use 
the  premises  for  any  other  purpose  than  for  the 
manufacture  of  patent  fuel ;  and  that  the  agree- 
ment, to  be  determinable  as  aforesaid,  should 
continue  for  the  term  of  twelve  years.  In  an 
action  for  breach  of  the  implied  covenant  by  the 
defendants  in  the  agreement  to  supply  600  tons 
of  coal  to  the  plaintiff  weekly  :— Hdd,  first,  that 
the  granting  of  the  lease  by  the  defendants  was 
not  a  condition  preccdeat  to  the  plaintiff's  right 
to  the  coal.  Wood  v.  Copper  Mineri  Co.,  14 
C.  B.  428  ;  2  C.  L.  R.  1735  ;  23  L.  J.,  C.  P.  209 ; 
1  Jur.  (N.S.)  65. 

Held,  secondly,  that  the  inability  of  the  defen- 
dants to  supply  the  coal  did  not  exonerate  them 
from  liability  on  the  covenant,  unless  the  six 
mouths'  notice  had  been  given  accoidingto  the 
agreement.  lb. 

Held,  thirdly,  lhat  the  covenant  of  the  defen. 
dants  was  limited  to  the  supply  of  coal  for  the 
purpose  of  the  patent  fuel  manufacture.  lb. 

A  milwiiy  company  covenante<i  with  the  de- 
fendant to  purchase,  and  the  defentlant  cove- 
nantcii  to  supply,  all  the  coke  required  by  the 
company  for  working  their  lines,  the  company  to 
take  and  the  defendant  to  supply,  for  seventeen 
years,  ooO  tons  of  coke  per  week  at  B.  and  100 
tons  per  week  at  C,  at  least.  If  the  company 
should  require  more  coke,  it  engaged  to  take  tiie 
same  from  the  defendant,  and  if  the  consumption 
should  be  materially  diminished,  the  company 
was  to  give  three  months*  notice  to  the  defen- 
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dant : — ^Held,  that  the  corenant  by  the  company 
to  take  all  it  required  was  not  a  condition  pre- 
cedent to  the  defendant'B  liability  to  eupply,  bat 
that  the  covenants  were  independent.  Eittem 
Countiet  By.  t.  PkUimon^  16  C.B.2;  24L.  J., 
C.  P.  140. 

A  gas  company  covenanted  with  a  vestry  to 
BDppIy  the  i^rl8Q  with  gas,  and  to  light  the 
lamps  in  the  public  streets  and  placesevery  night 
at  Bunset,  and  keep  them  alight  till  sunrise,  and 
to  pay  a  penalty  of  2t.  Gd,  upon  each  lamp  for 
every  day  upon  which  they  were  neglected  to  be 
lighted,  the  vestry  covenanting,  on  the  per- 
formance of  the  Defore-mentioned  terms  and 
conditiona  on  the  part  of  the  ctunpany,  to  pay 
them  il.  10s.  per  annum  for  each  lamp  : — Held, 
that  the  covenanta  of  the  company  were  inde- 
pendent, and  that  the  performance  of  them  was 
not  a  condition  precedent  to  an  action  on  tlie 
covenanta  of  the  vestry,  Zondon  Gat  Light  (\>. 
T.  Chelsea  Vestry,  S  C.  B.  CN.S.)  215  ;  2  L.  T. 
217;8W.B.  416. 

By  a  deed  of  the  19th  of  December,  1837,  in 
consideration  of  258,6292.  lOf.  id.,  the  plaintiff 
covenanted  to  make  and  complete  a  portion  of  a 
railway,  and  to  provide  bars  or  rails  and  chairs, 
on  or  before  the  Istot  May,  1840 ;  and  by  another 
deed  of  the  23rd  of  March,  1839,  in  ctmsideration 
of  15,000i.,the  plaintiffcovenanted  that  he,  being 
provided  by  the  defendants  with  railway  bars  or 
rails  and  chairs  for  temporary  and  permanent 
use,  would  complete  the  portion  of  the  railway, 
and  the  line  of  the  permanent  railway,  on  or 
before  the  Ist  of  June,  1840,  provided,  that,  if 
plaintifl  should  not  complete  the  railway  by  the 
Ist  of  June,  1840,  be  shomd  pay  to  the  defendants 
3,0001.  for  the  let  of  June,  and  the  like  sum  for 
every  succeeding  day,nQtil  the  whole  should  have 
been  completed,  but  so  that  the  total  amount  to 
become  forfeitable  should  not  exceed  15,000/. 
Breach,  that  the  defendants  detained  from  and 
did  not  pay  plaintifi  20,0002.,  parcel  of  the  sum 
dne  to  toe  plaintiff.  Flea,  that  7,60M.  is  parcel 
of  the  15,000/.  agreed  to  be  retained  by  defen- 
dants ;  that  plaintiff  did  not  complete  the  railway 
on  or  before  the  1st  of  June,  1840,  nor  nntil 
twenty-four  days  after,  whereby  plaintiff  became 
liable  to  pay  to  defendants  3,000/.  for  the  Ist  day 
of  June,  and  the  like  sum  for  every  such  snc- 
ceedhig  twenty-fonr  days  daring  which  the  rail> 
way  remained  incomplete,  by  reason  of  which 
defendants  deducted  and  retained  7,500/.  out  of 
the  moneys  payable  by  them  to  plaintiff.  At  the 
trial  it  was  proved  that  plaintiff  did  not  finish  the 
railway  until  twen^>four  days  after  the  1st  of 
June,  bnt  that  defendants  had  not  provided 
plaintiflF  with  the  bars,  rails  and  chairs  In 
sufficient  quantity  to  enable  him  to  complete  it 
by  that  day.  The  judge  told  the  jury  that 
defendants  were  bound,  as  a  condition  precedent 
to  their  right  to  deduct  the  7,G<J0/.,  to  furnish 
plaintiff  with  such  bars,  rails  and  chairs  : — Held, 
that  that  was  a  misdirection  ;  that  thecovenanta 
were  hMlependent ;  and  that  the  furnishing  of 
the  bars,  rails  and  chairs  was  not  a  condition 
precedent  to  the  right  of  defendants  to  make  the 
deduction ;  and  that  the  only  question  being, 
whether  the  railway  was  completed  on  the  1st  of 
Jnne,  the  plea  was  established.  Macintosh  v. 
Midland  Omiaiet  By.,  14  M.  &  W.  646  :  3 
Bailw.  Cas.  780 ;  14  L.  J.,  Ex.  838. 

Covenant  for  Sals  of  Land.]— A.  agreed  to 
sell  B.  his  estate  for  a  certain  sum  before  a 
{urtlcQlar  <^y,  In  consideration  whereof  B. 


agreed  to  pay  that  sum  on  the  day,  and  on 
failure  to  pay  2)/.: — Held,  that  they  were  de- 
pendent covenants,  and  that  A.  could  not  recover 
the  21/.  without  showing  a  conveyance  on  hi* 
part,  or  a  tender  d  one.  Qoodtsim  t.  Xitnn,  4t 
Term  Ucp.  761. 

On  an  agreement  for  the  sale  of  lands,  the 
vendee  covenanted  to  pay  the  purchase-money 
on  a  day  certain,  for  and  as  the  consideration  of 
such  sale  and  purchase,  with  interest  from  a  day 
certain  to  the  time  of  the  completion  of  the  pur- 
chase:— Held,  that  the  covenant  by  the  vendee 
was  an  independent  covenant,'  and  that  the 
vendor  might  recover  the  purchase-moocy  with- 
out tendering  a  conveyance.  Mattoek  T.  KtHg~ 
/afte,  2P.&U  343;  10A.&E.  50;  8L.  J.,  Q.B. 
215  ;  3  Jur.  (>99. 

A.  covenanted  to  sell  to  B.  a  schocdhouse,  an<i 
to  convey  the  same  to  him  on  or  before  the  lat  oE 
August,  1797,  and  to  deliver  np  the  possession  to 
him  on  the  24th  of  June,  1 796  ;  and  in  considera- 
tion thereof,  B.  covenanted  to  pay  A.  120/.  on  or 
before  the  said  Ist  of  August,  1797  :— Held,  that 
the  covenant  to  convey,  and  that  for  the  pay- 
ment of  the  money,  were  dependent  covenants ;. 
and  that  A.  could  not  maintain  an  action  for  the 
120/.,  without  averring  that  he  bad  conveyed,  or 
tendered  a  conveyance,  to  B.  Olazebrook  Y*. 
Woadrow,  8  Term  Rep.  366  ;  4  B.  R.  700. 

A  deed  executed  by  the  plaintiff  and  defen- 
dant, after  reciting  that  a  company  had  been, 
formed  for  constructing  a  railway  which  would 
pass  through  the  plaintiff's  estate,  and  that  an. 
application  to  parliament  for  an  act  of  incorpora- 
tion was  pending,  contained  a  covenant  1^  the 
defendant,  that  within  six  numtha  from  the  time- 
of  the  passing  of  the  proposed  bill,  and  before- 
the  company  should  enter  upon,  take  or  use  the 
estate,  except  for  setting  out  an<l  ascertaining  the 
land  required,  the  defendant  should  pay  to  the 
plaintiff  4,000/.  for  the  purchase  of  the  estate. 
There  was  also  a  covenant,  that,  on  payment  1^ 
the  defendant  of  the  4,000/.,  and  interest  from 
the  expiration  of  six  months  after  the  passing  of 
the  bill  to  the  day  of  payment  of  that  sum,  the 
plaintiff  should  convey  to  the  defendant  so  much 
of  the  estate  as  sfaould  be  required  for  the  con- 
struction of  the  railway : — Held,  that  the  cove- 
nant to  pay  the  purchase-money  and  that  to 
convey  the  property  were  independent  cove- 
nants.   Sibthorp  V.  Jirunel,  S  Ex.  826. 

By  an  indenture  between  A.  and  B.  and  his 
wife,  of  one  [)art,  and  D.  and  E,  of  another  partr 
it  was  recited  that  F,,  also  party  to  the  deed 
had  requested  to  have  a  certain  farm  given  up  to 
him,  in  which  B.'s  wife  was  interested,  he,  F.r 
giving  snretics,  namely  the  said  D.  and  E.,  for 
payment  of  an  annuity  to  B.'s  wife  ;  and  it  wa& 
witnessed  that  in  consideration  of  the  covenants 
thereinafter  entered  into  by  A.  and  B.  and  his 
wife,  and  of  10«.,  the  said  D.  and  E,,  and  each  of 
them,  covenanted  with  A.  and  B.  to  pay  the 
annuity.  There  followed  covenants  by  A.  and  B. 
scveraUy  for  quiet  enjoyment,  and  for  ezecating- 
an  assignment  to  F.  when  required.  In  an  action 
brought  by  i.  and  B.  for  breach  of  the  covenant 
to  pay  the  annuity : — Held,  that  the  covenant  to 
pay  the  annuity  and  those  for  quiet  enjoyment 
'  and  for  assigning  were  not  mutual  and  de- 
pendent. Rose  v.  PouUoHt  2  B.  ft  Ad.  832  ;  1 
L.  J.,  K.  B.  6. 

Covenants  in  Deed  of  Apprentieetbip.]  — 

To  an  action  on  an  indenture  of  apprenticeship 
for  a  breach  of  covenant  by  the  master  in  not 
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instnictiDK  the  apprentice  and  proT-iding  him 
with  food  nnd  uxlging,  he  pleaded  that  the 
apprentice  conducted  himself  in  bo  diabonest  a 
manner  in  the  defendant's  business,  and  de- 
frauded and  robbed  the  defendant,  bo  that  it 
became  unsafe  for  the  defendant  to  continue  him 
in  his  service,  whereupon  he  dismissed  him  : — 
Held,  that  the  oovenants  in  the  indenture  were 
independent  covenants,  and  consequently  the 
plea  waa  bad.  PkiUipa  or  PhUpa  v.  Clift,  4 
H.  &  X.  168  ;  28  L.  J.,  Ex.  153  ;  S  Jur.  (N30 
74  ;  7  W.  R.  295. 

Cimiiuit  u  t«  Onlttraflon  td  Fana.]— By 

an  indenture  a  plaintiff  covenanted  with  the 
defendant  to  deliver  up  a  farm  on  a  certain  day, 
nnd  in  the  meantime  to  cultivate  it  on  the  four- 
course  system,  and  that  on  the  sarrender  he 
would  deliver  up  an  agreement  to  be  cancelled, 
and  would  Burrendcrall  his  unexpired  term  and 
interest  in  the  farm ;  and  if  the  defendant 
required,  he  would  at  any  time  i^terwards 
execute  any  deed  for  further  assurance ;  ami 
the  defendant  covenanted  that  if  the  plaintiff 
did  deliver  up  the  farm,  and  in  the  meantime 
cultivate  the  farm  on  the  four-course  system, 
and  perform  and  keep  all  and  singular  other 
covenants,  the  defendant  would  upon  the  dcliver- 
in^r  up  of  the  farm,  pay  for  the  manure  : — Held, 
that  the  delivering  up  of  the  agreement  was  not 
a  condition  precedent  to  the  plaintiffs  right  to 
sue  on  the  covenant  to  pay  for  the  manure. 
J\>iiwnv.  Asy(Afw,8H.&N.810;  2SL.J.,Ex.97. 

To  give  Bond.]— A.  entered  into  a  contract 
with  B.,  by  which  A.  was  forthwith  to  bring  a 
vessel  alongside  a  particular  wharf,  and  within 
seven  days  of  his  doing  so,  B.  was  to  pay  1,01.10/,, 
a  further  sum  of  2,000f.  in  twenty-one  days 
afterwaida,  and  2,000^.  on  the  ship  arriving  at 
the  !Nore.  Certain  penalties  were  to  be  payable 
by  A.  for  non-performance  of  the  specified  acts. 
ITiere  were  several  other  stipulations,  and  after 
all  came  a  covenant  by  which  "  for  the  true  per- 
formance of  the  covenants  by  A.  hereinbefore 
contained,  and  for  securing  any  penalties  which 
he  might  incur  under  tbfse  presents,  A.  and  t^vo 
responsible  snretiflB  were,  within  ten  days  from 
tbe  execution  of  these  presents,  to  execute  a 
bond  to  B.  in  the  penal  sum  of  6,C00/."  There 
was  a  covenant  in  exactly  similar  terms  on  the 
part  of  B.  The  giving  of  the  bond  was  not  to 
prejudice  their  mutual  rights  and  liabilities 
under  the  agreement : — Held,  that  the  covenant 
to  give  the  bonds  was  a  condition  precedent,  so 
that,  on  B.'s  refusal  to  allow  A.  to  ship  the  cable, 
A.,  who  had  not  given  bis  bond,  could  not 
maintain  an  action  for  dam^es  in  respect  of 
such  refusal.  Robert*  v.  lirett,  II  H.  L.  Cas. 
337  ;  34  L.  J.,  C.  P.  241  ;  11  Jur.  (H.S.)  377 ; 
12  L.  T.  286  ;  13  W.  B.  587. 

The  covenants  to  give  the  honds  were  not 
mutual  and  dependent.  The  fulfilment  of  his  own 
engagement  by  each  waa  a  necessary  preliminary 
to  his  right  to  recover  on  tlic  contract.  lb. 

Sal*  «f  Bnigteal  Fraotiee— Covenant  to  Intro- 
Anee  Patients.] — A  declaration  stated  that  the 
plaintiff  and  the  defendant  agreed  to  enter  into 
partnership  as  surgeons,  until  the  Istof  January, 
1846,  for  certain  considerations  therein  men- 
tioned ;  and  that  it  was  agreed  that  the  plaintiff 
should,  after  the  1st  of  January,  1846,  in- 
trodnce  the  defendant  to  tbe  patients  as 
his  successor  in  business,  and  use  his  best  en- 
deavooiB  to  eatabliBh  him  in  it,  in  consideration 


whereof  the  defendant  covenanted  to  pay  a  fur- 
ther sum  of  60^.,  on  the25tb  of  March,  184G,  in 
addition  to  another  sum  covenanted  to  be  paid. 
Breach,  non-payment  of  the  60A  A  plea,  that, 
after  the  1st  of  January,  1846,  and  before  the 
26th  of  March.  1846,  the  plaintiflF  refused  to  in- 
troduce  the  defen<1ant  as  the  plaintiff's  successor, 
wherefore  the  defendant  refused  to  pay  the  50^., 
is  bad,  as  the  introduction  to  the  patients  was 
an  independent  covenant,  and  not  a  condititair 
precedent  to  the  payment  of  the  5132.  Judton  v. 
Bowden,  1  Ex.  162;  17  L.  J.,  Ex.  172.  S.  P., 
Cutler  V.  Bowtr,  11  Q.  B.  973 ;  17  L.  J.,  Q.  B. 
217;  12Jnz.721. 

Sale  of  Ooal  Kine— Pro  Bata  Payment.]— A 

declaration  stating  that  theplaintitf  conveyed  alt 
the  coals  and  mines  of  coal  within  and  under 
certain  premises  to  the  defendant ;  that  the  de- 
fendant covenanted  to  pay  40/.  for  every  statute 
acre  of  coal  which  should  be  found,  and  that  he- 
would,  till  the  consideration-money  should  be 
paid,  pay  407.  annually  by  half-yearly  instalments 
commencing  from  tbe  date  of  the  deed,  whether 
a  whole  acre  should  have  been  gotten  in  any  such 
year  or  not,  and  that,  at  the  time  of  making  the 
deed,  there  bad  been,  and  still  was,  coal  within 
and  nnder  the  premises,  and  that  two  half-yearly- 
instalments  were  in  arrear,  is  good,  and  the  find- 
ing of  coal  is  not  a  condition  precedent  to  tiie 
payment.  JutvcU  v.  Speneer,  I  Ex.  647 ;  17  L.  J.- 
Ex.  367— Ex.  Ch. 

In  Fartnersliip  DiMOlntlon  Deed.]— By  inden' 

ture  of  dissolution  of  a  partnership,  the  defeu* 
dant,  in  consicleration  of  the  covenant  therein 
contained  on  the  part  of  the  plaintiff,  assigned 
lo  the  plaintiff  certain  shares  in  a  foreign  gas 
company,  which  by  the  deed  were  recited  to  pass 
by  the  (lelirery  of  the  certificates,  and  covenanted 
with  him  for  further  assurance ;  andbythesame 
indenture  the  plaintiff,  in  consideration  of  snc^ 
assignment,  covenanted  to  indemnify  the  defen- 
dant against  certain  partnership  debts.  Upon  the 
execution  of  the  deed  the  certificates  of  the 
shares  were  banded  over  to  the  plaintiff,  but 
certain  formal  acts  required  to  be  done  by  the- 
kw  by  which  the  company  was  reguhited, 
before  the  property  in  the  shares  could  be- 
effectually  vested  in  the  plaintiff,  were  not  per- 
formed : — Held,  that  inasmuch  as,  upon  the 
construction  of  the  whole  deed,  the  plaintiff'* 
covenant  of  indemnity  and  the  defendant's  cove- 
nant as  to  the  shiues  were  If^ally  ind^tendent 
of  each  other,  a  breach  of  tbe  covenant  otindem- 
nity  by  the  plaintiff,  subsequent  to  the  executio» 
of  the  deed,  did  not  constitute  a  ground  of  de- 
fence to  a  bill  by  the  plaintiff  for  the  specific 
performance  by  the  defendant  of  the  covenant 
for  further  assurance,  by  performing  the  formal 
acts  necessary  to  t>e  done  in  order  effectoally  to 
vest  the  property  of  the  shares  in  the  plaintiff. 
Gibson  V.  Goldtmid,  3  Eq.  R.  106 ;  24  h.  J.,  Ch. 
279 ;  1  Jnr.  (ka)  1 ;  8  W.  B.  79. 

In  Karriag*  Setaantent.]— When  the  fathers 
of  intended  husband  and  wife  mutually  cove- 
nanted to  settle  certain  property  in  consideration 
of  intended  marriage,  and  of  performance  of 
covenant  of  the  other  party,  but  in  the  recitals 
the  intended  covenants  were  each  of  them  spoken 
of  without  reference  to  the  other,  and  the  cove- 
nants for  the  title  were  also  in  fonn  independent : 
— Held,  on  a  suit  by  one  of  the  children  of  tbe 
marriage,  that  the  covenants  were  not  dependent 
on  each  other ;  bat  it  was  said     the  court,  that 
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covenantB  in  marriage  articles  might  be  made  de- 
pendent on  each  other,  if  the  intention  were 
clearly  expressed.  Zloyd  v.  lioyd,  8  Sim.  7  ; 
5L.Jf.,  Ch.l91. 

In  Separation  D0«d.] — Covenants  in  a  separa- 
tion de«l,  by  which  respectively  the  husband  has 
covenanted  to  pay  an  annuity  to  a  trustee  for 
the  wife,  and  the  trustee  has  covenanted  that  the 
wife  shall  not  molest  the  husband,  must  be  con- 
strued as  independent  covenants  in  the  absence 
of  any  express  terms  making  them  dependent, 
and  therefore  a  breach  of  the  covenant  that  a 
wife  shall  not  molest  the  husband,  is  not  an 
answer  to  an  action  for  the  annuity.  Fearon  v. 
AyUrford  (,Barl),  54  L.  J.,  Q.  B.  33  ;  14  Q.  B.  D. 
792  ;  62  L.  T.  954  ;  33  W.  R.  331  ;  49  J.  P.  596 
— C.  A, 

6.  BEPTTGNAST. 

Proviso  as  to  Feraoiul  Liability.]— A  plaintiff 
covenanted  with  A.,  B.,  C,  D.,  churchwardens 
and  overseers  of  a  parish,  to  do  work  and  repairs; 
and  A.,  B.,  C,  D.,  in  consideration  thereof,  for 
themselves  and  their  successors,  covenanted  with 
the  plaintiff,  that  they,  the  churchwardens  and 
overseers,  their  successors  and  assigns,  should 
and  would  pay  the  plaintiff  1,169^.,  at  certain 
times  specified.  The  deed  contained  a  proviso, 
that  nothing  therein  contained  eHouIiI  extend, 
or  be  construed  to  extend,  to  any  personal  cove- 
naDt,  or  affect  A.,  B.,  C,  D.,  or  any  of  them,  in 
their  private  ca{Micity  : — Held,  that  the  proviso 
was  void,  as  repugnant  to  the  covenant,  and  that 
the  churchwardens  and  overseers  were  iwrsonolly 
liable  on  it,  IhimuaU  v.  Coomhet,  6  8cott  (ir.B.) 
622  ;  6  MaiLiE  0.7S6  ;  12  L.  J.,  C.P.265  ;  7  Jnr. 
399.  S.  v.,  Uthwatt  v.  JSlkinf,  13  M.  &.  W.  772 ; 
14  L.  J.,  Ex.  131. 

A  proviso  which  is  in  t«nns  wholly  repugnant 
to  a  covenant  creating  a  personal  liability  is 
void  ;  but  a  proviso  only  limiting  the  personal 
liability  without  destroying  it  is  valid.  Williavu 
V.  Hathmcay,  6  Ch.  D.  544. 

By  two  contemporaneous  building  contracts 
made  in  1868  between  a  builder  of  the  one  part, 
and  C,  vicar  of  the  parish  of  St,  Pancras.  and 
A.,  incambent  of  an  ecclesiastical  district  within 
the  parish,  of  the  other  part  ;  nftcr  reciting  that, 
nnder  an  act  creating  the  district,  C,  or  the 
vicar  for  Uie  time  bciog  of  St.  Pancras,  in  con- 
lonctionwitbA.,  or  the  iacnmbcnt  for  the  time 
being  of  the  district,  were  to  apply  a  fund,  pay- 
able to  them  by  a  railway  company,  in  building 
a  church  and  parsonage  for  the  district :  it  was 
witnessed  that  in  consideration  of  suras  amount- 
ing together  to  the  whole  of  the  available  build- 
ing fund,  to  be  paid  to  the  builder  by  C.  and  A., 
"their  executors  or  administrators,  or  the  person 
or  persons  for  the  time  being  entitled  to  apply 
the  fund  under  the  act,"  the  builder  agreed  with 
C.  and  A.  "and  with  such  person  or  pei-sons  as 
aforesaid,"  and  C.  and  A.,  "  to  the  intent  (so  far 
as  they  lawfully  conUl  or  might)  to  bind  such 
person  or  persons  as  afoi-csaid,  bat  not  so  as  to 
bind  either  of  themselves  or  his  heirs,  executors, 
or  administrators,  after  he  or  they  should  have 
ceased  to  be  entitled  to  apply  the  same  fund, 
did  and  each  of  them  did  agree  with  the  builder  " : 
then  followed  provisions  under  which  he  wag  to 
build  the  church  and  parsonage  in  accordance 
with  plans  and  speciilcations ;  and  a  clause 
stipulating  that  the  consideration  moneys  shouid 
be  paid  in  manner  provided  by  the  specifications. 
The  specifications  provided  for  monthly  lar- 


ments  on  account  of  the  contracts ;  also,  that 
the  architect  might  order  additional  works  ;  and 
that  payments  for  additional  works  were  to  be 
made  on  Uie  completion  of  the  entire  works. 
In  June,  1869,  C,  having  obtained  preferment, 
ceased  to  be  vicar  of  St.  Pancras,  by  which  time 
the  whole  of  the  building  fund  had  been  ex- 
hausted. The  buildings  were  completed  in 
June,  1870.  In  February,  1875,  C.  died,  where- 
upon the  builder  brought  an  action  against  the 
executors  to  recover  a  sum  all^;ed  to  be  due  for 
extras  under  the  contracts :  —  Held,  first,  that 
the  liability  of  C.  and  A.  respectively  under  the 
contracts  was  restricted  to  the  period  during 
which  they  were  respectively  vicar  and  incum- 
bent, and  therefore  that  C.'s  liability  terminated 
on  his  ceasing  to  be  vicar,  lb. 

Held,  secondly,  that  in  any  case  the  liability 
of  C.  and  A.  extended  only  to  the  amount  of  the 
building  fund,  and  no  further.  Jb. 

One  who  covenants  for  himself,  his  heirs, 
executors,  and  administrators,  and  under  his  own 
hand  and  seal,  for  the  act  of  another,  will  be 
personally  bound  by  his  covenant,  though  he 
describes  himself  in  the  deed  as  covenanting  for 
and  on  the  part  and  behalf  of  such  other  person. 
Appleton  V.  £inki,  5  East,  148 ;  1  Smith,  361  ; 
7UK.672. 

Obnozioos  to  tlie  Bole  against'  Peipetnltiw.} 

— A.  conveyed  land  to  B.,  reserving  the  minerals, 
and  covenanted  that  in  case  he,  his  heirs,  or 
assigns,  should  at  any  time  sell  the  minerals 
under  the  adjoining  land,  he,  his  heirs  or  assigns, 
would  offer  to  B.  his  heirs  or  assigns,  the  re- 
served minerals  at  the  same  price  per  acre: — 
Held,  that  the  covenant  was  not  obmncious  to 
the  rules  against  perpetuities,  and  the  offer  must 
be  made  in  writing.  Hirmlngham,  Canal  Co.  v. 
Cartwright,  48  L.  J.,  Ch,  552;  11  Ch.  D.  421  ; 
40  L.  T.  784  ;  27  W,  R.  597.  See  McLean  v. 
McKay,  L.  R.  5  P,  C.  327  ;  post,  coL  1049.  But  see 
L.  4-  S.  W,  Ry.  V.  Gomm,  51  L.  J.,  Ch.630  ;  20 
Ch.  D.  662  ;  46  L.  T.  449  ;  30  W.  B.  620. 

Limiting  Power  of  Alienation,]— A  covenant 

prohibiting  alienation,  except  to  a  certain  spcci- 
ficil  and  limited  chiss,  and  reservinga  penal  rent 
for  the  breach  of  the  covenant,  is  repugnant  to 
the  nature  of  an  estate  in  fee  simple.  MvrrU  v. 
Mvrrin,  Ir.  it.  6  C.  L.  73. 

A  covenant  in  a  fee  farm  grant  of  1S58,  that 
the  grantee,  his  heirs  and  assigns,  might  assign, 
sublet,  or  otherwise  part  with  the  pMsessiou  of 
the  demised  premises,  provided  he  did  not  divide 
them  into  more  than  four  divisions  or  lots, 
unless  with  the  consent  in  writing  of  the  grantor, 
his  heirs  and  assigns,  is  absolutely  void  and  in- 
operative, as  being  repugnant  to  the  free  power 
of  alienation  necessarily  implied  by  the  fee 
^irm  grant.  XwiAam,  Jin  re,  Ir.  B.  6  £q.  170. 

6.  UkCERTAIN. 

To  aooept  a  BeasonaUe  Cempultion.] — Lessee 
of  tithes  agreed  with  the  owner      unds,  for 

certain  collateral  considerations,  not  to  take 
tithes  in  kind  from  the  tenants  of  the  lands  for 
12  years,  but  to  accept  a  reasonable  composition, 
not  exceeding  'At.  &d.  per  acre,  and  thereto  bound 
himself  and  his  assigns  ;  his  uudcr-leBSee  sueil 
(in  the  name  of  a  trustee,  to  whom  he  had, 
nominally,  again  under-leased)  for  tithes  in 
kind  against  the  tenant  of  the  land,  and  had  a 
decree ;  such  an  agreement  is  void,  for  the  nn- 
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certainty  of  the  sum  to  be  paid.  Brewer  t.  SiU, 
3  Anstr.  413 ;  3  B.  B.  696. 

To  8«Ule  after-aoqniied  Fropertr — ^Valae  in 
Blank.] — A  party  to  a  deed  of  family  arrange- 
ment tnercby  covenanted,  that  if  he  should  at 
any  time  become  entitled  to  property  exceeding 

the  value  of  (which  waa  left  in  blank),  he 

would  settle  it  npon  certain  specified  trusts. 
Before  any  such  property  accrued,  or  the  persons 
entitled  under  the  trusts  were  ascertained,  he 
filed  a  bill  to  have  it  declared  that  the  covenant 
was  void  for  uncertainty.  Scmble,  that  there 
was  no  such  uncertainty  as  to  render  the  covenant 
void.  Fyfe  v.  Arhvtknot,  1  De  G.  &  J.  406  ;  26 
L.  J.,  Ch.  646  ;  3  Jur.  (s.3.)  651  ;  5  W.  R.  793. 

To  Plant  and  Preserre  Trees.] — A  lease  con> 
tained  s  covenant  by  the  lessee  to  plant  with 
proper  forest  trees  a  portion  of  the  premises,  and 
to  replant  such  parts  thereof  whereon  trees  then 
fltood,  or  were  pLmted,  and  which  trees  had  been 
injared  or  destroyed :  and  to  repair  and  keep 
in  repair  the  fence  or  fences  whereby  the  planted 
portion  of  the  lands  was  then,  or  might  there- 
after be,  inclosed,  so  as,  at  all  times  during  the 
term,  to  preserve  and  keep  the  trees  which  then 
were,  or  should  thereafter  be,  growing  or  planted 
as  aforesaid,  from  all  waste,  spoil,  damage  or 
destruction  whatsoever : — Held,  that  the  covenant 
was  too  uncertain  and  indefinite  to  be  carried 
into  specific  execution  by  the  court.  Beraard  v. 
Meara,  12  Ir.  Ch.  R.  389. 

Iqjimetion.] — Where  a  covenant  is  indefinite 
or  uncertain  in  its  terms,  the  court  will  not  inter- 
fere by  way  of  iiqonction.  Low  t.  /nxM,  10 
Jur.  (Kjs,)  1037. 

7.  VOLCIITAET. 

A  voluntary  covenant  by  a  party  to  pay  a  sum 
of  money  to  persons  therein  mentioned,  either  in 
his  lifetime  or  in  a  certain  time  after  his  death, 
is  a  valid  covenant,  and  creates  a  valid  debt, 
though  the  deed  was  kept  in  the  covenantor's 
possession  till  his  death,  and  its  execution  was 
unknown  to  the  covenantees  or  cestuis  que  trus- 
tent.  Alexander  v.  Brame,  19  Beav.  436. 
Affirmed  on  appeal,  7  De  G.  M.  &  G.  62& ;  3 
W.B.ti42. 

III.  BmmiKa  with  thb  JiA^d. 

&»ab0VEi!r0OKAirDFuBOHA8EB;andyiL8,  e, 
post. 

To  tfleUM  Wateroonrae.] — Baron  and  feme 
grant  a  watercourse  through  the  feme's  lands, 
with  covenants  for  them,  their  heirs  and  assigns, 
to  cleanse  and  keep  it  in  repair,  and  suffer  a 
common  recovery  to  establish  a  grant ;  this  is  not 
a  personal  corenant  as  to  the  baron  and  feme, 
but  a  covenant  which  runs  wtth  the  lands,  and 
shall  bind  the  assignees,  being  made  good  by  the 
recovery.  Holmes  v.  BvcUey,  Pre.  Ch.  39.  See 
Avtterberry  v.  Oldham  Cor^poratioa,  infra. 

To  Indenuiify  against  Be&t-ehaige.]--~If  A. 
has  lands  subject  to  a  rent-chatge,  and  grants 
part  of  the  lands  to  B.,  with  a  covenant  that 
such  part  shall  be  free,  this  is  not  a  real  covenant 
to  run  with  the  land,  but  personal  only,  and 
binding  on  the  heir  in  respect  of  assets.  GwU  v. 
Arundel,  Hardr.  87.  Bat  see  Cornlury  v.  Mid- 
dlttoit,  1  Ch.  Ca.  212. 


Hot  to  mU  Wntor  ftom  a  WolL] — Covenant 
npon  a  conveyance  In  fee,  with  the  grantors, 
lessees  of  the  waterworks,  not  to  soil  or(lisp<«e  of 
of  water  from  a  well  to  the  injury  of  the  pro- 
prietors of  the  said  waterworks,  their  heii-s,  cxccri- 
tors,  administrators  and  assigns.  Quiere,  whether 
the  covenant  runs  with  tlie  land  so  as  to  bind 
and  be  enforced  by  assignees,  whether  it  is  con- 
trary to  the  policy  of  the  law,  and  as  to  the 
i^ect  of  a  renewal  of  the  lease.  The  parties  left 
to  law,  and  a  demurrer  allowed,  for  the  incon- 
venience of  enforcing  such  a  covenant  by  injunc- 
tion. CuIUm  v.  Plumb,  16  Ves.  454 ;  10  B.  B. 
214. 

To  furrender  Copyh^d.]— Covenant  for  one's 
self  and  heirs,  to  surrender  copyhold :  heir  de- 
creed t»  surrender  It.  Ifeeve  v.  Keek,  9  Moil. 
106. 

To  convey  by  Bail,  and  pay  Toll  for,  all  Stone 
used  in  Covenantor's  Worki.  j — The  Monmouth- 
shire Canal  Act  provided  that,  upon  anxiliar}' 

railroads  made  by  private  individuals,  under  the 
authority  of  the  act.  the  tolls  should  not  exceed 
the  rate  of  2\d.  a  ton  per  mile  ;  and  it  also  em- 
powered the  canal  company  by  agi-ecmeut  with 
the  landowners  itself  to  construct  auxiliary  rail- 
roads, on  which  tolls  not  exceeding  hd.  a  ton  per 
mile  might  be  charged.  Certain  landowners  and 
owners  of  iron  works,  and  among  others  the 
lessees  of  the  Beaufort  works,  formed  a  joint 
company,  and  under  the  powers  given  by  the 
act  constructed  a  railroad  connecting  a  lime 
quarry,  called  the  TrevU  quarry,  \iith  the  several 
iron  works,  and  with  the  railroads  of  the  canal 
company.  In  the  partnerahip  deed  of  the  rail- 
road company,  the  lessees  of  the  Beaufort  works 
covenante<l  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  so  long  as  the 
covenantors,  tlieir  execatots,  administrators,  or 
assigns  should  occupy  the  Beaufort  works,  to 
procure  all  the  limestone  used  in  the  said  works 
from  the  Trevil  quarry,  and  to  convey  all  such 
limestone,  and  also  all  the  iron  stone  from  the 
mines  to  the  said  works,  along  the  Trevil  rail- 
road, and  to  pinr  a  toll  of  hd.  a  ton  per  mile  for 
the  same  : — Held,  that  the  covenant  did  not 
run  with  the  land  so  as  to  bind  assignees  at 
law,  and  that  a  court  of  equity  would  not,  by 
holding  the  conscience  of  the  porcbaser  to  be 
affected  by  the  notice,  give  the  covenant  a  more 
extensive  operation  than  the  law  allowed  to  it. 
Xeppell  V.  Bailey,  2  Myl  &  E.  617 ;  Coop.  t. 
Brougham,  298. 

To  prodnoe  Title-deeds.  J — Covenant  to  produce 
title-deeds  runs  with  the  land,  and  for  benefit  of 
purchasers,  and  not  for  benefit  of  vendors.  Bar- 
clay v.  MaiHe,  1  Sim-  &  8.  449  ;  24  B.  B.  206. 

for  Title.] — A.  sold  and  covenanted  to  sur- 
render copyholds  to  B.,  and  covenanted  for  the 
title  in  the  usual  maimer,  and  next  day  surren- 
dered. Afterwards  B.  sold  to  C,  and  covenanted 
to  surrender,  and  for  title  as  against  liis  own  ac»s 
only,  and  afterwards  surrendered  to  C. : — Held, 
that  the  original  covenants  were  capable  of 
being  enforced  against  A.,  for  ^ther  they  ran 
with  the  kmd,  or  C.  was  entitled  to  sue  on  them 
in  B.'s  name.  RiddeU  v.  Biddell,  7  Sim.  629  ;  6 
L.  J.,  Ch.  102. 

Against    carrying  on  Certain  Tradee.]— A 

conveyance  of  an  estate  to  a  purchaser  ana  hiE 
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heirs  to  the  ase  that  certain  trades  should  not  be  ' 
carried  on  upon  the  premises  is  a  stiiiulation  in 
the  nature  of  a  covenant  running  with  the  land. . 
Hodgson  y.  Coppard,  29  Beav.  4 ;  30  L.  J.,  Ch. 
20  ;  9  W.  R.  9. 

For  lirit  Bafasal  of  land.]— A  lease  for  COO 
years,  dated  in  1669,  contained  a  covenant  by  the 
lessee,  his  executors,  administrators  and  assies, 
with  the  landlord,  his  executors,  administrators 
and  assigns,  not  to  sell  before  the  first  proffer  be 
made  to  the  landlord,  bis  executors,  administra- 
tors,  and  assies,  to  the  end  that  they  might  have 
the  first  refusal  thereof,  and  pay  as  much  as 
any  other  person  should  bonft  fide  offer  : — Held, 
a  covenant  that  runs  with  the  land,  but  that  it 
is  not  a  perpetual  one,  and  therefore  an  assign- 
ment of  the  tenaat's  interest  having  been  made 
140  years  ago,  it  must  be  presumed  that  the  land- 
lord declin^  the  offer,  or  waived  his  right,  and 
the  tenant  must  hold  the  land  dischargtxl  from 
the  covenant.  Mwg&ton,  In  re,  11  Ir.  Ch.  R. 
19$. 

To  pay  for  Iitjiuy  to  Stirfuw.] — Three  licencecs 
of  a  right  to  dig  minerals,  jointly  and  severally 
covenanted  with  the  grantor  of  the  licence  to  pay 
him  compensation  for  injury  to  surface.  Two  of 
them  assigned  their  right  un<lcr  the  licence  : — 
HeM,  that  the  covenant  ran  with  the  land,  so  as 
to  tnnd  the  amgaee,  and  that  the  covenant  of  the 
three  licencees  being  joint  and  several,  the  grantor 
was  entitled  to  recover  the  whole  compensation 
from  the  assignee  of  two  of  them.  Awrral  v. 
PoMTM,  10  Jur.  (H.B.)  792  ;  10  L.  T.  809;  12 
W.  R.  973. 

To  use  ai  D w elling-hon se  only.] — A  covenant 
in  a  lease  to  use  a  house  as  a  private  dwelling- 
house  only  runs  with  the  land,  though  the  won! 
assigns  be  not  used.  Wilki/uon  v.  Itogert,  10 
Jur.  Cn.8.)  5  ;  9  L.  T.  434  ;  12  W.  R.  119. 

To  allow  Leiiee  to  me  Conduit  and  Waste 
Water  in  Condnit.] — A  covenant  by  a  Itssor 
with  lessee,  his  heirs  and  assigns,  that  it  should 
be  lawful  for  lessee,  his  heirs  and  assigns,  during 
the  continnance  of  the  demise,  to  make  use  of  a 
conduit  made  for  carrying  oS  certain  waste  and 
superfluous  water,  and  to  take,  use,  and  enjoy 
such  waste  and  superfluous  water,  if  any  there 
should  be,  for  their  own  use : — Held,  a  covenant 
running  with  the  land.  Atkol  v.  Midland  G.  W. 
qf  Inland        Ir.  B.  S  C.  L.  333. 

To  keep  open  aa  a  Garden  the  Enolorare  iuthe 
Centre  of  a  London  Square.]— A  covenant  be- 
tween vendor  and  purchaser,  on  the  sale  of  land, 
that  the  purchaser  and  his  assigns  shall  abstain 
from  using  the  land  in  a  particular  way  will  be 
enforced  in  equity  against  aU  subsequent  pur- 
chasers with  notice,  independently  of  the  ques- 
tion whether  it  be  one  which  runs  with  the  land, 
80  as  to  be  binding  on  subsequent  purcbasere  at 
law.   Talk  v.  Moxhay,  2  Ph.  774. 

Tot  to  we  ai  Beer-shop.]— The  owner  of  a 
freehold  house  had  entered  into  »  covenant  with 
the  plaintiff,  who  was  a  previous  owner,  that  the 
building  should  not  be  used  as  a  bccr-shop.  The 
house  was  afterwards  let  to  the  defendant  as 
tenant  from  year  to  year,  without  express  notice 
of  the  covenant :  — Held,  that  although  the 
covenant  mig^t  not  at  law  ran  with  the  land, 
the  defendant  was  bottnd  by  it  in  equity. 
WUtm  T.  Hart,  35  L.  J.,  Ch.  669  ;  L.  R.  1  Ch. 


463 ;  12  Jur.  (N.80  460 ;  14  L.  T.  499 ;  14  W.  H. 

748. 

The  rule  that  a  purchaser  who  does  not  inquire 
hlto  his  vendor's  title  is  affected  with  notice  of 
what  appears  upon  it  applies  equally  to  a  yearly 
tenant  as  to  the  puictuuer  of  a  greater  interest. 
Ih, 

Semblc,  a  covenant  by  a  purchaser  of  land, 
not  naming  his  assigns,  that  no  building  erected 
on  the  land  shall  be  used  as  a  beer-shop  does  not 
run  with  the  land.  lb. 

In  Partition  Deed,  for  Kaintenanee  of  Sea- 
wall.]— I^nds  situated  below  the  level  of  the 
sea  in  Broomhill  Level,  Guildford  Level,  and 
Walland  Marsh,  were,  previously  to  1794,  held  in 
undivided  shares.  In  that  year  these  lands  were 
partitioned  by  a  deed  containing  a  osvenant  that 
the  expense  of  keeping  and  maintaining  the  wall 
and  gutts  of  and  belonging  to  the  lands  thereby 
divided,  should  be  borne  by  the  owners,  ai^ 
should  be  payable  out  of  the  lands  by  an  acre- 
scot.  Morland  v.  Cook,  37  L.  J.,  Ch.  825  ;  L.  R. 
6  Eq.  233  ;  18  L.  T.  m  ;  16  W.  R.  777. 

Bemble,  that  the  covenant  was  one  which 
would  run  with  the  land  althou^  the  assigns  of 
the  covenantors  were  not  named.  lb. 

To  supply  Water  flrom  Well.] — A  purchaser  of 
a  piece  of  land  with  a  well  or  spring  upon  it 
covenanted  with  the  vendor,  who  retained  land 
adjoining  intended  to  be  disposed  of  for  hoildinff 
sites,  to  erect  a  pomp  and  reservoir,  and  to 
supply  water  from  the  well  to  all  houses  built  on 
the  vendor's  land : — Held,  first,  that  both  the 
benefit  and  the  burden  of  the  covenant  ran  with 
the  land,  and  that  the  case  was  not  within  the 
second  resolution  in  Sficneer'i  Cate  (5  Coke  Rep. 
16  ;  I  Sm.  li.  C.  52),  but  if  not,  a  sub-purchaser 
witii  notice  of  the  coveiuuit  was  bound  It. 
Coitke  V.  Chilcatt,  3  Ch.  D.  694 ;  84  L.  T.  207. 
See  next  case. 

Held,  secondly,  that,  though  the  covenant  was 
not  one  of  which  the  court  would  decree  specific 
performance  directly,  as  being  for  the  construc- 
tion of  works  which  the  court  could  not  super- 
intend, it  could  be  enforced  indirectly  by  an 
injunction  restraining  the  defendant  from  allow- 
ing the  work  to  remain  unperformed,  li. 

To  repair  and  maintain  Bead,] — The  doctrine 
in  Tulk  v.  Moxhay  (2  Ph.  774)  is  limited  to 
restrictive  stipulations,  and  will  not  he  extended 
so  as  to  bind  in  equity  a  purchaser  tatdng  with 

notice  of  a  covenant  to  expend  money  on  repairs 
or  otherwise  which  does  not  run  with  the  land  at 
law.  Semble,  that  the  burden  of  a  covenant 
(not  involving  a  grant)  never  runs  with  the  land 
at  law,  except  as  between  landlord  and  tenant. 
Cooke  V.  CkUcott  (3  Ch.  1).  6»4)  overruled  on 
this  point.  Morland  v.  Cook  (L.  R.  6  Eq.  2.'>2) 
explained.  Holmes  v.  Mvckley  (1  Eq.  C.  Abr.  27) 
discussed.  Consideration  the  circumstances- 
uoder  which  a  covenant  will  be  held  to  touch  or 
concern  the  land  of  the  covenantee  so  that  the 
benefit  may  run  with  the  land.  Amterberry  t, 
Oldham.  CltrporatUnt,  65  L.  J.,  Ch.  633 ;  29  Ch. 
D.  750  ;  53  L.  T.  643  ;  33  W.  R  807  ;  49  J,  P. 
632— C.  A. 

A.  by  deed  conveyed  for  value  to  trustees  in 
fee  a  piece  of  land  as  part  of  the  site  of  a  road 
intended  to  be  made  and  maintained  by  the 
trustees  under  the  provisions  of  a  contempora- 
neous trust  deed  (being  a  deed  of  setdement  for 
the  benefit  of  a  joint  stock  company  established 
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to  raise  the  necessary  capital  for  mating  the 
road)  ;  and  in  the  convejance  the  trustees  cove- 
nanted with  A.,  his  heirs  and  assigns,  that  they, 
the  trustees,  their  heirs  aud  assigns,  would  make 
the  roa4  and  at  all  times  keep  it  in  repair,  and 
allow  the  use  of  it  hj  the  pabhc  subject  to  tolls. 
The  piece  of  land  bo  conveyed  was  bounded  on 
both  sides  by  other  lands  belonging  to  A.  The 
trustees  duly  made  the  road,  which  afforded  the 
necessary  access  to  A.'s  adjoining  lands.  A. 
aftcrwanls  sold  his  adjoining  lands  to  the  plain- 
tiff, and  the  trustees  sold  the  road  to  the  aefen- 
^nts,  both  parties  taking  with  notice  of  the 
covenant  to  repair : — Held,  that  the  plaintiff 
couM  not  enforce  the  covenant  against  the  de- 
fendants, lb. 

On  Sale  of  Land,  that  adjoining  Plot  should 
jurer  be  Bold.] — The  owner  of  land  sold  a  part 
cf  it  and  entered  into  an  agreement  with  the 
purchaser  that  an  adjoining  plot  of  land  "should 
never  be  hereafter  acM,  but  left  for  the  common 
benefit  of  both  parties  and  their  successors"  : — 
Held,  that  this  was  merely  an  agreement  that 
the  plot  of  land  should  bo  left  open,  in  the  state 
in  which  it  then  was,  for  the  common  advantage 
of  both  parties,  and  that  such  an  agreement  did 
not  contravene  any  rule  of  law,  but  gave  the 
person  who  might  hold  the  vendee's  land  the 
ri(^t  to  enforce  the  obligation  against  the  person 
who  might  hold  the  vendor's  land.  Thus,  the 
former  might  apply  to  a  court  of  equity  to  order 
tiie  removal  of  a  stmctnre  that  had  been  placed 
on  the  plot  in  violation  of  the  agreement. 
McLean  v.  MoXay,  L.  B.  6  F.  C.  327. 

Belfttiilg  to  Land.]— A  covenant  relating  to 
bat  not  running  with  land  is  binding  on  an 
assign  with  notice.  Luker  v.  Dennit,  47  L.  J., 
Ch.  174;  7Ch.D.227  ;  87  L.  T.  827  ;  26  W.  B. 
167. 

As  to  what  Covenants  run  with  the  Land.] — 
Sec  also  Spencer's  Caee^  5  Coke,  16 ;  1  Sm.  L.  C, 
lOth  ed.,  53. 

IV.  IMPLIED  C0TENAKT8. 

On  Aidgnment  of  Debts.] — When  a  debt 
as  assigned  with  the  usual  power  of  attorney 

to  sue  in  the  assignor's  name,  there  is  an  implied 
covenant  by  the  assignor  not  to  thwart  the 
remedy  of  the  assignee  against  the  debtor,  and 
it  is  a  breach  of  such  covenant  for  the  assignor 
to  release  the  debtor  from  an  arrest  under  bail- 
able process  at  the  suit  of  the  assignee,  though 
«uch  arrest  has  been  made  for  a  larger  sum  tlun 
Jictu^y  due.  Gerard  v,  Lemtf  36  L.  J.,  C.  P. 
173  :  L.  B.  2  C.  P.  S05  ;  15  L,  T.  663  ;  15  W.  B. 
581. 

To  pay.  ] — A  defaulting  trustee  executed  a  deed, 

whereby,  after  reciting  that  he  held  in  his  hands 
trust  moneys  to  a  certain  amoont,  which  he  pro- 
posed to  secure  by  a  mortgage  on  his  own  estate, 
he  conveyed  certain  property  to  the  cestnis  que 
trustent  by  way  of  mortgage.  The  deed  con- 
tained a  proviso  for  redemption  and  a  power  of 
.sale,  but  no  covenant  to  pay  the  mortgage  debt  or 
interest.  The  mortgaged  estate  was  insofficient 
to  cover  the  debt : — Held,  that  the  deed  did  not 
convert  the  debt  into  a  specialty  debt.  leaaeson 
V.  Sarwood,  37  L.  J.,  Ch.  209  ;  L.  B.  8  Oh.  225  ; 
18  L.  T.  622  ;  16  W.  B.  410. 

Where  a  trustee  executed  a  deed  containing 
merely  an  appohitment  <tf  him  as  trostee,  and  a 


declaration  by  him  that  he  accepted  the  office  : — 
Held,  that  no  covenant  by  him  could  be  implied, 
and  that  a  claim  for  trust  money  received  and 
misapjilied  by  him  did  not  constitute  a  specialty 
debt  against  his  estate.  Hollaiid  v,  Holland^ 
38  L.  J..  Ch.  398  ;  L.  K.  4  Ch.  449  ;  21  L.  T.  129  ; 
17  W.  R.  657. 

See  iSavndert  v.  Miltame,  L.  R,  2  Eq.  573  ;  and 
DicktoH,  In  re,  L.  R.  12  Eq.  154  ;  ante,  I. 

A  covenant  to  pay  will  not  be  implied  where 
there  is  merely  an  acknowledgment  by  deed  of  a 
simple  contract  debt,  if  it  appears  that  the 
acknowledgment  is  only  a  collateral  object  of  the 
deed,  and  that  the  main  object  is  to  give  security 
for  the  debt.  Marryat  v.  Marryat,  28  Beav.  224 ; 
29  L.  J.,  Ch.  665  ;  6  Jur.  (N.B.)  572  ;  2  L.  T.  531. 

A  count  alleged  that  the  defendant  and  L.  car- 
ried on  business  in  co-partnership,  and  that,  by 
deed  between  the  defendant  and  L.  of  the  first 
part,  and  the  plaintiff  of  the  second  part,  it  was 
witnessed  that  the  defendant  and  L.  and  each  of 
them  granted,  assigned  and  transferred  to  the 
plaintiff  all  the  co-partnership  stock,  debts,  sums 
of  money,  and  all  other  the  petsonal  estate  and 
effects  and  property  of  them  the  ti^endukt  and 
L.,  08  such  co-partners.  It  then  averred,  that,  at 
the  time  of  the  making  of  the  deed,  the  defen- 
dant was  indebted  to  the  co-partnership  in  240/., 
being  part  of  the  debts,  sums  of  money,  and  per- 
sonal estate  and  effects  and  property  of  the  co- 
partners ;  and  it  assigned,  for  a  first  breach, 
non-payment  of  the  2401.  There  was  a  seccmd 
breach,  alleging  that,  at  the  time  of  making  the 
deed,  a  bill  of  exchange  for  120!.,  payable  to  the 
order  of  the  defendant,  and  then  being  in  the 
possession  of  the  defendant,  was  part  of  the  per- 
sonal estate  and  effects  and  property  of  the  co- 
partners, and  that  the  defendant  made  default 
in  transferring  the  biU  of  exchange  to  the  plain- 
tiff, and,  after  the  making  of  the  deed,  incapa- 
citated himself  from  so  doing,  and  from  con- 
ferring on  the  plaintiff  any  right  or  title  to 
receive  the  money  specified  in  the  bill,  by  part- 
ing with  the  possession  of  the  bill  in  sncb  man- 
ner and  on  such  terms  as  so  to  incapacitate 
himself ;  and  thereby  the  defendant  prevented 
the  plaintiff  from  acquiring  or  having  any  right 
or  title  to  the  money,  contraiy  to  the  deed  :— 
Held,  that  there  was  no  implied  covenant  on  the 
part  of  the  defendant  to  pay  to  the  plaintiff  the 
sum  due  from  him  to  the  co-partnership,  bat  that 
there  was  an  implied  covenant  on  his  part  not  to 
do  anything  in  derogation  of  his  deed.  AuUon  v. 
AthiM,  18  C.  B.  249  ;  25  L.  J.,  C.  P.  229  ;  2 
Jur.  (N.SO  812  ;  4  W.  B.  592.  S.  P.,  ParaeU  v. 
ITinsitoH,  2  Jur.  (N-S.)  864  j  4  'SV.  R.  794. 

By  the  acknowledgment  of  a  debt  in  a  deed 
under  seal,  a  covenant  to  pay  will  not  be  implied 
where  the  acknowledgment  is  merely  collateral 
to  the  purpose  for  which  the  de«l  was  executed. 
Jackion  V.  NoHh-Eattem  Ry.,  47  L.  J.,  Ch.  303  j 
7  Ch.  D.  573  ;  37  L.  T.  664  ;  26  W.  B.  513. 

The  managing  director  of  an  incorporated 
company  advanced  large  sums  of  money  to  the 
company,  which  was  expended  ultra  vires  the 
company's  powers  in  the  purchase  and  workini; 
of  collieries.  Large  sums  of  money  were  also 
advanced  by  the  directors  oat  of  the  company's 
funds  for  the  same  purpose.  By  a  deed,  imder' 
the  seal  of  the  company,  which  recited  and  ac- 
knowledged the  advances  made  by  him,  out  of 
his  own  money,  with  the  concurrence  of  the 
directors,  and  that  the  same  were  for  the  benefit 
of  the  company,  and  that  he  had  not  received 
Kay  private  advantage  therein,  the  colUeriei 
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were  Tested  in  trustees  upon  tmst  to  pay  oat  of 
the  rents  and  profits  the  interest  on  the  advances 
made  ttie  directors,  then  the  interest  of  hia 
advances,  and,  in  the  next  place,  to  inveet  the 
surplus  rents,  if  any,  to  constitute  a  fund  to  pay 
ofi  the  capital  in  the  priority  m  which  the  inte- 
rest thereon  was  pa3m,Dle.  The  deed  contaiDed  a 
proviso  that  if  any  interest  of  the  manager's 
advances  should  be  in  arrear  by  reason  of  insuiH- 
cient  rents  and  profits,  such  interest  should  be  a 
debt  (not  carrying  interest),  to  be  paid  after  the 
payment  of  capital  advanced  by  the  directors. 
The  collieries  were  sold  and  realised  only  suffi- 
dlent  to  pay  about  one-half  the  advances  by  the 
directora : — ^Held,  that  the  manager  was  not  a 
specialty  creditor  of  the  company  under  the 
deed,  which  was  only  for  the  parpoee  of  giving 
him  collateral  security.  lb. 

See  Orvrtney  v.  Taylor,  6  Man.  &  G.  851  ;  7  Sc. 
(K.R.)  749  ;  12  L.  J.,  C.  P.  380,  ante,  coL  1022. 

By  a  deed  under  seal  between  the  plaintiffs 
and  the  defendant,  after  reciting  an  agreement 
by  the  plaintiffs  to  transfer  to  the  defendant  their 
interest  in  certain  inventions  and  letters  patent 
for  1,0001.,  it  was  witnessed  that  in  pursuance  of 
such  agreement,  and  in  consideration  of  1,0002. 
npon  the  execution,  Sac.,  paid  by  the  defendant  to 
the  plaintiff  (the  receipt  of  which  the  plaintiffs 
thereby  acknowledged  and  therefrom  discharged 
the  defendant),  the  plaintiffs  granted  and  assigned 
the  inventions  and  letters  patent  to  the  defendant. 
In  an  action  on  the  deed  by  the  plaintiffs,  subse- 
quently to  recover  the  1,000?.  from  the  defendant, 
the  first  count  of  the  declaration  alleged  that  in 
consideration  of  the  plaintiffs  e^racntii^  a  deed 
of  a.ssignment  to  the  defendant  of  certain  inven- 
tions and  letters  patent,  the  defendant  promised 
that,  upon  the  plaintiffs  being  ready  and  willing 
to  deliver  the  deed  to  the  defendant,  he  would 
accept  the  some  and  pay  the  agreed  considera- 
tion of  l.OOOi. ;  that  the  plaintiffs  were  ready 
and  willing,  but  the  defendant  would  not  accept 
deUvery  of  the  deed,  and  had  not  paid  the  1,0UU/. 
The  second  count  all^d  that,  by  an  indenture 
between  the  plaintiffs  and  the  <lefendant  it  was 
agreed  that  the  plaintiffs  should  transfer  to  the 
defendant  their  interest  in  certain  inventions  and 
letters  patent  for  1 ,0002. ;  that  the  plaintiffs  there- 
npon  assigned  the  inventions  to  the  defendant, 
but  the  defendant  had  not  paid  the  1,000/.  By 
his  pleas  to  the  first  count  the  defendant  denied 
the  promise  and  breaches,  and  the  readiness  and 
willingness  of  the  plaintiffs  as  alleged ;  and  to 
the  second  count  he  pleaded  that  the  indenture 
was  not  bis  deed,  and  that  the  plaintiffs  did  not 
assign  the  inventions.  At  the  trial  it  was  proved 
that  no  consideration  money  was  in  fact  paid  or 
passed.  The  defendant  cont^ided  that  the  deed 
contained  no  covenant  or  agreement  to  -p&j  the 
1,000/. ;  and,  secondly,  that,  by  the  recital  of 
payment  and  receipt  of  the  money,  the  plaintiffs 
were  estopped  from  denying  its  payment : — Held, 
that  the  deed  contained  no  covMiant  to  pay  the 
1,000/.,  and  that,  in  the  face  of  the  acknowledg- 
ment therein  contained  that  the  defendant  had 
paid  the  money,  it  was  impossible  to  imply  such 
a  covenant  on  his  part,  and  that,  too,  on  partial 
evidence.  Morgat^t  Patent  Anchor  Ob.  v.  Mor- 
gan, 35  L.  T.  811. 

A  settlement  to  which  A.,  B.,  and  T.  were 
parties,  executed  previously  to  the  marriage  of 
A.  (B.'s  daughter)  with  T.,  recited  T.'b  title  to 
certain  estates,  and  that  B.  agreed  to  give  and 
appdnt  to  A.  a  portion  of  3,000!.,  of  which  the 
sum  <d  1,000/.  was  to  be  paid  in  cash,  and  the 


remainder  to  be  chai^d  on  the  estates  of  B.,  and 
that  T.  had  agreed  to  secure  a  jointure  of  400/.  a 
year  for  A.,  and  to  chai^  his  estates  with  3,000/. 
for  the  younger  children  of  the  intended  marriage ; 
and  that,  subject  to  such  jointure  and  charge, 
T.'s  estate  should  be  settled  on  the  first  and 
other  sons  of  the  marriage,  in  tail ;  further,  that 
B.  had  under  a  power  charged  his  estates  vrith 
3,000/.,  portions  for  his  younger  children  (of 
whom  A.  was  one),  and  that  it  had  been  agreed 
that  B.  should  pay  1,000/.,  part  of  the  marriage 
portion  of  A,  immediately  to  T.,  and  that  B. 
should  appoint  2,000/.,  the  residue  of  the  3,000/., 
a  charge  on  hfs  estates,  the  two  sums  to  be  in  fuU 
for  the  marriage  portion  of  A  B.  appointed 
2,000/.  out  of  the  3,000/.,  and  directed  it  to  be 
raised  and  paid  to  A.  at  his  death,  and  T. 
charged  his  estates  with  a  jointure  of  400/.  a 
year,  and  3,000/.  for  younger  chiltken.  By  an- 
other deed  reciting  the  appointment  of  the 
2,000/.  by  B.,  which  with  the  1,000/.  was  to  be  in 
full  for  the  portion  of  A.,  A.  and  T.  released  B. 
and  his  heirs,  and  his  property  real  and  personal, 
from  all  claims  in  respect  of  certain  provisions 
out  of  other  funds  provided  for  his  younger  chil- 
dren : — Held,  that  the  deeds  contained  no  personal 
covenant  by  B.  to  pay  the  2,000/.,  even  thoagb 
it  should  turn  out  mat  the  amount  was  not  well 
charged  on  the  estates  by  reason  of  a  bad  execu- 
tion of  the  power  by  B.  Borrmoes  t.  Bomwet. 
Ir.  B.  6  Eq.  368. 

On  Assignment  of  all  Sights  in  a  Kedioine.] 

— The  plaintiff  declared  on  a  deed,  whereby  the 
defendant,  the  original  proprietor  of  a  medicine, 
assigned  idl  his  interest  in  it  to  a  third  penun, 
subject  to  a  covenant  by  the  assi^ee  to  pay  him 
one-third  of  the  profits  daring  his  and  his  wife's 
lives  ;  and  also  covenanted  with  the  assignee,  that 
he  would  not  thereafter,  by  himself  or  jointly 
with  any  other,  prepare  or  sell,  or  engage  witii 
any  other  person  m  preparing  or  selling  the 
medicine  ;  and  then  a  sec(md  deed,  whereby  the 
first  assignee  assigned  all  his  interest  in  the 
medicine  to  the  plaintiff,  subject  to  the  covenant 
of  reservation  :  and  then  a  third  deed  between 
him  and  the  defendant  (reciting  the  two  former), 
and  that  he  had  agreed  with  the  defendant  for 
Uie  absolute  purchase  of  all  hia  Interest,  as  well 
in  the  medicine  as  in  the  one-third  share  so  re* 
served  to  the  defendant :  by  which  deed  the  de- 
fendant assigned  to  the  plaintiff  all  that  third 
share,  and  all  other  shares  or  proportions,  right, 
title,  interest,  claim,  or  demand,  whsitsoever  of 
the  defendant  to  the  medicine  or  to  the  profits, 
with  a  covenant  that  the  plaintiff  might  at  ail 
times  thereafter  pr^)are  and  sell  the  medicine  in 
the  name  of  the  derendant,  and  receive  the  pro- 
fits to  his  own  nse :  and  another  covenant  for 
further  assurance: — Held,  that  the  last  deed 
alone  (without  the  confirmation,  which,  however, 
the  construction  of  it  received  from  the  two 
former  recited  therein)  showed  an  intention  in 
the  defendant,  and  the  words  of  it  were  large 
enough  to  assign  to  the  plaintiff,  not  only  the 
one-third  share  of  the  profits  reserved  by  the 
first  indenture,  but  all  the  defendant's  right,  title 
and  interest  in  the  medicine,  and  all  the  future 
profits  arising  from  the  sale,  imd  that  such  assign- 
ment of  all  his  interest  and  property  fn  the 
medicine  raised  an  imph'ed  covenant  that  be 
would  not  prepare  or  sell  the  medicine,  or  engage 
with  others  in  so  doing  for  his  own  profit ;  sndi 
preparation  and  sale  being  a  retention  and  exer- 
cise of  the  right  of  preparing  and  vendii^  ths 
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medicine  of  which  he  was  once  s  proprietor,  in  ■ 

tlerogation  of  his  deed,  whereby  he  had  conveyed  < 

6uoh  right  to  the  plaintiff.  iSeddon  v.  Senate,  13  i 
East,  63  ;  12  R.  K.  299. 

To  Sivert  Stream.] — A  declaration  recited  a  \ 
deed,  whereby  two  pieces  of  land  were  ooaveynd 
to  the  defendants,  subject  to  the  performance  by  , 
them  of  certain  agreements.   In  this  deed  the  . 
piece  of  land  in  question  was  described  as  a  slip  , 
of  land  then  baing  intended  to  be  formed  into  a  , 
new  course  for  the  river  Benet.   The  declaration  i 
stated  that  the  defendants  covenanted  with  the  ; 
plaintiffs  that  they  should  and  would  within  a 
reasonable  time,  at  their  own  cost  and  expense, 
make  and  out  the  intended  new  course  for  the  . 
same.   It  then  went  on  to  state  a  coveuant  to 
make  a  bridge  over  the  intended  new  cut,  for  the  , 
plainti&'  use,  within  a  given  time,  and  a  cove- 
nant to  make  good  the  bants  of  the  new  cut,  and 
after  the  same  should  have  been  made  good,  and 
the  railway  completed,  to  reconv^  to  A.,  one  of 
the  plaintiffs,  the  slip  of  land  which  should  form 
the  new  course  of  the  river,  and  also  to  fill  up 
and  level  the  then  existing  course,  so  far  as  the 
same  should  have  been  diverted.   The  declara- 
tion ctuirged  breaches  in  not  maldiig  a  new  cut, 
in  not  diverting  the  stream  of  the  Benet,  in  not 
constructing  a  bridge  over  the  new  cut,  in  not 
perfecting  its  banks,  in  not  conveying  to  A.  the 
slip  of  land,  with  the  water  of  the  river  duly 
diverted  in  the  new  course,  and  in  not  filling  op 
the  existing  course  of  the  Benet,  so  far  as  the 
Htreara  thereof  should  Mid  ought  to  have  been 
diverted.   The  deed,  asset  ottt,didnot  in  express 
terms  contain  any  covenant  to  make  and  cut  the 
new  course,  or  to  divert  the  stream  of  the  river ; 
but  it  did  contain  express  covenants  to  the  effect 
of  all  the  other  covenants  stated  in  the  declara- 
tion : — Held,  that  there  was  no  implied  covenant 
on  the  part  of  the  defendants  to  make  the  cut, 
and  divert  the  stream  of  the  Benet,  and  conse- 
quently there  could  be  no  breach  of  the  express 
covenants  to  build  the  bridge,  unless  the  cut  was 
made  and  the  stream  diverted.    IlasIUeiffh  v. 
S.-E.  Ity.,  10  C.  B.  «I2.   Doubted  in  Ex.  Ch.  on 
appeal,  and  compromised.  See  Knight  v.  Oravei' 
end  Watenoorha  Co.,  infra. 

To  Sink  ShaltJ — A  lease,  by  which  coal  mines 
in  the  north  of  England  were  demised,  contained 
a  covenant  by  the  lessees  that  they  would,  once 
in  every  month,  at  their  own  expense,  draw  to 
bank  at  some  of  the  pits  or  shafts  of  the  collieries 
or  coal  mines  demised,  and  lay  in  some  convenient 
place  upon  the  lands  and  premises  of  the  lessors, 
for  the  lessors,  all  the  manure,  compost  and  dung 
to  be  made  and  bred  by  the  horses  employed  un- 
derground in  working  the  collieries.  The  lease 
contained  various  clauses,  which  spoke  of  the  pits 
or  shafts  to  be  sunk  on  the  premises,  bat  did  not 
contain  any  express  covenant  by  which  the  lessees 
were  either  bound  to  sink  a  pit  or  to  work  the 
mines,  and  it  was  also  doubtful  whether  the 
leasees  were  empowered  to  work  the  mines  by 
"  ontstroke"  ;~Held,  that  no  covenant  could  be 
implied  imposing  upon  the  lessees,  upon  the  mines 
being  worked  and  manure  being  made  within 
them,  the  oUigation  of  sinking  a  pit  or  shaft 
upon  the  demised  lands,  although  they  might  be 
liable  for  a  breach  of  covenant  in  working  the 
mines  by  outstrolte.  Javifg  v.  Cochrane,  7  Ex. 
170;  21  L.  J.,  Ex.  229.  Affirmed,  8  Ex.  556; 
22  L.  J.,  Ex.  201 ;  1  W.  R.  232. 

To  Xnot  Steam  Eagtso.]— By  a  deed  lecithig 


that  a  waterworks  company  had  determined  to 
construct  a  well,  and  that  the  engineers  of  the 
company  had  prepared  the  necessary  drawings 
for  the  same,  ana  made  a  general  spedficatioa 
referring  to  the  drawings  of  all  the  works  to  bo 
done,  and  of  the  materials  to  be  found  and  pro- 
vided for  that  purpose ;  that  the  plaintiff  had 
agreed  to  make  the  well,  and  to  execute  all  the 
works  particularised  in  the  specification,  and 
which  might  be  implied  therefrom  or  incidental 
thereto,  for  a  certain  sum  ;  and  that  to  the  draw- 
ings and  specification  the  corporate  seal  of  the 
company  had  been  affixed,  and  that  the  plaintiff 
had  signed  the  same  ;  the  plaintiff  covenanted 
to  complete  the  well  and  works  mentioned  in  the 
specification  or  shewn  in  the  drawings,  or  which 
might  be  reasonably  implied  ther^rom  or  be  con- 
sidered incidental  thereto,  of  the  materials  and 
in  manner  and  in  all  respects  therein  mentioned ; 
and  that  the  plaintiff  would  find  all  materials 
required  in  the  making  and  completing  the  worka 
of  such  sort  as  in  the  specification  described  ; 
and  of  scaffolding,  engines,  pumps,  ftc.,  men- 
tioned in  the  specification  as  required  to  be  pro- 
vided by  the  person  contracting  to  perform  the 
work  as  might  be  found  necessary  to  complete 
the  works  ;  and  fully  to  complete  the  works  in  a 
workmanlike  manner.  The  company  covenanted 
to  pay  the  money,  and  such  further  sums  as 
should  be  payable  in  respect  of  deviations  from 
the  works.  The  specification  contained  the 
following  passage — "  The  contractor  will  be  re- 
quired to  sink  the  well  to  the  depth  of  120  ft., 
after  which  the  company  will  undertake  the 
erection  of  the  permanent  steam-engine,  and 
permit  the  pumping  to  be  performed  by  it,  a 
sufficient  interval  oi  time  being  allowed  for  the 
erection  of  the  steam  engine,  and  snch  time 
added  to  the  period  assigned  to  the  contractor  for 
the  performance  of  the  works "  : — Held,  that 
there  was  an  implied  covenant  on  the  part  of  the 
company  to  erect  the  permanent  steam  engine, 
as  provided  in  the  specification.  Knight  v. 
Gravetead  Watertoorka  Co.,  2  H.  ft  N.  6;  27 
L.  J.,  Ex.  78. 

To  Betain  Son  in  Serrioe.l — A  declaration 
stated,  that,  by  deed  between  the  defendant  and 
the  son  of  the  plaintiff  and  the  plaintiff,  the 
plaintiff  covenanted  that  his  son  should  be  assis- 
tant to  the  defendant,  a  dentist,  for  five  years, 
and  do  all  such  services  as  he  should  order  to 
be  performed  in  the  way  of  his  art.   The  defen- 
dant, for  the  services  to  be  done  by  the  son  cove- 
nanted during  the  term,  and  in  case  the  son 
,  should  perform  his  part  of  the  agreement,  that 
the  defendant  would  pay  the  son  a  certain  sum 
,  week^  during  the  term,  as  compensation  for  his 
I  services.  That  the  son  entered  upon  the  service, 
.  and  that  he  and  the  plaintiff  performed  their 
I  part  of  the  agreement,  and  were  ready  and 
,  willing  to  continue  such  performance  during  the 
[  term.    Breach,  that  the  defendant  refused  to 
:  permit  the  son  to  continue  in  the  service,  and 
,  dismissed  him.   Judgment  waa  arrested  on  the 
I  (iTround  that  the  breach  was  ill-assigned,  as  the 
I  declaration  contained  no  implied  covenant  by 
,  the  defendant  to  retain  the  son  in  the  service 
[  during  the  five  years.    I>unit  v.  Saylet,  D.  &  M. 
;  .'.79  J  5  Q.  B,  685  ;   13  L.  J.,  Q.  B.  159  ;  8  Jur. 
'  358.   S.  P.,  Atpdin  v.  AuHin,  5  Q.  B.  671  :  D. 
:  ft  M.  515  ;  13  L  J.,  Q.  B.  165. 

To  ozolniiTO^  Smploy.  1 — PIainti&  covenanted 
X  with  defendants  to  supply,  when  required  so  to 
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do  by  defendants'  surveyor,  horses,  carta,  and 
men,  at  certain  rates,  from  March,  1858,  to 
March,  1859,  for  watering  the  streets.  Defen- 
dants covenanted  with  plaintiffii  that  they,  the 
plaintiffs,  ol^rving  their  covenant,  defendants 
woi^d  pay  monthly  to  plaintiffs  the  sum  due  in 
accordance  with  the  said  rates  for  the  works  so 
■ordered  and  done.  The  defendants  were  to  be  at 
liberty  to  hire  other  men,  horses,  &c.,  at  plaintiffs' 
expense,  if  plaintiffs  mode  default  in  the  supply 
of  men,  horses,  Jfcc,  approved  by  the  surveyor,  or 
in  safficiently  watenng.  The  plaintiffs  agreed 
not  to  assign  the  contract ;  and  if  they  made 
any  default,  or  became  insolvent,  the  defendants 
might  at  any  time,  on  giving  three  days'  notice, 
declare  the  agreement  void : — Held,  that  there 
was  an  implied  covenant  on  the  part  of  the  de- 
fendants to  employ  the  plaintiffs,  and  no  others, 
to  do  the  work  during  the  specified  time. 
Homthy  v.  St.  LuM$,  Chelsea,  Vettry,  2  L.  T.  1 76. 

To  pioonre  Aisent  of  the  Commisiionen  of 
Woods  and  Forests.] — An  agreement  was  entered 
into  between  a  corporation  and  8.,  a  contractor 
for  works,  wherelniy  the  corporation  agreed  to  let 
to  him  the  construction  and  completing  of  works 
which  thi-y  were  empowewl  by  act  of  parliament 
to  make,  according  to  a  specification  and  plans 
annexed,  at  or  for  12,30r>i.  and  "on  the  condi- 
tions and  in  manner  thereinafter  mentioned "  ; 
and  S.  agreed  to  take  the  works  and  complete 
thesame  in  manner  set  forth  in  the  specification, 
And  for  the  soms  and  subject  to  the  provisions 
thereinafter  mentioned.  The  agreement  went  on 
to  provide  that  S.  should  construct  certain  of  the 
■works  described  in  the  specification  as  the  first 
portion  thereof,  for  7,318/.,  to  be  paid  as  in  the 
specification  mentioned ;  and  that  ne  should  also 
construct  the  seomd  portion,  so  described,  for 
4,987Z.,  subject  to  the  following  provisions  :  that 
Is  to  say,  "  that  the  assent  of  the  Commissioners 
■of  Woods  and  Forests  shall  be  given  to  the  cor- 
poration to  carry  out  the  said  last-mentioned 
worlu,  BO  far  as  the  same  affect  the  land  or  soil 
of  the  crown,  and  that  the  corporation  is  not 
prevented  from  carrying  out  the  last-mentioned 
works  by  the  Eastern  Union  Railway  Company  ; 
and,  further,  that  the  approbation  of  the  Lords 
Commissioners  of  the  Treasury  is  given  to  the 
corporation  to  borrow  on  bond  or  on  mortgage  of 
the  rates  and  property  of  the  borough  such  sum 
•or  sums  of  money  as  may  enable  the  corporation 
to  pay  for  the  same."  Inan  action  by  S.  against 
the  corporation  upon  this  agreement,  the  declara- 
tion assignol  for  breach  that  the  corporation  had 
•ranitted  within  a  reasonable  time  to  procure  the 
assent  of  the  Commissioners  of  Woods  and  Forests, 
and  the  approbation  of  the  Lords  Commissioners 
of  the  Treasury,  or  to  permit  S.  to  commence  the 
second  portion  of  the  works : — Held,  that  there 
was  Dotning  in  the  language  of  the  agreement  to 
warrant  the  court  in  implying  a  covenant  on  the 
|>art  of  the  corporation  to  obtain  the  assent  and 
approbation  therein  mentioned.  Smith  r.  Sar- 
toick  Corporatioot  3  C.  B.  (NA)  651 ;  26  L.  J., 
O.  P.  257. 

To  Hnd  Kill  SeftaM  into  BMerrolr.] — By 

deed  between  S.  and  W.,  it  was  recited  that  W. 
Tiad,  by  S.'s  licence,  made  a  reservoir  on  S.'s 
close  for  the  reception  of  the  refuse  from  W.'s 
mill ;  and,  in  consideration  of  such  licence,  W. 
agreed  to  give  to  S.  the  liberties  and  privileges 
After  mentioned,  and  to  supply  him  with  pure 
■water.  And  it  vaa  witneBied  that  S.,  in  con- 


sideration of  being  supplied  with  pure  wat^r, 
and  of  receiving  for  bis  own  use  the  refuse  which 
might  from  time  to  time  be  found  in  the  reservoir, 
and  of  the  privilege  of  using  it  for  manuring  his 
land,  covenanted  for  himself,  bis  heirs,  executors, 
and  administrators,  to  license  W.  to  use  the 
reservoir  for  the  purposes  aforesaid,  and  that  S., 
his  heirs,  &c.,  would  scour  and  cleanse  the  reser- 
voir when  necessary.  And  W.  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted 
to  supply  8.  with  pure  water,  sufficient  to  supply 
his  cattle  on  certain  closes ;  and  that  it  should 
be  lawful  for  8.,  bis  heirs  and  assigns,  to  cleanse 
and  scour  the  reservoir,  and  to  ttdte  the  refuse 
away  therefrom,  to  and  for  his  and  their  own 
use  and  benefit.  Admitted,  that  the  covenant 
to  supply  S.  vrith  pure  water  ran  with  the  closes, 
the  cattle  on  which  were  to  be  supplied  with 
water.  But  held  by  Lord  Campbell,  CJ.,  Erie 
and  Crompton,  JJ.,  dissentiente  Coleridge,  J., 
that  there  was  no  covenant,  express  or  implied, 
compelling  W.  to  send  the  refuse  from  his  mill 
to  the  reservoir.  Sharp  v.  Waterhoute,  7  EL 
&  BL  816  ;  27  L.  J.,  Q.  B.  70  ;  3  Jor.i(K.8.)  1022, 

To  eontinn*  Bniinew.] — A.  effected  a  life 
policy  with  an  insurance  company,  by  which  the 
funds  of  the  company  were,  according  to  the 
deed  of  settlement,  to  be  alone  liable  for  the 
amount  insured,  and  no  shareholder  was  to  be 
individually  liable  to  any  claim  on  the  policy 
beyond  the  mqutid  amotmt  of  his  shares,  and  by 
which  A.  was  to  be  entitled  to  boQOses  payable 
out  of  the  profits  when  ascertained,  and  divided 
among  the  policy  holders  at  the  discretion  of  the 
directors  of  the  company  By  the  deed  of  settle- 
m«it  provision  was  made  for  the  dissolution  of 
the  company,  and  upon  such  dissolution  for  the 
transfer  of  the  company's  funds.  The  company 
having  afterwards  united  with  another  insurance 
company,  to  whom  the  funds,  policies,  and 
liabilities  of  the  former  were  assigned,  and 
having  ceased  to  exist  as  a  separate  company, 
A,  sued  the  company  for  such  transfer  as  being 
a  wrongful  alienation  of  their  funds,  and  also  for 
ceasing  to  carry  on  business,  and  to  accumulate 
profits : — Held,  that  the  action  could  not  be 
maintained,  as  there  was  no  implied  covenant  by 
the  company  to  continue  the  business  of  an 
insurance  company,  and  to  keep  the  funds  to 
answer  the  claims  upon  policies  effected  with  It. 
King  v.  Accumulative  Life  JWd  IniUTance  Co., 
3  0.  B.  166  ;  27  L.  J,,  O.  P.  67 :  S  Jur. 

(HA)  1264. 

The  defendant  sold  to  the  plainti&  his  news 
agency  business  for  2,5002.,  payable  by  instal- 
ments. The  first  two  instalments  of  500/.  each 
were  payable  at  all  events,  but  the  payment  of 
the  other  two  of  750/.  each  was  contingent  on  the 
profits  of  the  business,  and  in  the  event  of  the 
profits  of  the  business  exceeding  a  certain  anunrnt 
the  defendant  was  to  receive  fumier  benefits.  The 
plaintifiis  at  the  same  time  engaged  the  defendant 
to  supermtend  their  business,  including,  along 
with  the  business  sold,  certain  other  branches, 
for  five  years  at  a  saliur;  he  undertddng  to 
obey  th^  direotfons.  Within  the  first  year  the 
plaintiffs  agreed  with  a  company  to  discontinue 
the  news  agency  business,  giving  the  company 
the  option  of  continuing  such  parts  of  it  as  the 
company  might  elect  to  continue.  The  plaintiffa 
then  directed  the  defendant  to  discontinue  the 
transmission  of  news,  and  the  defendant  refusing 
to  obe^,  they  filed  their  lull  for  an  injunction  to 
Eflstnun  him  bom  tnunmltting  news,  wbioh  in- 
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junctioa  was  granted  : — Held,  that,  as  the  pur- 
chase money  was  to  be  ascertained  by  reference 
to  the  profits,  there  was  an  implied  coTenant  by 
the  plftiatiffs  that  the  business  Bhould  be  carried 
«n,  and  that,  as  the  plaintiflb  had  broken  tiiis 
implied  oorenant,  they  were  not  entitled  to  re- 
strain the  defendant  from  breaking  any  other 
part  of  the  agreement.  Telegraph  Dctpateh  Co. 
V.  MeZean,  L.  B.  8  Ch.  658. 

 On  Sale  of  Patent,  to  keep  It  on  fbot.] — 

On  the  sale  of  a  patent  by  the  patentees  to  a 
limited  company  a  deed  oE  assignment  was 
executed  by  the  parties,  hy  which  after  a  recital 
that  the  patentees  had  agreed  to  sell  the  patent 
to  the  company  for  2oi)L,  "  and  for  the  other  con- 
siderations therein  appc3,nng,"  the  patentees 
assigned  the  patent  to  the  companr  aluolately  ; 
and  after  oovenanta  for  title  by  the  patentees, 
iacluding  a  covenant  for  quieti  enjoyment  of  the 
patent  "daring  the  term  subsisting  therein," 
the  company  covenanted  to  pay  to  the 
patentees  a  royalty  for  every  article  "which 
should  be  manufactured  or  sold  by  the 
company"  under  the  patent  "while  subsisting," 
and  also  a  proportion  of  the  profits  arising  from 
the  manufacture  or  sale,  and  from  licences 
granted  for  the  manufacture  or  sale  of  articles 
to  be  manufactured  under  the  patent  "while 
sabsisting."  The  deed  contained  no  express 
covenant  by  the  company  to  keep  the  patent  on 
foot,  or  to  maniifactnre  or  sell  articles  under  the 
patent.  On  the  expiration  of  the  litst  four  years 
of  the  patent  the  company  duly  paid  the  first 
renewal  fee  under  tlic  Patents,  Designs,  and 
Trade-marks  Act,  1883,  but  on  the  expiration  of 
the  fifth  year  they,  through  inadvertence, 
emitted  to  pay  the  second  renewal  fee  within 
the  time  required  by  the  act  and  the  rules  there- 
under, and  consequently  the  patent  lapsed. 
After  an  ineffectual  attempt  to  obtain  a  private 
act  of  parliament  to  revive  the  patent,  the 
company  passed  resolutions  for  a  voluntary 
vrinding-cp,  and  the  patentees  thereupon  sent 
in  a  claim  for  damages  for  the  loss,  through  the 
lapse  of  the  patent,  of  the  royalties  reserved  by 
the  assignment,  contending  that  a  covenant  to 
keep  the  patent  on  foot  should  be  implied  in  the 
Rssignment : — Held,  that  no  such  covenant  could 
be  implied ;  and  that,  even  if  it  could,  the 
patentees  could  not  obtain  more  than  nominal 
aamage8,,the  company  being  under  no  obligation, 
either  express  or  implied,  to  manufactare  the 
patented  articles,  and  beiiig  no  longer  able  to 
carry  on  business.  The  doctrine  of  implying 
covenants  in  deeds  discussed.  Jiailway  and 
EUctrie  Appl'taneet  Co.,  In  re,  57  L.  J.,  Ch. 
1027  ;  38  Ch.  D.  597;  69  L.  T.  22  ;  36  W.  B.  730. 

Ai  to  CnltiTation.] — Special  covenants  as  to 
ctiltivation  not  implied  from  the  mere  act  of 
holding  over,  as  they  may  be  from  payment  of 
rent  at  the  same  period,  as  evidence  of  agreement 
to  hold,  not  only  on  the  same  terms,  but  subject 
to  the  same  covenants.  Kimptm  T.  JBte,  3  Yea. 
&  B.  349  ;  13  R.  R.  116. 

Pot  Title.] — Implied  covenant  by  vendor  of  a 
freehold  estate  for  the  title,  though  an  assignee 
iu  bankruptcy,  selling  by  a  general  description, 
not  restrained  to  his  actual  interest.  Deverell  v. 
Bolton  (Lord),  18  Yes.  612. 

On  Agreonnt  Ibr  Leua  with  ITntiU  Oorenanti.] 

—Whether  an  agEeement  for  a  leaK  witii  tunal 


covenants  includes  a  covenant  against  assigning 
or  underletting  without  licence,  qusere.  In  this 
instance,  apon  the  particular  construction  of  the 
agreement  for  the  lease  of  a  farm,  the  wordii 
"such  other  clauses  as  are  usual  in  such  cases" 
has  not  that  eftect.  Vere  t.  Lovedea,  12  Yes. 
179.  S.  P.,  Joiu$  T.  Jonet,  ih.,  186 ;  10  B.  B. 
77,  n. 

On  an  agreement  for  a  lease,  "  with  all  usual 
and  reasonable  covenants,"  a  covenant  not  to 
underlease  or  assign  is  implied  where  the  custom 
of  the  place  is  not  generally  against  it.  FMting- 
ham  V.  Crafty  3  Anstr.  700  ;  4  B.  B.  814. 


V.  HOW  DISCHABGED, 

Hot  bj  ParoL] — ^A  covenant  for  payment  of  a 
sum  certain,  although  the  payment  does  not 
accrue  until  after  notice  given,  cannot  be  dis- 
charged by  parol  before  breach,  llealey  v. 
Spniee,  8  Ex.  668  ;  22  L.  J.,  Ex.  249. 

A  plaintiff  declared  against  an  administratrix, 
upon  a  deed,  entered  into  by  her  testator ;  a  plea 
that  the  testator  died  insolvent,  and  then  ailing 
a  parol  agreement  with  tiie  plaintiff,  npon  the 
faith  of  which  she  was  induced  to  take  out 
letters  of  administration,  to  assign  the  deed  to 
the  plaintiff,  the  promise  being,  that  the  plain- 
tiff would  not  seek  to  charge  her  in  that 
capacity,  is  bad,  as  seeking  to  answer  an  agree- 
ment nnider  seal  by  a  parol  promise;  and,  at 
the  trial  of  the  canse,  it  was  not  to  be  taken  as 
alleging  a  deed  under  seal,  but  was  proved  by 
evidence  of  a  parol  agreement ;  and  proof  being 
given,  a  verdict  for  her  was  rightly  entered. 
Harrit  v.  Ooodtoyn,  2  Scott  (n.b.)  459  ;  9  D.  P. 
C.  409 ;  2  Man.  &  G.  406  ;  10  L.  J.,  C.  P,  62. 

Held,  idso,  however,  that  the  plaintiff  was 
entitled  to  indgment  non  obstuite  veredicto. 
Ih. 

A  declaration  alleged  the  making  of  a  lease  In 
the  lifetime  of  W.,  of  whom  the  plaintiff  was  sur- 
viving executor,  by  which  premises  were  demised 
to  the  defendant  for  a  term,  covenants  being  con- 
tained in  the  instrument  to  repair  and  maintain 
all  erections  and  improvements  on  the  premises, 
and  to  surrender  and  yield  up  the  premises  with 
all  such  improvements  and  erections  well  and 
sufficiently  maintaine<l  and  repaired.  Breach, 
alleging  the  making  of  a  greenhouse,  which  was 
an  erection  and  an  improvement  on  the  premises, 
and  its  removal  before  the  yielding  np  of  the 
premises.  A  plea  that  the  defendant  assigned 
the  premises  to  B.,  who  assigned  to  P.,  who 
assigned  to  H. ;  and  that  it  was  agreed  betwem 
the  testator  and  H.,  and  the  testator  promised 
H.,  that,  if  he  would  make  and  set  up  a  green- 
house  in  and  upon  the  premises,  be  should  be 
at  liberty  to  pull  down  and  remore  the  same, 
is  bad,  as  setting  up  a  parol  agreement  to  vaiy  a 
contract  under  seal  Wegt  v.  Blaketoav,  9  D.  P. 
C.  846  ;  3  Mcott  (n.r.)  199  ;  2  Han.  &  G.  739 , 
10  L.  J.,  C.  P.  173;  5Jur.630. 

By  a  deed  of  apprenticeship  A.  became  bound 
to  B.,  described  therein  as  an  auctioneer,  ap- 
praiser and  corn-factor,  as  apprentice  in  the 
business  of  an  anctioneer,  appraiser,  and  corn- 
factor,  to  learn  his  art,  and  with  him  after  the 
manner  of  an  apprentice  to  serve  ;  and  C.  the 
father  of  A.  covenanted  for  the  performance  of 
his  duties  as  an  apprentice.  B.  sued  C.  on  the 
deed,  alle^g  as  a  breach  that  A.  had  absented 
himself  from  his  service.  C.  pleaded  that  B. 
had  given  op  tho  trade  of  a  corn-factor.  A 
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replication,  that  B.  had  given  it  np  with  the 
consent  of  C,  and  that  aftorwards  A.  continued 
to  serre  until  he  absented  hioiEelf,  ia  bad,  as 
Betting  up  an  alteration  of  the  deed  hy  parol. 
£Ueit  V.  2^,  7  Ex.  421 ;  20  L.  J.,  Ex.  241 ;  16 
Jnr.  461. 

Where  land  in  the  poseession  of  a  tenant  for 
years  is  conveyed  by  deed,  the  right  of  the  pur- 
chaser,  as  assignee  of  the  rcTeraion,  to  receive 
the  whole  rent  for  the  current  quieter  cannot 
be  controlled  hj  a  contemporaneoufl  parol  agree- 
ment to  apportion  the  quarter's  rent  between 
the  assignor  and  assignee.  I'linn  t.  Calow,  1  Man. 
&  G.  r,89. 

A  declaration  after  stating  an  agreement 
under  seal,  between  the  plaintiffs  and  a  com- 
pany, by  which  the  plaintiffs  agreed  to  build 
a  ship  for  the  company,  and  by  which  it 
was  stipulated  that  no  alterations  shoold  be 
made  in  the  building  of  the  ship,  unless  on  the 
authority  ^  a  letter,  signed  by  the  secretary  of 
the  company,  stating  that  the  directors  had 
directed  such  alterations  ;  alleged,  that  during 
Ihe  progress  of  the  works  the  company  required 
alterations  to  be  made  in  the  building  of  the 
ship,  which  the  plainttfib  accordingly  made,  and 
that  the  company  discharged  the  plaintifb 
from  the  stipulation  in  the  agreement  as  to 
requiring  the  authority  of  such  letter  signed  by 
the  secretary.  Breach,  the  non-payment  of  the 
roits  of  such  altei-ations.  Flea,  that  such  dis- 
charge was  not  a  discluurge  by  deed.  Replica- 
tion on  equitable  grounds,  that  the  company,  by 
parol,  directed  the  plaintiffs  to  mabe  the  altera- 
tions, and  that  they,  at  the  request  of  the  com- 
pany, made  such  alterations,  and  that  the  com- 
pany took  to  the  ship  and  enjoyed  the  benefit  of 
such  alterations,  and  that,  by  reason  of  the 
premises,  the  plaintiffs  were,  in  equity,  dis- 
charged by  the  company  from  the  stipulation, 
and  the  company  ought  not,  in  equity,  to  be 
aUowed  to  set  up  the  want  of  a  discharge  by 
deed  in  bar  to  the  claim  for  the  cost  of  the 
alterations, — is  bad,  as  contradicting  the  declara- 
tion, and  showing  that  the  plaintifk  had  no  legal 
right;  but,  if  any,  on^  an  equitable  one. 
Tkamet  Iromoorkt  Co.  v.  Boyal  Natl  Steam 
PaOtet  Co.,  18  C.  B.  (H-BO  868  ;  SI  L.  J.,  C.  P. 
169  ;  8  Jur.  (N-B.)  100 ;  9  W.  B.  942. 

By  Compulsory  Sale.] — ^A  landowner  who  has 
covenanted  in  the  usiml  form  that  neither  he  nor 
his  assigns  shall  build  upon  his  land,  is  dis- 
charged from  his  covenant  after  selling  the 

premises  to  a  railway  company  under  their  com- 
pulsory  powers,  as  the  company  become  assignees 
of  the  land,  not  by  the  voluntary  act  of  the 
former  owner,  but  by  compulsion  of  law,  BaUy 
V.  De  Crexpigny,  38  L.  J.,  Q.  B.  98 ;  L.  fi.  4  Q.  B. 
180 ;  19  L.  T.  681  ;  17  W.  B.  494. 


VI.  BREACH. 
1.  What  Amounts  to. 

To  give  rirst  Befnsal  of  Fnrebase.] — A. 

granted  a  lease  to  B.  of  tenements,  and  cove- 
nanted that  If  he,  his  heirs,  or  assigns,  should, 
during  the  term,  have  any  offer  made  for  the  dis- 
posal of  certain  land  adjoining  the  demised  pre- 
mises, he  or  they  should  not  dispose  of  the  same 
without  previously  offering  it  to  B.,  his  executore, 
administrators,  or  assigns,  at  U.  per  cent,  less 
than  such  offer.  Before  t^e  expiration  of  the 
lease,  A.  sold  to  C.  iip<m  one  entire  cantiact,  and 


for  one  entire  sum,  the  whole  of  his  estate,  com- 
prising the  demised  premises  and  the  ground 
which  was  the  subject  of  the  covenant,  witboat 
making  any  offer  of  the  latter  to  B. : — Held,  that 
this  was  no  breach  of  the  covraumt,  either  absolute 
or  implied,  on  the  nart  of  A.  CMlfton  v.  Lett- 
sow,  2  Marsh.  1 ;  6  Taunt.  224  ;  16  B.  B.  605. 

To  Build.] — It  is  no  defence  to  a  covenant  for 
not  building  a  house  within  a  reasonable  time,  that 
up  to  a  certain  day  the  house  remained  unbuilt 
with  the  plaintiff's  knowledge,  and  that  he  then 
required  the  defendant  to  build  the  house,  and 
that  a  reasonable  time  had  not  since  elapsed. 
I^jfher  V.  Ford,  1  Am.  i:  H,  12  ;  4  Jur.  1034. 

In  ejectment,  on  the  ground  of  a  forfeiture  by 
reason  of  an  alleged  breach  of  covenant,  it 
appeared  that  an  ancestor  oC  the  plaintiff  hatl 
conveyed  the  premises  to  trustees  on  behalf  of 
the  inhabitants  of  a  parish  for  1,000  years,  by  a 
deed,  which  contained  a  covenant  on  the  part  of 
the  trustees,  that  they  would  build  a  workhouse, 
and  would  use  and  occupy  the  premises  for  th© 
use  and  maintenance  of  the  poor  who  should 
become  chaigeable  to  the  parish,  and  would  not 
convert  the  house  or  land,  or  employ  the  profits 
thereof  to  any  other  use  ;  with  a  condition  for 
re-entry  if  the  trustees  should  sell,  assign,  transfer 
or  otherwise  part  with  their  estates,  or  if  they 
should  not  observe,  perform,  fulfil  and  keep  all 
the  covenants  therein  contained.  Afterwards  tho 
paupers  were  removed  to  a  union  workhouse,  in 
consequence  of  an  order  by  the  poor  law  com- 
missioners, and  the  workhouse  was  shut  up  ;  and 
the  land  had  since  that  time  been  let,  and  the 
rent  applied  in  aid  of  the  rates  for  the  relief  of 
the  poor : — Held,  first,  tliat  there  was  no  breach 
of  covenant ;  and,  secondly,  that  if  there  wa» 
any,  it  was  excused  by  compulsion  of  law.  Doe  d. 
Angletea  (^Marquit)  v.  Rugdey  C/mrehtpardent, 
6  Q.  E.  107  ;  13  L.  J.,  M.  C.  137  ;  8  Jur.  615. 

To  Pay.]— A  covenant  provided,  that  if  a  com- 
pany should  displace  a  certain  person  from  his 
employment  of  agent  to  the  company,  they  would 
repay  the  covenantee  a  sum  or  money  paid  to 
them  by  him  for  the  agent'sdebts : — Held,  tbata 
transfer  of  their  business  to  another  company, 
and  ft  voluntary  dissolution,  by  which  the  place 
ceased  to  exist,  was  a  displacement,  and  entitled 
the  covenantee  to  sue  for  the  money.  Stirling 
V.  ^faitland,  5  B.  &  S.  840 ;  34  L.  J„  Q.  B.  1  ;  11 
L.  T.  S37 ;  IS  W.  R.  76. 

Action  on  a  covenant  in  a  coal  lease  to  pay  a 
certain  proportion  of  the  value  of  9  cwt.  of  coals 
to  be  raised,  unless  prevented  by  unavoidable 
accident  from  working  the  pit.  Plea,  that  the 
defendant  was  prevented  by  unavoidable  acci- 
dent. It  appeared  that  the  accident  might  have 
been  remedied  at  a  greater  expense  Uian  the 
valne  of  the  coals  to  ha  raised  : — ^Held,  that  the 
plaintiff  was  entitled  to  Tecorer.  Morriiv.Smithr 
3  Doagl.279. 

Kot  to  open  Door  in  Front  of  Street.] — A. 

enfeoffed  B.  with  a  piece  of  land  bounded  on  the 
west  by  a  street,  and  on  the  east  partly  by  build- 
ings belonging  to  B.,  and  partly  by  buildings  be- 
longing to  G.  A.  covenanted  that  he  would  not 
:  at  any  time  after  the  feoffment  permit  or  suffer 
any  warehouse  door  to  be  opened  or  put  out  to 
the  front  of  the  street.  A  warehouse  door  was 
put  oat  in  the  buildings  belonging  to  O.  at  the 
eastern  extemity  of  A.'a  land,  about  ei^t  feet  dis- 
tance from,  bat  giving  access  to,  the  street 
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Held,  that  this  waa  a  breach  of  the  covenant, 
thongh  the  premises  in  which  the  door  was  put 
ont  (£d  not  stand  upon  his  land,  were  not  in  nis 
occnpation,  and  were  not  level  with  the  front  of 
the  street,  Liverpool  Corporaiutn  v.  TomliTuon, 
7  D.  &  B.  666. 

"Sot  to  DM  Beomi  in  a  Fartionlar  Kanner.] — 

A  new  breach  of  a  covenant  not  to  use  rooms  in 
a  particular  manner  is  (Munmitted  every  day  the 
rooms  are  so  used.  Doe  d.  Ambler  t.  Woodbridge, 
4  M.  &  By.  802  ;  9  B.  &  C.  376  j  S.  P.,  FUwtr 
CLord)  v.  Peck,  IB.*  Ad.  128. 

To  Sink  (or  Coal.] — ^Whcre  lessees  of  land  and 
of  coal  mines  covenanted  forthwith  to  proceed  to 
sink  for  coal  as  far  as  could  and  ought  to  be 
accomplished,  or  in  default  to  pay  so  much  to  the 
lessor  as  arbitrators  should  award,  and  the  lessees 
gave  a  bond  to  the  lessor,  conditioned  to  perform 
the  award  which  was  made  : — Held,  that  to  an 
action  on  the  bond  it  was  a  sufficient  answer 
that  they  had  proceeded  to  sink  for  coal  as  far, 
ace.  (in  the  words  of  the  covenant),  but  that  none 
conld  be  found.  I7a?istmv.Jioat/iviaH,  13East,22. 

To  Keep  on  Foot  a  Folioy.] — A  party  cove- 
nanted to  do  and  perform  all  such  acts,  matters, 
and  things  as  should  be  requisite  for  coDtiuuing 
and  keeping  on  foot  a  policy  : — Held,  that  this 
covenant  could  not  be  read  negatively  as  if  he 
had  covenanted  to  do  no  act  whereby  it  would 
become  void,  and  therefore  that  the  covenant  was 
not  broken  by  the  suicide  of  the  covenanter, 
whereby  the  policy  became  forfeited.  Dormay  v. 
Sim-odaile,  10  Beav.  335  ;  16  L.  J.,  Ch.  3S7 ;  11 
Jor.  379.  And  see  &  C^,  at  law,  6  Man.  &  Qt. 
639: 

That  Oorenintor  has  Power  to  IrKufBr  Ship.] 

—By  a  deed-poll,  of  the  21st  October,  1836,  the 
defendant  sold  and  assigned  to  the  plaintiff  a 
particular  ship  or  vessel,  with  her  masts,  tackle, 
and  appurtenances  ;  and  covenanted  that  he  had 
good  right,  full  power,  and  lawful  authority,  to 
sell  and  assign  the  premises  to  the  plaintiff.  To 
a  declaration  on  this  covenant,  assigning  as 
breaches,  that,  at  the  time  of  making  the  deed- 
poll,  the  ship  was  wholly  lost  and  destroyed,  and 
was  incapable  of  being  assigned ;  and  that  the 
defendant  had  not,  at  that  time,  good  right,  kc, 
to  assign  : — the  defendant  pleaded,  that  the  ship 
was  not,  at  the  time  of  making  the  deed-poll, 
wholly  lost  and  destroyed ;  and  that  the  df^en- 
dant  had  good  right,  to  assign  her.  It  ap- 
peared that,  at  the  time  of  the  sale,  the  ship 
was  on  a  foreign  voyage  ;  that  on  the  13th  Octo- 
ber she  went  aground  in  a  storm,  on  the  coast  of 
the  Prince  Wales's  Island,  and  was  left  by  the 
crew,  who,  however,  bad  access  to  her  after- 
wards; tiiat  she  lay  aground  five  feet  above 
water,  on  one  side  and  with  her  masts  standing, 
till  the  24th,  when  the  captain  called  a  survey, 
and  by  the  surveyor's  advice  sold  her  ;  that  her 
bulk  ends  were  strained,  but  that,  if  there  had 
been  facilities  at  hand,  and  if  it  had  been  a  dif- 
ferent season  of  the  year,  she  might  have  been 
got  off  and  repaired  ;  and  that  she  had  sustained 
no  more  damage  on  the  21st  October  than  when 
she  fiiBt  took  the  ground  : — Held,  that  the  cove- 
nant of  the  defendant,  that  he  had  power  to 
transfer  her  as  a  ship,  was  not  broken.  £arr  v. 
6^n>K,3M.&  W.890;  1  H.  &  H.  70  ;  7  L.  J., 
Ex.124. 

Bdttiag  to  IhMtret.]— A  lease     the  opera 


house  contained  covenants  on  the  part  of  the 
lessee :  first,  not  to  use  the  house  for  any  but 
purposes  of  a  theatrical  kind,  and  to  use  his  best 
endeavours  to  improve  the  house  for  that  pur- 
pose. The  house  was  closed  at  the  end  of  the 
season  of  1852,  and  was  not  opened  at  all  during 
the  following  year : — Held,  that  this  was  not  a 
breach  of  the  covenant.  C'rqft  v.  Immleu,  6 
H.  L.  Cas.  672  ;  27  L.  J.,  Q.  B.  831  ;  4  Jnr. 
(N.S.)  903  ;  6  W.  R.  523. 

And,  secondly,  not  to  grant  away,  assign,  dis- 
pose of  or  charge  the  stalls  or  boxes  for  any 
longer  period  than  one  year  or  season.  On  tKo 
21st  DiKxnnber,  1851,  the  lessee  leased  certain 
boxes  for  one  year,  to  commence  from  March, 
1852.  On  the  1st  of  Angust,  1862,  he  made 
another  lease  of  the  same  boxes  to  a  different 
person,  with  this  habendum  :  "  From  the  1st  of 
February  next  ensuing,  or  from  such  subsequent 
day  during  the  year  upon  which  the  theatre 
shall  be  opened,  and  thenceforth  for  the  fall 
term  of  one  year,  to  be  compnted  from  tbat 
day":— Held,  that  Hua  was  not  a  breach  of  the 
covenant.  Jh. 

And,  thirdly,  not  to  charge  nor  incumber  the 
theatre,  or  the  income  thereof,  or  the  terms 
hereby  granted,  by  mortgaging  the  same,  or 
granting  any  rent-charges  or  any  other  incum- 
brance whatever.  The  lessee  was  greatly  in  debt. 
In  respect  of  his  debts,  lie  granted  warrants  of  at- 
torney, one  of  which  was  to  secure  payment  of 
bills  not  then  due,  and  another  provided  ttutt  it 
was  a  concurrent  security,  with  an  indentare 
therein  recited,  that  jodgment  was  to  be  entered 
up  when  the  grantee  thought  fit,  and  be  rois- 
tered, and  judgments  were  signed  against  him 
on  those  warrants  of  attorney,  and  upon  judge's 
orders,  and  r^stered : — Held,  that  no  li^esch  of 
this  covenant  had  been  committed.  Ih. 

Not  to  Prejndioo  Fromisoa — IniolToney.] — 

A  trader  assigned  his  household  fnmiture  by  a 
mortgage  deeil,  which  provided  that  the  trader 
should  quietly  enjoy  until  default  made  in  pay- 
ment of  thedemand.  The  deed  contained  acovc- 
nant  by  the  trader  not  to  execute,  do,  or  suffer 
any  act,  deed,  matter  or  thing,  by  means  of  which 
the  premises  should  be  assignetl,  charged  or  pre- 
judicially affected,  or  whereby  the  mortgagee 
might  be  hindered  from  receiving,  recovering  or 
taking  possession  of  the  same  : — Held,  that  iiling 
a  declaration  of  insolvency,  while  the  goods  were 
allowed  to  remain  in  the  possession  of  such 
trader,  was  a  breach  of  the  covenant.  Sill 
Cowdery,  1  H.  &  N.  360  ;  25  L.  J.,  Ex.  286  ;  4 
W.  B.6til. 

Erecting  Wall  instead  of  Houses.]— Land  was 
sold,  subject  to  a  covenant  entered  into  with  a 
neighbouring  landowner,  that  "no  buildings, 
except  dwelling-houses,"  to  front  a  certain  ro^, 
should  be  built  thereon.  The  purchaser  threw 
the  land  into  his  garden,  antl  inclosed  it,  by 
erecting  thereon,  along  the  side  of  the  road,  a 
wall,  8  ft.  6  in.  high,  for  the  greater  part,  but 
carried  up  in  one  part  to  the  height  of  11  ft.  6  in., 
for  the  purpose  c£  forming  the  back  of  vineries 
and  a  greenhouse.  In  a  suit  for  an  injunction, 
to  restrain  the  wall  from  continuing : — Held, 
that  the  boundary  garden  wall  8  ft.  6  in.  high 
was  no  breach  of  covenant,  but  the  raising  it  for 
the  purposes  of  the  vineries  was ;  but  no  8ul> 
stantial  injury  being  caused,  the  conrt  awarded 
I  damages  instead  of  granting  an  injunction  in 
resp  ect  of  the  breacli.   Sowei  t.  Law,  39  L.  J., 
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Ch.433;  L.B.9Eq.636;  22  L.  T.  267 ;  18  W.  B. 
610. 

Erecting  Stable  instead  of  Housea.] — A  cove- 
nant to  the  effect  that  private  houses  only,  uf  a 
certain  minimum  value,  are  to  be  built  uncertain 
plots  of  land,  is  not  bn>kcn  hy  the  erection  on 
one  of  them  of  a  atable  with  a  bolroom  over  it. 
of  such  tlimcnsiuiis  and  in  such  a  position  that  it 
would  still  be  i>o8sible  to  build  a  house  of  the 
stipulated  value  upon  the  plot.  Ruatelly.  Sober, 

18  W.  R.  1021. 

OluuitaUe  Instttntlon.]— The  erection  of  a 
building  to  be  used  fur  tlic  olucation  and  lodging 
of  100  girls  in  connection  with  a  charitable  in- 
stitution for  the  daughters  of  missionaries,  sup- 
ported by  voluntary  contributions  : — Held,  to  be 
a  breach  of  a  covenant  entered  into  by  the  pur- 
chaser that  "  no  house  or  other  building  to  be 
erected  or  built  ujwm  the  land  shall  be  used  or 
wcupied  otherwise  than  as  and  for  a  private 
residence  only,  and  not  for  any  purpose  of  trade." 
(reniian  v.  Chrrpmaa.  47  L.  J.,  Ch.  250 ;  7  Ch.  D. 
271  ;  37  L.  T.  (  85  ;  26  W.  R.  149— C.  A. 

Katiooal  Beliool— KciBattes.]— The  owner  of 
one  of  the  lots  on  a  Iniilding  estate  haring  made 

a  tree  gift  of  the  same  to  the  committee  of  a  dis- 
trict national  school,  for  the  purpose  of  having 
a  national  school  erected  thereon  : — Held,  that 
the  word  "nuisance"  in  a  covenant  by  which 
all  the  owners  of  the  lots  were  bound  must  be  re- 
stricted to  its  technical  meaning;  that  the 
estabUshment  of  a  oatioual  school  is  not  a  legal 
nuisance  ;  and  that  the  establishment  of  such  a 
school  on  one  of  the  above  lots  could  not  be  re- 
strained by  the  owner  of  a  (lwelling>house  built 
on  an  adjoining  lot,  though  his  property  would 
be  depreciated  thereby.  I/am'ion  v.  Good,  40 
h.  J.,  Ch.  294  ;  L.  B.  11  Eq.  338  ;  24  L.  T.  363  ; 

19  W.  K.  346. 

Eating-HoQae.] — B.  demised  an  eating-house 
for  a  term  of  twenty-one  years,  and  covenanted 
that  he  would  not  during  the  term  let  any  house 
in  the  same  street  for  the  purpose  of  carrying  on 
the  business  of  an  eating-house,  provided  alwi^s 
that  the  covenant  should  be  binding  only  on  B., 
and  not  on  his  heirs,  administrators  or  assigns. 
Subsequently  B.  let  the  adjoining  house  for 
twenty-one  years  to  another  person,  who  cove- 
nanted with  him  not  to  carry  on  there  any  tradt; 
or  business  without  B.'s  licence.  The  first  lease 
was  subsequently  assigned  to  E.,  and  the  second 
to  G.  K.  brought  an  action  agunst  B.  and  G. 
to  restrain  G.  from  carrying  on  an  eating-house 
on  the  premises  coraprised  iu  the  second  lease, 
and  B.  from  permitting  him  to  do  so  : — Held, 
that  the  covenant  could  not  be  treated  as  a  cove- 
nant that  none  of  the  houses  should  during  the 
term  be  used  as  an  eating-house,  and  that  as  B. 
Imd  not  let  the  second  house  for  the  ptirposc  of 
,  ,  an  eating-house,  the  covenant  was  not  broken 
**^by  G.'s  carrj'ing  on  there  the  business  of  an 
eatiug-house,  nor  by  B.'s  not  interfering  with 
his  doing  so.  Xmp  v.  Jttrd,  5  Ch.  1).  549. 
Affirmed  on  appeal,  46  L.  J.,  Ch.  82S  ;  5  Ch.  D. 
974  ;  37  L.  T.  53  ;  25  W.  fi.  838— C.  A. 

Private  Honie — Auction  on  Premises.] — A 

covenant  to  use  a  house  as  a  private  house  only 
is  not  broken  by  an  auction  sale  on  the  premises 
of  the  {Qmitnre  belonging  to  the  house.  Beetet 
T.  Catm,  24  W.  R.  485. 


Bay  Tmndovi.] — ^The  purchaser  of  a  t^lot  of 
land,  part  of  an  estate  laid  out  for  building, 
covenanted  with  the  vendors,  who  were  the 
mortgagees  in  fee  in  possession  of  the  estate, 
their  heirs  and  assigns,  not  to  erect  any  building 
on  his  plot  nearer  to  the  road  in  which  it  was 
situate  than  the  line  of  frontage  of  the  then 
present  houses  in  that  road,  which  houses  were 
about  forty  feet  apart,  and  about  eighty  feet 
from  the  road.  He  then  erected  two  houses  on 
his  plot,  each  of  which  had  a  bay  window  pro- 
jecting three  feet  beyond  the  line  of  the  existing 
houses,  and  carried  from  the  foundation  np  to 
the  roof.  Upon  a  bill  for  an  injunction  by  the 
transferee  from  the  mortgagees,  and  by  a  subse- 
quent purchaser  from  them  of  a  contiguous  plot, 
who  had  entered  into  similar  covenants  : — Held, 
first,  that  the  bay  windows  were  buildings 
within  the  meaning  of  the  covenant  and  the 
erection  of  them  a  violation  of  it.  Manner* 
iLordy  V.  JohnMon,  46  L.  J.,  Ch.  404 ;  1  Ch.  D. 
673  ;  24  W.  B.  481. 

Held,  secondly,  that  there  being  a  clear  breach 
of  covenant,  the  covenantees  were  entitled  to 
the  injunction  without  the  necessity  of  showing 
damage.  lb. 

Held,  thirdly,  that  invasion  of  privacy  consti- 
tuted damage.  Ih. 

Held,  fourthly,  that  the  covenant  being  not 
to  do  an  act  the  doing  of  which  caused  an  in- 
vasion of  privacy,  it  was  not  necessary  for  the 
covenant  in  tenns  to  purport  to  preserve  privacy. 
lb. 

Held,  fifthfy,  that  both  the  phiintifEB  had 
material  interests  snfficient  to  support  the  suit. 

lb. 

To  oeonpy  Premises  properly,] — A  tenant's 
allowing  a  footpath  to  be  made  across  a  part  of 
the  demised  premises  is  no  breach  of  a  covenant 
to  occupy  the  premises  in  a  proper  manner. 
Doe  d.  Worcester  (_7inuteea)  v.  Bewlande,  9  Car. 
&  P.  734. 

To  Servo  ai  Apprentice.]— By  the  terms  of  an 
intlenture  of  apprenticeship,  an  infant  was 
placed  by  his  father  (who  was  a  party  to  the 
indenture)  as  apprentice  to  a  master,  described 
in  the  indenture  as  "an  auctioneer,  appraiser 
and  comfactor,  to  learn  his  art,  and  with  him, 
after  the  manner  of  an  apprentice,  to  serve." 
Aflenvards,  the  master  wholly  relinquished  the 
t  rade  of  corn-factor,  whereupon  the  apprentice 
absented  himself  from  his  masters  service  : — 
Held,  in  an  action  on  the  indenture  by  the 
master  against  the  father  for  the  desertion  of  the 
apprentice,  that  the  relinquishment  by  the 
master  of  his  trade  of  corn-factor  was  a  good 
answer.  Mien  v.  Topp,  6  Ex.  424  ;  20  L.  J., 
Ex.  241 ;  16  Jur.  451. 

As  to  Trade.]— A  declaration  stated,  that  the 
defendant  assigned  his  practice  of  a  surgeon  and 
an  apothecary  to  the  plaintiff,  and  covenanted 
that  he  would  not,  directly  or  indirectly,  by 
himself  or  in  co-partnership  with  any  peison, 
carry  on  the  practice  of  a  surgeon  or  an 
apothecary  within  a  certain  distance,  under  a 
penalty  ;  and  alleged  as  breach  the  practising  of 
the  defendant  within  that  distance.  The  defen- 
dant pleaded  that  he  did  not  carry  on  the  busi- 
ness of  a  surgeon.  On  several  occasions,  he  acted 
as  a  surgeon  and  an  apothecary  within  the  pre- 
scril^  distance,  but  he  had  done  so  with  the 
knowledge  and  consent  of  the  plaintiff,  and  for 
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the  purpoee  of  assisting  him  in  his  business  : — 
Held,  that  the  defendant's  conduct  did  not 
amount  to  a  breach  of  the  corenant.  Rawlimon 
T.  Clarke,  14  M.  &  W.  187  ;  14  L.  J.,  Ex.  364. 
And  tee  also  cages  under  Contbact. 

Bflitri»tiT«  Oorntuti  in  LeuM.] — See  Lasd- 

LORD  AND  TeNAST. 

BaitrietiT*  C«TniAntt  «n  Sale  of  Fropertj.]— 

Se«  VENDOB  AND  PUKOHASEB. 

2.  Belief  pbom  Fobfeitubel 

Oenerally.] — Court  of  equity  will  not  relieve 
against  wilful  voluntary  breach  of  covenant. 
Dexpiirlett  v.  Dt-nnett,  9  Mod.  22. 

Where  defendant  prevents  plaintiff's  perfor- 
mance of  covenant,  chancery  will  remove  the 
opposition.    Wood  v.  Ttrrell,  Cary,  59. 

Relief  against  forfeiture,  where  compensation 
can  be  given,  applies  only  to  cases  of  contract, 
not  to  the  provisions  of  a  statute,  or  conditions  in 
law.  Where  penalty  only  desigiied  to  secure  the 
money,  then  relief  may  be  piven  against  it. 
Kiating  v.  Sparrow,  1  Ball  &  B.  374. 

Hclicf  given  ngainst  forfeiture  by  breach  of 
covenant  by  lessee,  where  compensation  can  be 
nuwle.   JOaris  r.  Wegt,  12  Ves.  475. 

Equity  will  not  relieve  against  a  breach  of 
covenant,  unless  the  payment  of  money  will  be 
an  adequate  compensation  for  it.  £Uwtt  v, 
Tknter,  13  Sim.  477. 

KotMigToondof  Aequiesoenee,  onleii  Fntndn- 
lent.]' — The  court  never  on  light  grounds  inter- 
poses against  the  legal  effects  of  a  covenant,  on 
the  ground  of  acquiescence  ;  there  must  l>e  fraud, 
such  as  acquiescing  for  a  benefit  to  arise  from 
taking  advantage  of  the  breach,  or  giving  reason 
to  suppose  there  would  not  be  any  interference. 
Gerrard  v.  O'JteiUy,  2  Con.  L.  I6j  ;  8  Dr.  & 
War.  414. 

'  &e  44  &  45  Vict.  c.  41,s.  14,  and  65  &  56  Vict 
c  13 ;  and  Landlord  akd  Tekant. 

VII.  ACTION  ON, 
1.  FoBM  or. 

When  mitst  be  Covenant.] — An  action  in  the 
nature  of  waste  will  lie  against  a  lessee  of  a  mine 
for  an  injury  to  the  reversion  by  the  removal  of 
a  barrier  or  boundary  between  it  and  an  adjoin- 
ing mine,  although  the  act  complained  of  might 
alM)  be  the  subject  of  an  action  for  the  breach  of 
an  express  covenant.  Marker  v,  Kenrick,  13 
C.  B.  188  ;  22  L.  J.,  C.  P.  129  ;  17  Jor.  441. 

A  devisee  in  trust  of  mortgaged  premises  for 
sale  and  payment  of  the  debts  of  the  mortgagor, 
borrowed  200?.  of  the  plaintiff  for  the  purpose  of 
paying  off  a  portion  of  the  debts  of  the  mort- 
gagor ;  and  by  deed  between  him  and  the  plain- 
tiff, reciting  these  facts,  charged  the  premises 
with  payment  of  that  amount,  and  covenanted 
that  he  and  his  heirs  should  out  of  the  money  that 
should  come  to  his  hands  as  such  trustee,  or  out  of 
the  personal  estate,  if  any,  of  the  mortgagor,  pay 
to  the  plaintiff  the  principal  and  interest  secured 
by  the  dce<l :— Held,  that  the  plaintiff  was  not 
entitlol  to  sue  the  devisee  for  money  lent,  but 
that  his  remedy  was  upon  the  covenant  con- 
tained in  the  deed,  laathew  v.  JOlackmore,  1 
H.  &  N.  762  ;  26  L.  J.,  Ex.  150  ;  5  W.  B.  363. 

A  tenant  under  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  mon^  paid 


under  a  distress  by  a  superior  landlord  :  the 
remetly  is  covenant  on  the  express  contract. 
SclOencker  v.  Moxey,  6  D.  &  R.  747  ;  3  B.  &  C. 
789  ;  27  R.  R.  482. 

A  leasee  of  premises  granted  and  assigned 
them  by  indenture  to  the  plaintiff,  who,  having 
been  disti-ained  upon  for  rent  in  arrear  to  the 
saperior  landlord  before  the  assignment,  brought 
an  action  to  recover  the  money  paid  under  the 
distress,  and  relied  upon  an  express  promise  by 
the  lessee  to  repay  it :— Held,  that  as  covraiant 
would  lie  on  the  covenant  implied  In  the  word 
"  grant,"  assumpsit  would  not  lie  on  any  implied 
contract  to  indemnify  the  plaintiff,  nor  on  the 
express  promise  which  was  not  founded  on  a 
new  consideration.  Saher  v.  Harris,  1  P.  &  D. 
360  ;  9  A.  &  E.  532  ;  2  W.  W.  &  H.  1 ;  8  L.  J., 
Q.  B.  153. 

For  Injtmetion.] — An  application  for  an  in- 
junction to  restrain  an  alleged  breach  of  covenant 
had  been  once  ordered  to  stand  over  until  the 
decision  of  two  legal  questions  raised  by  defen- 
dant. On  those  questions  being  decidetl  in  the 
plaintiff's  favour,  and  the  motion  coming  on 
again,  the  defendant  raised  a  third  legal  objec- 
tion, and  the  court  below,  at  his  request,  directed 
a  case  to  be  stated  for  the  opinion  of  a  court  of 
law  upon  it,  but,  on  the  grounil  of  the  delay  in 
bringing  it  forward,  granted  an  injunction  in 
the  meantime.  On  appeal,  however,  the  lord 
chancellor  dissolved  the  injunction  notwith- 
standing that  circumstance,  on  the  ground  of  the 
much  greater  facility  of  indemnifying  the  plain- 
tiff than  the  defendant,  according  as  the  one  or 
the  other  might  succeed  at  law.  Rigiy  v, 
G.  W.  Ry„  2  I'h.  44  ;  1  Cx)]).  C.  C.  3  :  4  Railw. 
Cas.  491  ;  15  L.  J.,  Ch.  2f,C> ;  10  Jnr.  531. 

Where  the  interference  of  the  court  fay  injunc* 
tion  depends  u]»on  a  legal  right  which isdispntcd, 
the  court  ought  for  its  own  security  to  put  the 
matter  into  a  course  for  ascertaining  that  right ; 
and  if  that  is  to  be  done  by  sending  a  case  for 
the  opinion  of  a  court  of  law,  this  court  ought 
not  to  leave  it  to  the  option  of  the  defenduit, 
but  ought  itself  to  direct  a  case  to  be  prepared, 
with  a  reference  to  the  master  to  settle  it  in  case 
the  parties  differ.  lb. 

Where  a  breach  of  covenant  is  threatened,  and 
has  been  partly  executed,  the  court,  having 
jurisdiction  to  restrain  the  threatened  breach^ 
will  also  award  damages  in  respect  of  the  exe^ 
cuted  breach.  Hliidlcy  v.  Emery,  36  L.  J.,  Ch.- 
6;  nJur.(N.8.)874  ;  13  L.  T.  272  ;  14W.R.25.. 

Where  a  breach  of  covenant  is  proposed,  the 
court  will  not  refuse  to  interfere  on  the  ground 
that  there  lias  bceu  a  mistake  on  the  part  of  both 
parties  in  the  form  of  the  covenants ;  or  that  the 
aggrieved  party  may  have  already  permitted 
some  other  infringement  of  the  covenant ;  or  on 
the  ground  of  inconvenience  to  the  public, 
Lloyd  V.  L.  a  4"  D.  Ry.,  34  h.  J.,  Ch.  401  ;  12 
L.  T.  362  ;  13  W.  R.  698. 

Before  the  conrt  would  refuse  to  enforce  a 
covenant,  it  must  be  clear  that  no  suhstantiol 
damage  could  arise  from  the  breach  of  it.  Ih. 

A.,  owner  of  \a.m\  through  which  a  company 
proposed  to  make  a  railway  upon  a  viaduct, 
withdrew  his  opposition  to  the  company's  bill 
in  parliament,  in  consideration  of  an  agree- 
ment by  the  company  not  to  erect  on  the  land 
to  be  taken  by  them  from  him,  within  eighty 
feet  from  other  premises  in  his  poesession,  any 
building,  '*  except  their  pn^xiaed  railway  "  above 
the  height  of  eighteen  feet.  The  Uu  passed, 


Digitized  by 


1067 


COVENANT. 


1068 


and  a  viadact  thirty-three  feet  high,  part  of 
wtiich  was  within  eighty  feet  from  the  plkintifTB 
premises,  was  erected  on  the  land  taken  from  A. 
This  Tiaonct  was  wide  enough  tor,  and  carried 
two  linea  only ;  snbseqnentiy  to  Its  erection,  a 
conveyance  of  A.'3  land  to  the  company  was 
prepared  and  executed,  which  contained  a  cove- 
nant on  the  part  of  tlie  company  to  the  same 
effect  (omitting  only  the  exception  as  to  the 
railway,  then  completed)  as  the  provision  in  the 
agreement  restraining  buildings.  On  the  com- 
pany afterwards  beginning  to  build  brick  piers 
above  the  height  of  eighteen  feet,  within  eighty 
feet  of  A.'s  other  premises,  with  a  view  to  widen- 
ing their  viaduct  so  as  to  carry  four  lines  instead 
of  two,  an  injunction  to  restrain  the  company 
from  erecting  any  such  buildings  in  breach  of 
their  covenant  was  granted.  lb. 

The  circumstance  that  a  work  undertaken  in 
breach  of  a  valid  covenant  is  one  of  great  public 
importance,  is  not  sufficient  to  induce  a  court  of 
equity  to  refuse  to  restrain  the  breach  of  cove- 
nant, lb. 

It  is  no  defence  to  an  application  for  an  in- 
junction to  restrain  a  breach  of  covenant  to  say 
that  the  covenantee  sustains  no  damage  from  the 
breach,  for,  if  the  covenanter  derives  any  benefit 
therefrom,  the  covenantee  may  reasonably  de- 
mand a  share  of  it  as  the  price  of  his  consent. 
Wdlt  V.  Attenborough,  24  L.  T.  312 ;  19  ,W.  B. 
465. 

Where,  however,  an  injunction  would  infiict 
great  injury  on  the  defendant,  and  a  delay  in 
granting  it  would  cause  little  or  no  loaa  to  the 
plaintiff,  the  court  will  not  grant  it  on  an 
interlocutory  application,  but  will  express  its 
opinion  and  direct  the  motion  to  stand  over  till 
the  hearing.  lb. 

Equity  will  interfere  in  the  case  of  a  breach 
of  covenant,  notwithstandiug  the  covenantee 
might  not  have  recovered  damages  for  it  at  law. 
Mliott  V.  Turner,  13  Sim.  477. 

There  is  no  case  where  relief  has  been  given  in 
equity  for  satisfaction  merely  on  an  implied 
a>vaiant.   Saltern  v.  Melhuiah,  AmbL  251. 

2.  Pjlbtieb. 
a.  Oenentllr. 

Only  Parties  to  OoTenant  oan  Su  or  1m  Sued.] 

— A  deed  inter  partes  is  only  available  between 
those  who  are  parties  to  it.  Barford  v.  Stuckey. 
8  Moore,  88  ;  1  Bing.  225  ;  1  L,  J.  (0.8.)  C.  P.  7;i. 

An  action  of  covenant  only  lies  upon  a  ileed 
inter  partes  between  the  parties  thereto  ;  there- 
fore where,  in  an  action  upon  an  indenture  of 
lease,  it  appeared  that  the  landlord  by  writing, 
not  under  seal,  authorised  his  attorney  to  execute 
a  lease  for  and  on  his  (landlord's)  behalf,  and  the 
attorney  signed  and  sealed  the  lease  in  liis  own 
name : — Held,  that  the  landlord  could  not  main- 
tain an  action  against  the  tenant  upon  the  in- 
denture, although  the  covenants  were  cxprcssly 
stated  to  have  been  made  by  the  tenant  to  and 
with  the  landloi^.  Berkclry  v.  Hardy,  8  D.  & 
B.  102  ;  5  B.  3c  C.  355  ;  4  L.  J.  (O.S.)  K.  B.  184  ; 
29  B.  R.  261. 

Where  rent  was  reserved  by  a  lease  to  a  person 
who  was  not  a  party  to  the  lease,  and  the  lessees 
covenanted  with  hira  and  the  lessors  to  pay  rent : 
— Held,  that  an  action  <A.  covenant  wotud  not  lie 
at  the  salt  him  and  the  lessors.  Southampton 
(Lord^  T.  BrowH,  6  B.  &  C.  718  ;  5  L.  J.  (p.8.) 
K.  a  253  ;  30  B.  B.  511. 


When  a  deed  is  made  inter  partes,  no  one  who 
is  not  expressed  to  be  a  party  can  sue  on  a 
covenant  contained  in  it,  and  this  is  not  a  mere 
rule  of  construction,  but  a  mle  of  positive  law. 
Cketterfield  and  Midland  Silkitone  Colliery 
Co.  V.  IlavoUnM,  3  H.  &  C.  677  ;  34  L.  J.,  Ex. 
121 ;  11  Jut.  (NA)  468  ;  12  L.  T.  427  ;  13  W.  B. 
841. 

In  a  lease,  the  lessor  reserved  a  right  to  enter 
and  cut  timber,  making  reasonable  satisfaction 
to  the  lessee  far  any  damage  occasioned  thereby  ; 
an  action  of  covenant  does  not  lie  by  such  lessee 
for  any  wrongful  act  of  cutting  down  by  a  third 
person,  if  without  the  consent  or  authority  of  the 
lessor,  however  he  may  countenance  the  act 
afterwards.    Orijitht  v.  Brome,  6  Term  Rep.  66. 

Where  it  only  appeared  that  the  lessor  had 
promised  to  make  compensation  afterwards  for 
such  wrongful  act,  if  the  wrong-doer  himself  did 
not ;  this  was  not  considered  as  an  adoption  of 
the  act,  nor  as  evidence  of  a  prior  consent  to  it 
whereon  to  found  an  action  on  the  covenant, 
lb. 

Where  two  persons,  for  valuable  consideration 
as  between  themselves,  covenant  to  do  some  act 
for  the  benefit  of  a  mere  stranger,  that  stranger 
cannot  enforce  the  covenant  against  the  two, 
though  either  of  the  two  might  do  so  against 
the  other.  Colyear  v.  Mulgrave  (^CouiUets), 
2  Keen,  81  ;  5  L.  J.,  Ch.  335. 

The  owner  of  an  estate  granted  a  lease  o£ 
a  plot  of  ground  to  A.,  who  covenanted  that  he, 
his  executors,  administrators,  or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neigbbonr- 
bood  or  to  the  lessor  or  his  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
nor  allow  to  be  built  on  the  ground,  any  building 
or  erection  without  first  suranitUng  the  plans  to 
the  lessor  and  obtaining  his  approval  The  land- 
lord some  years  afterwards  granted  a  lease  of  an 
adjoining  plot  to  B.,  who  entered  into  a  similar 
restrictive  covenant.  Within  twenty  years  A. 
commenced,  with  the  approval  of  the  lessor,  to 
build  upon  his  ground  so  as  to  darken  the  win- 
dows of  B.'b  house.  On  a  bill  by  B.  to  restrain 
A.  from  erecting  and  the  lessor  from  apptoring 
the  building  objected  to : — Held,  that  B.  was  not 
entitled  to  relief  either  on  the  principle  that 
the  lessor  could  not  derogate  from  his  grant,  or 
on  the  ground  that  the  restrictive  covenants  in 
A.'b  lease  enared  for  B.'s  benefit.  Matter  t. 
Hantard,  4S  L.  J.,  Ch.  606  ;  4  Ch.  D.  718  ;  36 
L.  T.535. 

Where  Par^  to  Covenant  has  not  Exeoated.] 

—A  covenantee  in  an  ordinary  indenture,  who 
is  a  party  to  it,  may  sue  the  covenantor  who 
executed  it,  although  he  himself  had  not  executed 
it,  notwithstanding  there  maybe  cross  covenants 
on  the  part  of  the  covenantee,  which  are  stated 
in  the  deed  to  be  the  consideration  for  the  cove- 
nants on  the  part  of  the  covenantor.  Morgan  v. 
Pike,  14  C.  B.  473 ;  2  C.  L.  B.  696  ;  23  L.  J., 
C.  P.  64  ;  2  W.  R.  193 ;  Rote  v.  PtmUon,  2  B. 
Ad.  822  ;  1  L.  J.,  K.  B.  5. 

But  with  respect  to  leases,  the  covenants  which 
depend  on  the  interest  of  the  lease  and  are  made 
because  tlie  covenantor  has  that  interest,  such  as 
those  to  repair  and  pay  rent  daring  the  term,  are 
not  obligatory  if  the  lessor  does  not  execute. 
Pitman  v.  Woodbury,  S  Ex.  4;  Sicatman  t. 
Ambler,  8  Ex.  72  ;  22  L.  J.,  Ex.  81.  See  0mA T. 
Goodman,  2  Q.  B.  680 ;  2  O.  ft  D.  169 ;  11  L. 
Q.  B. 225. 
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A  lease  for  elevea  yeats  was  executed  by  the 
lessee,  bat  not  hj  Uie  lesaor.  The  lessee  entered 
ander  it,  and  occnpied  the  premises  daring  the 
whole  term.  The  lessordied,afterhavingdevi3ed 
the  premises  : — Held,  that  as  he  bad  not  executed 
the  lease,  his  devisee  could  not  maintain  an  action 
of  covenant  as  assignee  of  the  reversion  of  the 
term  of  eleven  years.  Cardicell  v.  Lneof,  2  M.St 
W.  Ill  ;  6  L.  j;,  Ex.  S2. 

Where  toiant  for  life  and  remainderman  are 
parties  to  an  indenture,  whereby  they  (so  far 
as  Qiey  legally  can  and  may,  according  only  to 
their  respective  estates  and  interests)  demise 
their  estate  for  a  term  of  years,  and  the  lessee 
enters  into  possession,  the  tenant  for  life  may 
ane  him  for  breach  of  covenant,  although  the 
indenture  has  not  been  executed  by  the  re- 
mainderman. How  V.  Greeh,  3  H.  &  C.  391 ;  34 
L.  J.,  Ex.  4  ;  10  Jar.  (NA)  1187  ;  11  L.  T.  815  ; 
13  \V.  R.  80. 

A,  covenanted  with  B.  &  C,  their  executors, 
administratora,  and  assigns,  to  pay  a  sum  of 
money,  to  be  held  by  them  on  certain  trusts. 
C.  did  not  assent  to  or  execute  the  deed,  and 
subsequently,  by  another  deed  to  which  neither 
A.  nor  B.  was  a  party,  disclaimed  all  the  trusts  of 
the  first  deed  : — Held,  that  B.  could  not  alone  sue 
A.  upon  the  covenant  during  the  lifetime  of  C. 
Wethtrell  v.  Langtton,  1  Ex.  634  ;  17  L.  J.,  £x. 
838— Ex.  Ch. 

Where  two  trustees  of  a  marriage  settlement 
did  not  sign  ; — Held,  that  they  were,  neverthe- 
less, necessary  parties  to  an  action  of  covenant 
by  the  third.  Petrie  v.  Bury,  S  B.  it  C.  353 ; 
3  L.  J.  (O.S.)  K.  B.  29  ;  27  R.  R.  883. 

By  a  deed  expressed  to  be  made  between  G.  of 
the  first  part,  the  defendant  and  two  others,  as 
sureties  of  O.,  of  the  sccoud  part,  and  the  plaintiS 
<rf  the  third  part,  G.,  the  defendant  and  the  two 
other  Boreties  jointly  and  severally  covenanted  to 
repay  the  plaintiff  moneys  advanced  by  liim  to  G. 
The  defendant,  having  been  sued  for  a  breach  of 
this  covenant,  a  plea  that  he  exccntcd  the  dce<l 
in  the  faith  that  P.  (tme  of  the  sureties)  shouM 
join  therein  and  execute  the  same,  and  that  1*. 
never  did  join  therein  or  execute  the  same,  is  a 
bad  plea.  CttinberU  fjt  v.  Zaicson,  1  C  B.  (K,s.) 
70a  ;  26  L.  J.,  C.  V.  120  ;  5  W.  R.  237. 

Lease  by  Wif6  not  Aoknowled^ed  by  hsr.] — 
A  husband  and  wife,  seised  in  fee  in  right  of  the 
wife,  demised  land  for  a  term  of  years.  The  deed 
was  executed  by  both,  but  not  acknowledged  by 
the  wife  under  3  &;  4  Will.  4,c.  74,  s.  79.  The 
husband  died  during  the  term,  but  his  ^vidow  did 
nothing  to  disaffirm  the  tenancy  ;  and  the  lessee 
was  in  possession  for  the  whole  teim Held, 
that  an  action  was  maintainable  by  the  wife's 
executors  against  the  lessee's  sureties  (parties  to 
the  lease)  on  the  covenants  in  the  leiue.  Toler 
V.  Slater,  37  L.  J.,  Q.  B.  33  ;  L.  B.  3  Q.  B.  42  ; 
17L.T.  168;  16W.E.  124. 

Tenant!  in  Common.] — ^A  covenant  torepair  in 
A  yAat  demise  by  tenants  in  common  runs  with 
the  entire  reversion,  and  all  the  tenants  in  com- 
mon of  the  reversion  at  the  time  of  the  breach, 
or  their  representatives,  must  join  in  an  action 
on  such  a  covenant.  Thinnpson  v.  Hakeujill,  ID 
C.  B.  fN.8.)  713  ;  35  L.  J.,  C.  P.  18  ;  11  Jur.  (H.S.) 
732  ;  I3L.  T.  289 ;  14  W.  E.  11. 

Tensmts  in  common  may  soe  a  lessee  of  a  house 
for  n^|ligence  of  repairs,  who  after  the  demise,  but 
before  the  breiwsh  alleged,  became  a  co'tenant  of 
the  plaintiflb  in  the  same  house.    Tatet  t.  Cole, 


2  Br.  &  B.  660.  S.  C,  nom.  Gatei  t.  CoU,  5 
Moacet  631 ;  23  B.  B.  C24. 

Chairman  of  Company.]— An  action  does  not 
lie  against  the  chairman  of  the  board  of  directors 
of  a  company,  not  incorporated  by  act  of  parlia- 
ment, upon  a  deed  under  the  seal  of  a  former 
clialrman,  though  sealed  by  him  for  and  on 
behalf  of  the  company.  Ball  v.  Bainbridge,  1 
Scott  (K.K.)  151  ;  1  Man.  &  G.  42  ;  8  D.  P.  C.  683; 
9L.  J.,  C.  P.  281. 

Covenant  with  Kortgagee  and  Mortgagor — 
Action  by  Mortgagee  alone.] — Declaration  on  a 
covenant  for  rent  by  the  representative  of  a 
mortgagee  for  a  term  of  5,000  years  upon  an  in- 
denture of  lea.se  for  4,000  years,  by  the  mort- 
gagee, S.,  to  which  the  mort^gor,  T.,  was  a  con- 
firming party,  against  tlie  assignee  of  the  lessee, 
L.  ;  the  mortgage  being  prior  to  the  making  of 
the  lease.  The  reddendum  was  in  the  following 
words : — "  Yielding  and  paying  yearly  and  every 
year  during  the  term,  unto  S.,  his  executors,  &c., 
during  the  continuance  of  the  mortgage,  and 
after  payment  thereof,  unto  Y.,  his  executors, 
ice,  tlie  yearly  rent  of  181.  18*,"  The  covenant 
was  by  L.,  "  to  and  with  S.,  his  executors,  ko., 
and  also  to  and  with  Y.,  his  executors,  &c."  that 
L.,  bis  executors,  administrators  and  assigns, 
would  pay  the  yearly  rent  "on  the  several  days 
and  times,  and  in  manner  as  the  same  was  re- 
served and  made  payable."  The  plaintiff  traced 
title  from  S.,  by  d!eeils,  to  all  of  wliich  Y.'s  name 
appeared  as  n  party  :  but  the  declaration  did  not 
aver  that  any  one  of  them  was  executed  by  Y. 
Averment,  that  the  plaintiff  became  possessed  of 
the  demised  premises  for  all  the  i-esidue  and  re- 
mainder of  the  term  of  5,000  years,  and  that, 
after  the  making  of  the  indenture  of  lease,  and 
during  the  term  granted,  and  after  the  defendant 
became  assignee,  and  while  he  continued 
a.ssignee,  two  years'  rent  became  in  arrear  :— 
Held,  that  the  covenant  was  several,  and  the 
action  was  properly  brought  by  the  representa- 
tive of  the  mortgagee  alone.  Harroldv.  WhitO' 
her,  11  Q.  B.  147  ;  15  L.  J.,  Q.  B.  345  j  10  Jur. 
1004.  Affirmed  in  error,  11  Q.B.  163;  17  L.  J, 
.  Q.  E.  348 ;  12  Jur.  395— Ex.  Ch. 

Cwporationi.] — ^A  declaration  by  A.,  B.  and  C, 
stated,  that,  by  deed,  they  demised  premises  to 
the  defendant  for  a  term ;  that  he  covenanted  to 
yield  up  the  premises  in  good  repair  at  the  end  of 
the  term,  and  that,  at  the  end  of  the  term,  he 
yielded  up  the  premises  out  of  repair.  The  defen- 
dant set  out  the  deed,  which  appeared  to  be 
made  between  A.,  the  master,  and  B.  and  C,  the 
governors  of  a  hospital  of  the  one  part,  and  the 
defendant  of  the  other  part.  It  stated  that  the 
master  and  govenior!>  demised  the  premises  to  the 
defendant,  ami  that  the  cm'cnnnt  was  made  with 
the  master  and  gnvernora,  and  their  successors  ; 
and  it  also  contaiued  covenants  by  the  master 
and  governors,  for  themselves  and  their  suc- 
cessors, and  concluded  thus :  "  In  witness 
whereof  the  master  and  governors  have  herennto 
affixed  their  common  seal."  A  seal,  purporting 
to  be  a  common  seal,  was  affixed  on  the  part  of 
the  lessors,  and  the  deed  purported  to  have  been 
signed,  sealed  and  delivered  by  the  defendant. 
The  defendant  then  pleaded  that  the  deed  was 
not  signed  by  the  plaintiffs,  or  their  agent,  law- 
fuUy  authorised  by  writing ;  and  that  there  was 
no  demise  of  the  premises  signed  by  them  or 
their  agent,  lawfully  authorised  by  writing:— 
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Held,  that  it  appcnred  by  the  record  that  the 
lease  was  made  by  a  corporation,  and  that  no 
action  could  be  maintained  apon  it  in  the  names 
o£  the  plaintiSa.  Cmch  v.  Goodman,  2  O.  &  D. 
109  ;  3  Q.  B.  580  ;  11  lu  J.,  Q.  B.  225  ;  6  Jnr.  779. 

b.  Joint  and  Several. 

Where  Interact  Joint,  all  moat  me;  whure 
Intereit  Sereral,  eaoli  may  me.] — Thungh  a 
covenant  ia  joint  in  its  terms,  yet  if  the  interests 

of  the  covenantees  are  several,  each  may  sue 
separately  for  a  breach.    Withers  v.  Sircliam, 

5  D.  &  R.  106;  8  B.  &  C.  254;  3  L.  J.  (o.s.)  K.  B. 
30  ;  27  R.  B.  350. 

The  criterion  by  which  the  propriety  of  the 
joinder  or  the  nonjoinder  of  parties  to  a  covenant 
in  an  action  for  breaches  is  to  be  ascertained,  is 
the  nature  of  the  Interest  of  the  covenantees.  If 
the  interest  ia  several,  the  action  may  beseveral ; 
if  joint,  it  must  be  joint ;  and  the  terms  or  lan- 
guage <^  the  covenant  do  not  control  that  prin- 
ciple. James  v.  Eiiiary,'&  Price,  52a  ;  2  Moore, 
195  ;  8  Taunt.  245  ;  ID  R.  B.  £03. 

Thoagh  an  agreement  is  made  jointly  with 
two  parties,  yet,  where  the  interests  are  several, 
and  the  dunnages  several,  each  of  the  covenantees 
may  sue  without  joining  the  other.  Palmer  v. 
Sparthott,  4  Scott  (n.E.)  743  ;  4  Han.  &  0. 137  ; 
11  L.  J.,  C.  P.  204. 

By  articles  of  agreement  for  the  sale  of  pre- 
mise, the  defendantcovenanted  with  theplaintiS, 
and  with  the  several  other  parties  beneficially 
Interested  in  the  premises : — Held,  that  their 
interest  was  several,  and  that  the  plaintiff  might 
sue  alone.   Poole  v.  Sill,  9  D.  F.  C.  800  ;  6  M. 

6  W.  835  ;  10  L.  J.,  Ex.  81. 

Where  a  party  covenanted  by  deed,  fen:  himself, 
his  heirs,  executors  and  administrativs,  with  each 
of  certain  parties  thereto  (proposed  shareholders, 
the  plaintiiT  being  one,  in  the  term  and  coalmines 
hereafter  mentioned),  his  executors,  administm- 
tors  and  assigns,  that  he  would  produce  and  show 
a  good  marketable  title  to  a  term  of  forty-two 
years,  and  the  seams  of  coal,  \ry  the  deed  demised 
and  granted ;  and  that  he  would  effectually 
assign,  assure  and  vest  the  same  according  to  the 
true  intent  and  meaning  of  the  deed  ;  and  that 
he  would,  with  all  practicable  speed,  proceed  with, 
and  within  four  years  complete,  the  harbour  and 
works  : — Held,  upon  an  action  brought  by  the 
plaintiff  alone  for  a  breach  of  these  covenants, 
that  they  were  in  their  nature  several,  and,  there- 
fore, that  the  action  was  rightly  brought.  Mill* 
V.  Ladbroke,!  Scott  (N.B.)  1005  ;  7  Man.  &  G. 
218  :  13  L.  J.,  C.  P.  122  ;  «  Jur.  247. 

Where  the  interest  of  the  covenantees  is  joint, 
although  the  covenant  is  in  terms  joint  and 
seveial,  the  action  follows  the  nature  of  the  con- 
tract, and  must  be  brought  in  the  names  of  all 
the  covenantees.  Pvfh  v.  Stringiield,  3  C.  B. 
(N.8.)  2  ;  27  L.  J.,  C.  P.  34.  See  S.  C,  4  C.  B. 
(N.S.)  364  ;  27  L.  J.,  C,  P.  225  ;  6  W.  R.  487. 

By  articles  of  agreement,  under  seal,  between 
L.  and  the  defendant,  of  the  one  part,  and  the 
plaintiff  and  H.,  of  the  other  part- ;  after  reciting, 
that  L.  and  the  defendant,as  solicitors  of  D.,  had 
applied  to  the  plaintiff  to  lend  D.  2,9007.  out  of 
moneys  of  H.,  in  the  plaintiff's  hands,  and  held 
by  him  in  trust  for  her,  upon  the  security  of  a 
policy  of  insurance  and  other  securities,  but  that 
the  plaintiff  had  declined  to  do  so  without  further 
security ;  and  that,  thereupon  L.  and  the  defen- 
dant proposed  toenter  into  the  covenant  therein- 
after contained ;  L.  and  the  defendant,  in  pur- 


suance of  the  agreement,  and  in  consideration  of 
the  premises,  and  of  the  plaintiff  having  so  ad- 
vanced 2,900f.  to  D.,  at  the  request  of  L.  and  tiie 
defendant,  did  covenant  with  and  to  the  plaintiff  ; 
and  also  as  a  separate  and  distinct  covenant  witb 
and  to  U.,  that  L.  and  the  defendant,  or  one  of 
them,  would  pay  to  the  plaintiff  the  interest  oib 
the  2,900/.,  or  such  part  thereof  as  should  remaia 
unpaid: — Held,  that  the  plaintiff  could  not  main- 
tain an  action  upon  this  covenant  without  joining 
H.  Hopkitum  V.  Lee,  6  Q.  B.  964  ;  14  L.  J.,  Q. 
B.  101  ;  9  Jur.  616. 

Joint  covenantees  who  may  sne,  must  sue 
jointly,  unless  they  have  expressly  disclaimed 
the  covenant,  which  it  lies  upon  the  party  suing 
to  show.  PHrie  v.  Bury,  5  D.  A:  R.  162  ;  3  B- 
&  G.  353  ;  3  L.  J.  Co.a.)  K.  B.  29  ;  27  B.  B.  383. 

Where  the  owner  of  one  undivided  moiety, 
and  the  mortgagor  and  mortgagee  of  the  other^ 
join  in  a  demise,  the  covenants  being  with  all 
three,  although  there  is  no  reversion  in  the 
mortgagor,  he  is  entitle<i  to  join  with  the  other 
two  in  an  action  against  the  assignees  in  bank- 
mptcy  of  the  lessee  for  the  rent.  May  nay  t* 
iMuardg,  13  C.  B.  179;  1  C.  L.  B.  141  ;  22 
L.  J.,  C.  P.  170;  17  Jur.  839;  1  W.  R.  331. 
Following  Wakejield  v.  liroum,  9  Q.  B.  209  ;  1& 
L.  J.,  Q.  B.  373  ;  10  Jur.  853. 

How  CoTflnant  Deolared  on.]— A  joint  and 
several  covenant  by  A.  and  other  persons,  that 
"  they,  or  some  or  one  of  them,"  will  pay  a  cer- 
tain sum,  may  be  declared  upon  as  a  covenant 
by  A.  to  pay.    Caldwell  v.  Becke,  2  Ex.  318. 

A  covenant,  whereby  "  A.,  B.  and  C,  and  any 
two  of  them  jointly,  and  each  of  them  separately," 
covenanted  with  D.  that  A.,  B.  and  C,  "  or  some 
or  one  of  them,"  shall  pay  D.  a  sum  of  money,  is. 
properly  declared  upon  in  an  action  of  covenant 
against  A.  alone  as  a  covenant  that  A.  wonld  p^ 
that  sum  to  D.  Addixoa  v.  ftihuon,  10  Q.  B. 
106  ;  16  L.  J.,  Q.  B.  165  ;  11  Jur.  654. 

Who  to  be  Sued.] — An  action  against  A.  and 
B.,  on  ft  covenant  supposed  to  be  implied  as  in- 
cidfflit  to  a  demise  by  lease :  on  productftm  of 
the  lease,  it  appearing  that,  in  point  of  law,  A. 
'.  only  demised,  and  that  B.,  who  had  an  equitable 
I  interest,  merely  confirmed,  the  action  is  not 
maintainable  Against  A.  and  B.  Smith  V.  Poek- 
lington,  1  C.  &  J.  445  ;  1  Tyr.  309. 

if  an  obligee  of  a  bond  covenants  not  to  sue 
one  of  two  joint  and  several  obligors,  and,  if  he 
does,  that  the  deed  of  covenant  may  be  pleaded 
in  bar,  he  may  still  sue  the  other  obligor.  Beam 
V.  ^'eu•haU,  8  Term  Itcp.  168. 

A  plaintiff  sued  &ve  out  of  a  lai^r  number  of 
persons,  joint  and  several  covenantora ;  before 
trial  two  of  the  five  became  bankrupt.  The 
plaintiff  was  allowed  to  try  the  action  against 
the  remaining  three,  and  the  judge  refuMd  to 
compel  them  to  bring  the  trustees  in  bankruptcy 
before  the  court  to  enforce  contribution.  lAoyi 
V.  Blmmach,  47  L.  J.,  Ch.  398. 

And.  Mee  ante,  IL  Constroction ;  2.  Joint  and 
Several  (col.  1028). 

0.  Personal  ItepreaentatiTes. 

When  Suing.] — Where  an  executrix  declared, 
that  the  defendant,  by  deed,  conveying  to  her 
testator  lands  in  fee  subject  to  redemption  on 
payment  of  a  sum  certain,  covenanted  with  the 
testator,  that  he  was,  at  the  time  of  the  execu- 
tion of  the  deed,  seised  in  fee,  and  had  a  rig^t  to 
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convey  ;  and  assigned  for  breach  that  the  defen- 
dant was  not  Beiscii  in  fee,  and  had  not  a  right 
to  convey  : — Held,  that  the  exe-^utrix  could  not 
maintain  an  action  for  soch  breaches  of  covenant, 
withoat  showing  some  special  damage  to  the 
testator  in  his  lifetime,  or  that  she  claimed  some 
interest  in  the  prenuBes.  £iMgdoii.  v.  JMtle,  1 
M.  &  S.  »55  ;  14  R.  R.  462. 

By  an  indenture  tripartite  between  A.  1,  B.  2, 
and  C.  3,  A.,  teuant  for  life,  demised  to  C,  and 
C.  covenantetl  with  B.  (a  receiver)  and  other  the 
receiver  or  receivers  for  the  time  being,  and  to 
and  with  such  other  person,  who  for  the  time 
being  should  be  entilled  to  the  ficeholti,  and  to 
and  with  every  of  them.  A.  dieil : — Held,  that 
his  executrix  could  not  maintain  an  action  for  a 
breach  in  her  testator's  lifetime,  but  that  the 
action  was  joint,  and  survived  to  B.  Snthcote 
T.  Ilaam,  3  Taunt.  87  ;  12  R.  B.  COO. 

An  executor,  though  not  named,  may  sue  upon 
a  covenant  made  with  the  testator  in  reference 
to  a  chattel.  Doe  d,  Rogert  v.  Rtiga't,  2  N,  &  M. 
550. 

An  executor  of  a  lessor,  tenant  from  year  to 
year,  mny  sue  for  a  breach  of  covenant  in  a  lease, 
for  twenty-one  years,  granted  by  the  lessor, 
though  the  breachwascommitted  after  the  lessor's 
death.  Maehty  v.  Maekreth,  2  Chit.  161  ;  i 
Dougl.  213. 

But  such  a  <leclaration  should  state  the 
termor's  interest  and  title  in  the  premises.   2  b. 

Wlien  Sued.] — If  tenant  in  tail  male  demises 
for  a  term  of  ninety-nine  years,  and  his  lessee 
assigns  over  to  another,  but,  before  such  assign- 
meut,  the  tenant  in  tail  male  dies  without  issue 
male,  no  action  upon  the  lease  can  be  maintained 
against  the  representatives  of  the  grantor  by 
such  assignee,  the  lease  being  void  at  the  time  of 
the  assignment,  and  no  interest  passing  under  it. 
AJtdrew  v.  Pearce,  1  Bos.  &  P.  C*-^)  ;  8 
R.  R.  776. 

A  covenant  by  two  joint  lessees,  if  it  is  joint 
and  several,  will  bind  the  executois  of  the  de- 
ceased lessee.  Eay$y.DonnitkorRe,2'RvaT.\\W. 

In  an  action  against  executors,  in  their  own 
right  on  a  covenant  for  good  title  and  quiet 
enjoyment  against  any  person  ot  persons  what- 
ever, contained  in  an  assignment  of  a  lease  of 
the  testator  (by  way  of  mortgage),  the  declara- 
tion must  show  a  breach  by  some  act  of  the 
covenantors.   Noble  v.  King,  1  H.  B1.  34. 

In  an  action  upon  an  in<lenturcof  lease  ngainst 
the  surviving  executrix  of  the  lessee,  the  declara- 
tion stated,  that,  upon  the  death  of  the  lessee,  all 
his  estate  and  interest  in  the  premises  came  to 
and  vested  in  the  defentiant  and  P.,  who  were 
execntrices  of  the  last  will  and  testament  ot  the 
lessee,  by  reason  whereof  the  defendant  and  P., 
as  exccutriccs,  became  and  were  possessed : — 
Held,  a  sufficient  averment  that  the  term  vested 
in  the  defendant  and  P,  as  execntrices.  Aekland 
V.  Pring,  3  Scott  (N.R.),  297  ;  S  Man.  &  G.  937  ; 
10  L.  J.,.C.  P.  231. 

Held,  also,  that  It  was  unnecessary  to  aver 
that  the  term  had  vested  in  the  defendant  and 
P.  as  executrices,  as  the  vesting  of  a  term  in  the 
lessee's  personal  representatives,  together  with 
the  liability  of  such  personal  representatives  to 
be  sued  upon  the  covenants  of  the  lease,  is  in 
effect  a  conclusion  of  law.  lb. 

E.  covenanted  that  be,  in  his  lifetime,  or  his 
heirs,  execntora,  or  administiators  would,  within 
three  months  after  his  death,  pay  3,0002.  He 
died,  having  devised  real  estate  to  trustees  for  E. 


for  life,  and  remainders  over,  and  other  real 
estate  to  the  same  trustees,  for  payment  of  debts. 
The  trustees,  imder  an  onter  of  the  court  o£ 
chancery,  conveyed  the  estate  to  new  trustees, 
who  became  the  legal  personal  representatives 
of  the  testator,  and  the  tenant  for  life  mortgaged 
his  estate  : — Held,  that,  after  the  death  of  the 
covenantor,  an  action  of  debt  would  lie  upon 
that  covenant.  Cimjie  v.  Creanvell,  36  L.  J.,  Ch. 
114  ;  L.  R.2  Ch.  112;  15  L.  T.  42;  15  W.  R.  242. 

Held,  also,  that  the  action  would  lie  against 
the  trustees  under  the  will  and  the  heir,  by  ft 
Will,  &  M.  c.  14,  s.  3,  and  execution  woulj  be 
thus  obtained  against  the  land ;  and  that  the 
alienation  by  the  trustees  was  not  such  an 
alienation  as  would,  under  s.  7,  prevent  the 
action  ;  nor  was  the  alienation  by  the  equitable 
tenant  for  life  such  an  alienation.  lb. 

Held,  also,  that  the  same  conclusions  would 
probably  be  arrived  at,  even  if  the  legal  eatate 
in  fee  had  been  outatiinding  at  the  time  of  the 
testator's  will  and  death,  inasmuch  as  3  Will.  k. 
U.  c.  14,  makes  the  devisees  of  an  equitable 
estate  liable  for  debts.  lb. 

Held,  also,  that  p.iyment  within  twenty  yeara 
of  interest  on  the  3,0U  J/,  by  the  trustees,  was  not 
suRicient.  within  3  &  4  Will.  4,  c.  42,  s,  B,  to 
prevent  that  statute  from  being  pleaded  in  bar 
by  the  equitable  tenant  for  life.  lb. 

d.  Heirs  and.  Derlsees. 

Action  by  Heii.] — On  a  covenant  for  further 
assurance,  where  the  breach  happened  in  the 
time  of  the  covenantee,  but  the  damage  accrued 
to  the  heir,  the  heir  has  a  preferable  title  to  the 
executor  to  bring  the  action  of  covenant.  King 
V.  Jonet,  1  Marsh.  107  ;  5  Taunt.  418  ;  16  it.  B. 
533.  And  see  Aingdon  v.  A'oUls,  I  M.  ft  S.  855  ; 
14  R.  K.  462. 

An  action  lies  by  the  heir,  upon  a  covenant 
made  to  the  ancestor  and  his  heirs,  to  whom 
lands  are  conveyed  in  fee  by  husband  and  wife, 
that  be  and  his  wife  will  make  further  assonmc^- 
upon  request  of  the  ancestor  and  his  heirs ;  and 
the  heir  may  well  assign  for  breach,  that  his 
ancestor  requested  the  husband,  that  he  and  his- 
wife  should  levy  a  tine  to  pass  the  estate  of  the 
wife  legally  to  him  and  his  heii-s,  which  they 
refuseil  to  do  before  their  decease,  per  quod  after 
the  death  ot  the  ancestor,  the  devisee  of  the 
wife  ejected  the  heir.  Jones  v.  Xing,  4  H  &  S, 
188  i  15  R.  R.  533. 

Against  Heir.] — To  nn  action  against  the  heir 
on  a  covenant  by  his  ancestor,  for  himself,  hift 
heirs,  executors,  administrators  and  assigns,  a 
plea  that  he  has  not  any  lands  by  hereditary 
<lescent  in  fec4impie  from  his  ancestor,  is  bad 
for  omitting  to  negative  that  he  had  estates  par 
autre  vie  by  descent  from  the  covenantor. 
gerald  v.  Fitzgerald,  1  Ir.  C.  L.  K.  347. 

Against  Dsviises.]— The  devisee  of  the  equity 
of  redemption  (the  l^al  fee  being  in  a  mort- 
gagee) is  not  liable  as  assignee  ot  all  the  estate^ 
right,  title  and  interest  of  the  original  cove- 
nantor. Carltde  Corporation  V.  Biamtre,  8. 
East,  487;  9  R.  R.  491. 

An  action  of  covenant  does  not  lie  upon  the 
3  WilL  &  M.  c.  14,  against  the  devisee  of  limd,  to 
recover  damages  for  a  breach  of  covenant  made 
by  the  devisor ;  bnt  the  remedy  thereby  given  is- 
confined  to  cases  where  an  action  of  debt  lies. 
Wilton  v.  £9itbley,  7  East,  127 ;  8  Smith,  128. 
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By  Deriaeet.] — An  action  lies  by  a  devisee  of 
lands  in  fee,  upon  &  covcnaut  made  by  the 
defendant  to  the  testator,  to  whom  the  defendant 
conveyed  the  lands  in  fee,  that  he  was  lawfully 
eeiaed,  and  had  a  good  right  to  convey  ;  for  such 
coTenant  runs  with  the  land,  and  though  broken 
in  the  lifetime  of  testator,  it  is  a  continuing 
breach  in  the  time  of  the  devisee,  and  it  is 
sufficient  to  allege  for  damage,  that  thereby  the 
liuids  are  of  lees  value  to  the  devisee,  and  that 
he  is  prevented  from  seUiug  them  bo  advan- 
tageously. Kingdon  t.  A'ottle,  4  M.  &  S.  53 ;  16 
U.  B.  379. 

Where  there  was  a  devise  to  tnutees  and  their 
heirs  during  the  life  of  A.,  in  trust  for  A.,  and 
after  his  decease  to  6.  in  fee  :  and  the  trustees 
recovered,  in  A.'s  lifetime,  damages  for  breach  of 
covenant  in  a  lease  granted  by  the  testatrix,  and 
still  subsisting.  Upon  A.'s  death :— Held,  that 
the  damages  belonged  to  her  estate.  NehU  v. 
Out,  2  Sim.  343  ;  29  R.  B.  115. 

Where  s  lessor  had  not  executed  the  lease,  his 
devisee  could  not  sue  on  the  covenants  as 
asaignee  U  the  reversion.  Cardtoell  v.  Lucat,  2 
M.  ft  W.  Ill ;  6  L.  J.,  Ex.  63  ;  ante,  coL  1069. 


e.  Asaivueea. 

Actions  by.] — Devise  to  the  use  of  I.  for  life, 
withont  im[>eacbment  of  waste,  remainder  to  the 
use  of  the  plaintiff  for  life  : — Held,  that  the 
plaintiff,  after  the  death  of  I.,  was  an  assignee 
within  the  32  Hen.  8,  c.  S4,  and  mi^t  maintain 
an  action  of  covenant  against  the  lessee  for  rent 
in  arrear  after  death  of  I.,  and  dnriDg  the 
continuance  of  the  term.  Itherwood  v.  Olatitpw, 
3  M.  &  8.  382  ;  16  R.  R.  805. 

An  action  of  covenant  will  lie  by  the  a.ssignees 
of  the  reversion  of  part  of  the  demised  premises 
Against  the  lessee  tor  not  repairing.  Twynam 
V.  PirJiard,  2  B.  &  Aid.  105  ;  20  B.  R.  368. 

The  fact  of  the  plaintifE  being  assignee  only  of 
a  part  of  the  interest  created  by  the  lease  will 
not  preclude  him  from  suing  the  lessor  for  and 
recovering  damages  in  respect  of  the  breach  of 
the  covenant.  S'tmpgon  v.  Clayton,  4  Bing.  (N.c.) 
758 ;  6  Scott,  469  ;  I  Am.  299 :  8  L.  J.,  C.  P.  59. 

L.  being  seised  in  fee,  demised  to  B.  for  twenty- 
one  years,  from  June.  1814  :  B.  demised  to  M. 
for  twenty-one  years,  from  June.  1814,  wanting 
twenty-one  days  ;  and  then  by  deed-poll  granted 
to  L.  the  indcntare  of  lease  to  M.,  tnc  premises 
thereby  granted,  and  the  rent  reserved,  to  hold  to 
L.,  his  executors,  kc,  for  the  term  mentioned  in 
the  demise  to  M. ;  L.,  by  lease  and  release,  con- 
veyed the  premises,  the  reversion  and  reversions, 
rents,  issues  and  profits,  and  all  his  interest,  in 
fee  to  the  plaintiff,  by  way  of  mortgage ;  M. 
assigned  his  term  to  the  dcfend^t  ^  way  of 
mortgage,  but  the  defendant  never  entered : — 
Held,  that  plaintiff  might  sue  the  defendant  on 
the  covenants  in  M.'s  lease.  HurUm  v.  Barclay, 
7  Bing.  745  ;  5  M.  i  P.  785 ;  9  L.  J. (O.S.), C.  P. 231. 

By  a  deed  to  lead  the  uses  of  a  recovery,  lands 
were  limited  to  the  use  of  such  a  person  aa  A. 
should  hv  deed  or  will  appoint,  and  in  default  of 
and  untd  appointment,  to  the  use  of  B.  in  tmst 
for  A.,  his  heirs  and  assigns,  reserving  to  A.  a 
leasing  power.  A.  (reciting  the  power)  demised 
for  a  term  to  C,  "yielding  and  paying  unto  A., 
his  heirs  and  assigns  during  the  term,"  a  certain 
ic&t,  with  covenants  to  pay  rent,  to  repair,  &c., 
and  a  proviso  for  re-entry  by  aI,  his  heirs  and 
assigns,  in  ease  of  braich : — Held,  that  the 


covenants  raured  in  favour  of  the  assignees  of 
the  reversion.  Greenway  v.  Hart,  14  C,  B.  349 ; 
2  C.  L.  R.  370. 

A.  having  only  an  equitable  interest,  made  a 
lease  of  copyhold  premises  in  1762,  subject  to 
certain  covenants,  to  be  performed  the  Icsfce 
and  his  assigns.  In  1775  he  obtained  the  legal 
estate  : — Held,  that  the  assignee  of  the  reversion 
could  not  maintain  an  action  against  the  assignee 
of  the  lessee,  for  breach  of  the  covenants  in  the 
lease.  After  the  lessor  had  obtained  the  legal 
estate,  be  granted  another  lease,  in  which  the 
former  lease  of  1762  was  recited ;  but  it  was 
agreed  that  it  should  contintie  in  force,  and  the 
same  rent  remain  reser^'cd : — Held,  that  the 
aastgnee  of  the  reversion  could  not  sue  for  breach 
of  the  covenants  contained  in  the  lease  of  1762. 
Whitton  V.  Peacock,  1  Hodges,  376. 

By  a  will,  power  was  given  to  a  tenant  for  life 
to  lease  for  twenty-one  years,  and  to  executors  to 
mortgage  in  fee  or  for  years.  In  1812,  after  the 
testator's  death,  the  tenant  for  life  made  a  grant 
for  ninety-nine  years,  if  he  should  so  long  live  ; 
in  1814  he  demised  under  his  power  for  twenty- 
one  years.  In  1828,  the  executors  mortgaged  for 
1,000  years  under  their  power: — Held,  that  the 
leasing  power  under  the  will  was  not  snspended 
the  lease  of  1812,  so  far  as  r^arded  the 
grantee  of  the  term  under  the  power  to  demise 
by  way  of  mortgage  given  to  the  executors,  and 
consequently  that  such  grantee  had  the  imme- 
diate reversion  in  him,  and  might  sue  on  the 
covenant  in  the  lease  of  1814.  Bringloe  v. 
Ooodton,  6  Scott,  502  ;  4  Bing.(3r;0.)  726  ;  1  Am. 
322;  8L.J.,  C.  P.  116. 

The  benefit  of  a  covenant  to  repair  in  a  joint 
demise  by  tenants  in  common  runs  with  the  en- 
tire reversion  only,  and  therefore  the  representa- 
tives of  all  the  tenants  in  common  must  join  in 
suing  for  a  breach,  Thompton  v.  Haketeell,  19 
C.  B.  (N.8.)  713  ;  35  L.  J.,  C.  P.  18;  IS  L.  T. 
989  ;  11  Jur.  (SJ3.)  732 ;  14  W.  B.  11. 

Where  a  reversion  in  one  person  is  devised  to 
several  as  tenants  in  common,  each  hasascparate 
right  of  action  for  breach  of  a  covenant  running 
with  the  land.  Robei-tt  v.  Holland,  62  L.  J., 
Q.  B.  621 ;  [1893]  1  Q.  B.  605  ;  5  R.  379 ;  41 
W.  R.  494. 

Where  there  are  mutual  covenants  by  owners 
of  land,  their  heirs  and  assigns,  with  the  owners 
of  adjoining  land,  their  heirs  and  assigns,  to 
comply  with  certain  stipulations,  the  subsequent 
lessee  of  one  of  the  owners  is  entitled  to  the 
benefit  of  the  covenants  as  an  assign,  and  can 
sue  to  restrain  a  breach.  Titite  v.  Gotling,  48 
L.  J.,  Ch.  397  ;  11  Ch.  D.  273 ;  40  L.  T.  251  j 
27  W.  B.  394. 

See  Cardweil  v.  Luoat,  ante,  col.  1075. 

 What  sufficient  Allegation  of  Title.]— 

Where  the  assignee  of  the  reversion,  who  sued 
the  defendant,  alleged  that  the  lessor  was  seised 
(without  stating  of  what  estate),  and  being  so 
seised,  devised  to  the  plaintil!  in  fee,  it  is  a  suffi- 
cient allegation  of  title  aftor  verdict.  Ifarrtt  v. 
Beatan,  4  Bing.  646  ;  1  M.  &  F.  633  i  6  L.  J. 
(O.B.)C.P.  149. 

Actions  against] — Under  an  absolute  assign- 
ment of  a  term,  the  assignee  may  be  sued  on  the 
covenants,  before  he  has  taken  actual  possession. 
Walker  v.  Keevet,  2  Dougl.  461,  n. 

An  action  of  covenant  for  non-payment  of  rent 
lies  against  an  assignee  of  a  lease,  to  whom  an 
I  assignment  is  made  by  way  of  mortgage  security 
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althoQgh  he  has  never  entered,  or  taken  actoal 
possession.  Williams  v.  Bosanquet,  3  Moore, 
dOU :  1  Br.  &  B.  238  ;  21  B.  R.  585. 

The  assignee  of  a  term  declared  against  as  Boch 
is  not  liable  for  rent  accruing  after  he  has  assigned 
over,  though  it  is  stated  that  the  lessor  was  a  party 
«xecatingtheaasignment,and  agreed  thereby  that 
the  term,  which  was  determinable  at  his  option, 
should  be  absolute.  Chancellor  v.  Poole,  2  DoQgl. 
764. 

A  tmstee  to  whom  two  leases  were  assigned  in 
tmst  for  securing  an  annuity,  saying  to  the  occu- 
pier of  one  of  tlie  demised  houses,  "You  must  pay 
the  rent  to  me ;  I  am  become  landlord  for  my 
client,  who  has  the  annuity,  and  you  must  pay 
the  ground-rents  for  me  ;  "  is  liable  to  the  lessor, 
as  assignee  of  botli  leases,  for  non-payment  of 
lent  and  not  repairing.  Grettm  t.  Itiggtes,  i 
Tannt.  766 ;  14  It.  K.  662. 

A  plea  in  abatement,  by  a  defendant  sued  in 
covenant  as  the  assignee  of  a  lease,  that  the  right 
and  interest  in  the  premises  vested  in  him  jointly 
with  another  pei-son  therein  named,  is  bad,  for 
not  showing  how  the  premises  came  into  the 
joint  possession  of  himself  and  that  person. 
JInth  V.  Livituiiton,  ID.  &  L.  834  ;  11  M.  tc  W. 
896  ;  12  L.  J.,  iEx.  432  ;  7  Jur.  934. 

The  lessees  of  a  theatre,  by  a  dee<l  agreed  to 
pay  certain  money  lent  to  them  by  the  plaintiff, 
on  a  certain  day,  and  that  until  payment  the 
plaintiff,  and  such  persons  as  he  might  appoint, 
alu>uld  have  the  free  use  of  two  boxes  in  the 
theatre,  one  in  the  dress  circle,  and  one  in  the 
circle  above,  no  specific  boxes  being  mentioned. 
The  lessees  afterwards  assigned  their  interest  in 
the  theatre  to  the  defentlant : — Held,  that  this 
was  a  mere  personal  contract,  and  that  no  action 
could  be  maintainetl  against  the  assignee  for 
Tefnsii^  to  permit  the  plaintiff  to  use  the  boxes 
in  the  theatre.  Flight  v.  Glottop,  2  Scott,  220  ; 
3  Bing.  (N.C.)  125;  1  Hodges,  263 ;  4  L.  J.,  C.  P. 
268. 

Action  against  the  issignec  of  the  lessee  for 
the  non-payment  of  rent ;  plea,  that  before  the 
rent  became  due,  he  assigned  all  his  estate  and 
interest  in  ^e  premises  to  A.  and  B.;  replication, 
tiiat  in  and  by  the  indenture,  the  lessee,  for  him- 
self, his  executors,  administrators,  and  assigns, 
covenanted  that  he,  his  executors  or  atlminis- 
trators,  should  not  assign  the  premises  without 
the  consent  of  the  lessor,  and  that  no  consent 
was  given  : — Held,  tiret,  that  the  replication  was 
bad,  inasmuch  as  the  covenant  of  the  lessee  not 
to  assign  did  not  estop  the  assignee  from  the 
setting  up  the  assignment ;  and,  secondly,  that 
the  action  being  fuuuded  on  privity  of  estate,  the 
liability  of  the  assignee  ceiwed  as  soon  as  the 
privity  of  estate  was  destroyed.  Pavl  v.  A'lirtte, 
8  B.  C.  486  ;  2  M.  &  By.  525  ;  7  L.  J.  (0.s.) 
K.ai3. 

Where  it  appears  on  the  face  of  a  lease,  as  set 

«ut  in  a  declaration,  in  an  action  on  the  covenant 
for  rent,  that  the  lessor  has  only  an  equitable  in- 
terest, the  covenant  for  the  payment  of  tlie  rent 
may  be  properly  treated  as  a  covenant  in  gross, 
Pargcter  v.  JIarrU,  7  Q.  B.  708  ;  15  L.  J.,  Q.  B. 
113;  lU  Jur.  260. 

A.,  by  f^n  indenture,  executed  by  himself  and 
B.,  assigned  to  B.  premises,  subject  to  the  pay- 
ment of  the  rent,  and  to  the  i>crformance  of  the 
covenants  and  agreements  reserved  and  con< 
tained  in  the  original  lease.  B.  entereil  under 
this  assignment,  and  afterwards  assigned  over  to 
a  ttiird  person : — ^Held,  that  B.  was  not  liable  to 
A.  for  reat  which  the  latter  had  been  called 


upon  to  pay,  in  consequence  of  the  default  of 
B.'s  assignee :  ttie  worcU  "  subject  to  the  pay* 
meut  of  the  rent.  Sec."  being  words  of  qualifica- 
tion and  not  of  contract,  Wdteridffe  v.  ijteward, 
3  M.  ft  Scott,  561 ;  1  C.  &  M.  644;  3  Tyr.  637  ;  2 
L.  J.,  Ex.  303  ;  3  L.  J.,  360. 

An  action  lies  against  the  assignee  of  a  lessee 
of  an  estate  for  part  of  the  rent,  as  in  such  case 
the  action  is  brought  on  a  real  contract  in  respect 
of  the  land,  and  not  on  a  persoital  contract ;  and 
in  ease  ot  eviction  the  rent  may  be  apportioned. 
Aliter  in  an  action  against  the  lessee  himself, 
who  is  liable  on  his  personal  contract.  Scerenaim. 
V.  Lambard,  2  East,  575  ;  6  R.  B.  511, 

A  covenant  for  renewal  is  in  itself  a  mere 
personal  contract,  and  at  law  the  only  remedy 
which  lies  for  the  breach  of  it  is  a  persquol 
acti(m ;  but  a  substantive,  independent  cove- 
nant binds  the  covenantor  and  his  representa- 
tive, in  respect  of  the  assets  transmitted. 
Cha-ndot  (^Ditekeat)  v.  Broumiow,  8  Kidgw. 
P.  0.  405. 

By  32  H.  8,  c.  34  ;  10  Car.  1,  c.  4,  s.  2,  it  is 
now  clearly  settled,  that  to  charge  any  person 
in  covenant  as  an  asBisnee,  Ist,  the  covenant 
must  relate  to  the  land  demised,  and  2nd,  there 
■  must  be  a  privity  of  estate  between  the  assignee 
and  the  covenantee,  and  if  be  is  to  be  chained  a^ 
assignee  of  tlie  lessee,  he  must  have  in  him  thf 
whole  term  and  interest  of  the  lessee.  So,  if  the 
subject-matter  of  a  covenant  running  with  the 
land  has  existence  at  the  time  <&  the  ^mise,  the 
assignee  is  bound,  though  he  be  not  named  ;  but 
a  covenant  in  a  lease  can  only  affect  assignee 
claiming  subsequent  to  the  lease.  lb. 

If  a  lessee  comes  into  equity  to  compel  a 
specific  execution  of  a  covenant  in  a  lease,  as 
running  with  the  estate  of  the  reversioner,  he 
must  show  that  the  defendant  is  personally  liable 
at  law,  in  respect  of  the  covenant  and  of  his 
estate.  Ih. 

The  owners  of  a  freehold  property,  on  a  sale 
of  a  plot  of  land  to  the  plaintiff,  covenanted  with 
him  not  to  allow  any  house  built  on  the  adjoin- 
ing land  to  be  usctl  for  the  sale  of  liquor.  They 
afterwards  sold  another  plot  to  a  person  who 
granted  a  lease  to  the  defendant,  such  lease  pur- 
porting to  allow  the  defendant  to  carry  on  the 
trade  of  a  vendor  of  wines  and  spirits  and  bottled 
ale.  The  defendant  at  the  date  of  his  lease  knew 
of  the  existence  of  the  former  covenant.  The 
defendant  having  commenced  to  carry  on  the 
sale  of  wines,  &c. : — Held,  that  an  assign  with 
notice  was  in  the  same  position  as  a  party  to  the 
covenant,  and  that,  therefore,  th<}  court  would 
not  require  substantial  damages  to  be  shown 
before  granting  an  injunction  to  restrain  a 
breach.  Riehardt  v.  Revett,  47  L.  J.,  Ch.  472  ; 
7  Ch.  D.  224 ;  37  h.  T.  632  ;  26  W.  R.  PJ6. 

An  assignee  of  land  with  notice  of  a  covenant 
is  subject  to  the  same  measure  of  relief  as  if  he 
had  been  party  to  the  covenant,  and  the  cove- 
nantee suing  on  breach  of  the  covenant  is  no 
more  bound  to  prove  substantial  damage  in  one 
case  than  in  the  other.  lb. 

See  al»o  ante,  III. — Running  with  the  Land, 
(col,  1045). 

3.  Pleadings. 
a.  Venne. 

Where  there  are  several  facts  material  to  the 
plaintiff's  action  arising  in  <iiffcrent  counties 
an  action  of  covenant  may  be  brought  in  either 
London  Curporatioa  v.  Cble,  7  Term  Rep.  683. 
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In  an  action  on  a  covenant  the  assignee 
o(  the  lessee  of  a  term,  the  action  is  local,  and 
the  Tenue  must  be  laid  in  the  county  where  the 
lands  are  situated.  Berwick  Corporation  v. 
Shankt,  U  Moore.  ;  3  Blng.  459;  4  L.  J. 
(O^O  C.  p.  162. 

1).  Claim. 

'Wlwt  iiiffld«nt] — A  defendant  covenanted 
that  he  would  pay  over  the  first  fruits  and  pro- 
ceeds, which  should  be  first  realized  and  be  at 
his  diBposition  under  a  sequestration,  forthwith 
upon  the  receipt  thereof,  to  the  plaintifF.  In 
an  action  upon  the  covenant,  the  declaration 
stated,  that,  although  divers  first  fruits  and 

Sroceeds  were  realized,  and  at  the  defendant's 
ispoeition,  yet  he  had  not  paid  them  over  : — 
Held,  sniGcient,  and  that  it  was  not  necessary  to 
aver  areceipt  of  them  by  the  defendant.  Smith 
V.  yeshiU,  2  C.  B.  286  ;  15  L.  J.,  C.  P.  9. 

A.  and  B.,  lessees  of  a  coal  mine,  A.  being  also 
lessee  in  tmst  for  and  B.  of  land  adjoin- 

ing, necessaiy  for  the  working  of  the  mine,  cove- 
nanted witli  C.  that  they  would  do  nothing 
whereby  an  annuity,  chained  (with  power  of 
entry  upon  the  mine,  and  sale,  in  case  the  annuity 
should  be  in  arrear)upon  the  profits  which,  after 
payment  of  the  rent  charged  thereon,  might  be 
made  under  the  leases  of  the  mine  and  land,  by  the 
sale  of  the  coal  or  otherwise,  may  be  impeached. 
In  an  action  on  the  covenant,  C.  assigned  as 
breaches — first,  that  A.  aorrendered  the  land, 
and  took  a  new  lease  to  himself  ami  B.  jointly, 
in  trust  for  other  persons,  whcix-by  the  annuity 
became  and  was  impeached,  aud  the  plaintiff 
kst  his  remedies  to  enforce  it ;  secondly,  that  A. 
and  B.  accepted  a  new  lease  of  the  land,  at  an 
increased  rent,  and,  in  other  respects,  upou  less 
advantageous  terms,  for  the  fraudulent  purpose  of 
obtaining  from  the  lessor  a  demise  of  mines 
under  the  land  upon  terms  advantageous  to  A. 
and  B.  whereby  the  annuity  became  and  was 
impeached  ;  aud  thirdly,  that  A.  and  B.  as- 
signed such  neighbouring  mine  and  the  land 
to  C,  whereby  the  annuity  became  and  was 
impeached  : — Held,  that  the  declaration  was 
insufficient,  for  not  showing  in  what  manner 
the  acts  complainefl  of  operated  to  impeach  the 
annuity.  Pitt  v.  Wmiama,^  N.  &  M.  412;  2  A.  4: 
K  419;  4L.  J.,  K.B.  131.  See&r.,5A.  &£.  hS5. 

In  ail  action  on  a  covenant,  to  do  nn  act 
whereby  an  annuity  charged  upon  the  profits  of 
a  coal  mine  shall  be  impeached,  it  is  no  ground 
of  demurrer  that  the  declaration  does  not  allege 
that  any  piotitf>  have  been  made.  lb. 

The  reversion  of  lauds  demised  to  the  defen- 
dant for  ycurs  is  conveyed  to  A.  and  B.,  and 
the  heirs  of  B.,  in  tmst  for  A.  and  his  heirs ; 
A.  declares  singly  on  a  covenant  contained  in 
the  lease,  and  after  setting  out  the  above  title, 
withdut  averring  the  death  of  B.,  states  himsflf 
to  be  "thereby  seised  of  the  reversion  in  his 
demesne  as  of  fee."  This  is  bad  on  general 
demurrer.   Seott  v.  Oodmin,  1  Bos.  ft  P.  67. 

In  au  action  on  a  lease,  it  is  sufficient  if 
the  declaration  sets  out  the  legal  operation  and 
effect  of  the  demise.  Wiltim,  v.  JtmmhaU,  1 
Y.  &  J.  2. 

A  declaration  alleging,  that  by  indenture,  pur- 

Sorting  to  be  made  between  the  plaintiff  and 
efendaat,  it  was  witnessed  that  the  defendant 
covenanted,  is  safHcicutly  certain.  Baynm  v. 
jBatley,  8  Bing.  256 ;  1  M.  &  Scott,  339  ;  I  L.  J., 
C.  P.  75. 


What  a  Tarianee.] — By  deed  it  wascovenanted 
that  the  defendant  should  obtain  a  licence  front 
the  lord  of  the  manor,  and  should  grant  a  lease 
to  the  plaintiff,  and  that  such  lease  should  con- 
tain a  covenant  that  the  defendant  would^ 
during  the  term,  repair  the  premises  demised,  and 
that,  till  such  licence  was  obtained  and  such 
lease  granted,  the  plaintiff  should  hold  the 
premises  as  tenant  from  year  to  year,  subject  to 
the  terms  and  conditions  specified.  In  an  actios 
upon  the  deed,  the  plaintiff,  in  his  declaration^ 
set  out  the  covenant  that  the  defendant  should 
obtain  the  licence  and  grant  the  lease,  and  the 
proposed  covenant  to  repair  ;  and  alleged  that 
the  parties  further  covenanted,  that,  till  the 
licence  should  be  obtiUned  and  the  lease  granted^ 
the  plaintiff  should  be  considered  as  tenant  from 
year  to  year,  and  that  whilst  the  plaintiff  should 
be  poss^sed  of  the  premises  as  tenant  from  year 
to  year,  under  the  provisions  of  the  deed,  the 
defendant  should  repair  the  premises : — ^Held, 
no  variance.  JPtice  v.  Bireh,  4  Man.  &  <}.  1 ;  1 
D.  (M.B)  720  :  11  L.  J.,  C.  P.  193. 

A  declaration  alleged  that  the  defendant  cove- 
nanted that  he  and  all  persons  claiming  under 
him  would,  upou  request,  and  at  the  expense  of 
the  defendant,  execute  all  such  further  assurances 
as  might  be  required.  It  appeared  by  the  deed 
when  produced,  that  the  covenant  was,  that  the 
defendant  "would,  upon  the  request  and  at 
the  expense  of  the  defendant,  execute,"  jtc  : — 
Held,  a  variance.  Wkyte  v.  Buritby,  16  L.  J., 
Q.  B.  156. 

A  declaration  in  an  action  on  a  covenant  for 
the  assignment  of  a  share  in  stock,  professed  to  set 
out  the  coveiutnt,  and  described  it  as  a  covenant 
to  assign  a  certain  sum  of  2,000^.  The  defendant 
set  out  the  deed,  and  demurred  as  for  a  variance^ 
that  the  covenant  was  to  assign  stock,  not  money  : 
— Held,  to  be  no  variance.  JtosM  v.  Parjter^  2  0. 
&  R.  662  ;  1  B.  &  C.  8i>«. 

In  an  action  against  a  surety  in  an  annuity 
bond,  who  had  become  bound  to  pay  in  twenty- 
eightf  days  from  the  time  specified  for  payment 
by  the  grantor,  in  case  of  failure  by  the  latter, 
the  declaration  by  mistnke  stated  that  the  pay- 
ment had  become  due  from  the  surety  on  the 
day  on  which  it  had  become  due  only  from  the 
principal : — Held,  that  as  tde  bond  and  covenant 
were  upon  the  whole  set  forth  with  sufficient 
certainty  to  prevent  any  reasonable  mistake  as 
to  the  gronnd  of  action,  the  inconsistent  allega- 
tion might  be  rejected  as  surplusage.  Ifearn  v, 
(hie,  1  l^w,  459,  463. 

One  may  <lecl!irc  in  an  action  that  the  deed 
was  indcnte<l,  made,  and  conciude<l  on  a  day 
subscqueut  to  the  day  on  which  the  deed  itself 
is  stated  on  the  face  of  it  to  have  been  indented^ 
made  and  concluded.  Hall  v.  Cazenote,  4  East^ 
477  ;  1  Smith,  272  ;  7  It.  R.  611.  And  seo 
Mayi-Igton  v,  Palntertton  (^VitcontU\  11.  ft  U.  6  ; 
2  Car.  k.  P.  474. 

A  <leclaration  stated  that  the  defendant  coven- 
anted to  pay  a  certain  sum  of  money  at  a  certain 
time.  (j[K>n  oyer,  the  covenant  appeared  to  be 
to  pay  the  mouey  at  that  time,  and  also  at'  a 
particular  place.  The  dffcndaut  demurrocl,  and 
as-sigiieil  the  variance  as  a  cause  of  demurrer  ; — 
Held,  that  there  was  no  material  variance. 
Paine  v.  Eniery,  4  1).  P.  0.  lUl  ;  1  Gale,  266 ; 
6  Tyr.  1097  ;  2  C.  M.  ft  H.  :H04  ;  4  L.  J.,  Ex.  250. 

Where  a  declaration  in  an  action  by  the 
reversioner  against  A.,  the  assignee  of  a  lease 
for  years  (granting  licemse  to  B.  to  continue  a 
channel  open  thnnigh  the  bank  of  a  navigable 
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river,  upon  certain  conditions'),  imported  that 
the  grantors  hatl  the  entire  right  and  absolnte 
possession  of  ttie  channel,  and  full  power  to  grant 
the  use  o£  it  to  B.,  and  it  ap|>eare<l  from  the  in- 
denture that  they  were  described  merely  as  the 
persons  who  had  the  greateat  pi-oiTOrtion  or  share 
in  the  profits  of  the  navigation,  and  that  they, 
by  virtue  of  all  or  any  powers  and  authorities 
vesting  in  or  enabling  thero,  grantetl  the  licence 
to  6.,  hia  executors,  administrators  and  assigns  : 
— Udd,  that  this  was 'a  variance,  as  the  grantors 
bad  not  the  privilege  which  the  deed,  as  set  out 
in  the  declaration,  purported  to  grant.  Portviore 
CEart)  V.  Sunn,  3  D.  Ji  R.  145;  IB.ttC.  694;  1 
L.  J.  (o.s.)  K.  B.  196. 

Declaration  against  a  defendant  as  assignee  of 
"  all  the  estate,"  &c.,  in  certain  premises ;  evi- 
dence, that  he  is  assignee  of  part,  ig  a  variance. 
Hare  v,  Cator,  Cowp.  760. 

Where  a  declaration  stated  the  consideration 
to  be  that  the  plaintiff  would  assign  to  the 
defendant  a  bill  of  exchange,  and  that  he  did 
assign  it  to  the  defendiint,  and  a  promise  by  the 
latter  accordingly,  and  it  was  proved  that  the 
parties  ha<l  agreed  that  the  plaintiff  should  give 
up  the  bill  to  the  defendant,  the  latter,  how- 
ever, paying  over  the  proceeds  to  the  plaintiff ; 
and  in  pursuance  of  the  agreement,  the  plaintiff 
by  doeii  assigned  to  the  defendant  the  bill,  and 
all  sums  of  money  due  thereon,  for  the  defen- 
dant's own  use ;  and  the  defendant  covenanted 
to  pay  the  pUintifi  a  smn  equal  to  any  monev 
he  should  receive  on  aecoont  of  the  bill : — Held, 
tiiat  as  the  declaration  impori:ed  ^lat  the  plaintiff 
bad  made  an  absolute  assignment  of  the  bill,  and 
as  the  assignment  in  evidence  was  conditional 
only,  it  was  a  variance.  Van  Sandau  y.  Surt, 
6  B.  &  Aid.  42. 

 In  Statement  of  Coniidentlou.]  —  A 

declaration  alleged  a  dcetl  to  have  been  made 
for  considerations  therein  mentioned ;  the  dee<l 
itself  contained  only  one  (a  pecuniary  considera- 
tion) : — no  variance.  Gully  v.  Exeter  (^Bishop), 
12  Moor«,  591 ;  4  Jting.  21)0  ;  5  L.  J.  (OA)  C.  P. 
178;  29  R.  R. 

A  declaration  stated,  that  by  an  indentnrc  it 
was  witnessed  that,  as  well  in  consideration  of 
certain  furnaces  to  be  ei-ected  by  the  plaintiff, 
B.  di<I  demise.  The  defendant  pleadei:!  non  est 
factum.  On  producing  the  deed,  it  appeared  to 
be,  that  as  well  in  consideration  of  the  erection 
of  the  furnaces,  "  as  also  for  building  certain 
housed  and  payment  of  rent,  B.  did  demise  "  : — 
Held,  a  variance.  Swallow  t.  Beaumont,  2  B.  & 
Aid.  765  ;  1  Chit.  518. 

 In  Deioriptlon  of  Fartiei.J — In  an  action 

on  a  lease  for  not  repairing,  the  instnunent  was 
described  in  the  declaration  to  be  made  by  the 

Shiintiff  of  the  one  part,  tuid  the  defendant  of 
10  other.  On  the  production  of  the  lease,  it 
appeared  to  have  been  made  by  the  plaintiff  and 
his  wife  of  the  one  part,  and  the  defendant  of 
the  other:  —  Held,  no  variance,  although  the 

E remises  demised  were  the  property  of  the  wife 
efore  marriage.   AmmUd  v.  mbvovU,  4  Moore, 
66  ;  1  Br.  &  B.  433. 

A  declaration  on  a  lease  which  stated  that  the 
plaintiffs  derived  their  titles  from  two  lessors 
only,  and  that  two  other  lessors,  who  were  also 
parties  to  the  demise,  had  no  interest  therein, 
'  was  supported  by  the  production  of  the  lease, 
which  appeared  to  be  a  demise  the  four. 
Wood  V.  Day,  1  Moore,  389 ;  7  Taunt.  646. 


In  an  action  ngainst  a  mortgagor,  a  statement 
that  the  defendant  bound  himself,  his  heirs, 
executors,  ic,  is  no  variance,  though  the  word 
"heirs"  was  not  mentione<l  in  the  covenant. 
Ilambonmjk  v.  Wilkie,  1  Chit.  618  ;  4  M.  Jt  S. 
474,  n. 

What   Soffioient  Allegation  of  fireaoh.]  — 

Action,  upon  an  indenture,  whereby  the  defen- 
dant demisetl  to  the  plaintiffs,  for  ten  years,  a 
brewery  at  S.,  and,  also,  the  exclusive  or  such 
other  privilege  as  the  defendant  then  enjoyed, 
of  "supplying  ale"  to  certain  public  houses, 
"then  the  property  of  the  defendant,  or  then 
under  his  control,  that  is  to  say,  the  Punch 
Bowl."  The  declaration  averred,  that,  at  the 
time  nf  making  the  indenture,  the  dcfen<Iant 
was  the  landlord  and  owner  of  the  Punch  Bowl, 
and  in  the  occupation  thereof,  and  that  after- 
wards he  demisttl  it  to  G.,  who  covenanted  with 
the  defendant  to  purchase  all  the  ale  consumed 
on  the  premises  from  the  plaintiff.  Breach,  that 
G.,  during  his  tenancy  of  the  Punch  Bowl,  did 
not  purchase  all  the  ale  from  the  plaintiff,  but 
purchased  it  from  the  defendant  and  others  :-~ 
Held,  that  this  breach  was  not  well  assigned, 
and,  also,  that  the  declaration  should  have  shown 
what  privilege  the  defendant  possessed.  Jlinde 
V.  Gray,  \  Man.  &  G.  195  ;  1  Scott  (N.E.)  123  ; 
9  L.  J.,  C.  P.  253  ;  4  Jur.  392. 

In  an  action  on  a  covenant  to  allow  a  business 
to  be  carried  on  in  a  certain  shop,  a  breach  that 
the  defendant  improperly  shut  up  the  shop  is 
sufficient,  without  alleging  that  the  shop  was 
shnt  up  at  unreasonable  or  improper  times. 
Uodgeg  v.  Gray,  4  D.  P.  C.  733. 

In  a  declaration  on  a  covenant  to  "save  harm- 
less and  keep  indemnified  W.,  his  heirs  and 
assigns,  and  also  certain  closes,  &c.,  from  and 
against  all  actions,  suits,  claims  and  demands 
whatsoever,  both  In  law  and  eqnity,  which  should 
or  might  be  had,  made,  commenced  or  prosecuted 
by  any  person  or  persons  claiming  any  right, 
title  or  demand  in,  to  or  upon  the  closes,  as  heir 
at  law  of  H.  P.  and  others,  of  and  from  all  costs, 
charges  and  expenses  which  W.  should  sustain  or 
be  put  to,  for  or  by  reason  or  means  of  snch 
actions,  suits,  claims  or  demands,  or  otherwise 
howsoever ; "  to  which  the  breaches  assigned 
were,  first,  that  P.  made  claim  and  demand,  and 
claimed  to  have  right  an<l  title  of,  in,  to  and  upon 
the  closes,  and  entered  into  and  upon  the  same, 
and  cut  down  grass,  and  felled  trees  there  grow- 
ing, and  converted  them  to  his  own  use ;  and 
secondly,  that  he  caused  and  procured,  and  suf- 
fered and  permitted,  one  B.,  who  then  held  and 
enjoyed  the  closes,  to  attorn  to  him,  and  to  with- 
hold the  payment  of  the  rents,  issues  and  profits ; 
and  thirdly,  that  certain  title  deeds  relating  to 
the  closes,  were  kept,  detained  and  withholden 
by  one  A.,  at  the  instance,  and  throagh  the 
means,  and  by  and  through  the  claim  and  de- 
mand of  T.  B.,  W.  P.,  &c. Held,  after  the 
defendant  had  pleaded  over,  that  these  breaches 
were  well  assigned  on  the  covenant  declared 
upon.  IVw/ffV.  Tr«i#A,2a4:B.133;  1  B.&C. 
29  ;  1  L.  J.  (0.8.)  K.  B.  17  ;  26  R.  B.  291.  And 
see  Nath  v.  Palmer,  6  M.  ft  S.  374  ;  17  R.  R.  364. 

The  defendant  purchased  an  estate  charged 
with  an  annuity  to  S.,  and,  as  part  of  the  bargain, 
covenanted  to  pay  the  annuity,  and  to  indemnify 
the  vendor  against  any  charge  in  respect  of  it. 
Breach,  in  a  declaration  on  this  covenant,  assign- 
ing non-payment  of  the  annuity,  without  adding 
that  the  vendor  had  been  thereby  damnified,  & 
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sufficient  Sateard  t.  Antfey,  2  Biog.  S19  ;  10 
Moore,  55 ;  3  li.  J.  (OA)  C.  P.  63.  AfBnned,  4 
L.  J.  (o.B.)  K.  B.  1. 

A  declaration  stated,  that,  by  deed,  the  defen- 
dant covenanted  that  he  would  appear  at  an  office 
for  the  insurance  of  lives  within  London,  or  the 
bills  of  mortality,  and  answer  such  questions  as 
might  be  asked  respecting  his  a^,  kc,  in  order  to 
enable  the  plaintiff  to  insnre  hia  life,  and  would 
not  afterwards  do,  or  pennit  to  be  done,  any  act 
wherel^  Boch  insiiiance  should  be  avoided  or  pre- 
judiced. It  alleged,  that  tbe  defendant,  in  part 
performance  of  his  covenant,  did,  at  the  plaintifTs 
request,  appear  at  the  office  of  the  Rock  Life  la- 
surance  Ck>mpany,  and  did  answer  certain  ques- 
tions asked  <H  him ;  and  that  the  plaintiff  in- 
jured the  defendant's  life  with  that  company,  by 
a  policy  containing  a  proviso  that  if  tbe  defen- 
dant went  beyond  the  limits  of  Europe  the 
policy  should  be  null  and  void.  Breach,  that 
the  defendant  went  beyond  the  bmits  of  Europe, 
wit,  to  the  province  of  Canada,  in  North 
America  : — Held,  that  Uie  declaration  was  bad, 
t<at  not  averring  that  the  defendant  had  notice 
that  the  policy  was  affected.  Vyte  v.  Wakefield, 
6  M.  &  W.  442 ;  8  D.  P.  C.  377  ;  4  Jar.  509. 
Affirmed,  in  error,  7  M.  &  W.  126  ;  8  D.  P.  C. 
912  ;  9  L.  J.,  Ex.  274  ;  4  Jur.  611. 

Action  upon  a  deed,  in  which  it  was  recited, 
in  effect,  that  the  defendant  had  accepted 
securities  from  B.,  which  were  to  be  valid  upon 
the  advance  of  money  by  the  defendant  to  B., 
and  void  upon  the  repayment  of  the  same  by  B. 
to  the  defendant ;  and  that  the  defendant  had, 
after  taking  the  securities,  but  before  making 
tbe  deed,  advanced  2691.  to  B.,  and  that  the 
money  had  not  been  repaid  at  the  time  of 
making  the  deed ;  and  that,  in  order  to  induce 
the  plaintiff,  in  his  tnm,  to  advance  money  to 
the  defendant,  the  defendant,  by  the  deed, 
assigned  to  the  plaintiff  the  securities  which  he 
held  from  B.  ;  and  in  which  the  defendant 
covenanted,  that  he  had  neither  done  nor  omitted, 
at  any  time,  any  act  which  the  securities,  or 
any  estate  or  interest  therein,  should  or  might 
be  in  any  manner  affected,  and  that  269Z.  re- 
mained, at  the  time  of  making  thedeed,  due  upon 
the  securities  to  the  defendant.  The  breach 
alleged  was,  that  the  defendant  never  made  any 
advances  to  B.  upon  the  securities,  nor  was  the 
sum  of  269/.,  or  any  part  of  it,  owing  to  the 
defendant  at  the  time  of  making  tbe  deed : — 
Held,  that  the  breach  was  well  assigned,  and 
that  the  plaintiff  was  not  eet<^ped  from  denying 
that  the  defendant  had  made  any  advance ;  for, 
as  this  fact  was  material  for  the  validity  to  the 
plaintiff  of  the  securities  on  which  be  advanced 
his  money  to  the  defendant,  and  as  he  took  the 
covenant  of  the  defoidant  to  secure  to  Um  the 
truth  of  that  fact,  the  true  construction  of  the 
indenture  was,  that  the  recital  in  question  was 
intended  by  the  parties  to  be  the  statement  of 
the  covenantor  only.  StranghUl  t.  Bueky  14 
Q.  B.  781 ;  14  Jnr.  741. 

o.  Defiance  and  Beplloation. 

Hon  est  Ikotnm.]— Where  a  defendant  sets  out 
the  deed,  and  pleads  non  est  factum,  the  deed  so 
set  out  becomes  part  of  the  declaration,  and  the 
only  question  at  the  trial  upon  that  Issue  is, 
whether  the  deed  set  out  was  executed  by  the 
defendant.  SiteU  v.  Snelly  7  D.  &  B.  294  ;  4 
B.  &  C.  741  ;  4  L.  J.  (O.S.)  K.  B.  44. 

Where  a  deed  ia  pleaded  according  to  ita  lap- 


posed  l^al  effect,  non  est  factum  (the  deed  not 
being  set  out  on  oyer)  not  only  puts  in  issue  the 
fact  of  ita  ezecntion,  but  Uie  constmction  of  it, 
as  alleged  in  the  previous  pleading.  Iferih  t. 
WahefieU,  13  Q.  B.  6S6  ;  18  L.  J.,  Q.  B.  214. 

Permission.] — Where  to  an  action  on  a  bond 
which  contained  a  condition  that  the  defendant 
should  not  open  a  shw  within  a  certain  distance 
of  premises  demised  in  a  lease,  he  pleaded  that 
he  opened  a  shop,  by  the  licence  of  the  plaintiff: 
— Held,  bad,  on  the  ground  that  a  licence  after 
breach  was  not  good  onless  by  deed.  Sellert  v. 
SHkford,  1  Hoore.  460. 

TraTene  of  Breaoh.]— The  defendant  cove- 
nanted with  the  plaintiff  to  use  his  best  en- 
deavours, and  all  due  diligence,  to  forward  cer- 
tain works,  so  that  the  works  should  be  completed 
in  as  short  a  time  as  practicable.  To  a  declara- 
tion, ailing  as  a  breach  that  tbe  defendant  did 
not  nor  would  use  his  best  endeavours,  or  due  or 
any  diligence  to  forward  the  works,  so  that  the 
same  might  be  completed  in  as  short  a  time  as 
practicable,  a  plea  that  he  did  use  his  be?t 
endeavours,  and  all  due  diligence  to  forward  the 
works,  so  that  the  same  might  be  completed  in 
as  short  a  time  as  practicable,  but  by  causes 
wholly  beyond  his  control,  and  without  any 
default  on  his  part,  he  was  hindered  niid  pre- 
vented from  forwarding  the  works,  is  good,  as  a 
travei-se  of  the  breach,  Virlu-rg  v.  Overend,7 
H.  &  N.  92  ;  30  L.  J.,  Ex.  388. 

Performance  pleaded  otherwise  than  in  the 
terms  of  the  covenant  its^  is  bad,  even  on 
general  demorrcr.  Scvddamore  v.  StrattoH,  1 
Bos.  jE  p.  455. 

Non  infregit  conventionem  cannot  be  pleaded 
where  a  plaintiff  assigns  a  breach  without  setting 
forth  the  particulars  of  the  title  of  a  third  per- 
son, adding,  "  and  so  the  defendant  did  not  ke^ 
his  covenant,"  Sodgion  v.  £kttt  India  Co^  ^ 
Term  Rep.  278. 

Non  infregit  conventionem  is  not  an  issuable 
plea  to  a  breach  of  covenant  a<NiigTje<l  in  the 
negative.  Bone  v.  Eijre,  2  W.  B.  1312,  S.  C, 
nom.  JBoone  v.  Eyre,  1  H,  Bl.  273,  n.;  2  R.  R.  768. 

If  a  plaintiff  assigned  as  a  breach  that  the  de- 
fendant did  not  repair,  a  plea  that  the  defendant 
did  not  break  his  covenant  was  bad,  on  special 
demurrer,  although  the  declaration  conduded 
b^  averring  that  so  the  defendant  has  broken 
his  covenant ;  but  it  was  good  after  verdict. 
Taylor  t.  Keedkam,  2  Tannt.  278  ;  11  B.  B.  672. 

Tender.] — Upon  a  bare  covenant  for  the  pay- 
ment of  money  the  defendant  may  plead  a 
tender.  John*on  v.  (Hay^  7  Taunt.  486  ;  1  Hooie, 
200. 

Judgment.]— Where  two  oat  of  three  j<^t 
covenantors  suffer  judgment  by  default  on 
counts  on  several  deeds,  and  the  third  defends 
and  succeeds  on  some  counts,  the  plaintiff  can- 
not hold  bis  jadgment  cm  those  connta  against 
the  other  two.  MorgM  t.  JEdwardt,  6  Tannt, 
398  ;  2  Marsh.  201. 

Acquieieence.] — Acquiescence  in  a  breach  of 
covenant  not  attended  with  substantial  damage 
will  not  bar  the  right  to  restrain  a  sabsequent 
breach  so  attended.  Wettern  v.  JfJDermot,  St 
L.  J.,  Cfa.  190  ;  12  Jur.  (N,s.)  366.  Affirmed,  86 
L.  J.,  Ch.  76  ;  L.  B.  2  Cb.  72  ;  IS  L.  T.  64 :  IS 
W.  R.  266. 

The  court  will  giant  an  injunction  to  restrain 
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a  breach  of  a  coveiumt,  alUiong^  the  oovenantee 
has  allowed  the  breach  to  go  on  f  a  few  months, 
if  snch  breach  has  been  of  a  gradual  and  not 
ctmspicnoos  character.  MUchell  t.  Steioard,  14 
I*T.  134. 

Where  a  lessee,  who  has  entered  into  a  re- 
ptrictiye  coTcnant  as  to  user  of  premises,  nnder- 
lets  to  a  person  who,  with  his  sanction,  commits 
a  Iveach  of  the  covenant,  he  may  properly  be 
made  a  party  to  a  snit  for  an  injunction,  and  is 
liable  for  the  costs.  Ih. 

Acquiescence  in  the  violation  of  a  covenant  to  a 
certain  extent : — Held,  a  sufficient  objection  to 
an  interlocutory  application  for  an  injunction 
against  a  greater  violation  of  it.  Child  v. 
Dtwglat,  6  De  G.  M.  &  O.  739. 

Where  on  a  motion  for  an  Injtmction  to  re- 
strain an  alleged  breach  of  covenant  the  question 
in  dispute  appeared  doubtful: — Held,  that  the 
burden  of  proof  .was  on  the  plaintiff  to  show 
that  the  balance  of  convenience  was  in  bivonr  of 
granting  the  injunction.  lb. 

Acquiescence  in  a  trivial  breach  of  covenant 
does  not  preclude  a  plaintiff  from  Telief  in  respect 
of  a  breach  of  an  important  character.  Miehards 
V.  Bevett,  47  L.  J.,  Ch.  473  ;  7  Oh.  D.  224  ;  37 
L.  T.  632  ;  26  W.  R.  166. 

When  the  vendors  of  land  have  covenanted 
with  the  purchaser  against  the  carrying  on  of 
certain  trades  upon  other  parts  of  the  land  the 
purchaser  Is  not  prevented  from  obtaining  an 
injnnction  against  an  assignee  of  other  part  of 
the  land  because  he  has  not  attempted  to  pre- 
vent previous  unimportant  breaches  of  the  cove- 
nant, lb. 

Where  land  was  acquired  from  a  corporation 
upon  the  terms  that  aay  lease  of  it  must  contain 
a  covenant  against  its  use  for  the  sale  o£  meat, 
and  the  corporation  acquiesced  in  the  building 
o£  houses  upon  the  land,  knowing  that  they  were 
being  built  for  the  purpose  of  being  let  as 
butchers'  shops:  —  Held,  that  the  corporation 
could  not  enforce  the  restrictive  covenant.  L(/n- 
dm  CGfrporaiimi)  v.  Sandon^  26  L.  T.  86. 

Where  all  the  purchasers  of  an  estate  were 
bound  by  restrictive  covenants  not  to  use  their 
bouses  otherwise  than  as  private  residences,  and 
the  vendor  had  given  permission  to  one  of  the 
purchasers  to  open  a  school  in  his  house,  this 
was  held  not  to  be  a  waiver  of  the  covenant  as 
to  another  purchaser  whose  house  was  at  some 
distance.  German  v.  Chapman,  47  L,  J.,  Ch, 
250  ;  7  Ch,  D.  271 ;  37  L.  T.  685  ;  26  W.  R.  149. 

Other  DefsneM.] — A  declaration  stated  that,  by 
a  deed  of  the  20th  July,  1825,  between  the  plain- 
tiff ;  B.,  the  defendant  a  testator ;  and  W. ;  Y..,  for 
himself,  his  executors,  &c.,  covenanted  with  the 
plaintiff  to  pay  to  W.  1,2001.  Breach,  non-payment 
by  E.  in  his  lifetime,  or  by  the  defendant,  as  his 
executor,  to  the  plaintiff  or  W.  The  defendant 
pleaded,  first,  non  est  factum  ;  and  in  the  second 
plea  set  out  the  deed.  In  this  deed  it  was  stated 
that,  by  a  mortgage,  dated  the  12th  April,  1826, 
W.  had  become  mortgagee  of  the  premises  to 
the  plaintiff  for  1,200/.,  with  a  proviso,  that  if 
the  plaintiff  should,  within  six  months  after  the 
demand  of  payment  of  the  1,200^.  (such  demand 
to  be  in  writing,  bat  not  to  be  good  or  valid 
unless  made  after  the  I2th  April,  1828),  pay  to 
W.  1^002.  and  interest,  W.  would  assign  the 
premises  to  the  plaintiff.  The  deed  decided  on 
then  stated  that,  for  the  considerations  therein 
mentioned,  the  [jaintiff  sold  to  E.,  his  executors, 
:the  premises  for  the  residue  of  the  term, 


subject  to  the  mortgage  to  W.,  of  the  12th  of 
April,  1825,  and  to  the  payment  of  1,2002 
thereby  secured,  and  Interest.  The  plea  then 
alleged  that,  after  the  breaches  In  the  declara- 
tion, on  the  24th  October,  1825,  the  plaintiff 
became  bankrupt ;  that  the  plaintiff  obtained 
his  certificate  ;  and  that  the  1,2002.  became  pay- 
aWe  the  plaintiff  to  W.  before  the  bankruptcy 
of  the  plaintiff.  The  third  plea  stated  that  the 
deed  declared  on  was  the  same  as  that  set  forth 
in  the  second  plea ;  it  tJien  set  out  the  proviso 
and  covenant  contained  in  the  mortgage  of  the 
I2th  April,  1825,  and  allt^^cd  that  no  demand  in 
writing  of  payment  of  the  1,200/.  had  been 
given  to  the  plaintiff.  These  pleas  having  been 
demurred  to  ^— Held,  that  the  declaration  was 
good.  TtiOt  T.  Smithy  12  M .  ft  W.  688  ;  13  L.  J., 
Ex.  178. 

Held,  secondly,  that  the  1,200/,  was  not  due 
until  after  six  months'  demand  in  writing,  sub- 
sequent to  the  12tb  April,  1828  ;  and  that  the 
second  plea  was  a  sufficient  answer  as  to  the 
principal  of  1,2001.  lb. 

Held,  thirdly,  that  the  interest  on  the  1,2001. 
being  payable  absolutely  and  not  on  demand, 
the  plea  which  was  plraded  to  the  interest  as 
well  as  to  the  principal,  being  bad  in  part,  was 
bad  altogether,  and  that  the  same  objection 
applied  to  the  fiist  special  plea.  lb. 

Held,  fourthly,  that  tiie  first  plea  was  bad,  as 
it  negatived,  on  the  face  of  it,  any  possibility  of 
interest  in  the  covenant  on  the  part  of  the  plain- 
tiff's assignees,  and  therefore  that  it  was  not 
necessary  for  the  plaintiff  to  reply  that  fact. 
lb. 

Where  there  are  mutual  covenants,  one  cannot 
be  pleaded  in  bar  of  ihe  other.  Sone  v.  Sj/ret 
supra. 

Beplieation.] — Declaration  by  A.,  the  sur 
viving  lessor  in  a  lease  for  years,  granted  by  A., 
B.,  and  C,  to  the  defendant,  on  a  covenant  to 
repair  and  leave  in  repair,  assigning  breaches  in 
not  repairing,  and  in  not  leaving  in  repair  at  the 
end  of  the  term.  Plea,  that  A.,  B.,  and  C,  from 
the  time  of  making  the  demise  until  the  death  of 
B.,  and  A.  and  C.  afterwards,  had  a  reversion  for 
a  longer  term  of  years  expectant  on  the  lease  ; 
and  that  after  B.'s  death,  and  before  any  breach 
of  covenant,  A.  and  C.  assigned  such  reversion 
to  B..  and  thenceforward  ceased  to  have  any 
reversion  in  the  premises.  Replication,  that  A., 
B.  and  C.  were  not,  until  the  death  of  B.,  nor 
were  A.  and  C.  afterwards,  possessed  of  the 
reversion  in  the  premises,  is  bad,  as  bting  a 
departure  from  the  declaration.  Qjven  T.  Jamet^ 
6  M.  &  W.  650  ;  10  L.  J.,  Ex.  73. 

4.  EVIDEKOB. 

Deseription  of  Premises  in  Lease.] — If  a  lease 
describes  t^e  demised  land  as  meadow  land,  no 
o^er  evidence  is  necessary  to  prove  that  it  was 
meadow  land  at  the  commencement  of  the  term. 
Bireh  t.  ^unemon,  3  Taunt.  469 ;  12  B.  B. 
679. 

Under  Defenoe  of  Von  est  facttun.] — A  frau- 
dulent misrepresentation  of  the  legal  effect  of 
a  deed  by  which  a  pu^  la  induced  to  execute 
it,  cannot  be  given  in  evidence  nnder  non  est 
factum.  Edwarda  v.  Brown,  1  Tyr.  182  ;  1  C.  & 
J.  307  ;  3  Y.  &  J.  423  ;  9  L.  J.  (o.B.)  Ex.  8*. 

In  an  action  on  a  covenant,  under  non  est 
factum,  a  defendant  cannot  be  allowed  to  give  in 
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evidence  what  amoanU  to  a  licence,  Ratoliff 
V.  Pemherton,  1  Esp.  36. 

Fixx>f  that  thodml  woe  delivered  asan  escrow 
is  admissible  in  evidence,  under  non  est  factum. 
Sloytes  V.  Pearson,  4  Eep.  255. 

A.,  by  deed,  covcnantetl  to  pay  B.  a  snm  of 
money  on  n  certain  day.  Such  deed  also  con- 
tained an  aseif^iment  by  A.  to  B.  o£  certain  goaU, 
as  per  Bchcdiile.  In  an  action  brought  for  a 
breach  of  the  covenant  for  the  non-pa^'ment  of 
the  money,  and  non  est  factum  pleatle<l : — Held, 
that  it  was  not  necessary  for  the  plaintiff  to  pro- 
duce the  schedule  referred  to  in  proc^  of  his 
case.  Daiita  v.  Heath.,  3  C.  B.  938  ;  16  L.  J., 
C.  P.  117  ;  11  Jur.  185. 

Sx tension  of  lima  within  whioh  Work  ii  to  b« 

Done.] — A  plaintiff  covenanted  to  build  two 
houses  for  5002.  by  a  certain  day,  and  averred,  in 
su  actiou,  that  the  houses  were  built  in  the  time: 
evidence  that  the  time  had  been  enlargecl  by 
pari)I  agreement,  and  the  houses  finished  within 
t  he  enlarged  t  irac,  did  not  support  the  declaration. 
Llttierv.  Holland,  3  Term  Rep.  590.  SeeBaile^ 
V.  Jlomaii,  3  Bing.  (N.C.)  015 ;  5  Scott,  91 ;  3 
Hwlges,  184. 

Pretomption  of  Xeine  Asaignmonts.]— If  a 

plaintiff  produces  an  original  lease  for  a  long 
term,  and  proven  possession  for  ficveuty  years, 
the  mesne  assignments  will  be  presumed.  £arl 
d.  Goodwin  v.  liaaier,  2  W.  BL  1228. 

Othor.] — In  an  action  on  an  indenture  of  lease 
which  purported  to  be  granted  by  S.  in  exercise 
of  a  power  given  him  by  a  will,  the  lessee,  by 
holding  under  the  lease,  and  executing  a  counter- 
part, admits  the  due  execution  of  the  will. 
SriHgltte  T.  Goodmn,  5  Bing.  (NXI.)  738  ;  8  L.  J., 
C.  P.  116. 

Covenant  by  a  lessee  of  a  house  that  he  would 
DSC  his  bast  endeavoui-s  tn  continue  it  open  as  a 
public  licensed  victualling  house,  and  to  in- 
crease its  trade,  and  that  he  would  not  remove 
the  trade  or  the  licence  to  aiiy  other  public- 
house.  Breach,  that  he  did  not  use  his  best 
endcavottrs  to  continue  the  house  open  aa  a 
public  licensed  victualIing-hou.se,  but  allowed  it 
to  be  discontinued  and  the  licence  to  be  removed. 
The  plea  was  only  that  the  defendant  did  use  his 
best  endeavours  to  continue  the  house  open  and 
to  increa<»e  the  trade  according  to  the  covenant. 
After  the  lease  was  granted,  in  consequence  of 
complaints  of  irregularities  in  the  conduct  of  it 
by  the  tenant,  the  licence  was  taken  away  by  the 
magistrates,  and  from  that  time  till  the  lea.se 
expinnl  the  house  had  not  been  licensed  : — Held, 
that  it  lay  on  the  defendant  to  show  that  he  did 
some  act  after  the  licence  was  taken  away,  such 
as  applying  for  a  rehearing  of  the  case,  or  stnne 
other  act  endeaTouring  toobtain  the  continuance 
of  the  licence,  and  to  get  the  house  open  again. 
lATtdffr  T.  Pryer,  8  Car.  &  P.  518. 

6.  Meabube  or  Samaov. 

To  Fay  off  XunmbraiUM.]— A  party,  by  a  set- 
tlement made  on  his  marriage,  conveyed  estates 
upon  certain  trusts,  and  covenanted  with  tlie 
trustees  to  pay  off  incumbrances  on  the  estates, 
to  the  amount  of  19,000i.,  within  a  year  Held, 
that  on  his  failing  to  do  so,  the  trustees  were  en- 
titled to  recover  the  whole  19,0001.,  though  no 
special  damage  was  laid  artsoved.  ZetAbridg» 
T.  Myttirn,  3  B.  fc  Ad.  778;  9  L.  J.  (OA)  E.  B.  880. 


To  Fay  Amount  of  Promissory  Hote.] — The 

plaintiff  as  surety  joined  the  defendant  in  a  pro- 
missory note,  and  the  defendant  by  deed  cove- 
nanted with  the  plaintiff  to  pay  him  the  amount 
of  the  note  on  a  day  certain  ;  the  note  not  hav- 
ing been  paid  : — Held,  in  an  action  on  the  cove- 
nant, that  the  measure  of  damages  woi  the 
amount  of  the  note,  though  it  remained  oupaid, 
Loogenwre  v.  Bad/ord,  'J  M.  ft  W.  657 ;  1  D. 
(N.S.)861;  11  L.  J.,  Ex.284. 

Wlwa  VnliqnldBtod  Sum.}— In  an  action  of 
covenant,  the  jury  is  not  restricted  to  giving 
nominal  damages,  though  no  actual  damage 
naturally  arising  from  the  breach  is  moted. 
Hey  V.  Wyche,  2  G.  t  D.  669  :  13  L.  X,  Q.  B. 
83  ;  6  Jur.  559. 

A  covenant  by  a  defendant,  that  the  debts  of 
a  firm  in  which  the  defendant  was  about  to  be 
admitteil  as  a  partner  did  not  exceed  a  specific 
sum,  and  that  if  they  did  the  defendant  would 
pay,  on  demand  of  the  plaintiff,  the  sum  by 
which  the  debts  might  exceed  the  specific  amount, 
ia  a  covenant  for  au  unliquidated  sum.  Walker 
V.  Broadkurit,  8  Ex.       ;  23  L.  J.,  Ex.  71. 

Held,  that  it  was  properly  left  to  the  junr  to 
say  what  loss  the  plaintiff  had  sustained  hy  a 
breach  of  the  covenant  hy  the  defendant.  lb. 

Of  Ship's  Hnab&nd  totakeinCai^o.j^Asbip's 
husband  covenanted  that  his  ship  should,  at  oue 
port,  take  In  brandy  and  convey  it  to  another 
port,  and  there  receive  a  cargo  of  fruit,  which 
the  freighters  of  the  ship  covenanted  to  supply. 
He  did  not  take  the  brandy,  and  the  freighters 
did  not  furnish  a  full  homeward  cargo,  for  which 
he  recovered  damages  against  them.  They  after- 
wards brought  an  action  gainst  his  widow  and 
representative  to  recover  damages  for  the  bn^ch 
of  his  covenant: — Held,  that  they  could  not 
recover  in  any  shape,  in  that  action,  cither  the 
damages  they  had  paid  or  the  costs  they  had  in- 
curred in  defending  the  former  action,  although 
they  were  prevented  from  obtaining  the  home- 
ward cargo  by  the  neglect  of  the  ship's  husband  in 
not  taking  in  the  brandy.  WaUmt  v.  FothergUl, 
7  Car.  A  P.  892, 

That  SatBndant  had  not  Eneombsrod.] — In 

an  action  on  a  covenant  that  the  defendant  had 
done  no  act  to  encumber,  contained  in  a  convey- 
ance of  land  by  the  defendant  to  the  plaintiff, 
for  a  consideration  of  150;. : — ^Held,  that  the 
plaintiff  was  entitled  to  recover  tiie  wholeunounfc 
due  upon  an  outstanding  mortgage,  although  it 
exceeded  the  purchase-money  and  interest,  and 
the  mortgage  included  other  lands  sofficient  in 
value  to  satisfy  it.  Ooiauil  V.  SovlUnt,  3  Upp. 
Can,  L.  J.  (N.8.)  240. 

6.  BBSTRAmiNO  ACTION& 

Jurisdiction  by  injunction  upon  ground  of 
vexation  by  repeated  actions  for  breach  of  cove- 
nant. Waten  t.  Iht/ler,  2  Yea.  ft  B.  303  :  13 
E.  R.  91. 

By  an  award  a  plaintiff  was  directed  to  pay  a 
gross  sum  and  interest  to  the  defendant  by  in- 
stalments ;  and  if  the  plaintiff  made  default  in 
payment,  he  should  forthwith  execute  a  mortgage 
of  certain  property  to  the  defendant  for  the 
whole  amount  and  interest.  Default  was  made, 
and  after  some  n^tiation,  it  was  agreed  that 
the  residue  of  the  sura  dioold  be  paid  by  instal- 
ments other  than  those  stated  in  Qie  award,  and 
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that  a  deed  embodying  such  new  stipulations, 
And  also  a  mortgi^e,  should  be  prepared.  At  the 
(time  of  the  execution  of  the  deed,  the  plaintiff 
found  that,  by  ita  terms,  another  sum  of  lOOZ. 
■waa  proposed  to  be  added  to  the  amount  secured, 
and  a  proviso  was  to  be  inserted  that  in  default 
of  payment  of  any  instalment,  the  vhoie  of  the 
amount  secured  might  Immediately  become 
-payable,  with  a  covenant  by  the  plaintiff  that,  in 
ddfault  of  payment  of  any  instalment,  he  would, 
on  demand,  pay  the  whole  amount  and  interest. 
The  plaintiff  all^;ed  that  he  signed  the  deed  on 
the  verbal  assntanoe  that  this  proviao  and  core- 
nant  should  not  be  strictly  enforced.  The  deed 
was  executed,  containing  the  new  stipulations, 
with  a  proviso  and  covenant  to  the  effect  above 
tmeationed  : — Held,  that  the  proviso  and  covenant 
were  inequitable,  and  that  a  court  of  equity 
would  restrain  the  enfoicemuit  ot  them.  /Steme 
V.  Seek,  8  L.  T.  Ui. 

A.  H.  B. 


COVENANT  TO  STAND 
SEISED. 

See  DEED  AND  BOND— ESTATE. 


COTERTUBE. 

See  HUSBAND  AND  WIFE. 


CREDITORS'  SUITS. 

See  EXECUTOB  AND  ADMINISTKATOB. 


CREDITORS'  TRUST 
DEEDS. 

Sm  bankruptot. 


CREMATION. 

See  COBPSE— ECCLESIASTICAL  LAW. 


CRIMINAL  INFORMATION. 

&8  CROWN  OPPIOB, 


CRIMINi.L  LAW. 

[Bt  JOHlf  MEWS.] 


A.  PBBSONS, 

I.  pBBSOKS  Capable 

PKNOES. 

1.  At  to  State  . 

2.  AgenU,  1103. 

VOL.  IV. 


3IIJTT  OF. 

OP  COMMITIINa  07- 

1100. 


3.  Pertota  under  Oaerelon  and  CompaUlon. 

a.  Presumed  Coercion  of  Wife,  1105. 
I.  Other  Persons  imder  Compolsion. 
1108. 

4.  Corporations,  1109. 

6,  Deaf  and  Dumb  Perioju,  1109. 

6.  Drunkardi,  1110. 

7.  Foreignert,  1110. 

8.  I^fatfU,  1111. 

9.  Iiuane  JPffnona,  1111. 

n.  Deobbes  07  Obihikaliti; 
1.  PHMlj>aU,  1116. 
3.  Aaeeetariet,  1126. 

5.  Praetiee  relating  thereto,  IISO. 

B.  OFFBKOBS  aHKBBAIXT. 

X.  Felont. 

1.  RigMt  of  the  Crown,  1188. 

2.  Validity  of  Assignmente  by  FdMMtWM, 

3.  Effect  of  Pardon,\U%. 

4.  Ckvil^med^tutpeiidedwttUProieauition 

1189. 

6.  Other  Pointi  relating  to,  1141. 

6.  Cmpotinding  Felonies  tmd  Informations, 

See  post,  ooL  1607. 

7.  OontnuAi  for  Omproiaiie  «f»  See  COB- 

TBAOT. 
n.  MXSDBHEAZIOUBS. 

1.  FAtfra  JMAttM^nvcMa  .fWw^,  1143. 

2.  At  Common  Law,  1148. 

5.  Practice,  1147. 

III.  ATTEUFTB  TO    COHUIT  OPFENOES.  See 
pOBt,  coL  1893. 

0.  PABTICITLAS  OPFEKOSa 

1.  AGAINST  PBOPEBTT  OF  INDI- 
VIDUALS. 

A.  ABBON  AST)  BUBNINO. 

1.  Genially,  1147. 

2.  Dwelling -houtee  viith  Pertont  therein, 

1148. 

3.  Houtei  or  Buildings,  114S. 

4.  Good*,  Sfo.,  in  Buildings,  1151. 

6.  By   Gvjipowdtr    and    Exjdotite  Sulh 

utan/'eg,  1151. 
t6.  Woods,  Stacks,  or  Straw,  1162, 

7.  Ships  and  Vessels,  1163. 

8.  Threats  to  Burn,  1164. 

9.  Indictmetd,  1165. 

10.  Eeidence,  1157. 

B.  BUBQLABT  AND  HOUSEBBKAKINO. 

1.  Sreaking  and  EtUeriMg,  1158. 

5.  What  ie  a  DteeUing-hotise,  1161. 

8.  Breaking  into  Churches  and  Placet  of 

Divine  Worship,  1165. 

4.  InteiO,  1166. 

5.  Armed  with  Intent  to  Break  or  &Uer, 

1166. 

6.  Stealing  in  a  Dwelling-house,  1167. 

7.  Breaking  into  S/utps,   Warehouses,  or 

CuHnting -houses,  1168. 

8.  Indictment,  1169. 

9.  EHdenee  and  Trial,  1174. 
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0.  Embezslekbxt. 

1.  What  may  de  BmhezzUd,  117B. 

2.  What  U  Hmhnzlemeia,  1176. 

8.  £if  wham  Off&M*  Ommitted. 

a.  Clerk  or  Serrant,  1184. 

b.  Trustees,  1192. 
e.  Brokers  and  Agents,  1193. 

d.  Persons  employed  in  Public  Serrloe, 

1198. 
4.  Indictment. 

a.  Averment  as  to  whose  Service,  1199. 

h.  Averment  as  to  wihoae  Moner  or 

Goods,  1202. 

e.  Other  Points,  1204. 
6.  Trial  and  Eeidenee^  1205. 

D.  False  Pbeten^ces  and  Cheats. 

1.  General  Prineiplet,  1211. 

2.  I»  Tctpect  of  what  Chattelt  or  Seauritiet, 

1219. 

9.  M  to  ^antitjf  or  Weight  AHxcUt 

qf  Merchandise,  1220. 

A.  Am  to  Quality  or   Value  of  Artiele$ 

^  MerehandUe,  1222. 
6.  By  Promieet  qf  Marriage,  1224. 

6.  Repreteniationg  as  to  Snginett,  1225. 

7.  Arising  out  of  Ctmtracti,  1226. 

8.  By  Means  of  FaUe  Orders,  1227. 

9.  By  Meant  of  False  Aocounts,  1228. 

10.  By  Means  of  Cheques,  Bills  of  Exchange, 

and  Promiesory  Notes,  1230. 

11.  IndHOiTtg  Persons  by  Fravd  to  ^eeevte 

Valuahle  Seeuritiet,  1233. 

15.  By  PaaHag  off  Flash  or  Worthleu  Bant 

Notet,  1284. 
18.  Cheats,  1286. 

14.  No  AoqvUtal  if  Offaue  io  Zareeny,  1387. 

16.  Indictment. 

a.  Parties  Indictable,  12S7. 

i.  Form  and  Contents  of,  1237. 

16.  JBeidenee,  1242. 

17.  TrUa,  1249. 

18.  Venne,  1249. 

19.  Receiving  Property  obtained  by  False 

Pretences,  1260. 

20.  Effect  ef  False  Pretences  on  Contracts, 

1251. 

E.  Falsification  ov  Accounts,  1251. 

F.  FOBGXBT  AND  UTTBBIHO  FOEGKD  IHSTBU- 

MEXTS. 

A.  Foreery. 

1.  General  Principles^  12S2. 

2.  Particular  Offences. 

a.  Bank  Notes,  1254. 
h.  Bills  of  Exchange  and  Ftomlssorr 
Notes. 

i.  The  Offence,  1256. 

ii.  Indictment,  1262. 

iii.  Evidence,  1264. 

c.  Cheques,  1265. 

d.  Deeds  or  Bonds,  1267. 

e.  Orders  and  Proceedings  of  Uagis* 

trates,  1269. 
/.  Becords,  Judicial  and  Curial  ProoeBB, 
1270. 

g.  Begisters  of  Births,  Marriages,  and 
Deaths,  1271. 


A.  Stamps  and  Marks  on  Plate,  1272. 
i.  Trade  Marks,  1273. 
i.  Warrants,  Orders,  Undertakings,  Re- 
quests, and  Beceipts  for  Goods  or 
for  Money. 

i.  In  respect  of  Goods,  1273, 

ii.  Iq  respect  of  Money,  1276. 

iii.  Indictment  and  Evidence,  1284. 
*.  Wills,  1287. 
Z.  Other  Instruments,  1289. 

8.  Indictment^  Evidence,  and  PraUioe. 
a.  Parties  IndictaUe,  1290. 
h.  Form  and  Contents  of  Indictment, 

1291. 

c.  Proof  of  Possession,  1291. 

d.  Allegation  and  Proof  of  Intent  to 
Defraud,  1292. 

9.  Evidence  Generally,  1294. 
/.  Jurisdiction  to  Try,  1297. 
o.  Election  of  Forgeries,  1297. 
A.  Power  to  seize  Foiged  LutmmentSL 
1297. 

B.  Utterluff  Porg«<l  InatnuountB. 

1.  What  is  an  Uttering,  1298. 

2.  Evidence  and  Trial,  1303. 

O.  BfllMt  of  Torserr*  1S06. 
G.  Laboeny  and  Beceivkbs. 

A.  lAToenr. 

1.  The  Offence. 

a.  Felonious  Intent,  181S. 
The  Taking, 
i.  Gener^y,  1318. 
ii.  Where  Delivery  by  Owner  posse* 
Possession  and  Bight  of  Pro- 
perty, 1323. 
iii.  Where  Possession  obtained  animo 

furandi,  1327. 
iT,  Where  Possession  originally  ob- 
tained bona  fide — Subsequent 
Felonious  Intent,  1336. 
V.  Where  Delivery  does  not  Alter 
the  Possession  in  Law,  1340. 

vi.  Against  Will  of  the  Ovnier,  1844. 

vii.  Carrying  Away  —  Asportation. 
1346.  tr'-  ^ 

viii.  Possession  of  Owner,  what  Suffi- 
cient, 1348. 

3.  What  are  the  Subject  of  Laroeny. 
a.  Generally,  1350. 
1>.  In  particular  Cases. 

i.  Documents,  Bills,  Securitiffl,  Jtc. 

1352.  ' 
ii.  Horses,  Cattle,  uid  Sheep,  1865. 
fit  Deer  t>r  Babbtts,  1356. 
It.  Birds,  1357. 
V.  Pish,  lSo7. 

vi.  Dogs,  1368. 

vii.  CarcaedB  or  Skins,  1868, 
Tiii.  Fixture^,  1359. 

ii.  Trees  arid  Plants,  1360. 

8.  Persons  who  mat/  Gmmit  Offenoe, 
rvants,  1361. 
<odgers,  1362. 
te  Public  Service,  1362. 
Servants  and  Others, 


a.  Clerics  or  Sd 

b.  Tenants  or  1 
0.  Perscmsin  ^ 
d.  Post-Officel 

1362.  / 
0.  Fraudulent!  Bailees,  1366. 
/.  Wife  takin^usband's  Goods,  1872. 
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4.  Taking  in  Particular  Placet  or  Mrihodi, 

a.  From  the  Person. 

i.  Withoat  Violence,  1ST2. 
H.  With  Violence— Robbery. 

a.  The  Offence,  IS 73. 

b.  Indictment,  1876. 

c.  Evidence,  1377. 

d.  Trial,  1877. 

e.  Assault  with  Intent  to  Bob, 

1378. 

b.  Obtaining  by  means  o£  TfareatB  and 

Menaces. 

i.  GencroUy,  1380. 

ii.  Threatening  to  Accose  of  Crime, 

1384. 

iii.  Indictment,  1365. 
It.  Trial  and  Erldence,  1386. 
0.  In  a  Dwelling-hoosc,  1388. 

d.  In  Mannfactories,  1390. 

e.  From  Mines,  1390. 

/.  From  Ships  in  Ports,  or  on  Navigable 

Rivei-s,  1391. 
g.  Abroad,  or  on  the  Hi^  Seas,  1391. 
6.  Indictment. 

a.  Generally,  1392. 

b.  Description  of  Thing  Sttden,  1398. 

e.  Allegation  and  Proof  dl  Ownership 
of  Property,  1896. 

6.  Trial. 

a.  Jurisdiction  to  Try,  1403. 

Practice,  1404. 
e.  £Ti<lence,  1406. 

d.  Becent  PosBcBsion  of  Stolen  Pro* 

pcrty,  1409, 
0.  NoAcquittalK  Embczzlementproved. 

^poet,  coL  1210. 

7.  Restitution  and  Recovery  of  Stolen  Pro- 

perty, 1411. 

8.  I!ffect  of  Larceny  on  Owiurtkip  qf  Pro- 

perty, 1414. 

B.  BeoslverB  of  Stolen  Property. 

1.  Wkat  is  a  Receiving,  1417. 

2.  What  is  Stolen  PromHy,U19. 

3.  Joint  Receivers,  1420. 

4.  Indictment,  1420. 
6.  2Wa/. 

a.  Jurisdiction,  1423. 

b.  Practice,  1422. 
o.  Evidence,  1423. 

E.  Malioiovb  larjimY  to  Fbopkbtt,  Cattlb, 

AND  OTHEB  ANIICALS. 
1.  Soutet  and  Buiidiagi,  1427. 
8.  Manitfacture$  and  MattriaU,  1429. 

3.  IlaehiHery,  1430. 

4.  J/tAM,  1432. 

5.  Sea  Banks  and  lUkpondt,  1433. 

6.  Ships,  14S3. 

7.  TVtfcv  and  i^mCf,  1483. 

8.  Animals  and  Fowls,  1436. 

9.  Other  Real  or  Pm-wnal  iVppnfy,  1486. 
10.  Obstruct^  AtUuwyj,  1438. 

I.  Pebsoxation. 

1.  Stockholders,  1439. 

2.  Seamen  and  Soldiers,  1489. 
8.  Voters. 

a.  Parliamentary,  1440. 

b.  Mtmicipal,  1441. 


n.  AOAI^^ST  THE  PERsOm  or 

INDIVIDUALS. 

A.  ABDUCTIOlT  OV  W(»CKir  AKD  GHILDBEH. 

1.  The  0/fewe. 

a.  Women,  1443. 

b.  Oirls  under  Sixteen,  1443. 

e.  Children  under  Foarteen,  1446, 
d.  Under  Criminal  Law  Amendment 
Act.    See  poet,  Batb,  too.,  coL 
1547,  et  seq. 
3.  Indictment,  1447. 
8.  JBeidenoe,  1447. 

B.  Abobtion,  Attbvftb  to  Fbooubb,  1448. 

C.  AasAUi.T,  Battery,  Woundino,  tia. 

1.  Shooting,  Wounding,  Ac,  with  Intent  to 
Maim,  ^c,  1460. 

3.  AdminiM^ring  Poison  vHth  IntMt  to 

Injure  or  Annoy,  1458. 
8.  Injuring  Persons  hy  Explotiw  or  Dai^ 
6erous  Substances,  1458. 

4.  3y  Spring  G-uns,  1469. 

6.  lU-treatment  of  Helpless  Persons,  14S9. 

6.  AmouU. 

a.  Common  Assaults,  1462. 

i.  On  Clergymen  or  MiniBteis  of  Be< 
ligion,  1467. 

c  On  Peace  and  other  Officers  in  Exe- 
cution of  Duty,  1467. 

d.  Occasioning  Actual  Bodily  Harm, 

1471. 

0.  Indictment  and  Evidence,  1471. 
Summary  Convictions. 

i.  Jurisdiction,  1472. 

ii.  Hearing  and  Certificate,  1475, 

7.  Trial,  1478. 

D.  BSBTIAtlTT  AND  SODOUT,  1481. 

E.  COMOEAUIBST  OV  THB  BiBTH  OF  CHIU> 

BBN. 

1.  The  Offence,  1482. 

2.  Indictment,  1485. 

F.  FaLSK  iMFBISOmiKNT,  1486. 

Q-.  Muhdeb  and  Hanslauohtbb, 

1.  Unlawful  KUling,  1487. 

2.  Reasonable  Creature  in  Being,  149L 

8.  Malice,  Ecepreu  or  Impliod. 

a.  Generally,  1492. 

b.  By  Poison  or  Operations,  1493. 

e.  By  Fighting,  1495. 

d.  TJpon  Provocation,  1497. 
0.  By  Correction,  1499.       ..  - 

f.  In  Defence  d  Life  and  Property, 

1500. 

g.  Killing   without  Intention  whilst 

doing  another  Act. 
«  i.  Blowintendedfor  Another,  1601. 
-  fi.  Kegligence  by  OmiBSiou  or  Com- 
mission, 1502. 

h.  By  Persons  having  Chai:gB  of  Help- 

less Beings,  1608. 
4.  Killing  Of&xjs  of  Jnstlce,  1613. 
j.  EUling  by  Officers  of  Jostice,  1616. 

4.  IndietmcnL  1617. 

5.  Soideivse. 

a.  Generally,  1521. 

h.  What  Admissible,  1524. 

0.  Dying  Declarations,  1528. 
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6.  IHal,  Sffntence,  and  Punithment,  1535. 

7.  Conapiring  or  Solwiting  to  Commit  Mvr 

dor,  1540. 

8.  Attemptt  to  Murder, 

a.  By  AdminiBterine  Poison,  1611. 
h.  Ytj  Shooting  or  Wounding,  1643. 
0.  By  other  Ueans,  1546. 
9..  3%raat$  to  Murder,  1545. 

H.  BAJLWATS,    ENDANOEBIHa     SAFETY  OF 

PliBSONS  ON,  1546. 

I.  Bape,  ash  Assault  oir  Women  and 

Childben. 

1.  Mape. 

a.  Who  Capable  of  Committing,  1547. 
h.  Upon  whom  Committed,  1547. 

c.  The  Offence,  1648. 

d.  Indictment,  IS5I. 
fl.  Trial,  1652. 

/.  Evidence,  1558. 

2.  Cdmally  ahusirig  Children,  1556. 
8.  Indecent  Aetaultt  on  Females,  1662. 
4.  Procuring  JhjUemeKt  ef  Oirlt,  1663. 

J.  Suicides  and  Self  maiming,  1664. 

III.  CONSPIRACY. 

1.  What  it,  1565. 

2.  For  nhat  Indictment  Itee. 

a.  Generally,  1565, 

b.  Trade  Combinations,  1571. 
8.  ladietment. 

a.  Who  Indictable,  1676. 

h.  Form  bf,  1676. 
4.  PaHi^Oart  of  Overt  Aatt,  1680. 
6.  Seidenee,  1681. 

6.  Trial  and  Verdict,  1687. 

7.  New  Trial,  1589. 

IV.  AGAINST  QUEEN  AND  GOVERN- 
MENT. 

A.  Coining. 

1.  Counterfeiting  and  Uttering,  1689. 

2.  Sale  of  Counterfeit  Coin,  1693. 

3.  Exchanging  Coin  at  Higher  than  it* 

Value,  1594. 

4.  Colouring,  1594. 

6.  Poteettion,  Sfc,  of  Implement* for,  1594. 

6.  Unlawful  Potteseion  of  Boh  Coin,  1696. 

7.  Previous  Conviction,  1697. 

8.  Notice  of  Action,  1S98. 

B.  Fobeign  Enlistment  Act.  Am  Wab. 

0.  GOVEBNMENT  STOBES,  1598. 

D.  Seditious  Libel.  iS;!8LiBKL,  infra,  eoL  1666. 

E.  TBEASON  and  TfiEASON-FELONT. 

1.  Treason. 

a.  The  Offence,  1600. 

b.  Indictment,  PracUoe,  and  Evidence. 

1601. 

3.  TreaeonrF^y,  1605. 
P.  Teeashee  Tbove,  1C07. 

V.  AGAINST  PUBLIC  JUSTICE 

A.  CoMPouKDiNG  Felonies,  1607. 

B.  Escape,  Refx:ue,  and  Pbisoh-Bbeaoh,  1608. 
0.  False  Evidence,  1609. 


B.  Pbsjubt,    False   Oatbs,  and  False 
Declabatiohb. 

1.  Perjury. 

a.  The  Offence. 

t  General  Principles,  IGIO. 
11.  Jndicial  Proceedings,  1611. 
iii.  Court  of  Competent  Jarisdictioilt 
1612. 

It.  Matter  must  be  Material,  1616. 
T.  FaUity  of  Statement,  1620. 
Ti.  Deliberate  Intention,  1620. 
h.  Indictment. 

i.  Averments,  Form  of,  1621, 

ii.  Amendment  of  Tariancee,  1631. 
0.  Evidence, 

i.  Geiierally,  1632. 
IL  Number  of  Witnesses  and  Corro- 
boration, 1640. 

d.  Trial,  1643. 

2.  Faite  Declarationt. 

a.  Before  Magistrates,  1645. 
h.  On  Begistration  of  Births,  Deaths  or 
Marriages,  1646. 

e.  On  Begistration  of  Voters  and  at 

Paniamentary  and  Municipal 
Elections.    See  post,  ooL  1440, 
etseq. 
8.  tlnlav^l  Oatht,  1647. 

E.  Retuknikg  fbov  Tbanbpobtatioh,  1648. 

F.  Libels  on.   See  Libel,  infra,  coL  1655. 

VI.  AGAINST  PUBLIC  PEACE. 

A.  Challenges  to  Fight,  1650. 

B.  FOBCIBLE  ENTBT  AND  DEIAINBB,  1660. 

0.  Libel. 

1.  The  Offence,  1666. 

2.  Proeedure. 

a.  Preliminary  Steps,  1662. 
J.  Indictment,  1663. 
e.  Information,  1665. 

d.  Justification— Truth  of  LlbeL  1668. 

e.  Trial,  1669. 
/.  Evidence,  1671. 
g.  Costs,  1674. 

D.  BlOTS  AND  UKLAWFUL  ASSBKBLim. 

1.  The  Offence,  1675. 

2.  Duties  of  the  Magietraey^  1678. 
8.  Aiding  and  AtHeting  the  Om^bularv, 

1680.  * 

4.  Indictment,  1680. 
6.  Evidence,  1681. 

6.  Injuries  to  Property.  jSfea  Malicious  IN- 
JUEIES  to  Pbopebtt,  coL  1427,  et  acq. 

VU.  AGAINST  PUBLIC  MORALS  AND 
POLICE. 

A.  BiGAKT. 
1.  Validity  1^  Meerriaget, 

3.  Marriages  Abroad,  1684. 

3.  Aieence  or  Death  of  Pattiet,  1685. 

4.  Where  IHable,  1688. 
6.  Indictment,  168S. 

6.  Evidence  and  Witnesses,  1689. 

B.  Blasphemous  Ijbels.  See  infra,  Libel. 

cot.  1665.  ' 


Digitized  by 


GoogL 


1097 


CRIMINAL  LAW. 


1098 


0.  COBRTTPT  FbACTICBS  AT  ELEOTIOHS.  8k 

Elkction  Law. 

D.  NnisAKOES.  iSw  Nuisance. 

E.  Obsobnitt  and  Ijidecesct, 

1.  Obncene  PriitU  and  Pictures,  1691. 

2.  Indeeent  Hxfioture,  1692. 

F.  POAOEISa,  AND  OfFEHOES  BELATISG  TO 

Oaue. 

I.  By  NigU. 

a.  The  Offence,  1695. 
ft.  Apprehension  <A  Offenders,  1699. 
0.  Limitation  o{  Time  for  Proeecaticm, 
1700. 

d.  Indictment,  iro2. 

e.  Evidence,  1704. 

/.  Convictions  and  CommitmentB,  1705. 

g.  Infomwtions,  1706. 
S.  In  Dajf-toM. 

a.  The  Offence,  1706. 

h.  Information  and  Complaint,  1707. 
c.  Apprehension  of  Offenders,  1708. 

(f.  Ousting   Jurisdiction  of  Justices, 

1709. 
e.  Evidence,  1713. 
/.  Convictions,  1712. 

5.  UiUat^iil  PotteuUn  of  Came,  1714. 

0.  Sepultitbb— Dbseosatios  of,  1715. 
Till.  A6AIXST  PUBLIC  TBABS. 

A.  Adultebation  of  Food.  See  Local  Go- 

TEBNUENT. 

B.  Bankedptct  Law,  Offences  Against. 

See  BAHKBVPTCir— Debtobs  Act. 

C.  TBADE  MABK3,    COUNTEBFEITINQ.  See 

Tbadb  Mabk. 

D.  Smuggling.   See  Revenue. 

D.  PBOCSSUBB  AND  PaACTIOB. 

1.  JUEISDICTION. 

1.  Admiralty  Jurisdietiojt,  1717. 

2.  Offence  Commuted   on  Land  Abroad^ 

1720. 

8.  Central  Criminal  Court,  I72I. 

4.  Gmmittioju  and  Gaol  Ddturff,  172S. 

6.  garter  Setxiont,  1725. 

6.  Offfoiee*  Committed  near  Bovmdariee  ttf 

Counties,  1725. 

7.  Gruvty  of  City  or  IbuM,  1726. 
6.  I»  Sonmghs,  1726. 

9.  Offenees  m  Sea  near  Shore  eif  CawAy, 

1726. 

10.  Offenees  durinff  Journeys  onA  Voyages, 
1727. 

II.  In  Partieular  Caaet,  1727. 

XL  INCIOTUENT. 

1.  When  it  Lies,  1731. 

2.  Binding  over  Proseevior  to  Prosecute — 

Vematiovt  Indictments  Aet,  1734. 

3.  Caption,  1737. 

4.  Allegations  in. 

a.  Generally,  1738. 


h.  Description  of  the  Part;  Accnsad, 
1741. 

0.  Ab  to  Time  and  Place,  1741. 

d.  Name  of  Party  Injured,  or  whose 

Property  Stolen,  Sk.,  1742. 

e.  Description  of  Property  or  Instru- 

ment, 1746. 
/.  Value,  1747. 

g.  Contra  Pacem  and  Contra  Formam 

Statuti,  1747. 

h.  Amendment,  when  Allowed,  1748. 

5.  Several  Omnts,  1752. 

6.  When  Proeeevtion pia  to  EUetion,n69. 

7.  Cbpy  ef  Indtetment,  4v.,  1756. 

8.  Demnrrer  and  Quashing  IndictmeTttfllSiT. 

9.  Aider  by  Verdict,  1761. 

10.  Nolle  Pnmqni,  1762. 

11.  Poweraqf  Gra»dJwry.8eeiidtn,C(A.VJ9l, 
18.  JReamal  of.  See  Cbowe  Office  (Cbb- 

tiobabi). 

III.  IBIAL. 

1.  Changing  Venue,  1763. 

2.  Arraignment,  1764. 

S.  PoajMning  or  Adjourning  Tri^. 
a.  Postponement,  1766. 
h.  Adjournment,  1769. 

4.  PUas. 

a.  Pleaa  in  Aliatement,  1770. 

&.  Special  Pleas,  1771. 

e.  Withdrawing  Plea,  1771. 

d.  Autrefois  Acquit  and  Antrefdifl  Con- 

vict. 

i.  VaUdity,  1771. 

ii.  Practice,  1777. 

5.  Reeognieances. 

a.  Entering  into,  1779, 
&.  Estreat,  1781. 

e.  Forfeiture  aad  Discharge,  1783. 
d.  Of  BaiL   See  infra,  XV.  Bail. 

0.  To   Keep   the   Peace.   See  infra,. 
XIV.  ABTICLES  OF  TEE  PEACE 

6.  Oth^I^nts. 

a.  Bringing  up  Prisoner,  1786. 

b.  Standing  in  the  Docit,  1786. 

c.  KcRding  iDdictment,  1787. 

d.  Order  of  Trial,  1787. 

e.  Right  of  Acquittal  on  Indictment  of 

Several,  1788. 

f.  Trial  on  a  Verdict  in  a  Civil  Case, 

1788. 

g.  Money  and  Chattels  of  Prisoners, 

1788. 

h.  Affidavits,  1790. 

t.  Death  of  Parties,  1790. 
j.  The  Prosecution,  1791. 
k.  Illness  of  Prisoner  during  Trial.  See 

post,  coL  1801. 
L  Contempt  of  Court.  See  Contempt 

OF  CODET. 

XV.  JuBiEs  AND  Challenges, 

1.  Grand  Jnry,  1791. 

2.  Petty  and  Special  Jury,  1793. 

3.  atallenges,  1796. 

4.  View,  1800. 

6.  Locking  up,  1800. 

6.  Discharge  of,  1800. 

7.  Jury  Prooeti,  1802. 

8.  QKettiontfor  Jnry,  1803. 
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T.  CODSSEL,  ADDBBSSEB  TO  JUST,  fta 
*    1.  Cwnt^for  PnieouttoM,  1803. 

2.  Defence  by  Coviud,  1804. 

3.  Right  of  Jteply  and  Simmimg  up 

deuce,  1808. 

VI.  EVIDENOB. 

1.  CoT^etiioru  and  Admisfwm. 

a.  CoofessioDB,  when  Admissible,  1811. 

b.  Other  Foiata  relating  to  Confosaions, 

1825. 

0.  AdmiBsions  other  than  Confessions, 
1827. 

d.  Proof  of,  1831. 

8.  Dapoiitioja. 

a.  Form  and  Contents,  1835. 
h.  Duties  of  Magistrates,  1838. 

e.  When  Admissible  in  Evidence,  1838. 

d.  Copies,  1847. 

e.  EzaminatioQon — Patting  in,  &c  1848. 
8.  Dying  Beelaratiotu.   See  Mubdeb,  post 

col.  1628. 

4.  Prttumvtiont  or  ProbabUttiet  of  Guilt, 

1851. 

5.  Aoeompluset,  1852. 

6.  Ompetewy  cf  Witwet,  1856. 

7.  Mode  of  Giving  and  Practice  at  Trial. 

a.  Compelling  Attendance,  1860. 
h.  Administering  Oath  or  Affirmation, 
1861. 

«.  Ordering  to  Leare  Court,  1862. 

d.  Calling  Witnesses  on  Back  criF  Indict- 

ment, 1863. 

e.  Examining  and  Cross  -  Examining 

Witnesses,  1864. 
/.  Evidence  to  Character,  1869. 

g.  Evidence  of  Identity,  1870, 

8.  Privilege  of  Witnestet. 

a.  Tendency  to  Criminate,  1870. 

b.  Solicitor  and  Client,  1872. 

c.  In  other  Cases,  1874. 

9.  AdmiMtihility  i(f  Eeidenee  of  other  Of- 

fences^ 1874. 

10.  Documentt. 

a.  Admissibility  Generally,  1881. 

h.  Notice  to  Produce,  1884. 

c.  Secondary  Evidence,  1880. 

d.  Inspection  before  Trial,  1887. 

e.  Proof  of,  1887. 

11.  Precious  Gmvicttoru  attd  Records.  See 

coL  1697. 

12.  NvwAer  of  WUneste$  necessary.  See 

TbE&SON,  col.  1601  — P£BJDRT,  CoL 
1640,  et  seq. 

VII.  Verdict. 

1.  Generally,  1891. 

2.  AUempU  to  OommU  Offenee$^  1893. 


X  Ebbob  ahd  Appeal. 

1.  Writ  nf  Error,  19U. 

2.  Appeal,  1916. 

8.  G»tH<ifCrouMCaauRmrBed,m7. 

XI.  Paedok,  1920. 

XII.  APFBEHBNSION  AlTD  "AEBEST  OF  OTFEN- 

DEB3. 

1.  By  Conttahles  arid  Private  iTidividuale, 

1921. 

2.  Warrant  of  Justices,  1936L 

3.  Bewh  Warrants,  1927. 

4.  Conveying  Prisoner  to  Prison,  1927. 

6.  an-eiament  and  Cbtifinement  ^  JVifoiunb 
See  Pbison. 

XIIL  Seaboh  Wabbahts,  I9S8. 

XIV.  Articles  of  the  FeaoX. 

1.  Generaliy,  1929. 

2.  Jnttioei,  1932. 

XV.  Bail. 

1.  Application,  when  GnuUea,  I99SL 

2.  Application,  how  Siitde,  1936. 
8.  Other  Points,  1937. 

XVI.  Costs. 

1.  Expenses  of  Proseevtion,  19SS. 

2.  Reioard*  for  Extraordinary  Bieertiou  or 

Diligtnce,  1942. 

3.  Costs  in  other  Cases,  1942. 

4.  After  Itevwral  by  Certiorari,  1948. 

5.  luxation,  1949. 

6.  E^orcing  Payment,  1950. 


Vni.  New  Tkial,  1897. 

IX,  Judgment  and  PnNiSHMEifT. 

1.  Gentfralhj,  1901. 

2.  At  Nisi  Prius,  1908. 

3.  Bringing  vp  for  Jvdgment  before  Queen's 

Bench  Dieision,  1908. 

4.  Arrest  of  Judgment,  1910. 
6.  Reversal  of  Judgment,  1910. 
6.  Imprisonment,  Time  of,  1911. 


A.  PERSONS,  LIABILITT  OF. 

I.  PEBS0K9  CAPABLE  OF  COSIUITTINa 
OFFENCES. 

1.  As  to  State  of  Mind,  1100. 

2.  Agents,  1103. 

3.  Persons  nnder  Coercion  amd  Compultxm. 

a.  Presumed  Coercion  of  Wife.  1105. 

b.  Other  Persons  under  Compulsion,  1108. 

4.  Corporations,  1109. 

5.  Deaf  and  Dumb  PersonM-WOS, 

6.  Drunkards,  1110. 

7.  Foreigners,  1110. 

8.  Infante,  1111. 

9.  Insane  Persons,  1111. 

1.  As  TO  State  op  Mind. 

Hens  rea.]— The  general  rule  of  law  is  that  a 
person  cannot  be  convicted  in  a  proceeding  of 
a  criminal  nature  unless  it  can  be  shown  tliat 
he  had  a  guilty  mind.  Though  the  legislature 
may  enact  that  persons  shall  be  criminaliy 
responsible  for  certain  acts  even  though  they 
have  no  guilty  mind,  yet  it  is  for  the  prosecution 
to  show  that  the  legislature  has  in  fact  so  enacted 
—per  Field,  J.  Chislwlnt,  v.  Doultoa,  68  L.  J., 
M.  C.  133  J  22  Q.  B.  D.  736 ;  60  L.  T.  966 ;  37 
W,  R.  749  ;  16  Cox,  C.  C.  675  ;  53  J.  P.  550. 

As  a  general  rule  no  penal  consequences  are 
incurred  where  there  has  been  no  personal 
neglect  or  default,  and  a  mens  rea  is  essential  to 
an  offence  under  a  penal  enactment,  unless  a 
contrary  intention  appears  by  express  language 
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or  necessary  inference.  Dic1tin$im  T.  FUtcher^ 
43  L.  J.,  M.  C.  25  :  L.  B.  9  C.  P.  1 ;  29  L.  T. 
£40. 

By  a  railway  act  it  was  enacted  "that  if  any 
person  shall  do  any  act,  matter,  or  thing  to 
obstmctthe  free  passage  of  the  railway  or  any 
part  thereof,"  he  shall  be  liable  to  a  penalty  : — 
Held,  that,  to  render  a  party  liable,  he  must 
have  intended  to  have  committed  the  obstruction 
complained  of.  Battina  y,  Srittol  and  Exeter 
JB.V.,  3  L.  T.  665  ;  9  W.  R.  271. 

It  is  a  general  principle  of  oar  criminal  law 
that  there  must  be,  as  an  essential  ingredient  in 
a  criminal  ofience,  some  blameworthy  condition 
of  mind.   Sometimes  it  is  negligence,  sometimes 

S sometimes  guilty  knowledge — but  as  a 
role  there  must  be  someuing  of  that 
rhich  is  designated  by  the  ezpreasion 
mens  rea — ^per  Cave,  J,  Chiaholm  t,  DvvUon, 
mpra. 

A  guilty  knowledge  on  the  part  of  the  sender 
is  necessary  to  render  him  liable  under  a  railway 
itct  providing  that  he  shall  mark  the  nature  of 
dangerous  goods  on  the  outside  of  the  package 
under  a  penalty.  Seame  v.  Oarton,  2  EL  &  EL 
66 ;  28  li.  J.,  M.  C.  216  ;  6  Jur.  (N.8.)  648  ;  7 
W.  K.  566. 

I  do  not  think  that  the  maxim  as  to  the  mens 
rea  has  so  wide  an  application  as  it  is  sometimes 
considered  to  have.  In  old  times,  and  as 
applicable  to  the  common  law  or  to  earlier 
statutes,  the  maxim  may  have  been  of  general 
application ;  but  a  difference  has  arisen  owing  to 
the  greater  precision  of  modem  statutes.  It  is 
impossible  now  to  apply  the  maxim  generally  to 
all  statutes,  and  it  is  necessary  to  look  at  the 
object  of  each  act  to  see  whether  and  how  far 
knowledge  is  of  the  essence  of  the  offence  created 
— per  Stephen,  J.  Candy  v.  Leeocq,  63  L.  J.. 
M.  C.  125 ;  13  Q.  B.  D.  207 ;  51  L.  T.  265 ;  32 
W.  R.  769  ;  48  J.  P.  59y. 

By  a  colonial  statute  the  sale  or  delivery  of 
wool  subject  to  a  roistered  lien  without  the 
written  consent  of  the  lienee  "  with  a  view  to 
•defraud"  is  made  a  punishable  offence;  in 
words  immediately  following,  the  sale  of  cattle 
subject  to  a  statutory  mortgage  without  such 
■written  consent  is  made  penal,  and  the  words 
"  with  a  view  to  defraud  are  omitted.  In  an 
information  for  such  sale  of  cattle  the  lespon- 
<l^t  was  committed  for  atrial,  but  the  crown 
Kfused  to  prosecute.  The  respondent  thereupon 
brought  an  action  for  malicious  prosecution,  in 
which  he  swore  that  he  Iiad  obtained  the  verbal 
consent  of  the  appellants;  but  this  the  appellants 
4lenied.  The  jury  found  a  verdict  in  tavoor  of 
the  respondent,  and  awarded  damages.  The 
supreme  court  dlschai^ed  a  rule  for  a  new  trial 
•or  for  a  nonsuit  or  verdict  for  the  appellants  : — 
Held,  that  intent  to  defraud  was  not  a  necessary 
element  in  the  statutory  offence  charged,  that 
the  order  of  the  supreme  court  must  be  dis- 
charged, and  a  verdict  for  the  appellants  made 
abBOlote,  with  costs.  Bank  of  Kew  South  Walet 
V.  Piper,  66  L.  J.,  P.  0.  73  ;  [1897]  A.  0.  883  ; 
76  L.Y  572  ;  61  J.  P.  660— P.  C. 

la  order  to  convict  the  licensee  of  a  public- 
bouse  under  sub-s.  2  of  s.  16  of  the  Licensing 
Act,  1872,  for  serving  a  constable  with  liquor  or 
tefresbment  while  on  duty,  mens  rea  or  know- 
ledge on  the  part  of  the  defendant  that  the 
constable  was  on  duty  most  be  proved.  Sherrat 
V.  Be  Itutsen,  64  L.  J.,  M.  C.  218 ;  [1895]  1  Q.  B. 
«18;  15Il.3»8;  72L.T.  839;  43W.i;.B26;  18 
Cox,  a  C.  1S7  i  59  J.  P.  440. 


Under  clause  3  of  s.  27  of  the  Sole  of  Food  and 
Drugs  Act,  1875,  in  order  to  constitute  ttls 
offence  of  giving  a  false  warranty  in  wri^ng  to 
a  purchaser  in  respect  of  an  article  of  food  or 
drug,  a  mens  rea  on  the  part  of  the  seller  at  the 
time  when  the  warranty  was  given  must  be 
proved.  Berbythire  v.  Houlitton^  66  L.  J.,  Q.  B. 
569 ;  [1897]  1  Q.  B.  772  ;  78  L.  T.  624  ;  4B  W.  R. 
527  ;  61  J.  P.  374. 

Honest  belief  u  to  Legality  of  Aet.] — The 

belief,  though  erroneous,  of  a  prisoner  in  the 
existence  of  a  right  to  do  the  act  complained  of 
excludes  criminality.  Reg.  t.  Twote,  14  Cox, 
0.  0.  327. 

The  defendant  was  convicted  under  8*9  Vict, 
c.  100,  s.  44,  of  receiving  two  or  more  lunatics 
into  her  house,  not  being  a  registered  asylum  or 
hospital,  or  a  house  duly  licensed  under  the  above 
act  or  under  an^  previous  act,  but  it  was  specially 
found  by  the  3ury  who  convicted,  that  though 
the  persons  so  received  were  lunatic,  the  defen- 
dant honestly,  and  on  reasonable  grounds, 
believed  they  were  not  lunatic : — Held,  that  such 
belief  was  immateriaL  and  t  hat  the  conviction  was 
right.  Reg.  v.  BUhop,  49  L.  J.,  M.  C.  46 ;  6 
Q.  B.  D.  259  ;  42  L.  T.  240  ;  28  W.  B.  475 ;  14 
Cox,  C.  C.  404  ;  44  J.  P.  330. 

The  prisoner  was  convicted  under  24  &  25  Vict, 
c.  100,  s.  57,  of  bigamy,  having  gone  through  the 
ceremony  of  marriage  within  seven  years  after 
she  had  been  deserted  by  her  husband.  The  juiy 
found  that  at  the  time  of  the  second  marriage 
she  in  good  faith  and  on  reasonable  grounds 
believed  her  husband  to  be  dead : — Held,  by 
majority  of  the  court,  that  a  hon&  fide  belief  on 
reasonable  grounds  of  the  death  of  the  husband 
at  the  time  of  the  second  marriage  afforded  g 
good  ddlence  to  the  indictment,  and  that  the 
conviction  was  wrong.  Reg.  v.  TuUtm,  58  L.  J. 
M.  C.  97  ;  23  Q.  B.  D.  168  ;  60  L.  T.  899  ;  3( 
W.  B.  716  ;  16  Cox,  C.  C.  629  ;  54  J.  P.  4— 
C.  C.  K. 

A  man  was  convicted  under  21  k  25  Vict  c 
100,  s.  55,  of  unlawfully  taking  an  unmarried 
girl,  under  the  age  of  sixteen,  out  of  the  posses- 
sion and  against  the  will  of  her  father.  It  was 
proved  that  he  did  take  the  girl,  and  that  she 
was  under  sixteen  ;  but  that  he  boniLfide  believed 
and  had  reasonable  ground  for  believing  that  she 
was  over  sixteen  : — Held,  that  the  latter  fact 
afforded  no  defence,  and  that  he  was  rightly  con- 
victed. Reg.  V.  Prince,  44  L.  J.,  M.  C.  122 ; 
L.  a  3  C.  C.  154  J  32  L.  T.  700  ;  24  W.  R.  76  ; 
13Cox,C.  C.138. 

Seientsr.] — In  a  colliery  certain  horses  were 
worked  white  suffering  from  raw  wounds.  T.  was 
an  owner,  and  S,  was  the  certificated  manager, 
blit  neither  was  proved  to  be  present  or  to  have 
any  notice  or  knowledge  of  the  state  of  the 
horses  : — Held,  that  the  justices  were  wrong  in 
convicting  S.  of  illtreating  the  horses  under  11 
St  12  Vict,  c  92,  8.  2,  merely  because  he  was  cer- 
tificated manager,  and  that  some  knowledge  of 
the  matter  was  an  css^tial  ingredient  of  that 
offence.   Small  v.  Warr,  47  J.  P.  20. 

Deliriom  tremens.] — Drunkenness  is  no  excuse, 
but  delirium  tremens  caused  by  drinking,  and 
differing  from  drunkenness,  if  it  produces  such  a 
degree  of  madness,  even  for  a  time,  as  to  render 
a  person  incapable  of  distinguishing  right  from 
wrong,  relieves  him  from  criminal  responsibility. 
Reg.  V.  Bavit,  14  Cox,  C.  C.  663. 
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Ignoruice  of  Law.] — TgnoriiDce  of  a  statute  is 
no  excose  for  the  violation  of  its  provisions. 
JBm.  t.  Craa-thaw,  Bell,  C.  C.  303  ;  3U  L.  J.,  M. 
C.  08 ;  8  L.  T.  SIO ;  9  W.  &  38  ;  6  Cox,  C.  C. 

A  foreigner  is  therefore  guilty  of  a  crime  com- 
mitted by  him  in  Englnncl,  though  he  did  not 
know  he  was  doing  wrong,  and  the  act  was  not 
an  oSence  in  hia  own  country.  Sex  t.  £iop,  7 
Car.  ft  P.  456. 

Where  a  prisoner  waa  indicted  for  an  offence 
on  the  high  seas  under  a  statate  passed  a  few 
weeks  before,  and  before  notice  could  have 
reached  the  place  where  the  offence  was  com* 
mitted  : — Held,  that  as  he  could  not  have  been 
tried  before  the  passing  of  the  statute,  and  could 
not  have  beard  of  it,  he  ought  to  be  pardoned. 
Mem  T.  Bailey,  B.  &  B.  I. 

See  further,  Maxius. 

2.  Agehts. 

Innocent  Agent— Liability  of  Employer  as 
Piineipal.] — If  a  man  docs,  by  means  of  an  in- 
nocent agent,  an  act  wbidi  amounts  to  a  felony, 
the  employer,  and  not  the  agent,  is  accountable 
for  the  act   Meg.  v.  BU-a«dale,  2  Car.  &  K.  765. 

Where  two  persons  were  indicted  for  making 
and  engraving  a  plate  for  the  purposes  of  forgery, 
and  it  was  proved  that  one  of  them  gave  the 
order  for  the  manufacture  of  the  plate  to  an  in> 
nocent  agent,  who  never  saw  the  other  until  it 
was  oompleted  : — Held,  that  they  were  both  cor- 
rectly chai?:ed  as  principals.  Meg.  v.  Bull,  1 
Cox,  C.  C.  281. 

Where  persons  employ  an  innocent  agent  to 
engrave  a  plate,  they  may  be  indicted  for  the 
felony  of  engraving  it.  Meg,  t.  Mazeau,  9  Car. 
ft  F.  676. 

Prisoner  induced  a  child  of  the  age  of  nine 
years  to  rob  his  father's  till  and  give  him  the 
money.  On  his  indictment  as  principal  for  this 
offence,  it  is  a  question  for  the  jury  whether  the 
childwaa  an  innocent  agent  orparticeps  criminis ; 
ood  if  the  latter,  the  prisoner  must  be  acquitted. 
Mw.  T.  Manley,  I  Cox,  C.  C.  101. 

If  A.,  by  letter,  desires  B.,  an  innocent  agent, 
to  write  the  name  of  B.  to  a  receipt  on  a  post- 
office  order,  and  the  innocent  agent  does  it, 
believing  that  he  is  authorised  so  to  do,  A.  is  a 
principal  in  this  forgery,  and  it  makes  no  differ- 
ence, that,  hj  the  letter,  A.  says  to  B.  that  Le  is 
at  liber^  to  sign  the  name  of  S.,  and  docs  not  in 
CTpress  words  direct  him  to  do  so.  M^.  v.  Clif- 
ford, 2  Car.  ft  K.  902. 

The  prisoner  employed  a  die-sinker  to  make, 
for  a  pretended  innocent  purpose,  a  die  calcu- 
lated to  make  shillings.  The  die-sinker,  suspect- 
ing Ctaud,  informed  the  commissioners  of  the 
Mint,  and,  under  their  directions,  made  the  die, 
for  the  pnrpose  of  detecting  the  prisoner  : — ^Held, 
that  the  die-sinker  was  an  innocent  agent,  and 
the  prisoner  rightly  convicted  as  a  principal 
under  2  ft  3  Will  4,c.84,8.  10.  Meg.  v.  Bannen, 
2  M.  C.  C.  809 ;  1  Car.  ft  K.  295. 

Where  a  prisoner,  charged  with  uttering  a 
£oiged  not£  to  A.,  knowing  it  to  be  forged,  gave 
forged  notes  to  a  boy  who  was  ignorant  of  that 
fact,  and  directed  him  to  pay  away  the  note 
mentioned  in  the  indictment  at  A.'b  for  the  pur- 
chase of  goods,  and  the  boy  did  so,  and  brought 
back  the  goods  and  the  change  to  the  prisoner  ; — 
Held,  that  it  waa  an  uttering  by  Uie  prisoner 
to  A.  Mcxy.  QUee,  Car.  C.  L.  IW  ;  1  M.  C.  C. 
166. 


B.  was  one  of  many  persons  employed  whoso- 
wages  were  paid  weekly  at  a  pay-taole.  On  one 
occasion  when  B.'s  wages  were  due  the  prisoner 
said  to  a  little  boy,  "  I  will  give  you  a  penny 
if  you  will  go  and  get  B.'s  money."  The  boy 
went  innocently  to  the  pay-table,  and  said  to- 
the  treasurer,  "I  am  come  for  B.'s  money"  ;  and 
B.'s  wages  were  given  to  him  : — Held,  that  the- 
prisoner  might  be  convicted  of  obtaining  the- 
money  by  false  pretences.  Meg.  v.  Bnteher, 
BeU,  C.  C.  6  ;  28  X.  J.,  M.  C.  14;  4  Jnr.  Cn.S.> 
1155  ;  7  W.  B.  38  ;  8  Cox,  C.  C.  77. 

The  prisoner,  knowing  that  some  oM  coontry 
banknutes  were  valueless,  gave  them  to  a  man  to 

Eass,  telling  him  to  say,  if  asked  about  them,  that 
e  bad  taken  them  from  a  man  he  did  not  know  : 
— Held,  that  the  prisoner  was  guilty  of  obtaining: 
the  money  by  false  pretences.  Meg.  v.  DoKeVy 
37  L.  J.,  M.  C.  62 ;  17  L.  T.  481 ;  16  W.  R.  344  j 
11  Cox,  C.  C.  115. 

A  prisoner  was  indicted  for  the  murder  of  her 
infant  child  by  poison.  She  purchased  a  bottle 
of  laudanum,  and  directed  the  |)crson  who  hod 
the  care  of  the  child  to  give  it  a  teaspoonfut 
every  night.  The  person  did  not  do  so,  but  pat 
the  Dotde  on  the  mantelpiece,  where  another 
little  child  found  it,  and  gave  part  of  the  con- 
tents to  the  prisoner's  child,  who  soon  after 
(lied : — Held,  that  the  administering  of  the- 
laudanum  by  the  child  was  as  much,  in  point  off 
law,  an  administering  by  the  prisoner,  as  if  she 
herself  had  actually  administered  it  with  her  own 
hand.  Reg.  v.  Miehael,  9  Car.  ft  P.  366 ;  Z 
M.  C.  C.  120. 

Onus  of  Proof  that  ^ent  innooent.]— Whcrc- 
agcnts  appear  to  have  acted  in  good  faith,  and 
tlie  prisoner  relies  on  their  being  guilty,  and 
therefore  principals  in  the  felony,  the  onus  is  on 
him  to  prove  it.  Meg.  t.  VaUer,  1  Cox,  C.  0. 
Hi. 

FoBsenitm  by  Agent.]— In  order  to  convict  a 
person  charged  on  2  ft  8  Will.  4,  c.  34,  s.  8,  witb 
having  in  his  possession  more  than  three  pieces- 
of  counterfeit  coin,  with  intent  to  utter  them,  it 
was  not  necessary  that  the  possession  should  be- 
an individual  possession,  but  it  was  enough  if 
the  coin  was  in  the  possession  of  the  person  so- 
charged,  or  his  immediate  agent.  Meg.  t.  \VU- 
liatus.  Car.  ft  M,  259.  iS;?^  24  ft  26  Vict  o.  90,, 
s.  1. 

Concealment  of  Birth— Bniial  by  Agonkt.)— 

post,  col.  1482,  et  seq. 

LiabiUty  of  Kaatsr  for  Acts  of.l— The  owner 
of  works  carried  on  for  his  benefit  oy  his  agents 
and  servants,  is  liable  to  an  indictment  for  a 
nuisance,  resulting  from  the  mode  of  carrying  on 
the  business,  although  such  nuisance  was  com- 
mitted in  opposition  to  his  orders,  and  without 
his  knowledge,  the  proceedings  by  indictment  iib 
such  case  being  criminal  in  form  only.  Meg,  v. 
Stcphem,  7  B.  ft  S.  710  ;  36  L.  J.,  Q.  B.  251 ;  L.  B. 
1  g.  B.  702  ;  12  Jnr.  (H.8.)  961 ;  14  L.  T.  698  i. 
14  W.  B.  859. 

B.  was  a  person  who  kept  fireworks  contrary 
to  the  statute.  In  his  absence  a  fire  broke  ovk 
by  the  negligence  of  his  servants,  and  a  rocket 
ignited,  fiew  across  the  road  and  killed  a  penoa  : 
— Held,  that  a  conviction  of  manslaughter  wa* 
wrong,  as  the  death  was  caused  by  the  servant's 
negligence.  Meg.  v.  Bmnett,  Bell,  C.  C.  1  ;  28  L. 
J.,  M.  C.  27  ;  4  Jnr.  1088  ;  7  W.  a  40  ;  S 
Cox,  0.  C.  74. 
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3.  Pebsonb  cndeb  Coebcion  and 
Compulsion. 

a.  Trwomed  Ooerelon  of  Wlft. 

When  Crime  Ooinmitted  in  Hoiband't  Preiflncs.] 

— A  wife  cnDiiot  commit  larceny  in  the  company 
of  her  husband,  for  it  is  deemed  his  coercion  and 
not  ber  Tolantary  act.  Anon.,  2  East,  F.  C. 
659. 

The  law,  out  of  tenderness  to  the  -wife,  if  a 
felony  is  committed  in  the  prcs(^ncc  of  the  bus- 
band,  raises  a  presumption  pi-iniil  facie,  and  primi^ 
facie  only,  that  it  was  done  under  his  coercion. 
Jtex  V.  Iliighpf,  2  Lcwin,  C.  C.  229. 

A  wife  went  from  house  to  house  uttering  base 
coin.  Her  husband  accompanictl  her,  but  re- 
mained outside  : — ^Held,  that  the  wife  acted  under 
che  huslHind's  coercion.  Gmotty't  Que,  2  Lcwin, 
C.  C.  229. 

Husband  and  wife  were  jointly  tried  upon  an 
indictment  charffing  them  with  feloniously 
wounding,  with  intent  to  disfigure.  The  jury 
found  that  the  wife,  at  the  time  of  the  commis- 
sion of  the  offence,  acted  under  the  coercion  of 
her  busbnnd,  and  that  she  herself  did  not  per- 
sonally inflict  any  violence  : — Held,  that  she 
could  not  be  convicted.    It^g.  v.  Smith,  Dear.fi: 

B.  C.  C.  r>T,3  ;  27  L.  J..  SI.  C.  204  ;  4  Jur.  (S-S.) 
395  ;  6  W.  K.  471  ;  8  Cox,  C.  C.  27. 

If  larceny  is  committed  iointly  by  husband 
and  wife,  the  lutler  is  entitled  to  be  acquittcii,  as 
she  must  be  prctiumed  to  bj  under  his  coercion 
and  control.    Itix  v.  Kiiight,  1  Car.  &  P.  11(1. 

Husband  and  wife  were  jointly  indicted  for  a 
misdemeanor  in  uttering  counterfeit  coin  : — 
Held,  that  the  wife  was  entitled  to  im  acquittal, 
as  it  appeare<l  that  she  utteretl  the  money  in  the 
presence  of  her  husband.   Rex  v.  Prk  e,  8  Car. 

ac  p.  19. 

But  on  an  indictment  against  a  married  woman 
for  falsely  swearing  herself  to  be  next  of  kin,  !in<l 

Erocuring  administration  : — Held,  that  she  might 
s  guilty,  although  her  husband  was  with  her 
when  she  took  the  oath.   Beaj  v.  Dicki,  \  Kuss. 

C.  &  M.  147. 

Joint  CommiBiion  of  Crimo — AbBence  of  Wife- 
Marital  ComptUaion.] — The  fact  th.it  the  parties 
charged  with  a  crime  arc  married  does  not  form 
a  presumption  of  compulsion  by  the  husband, 
and  no  such  presumption  arises  where  a  woman 
procures  and  contrives  the  commission  of  an 
offence  commit  tetl  by  thehusbaml  in  her  absence. 
Sroum  T.  Att'Gen,  of  Ken>  Zealand,  67  L.  J., 
P.  C.  7  ;  77  L.  T.  414— P.  C. 

Lareony— Pouuiion  of  Oooda— Qaeatlon  for 
Jury.  ] — Where  goods  are  found  in  the  house  of  a 
married  man  and  such  possession  is  proved  as 
evidence  of  larceny,  they  must  be  considered  in 
his  possession  and  not  in  possession  of  his 
wife,  unless  she  says  something  that  implicates 
herself,  in  which  case  it  is  a  question  for  tne  jury 
as  to  whose  possesion  the  goods  were.  Reg.  y. 
Sankt,  1        C.  C.  238. 

Xeeai'viog  Stolen  Ooods.] — A  wife  cannot  be 
convicted  of  feloniously  receivinggoods  stolen  by 
her  husband.  Seg.  V.  Brooks,  iJear.  C.  C.  184  ; 
22  L.  J.,  M.  C.  121  ;  17  Jur.  400  ;  1  W.  B.  818  : 
6  Cox,  C.  C.  148. 

A  wife,  jointly  with  her  husband,  cannot  be 
convicted  of  receiving  stolen  goods.  Itfig.  v. 
Matth^wM,  X.  &  M.  387  ;  1  Den.  C.  C.  o'J6  ;  14 
Jnr.  513 ;  4  Cox,  C.  C.  214. 


Where  both  were  found  guilty  oa  a  joint  in 
dictment,  the  conviction  of  the  husband  affirmed, 
that  of  the  wife  quashed.  lb. 

 Applieation   to  ConfeMloii.]  —  Where 

stolen  goods  arc  found  in  a  man's  house,  and  hi» 
wife,  in  his  presence,  makes  a  statement  exoner- 
ating him,  and  criminating  herself  : — Semble, 
that,  with  respect  to  the  admissibility  of  this 
statement  in  evidence  against  her,  it  may  be  s 
question  whether  the  doctrine  of  presumed 
coercion  does  not  apply.  Seg.  v.  Laugher,  2  Car. 
&.  K.  225. 

Coining  Implements  Ponnd  in  House.] — U 

coining  implements  are  found  in  a  house  occupio<l 
by  a  man  and  his  wife,  the  presumption  is,  that 
they  are  in  the  possession  of  the  husband  alone  ; 
unless  there  are  circumstances  to  show  that  the 
wife  was  acting  sepatately  and  witbonc  her  ba»< 
band's  sanction,  they  cannot  both  be  convicted 
Reg.  V.  Banher,  4  Cox,  C.  C.  272. 

The  fact  of  a  wife  attempting  to  break  up 
coining  implements  at  the  time  of  her  husband's 
apprehension,  if  done  with  the  object  of  screen- 
ing him,  is  no  evidence  of  a  guilty  possession. 
lb. 

Crime  Committed  when.  Hatband  Absent.] — IE 

a  wife  commits  larceny  in  the  absence  of  her 
husband,  and  by  his  mere  command,  tihe  is. 
punishable  bs  if  she  was  sole,  and  the  husband,  it 
is  saiil,  mav  be  accessory  to  the  wife.  Anon.,  2 
East,  P.  0.  551f. 

A  wife  who  takes  an  independent  part  in  the 
commission  of  a  crime,  when  her  husband  is  not 
prcKcnt,  is  not  protected  by  her  coverture.  Bvg. 
V.  John.  13  Cox,  C.  C.  100. 

A  wife,  by  her  husband's  order  and  procuration, 
but  in  his  absence,  knowingly  uttered  a  forget! 
order  and  cerlificiite  for  the  payment  of  prize- 
money  : — Heltl,  that  the  presumption  of  coercion 
at  the  time  of  uttering  did  not  arise,  as  the  hus- 
band wasat^nt;  and  that  the  wife  might  be 
convicted  of  the  uttering,  and  the  husband  oC 
procuring.  Bex  t.  Morris,  B.  ft  B.  C.  C. 
270. 

Husband  and  wife  were  jointly  indicted  for 
stealing.  The  husband  was  in  the  employ  of  the 
prosecutors,  and  was  seen  near  the  spot  when  the 
property  stolen  arrived  at  the  prosecutors'.  The; 
next  day  the  wife  was  seou  near  the  spot  where; 
her  husband  was  engaged  on  his  work.  She  was 
at  a  spot  where  there  was  no  road,  with  a  bundle 
concealed,  and  was  toUowed  home.  On  the  fol- 
;  lowing  day  she  pledged  the  stolen  property  ab 
two  different  places.  Atone  of  the  places  where 
she  was  not  known  she  pledged  in  a  false  name  : 
— Held,  that  upon  this  evidence  the  wife  might 
be  convicted  of  stealing  the  property.  Beg,  v. 
aken,  U  Cox,  C.  G.  93  ;  18  L.  T.  m  \  16  W.  R. 
941. 

FreBnmptio&  maybe  Bebatted.]— Thodoctrins 
of  coercion,  as  applicable  to  a  crime  committed 
by  a  married  woman  in  the  presence  <rf  her  hus- 
band, cm^  raises  a  disputable  presumption  of  law 
in  her  favour,  which  is  in  all  cases  capable  of 
being  rebutted  by  the  evidence.  Seg,  T.  Torjpctu 
12  Cox,  0.  0.  45. 

To  what  Offenoai  Applicable.] — This  dispnt-. 
able  presumption  of  law  exists  in  misdemeanours, 
OS  well  as  in  felonies,  and  the  question  for  the 
jury  is  the  some  in  both  cases.  lb. 
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The  doctrine  applies  to  the  crime  of  robbery 
with  violence,  lb. 

Upon  an  indictment  for  highway  robbery  with 
violence,  D.  and  his  wife  were  fonnd  goilt?,  the 
jury  finding  as  to  the  wife  that  she  bad  acted 
under  the  compulsion  of  her  husband  : — Held, 
that  as  to  the  wife  the  verdict  amounted  to  one 
of  not  guilty.   Reg.  v.  SyJut,  15  Cox,  C.  C.  771. 

Husband  and  wife  may  be  jointly  convicted  of 
an  assault.  Beg.  t.  Oute,  2  M.  C.  C.  53  ;  6  Car. 
&  P.  241. 

Or  for  keeping  a  bawdy  house.  Bax  r.  Wil- 
iiamt,  10  Mod.  63  i  1  SaUc  S84. 

Or  for  keeping  a  gaining  bouse.  Bern  t.  Diwm, 
10  Mod.  336. 

If  husband  and  wife  jointly  commit  a  murder, 
both  are  equally  amenable  to  the  law,  as  the 
doctrine  of  presiuned  coercion  of  the  wife  does 
not  apply  in  murder.  Seg.  T.  Manning,  2  Car. 
&  E.  903. 

So  also  a  wife  ia  amenable  as  an  accessoiy  be- 
fore the  fact  to  a  murder  committed  by  her  hus- 
band ;  but  if  the  only  part  she  took  in  the  trans- 
action was  in  harbouring  and  comforting  her 
hoBband  after  the  crime  was  committed,  she  is 
not  liable  as  an  accessory  after  the  tact  lb. 

ladiotment.  ] — Where  a  woman  was  indicted 
a&  "  the  wife  of  A."  it  is  sufficient  proof  that  she 
^^-as  BO,  without  adducing  further  evidence  to 
prove  the  fact.   Eex  v.  Knight,  1  Car.  &  P.  116. 

QoMtion  to  be  left  to  Jury.] — A  husband  and 
wife  were  jointly  indicted  for  receiving  stolen 
goods,  and  both  convicted : — Held,  that  as  the 
charge  against  the  husband  and  wife  was  joint, 
and  it  had  not  been  left  to  the  jury  to  say 
whether  she  received  the  goods  in  the  absence  of 
the  husband,  the  conviction  oC  the  wife  was 
wrong,  though  she  had  been  more  active  than  her 
husband.    Hrx  v.  Archer,  1  M.  C.  C.  143. 

When  a  wife  was  indicted  with  her  husband 
for  receiving  stolen  property  and  the  evidence 
was,  that  although  not  present  when  her  husband 
received  the  property  she  had  subsequently  dealt 
with  it  and  ultimately  destroyed  it : — Held,  that 
it  was  a  question  for  the  jury  whether  she  acted 
for  die  purpose  of  aiding  her  husband  in  turning 
the  goods  to  a  profit,  or  whether  she  acted  thiu 
to  conceal  her  husband's  guilt  and  screen  him 
from  the  consequences.  In  the  first  case  she 
might  be  found  guilty,  in  the  second  she  ought 
to  be  acquitted.  Beg.  v.  McC'hreni,  3  Cos,  C.  C. 
425. 

A  woman  and  her  husband  and  F.  were  in- 
<licted  jointly  for  burglary  and  receiving.  The 
jury  found  1'.  guilty  of  housebreaking,  and  the 
woman  and  her  husband  of  receiving.  Part  of 
the  stolen  property  was  found  in  the  house 
where  she  and  her  husband  lived  together  ;  and 
she,  in  the  absence  of  her  hnsband,  some  time 
after  the  housebreaking,  was  seen  dealing  with 
part  of  the  stolen  things,  when  she  made  a  state- 
ment importing  a  knowledge  that  they  had  been 
stolen.  The  judge  declined  to  leave  it  to  the 
jury  to  find  whether  she  received  the  stolen 
property  from  her  husband  or  in  his  absence  : — 
Hdd,  that  the  conviction  could  not  be  supported. 
Reg.  V.  Wardroper,  Bell,  C.  C.  249  j  29  L.  J., 
M.  C.  116 ;  6  Jur.  Cn.8.)  232;  1  L.  T.  416;  8 
W.  E.  217  ;  8  Coi,  C.  C.  284. 

 Evidenoe  of  Marriage.] — A  woman  was 

indicted  for  uttering  counterfeit  coin.  At  the 
time  of  the  commiuion  of  the  offence  she  was 


in  company  witli  a  man  who  went  by  the  same 
name,  and  who  was  convicted  at  the  previous 
assizes  of  the  offence.  When  the  prisoners  were 
taken  into  custody,  the  constable  addressed  the 
female  as  the  miue  prisoner's  wife.  He  denied 
the  fact  in  the  hearing  and  presence  of  the 
woman.  Since  her  committal  she  had  been  con- 
fined of  a  child  : — Held,  that,  under  the  circum- 
stances, although  the  woman  had  not  pleailed 
coverture,  and  even  although  she  had  not  as- 
serted she  was  manied  to  the  male  prisoner  wheu 
he  stated  she  was  not  his  wife,  it  was  a  question 
for  the  jury  whether,  taking  the  birth  of  the 
child  and  the  whole  circumstances,  there  was  DOS 
evidence  of  the  marriage,  and  the  jury  thought 
there  was,  and  acquitted  her.  Beg.v.JiPGiniiet, 
11  Cox,  C.  C.  391. 

Where,  on  the  trial  of  a  man  and  woman  for 
larceny,  it  appears  that  they  addressed  each  other 
as  husband  and  wife,  and  passed  and  appeared  as 
such  and  were  so  spoken  of  by  the  witnesses  for 
the  prosecution,  it  will  be  for  the  jury  to  say 
whether  they  are  satisfied  that  they  are  in  face 
husband  and  wife,  even  though  the  woman 
pleaded  to  the  indictment,  whic£  described  her 
as  a  single  woman.  Jleg.  Woodujard,  8  Car. 
&  P.  661. 

In  such  a  case  a  female  ought  not  to  be  In- 
dicted as  a  single  woman.  lb. 

Where  a  woman  is  charged  with  comforting, 
harbouring  and  assisting  a  man  who  has  com- 
mitted a  murder,  if  the  counsel  for  the  prosecu- 
tion has  reason  to  believe  that  she  was  married 
to  the  man,  and  it  appears  clearly  that  she  con- 
sidered herself  as  his  wife,  and  lived  with  him  as 
such  for  years,  he  will  be  justified  in  not  offering 
any  evidence  against  her,  even  though  he  has  also 
reason  to  believe  that  the  marriage  was  in  somo 
respects  irregular,  and,  probably,  invalid.  Beg. 
V.  Good,  1  Car.  &  K.  185. 

If  a  man  and  woman  be  jointly  indicted  for 
larceny,  the  latter  as  a  single  woman,  in  order  to 
entitle  her  to  acquittal  on  the  ground  of  coercion, 
the  jury  must  be  satisfied  that  the  prisoners wer^ 
in  fact  married,  though  it  is  notabsolutely  necea 
sary  to  prove  the  actual  marriage.  Bex  t- 
SttMoll,  a  Car.  &  F,  434 

b.  Otliar  Parsona  nnder  Otnniralsion. 

When  a  Dsfenoe.] — ^An  apprehension,  thougn 
never  so  well  groundoi,  of  having  property  wasted 
or  destroyed,  or  of  suffering  any  other  mischief 
not  endangering  the  person,  will  afford  no  excuso 
for  joining  or  continuing  with  rebels.  Sew  v. 
M'Grouther,  1  East,  P.  0.  71. 

But  it  is  otherwise  if  the  party  joins  from  fear 
of  death  or  by  compulBion.  Rex  v.  Gordon,  1 
East,  P.  C.  71. 

On  an  indictment  on  7  ft  8  Geo.  4,  c.  80,  s. 
4,  for  breaking  a  threshing-machine,  Uie  jodgo 
allowed  a  witness  to  be  asked  whether  the  molj, 
by  whom  the  machine  was  broken,  did  not  com- 
pel persons  to  go  with  them,  and  then  compel 
each  person  to  give  one  blow  to  the  machine  ; 
and  also,  whether  at  the  time  when  the  prisoner 
and  himself  were  forced  to  join  the  mob,  tbey 
did  not  agree  together  to  run  an'ay  from  the  mob 
the  first  opportunity.  Rex  T.-Crutehl&y,  5  Car. 
k  P.  133. 

A.,  who  was  insane,  collected  a  number  of  per- 
sons together,  who  armed  themselves,  having  a 
common  purpose  of  resisting  the  lawfully  consti- 
tuted authorities  ;  A.  having  declared  that  ho 
wouhl  cut  down  any  constabte  who  came  gainst 
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hiin.  A.,  in  the  presence  of  C.  and  T.,  two  of 
the  persons  of  his  party,  afterwards  shot  an 
assistant  of  a  constable,  who  came  to  apprehend 

A.  under  a  warrant : — Held,  that  C.  and  D.  were 
gnilty  of  murder,  as  principals  in  the  first  degree, 
and  that  any  apprehension  that  C.  and  D.  had 
of  petBOOftl  danger  to  themselves  from  A.,  was  no 
ground  of  defence  for  continuing  with  him  after 
he  had  so  declared  his  purpose  ;  and  also,  that  it 
was  no  ground  of  defence  that  A.  and  his  party 
had  no  distinct  or  particular  object  in  view  when 
they  assembled  together  and  armed  themselves. 

V.  Tyler,  8  Car.  &  P.  616. 
e  apprehension     personal  danger  does  not 
famish  any  excuse  tax  aasistuig  in  doing  any  act 
which  is  ilb^  lb. 

i,  CJOKPORA.TIOHB. 

Tnuat  UaUe.]— A  corporation  a^^egate  may 
be  guilty  at  a  misdemeanor  by  nonfeasance, 
such  as  the  non-repair  of  bridges  which  it  is 
their  duty  to  repair.  Meg.  v.  Birmingham  and 
Glovcester  Ry.,  'i  Bailw.  Gas.  148 ;  2  Q.  &  D. 
236  ;  9  Car.  &  P.  478  ;  S  Q.  B.  223  ;  6  Jar.  804. 

In  such  a  case  an  indictment  is  maintainable 
against  it  in  its  corporate  name.  Ih. 

An  indictment  will  lie  against  a  corporation 
for  a  misfeasance  at  common  law.  Reg.  v.  Great 
Xvrtlh  of  England  By.,  9  Q.  B.  315  ;  16L.J.,M. 
C.  16 ;  10  Jur.  765  ;  2  Cox,  C.  C.  70. 

An  incorporated  company  demurred  to  a  bill 
in  equity,  because  the  discovery  thereby  sought 
might  subject  it  to  criminal  prosecution  under 
69  -Geo.  3,  c.  69  (Foreign  Enlistment  Act)  :— 
Held,  that  a  corporation  was  not  liable  to  be 
indicted  under  that  act,  and  the  court  overruled 
the  demurrer.  Two  Siciliee  (King')  v.  Wileox,  1 
Sim.  (N.s.)  334  ;  19  L.  J.,  Ch.  488 ;  14  Jur.  751. 

"Where  a  corporation  aggregate  are  defendants, 
they  are  not  liable  to  a  prosecation  for  perinry 
though  their  answer  be  never  so  false.  Wych  v. 
Meal,  3  P.  W.  310. 

Appearanee— GertioTari.}— If  indicted  in  the 
queen's  bench,  they  can  appear  by  attorney ; 
but  if  indicted  at  the  assizes,  or  sessions,  where 
tbej  cannot  appear  by  attorney,  they  should 
sp^y  for  a  certiorari  and  appear  by  attorney, 
and  compel  appearance  by  distress  infinite.  Jteg. 
V.  Sirmingham  and  Gloucegter  Ity,  9  Car.  &  P. 
478.  See  S.  C,  I  a.  &  D.  457  ;  3  Q.  B.  223  ;  6 
Jur.  40. 

Certiorari— Beeognisanoes.]— Where  an  in- 
dictment against  a  corporation,  for  the  non- 
repair of  a  highway,  is  removed  by  certiorari,  at 
the  instance  of  the  prosecutor,  the  prosecutor  is 
not  required  by  16  k,  17  Vict.  c.  30,  s.  5,  to  enter 
into  recognizances  to  pay  the  defendant's  costs 
in  case  of  acquittal,  indictments  against  corpora* 
tions  being  excepted  from  the  operation  of  the 
act.  Beg.  v.  Manche»ter  Corporation^  7  El.  &  Bl. 
463  ;  26  L.  J.,  M.  C.  65  ;  3  Jur.  (N.8.)  839  ;  6  W. 

B.  373. 

5.  Bbaf  and  Dumb  Pebsons. 

Axraignment  of— ltDt«  of  Xalie*  or  by  Aet  of 

Cwli.^—See  post,  col.  17C5. 

Hot  Understanding  Proeeedings  at  Trial.]— A 

<leaf  mute  being  tried  for  felony,  was  found 
;railty,  but  the  jury  found  also  that  he  was 
Incapable  of  understanding,  and  did  not  under- 
stand, the  proceedings  at  uie  trial : — Held,  that 


he  could  not  be  convicted,  but  must  be  detained 
as  a  non-sane  person  during  the  queen's  pleasure. 
Ssg,  v.  Berry,  45  L.  J.,  M.  C.  123 ;  1  Q.  B.  D. 
447  ;  84  L.  3!.  680  ;  13  Cox,  C.  C.  189. 

6.  Dbitkkabds. 

Ho  BefBiiM.] — Drunkenness  is  not,  in  law,  any 
excuse  for  crime.  Best  v.  Pearion,  2  Lewin,  C.  C. 

144. 

Although  drunkenness  is  no  excuse,  deliriam 
tremens  caused  by  excessive  drinking  is  different. 
If  it  produces  such  a  degree  of  madness  as  to 
render  the  person  incapable  of  distinguishing 
right  from  wrong  at  the  time  the  oSence  is  com- 
mitted, he  is  relieved  from  criminal  responsibility. 
Beg.  T.  Davie,  14  Cox,  C.  C.  563. 

DnuklmuwM  mxf  nbnt  Kalioe.]— In  a  case  of 

stabbing  where  the  prisoner  has  used  a  deadly 
weapon,  the  fact  that  he  was  drunk  does  not  at 
all  alter  the  nature  of  the  case ;  but  if  he  bad 
intemperatcly  used  an  instrument,  not  in  Its 
nature  a  deadly  weapon,  at  a  time  when  he  was 
drunk,  the  fact  of  his  being  drank  might  induce 
the  jury  to  less  strongly  infer  a  malicioos  intent 
in  him  at  the  time.  Bex  v.  Meajtin,  7  Car.  k  P. 
297.    See  Beg.  v.  MonJikotue,  4  Cox,  C.  C.  55. 

If  a  man  is  drunk,  this  is  no  excuse  for  any 
crime  he  may  commit ;  but  where  provocation  by 
a  blow  has  been  given  to  a  person,  who  kills 
another  with  a  weapon  which  he  happens  to  have 
m  his  hand,  the  drunkenness  of  the  prisonermay 
be  considered  on  the  question,  whether  he  was 
excited  by  passion,  or  acted  from  malice ;  as,  also, 
it  may  be  on  the  question,  whether  expressions 
used  by  the  prisoner  manifested  a  deliberate 
purpose,  or  were  merely  the  idle  expressions  of  a 
drunken  man.   Bern  v.  Thomas,  7  Car.  &  P.  817. 

Though  drunkenness  is  no  excuse  for  crime,  it 
may  be  taken  into  account  by  the  jury,  when 
considering  the  motive  or  intent  of  a  person 
acting  under  its  influence.  B^.  v.  OamleH^  I 
F.  &  i\  90. 

The  intention  of  the  party  guilty  of  murder 
being  an  element  of  the  crime  itself,  the  fact  that 
a  man  was  intoxicated  at  the  time  he  caused  the 
death  of  another  may  be  taken  into  consideration 
by  the  jury  in  det^mining  whether  he  formed 
the  intention  necessary  to  constitute  the  crime  of 
murder.    Reg.  v.  Bolierty,  16  Cox,  C.  C.  306. 

Where,  on  the  trial  of  an  indictment  for  an 
attempt  to  commit  snicide,  it  appeared  that  the 
prisoner  was  at  the  time  of  the  allied  offence  so 
drunk  tliat  she  did  not  know  what  she  did : — 
Held,  that  this  negatived  the  attempt  to  commit 
suicide.  Beg.  v.  Moore,  8  Car.  &  K.319  ;  16  Jur. 
750. 

On  a  cha:^  of  attemptdi^  to  commit  suicide, 
the  mere  fact  of  drunkenness  is  no  excuse  for  the 
crime  ;  but  it  is  a  material  fact  for  the  jury  to 
consider,  before  coming  to  the  conclusion  that 
the  prisoner  really  intended  to  dostnnr  Us  life 
Beg.  T.  J>oody,  6  Cox,  C.  C.  463. 

7.  FOBKiaHSBS. 

A  person  naturalised  in  this  country  becomes, 

to  all  intents  and  purposes,  a  British  subject,  and 
ceases  to  be  an  alien.  Bey.  v.  Manning,  2  Car.  & 
K.  903  ;  T.&U.  155  ;  1  Den.  C.  C.  467  ;  19  L. 
J.,  M.  C.  1  ;  13  Jur.  962. 

It  is  no  defence  on  behalf  of  a  foreigner  charged 
in  England  with  a  crime  committed  thcxe,  that 
he  did  not  know  he  was  doing  wrong,  the  act  not 
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being  an  offence  in  his  own  country,  Bnt  though 
it  is  not  a  defence  in  law,  yet  it  is  a  matter  to  be 
considered  in  mitigation  of  panishment.  Hex 
T.  £$op,  7  Car.  &  P.  466. 

8.  Infabts. 

Vndn  Bwren.] — An  infant,  under  the  age  of 
seven  years,  cannot  incur  the  guilt  of  felony. 
Marsh  t.  Loadsr,  14  C.  B.  (N.S.)  635 ;  11  W.  B. 
784. 

Vnder  VonrtMn.]— If  a  child,  more  than  seven 
and  under  fourteen  years  of  a^,  ia  indicted  for 
felony,  it  will  be  left  to  the  jnry  to  say  whether 
the  offence  waa  committed  by  him,  and,  if  so, 
whether,  at  the  time  of  the  offence,  the  prisoner 
had  a  guilty  knowledge  that  he  or  she  was  doing 
wrong.  The  presumption  of  law  is,  that  a  child 
of  that  age  has  not  siu^  guilty  knowledge,  unless 
the  contrary  is  proved.  Hex  t,  Otoim,  4  Car.  & 
P,  236.   S.  P.,  B^.  T.  SmUh,  1  Cox,  C.  C.  260. 

A  "bay  under  fourteen  cannot  be  convicted  of 
an  assault  with  intent  to  commit  a  rape.  Rex 
V.  Elderskato,  3  Car.  «e  P.  366. 

A  boy  who,  at  the  time  of  the  commission  of 
the  offence  of  rape,  is  uiuier  fourteen,  cannot,  in 
point  of  law,  be  guilty  of  an  assault  with  intent 
to  commit  a  rape  ;  and  it  he  is  under  that  age,  no 
evidence  is  admissible  to  show  that,  in  point  of 
fact,  he  could  commit  the  offence,  Seg.  v. 
Phillipi,  8  Car.  &  P.  736.  B.  P.,  Bex  v.  eroorn- 
bridge,  7  Car.  &  P.  582. 

A  b^  under  fourteen  years  of  age  cannot,  by 
law,  be  convicted  of  feloniously  carnally  knowing 
andabusing  a  girl  under  ten  years  old,  even  though 
it  was  proved  that  he  was  arrived  at  the  full 
state  of  puberty.  Bm.  v.  Jordan,  9  Car.  &  P.  118. 
8.  P.,  Jteg.  v.  BHmihw,  9  Car.  ft  P.  S«6 ;  2  M.  C. 
C. 122. 

A  boy  under  fourteen  cannot  be  convicted 
nnder  s.  4  of  the  Criminal  Law  Amendment 
Act,  1885,  of  the  offence  of  carnal  knowledge  of 
a  girl  under  thirteen,  Reg.  v.  Waite,  61  L.  J., 
M.  C.  187  ;  [1892]  2  Q.  B.  600  ;  67  L,  T.  300  ; 
41  W.  E.  80  ;  17  Cox,  C.  C.  5ni. 

Bnt  in  such  a  ca£e  he  may  be  convicted  of  an 
indecent  assault  under  8.  9  of  the  C'riminal  Law 
Amendment  Act,  1885.  B^.  Willutm»,  62 
L,  J.,  M.  C.  69  ;  [1893]  1  Q.  B,  320  ;  5  R.  186  ; 
41  W.  R.  332. 

A  child  under  fourteen,  indicted  for  murder, 
mast  be  proved  conscious  of  the  nature  of  the  act. 
Be//.  V.  Vaviplew,  3  F.  &  F.  520. 

Where  coining  implements  were  found  in  the 
house  occupied  by  a  man,  his  wife,  and  a  child 
ten  years  of  age,  the  jury  was  directed  to  acquit 
the  child  of  a  felonious  possession.  Beg.  v. 
Boober,  4  Cox,  C.  C.  272. 

9.  IKSAHB  PEBS0K8. 

Vliflii  luHUi^  ii  m  DtfBBM.] — ^To  justify  the 

acquittal  o£  a  prisoner  indicted  for  muider,  on  the 
ground  of  insanity,  the  jury  must  be  satisiicd  that 
he  was  incapable  of  judging  between  right  and 
wrong ;  and  that,  at  the  time  of  committing  the 
act,  he  did  not  consider  that  it  was  an  offence 
against  the  laws  of  God  and  nature.  Bex  v. 
Ojt'ord,  6  Car.  ft  P.  168. 

If,  to  an  indictment  for  treason  for  attempting 
the  life  of  the  sovereign,  by  shooting  at  her 
majesty,  the  defence  is  insanity,  the  question  for 
the  jury  will  be,  whether  the  x>risoner  was  labour- 
ing under  that  species  of  insanity  which  satisfies 


fhem  that  he  was  quite  unaware  of  the  natare^ 
character,  and  consequences  of  the  act  he  waa 
committing,  or,  in  other  words,  whether  he  wa» 
under  the  influence  of  a  disea.sed  mind,  and 
was  really  unconscious  at  the  time  he  was  com' 
mitting  the  act  that  it  was  a  crime.  B^.  v.. 
Oxford,  9  Car.  ft  P.  525. 

Semble,  that,  notwithstanding  a  party  accused 
did  an  act  which  was  in  itself  cri  minal,  under  the 
influence  of  an  insane  delusion,  with  a  view  of 
redressing  or  avenging  some  supposed  grievance 
or  injury,  or  of  producing  some  public  benefit,  be 
is  nevertheless  punishable  if  he  knew  at  the  time 
that  he  was  acting  contrary  to  law.  MaC' 
naghten't  eate,  10  CL  ft  F.  200  ;  8  Scott  (N.B.> 
596  ;  1  Car.  ft  E.  130. 

If  the  accused  was  conscious  that  the  act  wa» 
one  which  he  ought  not  to  do,  antl  if  the  act  wa» 
at  the  same  time  contrary  to  law,  he  is  punish- 
able, lb. 

A  party  labouring  under  a  partial  delusion 
must  be  ctmsidered  in  the  same  situation,  as  to 
responsibility,  as  if  the  facts,  in  respect  to  which 
the  delusion  exists,  were  real.  lb. 

To  entitle  a  prisoner  to  be  acquitted  on  the 
ground  of  insanity,  he  must,  at  the  time  of  the 
committing  of  the  offence,  have  been  so  insane 
that  he  did  not  know  right  from  wrong.  Beg.  v. 
Bigginton,  1  Car.  ft  E.  129. 

Where,  upon  a  trial  for  murder,  the  plea  of  in- 
sanity is  set  up,  the  question  for  the  ]ury  is,  did 
the  prisoner  do  the  act  under  a  delusion,  believing 
it  to  be  other  than  it  was  I  If  he  knew  what  he 
was  doing,  and  that  it  was  likely  to  (»use  death, 
and  was  contrary  to  the  law  (xF  God  and  man, 
and  that  the  law  directed  that  persons  who  did 
such  acts  should  be  punished,  he  is  guilty  of 
murder.   Reg.  v.  'Jbwnl^,  3  F.  &  F.  83y. 

The  circumstance  of  a  person  having  acted 
under  an  iiTcsistible  influence  to  the  conunissioa 
of  homicide,  is  no  defence  if  at  the  time  he  com- 
mitted the  act  he  knew  he  was  doing  what  was- 
wrong.    Beg.  v.  Haynet,  1  F.  ft  F.  666. 

A  mere  uncontrollable  impulse  of  the  mind, 
co-existing  with  the  full  possession  of  the  reason- 
ing powers,  will  not  warrant  an  acquittal  on  the 
ground  of  insanity;  the  question  for  the  jury 
being,  whether  the  prisoner,  at  tbe  time  he  com- 
mitted the  act,  knew  the  character  and  nature 
of  the  act,  and  that  it  was  a  wrongful  one.  Beg. 
V.  Bart&n,  3  Cox,  C.  C.  275. 

On  nn  indictment  for  maliciously  setting  fire 
to  a  building,  it  is  not  nec^sary  to  prove  actual 
ill-will  in  the  prisoner  towai-ds  the  owner  ;  and 
in  order  to  justly  a  jury  in  acquitting  a  prisoner 
on  the  ground  of  insanity,  they  mxat  believe  that 
he  did  not  know  right  from  wrong ;  but  if  they 
find  that  the  prisoner,  when  he  did  the  act,  was 
in  such  a  state  of  mind  that  he  was  not  conscious- 
that  the  effect  of  it  would  be  to  injure  any  other 
person  : — Held,  that  this  will  amount  to  a  general 
verdict  of  not  guilty.  Beg,  Y.Bacie$,  1  F.  ft  F. 
69. 

Where  a  person  is  in  a  state  of  mind  in  which 
she  is  liable  to  fits  of  madness,  it  is  for  the  jury 
to  consider  whether  the  act  done  was  during  such 
a  fit,  though  there  is  nothing  before  or  after  the 
act  to  indicate  it,  and  though  there  is  some  evi- 
dcnos  of  design  and  malice.  Bea.  t.  Bieharda. 
1  F.  ft  F.  87. 

Svidenoe  —  Vhat  Admissibls.]  —  Where  an 
accused  person  is  supposed  to  be  insane,  a  medi- 
cal man,  who  has  been  present  in  court  and  heard 
the  evidence,  may  be  asked,  as  a  matter  of 
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science,  whether  the  facts  stated  by  the  witnesses, 
^apposing  them  to  be  true,  show  a  state  of  mind 
incapable  of  distinguishing  between  right  and 
wrong.  lieg.  v.  Macmt^htm,  10  CI.  &  h\  200 ; 
«  Scott  (N.B.)  595  ;  1  Car.  &  K.  130.  S.  P.,  Rex 
T.  Wright^  B.  ft  B.  456 ;  Bex  y.  Searle,  ITiLlt 
Bob.  76. 

On  a  trial  for  mnrder  evidence  was  called,  on 
the  prisoner's  behalf,  to  prove  his  insanity.  A 
physician,  who  had  been  in  court  during  the 
whole  trial,  was  then  called  on  the  part  of  the  pro- 
secution, and  asked  whether,  having  heard  the 
whole  evidence,  he  was  of  opinion  that  the  pri- 
soner, at  the  time  he  committed  the  alleged  act, 
was  of  nnsound  mind? — ^Held,  notwithstanding 
the  opinion  of  the  judges  in  Beg.  v.  Macnaghten 
(supra),  thiit  such  a  question  ought  not  to  be 
put,  bat  that  the  projier  mode  of  examination 
was  to  take  particular  facts,  and  assuming  them 
to  be  true,  to  ask  the  witness  whether,  in  his 
judgment,  they  were  todlcative  of  insanity  on 
the  part  of  tb.Q  prisoner  at  the  time  the  alleged 
act  was  committed.  Stg.  t.  FraneeM,  4  Cox, 
C.  C.  67. 

To  ask  a  witness  whether,  in  his  opinion,  the 
prisoner  is  capable  of  judging  between  right  and 
wroi^,  is  an  improper  qoestion,  for  Uiat  Is  what 
no  witness  thought  of,  or  is  prepared  to  answer. 
Jtt^.  V.  Layton,  i  Cox,  C.  C.  149. 

A  medical  witness  should  give  his  opinion  as 
to  the  state  of  mind,  not  as  to  the  responsibility 
of  the  prisoner  ;  the  latter  is  for  the  jury,  under 
the  direction  of  the  judge.  Sea.  v.  Richardt,  1 
F.  &  F.  87. 

In  order  to  prove  insanity  it  is  not  necessary 
to  adduce  medical  evidence  ;  if  facts  are  proved 
indicating  an  unsound  state  of  mind  that  is 
sufficient.   Reg.  v.  DaH,  13  Cox,  C.  C.  143. 

To  prove  a  plea  of  insanity,  evidence  that 
the  grandfather  of  the  peraoa  had  been  insane 
may  be  adduced,  after  it  has  been  proved  by 
meaical  testimony  that  such  disease  is  often 
hereditary.   Reg.  v.  Tucket,  1  Cox,  C.  C.  103. 

Freiumption  that  FrUoner  is  Sane.] — In  all 

cases  of  this  kind  the  jurors  ought  to  be  told, 
that  every  man  is  presumed  to  be  sane,  and  to 
possess  a  sufficient  d^ree  of  reason  to  be  re- 
sponsible for  his  crimes,  until  the  contrary  is 
proved  to  their  satisfaction ;  and  that,  to  esta- 
blish a  defence  on  the  groimd  of  insanity,  it 
must  be  clearly  proved  that  at  the  time  of  com- 
mitting the  act,  the  party  accused  was  labouring 
under  soch  a  defect  of  reason,  from  disease  of 
the  mind,  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  that  what  be  was 
doing  was  wrong.  Reg.y,Maenaghtea,\Q  C'L^'P. 
200  ;  8  Scott  (N.B.)  695  ;  1  Car.  &  K.  130. 

When  the  defence  of  insanity  is  set  up,  in  order 
to  warrant  the  jury  in  acquitting  the  prisoner,  it 
must  be  proved  affirmatively  that  he  is  insane  ; 
if  the  fact  be  left  in  doubt,  and  if  the  crime 
charged  in  the  indictment  is  proved,  it  is  their 
duty  to  convict.  Reg.  v.  Stukeg,  3  Car.  &  K.  185. 

Where  a  prisoner  sets  up  insanity  as  a  ground 
of  defence,  one  cardinal  rule  is,  that  the  buiden 
of  proving  his  innocence  on  that  ground  rests  on 
the  party  accused.  The  question  in  such  a  case 
for  the  jury  is  not  whether  the  prisoner  was  of 
sound  mind,  but  whether  he  has  made  out  to 
their  satisfaction  that  he  was  not  o£  sound  mind. 
Seg,  T.  layton,  4  Coz,  C.  0. 149. 

Eridenee  on  wMoh  Fresumptian  Bebntted.] — 
A  married  woman  having  killed  her  husband 


immediately  after  an  apparent  recovery  from  a 
disease  (the  result  of  childbirth)  which  caused  a 
great  loss  of  blood,  and  exhausted  the  vessels  of 
the  brain,  and  thus  so  weakened  its  power  and  so 
tended  to 'produce  insane  delusions  of  the  senses, 
which,  while  Bufiering  under  such  disease,  she 
complained  of,  and,  which,  by  her  own  accotmt, 
had  been  renewed  at  the  time  of  the  act  of 
homicide  (although  they  were  not  such  as  would 
lead  to  it)  ; — Held,  evidence  from  which  a  jury 
might  properly  find  that  she  was  not  in  such  a 
state  of  mind  at  the  time  of  the  act  as  to  Imow 
its  nature  or  be  accountable  for  It.  Seg.  t.  Law, 
2  F.  &  F.  836. 

Where  a  married  woman,  fondly  attached  to 
her  children,  and  apparently  most  happy  in  her 
family,  had  poisoned  two  of  them  with  some 
evidence  of  deliberation  and  design ;  but  it 
appeared  that  there  was  insanity  in  her  family  ; 
and,  from  her  demeanour  before  and  after  the 
act,  which,  although  not  wholly  irrational,  yet 
was  strangely  erratic  and  excited;  and  from 
recent  antecedents,  and  the  presence  of  certain 
exciting  causes  of  insanity,  and  her  own  account 
of  her  sensations,  the  medical  men  were  of 
opinion  that  she  was  labouring  under  actual 
cerebral  disease,  and  that  she  was  in  a  parozTsm 
of  Insanity  at  the  time  of  the  act ;  this  was 
left  to  the  jury  as  evidence  on  which  th^ 
might  rightly  iind  her  not  guilty  on  the  ground 
of  insanity.    Reg.  v.  Vy»e,  3  F.&  P.  247. 

The  delusions  which  indicate  a  defect  of  sanity 
such  as  win  relieve  a  person  from  criminal  re- 
Bponsibtllt^,  are  delusions  of  the  senses,  or  sn<^ 
as  relate  to  facts  or  objects— not  mere  wrong 
notions  or  impressions,  or  of  a  moral  nature  ;  and 
the  aberration  must  be  mental,  not  moral,  to 
affect  the  intellect  of  the  individuaL  It  is  not 
enough  that  they  show  a  diseased  or  a  depraved 
state  of  mind,  or  an  aberration  of  tJie  moral 
feelings,  the  sense  of  right  and  wrong  being  still, 
although  it  may  be  perverted  yet  not  destroyed  ; 
and  the  theory  of  a  moral  insanity,  or  insanity 
of  the  moral  feelings,  while  the  sense  of  right 
and  wrong  remains,  is  not  to  be  reconciled  with 
the  legal  doctrine  on  the  subject  Reg.  v. 
Burton,  3  F.  &  F.  772. 

It  was  TOored  that  the  prisoner,  a  soldier, 
shot  his  officer  through  the  head,  the  onty  evi- 
dence for  the  defence  being  that  the  act  was 
sudden,  without  apparent  motive,  and  that  he 
had  been  addicted  todrink,  and  had  been  suffering 
under  depression ; — Held,  that  this  was'  fiot 
enough  to  raise  the  defence  of  insanity,  that  the 
sole  qnestdon  was  whether  the  prisoner  fired 
the  gan  intending  to  kill,  and  tbat  his  expres- 
sions soon  after  the  act  were  evidence  of  this, 
and  that  alleged  inadequacy  of  motive  was 
immaterial,  the  question  being  not  motive  bat 
intent.   Reg.  v.  Dixon,  11  Cox,  C.  C.  341. 

The  jury  may  come  to  a  conclusion  on  this 
point  from  the  conduct  and  acts  of  the  accused 
shortly  before  and  down  to  the  oommislon  of  the 
alleged  crime.  Although  insanity  on  one  point, 
for  instance,  a  delusion  as  to  property,  will  not 
exempt  a  party  from  responsibility,  the  fact  is 
not  immaterial  in  considering  his  responsibility 
at  another  time  and  on  another  subject.  The 
want  of  motive  for  the  commission  of  tjie  crime, 
and  its  being  committed  under  circumstances 
which  render  detection  inevitable,  are  impor- 
tant points  for  the  consideration  of  the  jury, 
when  coupled  with  evidence  of  insanity  on  any 
partictdar  point.  Meg.  t.  Layton,  4  Oox,  0.  C. 
149. 
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On  a  trial  for  mnrder,  the  defence  of  insanity 
by  tlie  evidence  ahowing  a  great  amonnt  of 
senseless  extravagance  and  absurd  ecceatricity 
of  conduct,  coupled  with  habits  of  excessive 
intemperance,  cauBing  fita  of  delirium  tremens, 
the  prisoner,  however,  not  having  been  labour- 
ing under  the  effects  of  such  a  fit  at  the  time 
of  the  act,  and  the  circomBtances  showing 
sense  and  deliberation,  and  a  perfect  under- 
xtanding  of  the  nature  of  the  act : — Held,  that 
the  evidence  was  not  sufficient  to  support  the 
defence,  as  it  rather  tended  to  show  wilful 
excesses  and  extreme  folly  than  mental  inca- 
pacity.  Reg.  T.  Leighy  4  P.    F.  916. 

Grand  Jury  ahonld  Find  True  Bill.]— A  grand 
jury  has  no  authority  by  law  to  ignore  a  bill  for 
murder  on  the  ground  of  insanity  ;  it  is  their 
duty  to  find  the  bill ;  otherwise  the  court  cannot 
QtAsr  the  detention  of  the  party  during  the 
plauure  of  the  crown,  either  on  arraignment  or 
trial,  under  39  &  40  Geo.  3,  c.  94,  ss.  1  ft  2. 
Jteg.  T.  Hodgu,  8  Car.  ft  P.  196. 

Trial — ^Prisoner  must  be  FrodoMd.]— Where  a 
bill  had  been  found  againstan insane prisraier  for 
mnrder,  aiul  he  had  been  removed  ttf  order  of 
the  secretary  of  state  to  the  connty  Innatic 
Bsylam,  and  the  governor  of  the  asyhim  bad 
made  an  affidavit  that  he  was  in  a  hopeless  state 
of  insanity,  the  conrt  will  nevertheless  require 
that  he  be  brought  up,  and  his  alleged  insanity 
inqoiied  into  by  a  jury,  unless  it  is  shown  that  it 
woold  be  dangerous  to  bring  him  into  cotirt,  and 
in  that  case  &e  court  will  aUow  the  witnesses 
their  coata,  and  bind  them  over  to  appear  when 
called  upon.  Beg.  v.  J)w&rryhtma$y  2  Cox,  C.  C. 
446. 

 Wlien  FriMnwT  callMl  on  to  Plead.]— 

When  a  person  alleged  to  be  insane  is  called 
upon  to  plead,  the  question  is  whether  at  that 
moment  she  understands  she  is  charged  with  the 
offence  alleged  ;  the  fact  that  she  has  been  insane 
at  any  time  is  not  for  this  pnrpoee  material.  Beg. 
V.  £Mrtr,  18  Cox,  0.  C.  148. 

 When  Bnggeition  of  Insanity  should  be 

made.] — A  prisoner  being  arraigned  on  two  in- 
dictments for  murder,  and  having  with  apparent 
intelligence,  pleaded  to  one  and  declined  to  plead 
to  the  other,  the  plea  of  not  guilty  was  altered 
for  him  by  statute  with  the  assent  of  his  counsel. 
The  case  being  then  opened,  and  the  firstwltness 
examined,  and  it  bcingthcn  setup  byhiacounsel 
that  he  was  insane,  or  not  in  a  fit  state  to  be 
tried  : — Held,  that  the  proper  time  for  making 
that  su^iestion  was  before  the  prisoner  pleaded  ; 
and,  had  it  been  so  made,  a  jury  should  have 
been  empanelled  to  try  the  qnestion,  whether 
he  was  sane  and  in  a  fit  state  to  be  tried,  bnt  as 
the  trial  had  been  begun,  and  it  would  be  mani- 
festly inconvenient  to  recommence  the  trial  of 
the  collateral  issue,  and  as,  moreover,  the  evi- 
dence as  to  the  prisoner's  present  sanity  was  very 
mach  mixed  up  with  the  general  qnestion  of  his 
sanity,  it  was  open  to  the  court,  under  89  ft  40 
Qeo.  3,  c.  94,  to  take  the  whole  oC  the  evidence 
and  then  leave  to  the  jury  both  questions  as  to 
his  state  of  mind  at  the  time  of  the  act  and  at 
the  time  of  the  trial.  Beg.  T.  ^AmtAm,  4  F.  ft 
F.864. 

 Pritonn  Bei^iatiiiff  Ut  Insui^.]— 

The  prisoner  wu  indicted  fax  sbootiiig  at  nls 


wife  with  intent  to  murder  her,  and  was  defended 
by  counsel,  who  set  up  for  him  the  defence  of 
insanity.  The  prisoner,  however,  objected  to  such 
a  defence,  asserting  that  he  was  not  insane ;  and 
he  was  allowed  by  the  judge  to  surest  questions 
to  be  put  by  his  lordship  to  the  witnesses  for  the 
prosecution,  to  negative  the  supposition  ttmt  he 
was  insane  ;  and  the  judge  also,  at  the  request  of 
the  prisoner,  allowed  additional  witnesses  to  be 
called  on  his  behalf  for  the  same  purpose.  They^ 
however,  failed  in  shewing  that  the  defence  was 
an  incorrect  one ;  and,  on  the  contrary,  theirevi- 
dence  tended  to  establish  it  more  clearly,  and  the 
prisoner  was  acquitted  on  the  groond  of  insanity. 
Beg  V.  Pearce,  9  Car.  ft  P.  667. 

 Address  to  Jury.] — When  a  plea  of  in- 
sanity is  set  up,  the  prisoner's  counsel  has  no 
right,  in  his  address  to  the  jury,  to  quote  the 
opinions  of  medical  men  as  given  in  their 
works.  Beg.  v.  Crouch,  1  Cox,  C.  C.  94.  B.  P., 
Beg.  V.  Taylor,  13  Cox,  0.  C.  77. 

Inquest— Bridenoe.]— A  party  having  been 
indicted  for  a  misdemeanour,  of  uttering  seditious 
words,  and  npon  his  arraignment  refusing  to 
plead,  and  showing  ^mptoms  of  insanity ;  and 
an  inquest  being  foruiwith  taken  under  39  ft  40 
Geo.  8,  c,  94,  s.  2,  to  try  whether  he  was  insane 
or  not: — Held,  first,  that  the  jury  might  form 
their  own  judgment  of  the  present  state  of  the 
prisoner's  mind  from  his  demeanour  while  the 
inquest  was  being  taken  ;  and  might  thereupon 
find  him  to  be  insane,  without  any  evidence 
being  given  as  to  his  present  state.  Beg.  v. 
Goode,  7  A.  ft  E.  636. 

Held,  secondly,  that,  upon  hts  showing  strong 
symptoms  of  insanity  in  court  during  the  taking 
of  the  inquest,  it  became  unnecessary  to  ask  him 
whether  he  would  cross-examine  the  witnesses,  or 
would  offer  any  remark  on  the  evidence,  lb. 

 Onus  of  FrooC] — ^Where  a  juryisempan- 

nelled  to  try  whether  a  prisoner  is  insane  or  not 
at  the  time  when  he  is  brought  up  to  plead  to  an 
indictment,  the  counsel  for  the  prosecution  is  to 
begin  and  call  his  witnesses  to  prove  the  sanity 
of  the  prisoner.  Beg.  v.  Davit,  6  Cox,  C.  C.  826  ^ 
3  Car.  &  E.  328. 

But  where  a  jury  is  empannelled,  at  the  instance 
of  the  counsel  for  a  prisoner,  to  try  whether  he  is 
insane  or  not  at  the  time  when  brought  up  to 
plead  to  an  indictment,  the  proof  of  the  insanity 
is  incumbent  on  his  counsel.  Beg.  v.  Turton,  6 
Cox,  C.  C.  385. 

Commitment,] — commitment  of  an  insane 
person,  under  39  ft  40  Cteo.  3,  c.  94,  s.  3,  is  not  a 
commitment  in  execntion,  and  is  not  to  be  con- 
strued with  the  same  strictness.  Rev  v.  Qmr- 
lay,  7  B.  ft  C.  669  ;  1  H.  ft  By.  619 ;  81  B.  B. 
276.   JBM  «w  1  ft  a  Viet.  c.  14. 

n.  DEGBEES  OF  CBIMINALITT. 

1,  Prineipale,  1116. 
8.  Aeeettoriet,  1126, 
8.  JPraetiee  relating  thereto,  1130. 

1.  PBINCIPAI& 

WIWD  Aet  Committed  by  Vmna  of  iBBoeont 
Agent]— &0  ante,  coL  1103. 

Aetnal  Tnamn  ttt  tiaa  of  Oommitting 
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Oflhnea.] — If  a  m&n  encnnrages  another   to  I 
murder  himself,  and  is  present  abcttiii^  him 
while  he  does  so,  snch  person  is  guilty  nE  murder 
03  prlncip^.   Itfx  v.  Dijsm,  R.  ft  R.  523. 

Where  three  persons  were  indicto<l  jointly  for 
entting  and  wounding,  and  the  third  of  them 
did  not  come  up  to  the  spot  until  after  one  of 
the  first  two  bad  got  away,  Mid  then  kicke<l  the 
prosecutor  while  he  was  on  the  ground  struggling 
with  the  other  : — Held,  that  the  two  who  jointly 
assaulted  the  prosecutor,  and  wounded  him  at 
first,  might  be  found  guilty  either  of  the  felony, 
or  ot  the  assault  only,  but  that  the  third  must, 
under  the  circumstances,  be  acquitted  altogether. 
Seg.     MTkane,  Car.  k  M.  212. 

Where  a  prosecutor  left  his  goods  in  a  cart 
standing  in  the  street,  and  M.  came  and  led  the 
cart  away,  and  having  taken  it  a  short  distance, 
delivered  it  to  another  man  with  directions  to 
take  it  to  his,  M.'s  house.  Upon  the  cart  arriv- 
ing at  the  house,  S.,  who  was  at  work  in  the 
c^ar,  having  directed  a  companion  to  blow  out 
the  light,  came  up  and  assisted  In  removing  the 
goods  from  the  cart : — Held,  that  S.  could  not 
be  indicted  as  a  princiral.  Hex  v.  ATMaMn,  R. 
AR.  333,n.  And  see  iJ^a*  v.  i>yw,  2  East,  P.  C. 
767. 

If  A.  unlocks  B  door  of  a  room  of  which  he 
has  the  key,  in  order  to  allow  B.  to  commit  a 
larceny  In  It,  and  A.  then  goes  away,  and  B.,  in 

his  absence,  enters  the  room  and  removes  articles 
out  of  it,  A.  is  not  a  principal  in  the  larceny. 
Ittff.  v.  JeffrUg,  3  Cox,  C.  0.  85. 

A.  and  B.  were  indicted  for  larceny  aa  princi- 
pals ;  A.  had  been  sent  by  his  master  to  dehver 
goods  to  C.  He  only  ddivered  part,  and  the  rest 
was  stolen,  and  found  in  the  possession  of  B. : — 
Held,  that  it  was  a  question  for  the  jury  whether 
B.  was  present  at  the  time  when  A.  separated 
the  stolen  portion  from  the  bulk  ;  for  that  if  he 
was,  both  were  rightly  charged  as  principals. 
Jtex  V.  Bvtter  'it,  6  Oar.  &  P.  147. 

On  a  chai^  of  personating  a  seaman,  all 
persons  aiding  and  abetting  are  principals,  and 
the  offence  is  not  confined  to  the  person  only 
who  personates  the  seaman.  Bern  v.  Potta,  B.  & 
B.  353. 

If  several  plan  the  uttering  of  a  forged  order 
for  payment  of  money,  and  it  is  utter»l  accord- 
ingly by  one  in  Uie  atwenoe  of  the  others,  the 
actual  otterer  is  alone  the  principal.   Bern  v, 

Badcock,  E.  &  R.  249. 

Where  a  man  and  woman  were  indicted  for 
uttering  a  bad  shilling  to  B.,  and  having  in  their 
possession  another  bad  shilling  at  the  time,  and 
the  uttering  was  by  the  woman  alone  in  the 
absence  of  the  man : — Held,  that  the  nmn  was 
not  liable  to  be  convicted-  with  the  actual 
utterer,  although  proved  to  be  the  associate  of 
the  woman  on  the  day  of  uttering,  and  to  have 
had  other  bad  money  about  him  for  the  purpose 
of  uttering ;  and,  secondly,  that  the  woman  could 
not  be  convicted  of  the  second  offence  of  having 
other  bad  money  in  her  possession,  on  the  evi- 
dence of  her  associating  with  a  man  not  present 
at  the  uttering,  but  having  large  quantities  of 
batl  money  about  him  for  the  purpose  of  utter- 
ing. Rex  V.  EUe,  B.  ft  R.  142.  But  see  Beg. 
V.  Greenujooi,  2  Den.  0.  C.  463 ;  6  Coz«  0.  C. 
521. 

J.  had  employed  M.  to  load  sacks  of  oats,  the 
property  J.,  from  a  vessel  in  the  trams  at  K., 
who  was  to  carry  them  on  the  trams  to  the  ware- 
house of  K.  By  previous  concert  between  M. 
and      oats  were  taken  by  M.  from  two  of  the 


s.icks  and  put  into  a  nose-bag  in  the  absence  of 
K.,  and  hidden  under  a  tram.   K.  returned  in  a 

few  minutes,  and  took  the  nosc-bag,  and  its  con- 
tents, from  under  the  tram,  and  took  them  away, 
M.  being  then  within  three  or  four  yards  of 
htm  : — Held,  that,  as  it  was  all  one  transaction, 
and  both  hotl  concurred  in  it,  and  both  had  been 
present  at  some  part  of  the  transaction,  both 
could  be  convicted  as  principals  in  the  larceny. 
Reff.  V.  JW-Girthtj,  2  Car.  &.  K.  379. 

 Enoooraging  and  Promoting  Offence.] — 

Where  two  persona  go  out  to  fight  a  deliberate 
duel  and  death  ensues,  all  persons  who  are  pre- 
sent encoor^i^  and  promoting  that  death  will 
be  guilty  of  mtirder.   Bm.  v.  Cuddy.  1  Car. 
K.  210. 

Mere  presence  at  a  duel  is  not  sufficient  to 
make  spectators  principals  in  the  comlHit ;  if, 
however,  they  sustain  the  principals  either  by 
advice  or  assistance,  or  go  to  the  ground  for  tho 
pnrpose  of  encouraging  and  forwarding  the  un- 
lawful confiict,  although  they  do  not  say  or  do 
anything,  yet  if  they  are  present  assisting  and 
encouraging  by  their  presence  at  the  moment 
when  the  fatal  shot  is  fired,  they  are,  in  law^ 
guilty  ot  murder.  Beg.  t.  Ymmg^  8  Car.  ft  P.  614. 

 Aidfting  Apprdieuion  nadn  Pxatenw 

of  AHlatlng  in  Oftsoe.]— If  several  agree  to 

commit  a  burglary,  but  one  communicates  the 
Intent  to  an  officer,  that  he  may  take  the  other 
two,  and  the  officer  is  upon  the  watch  accordingly; 
the  person  who  has  made  that  communication  to 
the  officer  will  not  be  particeps  criminis  in  the 
bui^lary,  although  he  is  praent  when  it  is 
committed,  and  pretends  to  assist  the  other  two, 
but  in  fact  ezpMitcs  their  apprehension.  Rex 
V.  Dannelly,  R.  &  R.  310  ;  2  Marsh.  571. 

Nor  will  it  make  any  difference,  although  his 
object  in  detecting  is  to  obtain  for  himself  (by 
previous  agreement  with  the  officer)  part  of  a 
reward  that  will  be  payable  on  conviction.  Ih. 

Aotual  PrMcnce — During  part  of  Offsnoe,]— If 

several  combine  to  forge  Bank  of  England  notes, 
and  each  executes  by  himseU  a  idistinct  part 
of  the  forgery,  but  they  are  not  together  when 
the  notes  are  completed,  they  are  nevertheless 
all  guilty  as  principals.  Bern  v.  Btnglejf,  B.  ft  B. 
446. 

If  several  make  distinct  parts  of  a  forg&l 
instnmient,  each  is  a  principal,  though  he  doe» 
not  know  by  whom  the  other  parts  are  executeri, 
and  though  it  is  finished  by  one  alone  in  the 
absence  of  the  others.  liex  v.  Kirkwood,  1 
M.  C.  C.  304. 

The  makers  of  the  paper  and  plate  respectively, 
for  the  purpose  of  foiging  a  note  afterwards 
filled  up  by  a  third  person,  are  principals  in  the 
forgery  with  that  person,  though  each  executed 
his  part  in  the  absence  of  the  others,  and  without 
knowing  by  whom  the  other  parts  were  executed. 
Rea  V.  Dade,  1  M.  C.  C.  307, 

A  room  door  was  latched,  and  one  person  lifted 
the  latch  and  entered  the  room  and  concealed 
himself,  for  the  purpose  of  committing  a  robbery 
there,  which  he  afterwards  accomplished.  Two 
other  persons  were  present  with  him  at  the  time 
he  lifted  the  latch  for  the  purpose  of  assisting 
him  to  enter,  and  screened  hun  from  observation 
by  opening  an  umbrella : — Held,  that  the  two 
were  in  law  parties  to  the  breaking  and  entering 
and  were  answerable  for  the  robbery  which  took 
I  place  afterwards,  though  they  were  not  near  the 
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spot  at  the  time  when  it  was  perpetrated.  Mez 
V.  Jordan,  7  Car.  ft  P.  482. 

 Where  Prinoipal  Iniant.] — oount  in  an 

indictment  charged  A.  with  the  murder  of  B., 
and  also  charged  C.  and  D.  with  being  present, 
aiding  and  abetting  A.  in  the  commission  of 
the  morder.  A.  was  an  insane  pentm : — ^Beld, 
therefore,  that  C.  and  D.  coold  not  be  con- 
victed on  this  cottnt.  v.  Tifler,  8  Car.  ft  F. 
«16. 

ConstnietiTe  ProMnee — Qiving  Aisiitanee.^ — 

Persons  not  present,  nor  suflSciently  near  to  give 
assistance  at  the  tiine  of  uttering  forged  notes, 
are  not  principals,  although  they  may  be  acces- 
sories before  the  fact.  ^ajT.See«)ari,B.&R.363. 

If  all  the  prisoners  on  an  indictment  for  poach- 
ing are  associated  together  for  that  common  pur- 
pose, and  some  of  the  party  actually  enter  a  field 
to  eSect  that  purpose,  while  the  others  remain 
near  enough  to  aid  and  assist,  they  may  all  be 
convicted  nn^  an  indictment  charging  them 
with  being  in  such  place  for  such  purpose.  Beg. 
V.  Whittaker,  2  Car.  ft  K.  636 ;  1  Den  C.  C. 
310 ;  17  L.  J.,  M.  C.  127  ;  3  Cox,  0.  C.  50. 

On  a  charge  of  poaching  it  is  not  necessary  to 
prove  that  aU  the  prisoners  were  within  the  same 
close  if  they  all  were  of  one  party  with  the  same 
purpose  in  the  place  described  in  the  indictment. 
Jieg.  V.  Uezzell,  2  Den.  C.  C.  274  ;  T.  ft  M.  598  ; 
3C.ftK.150;  20  L.  M.  a  192 ;  16  Jar.  434; 
5  Cox,  C.  C.  188. 

To  support  an  indictment  for  night-poaching  by 
three  or  more,  it  is  not  sufficient  to  prove  that 
one  of  the  prisoners  was  in  the  place  laid  in  the 
indictment  and  that  the  rest  of  the  party  was  in 
another  wood  which  was  scparatfti  from  the 
l>lace  mentioned  in  the  indictment  by  a  tumpilie 
road.    Jtcx  v.  Bowsell,  6  Car.  ft  P.  398. 

On  an  indictment  for  night-poaching  by  four, 
one  being  armed,  semble,  that  if  two  enter  the 
land  laid  in  the  indictment,  and  the  other  two 
remain  outside  the  preserve,  but  ate  of  the  same 
party,  and  are  there  for  the  stone  purpose,  all 
ought  to  be  found  guilty.  Rex  v.  Loelteit,  7 
Ca    ft  P.  300. 

Those  who  are  watching  at  the  outside  of  a 
preserve  for  the  purpose  of  giving  the  alarm,  on 
the  approach  of  the  gamekeeper,  to  others  who 
are  in  the  preserve,  and  who  afterwards  go  into 
the  preserve  for  that  purpose,  are  equally  guilty 
with  those  who  enter  the  preserve  at  first.  Bex 
T.  Paitey,  7  Car.  ft  P.  282. 

In  order  to  constitute  the  Offience  of  stealing  in 
a  dwelling-house,  and  by  menaces  and  threats 
putting  persons  being  therein  in  bodily  fear,  it  is 
not  necessary  that  all  the  persons  engaged  in  the 
crime  should  be  actually  in  the  house ;  and  if 
■one  remains  outside,  he  may  be  equally  guilty  of 
using  menaces  and  threats,  if  there  was  a  com- 
mon purpose  to  inspire  temn-.  Beg.  v.  Murphy, 
«  Cox,  C.  C.  340. 

If  two  uttcrers  of  counterfeit  coin,  with  a 
general  community  of  purpose,  go  different  ways, 
and  utter  coin  apart  from  e:ich  other,  and  not 
near  enough  to  assist  each  other,  their  respective 
uttcrings  are  not  joint  utterings  by  both.  Besr 
■V.  Manntra^  7  Car.  ft  P.  801.  See  Beg,  v.  Hurte, 
2  M.  ft  Kob.  360,  infra. 

On  an  indictment  for  a  joint  uttering  of 
•counterfeit  coin  where  both  are  not  present  at 
the  time  of  the  uttering,  the  true  question  seems 
to  be  whether  the  one  was  so  near  the  other  as  to 
help  the  other  to  get  rid  of  the  counterfeiC  coin. 


Reg.  T.  Jonet,  9  Car.  ft  P.  761  ;  2  M.  C.  C.  85  ; 
2  Lewin,  C.  C.  119,  297. 

Two  prisoners  together  uttered  counterfeit 
coin  ;  they  separated  and  one  of  them  utteretl  on 
two  occasions  two  counterfeit  coins,  but  at  the 
last  utterings  the  former  was  not  proved  to 
have  been  near  the  other  : — Held,  that  the 
proof  of  previous  concert  would  not  sustain  a 
count  of  joint  nttering  In  cither  the  second  or 
third  utterings.   Reg.  v.  West,  2  Cox,  0.  0.  237. 

Where,  on  an  indictment  for  privately  stealioK 
in  a  shop,  it  appeared  that  there  were  sevetd 
acting  together,  some  in  the  shop  and  some  out, 
for  the  purpose  of  assisting  those  in  the  shop,  and 
the  property  waa  stolen  by  the  hands  ot  one  of 
those  who  were  in  the  shop : — Held,  that  those 
who  were  on  the  outside  were  equally  guilty  as 
principals.    Bex  v.  Oogerly,  R.  ft  K.  343. 

Going  towards  a  place  where  a  felony  is  to  be 
committed  in  order  to  assist  in  carrying  off  the 
property,  and  assisting  accordingly,  will  not  make 
a  man  a  principal,  if  he  was  at  such  a  distance 
at  the  time  of  tne  felonious  taking  as  not  to  be 
able  to  assist  in  it.   Rex  v.  Kelly,  R.  ft  B.  421. 

A  person  waiting  outside  of  a  house  to  receive 
goods,  which  a  confederate  is  steiding  in  the 
house,  is  a  principal  in  the  theft.  Bex  t.  Owen. 
1  M.  C.  C.  96. 

It  is  not  sufficient  to  make  a  man  a  principal 
in  uttering  a  forged  note,  that  he  came  with  the 
utterer  to  the  town  where  it  was  uttered,  went 
out  with  him  from  the  inn  where  they  put  up, 
joined  him  again  in  the  street  after  the  uttering 
at  a  little  distance,  and  ran  away  when  the  ut- 
terer was  apprehended.  Bex  v.  DavU,  B.  ft  R. 
113. 

Common  Purpose — Aetlag  tn  Concert.] — If 

several  act  in  concert  to  steal  a  man's  goods, 
and  he  is  induced  by  fraud  to  trust  one  of  them 
in  the  presence  of  the  others  with  the  possession 
of  the  goods,  and  then  another  of  the  party 
entices  the  owner  away,  in  order  that  the  party 
who  has  obtained  possession  of  the  goods  may 
carry  them  off,  all  will  be  guilty  of  the  felony  ; 
the  receipt  by  one,  under  such  circumstances, 
being  a  felonious  taking  by  alL  Rex  v.  Standley, 
R.  ft  R.  305. 

Where  two  planned  to  rob  the  prosecutrix  of 
some  coats,  ana  one  got  her  to  go  with  him  that 
he  might  get  some  money  to  buy  them  of  her, 
and  she  left  the  coats  with  the  other,  who  imme- 
diately absconded  with  them  : — Hdd,  that  the 
receipt  bythe  one  amounted  to  a  felonious  taking 
ot  the  coats  both.  Rex  v.  Omnty,  3  Russ. 
0.  ft  U.  193,  285. 

Where  the  evidence  against  two,  indicted  for 
stealing  oats,  was  that  one  of  them  took  the 
oats  from  the  prosecutor's  sacks,  and  placed 
them  under  a  cart,  and  the  other  came  up  a 
few  minutes  after,  and  said,  "  It  is  all  right," 
and  put  the  oats  in  a  cart  and  took  them  to  Us 
bouse ;  on  an  objection  that  there  was  no  evi- 
dence to  connect  the  latter  with  the  original 
taking ; — Held,  that  the  evidence  showed  one 
transaction  in  which  both  concurred.  Reg.  v. 
Ktlly,  2  Cox,  C.  C.  171. 

A.  received  goods  from  B.  (who  was  the 
servant  of  C.)  under  cdour  of  a  pretended  sale : 
— Held,  that  the  fact  of  his  having  received  such 
goods  with  knowledge  that  B.  had  no  authority 
to  sell,  and  that  he  was  in  fact  defrauding  his 
master,  was  sufficient  evidence  to  support  an 
indictment  for  larceny  against  A.  jointly  with 
B.   Reg.  v.  Horni/y,  1  Car.  ft  E.  305. 
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If  two  jointly  prepare  counterfeit  coin,  and 
utter  it  in  different  shops  apart  from  each 
other,  but  in  concert,  and  intcndiag  to  share  the 
proceeds,  the  uttering^  of  each  are  the  Joint 
ntteringa  of  both,  and  they  may  be  convicted 
jointly.  Jtfg.  t.  Surte,  2  M.  &  Bob.  S60.  See 
Jteg.  V.  Manners,  supra. 

When  pieces  of  counterfeit  coin  are  found  on 
one  of  two  persons,  acting  in  goilty  concert,  and 
both  knowing  of  the  possession,  both  are  guilty. 
Jt^.  V.  Bogert.  2  M.  C.  C.  85 ;  2  Lewin,  C.  C. 
119,  297. 

A.,  who  intended  to  sell  his  ruare,  sent  his 
servant  to  M.  fair,  his  servant  having  no  autho- 
rity either  to  sell  the  mare  or  deal  with  her  in 
any  way.  The  prisoner  asked  the  servant  the 
price,  and  desired  the  servant  to  trot  her  out ; 
and  the  prisoner  then  went  to  two  men,  and, 
having  talked  to  them,  walked  away.  These 
two  men  then  came  up  and  persuaded  the 
servant  to  exchange  the  mare  for  a  horse  they 
had,  giving  hitn  2U.  for  the  bargain.  They 
ohan^id  the  saddles,  and,  without  giving  any 
money,  rode  away  with  tho  mare,  living  the 
servant  with  a  horse  of  little  value.  Four  days 
after  the  prisoner  sold  the  mare  at  B.,  stating 
that  he  had  got  her  in  a  cliop  at  M.  fair  : — Held, 
that  the  prisoner  ought  to  be  convicted  of  steal- 
ing her,  provided  that  the  jury  was  satisfied 
that  the  prisoner  was  in  league  with  the  two 
other  men,  and  that  the  three,  by  a  frond  in 
which  each  of  them  was  to  take  his  part  and  did 
take  his  part,  induced  the  servant  to  part  with 
possession  of  the  marc  under  colour  of  exchange, 
but  intending  all  the  while  to  steal  the  mare. 
Meg.  V.  Shejipard,  9  Car.  &  P.  121. 

if  three  persons  go  out  together  poaching  and 
two  oi  them  stand  in  the  road  and  send  their  dog 
Into  a  field  to  drive  out  hares,  and  after  this  the 
third  leaves  them  in  the  road  and  goes  poaching 
on  his  own  account,  this  will  not  support  an 
indictment  against  the  three,  as  the  third 
prisoner's  poaching  was  not  the  joint  act  of  the 
three.    Meg.  v.  Aickle»»,  8  Car.  &  P.  757. 

If  one  of  a  party  of  poachers  is  found  in  the 
land  specified,  the  rest  co-operating  in  the  pur- 
suit in  adjoining  land,  all  may  be  allied  to  be 
found  in  the  land  specified.  Rex  v.  Andrew*,  2 
M.  &  Rob.  37.  S.  P.,  Itcw  v.  LoekeUJ  Car.&  P. 
300. 

Two  of  the  prisoners  were  seen  together  run- 
Ding  oat  of  a  coppice,  one  of  tliem  with  a  gun. 
7he  third  immediately  afterwards  came  out  of  it 
alone  with  a  gon  and  a  pheasant : — ^Held,  in- 
sufficient evidence  of  concert.  JB^.  v.  Jitna,  2 
Cox,  0.  0. 186. 

The  offence  of  poaching  is  complete  if  three 
persons  are  in  one  conmion  party  unlawfully 
tipon  any  land  for  the  common  purpose  of 
ill^lly  destroying  game.  Jteg.  v.  Uezzdl,  3 
C.  &  K.  150  ;  2  Den.  C.  C.  274  ;  20  L.  J.,  M.  C. 
192 ;  16  Jar.  434  ;  6  Cox,  C.  C.  188. 

If  gamekeepers  attempt  to  apprehend  a  gang 
of  night  poachers,  and  one  of  the  gamekeepers  is 
shot  hj  one  of  the  poachers,  this  will  be  murder 
in  all  the  poachers,  nnless  it  can  be  proved  that 
any  of  them  separated  himself  from  the  rest,  so 
as  to  show  that  he  did  not  join  in  the  act.  Jtcx 
Sdmead*,  3  Car.  &  P.  390. 
Where  gamekeepers  had  secared  two  poachers, 
and  they,  having  surrendered,  called  to  a  third, 
who  came  up  and  killed  one  of  the  game- 
keepeiB,  this  is  mnrder  in  all,  though  the  two 
struck  no  blow,  and  though  the  gamekeepers 
had  not  announced  in  what  capacity  they  had 

VOL.  IT. 


apprehended  thnn.  Hex  t.  Wktttmve,  8  Car.  ft 

P.  394. 

Where  persons  combine  to  stand  by  one  an* 
other  in  a  breach  of  the  peace,  with  a  general 
resolution,  to  resist  all  oppose rs,  and  in  the  exe- 
cution of  their  des^  a  murder  is  committed,  all 
of  the  company  are  equally  principals  in  the 
murder,  though  at  the  time  of  the  faict  some  of 
them  were  at  such  a  distance  as  tobe  out  of  view. 
A^.  V.  JToioell,  9  Car.  &  P.  437. 

All  those  who  assemble  themsdves  together, 
with  an  intent  even  to  commit  a  trespass,  the 
execution  whereof  causes  a  felony  to  be  com- 
mitted ;  and  continue  together,  abetting  one 
another,  till  they  have  actimlly  put  their  design 
into  execution ;  and  also  all  those  who  are 
present  when  a  felony  is  committed,  and 
abet  the  doing  of  it,  are  principals  in  felony. 
li. 

Where  two  persons  are  jointly  engaged  in  an 
unlawful  act,  they  may  be  severally  convicted 
thereof.  May  hew  v.  Wardleu,  11  0.  B.  (lff.8.) 
550  ;  2  N.  K  325  ;  8  L.  T.  504. 

If  each  oS  two  persons  is  driTing  a  cart  at  a 
dangerous  rate  and  they  are  inviting  each  other 
to  drive  at  a  dangerous  rate,  and  one  of  the  carts 
runs  over  a  man  and  kills  him,  each  of  the  two  is 
guilty  of  manslaughter.  Reg.  v.  Smndall,  2 
Car.  &  K.  230  ;  2  Cox,  C.  C.  141. 

If  A.  and  B.  are  riding  fast  along  a  highly  as 
if  racing,  and  A.  rides  by  without  doing  any 
mischief  but  B.  rides  against  the  horse  C, 
whereby  0.  is  thrown  uid  killed,  this  is  not 
manslau^ter  in  -A.  Best  t.  Mattin,  6  Oar.  ft  F, 
396. 

If  two  or  more  persons  go  out  together  with  a 
pur[)ose  to  commit  a  breach  of  the  peace,  and,  in 
the  course  of  the  accomplishment  of  that  common 
design,  one  of  them  kil&  a  man,  the  other  also  is 
guilty  of  manslaughter.  Beg.  v.  Barrington,  6 
Cox,  C.  C.  231. 

Two  private  watchmen,  seeing  the  prisoner  and 
another  person  with  two  carts  laden  with  apples, 
went  up  to  them,  intending,  as  soon  as  they  could 
get  assistance,  to  secure  them  ;  one  of  thewatoh- 
men  Mralked  beside  the  prisoner,  and  the  other 
watchman  beside  the  other  person,  at  some  dis- 
tance from  the  prisoner.  The  other  person 
wounded  the  watchman  who  was  near  him  : — 
Held,  that  the  prisoner  could  not  be  convicted  of 
this  wounding,  imless  the  jury  should  be  satis* 
fied  that  the  prisoner  and  the  other  person  had 
not  only  gone  out  with  a  common  purpose  of 
stealing  apples,  but  also  had  the  common  purpose 
of  resisting,  with  extreme  violence,  any  person 
who  might  attempt  to  apprehend  them.  Bea  v. 
miiton,  4  Car.  &  P.  565. 

The  doctrine  of  constructive  homicide,  as 
regards  offenders  not  actually  present  at^  or 
parties  to,  an  act  of  homicide,  but  sought  to  be 
made  liable  for  it  by  reason  of  their  being  en- 
gaged in  a  common  purpose,  in  the  couise  ot 
carrying  out  which  the  act  of  homicide  occurs, 
only  applies  (there  being  no  evidence  of  a  com- 
mon intent  to  carry  out  the  purpose  at  all 
hazards,  and  by  all  means)  where  the  common 
purpose  is  felonious ;  not  where  it  is  merelv 
unlawful,  as  in  the  case  of  a  misdemeanor,  such 
as  night-poaching.  JZ^.  t.  Sked;,  4  F.  ft  F. 
931. 

Therefore,  where  several  men  were  engaged  at 
night-poaching,  and  in  a  scuffle  with  a  game- 
keeper he  was  killed  by  a  shot  from  the  gun  of 
one  of  them  : — ^Hold,  that  whether  or  not  ttie  gun 
was  fired,  there  being  no  evidence  to.  show  uutt 
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the  other  prisoners  were  parties  to  the  act  of  firing 
it,  they  were  not  guilty  even  of  manslaughter, 
merely  by  reason  o£  the  act  of  homicide  occurring 
in  the  course  of  poaching,  lb. 

Section  4  of  the  Explosive  Substances  Act, 
1883,  provides  that  imy  person  who  makes  or  has 
in  his  possession  and  under  his  control  any  ex- 
plosive substance,  under  certain  cireumstwiccs, 
shall  be  liable  to  penal  servitude,  &c. : — Held, 
that  if  Rcveral  persons  are  connected  in  a  com- 
mon design  to  have  articles  amounting  to  an  ex- 
plosive substance  within  the  act,  made  for  an 
mUawfnl  purpose,  each  of  the  confederuiy  is 
responsible  iu  respect  oC  such  artides  as  are  in 
the  possession  of  others  connected  in  the  carry- 
incr  out  of  their  common  design.  Reg.  t.  Charle$, 
17  Cox,  C.  C.  499. 

More  than  nine  men ,  of  whom  seven  were  armed 
with  guns,  being  out  at  night  in  pursuit  of  game, 
were  met,  as  they  passed  through  a  field  from  one 
wood  to  another,  by  a  party  of  gamekeepers  with- 
out firearms,  but  who  at  once  assaulted  them 
with  sticks  ;  and  one  of  them  with  a  dangerous 
weapon,  a  flail,  likely  to  inflict  deadly  injury, 
with  which  he  struck  one  of  the  poachers,  upon 
which  another  oC  them  fired  and  killed  him. 
The  grand  jury  was  directed  to  throw  out  bills 
for  murder  against  two  of  the  men,  one  of  whom 
was  supposed  to  have  fired  the  ratal  shot,  and 
the  whole  nine  were  indicted  for  manslaughter. 
There  was  evidence  that  they  all  stood  in  a  row 
and  cried  "  Shoot "  : — Held,  that  whether  or  not 
the  man  who  fired  the  shot  could  be  identified, 
none  of  the  prisoners  would  be  guilty  unless 
parties  to  the  act  of  firing ;  and  tha^  though 
their  being  in  a  row  and  crying  ont  "Shoot"  was 
evidence  that  they  were  parties  to  the  act,  it 
was  only  evidence,  and  its  effect  would  depend 
upon  how  far  all  the  circumstances  showed 
that  the  firing  was  in  pursuance  of  a  common 
design  to  shoot,  or  only  ra.  cmiseqncnce  of  a  par- 
ticular personal  encounter.  Beg.  y.  Inch,  3  F. 
k  V.  483. 

On  an  indictment  of  A.  and  B.  for  murder,  it 
appeared  that  both  followed  the  deceased  out  at 
night,  and  that  A.,  who  was  the  first  to  overtake 
him,  threw  him  down  a  steep  bank  into  a  wet 
ditch,  and  then  tried  to  rob  him,  and  not  being 
able,  owing  to  his  resistance,  called  to  S.,  who 
then  was  on  the  top  of  the  bank,  to  come  and 
help,  which  he  did,  and  they  both  forcibly  com- 
mitted the  robbery.  It  did  not  appear  that  there 
was  any  serious  injury,  except  that  caused  by  the 
&11,  and  the  deceased  died  three  weelis  after- 
wards of  pneumonia,  or  inflammation  of  the 
lungs,  which  might  either  be  caused  by  cold 
or  violence : — Held,  that  though  there  was  evi- 
dence against  both  for  murder,  there  was  not 
sufficient  to  convict,  unless  the  jury  was  satis- 
fied that  there  wa.<?  a  joint  design  to  commit  the 
violence,  nor  to  convict  cither,  unless  satisfied 
that  it  caused  the  death.  Jl^.  v.  Lee,  4  F.  & 
F.  63. 

Where  two  persons  go  out  with  the  common 
object  of  robbing  a  third  person,  and  one  of  them, 
in  pursuit  of  that  common  object,  does  an  act 
which  causes  the  death  of  that  third  person, 
under  such  circumstances  as  to  be  murder  in  him 
who  does  the  act,  it  is  murder  in  the  other  also. 
Mm.  v.  JacJum,  7  Cox,  C.  C.  357. 

Six  men  assaulted  another  man  who  was 
IdUed  by  a  stab  inflicted  by  one  of  the  assailants : 

 Held,  that  the  five  would  be  guilty  of  murder 

(a)  if  they  participated  in  a  common  design  to 
kill ;  or  (b),  there  being  no  common  deisign  to 


kill,  if  the  knife  was  used  in  pursoance  of  a  com- 
mon design  to  use  it ;  or  (c),  there  being  no  com- 
mon design  to  use  the  knife,  if,  being  present  at 
the  moment  of  stabbing,  they  assented  and 
manifested  their  assent  assisting  iu  the 
offence.   B^.  t.  Pruse,  8  Cox,  0.  C.  96. 

On  an  indictment  for  wounding  with  intent  to 
do  some  grievous  bodily  harm,  it  appeared  that 
two  persons,  one  of  whom  was  the  prisoner^ 
attacked  and  wounded  the  prosecutor  and  robbf^ 
him  ;  it  was  not  proved  which  of  the  persons, 
inflicted  the  wouna  I — Held,  that  if  the  prisoner 
inflicted  tlfe  wound  on  the  prosecutor,  wit  n  intent 
to  rob  him,  he  having  at  the  same  time  an  intent 
to  do  him  some  grievous  bodily  harm  to  effectuate 
such  his  intention  of  robbing,  he  ought  to  be  con- 
victed on  this  indictment.  Itcff.  v.  Bowen,  Car. 
&  M.  149. 

Held,  also,  that  even  if  the  prisoner's  was  not 
the  hand  that  inflicted  the  wound,  he  ought  to 
be  convicted,  if  the  jury  was  satisfied  that  the 
two  persons  were  engaged  in  the  common  pur- 
pose of  robbing  the  pi-osecutor,  and  that  the 
other  person's  was  the  hand  which  inflicted  the 
wound.  lb. 

If  A.  is  charged  with  the  offence  of  inflicting: 
an  injury  dangerous  to  life,  with  intent  to  mur- 
der, and  B,  is  charged  with  aiding  and  abetting 
him,  it  is  essential,  to  make  out  the  charge  as 
against  B.,  that  B.  should  have  been  aware  of 
A.'8  intention  to  commit  murder.  Jleg.  v.  Crvter 
8  Car.  &  P.  541. 

Persons  present,  aiding  and  abetting,  are  prin- 
cipals in  the  second  degree,  and  arc  within  the 
Riot  Act,   Rex  v.  Boyce,  4  Burr.  2073. 

"When  Act  done  not  the  Beault  of  Confederacy.} 

— If  several  are  out  for  the  purpose  of  commit- 
ting a  felony,  and  upon  an  alarm  run  different 
ways,  and  one  of  them  maims  a  pursuer  to  avoid 
being  taken,  the  others  are  not  to  be  coiradered 
principals  in  such  act.  Bern  t.  White,  B.  ft  B. 
99. 

If  two  persons  commit  a  crime  and  one  use 
violence,  after  the  other  has  escaped,  to  prevent 
capture,  only  the  one  so  using  the  violence  is- 
within  the  statute.  Beg.  v.  Harvey,  1  Cox, 
C.  C.  21. 

If  a  gang  of  poachers  attacks  a  gamekeeper 

and  leaves  him  senseless  on  the  ground,  and  one 
of  them  returns  and  steals  his  money : — Held, 
that  one  only  can  be  convicted  of  the  robbery,  as 
it  was  not  in  pursuance  of  any  common  intcoit. 
Bex  T.  Hawhint,  3  Car.  &  P.  392. 

A.,  B.  and  C.  were  indicted  for  having  robbed 
and  beaten  D.  A.  knocked  D.  down  and  ft  was. 
imputed  that  B.  and  C.  stole  the  property  from 
his  pockets: — Held,  that  if  B.  and  0.  stole  the 
property  and  A.  did  not  participate  in  the 
robbery,  A.  could  not  be  convicted  of  an  assault,, 
as  the  assault  committed  by  him  was  an  inde- 
pendent assault  uncoimected  with  the  robbery  ; 
but  that  if  the  jury  thought  that  D.  was  not 
robbed  by  any  of  the  prisoners,  but  had  been 
assaulted  by  all  of  them,  they  might  find  all 
guilty  of  the  assault.  Beg.  v.  Barnett,  2  Car.  & 
K.  m  ;  .3  Cox,  C.  C.  432. 

All  persons  who  even  by  their  presence  en- 
courage a  fight,  from  which  death  ensues  to  one 
of  the  combatants,  although  they  neither  say 
nor  do  anything,  are  guilty  of  mansLiughtcr. 
But  if  the  death  is  caused,  not  by  blows  given  in 
the  fight  itself,  but  by  other  parties  breaking 
the  ring  and  striking  the  deceased  with  blud- 
geons, the  persons  who  merely  encouraged  the 
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fight  by  their  presence  are  not  ansveiable.  Sex 
V.  Murphy,  6  Car.  &  P.  103. 

If  A.  and  B.  agree  together  to  assault  C.  with 
their  fists,  and  C.  is  killed  bj  a  chance  blow  of 
the  fist  from  either  of  them,  both  are  piilty  of 
manstaa^ter.  Bat  should  A.,  of  his  own  Im- 
pulse, kill  C.  with  a  weapon  suddcnfycanght  up, 

B.  would  not  be  responsible  for  the  death,  he 
being  only  liable  for  acts  done  in  pmanance  of 
the  common  design  of  himself  and  A.  v. 
Caton,  12  Oox,  C.  C.  624. 

Cannot  be  I^Mted  w  BMelTer.]— A  principal 
in  the  second  degree  cannot  at  the  same  time  be 
treated  as  a  receiver.  Reg.  v.  Pcrkiiu,  2  Den.  C, 
G.  4o9  ;  21  L.  J..  M.  C.  152 ;  16  Jur.  481 ;  6  Coz, 

C.  C.  554. 

In  KademMUiorfl  all  ue  Principali.] — In 

misdem^nors  all  guilty  particlEntors  are  prin- 
cipals. Beg.  T.  Greenwood,  2  Den.  C.  C.  453  ; 
21  L.  J.,  M.  0.  127  ;  16  Jur.  890  ;  6  Cox,  C.  C. 
521. 

J.  was  charged  with  "feloniously  wounding 
with  intent  toiSi  grierous  bodily  hann,"  and  the 
prisoner  "  with  aiding  and  abetting  the  said  J.  to 
commit  the  said  felony."  J.  was  found  guilty  of 
the  misdemeanor  of  "unlawfullywounding''^; — 
Held,  that  the  prisoner  was  rightly  coavicted  of 
"aiding  and  abetting"  the  said  J.,  because,  by 
s.  8  of  the  Accessories  and  Abettors  Act,  1861,  he 
was  liable  to  be  tried,  indicted,  and  punished  as  a 
principal  ofEender.  Bea.  v.  Waudhyy  64  L.  J., 
M.  0.  251 ;  [1895]  2  Q.  B.  482  ;  16  R.  564  ;  73 
L.  T.  352  ;  44  W.  R.  64 ;  18  Oox,  C.  0.  194  ;  59 
J.  P.  605— C.  C.  R. 

The  mere  voluntary  presence  at  a  prize  fight 
does  not  as  a  matter  of  law  necessarily  render 
persons  so  present  guilty  of  an  assanlt  as  aiding 
mi  abetting  in  such  fi^t.  S^.  f.  Qmey,  61 
L.J.,M.  0.66;8  Q.  B.D.684;  46  L.  T.  307  ;  30 
W.  E.  678 ;  15  Cox,  C.  C.  46  ;  46  J.  P.  404. 

Pentms  who  are  present  at  a  prize-fight  and 
who  have  gone  thitherwith  the  purpose  of  seeing 
the  persons  strike  each  other,  are  all  principals  in 
the  breach  of  the  peace,  and  indictaUe  for  an 
assanlt,  as  well  as  the  actual  combatants,  and  it 
is  not  at  all  material  which  of  the  combatants 
stmck  the  first  blow.  Beai  t.  Perkitu,  4  Car.  & 
P.  687. 

A  woman  was  delivered  of  a  child,  which  died 
shortly  after  its  birth  ;  she  concurred  with  her 
paramour  in  endeavouring  to  conceal  the  birth, 
and  be,  in  consequence  of  her  per8iiaBi(m,  she 
remaining  in  bed,  took  the  body  and  buried  it  in 
a  field,  intending  thereby  to  conceal  the  birth  : — 
Held,  that  he  could  be  convicted  of  counselling, 
aiding,  and  abetting  her  in  the  offence.  Seg.  v. 
£ird,  2  Car.  &  K.  817.  S.  P.,  Seg.  v.  SkeUon,  3 
Car.  &  K.  119. 

B.  was  summoned  before  justices  for  aiding 
and  abetting  S.  to  obtain  money  by  false  pre- 
tences, and  both  were  committed  for  trial,  8,  on 
the  charge  of  attempting  to  obtain  money  by 
false  pretences,  and  B.  on  the  charge  of  aiding 
and  aoetting  S.  to  commit  that  offence.  B.  was 
found  guilty  and  S.  acquitted : — Held,  that  B. 
was  rightly  convicted,  as  in  misdemeanors  all  are 
princip^  Reg.  v.  Burton,  32  L.  T.  639  ;  13  Coz, 
C.  C.  71. 

When  several  persons  are  found  out  t<^ther 
by  night  for  the  common  purpose  of  housebreak- 
ing, and  one  only  is  in  possession  of  the  house- 
breaking implementfi,  all  may  be  found  guilty 
of  the  miBdem^anor  of  being  found      night  in 


possession  o£  implements  of  housebreaking,  with- 
out lawful  excuse,  under  24  &  25  Vict.  c.  96,  s.  58, 
for  the  possej!sion  of  one  is  in  such  case  the  pos- 
session of  all.  B^.  V.  I%omai0n,  21  L.  T.  397 ; 
11  Coi,  0.  C.  362. 

The  prisoner  and  J.  were  indicted  for  a  mis- 
demeanor in  uttering  counterfeit  coin.  The 
uttering  was  effected  by  J.  in  the  absence  of  the 
prii!oner,  but  the  jury  found  that  they  were  both 
engaged  on  the  evening  on  which  the  uttering 
took  place  in  the  common  purpose  of  uttering 
counterfeit  shillings,  and  that  in  pumwuce  oC 
that  common  purpose  J.  uttered  the  coin  in 
question  : — He^,  that  the  prisoner  was  rightly 
convicted  as  a  principal,  there  being  no  acces- 
sories in  a  misdemeanor.  B^.  v.  6heenioood,  3 
Den.  C.  C.453;  21 L.  J.,  M.  C.  127  ;  I6Jnr.890; 
6  Cox,  C.  C.  521. 

On  an  indictment  for  obtaining  money  under 
false  pretences,  a  party  who  has  concurred  and 
assisted  in  the  fraud  may  be  convicted  as  prin- 
cipal, though  not  present  at  the  time  of  mt^i^ 
the  pretence  and  obtaining  the  money.  Beg.  v 
Mdand,  2  M.  C.  C.  276. 

An  indictment  against  H.  and  W.  charged  H. 
with  rape,  and  W.  ^th  aiding  and  abetting  the 
rape.  They  were  found  not  guilty,  but  the  jury 
found  H.  guilty  of  attempting  to  commit  the 
rape  chargcil,  and  W.  of  aiding  and  abetting  H. 
in  the  attempt : — Held,  that  H,  was  rightly  con- 
victed of  a  misdemeanor.  Reg.  v.  WyaU,  or  Hap' 
good,  39  L.  J.,  M.  C.  83  ;  L.  R.  1  C.  C.  221 ;  21 
L.  T.  678 ;  18  W.  a  356  ;  11  Cox,  C.  C.  471. 

If  A.  counsels  and  encourages  B.  to  set  fire  to 
a  malthouse,  and  B.  attempts  to  set  it  on  fire, 
both  may  be  jointly  indicted  as  principals  for 
the  misdemeanor  of  attempting  to  set  the  malt- 
house  on  fire,  although  A.  was  not  present  at  the 
time  of  the  attempt.  Beg.  v.  Clayton.  1  Car.  ft 
K. 128. 

2.  ACCESSOBIES. 

Betbre  the  Fact.]— An  accessory  before  the 
fact  must  be  absent  at  the  time  when  the  crime 
is  committed,  and  the  act  most  be  dons  in  con- 
sequence of  some  counsel  or  procurement  of  his. 
Beg.  V.  Brown,  14  Cox,  C.  C.  144. 

 Ho  Telony  Committed.] — A  oerson  can- 
not be  indicted  under  the  24  &  25  Vict.  c.  94,  s. 
2,  for  counselling  another  to  commit  a  fdony, 
unless  a  felony  is  actually  committed  by  su<m 
other  person.  Beg.  v.  Oregory,  36  L.  J.,  H.  0. 
60  ;  L.  R.  1  C.  0.  77  ;  16  L.  T.  388  ;  16  W.  E. 
774  ;  10  Cox,  C.  C.  459. 

A  soliciting  and  inciting  a  person  to  commit 
an  offence  where  no  other  act  is  done  exc^t  the 
soliciting  and  inciting,  is  a  misdemeiuior  only. 
Ih. 

To  incite  a  servant  to  rob  his  master  is  a  mis- 
demeanor at  common  law,  and  it  is  no  defence 
that  the  servant  purposely  submitted  himself  to 
the  incitement  with  intent  to  betxay  the  master. 
Beg.  v.  Quail,  4  F.  &  F.  1076. 

 FlMuling— Absenee  of  Prinoipal.] — A 

partT  chained  as  an  accessoiy  before  the  fact 
conld  not  be  compelled  to  plead  to  the  indict- 
ment if  the  principal  did  not  appear  to  take  his 
trial.   Beg.  v.  AshmaU,  9  Car.  &  P.  236.   See  24 

&  26  Vict.  c.  94,  s.  2. 


tocommi: 


Merger  in  feloi^.] — If  a  party  incited 
ait  a  felony  is  not  an  an  innocent  agfmt, 
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and  the  act  incited  be  committed,  the  party 
inciting  is  a  nrincipBLl  felon,  inaamnch  as  he  is  an 
accessoiy  before  tne  fact  to  the  felimy,  and  the 
mtodemeanor  merges  in  the  felony,  JBcw.  t. 
Welham,  1  Coz,  C.  C.  192. 

 In  what  Oases.]— A  person  la  not  to  be 

convicted  of  larceny  if  doubtful  whether  an 
aocesBon-  before  or  after  the  fact.  S^.  r.  Muk- 
day,  2  F.  &  F.  170. 

A.,  a  married  woman,  in  the  lifetime  of  her 
hoahand,  married  B.,  a  widower : — Held,  that  if 
B.  knew  at  the  time  of  hia  marriage  with  A,  that 
she  was  a  married  woman,  he  might  be  convicted 
of  the  felony  of  comiselling  A.  to  commit 
bigan^   Reg.  v.  JBraum,  1  Car.  &  E.  144  ;  1  Cox, 

A  serrant  pretended  to  concur  with  two  per- 
sons who  proposed  to  him  to  anite  with  liim  in 
robbing  his  master's  house.  The  servant,  acting 
under  instmctiona  from  the  police,  let  one  of  them 
into  the  houae,  who  waa  immediately  placed  in 
confinement.  After  this  the  servant  fetched  the 
other  prisoner  and  let  him  into  the  house  in  the 
same  way.  This  person  was  seized  with  a  basket 
of  plate  in  his  hand : — Held,  that  the  former 
prisoner  might  be  indicted  aa  an  accessory  before 
the  tact  to  the  stealing.  Beg.  v.  Jones,  Car.  & 
K.  218. 

A  servant  let  a  person  into  his  master's  bonae 
on  a  Saturday  aft«noon,  and  concealed  him  there 
all  night  in  order  that  he  might  rob  the  bouse  ; 
and  on  the  Sunday  morning  left  the  premises  in 
porsuance  of  the  previous  arrangement.  The 
man,  in  the  servant's  absence,  broke  into  the 
bedroom  of  the  master,  and  stole  the  contents 
the  cash-box : — Held,  that  the  man  who  took  the 
property  from  the  cash-lxa  was  rightly  charged 
as  a  thief,  and  the  semnt  who  let  him  into  the 
house  as  an  accessory  before  the  fact.  Jl^,  v. 
Tnektoell,  Car.  Sc  M.  215. 

If  a  wife,  by  the  incitement  of  her  husband, 
knowingly  uttered  in  his  absrace  a  forged  order 
.and  certificate  fcv  the  reception  of  prize-money, 
tmder  43  Geo.  3,  c  123,  they  might  be  indicted 
together,8he  as  a  principal  on  the  statute,  and  he 
as  an  accessory  before  the  fact  at  common  law. 
Bew  V.  Morris,  2  Leach,  C.  C.  1096. 

Persons  privy  to  the  uttering  of  a  forged  note 
1^  previous  concert  with  the  ntterer,  but  who 
were  not  present  at  the  time  of  uttering,  or  so 
near  as  to  be  able  to  afford  any  aid  or  assistance, 
are  not  principals,  but  accessories  before  the 
fact.  JRetB  T.  Soaret,  B.  &  R.  25  ;  2  East,  P.  C. 

If  a  woman  takes  poison  with  intent  to  pro- 
cure a  miscarriage,  and  dies  of  it,  she  is  guilty'  ot 
self -murder,  whethisr  she  was  quick  with  child  or 
not ;  and  the  person  who  furnished  her  with  the 
poison  for  that  purpose,  will,  if  absent  when  she 
took  it,  be  an  accessory  before  the  fact  only. 
Mex  V.  Russell,  1  M.  C.  C.  356. 

The  deceased  woman  became  pregnant  by  the 
prisoner,  and  died  from  the  cS^ta  of  corrosive 
snbUmate  taken  her  for  the  purpose  of  pro- 
ducing abortion.  The  prisoner  knowingly  pro- 
cured it  for  the  deceased,  at  her  instigation,  and 
under  the  influence  of  threats  of  self-destruction, 
if  the  means  of  producing  abortion  were  not 
supplied  to  her.  The  jury  negatived  the  fact  of 
bis  navine  administered  it,  or  caused  it  to  be 
taken  l^yner : — Held,  that  he  was  not  guilty  of 
murder  as  an  accessory  before  the  fact.  Beg.  v, 
FretweU,  L.  &  C.  161  ;  31  L,  J.,  M.  0. 145  ;  8 
Jut.  (H.&)  466 ;  6  L.  I.  333 ;  10  W.  B.  &45  ;  9 


Coz,  C.  C.  IBS.  ^  «M  31  ft  35  TIct.  c.  100, 
BS.  68,  69. 

M.  had  the  charge  of  the  prosecutor's  ware- 
house, in  which  bags  were  kept;  8.  for  some 
years  bad  been  in  the  habit  of  supplying  the 
prosecutor  with  bags,  which  were  usually  placed 
outside  the  warehouse,  and  shortly  after  so 
leaving  tiiem  eitber  S.  or  his  wife  called  and 
received  payment  JFor  them.  H.  went  Into  his 
master's  warehouse,  and  clandestinely  removed 
twenty-four  bags  which  had  been  marked  by  his 
master,  and  placed  them  outside  the  warehouse, 
in  the  place  where  S.  used  to  deposit  the  bags 
before  payment  for  them.  Soon  afterwards  the 
wife  of  S.  came  and  claimed  payment  for  these 
bags.  The  prosecuhnrthm  aentfor  S.,who,  upon 
being  asked  respecting  the  twenty-four  bags, 
said  they  had  been  placed  th^  an  hour 
previously  by  him,  and  demanded  payment  for 
them.  The  jury  found  that  the  bags  had  been 
so  removed  in  pursuance  <A  a  ^evious  arrange- 
ment between  the  prisonets :— -&eld,  that  S.  was 
an  accessory  before  the  fact  to  the  larceny.  Beg. 
T.  ManniTtg,  Dean.  C.  C.  21 ;  22  L.  J.,  M.  C.  21  ; 
17  Jur.  28  ;  1  W.  B.  40 ;  6  Cox,  C.  C.  86. 

A  man  and  woman  were  jointly  indicted  for 
feloniously  administering  to  0.  a  noxious  thing 
to  the  jurors  unknown,  with  intent  to  procure 
miseanlage.  C.  being  in  the  family  way,  went 
to  the  male  prisoner,  who  said  he  would  giver  ber 
some  BtufE  to  pnt  her  right,  and  gave  her  a  light- 
coloured  medicine,  and  told  ber  to  take  doses  of 
it  till  she  became  in  pain.  She  did  so,  and  it 
made  her  ill.  She  then  went  to  him  again,  and 
he  said  the  safest  course  would  be  to  get  her  a 
place  to  go  to.  He  told  her  that  he  had  foimd  a 
place  for  her  at  L.,  and  gave  her  some  more  of 
the  stufi,  which  he  said  would  take  effect  when 
she  got  there.  They  went  together  to  L.  and 
met  the  female  prisoner,  who  said  she  had  been 
down  to  the  station  several  times  the  day  before 
to  meet  them.  C.  then  b^an  to  feel  pain,  and 
told  the  female  prisoner  <^  it,  whereupon  the 
male  prisoner  told  the  latter  what  he  had  given 
C.  Tney  aU  went  home  to  the  female  prisoner's, 
and  the  male  prisoner  then  gave  Cf.  another 
bottle  of  similar  stuff  in  the  female  prisoner's 
presence,  and  told  her  to  take  it  like  the  other, 
bhe  did  so,  and  became  very  ill,  and  next  day 
had  a  miscarriage,  female  prisoner  attending 
on  her : — Held,  that  there  was  evidence  of  the 
female  being  an  accessory  before  the  fact,  and 
a  party,  therefore,  to  the  administration  of  the 
noxious  thing.  Beg.  v.  Hollis,  12  Cox  C.  C.  4C3 ; 
28  L.  T.  455. 

If  a  person  knowingly  invites  another  to  a 
certain  place,  in  order  that  he  may  be  murdered, 
and  he  is  murdered  according,  uiat  would  con- 
stitute such  person  an  accessory  before  the 
fact  to  the  murder.  JR^.  t.  Jfoiunflff,  3  Car.  & 
K.  903. 

It  is  not  essential  that  there  should  have  been 
any  direct  communication  between  an  accessory 
before  the  fact  and  the  principal  felon.  It  ia 
enough  if  the  accessory  directs  an  intermediate 
agent  to  procure  another  to  commit  a  felony  ;  and 
it  will  be  sufficient  even  if  the  accessory  does  not 
name  the  person  to  be  procured,  but  merely 
directs  the  agent  to  employ  some  person.  Bex 
V.  Gtoper,  5  Car.  &  P.  635. 

The  prisoner  had  procured  certain  drugs  and 
gave  them  to  his  wife,  with  intent  that  she 
should  take  them  in  order  to  procure  abortion. 
She  took  them  in  his  absence  and  died  from  their 
effects.  On  an  indictment  against  him  for  man- 
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sLiughter,  it  was  objected  that  he  was  only  an 
accessory  before  the  fact,  and  that  in  law  there 
cnanot  be  an  accessory  before  the  fact  to  man- 
filnnghter : — Held,  that  he  was  properly  foond 
guilty  of  manslaughter.  Jteg.  t.  Oaylor,  Dears. 
ti.  B.  C.  C.  28iS :  7  Cox,  C.  C.  253. 

Two  men,  having  quarrelled,  agreed  to  fight 
with  their  fists,  and  to  bind  themselves  to  fight ; 
each  put  down  1^.,  so  that  21.  might  be  paid  to 
the  winner.  The  prisoner  consented  to  hold  the 
2/.  and  pay  it  over  to  the  winner.  Otherwise  he 
bad  nothing  to  do  with  the  fight,  and  he  was  not 
present  at  it.  There  was  no  reason  to  suppose 
that  the  life  of  either  man  would  be  endangered. 
The  men  fonght,  and  one  of  them  received 
injuries  of  which  he  afterwards  died.  The 
prisoner  bavii^  been  informed  who  was  the 
winner,  but  not  knowing  of  the  other  man's 
danger,  paid  over  the  21,  to  the  winner  : — Held, 
that  the  prisoner  was  not  an  accessory  before  the 
fact  to  the  manslaughter  of  the  man  killed. 
Mei}.  V.  TatjUtr,  44  L.  J.,  M.  C.  67  ;  L.  B.  2  C.  C. 
147;  32  L.  T.  409;  23  W.  B.  616;  13  Cox, 
C.  C.  68. 

 Eflbet  Of  M  ft  2fi  Tiot.  e.  94,  i.  S.]— 

Section  2  of  24  &  25  Yict.  c.  94,  only  applies 
where  the  accessory  might  at  common  law  have 
been  indicted  with  or  after  Uie  conviction  of  the 
principal.  A  person  therefore  cannot  be  tried 
for  inciting  another  to  commit  suicide,  althongh 
that  other  commits  soicide.  Bex  ▼  Rutielly  1 
H.  C.  C.  856.  S.  P.,  Beg,  y.  Leddington,  9  Car. 
&P.  79. 

Aftsr  the  Fact— In  what  Cases.]— H.  and  S. 

broke  open  a  warehouse,  and  stole  thereout 
thirteen  firkins  oS  butter  which  they  carried 
along  the  street  thirty  yards ;  they  then  fetched 
the  prisoner,  who  was  apprised  of  the  robbery, 
and  ne  assisted  in  carrying  away  the  property  ; 
he  was  indicted  for  theft : — Held,  tb^  he  was 
only  an  accessory,  and  not  a  principal.  Bern  v. 
Xing,  B.  ic  R.  333. 

Where  three  persons  agreed  to  utter  a  foi%:ed 
note,  and  one  uttered  it  at  Oosport,  and  the  other 
two,  by  previous  concert,  waited  at  Portamoutii, 
they  were  held  to  be  accessories.  Beiv  T.  Soaret, 
2  East,  P.  C.  974  ;  B.  &  B.  25. 

Several  persons  were  tried  upon  one  indict- 
ment, some  as  principals  in  murder,  others  as 
accessories  after  the  foot.  The  principals  were 
convicted  of  manslaughter  : — Held,  that  those 
charged  as  accessories  might  rightly  be  convicted 
as  accessories  to  manslaughter.  Reg.y.Hichardt, 
46  L.  J.,  M.  C.  200  ;  2  Q.  B.  D.  311  j  36  L.  T. 
377;  13  Cox,  C.  C.611. 

A.  &  B.  were  in  partnership,  and  B.,  In  fraud  of 
the  partnership,  disposed  of  the  goods  of  the 
firm  to  the  prisoner,  who  knowingly  received  the 
same.  Semble,  that  the  prisoner  might  have  been 
indicted  and  convicted  as  an  accessory  to  or  after 
the  fact  to  the  felony,  either  at  common  law  or 
under  24  &  25  Vict.  c.  94,  ss.  1, 3.  Beg.  v.  SmUh, 
39  L.  J.,  M.  C.  112  ;  L.  B.  1  C.  C.  266  ;  23  h.  T. 
eS4;  18W.B.9S2;  11  Cox,  C.  C.611. 

A.  was  indicted  for  the  wilful  murder  of  B., 
and  C.  was  Indicted  for  receiving,  harbouring, 
and  assisting  A.,  well  knowing  that  he  h^ 
committed  the  fdony  and  murder  aforesaid : — 
Held,  that  if  the  offence  of  A.  was  r^nced  to 
manslaughter,  C.  might,  notwithstanding,  be 
found  gnilty,  as  accessory  after  the  fact.  Bex 
y.  QreauLore,  8  Car.  ft  P.  86. 

When  a  person  is  diarged  as  accflflsory  after 


the  fact  to  a  mnrder,  the  question  for  the  jury  is, 
whether  such  person,  knowing  the  offence  had 
been  committed,  was  either  assisting  the  mur- 
derer to  conceal  the  death,  or  in  an^  way 
enabling  him  to  evade  the  pursuit  of  justice. 
lb. 

To  substantiate  the  chaise  of  harbouring  a 
felon,  it  must  be  shown  that  the  party  charged 
did  some  act  to  assist  the  felon  personally.  Reg. 
V.  ChappU,  9  Car.  ft  P.  355. 

TTpon  an  indictment  against  a  par^  as  an 
accessory  after  the  fact  in  robbery,  proof  of  the 
prisoner  s  knowledge  of  the  felony,  together  with 
proof  of  his  aiding  the  principal  in  cOsposing  of 
the  fruits  of  the  robbery,  is  sofficient  evidence  of 
comforting  and  assisting,  to  support  the  indict- 
ment.   Beg.  \.  Bntterjeld,  1  Cox,  G.  C.  39. 

A  prisoner  who  employed  another  pencai  to- 
harbour  the  principal  felons  may  be  convicted  as- 
acceasory  after  the  fact,  though  he  himself  did 
no  act  of  relieving,  and  the  prisoner  may  be 
found  guilty  on  the  uncorroborated  testimony  of 
the  person  who  actually  harboured.  Bex  v.. 
JarvU,  3  M .  ft  Bob.  40. 

A.,  a  lad  who  was  a  clerk  in  a  banking-house, 
robbed  his  employers  ;  after  doing  so,  he  went  to- 
the  lodgings  of  B.,  who  was  much  older  than 
himself,  and  who  bad  relations  in  America.  A. 
stayed  twenty  minutes  at  B.'s  lodgings  ;  and 
after  that,  on  the  same  night,  A.  and  B.  started 
t^^ethM  by  the  coach,  and  went  from  Beading 
to  Liverpool,  intending  to  embark  for  America  : 
— Held,  that  B.  might  be  convicted  as  an  acces- 
sory after  the  fact,  in  barbonriog,  receiving,  and 
maintaining  A.,  the  principal  felon.  Bex  v.  Zee, 
6  C.  &  P.  536. 

Althongh  a  statute  which  creates  a  new  felony 
will  attach  to  that  felony  all  the  common-law 
incidents  to  felony,  so  that  accessories  thereto 
will  be  inclndcd,  yet  it  will  go  no  further.  Bea 
V.  Sadi,  1  Leach,  0.  C.  468 ;  3  East,  P.  0. 
748. 

A  person  is  not  to  be  convicted  of  larceny  if 
it  be  doubtful  whether  he  is  an  accessory  before 
or  after  the  fact  Beg.  t.  Munday,  2  F.  ft  F. 
170.  ■ 

3.  PBACTIOB  RELATmO  THEBBTO. 

Grand  Jury— Different  Findings.]— If  a  charge 
against  an  accessory  is,  that  the  pnncipal  felony 
was  committed  by  persons  unknoivn,  it  is  no 
objection  that  the  same  grand  jury  has  found  a 
bill  imputing  the  principal  felony  to  J.  8.  Bex 
V.  Btah,  B.  ft  B.  372. 

Trial.] — Where  a  principal  and  an  acces- 
sory are  indicted  together,  they  will  not  be 
allowed  to  sever  in  their  challenges  so  aa  to 
be  tried  separatdy.  A».  v.  JViAn-,  8  Cox, 
C.  0.  68. 

An  accessory  after  the  fact  mdicted  in  the 
ordinary  way  with  the  principal  felon,  may, 
since  11  &  13  Vict  c.  46,  s.  3,  be  tried  be. 
fore  the  principaL  Beg.  t.  SanriU,  S  Cox, 
c.  c.  597;     *—  — " 

The  act  of  aiding  and  assisting  being  a  felony 
by  4  Geo.  4,  c.  64,  s.  43,  the  defendant  might  be 
indicted  before  the  principal  had  been  tried ; 
and  the  prosecution  need  not  be  instituted 
within  one  year  after  the  offence  committ^ 
as  required  by  16  Geo.  2,  c.  31,  s.  4.  Hollousay 
V.  Beg.t2  Den.,  C.  C.  287 ;  17  Q.  B.  319 ;  15  Jur. 
836. 

It  two  are  indicted  for  jointfy  making  a  cor- 
rupt contract  with  a  third  peraoaior  the  pracui- 
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inf^an  East  India  cadetfhip,  one  may  beconvicted, 
Ihongh  the  other  is  acquitted.  Bern  v.  Taggart, 
1  Car.  &  P.  201. 

Indietntent — Form  of,] — In  indicting  a  person 
for  felony,  since  11  &  12  Vict.  c.  46,  it  is  imma- 
terial  whether  he  is  a  principal  in  the  first  or  the 
second  degree,  or  an  accessory  b^re  the  fact,  as 
in  either  case  be  is  indictable  aa  a  principal. 
Reg,  T.  Manning,  2  Car.  &  K.  903. 

Bemble,  an  indictment  of  an  accessory  should 
contain  a  positive  averment  that  the  principal 
was  guilty.   Reg,  v.  Read,  1  Cox,  C,  C.  65. 

An  accessory  after  the  fact  to  a  felony  cannot 
be  convicted  upon  an  indictment  chai^ng  the 
commission  of  the  felony  only  ;  he  shouM  be  in- 
dicted as  an  accessory  after  the  fact.  Reg.  v, 
I^lon,  L.  &  C.  217  :  32  L.  J.,  M.  C.  66  ;  8  Jar. 
(H.8.)1217;  7  L.  T.  471  ;  11  W.  R.  74;  9  Cox, 
C.  C.  242. 

An  indictment  in  two  counts  charged  A.  and 
B.  jointly  with  stealing.  A  third  count  charged 
A.  alone  with  receiving  the  stolen  goods.  At  the 
trial  no  evidence  was  offered  against  B.,  and  he 
was  acquitted,  in  order  that  he  might  be  called 
as  a  witness  against  A.  A.  was  an  accessory 
before  the  fact  to  the  stealing  by  B.,  and  he 
Afterwards  received  the  stolen  goods.  The  jury 
retnmed  a  verdict  of  guilty  against  A.,  which 
was  entered  upon  all  the  counts  : — Held,  that  he 
was  not  entitled  to  an  acquittal  upon  the  first 
two  counts  by  reason  of  the  principal,  B.,  hav- 
ing  been  acquitted,  the  11  &  12  Vict.  c.  46,  s.  I, 
having  made  the  crime  of  being  an  accessory 
before  the  fact  a  substantive  felony.  Reg.  v. 
Svghet,  Bell,  C.  C.  842  ;  29  L.  J.,  M.  C.  71 ;  6 
Jur.  (».8.)  177  ;  1  L.  T.  460  ;  8  W.  R  196  ;  8 
Cox,  C.  C.  278. 

Held,  also,  that  there  was  no  inconsistency  in 
the  verdict  found  by  the  jury,  and  entered  upon 
:all  the  counts,  and  therefore  the  conviction 
could  be  supported.  lb. 

Three  persons  were  charged  with  a  larceny,  and 
two  others  as  accessories  in  separately  receiving 
^portions  of  the  stolen  goods.  The  indictment 
also  contained  two  other  counts,  one  of  them 
charging  each  of  the  receivers  separately  with  a 
substantive  felony,  in  separately  receiving  a 
portion  of  the  sUden  goods.  The  principals  were 
acquitted : — ^Held,  that  the  receivers  mig^t  be 
convicted  on  the  two  last  counts  of  the  indict- 
ment.  Reg.  T.  Pulham,  9  Car.  &  P.  280. 

Inciting  a  servant  to  steal  any  silk  that  may 
be  in  the  servant's  care,  without  further  defining 
the  particular  silk  to  be  stolen,  is  sufBcientiy 
certain  to  support  a  conviction.  Reg.  v.  Qvail, 
4  F.  ft  F.  1076. 

If  two  persons  are  indicted  formnrder,  the  one 
as  a  principal  in  the  first  d^ree,  and  the  other 
as  being  present,  aiding  and  assisting  to  commit 
it,  the  jury  may  iind  the  principal  in  the  first 
degree  not  guilty,  and  convict  the  principal  in 
the  second  degree.  Rex  v,  Taylor,  1  Leach,  C.  C. 
360.  8.  C»  nom.  Shate't  Que.  1  East,  P.  0. 
351. 

An  indictment  stated  that  a  certain  evil-dis- 
posed person  stole  certain  goods ;  that  L.  C. 
incited  him  to  do  eo  ;  that  E.  C.  did  the  same  ; 
that  E.  M.  received  a  portion  of  the  property, 
knowing  it  to  have  been  stolen  ;  it  also  charged 
A.  and  the  before-mentioned  E.  C.  as  receivers. 
AH  these  persons  having  been  found  guilty,  the 
conviction  was  held  good  against  all  except 
L.  C,  who  was  merely  charged  as  accessory 
before  the  fact,  and  judgment  was  given  as  to 


the  diargea  of  receiving  only.  Reg.  v.  Caner,  9 
Car.  ft  P.  289 ;  2  M.  a  C.  101. 

A  connt  charged  A.  with  the  murder  of  6.,  and 
also  C.  and  D.  with  being  present,  aiding  an<l 
abetting  A.  in  the  commission  of  the  murder.  A. 
was  an  insane  person  : — Held,  therefore,  that  C. 
and  D.  could  not  be  convicted  on  this  count. 
Reg.    Tyler,  8  Car.  ft  P.  616. 

 Joindar  of  Counts.]— A  connt  charging 

a  person  with  being  accessory  before  the  fact, 
may  be  joined  with  a  count  charging  him  with 
being  accessory  after  the  fact  to  the  same  felony, 
and  the  prosecutor  cannot  be  required  to  elect 
upon  which  he  will  prooeed,  as  the  party  may  be 
found  guilty  upon  both.  Reat  t.  Blaeltem,  8 
Car.  ft  P.  48. 

Prinsipal  and  Aeeesiory.] — Where  an  indict- 
ment contains  two  counts,  the  first  chai^ng  the 
accused  person  as  principal  in  a  felony,  the 
second  dmrging  him  as  accessory  after  the  fact 
to  the  same  felony,  the  prosecution  mnst  elect 
upon  which  count  they  will  proceed.  Reg.  v. 
Srannon,  14  Coz,  C.  C.  394. 

Evidenofl.] — A  person  indicted  as  an  accessor^' 
bcfor  the  fact  cannot  be  convicted  of  that  charge 
upon  evidence  proving  him  to  have  been  present, 
aiding  and  abetting.  JBcz  v.  Gordon.  1  Leachj 
C.  C.  515  ;  1  East,  V.  C.  352. 

An  indictment  against  an  accessory  to  a  felony, 
committed  by  a  person  unknown,  cannot  be  sup- 
ported if  it  appears  that  the  principal  felon 
acknowledged  nis  guilt  before  Uie  grand  jury.' 
Rea  V.  Waiber,  3  Camp.  264. 

An  accessory  may  controvert  the  guilt  of  the 
principal,  notwithstanding  the  record  of  his  con- 
viction.   Rex  V.  Smith,  1  Leach,  C.  C.  288. 

An  averment  of  the  conviction  of  the  principal 
is  supported  by  the  production  of  the  record, 
however  erroneous  the  judgment  may  be.  Rem 
V.  Baldwin,  3  Camp.  265. 

On  an  indictment  against  an  acceseory,  a  con 
fession  by  the  princip^  is  not  atbnissilue  in  evi- 
dence to  prove  the  guilt  the  principaL  Bete 
V.  Turner,  1  M.  C.  C.  347. 

It  must  be  proved  alinnde,  especially  if  the 
principal  is  alive.  lb. 

Statements  made  by  a  principal  are  not  evi- 
dence against  an  accessory  before  the  fact, 
although  the  act  was  the  consequence  of  such 
previous  incitement  of  the  prisoner.  Reg.  v. 
Read,  1  Cox,  C.  C.  65. 

On  the  trial  of  an  accessory  in  murder,  the 
principal  not  being  then  ou  his  trial,  evidence  is 
admissible  of  statements  made  by  the  principal 
in  the  absence  of  the  accessory  prior  to  the  act 
charged  as  the  murder,  tending  to  show  that  it 
was  done  with  malice ;  but  statements  of  the 
principal  in  the  absence  of  the  accessory,  de- 
scribing the  occurrence,  are  not  admissible.  Bey. 
V.  Pym,  1  Cox,  C.  C.  339. 

 Svffloieiiey  of.] — Proof  that  a  man  occa- 
sionally visited  coiners  ;  that  the  rattling  of 
money  was  occasionally  heard  with  them  ;  that 
be  was  seen  counting  something,  as  if  it  was 
money,  when  he  left  them ;  that  on  coming  to 
their  lodgings  just  after  the  apprehension  he 
endeavouried  to  escape,  and  was  found  to  have 
bad  money  about  him  ;  is  not  sufficient  evidence 
to  implicate  him  as  connselliiu;,  procuring, 
aiding,  and  abetting  the  coiners.  Bat  y,  laaaoe^ 
\  1  Buss.  C.  ft  M.  216. 
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A  statement  a  prisoner  that  A.  had  pro- 
IKhuhI  to  him  to  murder  B.  on  the  following 
night,  and  that  he  (the  prisoner)  agreed  to  ge, 
but  did  not  do  so.  Is  not  of  itself  cviilcnce  that 
the  prisoner  was  accessory  before  the  fact  to  the 
mnnler  of  B.  by  A.  on  that  night.  Reg.  v. 
Ta^ottrd,  6  Cox.  C.  C.  333. 

Evidence  that  A.  was  privy  to  a  plot  to 
murder  B.  by  explosive  machines,  is  suHjcieot 
to  go  to  the  jury  on  counts  charging  A.  with  the 
anunler  of  C.  (accidentally  killwl  by  the  explo- 
sion)— with  conspiring  to  murder  hiio,  and  as  an 
Acces^sory  to  the  fact.  B^.  v.  Bernard,  1 
f .  &  F.  240. 

B.  OFFENCES  GENERALLY. 

I.  FELONY. 

1.  Rightaofthe  Crown,  11S.S. 

2.  Validity  of  Assignment$  by  Felons,  1136. 

3.  Effect  o/  'Pardm,  1138. 

4.  Ciril  Remedy  mipended  until  Protecution, 

1139. 

«.  Other  JNlnti  relating  to,  1141. 

^.  Qimpovndind  Felonies  ajid  Inforniattont.  See 

post,  col.  1(!07. 
J.  dontrtusts  for   Compromise  <tf.     See  CoN- 

TBACT. 

1.  Rights  op  the  Ceowk. 

BtfoTS  S3  ft  84  Tiot.  e.  23— Legaoieg.]— Where 
the  legatee  of  a  promissory  note  bequeathed  by 
will  is  convicted  of  felony,  the  forfeiture  caused 
t)v  such  coavicticm  does  not  divest  the  executor 
•of  bis  right  to  sue  the  maker,  though  he  is  a 
trustee  for  the  crown  in  respect  <rf  the  proceeds 
of  the  suit.  Bishop  v.  CartU,  18  Q.  B.  878  ;  21 
L.  J.,  Q.  B.  391 ;  17  Jur.  23. 

A  testator  devised  real  estate  to  his  widow  for 
4ife,  and  at  her  tteath  to  trustees,  to  sell  and  pay 
part  of  the  proceeds  to  B.,  who  committed  a 
felony,  but  had  undergone  bis  punishment  before 
-the  widow's  death : — Held,  that  his  interest  was 
not  forfeited  to  the  crown.  Thorn jmm.  In  re,  22 
Beav.  506. 

The  testator  also  directed  his  trustees  to  pro- 
■vide  a  fund  out  of  his  personalty  and  other  real 
estate,  to  secure  an  annuity  for  his  widow.  The 
fund  was  provided  : — Held,  that  B.'s  interest. 
Ijeing  vestetl,  became  forfeited  to  the  crown  by 
his  conviction  for  felony  in  the  widow's  life, 
.though  he  had  undergone  his  punishment  pre- 
viously to  her  death.  lb. 

A  stock  legacy,  and  a  share  of  residuary  per- 
sonalty expectant  on  the  death  of  a  tenant  for 
life,  bequeatheid  to  a  minor,  payable  at  twenty- 
one,  with  a  limitation  over  in  the  event  of  his 
death  under  twenty-one,  arc  interests  which, 
prior  to  the  4th  July,  1870,  were  forfeitable  to 
the  crown  on  the  conviction  of  the  minor  for 
felony.  Bateaian's  Trust*,  In  rc,  42  L.  J.,  Ch. 
.653 ;  L.  B.  16  Eq.  355  ;  28  L.  T.  395  ;  21  W.  H. 
435  ;  12  Cox,  C.  C.  447. 

On  a  petition  by  the  attorney-general  for 
payment  to  the  crown  of  personal  property  of  a 
felon  : — Held,  that  a  conviction  in  Kcw  South 
"WaUB  was  sniBcIent  to  s import  the  petition. 
Ih. 

A  father  bequeathed  to  his  son  S.  "the  In- 
jterest  of  2,0(XW.  to  be  paid  him  by  my  executor 
yearly  so  long  as  he  lives,  and  then  the  priacipal 
to  be  divided  amongst  my  real  sons  and  tbughtcrs 
;that  are  living  except  my  son  that  has  the  in- 


terest paid  him."  The  will  contained  no  resi- 
duary gift.  The  father  left  S.,  and  eight  other 
children,  who  all  preiiceeascd  S.  One  of  the 
ei{^ht  children  was  convicted  of  felony  during 
the  life  of  S.,  and  died  in  prison.  His  interest 
undf  the  will  having  beou  claimed  by  the 
crow..  : — Held,  that  the  claim  could  not  be  sus- 
tained.  Batis's  'I^usU,  Itt  re,  27  L.  T.  477. 

Inteitaej.] — A.,  the  wife  of  a  felon  under  sen- 
tence of  transportation,  <lied  intestate,  leaving 
property  acquired  after  the  conviction  of  her 
husband  : — Held,  that  such  property  belonged  to 
the  crown  as  accrued  to  the  felon,  and  not  to  the 
next  of  kin  of  the  wife.  Ommbea  v.  Qneev^* 
Proctor,  2  Rob.  Ecc.  Rep.  547  ;  16  Jur.  820. 

Goodi  Stolen.] — Ooods  of  an  adjudged  felon, 

stolen  from  his  house,  in  the  possession  and  occu- 
pation of  his  wife,  may  be  describetl  in  an  indict- 
ment for  larceny  as  the  goods  of  the  Queen.  But 
the  house  cannot  be  so  described  without  office 
found.   Reg.  v.  Whitehead,  2  M.  C.  C.  181. 

Bight  of  Action.]— A  right  of  action  for 
damages  is  not  forfeited  to  the  crown  upon  a 
conviction  for  felony.  Fleming  y.  Smith,  \2  It, 
C.  L.  K.  404. 

But  a  ri^t  of  action,  in  respect  of  money  had 
and  received,  money  paid,  and  upon  an  account 
stated,  is  forfeited.  lb. 

Plea  to  the  money  counts,  that  the  plaintiff 
had  been  convicted  of  felony,  and  sentenced  to 
six  years'  penal  servitude  :  and  that  the  causes 
of  action  accrued  after  the  plaintiff  was  con- 
victed, and  before  he  bad  endured  the  punish- 
ment to  which  he  was  adjudged ;  and  that,  by 
reason  of  the  conviction,  the  moneys  and  rights 
of  action  for  recovery  thereof,  became  forfeited 
to  the  crown,  and  had  not  since  been  restored. 
Replication,  that  the  felony  was  not  punishable 
with  death,  and  that  before  action,  and  after 
sentence,  tue  sentence  uul  punishment  had  been 
commuted,  and  that  the  plaintifiE  had  endurctl 
the  full  term  of  the  commuted  punishment,  is  no 
answer.  lb. 

Settlements.] — A.,  upon  his  marriage  with  B., 
settles  land  of  400?.  per  annum  for  her  jointure, 
and  covenants,  that  if  the  particular  lands  so 
settled  should  not  yield  400/.  per  annum  clear, 
B.  should  have  so  much  of  the  rents  of  the  residue 
of  the  settled  estate  as  should  make  up  the  said 
400f.  per  annum.  A.,  being  attaint«l  of  high 
treason,  his  estate  became  foi-feitcd,  and  was 
granted  by  the  crown  to  J.  S.  The  particular 
jointure  lands  did  not  amount  to  400/.  per 
annum: — Held,  that  the  jointress  is  entitled,  as 
against  the  grantee  of  the  crown,  to  have  the 
deticicDcy  made  good.  Bustaee  v.  Keightley,  4 
Bro.  P.  C.  588.  ' 

Quaere,  whether  a  foreign  woman  who  marries 
a  subject  of  England  attainte<l  for  high  treason 
shall  forfeit  her  portion  to  the  king.  Brumntond 
V.  Becker,  9  Mod.  lOO. 

The  income  of  certain  personal  property  is 
given  to  A.  for  life  ;  and  after  his  decease  to  B. 
A.  is  convicted  of  a  capital  felony,  and  receives 
sentence  of  death,  which  is  commuted  into  trans- 
portation for  life : — Hdd,  that  B.'s  interest  does 
not  take  effect  by  the  forfeiture  of  A,,  and  that 
the  crown  is  entitled  to  the  income  during  the 
life  of  A.  Siett  v.Att.-Gen.,  5  L.J.CO.S.)  Ch.69. 

A  settlement  contained  a  provision,  that  if  any 
of  the  children  who  were  the  objects  of  ,tl^ 
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settlor's  boimty  should,  previously  to  the  assign- 
ment to  him  of  the  trust  property,  have  alienated 
his  expectant  share,  then  bis  share  should  be 
forfeitei  and  belong  to  the  others.  One  of  the 
children,  before  the  assignment  to  him,  and 
before  hiB  share  vested,  committed  a  felony,  and 
then  executed  a  deed  purporting  to  be  an  assign- 
ment  of  his  share :— Held,  that  this  operated  as 
a  forfeiture  to  such  of  the  others  as  were  entitled 
to  take  under  the  settlement,  and  was  valid 
against  the  crown.  Slake  v.  Bamett,  2  Drew. 
&  6m.  117  ;  31  L.  J.,  Ch.  898 ;  8  Jur.  CN.S.)  812  ; 
6  L.  T.  886  ;  10  W.  B.  767. 

fteduldi.] — ^Freeholds  of  inheritanoe  which, 
at  the  time  of  his  death,  belong  to  a  man  who 
dies  felo  de  se,  do  not  escheat  to  the  crown,  but 
pass  to  his  heir-at-law.  Xurrit  v.  Ckambres,  29 
Beav.  246  ;  80  L.  J.,  Ch.  285  ;  7  Jar.  (N.8.)  59. 
Affirmed  on  appeal,  7  Jar.  (N.6.)  689  ;  4  L.  T. 
345  ;  9  W.  B.  794. 

Land  belonging  to  several  perBoDS  was  taken 
ander  a  local  ac^  and  the  pnrchase-money  paid 
into  court.  One  of  the  owners  was  afterwards 
convicted  of  felraiy,  and  sentenced  to  transpor- 
tation for  seven  years,  after  the  expiration  of 
which  he  claimed  his  share  of  the  purchase- 
money  : — Held,  that  the  money  retained  its 
character  of  realty,  and  was  not  forfeited  to  the 
crown.  Barrop,  In  re,  S  Drew.  726 ;  26  L.  J., 
Ch.  516  ;  3  Jur.  (N-S.)  380  ;  5  W.  R.  449. 

In  Att.-een.  v.  Sand4  (Hard.  488  ;  2  Freem. 
129  ;  3  Ch.  Kcp.  .'iS),  it  waa  held  tiiat  the  trust 
of  a  term  attending  on  the  inheritance  was  not 
forfeited  the  f^ony  of  the  cestui  que  trust, 
beoiase  It  was  no  more  than  an  accessory  to  the 
inheritance,  which  was  not  forfeited.  It  is  not 
draied,  however,  that  where  a  term  is  attending 
on  the  inheritance,  and  the  kiog  extends  the 
inheritance,  he  shall  have  a  right  to  the  term. 
NicholU  V.  Eow,  2  Vem.  389. 

A.,  seised  of  a  freehold  lease  for  lives,  is  in- 
dicted and  fonnd  gnilty  of  coining : — Held,  that 
the  whole  estate  &  forfeited  to  the  crown,  not- 
withstanding the  proviso  in  the  act  of  8  &  9 
Will.  3,  c.  26,  that  no  offence  made  treason  or 
felony  by  that  net  shall  extend  to  make  any  cor- 
ruption of  blood.  Horton  v.  MrUm,  4  Bro.  F. 
141. 

A  sentence  of  outlawry  for  felony  does  not  de- 
prive a  party  of  the  right  of  absolutely  disposing 
of  the  fee  of  his  property,  or  directing  the  execu- 
tion of  a  trust.  Maerae  v.  Macrae,  Macl.  &  R. 
646.  8.  C.,nom.  Macrae  v.  Hyudnmn,  6  CI.  &  F. 
212. 

I^ds  being  settled  by  H.  on  sons  of  B.,  suc- 
cessively in  tail  male,  with  divers  remainders 
over,  and  the  ultimate  reversion  to  H.  and  his 
heirs,  H.  is  attainted  of  treason  ;  and  afterwards 
fi,,  the  issue  in  tail,  being  in  possession  under  the 
limitations,  suffers  a  recovery.  Quajre,  if  it  is ' 
not  a  bar  to  the  reversion  vested  in  the  crown  by 
attainder.  SUme  v.  Clanmorris,  3  Bligh,  62. 

The  feoffee  shall  retain  the  land  to  his  own  use, 
sar  attainder  de  felony.   Anon.,  Cary,  11. 

On  forfeiture  of  an  estate  the  crown  or  its 
grantee  takesit  subject  to  all  charges  fairly  bind- 
mg  the  party  with  reference  to  it,  although 
voluntary,  but  not  subject  to  debts  at  large. 
The  crown  in  such  cases  has  the  same  equity  to 
be  relieved  against  conveyance  on  the  ground  <^ 
fraud,  etc.,  as  the  party  would  have.  Bedford 
(Dvhe)  V.  Coke,  2  Ves.  116. 

KortyagM.] — ^Where  mortgagor  was  attainted, 


the  court  would  not  decree  a  foreelosore  against, 
the  crown,  bnt  directed  the  mortgagee  diouM. 
hold  and  enjoy  till  the  crown  thought  proper  to 
redeem  tiie  estate.  J^ncdl  t.  JCwuAe*.  2  At\u 
224. 

J.  S.,  having  made  a  mortgage  of  his  estate^ 
was  afterwards  outlawed  for  high  treason.  The 
Bttom^-general  on  behalf  of  the  crown  was 
admitted  to  redeem.  Att.-Qen.  y.  CroJU,  4  Bro. 
P.  C.  136. 

The  title  deeds  of  a  leasehold  estate  were  de- 
posited with  bankers  by  way  of  equitable  mort- 
gage, for  securing  the  balance  of  a  running 
account.  The  party  making  the  deposit  was 
subsequently  eonvicted  of  feloi^.  A  bill  was 
filed  by  the  bankers,  claiming  to  be  equitable' 
mortgagees  by  virtue  of  the  deposit  against  the 
attorney-general  for  a  sale  of  the  property : — 
Held,  that  the  court  had  no  jurisdiction,  the- 
legal  estate  being  in  the  crown,  to  decree  a  sale  of 
the  estate,  nor  any  power  to  compel  a  conveyance 
by  the  crown  of  the  legal  estate,  Irat  only  to 
declare  the  plaintiffs,  as  equitable  mortgagees^ 
entitled  to  hold  possession  of  the  property  until 
the  crown  should  think  fit  to  redeem.  Ilodget  v. 
Att.-Gen.,  3  Y.  &  Coll.  843;  8  L.  J.,  Ex.  Eg. 
28. 

Personal  Property.]— Personal  property  not 
belonging  to  a  felon  convicted  of  simple  larceny^ 
and  sentenced  to  transportation,  at  the  time  of 
his  conviction,  but  accruing  due  to  him  afterward^ 
before  hia  time  of  transportation  haa  expired,  is. 
forfeited  to  the  crown.  Mobertt  T.  If o/ier,  1 
Russ.  Is.  M.  762. 

All  the  goods  and  chattels  of  a  person  convicted 
of  felony,  which  he  had  at  the  time  of  his  con- 
viction, or  which  came  to  him  since,  and  before 
the  expiration  of  his  sentence,  or  the  period  of 
his  pardon,  and  also  all  moneys  in  the  funds 
stamling  in  the  names  of  the  trustees  for  the 
benefit  of  such  person,  are  forfeited  to  the  crown.. 
Jivckley  v.  Stapleton,  9  L.  J.  (O.B.)  Ch.  268. 

Where  the  husl«nd  was  attainted  of  felony^ 
and  pardoned  on  condition  of  transportation,, 
and  aiterwards  the  wife  became  entitled  to  some- 
personal  estate,  as  orphan  to  a  freeman  of  London, 
this  personal  estate  decreed  to  belong  to  the  wife 
aa  to  a  feme  sole.  Keumoma  v.  Sawyer,  3  P.  W. 
37. 

Qrantee  of  goods  of  a  felon  shall  have  an 
account  of  them,  wherever  they  are.  Awn.y 
Cary,  15. 

Praotioe.]  —  Order  made  under  the  Escheat 
Act,  4  J:  5  Will.  4,  c.  23,  for  a  reference  to  in- 
quire whether  a  person  convicted  of  felony  in 
the  year  1822  was  a  trustee  of  stock  standing  iik. 
his  name  for  the  petitioner,  and  whether  anj- 
grant  thereof  had  been  made  by  the  crown  : — 
Held,  not  necessary  to  serve  the  attorney-general 
on  behalf  of  the  crown  with  notice  o£  the  appli- 
cation to  the  court.    Tytvn,  In  re,  1  Jur.  281. 

The  afiSdavit  of  one  of  the  cka-ks  of  the 
treasary,  that  he  had  searched  the  registry  of 
grants  in  the  office  of  the  secretary  of  state,  and 
had  found  no  grant  by  the  crown  of  the  estate  of 
a  trustee  who  had  been  convicted  of  forgery,  held 
sufficient  evidence  of  the  non-existence  A  that 
grant   lb.  473. 

3.  Taliditt  of  AaraoNHEaiTs  bt  FELomi. 

In  what  Cases.] — After  the  commission  of  a 
felony,  and  before  his  omviction,  a  felon  may 
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Bell  or  assign  over  bis  personal  property  for 
vfdoable  consideration  ;  and  a  debt  existing  at 
the  time  of  the  commlasion  of  the  offence  is 
a  snfficicnt  consideration  to  eupport  such  an 
assignment.  But  the  sale  must  be  bon&  fide, 
and  not  colourable  and  merely  for  the  pur- 
pose of  avoiding  the  forfeiture  on  conviction. 
ChoWTte  V.  Baylit,  31  Beav.  351  ;  31  L.  J.,  Ch. 
767;  8  Jur.  (N-S-)  1028;  6  L.  T.  739;  11 
W.E.5. 

The  assignment  by  a  felon  of  his  goods  and 

chattels  after  the  offence  committed,  and  before 
conviction,  depends  for  its  validity,  as  against 
the  claim  of  the  crown,  upon  valuable  con- 
sideration and  the  bona  fides  of  the  transaction. 
I^Um  T.  Bradley,  1  Hare,  219  ;  6  Jur.  254. 

A  transfer  made  on  the  eve  of  bankruptcy 
from  the  fear  of  criminal  process  is  valid.  Be 
Ttutet,  Ex  parte,  Latham,  In  re,  Mont.  138. 
And  see  id.  153. 

A  conveyance  made  by  a  felon  after  he  has 
committed  the  offence  is  a  fraud,  Bvekleif  v. 
Stapleton,  9  L.  J.  (OA.)  Ch.  263. 

A  Tolnntary  settleiaent  of  perBonal  estate, 
executed  in  favotir  of  a  wife  and  children,  after 
the  commission  of  a  felony,  but  before  and  in 
fear  of  conviction,  is  invalid  against  the  crown. 
Saunders,  In  re,  i  OifE.  179  ;  1  N,  E,  256 ;  32 
L.  J.,  Ch.  224  ;  9  Jur.  (N-S.)  570 ;  7  L.  X.  704 ; 
11  W.  B.  276  ;  9  Cox,  C.  C.  279. 

Although,  by  coatconplation  of  law,  the  whole 
time  during  which  assizes  continue  at  one  place 
is  considered  for  some  purposes  as  one  legal  day, 
yet  the  particular  day  on  which  a  conviction 
actually  took  place  may  be  proved  when  neces- 
sary ;  and  therefore,  where  a  convicted  felon 
made  a  bon&  fide  assigmnent  of  goods  after  the 
commission-day  of  the  assise^  but  before  the 
day  on  which  he  was  actually  convicted : — Held, 
that  the  assignee  could  prove  the  actual  day  of 
the  conviction,  although  the  record  mentioned 
only  the  commission-ttny,  and  that  the  assign- 
ment was  valid.  W/titaker  v.  Wiibey,  12  C.  B. 
44;  21  L.  J.,C.P.116;  16  Jur.  411;  6Cox,C.C. 
109. 

When  a  deed  is  made  by  a  prisoner  on  the  eve 
of  his  trial  for  a  capital  offence,  which  assigns 
his  property  to  another,  it  cannot  be  supported 
without  proof  of  consideration.  Shaw  v.  Bran, 
1  StJirk.  319  ;  18  B.  B.  772. 

In  January,  1816,  A.  was  convicted  of  bigamy, 
and  sentenced  to  seven  years  transportation.  In 
April  following,  he  conveyed  away  certain 
estates  in  which  he  had  a  life  interest,  by  lease 
and  release : — Held,  that  this  conveyance  was 
valid  against  the  crown,  there  having  been  no 
attainder.  Itex  v.  Bridger,  1  M.  ft  W.  146 ;  1 
Tyr.  4;  O.  437  ;  5  L.  J.,  Ex.  127. 

If  A.,  being  in  custody  on  a  charge  of  felony, 
conveys  all  Us  property  in  trust  for  his  wife  for 
life,  and  then  in  trust  for  his  son,  and  on  the 
next  day  A.  is  convicted  of  the  felony,  this  con- 
veyance will  be  void  as  against  the  crown. 
Mfreaood  v.  WiHua,  6  Car.  ft  P.  144. 

Bzareii*  of  Ftnrar  of  Baroeatiou.]— A  felon, 
shortly  before  his  coDTiction,  conveyed  real 
estate  to  trustees  npon  certain  trusts,  reserving 
to  himself  a  power  of  revocation.  Whilst  still 
undischarged  he  borrowed  a  sum  of  money,  and, 
by  a  memorandum,  agreed  tint  it  should  be 
charged  upon  his  settled  estate : — Held,  that  the 
menuottiidam  of  charge  was  an  equitable  ex- 
erdse  </t  the  power  of  revocation,  and  that  such 
power  was  duly  exercised  in  favour  of  the 


mortgagee.    Maimriee  t.  PtanoH^  26  W.  B. 

768. 

Prisoner  Acquitted  on  Oronnd  of  Insanity — 
EffiBOt  of  Assignment  by.] — A  person  being  in 
prison  on  a  charge  of  felony,  in  order  to  avoid  a 
forfeiture  of  his  property  in  the  event  of  a  con- 
viction, executed  a  voluntary  deed,  assigning 
his  persona!  estate  to  his  brother  absolutely. 
He  was  tried,  found  not  guilty,  on  the  ground  of 
insanity,  and  ordered  to  be  imprisoued  aa  a 
lunatic  during  her  Majesty's  pleasure  : — Held, 
that  the  deed,  being  without  consideration,  and 
executed  by  an  insane  person  under  a  total 
misapprehension,  was  inoperative,  and  that  the 
representatives  of  the  brother  took  no  interest 
under  it.  Manning  v.  Qill.  41  L.  J.,  Ch.  736  ; 
L.  B.  13  Eq.  485  ;  26  L.  T.  14 ;  30  W.  B.  367  f 
12  Cox,  C.  C.  274. 

Property  vested  in  Mortgagee  on  Trust.] — 

Section  8  of  the  Felony  Act,  1870,  which 
renilcrs  a  convict  during  the  time  he  is  subject 
to  the  operation  of  the  act  incapable  of  alienat- 
ing any  property,  does  not  apply  to  property 
vested  in  such  convict  as  trustee  or  mortgagee. 
He  could  consequently  alienate  such  property 
before  the  Trustee  Act,  1893,  by  s.  48  erf  which 
it  is  provided  that  property  so  vested  shall 
remain  in  the  convict.  I^y  and  the  Debenture 
Corpwation,  /m  rv,  8  B.  820  ;  42  W.  B.  533. 


3.  Etfect  o'j  Pahdon. 

A  pardon  granted  to  a  felon  under  the  sign 
manual,  tias  not  the  effect  of  a  pardon  under  the 
great  seal.  Gough  v.  Dav'm,  2  Kay  &  J.  623  \ 
25  L.  J.,  Ch.  677  ;  4  W.  R.  618. 

The  6  Geo.  4,  c.  84,  s.  26,  protects  felons  whose 
sentences  have  been  remitted  by  the  governor  of 
a  penal  colony,  in  the  enjoyment  of  property 
sabsequently  acquired  by  them,  not  only  by 
their  own  indnsUy,  but  also  by  other  means. 
Ih. 

Therefore,  where  a  convict  who  had  received  a 
conditional  free  pardon  sabseinently  became 
entitled,  as  one  of  a  cIass  which  could  not  be 
previously  ascertained,  to  a  share  of  personal 
property  bequeathed  by  a  will  mode  long  before 
the  date  of  his  conviction,  he  was  entitled  to 
retain  this  share  against  the  crown,  lb. 

The  6  Geo.  4,  c.  84,  s.  26,  enables  a  felon  who 
has  obtained  a  remiraion  of  sentence  to  maintain 
an  action  in  respect  only  of  property  to  which  he 
has  acquired  a  title  after  conviction,  FUmii^ 
V.  Smith,  12  Ir.  C,  L.  R.  404. 

A  conditional  pardon,  under  6  &  7  Vict,  c  7, 
is  valid,  although  no  place  is  exempted  from  its 
operation.  Bhi}ui  v.  Bamett,  2  I}rew.  ft  Sm. 
117 ;  31  L.  J.,  Ch.  898 ;  8  Jar,  (n,8.)  813;  & 
L.  T.  886  ;  10  W.  B.  767. 

In  1833,  A.  was  convicted  of  felony,  and 
transported.  At  this  time  his  wife  was  entitled 
to  a  fund,  contingently  on  her  surviving  her 
.  mother.  In  1846,  A.  obtained  a  conditional 
pardon,  available  in  all  places  except  the  United 
Kingdom.  The  mother  died  in  1838,  and  the 
wife  in  1852.  On  a  petition  by  the  crown  for 
payment,  the  court,  without  deciding  the  right, 
merely  ordered  payment  to  the  administrator  of 
the  wife.   Harrington,  In  re,  29  Beav.  24. 

A  party  sentenced  to  death  for  felony,  which 
sentence  was  commuted  to  transportation  Cor 
life,  received  a  conditional  free  parwn  in  a  penal 
colony :— Held,  that  such  pudon  did  not  altet 
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the  effect  of  the  attainder  in  vesting  his  property 
io  the  crown.    Chureh't  Will,  In  re,  16  Jur.  517. 

A.,  posaessed  of  a  lease  for  years,  is  outlawed 
tot  treason,  the  bing  grants  away  the  term  ;  the 
outlawry  is  reversed,  the  term  ooght  to  be  re- 
stored.   Peyton  v.  Ayliff,  2  Vem.  312. 

Where  a  legacy  was  given  to  a  person  when  he 
ehould  attain  the  age  of  twenty-one,  and  if  he 
should  die  under  that  age,  without  issue,  over  ; 
and  the  legatee  committed  a  felony  and  undcr- 
went  the  punishment  to  which  he  was  sentenced 
for  the  offence  before  he  attained  twenty-one, 
■which  punishment,  by  the  9  Geo.  4,  c.  32,  a.  3, 
operates  as  a  pardon,  and  restores  the  felon  to 
his  civil  rights.  It  was  held  that  the  legatee, 
upon  attaining  twenty-one,  was  entitled  to  the 
legacy.  Stoket  v.  Ilolden,  1  Keen,  H5  ;  5  L.  J., 
Ch.  291. 

Where  the  husband  was  attainted  of  felony, 
and  pardoned  on  condition  of  transportation,  and 
afterwards  the  wife  became  entitled  to  some 
personal  estate,  as  orphan  to  a  freeman  of 
London,  this  personal  estate  decreed  to  belong  to 
the  wife  as  a  feme  sole.  A'eujtome  t.  JBowyer,  8 
P.  W.  87. 

Afid  lee  post,  coL  1920. 

4.  CITIL  BEHBDT  BiraFENDBD  UITTIL  FBOSK- 
ODTIOH. 

Vlien  Action  Maintainable.]— Where  a  debt 
arises  out  of  a  felonious  act  of  the  debtor,  the 
civil  remedy  is  suspended  only  until  public 
justioe  is  satisfied.  Dudley  and  West  Bromicich 
Banking  O).  v.  Spittle,  1  Johns,  &  H.  14  ;  2 
L.T.47;  8  W.  R.  351. 

Therefore,  where  a  party,  who  claimed  to  be  a 
•creditor  for  the  amount  paid  by  him  on  a  forged 
cheque,  had  commenced  a  prosecution  upon 
which  a  true  bill  was  found  and  the  prisoner 
was  arraigned,  but  the  prosecutor  had  abstained 
from  bringing  on  the  trial  by  direction  of  the 
judge,  who  thought  the  ends  of  jnstice  satisfied 
by  sentencing  the  prisoner  for  another  forgery, 
to  which  he  iiad  pleaded  guilty  : — Held,  that  he 
had  done  enough  to  satisfy  the  rule  of  law,  and 
that  his  civil  remedy  revived.  lb. 

A.,  a  banker's  clerk,  misappropriated  the 
moneys  of  his  employers,  but  the  false  entries 
relating  to  the  transactions  were  not  discovered 
until  after  his  death.  The  banking  company 
iiaving  filed  a  bill  in  equity  against  his  legal 
personal  representative  for  an  account,  the 
■defendant  demurred,  on  the  ground  that  the  acts 
■of  A.  were  felonious,  and  therefore  could  not  be 
made  the  ground  of  a  suit  in  equity.  The  rule 
ot  public  policy  not  applying,  the  doourrer  was 
overruled.  WieWiam  v.  Gatrell,  2  Sm.  ft  G.  353 ; 
3  Eq.  R.  806  ;  23  L.  J.,  Ch.  783 ;  18  Jur.  768  ;  2 
"W.  B.  673. 

The  civil  remedies  for  suing  the  felon,  which 
lielong  to  the  person  whose  property  has  been 
feloniously  taken,  are  suspended,  after  the  dis- 
oorery  of  the  commission  of  the  offence,  until 
the  conviction  ot  the  felon,  in  order  that  the 
<lignity  of  the  law  may  be  vindicated  by  the  pro- 
secution and  conviction  of  the  felon.  But  it  is 
indifferent  by  whom  the  felon  is  prosecuted. 
Chowne  V.  BaylU,  31  Beav.  351  ;  31  L.  J.,  Ch. 
ff67;  8  Jnr.  (NA)  1028  ;  6  L.  T.  739;  11 
W.  R.  B. 

Where  a  claim  is  founded  upon  a  matter  which 
might  be  the  subject  of  criminal  proceedings,  the 
person  seeking  to  aiforce  it  must  prosecute  for 
the  criminal  offence  before  he  can  sue  in  a  civil 


action — ^per  HaLsbury,  L.  C.  Vemm  v,  Watgon^ 
60  L.  J.,  Q.  B.  472 ;  [1891]  2  Q.  B.  288  :  64  L.  T. 
728;  39W.B.620  ;  66J.F.86. 

Money  embezzled  by  the  felonions  net  of  a 
clerk,  and  applied  by  him  in  the  purchase  of 
property,  cannot  be  recovered  in  civil  proceed- 
ings, nor  can  such  property  l9e  followed  or 
claimed.  Cox  v.  iWm,  17  Ves.  829  ;  11  B.  B. 
95. 

In  an  action  for  the  recovery  of  a  brooch,  the 
pleas  being  not  guilty  and  not  poe^wsacd,  the 
jury  found  a  verdict  for  the  plaintiff,  A  rule 
for  a  new  trial  having  been  obtainctl,  on  the 
ground  that  it  appeared  that  the  brooch  was 
taken  by  the  defendant  under  such  circumstances 
as  to  prove  a  charge  of  felony,  and  that  the  judge 
ought  therefore  to  have  nonsuited  : — ^Heltl,  that 
the  judge  was  bound  to  try  the  issues  on  the 
record,  and  that  he  was  right  in  not  having  non- 
suited the  plaintiff.  Wells  v.  Abrahaim,  41  L.  J,, 
Q.  B.  306  ;  L.  R.,  7  Q.  B.  654  ;  26  L.  T.  133  ;  20 
W.  R.  659. 

An  action  cannot  be  maintained  where  a 
declaration  alleg^  a  case  of  felony  ;  secna, 
where  the  declaration  alleges  only  a  misdemeanor. 
Fi*»'mgton  v.  Ifutchimon,  15  L.  T.  390. 

In  an  action  by  a  woman  for  assaulting  her 
and  forcibly  violating  her  person,  whereby  she 
was  delivered  of  a  child,  the  judge,  u\x>n  her  evi- 
dence, directed  a  nonsuit : — Held,  that  the  direc- 
tion was  right,  for  if  a  rape  had  been  committed 
no  action  would  lie  until  after  the  defendant 
had  been  prosecuted ;  and  if  the  plaintiff  had 
consented  she  could  not  maintain  an  action  for 
the  assault.  Wclloek  v,  Qimtantlm,  2  H.  O. 
146  ;  32  L.  J.,  Er.  285  ;  9  Jur.  (N.3.)  232 ;  7 
L.  T.  751.   S.F.,  Qvivlan  v.  Barber,  Beat.  47. 

An  insurance  company  granted  a  fire  policy  to 
S.,  and  during  the  currency  (tf  the  policy  S.'s 
wife  feloniously  burnt  the  property  insured. 
The  company,  not  admitting  any  chiim  on  the 
policy,  brought  an  action  against  S.  and  his 
wife  for  the  damage  done  by  the  act  of  the 
wife : — ^Held,  that  the  action  for  the  felony,  if 
it  were  maintainable,  was  maintainable  without 
showing  that  the  felon  had  been  prosecuted. 
Midland  Inmrance  Co.  v.  Smith,  50  L.  J.,  Q.  B. 
329 ;  6  Q.  B.  D.  561 ;  46  L.  T.  411  j  29  W.  B. 
850  ;  45  J.  P.  699. 

In  an  action  for  the  seduction  of  the  plaintiff's 
daughter  a  paragraph  of  the  statement  of  cLiim 
alleged  that  the  defendant  administered  noxious 
drugs  to  the  daughter  for  the  purpose  of  pro- 
curing abortion : — Held,  that  the  paragmph 
could  not  be  struck  out  as  disclosing  a  felony  for 
which  the  defendant  ought  to  have  been  prose- 
cuted, inasmuch  as  the  ^aintiff  was  not  the  per- 
son upon  whom  the  felonious  act  was  committed, 
and  had  no  duty  to  prosecute.  Applehv  t. 
Franklin,  55  L.  J.,  Q.  B.  129  ;  17  Q.  B.  D.  93  ;  54 
L.  T.  135  ;  34  W.  R.  231 ;  50  J.  P.  359. 

It  is  not  necessary  for  the  owner  of  stolen 
goods  to  prosecute  the  thief  to  conviction  before 
he  can  recover  them  in  an  action  against  an 
Innocent  third  person.  Zee  v.  Baye»,  or  JToNn- 
ton,  18  C.  B.  599 ;  25  L.  J.,  C.  P.  249  ;  2  Jur. 
(N.S.)  1093.  S.  P.,  White  v.  Spettigue,  13  M.  k 
W.  603  J  1  Car.  Jt  K.  673 ;  14  L.  J.,  Ex.  99  ;  9 
Jnr.  70. 

DsbU  Pnnmble  in  BankntpteT— 4!lAim  Aiiiinff 
ont  of  "XAvaj  —  Ho  Fmeontiim.]  —  Bankers 
allowed  a  customer  to  overdraw  his  current 
account  on  his  depositing  with  them  as  security 
for  the  overdraft  some  bills  of  exchange  dntwn 
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by  him  upon,  nnd  purporting  to  be  accepted  by, 
a.  third  person.  After  the  customer  had  over- 
drawn  his  account  the  bankers  discovered  that 
tba  acceptances  were  forgeries.  They  then  com- 
municated with  the  customer,  and  ultimately 
gave  up  the  forged  acceptances  to  him,  receiving 
from  him  in  exchange  joint  and  several  promis- 
sory notes  of  himself  and  hia  father.  The 
customer  was  afterwards  adjudicated  a  bankrupt. 
The  notes  were  not  paid  at  maturity ; — Hfdd, 
that  though  the  bankers  had  not  prosecuted  the 
innbrupt  for  the  felony,  and  whether  they  had 
or  had  not  agreed  not  to  prosecute  him,  they 
were  entitled  to  prove  in  the  bankruptcy  for  the 
balance  due  to  them  upon  the  banknipt's  current 
account.  Leslie,  £x  parte,  Guerrier,  In  re,  61 
L.  J.,  Gh.  689  ;  SO  Ch.  D.  131 ;  46  L.  T.  618 ;  SO 
W.  B.  S44  ;  15  Cox,  0.  C.  125— C.  A. 

P«  James  and  Bramwell,  L.JJ. : — Even  it  a 
person  injured  by  a  felony  is  debarred  from 
proving  in  the  bankruptcy  of  the  felon  in  re- 
spect of  the  injury  until  he  has  prosecuted  the 
felon,  the  obligation  to  prosecute  does  not  extend 
to  his  trustee  in  bankniptcy,  thon^  the  injured 

Krson  himself  tendered  nis  proof  before  bis  own 
nfcruptcy.  Sail,  Ex  parte.  Shepherd,  In  re, 
48  L.  J..  Bk.  57  ;  10  Ch.  D.  667 ;  40  L.  T.  141  ; 
27  W.  E.  563  ;  14  Cox,  C.  C.  237— C.  A. 

Per  Baggallay,  L.J. : — A  person  who  has  been 
injured  by  a  felony  is  not  allowed  by  the  policy 
4>f  the  law  to  seek  civU  redress,  if  he  has  failed 
in  his  duty  <^  bringing  or  endeavouring  to  bring 
the  felon  to  justice.  And  the  trustee  in  bank- 
ruptcy of  the  injured  person  stands  in  no  better 
position  than  he  himself.  lb. 

But  this  rule  does  not  apply  where  the  offender 
has  escaped  from  the  jurisdiction,  before  a  prose- 
cution could  have  been  commenced  by  the  exer- 
-cise  of  reasonable  diligence.  Jh. 

Statsment  of  Claim  showing  Felony.]  —  A 

statement  of  claim  is  not  demurrable  on  the 
iTi-ound  that  it  shows  the  cause  of  action  to  be  a 
felony  for  which  the  felon  has  not  been  prose- 
cuted. Soe^M  T.  ITAvigdor,  10  Q.  B.  D.  412 ; 
48  L.  T.  761 ;  47  J.  P.  248. 

  Staying  Frooeodingi.] — In  an  action  for 

<lamages  for  acts  amounting  to  a  felony  : — Held, 
that  the  court  should  not  interfere  summarily  to 
stay  the  action  on  the  ground  of  the  unprosc- 
•cnted  felony  in  the  absence  of  an  application  for 
the  purpose  by  either  party.  S.  v.  or  A.  v. 
16  Cox,  0.  C.  566  ;  24  L.  B.  Ir.  285. 

5.  Otheb  Poikts  relating  to. 

Act  of  Bankraptoy— ConTieted  Felon  not  eom- 
^y^  with  Debtor  Stumaons.] — Notwithstand- 
ing the  provision  contained  in  s.  8  of  the  act  83 
&  34  Vict.  0.  23,  that  every  convicted  felon  shall, 
during  the  time  while  he  shall  be  subject  to  the 
operation  of  the  act,  be  incapable  of  alienating  or 
charging  any  property,  such  a  convict  can  pay  a 
debt  which  is  claimed  by  a  debtor  summons 
issued  and  served  on  him  after  his  conviction,  and 
if  he  fails  to  pay  the  debt  within  the  time 
limited  by  the  summons,  he  will  commit  an  act 
of  bankruptcy,  upon  which  an  adjudication  can 
be  made  against  him.  Grare$,  Ex  parte,  Harris, 
In  re,  61  L.  J.,  Ch.  1  ;  19  Ch.  D.  1  ;  46  L.  T.  397  ; 
30  W.  B.  51  ;  46  J.  P.  70  ;  14  Cox,  C.  C.  629  j  15 
Cox,  C.  C.  118— C.  A. 

AAtion  by  Folon.l--A  testatrix  br  her  will. 


dated  in  July,  1869,  devised  and  bequeathed  all 
her  real  and  personal  estate  to  T.  K.  in  trust  for 
her  sister  M.  C,  for  life,  and  after  her  decease 
upon  trust  to  pay  to  or  permit  H.  0.  D.  to  receive 
the  interest  for  bis  life,  but  if  he  should  become 
bankrupt,  or  publicly  insolvent,  or  should  com- 
pound with  his  creditors,  or  should  assign  or  in- 
cumber his  interest  under  the  trust,  or  any  part 
thereof,  or  should  otherwise  by  his  own  act,  or  by 
opcEation  of  law,  be  deprived  of  the  absolute 
personid  enjoyment  of  the  same  interest,  or  any 
part  thereof,  then,  and  in  either  of  such  cases, 
the  trust  in  favour  of  H.  C.  D.  should  be  void, 
and  T.  K.  should  thenceforth  apply  the  interest 
for  the  maintenance,  education,  and  support  of 
the  children  of  H.  C.  D.  The  testatrix  died  in 
1871,  and  IL  C.  died  in  1881.  In  Jnly,  1878,  H. 
0.  D.  was  convicted  of  felony,  and  sentenced  to 
ten  yeara'penalservitude.  Before  the  expiration 
of  his  sentence  he  obtained  a  ticket-of -leave,  and 
commenced  this  action  for  the  administration  of 
the  estate  of  testatrix,  and  claimed  the  arrears  of 
interest :— Held,  that,  under  s.  30  of  the  act  33 
&  34  Vict,  a  28,  he  could  commence  the  action. 
Held  ^80  that  he  bad  not  been  deprived  of  the 
actual  enjoyment  of  the  lite  interest  by  any 
operation  of  law  ;  and  that  he  was  entitled  to  all 
arrears  of  interest.  I)aJih,Ia  re,  Darley  v.  KiTig, 
5T  L.  T.  219. 

A  party  appointed  executor  and  after  the  tes- 
tators d^th  convicted  of  felony  is  not  thereby 
disentitled  to  maintain  a  suit  for  estaldishingthe 
validity  of  the  will  Smethttrtt  v.  IbmHn,  2  Sw. 
&  Jr.  143  ;  30  L.  J.,  P.  269  ;  7  Jur.  (N.S.)  768  ; 
4  L.  T.  712. 

A  person  attainted  could  be  heard  as  a  suitor 
in  a  court  of  justice  only  for  the  direct  purpose 
of  reversing  the  attainder,  not  in  the  prosecution 
of  a  civil  r^t.  Sitlloeh,  Ebb  parte,  14  Ves.  452 ; 
nom.  Rew  v.  Sulloek,  1  Taunt.  82 ;  2  Leach,  C. 
C.  966. 

Actions  against  Attainted  Persons.] —Eject- 
ment may  be  maintained  for  freehold  lands,  on 
l^e  demise  of  a  person  attainted  of  felony,  when 
there  has  been  no  office  found  on  behalf  of  the 

king.  Doe  A.  (?r{0h  v.  Pritehard,  5  B.  &  Ad. 
765;  2  N.  &M.489;  3  L.  J.,  K.  B.  11. 

An  action  will  lie  against  one  attainted  of  trea- 
son. Ramtay  v.  Al" Donald,  1  W.  Bl.  30.  S.  C, 
nom.  Bamtdea  v.  Macdonald,  1  Wils.  217. 

Ko  Sefenoe  to  Aotion  against  Hester  for 
Damage  oannd  by  Sorrant.]— The  defence  that 
the  act  complained  of  amounted  to  a  felony  does 

not  apply  to  an  action  against  a  master  for 
danu^cs  sustained  through  the  wrongful  act  of 
a  servant.  Otbom  v.  GilUtt,  42  L.  J.,  Ex.  53 ; 
L.  B.  8  Ex.  88 ;  28  L.  T.  197 ;  21  W.  B. 
409. 

Plea  of  Conviction.]— Where  a  plea,  that  the 
plaintiff  since  the  last  pleading  has  been  con- 
victed of  felony,  is  pleaded  darrein  continuance, 
the  plaintiff  may  confess  the  plea,  and  sign 
judgment  for  his  c«its.  Damett  v,  L.  S(  N.  W. 
Rij.,  5  H.  &  N.  604  ;  2  L.  T.  250 ;  8  W.  U. 
500. 

Administratioa  to  Xitate  of  Felm,  how 

Qranted.]— ^  WILL. 

Beward  fa  ApprdMBding.]— Sn>  Adtestisb- 

MBNT. 
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Libel — Calling  Pflnon  m  Gonietad  Vdon.] — 

See  Defahation. 

BiiquUfled  from  twoominff  Kvmlwr  of  Parlia- 
ment.]—&e  PABLIAMENT. 

Order  diroeting  Diipoaal  of  Propor^  firand  on 
friMnur.]— jSS»,  infra,  Labceht. 


IL  HI6DEMEAN0BS. 

1.  Where  Evidence  provet  a  Felamg^  11^ 
3.  M  Common  law,  1113. 
8.  I'raetiee,lU7. 

1,  Whebb  Etidenoe  pbotes  a  Fblost. 

Felony  partly  Proved.] — Upon  an  indictment 
for  a  misdemeanor,  it  is  no  groond  for  an  ac- 
quittal that  the  evidence  necessary  to  prove  the 
misdemeanor  also  shows  it  is  part  of  a  felony, 
and  that  the  felony  has  been  completed.  Jl^. 
T.  JButtoH,  11  Q.  B.  929  ;  18  L.  M.  C.  19  ;  12 
Jar.  1017  ;  S  Cor,  C.  C.  229. 

2.  At  GomcoH  Lat. 

Attempt  to  Commit.] — Every  attempt  (not 
every  intention,  but  every  attemp^  to  commit  a 
misdiBmeanor  is  a  misdemeanor.  Meg.  t.  Martiit, 
9.  Car.  it  P.  215.  B.  P.,  Reg.  y.  Martin,  9  Oar. 
&  P.  213  ;  2  M.  C.  C.  123. 

An  attempt  to  commit  a  misdemeanor  is  a 
misdemeanor,  whether  the  offence  was  created 
by  gtatnte  or  was  an  offence  at  conmion  law. 

JitiB  V.  Roderick,  7  Car.  &  P,  79fi  ;  Rex  v.  , 

K.  at  B.  107  ;  Bex  v.  Butler,  6  Car.  &  P.  868. 

The  moment  a  man  takes  one  necessary  step 
towards  the  completion  of  a  misdemeanor,  he 
commits  a  misdemeanor.  Reg.  t.  Chapman, 
infra. 

A  soliciting  and  inciting  a  person  to  commit 
an  offence  where  no  other  act  is  done  except  the 
soliciting  and  inciting,  is  a  misdemeanor  only. 
Reg.  v.  Gregory,  36  L.  J.,  M.  C.  60  ;  L.  B.  1 
C.  0.  77 ;  16  L.  T.  388  ;  15  W.  B.  774  ;  10  Cox, 
C.  C.  469. 

To  incite  a  servant  to  tob  bis  master  is  a  mis< 
demeanor  at  common  law,  and  it  is  no  defence 
that  the  servant  purposely  submitted  himself  to 
the  incitement  with  intent  to  betray  the  master. 
Reg.  V.  Quail,  4  F.  ft  F.  1076. 

Overseer  Bemovii^f  Fanper  pending  Special 
Case.] — It  is  not  indictable  if  an  overseer,  with- 
out f  rand  or  menace,  remove  a  pauper  under  an 
order,  after  it  has  been  confirmed,  on  appeal,  by 
the  sessions,  subject  to  the  opinion  of  the  Queen's 
Bench  and  before  its  final  determination  by  that 
court.  Riy.  V.  Cooper,  3  New  Sees.  Gas.  846 ;  18 
L.J.,  M.  C.  16. 

DeUTeij  of  Bangeroni  Article  fbr  Ouiiage.] — 

It  would  seem  that  if  persons  put  on  board  a  ship 
an  unknown  article  of  a  combnstible  and  a  dan- 
gerous nature,  without  giving  due  notice  of  its 
contents,  so  as  to  enable  the  master  to  use  proper 
precautions  in  the  stowing  of  it,  they  are  guilty 
of  a  misdemeanor.  WUiiame  t'.  Etut  India  Co., 
•6  East,  192,  201 ;  6  B.  B.  689. 

Obitnieting  Owoner— Bomii^  Dead  Body.] — 

It  is  a  misdemeanor  to  bum  or  otherwise  dis- 
pose of  a  dead  body,  with  intent  thereby  to 
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prevent  the  holding  upon  such  body  an 
intended  coroner's  inquest,  and  so  to  obstruct 
a  coroner  in  the  execution  of  his  duty,  in  a 
case  where  the  inquest  is  one  which  the  coroner 
has  jurisdiction  to  hold.  Reg.  T.  Stephemon,  5% 
L.  J.,  M.  C.  176;  13  Q.  B.  D.  331  ;  M  L.  T.  267; 
83  W.  R.  44  ;  49  J.  P.  486. 

To  bum  a  dead  body,  instead  of  burying  it,  is 
not  a  misdemeanor,  unless  it  is  so  done  as  to 
amount  to  a  public  nuisance.  If  an  inqnest 
ought  to  be  held  upon  a  dead  body,  it  is  a 
misdemeanor  to  dispose  of  the  body  so  as  to 
prevent  the  coroner  from  holding  the  inquest, 
Reg.  T.  Priee,  63  L.  J.,  M.  C.  61  ;  12  Q.  B.  D. 
247 ;  83  W.  B.  46  n. ;  16  Cox,  C.  C.  389. 

Ownor  Buning  Eonie.]— Bnming  teaman 
of  his  own  house  which  is  contiguous  to  othen  is 
a  misdemeanor  at  common  law.  Rexr.  Probertf 
2  East.  P.  C.  1030.  8.  P.,  Rem  -v.Itaac,  2  East, 
P.  C.  1031. 

Cheats.]— iSw  infra,  coL  2236. 

BriberyMJoniBon  Law  Oftnee.]— Payment 

or  the  promise  of  payment  for  votes  at  the 
election  of  an  assistant  overseer  of  a  parish  ia 
bribery,  and  as  such  is  an  indictable  common 
law  misdemeanor.  Reg.  t.  Laneagter,  16  Cox^ 
C.  C.  737. 

Tha  endeavour  to  bribe  a  man  to  commit  an 
offence  is  itself  a  very  aerioos  offence.   Wade  t. 

Brougkttm,  3  Ves.  tc  B.  173. 

Affidavit  of  a  bribe  offered  to  a  police  officer, 
to  assist  in  obtaining  possession  of  a  ward  of  the 
court,  ordered  to  ha  laid  before  the  attorney* 
generaL  lb. 

Being  in  FoHOuiom  tt  CMning  Twds.]— It  is  a 

misdemeanor  at  common  law  to  have  tools  for 
coining  in  possession  with  intent  to  use  thenu 
Rex  V.  Suttm,  1  East,  P.  C.  172. 

A.,  with  the  intent  of  coining  counterfeit  half 
dollars  of  Peru,  procured  dies  in  this  country  for 
stamping  and  uoitating  such  coin.  He  waa 
apprehended  before  he  had  obtained  the  metal 
and  chemical  preparations  necessary  for  making 
counterfeit  coin  : — Held,  that  the  procuring  of 
dies  was  an  act  in  furtherance  of  the  criminal 
purpose,  sufficiently  proximate  to  the  offence 
intended,  and  sufficiently  evidencing  the  criminal 
intent,  to  support  an  indictment  founded  on  ifc 
for  a  misdemeanor,  although  the  same  facts  woold 
not  have  supported  an  indictment  for  attempting 
to'mako  counterfeit  coin.  Reg.  v.  Roberts,  Dears. 
C.  C.  639 ;  25  L.  J.,  M.  C.  17  ;  1  Jnr.  (NA)  1094; 
7  Cox,  0.  0.  39. 

Base  Coin.] — Procuring  base  coin  with  int^t 
to  utter  it  as  good,  is  a  misdemeanor.   Rem  t. 

Fuller,  B.  &  B.  308. 

But  having  counterfeit  coin  in  possession  with 
intent  to  utter  it  as  good  is  no  offence,  for  there 
is  no  criminal  act  done.  Rex  v.  SUwatt,  B.  B. 
288.   8.  P.,  Rem  v.  SetUh,  B.  ft  B.  184. 

Attempt  to  Gonunit  Snieide.]— An  attempt  to 
commit  suicide  ia  a  misdemeanor  at  common  law. 
R^.  r.  Doedjf,  6  Cox,  G.  C.  463. 

Attonpt  to  have  Oarnal  Kunrladge.]— At> 

tempting  to  carnally  know  and  abase  a  girl  be- 
tween the  ages  of  ten  and  twelve,  if  she  con- 
sented to  all  that  was  done,  was  a  misdemeanor. 
Reg.  V.  MaHin,  9  Car.  &  P.  218  ;  2  M.  0.  C.  123. 
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S.  p.,  TUg.  V.  Johrumi,  L.  &  C.  632  ;  34  L.  J., 
M.  C.  193  ;  11  Jot.  (N.8.)  632  ;  12  L.  T.  603  ;  13 
W.  B.  815  ;  10  Cox,  C.  C.  114. 

To  have  Conneetion  by  Folie  Preteiioei.]— A 

conspiracy  to  procure  by  false  pretences,  tslse 
representations,  and  other  fraudulent  means  a 
young  girl  to  have  illicit  carnal  connection  with 
a  man  ia  a  misdemeanor  at  common  law. 
Y.  Mean,  T.  ft  M.  414 ;  2  Den.  C.  0.  79 ;  SO  L.  J., 
M.  C.  69  ;  IS  Jot.  66 ;  4  Ooz  0.  C.  425.  See  24 
A  25  Tict  c.  96. 

FroouTin^  Indeeent  Frinti  vith  Intent  to 
Publiih.] — It  is  a  misdemeanor  to  procure  in- 
decent prints  with  intent  to  publish  them.  Dv^' 
daU  V.  Beg.,  1  EL  &  BL  426  ;  Dears.  C.  C.  64  ; 
22  L.  J.,  M.  C.  50  ;  17  Jur.  646. 

Bat  to  preserve  and  keep  them  In  possession 
with  such  intent  is  not.  lo. 

Therefore,  where  some  counts  charged  that  the 
defendant  obtained  and  procured  indecent  prints, 
in  order  and  for  the  purpose  of  unlawfully  pub- 
lishing and  selling  them,  and  thereby  corrupting 
the  public  morals,  and  other  counts  charged  that 
the  defendant  unlawfully  and  knowingly  pre- 
served and  kept  in  his  possession  indecent  prints, 
with  the  same  intent ; — Held,  that  the  former 
counts  were  good,  inasmuch  as  they  charged  an 
act  done  towards  the  commission  of  a  misde- 
meanor ;  hnt  that  the  latter  counts  were  bad, 
inasmuch  as  they  did  not  charge  such  an  act. 
Jh. 

Indecent  Exhibition.] — An  obscene  exhibition 
in  a  booth  on  a  racecourse  with  closed  doors,  to 
a  number  of  spectatora  who  have  paid  for  their 
admission  upon  the  invitation  of  the  keepers  of 
tlie  booth  to  the  general  public,  is  a  misdemeanor 
at  common  law.  Reg.  T.  Saitndert,  46  L.  J., 
M.  C.  11  ;  1  Q.B.D.  15  ;  S8L.T.677  ;  24  W.B. 
348;  13Cox,C.C.  116. 

trttering  BUI  with  Genuine  Indorsement.] — 

The  atteiing  a  bill  with  a  genuine  indorsement, 
under  pretence  of  being  the  indoiser,  is  only  a 
misdemeanor.  Bex  v.  Sevey,  B.  ft  B.  407,  n. ; 
2  Bast,  P.  C.  656,  856  ;  1  Leach,  0.  C.  S29. 

TTttering  Instromant— I^trgaxj  at  Common 
Law.] — Utteringa  forged  instrument,  the  forgery 
of  which  is  only  a  forgery  at  common  law,  is  no 
offence,  unless  some  fraud  is  actually  perpetrated 
by  it.   Reg.  v.  Sovlt,  2  Car.  ft  K.  604. 

Uttering  Forged  Oharsoter.] — tittering  a  false 
testimonial  to  character,  knowing  it  to  be  forged, 
with  intent  to  deceive,  and  thereby  obtaining  a 
situation  of  emolument,  is  a  misdemeanor  at 
common  law.  Retg.  v.  Sharman,  Dears.  G.  G. 
285  ;  23  L.  J.,  M.  C.  61 ;  18  Jar.  157  ;  3  W.  U. 
227  ;  6  Cox,  G.  C.  S13. 

Administering  IToxtovs  TUng.^ — ^Administer- 
ing cantfaarides  toawoman,with  mtent  to  injure 
her  health,  was  not  a  misdemeanor  at  ctmmion 
law.  Reg.  v.  Haauon,  2  Gar.  ft  K.  912 ;  4  Cox, 
C.  G.  138. 

Inoitiag  to  Commit  Unnatural  Offence.] — ^A 
CGimt  in  an  indictment  charged  that  the  prisoner 
unlawfully,  wickedly,  and  indecently  did  write 
and  send  to  H.  a  letter,  with  Intent  thereby  to 
more  and  incite  H.  to  attempt  and  endeavour, 
feloniously  uid  wickedly,  to  ciunmit  an  un- 


natural offence,  and  by  the  means  aforesaid  did 
unlawfully  attempt  and  endeavour  to  incite  H. 
to  attempt  to  commit  the  crime  aforesaid : — 
Held,  that  the  count  charged  an  indlctablo  mis- 
demeanor. Reg.  V.  Ramfffrd,  31  L.  T.  488  ;  13 
Cox,  C.  C.  9. 

The  evidence  vras,  that  H.  was  a  boy  at  school, 
and  that  he  had  received  two  other  letters  from 
the  prisoner,  which  be  read,  but  that  when  he 
received  the  one  mentioned  in  the  above  count 
he  did  not  read  it,  nor  was  he  in  any  way  aware 
of  its  contents,  but  handed  it  over  to  the  school 
authorities  : — Held,  that  the  sending  the  letter 
proved  the  attempt  to  indte.  although  it  might 
be  doubtful  whether  i^00ula  be  said  to  amount 
to  inciting  or  soUcitiifg^  inasmuch  as  H.  was  not 
aware  of  its  contents.  lb. 

Bemoliihing  Honse — Hot  Feloniously.]— Two 

men  were  convicted  upon  an  indictment  which 
averred  that  they  "  unlawfully  and  riotously  did 
assemble,  and  unlawfully,  riotously,  and  with 
force,  demolish  and  poll  down  the  house  of  W., 
and  pull  down  and  scatter  a  rick  of  ^y  tit  W. " : 
— ^Held,  that,  upon  the  hypotiiesis  tiiat  thOT  had 
demolished  the  house,  not  feloniously,  but  m  the 
assertion  of  a  supposed  right,  the  indictment 
could  be  sustained  as  for  a  misdemeanor  at 
common  law  ;  that  is,  for  a  riot,  with  a  state- 
ment of  the  demolition  of  the  house  as  matter  of 
aggravation.   Reg.  v.  Caeeyt  Ir.  B.  8  C.  U  408. 

Act  of  Fraud  on  Puhlio  Officer.] — Any  one 

act  of  fraud  upon  a  public  officer,  with  intent  to 
deceive,  whereby  a  matter  required  by  law  for 
the  accomplishment  of  an  act  of  a  public  nature 
is  illegally  obtained,  amounts  to  an  indictable 
misdemeanor ;  and  it  need  not  be  alleged  or 
proved  either  that  the  act  was  in  fact  accom- 
plished, or  that  the  party,  at  the  time  of  com- 
mitting the  fraud,  intended  that  it  should  be. 
Reg.  V.  Chapman,  i  Car.  it  K.  846 ;  1  Den.  G.  G. 
432  ;  T.  ft  M.  90  ;  18  L.  J.,  M.  0.  162  ;  13  Jur. 
886  ;  S  Cox,  G.  C.  467. 

A  false  oath  taken  before  a  surrogate,  with 
intent  to  deceive  such  surrogate,  and  to  obtain 
from  him  a  licence  for  a  marriage,  is  punishable 
as  a  misdemeanor,  although  it  is  not  alleged  in 
the  indictment,  nor  prov«5  in  evidence,  that  the 
marriage  was  in  fact  celebrated,  and  although 
the  party  found  guilty  was  not  the  person  about 
to  be  married.  Jh. 

False  Oath.] — H.  was  indicted  for  perjury  in 
an  affidavit  under  the  Bills  of  Sale  Act,  1854, 
for  the  purpose  of  getting  a  bill  of  sale  filed. 
The  affidavit  was  sworn  before  a  oommissloner 
for  taking  affidavits  in  the  court  of  Queen's 
Bench Held,  that  this  did  not  constitute 
perjury,  but  that  he  was  guilty  of  taking  a 
false  oath,  which  offence  was,  under  the  circum- 
stances, a  common-law  misdemeanor.  Reg.  v, 
Hodgkits,  39  L.  J.,  M.  G.  14  ;  L.  B.  1  G.  C.  212  ; 
21  L.  T.  564  ;  18  W.  B.  160  ;  11  Gox,  0.  C.  365. 
S.  P.,  Reg.  V.  Stone,  Dears.  C.  0.  261 ;  33  L.  J., 
M.  G.  14  ;  17  Jur.  U06 ;  6  Gox,  G.  C.  236. 

Orders  made  under  Statutory  Powers,  Disobey- 

ing.j — Where  a  statute  relating  to  matters  con- 
cerning the  public  gives  certain  commissioners 
power  to  make  orders  relating  to  common  lands, 
fmd  orders  are  made  accordingly,  disobedience 
to  them  is  a  misdemeanor  at  common  hiw.  Reg. 
V.  Walker,  44  L.  J.,  M.  C.  169 ;  L.  B.  10  Q.  B. 
366  ;  33  L.  T.  167  ;  IS  Gox,  C.  C.  94. 
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8.  PRMTIOE. 

Power  of  Qaeen'i  Beneh  to  enter  Terdiot  for 
Sefondant.] — Where  a  mialemeanor  is  tried  in 
the  Qaeen  8  Bench  divieioa,  and  a  verdict  of 
guilty  has  been  found,  the  court  has  power  on 
motion  to  enter  a  verdict  for  the  defendant. 
Ssg.  T.  PlattM,  28  W.  B.  916. 

In  Misdomeuwn  all  ue  Prineipali.]— 

ante,  ool.  1126. 


0.  PARTICULAR  OFFENCES. 

/.  AGAINST  PROPERTY  OF 
INDIVIDUALS. 

A.  ABSON  AND  BUBNIKa. 

1.  Generally,  1147. 

2.  JJwelli^-iiautes  with  PertoM  therein,  1148. 

3.  Hornet  or  Buildings,  1148, 

4.  Goods,  ^r.,  in  Buildings,  1161. 

5.  By  dunpotcder  and  ExpUtixe  Si^ttancet, 

1151. 

6.  Woods,  Stacks,  or  Straw,  1152. 

7.  Ships  and  Vessels,  1153. 

8.  Threats  to  Bum,  1164, 

9.  Indictment,  1165. 
10.  FvUUnee,  1167. 

1.  aENEBALLT. 

Who  may  Gtnnmit.] — One  put  by  overseers  of 
the  poor  into  a  house  to  live  there  is  merely  a 
servant,  and  his  possession  is  theirs,  and  therefore 
he  may  commit  arson  by  burning  it,  Bex  v. 
Gowan,  2  East,  P.  C.  1027  ;  1  Leach,  C.  C.  246. 

One  entitled  to  dower  only  out  of  a  house, 
which  was  leased  to  another,  may  commit  arson 
by  burning  it.  Bcai  v,  Harris,  2  East,  P.  C 
1023. 

A  wife  was  not  indictable  under  7  &  8  Geo.  4, 
c.  30,  B.  2,  for  setting  fire  to  her  husband's  house 
with  intent  to  injure  him  ;  as  it  is  essential  that 
there  should  be  an  intent  to  injure  or  defraud 
Bome  third  person,  and  not  one  identified  with 
herself.  Beas  v.  March,  1  M.  C.  C.  182.  See 
dCarried  Women's  Property  Act,  1882,  s.  16. 

The  Offence. ]-— Burning  a  man's  own  house 
contiguous  to  others  is  a  misdemeanor  at  common 
law.  Bev  V.  Probert,  2  East,  P.  C.  1030.  S.  P., 
Bex  V.  Isaac,  2  East.  P.  C.  1031. 

A  sailor  on  board  t^liip  entered  the  spirit  room 
and  stole  mm,  anil,  while  doing  so,  a  lighted 
match  held  in  his  hand  came  into  contact  with 
the  iufiammable  liquor,  whence  a  conflagration 
enstusd  which  destroyed  the  ship  : — Held,  that 
he  was  not  rightly  convicted  of  arson.  Beg.  v. 
Faulkner,  It.  E.  11  C.  L.  8  ;  13  Cox,  C.  C. 
550. 

The  feloniously  burning  a  dwelling-house  is 
arson  at  common  law  ;  but  the  burning  of  an  out- 
house is  a  statutable  felony.  Bex  v.  Hash,  2  East, 
P.  C.  1021. 

"What  ii  A  Burning.] — ^A  small  faggot  was  set 
on  fire  on  the  boarded  floor  of  a  room,  and  the 
faggot  was  nearly  consumed  ;  the  boards  of  the 
floor  were  scorched  black,  but  not  bomt,  and  no 
part  of  the  wood  of  the  floor  was  consumed  : — 
Held,  not  a  sufficient  burning  to  support  an 
Indifftment  for  arson.  B/oi,  t,  Jauttdl,  Car.  ii  M. 
HI. 


If  a  person  sets  fire  to  a  stack,  the  fire  from 
which  is  likely  to  and  does  commonicate  to  & 
l>am,  which  is  thereby  burnt,  the  person  is  indict- 
able for  burning  the  bam.  Bete  t.  Cottprr^  & 
Car.  *  P.  535. 

To  constitute  a  setting  on  fire  it  is  not  necessary 
that  any  fiame  diould  be  visible.  Bex  v.  Stallion, 
1  M.  C.  C.  398. 

It  was  proral  that  the  floor  near  the  hearth 
was  scorched.  It  was  charred  in  a  trifling  way. 
It  had  been  at  a  red  heat,  but  not  in  a  blaze  : — 
Held,  that  this  would  be  a  sufficient  burning  to 
support  an  indictmentfor  arson.  Beg.  t,  ParheVf 
9  Car.  &  P.  46. 

Setting  fire  to  paper  only  in  a  drying  loft  b&> 
longing  to  a  paper-mill,  no  part  of  which  was 
burnt,  was  not  setting  fire  to  an  ont-honae  with- 
in 9  Geo.  1,  c.  22.  Bese  v.  Taylor,  1  Leach,  C.  C. 
49  ;  6  East,  P.  C.  1820. 

2.  DwBLLnra-HouBEs  with  Psbsoms 
Tbwrbtw. 

Friiontr  only  in  HonieJ — A  prisoner  may  be 
indicted  mider  24  &  25  Vict.  c.  97,  s.  2,  with 
setting  fire  to  a  dwelling-house,  a  person  being 
therein,  though  the  prisoner  himself,  who  set  fire 
to  the  house,  is  the  only  person  therein  at  the 
time.    Beg.  v.  Pardee,  17  C!ox,  C.  C.  716. 

Person  being  therein.] — ^A.  was  indicted  under 
this  statute  for  the  capital  offence  of  setting  fire 
to  B.'s  dwelling-house,  B.  being  therein.  A.  had 
set  fire  to  an  out-house  under  the  same  roof  as 
the  dwelUng-house,  and  the  fire  communicated 
to  the  dwelling-house  and  burnt  it.  At  the  time 
that  A.  set  fire  to  the  out-house  B.  was  in  the 
dwelling-house,  but  had  left  it  before  the  fire 
reached  the  dwelling-house  :  —  Held,  that  the 
capital  charge  could  not  be  sustained,  as  B.  was 
not  in  the  house  at  the  time  it  was  on  fire.  B^, 
V.  Fletcher,  2  Car.  ft  K.  215.  B.  P.,  Beg.  v.  War- 
ren, 1  Cox,  C.  C.  68. 

Bwelling-honie.] — The  house  set  fire  to  must 
be  a  dwelling-house,  and  a  common  gaol  occupied 
by  none  but  prisoners  is  not  a  dwelling-house  for 
this  purpose.   Beg.  v.  Connor,  2  Cox,  C.  C.  65. 

Finding  Guilty  on  another  Section.] — On  an 

indictment  under  7  WilL  4  &  1  Vict.  c.  89,  s.  2,  for 
the  capital  ofience  of  setting  tire  to  a  dwelling- 
house,  some  person  being  therein  (the  indictment 
not  charging  any  intent  to  injure  or  defraud  any 
person),  the  prisoner  could  not  be  convicted  of 
the  transportable  offence  of  setting  lire  to  the 
house,  under  s.  3  ;  as  an  allegation  of  an  intent 
to  injure  or  defraud  some  person  was  essential  to 
an  indictment  under  tiiat  section.  Beg.  v.  Paice, 
1  Car.  &  K.  73.  S.  P.,  B^.  t.  Fletcher,  2  Car. 
&  K.  215. 

8.  HousBS  OB  BniLDnros. 

House,  What  is.] — An  unfurnished  structure 
intended  to  be  used  as  a  house  is  not  a  honse 
within  the  meaning  of  the  24  &  25  Tict.  c.  97,  s. 
13.    Bjy.  V.  £dgell,  11  Cox,  C.  C.  132. 

A  building  erected  not  for  habitation,  but  for 
workmen  to  take  their  meals  and  dry  their  clothes, 
in,  which  has  four  walls,  a  roof,  a  door,  but  no 
window,  bat  in  which  a  person  slept  with  the 
knowledge,  but  without  the  permission  of  the 
owner,  was  not  a  house,  the  setting  fire  to  which 
was  felony,  within  7  Will.  4  &  1  Vict.  c.  89,  a.  3. 
Beg,  T.  Inland,  1  Car.  &  K.  63S ;  1  Cox,  C.  C.  79. 
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A  bniMing  which  never  had  been  inhabited, 
but  was  cciiistructed  as  and  intended  for  a  dwel- 
linjf-house,  though  only  containing  straw,  boanis 
and  ini|>leiiicnt3  of  hnsbaadry,  was  not  a  hou!>e 
within  9  Geo.  4,  c.  22,  s.  7.  EUmore  v.  St. 
Briarch,  2  M.  &  Ry.  614  ;  8  B.  &  C.  461 ;  6  L.  J. 
(0.8.)  K.  B.  372. 

A  coiiinion  gaolwasa  house  within  9  Geo.  1, 
c.  22.  x  V.  Dimnecan,  2  W.  Bl.  682  ;  1  Leach, 
C.  C.  69 ;  2  East,  P.  C.  1021.  But  see  now  Reg. 
T.  Ginmr,  2  Cox,  C.  C.  65,  sapra. 

In  onler  tooonstitute  theonenceof  setting  fire 
to  a  house  within  7  Will.  4  &  1  Vict,  c  89,  the 
building  most  be  shewn  to  be  a  dwelling-hoose. 
Jtcff.  V.  Ximbreij,  6  Cox,  C.  C.  464. 

Stable — "What  U.]— Burning  a  stable  is  not 
supported  by  proof  <»  burning  a  shed,  which  has 
been  built  for  and  used  as  a  stable  oiiginnlly, 
but  has  latterly  been  used  as  a  lumber  shed  only. 
lieg.  V.  CoUnj,  2  M.  &  Rob.  475. 

A.  was  chargeil  with  setting  fire  to  a  st«ble :  it 
was  proved  that  some  haulm  had  been  carted 
from  a  field  and  stacked  in  a  building  originally 
intended  for  a  stable,  but  it  was  afterwards 
divided  into  three  parts  a  irall  which  reached 
only  to  the  eaves.  One  part  was  used  as  a  stable, 
bnt  that  part  was  not  the  part  0red : — Held,  that 
the  building  was  improperly  described  as  a  stable. 
JE^,  V.  Muruoa,  2  Cox,  C.  C.  186. 

The  prosecutor  had  built  a  place  for  an  oven 
to  bake  bricks,  but  it  was  afterwards  roofed  and 
ft  door  put  to  it.  In  this  a  cow  was  kept ;  ad- 
joining to  it,  but  not  under  the  same  roof,  was  a 
lean-to  in  which  a  horse  was  kept : — Held,  that 
the  building  was  not  a  stable  and  that  if  a  person 
set  fire  to  it  (the  lean-to  not  being  burnt),  he  was 
not  indictable  for  arson  to  a  stable.  Mex  v. 
Jlaughtan,  6  Oar.  &  P. 

B^ble,  a  building  built  originally  for  a  stable 
does  not  cease  to  be  a  stable,  thongh  horses  have 
not  been  kept  in  it  for  three  years,  if  nothing  has 
been  done  in  the  meantime  to  show  an  intention 
of  never  again  employing  it  for  that  purpose. 
Beg.  V.  Hammond,  1  Cox,  C.  C.  60. 

Oat-Jwiue— What  il.]— A.  was  indicted  for  set- 
ting fire  to  an  out-house.  The  building  set  on  fire 
was  a  thatched  pigsty,  situate  in  a  yard  in  the 
possession  of  the  prosecutor,  into  which  yard  the 
back  door  of  his  house  opened,  and  which  yard 
was  bounded  by  fences  and  by  other  buildings  of 
the  prosecutor,  and  hj  a  cottage  and  bam  which 
were  let  by  him  to  a  tenant  bat  which  did  not 
open  into  this  yard  : — Held,  that  the  pigsty  was 
an  out-house  within  7  Will.  4  &  1  Vict.  c.  89, 
8.  3.  Beg.  v.  Janet,  1  Car.  &  K.  303  ;  2  M.  C.  C. 
308. 

An  out-house  means  something  annexed  to  an 
in-house.   Reg.  v.  BammMd,  1  Cox,  C.  0.  60. 

A  building  separated  from  the  house  by  a  pas- 
sage, used  as  a  school-room,  but  within  the 
curtilage,  was  an  out-house  within  9  Qco.  1,  c.  22, 
8.  1,  although  not  of  the  ordinary  description  of 
out-houses.   Rex  v.  Winter,  R.  &  B.  295. 

A  cart  hovel,  consisting  of  a  stubble  roof  sup- 
ported by  npr^ts,  in  a  field  at  a  distance  from 
other  bidldings,  was  not  an  out-house  within  7  & 
8  Geo.  4,  c.  30,  s.  2.  Bex  v.  Parrott,  6  Car.  &  P. 
402. 

A  building  had  been  built  for  an  oven  to  bake 
bricks,  but  afterwards  was  roofed  and  a  door  put 
to  it.  In  this  place  the  prosecutor  kept  a  cow  : 
neither  the  prosecutor  nor  the  person  of  whom 
he  rented  this  building  had  any  house  or  farm- 


yard  near  it,  nor  did  any  wall  connect  it  with 
any  dwelling-house  ;  the  nearest  dwelling  being 
one  hundrect  yards  off,  and  not  belonging  to 
either  the  prosecutor  or  his  landlord  : — Held,  that 
the  building  was  not  an  out-house,  and  that,  if  a 
person  set  it  on  fire  he  was  not  intlictable  for 
arson.    Bex  v,  Havghtun,  T>  Car.  &  P.  .555. 

An  open  building  in  a  field  at  a  distance  from 
and  out  of  sight  of  the  owner's  house,  though 
boarded  round  and  covered  in,  was  not  an  out- 
house within  7  &  8  Geo.  4,  c  30,  s.  2.  Rex  v 
EllUon,  1  M.  C.  C.  336. 

An  oi>en  shed  in  a  £arm-yard,  composed  of  up- 
right posts  supporting  pieces  of  wood  laM  acros.^ 
them,  and  covered  with  straw  as  a  roof,  was  an 
out-house,  within  7  &  8  Geo.  4,  c  30,  s.  2.  Jfe* 
V.  Stallion,  I  M.  C.  C.  398. 

A  building  which  bod  never  been  inhabited, 
but  which  WM  constructed  as  and  intended  for  a. 
dwelling-house,  although  it  only  contain  eel  straw, 
boards,  and  agricultural  implements,  was  not  on 
out-house  within  9  Geo.  4,  c.  22,  s.  7.  EUmore 
V.  St.  BriareU,  3  M.  &  Ry.  514  ;  8  B.  &  0.  461 ; 
0  L.  J.  (o.s.)  K.  B.  872. 

A.  was  indicted  for  uson  of  an  out-hoose  ;  it 
was  proved  that  some  haulm  ha<l  been  cartett 
from  a  field  and  stacked  in  a  building  originally 
intended  for  a  stable  but  which  was  afterwards 
divided  into  three  parts  by  a  walL  The  fire  was 
kindled  in  a  part  containing  the  haulm  and  a 
quantity  of  tiles  of  the  prosecutor,  who  was  a 
builder  : — Held,  that  the  building  was  impr(^>erly 
described  as  an  ont-house.  Reg.  v.  J/uMon,  2 
Cox,  0.  0. 186. 

Bam— What  Is.]— A  building  which  never 
iiad  been  inhabitetl,  but  which  was  constructed 
as  and  intended  for  a  dwelling-house,  but  which 
contained  straw,  boards,  and  implements  of 
husbandry,  was  not  a  bam  within  9  Geo,  4,c.  22, 
8.  7.  EUmore  v.  8t.  BriavOe,  2  U.  &  By.  514 
8  B.  &  C.  461 ;  6  L.  J.  (oA)  K.  B.  872. 

Shed — Building  for  carrying  on  Trade.] — A. 

was  indicted  for  having  set  fire  to  a  building 
twenty-four  feet  square,  the  sides  of  which  wcm 
composed  of  wood,  with  glass  windows  ;  it  was 
roofed,  and  was  used  by  a  gentleman,  who  built 
houses  on  his  own  property  for  the  purpose  of 
disposing  of  them,  as  a  storehouse  for  seasoned 
timber,  as  a  place  of  deposit  for  tools,  and  as  a 
place  where  timber  was  prepared  for  use  : — Held, 
that  this  was  a  shed,  and  also  an  erection  used 
in  carrying  on  trade.  B^g.  t.  Amoa,  T.  &  M. 
423  ;  2  Den.  C.  0.  65  ;  20  L.  J.,  M.  C.  103  :  15 
Jur.  90  ;  5  Cox,  C.  C.  222. 

A  first  count  charged  the  firing  of  a  certain 
building  used  by  0.  for  carrying  on  his  trade  as 
a  builder ;  and  other  counts  laid  the  arson  as  of 
a  stable,  an  out-house,  and  a  stack  of  baubn.  It 
was  proved  that  some  haulm  had  been  carted 
from  a  field  and  stacked  in  a  building  originally 
intended  for  a  stable,  but  afterwards  dividett 
Into  three  parts  by  a  wall  which  reached  only  to 
the  eaves.  One  part  was  used  as  a  stable,  and 
the  part  fired  contained  the  haulm  and  a  lot  of 
tUes  of  the  prosecutor,  who  was  a  bnilder.  The 
fire  had  beai  kindled  on  the  haulm  : — Hdd,  that 
the  building  was  improperly  described  as  a  shed 
Beg.  V.  MuTUOTi,  2  Cox,  U.  C.  186. 

Held,  further,  that  it  was  a  building  naed  by 
the  prosecutor  in  carrying  on  hl^  trade.  lb. 

BvUding^Wlut  is.]'An  anflnished  hoase, 
brick  built,  of  which  all  the  walls  external  and 
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internal  were  boilt  and  finished,  the  roof  on  and 
finished,  the  flooring  of  a  considerable  part  laid, 
and  the  internal  walls  and  ceilings  prepared  for 
plastering,  is  a  building  within  24  &  25  Vict, 
c.  97, 8.  6,  tiie  setting  fire  to  which  is  a  felony. 

T.  MansUiig,  41 1..  J.,  M.  C.  11 ;  L.  B.  1  C.  C. 
SftR  ;  26  L.  T.  678  ;  20  W.  B.  103 ;  12  Cox,  C.  C. 
106. 

4.  Goods,  &jc.,  us  Buildings. 

The  OfliBnoe.] — A  person  who  malicionaly  set 
fire  to  his  own  goods  in  hia  own  house  with  intent, 
by  burning  the  goods,  to  defraud  an  insurance 
company,  bat  did  not  set  fire  to  the  house,  might 
be  convicted  of  felony  under  an  indictment 
framed  upon  14  ft  16  Vict,  c  19,  s.  8,  and  7  WiU.  4 
&  1  Vict.  c.  89,  B.  3.  S^.  T.  ZytHU,  Bell,  0.  C. 
!»< :  2fi  L.  J..  M.  C.  33;  6  Jar.  (HA)  23 ;  7  W.  B. 
68;  8COX.0.0.84. 

K«  btentioiL  to  Bam  Hmua.] — WUfoIly 

throwing  a  light  into  a  post-office  letter-box  in  a 
house  with  the  intention  of  bnming  the  letters, 
but  not  the  house,  is  not  a  felony  within  24  St  26 
Vict.  c.  97,  SB.  7,  8.  Seg.  T.  Batttona,  10  Cox, 
O.  C.  20. 

A-  person  mallclonsly  set  fire  to  goods  in  a 
house,  with  intent  to  injure  the  owner  of  the 

goods,  but  he  had  no  malicious  intention  to 
bum  the  house  or  to  injure  the  owner  of  it.  The 
bouse  did  not  take  fire  : — Held,  that  if  the  house 
had  thereby  caught  fire,  the  setting  fire  to  it 
would  not  have  been  within  24  &  25  Vict.  c.  97, 
8.  7,  as  under  the  ciicnmstancea  it  wonld  not 
luTe  amounted  to  felony.  Jteif.v.Ckild,iOh.J., 
M.  C.  127  ;  L.  B.  1  C.  C.  307  ;  24  L.  T.  656  ;  19 
W.  B.  726  ;  12  Cox,  C.  C.  64. 

The  prisoner  was  indicted  under  24  &  26  Vict, 
c.  97,  8.  7,  for  wilfully  and  maliciously  setting 
fire  to  a  picture  frame  in  a  building,  under  such 
<nnnuD8tance8  as  if  the  building  was  thereby 
set  fire  to,  woiild  amount  to  a  felony.  The  jury 
found  that  the  prisoner  did  not  set  fire  to  the 
house  apart  from  the  frame,  that  he  did  set  fire 
to  the  frame,  that  the  probable  result  would  be 
Betting  fire  to  the  floor  of  the  house,  that  he  did 
not  intend  to  set  fire  to  the  house,  that  he  was 
not  aware  that  what  be  did  would  probably  set 
the  bouse  on  fire,  and  so  Injure  the  owner,  and 
that  he  was  not  reckless  or  indifferent  whether 
the  house  was  set  on  fire  or  not.  Upon  these 
bindings  a  verdict  of  not  guilty  was  directed  by 
the  judge.    Jlfg.  v.  Harrit,  15  Cox,  C.  C.  75. 

If  a  person  maliciously,  with  intent  to  injure 
nnother  by  merely  burning  his  goods,  sets  fire  to 
snch  goods  in  his  honse,  that  dora  not  amoont  to 
a  felOTiy  under  24  &;  25  Vict.  c.  97,  s.  7,  even 
although  the  house  catches  fire,  unless  the  cir- 
cumstances are  such  as  to  show  that  the  person 
setting  fire  to  the  goods  Itnew  that  by  so  doing 
he  would  probably  cause  the  house  also  to  take 
fire,  and  was  reckless  whether  it  did  so  or  not ; 
in  which  case  there  would  be  abundant  evidence 
that  he  intended  to  bring  about  the  probable 
conseqnence  of  his  act,  viz.,  the  btttning  of  the 
house.   Jteg.  v,  NaUrass,  15  Cox,  C.  C.  73. 

6.  By  Gdnpowdeb  and  Ezplosivb 
Substances. 

Damaging  Eouie— Persons  being  therein.]— 

24  &  25  Vict,  c,  97,  s.  9,  was  intended  to  apply  to 
malicious  injuries  to  houses  by  throwing  explosive 
substances  against  or  into  tbem,  with  intent  to , 
destn^  them  or  injure  the  inmates,  ai^d  not  to 


cases  of  wanton  mischief  or  assault  Meg.  v. 
Brown,  3  F.  &  F.  821. 

On  an  indictment  under  s.  9  of  the  24  k  25  Vict, 
c  97,  for  maliciously  damaging  a  building  by  the 
explosion  of  dynamite,  whereby  the  Uvea  of 
certain  persons  were  endangered : — Held,  that 
the  endangering  of  life,  to  be  within  the  section, 
must  result  from  the  damage  done  to  the  build* 
ing  particularised  in  the  indictment ;  but  that 
the  enactment  does  not  contemplate  the  necessity 
of  the  persons  endangered  being  inside  the  build- 
ing, and  would  include  the  case  of  persons  out- 
side whose  lives  were  imperilled  by  anything 

Sroceeding  f  rran  the  damaged  building.  Beg.  t. 
fcGrath,  14  Cox,  C.  0.  698. 

Erideno*.] — Held,  also,  that  for  the  purpose  of 
proving  such  endangering  of  life,  evidence  of 
damage  to  other  buildings  that  might  be  in- 
habited was  not  admissible,  though  such  evidence 
would  be  admissible  for  the  purpose  of  showing 
the  nature  and  character  of  the  explosion,  the 
extent  of  the  damage,  and  its  tendency  to  injure 
or  destroy  the  particuiar  buildings.  lb. 

- —  Bzpotnre  to  Bisk.]— To  endanger  within 
s.  9,  includes  not  only  actual  injniy  received  by  a 
person,  bat  also  exposure  to  risk  or  chance  of 
injury,  but  it  is  for  the  jury  in  each  case  to  say, 
from  aU  the  circumstances,  whether  or  not  tiie 
lives  of  persons  were  imperilled.  lb. 

Damaging  Building— Oanpordar—lbi  what 
Condition.] — In  order  to  support  an  In^ctment 
under  24  k  25  Vict.  c.  97,  s.  10,  for  throwing 

gunpowder  against  a  house  with  intent  to  damage, 
it  is  not  enough  to  show  simply  that  gunpowder 
or  other  explosive  substance  was  thrown  against 
the  house  ;  but  it  must  also  be  shown  that  the 
substance  was  in  a  condition  to  explode  at  the 
time  it  was  thrown,  although  no  actual  ex^o^n 
should  result.  Jt^.  v.  ^sppard,  19  L.  T.  19  : 
UCox,  C.  C.  302. 

6.  Woods,  Stacks,  oe  Steaw. 

Woods.] — Setting  fire  to  a  single  detached  tree 
is  not  arson  of  any  rart  of  a  wood  within  7  &  8 
Geo.  4,  c.  30,  s.  17.  Jteg.  v.  Davy,  1  Cox,  C.  C.  60. 

A.  and  B.  were  charged  with  setting  fire  to  a 
wood.  They  set  fire  to  a  summer-house  which 
was  in  the  wood,  and  from  the  summer- house  the 
fire  was  communicated  to  the  wood  : — Held,  that 
they  might  be  convicted  on  this  indictment. 
Reg.  V.  Price,  9  Car.  &  P.  729. 

Staoks— What  are.] — ^A.  and  B.  were  convicted 
for  unlawfully  and  maliciously  setting  fire  to  a 
stack  of  grain.  The  stack  was  of  the  flax  plant, 
with  the  seed  or  grain  in  it,  and  the  jury  fonnd 
that  the  fiax  seed  is  a  grain : — Held,  that  Uie 
stack  was  a  stack  of  grain  within  7  Will.  4  ft  1 
Vict.  c.  89, 8. 10.  Seg.  v.  Spenew,  Dears,  ft  B. 
C.  C.  131 ;  26  L.  J.,  M.  C.  16  ;  2  Jur.  (N.B.) 
J212  ;  5  W.  B.  70  ;  7  Cox,  C.  C.  189. 

An  indictment  for  setting  fire  to  a  cock  of  hay 
cannot  be  sustained  under  a  statute  making  it 
an  offence  to  set  fire  to  a  stack  of  hay.  Jteg,  v. 
M'Seever,  Ir.  E.,  5  C.  L.  86. 

A  quantity  of  straw,  packed  on  a  lorry,  in 
course  of  transmission  to  market,  and  left  for  the 
night  in  the  yard  of  an  inn,  is  not  a  stack  of 
straw  within  the  meaning  of  24  ft  25  Vict,  c  97, 
8. 17,  and  the  setting  fire  thereto  wilfully  aiui 
maliciously  is  not  felony.   Stg.  t.  SateAaell  42 
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Ei.  J.,H.C.e8;  L.  B.  2  G.  C.  21 ;  S8  L.  T.  569  ; 
31  W,  B.  642  ;  12  Cox,  C.  C.  449. 

A  stack,  o£  which  the  lower  part  consisted  of 
cole-seed  straw  and  the  upper  part  of  wheat 
stubble  was  not  a  stack  of  straw ;  and  the 
letting  it  on  fire  was  not  therefore  a  capital 
«£tenco  within  7  &  8  Geo.  4,  c.  29,  8.  17.  Sex  v. 
Tottenham,  7  Car.  &  F.  2S7. 

Setting  fire  to  a  ccorc  of  faggots  which  were 
filled  one  upon  another  in  a  loft,  which  was 
made  by  means  of  a  temporary  floor  put  over  an 
archway  roofed  in  between  two  houses,  and 
under  which  carts  could  go,  was  not  setting  fire 
to  a  stack  of  wood  within  7  &  8  Geo.  4,  c.  SO, 
fl.  17.   Sem  V.  Arii,  6  Car.  &  P.  84S. 

A  connt  charged  an  attempt  to  set  fire  to  a 
stack  of  haulm.  It  was  proved  that  some  haulm 
hod  been  carted  from  a  field,  and  stacked  in  a 
building,  originally  intended  for  a  stable,  but 
afterwards  divided  into  three  parts  by  a  wall, 
-which  reached  only  to  tlie  eaves ;  one  part  was 
vsed  as  a  ataUe,  and  the  part  fired  contained  the 
haulm  and  a  lot  of  tiles  : — Held,  that  the  comit 
was  sufficient,  inasmuch  as  it  is  not  necessary  to 
the  character  of  a  stack  that  it  should  be  erected 
out  of  doors.   Jigff.  V.  Muiuon,  2  Coi,  U.  C.  186. 

Setting  fire  to  a  parcel  of  unthreshed  wheat 
was  not  a  felony  within  9  Geo.  1,  c.  22.  Jteie  t. 
JmU,  S  Term  Bep.  255  ;  1  Leac^  C.  G.  484  ;  2 
East,  P.  C.  1018  ;  1  B.  a  477. 

Straw — What  U,] — Sedge  and  rushes  were  not 
«traw  within  7  Will.  4  &  1  Vict.  c.  89,  which  was 
•confined  to  the  straw  of  wheat,  oats,  barley  and 
rye.   J2eg.  Y.SaldocJi,  2  Cox,  C.  C.  55. 

The  prisonerB  bad  set  fire  to  a  stack  of  stubble 
<which,  in  Cambridgeshire,  is  called  hanlm) ; 
they  were  indicted  on  a  first  indictment  for 
setting  fire  to  a  stack  of  straw : — Held,  that  this 
was  not  straw.  And,  on  their  being  again  in- 
<Uctcd  for  setting  fire  to  a  stack  of  straw  called 
liaulm,  the  judge  intimated  that  to  convict  upon 
«acb  a  count  would  not  be  safe  ;  and  the  verdict, 
in  consequence,  was  taken  apon  other  connts, 
charging  the  setting  fire  to  a  bam  and  a  wheat 
stack.  £eiBT..B0in&r,4Car.&:P.245;lH.C.C. 
289. 

Att«mpt  to  set  Staek  on  Tiro— Overt  Aot.]— 

It  was  a  sufficient  overt  act  to  render  a  person 
liable  to  be  found  guilty  of  attempting  to  set  fire 
to  a  stack,  under  9  &  10  Vict.  c.  25,  s.  7,  if  he 
^vent  to  the  stack  with  the  intention  of  setting 
fire  to  it  and  lighted  a  lucifer  match  for  that 
purpose,  but  abandoned  the  attempt  because  he 
found  that  he  was  being  watched.  Sea.  v,  Taylor, 
1  F.  ft  F.  611. 

7.  Ships  and  Vessels. 

What  are.] — Scmble,  a  small  pleasure  boat 
eighteen  feet  long  is  a  ship  or  vessd  ^'itfain  s.  10 
4>f  7  ft  8  Geo.  4,  c.  80.  Rex  t.  Bmeyer,  4  Car.  ft 
P.  559.   See  Rex  t.  SmUk,  4  Car.  ft  P.  o6». 

Indietmsnt.] — ^An  indictment  on  7  ft  8  Geo.  4, 
c.  30,  8.  10,  for  damaging  a  vessel  need  not  have 
stated  that  the  damage  was  done  "otherwise 
than  by  fire,"  if  it  stated  how  it  was  done.  Bex 
■V.  Bowyer,  4  Car.  ft  P.  559. 

Intent  to  Prejudice  fart-owner.]— The  de- 
struction of  a  vessel  by  a  part-owner  shows  an 
intent  to  prejudice  the  other  part-owner,  though 
lie  has  insured  the  whole  ship,  and  promised  tlmt 

VOL.  IT. 


the  other  part-owner  should  have  the  benefit 
thereof.   Rex  v.  PMp,  1  M.  C.  C.  264. 

Aooe»or7  before  Fact.]— A  person  might  be 
tried  under  7  Will.  4  ft  1  Vict.  c.  89,  ss.  6,  11,  as 
an  accessory  before  the  fact  to  the  offence  o( 
setting  fire  to  a  vessel  of  which  he  was  a  part* 
owner.   Reg.  v.  Wallace,  Car.  ft  M.  200. 

 Connoted  though  Principal  not  tried.] — 

An  indictment  was  properly  framed,  which 
stated  that  the  principal  felon  cast  away  aud 
destroyed  a  vessel,  and  that  the  accessory  incited, 
moved,  aided,  counselled,  hired  and  commanded 
him  to  do  it ;  and  the  accessory  might  be  con- 
victed on  an  indictment  so  framed,  uthough  the 
principal  had  not  been  tried,  and  did  not  appear 
to  be  amenable  to  justice.  lb. 

16.  Threats  to  Bubk. 

Wliat  Property.  ]— lending  a  letter  threatening 
to  bum  standing  com  was  not  an  offence  within 
4  Geo.  4,  c.  54,  8.  8.  Reg.  \.  mil,  6  Cox,  0.  a 
233. 

Whose  HoQse.] — An  indictment  on  4  Gea  4, 
c.  54, 3, 3,  charging  that  the  prisoner  sent  a  letter 
to  T.  L.,  threatening  to  bum  the  house  of  J.  B^ 
was  bad — as  the  threat  must  be  to  the  owner  w 
the  property  ;  and  if  the  letter  was  sent  to  T.  L, 
with  intent  that  it  should  reach  J,  B.,  and  did 
reach  him,  it  should  have  been  charged  in  the 
indictment  as  sent  to  J.  R.  Reg.  v.  Juaet,  2  Car. 
ft  K.  398  ;  1  Den.  C.  C.  218  ;  1  Cox,  C.  C.  67. 

An  indictment  for  sending  a  threatening  letter 
stated  that  one  B.  Itad  lately  built  and  completed 
a  house ;  and  then  charged  that  the  prisoner 
feloniously  sent  to  one  L.  a  certain  letter, 
threatening  to  bnm  the  house  so  built  by  the 
said  B.  Upon  objection  taken  that  the  indict- 
ment ought  to  have  charged  a  sending  to  B. 
Held,  that  the  indictment  was  bad  on  that 
ground.    Reg.  v.  Jimeg,  2  Cox,  C.  C.  434. 

A  conviction  on  27  Geo.  2,  c.  15,  for  sending  a 
letter  to  the  prosecutor,  threatening  "  to  set  fire 
to  his  mill,  and  likewise  to  do  all  the  public  in- 
jury they  were  able  to  him,  in  all  his  farms  and 
seteres,"  was  wrong,  when  the  prosecutor  had  not 
then  any  mill  to  which  the  threat  <£  burning 
would  apply  (having  parted  with  it  three  years 
before)  ;  and  the  tbimt  as  to  the  farm,  ftc,  not 
necessarily  implying  a  baming.  Rex  v.  Jauotu 
2  East,  P.  C.  1115. 

Sending  a  letter  to  A.  threatening  to  bum  a 
house  of  which  he  was  owner^  bat  let  by  him  to, 
and  occupied  by,  a  tenant,  was  nob  an  offence 
witliin  4  Geo.  4,  c.  54,  s.  3.  Reg.  v.  BurHdae,  8 
M.  ft  Bob.  296. 

Indictment  for  sending  a  threatening  letter 
imder  4  Geo.  4,  c.  64,  s.  3,  First  count  chained 
G.  with  sending  to  R.,  and  threatening  to  bum 
B-'s  bouses.  It  was  proved  that  B.  bad  only  a 
reversionary  interest  in  these  houses.  Qiuere 
whether  G.  could  be  convicted  on  that  count. 
Reg.  V.  Grimwade,  1  Den.  C.  C.  30  :  1  Car.  ft  K. 
592 ;  1  Cox,  C.  C.  85. 

Threat— Question  for  Jury.]— It  may  be  left 
to  the  jury  to  say  whether  the  letter  sent 
amounted  to  a  threat  to  bum.  Rem  y  Tyler  1 
M.  C.  C.  428.  See  Reg.  v.  Carrutliers,  1  Cox. 
C.  C.  138.  ^ 

Sending  a  Letter.]— If  a  letter  threatening  to 

Digitized  by  VjffliOgIC 


1155         CRIMINAL  Lk^^— Against  Property  of  Individuals.  1156 


bam  the  premises  of  A.,  bat  directed  to  B.,  is 
left  at  a  gate  on  a  pnblic  highway  with  the  in- 
tention that  it  should  reach  as  well  A.  as  B., 
that  was  a  sending  to  A.  within  4  Geo.  4,  o.  54, 

B.  3.   Meg.  t.  Qrimteade,  snpra. 

9.  INDICTUENT. 

Owner  of  House.] — It  must  appear  upon  the 
face  of  an  indictment  for  arson  that  the  house 
was  that  of  another  ;  and  it  must  state  whoee 
house,  and  with  ttiat  the  proof  should  agree. 
Bex  T.  Rtektmn,  2  East,  P.  C.  1034.  And  see 
Bex  V.  GlandjUldy  2  East,  P.  C.  1034. 

A  houRe,  in  part  of  which  a  man  lives,  and 
other  parts  of  which  he  lets  to  lodgers,  may  be 
described,  in  an  indictment  for  setting  fire  to  it. 
ns  liis  bouse,  though  he  has  taken  the  bencHt  of 
the  Insolvent  Debtors  Act,  and  executed  an 
nssignmcnt  including  the  house,  if  the  assignee 
has  not  taken  possession;  at  least,  no  objection 
can  be  made,  if  in  other  counts  it  is  stated  asthe 
honsc  of  the  assignee,  and  in  others  of  the  lodger 
whose  room  was  set  fire  to.  Ilex  v.  Ball,  1  M. 
0.  C.  30. 

A  common  gaol  was  kept  in  repair  by  rates 
levied  upon  the  inhabitants  of  the  liberty  in  and 
for  which  the  gaol  was.  The  keeper  of  the  gnol 
was  appointed  by  the  justices  of  the  liberty.  He 
did  not  reside  at  the  gaol,  but  kept  the  keys  and 
had  the  charge  of  it.  He  was  also  an  inhabitant, 
and  liable  to  be  ratetl  to  the  repair  of  the  pnol : 
— IMd,  lliat  in  an  indictment  under  7  4:  8  Vict, 
c.  62,  s.  1,  for  setting  fire  to  the  gnol,  it  should 
hare  been  laid  to  be  in  the  possession  <^  the 
kccperof  the  gaol.  Reg.  v.  Connor,  2  Cox,  C.  C. 
65. 

An  indictment  for  setting  fire  to  the  dwelling- 
house  of  A.  and  B.  is  not  prove<i  by  showing  that 
A.  and  B.  are  mortgagees  of  a  house  fit  for 
dwelling  in,  unless  it  is  shown  that  they  reside 
In  it.   jVrt/.  V,  AU'mm,  1  Cox,  C.  C.  24. 

A  cottage,  the  tenant  of  which  left  it  during 
the  tenancy  and  removed  his  famitnre  to  enable 
the  landlord  to  tlo  some  repairs,  cannot  be 
described  as  the  house  of  the  landlord,  but, 
8cmble,can  be  described  as  the  house  ordwelling- 
house  of  the  tenant.   Mm.  v.  JCimbrey,  6  Cox, 

C.  C.  464. 

 Actual  OooDpier.] — A  house  may  be  de- 
scribed as  in  the  fioasession  of  the  actual 
occupier,  though  his  [His^ossiou  is  VTongfoL  Rex 
V.  Wallit,  1  M.  C.  C.  Sii. 

ATSXBunt  ot  Property.]— Two  were  indicted, 
under  24  ft  25  Vict.  c.  97,  s.  3.  for  feloniously 
setting  fire  to  a  shop  "  of  and  belonging  to  "  one 
of  them  ; — Held,  that  the  averment  of  property 
was  an  immaterial  averment  which  need  not  be 

E roved.   Rey.  v.  NewbouU,  41  L.  J.,  M.  C.  63  ; 
..  B.  1  C.  C.  344  ;  25  L.  T.  883 ;  20  W.  B.  343 : 
12  Cox.  G.  C.  148. 

Uwreliy  Bunt] — It  was  not  necessary  to  aver 
in  an  indictment  on  9  Geo.  I,  c.  22,  for  setting 
fire  to  a  hay-stack,  that  the  stack  "  was  thereby 
burnt."   Rex  v.  Salmon,  R.  Jc  E.  26. 

Absonce  of  Xalieo  no  Answer.]— In  on  indict- 
ment on  9  Geo.  1,  c.  22,  for  setting  fire  to  a  hay- 
stack, it  was  no  answer  to  the  charge  that  the 
prisoner  had  no  malice  or  spite  to  the  owner 
of  the  stack.  Ih. 


Place  where  Offenoe  Conunttted.]— On  an  in- 
dictment for  setting  fire  to  a  stack  of  beans,  a 
mistake  as  to  the  name  of  the  place  where  the 
offence  was  committed  is  immaterial ;  the  charge- 
is  transitorv,  not  local.  Rea>  y.  Wooduxtrd,  I 
M.  C.  C.  323. 

Intent  to  It^ore  or  Deftand.] — A  prisoner  was 
convicted  on  an  indictment  for  setting  fire  with 
intent  to  injure  A.  B.  The  property  fired  be- 
longed to  A.  B.  The  jary  found  the  intent  to 
injure  C.  D. : — Conviction  held  good.  Rea  t. 
jXeiocU,  1  M.  C.  C.  458. 

So  an  indictment  under  7  Ic  8  Oeo.  4,  c.  SO, 
s.  17,  for  setting  fire  to  a  stack  of  straw,  was- 
good,  without  stating  any  intent  to  injure.  lb. 

An  indictment  for  setting  fire  to  a  bai^  the- 
property  of  another,  ought  to  contun  an  aver- 
ment that  it  was  done  with  an  intent  to  injure 
the  owner.  Rex  v.  Smitli,  4  Oar.  &  P.  569.  Sed 
<iu;i'ie,  see  Rfx  v.  yetci-U,  1  91.  C.  0.  458  ;  and 
21  &  2.5  Vict.  c.  97,  s.  fiO. 

On  an  indictment  for  setting  fire  to  a  mill, 
with  intent  to  injure  the  occupiers  thereof : — 
Held,  that  an  injury  to  the  mill  being  the 
necessary  consequence  of  setting  fire  to  it,  th& 
intent  to  injure  might  be  inferred  ;  for  a  man 
must  be  supposed  to  intend  the  necessary  conse- 
quence of  his  own  act.  Rex  v,  Farrinattm^ 
II.  k  R.  207. 

It  is  not  necessaty  in  a  count  in  an  indict- 
ment laid  under  24  ft  26  Vict,  c  97,  s.  7,  to 
allege  an  intent  to  defraud,  and  it  is  sufficient  to 
follow  the  words  of  the  section  without  sub- 
stantively setting  out  the  particular  circum- 
stances relied  on  as  constituting  the  offence. 
2,Uy.  V.  Se*teUine,  12  Cox,  C.  C.  404. 

A  common  gaol  was  kept  in  repair  by  rates, 
levied  upon  the  inhabitants  of  the  liboty  la 
and  for  which  the  gnol  was  : — Held,  in  an 
indictment  under  7  fii  8  Vict,  c,  62,  s.  1,  for 
setting  fire  to  the  gaol,  that  the  intent  of  the- 
prisoner  should  have  been  laid  to  be  to  injure 
tlic  inhabitants  of  the  liberty.  Reg.  v.  CoMKOTy. 
2  Cox,  C.  C.  65. 

Two  pers<ms  were  indicted  under  24  ft  25- 
Vict.  c.  97,  8.  3,  for  f eloniotisly  setting  fire  to  a 
shop  "of  and  belonging  to"  one  of  them  : — Held, 
tlmt  the  intent  to  injure  another  person  as  owner 
might  be  proved  in  support  of  the  indictment. 
Rpg.  V.  yeicbmlt,  41  L.  J.,  M.  C.  63;  L.  R.  I 
C.  C.  344  ;  25  L.  T.  883  ;  2U  W.  R.  343 ;  12  Cox, 
C.  0.  148. 

Upon  an  indictment  for  arson,  with  intent  to 

injure  the  person  in  occupation  of  the  premises, 
the  prisoner  may  be  fonnd  guilty,  although  hia 
intent  is  proved  to  have  been  to  obtain  a 
reward  for  giving  the  earliest  intimation  of  a 
fire  at  the  engine  station.  Reg.  v.  Regan,  4 
Cox,  C.  C.  335. 

What  set  on  Fire.]— .An  indictment  for  setting 
fire  to  an  out-house  was  good,  though  it  might 
have  in  point  of  formed  psirtof  tlic  dwelling- 
house,  the  burning  of  which  was  arson  at  com- 
mon law.   Rfx  v.  A'-'reA,  2  Kist,  P.  C.  1021. 

t'pon  n  stiitittc  which  niade  it  capital  to  set 
fire  to  n  stock  of  puUe.  it  was  sulllcicnt  to  state 
that  the  prisoner  set  tire  to  a,  stack  <d  beans. 
The  judges  will  Like  notice  that  beans  arc  pulse. 
Rex.  V.  li-ixi/itttfrf,  1  M.  C.  C.  823. 

An  indictment  on  7  &  8  Geo,  4,  c.  30,  s.  17, 
charging  a  party  with  setting  fire  to  a  stack  of 
barley,  of  the  value  of  lOOi.,  of  R.  P.  W.,  was 
good,  although  the  words  of  the  statute  creating 
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the  ofEence  were  "  any  stack  of  com  or  grain." 
Jiex  V.  Swatkim,  4  Car.  iL  P.  648. 

Fetonioiuly,  *o.]— Held,  also,  that  if  the 
indictment  Btate<l  "  that  the  prisoner  feloniously, 
unlawfully,  anil  mnliciously  did  set  fire  to  a 
certain  stack  of  barley,  of  the  value  of  100/,,  of 
R.  P.  W.,  then  and  there  being,"  this  is  sufficient, 
withoat  stating  that  the  prisoner  feloniously, 
nnlawfally,  and  maliciously  did  thfn  and  there 
set  fire  to  the  stack,  lb. 

An  indictment  on  7  Oeo.  4,  c.  30,  ^.2k 
17,  for  setting  fire  to  a  bam  and  a  stuck  of 
straw,  charging  the  offences  to  have  been  com- 
mitted  "  feloniously,  voluntarily,  and  mali- 
ciously," instead  of  "  feloniously,  unlawfully, 
and  maliciously,"  was  bad.  Rem  v.  Reader,  i 
Car.  &  F.  345 ;  1  H.  C.  C.  239. 

10.  Evidence. 

Votibe  to  Frodnoe  Policy.]  — On  an  indict- 
ment for  arson  on  the  prosecution  of  an  insur- 
ance company,  their  books  are  not  evidence  of 
the  insurance,  without  notice  to  produce  the 
policy.   Hex  v.  Ditran,  1  Esp.  127. 

UlK)n  an  indictment  for  arson,  with  intent  to 
defraud  an  insurance  company,  the  nature  of 
the  proceedings  do<^  not  give  notice  to  the 
prisoner  to  produce  the  policy,  so  as  to  dispense 
with  actual  notice  to  produce  it.  Brg.  v.  Kitton, 
Dears.  C.  C.  187 :  2i  L.  J.,  M.  C.  118  ;  17  Jnr. 
422  ;  6  Cox,  C.  C.  159. 

 Length  ot] — A  prisoner  tried  nt  the 

asBizes  for  arson,  on  Wednesday,  the  20th  of 
March,  was  on  Monday,  the  18th,  served  at  the 
prison  with  a  notice  to  produce  a  jiolicy  of  insur- 
ance. The  commission  day  was  Friday,  the  litth. 
and  the  prisoner's  home  was  ten  milc^  from  the 
assize  town  : — Held,  that  the  notice  was  servetl 
too  late.  Bex  v.  MUcombe,  5  Car.  Si.  P.  522  ;  1 
M.  &  Bob.  260. 

Notice  to  produce  policies  of  insurance,  scrvcti 
on  the  prisoner's  attorney  on  Tuesday  evening, 
the  prisoner  tben  being  in  Maidstone,  and  the 
pcdicies  twenty  miles  off.  is  sufiScicnt  when  the 
trial  takes  place  on  Thursday.  Beg.  v.  Barker, 

1  F.  A:  F.  326. 

Froof  of  Actual  Ill-will.]— On  an  indictment 
tor  maliciously  setting  fire  to  a  building,  it  is 
not  necessary  to  pruvc  actual  ill-will  in  the 
prisoner  towards  the  owner.  Ba.  v.  Datie»,  1 
F.  k,  F.  69. 

Experiments.] — Evidence  of  experiments  made 
eubsequcnlly  to  the  fire  is  admissible  in  order  to 
show  the  way  in  which  the  boildiag  was  set  on 
fire.   Rtg.  v.  Hewltine,  12  Cos,  C.  C.  404. 

What  Admissible  to  shov  KotiTO  and  Intent.] 

— A.  was  indicted  for  wilfully  setting  fire  to  a 
rick  by  firing  a  gun  close  to  it  on  the  29th  of 
March  :  evl<lence  that  the  rick  was  also  on  fire 
on  the  2Sth  of  March,  and  that  A.  was  then 
close  to  it,  having  a  gun  in  his  hand,  is  re- 
ceivable to  Khow  that  the  fire  on  the  2'Jth  was 
not  accidental   Reg.  v.  JJouseU,  2  Car.  &  K.  306  ; 

2  Cox,  C  C.  243. 

On  an  indictment  for  arson  in  setting  fire  to  a  ' 
rick,  the  property  of  A.,  evidence  may  be  given  , 
of  tlie  prisoner  s  presence  and  demeanour  at  firas 
of  other  ricks,  the  property  respectively  of  B. 
and  C,  occurring  the  same  night,  although  those ' 


fires  are  the  subject  of  other  indictments  against 
the  prisoner,  such  cviilence  being  important  to 
explain  his  movements  and  general  conduct 
before  and  after  the  fire  of  A.'3  rick ;  but  evi- 
dence is  not  admissilile  of  threats,  of  statements, 
or  of  particular  acts,  pointing  alone  to  other 
indictments,  and  not  tcmiing  to  implicate  or 
explain  the  conduct  of  tlic  prisoner  in  reference 
to  that  fire.    Jirg.  v.  Tutjlor,  5  Cox,  C.  C.  ISS. 

Cnticr  an  in(lictmcnt  for  arson,  where  the 
prisoner  is  chni^pHl  with  wiirnlly  setting  fire  to 
her  master's  hou'ie,  the  previous  and  abortive 
attempts  to  set  fire  to  (lilTcrent  jKirtions  of  the 
same  premises  are  admissible  though  there  is  no 
evidence  to  connect  llic  prisoner  with  cither  of 
thorn.    Reg.  v.  liailey,  2  Cox,  C.  C.  311. 

Upon  an  indictment  for  arson  it  is  not  com- 
petent for  the  prosecutors  to  show  that  other 
fires,  oE  which  notice  was  gi\-c!i  by  the  prisoner, 
were  of  a  similar  nature  to  tlie  one  in  question, 
and  difFerent  from  tliose  of  which  notice  was 
given  by  other  parties.  Reg.  v.  It^an,  4  Cox, 
C.  C.  335. 

On  an  indictment  for  arson,  one  count  laying 
an  Intent  to  defraud,  and  it  being  opened  Cor  the 

prosecution  that  the  motive  might  have  been  to 
realise  the  money  insurctl  by  tlie,  prisoner  upon 
her  goods:  evidence  was  received  that  she  was 
in  easy  cireumstanccs,  a  view  to  show  that 
she  was  at  all  events  under  no  pecuniot?  temp- 
tation to  commit  such  an  act  Bm.  v.  Grant. 
4  F.  &  F.  322. 

On  a  chaise  of  arson  (the  case  turning  on 
identity!  evidence  was  rejected  that,  a  few  days 
pievioasly  to  tlie  fire,  another  building  of  the 
prosecutor's  was  found  on  tire,  and  the  prisoner 
was  seen  standing  by,  with  a  demeanour  which 
showed  indiffei'ence  or  gratification.  Reg.  v. 
Uarri*,  4  F.  4:  F.  342. 

Upon  a  trial  for  arson  with  intent  to  defraud 
an  iiHurance  company,  evidence  that  the  prisoner 
hud  made  claims  on  two  other  insurance  com 
panics  in  respect  of  fires  which  had  occurretl 
previously,  and  in  succession,  was  admitted  for 
the  purpose  of  showingthat the  fire  which  formed 
tlie  subject  of  the  trial  wss  the  result  of  design 
and  not  of  accident.  Reg.  v.  Gray,  4  F.  &  F. 
1102. 

B.  BUBOLART  AND  HOTTSEBBBAEINa. 

1.  Srraking  and  JUntering,  1158. 

2.  What  is  a  I}ivefling-hou»e,  llGl. 

it.  lirraking  iiit"  Charehei  and  Placet  of  JJitine 

ir«J'jtAi/>,  1165. 
4.  Ititfiit.  11611. 

o.  Armed  with  Itdent  to  Break  or  Enter,  1166. 
0.  Stealing  in  a  DiivU'tng-hauee,  1167. 

7.  Jireaking  into  S/ioja,  WarehoKtea,  or  Gnoitiiig- 

hou»eg,  1168. 

8.  Indictment,  1 169. 

9.  Evidence  and  Trial,  1174. 

1.  Breaking  and  Entebinq. 

Breaking— What  Snffleient.]— There  must  be 

both  a  breaking  and  an  entering  to  constitute  a 
burglarj',  and  the  breaking  must  be  such  as  will 
afford  the  burglar  an  opportunity  of  entering,  so 
as  to  commit  the  intended  felony.  Bex  v. 
Hughes,  1  Leach,  C.  C.  406  ;  2  East,  F.  C.  491. 

 Breaking  Inner  Door.] — Though  a  thief 

enters  a  dwelling-house  at  night  through  an  open 
door  or  a  window,  yet  if,  when  within,  he  breaks 
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<ir  opena  an  Inner  door  with  Intent  to  commit 
felony,  it  is  brrgbtry.  Ilex  v.  Jokimn,  2  East, 
P.  C.  488. 

 Entry  by  dtinmey.] — A  chimney  ie  a  part 

of  a  dwcUing-honse,  and  therefore  the  getting  in 
at  tiic  top  is  a  breaking  of  the  dwelling-bouse. 
Sex  V.  Brice,  B.  &  B.  450. 

.        Hole  in  Bool] — An  entry  to  a  house 

through  a  hole  in  the  roof  left  for  the  purpose  of 
lil^ht,  is  not  a  sufficient  breaking  and  entering. 
£}r  V.  Spriggt,  1  il.  &;  Bob.  357. 

 lifting  Latch.]— Merely  opening  a  latch 

is  a  burglarious  breaking.  Per  Coleridge,  J. 
Pugh  V.  Grijfith,  7  A.  Ac  K.  827,  83G. 

 Breaking  by  Threat!.] — When  the  family 

within  the  house  was  forced  by  threats  and  in- 
timidations to  let  in  the  ofienders  byoneof  them 
opening  t^e  door  : — Held,  that  it  was  as  much  a 
breaking  by  those  who  miule  use  of  such  intimi- 
dations wiUiout,  to  prevail  upon  them  so  to  open 
it,  as  if  they  had  actually  burst  the  door  open. 
Bex  T.  Stoalluw,  2  Ruse.  C.  &  M.  8. 

 BnaUnf  by  Content  of  Servant.]— A 

servant  pretended  to  concur  with  two  persons, 
who  proposed  to  him  to  unite  with  them  in  rob- 
bing nis  master's  house.  The  master  being  away 
from  home,  the  servant  communicated  with  th^ 
police  and  acted  on  their  instructions.  In  con- 
BeqooiDe  of  this  the  servant  lifted  the  latch  and 
let  in  the  two  persons : — Held,  that  neither  of 
them  could  be  convicted  of  burglary,  Reg.  v. 
^wuw.  Car.  &  M.  218. 

  Poshing  against  Window.] — ^Where  a 

window  opens  upon  hinges,  and  is  fastened  1^  a 
wedge,  so  that  toe  poshing  against  it  will  open 
it ;  forcing  it  open  by  poshing  against  it  is  a  suffi- 
ciNit  breaking  to  constitote  a  burglary.  Rex  v. 
HaU,  B.  ft  K.  S6o. 

 Bnkan  Fue— Bomoring  Vftttening.]— 

Bemoving  the  fastening  of  a  window  by  the 
hand  introduced  through  a  partially  broken 
pane  of  Uie  window,  and  thereby  opening  the 
window  and  entering  is  a  breaking ;  not  by 
breaking  the  residue  of  the  pane,  but  by  un- 
fastening and  opening  the  window.  Rex  v. 
RobiHson,  1  M.  C.  C.  327.  S.  P.,  Ri/aH  v.  Shil- 
cock,  7  Ex.  72. 

 Window  OpOB.] — ^A  window  was  a  little 

jpen,  and  the  prisoner  pushed  it  wide  open  and 
got  in  : — Held,  no  sufficient  breaking.  Sex  v. 
iimith.  Car.  C.  L.  293  ;  1  M.  C.  C.  17tt. 

If  there  is  an  apertnre  in  a  cellar  window  to 
Admit  ligbt,  through  which  a  t^ief  enters  in  the 
night,  this  is  not  burglary.  Rfse  v.  Lewis,  2  Gar. 
&  P.  628. 

 Pushing  in  Qot  Pane.] — ^A.  was  chained 

with  breaking  into  the  house  of  K.  and  stealing 
tiw  goods  of  M.  It  was  proved  as  to  the  break- 
ing that  the  glass  o£  the  window  had  been  cut 
about  a  month  before,  but  that  every  portion  of 
the  glass  remained  in  its  place  till  he  pushed  it 
ki.and  stole  the  goods:— Held,  a  sufficient  break- 
ing.  Reg.  V.  Bird,  9  Car.  &  P.  44. 

—  Breaking  Puie.1 — ^And  it  is  a  snffldent 
breaking  to  constitute' such  an  offence,  if  the 


party  breaks  a  pane  of  glass  of  a  window,  and 
puts  his  hand  in  for  the  purpose  of  opening  the 
shutter,  although  he  did  not  succeed  in  doing  so. 
Sex  V.  Perken,  1  Car.  &  P.  300. 

The  breaking  a  pane  of  glass  and  the  insertion 
of  a  knife  by  which  the  window  fastener  was 
pushed  back  is  a  sufficient  entry.  Seg.  v,  Thteier. 
1  Cox,  C.  C.  73. 

 Window  Eept  in  Position  by  Weight.]— 

Pulling  down  the  sash  of  a  window  is  a  breakmg 
sufficient  to  constitute  burglary,  although  it  baa 
no  fastening,'  and  is  only  kept  in  its  place 
the  pulley-weight ;  and  it  is  equally  a  breaking 
although  there  is  an  outer  shutter  which  is  not 
put  to.    Rex  V.  Haineti,  K.  &  R.  451. 

Eaising  a  window  which  is  shnt  down  close, 
but  not  fastened,  though  it  has  a  hasp  which 
might  have  been  fastened,  is  a  breaking  of  the 
dwelling-house.  Sex  v.  Hyams,  1  Car.  &  P.  441. 

  lifting  Flap.]— Lifting  the  flap  of  a 

cellar  usually  kept  down  by  its  own  weight,  is  a 
sufficient  breaking  for  the  purpose  of  burglary. 
Rex  V.  JZkmtH,  1  M.  C.  C.  877. 

The  lifting  op  of  a  trap-door  covering  a  cellar, 
which  was  merely  kept  in  its  place  by  its  own 
weight,  and  which  had  no  fastenings,  because.  It 
being  a  new  trap-door,  they  had  not  been  put  on, 
is  not  a  sufficient  breaking  to  constitute  a  bur- 
glary ;  but  unlocking  and  opening  a  hall  door 
and  ninning  aw^  is  a  soffieioit  broUdng  out 
the  honse.   Rex  v.  Lawrence,  4  Car.  ft  P.  ^1. 

Where  a  mill,  onder  the  same  roof  and  within 
the  same  curtilage  as  a  dwelling-boose,  had  a 
trap-door  over  a  gateway,  which  was  only  fas- 
tened by  a  lid-door  kept  down  by  its  own  weight, 
without  bolts  or  other  interior  fastenings : — 
Held,  that  an  entry  into  Uie  mill  in  the  night 
with  intention  to  steal  floor  by  raising  the  ud- 
door  amounted  to  burglary.  Bea  v.  Jirowfi,  2 
East,  P,  C.  487  ;  2  Leach,  C.  C.  1016,  n. 

Breaking  and  Entry  on  Difforent  Fights.] — 

The  prisoner  broke  the  glassof  a  door  on  a  Friday 
night,  with  intent  to  enter  at  a  fnture  time,  and 
actnally  entered  on  the  next  Sunday  night : — 
Held,  to  be  burglary,  the  breaking  and  entering 
being  both  by  night,  and  the  breaking  being 
with  intent  afterwards  to  enter.   Sex  t.  Smith, 

B.  &  B.  417. 

Breakiiig  Oat— lawftiUy  im  Houo.] — If  a 

person  commits  a  felony  in  a  boase,  and  breaks 
out  of  it  in  the  night-time,  this  is  borglaiy^ 
although  he  might  have  been  lawfully  in  the 
house.   Seg.  v.  Wheeldon,  8  Car.  &  P.  747. 

If  a  lodger  in  a  house  has  committed  a  larceny 
there,  and  in  the  night-time  even  lifte  a  latch  to 
get  oat  of  the  honse  with  the  stolen  pHmerty, 
this  is  a  borglariously  breaking  oat  of  tiic  noose. 

 What  soffleient.]— On  an  indictment  for 

stealing  nine  oat  of  a  cellar,  and  borglaiioosly 
breaking  oat  therefrom,  it  appeared  that  the 
prisoner  broke  out  of  the  cellar  by  lifting  up  a 
heavy  Hap  by  which  the  ccUar  was  closed  on  the 
outside  next  the  street  ;  the  flap  was  not  bolted, 
but  it  had  bolts  : — Six  judges  were  of  opinion 
that  there  was  a  sufficient  breaking  to  constitute 
boiflary,  but  the  remaining  six  were  of  a  con- 
trary opinion.  Bex  v.  Callan,  B.  &  R.  157.  And 
see  Rex  v.  Brown,  It  East,  P.  C.  487  ;  2  Leach, 

C.  C.  1016,  n. 
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Unlocking  and  opening  a  hall  door  and  ran- 
ninj<;  away  is  a  8u£Bcient  breaking  out  of  the 
house  to  constitute  a  bniglary.  Bex -v.  Lawrence, 
4  Car.  &;  P.  231. 

Kn try— What  loAelent.] — It  is  not  sufficient, 
to  constitute  the  offence  oE  bnrglaiy,  that  there 
was  an  entry  without  a  breaking  of  the  outer 
door,  and  a  breaking  without  an  entry  of  an 
inner  one.    R^.  v.  DarU,  6  Cox,  C.  0.  367. 

A  chimney  is  a  part  of  a  dwelling-house,  and 
therefore  where  the  prisoner,  by  lowering  himself 
in  the  chimney,  made  an  entry  into  the  dwelling- 
house,  though  he  did  not  enter  any  of  the  rooms, 
it  is  sufficient  to  constitute  burglary.  Itex  v. 
Brice,  R.  k  B,  450.  See  Bex  v.  Spriggx,  1  M.  k 
Bob.  357. 

Introducing  the  hand  between  the  glaas  of  an 
outer  window  and  an  inner  shutter  is  a  aafficient 
entry  to  constitute  burglary.  JUm  v.  JBailey,  B. 
tc.  R.  311. 

Where,  in  breaking  a  window  in  order  to  steal 

proi>erty  in  the  house,  the  prisoner's  finger  went 
within  the  house  : — Held,  that  there  was  a  suffi- 
cient entry  to  constitute  burglary.  Itex  v.  Davit, 
R.  &  R.  41)9. 

Tlirowing  up  a  window,  and  mtrodncing  an 
instrument  between  such  window  and  an  inside 
shutter,  to  force  oiwn  the  shutter,  if  the  hand  or 
some  part  of  it  is  not  within  the  window,  Is  not  a 
Muflicient  entry  to  constitute  burglary.  Hex  T. 
Jtn3t,  I  M.  C.  C.  183. 

So  where  the  prisoner  raised  a  windon*  which 
was  not  boltod,  and  thnist  a  crowbar  under  the 
bottom  of  the  dhuttcr  (which  was  about  half  a 
foot  within  the  window),  :-o  as  to  make  an  indent 
on  the  inside  of  the  shutter,  but  from  the  length 
of  the  bar  his  hand  was  not  inside  the  house  : — 
Iluld,  that  it  was  not  a  sufficient  entry  to  consti- 
tute a  burglary.  Itfx  v.  Itaherta,  Car.  0.  L.  293 ; 
2  East,  P.  C.  487. 

On  an  indictment  for  burg^ry,  it  was  proved 
the  legs  of  the  prisoner  were  seen  hanging  about 
a  fiKit  from  the  ground,  from  a  window,  and  no 
other  part  of  bis  body  was  visible  till  ho  jninpcd 
down  and  ran  away  : — Held,  that  thouijh  it 
ap[>earcd  there  was  a  hole  broken  in  the  window 
large  enough  to  a«lmit  a  man's  head  and  sbouUlers, 
tlmrc  was  no  evidence  to  show  that  there  had 
been  any  actual  cntrj',  no  property  being  lost. 
Ilea.  V.  Meal,  3  Cox,  C.  C.  70. 

On  an  indictment  for  burglary,  where  any  part 
of  the  person  of  the  prisoner  is  within  the  dwell- 
ing-house, no  matter  with  wttat  immediate  intent, 
there  is  a  sufficient  entry  to  constitute  the  offence, 
imd  tfiercfore,  where  the  hand  was  proved  to  have 
been  inside  the  house,  it  is  inunnterial  whether 
it  was  there  for  the  purpose  of  lifting  up  a 
window  or  of  abstracting  property.  But  where 
no  part  of  the  prisoner's  body  is  inside  the  pre- 
mises, but  be  introduces  an  instrument  within  it 
for  the  mere  purpose  of  effecting  an  entry,  and 
not  with  any  otl^  object,  semble,  that  the  entnr 
is  not  complete.  Btg.  t.  CBrieu,  4  Cox,  C.  C. 
400. 

3.  What  is  a  Dwelijko.ho08r 

Permanent  Building  slept  in  ooeasionally.J— 

A  public  building  used  and  slept  in  only  for  a 
short  time  for  the  purpose  of  a  fair,  may  be  treated 
as  the  dwelling-house  of  the  person  so  occupying 
it,  though  unoccupied  the  rest  of  the  year.  Bex 
y.SmUk,  1  M.  ft  Bob.  2i>6. 

Ooods  in  ^n»— Ho  «w  Sleepiiig  tlMn.J— 


A  bouse  into  which  the  owner  has  only  removed 
his  goods,  but  has  not  slept  in,  is  not  his  dwell- 
ing-house as  to  bui^Iary.  Rfx  v.  ThmnpaoH,  2 
Leach,  C.  C.  771  ;  2  East,  P.  C.  498. 

A  nocturnal  breaking  into  a  house  of  which  the 
owner  has  no  farther  taken  possession  than  by 
depositing  in  it  sundry  articles  of  merchandise, 
neither  he  nor  any  servant  of  his  having  slept  in 
it,  is  not  burglary,  for  it  cannot  be  cotuddered  as 
the  dwelling-house  of  the  owner.  Itex  v.  Harr'u, 
2  Leach,  U.  C.  701  ;  2  Kast,  P.  C.  498. 

A  house  under  repair,  but  not  inhabited,  is  not 
the  dwelling-house  of  the  owner,  though  part  of 
his  property  is  deposited  therein.   Rex  v.  Lyona, 

1  Leach,  C.  0.  185  :  2  East.  P.  C.  497,  differently 
reported.  S.  P.,  Rex  v.  FaUer,  1  Leach,  C.  C. 
186,  n. 

Where  the  owner  of  a  house  has  never  by  him- 
self, or  by  any  of  his  family  or  servants,  slept  in 
the  hou.se.  it  is  not  bis  dweUing-honse,  so  as  to 
make  the  breaking  in  and  steah'ng  goods  tbereont 
burglary,  though  he  has  used  it  for  his  mcnls  and 
all  Uie  purposes  of  his  business.  Rex  v.  JAtrftn, 
B.  &  B.  108. 

Bsrvanti  Sleeping  in  House.] — Although  a 
man  leaves  his  house,  and  never  means  to  reside 
in  it  again,  yet,  if  he  uses  part  <tf  it  as  a  ^op, 
and  lets  a  servant  and  his  tamily  live  and  sleep 
in  another  part  of  it,  for  fear  the  place  should  bfe 
robbed,  and  lets  the  rest  to  lodgers,  the  habita- 
tion by  his  servant  and  family  is  a  habitation 
by  him,  and  the  shop  will  be  considered  as  part 
of  the  dwelling-house,  so  as  to  constitute  the 
breaking  thereof  burglary.    Bex  v.  Gibhona, 

B.  ft  R.  422. 

A  burglat7  committed  in  a  baker's  shop,  in 
which  no  person  slept,  bnt  to  which  there  was  a 
communication  by  a  trap-door  and  a  ladder  from 
the  upper  rooms  of  the  house,  in  which  only  a 
weekly  workman  and  his  family  lived  1;^  the  per- 
mission of  the  three  partners,  who  were  owners 
of  the  whole  house,  may  be  laid  to  have  b^m 
committed  in  the  dwelling-house  of  these  partners, 
they  inlmbiting  it  by  means  of  their  8er\'ant. 
Rex  V.  Stock,  2  Leach,  C.  C.  1016  ;  R.  ic  R.  185  ; 

2  Taunt.  339;  11  K.  11.  605. 

Buildings  separated  from  the  dwelling-house 
by  a  public  road  will  not  be  a  parcel  of  the 
dwelling-house,  but  if  such  buildings  are  used  as 
a  sleeping  place  for  any  of  the  servants  of  the 
dwelling-house,  they  may  be  deemed  a  distinct 
dwelling-house.  Rex  v.  Wettwood,  R.  &  R. 
495. 

Where  the  prosecutor  left  his  house  without 
any  intention  of  living  in  it  again,  and  intending 
to  use  it  OS  a  warehouse  on^ ;  though  he  bad 
persons  (not  of  his  family)  to  sleep  in  it,  to  guard 
the  property : — Held,  that  it  could  not  be  consi- 
derwi  as  the  dwelling-house  of  the  prosecutor,  so 
as  to  support  a  conviction  for  string  therein. 
Rex  V.  Flanna-jan,  R.  ft  R.  187. 

The  owner  of  a  houso  puts  a  person  into  it  to 
sleep  there  at  nighta  tiU  ne  can  get  a  tenant,  in 
order  to  protect  Bome  furniture  Siere,  which  he 
had  purehuEcd  of  the  last  tenant,  which  servant 
had  so  slept  there  for  three  weeks  before,  but  the 
owner  never  intended  to  inhabit  it  himself: — 
Held,  that  a  tnief  could  not  be  convicted  uf 
stealing  goods  in  the  dwelling-house  of  sach 
owner  to  the  value  of  40f.  within  12  Anne, 
c.  8.   Rex  V.  DavU,  2  East,  P.  C.  499  ;  2  Leaoh, 

C.  C.  876. 

Or,  if  the  owner  of  a  house  has  no  intention 
of  residing  in  it  hinudf,  it  cannot  2^  consideif^ 
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his  (IwelliDg-houBe,  although  his  servant  sleeps 
iu  it  every  night,  if  his  sleeping  there  be  merely 
to  protect  the  furniture.  Jb. 

A  porter  lying  in  a  warehouse  does  not  make 
it  a  dwelling-house.  Bex  v.  Smith,  2  East,  P. 
C.  497  ;  2  Leach,  C.  C.  1018,  n.  And  see  Bex  v. 
Brown,  2  East,  P.  C.  501  ;  2  Leach,  C.  C.  1018,  n. 

Whote  DweUinff-Honae.] — A  ^rret  made  use 
of  as  a  workshop,  and  rented  with  a  sleeping- 
room  by  the  week,  is  the  mamion  of  the  lodger, 
if  the  landlord  does  not  sleep  under  the  same 
roof.  Bex  v.  Carrell,  1  Leach,  C.  C.  287 ;  2 
East,  P.  C.  f>06. 

Lofts  over  coach-honses  and  stables,  converted 
into  lodging-rooms,  are  the  dwelling-houses  of 
their  inl^bitantfl  if  there  is  an  outer  door.  Bex 
V.  JVtwt,  1  Leach,  C.  0.  805  ;  2  East,  P.  C. 
492. 

Two  adjoining  houses  belonging  to  two  part- 
ners, of  which  the  rent  and  taxes  are  paid  from 
the  joint  fund,  may  still  be  the  respective  man- 
sions of  each  partner,  if  there  is  no  communica- 
tion from  one  to  the  other  but  through  the  outer 
doors  to  the  street.  Bex  v.  Jones,  1  Leach,  C.  C. 
537  ;  2  East,  P.  C.  504. 

Fart  of  IhrelUnff-Hoiue— What  it.]— 24 

25  Vict,  c  76,  B.  53,  by  which  many  of  the 
following  cattff  are  affeeteA,  but  titty  are  re- 
tmned  as  they  may  xtill  gvrte  to  illuntrate  tfie 
mibject. 

If  the  out-house  is  adjoining  to  the  dwelling- 
4iouse,  and  occupied  as  parc^  thereof,  though 
there  is  no  common  inclosure  or  curtilage,  it  may 
still  be  considered  as  part  of  the  mansion.  Rew 
*.  Brmon,  2  East,  P.  C.  493. 

On  the  trial  of  an  indictment  for  breaking  into 
'  a  building  within  the  curtilage,  under?  &  8  Geo.  4, 

■  c.  29,  B.  14,  it  appeared  that  the  building  was  in 
the  fold-yard  of  the  prosecutor's  farm ;  and  that, 
to  get  from  bis  dwelling-house  to  the  fold-yard, 
it  was  necessary  to  pass  through  a  yard  called  the 
.pump-yard,  into  which  the  back-door  of  the 

■  (Iweliing-hoTise  opened,  the  pump-yard  being 
.«eparat^  from  the  folii-yard  by  a  wall  fom  feet 
high,  in  which  there  was  a  gate,  the  fold-yard 
having  another  gale  leading  to  fields  on  oue  side, 
a  hedge,  with  a  gate  leading  to  1  he  high  road,  on 
another,  the  other  sides  of  the  fold-yard  being 
bounded  by  the  farm  buildings  and  a  continuing 
wall  from  the  dwelling-house : — Held,  that  the 
building  was  within  the  curtilage.  Beg.  v. 
Gilbert,  \  Car.  &  K.  84. 

An  out-house  in  the  yard  of  a  dwelling-house 
will  be  parcel  of  the  dweUing-liouse  if  the  yard 
is  inclc»ed,  though  the  occupier  has  another 
dwelling-house  opening  into  the  yard,  and  he 
lets  such  dwelling-house  with  easements  in  the 
yard.    Bex  v.  Walters,  1  M.  C.  C.  13. 

A  summer-house  usal  occasionally  for  tea  and 
retirement,  within  the  same  inclosure  as  the  house, 
though  at  the  distance  of  about  half  a  mile,  was  a 
building  within  4  Geo.  2,  c.  82.   Bex  v.  S'orriJt, 

B.  &  R.  69.   And  sec  Bex  r.  Parker,  1  Leach, 

C.  C.  320,  n. 

A  building  within  tlic  same  fence  asthcdwcll- 
ing-house,  and  used  with  it  as  parcel  of  the  dwell- 
ing-house, though  it  has  no  internal  communica- 
tion with  the  house  but  through  an  open  passage, 
is  parcel  of  the  dwell  in  g-hou.se.  Bex  v.  ILtncoch, 
R.  &  K.  170. 

And  such  a  building  is  equally  part  of  the  \ 
dwelling  -  house,  though  used  partly  for  the , 
separate  business  of  the  occupier  of  the  dwelling- , 


bouse,  and  partly  for  a  business  in  which  he  was 

a  partner.  lb. 

The  prisoner  broke  into  a  goose-house  opening 
into  the  prosecutor's  yard,  into  which  his  house 
also  opened  ;  the  yard  was  surrounded  partly  by 
other  buildings  of  the  homestead,  and  partly  by  a 
wall ;  some  of  the  buildings  had  doors  opening 
backwards,  and  there  was  a  gate  in  one  part  of 
the  wall  opening  upon  a  road ;  this  goose-hoose 
was  held  part  of  the  dwelling-house^  so  aa  to 
constitute  the  breaking  thereof  bm^lary,  Bern 
V.  ClayJfum,  E.  i:  B.  360. 

Buildings  separated  from  the  dwelling-house 
by  a  public  road,  however  narrow,  ■will  not  be  a 
parcel  of  the  dwelling-house,  so  as  to  constitute 
the  breaking  thereof  burglary,  if  there  is  no 
common  fence  or  root  to  connect  them,  although 
held  by  the  same  tenure,  and  although  some  of 
the  offices  necessary  to  the  dwelling-house  adjoin 
thereto,  and  although  there  be  an  awning  ex- 
tending therefrom  to  the  dwelling-house.  Bex 
T.  WeHwood,  B.  &  B.  496. 

An  area  gate,  opening  info  the  area  only,  is  not 
part  of  the  dwetling-honse  bo  as  to  make  the 
breaking  thereof  burglary,  if  there  is  any  door  or 
fastening  to  prevent  persons  in  the  area  from 
entering  the  house,  although  such  (toor  or  fasten 
ing  may  not  be  secured  at  the  time.  Bex  v 
Davit,  B.  &  B.  822. 

A  door  which  only  forms  part  of  the  outward 
fence  of  the  curtilage,  and  opens  into  no  building 
but  into  the  yard  only,  is  not  such  a  part  of  the 
dwelling-house  as  that  the  breaking  thereof  will 
constitute  burglary.  Bex  v.  Bennett,  B.  &  B. 
289. 

 Ko  btornal  Commnjiieatton.]— A  shutter- 
box  partly  projected  from  a  house,  and  adjoined 
the  Bide  of  the  shop  window,  which  was  pro- 
tected by  wooden  panelling,  lined  with  iron  : — 
Held,  that  the  brealiing  and  entering  the  shutter- 
box  did  not  constitute  burglary.  Bex  v.  Paiae, 
7  Car.  £  P.  135. 

The  prosecutor's  house  was  at  the  comer  of  a 
street,  and  adjoining  thereto  was  a  worksh<n>, 
beyond  whi  ch  a  stable  and  a  coach-honse  adjoined; 
all  were  used  with  the  house,  and  had  doors  open- 
ing into  a  yard  belonging  to  the  honse,  which 
yard  was  surrounded  by  adjoining  buildings,  so 
as  to  be  altogether  an  inclosed  yard  ;  the  work- 
shop had  no  internal  communication  with  the 
house,  and  it  had  a  door  opening  into  the  street ; 
its  roof  was  higher  than  that  <A  the  dwelling- 
house  ;  the  street-door  of  the  workshop  was 
broken  open  in  the  night : — Held,  the  workshop 
was  parcel  of  the  dwelling-house.  Bex  v. 
Chal&iiig,  R.  &  R.  334. 

W,  let  part  of  his  house,  viz,  a  shop,  passage, 
cellar,  ic,  to  his  son,  who  did  not  sleep  therein, 
and  there  was  a  distinct  entrance  into  the  son's 
part,  but  his  passage  led  to  his  father's  celUrs, 
and  tbey  were  open  to  his  father's  part  of  the 
house.  The  shop  was  broken  Into,  and  the 
prisoner  was  convicted  thereof : — Held,  that  by 
reason  of  the  internal  communication,  the  son's 
part  continued  part  of  the  father's  bouse,  and 
therefore  that  It  was  bnrgliuy.  Bex  t.  Srfton, 
K.  A:  11.  202. 

A  shop  adjoining  to  a  house,  if  under  the 
same  roof,  and  within  the  curtilage,  is  part  of 
the  dwelling-house,  although  there  is  no  internal 
commimication  between  the  shop  and  the  house, 
and  although  no  person  sleeps  in  the  shop. 
Bex  V.  Gibwn,  1  Lf»ch,  C.  C.  857 :  2  East,  P.  O. 
508. 
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A  room  in  a  dwelling,  occapied  therewith  and 
under  the  same  roof,  will  be  deemed  part  of  the 
•dwelling-house,  thoueh  it  has  a  separate  outer 
door  and  no  intemal  communication  witli  the 
rest  of  the  house.  Sex  v.  Burrtiwt,  1  M.  C.  C. 
274. 

On  the  trial  of  an  indictment  tor  burglary,  it 
appeared  that  adjoining  to  the  prosecutor'^ 
dwelling-house  was  a  kiln,  one  end  of  which 
-was  supported  by  the  end  wall  of  the  dwclling- 
boose,  and  that  adjoining  to  the  kiln  was  a 
■dairy,  one  end  of  which  was  supported  by  the 
end  wall  of  the  kiln.  There  was  no  intemal 
communication  from  the  dwelling-house  to  the 
dairy,  and  the  roofs  of  the  dwelling-liouse,  kiln, 
and  dairy  were  of  different  heights  : — Held,  that 
the  dairy  was  not  part  of  the  dwelling-house, 
and  that  a  burglaiy  could  not  be  committed 
by  breaking  into  it,  Meg.  v.  Higg»,  2  Car.  &;  K. 
322. 

A  building  used  with  and  under  the  same  roof 
with  a  dwelling-house,  but  having  no  intemal 
^communication  with  it,  although  opening  into 
an  inclosed  yard  belonging  to  the  house,  and 
also  into  an  adjoining  street,  may  be  parcel  of 
the  dwelling-house  so  as  to  constitute  the  break- 
ing and  entering  thereof  a  burglary.  Ilex  v. 
Lithgo,  R.  k  K.  357. 

A  manufactory  carried  on  in  the  centre  build- 
ing of  a  great  pile,  in  the  wings  of  which  several 
persons  dwelt,  but  having  no  intemal  com- 
munication with  the  same,  though  the  roofs  of 
all  were  connected,  and  the  entrances  of  all  were 
out  of  the  same  common  inclo^urc: — Held,  not 
a  dwelling-house  in  which  burglary  could  be 
committed.  Rex  v.  EggintoH,  2  East,  P.  C 
494,  666  ;  2  Leach,  C.  C.  913 ;  2  Bos.  &  F.  508  ; 
£  R.  B.  689. 

■3.  BBBAKIKa  INTO  CHUDCHES  AKD  PLACES 

OF  DiviKB  Worship. 

Ghuoh  or  duq^el— "Wliat  is.]— A  dissenting 
aneeting-house  was  not  within  T  it  8  Geo.  4,  c. 
29,  8.  10,  which  made  it  a  capital  offence  to 
"break  and  enter  any  church  or  chapel,  and 
steal  thereiui"  JifJ  v.  Jtiehnrdnoji,  6  Car.  k.  F. 
535.    S.  P..  Itex  V.  Warren,  C  Car.  ic  P.  33r),  n. 

A  prisoner  was  indicted  under  7  &  8  Geo.  4, 
«.  29, 8. 10,  for  breaking  and  entering  a  chapel, 
and  stealing  several  fiztnres,  and  a  bell  not  Axed. 
The  chapel  was  a  Wcsleyan  chapel,  and  not  a 
ehapel  <n  the  Church  of  England  : — Held,  that 
the  case  must  be  confined  to  the  act  of  simple 
larceny,  for  stealing  the  bell.  Rest  v,  JVliPon,  7 
Cor.  &  P.  442. 

Fart  of  Chnnli.]— If  a  church  tower  is  built 
higher  than  the  church,  and  has  a  separate  roof, 
but  has  no  outer  <loor,  and  is  only  accessible  i 
from  the  body  of  the  church,  from  which  it  is 
not  separatetl  by  any  partition  ;  this  tower  is  a 
jpart  of  the  church  within  7^8  Geo.  4,  c.  2*J, 
&.  10.   Rex  V.  Wherlrr,  3  Car.  Jc  F.  585. 

The  vestry  of  a  church  was  broken  oi>en  and 
ffobbctl.  It  was  formed  out  of  what  before  had 
been  a  church  porch,  but  had  a  door  opening  into 
the  churchyaiil,  which  could  only  be  unlocked 
from  the  inside : — Held,  that  this  vestry  was 
part  of  the  fabric  of  the  church,  and  within  the 
meaning  of  an  indictment  for  Bacrilcgioualy 
breaking  and  entering  the  chorcb.  It^g.  v. 
£tans,  Car.    M.  298. 

At  Common  law.]— Burglary  may  be  com- 


mitted in  a  church  at  common  law.  Rfg,  v. 
Baker,  3  Cox,  C.  C.  681. 

Oooii  th*  Bntjoet  of  Laxoeny.]— The  provisions 

of  1  Edw.  6,  c  12,  s.  10,  were  not  confined  to 
goods  used  for  divine  service ;  they  extended  to 
articles  kept  in  the  church  to  keep  it  in  repair, 
and  therefore  a  conviction  on  an  indictment  on 
that  act,  for  stealing  a  snatch-block  to  raise 
weights  in  case  the  bells  wanted  repairing,  and 
an  iron  pot  for  charcoal,  used  to  air  the  vaults, 
was  held  right.   Bex  v.  Rourke,  B.  k.  B.  386. 

To  warrant  a  conviction  for  breaking  and 
entering  a  church  under  7  &  8  Geo.  4,  c.  29, 
s.  10,  there  must  have  been  a  stealing  therein  of 
some  chattel  Stealing  a  fixture  was  not  suf- 
ficient. Bat  if  the  stealing  of  fixtures  was 
averred  in  such  count,  the  prisoner  might  be 
convicted  simply  thereof  under  s.  44.  Reg.  v. 
Baker,  3  Cox,  C.  C.  &81. 

A.  and  B.  were  indicted  for  sacrilegiously 
breaking  into  a  chnrch  and  string  a  box  and 
maassj : — ^Held,  that  the  box  (under  the  circura' 
stances)  was  not  affixed  to  the  freehold,  but  was 
constructively  in  the  possession  of  the  vicar  and 
churchwardens.  Reg.  v.  Wortley,  1  Den.  C.  C. 
162;  2  Car.  jcK.  283  ;  2  Cox,  C.  C.  32. 

OwnAnUp  of  Froporty.]— In  an  indictment 
for  breaking  into  a  church  in  the  night-time,  it 
is  sufficient  to  allege  an  intent  to  steal  the  pro- 
perty in  the  church  without  stating  the  owner- 
ship of  such  property.  Reg.  v.  Xic^laa,  1  Cox, 
C.  C.  218. 

■  4.  Intbst. 

Breaking  and  entering  a  house  in  the  night- 
time to  recover  tea,  which  had  been  seized,  is  no 
burglary,  being  intended  for  the  benefit  of  the 
supposed  owner.  Rex  v.  Knight,  2  East,  P.  C. 
51U. 

If  several  agree  to  commit  a  burglary,  but  one 
communicates  ttie  intent  to  an  odiccr,  that  he 
may  take  the  other  two,  and  the  officer  is  upon 
the  watch  accordingly ;  the  person  who  has  made 
that  communication  to  the  officer  will  not  be 
particeps  criminis  in  the  burglary,  although  he 
is  present  when  it  is  conmiitted,  and  pretends  to 
assist  the  other  two,  but  in  fact  expedites  their 
apprehension.  Rex  v,  DauneUy,  B.  ft  B.  810 ;  8 
Marsh.  571, 

Xor  will  it  make  any  difference,  although  his 
object  ill  detecting  is  to  obtain  for  himsdf  (by 
previous  agreement  vrith  the  officer)  part  en  a 
reward  that  will  be  payable  on  conviction.  Jft. 


5.  ABMED  WITH  INTEST  TO  BREAK  OE  ENTER. 

What  are  Implements  of  Housebreaking.  ]~ 

Keys  are  iniplemcntii  of  housebreaking  within  24 
&  2.>  Vict,  c.  Ofi,  8,  58  ;  for  though  commonly 
uscil  for  lawful  purposes,  they  are  capable  of 
being  employed  for  purposes  of  housebreaking, 
and  it  is  a  question  for  the  jury  whether  the 
[icrson  found  in  possession  of  them  night,  had 
them  without  lawful  excuse,  and  with  the  inten- 
tion of  using  them  as  implements  of  house- 
breaking. R>g.  V.  Oldham,  2  Den.  C,  C.  472 ; 
3  Car.  k.  K.  249  ;  21  L.  J.,  M.  C.  134  ;  16  Jur. 
50.> ;  5  Cox,  C.  C.  .551. 

Semble,  per  j^laule,  J.,  that  the  printed  copy  oC 
the  section  of  the  statute  is  wrongly  punctuated, 
and  that  tlic  word  key  is  within  t&  express  terms 
of  the  statute.  lb. 
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Intout  to  eonunit  Jttlanj  launiterial.]— An 

Intent  to  commit  felony  forms  no  ingredient  of  the 
offence  of  being  found  by  night  in  the  possession 
of  housebreaking  instruments  withont  lawful 
escnse.  Jieff.  v.  Bailey,  Deais.  C.  C.  244 ;  23 
L.  J.,  M.  C.  13 ;  17  Jar.  1106 ;  3  W.  B.  64  ;  C 
Cox,  C.  C.  241. 

FtrtteaUr  Eohm  miut  bt  Bpeoifled.]— Where 
persons  are  chai^d,  under  24  4:  25  Vict.  c.  96, 
H.  AS,  with  being  found  by  night  armed  with  an 
offensive  weapon,  with  intent  to  break  and  enter 
into  a  dwelling-house  or  other  building,  and  to 
commit  a  felony  therein,  the  particular  house  or 
building  must  be  specified  in  the  inflictment, 
and  proof  given  of  their  intent  to  break  and 
enter  such  house  or  building.  Reff.  v.  Jarrald, 
L.  &  C.  301  ;  32  L.  J.,  M.  C.  258  ;  9  Jur.  (N.S.) 
629  ;  S  L.  T.  619  ;  11  W.  B.  787  ;  8  Coi,  C.  C. 
807. 

Anplemmtoof  HftOMbmking— FutesBiim  by 

one  is  Poiieilion  bjall.] — When  scTcrol  persons 
are  found  out  together  by  night  for  the  common 
purpose  of  housebreaking,  and  one  only  is  in 
possession  of  the  housebreaking  implemeiitfi,  all 
may  be  foun<l  guilty  of  the  misdemeanor  of  being 
found  by  night  in  possession  of  implements  of 
honsebreaking  without  law'ful  excuse  under  24 
&  25  Vict,  c  96,  s.  58,  for  the  possession  of  one 
is  In  such  case  the  possession  of  all.  Rcq.  v. 
Thempvm^  21  L.  T.  397  ;  11  Cox,  C.  C.  362. 

6.  Stealing  in  a  DwELLiKa-HousE. 

Oham  of  Btealing  8]weUlBA  Onds.]— A.  was 

Indicted  for  breaking  and  entering  a  dwelling- 
house,  and  stealing  certain  specified  goods.  At 
the  time  of  breaking  and  entering,  the  goods 
named  in  the  indictment  were  not  in  the  house, 
but  there  were  other  goods  there  belonging  to 
the  prc«ecutor.  The  jury  found  that  he  was  not 
guilty  of  the  felony  charged,  but  that  he  was 
guilty  of  breaking  and  entering  the  dwelling- 
house  of  the  prosecutor,  and  attempting  to  steal 
his  goods  therein : — Held,  that  there  was  no 
attempt  to  commit  the  felony  charged  within  14 
&  IB  Vict.  c.  100,  8.  9,  and  therefore  the  yerdict 
could  not  be  sustained.  Ite^,  v.  M^Phermn, 
Dears.  &.  B.  197  ;  26  L.  J.,  M.  C.  134 ;  3  Jnr. 
(K.8.)  523  ;  6  W.  R.  525  ;  7  Cox,  C.  0.281. 

Ko  Actual  Stealing.} — An  indictment  for 
feloniously  breaking  and  entering  a  dwelling- 
house,  with  intent  feloniously  to  steal  therein, 
and  not  for  actually  stealing,  cannot  be  sus- 
tained, the  felony  created  by  7  &  8  (Jeo.  4.  c.  29, 
B.  12,  being  entering  and  stealing,  ^eg.  t.  M'en- 
mouth,  8  Cox,  C.  C.  348. 

Asportation.] — A,  broke  into  a  house  and  took 
two  half-sovereigns  from  a  bureau,  which  he,  on 
being  disturbed,  threw  under  the  grate  in  the 
same  room : — ^Held,  a  sufficient  removal  to  con- 
stitute the  offence.  Rem  t.  Amier,  6  Car.  it  P. 
344. 

In  whom  Property  in  Qoodi  Laid.] — A  prisoner 
was  indicted  for  breaking  into  the  house  of 
Elizabeth  A.  and  stealing  her  goods.  There  was 
a  second  count  laying  the  property  of  the  goods 
in  ths  Queen.  It  was  shown  by  proof  of  the 
record  that  the  husband  of  Elisabeth  A.  had 
been  convicted  of  felony,  and  it  was  also  proved 
that  he  was  in  prison  tmder  his  sentence,  and 


that  the  articles  stolen  were  his  before  his  con- 
viction, and  had  remained  in  the  bouse  from  the 
time  of  his  apprehension,  and  that  the  wife  con- 
tinued in  pa<iscssion  of  the  house  and  goods  till 
they  were  stolen  : — Held,  that  the  prisoner  might 
be  properly  convicted  of  larceny  on  the  second 
count,  which  laid  the  property  of  the  goods  in 
the  Queen,  although  tnere  had  been  no  office 
found,  and  that  he  could  not  be  convicted  of 
housebreaking  as  that  part  of  the  indictment 
which  laid  the  goods  and  the  house  to  be  those 
of  Elizabeth  A.  could  not  be  supported.  Iteg.  v. 
Wliitehead,  9  Car.  &  P.  429. 

A.  was  chargetl  with  breaking  into  the  house 
of  K.,  and  stealing  the  goods  of  M.  It  was 
proved  by  M.  that  K.,  his  brother-in-law,  had 
taken  the  house,  and  that  M.  (who  lived  on  hi» 
property)  carried  on  the  trade  of  a  silversmith 
for  the  benefit  of  E.  and  his  family,  having  him- 
self neither  a  share  in  the  profits  nor  a  salary. 
H.  stated  that  he  had  authority  to  sell  any  par& 
of  the  stock,  and  might  take  mon^  fnnn  the 
till,  but  that  he  should  tell  E.  of  it ;  and  that  he 
sometimes  bought  goods  for  the  shop,  and  some- 
times E.  did  it : — Held,  that  M.  was  a  bailee, 
and  that  the  goods  in  the  shop  might  pr^rly 
be  laid  as  his  property.  Mtg.  t.  Bird,  9  Car.  h. 
P.  44, 

Frimwr  Admitted  by  Servant.  ]— A  servant 

pretended  to  concur  with  two  persons,  who  pro- 
posed to  him  to  unite  with  them  in  robbing  his 
master's  house.  The  master  being  out  of  town, 
the  servant  communicated  with  the  police,  and 
acted  under  their  instructions.  In  consequence 
of  this,  a  little  after  nine  o'clock  one  evening,  he 
let  in  one  of  the  persons,  by  lifting  the  latch  ; 
but  before  that  person  had  t^en  any  property 
he  was  seized  by  the  police,  and,  a  crowbar 
being  found  upon  him,  was  immediately  placed 
in  confinement.  After  this  the  servant  went 
out  again,  and  fetched  the  second  person,  and  let 
him  in  in  the  samcmonner.  This  person  wasseizecl 
with  a  bosket  of  plate  in  his  hand,  which  he  had 
carried  from  the  kitchen,  part  of  the  way  up- 
stairs:— Held,  that  neither  of  the  persons  could 
be  convicted  of  burglary  ;  but  that  the  one  who 
was  seized  with  the  pUite  might  be  convicted  of 
stealing  in  a  dwelling-house.  Beg.  v.  Joaei,  Car* 
&  M.  218. 

7.  Bbeaeiso  utto  Shops,  Wabkhouses,  ob 

COQBTINCh-HOCSES. 

Shops.] — A  shop,  to  be  within  the?  &  8  Geo.  4, 
c.  29,  a  15,  and  7  Will.  4  is  1  Vict.  o.  90,  s.  2, 
must  be  a  shop  for  the  sale  of  goods,  and  a  mere 
workshop  will  not  be  sufficient.  Beg.  v.  Sanders^ 
9  Car.  &  P.  79. 

But  a  person  who  breaks  into  a  blacksmith's 
shop  and  steals  goods  there  might  be  convicted  of 
breaking  into  a  shop  and  stealing  goods  under  7  & 
8  Geo.  4,  c  29,  8. 15.  B^.  v.  Carter,  1  Car.  ii 
K.  173. 

An  opening  of  a  door  In  a  shop  under  the  same 

roof  where  the  jirisoner  lived  as  a  servant,  for 
i  the  pnrposj  of  committing  a  felony,  wosabrcak- 
ing  and  en  Bering  nithin  7  &  8  Geo.  4,  c.  29,  s.  12^ 
iiC^.  T.  Wt  rmouth,  8  Cox,  C.  0.  348. 

WaxebooMS.]— A  cellar  used  merely  for  the 
deposit  of  goods  intended  for  removal  and  sale  i» 
I  a  warehouse.   Reg.  v.  UUl,  2  M.  &  Bob.  468. 

I  Couting-luniMi.]— A  boilding  foimed  part 
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of  premises  employed  as  chemical  works ;  it  was 
commonly  caU«l  the  machine-house,  a  weighing 
machine  being  there,  where  all  the  soodB  sent 
ont  were  wei^ied,  and  a  book  being  k^t  there 
in  which  entries  <^  the  goods  so  weighed  were 
made.  The  account  of  the  time  of  the  workmen 
employed  in  the  works  was  kept  in  this  place, 
the  wages  of  the  men  were  paid  there  ;  the  books 
in  which  the  entries  of  time  and  the  payment  of 
wages  were  entered  were  brought  to  the  building 
iac  the  porpose  of  making  entries  and  paying 
wages,  but  at  other  times  they  were  kept  in  what 
was  called  the  office,  where  the  general  books 
and  accounts  of  the  concern  were  kept : — Held, 
that  this  building  was  properly  described  in  an  in- 
dictment as  a  counting-house  within  7  Sc  S  Geo.  4. 
c.  29,  s.  15.  Hcg.  v.  Pottery  2  Den.  C,  C.  235  ; 
3  Car.  ft  E.  179 ;  T.  &  M.  561 ;  20  L.  J.,  M.  C. 
170  ;  15  Jnr.  408 ;  5  Cox,  C.  C.  187. 

8.  iNDICTUEm:. 

Owner  of  HoBBe— Hame  ii  XBsential.1— The 

name  of  the  owner  of  the  house  is  essential  in  an 
indictment  for  burglary,  and  for  stealing  in  the 
dwelling-houBC.  J{rx  v.  White,  1  Leach,  C.  C. 
252  ;  2  East.  513,  780.  S.  P.,  Hex  v.  Woodward, 
1  Leach,  C.  C.  2A3,  n. 

 Actual  OeonpieT.J — ^A.  an  insolrent  lived 

in  a  house  taken  by  his  daughter  who  carried  on 
business  there  for  her  parent's  benefit  but  she 
did  not  live  there  ; — Held,  to  be  rightly  laid  as 
(be  dwelling  house  oi  A.  Jteg.  t.  Bridget^  1  Cox, 
C.  C.  261. 

 Clnb— Whose  SmUin^otue  and  Ooods.] 

A  member  ot  a  club  was  indicted  for  stealing 
some  of  the  plate  used  at  the  club-house.  The 
honse^teward  slept  in  the  house,  and  stated  that 
he  had  the  charge  of  all  the  plate,  and  was  res- 
ponsible for  it ;  but  the  plate  was  delivered  every 
night  to  the  undcr-butler,  who  was  appointed  by 
the  club,  and  by  hfm  placed  in  s  chest  in  the 
pantry.  The  indictment  described  the  goods  as 
the  property  of  the  house-steward,  and  ^eged  it 
to  have  been  stolen  in  his  dwelling-house  : — Held, 
that  upon  the  evidence,  it  was  wrong  in  both 
respects,  inasmuch  as  his  sleeping  in  the  house 
was  only  as  a  servant  of  the  club,  and  his  alleged 
responsibility  was  not  coupled  with  any  custody 
of  the  property,  either  by  himself  or  his  ownser- 
Tants.    Meg.  v.  Aghlcy,  1  Car.  &  K.  198. 

 Caretaker.] — A  prisoner  was  indicted  for 

burglary  in  the  <lwelling-house  of  B,  B,  worked 
for  W.,  who  did  carpenter's  work  for  a  public 
company,  and  put  B.  into  the  house,  which  be- 
Icnged  to  the  company,  to  take  care  of  it,  and  some 
mills  adjoining.  B.  received  no  more  wages  after 
than  before  he  went  to  live  in  the  house  : — Held, 
not  rightly  laid.  liez  t.  Raalinaa.  7  Car.  ft  F. 
150. 

 VorUumifl.]  —  In  an  indictment  for 

burglary  in  the  workhouse  of  a  poor  law  union, 
the  workhouse,  being  under  5  ft  6  Will.  4,  o.  69, 
8.  7,  may  be  described  as  the  dwelling-house  of 
the  guardians  of  the  poor  of  that  union.  Semble, 
that  the  workhouse  cannot  be  described  as  the 
dwelling-house  of  the  master  of  the  workhouse. 
Meg.  T.  Frovoatt  4  Cox,  C.  C.  266. 

 Ttaaat  %t  WIU.]— If  the  owner  a 

bouse  sixflcrs  a  person  to  live  in  it  rent-free,  it 


may  be  stated,  in  an  indictment  for  breaking 
into  such  house  in  the  day-time,  to  be  that 
person's  house  ;  such  person  being  tenant  at  will. 
Rex  v.  aHlett,  B.  ft  B.  498. 

 .Joint  Tenants.] — If  a  house  is  let  to  A., 

and  a  warehouse  under  the  same  roof,  with  an  in- 
ternal communication  to  the  house,  to  A.  and  B.  ; 
the  warehouse,  in  an  indictment  for  bui^lary, 
cannot  be  described  as  the  dwelling-house  of  A. 
Rex  V.  JenUiM,  B.  ft  B.  244. 

If  two  or  moi-c  rent  of  the  same  owner  different 
parts  of  the  same  house,  so  as  to  have  amongst 
them  the  wliole  house,  and  the  owner  does  not; 
reserve  or  occupy  any  part  of  it,  the  separate 
part  of  each  may  be  described  as  the  dwelling- 
house  of  each.   Rex  v.  Bailey,  1  M.  C.  C.  23. 

A  house  the  joint  property  of  partners  in 
trade,  and  in  which  their  business  Is  carried 
on,  may  be  described  as  the  dwelling-house 
of  all  the  partners,  though  only  one  of  them 
resides  in  it.  Rem  v.  Athea,  1  M.  C.  C.  329. 
See  Rex  v.  Jowt.  1  Leach,  G.  C.  587  ;  2  East,  P. 
C.  504. 

 Married  Women.] — If  a  married  woman 

takes  a  house,  in  which  a  burglary  is  committed, 
the  house  must  be  laid  as  the  house  of  the 
husband,  although  she  is  living  separate  from 
him.  Rex  v.  Smyth,  5  Car.  &  P.  201.  jSEm  Mar- 
ried Women's  Property  Act,  1882. 

The  house  of  a  husband  in  which  he  allows  his 
wife  to  live  separate  from  him  may  be  described 
in  an  indictment  for  burglary  as  the  house  of 
the  husbandt  although  the  wife  lived  there  in 
adultery  with  another  man  who  paid  the  house- 
keeping expenses ;  and  although  the  husband 
suspected  a  criminal  intercourse  between  his 
wife  and  the  other  man  when  he  allowed  her  to 
live  separate.   Rex  v.  Wilfwd,  E.  ft  E.  517. 

Where  a  married  woman  livetl  apart  from  her 
husband,  upon  an  income  ai'ising  from  property 
vested  in  trustees  for  her  separate  use : — Held, 
that  a  house  which  she  hod  hired  to  live  in 
was,  in  an  indictment  for  burglary,  properly 
described  as  her  husband's  dwelling-house, 
although  she  paid  the  rent  out  of  her  separate 
property,  and  the  husband  had  never  bceoL  in  it. 
Rem  X.  Fftaeh,  B.  ft  B.  491. 

 Lodfen.] — The  apartments  of  lodgers 

will  be  considered  as  their  respective  dwelling- 
houses,  if  the  owner  of  the  premises  does  not; 
sleep  under  the  same  roof.  Rex  v.  Rogerg,  1 
Leach,  C.  0.  89  ;  2  East,  P.  C.  506.  Seo 
Rex  V.  Carrell,  1  Leach,  C.  0.  287 ;  3  East 
P.  C.  506. 

A  house,  the  whole  of  which  is  let  out  In  lodg- 
ings, and  has  only  one  outer  door  common  to  all 
its  inmates,  is  the  mansion-house  of  its  several 
inhabitants.  Rex  v.  Trapshato,  1  Leach,  C.  C. 
427  ;  2  Bast,  P.  C.  606, 780.  See  Rea  t.  ^rner, 
1  Leach,  C.  C.  S05  ;  2  East,  F.  C.  492. 

 InakMpw  or  OuMt.]— Where  one,  undei 

pretence  of  being  robbed,  forced  the  door  of  a 
guest's  chamber  in  an  inn,  at  night,  and  stole  his 
goods  : — Held,  that  the  burglary  must  be  laid  to 
be  in  the  dwelling-house  of  the  innkeeper,  and 
not  of  the  guest.  Mea  t.  Frotter,  2  East,  F.  C. 
502. 

 Company  tx  OS«er  or  Agent.]  —  If  a 

burglary  is  committed  in  the  house  of  a  trading 
company,  in  the  house  belonging  to  which  an 
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agent  of  the  company  resides,  with  his  family, 
for  the  purpose  of  carrying  on  the  business,  it 
may  be  laid  to  be  the  dwelling-house  of  the 
agent,  although  the  tent  is  paid  and  the  lease  is 
lield  bv  the  eompany.  Jtcin  v.  Margi:tt»,2  l^atii, 

c.  c.  y30. 

Though  a  servant  lives  rent-free  In  a  house 
belonging  to  an  insurance  company,  and  the 
company  pays  the  taxes,  and  the  company's 
business  is  carried  on  in  the  house,  yet  if  Uie 
servant  and  his  family  are  the  only  persons  who 
sleep  in  the  house,  and  the  part  in  which  the 
company's  business  is  carried  on  is  at  all  times 
open  to  those  ports  in  which  the  servant  lives,  it 
may  be  stated  as  the  servant's  house,  though  the 
only  part  entered  by  the  thief  was  that  in  which 
the  company's  bosinesa  was  carried  on ;  and 
though  tne  judges  would  not  say  that  it  might 
not  have  been  described  as  the  company's  hoose, 
they  thought  it  might,  with  eqnal  propii^,  be 
described  as  the  house  of  the  servant.  .Bar  v. 
Witt,  1  M.  C.  G.  S48. 

A  but^wy  in  the  apartments  of  officers  of 
a  public  company  must  be  laid  to  be  in  the 
mansion-house  of  such  company.  MeiB  v.  Saw- 
kins,  2  East,  F.  C.  &01. 

  Xooau  in  College.} — So  <tf  the  apart- 
ments of  a  ooUe^  not  occnpied  the  students, ' 
as  the  buttery.  Sex  r,  Mavnara,  2  East,  P.  C. 
fiOl. 

 Master  or  SerraiLt.] — Though  a  servant 

lives  rent  free  for  the  pnrp<^  of  his  service  in  a 
house  provided  for  that  purpose ;  yet,  if  be  has 
the  exclnsivc  possession,  and  it  is  not  [)arcel  of 
any  premises  which  his  master  occupies,  it  may 
be  described  as  the  house  of  the  servant ; 
especially  if  the  house  belongs  not  to  his  master, 
but  to  some  person  paramount  to  his  master  ;  as 
in  the  case  of  a  t(ul-collector*8  hoase,  occupied 
by  the  servant  of  the  lessee  of  the  tolls  for  the 
purpose  at  collecting  the  tolls.  Sex  v.  Catufield, 
1  M.  C.  C.  42. 

If  the  owner  of  a  cottage  lets  one  of  his  work- 
men, with  his  family,  live  in  the  cottage  free  of 
rent  and  taxes,  and  he  lives  there  principally,  if 
not  wholly,  for  his  own  benefit,  it  may  be  de- 
scribed as  the  workman's  dwellhig-hoosc  in  an 
indictment  for  burglary.  Ilex  v.  Joblin,  R.  &  II. 
£25. 

A.  was  in  the  service  of  B.  and  lived  in  a  house 
close  to  B.'s  place  of  business.  B.  did  not  live  in 
the  house  himself,  but  he  paid  the  rent  and  taxes. 
A.  paid  nothing  for  his  occupation.  Part  of  the 
boose  Was  used  as  atore-rooms  for  B.'s  goods : — 
Held,  that  this  was  the  dwelling-house  of  B.,  and 
was  improperly  descnbcd  in  the  indictment  a-s 
the  dwtJliiig- bouse  of  A.  lii-g.  v.  Gmrtenay,  6 
Cox,  C.  C.  218. 

A  gardener  lived  in  a  house  of  bis  master,  quite 
aepEUste  from  the  dwelling-house  of  his  master, 
and  the  gardener  had  the  entire  control  of  the 
house  he  lived  in,  and  kept  the  key  :— Held,  that 
en  an  indiclanent  for  burglary,  the  ganlener's 
hotise  might  be  laid  either  as  his  or  as  his 
master's.   Bex  v.  Seei,  7  Car.  &  P.  568. 

If  a  servant  lives  in  a  house  of  his  master's  at 
a  yearly  rent,  the  house  cannot  be  described  as 
the  master's  house,  though  it  is  on  the  premises 
where  the  master's  business  is  carried  on,  and 
aJUiougfa  the  servant  has  it  because  of  his 
services.   Sex  v.  Jarris,  1  M.  C.  C.  7. 

Where  a  servant  had  part  of  a  house  for  his 
own  occupation,  and  the  rest,  in  which  a  burglaiy 


is  committed,  is  reserved  by  the  proprietor  for 
other  purposes,  the  part  reserved  cannot  be 
decmai  part  of  the  servant's  dwelling-hoose. 
Itex  V.  WiUitn,  K.  A:  R.  115. 

And  it  will  be  the  same  if  any  other  person 
has  part  of  the  house,  and  the  rest  is  reserved. 

See  alto  cases  ante,  coL  11G2. 

]Plaee.]— It  is  sufficient  to  allege  that  the 
burglary  was  committed  at  a  place,  naming  it, 
e.g.  "at  Norton-juxta-Kempsey,  in  the  comity 
aforesaid,"  without  stating  tl^  place  to  be  a 
parish,  vill,  chapcliy,  or  the  like.  S^.  v.  Brooke*^ 
Car.  &  M.  544. 

An  indictment  for  breaking  into  a  warehouse, 
and  stealing  goods,  stated  the  offence  to  liave 
been  committed  in  "  the  parish  of  St.  Peter  the 
Oreat,  in  the  county  of  W."  Part  only  of  the 
parish  of  St.  Peter  the  Oreat  is  in  the  coonty 
of  W. : — Held,  that  indictment  could  not  be 
supported  for  the  breaking  into  the  warehouse, 
bub  that  it  was  sufficient  for  the  larceny  ;  and 
that  to  be  good  as  to  the  breaking,  it  should 
have  charged  the  offence  to  have  been  committed 
"  in  that  part  of  the  parish  of  St.  Peter  the 
Great  which  lies  within  the  county  o£  W." 
Ih. 

A  dwelling-house  situated  partly  in  parish  A. 
and  partly  in  parish  B.  is  rightly  described  as 
bciug  in  parish  A,,  where  the  part  broken  is  in 
that' parish.    Btij.  v.  Jlowrll,  1  Cox,  C.  C.  190. 

All  iudictiucnl  lor  housebreaking,  after  charg- 
ing the  bi-eaking  and  entering  in  the  usual  form, 
charging  that  tlie  prisoner,  "forty-two  pieces  of 
the  current  gold  coin  of  this  realm,  called 
sovereigns,  of  the  value  of  42/.,  in  the  same 
dwelliiig-hoiLsc  then  :\nd  there  being  found,  then 
and  there  fclmiionsly  did  steal  and  carry  away  "  : 
is  good,  and  the  words  "  then  and  there,"  in  the 
last  allegation,  arc  sufficient  withoat  ihB  words 
"  in  the  same  dweUiiig-liousc  "  being  added  to 
them.   Bfg.  v.  Amlrcios,  Car.  il:  M.  121, 

An  indictmciit  alleging  that  J.  F.,  late  of  the 
parish  of  F.,  in  the  county  of  M,,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  dwelling-house  of  the  guardians  of 
the  poor  of  the  P.  Union,  there  situate,  feloniously 
did  break  and  enter,  is  a  snfflcient  description  of 
the  situation  of  the  workhouse,  the  words  "  there 
situate "  referring  not  to  the  union  but  to  the 
parish  before  mentioned.  Sea.  v,  Frotcen,  4  Cox, 
C.  C.  26C 

Urn*  atwhkli  Offsnoe  Conmitted.] — It  is  suffi- 
cient in  an  indictment  tot  burglary  to  allege  that 
the  offence  was  committed  burglariously,  without 
stating  the  time  at  which  the  offence  was  com- 
mitted, or  even  that  it  was  done  in  the  night 
time.  Beg.  v,  Thonimon,  2  Cos,  C.  C.  a77, 
iia.  Contra,  Mex  v.  Waddixfftvn,  2  East,  P.  C. 
513. 

Fropertyin  Goods.] — An  indictment  for  bur- 
glaiy charged  the  prisoner  with  breaking,  in  tlic 
night  time,  into  the  dwelling-house  uf  K.  II,, 
''  with  intent  the  goods  and  chattels  in  the  s;iiue 
dwelling-house  then  and  there  being  fcloniou^ly 
and  burglariously  to  steal,  and  stealing  the  gmx^ 
B.  B."  It  was  proved  that  the  house  was  that 
of  E,  B.,  but  that  the  goods  the  prisoner  stole 
were  the  joint  property  of  E.  B.  and  two  others ; 
— Held,  that  if  it  was  proved  that  the  prisoner 
broke  into  the  house  of  E.  B.  with  intent  to  steal 
the  goods  there  generally,  that  would  be  snfficieut 
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to  sustain  the  charge  of  burglary  contnined  in 
ihe  indictment,  without  proof  of  an  intent  to 
steal  the  goods  of  the  particular  peracm  whose 
goods  the  indictment  charged  that  he  did  steaL 
Jieg.  V.  Clarke,  1  Car.  &  K.  421. 

An  indictment  for  burglariously  breaking  and 
entering  the  house  of  A.,  with  intent  to  steal  the 
goods  of  B.,  19  bad,  if  no  person  of  that  name  had 
any  property  in  the  house.  Jtex  v.  Jenkt,  2 
Jjeach,  C.  C.  774 ;  2  East,  P.  C.  614. 

An  indictment  which  charges  that  the  prisoner 
unlawfully  broke  and  onteretl  the  dwelling-house 
of  R.  P.  P.,  "  mth  intent  the  goods  and  chattels 
in  the  dwelling-house  then  and  there  being  then 
and  there  feloniously  to  steal,  take  and  carry 
away,"  is  good,  although  it  does  not  state  whose 
goods  the  prisoner  intended  to  steal,  lieg.  v. 
Zatoa,  1  Car.  k.  K.  62. 

A.  and  B.  were  indicted  for  sacrilegiously 
breaking  into  a  church  and  stealing  a  box  and 
money  : — Held,  that  the  property  was  rightly 
laid  in  the  vicar  and  others,  in  their  individual 
names.  Rrg.  v.  WoHley,  1  Den.  C.  C.  J62 ;  2 
Car.    E.  2H3 ;  2  Cox,  C.  C.  32. 

BnaUng  out.]— An  indictment  for  burglary 
stating  in  one  count  that  the  prisoner  "  did 
break  to  get  out "  and  in  another  that  he  difl 
break  and  get  out  was  sulGcicnt,  since  the  7  At  8 
Geo.  4,  c.  2y,  8.  11,  which  used  the  words  break 
cut.    Mcx  v.  Coinpton,  7  Car.  &  P.  139. 

Boxglary  and  Strikiiig.] — An  indictment  on  7 
Will.  4  &  1  Vict.  c.  8fi,  8.  2  for  the  capital 
offence  of  burglary  and  striking,  must  have 
charged  botli  thu  burglary  ami  the  striking,  and 
the  proof  must  correspond  with  the  indictment. 
Heg.  V.  Parjitt,  S  Car.  i  P.  288. 

A.  was  indicted  for  a  burglary  in  the  hotise  of 
fi.  W,,  and  striking  D.  James.    The  burglary  was 

5 roved  as  laid,  but  the  person  struck  was  D. 
ones : — Held,  that  the  prisoner  must  be  ac- 
quitted of  the  capital  charge,  and  convicted  of 
burglary  only.  lb. 

Intent  to  Commit  Felony.] — Itmust  beaTIeged 
and  proved  either  that  a  felony  was  committetl 
in  the  dwelling-house,  or  that  the  jmrty  broke 
and  entered  with  intent  to  commit  some  felony 
within  the  same.  Jtex  v.  JJi>bbt^  2  East,  f .  C. 
£13. 

And  whatever  be  the  felony  really  intended, 
the  same  must  be  laid  in  the  indictment  and 
proved  agreeably  to  the  fact.  Mrx  v.  Vander- 
^omb,  2  East,  P.  C.  S14,  517 ;  2  Leach,  C.  C. 

708. 

But  the  eamo  fact  may  be  laid  with  several  in- 
tents. JRsm  T.  Tkomjmm,  2  East,  P.  C.  515  ;  2 
lAsach,  C.  C.  1106,  n. 

An  indictment  for  burglary,  charging  in  one 
count  an  intent  to  steal  the  goods  of  the  owner, 
and  in  another  an  intent  to  murder  bim,  is  gooti, 
for  it  is  the  same  fact  and  evidence,  only  laid  in 
different  ways.  lb. 

Against  the  Form  of  the  Statute.]— The  altera- 
tions matle  in  the  law  with  respect  to  burglarj-, 
by  7  \VilL  4  &  1  Vict.  c.  86,  as  to  the  hours,  and 
as  to  tlie  punishment,  did  not  make  it  necessary 
for  an  indictment  for  that  offence  to  conclude 
contra  formom  statnti,  as  the  alteration  with 
respect  to  the  hours  did  not  alter  the  offence,  and 
the  mere  diminution  of  the  punishment  did  not 
make  that  conclusion  necessary.  A'cy.  v.  /'ulli/,  1 
Car.  &  K.  77.  See  now  14  &  15  Vict.  c.  lUO,  s.  24. 


9.  Etidbhce  and  Tbial. 

For  what  <MbnM  FrUoneri  may  be  ConviotecL  ] 

— On  an  indictment  for  burgla^  by  breaking 
into  a  house  in  the  night-time  and  stealing  to  the 
value  of  5/.  or  more,  the  prisoner  might  be  con- 
vict^ of  burglary,  or  of  honsebresking,  under 
7  4  8  Geo.  4,  c.  29,  s.  12,  or  of  stealing  in  a 
dwelling-house  to  the  value  of  bl.  Ilex  v.  Cimp* 
ton,  3  Car.  &  P.  418. 

On  an  indictment  for  burglary,  the  prisoner 
may  be  acquitted  of  the  breaking,  and  found 
guilty  of  stealing  in  the  dwelling-house.  Rr^i 
V.  Wit/ial,  1  Leach,  C.  C.  88  ;  2  East,  P.  C.  615, 
517. 

On  an  indictment  for  burglariously  breaking 
and  entering  a  dwelling-house  (omitting  the 
words  "  with  intent  to  steal "),  and  then  and 
there  stealing  goods  therein,  the  prisoner  may  be 
well  convictwi  of  the  burglary  if  the  larceny  be 
proved  :  secus  if  not.  Itex  v.  Furnival,  E.  K. 
445. 

Where  the  felony  is  laid  to  constitute  the  bur- 
ghu-y,  an  acquittal  of  the  barglary  is  an  acquittal 
of  stealing  in  the  dwelling-house.  Bex  t.  Ohmt, 
1  I^h,  C.  C.  36. 

Where  a  party  is  indicted  both  for  burglary 
and  feloniously  stealing  in  the  dwelling-house, 
and  is  acquitted  of  the  burglary,  but  found 
guilty  of  the  stealing,  the  verdict  should  be 
entered  thus : — "Jury  say  not  guilty  of  breaking 
and  entering  the  dwelling-house  in  the  night, 
but  guilty  of  stealing  (the  property)  in  the 
dwelling-house."  Jtcai  v.  Sukg^ora^  2  East, 
P.  C.  518  ;  1  Leach,  C.  C.  88. 

 Indictment  against  Two  Persons,] — Upon 

an  indictment  for  burglary  and  larceny  against 
two,  one  may  be  found  guilty  of  the  burglary 
and  larceny,  and  the  other  of  the  larceny  only. 
Rez  V.  Svttenairth,  B.  &  B.  S20. 

Day  in  Indictment  not  Frored.] — If  a  prisoner 
is  charged  with  a  burglary  and  stealing  the 
goods,  the  prosecutor,  on  failing  to  prove  that 
these  facts  were  committed  on  the  day  laid  in 
the  indictment,  cannot  be  admitted  to  prove  that 
the  larceny  was  committed  on  a  prior  day.  Itex 
V.  randcrcomb,  3  Leach,  C.  0.  708 ;  2  East,  P. 
C.  519. 

ImprMsion  of  Shoe — When  made  not  Frored.] 

— In  an  indictment  for  burglary,  the  entry  was 
proved  to  have  been  effect«l  by  breaking  open 
a  window  at  the  back  of  a  house  : — Held,  that 
the  correspondence  of  the  prisoner's  shoe  with 
an  impression  in  the  front  garden,  not  proved 
to  have  been  mode  daring  that  night,  was  not 
any  evidence  to  go  to  the  jury  to  show  a  con- 
nection with  such  entry.  It^.  t.  OwU,  2  Cox, 
C.  C.  188. 

PossesiLon  of  €hK>ds  as  Evidenoe.]— On  the 

night  following  the  commission  of  a  bnrgUry, 
two  boys  were  found  concealed  in  a  corn-chest, 
in  an  open  gig-house  with  which  they  were  not 
in  any  way  connected,  and  half  a  mile  from  the 
house  of  the  prosecutor.  Outside  the  corn-chest 
was  found  some  of  the  stolen  property,  and  on 
the  loft  over  the  gig-house  was  found  another 
portion  of  the  stolm  property : — Held,  that 
there  was  no  evidence  to  go  to  the  jury  of  p(»scs- 
sion  by  the  boys  of  any  of  the  stolen  articles. 
I  lb. 

J    On  a  charge  of  burglary,  possession  by  tfa« 
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prisoners  of  part  of  the  stolen  property  very  soon 
after  the  burglary,  with  an  account  given  of  it 
not  reasonable  or  credible,  is  snfficient  prim& 
facie  evidence,  without  express  evidence  to 
fal^i^  it.  It  is  BO,  howcTer,  only  if,  upon  all  the 
circumstances  in  the  case,  the  acoonnt  given  is 
not  reasonabbr  credible.  Bee.  t.  HeaU,  4  F.  & 
P.  922. 

Other  Offenoea  of  same  Chaiactetf.']— Upon  a 
trial  for  breaking  into  a  booking-office  at  a  rail, 
way  station,  evidence  was  admitted  that  the 
prisoners  had,  on  the  same  night,  broken  into 
three  other  booking-offices  belonging  to  three 
other  stations  on  the  same  railway,  the  four 
cases  being  all  mixed  op  together.  Reg.  v. 
Cbbden,3F.tcF.SS3.  See  An.  v.  .SeoniM,  4  F. 
&  F.  76. 

C.  EMBEZZLE&ENT. 

1.  What  May  he  JBaibexsled,  1175. 

2.  W?U!t  ia  Embezzlement,  1176. 

3.  Sy  }Vham  OJfeitce  Cvnmiitted. 

a.  Clerk  or  Servant,  1184. 

A.  Trustees,  1192. 

e.  Brokers  and  Agents,  1193. 

d.  Persons  Employed  in  Public  Service,  1198. 

4.  Indietment. 

a.  Avennent  as  to  whose  Service,  1199. 
h.  Averment  aa  to  whose  Utmey  or  Ooods, 
1202. 

fi.  Other  Points,  1204. 

5.  Trial  and  Ecidence,  1205. 

1.  What  hat  be  Ehbezzlbd. 

Debti  An^^wd  to  Tnutaei.]— E.  being  in 

difficulties,  assigned  all  his  book  debts,  estate, 
and  effects  to  tmatces  for  the  benefit  of  his 
creditors.  He  was  employed  by  the  trustees  at 
a  salary  to  manage  the  business  and  to  collect 
the  debts  for  them.  He  received  the  amount  of 
two  of  the  debts,  but  did  not  acoonnt  for  the 
sums  received: — ^Held,  that,  inasmuch  as  the 
debts,  being  choses  in  action,  could  not  be  legally 
assigned,  he  had  received  only  money  which  was 
in  law,  though  not  in  equity,  his  own  ;  and,  there- 
fore, that  he  could  not  be  guiliy  of  embez^ing  it. 
Jleg.  V.  Samet,  8  Cox,  C.  C.  129. 

HalTM  of  BanlMiotei.] — ^The  halves  of  conntiy 
bank-notes,  sent  in  a  letter,  are  goods  and  chat- 
tels ;  and  a  person  wlio  embezzles  them  is  in- 
dictable for  such  embeulement.  Bern  v.  Mead, 
4  Car.  &  P.  536. 

Xndtoqiur  mii.]~If  an  indictment  chai^ 
the  prfsraier  .with  naving  embezzled  "  certain 
bills,  comnumly  called  Exchequer  Bills,"  and  it 
appears  that  the  person  who  signed  them  on  the 
of  government  was  not  legally  authorised  so 
to  do,  5ie  indictment  is  bad  ;  for  they  are  not 
the  things  which  they  are  averred  to  be.  Jtex  v, 
AOett,  2  Leach,  C.  C.  954,  958  i  1  Bos.  &  P. 
(N.B.)  1  ;  B.  &  R.  67. 

Game.]— The  prisoner  being  employed  as  a 
gamekeeper,  and  having  no  authority  to  kill 
rabbits  for  his  ovra  use,  killed  and  removed  wild 
rabbits  in  and  from  a  wood  belonging  to  fais 
master  with  the  intention  of  selling  them.  The 
killing,  removing,  and  sellii^  were  one  continn- 
ous  act:— Held,  that  he  was  not  guilty  of  em- 


bezzlement. Beg.  V.  Bead,  47  L.  J.,  M.  C.  50* 
3  Q.  B.  D.  131  ;  37  L.  T.  722  ;  26  W.  R.  283  j  14 
Cox,  C.  C.  17. 

2.  What  is  Eubbzzleuest. 

Ooods  in  Foas«sio&  of  Haster.]— A.  had 

agreed  to  buy  straw  from  B,  and  had  sent  his 
servant  C.  to  fetch  it.  C.  did  so,  and  put  down 
the  whole  quantity  at  the  door  of  A.'8  stable 
which  was  in  the  court-yard  of  A,  Part  of  the 
straw  was  put  into  the  hay-loft,  but  part  was 
taken  away  by  C.  and  sold : — Held,  that  this  was 
larceny  and  not  embezzlement,  as  the  delivery 
was  complete  when  the  straw  was  put  down  at 
the  stable  door.  Beg.  t.  Mayward,  I  Car.  &  K. 
518. 

The  prisoner  was  sent  virith  his  master's  cart 
for  some  coals.  The  cools  were  dehvered  to  the 
prisoner  and  deposited  In  the  cart ;  on  the  road 

home  the  prisoner  disposed  of  a  portion  of  them  : 
— Held,  no  embezzlement,  as  the  prisoner  having 
determined  hia  exclusive  possession  of  the  coals 
when  they  were  deposited  in  the  cart,  theposscs- 
sion  from  that  time  became  the  master's.  Iteg.  v. 
Beed,  Dears.  C.  C.  257  ;  2  C.  L.  R.  607  ;  23  L.  J., 
M.  0.  25;18  Jur.67;  2  W.  ai90t6Cox,C.a 
284. 

Employment  as  Servant  or  Authority  to 
Eoeeive.] — An  indictment  for  embezzlement 
cannot  be  supported,  unless  there  is  either  an 
employment  of  the  prisoner  as  a  servant  by  the 

Erosecutor,  or  an  express  authority  be  given  to 
im  to  demand  and  receive  tlw  money  charged 
to  have  been  embezzled  by  him.  B^.  v.  Bear- 
cock,  1  Cox,  C.  C.  187. 

Proportional  part  of  Prioo  as  Wages.]— If  n 

servant  receive  money  for  his  master  for  an 
article  made  of  his  master's  material,  it  will  be 
within  89  Geo.  8,  c.  85,  if  he  embezzle  it,  though 
he  mode  the  article  and  was  to  have  a  given 
proportion  of  the  price  for  nuildng  it.  Bax  t. 
Svggine,  R.&B.  145. 

Alleged  Bight  to  Keep  Stuns  admittedly 
Beoeived.] — Embezzlement  necessarily  involves 
secrecy  and  concealment.  If,  therefore,  instead 
of  denying  the  appropriation  of  property,  the 
prisoner,  in  rendering  his  account,  admits  the 
appropriation,  alleging  a  right  in  himself,  no 
matter  how  unfounded,  or  setting  up  an  excuse, 
no  matter  how  frivolous,  his  oSence  in  taking 
and  keeping  is  no  embezzlement.  Beg.  t.  Nor- 
man, Car.  ft  M.  501. 

'Vniftal  Omission  to  Aeootuit.]— It  was  tha 

duty  of  a  servant  authorised  to  receive  money 

for  his  employer  to  accotmt  to  his  employer  or» 
the  evening  of  every  day  for  the  money  received 
during  the  day  by  him  for  his  employer,  and  t*> 
pay  over  the  amount.  He  received  three  sums 
for  his  employer  on  three  different  days,  and 
neither  accoonted  for  those  sums  nor  paid  them 
over.  He  never  denied  the  receipt  of  them,  or 
tendered  any  written  account  in  which  they 
were  omittecl : — Held,  that  if  he  wilfully  omitteti 
to  account  for  these  sums  and  pay  tlicm  over  on 
the  respective  days  on  which  he  received  them, 
these  were  embezzlements,  and  that  such  wilful 
omiraions  to  account  and  pay  over  were  equiva- 
lent to  a  denial  of  the  receipt  of  them.  Beg.  -v, 
Jachion,  1  Car.  &  K.  384. 
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Partioular  Sun  or  Fart  thenof  mutt  lie 
Prored.] — It  was  the  duty  of  a  clerk  to  receive 
money  for  his  employer  aiid  pay  wages  oat  of  it. 
and  to  make  entries  of  all  moneys  received  and 
paid  in  a  book,  and  to  enter  the  weekly  totals 
of  receipts  and  payments  in  another  book,  upon 
which  last  book  he  from  time  to  time  paid  over 
his  balances  to  his  employer.  The  clerk  having; 
entries  of  weekly  payments  in  his  first  book 
amounting  to  251.,  he  entered  them  in  the  second 
book  as  35f. ;  and,  two  months  after,  in  account- 
ing with  his  employer,  by  these  means  made  his 
b^nce  lOl.  too  little,  and  paid  it  over  accord- 
ingly : — Held,  that  he  coala  not  be  convicted  of 
embeziilement,  without  it  being  shown  that  he 
had  received  some  particular  sum  on  account  of 
his  employer,  and  had  converted  either  the  whole 
or  part  of  that  sum  to  his  own  use.  Heff.  v. 
.  f^pman,  1  Car.  &:  E.  119  ;  1  Cox,  C.  C.  48.  See 
JReg.  V.  Lambert,  2  Cox,  C.  C.  809. 

Abwonding  after  Aoooontiag  for  til  8im 
SiertTed.]~lf  a  person  whose  duty  it  is  to 
receive  money  for  his  employer  receives  money 
and  lenders  a  true  account  of  all  the  money  he 
has  received,  he  is  not  guilty  of  embezzlement  if 
he  absconds  and  does  not  pay  over  tho  money  ; 
but,  if  he  had  received  the  money,  and  had 
rendered  an  account  in  which  it  was  omitted, 
this  would  be  evidence  to  show  that  he  had 
cmbcxsled  the  amount.  Beg.  v.  Cned^  1  Car.  & 
K.  63. 

Honey  reeeivecl  from  Master  —  ZtoMting 
Kaster  witii  Amout  Expended.] — The  prisoner 
who  was  clerk  to  the  prosecutor,  was  indicted  for 
cmbcEzling  certain  moneys  belonging  to  his 
master.  The  evidence  showed  that  the  prisoner 
had  received  at  different  times  several  sums  of 
money  from  the  prosecutor,  a  dealer  in  skins,  for 
the  pnipoee  ol  porcfaasing  skins.  The  prisoner 
ol^ained  the  skins  on  credit,  and  applied  the 
money  to  his  own  use,  but  debited  prosecutor  in 
his  day-book  with  several  Bums  of  money  as 
having  been  paid  for  the  skins  : — Held,  guilty  of 
embezzlement.  Reg.  v.  Ooodeiiough,  Daii8.C.C. 
210 ;  1  W.  K.  417  ;  6  Cox,  C.  C.  206. 

 Kore  stated  to  lum  hem  Paid  Away 

than  actually  done.] — It  a  clerk  receives  money 
from  his  master  to  pay  away  on  his  master's 
account,  and  he  states  in  his  accounts  that  one 
of  the  payments  was  to  a  greater  amount  than 
it  really  was,  this  will  be  no  embezzlement.  Bex 
T.  JAimiy,  6  Car.  &  F.  145 ;  1  M.  C.  C.  276. 

 XatrT  of  Bmallsr  Snm — Payment  over  of 

UxoiMiy  Xeeemd.1 — If  a  servant,  immediately  on 
receiving  a  sum  for  his  master,  enters  a  smaller 
dum  iu  his  master's  books,  and  ultimately  ac- 
counts to  his  master  for  the  smaller  sum,  he  may 
be  considered  as  embezzling  the  difference  at  the 
time  he  makes  the  entry  ;  and  it  will  make  no 
difference  though  he  received  other  sums  for  his 
master  on  the  same  day,  and  in  paying  those 
and  the  smaller  sum  to  his  master  together  he 
might  give  his  ouistcr  every  piece  of  mon^  or 
note  he  received  at  the  time  he  made  the  mlse 
«ntiy.   Bern  v.  Hall,  B.  &  K.  463  ;  2  SUrk.  67. 

Entry  in  Ledger  of  Bemittanoo— No  Entry  of 
'Beceipt.] — The  prisoner  was  convicted  of  em- 
bezzlement. It  was  his  duty  to  receive  remit- 
tances from  the  customera  of  his  masters,  to  enter 
them  to  the  credit  of  Buch  customers  in  a  day  or 
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cash-book,  and  to  enter  the  whole  amount  re- 
ceived by  him  on  the  credit  side  of  a  banker's 
deposit  account,  and  to  pay  in  the  amount  to  the 
credit  of  the  prosecutors  with  their  bankers ; 

and  it  was  hi^  duty  afterwards  to  po-it  the 
amounts  in  a  ledger,  which  contained  the  ac- 
counts of  the  different  customers.  The  prisoner 
received  a  remittance,  which  he  appropriated  to 
his  own  use  ;  he  made  an  entry  of  this  amount 
in  the  ledger  to  the  credit  of  the  customer,  but 
he  made  no  entry  of  its  receipt : — Held,  that  the 
conviction  was  right,  as  the  entry  made  in  the 
ledger  did  not  exempt  the  prisoner  from  the 
operation  of  the  47th  section  of  the  7  t  8  Geo.  4, 
c.  29.  S^g.  v.  Lister,  I>ears.  &,  B.  118  ;  26  L.  J., 
if.  C.  26;  2  Jur.  (N.s.)  1124  ;  5  W.  B.  60;  7 
Cox,  C.  C.  203. 

Entries  Correct,  hut  no  Bemlttasee.j— It  was 

the  duty  of  a  clerk  to  receive  moneys  dai!^  at  N., 
to  enter  all  such  moneys  so  received  in  a  book, 
and  to  remit  the  amount  weekly  to  L.  His 
entries  were  all  correct,  and  admitted  the  receipt 
of  aU  the  moneys  ;  but  he  did  not  remit  them  to 
L.,  as  was  his  duty  :~Held,  no  embez^ement, 
Res)  V.  Sodgaon,  3  Car.  &  P.  422. 

Xntriea  Oorreot,  hut  Lets  Paid  Over.  I— B.  was 

employed  to  drive  a  coach  and  it  was  his  dnty  to 
inform  a  book-keeper  how  much  he  had  received 
during  the  day  ;  the  book-keeper  then  entered 
the  amount  in  a  book  and  on  the  way  bill.  B.'s 
duty  then  was  to  pay  over  the  money  received  to 
his  employer.  B.  gave  true  accounts  to  the 
book-keeper  who  made  these  entries,  but  B. 
accounted  to  his  employer  for  smaller  snnu  and 
paid  them  over  to  him,  saying  that  th^  were  all 
he  received : — Held,  that  this  was  embezzlement. 
Beg.  T.  White,  8  Car.  &  F.  742. 

Sntcy  In  Ledger  by  Banker*!  COork.]— A 

banker's  clerk  taking  money  from  the  till,  in- 
tending to  embezzle  it,  is  guilty  of  felony,  al- 
though the  cheque  of  a  customer  is  left  in  lieu 
of  it,  if  that  customer  has  really  no  cash  in  the 
banker's  hands,  though  both  he  and  the  banker 
may  suppose  he  has,  and  if  the  cheque  is  drawn 
by  the  customer,  not  to  pledge  hia  own  credit 
with  the  bank,  or  draw  out  money  <tf  his  own, 
but  to  draw  out  money  the  prisoner  falsely  pre- 
tends to  have  in  his  name.    Bex  v.  JIammon,  B. 

R.  221 ;  2  Leach,  C.  C.  1083  ;  4  Taunt.  304  : 
13  B.  B.  696. 

Entries  in  Booki — Vrandnlently  obtaiaiag 

Beoeipts.] — O.  was  convicted  upon  an  indict- 
ment for  embezzlement.  It  was  nis  duty,  as  the 
assistant  overseer  of  a  township,  to  collect  the 
rates  ;  and  the  course  was,  upon  receipt,  to  pay 
them  into  a  bank  to  the  account  of  the  overseers' 
receipts  for  the  sums  so  paid.  It  was  his  duty 
also  to  enter  the  rates  when  received  in  a  book, 
and  at  the  audit  he  charged  himself  by  the 
entries  in  his  book  and  di^hargol  himself  by 
the  receipts  of  the  overseers.  Having  misappro- 
priated certain  moneys,  which  he  duly  entered 
in  the  book  when  received,  he  fraudulently 
obtained  from  the  oveneers  receipts  for  the 
several  sums  stated  in  the  indictment,  by  falsely 
telling  them  that  he  had  paid  the  money  into 
the  l^nk.  These  receipts  he  produced  to  the 
auditor,  and  so  deceived  him  as  to  his  having 
handed  over  the  moneys; — Held,  that  he  was 
rightly  convicted,  and  that  the  fact  of  his  enter- 
ing the  sums,  when  received,  iu  his  boc^,  did  not 
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ftlter  the  character  of  his  offence.  Seff.  v.  OveU  I 
ier.  Bell,  C.  C.  284  ;  30  L.  J.,  M.  C.  31 ;  6  Jur. ! 
(MA)  12U ;  3  L.  T.  S37  ;  9  W.  B.  38  ;  8  Cox, 
C.  C.  372. 

Ooodi  given  by  Muter  to  Serraiit  to  Sail — 
Servant  deferring  Payment.] — A  person  hired  I 
1^  a  market  gardener  to  do  a  day's  work  was 
requested  by  him  to  take  some  vegetables  to 
market,  sell  them,  and  bring  back  the  money  ; 
the  prisoner  therenpon  sold  four  pots  of  potatoes, 
and  received  the  money.  He  sold  four  other 
pota,  but  did  not  rceeive  the  money.  On  his 
return  to  his  master,  he  stated  correctly  the  price 
be  Bokl  the  potatoes  for,  but  said  that  he  would 
settle  with  bim  on  a  eabsequent  day,  as  he  had 
not  received  the  money,  and  did  not  offer  the 
sum  received,  or  say  he  had  been  paid  for  a  part, 
and  subsequently  made  the  same  excuse,  and 
never  paid  any  part  of  the  money  : — Held,  that 
this  was  not  cmDeulcment,  ujiless  he,  when  he 
nid  he  bad  not  received  the  nu»Mgr,  meant  that 
be  had  not  received  any  part  of  it.  Ay.  v. 
Wimall,  5  Cox,  C.  C.  326. 

A  miller's  foreman  employed  to  sell  goods  for 
his  master,  sold  some  to  a  customer,  received  the 
money  but  did  not  account  for  the  money  in  any 
way : — Held,  that  the  prisoner  was  gailly  of 
embezzlement.  Bm.  v.  BetU,  Bell,  C.  C.  90 ;  28 
L.  J.,M.C.69;  6  Jnr.  (KJB.)  374  ;  7W.H.239; 
8  Cox,  C.  C.  140. 

Goods  or  Hotel  given  by  Kattor  to  Servant.] 

— Where  the  prosecutor  gave  his  servant  a  five- 
pound  note  to  get  changed,  which  he  did,  and 
made  off  with  the  change : — Held,  that  it  was  an 
embezzlement  and  not  a  larceny.  Rex  v.  SuU 
lens.  Car.  C.  L.  319  ;  1  M.  C.  C.  129. 

The  prisoner,  having  been  intrusted  by  his 
master  with  a  number  of  articles  of  soldiers' 
clothing  for  the  purpose  of  selling  them,  and  ten 
pounds  in  silver,  to  enable  him  to  give  change, 
sailed  in  a  ship  for  the  coast  of  Africa,  having, 
before  his  deptirture,  written  to  his  master  to  say 
that  he  would  send  the  account,  together  with  a 
remittance,  from  Madeira  : — Held,  that  he  could 
not  be  convicted  of  embezzlement,  having  re- 
ceived the  goods  from  his  master  himself,  and 
not  from  another  for  and  (m  account  of  his 
master ;  but  that  he  might  have  been  convicted 
of  larceny,  Reg.  v.  Hawhiat,  1  Den.  C.  C.  584  ; 
T.  k  M.  328  ;  14  Jur.  513  ;  4  Cox,  C.  C.  224. 

Honey  reoeived  from  Fellow  Servant.] — The 

prisoner  had,  as  a  servant,  in  the  course  of  his 
duty,  received  from  a  fellow-servant  money  paid 
to  that  servant  for  his  master  by  another  servant, 
who  had  received  it  from  the  customers.  It  was 
the  duty  of  the  prisoner,  after  such  receipt,  to 
hand  the  money  to  another  servant  (the  cishier) 
of  his  master,  but  instead  of  handing  it  over,  he 
fraudulently  retained  it : — Held,  that  this  vras 
embezzlement.  R^g.  v.  ifasters,  1  Den.  C.  C. 
832  ;  T.  &  M.  I  ;  2  C.  ft  K.  930  ;  3  New  Scss. 
Cas.  326 ;  18  L.  J.,  H.  C.  2 ;  12  Jur.  942  ;  3  Cox, 
C.  C.  178. 

Karkod  Koney  given  by  Maater  to  Third 
Penint  to  pan  at  Shop.]-— The  proeecator  gave 
some  marked  money  to  J.  W.  to  expend  at  his 
(the  prosecutor's)  shop,  for  the  purpose  of  de- 
tecting a  servant,  of  whom  the  master  had  suspi- 
cions. The  servant  was  convicted  of  embezzling 
a  portion  of  the  marked  money  : — Held,  that  the 
conviction  was  right.   Rrg.  v.  Gill,  Dears.  C.  C. 


289  ;  23  L.  J.,  M.  C.  60  ;  18  Jur.  70  ;  S  W.  B. 

222  ;  6  Cox,  C.  C.  295. 

If  a  Kervant  secretes  moneys  which  his  mastei 
has  marked  and  sent  by  a  friend  to  make  a  pur- 
chase at  his  shop,  with  a  view  to  try  the  honesty 
of  his  servant,  it  is  a  felonious  breach  of  trust, 
and  an  embezzling,  and  not  a  larceny  at  common 
law.  Rex  v.  Headge,  2  Leach,  C.  C.  1033  ;  B.  ft 
R.  160.  S.  P.,  JOeip  V.  U'kittinghani,  2  Leach, 
C.  C.  912. 

When  Society  or  Partnenhip  is  illegally  or 
irregularly  Constituted.]— Where  a  society,  in 
consequence  of  a<lministerin(;  to  iU  members  an 
unlawful  oath,  in  an  unlawful  combination  and 
confederacy  under  37  Geo.  3,  c.  123  ;  39  Geo.  3, 
c.  7!l ;  S2  Geo.  3,  c.  lOi  ;  and  .j7  Geo,  3,  c.  19  ;  a 
person  charj;eii  with  cmltezzlement,  as  clerk  and 
servant  to  such  sociotv,  cannot  be  convicted, 
Reg.  V.  Huat,  8  Car.  &  1'.  042. 

it  is  embezzlement  in  the  clerk  of  a  friendly 
society  fraudulently  to  withhold  the  rents  of  a 
house  collected  in  the  course  of  his  duty  as  clerk. 
It  is  no  defence  that  the  business  of  the  society 
has  not  been  condrcted  according  to  the  statnte. 
R^.  V.  Mil!<:r,  2  M.  0.  C.  240. 

An  officer  of  a  friendly  society,  some  of  whose 
rules  were  in  i-estr.iint"  of  trade,  embezzled  it» 
money: — Held,  that  rules  in  restraint  of  tiwie 
are  not  criminal,  although  they  may  be  void  as 
being  against  public  pulicy,  and  that  a  society 
having  such  rules  is  entitled  to  the  protection  of 
the  criminal  law  for  its  funds,  and,  conse- 
quently, that  the  officer  might  l^^lly  be  con- 
victed of  embezzlement.  Jteg.  v.  gainer,  39 
L.  J.,  M.  C.  54  ;  L.R.  1  C.  C.  230  ;  21  L.  T.  768  ; 
18  W.  K.  439  ;  11  Cox,  C.  C.  483.  32  ft  3$ 
Vict,  c  61. 

A.  was  secretary  and  cashier  to  a  company 
calling  themselves  "The  B.  M.  ft  H.  Coal  Co. 
(Limited) "  ;  the  number  of  members  exceeded 
twenty,  bat  no  certificate  of  incorporation  was 
put  in  evidence  : — Held,  that  A,  was  rightly  con  ■ 
victed  of  embezzlement  as  servant  of  B.  and 
others,  there  being  no  evidence  which  ought  to 
have  been  left  to  the  jury  that  the  company  was 
incorporated.  Reg,  v.  Franiiand.  h.  ft  C.  276; 
32  L.  J.,  M.  C.  69  ;  9  Jur.  (K.S.)  388  ;  7  L.  T. 
799  ;  1 1  W.  R.  346 ;  9  Cox,  C.  C.  273. 

  Property  Laid    in  Joint  Beneficial 

Ownen.] — Where,  in  a  proeecution  for  embezzle- 
ment by  one  of  two  or  more  beneficial  owners, 
the  property  in  the  money  anbezzlcd  is  laid  in 
the  individual  beneficial  owners,  the  indictment 
is  good,  notwithstanding  that  such  beneficial 
owners  together  form  an  unregistered  fl.Hsociation 
which,  as  it  consists  of  more  than  twenty  per- 
sons for  the  acquisition  of  gain,  is  made  illegal 
by  B,  4  of  the  Companies  Act,  1862.  Rtg.v. 
T,inkard,  63  L.  J.,  M.  C.  61  ;  [1894]  1  Q.  B. 
548  ;  10  R.  149  ;  70  L.  T.  42  ;  42  W.  it  350 ;  IT 
Cox,  C.  C.  719  ;  58  J.  P.  300— C.  O.  B. 

Where  llagter  ]uu  no  Bight  to  Xoney 

ceived.]  —  If  a  rervant  receives  money  on  his 
eniployers'  account,  and  embezzles  it,  he  is  guilty 
of  a  felony,  although  they  had  no  right  to  it,  and 
were  wrong-doers  in  receiving  it.  Bea  t, 
Beacall,  1  Car.  ft  P.  454. 

What  Bom  Embenled— Weekly  A^regatea.] 

— The  prisoner  was  a  member  of  a  co-partner- 
ship.  It  was  his  doty  to  receive  money  for  the 
I  co-partnership,  and  once  a  week  to  render  aa 
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acoinnl  nod  pay  over  the  gross  amount  reoeived 
darii)];  tlic  prcrions  week.   During  each  of  three 

sevonii  we«ks,  wtiliin  six  months,  the  prisoner 
rcceivcitl  varioits  small  siims,  and  failed  to  ac- 
coniit  for  Uicm  at  the  end  of  the  week,  or  to  pay 
over  tlicf-rossanioiiiir.  ljut  emln-'MlwI  the  money  : 
— Hclil.  tliat  ho  might  properly  be  cluirgcd  with 
cmbcxzlinc  the  weukly  afp^n^'-'^tcs ;  tlint  throe 
act*  of  ciubczzlemeiit  of  snch  weekly  aggrcgatCB 
within  six  months  might  Iw  cluir-^eil  ami  proved 
umlcr  one  indieCmcnt ;  and  that  uviileiice  of  the 
small  sums  reecivcJ  diu-injt  each  week  was  ad- 
miiisiblo  to  show  how  tliese  agirre-rates  vverc 
ma<lc  up.  Itc'j.v.  i/rfZi*,  ^U^..  J.,  .M.  0.  148  ;  L. 
B.  1  0.  C.  S28  J  24  L.  T.  700  j  19  W.  R.  876  ;  12 
Co.x,  C.  C.  06. 

A  person  recciTcd  71.  2s.  M.  in  liLs  caitacity  ot 
clerk  to  orctsccrs  ot  a  parish,  and  itiadc  an  entry 
in  a  book  of  the  receipt  of  tliat  aiini  accordiuyly, 
and  placetl  the  uiouey  with  other  sums  in  his 
possession  ;  the  entry  oE  11.  2.1.  t'lJ.  was  after- 
wards erased,  and  5Z.  Gm.  10\d.  nubstitutcd  fur  it, 
and  the  prisoner  only  accounted  to  the  parish 
ofTiccrs  for  5^  6<.  iO^d.  On  an  indictment  for 
embczxlin"  1/.  15*.  7d.,  and  conviction  thereon  : 
— Held,  that  as  the  prisoner  might  have  paid 
over  the  whole  of  what  he  received  for  the 
71.  2«.  6d.,  and  have  taken  the  1/.  lot.  7d.  from 
otluv  moneys  he  received,  he  was  improperly 
convicted.   Rex  y.  Ti/ert,  R.    B,  402. 

Time  of  Emheulemsnt  not  Tized.] — A  trea> 

snrcr  to  guardians  of  the  poor  not  accounting  for 
a  portion  of  money  received  for  the  guardians  is 
an  embezzlement,  although  no  precise  time  could 
be  fixed  at  which  it  was  the  prisoner's  duty  to 
iny  over  the  money  alleged  to  be  embezzled. 
Seg.  T.Weleh,  2  Car.  &  E.  296  ;  1  Deo.  C.  C.  ; 
3  Cox,  0.  0.  86. 

Beeeipt  hy  BsrraQt  for  or  in  ths  Name  of  or 
en  tho  Aoeonnt  of  hii  Xaster,]— Embezzlement 
of  money  a  servant  under  24  &  25  Vict.  c. 
96,  s.  68,  most  be  in  respect  of  money  delivered 
to  or  received,  or  taken  into  possession  by  the 
servant  for  or  in  the  name  of  or  on  tlic  account 
of  his  master.  Reg.  v.  Citllum,  42  L.  J.,  M.  C. 
64  ;  L.  K.  2  C.  C.  28  ;  28  L.  T.  571  ;  21  W.  E. 
687  ;  12  Cox,  C.  C.  409. 

When  a  servant,  whose  daty  it  was  to  take  a 
oai^  belonging  to  hLs  master  with  cargo  from 

A.  to  B.,  and  receive  back  such  return  cargo,  and 
from  such  persons  as  his  master  should  direct, 
.and  such  only,  contrary  to  the  express  orders  of 
his  master,  which  were  to  return  empty  from 

B.  to  C,  part  of  tlie  return  voj-age  to  A.,  took, 
nevertheless,  a  return  cargo  from  B.  to  C.,  and 
received  tlie  freight  from  the  owner  of  llie  cargo, 
who  knew  only  the  servant  in  the  transaction, 
and  did  not  acconnt  to  hia  masrer  &ir  the  f i'oi{;hl , 
ajid  denied  having  carried  such  return  cnrgo: 
— Held,  that  the  moncj'  w-ia  not  received  by 
him  for  or  in  the  name  of  or  on  the  account  of 
his  master,  and  that  he  was  not  gtiili>  of  em- 
bezzlement, lb. 

It  was  part  of  the  duties  ot  the  prisoner  as 
heail  manage!  of  a  fire  insnmnce  conipiiny  at  tlie 
head  ufHcc  to  rcccivo  remittances  and  chcr^ucs 
sent  tu  tlic  head  olRce  from  the  maiLageri  of 
district  branches.  These  cheques  were  luiially 
dnvwu  on  the  local  bank  an.  I  made  payable  to 
prisoner's  order.  On  receipt  it  was  alsop-iitot 
his  duty  to  indorse  them  and  hand  tlicm  over  to 
the  cashier,  who  paid  them  into  the  company's 
betnkera  and  accounted  for  them  in  his  books. 


He  reorired  two  cheques  for  the  company  from 
district  managers  of  the  amounts  respectively  of 
4002.  and  200/.  Instead  of  handing  them  over 
to  the  cashier,  he  indorsed  and  cashed  the 
cheques  through  private  friends  of  his  own.  and 
later  in  the  day  paid  the  amount,  viz.  600i.,  to 
the  cashier  to  be  put  against  his  salary  account, 
which  was  oTerdrawn  to  that  amoimt.  Iho 
cashier  ditl  so,  and  returned  him  I  O  TT's  to 
that  amount.  After  some  interval  of  time  the 
fraud  was  discovered.  The  prisoner  was  indicted 
for  embezzling  the  two  sums  of  400/.  and  2O0Z. : 
— Held,  that  he  had  been  guilty  of  embezzle- 
ment of  the  money,  notwithstanding  that  the 
cash  was  paid  to  him  by  his  friends  on  his  own 
account.  Jteg.  v.  Gale,  46  L.  J.,  M.  C.  134  ;  3 
Q.  I!.  D.  141:  35  L.  T.  626;  13  Cox,  C.  C.  340. 
Cp.  Jleg.  V.  Whfcler,  14  W.  R.  848. 

Tlic  prosecutor  liatl  contracted  with  a  railway 
company  for  finding  and  providing  them  with 
ncccssarj'  horses  .and  carmen  for  the  purp<»e  of 
conveying  nml  delivering  to  the  customers  of  the 
comp.any  the  coals  of  the  company  fn  their  own 
waggons,  and  that  lie  or  his  carmen  should  day 
by  (lay  duly  account  tor  and  deUver  to  the  com- 
pany's coal  manager  all  moneys  received  in  pay- 
ment for  coals  so  delivered.  The  delivery  notes, 
as  well  as  receipte<l  invoices  ot  the  coals,  wero 
handed  to  the  carmen  of  the  prosecutor,  (uid 
the  former  were  taken  to  his  office,  but  tiie  in- 
voices receipted  by  the  company  were  left  with 
the  customers  on  payment  of  the  amount.  Tho 
prisoner  was  the  servant  of  the  i)rosL'cutor,  em- 
ployed as  his  carman  in  the  delivery  of  coals 
pursuant  to  the  contract,  and  it  vrsa  his  duty  to 
pay  over  direct  to  the  clerks  of  the  compai^ 
snch  moneys  as  he  might  receive  for  ccutls.  Ho 
delivered  coals  to  one  of  the  company's  cus- 
tomers, and  brought  the  delivery  order  to  the 
office  to  be  entcreil;  he  received  for  the  coals' 
10*.,  leaving  the  receipted  invoice  with  tho 
cnstomcr.  which  sum  he  converted  to  his  own 
use.  He  wa^  couvici  cd  of  embutzUng  the  moneys 
of  tho  pKwecr.tor,  who  hiul  contracted  with  the 
company : — Held,  tliat  there  was  such  privity 
between  the  prisoner  and  the  company  as  to 
nuiku  the  prisoner  the  agent  of  the  company  in 
rcccivin:^  tnc  money,  and  th-it  such  money  was 
not  reccivc/l  for  or  on  account  of  the  prosecutor, 
bat  for  and  on  account  of  tho  company,and  that 
he  was  wrongly  convicted  of  emb^Ung  tbft 
l)ro3ecntor'8  money.  Reii.  v.  JfiuwHont,  Dears. 
aO.  270  ;  2C.  L.  R.  CH;  2.S  L.  J.,  M.  0.64; 
18  Jur,  lo'J  ;  2  W.  K.  235  ;  C  Cox,  C.  C.  629. 

The  prosecalor  was  agent  to  a  railway  com- 
pany for  d^hveri^g  goods.  He  employed  his  own 
setvaiiis,  of  whom  the  prisoner  was  one,  his  own 
dravE  and  horses,  and  was  answerable  to  the 
company  for  the  money  received  by  his  servants 
tor  the  carriage  ot  goods.  It  wa^  the  prisoner's 
daty  to  go  out  with  the  dray,  to  take  with  him 
goyls,  and  a  delivery  book  handed  to  him  by  a 
clerk  ot  the  company,  to  deliver  the  goods  and 
receive  the  amount  of  carriage,  and  toaccountfor 
rflone.vs  received  to  tho  clerk  of  the  company. 
The  prisoner  ombc7.zled  certain  sums  which  he 
had  received  as  due  to  the  company,  and  for 
whicli  lie  had  given  receipts  in  the  company's 
name : — Hold,  that  although  tho  money  waa 
received  in  the  name  of  the  company,  it  was 
received  on  the  account  of  the  prosecutor,  his 
master,  and  that  a  convicticm  for  embezzlement 
was  right.  Reg.  v.  Thorpe,  Dears,  ft  B.  62  ;  37 
L.  J.,  M.  0.  264  ;  4  Jur. (fsA) 466  ;  6  W.  E.  502; 
8  Cox,  C.  C.  29. 
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The  prisoner  was  employed  to  rapeiintend  the 
grindiiig  of  com  at  the  mill  of  the  coanty  gaoL 
Jt  was  his  dut?  to  direct  any  person  bringing 
grain  to  be  ground  at  the  mill  to  obtain  a  ticket 
St  the  porter's  lodge.  This  ticket  was  hia  order 
for  grinding  the  grain  so  brooght  to  him,  and  it 
would  have  been  a  breach  of  his  daty  to  have 
ground  any  grain  without  a  ticlcet.  Having 
ground  the  corn,  ha  was  to  receive  the  money, 
and  hand  it  over  to  the  gOTemor  of  the  gaol. 
The  prisoner  had  received  money  from  different 
[>ersons,  wbose  com  he  had  ground  without  the 
production  of  a  ticket,  and  appropriated  it  to  his 
own  use : — Held,  that  he  had  not  received  the 
mtmey  on  account  of  his  master,  and  was  not 
therefore  guilty  of  embezdement.  Beg.y.IIarrit, 
Dears.  C.  C.  314  ;  8  C.  L.  B.  464  ;  38  L.  J.,  H. 
C.  110  ;  18  Jnr.  408  ;  3  W.  B.  413  ;  6  Cox,  C.  C. 
363. 

Where  the  defendant  was  employed  cb  a  town 
Ciaveller  and  collector  to  receive  orders  from 
custranm  and  enter  them  in  the  books  and  re- 
ceive the  money  therefor,  but  had  no  authority 
to  take  or  direct  delivery  of  goods  from  his 
master's  shop,  and  a  customer  having  ordered 
two  articles  of  the  defendant,  he  entered  one  of 
them  only  in  the  order  book  for  which  an  invoice 
was  made  out  by  the  prosecutor  to  the  customer, 
but  the  defendimt  entered  the  price  of  the  other 
at  the  bottom  <^  the  invoice,  and  having  caused 
both  to  be  delivered  to  the  customer,  received 
the  price  of  both  andaccounted  to  the  prosecutor 
for  the  former  article  only,  this  was  held  to  be 
larceny  and  not  embeztlemcnt.  Brg.  t.  Wilton, 
9  Car.  It  F.  27. 

OonstmetlTe  BsMipt.]— It  was  the  duty  of 
police  constables  to  account  for  and  pay  over 
weekly  to  their  superintendent  all  moneys  re- 
ceived by  them,  the  superintendent  making  a 
weekly  return  to  the  chief  constable  of  such 
moneys  and  paying  the  constables  wages  weekly. 
The  practice  was  for  the  superintendent  to  set- 
off t£e  sums  received  by  the  constables  against 
their  wages,  the  balance  struck  going  over  to  the 
next  week,  and  no  money  actually  passing.  The 
superintendent  fraudulently  omitted  in  the 
weekly  account  to  the  chief  constable  a  sum  for 
which  a  constable  accounted  to  him : — Held, 
that  there  was  a  constructive  receipt  of  the  sum 
by  the  superintendent  from  the  constable,  that 
the  superintendent  was  the  clerk  and  servant  of 
the  4^ief  constable  and  not  of  the  county 
treasurer  to  whom  the  chief  constable  trans- 
mitted all  sums  received  by  him  from  the 
euperintendcnt.   M^.  y-Baxter,  5  Cox,  0.  C.  302. 

Bwwipt  bySemnt  by  Tlrtnettf  Employment.] 

—Embezzlement  of  money  by  a  servant  not 
AQthorised  to  receive  it,  was  not  within  7  &  8 
Oeo.  4,  c.  29,  s.  47.  liex  v.  l%orley,  1  M.  C,  C. 
343. 

If  a  servant  generally  employed  by  his  master 
to  receive  sums  of  one  description,  and  at  one 
place  tmly,  is  employed  by  him  in  a  particular 
instance  to  receive  a  sum  of  a  different  descrip- 
tion and  at  a  different  place,  this  latter  sum  was 
to  be  considered  as  received  by  him  by  virtue  of 
his  employment,  within  39  Oeo.  3,  c  86.  Mex 
v.  Smith,  B.  &  B.  510. 

A  clerk,  intrusted  to  receive  money  at  home 
from  outdoor  collectors,  received  it  abroad  from 
outdoor  customers  : — Held,  that  such  a  receipt 
of  money  might  be  considered  by  virtue  of  his 
employment,  within  39  Qco.  3,  c.  85,  although  it 


was  beyond  the  limits  to  which  he  was  autho- 

riscd  to  receive  money  for  his  emplovcrs.  Mex 
V.  Beechetj,  B.  &  It.  319. 

A.  was  convicted  on  an  indictment  charging 
him  with  embezzlement.  He  was  storekeeper 
and  clerk  of  a  county  gaol,  and  it  was  no  part  of 
his  duty  (which  was  di^iined  by  written  instruc* 
tions)  to  receive  money,  but  he  had  from  time  to 
time  received  moneys  in  the  absence  of  the  go< 
vemor  of  the  gaol,  and  to  the  knowledge  of  some 
of  the  justices.  It  was  submitted  that  he  h^ 
not  received  the  money  by  virtue  of  his  em- 
ployment, and  that  that  question  ought  to  be  left 
to  the  jury;  but  the  recorder  dirct-ted  the  jury- 
that  if  they  believed  that  A  received  the  money, 
be  did  receive  it  by  virtue  of  his  employment : 
— Held,  that  the  question  whether  he  received 
the  money  by  virtue  of  his  employment  ought 
to  have  been  left  to  the  jury,  and  that  the 
conviction-wasiwrong.  Reg.  v.  Arman,  Dears. 
C.  C.  67ft  ;  1  Jur.  (sa)  1115, 1117  ;  7  C<w,  C.  C. 
45, 

A.  was  employed  to  lead  a  stallion,  and  ho  was 
to  charge  304.  a  mare,  and  not  take  less  than 
30r.  He  received  the  sum  of  6t.  for  the  covering 
of  a  mare : — Held,  no  embezzlement,  as  the  sum 
was  not  received  by  virtue  ol  his  onplc^yment. 
Item  V.  Snmoley,  4  Car.  &  P.  390. 

A  oollector  of  poor-rates,  as  a  servant  of  the 
overseers,  has  authority  to  receive  the  rates  from 
the  landlord,  if  he  wUl  pay  them  to  him  ;  and 
therefore  receives  such  sums  by  virtue  of  his  em- 
ployment. Reg.  V.  Adey,  4  Kew  Sess.  Cas.  360  ; 
1  Den.  C.  C.  571  ;  T.  &  M.  296  ;  3  Car.  k  K. 
339  ;  19  L.  J.,  M.  C.  149 ;  14  Jur.  656  ;  4  Cox, 
C.  C.  208. 


3.  Bt  whom  Offence  Coiuittux 

a.  Clerk  or  Semat. 

Question  for  Jory.] — On  an  indictment  tat 
embezzling  moneys,  It  is  for  the  jury  to  say 
whether  the  relation  of  master  and  clerk  existed 
between  the  prosecutor  and  prisoner.  Sea.  v. 
Chater,  9  Cos,  C.  C.  1. 

Assignment  for  Benefit  of  Ciedttm — Employ- 
ment of  Assignor  by  Tnuteo.] — B.,  being  in  ditB- 

culties,  assigned  all  his  book  debts,  estate  and 
effects  to  trustees  for  the  benefit  of  creditors. 
He  was  employed  by  the  trustees  at  a  saUiry  to 
manage  the  business  and  to  collect  the  debts  for 
them.  He  received  the  amount  uf  two  of  the 
debts  and  did  not  account  for  it :— Held,  that  he 
was  not  a  clerk  or  servant  within  the  meaning 
of  the  act.   Reg.  v.  Bai-nee,  8  Cox,  C.  C.  129. 

Of  OoTpentitm— Appointment]— If  the  party 
embezzling  is  employed  as  the  servant  a  cor- 
poration, oJthongh  not  duly  appointed  their  ser- 
vant, nor  even  under  then'  common  seal,  he  may 
'  be  guilty  of  embezzlement.  Sex  v.  iyetlingt, 
1  Car.  it  P.  459. 

Bank  of  Xnflrland- "Entnuted  '*  iriOi  Vote.] 

— A  derk  of  the  Bank  of  England  employed  to 
post  into  the  ledger  and  read  from  the  cash  book 
bank  notes  from  100/.  in  value  up  to  l,0OI>/.,  in 
the  course  of  his  employment  had  acce^  to  a  file 
upon  which  paid  notes  of  every  description  were 
filed,  and  took  from  that  file  a  paid  bank  note 
for  601. : — Held,  that  he  could  not  be  considenxl 
as  "  entrusted  "  with  this  note  within  a  section 
corresponding  to  s.  73  of  24  &  85  Vict,  c  96. 
Ilex  V.  Bakeieell,  B.  &  R.  35. 
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Famaift.]— A  female  servant  is  within  39  Geo.  3,  I 
c  83,  similar  in  terms  to  s.  6d  of  24  ta  25  Vict. 
c96.  SeJBv.Smith,n.ttR.2&7. 


Apprentioe.] — An 

age,  is  within  the 
MellUk,  K.  &  B.  80. 


apprentice,  though  under 
39  Geo.  3,  c.  83.   Brx  v. 


Captain  of  Bai^  Employed  to  Sell  Coal.]— 

Wliere  the  owner  of  a  colliery  employed  the 
prisoner,  as  captain  of  one  of  his  barges,  to 
carry  out  and  sell  coal,  and  paid  him  for  his 
labour  by  allowing  him  two-thirds  of  the  price 
for  which  he  sold  the  coals  above  the  price 
charged  at  the  colliery  ; — Held,  that  the  prisoner 
was  a  servant  within  the  meaning  of  39  Geo.  3, ' 
c.  85 ;  and  having  embezzled  the  price,  he  was 
gailty  of  larceny  within  the  meaidng  of  that  act. 
Mm  t.  Hartley,  B.  &  a  139. 

Paymeat  of  Oommiigton.] — B.,  in  answer  to  an 

application,  was  informed  by  letter  from  the 
prosecutors,  "  We  are  not  disposed  to  appoint 
any  agent  at  K.,  but  for  all  business  you  do  for 
us  we  shall  be  ht^py  to  pay  you  a  commission." 
He  afterwards  obtained  some  orders,  and  misap- 
propriated some  moneys  received  by  him.  The 
jury  found  that  it  was  his  duty  to  account  to  the 
prosecutors  for  any  money  he  might  receive  for 
them  immediately  on  receipt  of  it : — Held,  that 
B.  was  not  a  clerk  or  a  sen'ant,  and  could  not  be 
convicted  of  embexzlemect.  Beg.  v.  May^  L.  & 
CIS;  30  L.  J.,  M.  C.  81  ;  7  Jur.  (K.8.)  H7  ;  3 
L.  T.  680  ;  9  W.  R.  256 ;  8  Cox,  C.  C.  421. 

A.  was  indicted  for  embezzlement.  He  was 
engaged  by  the  prosecutor  as  a  commercial  tra- 
veller, to  be  paid  by  commission,  and  he  was  at 
liberty  to  obtain  orders  for  other  persons  : — Held, 
that  Uiere  was  evidence  of  his  being  a  servant  to 
the  prosecutor.  Reg.  v.  Tite,  L.  &  0. 29  ;  80  L.  J., 
M.  C.  143 ;  7  Jur.  (N.8.)  656  ;  4  L.  T.  259  ;  9  W. 
B.  554  ;  8  Cox,  C.  C.  458. 

Solicitor  Employed  to  Collect  Bents.]— An 

indictment  charged  a  person,  who  was  a  solicitor, 
with  embeKsIement.  It  appeared  from  his  np- 
pointinent,  as  entered  in  the  minute-book  of  the 
company,  that  be  was  a  land  agent  to  the  com- 
pany, and  that  in  the  course  of  his  duties  ha 
collected  the  rents  of  houses,  refreshment-stalls, 
book-stalls,  &c.,  and  should  have  paid  the  suras 
over  to  the  company,  and  that  he  managed  the 
rarochial  assessments,  as  to  the  justness  of  claim. 
His  salary  was  3007.  a  year,  and  an  extra  sum 
was  allowed  for  travelling  expenses  : — Held,  that 
he  was  a  clerk  or  a  servant.  Reg.  v.  6ih»on, 
8  Cox,  C.  C.  436. 

Ho  Bemoneratlon  Agreed  apon.]— A.,  who 
had  been  a  farm  servant  of  B.,  but  who  had 
ceased  to  be  so,  was  employed  B.  to  collect 
his  debts,  it  being  B.'s  intention  to  go  to  America, 
and  to  take  A.  with  him  ami  set  him  up  there  in 
business  for  himself.  There  was  no  agreement 
for  any  remuneration  to  be  paid  by  B.  to  A.  for 
collecting  the  debts ; — Held,  that  A.  could  not  be 
convicted  of  embexxling  the  sums  received  by  him 
on  behalf  of  B.   Reg.  v.  Ilmre,  1  P.  «s  F. 

Drover  of  Cattlo.J — A  drover  of  cattle  was 
employed  by  a  grazier  in  the  country  to  drive 
eight  oxento  JJondon ;  his  instructions  were  tliat 
if  he  could  Bell  them  on  the  road,  ho  might  do 
so  ;  and  that  those  he  did  not  sell  on  the  ro.ul 
he  was  to  take  to  a  particular  salesman  in  Smith- 
field  Market,  who  was  to  sell  them  for  the 
grazier  ;  the  drover  received  the  money  for  the 
^   .  .    .  beasts  and  applied  it  to  his  own  use  : — Held,  that 

inoneyB  on  th^  account  and  embenled  the  ;  he  could  not  be  connoted  of  emb^lement.  Reij 
same.    Reg.  v.  ^tait,  63  L.  J.,  M.  C.  63  ; !  y.  Qevdbody,  8  Car.  &:  F.  665. 
[1894]  1  Q.B.810;  10  R.  124  ;  70  L.T.44;  42; 

W.  B.  303 ;  17  Cox,  a  C.  733  ;  58  J.  F.  299—  I    Treated  as  Debtor,  not  as  Servant.]— The 

C.  C.  B.  I  prisoner  kept  a  refrcshment-Iiouse  at  B.,_and 


Distr^ning  Broker— Bole  Service.] — ^A  person 
employed  as  a  distraining  broker,  if  engaged  in 
the  service  of  the  prosecutor  only,  and  paid  a 
salary  by  him,  is  a  servant  within  a.  67  <»  24  & 
26  Viet,  c  96.  Reg,  v.  Flanagan,  10  Cox,  C.  C. 
£61. 

Assiitant  Ovwieer.] — Upon  an  indictment 
under  34  ft  25  Vict,  c  95,  s.  68,  for  embezzle- 
ment by  a  clerk  or  servant,  it  is  necessary  to 
prove  that  the  prisoner  was  appointed  or  em- 
ployed to  collect  or  receive  money  for  his  employer, 
C.,  having  been  nominated  by  the  inhabitants  of 
a  township  as  an  assistant  overseer,  and  the 
nomination  not  specifying  as  one  of  the  duties  he 
was  to  perform  the  doty  of  colleotingor  receiving 
money : — Held,  that  inasmuch  as  under  59  Gea  4, 
«.  13,  s.  7,  an  assistant  overseer  can  only  be  ap- 
pointed by  jnstices  for  such  purposes  as  are 
specified  in  the  nomination,  C.  could  not  be  con- 
victed of  embezzling  rates  collected  by  him  as  a 
<:lerk  or  servant  of  the  inhabitants  within  the 
meaning  of  24  ft  25  Yict  c.  95,  a.  68.  Reg.  v. 
Coley,  56  L.  T.  747  [  16  Cox,  C.  C.  226  ;  51  J.  P. 
710— C.  C.  R. 

An  assistant  overseer,  appointed  under  59 
Geo.  3,  c.  12,  s.  7,  is  not  a  clerk  or  servant  to  the 
overseers  so  as  to  be  guilty  of  embeztlement. 
Jteg.  v.  Sampson,  I  Cox,  C.  C.  355. 

OollMtor  of  Poor-rate.]  —The  prisoner  agreed 

^th  one  of  the  overseers  of  a  parish  to  collect  the 
poor-rate  and  keep  the  bool^  connected  there- 
with. The  overseer  left  the  method  of  collection 
and  of  keeping  the  books  entirely  in  the  hands 
of  the  prisoner,  and  gave  him  no  onlers  during 
his  management  of  the  business.  The  prisoner 
applied  to  h^  own  use  a  portion  of  the  moneys 
so  received  : — ^Held,  that  the  prisoner  was  not  a 
clerk  or  servant "  within  the  meaning  of  s.  68 
of  24  &  25  Vict.  c.  96,  and  could  not  be  convicted 
of  embezzlement,  Jleg.  v.  Botcers  (L.  R.  1  C.  C, 
41)  discussed.  Reg.  v.  ffarrie,  5  B.  402 ;  69 
L.  T.  23 ;  17  Cox,  0.  C.  656 ;  57  J.  F.  729— 
C.C.E. 

Aoconntant  and  Treasurer  to  Oveneen.] — 

One  who  was  employed  at  a  yearly  salary  under 
the  appellation  of  accountant  and  treasurer  to 
the  overseers  of  a  township,  whose  duty  it  was 
to  receive  all  moneys  receivable  or  payable  by 
them,  was  a  clerk  and  servant  nitnin  39  Geo. 
S,  c  86.  Real  v.  Sguire,  3  Stark.  348  ;  B.  ft  K. 
349. 

Potmh  In  the  BoTriee  «f  a  Oompany  of  wbiok 
lie  Is  aDirootor.] — A  director  and  shareholder 
of  a  limited  company  who  was  employed  by  the 
company,  at  a  safory,  to  superintend  the  business 
of  the  company  and  to  collect  moneys  due  to 
them,  may  be  convicted  of  having,  white  em- 
pbyal  as  a  servant  to  the  company,  received 
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whilst  doing  bo  was  engaged  by  the  prosecutors, 
maonre  manufacturers,  to  get  orders,  which  the; 
Bupplied  from  their  etores.  He  was  to  collect 
the  money  and  send  it  at  once  to  them,  and  also 
to  famish  weekly  accounts.  He  was  paid  by 
commission,  and  it  did  not  appear  that  he  had 
andertaken  to  give  any  definite  time  or  labour  to 
the  business,  but  he  was  to  act  in  a  particular 
district,  and  was  called  agent  for  the  B.  district. 
He  was  to  go  through  the  country,  see  the 
farmers  and  get  orders,  and  dnring  the  season 
was  to  be  continually  among  the  farmers.  Sub- 
sequently the  prosecutors  rented  stores  at  B., 
which  were  placed  under  the  prisoner's  control, 
and  from  them  be  supplied  oiders  be  obtained. 
The  first  mode,  however,  or  the  mixed  mode, 
might  have  been  resorted  to,  according  to  the 
convenienceof  the  proeecutorB,  Aftersome  time 
a  proposal  was  made  to  a  guarantee  society  to 
insure  the  prosecutors  in  respect  to  their  con- 
nection with  the  prisoner.  This  prop(»al  was 
signed  by  the  prisoner.  It  was  a  printed  form 
issn^  by  the  society,  and  contained  a  notice  that 
some  salary  must  be  payable,  or  the  society 
would  not  insure.  It  stated  that  the  prisoner's 
salary  was  II.  a  year  besides  commission,  esti- 
mated at  651.  a  year.  At  this  time  the  pro- 
secutors had  agreed  to  give  the  salary  of  H.  a 
year.  The  prisoner  was  allowed  to  get  in  arrcar, 
and  was  treated  by  the  prosecutors  as  a  debtor 
in  respect  of  the  arrears.  Having,  however, 
received  money  from  certain  customers,  he 
fraudulently  returned  their  names  as  not  having 
paid,  and  for  this  he  was  tried  and  convicted  of 
embezzlement : — Held,  that  the  conviction  conld 
not  be  sustained,  as  it  was  not  established  by  the 
evidence  that  the  prisoner  was  the  servant  of  the 
pr(fflecutors.  Jleg.  v.  Walker,  Dears,  d  B,  600  ; 
27  L.  J.,  M.  C.  207  ;  i  Jar.  (H.8.)  465  ;  6  W.  K. 
605  ;  8Cox,C.  C.  1. 

Where  Duty  not  Compulsory.]  — A  butty  collier, 
who  received  a  certain  sum  for  every  ton  of 
coal  he  raised,  was  also  allowed  to  sell  coal  for 
his  employer,  the  owner  of  the  colliery.  It  was 
his  duty  to  pay  over  the  gross  money  received  on 
such  sales,  and  he  was  subsequently  allowed  a 
poundage  thereon.  Having  converted  money 
receiv©!  for  coal  to  his  own  use,  he  neglected  to 
account  for  it : — Held,  that  although  the  sale  of 
the  coal  was  not  compulsory,  he  was  servant  to 
the  owner  of  the  colliery,  so  as  to  support  an 
indictment  for  cmbezxlement.  S^.  t.  Thomas, 
6  Cox,  C.  C.  403. 

A  person  whose  duty  it  is  to  obtain  orders 
when  and  where  he  likes,  and  to  forward  them 
to  his  principal  for  execution,  and  then  has  three 
months  within  which  to  collect  the  money  for 
the  goods  sent,  is  not  a  clerk  or  a  servant.  Reg. 
T.  Mayle,  11  Cos,  C.  C.  150. 

If  sudi  aperson,at  the  request  of  his  principal, 
collects  a  sum  of  money  from  a  customer,  with 
the  obtaining  of  whtse  order  he  has  nothing  to 
do,  he  is  a  mere  volunteer,  and  is  not  liable  to 
beprosecntcdforembcziiementif  hedoesnotpay 
over  or  account  for  the  money  so  received.  lb. 

A  person  who  is  employed  to  get  orders  for 
goods,  and  to  receive  payment  for  them,  hot  who 
u  at  Ubcr^  to  get  the  ord^  and  receive  the 
money  where  and  when  he  thinks  proper,  being 
paid  by  a  commission  on  the  goods  sold,  is  not  a 
clerk  or  servant  within  24  &  25  Vict.  c.  96,  s.  68. 
Reg.  V.  Bowers,  35  L.  J.,  M.  C.  206  ;  L.  B.  1  C. 
C.  41;  12  Jur.  (N.8.)  550  ;  H  L.  T.  671 ;  14  W. 
B.  803  ;  10  Cox,  C.  C.  260. 


A  person  was  employed  as  traveller  to  scdicit 
orders,  and  collect  the  moneys  due  on  the  execu- 
tion of  the  orders,  and  to  pay  over  moneys  on 
the  evening  of  the  day  when  collected,  or  the 
day  following.  He  had  no  salary,  but  was  paid 
by  commission.  He  might  get  orders  when  and 
where  he  pleased  within  his  district.  He  was 
to  be  exclusively  in  the  employof  the  prosecutors, 
and  to  give  the  whole  of  his  time — the  whole  of 
every  day,  to  their  service  :— Hdd,  that  he  was 
a  clerk  and  servant  within  24  ^  ^»  Vict.  c.  96,  s.  68. 
Reg.  V.  Bailey,  24  L.  T.  477  :  12  Cox,  C.  C.  56. 

The  prisoner  was  employed  by  a  coal  merchant 
under  an  i^freement  "that  he  was  to  receive  It. 
per  ton  procuration  fee,  payable  out  of  the  first 
payment,  4  per  cent,  for  collecting,  and  Zd.  on 
the  last  payment.  Collections  to  be  paid  on 
Friday  evening  before  5  p.m.,  or  Saturday  before 
2  p,m."  He  received  no  salary,  was  not  obliged 
to  be  at  the  office  except  on  Friday  or  Saturday 
to  account  for  what  money  he  had  received. 
He  was  at  liberty  to  go  where  be  pleased  for 
orders : — Held,  that  he  was  not  a  clerk  or  servant 
within  the  24  25  Vict.  c.  96,  s.  68,  relating  to 
cmbeKzlement.  Reg.  t.  Marshall,  21  L.  T.  796  y 
11  Cox,  C.  C.  490. 

A  person  engaged  to  solicit  orders  and  paid  by 
commission  on  the  sums  received,  which  sums  he 
was  forthwith  to  hand  over  to  his  employers, 
who  was  at  liberty  to  apply  for  orders  when  he 
thought  most  convenient,  and  was  not  to  employ 
himself  for  any  other  persons,  is  not  a  clerk  or 
servant  within  24  &  25  Vict.  c.  96,  b.  68.  lleg.  v. 
Kegvs,  42  L.  J.,  M.  C.  62  ;  L.  B.  2  C.  C.  31  ;  2» 
L.  T.  646  ;  21  W.  K.  687  ;  12  Cox,  C.  C.  492. 

An  accountant  and  debt  collector  was  cm- 
ployed  by  the  prosecutors  to  collect  certain  debts 
specified  in  a  list  given  to  him.  The  time  and 
mode  of  collecting  the  debts  were  in  his  dis- 
cretion, and  he  was  authorised  to  sue  for  them, 
if  necessary,  but  at  his  own  charge.  In  no' 
case  was  he  to  receive  from  the  prosecutors 
more  than  five  per  csnt.  on  the  amount  collected 
by  him  and  paid  over  to  the  prosecutors.  The- 
jury  having  found,  on  fhese  facta,  that  he  was 
employed  in  the  capacity  of  clerk,  and  convicted 
him  of  embczKlement  of  certain  sums  received 
by  him  and  not  paid  over  to  the  prosecutors : — 
Held,  that  the  finding  was  wrong,  and  that  he 
was  not  employed  as  a  clerk.  Reg.  r.  Mall,  31 
L.  T.  883;  13  Cox,  C.C.  49. 

Occasional  Employment.] — A  man  was  suffi- 
ciently a  servant  within  39  Geo,  3,  c.  85,  although 
he  wa"s  only  occasionally  employed  when  he  had 
nothing  else  to  da   Rrx  v.  Hpencer,  R.  ft  R.  20!). 

And  it  is  sufficient,  if  he  vras  employed  t» 
receive  the  money  he  embezzled,  although  re- 
ceiving money  may  not  be  in  his  usual  employ- 
ment, and  although  it  was  the  only  instance  in 
which  he  was  so  employed.  Jb, 

A.,  who  was  convicted  of  embezzlement,  was 
secretary  of  a  money  club.  His  duties  were 
cognate  to  that  of  receiving  money,  although 
the  receipt  of  money  was  not  expressly  named 
as  one  of  them  in  the  rules,  which  were  in 
writing.  He  was  directed  by  the  club  to  sue 
upon  a  joint  promissory  note,  their  property,  or 
get  better  security,  and  tjie  note  was  bandctl  to 
him  by  the  treasurer,  not  a  member  of  the  club, 
who  desired  that  his  name  should  nut  be  used  in 
legal  proceedings.  The  note  was  payable  to  the 
treasurer's  order,  and  A.  indorsed  the  treasurers 
name  on  the  note,  and  employed  an  attorney, 
who  issned  a  writ  at  the  suit  of  A.   In  con- 
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sequence  of  the  action  money  was  pftid  to  him 
by  one  of  the  makers  of  the  note,  the  receipt  of 
which  he  denict],  and  fraudulently  withhol(i  the 
money  from  the  club,  and  appropriated  It : — 
Held,  that  he  was  rifihtly  convicted.  Seg.  v. 
Tongve,  Bell,  C.  C.  280  ;  30  L.  J..  M.  C.  49 ;  3 
L.  T.  41.'j ;  9  \V.  R.  59  ;  8  Cox,  C.  C.  3S6. 

Embezzlement  by  one  who  is  neither  clerk  nor 
servant,  nor  in  any  respect  under  the  control  of 
the  person  by  whom  he  is  in  a  single  instnncc 
only  requested  to  receive  moneys,  was  not  pnnit^h- 
able  under  7  &  8  Geo.  4,  c.  29,  s.  49,  as  he  did  not 
come  within  the  description  of  clerk,  or  ser^-ant, 
or  a  person  eoiplnyed  for  the  puirtose  of,  or  in  the 
capacity  of  a  clerk  or  servant.  Jteas  v.  Aettletm, 
1  M.  C.  C.  2.1{). 

A  person  employed  to  coUeet  the  sacratnrait 
money  from  the  communicants  is  not  the  scr%-ant 
of  the  minister,  churchwardens  or  poor,  so  as  to 
bewithin  7  &  S  Geo.  4.  c.  29,  s.  47,  if  he  embezzles 
the  money.   Itex  v.  Burton,  1  M.  C.  C.  237. 

The  prisoner  had  worked  for  the  prosecutor, 
sometimes  as  a  regular  labourer  and  sometimes 
as  a  roundsman ;  but  at  the  time  in  question,  he 
not  being  at  all  in  the  prosecutor  s  service,  was 
sent  by  the  jtrosecufor  to  get  a  cheque  cashed  at 
a  banker's,  for  doing  which  he  was  to  be  paid 
sixpence.  He  got  the  cash,  and  made  on  ; — 
Held,  no  embezzlement,  as  the  prisoner  was 
not  a  servant  of  the  prosecutor  within  7  Jt  8 
Geo.  4,  c.  29,  s.  47.  Item  v.  Fneman,  5  Car.  &  F. 
534. 

A  person  hired  by  a  market  gardener  to  do  a 
day's  work,  and  who  is  requested  bj'  his  employer 
to  take  some  vegetables  to  market  and  sell  them, 
and  bring  back  the  produce,  is  a  servant  to  his 
employer  in  respect  of  such  employment,  within 
7  ft  8  Geo.  4,  c  29,  a.  47.  Jteg.  v.  II  'innaU,  5  Clox, 
C.  C.  326. 

A.  was  secretary  to  a  benefit  bnilding  society. 
It  was  no  part  of  his  duty,  as  prescribed  by  the 
rules,  to  receive  money  for  the  society ;  but, 
according  to  the  course  of  business,  tlie  sub.scrip- 
taous  were  frequently  received  by  him,  and  when 
mortgages  were  redeemed  the  money  was  paid 
to  him  as  secretary,  but  for  and  upon  receipts 
signed  by  the  trustees.  Having  embezzled  the 
redemption-money  upon  a  mortgage  so  paid  to 
him,  he  was  indicted  under  7  &  8  Geo.  4,  c.  29, 
s.  47  : — Held,  that  there  was  evidence  for  the 
jury  that  he  was  employed  by  the  trustees  as 
thdr  servant  to  receive  money  on  their  bc^lf. 
Jleff.  v.  Ifattie,  L.  k  C.  269  ;  S2  L.  J.,  M.  C.  63  ; 
9  Jur.  (N.s.)  235  ;  7  L.  T.  695  ;  11  W.  R.  293  ; 
9  Cox,  C.  C.  261. 

A  servant  may  be  found  guilty  of  embezzle- 
ment, though  he  is  not  a  general  servant,  and  is 
employed  to  receive  in  a  single  instance  only. 
Itfx  y.Ilvglu-s,  1  M.  C.  C.  370. 

Emplojnnent  by  other  Xasters.] — A  person 
employed  by  A.  to  sell  goods  for  him  at  certain 
wiigcs  may  be  convicted  of  embezzlement  as  the 
servant  of  A.,  though  at  the  same  time  employed 
by  other  persons  and  for  other  purposes.  Iteg.  t. 
Satty,  2  M.  C.  C.  257. 

The  prisoner  agreed  with  a  manufacturer  of 
earthenware  to  act  as  his  traveller,  and  "dili- 
gently employ  himself  in  going  from  town  to 
ton-n  ia  England,  Ireland,  and  Scotland,  and 
soliciting  orders  for  the  printed  and  decorated 
earthenware  manufactured  by  him,  and  that  he 
would  not,  without  his  consent  in  writinj^,  take 
or  execute  any  order  for  vending  or  disjifising  of 
any  goods  of  the  nature  or  kind  aforesaid,  for  or 


on  account  of  himself  or  any  other  person."  It 
was  further  agreed  that  the  prisoner  should  be 
paid  by  commission,  and  should  render  weekly 
accounts.  The  manufacturer  subsequently  gave 
the  prisoner  written  ]x;rmis8ion  to  take  orders 
for  two  other  manufacturers.  The  prisoner 
being  indicted  for  embezzlement  under  24  &  2.> 
Vict.  c.  9f>,  s.  68  : — Held,  that  he  was  a  clerk  or 
servant  of  the  prosecutor  within  that  statute. 
Reg.  V,  Turner,  22  L.  T.  278  ;  11  Cox,  C.  C.  531. 

A  person  employed  upon  commission  to  travel 
for  orders  and  collect  del>ts,  was  a  clerk  within 
39  Geo.  3,  c.  85,  and  might  have  been  indicted 
for  embezzlement,  although  he  was  employed 
by  many  different  houses  on  each  journey,  and 
paid  his  own  expenses  out  of  his  commission  on 
each  jonmey,  ond  did  not  live  with  any  of  his 
employers,  nor  act  in  any  of  their  counting- 
houses.    Jtex  v.  Carr,  B.  &  R.  198. 

Employment  by  Father— Father  Clerk  to  Local 
Board.] — The  prisoner's  fatlier  was  'clerk  to  a 
local  board,  and  held  other  appointments.  The 
prisoner  lived  with  his  father,  and  assisted  him 
m  his  office  and  in  the  business  of  the  board.  In 
his  father's  absence  the  prisoner  acted  for  him  at 
the  meetings  of  the  boani,  and  when  present  he 
assisted  him.  The  prisoner  was  not  appointed  or 
paid  by  the  board  :  and  there  was  no  evidence 
that  he  received  any  salary  from  his  father.  The 
board  having  occasion  to  raise  a  loan  on 
mortgage,  the  prfeoner  managed  the  business  for 
his  father  ;  and  at  his  father's  office  received  the 
money  from  the  mortgagees,  and  appropriated  a 
part  of  it  to  his  own  ilsc  : — Held,  that  there  was 
evidence  that  the  prisoner  was  a  clerk  or  servant, 
or  employed  as  a  clerk  or  servant,  and  was 
guilty  of  embezzlement.  Heg.  v.  JVuZAer,  44 
L.  J.,M.  C.  65  ;  L.R.2  C.  C.  160  ;  32  L.  T.  407  ; 
23  W.  R.  696  ;  13  Cox,  C.  C.  63. 

Servant  or  Partner.] — An  instrument  in  the 
following  form  is  a  contract  for  service  a 
labourer,  and  not  a  contract  of  partnership: — 
"  y.  W,  engages  to  take  charge  of  the  glebe 
land  of  the  Rev.  A.  B.,  his  wife  undertaking 
the  d^ry  and  poultry,  at  15*.  a  week,  tiU 
Michaelmas,  1850,  and  afterwards  at  a  salary 
of  23^.  a  year,  and  a  third  of  the  clear  annual 
profits,  after  all  the  expenses  of  rent,  rate, 
labour  and  interest  on  capital,  &c.,  are  paid, 
on  a  fair  valuation  made  from  Michaelmas  to 
Michaelmas.  Three  months'  notice  on  cither 
side  to  be  given,  at  the  expiration  of  which  the 
cottage  to  be  vacated  by  S.  W,,  who  occupies  it 
as  bailiff,  in  addition  to  his  salarv. — ^March  12th. 
1850.— (Signed)  A.  B.,  S.  W."— Tlie  prisoner 
was  directed  to  account,  and  was  in  the  habit 
of  accounting,  with  the  wife  ot  the  prosecutor. 
On  the  4th  October,  the  prisoner,  in  accounting 
with  her,  denied  the  receipt  of  two  sums  o£ 
money  which  he  had  received  for  and  on  account 
of  his  master,  and  appropriated  them  to  his  on'n 
use : — Held,  that  he  was  properly  convicted  of 
embezzlement,  although  Michaelmas  was  the 
time  agreed  upon  when  a  valuation  was  to 
take  place  and  the  profits  were  to  be  ascer- 
tained. lUg,  V.  M'oHley,  T.  &  M.  636  ;  2  Den. 
0.  0.  333  ;  21  L.  J.,  M.  C.  44 ;  13  Jur.  1137  ;  6 
Cox,  C.  C.  382. 

A.  was  a  cashier  and  collector  to  commission 
agents.  He  was  paid  partly  salary  and 
partly  by  percentage  on  the  profits,  but  was 
not  to  contribute  to  the  losses,  and  had  no 
control  over  the  management  of  the  business 
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— Held,  that  he  w.ia  a  serrant  within  the  7  & 
8  Geo.  4,  c.  29,  b.  47.  nnd  not  a  partner.  Jteg.  v. 
Jf/)iHwW,  L.  Jc  C.  85;  31  L.  J.,  M.  C.  67  ;  7  Jur. 
(S.S.)  1127  ;  6  L.  T.  330  ;  10  W.  E.  21 ;  »  Cox, 
C.  C.  10. 

By  Memb«n  of  FartnerBbipt  or  by  Joint 
Bflnefldal  Ownen.] — A  treasurer  who  was  also  a 
member  of  a  frienaly  society  (daly  enrolled  and 
the  rules  of  which  had  lieeQ  certiiied  by  the 
Imrristcr  appointed  in  that  behalf),  whose  duty  it 
wa8  to  receive  the  moneys  paid  into  the  society, 
and  hold  them  to  the  order  of  the  «ecretary, 
countersigned  by  the  chairman  or  a  trustee,  and 
to  account  whenever  calletl  upon,  to  which  office 
no  salary  was  attached,  is  not  a  clerk  or  a  servant 
liable  to  be  indictctl  for  embezzlement  under  24 
&  -J.'i  Vict.  c.  SB,  R.  6S.  Rpg.  V.  Tyree,  38  L.  J., 
M.  C.  58  ;  L.  R.  1  C.  C.  177  :  19  L.  T.  657  ;  17 
W.  R.  334  ;  U  Cox,  C.  C.  241. 

A  member  of  a  friendly  society  was  employed 
to  receive  the  weekly  payments  made  %  the 
members.  He  gave  correct  receipts  to  the 
members,  but  omittefl  to  enter  in  the  contri- 
bution and  cash  books  a  large  number  of  the 
snms  BO  received.  On  being  called  upon  for 
an  explanation,  he  admitted  that  he  had  re- 
ceived the  sums  so  omitted : — Held,  that  he 
was  guilty  of  emt>ezzlemcnt.  Iteg,  v.  Proud, 
L.  &  0.  97  ;  31  L.  J.,  M.  C.  71  ;  8  Jur.  (N.B.)  142  ; 
B  L.  T.  331  ;  10  W.  R.  62  ;  y  Cox,  C.  C.  22. 

A  member  of  two  unenrollcd  benefit  clubs, 
paid  as  secretary  and  intrusteti  with  the  funds 
to  deposit  in  the  bank  in  the  joint  nam&s 
of  himself  and  the  treasurer,  dishonestly  ap- 
nropriatcd  the  sums  so  intrusted  to  him : — 
Heul,  tiiat  he  could  not  be  convicted  of  em- 
bezzlement as  a  servant.  Reg.  v.  Marth,  3  K. 
It  F.  623. 

Two  friendly  societies  appointed  a  committee, 
of  which  the  defendant  was  a  member,  to  con- 
duct an  excursion ;  the  committee  employed 
him  and  several  others  to  sell  tickets.  It  was 
his  duty  to  pay  over  the  money  so  received, 
which  was  to  belong  to  the  two  societies,  to  a 
person  appointed  by  the  committee,  but  he  re- 
ceived no  remuneration  for  his  services  : — Held, 
that  he  was  a  joint  owner  of  the  money,  and  not 
a  clerk  or  servant  within  24  &  25  Vict.  c.  96, 
s.  68,  liable  to  be  indicted  for  embezzlement, 
JI(w.  V.  Sren,  L.  &  C.  346  ;  33  L.  M.  C.  59  ;  9 
L.  T.  452  :  12  W.  R.  107  ;  9  Cox,  C.  C.  398. 

A  clerk  of  a  banking  company,  established 
under  7  Oeo.  4,  c.  46,  may  be  convicted  of  em- 
bezzling the  money  of  the  company,  although  he 
is  a  tdiareholdcr  or  partner  in  such  company, 
Beg.  V.  AtMtaon,  Car.  k  M.  625  ;  2  H.  C.  C. 
278. 

 Koneyi  of  **  Copartnersliip  "—Associa- 
tion not  for  Purposes  of  Gain.] — An  association 
having  for  ita  object,  not  the  acquisition  of  gain, 
but  the  spiritual  and  mental  improvement  of  its 
members,  is  not  a  "  C(^rtnership,"  within  the 
meaning  of  the  term  as  used  in  81  k  32  Vict.  c. 
116,3.1,  Consequently  a  member  of  such  an 
association  who  embezzled  moneys  belonging 
to  it  cannot  be  convicted  under  the  above- 
mentioned  act  rtt  embczzUng  the  moneys  of  a 
"  copartnership."  Beg.  v.  Bobton,  55  L.  J.,  M.  C. 
55 ;  16  Q.  B.  D.  137  ;  63  L.  T.  823  ;  34  W.  R. 
276  ;  15  Cox,  C.  C.  772  ;  50  J.  P.  488— C.  C.  K 

Berraut  or  Independent  Offlosr.]— Under  an 
order  of  the  Poor  Law  Commissioners,  in  pur- 


suance of  4  &  r»  Will.  4,  c.  76,  s.  46,  the  board  of 
guanlians  of  a  union  appointed  A.  to  the  office 
of  collector  of  rates  for  the  S.  district,  which 
district  formed  a  part  of  the  union.  In  the 
order  of  the  poor  law  commissioners,  the  duties 
of  the  collector,  nnd  the  compensation  he  was  to 
receive,  wore  fully  set  forth,  and  upon  the  re- 
ceipt of  the  order  the  guardians  appointed  him 
verbally,  which  appointment  was  afterwards 
submitted  for  approval  to  the  poor  law  commis- 
sioners, and  ratified  by  them.  The  power  o( 
dismissal  rested  with  the  poor  law  commissioners 
alone.  The  collector,  on  his  appointment,  gave  a 
bond  for  the  proper  performance  of  his  duties  to 
the  guardians,  and  to  them  he  was  bound  to  give 
in  a  statement  of  his  accounts  weekly.  There 
were  separate  rates  for  each  parish  or  district  of 
the  union,  and  the  duty  of  the  collector  was  to 
collect  the  rates  of  the  S.  district,  and  pay  in  the 
amount  to  a  banker,  to  the  credit  of  the  overseers 
of  that  district,  they  alone  having  the  right  of  dis- 
posing of  it.  Out  of  this  sum  the  oreraeers  paid 
the  collector  a  percentage  for  his  services : — 
Held,  that  an  indictment  for  embezzlement  was 
not  sustainable,  there  being  no  such  service  to 
any  one  as  the  7  it  8  Geo.  4,  c.  29,  s.  47,  required, 
the  collector  being,  under  the  circumstances,  an 
independent  officer.  Beg.  Truman,  2  Cox,  C.  C. 
306. 

Serrant  or  Tmstes.] — A.  was  a  carrier,  re- 
siding at  Somerton  and  going  from  that  place 
to  Stoke  and  back,  employed,  however,  only 
between  the  glove  sewers  at  Somerton  and  the 
manufacturers  at  Stoke,  in  carrying  the  gloves 
from  and  to  the  one  nnd  the  other.  The  manu- 
facturers knew  nothing  of  the  sewers,  bat  A. 
gave  the  name  of  and  took  out  a  number  for  any 
woman  desiring  to  be  employed,  received  unsewn 
gloves  from  the  manufacturers,  and  conveyed 
them  to  the  women  at  Somerton,  taking  back  the 
gloves  when  finished  and  receiving  the  amount 
due  to  the  wtnnen  for  their  worlT  The  manu- 
facturers looked  to  the  women  for  the  work  ;  but 
if  any  were  missing,  and  the  women  not  found, 
they  held  the  prisoner  accountable  for  it.  In 
accordance  with  this  course  of  proceeding,  A. 
received  sewn  gloves  from  two  of  the  women, 
delivered  them  to  the  manufacturers,  and  received 
the  amount  due  for  the  work,  but  baudulently 
apphed  the  money  so  received  to  hte  own  nse. 
He  was  tried  for,  and  convicted  of,  embezzling 
the  money  of  the  two  women  : — Held,  tlmt  the 
relation  of  master  and  servant  did  not  subsist, 
but  A.  was  a  mere  trustee,  and  was  only  guilty  of 
a  breach  of  trust,  and  not  of  embezzlement,  and 
therefore  the  conviction  was  wrong.  B^.  t. 
Gibbt,  Dears.  C.  C.  445 ;  24  L.  J.,  M.  C.  62 ;  1 
Jot.  (n.8.)  118 ;  6  Cox,  G.  0. 455. 

b.  Tnutees. 

Who  is  Tnutse.] — A  person,  who  was  trustee, 
treasurer  and  secretary  of  a  savings  bank,  was 
indicted  for  misappropriation  as  a  trustee.  As 

secretary  he  received  the  money  deposited, 
which,  by  the  rules  of  the  savings  bank,  it  was 
his  duty  to  hand  over  to  the  treasurer,  who  was 
requires!  by  the  Savings  Bank  Acts  to  pay  it 
over,  when  demanded,  to  the  trustees,  whose 
duty,  as  defined  by  the  rules,  was  to  vest  it  in 
the  public  funds  in  the  names  of  the  cranmis- 
sioners  for  the  redaction  of  the  national  debt. 
He  falsified  his  accounts,  and  appropriated  tti 
his  own  purposes  part  of  the  money  so  deposited 
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with  him  as  secretary,  with  intent  to  defraud : — 
Held,  first,  that  he  was  a  trustee  (or  the  benefit 
4if  other  persoos.  Seg.  v.  Fletcher,  L.  fc  C. 
180  ;  31  L.  J.,  M.  C.  206  ;  8  Jar.  (N.8.)  649  ;  6 
L.T.  645;  low.  R.  753  ;  9Cox,C.C.  189.  See 
Iteg.  T.  Gibin,  supra. 

 Onattm  of  Ezprau  Tnut.} — Held,  se- 
condly, that  there  was  an  express  trust  created 
by  the  roles,  although  they  were  made  before  the 
appointment  of  the  trustee  and  tiie  existence  of 
the  trust  fund.  lb. 

By  Itiutee.] — T.,  a  fruit  broker,  applied  to  his 
bankers  (or  an  advance  as  against  certain  goods 
which  had  been  consigned  to  him  and  were  then 
at  sea,  he  depositing  with  them  the  indorsed 
bills  of  lading.  Before  making  the  advance  the 
bankers  required  him  to  sign  a  letter  of  hypothe- 
cation, by  which  he  midertook  to  hold  the  goods 
in  trust  for  the  bankers,  and  to  hand  over  to 
them  the  proceeds,  "as  and  when  recdvcd,"  to 
tiie  amount  of  the  advance : — Held,  that  this 
letter  contained  a  declaration  of  an  express  trust, 
such  as  would  make  the  giver  of  it  a  trustee  of 
the  proceeds  within  the  meaning  of  s.  80  of  the 
Larceny  Act,  and  his  appropriation  of  them  to 
nis  own  use  an  offence  against  that  section. 
Jteg.  V.  Townthend,  16  Cox,  C.  C.  466. 

Instmment  in  Writii^.]  —  The  rules  of  a 
savings  bank  are  an  instrument  in  writing.  Beg. 
T.  Fletcher,  STipra. 

ladieteent— Wbow  Property.] — A  trustee  of 
a  friendly  society  (a  lodge  of  oddfellows)  was 
appointed,  by  resolution  of  the  society,  to  receive 
money  from  the  treasurer  and  carry  it  to  the 
bank.  He  received  the  money,  but  instead  of 
taking  it  to  the  bank,  he  applied  it  to  his  own 
purposes.  He  was  indicted  as  a  bailee  of  the 
moneys  of  the  treasurer  E,  C,  feloniously  con- 
verting the  money  to  his  own  use  ;  and  also  for 
a  common  law  larceny  of  the  money  of  K.  C. 
The  18  &  19  Vict.  c.  63,  s.  18,  vests  the  property 
of  such  societies  in  the  trustves,  and  <lirects  tlie 
property  to  be  laid  in  the  names  of  the  trustees 
in  indictments :— Held,  that  the  prisoner  could 
not  be  convicted  of  feloniously  converting  or 
stealing  the  moneys  of  B.  C,  as  chargctl  in  the 
indictment.  Jteg.  v.  Liyote,  Bell,  C.  0.  259 ;  29 
L.  J.,  M.  C.  132  ;  6  Jar.  (N.8.)  513  i  2  L.  X.  254  ; 
8  W.  B.  422  i  8  Cox,  C.  C,  302. 

8anoti«&  itf  floiurt  of  Cluuuexy  to  Tiooeod- 

ings.] — The  Court  of  Chancery  sanctioned  cri> 
minal  proceedings  upon  an  affidavit,  stating  that 
a  trustee  had  paid  1,409Z.  into  his  |>rivnte 
bankers,  had  drawn  out  the  whole,  with  the 
exception  of  28/.,  and  had  paid  a  private  debt 
of  loOl.  out  of  the  trust  funds.  Wadliam  v. 
Uiggt  1  Drew.  jESm.  216. 

0.  Broken  and  Asrenta, 

Agents Intnuted  in  Coarse  of  Bnsineas.]— The 

52  Oeo.  3,  c  63,applied  only  to  persons  to  whom 
securities  were  intrusted  in  the  cxcreise  of  their 
function  or  business.  Rex  v.  Fringe,  2  Car.  &  P. 
B17. 

Whilst  in  treaty  with  Me^rs,  G.  &  P.  for  the 
sale  and  transfer  of  a  public-house  licence,  the 
prisoner  was  required  by  them  to  give  security 
for  the  purchase-money  before  they  would  assist 
him  in  procuring  a  transfer.   To  enable  him  to 


give  the  required  security,  the  prosecutor  ac- 
cepted three  bills  of  exchanjre  drawn  upon  faim 
by  the  prisoner,  which  the  latter  was  to  deposit 
with  a.  Sl  p.  by  way  of  security,  and  not  nego- 
tiate or  use  for  any  other  purpose,  and  if  the 
transfer  was  not  effected,  was  to  return  to  the 
prosecutor.  The  prisoner,  instead  of  depositing 
them  with  Q.  &  P.,  converted  two  o(  them  to 
his  own  use: — Held,  that  he  was  not  an  agent 
within  B.  75  of  24  k  25  Vict,  c  96,  and  could  not 
be  convicted  under  that  section.  Jtea.  v.  Outer, 
13  Cox,  C.  C.  187. 

Where  a  party  established  a  savings  bank,  con- 
sisting of  130  members,  each  of  whom  paid  a 
weekly  snbscription  of  2$.  Id.,  the  odd  penny 
being  paid  to  nim  for  the  trouble  o(  managing 
the  affairs  of  the  bank,  the  funds  of  which  were 
to  be  disposed  of  once  a  week  by  a  lottery,  con- 
sisting of  129  blanks,  and  one  prize  amounting 
to  Ibf.,  which  was  to  go  to  the  holder  of  the 
fortunate  ticket ;  and  the  defendant  having 
absconded,  after  receiving  from  one  of  the  sub- 
scribers deposits  to  the  amount  of  10/.  with- 
out receiving  any  benefit  therefrom  : — Held,  that 
he  was  not  indictable  under  the  62  Geo.  3,  c.  63, 
for  embcz^.liug  the  money  as  an  agent,  or  as  a 
person  having  the  p(w^c^^^iion  of  money  for  safe 
custody.    Rex  v.  Muwn,  D.  ii  K.  N.  P.  C.  22. 

A.  placed  valuable  securities  in  the  hands  of 
B.,with  a  written  direction  to  invest  theproceods 
in  the  funds,  "  in  case  of  any  unexpected  accident 
happening  to  A."  No  accident  did  happen  to  A., 
and  the  proceeds  were  by  B.  converted  to  his  own 
use  : — Held,  that  B.  was  not  indictable  under  52 
Uco.  3,  c.  G3  (^rci>cale<l)  ;  and  it  sc^ed  that  he 
would  not  be  so  under  7  &  8  Qco.  4,  c  29,  s,  49. 
Rex  V.  White,  4  Car.  &  P.  46. 

Sale  by  Agent  after  Authority  Conntermanded.  ] 

— If  any  chattel  or  valuable  security  is  intrusted 
to  any  broker  or  agent  originally  for  purpose 
of  sale,  but  the  authority  to  sell  is  afterwards 

countermanded,  and  the  broker  or  agent,  not- 
withstanding that  couiitermaad,  sells  the  goods 
in  violation  of  the  orders  of  his  principal,  such 
broker  or  agent  might  bo  convicted  of  mis- 
demeanour, umler  7  i  8  Geo.  4,  c.  29,  s.  49.  Heg, 
V.  Gumm,  3  Cox,  C.  C.  64. 

Xisappropriation  of  Property  Intnutod  for 
Bafe  Cnstody  to  A^ent.] — X.,  a  solicitor,  was 
intrusted  by  a  client  with  money  to  im'cst  on 
mortgage  on  the  client's  behalf  ;  he,  instead  of  so 
doing,  fraudulently  appropriated  the  money  to 
his  own  use : — ^Hehl,  that  N.  was  not  intrusted 
with  such  money  for  '•  safe  custculy  "  within  s.  76 
of  24  &  27*  Vict.  c.  96.  Uey.  v.  ,Vp«»h««,  51  L.  J., 
M.  C.  87  ;  8  Q.  B.  D.  700  ;  46  L.  T.  394  ;  30 
W.  R.  550  ;  46  J.  P.  612. 

An  attorney  was  employed  to  raise  a  loan  of 
money  on  mortgage,  of  which  he  was  to  employ 
a  part  in  paying  off  an  earlier  mortgage,  and  to 
hwid  over  the  rest  to  the  mortgagor.  He  pre- 
pared the  mortgage  deed,  received  the  mortgage 
money,  and  handed  over  the  deed  to  the  mortgagee 
in  exchange.  He  then  misappropriated  a  part  of 
the  money  to  his  own  use  : — Held,  that  no  offence 
had  been  committed  under  24  ii  26  A'ict.  c.  96, 
B.  75  or  76.  Jteg.  v.  Cooper,  43  L.  J.,  M.  C.  89 
L.  R.  2  C.  C.  123  ;  30  L.  T.  306  ;  22  W.  B.  565 
12  Cox,  C.  C.  600. 

An  insurance  broker  was  employed  to  effect 
three  policies  ujKjn  a   vessel,   which   ho  did, 
advancing  the  premiums.     A  total  loss  having 
[  occurred  the  broker  received  the  necessary  docu 
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meots  to  collect  the  moneys  insured,  and  there- 
upon collected  the  amounts  due  upon  two  o£  the 

Eolicies,  by  cheques  payable  to  his  order,  which 
e  paid  into  his  owd  bank  to  his  own  credit. 
The  premiums  advanced  by  the  broker  and  his 
commission  on  effecting  the  policies  and  receiving 
the  losses  were  unpaid  to  him.  The  broker  on 
being  asked  for  the  moneys  after  tl«y  had  been 
received,  said  they  were  not  due  nntil  a  future 
day,  and  subsequently  made  excuses,  and  did  not 

{)ay  over  the  sums  rweived  on  account  of  the 
083C8  to  the  prosecutor.  The  jury,  in  answer  to 
a  question  left  to  them,  found  that  the  policies 
had  been  intrusted  to  the  broker  for  a  special 
purpose,  viz.  that  he  should  receive  the  moneys 
due  on  them,  and  forthwith  pay  them  over  to  the 
prosecutor.  There  was  no  evidence  to  support 
such  a  finding  in  the  case  : — Held,  that  there  was 
a  miscarriage,  and  as  the  court  had  no  power  to 
direct  a  new  trial,  the  conviction  should  be 
quashed.  Iteff.  v.  Tatlwh,  46  L.  J.,  M.  C.  7  ;  2 
Q.  B.  D.  167 ;  35  L.  T.  620 ;  13  Cox,  C.  C. 
328. 

Trust  money  having  been  invested  on  mortgage, 
the  mortgage  was  paid  off  and  the  money  left  in 
the  hands  of  the  family  solicitor,  and  was  sulwe- 
quently  appropriatwl  by  him  : — Held,  that  this 
was  a  fraudulent  conversion  to  his  own  use  of 
property  intrusted  to  the  solicitor  for  aafe  custody 
within  s.  76  of  24  &  25  Vict.  c.  96.  Rt-g.  v.  Ful- 
loffar,  14  Cox,  C.  C.  370  ;  44  J.  P.  57. 

 Security  for  Fasrment  of  Honey — Bill  of 

Exchange.] — A  diwument  which  is  a  complete 
bill  of  exchange  in  all  respects  except  that  of 
the  signataro  of  the  drawer  is,  when  in  the  hands 
of  the  intended  drawer,  a  v^uable  security ; 
and  is  also  by  virtue  of  s.  18  of  the  Bills  of 
Exchange  Act,  18''2,  a  bill  of  exchantje.  Such 
a  document  is  therefore  a  security  for  the  pay- 
ment of  money  within  8.  75  of  24  &  25  Vict. 
c.  9fi.  Beg.  V.  Jhnri  rman,  «0  L.  J.,  M.  C.  13  ; 
f  1891]  1  Q.  B.  112  ;  63  L.  T.  632  ;  39  W.  B.  207  ; 
17  Cox,  C.  C.  151  ;  55  J.  P.  373. 

Money  intrasted  for  Speeifle  Pun>oae— Con- 
TerBion  of  Honey  by  StockbrokBr.]— On  the 

2iid  November,  1B85,  W.,  by  letteriuslructcd  the 
prisoner,  a  stockbroker,  to  buy  for  him  on  the 
following  day  certain  stock  at  90,  to  hold  for  a 
rise,  the  time  to  close  to  be  left  open,  and  inclosed 
a  cheque  for  21i.  5*.  "for  cover  and  commission." 
On  the  3rd  November  the  stock  specified  was  at 
914,  and  the  prisoner  paid  the  cheque  into  his 
bank  without  purchasing,  and  subsequently 
'.spent  the  money  for  his  own  use,  the  balance 
standing  to  his  credit  at  the  banker's  on  the 
14th  November  being  only  %l.  Upon  a  case 
reserved  at  the  trial  of  an  indictment  under 
24  &  25  Vict,  c.  yii,  s.  75,  which  charged  the 
prisoner  for  that  he  having  been  intrusted  as  a 
broker  and  agent  with  a  Kccurity  for  the  payment 
of  money,  with  a  direction  in  writing  to  apply 
it  for  a  specific  purpose,  in  violation  of  good 
faith,  and  contrary  to  the  terms  of  such  direc- 
tion, converted  to  his  own  use  such  security  : — 
Held,  that  the  prisoner  was  merely  the  agent  of 
W.  to  hold  and  apply  the  money  for  which  ihu 
cheque  was  sent  for  a  sjiecitic  purpose,  and  that 
he  was  rightly  couvicted  under  the  circumstances 
of  having  converted  the  clicque  to  his  own  use, 
as  chargul  in  the  indictment.  Reg.  v.  Cronmire, 
54  L.  T.  580;  16  Cox,  C.  C.  42  ;  51  J.  P.  104— 
O.CB, 


DireoUon  in  Writing— T«Ddee  of  Ooods.] — ^B* 

agreed  to  purchase  com  from  S.  and  T.  at  a 
certain  price,  and  received  delivery  orders  for  tb  s 
same.  Before  actually  taking  delivery,  B.  signed 
an  undertaking  directed  to  S.  and  T.  to  the 
following  effect: — "In  consideration  of  your 
delivering  to  me  the  Indian  com  bought  this  day, 
I  hereby  undertake  to  hand  you  the  proceeds  of 
the  same  as  and  when  received,  and  tu  hold 
myself  responsible  for  deficiency  should  there  be 
aii3',"  B.  subsequently  sold  the  com  and  appro- 
priated the  proceeds  to  his  own  use : — Held,  that 
B.  was  not  nn  agent  but  the  vendee  of  the  goods, 
and  that  s.  75  of  24  &  25  Vict.  c.  96,  did  not 
apply.    Jteg.  v.  Bredin,  15  Cox,  0.  C.  412. 

'*  Or  other  Agent."]— In  24  k.  25  Vict.  c.  69, 
s.  75 — which  enacts  that  whosoever,  having 
been  intrusted  as  a  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  chattel  or 
valuable  security  for  safe  custody  or  for  any 
special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer,  or  pledge,  shall  in  violation 
of  good  faith  and  contrary  to  the  object  or 
pu  ■iK>se  for  which  such  chattel,  security,  6;c., 
was  intrusted  to  him,  sell,  negotiate,  &c.,  or  in 
any  manner  convert  to  his  ovm  use  or  benefit 
SQcb  chattel  or  security,  shall  be  guilty  of  a 
misdemeanour — the  words  "or  other  agent" 
apply  to  peiTions  whose  occupation  is  similar  to 
those  enumei-ated  in  the  section,  and  do  not 
include  any  ordinary  agent  who  may  from  time 
to  time  be  intrusted  with  valuable  securities. 
Where,  therefore,  the  prisoner,  who  was  not  a 
banker,  merchtmt,  Inttkra,  or  attorney,  was  em- 
ployed by  the  prosecutors,  who  were  railway 
contractors,  to  procui-c  for  them  a  contract  for 
the  construction  of  a  foreign  railway,  and  was 
charged  under  s.  76  with  having  misappropriated 
valuable  securities  with  which  the  prosecutors 
had  intrusted  him  in  the  course  of  his  employ- 
ment : — Held,  that  the  facts  disclosed  no  offence 
within  the  meaning  of  the  section,  and  that  the 
prisoner  was  not  liable  to  be  committed  with  a 
view  to  his  extradition.  Meg.  v.  I'ortvgal  or 
De  Portugal,  In  re,  56  L.  J.,  Q.  B.  667 ;  16 
Q.  B.  D.  487  ;  34  W.  R.  42 ;  60  J.  P.  601. 

Broker  or  Agent- Qnmtioa  tot  Jnry.]  — 

Whether  a  person  intrusted  with  a  security  for 
the  payment  of  money  with  a  direction  in 
writing  as  to  its  application,  or  as  to  the  appli- 
cation of  the  proceeds  thereof,  was  so  intrusted 
as  a  broker  or  agent  within  the  meaning  of  s.  76 
of  24  26  Vict.  c.  96,  is  a  question  of  fact  for  the 
jury ;  and  the  more  fact  that  such  person  had 
an  interest  in  the  transaction  greater  than  that 
of  a  mere  agent  would  not  deprive  him  of  his 
capacity  of  agent.   Reg.  v.  Jiowerman,  supra. 

"Direction  in  Writing  to  apply  Money."] — 

Trust  money  had  been  invested  on  mortgage. 
The  mortgage  was  paitl  off,  and  the  money  left 
in  the  hands  of  the  family  solicitor,  Tvho  wrote  to 
the  person  beneticiaUy  intei-cstcd,  "  Il.'s  money 
was  paid  on  Saturday,  the  6th  day  of  April,  2,500/. 

and  interest  Let  me  know  how  you 

would  like  to  have  the  2.5002.  invested,  whether 
in  the  funds  or  on  mortgage.  I  can  get  you  4  pet 
cent,  on  a  good  security,  but  no  more  More  ihan 
i  per  cent,  is  not  to  be  obtained  upon  such 
securities  as  trastccs  would  be  justified  in  invest- 
ing." The  answer  was  dated  the  Uth  day  of  April : 
''  Will  consult  C.  at  once  about  the  money,  and 
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let  yon  know.  I  do  not  wish  it  placed  in  the 
ftmcls.  I  am  Terr  glad  it  is  paid  over,  and  hope 
it  ia  well  Becared  bj  this  time."  At  or  near  the 
date  ot  these  letters  it  was  clear  that  the  money 
had  been  fraadulently  appropriated  to  his  own 
use  by  the  EoUcitor :— Qusere,  whether  the  above 
letters  amounted  to  a  direction  in  writing  to 
Apply  the  money  within  s.  75  of  2-1  &  25  Vict, 
c.  96.  Jt«r.  V.  Fttltagar,  14  Coi,  C.  C.  370  ;  ii 
J.  P.  57. 

Where  money  was  intrusted,  withont  any 
'direction  in  writing,  to  the  prisoner  as  a  notary, 
with  a  view  to  re-investment  as  soon  as  cither  he 
or  his  customer  should  liave  found  a  suitable  in- 
Tcstment,  and  he  misappropriated  such  money : 
— Held,  that  there  was  no  evidence  any 
offence  against  24  &  25  Vict,  c.  96,  s.  75,  because 
the  first  part  of  that  section  requires  that  the 
money  should  have  been  intrusted  with  a  direc- 
tion in  writing,  and  the  second  part  does  not 
apply  to  money.  Hellencovtre,  lure,  60  L.  J., 
H.  C.  83;  ri81»I]  2  Q.  B.  122;  64  L.  T.  461 ; 
JJ9  W.  B.  381 ;  17  Cox,  0.  C.  253!,  55  J.  P. 
€94. 

A  stock  and  share  dealer  was  employed  by  a 
lady  to  purchase  securities  for  her.  He  bought 
in  his  own  name,  and  received  money  from  her 
from  time  to  time  to  cover  the  amounts  he  had 
paid  or  had  to  pay  for  the  securities.  Sucli  pay- 
tnents  were  not  made  against  any  particular 
item,  but  in  cheques  for  round  sums.  On  one 
occasion  he  wrote  to  her,  "  I  inclose  a  contract 
note  for  300Z.,  Japanese  bonds,  at  112,  336?.;" 
and  the  contract  note  ran,  "  Sold  to  Mrs,  S.  300?. 
J.  at  112,  33GI.,"  and  was  signed  by  him.  She 
wrote  in  reply,  "  I  have  just  received  your  note 
and  contract  note  for  the  Japanese  shares,  and 
inclose  a  cheque  for  336/.  in  payment."  The 
dealer  never  paid  for  the  bonds,  but  in  violation 
of  good  faith  appropriated  to  his  own  use  the 
proceeds  of  the  cheque : — Held,  that  the  letter 
was  a  direction  in  writing  to  apply  the  proceeds 
of  the  cheque  to  pay  for  the  bonds,  if  tney  had 
still  to  be  paid  for,  within  the  meaning  of  24  & 
25  Vict,  c,  Q'-,  a.  75 ;  and  that  he  was  rightly 
convicted  of  a  misdemeanour  under  that  section. 
Iteg.  V.  dtrittian,  43  L.  J.,  M.  C.  1 ;  L.  R.  2  C.  C. 
fl4  ;  29  L.  T.  654  ;  22  W.  B.  132 ;  12  Cos,  C.  C. 
&02. 

An  agent  was  employed  to  sell  goods  on  com- 
mission, and  as  soon  as  he  received  moneys  from 
customers  he  was  to  remit  them  to  his  employers. 
During  the  employment  his  employers  wrote  to 
him.  "  We  will  send  H.,  B.,  and  P.  their  bills 
at  the  end  of  the  month,  and  the  same  day  that 
you  receive  the  money  from  the  customers  you 
must  remit  it  to  us.  We  will  attend  to  your 
order,  as  our  arrangements  were  to  remit  as  soon 
as  you  received  it,  as  you  said  they  would  not 
pay  much  before  the  20tli  o£  each  month": — 
Held,  tliat  this  letter  was  not  a  direction  in 
writing  as  to  the  application  or  disposition  o£ 
moneys  received  by  the  agent  within  s.  75  of  the 
24  &  25  Vict.  c.  96.  Bey.  v.  Broujnlow.  39  L.  T. 
479 ;  14  Cox,  C.  C.  216. 

 Evidence.] — An  allegation  in  an  indict- 
ment that  A.  placed  valuable  securities  in  the 
hands  of  B.  "  with  an  order  in  writing  to  invest 
the  proceeds  in  the  government  funds,"  is  not 
supported  by  proof  of  an  order  in  writing,  direct- 
ing B.  to  invest  the  proceeds  in  the  government 
funds,  in  case  of  any  unexpected  accident 
happening  to  A.  Itax  t.  WhUe^  4  Car.  Ac  P. 


Indiotznmt — ^Written  Direction.  ]— An  indict- 
ment on  7  ft  8  Geo.  4,  c.  29,  s.  49,  ^[ainst  a 
broker  for  embezzlement  of  a  security  for  money, 
must  have  alleged  a  written  direction  to  him  as 
to  the  application  of  the  piDceeds,  Seg.y.G^de. 
2  M.  ft  Bob.  435. 

Ditolontre  of  Circnmitaneig  In  what  Caiw 

Applicable.] — Semble,  a  disclosure  of  any  iU^al 
act  to  which  the  statute  relates  must,  to  be 
rendered  available  as  a  protection,  be  made  bonft 
fide,  and  must  not  be  a  mere  voluntary  statement 
made  for  the  express  purpose  of  screening  the 
person  maldag  it  from  the  consequences  of  his 
acts,  ^rahan.  Pavl  and  SaUa.  In  n,l  Cox, 
C.C.85. 

An  agent  intrusted  with  a  bill  of  lading,  with- 
out authority  of  his  principals,  and  in  violation 
of  good  faith,  deposited  it  with  bankers  for  his 
own  benefit,  as  a  security  for  advances.  He  was 
charged  with  this  offence  before  a  magistrate. 
Xbe  depositionB  which  were  taken  in  support  of 
the  charge  contained  ample  evidence  to  support 
it.  Having  become  bankrupt,  he  was  taken  by 
his  creditors  and  examined  respecting  the  sul^ 
ject-matter  of  the  charge  before  a  commissioner 
in  bankruptcy,  and  then  made  a  statement  in 
every  respect  in  accordance  with  the  evidence 
in  the  depositions.  He  was  afterwards  indloted 
on  the  same  charge.  On  the  trial,  his  examina- 
tion in  bankruptcy  was  offered  by  him  as  a 
defence,  as  showing  that  he  had  disclosed  the 
act  before  a  commissioner  in  bankruptcy  pre- 
viously to  being  indicted  for  the  offence,  and 
tliat  therefore  he  was  not  liable  to  conviction, 
l7Tirtue<^5ft6Vict.  c39,  S.6.  Thiseridotce 
of  a  disclosure  was  held  to  be  admissible  under 
not  guilty.  Iteff.  v.  Sheen,  Bell,  0.  C.  97 ;  28 
L.  J.,  M.  C.  91 ;  6  Jar.  (HjB.)  151 ;  7  W.  B.  366 ; 
8  Cox,  C,  C.  143. 

The  majority  of  the  court  was,  however,  of 
opinion,  that  as  the  agent  only  stated  before  the 
commissioner  matter  which  had  been  previous^ 
known,  and  previously  proved  before  me  magis- 
trate, he  had  not  made  any  disclosure  within  the 
meaning  of  the  statute,  and  consequently  was 
not  entitled  to  protection.  The  minority  held, 
that  as  the  statement  of  the  agent  was  obtained 
on  a  compulsory  examination,  instituted  bonft 
fide  by  the  creditors  for  their  own  interest,  it 
was  a  disclosure  before  a  commissioner  within 
the  act,  notwithstanding  the  prerions  publicity 
of  the  matter  there  inqaired  into.  Jb. 

d.  Persons  employed  In  Public  Sarrioe. 

Who  are — County  Court  Bailiff;]— The  higb 

bailiff  of  the  county  court  appointed  one  Parsons, 
under  the  powers  contained  in  the  county  court 
acts,  a  bailifi  to  assist  htm  in  his  duties. 
Parsons  acted  under  the  orders  of  the  high 
bailiff ;  his  duties  thus  prescribed  were  to 
execute  writs  of  fi.  fa.,  and  to  return  the  pro- 
ceeds to  the  registrar  of  the  county  court  within 
twenty-four  hours  : — Held,  that  Parsons  was  not 
a  person  "  employed  in  the  public  service  of 
Her  Majesty"  within  the  meaning  of  24  &  25 
Vict.  c.  96,  s.  70,  but  was  the  servant  of  the 
bailiff.  Jtf-g.  v.  Glover  (9  Cox,  C.  C,  601)  ;  Reg. 
V.  Graham  (13  Cox,  C.  C.  57),  distinguiaheo. 
Reg.  V.  Pargong,  IC  Cox,  C.  C.  498. 

 Inspeotor  of  Prisons.] — An  inspector  of 

prisonsduly  authorised  to  receive  the  contributions 
of  parents  towards  the  maintenance  of  their 
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chiltlren  committed  to  reformatory  and  indnstrinl 
H  hoola  under  29  &  30  Vict.  cc.  117,  118,  and 
,  instructed  to  pay  the  amount  received  into  the 
Jirnk  of  England,  to  the  credit  of  the  paymnster- 
pcneral,  employed  the  prisoner,  a  member  of  the 
[.olice  force  of  a  borough,  as  bis  agent  in  taking 
pi  oceedings  against  the  parents  of  such  children 
for  the  recovery  of  such  contributions  on  his 
behalf,  and  for  generally  carrying  out  the 
provisions  of  the  Reformatory  and  Industrial 
t^chools  Act.  Under  this  employment  the 
prisoner  received  and  misappropriated  moneys, 
the  contributions  of  parents,  ordered  magis- 
trates to  be  paid  for  the  maintenance  of  their 
children  in  the  schools : — ^Held,  that  he  was, 
while  so  employed,  in  the  public  service  of  her 
Majesty,  so  as  to  render  nim  amenable  to  an 
indictment  for  embezzlement  under  24  &  25  Yict. 
c.  96,  a.  70.  Reg.  t.  Graham,  32  L.  T.  38  ;  23 
W.B.326;  18  Cox,  C.  a  67. 

Koncf  zwwiTsd  by  mrtae  of  Employment.  ]— 

It  was  proved  that  a  post-office  letter-carrier  was 
in  the  daily  habit  of  calling  at  the  lodge  of  an 
infii-mary,  and  there  reeeiving  letters,  with  a 
penny  on  each,  to  prepay  the  postngc  of  them  ; 
and  that  he  took  them,  with  the  ptnny,  to  the 
post-offlce  ;  and  that,  during  his  illness,  a  person 
who  had  performed  his  duties  did  the  like. 
There  was  no  evidence  of  any  appointment; — 
Held,  in  an  indictment  under  2  &  3  Will.  4,  c.  4, 
B.  1,  for  embezzling  some  of  the  pence  thus 
received,  that  this  was  evidence  to  go  to  the 
jury,  that  the  pence  were  received  by  the 
prisoner  by  virtue  of  his  employment  as  a  letter- 
carrier.   S^.  V.  Sincmend,  Car.  &  M.  178. 

Evidence  of  Service.] — On  an  indictment  for 
embezzlement  against  a  letter-carrier,  as  !i  jicr^on 
employed  in  the  public  service  of  her  Majesty, 
it  is  not  necessary  to  prove  his  appointment  as 
a  letter-carrier,  but  evidence  of  his  having  acted 
as  such  is  sufficient.  Jffx  v.  Jiorrctt,  6  Car.  &  P. 
124. 

If  the  wife  of  a  party  to  whom  a  letter  is 
directed  pays  the  postage  r.f  the  letter,  she  is 
entitled  to  demand  an  overcharge  made  for  it : 
Mid  a  refusal  on  the  pa.rt  of  the  letter-carrier  to 
account  for  it  to  her  is  evidence  of  an  embezzlemen  t 
hyhim.  Ih. 

4.  IXDICTHBKT. 

a.  ATonnent  aa  to  vhoae  Serrloe. 

WUlst  FiiMnur  a  Olark.] — An  indictment  for 
embezzlement  of  money  received  by  a  clerk, 
whilst  such,  was  good  under  2  &  3  Will.  4,  c.  4, 
without  alleging  the  embezzling  to  have  taken 
place  whilst  he  was  clerk.  '  JUx  Zor^l,  2  M. 
ft  Bob.  236. 

Agalnit  Clerki  of  JoIst4(toek  Oompaniet.]— A. 

was  indicted  for  embezzlement  whilst  clerk  to  B. 
and  others.  A.  was  secretary  and  cashier  to  a 
company  calling  themselves  "  The  R.,  M.  and  H. 
Coal  Company  (Limited)  the  number  of 
members  exceeded  twenty ;  the  name  of  the 
company  was  over  the  door ;  the  shares  were 
transferable  without  the  consent  of  the  other 
shareholders ;  and  a  minute-book,  iu  which  the 
resolutions  were  entered,  was  kept.  No  certifi- 
cate of  incorporation  was  put  iu  evidence: — 
Beld,  that  he  was  rightly  convicted  as  the  servant 
irf  B.  and  others,  there  being  no  evidence  which 
ought  to  have  been  left  to  the  jnry  that  the 


companv  was  incorporafal.  Jteg.  v.  PranklaTulj 
L.  &L  C."276  ;  32  L.  J.,  M.  C.  69  ;  !)  Jar.  C>;.8.> 
388 ;  7  L.  T.  799  ;  11  W.  B.  346  ;  9  Cox,  C.  C. 
273. 

Againit  Fartons  Employed  hy  PartKen.]— A 

servant  in  the  employment  of  two  persons,  as 

partners,  must  be  considered  as  the  servant  of 
each.    Mex  v.  Leerh,  3  titark.  70. 

A.,  being  one  of  several  proprietors  of  a  coach, 
employed  B.  to  drive  it  when  he  did  not  himself 
drive  it.  It  was  B.'s  duty,  on  each  day  he  drove^ 
to  tell  a  book-keeper  how  much  money  be  bad 
taken  ;  the  book-keeper  entering  that  sum  in  a 
book  and  also  on  the  way-bill ;  B.'s  duty  then 
was  to  pay  over  the  sums  to  A,  B.  gave  true 
accounts  to  the  book-keeper,  who  made  true 
entries  ;  but  B.  accounted  for  smaller  sums  to 
A.,  saying  that  those  were  all,  and  paid  over  to  A. 
theee  smaller  sums.  All  the  proprietors  were 
interested  in  the  money,  but  A.  was  the  person 
to  receive  it,  and  he  was  accountable  to  his  co- 
proprietors  : — Held,  on  an  indictment  for  em- 
bezzlement, tliat  B.  was  rightly  de$tcribed  in  the 
indictment  as  the  servant  of  A.  J2m.  t.  Whitef 
8  Car.  &  P.  742. 

Collector  of  Poor-Bates.]  —  A  collector  of 
poor-rates,  employed  by  the  overseers,  is  pro- 
perly charged  with  embezzlement,  as  servant  to- 
the  overseers,  although  there  are  churchwardena 
for  the  same  parish,  who  took  part  in  nmiriTig 
the  rate.  v.  Adejf,  1  Den.  C.  C.  571 ;  4  New 
i^e&s.  Cas.  3tt0  ;  T.  &  M.  296  ;  8  Car.  K.  339  ; 
19  L.  J.,  M.  C.  110 ;  14  Jnr.  666 ;  4  Cox,  C. 
208. 

Afiiitant  Overteer.]— An  assistant  overseer, 

appointe<I  by  a  parisli  council,  is  properly  de- 
s-oribed  in  an  indictment  for  embezzlement  as- 
the  servimt  of  the  inhabitants  of  the  parish. 
llcf/.  V.  SmnUmuii.  60  L.  J.,  Q.  B.  82 ;  [1897]  1 
0.  B.  4  :  7.>  L.  T.  394  ;  45  W.  R.  249  ;  18  Cox, 
C.  C.  451 ;  61  J.  P.  312— C.  C.  R. 

An  assistant  overseer  of  a  parish,  elected  by 
the  parishioners  in  vestry,  under  59  Geo.  3,  c.  12, 
s.  7,  who  lis  his  duties  and  salary,  is  to  be 
deemed  the  servant  of  the  inhabitants  of  the 
parish,  and  to  receive  money  collected  by  him 
for  the  poor-rate  levied  upon  the  parish  as  such 
servant,  and  may  be  so  described  in  an  indict- 
ment for  embezzling  such  moneys  so  received. 
Rf-a.  v.  Carpertter,  35  L.  J.,  M.  U.  169 ;  L.  B.  1 
C.  C.  29  ;  12  Jur.  (N.s.)  380 ;  14  L.  T.  572 ;  14 
W.  R.  773  ;  10  Cox,  C.  C.  246. 

UiKier  ail  order  of  the  Poor  Law  Commissioners, 
foundeil  on  4  &  5  Will.  4,  c.  70,  s.  46,  the  board 
of  guardians  of  a  union  appointed  A.  an  assistant 
ovei'seer  of  a  district  in  the  union,  of  which  the 
township  of  F.  formed  a  part,  and  his  duty  was 
to  as-jist  the  overseers  of  each  of  the  townships 
of  the  district.  A.  was  paid  a  salary  by  the 
guardians.  A.  received  sums  for  poor-rate  from 
ratepayers  of  the  township  of  F.,  which  he  oaijht 
to  have  paid  over  to  the  bankets  of  the  orerscers 
of  that  township,  instead  of  which  he  embezzled 
them  : — Held,  that  A.  was  not  indictable  for  em- 
bezzling this  money  as  the  money  of  the  over- 
seers, as  he  was  not  their  servant ;  and  that  he 
was  not  indictable  for  this  embezzlement  as  the 
servant  of  the  guardians,  because,  if  he  was  their 
servant,  it  was  not  their  money.  Bm.  t.  Tliuw- 
iend,  2  Car.  &  K.  168 ;  1  Den.  C.  C.  167 ;  2  Cox, 
C.  C.  24. 

Treasurer  to  Ooardiuu.]— The  treasnrei  to  the 
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guardians  of  the  poor  of  Birmingham,  appointed 
under  a  local  and  personal  act,  is  a  servant  of  the 
guardians,  and  as  such  is  indictable  for  embezzle- 
ment. B^.  T.  Welek,  2  Car.  ft  E.  296  ;  1  Den. 
C.  C.  199  ;  2  Cox,  C.  C.  85. 

Bailiff  of  Coonty  Coort.] — A  bailiff  of  a  county 
court  who  ha3  fraudulently  appropriated  the 
proceeds  of  levies  made  onder  the  process  of  the 
coun^  court,  cannot  for  this  misconduct  be 
convicted  as  a  servant  of  the  high  bailifi  vitli 
bavii^  embeztlcd  the  moneys  of  Uie  high  bailiff 
his  master.  Reff.  v.  Olover,  L.  &  C.  466 ;  33 
L.  J.,  M.  C.  169;  10  Jur.  CN.S.)7I0;  10  L.  T. 
582 ;  12  W.  R.  885  i  9  Cox,  C.  C.  500. 

Servant  of  Joint  Committw.] — A.  was  em< 

ployed  at  a  railway  station  belonging  to  four 
<Iifforent  companies,  ami  which  was  maintained 
out  of  a  joint  fund.  The  servants  at  this  station 
were  appointed  and  paid,  and  might  be  dismissed, 
by  a  committee  of  directors  of  the  several  com- 
panies. A.'s  duty  was  to  deliver  parcels  which 
arrived  at  the  station  by  the  trains  of  the 
different  companies,  and  to  (lay  over  the  money 
received  for  them  to  the  chief  clerk  of  the  parcels 
office.  The  chief  clerk  then  paid  over  such 
money  to  the  cashier  of  the  committee,  who 
kept  a  separate  account  for  each  company,  and 
paid  the  money  over  directly  to  the  company  to 
which  it  belonged,  or  its  bankers.  A.  having 
embezzled  money  received  by  him  in  the  coarse 
of  his  duty,  he  was  charged  in  different  counts  of 
an  indictment  as  being  the  servant  of  the  par- 
ticular company  whose  money  he  had  emljezzled, 
of  the  four  companies,  of  the  committee,  and  of 
the  station-master : — Held,  that,  at  all  events, 
he  was  proper^  charged  as  being  the  scrvaQt  of 
the  four  companies.  Itcg.  v.  Bayley,  Dears.  &  B. 
121  ;  26  L.  J.,  M.  C.  4  ;  2  Jar.  (NA)  1171;  5 
W.  H.  48  ;  7  Cox,  C.  C.  179. 

Effect  of  Eeuaignment  by  Creditor's  Tnutee 
to  Debtor,] — The  prisoner  was  engaged  by  U.  at 
weekly  wages  to  manage  a  shop.  U.  assigned  all 
his  estate  and  effects  to  R.,  and  a  notice  was 
servetl  on  the  prisoner  to  act  as  the  agent  of  R.  in 
the  management  of  the  shop.  For  fourteen  days 
afterwards  R.  received  from  U.  the  shop  moneys. 
Then  the  shop  money  wan  taken  by  U.  as  befoije. 
The  prisoner  received  Ua  weekly  wages  from  U. 
during  the  whole  time.  Some  bme  uter  a  com- 
position deed  was  execnted  by  R.  and  X}.,  and 
U.'s  creditors,  by  which  R,  reconveycd  the  estate 
and  effects  to  U, ;  but  this  deed  was  not  regis- 
tered until  after  the  embezzlement  charged 
against  the  prisoner : — Held,  tliat  he  was  the 
servant  of  U.  at  the  time  of  the  embezzlement. 
/;  g.  V.  I)ix»n,  19  L.  T.  384  ;  17  W.  K.  180 ;  11 
Cox,  C.  C.  178. 

Officers  of  Friendly  Sooiaties,  fto. — TmitesB,] 

— The  trustees  of  a  benefit  building  society  bor- 
rowed money  for  the  purposes  of  their  society  on 
their  individual  responsibility  (there  being  no 
rule  of  the  society  authorising  them  to  borrow 
money).  The  money  on  one  occasion  was 
received  by  the  secretary,  and  embezzled  by 
him : — Held,  that  he  might  be  chained  in  an 
indictment  for  embezzlement  as  the  servant  of 
W.  and  others,  W.  being  one  of  the  trustees  and 
a  member  of  the  society.  Beg.  t.  Redford,  21 
I*  T.  508  ;  11  Cox,  C.  C.  367. 

In  an  indictment  against  the  cl^k  of  a  savings 
bank  for  embezzlement,  he  is  properly  described 


as  clerk  to  the  trustees,  though  elected  by  the 
managers.   Rex  v.  Jensiiny  1  M.  C.  C.  434. 

A  member  of  and  secretary  to  a  society 
fraudulently  withholding  money  received  from  a 
member  to  be  paid  over  to  the  trustees,  may  be 
indicted  for  embezzlement,  and  may  be  stated  to 
be  the  clerk  and  servant  of  the  trustees ;  and 
the  money  may  be  properly  stated  to  be  their 
property,  though  the  society  is  not  enrolled,  and 
though  the  money  ought  in  the  ordinary  course 
to  have  been  received  by  a  steward.  Rex  v. 
Sail,  1  M.  C.  C.  474. 

A.  was  indicted  for  embezzlement  as  being  a 
clerk  and  a  servant  of  B.,  C.  and  D.  A.  was  a 
member  of,  and  secretary  to,  a  properly  certified 
friendly  society,  of  which  B.,  0.  and  D.  were  the 
trustees,  and  had,  from  time  to  time,  received 
(though  not  in  his  capacity  of  secretary)  funds 
belonging  to  the  society,  somci  part  of  which  he 
appropriated ; — Held,  that  A,  was  properly  con- 
victed of  embezzlement  as  the  clerk  and  servaat 
of  B.,  C.  and  D.  Reg.  v.  Proud,  L.  it  C.  K7  ;  31  L. 
J.,  M.  C.  71  ;  8  Jur.  (n.s.)  142 ;  5  L.  T.  381 ;  10 
W.  R.  62  ;  9  Cox,  C.  C.  22. 

It  is  embezzlement  in  the  clerk  of  a  friendly 
society  fraudulently  to  withhold  the  rents  of  a 
house  collected  in  the  course  of  his  duty  as  clerk  ; 
and  he  may  be  laid  to  be  the  clerk  or  servant  of 
the  trustees  to  whom  the  house  was  conveyed,  i£ 
appointed  either  by  them  or  the  society.  Beg.  t. 
Miller,  2  M.  C.  C.  249. 

The  secretary  of  an  unenroUed  friendly  society, 
whose  duty  it  is  to  receive  the  weekly  con- 
tributions of  the  members,  to  enter  them  in  a 
book,  and  hand  over  the  amount  to  the  treasurer, 
who  in  his  turn  pays  it  into  a  bank  in  the  names 
of  the  trustees  ol  t^e  society,  may  be  properly 
described  as  the  servant  of  the  trustees  in  an 
indictment  clmi^ng  him  with  embezzling  sums 
so  received,  and  he  cannot  be  described  as  the 
servant  of  the  treasurer.  Mtg.  v.  Woolley,  4  Cox, 
C.  C.  251. 

A  secretary  of  a  friendly  society  under  18  tc  19 
Tict.  c.  63,  in  which  no  trostee  had  ever  been 
appointed,  was  convicted  on  an  indictment  for 
embezzlement,  the  indictment  describing  hi'm  as 
the  servant  of  the  treasurer,  and  also  as  the 
servant  of  C.  (a  member)  and  others  ; — Held, 
that  the  conviction  was  wrong.  Reg.  v.  Diprote, 
19  L.  T.  292  ;  17  W.  R.  180  j  11  Cox,  C.  d  185. 
S.  P.,  Reg.  V.  Blaehhtm,  II  Cox,  C.  C.  167. 

A  member  of  and  secretary  to  a  benefit  society^ 
deriving  a  percentage  from  the  funds  of  the 
society,  received  in  the  course  of  his  duty  certain 
money  from  the  members  of  the  society,  which 
it  was  his  duty  to  pay  into  an  account  in  the 
savings  bank  kept  in  the  names  of  certain  other 
members  of  the  society.  Instead  of  paying  tiie 
money  into  the  bank  he  appropriated  it : — ^Hdd, 
that  he  could  not  be  convicted  of  embezzling  the 
money  upon  an  indictment  charging  him  to  be 
the  servant  of  "  A.  B.  and  others,"  and  laying 
the  money  to  be  that  of  "A.  B.  and  others,"  A. 
B.  being  an  ordinary  member  of  the  sode^. 
Beg.  y.  l^ft,  4  Cox,  0.  a  169. 

b.  ATwment  aa  to  whose  Motuy  ov 

Oooda. 

That  Koney  Embenled  is  Property  of 
Vaster,] — In  an  indictment  under  39  (ieo.  3, 
o.  85,  against  a  servant  for  embezzling  money 
received  on  his  maater'a  account,  it  is  not 
sufficient  to  follow  the  words  ot  the  statute,  but 
there  must  be  a  positive  allegation  thai  the 
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money  was  the  property  of  the  master.  Bfr  t. 
JtfGregor,  3  Bos.  &.  P.  106;  R.  &  B.  23.  S.  P., 
Jlex  V.  Seacall,  I  M.  C.  C.  15. 

Aninst  OollMton  of  Bstei.]— A.  was  employed 
by  the  oveiseers  <A  a  parish  to  collect  poor-rates 
on  their  aeconnt.  As  their  agent  ho  demanded 
the  amount  of  a  rate  from  the  landlord  oE  a  house 
who  uBually  paid  his  tenants'  poor-rates :  he  en- 
tered the  amount  in  his  book  as  uncollected  and 
■as  legallyi  cxcu6c<l,  and  embezzled  the  sum : — 
Held,  that  although  the  overseers  might  not  have 
been  able  to  enforce  the  payment  of  the  sum  so 
cmbezKlcd,  he  received  it  in  virtue  of  his  employ- 
ment, and  oa  account  of  hU  employers,  and  that 
it  was  not  necessary  to  lay  the  money  as  the  joint 
property  of  the  churchwardens  and  overseers. 
Jteg.  V.  Adey,  4  Mew  Sess.  Cas.  360  ;  1  Den.  C.C. 
hn  ;  T.  &  M.  296  ;  3  Car.  k  K.  339  ;  19  L.  J.,  M. 
C.  149  ;  H  Jur.      ;  4  Cox,  C.  C.  208. 

In  BQch  case  it  is  sufficient  to  describe  the 
money  received  \ty  the  collector  for  the  rate  as 
the  property  of  the  overseers  only,  naming  them. 
lb, 

Agahut  Servant  Employed  by  Partners.] — 

A.  ,  being  one  of  several  proprietors  of  a  Here- 
ford and  Birmingham  coacn,  horsed  it  from  Here- 
ford to  Worccsicr,  and  employed  B.  to  drive  it 
when  he  did  not  liimsclf  drive  it ;  B.  having  all 
the  gratuities  as  well  when  A.  drove  as  when  B, 
bimsclf  did  so.  It  was  the  duty  of  B.,  on  each 
day  when  he  drove,  to  tell  the  book-keeper  at 
Malvern  how  much  money  he  had  taken  ;  the 
book-keeper  entering  that  sum  in  a  book  and  on 
the  way-bill,  togeiher  with  what  he  had  taken 
himself  ;  and  he  then  had  to  pay  over  the  latter  to 

B.  ,  who  was  to  give  the  two  sums  to  A.  B.  gave 
true  accounts  to  the  book-keeper,  who  made  true 
entries ;  but  B.  accounted  for  smaller  sums  to  A., 
«ayiagthat  those  were  all,  and  paid  over  to  A. 
these  Bmaller  sums.  All  the  proprietors  were  in- 
terested in  the  money  ;  but  A,  was  the  person  to 
receive  it,  and  he  was  accountable  to  his  co- 
proprietors  : — Held,  that  the  money  emliezzled 
was  properly  laid  as  the  money  of  A.  Ileg.  v. 
White,  8  Car.  &  P.  742. 

Savings  Bank.] — The  property  of  a  savings 
bank  may  be  laid  as  the  property  of  A.  B,  (a 
trustee  o£  the  bank)  and  others,  under  s.  14  of 
7  Geo.  4,  c.  04,  notwithstanding  s.  8  of  9  Geo.  4, 
■c.  9,  refjuircs  it  to  Ijc  stated  as  the  property  of 
Xhe  trustees  in  their  proper  names.  Reg.  v.  Jiwll, 
1  Cox,  C.  C.  137. 

Against  Secretary  of  Friendly  Society.]— 

"Where,  by  the  rules  of  certain  unenrollcd  friendly 
societies,  the  membeis  of  one  lodge  were  at 
liberty  to  pay  their  contributions  to  another 
lodge,  if  more  convenient  to  them  so  to  do : — 
Held,  that  in  an  indictment  against  the  secretary 
of  a  lodge  for  embezzling  moneys  received  from 
a  memli^r  of  another  lodge,  the  moneys  may  be 
laid  as  the  property  of  the  trustees  of  his 
lodge,  to  whose  account  all  moneys  reccivcil  by 
liim  ought  to  be  paid,  although  the  trustees, 
in  their  turn,  would,  in  this  instance,  have  to  ac- 
count to  the  other  lodge  for  the  particniar  t<nm 
received  on  its  behalf.   Seg.  t.  WooUey,  4  Cox, 

C.  C.  2.0.^. 

A  member  of  and  secretary  to  a  society,  fraudu- 
lently withholding  money  received  from  a  mem- 
ber to  be  paid  over  to  the  trustees,  may  be 
indicted  for  embezzlement,  the  money  being 
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stated  to  be  the  trustees'  property,  though  the 
«>ciety  is  not  enrolled,  and  though  the  money 
ought  in  the  ordinary  course  to  have  been 
received  by  a  steward.  Rex  v.  Hall,  1  M.  C.  C. 
474. 

Amendment.] — The  secretary  of  a  friendly 

society,  of  which  A.  B.  and  others  were  trustees, 
was  charged  with  embezzling  money  belonging 
to  the  society.  In  the  indictment  the  property 
was  laid  as  "  of  A.  B.  and  others,"  witnout  ai- 
ling that  they  were  trustees  of  the  society  : — 
Held,  that  the  indictment  might  be  amended  by 
adding  the  words  "trustees  of,"  lie  Beg.  T. 
Marlu,  10  Cox,  C.  C.  367. 

0.  Otlier  Points. 

Within  Six  Calendar  Months.]— An  indict- 
ment, which  charges  in  one  count  that  within 
six  calcn^lar  months  the  prisoner  received  three 
sums,  laying  a  day  to  the  receipt  of  each,  and  that, 
"  on  the  several  days  aforesaid,"  he  embezzle»l 
these  sums,  is  bad,  because  it  docs  not  show  that 
the  sums  were  embezzled  within  six  months  of 
each  other  ;  and  this  objection  ought  to  be  taken 
on  demurrer,   lirg.  v.  Purdmte,  Car.  &  M.  617. 

An  indictment  which  contains  three  charges  of 
embezzlement  should  not  only  aver  thac  the 
moneys  which  are  the  subject  of  the  charges  were 
received  within  six  montlis,  but  should  also  aver 
(hat  thev  were  embezzled  within  six  months. 
Itfff.  v.  S'oake,  2  Car.  &.  K.  621). 

From  whom  Koney  Baoeived.] — In  an  indict- 
ment for  embezzling  money,  it  is  not  necessary 
to  state  from  whom  the  money  so  embezzltaJ  was 
received.   JU-x  v,  Beacall,  1  Car.  it  P.  313,  454. 

Exact  Sum  not  Keoessaxy.] — An  indictment 
for  embezzhiig  uee<l  not  have  specified  the  exact 
sum  embezzled.  Ilex  v.  Cumon,  B,  &  R.  303. 
S.  P.,  Itex  V.  Grore,  1  M.  C.  U.  447. 

"aerk  or  Servant*'  or  «In  the  Capaeity  of 
Clark  or  Sermt."]  —The  secretary  of  an  unen- 
rolled  friendly  society,  who  is  paid  a  yearly 
salary  out  of  its  funds,  is  properly  describe<l  in 
the  indictment  as  clerk  and  servant  to  the  trus- 
tees, and  it  would  be  incorrect  to  designate  him 
as  employed  in  the  capacity  of  clerk  and  servant. 
The  latter  description  only  applies  where  the 
prifoner  is  employed  on  temporary  occasions, 
and  does  not  nsually  fill  the  situation  of  clerk  or 
servant.   Il^g.  v.  Woolley,  4  Cox,  C.  C.  555. 

Felonionsly.] — An  indictment  is  sufEcicnt  that 
states  in  the  conclusion  that  the  prisoner  feloni- 
ously did  steal,  ix.,  though  the  word  feloniously 
was  not  inserted  in  the  former  part  of  the  indict- 
ment before  the  word  embeixled.  Jteat  v. 
Crighion,  K.  &  R,  62. 

Joinder  of  Connti.] — ^A  count  for  embezthng 
bank-notes  upon  the  statute  may  be  joined  with 
a  count  for  larceny.   Mex  v.  Jokns&n,  3 

Where,  in  an  indictment  for  embezzlement, 
there  is  a  second  count  charging  another  act  of 
embezzlement  within  six  months  from  the  first, 
under  7  &  8  Geo.  4,  c.  29,  s.  48,  but  alleging  the 
money  to  be  the  property  of  a  different  [>ersou 
from  that  mentioned  in  the  first  count,  the  words 
counecting  the  second  count  with  the  first  may 
le  reject^  as  surplusage,  and  the  second  count 
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dealt  with  as  an  independoit  connt.  S^.  t. 
WooUeu.  4  Cox,  C.  C.  251. 

A  pnsoner  was  indicted  In  the  first  count  for 
emb^zlement,  and  in  the  second  for  larceny,  aa 
a  bailee.  After  plea  pleaded  and  the  jury  was 
charged,  and  in  the  course  of  the  trial,  it  was 
objected  for  the  prisoner  that  the  indictment  was 
bad  for  misjoinder  of  counts.  The  court  over- 
ruled the  objection,  and  directed  the  prosecutor 
to  etect  upon  which  count  he  would  proceed,  and 
the  prosecutor  having  elected  to  proceed  upon 
the  second  count,  the  prisoner  was  found  guilty 
thereon: — Held,  that  the  conviction  was  right, 
Beg.  T.  Holman,  h.  St  C.  177  ;  8  Jnr.  (SS.) 
1082;  6  L.  T.  471;  10  W.  R.  718  ;  9  Cox,  0.  C. 
201. 

Where  an  indictment  for  embezzlement  could 
not  be  supported  because  the  offence  was  not  an 
embezzlement  but  a  larceny,  and  the  larceny 
count  stated  the  larceny  to  have  been  committed 
"  in  manner  and  form  aforciiaid  "  : — Held,  that 
the  prisoner  could  not  be  convicted.  Jie»  t. 
Murrat/,  6  Car.  St  P.  14 j  ;  1  M.  0.  C.  276. 

6.  Tbial  and  Evidencb. 

Venue.] — A  clerk,  whose  duty  it  was  to  remit 
at  once  to  his  employers  in  Middlei«ex  all  moneys 
collected  by  liim  as  their  clerk,  collected  at  York, 
on  the  IStb  oE  April,  a  sum  of  money  as  such 
clurk,  but  never  remitted  any  portion  of  it.  On 
the  lltth  and  20th  of  April  lie  wrote  and  postal 
from  places  in  Yorkshire  to  hia  employers  in 
Middlcicx  letters,  making  no  mention  of  the 
money  bo  collected,  and  on  the  21st  of  April  he 
wrote  anil  posted  at  Uoncastcr  in  Yorkshire  to 
his  employers  in  Middlesex  a  letter  which  was 
intended  to  make  them  believe  that  he  had  not 
then  in  fact  collected  the  money  in  tjuestion. 
These  Icttei-s  were  duly  received  by  the  employers 
in  Middlesex: — HeU,  that  the  receipt  of  the 
letter  of  the  21st  of  April  in  Uidillcdex  was  suffi- 
cient to  give  jurisdiction  to  try  the  prisoner  in 
Middlesex,  llrg.  v.  Ili>gffrg.  47  L.  J.,  M.  C.  11  : 
3  Q.  B.  D.  28  ;  37  L.  T.  473  ;  26  W.  It.  61 ;  14 
Cox,  C.  C.  22. 

It  was  the  doty  of  a  commercial  traveller  to 
icmit  daily  to  his  cniployers,  who  resided  in 
London,  the  moneys  wliieli  he  collected,  without 
reduction.  He,  on  the  1st  and  2nd  March,  l>i7S, 
collected  at  JlJcwnrk  two  sums  of  money  which 
he  did  not  remit  or  account  for  till  the  lirst  week 
in  April,  when  one  of  his  employers  went  to 
drantluun,  where  the  prisoner  resided,  saw  him, 
and  taxed  him  with  receiving  moneys  and  not 
Accounting  to  them  for  them.  The  prisoner 
then  and  there  handed  to  his  employer  a  list  of 
moneys  he  had  collected  and  not  accounted  for, 
including  the  above  two  sums.  There  was  no 
evidence  that  the  prisoner  returned  to  Grantham 
■on  either  of  the  days,  or  at  what  time  of  the 
lespcctive  days  he  received  the  two  sums  of 
money.  He  was  indicted  and  convicted  at  the 
borough  of  Grantham  Quarter  Sessions  for  cm- 
bczzl.-ig  the  above  two  sums  of  money: — Held, 
that  the  conviction  was  bad,  as  there  was  no 
evidence  o£  any  embezzlement  within  the 
borough  of  Grantham.  Jterf.  v,  Treadguld^ 
L.  T.  291  ;  14  Cox,  C.  C.  220. 

An  indictment  for  embezzlement  maybe  either 
laid  in  the  county  in  which  the  money  was  re- 
ceived, or  in  the  county  where  the  prisoner  dis- 
owned having  received  the  money.  ItfZ  v. 
Sohtm,  B.  &  R.  66  ;  1  East,  F.  C.  Add.  xxiv. ; 
3  Leach,  C.  C.  975. 


If  a  servant  receives  money  for  his  master  in 
the  cotmty  of  A.,  and  being  called  upon  to  ac- 
count for  it  in  the  county  of  B.,  t^ere  denies  the 
receipt  of  it,  he  may  be  indicted  fax  the  em- 
bezzlement in  the  latter  county.   Rex  r.  Taylor, 

3  Bos.  Ac  P.  696. 

A  prisoner,  who  was  employed  aa  a  travelling 
salesman  by  a  tradesman  living  at  N^ottingham, 
received  two  sums  of  money  for  his  master  in  the 
county  of  Derbyshire,  and,  having  appropriated 
them  to  his  own  use,  neglected  to  return  and  ac- 
count to  his  master  for  the  money,  as  it  was  his 
duty  to  do  ;  and  having  been,  about  two  months 
after  the  receipt  of  the  money,  met  by  his  master 
in  Nottingham,  and  on  being  asked  by  him  re- 
s[)ecting  the  two  sums  of  money,  said  be  was 
sorry  for  what  he  had  done — that  he  had  spent 
the  money  : — Held,  that  there  was  evitlence  to 
go  to  the  jury  of  an  embezzlement  in  Notting- 
ham, and  that  the  prisoner  was  rightly  tried 
there.  Beg.  v.  Murdoch,  2  Den.  C.  C.  298  ;  T.  & 
M.  604  ;  31  L.  J„  M.  C.  23  ;  16  Jar.  19  i  5  Cox, 
C.  C.  860. 

Particnlanof  Charges— Contents.] — If  a  pri- 
soner does  not  know  the  specific  acts  of  em- 
bezzlement intended  to  be  charged  against  him, 
he  should  apply  to  the  prosecutor  for  a  particular 
of  the  charges ;  and  if  it  is  refused,  the  judge 
will,  on  motion  supported  by  proper  affidavits, 
grant  an  order  for  such  particular  to  be  given, 
and  postpone  the  trial,  if  necessary.  Such  par- 
ticular ought  at  least  to  state  the  persons  from 
whom  money  is  alleged  to  have  been  received. 
Rex  V.  Ifodgson,  3  Oar.  &  P,  422.  S.  P.,  Itesj  v, 
Bovtyman,  6  Car.  &  P.  300. 

  Jurisdiction  to  Order.] — The  Court  of 

Queen's  Bench  has  no  jurisdiction  to  make  an 
order  upon  a  prosecutor  to  deliver  the  particulars. 
The  application  should  be  made  to  the  judge  at 
the  assizes.    Reg.  v.  IlatUtm,  1  Jur.  (N3.)  1139 ; 

4  W.  R.  122. 

Xvidenoe — ^IhatProseentoraTmiteeofBank,] 

— A  clerk  to  a  savings  bank  was  convicted  on  an 
indictment  charging  him  with  embezulement,  the 
property  being  laid  in  A,  In  order  to  prove  that 
A.  was  a  trustee  of  the  bank,  he  was  called,  and 
stated  that  since  the  commission  of  the  offence 
he  had  been  acting  as  a  trustee,  but  that  before 
that  date  he  had  attended  only  one  meeting, 
having  on  that  occasion  been  requested  to  do  so 
lest  there  should  be  a  deficiency  of  trustees  ;  but 
he  was  also  a  manager  of  the  bank,  and  it  did 
not  appear  that  any  act  was  done  by  him  at  that 
meeting  which  he  might  not  have  done  as  a 
manager  : — Held,  that  this  was  insuflicicnt  evi- 
dence of  acting  to  support  the  inference  uf  the 
legal  appointment  of  A.  as  a  trustee,  and  that 
the  conviction  was  wrong.  Reg.  v.  Ettex,  Dcani. 
&  B,  3G0  ;  27  L.  J„  M.  C.  20  ;  4  Jur.  i;» : 

6  W.  i..  82 ;  7  Cox,  C.  C.  384. 

 That  Prisoner  a  Servant.]— If  a  person 

receives  money  as  steward  of  another,  proof  of 
that  circumstance  is  sufficient  evidence  of  his 
being  a  stewai-d,  to  su^jiKirt  an  indictment  for 
embcszling  such  mon^.  Rea  v.  Jieacall,  I  Car 
ft  P.  812,  and  Beat  y.  WcUing$,  1  Cor.  &  P.  434, 
4o7. 

A  person  indicted  as  servant  to  guardians  of 
the  poor  of  a  pariah  : — Hold,  that  the  admission 
by  him  contained  in  the  condition  of  his  bond 
for  the  pci'fonnaucc  of  his  duties  as  treasurer, 
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coupled  with  an  act  of  parliamcDt  spccifyinff 
those  duties,  was  sufficient  evidence  of  the  nature 
of  hifl  appointment,  viz.  that  he  was  to  receive 
money  for  the  guardians,  and  account  to  them 
for  his  receipts.  S^,  t.  Welch,  1  Den.  C.  C. 
199  ;  a  Car.  ^  E.  S96  ;  2  Cox,  a  0.  85. 

 That  paitionlar  Sum  BwMiTed.] — On  an 

Indictment  for  embezslement  it  is  not  neceBsaiy 
to  prove  that  any  particular  sum  or  sums  were 
received  from  any  particular  person.  Where  a 
prisoner  had  debited  himself  with  an  amount, 
lonning  the  balance  of  a  lai^  namber  of  receipts 
and  payments,  the  indictment  was  heldsofficicnt. 
Msg.  V.  ZambeH,  2  Cox,  C.  C.  309.  Contri,  Beg. 
T.  Joties,  8  Car.  &  P.  288 ;  Beg.  v.  Chapman^  1 
Car.  &  K.  119  ;  1  Cox,  C.  C.  48. 

  Coontarfoil  of  Cheqae.] — The  prisoner 

was  the  managbig  director  of  a  company,  and 
had  promised  to  send  a  cheque  for  4,00OZ.  to 
A.  on  16th  August.  The  cheque  conld  not  be 
found,  but  in  the  counterfoil  book  was  one  for 
4,000Z.  in  favour  of  A.,  following  a  counterfoil 
dated  16th  August: — Held,  that  this  counterfoil 
was  admissible  as  evidence  against  the  prisoner. 
Beg.  T.  WUkiluon,  10  Cox,  C.  G.  637. 

 AdmUsiUlity  of  other  Caias  to  Show 

Intent.] — An  indictment  chained  the  prisoner 
with  having  embeezled  three  sums  of  twenty ^nc 
ponnds,  the  moneys  of  hia  employers,  he  being 
a  clerk  or  servant.  Evidence  was  given  of  the 
embezzlement  of  these  soms,  and  it  was  then  pro- 
posed to  give  evidence  of  other  snms  not  charged 
in  the  indictment,  but  which  had  also  been 
embezzled,  to  show  that  if  it  should  be  ctmtended 
the  sums  charged  in  the  indictment  were  subjects 
of  a  mistake  in  keeping  the  accounts,  there  being 
many  other  sums  unaccounted  for,  admitting 
evidence  ot  snch  sums  would  assist  the  jniy  in 
determining  what  value  was  to  be  attached  to 
the  suggestion  : — Held,  that  snch  evidence  was 
admissible.  Beg.  v.  BichartUont  2  F.  &  F.  343 ; 
8  Cox,  C.  C.  448. 

An  indictment  charged  a  prisoner  with  having 
as  a  booking  clerk  of  certain  steamship  owners 
embeuled  the  moneys  of  bis  masters  on  three 
separate  occasions,  the  charges  being  contained 
in  three  counts  of  the  same  indictment.  In 
support  of  the  first  count,  it  was  proved, 
amongst  other  things,  that  the  prisoner  receivetl 
money  for  the  carriage  of  animals  by  steamer 
which  it  was  his  duty  to  pay  over  to  his 
masters'  cashier ;  in  support  of  the  second 
count,  that  he  was  BUppIied  with  a  number 
of  tickets  for  issue  to  passengers  by  his  masters' 
steamers,  which  purported  to  be  numbered  con- 
secutively, but  were  not  examined  before  they 
were  delivered  to  him.  The  tickets  were  tied  up 
in  bundles,  and  were  in  the  prisoner's  charge,  he 
idone  having  a  key  of  the  case  in  which  they 
were  kept.  Certain  tickets,  bearing  numbers 
coiresponding  to  the  numbers  of  certain  of  the 
tickets  in  one  of  the  bundles  delivered  to  the 
prisoner,  assuming  such  bundle  to  have  been 
complete,  were  put  in  evidence,  which  tickets 
were  stunped  in  a  manner  similar  to  other 
tickets  whi(^  the  prisoner  had  issued  to  pas- 
sengers by  one  ^  the  steamers,  and  which  were 
notched  as  they  would  have  been  had  they  been  I 
used  by  passengers  on  board  such  steamer,  and  ' 
evidence  was  given  that  the  prisoner  had  not  | 
handed  over  to  the  cashier  any  money  in  respect  ^ 
of  such  tickets.    Evidence  was  also  given  in. 


support  of  the  third  count,  but  upon  this  count 
the  jury  found  the  prisoner  not  guilty,  while 
they  convicted  him  upon  the  first  and  second 
counts.  The  jury  were  directed,  as  to  the  first 
count,  that  they  might  take  into  consideration 
the  evidence  given  as  to  the  prisoner's  conduct 
in  relation  to  the  matters  charged  in  the  second 
and  third  counts ;  and  as  to  tha  second  count, 
that  if  they  were  of  opinion,fromthcwl)oicof  the 
evidence,  ihat  theprist-uer  lyid  issued  the  ticket* 
for  money  in  tiie  ordinary  way,  and  taken  the 
money  he  hrid  receivetJ  for  his  own  use,  making 
false  entries  in  his  books  to  conceal  it,  they 
might  find  him  guilty : — Held,  that  the  juiy 
were  justified  in  pi-csuming  from  the  evidence 
in  support  of  the  second  count  that  the  prisoner 
had  issued  tickets  and  received  money  for  them, 
which  he  had  appropriated  ;  and  that  they  were 
at  liberty,  in  order  to  arrive  at  a  conclusion 
upon  any  one  <A  the  charges,  to  take  Into  con- 
sideration the  evidence  given  in  support  of  the 
other  chai^,notwithstanding  the  fact  that  upon 
one  of  snch  charges  they  found  a  verdict  of  not 
guilty.  B^.  V,  Stephmt,  58  L.  T.  776  ;  16  Cox, 
C.  C.  387  ;  52  J.  P.  823~C.  C.  R. 

A  member  of  a  friendly  society  was  employed 
to  receive  weekly  payments  made  l^y  other  mem- 
bers, and  appropriated  certain  snms  thus  paid. 
Upon  the  tilal,  the  books  of  the  society  were 
tendered  generally  in  evidence,  and  received, 
although  it  was  objected  that  the  evidence  ought 
to  be  confined  to  the  entries  forming  the  subject 
of  the  indictment : — Held,  that  they  were  rightly 
admitted.  Ri-g.  v.  Pnivd,  L.  &  C.  97  j  31  L.  J., 
M.  C.  71 ;  8  Jur.  Cn.s.)  142 ;  5  L.  T.  331  ;  lO 
W.  R.  62  ;  9  Cox,  C.  C.  22. 

 Whether  confined  to  Days  Stated.] — A. 

was  indicted  for  embezzlement  as  being  a  clerk 
and  a  servant  of  B.,  C.  and  D.  A  first  count 
laid  the  offence,  to  wit,  on  the  18th  at  August, 
1861.  A  second  count  laid  a  second  act  of  em- 
bezzlement within  six  months,  to  wit,  on  the  1st 
ot  September.  A  third  count  laid  a  third  act  of 
embezzlement,  also  within  six  months,  under  the 
same  videlicet,  A.  was  a  member  of,  and  secre- 
tary to,  a  properly  certified  fiicndly  society,  of 
which  B.,  O.  and  1).  were  the  trustees,  and  had, 
from  time  to  time,  reteived,  though  not  in  his 
capacity  of  secretary,  funds  belonging  to  the 
society,  some  part  of  which  he  had  appropriate*! : 
— Held,  that  tlie  evidence  of  thcacts  of  embezzle- 
ment need  not  to  he  confined  to  the  days  stated 
under  the  videliects.  lb. 

 To  Bhov  that  Cheque  Cashed.] — An 

indictment  for  embezzling  money  under  24  &  25 
Vict.  c.  96,  s.  68,  is  not  proved  by  showing  merely 
that  the  prisoner  embezzled  a  cheque,  without 
evidence  that  he  has  converted  the  cheque  into 
money.  Bfg.  v.  Keetia,  37  L  J.,  M.  C.  43  ;  L.  R. 
1  C.  C.  113:  17  L.  T.  616;  16  W.B.  375;  11 
Cox,  C.  C.  123. 

Snffloienoy  of  Eridmoe.] — A  conductor  of 
a  tramway  car  was  charged  with  embezzling 
3*.  It  was  proved  that  on  a  certain  journey  there 
were  fifteen  threepenny  fares  and  twenty-five 
twopenny  fares,  and  the  conductor  ma  seen  to 
give  tickets  to  each  fare  and  to  receive  money 
from  each,  but  what  sum  did  not  appear.  He 
made  out  a  way-bill  for  the  journey  debiting 
himself  with  only  nine  threepenny  fares  and  six- 
teen twopenny  fores.  The  mode  of  accounting 
was  to  deliver  the  way-bills  for  each  journey  to  a 
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clerk,  and  to  hand  him  all  the  money  received 
during  each  tlay  on  the  following  morning.  The 
prisoner's  money  should  have  been  3/.  1*.  9d.. 
according  to  his  way-bill  for  the  day,  but  he  paid 
in  only  31.  Os.  Sd. :  —  Held,  that  there  was 
sufficient  evidence  of  the  receipt  of  7*.  ll(i.,the 
totfd  amount  of  fares  of  the  particular  journey, 
and  of  the  embezzlement  of  St.,  part  thereof. 
Sm.  v.  King,  24  h.  T.  670 ;  12  Cox,  C.  C.  73. 

To  aapport  a  charge  of  embezzlement  against 
the  secretary  of  a  company,  whose  duty  it  was 
to  receive  moneys  and  pay  wages,  kc..  out  of  the 
moneys,  and  to  account  for  the  balance,  proof 
must  be  given  of  a  specific  appropriation  of  a 
particular  smn  of  money.  Iteg.  v.  WtilsteHkolme, 
11  Cox,  C.  C.  S13.   See  B^.  v.  Lambert,  supra. 

Upon  the  trial  of  an  indictment  under  2  &  3 
Will.  4.  c,  4,  s.  1,  charging  that  A.,  being  in- 
trusted by  virtue  of  his  oniployment  in  the 
poblic  service  with  the  receipt  and  custody  of 
certain  money,  the  property  of  the  crown,  did 
fraudulently  and  feloniously  apply  the  same  to 
his  own  use,  it  was  proved  that  A.,  being  a 
receiver  of  taxes,  hatl  kept  in  his  own  hani£  a 
balance  very  much  exceeding  that  which  he 
was  allowed  to  retain  ;  and  upon  being  asked 
whether  he  was  prepared  to  pay  over  that 
balance  or  any  part  of  it,  he  replied  that  he  was 
not.  He  was  then  reminded  that  there  was  a 
balance  of  excise  duties  alone  of  about  3002. 
standing  against  him  from  the  previous  Monday, 
which  was  a  receipt-day  at  a  particular  place  in 
his  district.  He  then  produced  255^.,  and  said 
that  was  all  he  had  in  the  world  ;  and  that  the 
rest  he  had  spent  in  an  unfortunate  speculation  : 
— Held,  that  there  was  evidence  of  the  receipt  of 
a  particular  sum  of  3001.  by  virtue  of  his  employ- 
ment, and  of  a  misapplication  by  him  of  a  part 
of  it ;  and  that,  therefore,  the  conviction  was 
right,  even  if  evidence  of  a  general  deficiency  on 
a  balance  of  accounts  would  not  alone  have  sup- 
ported such  an  indictment,  Jteff.  v.  Moah, 
Dean.  C.  C.  62C ;  25  L.  J.,  M.  C.  6$ ;  2  Jur. 
(K.8.)  213 ;  4  W.  B.  255  ;  7  Cox,  C.  C.  60. 

Upon  an  indictment  for  embezzling  6«.  it  was 
proved  that  the  prisoner  was  a  drayman  in  the 
employment  of  the  prosecutors,  who  were 
brewers,  and  that  his  duty  was  to  sell  porter  at 
a  certain  fixed  price  only,  viz.  9*.  6d.  per 
dozen.  He  sold  some  at  6<.,  but  did  not  receive 
the  money  for  some  time.  In  the  interval  the 
customer  had  informed  the  prosecutors  of  the 
transaction,  and  they  told  him  to  pay  the  money 
when  the  prisoner  came  for  it.  The  prisoner 
accordingly  received  it,  and  did  not  account  for 
it : — Held,  that  the  evidence  was  suiKcicnt  to 
support  the  indictment.  Reg.  v.  Atton,  2  Car.  & 
K.413;  2  Cox,  C.  C.  234. 

It  was  the  tluty  of  a  banking  clerk  to  receive 
money,  and  to  p.iy  it  either  into  a  box  or  a  till,  of 
each  of  which  he  kept  the  key,  and  to  make 
entries  of  his  i-eceipta  in  a  book  ;  the  balance  of 
each  evening  being  the  first  item  with  which  he 
debited  himself  in  the  book  the  next  morning. 
On  the  morning  of  the  day  in  question  he  had 
thus  debited  himself  with  l,762i. ;  and  on  being 
called  on  in  the  evening  by  his  employer  to 
produce  his  money,  he  threw  himself  on  his 
employer's  mercy,  and  said  he  was  about  900^. 
short.  Upon  an  indictment  for  embezzling : — 
Held,  that  this  was  evidence  upon  which  the 
juqr  might  convict,  although  no  evidence  was 
given  of  the  persons  from  whom  the  money  was 
received,  or  of  the  coin  o£  which  it  consisted. 
Hex  V.  Grore,  7  Car.  &  P.  635  ;  1  U.  0.  C.  447. 


It  is  not  enough  to  prove  that  a  clerk  has  re- 
ceived a  sum  of  money  and  not  entered  it  in  his 
book,  unlcs3  there  is  also  evidence  that  he  has 
denied  the  receipt  of  it,  or  the  like.  Rex  v. 
Jimeg,  7  Car.  &  V.  833. 

A.,  a  servant  of  B.,  was  sent  to  receive  rent 
due  to  B. ;  A.  received  it,  and  immediately  went 
oS  with  it  to  Ireland : — Held,  that  A.'8  thus 
leaving  her  place  and  going  o£E  to  Ireland,  was 
evidence  from  which  the  juiy  might  infer  that 
A.  intended  to  embezzle  the  mon^.  Mem  t. 
Williatm,  7  Car.  &  P.  338. 

 Written  Agreement — Farol  Xridenoe  of.] 

— ^Where  there  has  been  a  written  agreement 
between  master  and  s^ant,  in  which  the  nature 

of  the  service  is  defined,  on  an  indictment  for 
embezzlement  against  the  latter,  parol  evidence 
of  the  service  is  not  admissible,  unless  notice  hft.<f 
been  given  to  produce  the  agreement.  Sea,  t. 
Claptvji,  3  Cox,  C.  C.  126. 

Terdlot  of  Laroeny  on  Xndietnmt  for  Xm- 

bnzlement.] — Upon  an  indictment  under  31  & 
it2  Vict.  c.  116,  against  a  partner  or  a  joint 
beneficial  owner  for  stealing,  charging  hira  with 
being  a  partner  in  one  set  of  counts,  and  in 
another  with  being  a  beneficial  owner  of  the 
property  stolen  : — Held,  that  if  upon  the  evidence 
it  turned  out  that  he  wasguilty  of  embezzlement 
and  not  of  larceny,  he  might,  upon  a  proper 
direction  to  the  jury,  be  found  guilty  of  em- 
bezzlement upon  the  indictment,  by  virtue  of  24 
k  25  Vict.  c.  96,  8. 72.  So  also,  if  the  charge  in 
the  indictment  had  been  one  of  embezzlement, 
and  not  larceny,  he  could  have  been  fouudguil^ 
of  larceny  if  the  evidence  warranted  it.  iSw.  v. 
Itudgc;  31  L.  T.  590  ;  13  Cox,  0.  C.  17. 

 Coaos  before  Larceny  Act.] — ^A.  was  in- 
dicted for  larceny  asa  servant.  Attbe  trial  there 
was  evidence  of  embezzlement,  but  none  of  larceny: 
—Held,  that  although  U;^  14  &  15  Vict.  c.  100,  s. 
13,  a  person  indicted  for  larceny  might  be  con- 
victed of  embezzlement,  yet  be  could  not  be 
convicted  of  larceny  if  there  was  only  evidence 
of  embezzlement.  Meff.  v.  QorbuU,  Dears.  &  B. 
16G :  26  L.  J.,  M.  C.  47 ;  3  Jur.  (s^.)  371 :  6 
W.  K.  294  ;  7  Cox,  C.  C.  221. 

On  a  charge  for  receiving  goods  knowing  them 
to  have  been  feloniously  stolen  and  carriedaway, 
the  prisoner  may  be  convicted  it  the  goods  have 
been  embezzled,  and  he  received  them  knowing 
them  to  have  been  embezzled,  for  by  7  &;  8  Geo.  4, 
c.  29,  8.  47,  embezzlement  is  deemed  stealing. 
Iteg.  X.  Framptim,  Dears.  &  B.  685  ;  27  L.  J., 
M.  C.  229  ;  4  Jur.  (fiji.')  666  ;  6  W.  B.  614 ;  8  Cox, 
0.  0.  16. 

D.  FALSE  PBBTEKCES  A17D  CHEATS. 

1.  Geiwral  Principles,  12\\, 

2.  Ill  Renpect  of  what  CliatteU  or  Seouritiet, 

1219. 

3.  At  to  QiiantUy  or  Weight  ^  ArtUsUt  cf 

Mercliaadixe,  1220. 

4.  As  to   Quality  or   Value  of  Artielet  qf 

MercJuendise,  1222. 

5.  Bi/  Promises  of  Marriage,  1224. 

6.  Representatiimt  at  to  Business,  1226. 

7.  Arising  out  of  Qmiractt,  1226. 

8.  Bij  Mnans  of  False  Orders,  1227. 

9.  By  Mean*  of  False  Accounts,  1228. 

10.  By  Means  of  Cheqnet,  Bills  of  £»>hanff«, 
and  Promittory  Ifittet,  1230. 
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11.  Indveing  Perttnu  hp  JVvi«(2  to  JEireevte  Valu- 

aile  Snrvritiet,  123S. 

12.  Sff  Patting  of  JFUuh  or  Warthleti  Bank- 

noteg,  1234. 

13.  OieaU,  1236. 

14.  No  Acquittal  if  Offenee  he  Lareeny^  1287. 
16.  IndictmeTit. 

a.  Parties  Indictable,  1237. 
h.  Form  and  Contents  of,  1237. 

16.  Eddenee,  1242. 

17.  Trial,  1249. 

18.  r«ttt«,  1249. 

19.  Berexving    Property   oUained    hjf  False 

Pretences,  1250. 

20.  Sffeet   of  Falte  Pretenea  on  QmlraetM, 

1261. 

1.  GEiraRU  Fbinciples. 

Exittiiig  Faot  —  What  U.]  —  The  prisoner 
obtained  money  by  repreecnting  that  he  was  col- 
lecting information  for  a  new  county  directory 
that  W.  &  Co.  were  getting  up,  and  that  by 

faying  one  shilling  the  prosecutor  conld  have 
is  name  inserted  in  large  type,  and  would  re- 
ceive other  advantages.  There  were  several 
similar  charges.  W.  &  Co.,  an  exinting  firm, 
were  now  getting  up  a  new  county  directory,  and 
the  prisoner  was  not  employed  by  them  to 
canvass  or  collect  information.  The  prisoner's 
defence  before  the  magistrate  (in  evidence  at  the 
trifd)  waa,  that  he  was  going  to  bring  out  a 
directory,  and  that  he  was  not  aware  he  was 
doing  wrong  in  using  the  name  of  W.  k  Co. 
At  ^e  trial  the  prisoner's  counsel  urged  that 
tbere  was  no  misrepreeentation  of  any  existing 
foct,  bat  only  a  promise  to  do  something  in 
future ; — Held,  that  this  was  a  miBrepresentation 
of  an  existing  fact.  S^g.  v.  Speed,  46  L.  T.  174  ; 
15  Cox,  C.  C.  24  ;  46  J.  P.  451.  See  Reff.  v. 
WooUey,  3  Car.  &  K.  98  ;  1  Den.  C.  C.  659  ;  T.  & 
M.  279  ;  4  New  Sese.  Cqg.  341 ;  19  L.  J.,  M.  C. 
166  ;  14  Jnr.  466  ;  4  Cos,  C.  C.  193. 

The  ddlendant  was  convicted  of  attempting  to 
obtain  money  upon  the  false  pretence  that  he  had 
power  to  communicate  with  the  spirits  of  deceased 
and  other  persons,  although  such  persons  weie 
not  present  in  the  place  where  he  then  was  ;  and 
also  that  he  had  power  to  produce  and  cause  to 
be  present,  such  spirits  as  aforesaid  in  a  material- 
isea  or  other  form  ;  and  also  that  divers  musical 
instruments,  by  the  sole  means  of  such  spirits  so 
caused  to  be  present,  produced  musical  and  other 
f^ounds  : — Held,  that  the  defendant  was  thereby 
charged  with  falsely  pretending  an  existing 
fact ;  and  that  the  indictment  so  alleging  the 
false  pretence  was  good  and  vahd  within  24  & 
25  Vict,  c  96.  JUg.  v.  Lawrence,  36  L.  T. 
404. 

Although  to  constitute  the  statutable  offence  of 
obtaining  money  by  means  of  false  pretences  the 
pretence  must  be  false  at  the  time:  Semblc,  it 
need  not  necessarily  be  of  some  allied  existing 
fact,  capable  of  being  disproved  by  positive  testi- 
mony, but  may  depend  on  the  bonfi  fideintenticm 
and  willingness  of  the  defendant  at  the  time  of 
entering  into  a  contract  to  perform  it,  or  to  do 
Fome  act  at  a  futnre  period.  Reg.  T.  Jimet,  6 
Cox,  C.  C.  467. 

The  prosecutor  lent  lOi.  to  the'priscaier  on  the 
false  pretence  that  he  was  going  to  pay  his  rent, 
and  if  the  prisoner  had  not  told  him  ttuit  he  was 
going  to  pay  his  rent,  the  prosecutor  would  not 
have  lent  Uie  money  : — Held,  that  this  was  not 
a  false  pretence  of  any  existing  fact  t-  warrant  a 


conviction.   JRfg.  v.  Lee.  L.  &  C.  809  ;  8  L.  T 
437  ;  II  W.  B.  761 ;  9  Cox,  C.  C.  304. 

To  have  constituted  an  offence  within  30  Geo. 
2,  c.  24,  s.  1,  money  or  goods  must  have  been  ob- 
tained by  a  false  pretence  with  an  intention  to 
defraud  ;  but  the  pretence  might  have  related  to 
a  future  tiitnsaction.  Rex  v.  Yonvg.  1  Leach, 
C.  C.  605  ;  2  East,  P.  C.  82.  833  ;  3  Term  R^. 
98. 

  Combined  wit]l  Future  PromiieB.]  — 

Where  an  indictment  charges  a  filse  i)retcnce  of 
an  existing  fact  ca!culi)te<i  to  induce  the  confi- 
dence which  Icfl  to  the  prosecutors  parting  with 
his  property,  though  mixed  up  with  false  pre- 
tences as  to  the  prisoner's  future  conduct,  it  is 
sufficient.   Reg.  v.  Raieg,  3  Cox,  C.  C.  201. 

Where  Ihe  false  pretence  is  as  to  the  status  of 
the  party  at  the  time,  or  as  to  any  collateral  feet 
supiiO!=cil  to  be  then  existing,  it  will  equally  sup- 
port an  indictnjeut.  lb. 

A  false  pretence  as  to  on  existing,  efventinl  fnct 
will  sustain  an  indicts  ent  for  obtaining  money 
by  false  pretences,  although  it  is  united  witii 
false  promises,  which  alone  would  not  have 
supported  the  conviction.  Reg.  v.  Jinniton, 
L.  &  C.  157  ;  31  L.  J.,  M.  C.  146  ;  8  Jur.  (N.s.) 
442  ;  6  L.  T.  256  ;  10  W.  R.  488 ;  9  Cox,  C.  C. 
168. 

Mon^  was  obtained  by  the  prisoner  from  an 

unmarried  woman  on  the  false  representations 
that  he  was  a  single  man,  and  that  he  would 
furnish  a  house  with  the  money,  and  would  then 
marry  her  ; — Held,  that  the  false  representation 
of  an  existing  fact  (that  he  was  a  single  man> 
was  sufficient  to  support  a  conviction  for  false 
pretences,  although  the  money  was  obtained  by 
that  representaticn,  united  with  the  promise  to 
furnish  a  house  and  then  marry  her.  Ih. 

A  fraudulent  misrepresentation  of  an  existing 
matter  of  fact,  nccompanied  by  an  executory  pro- 
mise to  do  something  at  a  future  period,  that 
the  prisoner  had  bought  certain  skins,  and  would 
sell  them  to  the  prosecutor,  is  a  false  pretence 
within  the  statute,  although  it  appears  that  the 
promise,  as  well  as  such  misrepresentations  of 
fact,  induced  the  prosecutor  to  part  with  the 
money.  Reg.  v.  West,  Dears.  &  B.  575  ;  27  L.  J., 
M.  C.  227  ;  4  Jur.  (S.S.)  514  ;  6  W.  R.  506  ;  8 
Cox,  C.  C.  12. 

A.  was  indicted  for  obtaining  goods  by  false 
pretences.  He  obtained  the  gowla  from  the  pro- 
secutor by  pretending  that  he  wanted  them  for  S., 
whom  he  represented  as  living  at  N.,  and  being 
a  person  to  whom  he  would  trust  1 ,000i.,  and  who 
went  out  twice  a  year  to  New  Orleans  to  take 
goods  to  his  sons.  The  jury  found  that  all  these 
representations  were  false,  and  that  the  prosecu- 
tor, believing  that  A.  was  connected  with  S.,  and 
employed  by  him  to  obtain  the  goods,  contracted 
with  A.,  and  not  with  the  supposed  S.,  and  de- 
livered the  goods  to  A.  for  himself,  and  not  for 
S.  : — Held,  that  A.  was  rightly  convict&l.  Reg. 
V.  Archer,  Dears.  C.  C.  449  ;  3  C.  L.  B.  623  ;  I 
Jur.  (N.8.)  479  ;  6  Cox,  C.  C.  515. 

An  attorney,  who  had  appeared  for  a  person 
who  was  fined  2/.  on  a  summary  conviction, 
called  on  a  person's  wife  and  told  her  that  he 
had  been  with  another  person,  who  was  fined  21. 
for  a  like  offence  to  Mr.  B.  and  Mr.  L.,  and  that 
he  had  prevailed  upon  Mr.  B.  and  Mr.  L.  to  take 
1 1,  instead  of  21.,  and  that  if  she  would  give  him 
\l.  he  would  go  and  do  the  same  for  her.  She 
gave  tlic  attorney  a  sovereign,  and  afterwards 
paid  him  for  his  trouble.   It  waa  proved  that 
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the  attorney  never  applied  to  either  Mr.  B.  or ' 
Mr.  L.  respecting  either  of  the  fines,  and  that 
both  were  afterwards  paid  in  full : — Held,  that 
he  was  guilty  of  obtaining  money  bv  false  pre- 
tences.  Bex  V.  Agtc-rley,  7  Car.  &.  P.*191. 

A  defendant  was  tricil  upon  an  indictment  for 
ohtainin^  money  by  false  pretences,  in  which  it 
was  alleged  that  she  had  represented  that  she 
kept  a  shop,  and  that  the  prosecutrix  might  go 
and  lire  with  her  till  she  got  a  situation.  It  was 
proved  that  the  defendant  did  not  keep  a  shop, 
and  the  i>ro6ecutriz  stated  that  she  lent  the 
defendant  the  money  because  the  latter  had  said 
that  she  kept  the  shop,  and  that  she,  the  prosecu- 
trix, should  have  the  money  when  she  got  home 
with  her.  The  jury  returned  a  special  verdict, 
finding  the  defendant  guilty  of  fraudulently 
obtaining  the  money,  the  prosecutrix  parting 
with  it  under  the  belief  that  the  defendant  kept 
a  shop,  and  that  the  prosecutrix  should  have  it 
when  she  went  home  with  her  : — Held,  that  the 
defendant  was  properly  convicted  of  obtaining 
money  by  false  pretences.  Jleg,  v.  Fry,  Dears. 
&  B.  449  ;  27  L.  J.,  M.  C.  68  ;  4  Jar.  (N.8.)  266  ; 
6  W.  R.  245 ;  7  Cox,  C.  C.  394. 

Xxpreis  Wordi  not  Keouaary.] — It  is  not 

necessary  that  the  false  pretences  lihould  be  made 
in  express  words,  if  it  can  be  inferred  from  all 
the  circumstances  attending  the  obtaining  of  the 
property.  Jtty.  v.  Gilen,  L.  &  C.  60-J  ;  34  L.  J., 
il.  C.  60 :  11  Jur.  (n.b.)  119  ;  U  L.  T.  643  ;  13 
W.  R.  327  ;  10  Cox,  C.  C.  44. 

Hewers  and  putters  in  a  colliery  had  tokens 
differently  marked,  which  they  placed  on  the  tubs 
of  coal  drawn  up  the  pit,  and  which  were  then 
taken  oS  and  put  into  a  box,  and  their  wages 
(stlcolatod  according  to  the  number  of  tokens 
sent  up  by  them.  The  putter  fetched  the  empty 
tub  to  the  hewer,  and  took  it  when  full  to  the 
station  to  be  drawn  up  to  the  bank  ;  before  the 
tub  was  filled  he  placed  his  token  on  it,  to  denote 
the  sum  he  was  entitled  to  for  his  labour  in 
patting  and  removing  the  tub  to  the  station,  and 
the  hewer  put  his  token  also  to  denote  the 
amount  he  was  entitled  to  for  hewing  the  coal 
and  filling  the  tub.  A  hewer  removed  the 
putter's  token  after  the  tub  was  brooght  to  him 
and  substitutetl  one  of  his  own,  and  then  put  an 
additional  token  of  his  own  for  hewing  and 
filling  the  tub.  The  tub  was  then  drawn  up, 
and  the  two  tokens  thrown  into  the  box.  The 
contents  of  the  \xxc  were  then  taken  away  by  the 
tokenman,  and  the  accounts  of  the  different 
workmen  made  up  according  to  the  number  of 
tokens  found  with  their  initials  on.  In  thatway 
the  hewer  obtained  money  for  hewing  and  filling 
two  tubs  of  coal  instead  of  one  only  : — Held,  that 
this  amounted  to  an  indictable  raise  preteno;. 
Reg.  T.  Hunter,  17  L.  T.  321 ;  16  W.  R.  342  ;  10 
Cox,  C.  C.  642— C.  C.  R. 

A.,  employed  in  a  tannery,  clandestinely  re- 
moved certain  skins  of  leather  from  the  ware- 
bouse  to  another  part  of  the  tannery,  for  the 
purpose  of  delivering  them  to  the  foreman  and 
getting  paid  for  them  as  if  they  had  been  his 
own  work  : — ^Held,  that  this  did  not  amount  to 
Larceny,  but  to  an  attempt  to  commit  the  mis- 
demeanour of  obtaining  money  by  false  pretences, 
Jlrg.  V.  SoUaicay,  1  Den.  C.  C.  370  ;  T.  k  M.  40  ; 
3  New  Sess.  Cas.  410  ;  2  Car.  &  K.  942  ;  18  L.  J., 
M.  0.  60  ;  13  Jur.  86  ;  3  Cox,  C.  C.  241. 

If  a  person  at  Oxftu^  who  is  not  a  member  of 
the  university,  goes  to  a  shop  for  the  purpose  of 
fraud,  wearing  a  commoner's  cap  and  gown,  and 


obtains  goods  :  this  appearing  in  a  cap  and  gown 
is  a  sufficient  false  pretence  to  satisfy  the  statute, 
although  nothing  passes  in  words.  Mej}  t.  har- 
vard, 7  Car.  k  P.  784. 

The  prisoner,  on  entering  the  service  of  a 
railway  company,  signed  a  book  of  rules,  a  copy 
of  which  was  given  to  him.  One  of  the  rales 
was,  "  No  servant  of  the  company  shall  be  en- 
title*! to  claim  payment  of  any  wages  due  to  him 
on  leaving  the  company's  service  until  he  shall 
have  delivered  up  his  uniform  clothing,"  On 
leaving  the  service  he  knowingly  and  fraudu- 
lently delivered  ap,  as  part  of  his  uniform,  to  an 
officer  of  the  company,  a  great  coat  belonging  to 
a  fellow  servant.  an<I  so  obtainetl  the  wages  due 
to  him  : — Held,  that  he  was  properly  convicted 
of  obtaining  the  money  by  false  pretences. 
Jlrff.  V.  Bull,  36  li.  T.  376;  13  Cox,  C.  0. 
60K. 

It  was  a  false  pretence  within  30  Geo,  2,  c.  24, 
s,  I,  where  the  prisoner  obtained  money  from 
the  keeper  of  a  i)ost -office,  by  assuming  to  be  the 
person  mentioned  in  a  money  onler,  which  he 
presented  for  payment,  though  he  did  not  make 
any  false  declaration  or  assertion  in  order  to 
obtain  the  money.    Rex  v.  Story,  R.  &  R.  81. 

Where  a  prisoner,  who  had  previously  pledged 
ingots  of  silver  with  the  prosecutor,  broucht  tors 
of  worthless  metal,  similar  in  appearance,  saying 
"eight  ounces  each,  at  four  shiUings  an  ounce, 
the  same  as  before,"  and  the  prosecutor,  without 
testing  them,  advanced  money  upon  them : — 
Held,  a  sufficient  false  pretence.  Jteg.  v.  ^eent, 
1  Cox,  C.  0.  83. 

When  ProBMator  knows  Fretencea  are  False 
— Attempt  to  Obtain.] — The  prLsoner  wrote  a 
begging  letter  to  the  prosecutor,  in  which,  by 
certain  false  statements,  he  attempted  to  obtain 
money.  The  prosecutor  sent  the  prisoner  five 
shillings,  bat  stated  at  the  trial  that  he  knew 
the  pretences  were  false  : — Held,  that  he  might 
\k  convicted  of  an  attempt  to  obtain  money  by 
false  pretences,  Reg.  v.  Iletuler,  22  L.  T.  691  ; 
19  W'.lt.  1(18:  n  Cox.  C.  C.  670.  See  also  Aw. 
V.  Keifjklpy,  Dears.  &:  B,  145  ;  7  Cox,  C.  C.  217. 

An  indictment  for  obtaining  money  by  falsa 
.  pretences  cannot  bo  sustained,  if  the  prosecutor 
when  he  parted  wilh  his  money  knew  the  repre- 
sentation to  be  false.  Rpg.  v.  MilU,  Dears,  k  B. 
205  ;  26  L.  J.,  M.  C.  79  ;  3  Jur.  (N,a.)  447  j  5 
W.  R.  628  :  7  Cox,  C.  C.  263. 

The  defendant  represented  to  the  prosecutor 
that  he  had  done  a  certain  quantity  of  work,  tixiA 
claimed  a  certain  sum  as  due  to  him  in  respect 
of  such  work.  The  prosecutor  paid  him  the 
amount  claimed,  although  he  knew  that  the  re- 
presentation was  untrue : — Hehl,  that  this  was 
not  an  obtaining  money  by  means  of  false  pre- 
tences. Ih. 

When  FroBwntor  might  have  known  Pretence 
waa  False.] — A  false  pretence  must  be  the  false 
pretence  of  an  existing  fact,  and  if  the  person  to 
whom  it  is  made  is  defrauded  by  it,  it  makes  no 
<liffcrencc  that  he  might  have  known  that  the 
pretence  was  false,  or  that  it  is  not  such  a  pre- 
tence as  would  be  likely  to  defraud  a  person  of 
ordinary  caution.  Reg.  v.  Wiwlley,  3  Car.  &  K. 
98  ;  1  Den.  C.  C.  659  ;  T.  &M.279  ;  4  Kew  Sesa. 
Can.  341  ;  19  L.  J.,  M.  C.  166 ;  14  Jur.  466  :  4 
Cox,  C.  C.  193. 

Therefore,  where  A.,  the  secretary  of  a  lodgj 
of  oihlfellows,  told  B,,  a  member  of  the  lodge, 
that  he  owed  the  society  13s.  9d.,  whep  in  fact. 
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B.  only  owed  2t.  3d. ;  and  A.,  hy  this  false  pre- 
tence, obtained  the  money  of  B. : — Held,  that 
this  was  an  obtaining  of  money  by  false  pre- 
tences, lb. 

It  the  prosecutor,  a  brickmaker,  has  after  in- 
spection been  indaccd  to  take  a  ^eld  by  false  re- 
presentations by  the  defendant  as  to  specific 
matters  of  fact  relating  to  the  quality  and  dia- 
racter  of  tbe  soil — e.g.  that  the  defendant  bad 
himself  made  good  bricks  therefrom — ^this  is  saffi- 
cient  to  sustain  an  indictment  for  false  pretences. 
Jteg.  T.  English,  12  Cox,  C.  C.  171. 

"When  too  Eemote.]— The  prisoner  was  charged 
with  obtaining  a  prize  in  a  certain  swimming 
race  by  false  pretences.  He  obtained  bis  com- 
petitor s  ticket  for  the  race  by  representing  him- 
self to  be  member  of  a  certain  club,  and  by  a 
letter  purporting  to  be  written  by  the  secretary 
of  that  clnb.  On  the  faith  of  these  representa- 
tions, which  tamed  ont  to  be  false,  he  was  allowed 
twenty  seconds'  start  in  the  race,  and  won  the 
prize  : — ^Held,  that  tbe  false  pretences  were  too 
remote,  and  that  the  count  charging  them  could 
not  be  sustained.  Seg.  t.  Laraer^  14  Cox,  0.  C. 
497. 

An  indictment  alleged  that  the  defendant 
falsely  pretended  that  be  bad  a  lot  of  trucks  of 
coal  at  a  railway  station  on  demurrage,  and  that 
he  required  forty  coal  bags.  The  evidence  was  that 
he  saw  ttie  prosecutor  and  fjavc  him  his  card, 
"  J.  Willot  k  Co.,  timber  and  coal  merchants," 
and  said  that  he  was  largely  in  the  timber  and  cool 
way,  and  inspected  some  ooal  b^,  but  objected 
to  the  price.  Tbe  next  day  be  called  again, 
fihowed  the  prosecutor  some  correspondence,  and 
said  that  he  had  a  lot  of  trucks  of  coal  at  the 
railway  station  under  demurrage,  and  that  he 
wanted  some  coal  bags  immediately.  The  pro- 
Kcutor  had  only  forty  bags  ready,  and  it  was 
arranged  that  the  defendant  was  to  have  them, 
and  pay  for  them  in  a  %-eek.  They  were  de- 
livered to  the  defendant,  and  the  prosecutor  said 
he  let  the  defendant  have  the  bags  inconsequence 
of  his  having  tbe  trucksof  coal  under  demurrage 
at  the  station.  There  was  evidence  as  to  his 
having  taken  premises,  and  doing  a  small  busi- 
ness in  coal,  but  he  had  no  trucks  of  coal  on 
demurrage  at  the  station.  The  jury  convicted 
the  defendant : — Held,  that  the  laUe  pretence 
charge  was  not  too  remote  to  support  the  indict- 
ment, and  that  tlte  evidence  was  sufficient  tn 
sustain  it.  Reg.  v.  mZnutf,  24  L.  T.  758 ;  12 
Cox,  0.  C.  68— C.  C.  B. 

When  a  contract  has  been  entered  into  by 
reason  of  false  lepresentations,  and  goods  or 
money  obtained  under  the  contract,  it  is  too  re- 
mote to  charge  the  obtaining  of  the  goods  or 
money  by  14ie  false  pretences.  Reg,  v.  liryan,  2 
r.  &  F.  567. 

A.,  by  means  of  false  pretences,  engaged  with 
the  prosecutrix  for  lod^ng  at  lojr.  a  week.  He 
accordingly  became  a  lodger  in  her  house,  and  a 
few  days  afterwards  expressed  a  wish  to  become 
a  boarder.  He  was  then  supplied  with  board  as 
well  as  lodging  at  \l.  1*.  per  week.  He  was 
afterwards  indictetl  for  obtaining  goods  (the 
board)  by  means  of  false  pi-ctences,  and  con- 
Ticted  : — Held,  that  the  conviction  couU  not  be 
supported,  as  the  goods  were  supplied  too  re- 
motely from  the  false  pretence.  lUg.  v.  £fardner, 
Deare.  &  B.  40  ;  25  L.  J.,  M.  C.  100  ;  2  Jur.  (HA) 
698  ;  4  W.  B.  626  ;  7  Cox,  C.  C.  136. 

Obtiising  Qift  of  Ko&ey.]— Obtaining  a  gift 


of  money  by  means  of  false  statements  is  obtain- 
ing money  by  false  pretences.  Reg.  v.  Jone»,  T. 
&  M.  270  ;  4  New  Sess.  Cas.  353 ;  1  Den.  C.  C. 
551  ;  3  Car.  &  K.  346  ;  19  L.  J.,  M.  0. 163  :  14 
Jur.  533  ;  4  Cox,  0.  C.  198. 

A  begging  letter,  making  false  representations 
as  to  the  condition  and  character  of  the  writer, 
by  means  of  which  money  is  obtained,  Is  a  false 
pretence.  lb. 

Intention  to  Fay  for  Goods  when  Able.] — 

The  crime  of  obtaining  goods  by  false  pretences 
is  complete,  although  at  the  time  when  the  pri- 
soner made  the  pretence,  and  obtained  the  goods, 
he  intended  to  my  for  them  when  it  shoidd  be 
in  his  power  to  do  60.  Reg.  v.  Naylor,  35  L.  J., 
M.  0.  61 ;  L.  a  I  0.  C.  4  ;  11  Jiir.  (H.a.)  910  ; 
13  L.  T.  881 ;  14  W.  E.  68;  10  Ck)x,  0.  C. 


Question  on  whose  behalf  Goods  Ordered.]— 

Where  a  prisoner,  being  employed  at  a  hospital, 
wBote  to  the  prosecutor,  as  manager,  for  a  email 
quantity  of  linen,  not  saying  it  was  for  the  hos- 
pital, and  in  point  of  fact  he  was  not  manager, 
and  the  goods  were  really  ordered  for  himself, 
but  not  sent,  on  an  indictment  for  an  attempt  to 
obtain  them,  the  question  left  to  tbe  jury  was, 
whether  he  ordered  the  goods  as  fcff  and  on  be- 
half of  the  hospital  or  m  bis  own  name,  there 
being  no  evidence  of  an  intention  to  pay  cash, 
but  evidence  of  its  absence.  B»g.  v.  FranUin,  4 
F.  &  F.  94. 

Proseentor  laying  Tr^  for  Prisoner.]— If  a 

party  obtains  money  by  a  false  pretence,  knowing 
it  to  be  false  at  the  time,  it  is  no  answer  to  show 
that  the  party  from  whom  he  obtained  the 
money  laid  a  plan  to  entrap  him  into  the 
commission  of  the  offence.  Rese  v.  AAy,  1  Cat.  & 
P.  140. 

Intention  to  Permanently  BepriTO  Owner  of 

Chattel.] — To  constitute  an  obtaining  by  false 
pretences,  it  is  essential  that  there  should  be  an 
intention  to  deprive  the  owner  wholly  of  the 
property  in  the  chattel,  and,  consequently,  the 
obtaining  by  false  pretences  the  use  of  a  chattel 
for  a  limited  time  only,  without  an  intention  to 
deprive  the  owner  wholly  of  the  chattel,  is  not 
an  obtaining  by  false  pretences  within  24  Sc  25 
Vict.  c.  96,  8.  88.  Reg.  v.  KUkam,  39  L.  J.,  M.  C. 
109  ;  L.  R.  1  C.  C.  261  ;  22  L  T.  635  j  18  W.  B. 
957  i  11  Cox,  C.  C.  56!. 

Vnth  what  Object.]— To  constitute  the  offence 
of  obtaining  any  chattel,  money,  or  valuable  se- 
curity by  false  pretences,  the  obtaining  must  be 
in  accordnnce  with  the  wish,  or  for  the  advan- 
tage, or  for  the  purpose  of  effecting  some  object 
of  the  party  making  the  fatie  pretence.  Reg.  v. 
Garrett,  Dears.  C.  0.  232  ;  2  C.  L.  R.  106  ;  23 
L.  J.,  M.  C.  20  ;  17  Jur.  1060  ;  3  W.  R.  97  :  6 
Cox,  C.  C.  260. 

Property  Obtained  before  False  Pretence.  ] — 

A  carrier,  having  ordered  a  cask  of  ale,  said, 
after  he  bad  possession  of  it,  "  This  is  for  W." : — 
Held,  that  an  indictment  tor  obtainh^  it  1^ 
falsely  pretending  that  he  was  sent  for  it  by  W. 
could  not  be  sostained.  Reg.  v.  RrooJu,  1  F.  ft 
F.  fi02. 

Property  parted  with  by  reason  of  Indoeement 
Charged.]— A  prisoner  was  charged  with  obtain- 
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iti<;  a  flUy  by  the  false  [irctcnce  that  hr.  was  a 
lE!cntlcmati's  servant,  and  had  lived  at  Brecon, 
and  had  boujjht  twenty  horses  in  Brcr'ou  fair. 
It  appeared  that  he  bought  the  filly  of  the  pro- 
secutor for  11/.,  making  him  this  statement, 
vhich  was  false,  and  also  tellii^  him  that  be 
would  come  down  to  the  Cross  Keys  and  pay 
him.  The  prosecutor  stated  that  he  partetl 
with  his  filly  because  he  expected  the  prisoner 
would  come  to  the  Cross  Keys  and  iMiy  him, 
and  not  because  he  believed  that  the  prisoner 
was  a  gentleman's  servant : — Held,  that  if  the 
prosecutor  did  not  part  with  his  filly  by  reason 
of  the  false  pretence  charf^  or  any  part  tA  it, 
the  prisoner  must  be  acqnitted.  Rex  v.  Bale,  7 
Car.  &  P.  352 

Pretences  made  by  Others  besides  Aoonied.] — 

If  it  appears  that  money  has  been  obtained  partly 
by  false  pretences  actuaHy  made  by  the  accused, 
and  partly  by  those  made  by  another  person 
with  whom  the  accused  is  proved  to  have  been 
connected  for  the  purpose  of  conspiring  to  obtain 
the  money,  a  conviction  will  be  upheld.  Meg. 
v.Xerrigan,L.  &  0.383;  33  L.  J.,M.C.  71;  9 
L.  T.  843 ;  12  W.  R.  416  ;  9  Cox,  C.  0. 441. 

Pretanoea  to  whom  made.]  —  The  pretence 
need  not  be  made  to  the  person  from  wnran  the 
money  is  obtained,  the  mode  in  which  the  pre- 
tence to  A.  affects  an  obtaining  of  money  from 
B.  being  a  matter  ot  evidence.  B^,  v.  Brown, 
2  Cos,  0.  0.  S48. 

ProMmtor  partly  infineiMed  by  Prsteness.]— 

Where  a  prosecutor  is  influenced  partly  and 
materially  but  not  entirely  by  the  false  pretences, 
that  is  sufBcient  to  sustain  a  chai^  of  obtaining 
money,  Jcc,  thereby.  Jteg.  v.  Eagliah,  12  Cox, 
<3.  C.  171. 

FietaBea  wbetiier  oontlnuing.}— It  is  not  ne- 
cessary that  the  chattel  ahooM  oe  in  existence 
when  the  false  pretence  is  made,  but  the  obtain- 
ing is  within  the  statute  if  the  pretence  is  a 
continuing  one,  so  that  the  chattel  is  made  and 
■delivered  in  pursuance  of  the  pretence ;  the 
question  whether  the  pretence  is  or  is  not  such 
a  continuing  cme,  is  (me  of  fact  for  the  juty. 
iZw.  T.  J&re^  36  L.  J.,  M.  C.  20;  L.ai  C.  C. 
66  ;  16  L.  T.  64 ;  16  W.  S.  868  ;  10  CraL  0.  C. 
383. 

Pretence  by  Advertisement  —  Qnestion  for 
Jury.] — The  following  advertisement  was  in- 
sertca  by  the  prisoner  in  a  newspaper,  viz. ; 
"Bamarda — 21.,  U.,  10#.,  for  most  words  from 
Bamardo.  Ko  single  letters  to  bo  used.  All 
■others  in  heavy  black  type  from  Nuttall's  1886 
Diet.  Proceeds  to  go  to  Dr.  Bamardo's  Home 
for  Destitute  Children.  Alphabetical  lists,  with 
In.  Sd.,  to  Rev.  A.  Brient.  Holt,  Trowbridge, 
WUts,  by  March  6.  Kesult,  8tb."  No  such 
person  as  the  Bev.  A.  Brient  existed  at  the 
address  given,  and  sums  ot  money  which  certain 
persons  were  induced  to  send  in  the  belief  that  a 
l»n&  fide  competition  was  indicated  by  the  ad- 
Tertisanoit,  were  received  and  appropriated  by 
the  prisoner : — Held,  that  the  advertisement  was 
-capable  of  the  construction  put  upon  it  in  the 
indictment ;  that  it  was  Intended  to  convey  the 
impression  that  there  was  a  pereon  named  A. 
Brient,  living  at  Holt,  Trowbridge,  in  the  county 
of  Wilts,  who  was  a  minister  of  religion,  and  that 
be  had  instituted  a  bonfl  fide  o(Wpetition,  and  . 

TOL.  IT. 


.  had  made  arrangements  to  present  prizes  to 
the  successful  comjwtitors,  and  to  give  the  pro- 
ceeds derived  from  the  entrance  fees  of  com])eti- 
tors,  after  deducting  the  prizes,  to  a  charitable 
institution ;  and  that  it  was  a  question  for  the 
jury  whether  the  persons  who  had  sent  the 
moneys,  with  the  obtaining  which  the  prisoner  was 
charged,  had  sent  them  acting  under  tbat  im- 
pression. Jiff.  T.  Bandell,  57  L.T.718  ;  16  Cox, 
C.  0.  336  ;  62  J.  P.  859— C.  0.  R. 

Sofflcienoy  and  Character  of  False  Pretence.] 

—An  indictmcntcharged  that  the  prisoner  falsely 
pretended  that  he  had  got  a  carriage  and  pair, 
and  expected  it  down  to  T.  that  day  or  the  next, 
and  tl^t  he  had  a  large  property  abroad.  Ttte 
evidence  was  that  he  was  at  E.,  assuming  to  be  a 
man  of  position  and  wealth,  but  was  in  a  destitute 
condition,  and  could  not  pay  his  hotel  and  other 
bills ;  and  that  three  days  afterwards  he  came  to 
T.  and  induced  the  prosecutor  to  part  vit^  goods 
on  the  representation  tbat  he  had  jost  come 
from  abroad,  and  had  shipped  a  large  quantity 
of  wine  to  R.  from  England,  and  expected  hi 
carriage  and  pair  to  come  down,  and  that  he  had 
taken  a  large  house  at  T.  and  was  going  to  fur- 
nish it ; — Held,  tbat  the  false  pretences  charged 
were  sufficient  in  point  (rf  lav,  and  also  that  the 
evidence  was  snfflcient  to  snsta^  a  conviction, 
Reff.  r.  HowaHh,  23  L.  T.  603  ;  11  Cox,  C.  C. 
588. 

A  money-lender  having  a  claim  for  a  small 
sum  against  a  borrower  for  money  lent  and  high 
interest,  caused  an  attorney  to  issue  process  for 
a  sum  double  the  amount,  making  np  the  differ- 
ence by  items  charged  on  various  pretences,  and 
after  receiving  payment  from  a  third  party  of 
the  sum  lent,  so  that  only  a  sum  of  ol.  remained 
due  for  interest,  still  prosecuted  the  suit  for  the 
whole  amount  indorsed  on  the  process,  and  then 
tried  to  get  from  the  debtor  a  chaige  on  pr(^>erty 
of  far  greater  value,  and  represented  to  the  thitd 
part?  that  the  whole  sum  claimed  was  really 
due.  The  money-lender  and  the  attorney  being 
indicted  for  attempting  to  obtain  money  from 
the  thinl  party  by  means  of  false  pretences,  it 
was  held,  that  there  was  a  case  for  the  jury ; 
and  that  if  the  jury  believed  the  two  combined 
together  to  enforce  by  1^^  process  paymrat  <tf 
sums  they  knew  not  to  be  due,  and  falsely  repre* 
sented  them  to  be  due,  in  order  to  obtain  pay- 
ment, they  were  liable  to  be  convicted,  as  they 
accordingly  were.  Reg, y,  Taylor  {^o.y),  ISCoz, 
C.  C.  265. 

On  a  motion  for  a  new  trial  on  behalf  of  two 
defendants,  an  attorney  and  his  client,  indicted 
for  atempting  to  obtain  money  by  false  pre- 
tences, there  being  evidence  that  they  combined 
together  to  enforce,  by  means  of  the  abuse  of 
l^d  process,  payment  of  sums  they  must  have 
known  not  to  be  due,  and  also  made  false  repre- 
sentations with  that  object : — Held,  that  there 
was  evidence  for  the  jury  on  the  charge,  that  a 
direction  to  the  jury  that  if  they  were  satisfied 
of  these  facts  they  ought  to  convict  was  correct, 
and  that  the  conviction,  therefore,  was  right, 
Reg.  V.  Tayhyr  (No.  2),  15  Cox,  C.  C.  268. 

The  prosecutor  lent  money  to  the  prisoner  at 
interest,  on  the  security  of  a  bill  of  sale  on  fur- 
niture, a  promissory  note  of  the  prisoner  and 
another  person,  and  a  declaration  made  by  the 
prisoner  that  the  furniture  was  onenctmibered. 
The  declaration  was  untrue  at  the  time  it  was 
handed  to  the  prosecutor,  the  prisoner  having 
a  few  hours  baore  given  a  bill  of  sale  for  the 
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famitnre  to  another  person,  bnt  not  to  its  full 
value : — Held,  that  there  was  evidence  in  sup- 
port of  a  charge  of  obtaining  money  by  false 
pretences.  H^.  v.  Msakin,  11  Cox,  C.  C.  270  ; 
S0L.T.644;  17  W.  B.  683. 

A.,  by  falsely  representing  that  a  hoaee  and 
Eome  shops  had  been  built  upon  certain  land, 
obtained  from  the  prosecator  an  advance  of 
money.  A.  deposited  the  lease  of  the  land, 
signed  an  agreement  to  execute  a  mortgage  and 
executed  a  bond  as  security  for  the  money : — 
Held,  that  he  was  rightly  convicted  of  obtaining 
money  by  false  pretences,  Ileg.  v.  BurgoTi, 
Dears.  &  B.  11 ;  25  L.  J.,  M.  C.  10.t  ;  2  Jur.  (HA) 
596;  4W.  R.  525;7Cox,  C.  C.  131. 

A.  owed  B.  a  debt,  of  which  B.  could  not  get 
payment.  C,  a  servant  of  B.,  went  to  A.'b  wife 
and  obtained  two  sacks  of  malt  from  her,  saying 
that  B.  had  bought  them  of  A,  C.  knew  this  to 
hi  false,  but  took  the  malt  to  6.,  his  master,  to 
enable  him  to  pay  himself  the  debt : — ^Held,  that 
if  C,  did  not  intend  to  defraud  A.,  but  merely  to 
put  it  into  his  master's  power  to  compel  A.  to 
pay  him  a  just  debt,  C.  ought  not  to  be  convicted 
of  obtainiiig  the  malt  by  false  pretences.  Rex  v. 
WiUiamt,  7  Car.  &  P.  854. 

B.  was  indicted  for  having  falsely  pretended 
that  he  was  Mr.  H,,  who  had  cured  Mrs.  Cat  the 
Oxford  Infirmary,  and  thereby  obtaining  5«.  with 
intent  to  defraud  G.  P.  B.  made  the  pretence, 
and  thereby  induced  the  prosecutor  to  buy,  at  the 
expense  (tt  6«.,  a  bottle  conUdning  something 
which  he  said  would  cure  the  eve  of  the  prose- 
cutor's child.  It  was  proved  that  B.  was  not 
Mr.  H. : — Held,  that  this  was  a  false  pretence. 
Meg.  T.  Bloomjield,  Car.  &  M.  637  ;  6  Jur.  224. 

A  person  who  makes  a  false  pretence  of  having 
a  power  to  do  something,  whetner  the  power  is 
physical,  moral,  or  supernatural,  for  the  purpose 
of  obtaining  money  or  goods,  is  indictable  for 
false  pretences.  Iteg.  v.  6ile«,  L.  &  C.  .502  ;  34 
L  J.,  M.  C.  50;  11  Jur.  (n.8.)  119;  H  L.  T. 
643  ;  13  W.  R.  327  ;  10  Cox,  C.  C.  44. 

A  pretence  that  a  person  would  do  an  act  that 
he  did  not  mean  to  do  (as  a  pretence  to  pay  for 
goods  on  delivery),  was  not  a  false  pretence 
within  30  Geo.  2,  c.  24,  s.  1.  Sea  t.  Goodhall, 
B.  ft  B.  461. 

Bnt  pretending  to  have  been  intmsted  by  one 
to  take  his  horses  from  Ireland  to  London,  and 
to  have  been  detained  by  contrary  winds  till  all 
his  money  was  expended,  was  within  30  Geo.  2, 
c.  24,  B.  1.   Bex  V.  Villaiewve,  2  East,  P.  C.  830. 

A  pretence  to  a  parish  officer,  as  an  excuse  for 
not  working,  thattneparty  has  not  clothes,  when 
he  really  has,  although  it  induces  the  officer  to 
give  him  clothes,  was  not  obtaining  goods  by 
false  pretences  within  30  Geo.  3,  c.  24,8. 1.  Jtex 
T.  Wakeling,  R.  ft  R.  504. 

The  offence  of  obtaining  money  under  fidse 
pretences,  created  by  30  Geo.  2,  c.  24,  8. 1,  was 
complete  only  where  the  money  was  obtained. 
Bete  T.  BiMery,  cited  6  D.  ft  B.  61« ;  8  B.  ft  C. 
700. 

It  is  a  false  pretence  if  a  carrier  obtains  the 
carriage-money  by  pretending  to  have  delivered 
the  gmds  and  lost  uie  bailee's  receipt  for  them. 
Bew  T.  Airev,  2  Ea^  P.  C.  831 ;  2  East,  30. 
B.  P.,  Bm  t.  ColemiM,  2  East,  P.  C.  672. 

2.  In  BESPBCr  OF  WHAT  CHATTEU  OB 
SBOUBmEB. 

Dogs.] — Dogs,  not  being  the  subject  o(  lar- 
ceny at  common  law,  were  not  chattels  within  7 


ft  8  Geo.  4,  c.  29,  s.  53.  Itej.  v.  JUUnt&n,  Bell, 
C.  C.  34  ;  28  L.  J.,  U.  C.  r.8  ;  5  Jur.  (K.8.)  203  ; 

7  W.  B.  203 ;  8  Cox,  0.  0.  U5. 

TalnaUe  Saenrl^.l— G..  secretary  to  a  burial 

society,  was  indicted  for  falsely  pretending  that 
a  death  had  occurred,  and  so  obtaining  from  tha 
president  an  order  on  the  treasurer  in  the  follow- 
ing form  :  "  Bolton  Cnited  Burial  Society,  No. 
23.  Bolton,  September  Ist,  1853.  Mr.  A.  Ent- 
wistle,  treasurer ;  please  to  pay  tlie  bearer 
21.  \0t.,  Greenhaigh,  and  charge  the  same  to  the 
society.  Bobert  Lord  Benjamin  Beswick,  presi- 
dent" : — Hel<l,  that  this  was  a  valuable  security 
under  7  ft  8  Geo.  4.  c.  29,  s.  58,  asexplaincd  by  s. 
5.  Reg.  v.  breenkalgh,  1  Dears,  a  C.  267 ;  2 
W.  R.  171 ;  6  Cox,  0.  C.  257. 

Bank  Votes.] — Bank  notes  were  not  money, 
goods,  wares  or  merchandises,  within  30  Gea  2, 
c.  24,  s.  1.    Rete  v.  Hill,  R.  &  R.  190.    But  7  ^ 

8  Gea.  4,  c.  29,  t.  63,  exiended  30  Geo.  2,  c.  24,  to 
pertom  ohtaimng,  Jy  falte  jpretettcet,  anjf  valu- 
able teeurity. 

Ticket] — B.  was  indicted  for  obtaining  by 
false  pretences  from  a  railway  company  a 
printed  ticket,  with  intent  to  defraud  the  com- 
pany of  the  same  ;  the  ticket  enabled  the  pri 
soner  to  travel  free  from  B.  to  H.,  and  was  to  be 
given  back  to  the  company  at  H. : — ^Held,  that 
the  ticket  was  a  chattel  within  7  ft  8  Geo.  4,  c. 
29,  s.  53,  and  that  the  attempt  to  defraud  the 
company  of  the  same  was  not  affected  by  the  f.ict 
of  the  ticket  having  to  be  returned  at  the  end  of 
the  ioumey.  Beg.  v.  Boulton,  T.  ft  M.  201  ;  3 
New  Sess.  Gas.  705;  1  Den.  C.  C.  508;  2  Car.  ft  K. 
917 ;  19  L.  J.,  U.  C.  67  ;  13  Jur.  1034  ;  S  Cox, 
C.  C.  576. 

Chattel  not  in  Szistenoe  at  time  of  Pietene* 

made.]«A  conviction  for  obtaining  a  chattel  by 
false  pretences  is  good,  although  the  chattel  iB 
not  in  existence  at  the  time  of  the  pretence 
being  made,  provided  the  subsequent  delivery  of 
the  chattel  is  directly  connecte<l  with  the  false 
pretence.  Reg.  y.  Martin,  36  L.  J.,  M.  C.  20; 
L.  R.  1  C.  C.  .56 ;  15  L.  T.  54  ;  16  W.  R.  358  ; 
10  Cox,  C.  C.  383. 

Keal  Consumed  at  Bestanrant  without  Xeans 

to  Pay  for  it.] — A  person  who  orders  and  con- 
sumes a  meal  at  a  restaurant  without  being' 
possessed  of  the  means  to  pay  for  it  does  not 
obtain  goods  by  false  pretences  under  s.  88  of 
the  Larceny  Act,  1861,  but  docs  incur  a  debt  or 
liability  by  fraudulently  obtaining  credit  so  as  to 
constitute  an  offence  within  the  meaning  of  s.  13 
of  the  Debtors  Act,  1869.  ^.v.  Jorw*,  67  L.  J., 
Q.  B.  41 ;  [1898]  1  Q.  B.  119  j  77  L.  T.  603— 
C.O.B. 

8.  As  TO  QuAimTT  OS  Wejoht  of  Abticlbs 
OF  Mbbchandibb. 

What  is.]— The  defendant  had  contracted 
with  the  guardians  of  a  poor  law  union  to  deliver 
loaves  of  a  mecifled  weiriit  to  any  poor  persona 
bringing  a  ticket  from  the  relieving  officer.  The 
tickets  were  to  be  returned  by  the  defendant  at 
the  end  of  each  week,  with  a  statement  of  the 
number  of  tickets  sent  back,  whereupon  he  would 
be  credited  for  the  amount,  and  the  money  would 
be  paid  at  the  time  stipulated  in  the  contract. 
The  defendant  delivered  to  certain  poor  people 
who  brought  tickets  loaves  of  less  than  the  sped- 
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fied  weight,  rctaracd  the  tickets  with  a  note 
of  the  number  sent,  and  obtained  credit  in 
account  for  the  loaves  swi  ilelivered,  but  before 
the  time  for  payment  had  arrival  tlic  fraud  was 
discovered : — Held,  that  the  delivery  of  a  less 
quantity  of  bread  than  that  controfited  for  was  a 
mere  private  fraxnl,  no  false  weights  or  tokens 
having  been  used,  and  therefore  not  an  Indictable 
offence  :  that  the  defendant  was  properly  con- 
Ticted  of  attempting  to  obtain  money,  for 
although  he  had  only  obtained  credit  in  account, 
and  could  not,  therefore,  have  been  convicted  of 
the  offence  of  actually  obtaining  money  by  false 
pretences,  yet  he  had  done  all  that  was  depending 
on  himself  towarda  the  payment  of  the  money, 
and  was  therefore  guilty  of  the  attempt :  and 
that  this  was  a  case  within  7^8  Geo.  4,  c.  29, 
s.  53,  because  it  was  an  attempt  to  obtain  money 
by  a  false  and  fraudulent  representation  of  an 
antecedent  fact ;  it  was  not  a  mere  sale  of  goods 
by  a  false  pretence  of  their  weiriit.  R^.  t. 
Scufleton,  Dears.  C.  C.  815  ;  8  C.  L.  B.  1145  ;  24 
L.  J.,  M.  C.  158  ;  I  Jar.  (N.8.)  940  ;  4  W.  E.  17 ; 
6  Cox,  C.  C.  559. 

The  defendant  agreed  with  the  prosecutrix  to 
sell  and  deliver  to  lier  a  load  of  coals,  at  a  cer- 
tain price  percwt.  He  accordingly  delivered  a 
quantity  coals,  to  his  knowledge  weighing  14 
owt.  He,  however,  falsely  and  fraudulently  re- 
presented that  the  quantity  he  had  delivered 
weighed  18  cwt.,  and  thereby  obtained  the  price 
of  18  cwt, : — Held,  that  he  was  properly  con- 
victed of  the  offence  of  obtaining  money  by  false 
pretences.  Iteg.  v.  Sherwood,  Dears.  &.  B,  251  ; 
26  L.  J.,  M.  C.  81 ;  3  Jur.  (SM.)  547  ;  5  W.  B. 
677  ;  7  Cox,  0.  C.  270. 

A  prisoner  was  convicted  on  an  indictment  for 
obUtining  money  by  false  pretences.  The  jirose- 
cutors  bought  of  the  prisoner  and  paid  him  for  a 
quantity  of  coal,  upon  a  false  representation  by 
him  that  there  were  14  cwt.,  whereas,  in  fact, 
there  were  oiUy  8  cwt.,  but  eo  packed  in  the 
cart  In  which  &ey  were  as  to  have  the  appear- 
ance of  a  larger  quantity  : — Held,  that  the  false 
repr^ntation  as  to  the  quantity  of  coal  was  an 
indictable  false  pretence,  and  that  the  conviction 
was  right.  JReff.  v.  Raffs,  Bell,  C.  C.  215  ;  29 
h.  J.,  M.  C.  86  ;  6  Jur.  (N.3.)  178  ;  1  L.  T.  337  ; 
8  W.  B.  198  ;  8  Cox,  C.  C.  2S2. 

If  a  man  is  selling  an  article  by  weight,  and 
falsely  represents  the  weigiit  to  be  greater  than 
it  is,  and  thereby  obtains  payment  for  a  quantity 
greater  than  that  delivered,  he  is  indictable  for 
obtaining  money  by  false  pretences.  Secus,  if 
he  is  selling  the  article  for  a  lump  sum,  and 
merely  makes  the  false  representation  aa  to 
weight  in  order  to  induce  the  purchaser  to  con- 
clude the  batgain.  Ile^.  v.  Ridgway,  3  F.  k.  V. 
838. 

A  false  affirmation  of  the  weight  of  an  article 
sold  by  weight,  with  intent  to  defraud,  is  in- 
dictable as  a  false  pretence.  Reg.  v.  Lee,  L.  &  C. 
418  ;  33  L.  J.,  M.  C.  129  ;  10  L.  T.  348  ;  12  W.  H. 
750  ;  9  Cox,  0.  C.  460. 

Upon  indictment  for  obtaining  money  by 
falsely  pretending  that  certain  loads  of  soot 
weighed  certain  tons,  whereas  they  did  not,  the 
evi<tence  was  that  the  prisonen  weighed  at  a 
public  weighing  machine  some  cartload  of  what 
apparently  was  soot,  but  amongst  which  were 
bags  of  old  bricks,  and  having  obtained  tickets 
of  the  weights,  subswquctitly  removed  the  bags 
containing  bricks,  and  on  Belling  the  soot  to  the 
prosecutor  represented  to  him  that  the  weight 
ascribed  in  the  tickets  was  the  weight  of  what 


they  sold  : — Held,  that  this  &lBe  representation 
of  the  weight  was  within  the  statute.  Ih. 

An  indictment  charged,  that  H.  R.  having  in 
his  possession  a  certain  weight  of  28  lbs,,  did 
falsely  pretend  to  C.  that  a  quantity  of  coals 
which  he  delivered  to  C.  weighed  16  cwt  (mean- 
ing 1,792  lbs.  weight),  and  were  worth  U.,  and 
that  the  weight  was  56  lbs. ;  1^  means  of  which 
he  obtained  a  sovereign  from  C,  with  intent  to 
defraud  him  of  part  thereof,  to  wit,  I0#. ;  whereas 
the  coals  did  not  weigh  1,792  lbs.,  and  were  not 
worth  U. ;  and  whereas  the  weight  was  not 
50  lbs. ;  and  whereas  the  coals  were  of  the  weight 
of  896  lbs.  only,  and  were  not  worth  more  tluin 
lOf. ;  and  whereas  the  weight  was  of  28  lbs.  only. 
It  was  objected  that  all  the  pretences,  except 
that  respecting  the  weight,  were  false  affirma- 
tions, and  that,  as  to  the  weight,  there  was  no 
allegation  to  connect  the  sale  of  the  coals  with 
the  use  of  the  weight.  The  defendant  was  con- 
victed, and  the  conviction  was  held  to  bo  wrong. 
Rex  V.  R^,l  Car.  &  P.  848. 

4.  As  TO  QlTALrTT  OB  VALUB  OF  ABTIOLES-- 

OF  Mebchandisel 

Speeifle  Faet  itated  whieh  ii  Untrae.]— The: 
prisoner  induced  the  prosecutor  to  purchase  a . 
chain  from  him  by  fraudulently  representing 
that  it  was  15-carat  gold,  when,  in  fact,  it  was 
only  of  a  quality  a  trifle  better  th^  6-carat, 
knowing  at  the  time  that  he  was  falsely  repre- 
senting the  quality  of  the  chain  as  15-carat  gold  : 
— Held,  that  the  statement  that  the  chain  was  15-  - 
carat  gold,  not  being  mere  exa^erated  piaise,or 
relating  to  a  mere  matter  of  opinion,  bat  a  stat«-> 
mcnt  as  to  a  specific  fact  within  his  knowledge,^ 
was  a  sufficient  false  pretence  to  sustain  an  ia-- 
dictment  for  obtaining  money  under  false  pre-. 
tences.  Reg.  v.  Ardley,  40  L.  J.,  M.  0.  85  •  L, 

B.  1  C.  C.  301  ;  24  L.  T.  193;  19  W.  R.  478  :  12- 
Cox,  C.  C.  23. 

On  an  indictment  for  obtaining  money  by 
false  pretences,  it  was  proved  that  the  prisoner, 
a  travelling  hawker,  represented  to  the  prose- 
cutor's wife  that  he  was  a  tea-dealer  from, 
Leicester,  and  induced  her  to  buy  certain  pack- 

ageswhich  he  stated  contained  good  tea,  but  three-- 
fourths  of  the  contents  of  which  was  not  tea  at 
all,  bat  a  mixture  of  sabstances  nnflt  to  drink 
and  deleterious  to  health.  The  jury  found  that 
the  prisoner  knew  the  real  nature  of  the  contents, 
of  the  packages,  that  it  was  not  tea,  but  a  mix- 
ture of  articles  unfit  for  drink,  and  that  he  de- 
signedly falsely  pretended  that  it  was  good  tea. 
with  intent  to  defraud  ;  and  the  prisoner  was 
convicted . — Held,  that  the  conviction  was  right. 
Reg.  V.  Foxter,  40  L.  J.,  M.  C.  128 ;  2  Q.  B.  D  301  ■ 
36L.  T.  84;  IS  Cox,  C.  0.  393. 

A  false  representation  that  astamp  on  a  witch 
was  the  hallmark  of  the  Goldsmiths'  Company 
and  that  the  number  18,  pMt  thereof,  indicated 
that  the  watch  was  made  of  18-cat«t  gold, 
is  an  indictable  offence,  and  is  not  the  1^  so 
because  accompanied  by  a  representation  that  the 
watch  was  a  gold  one,  and  some  gold  was  proved 
to  have  been  craitained  in  its  compositicoL  Rea 
V.  Suter,  17  L.  T.  177  ;  16  W.  B.  141 ;  10  Cok! 

C.  C.  577.  ^ 
A  man  went  into  a  pawnInY>ker'B  shop  in  the 

middle  of  the  day,  andlaid  down  eleven  fliimbles 
on  the  counter,  saying.  "  1  want  5«.  on  them  :  " 
the  pawnbroker's  assistant  asked  the  man  if  they 
were  silver,  and  he  said  they  were.  The  assistant 
tested  tjiem,  and  found  they  -vcre  not  silver,  anil 
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ill  consequence  'IM  not  give  the  man  any  money,  I 
Irnt  sent  for  a  ]K>!icoiiiaii,  and  giive  him  into  his 
custody : — Held,  that  the  conduct  ol  the  man  I 
who  presented  the  thimbles  amounted  to  an  at- 
tempt to  commit  the  statutable  mCademcauour  of 
obtaining  money  under  false  pretencea,  and  by 
consequence  that  if  the  money  had  been  obtained 
that  statutable  offence  would  have  been  com- 
plete.   ^//.  V.  Halt,  Car.  &  M.  249, 

A.  falsely  pretended  to  a  pawnbroker  that  a 
chain  was  silver.  The  pawnbroker  lent  A.  10*. 
on  the  chain,  without  placing  any  reliance  upon 
the  statement  of  A.,  but  relying  on  his  own  ex- 
amination and  test.  The  chain  was  made  of  a 
composition  wort h  about  one  farthing  an  ounce : — 
Held,  that  he  wa.s  properly  convicted  of  attempt- 
ing to  obtain  money  by  false  pretences,  the. 
statement  being  a  false  pretence  within  the 
statute.  Beg.  v.  Roebuck,  Dears.  &  B.  24 ;  25 
L  J.,  M.  C.  101  ;  2  Jur.  (N.s.)  597  ;  i  \V.  B. 
514  ;  7  Cox,  C.  C.  126. 

A  wilful  misreprespntation  of  a  definite  fact 
with  intent  to  defraud,  cognisable  by  the  senses 
— where  the  seller,  by  raanteuvring,  contrives  to 
pass  off  tasters  of  cheese  as  if  extracted  frranthe 
cheese  offereid  for  sale,  whereas  it  is  not — is  a 
false  pretence.  Ben.  v.  Gosit,  IJell,  C.  C.  208  ;  29 
L.  J.,  M.  C.  86  ;  6  Jur.  (N.s.)  178  ;  I  L.  T.  337  ; 
8  W.  R.  193  ;  8  Cox.  C.  C.  2(52. 

Knowingly  exposing  to  s;dc  and  selling  wrought 
gold  under  the  sterling  alloy,  as  and  for  gold  of 
the  true  standard  weight,  which  is  indictable  in 
a  goldsmith,  is  a  private  imposition  only  in  a 
common  person.    Bex  v.  BiHcer,  Cowp.  32-3. 

B.  was  in  the  habit  of  Belling  baking  powders, 
wrapped  in  printetl  wrappers,  entitled  "B.'a 
Baking  Powders."  and  having  his  printed  signa- 
ture at  the  end.  The  j»risoner  got  printed  a 
quantity  of  wrappers,  in  imitation  of  those  of 
B.,  only  leaving  out  B.'s  signature,  and  sold 
spurious  powders  wrapped  up  in  these  labels  as 
B.'s  powders  :— Held,  that  the  prisoner  was  not 
guilty  of  forging  the  wrappers,  or  uttering  forged 
wrai>peni,  though  he  might  be  indictable  for 
the  fraud,  on  a  charge  of  obtaining  money  by 
false  pretences.  Beg.  v.  Smith,  Dears.  &  B. 
B6C  ;  27  L.  J.,  M.  C.  225  :  4  Jur.  (N.8.)  1003  ; 

6  W.  R.  49.5  ;  8  Cox,  C.  C.  32. 

An  indictment  chaiged  that  the  defendant 
knowingly  aud  falsely  pretended  that  a  horse 
was  sound,  and  that  he  himself  was  a  farmer,  at 
O.,  negativing  both  pretences  in  the  usual  way. 
The  defendant  was  conTicted,  bnt  a  case  re- 
served in  which,  after  stating  that  the  various 
allegations  in  the  indictment  were  proved,  and 
that  the  defence  was  that  this  was  a  case  of 
giving  a  false  warranty,  and  therefore  not  in- 
dictable, the  question  was  put,  whether  the  con- 
viction could  be  sustained.  The  court  having 
directed  an  ameiuiment,  the  facts  proved  were 
set  out  more  specifically;  but  it  was  not  stated 
as  a  fact  that  the  defendant  knew  the  horse  to 
be  unsound,  though  evidence  was  stated  from 
which  that  inference  might  be  drawn  ;  nor  was 
it  stated  what  ditection  had  been  given  to  the 
jury  : — Held,  that,  as  the  case  was  framed,  the 
conviction  mast  be  quashed  :  as  the  court,  not 
knowing  what  direction  had  been  given,  could 
not  answer  the  question  put  in  the  affirmative  ; 
and  as  it  was  consistent  with  the  case  that  the 
jury  might  have  been  told  that  even  if  the  de- 
fendant did  not  know  that  the  horse  was  unsound, 
he  might  be  convicted  upon  the  other  false  pre- 
tence alone.   Re?,  v.  Keigkley,  Dears,  ft  B.  145  ; 

7  Coi,  C.  0.  217. 


An  irdictment  for  false  ])rrtences  will  be  sus- 
taif!-,d  by  evidence  tliat  the  prisoner  had  sold  to 
the  prosecutor  blacking,  which  he  had  asserted 
to  be  "Everett's  rrcmier,"  and  which  bore  a 
label  nearly  but  not  precisely  imitating  Everett's 
labels,  the  said  blacking  not  being  Everett's  Pre- 
mier, but  a  spurious  manufacture  of  tuB  own. 
Reg.  V.  TJundat,  6  Cox,  C.  C.  380. 

Exaggerated  FraiM  not  Bnffloimt  to  Ooniti- 

tnte.] — ^A  simple  misrepresentation  of  the  quality 
of  goods  is  not  a  false  pretence,  provided  the 
goods  are  in  specie  that  which  they  are  repre- 
sented to  be.  Rrg.  V.  Srijan,  Dears.  &  B.  265  ; 
26  L.  J.,  M.  C.  84  ;  3  Jur.  (N.B.)  620  ;  5  W.  B. 
598  ;  7  Cox,  C.  C.  312. 

For  the  purpose  of  procuring  advances  of 
money  by  way  of  pledge,  a  party  produced  spoons 
to  the  prosecutors,  who  were  paw^lbroke^s,  and 
falsely  and  fraudulently  stated  that  "they  were 
of  the  best  quality  ;  that  they  were  equal  to 
Elkington's  A  ;  that  the  foimdation  was  of  the 
best  material ;  and  that  tikey  had  as  much 
silver  on  them  as  Elkington's  A  "  :— Held,  that 
the  representations  being  merely  as  to  the  quality 
of  the  articles,  were  not  false  pretences  within 
the  statute,  as  the  articles  delivered  to  the  pawn- 
brokers were  the  same  in  specie  as  he  had  pro- 
fessed them  to  be,  though  of  inferior  quality  to 
what  he  had  sbited.  lb. 

On  the  trial  of  an  indictment  for  false  pre- 
tences, it  was  proved  that  the  prisoner  offered  a 
chain  in  ple<lge  to  a  pamibroker,  and  required 
money  to  be  advanced  upon  it,  representing  that 
it  was  gold.  On  being  tested  it  turned  out  to  be 
a  compound  of  brass,  silver,  and  gold,  but  the 
gold  was  very  minute  in  quantity  : — Held,  not  a 
false  pretence,   lleg.  v.  Lee,  8  Cox,  C.  C.  233. 

L.  &  W.  induced  the  prcsecutor  to  buy  certain 
plated  goo<l3  at  an  auction,  at  which  L.  was 
acting  as  auctioneer,  for  ll.,  on  the  repr^nta- 
tion  that  they  were  the  bast  silver  pLitc,  lined 
w^ith  gold,  and  worth  20/. ;  the  foundation  of  the 
goods  was  Britannia  metal,  instead  of  nickel,  as 
in  the  best  goods,  covered  with  a  transparent 
film  of  silver,  and  they  were  worth  only  about 
30«.  : — Held,  that  there  was  no  false  pretence, 
and  that  an  agreement  between  two  persons  to 
dispose  of  these  goods  in  the  way  they  wca« 
disposed  of  was  not  a  conspiracy.  M^.v.Leriaej 
10  Cox,  G.  C.  374. 

5.  By  Pbomises  or  Maxkiaqe. 

Whftn  it  liu.] — An  indictment  Mrill  lie  for 
fraudulently  obtaining  goods  under  a  pretence  of 
a  treaty  of  marriage.   Anon.,  Lofft.  146. 

An  indictment  for  obtaining  money  from  H. 
under  the  false  pretence  that  the  pris'oner  in- 
tended to  marry  H.,  and  wanted  the  money  to 
pay  for  a  wedding-suit  he  had  purehased  is  not 
solficieDt  to  sustain  a  conviction.  Seg.  v.  John- 
ttoit,  2  M.  C.  C.  254. 

A.,  obtaining  money  from  the  prosecutrix  by 
falsely  pretending  that  he  was  unmarried,  that 
he  would  furnish  a  house  with  the  money,  and 
would  then  marry  her,  is  properly  convicted  of 
obtaining  money  under  false  pretences.  Reg.  t. 
Jenniton,  L.  &  C.  167  ;  31  L.  J.,  M.  C.  146  ;  8 
Jur.  (N3.)  442  ;  6  L.  T.  256  ;  10  W.  B.  488 ;  9 
Cox,  C.  C,  168. 

Evidence.] — The  prisoner  paid  his  addresses 
to  the  prosecutrix,  and  obtained  a  promise  <A 
marriage  from  her,  which  promise  she  afterwards 
Eefused  to  ratify.   He  then  threatened  her  with 
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an  action,  and  by  this  means  obtained  money 
from  her.  During  the  wliolc  of  the  transactions 
the  prisoner  had  a  wife.  On  an  indictment 
against  him  for  obtaining  money  under  false 
pretences,  the  pretences  laid  were,  first,  that  he 
was  anmnnied;  and  secondly,  that  he  was  en- 
titled to  bring  and  maintain  his  action  ngninst 
her  for  a  breach  of  promise  of  marriage  : — Held, 
per  Lord  Denman,  C.J.,  and  Maule,  J.,  that  the 
fact  of  the  prisoner  paying  his  addresses  was 
sufficient  evidence  for  the  jurj'  on  which  they 
might  fini!  the  first  pretence,  that  he  was  a 
single  man  and  in  a  condition  to  many ;  and, 
per  3Iaule,  J.,  that  there  was  sntGcieut  evidence 
on  which  to  find  the  falseness  of  the  other  pre- 
tence, that  ho  was  entitled  to  maintain  his  action 
for  breach  of  promise  of  marriage  ;  and  that  such 
latter  false  pretence  was  a  sufficient  false  pretence 
within  the  statute.  Reg,  v.  Coneiand,  Car.  &  M. 
616. 

6.  Repbksentatiokb  as  to  Business. 

Qnestion  for  Jury  as  to  Frisoner'B  Keanlng.] 

— C.  was  convicted  of  obtaining  potatoes  by 
falsely  pret«nding  that  he  was  then  in  a  large 
way  of  business,  that  he  was  in  a  position  to  do 
a  good  trade  in  potatoes,  and  that  he  was  able 
to  pay  for  large  quantities  of  potatoes  as  and 
when  the  same  might  be  delivered  to  him.  The 
evidence  that  C.  had  so  pretended  was  the 
following  letter  written  by  him  to  the  pro- 
secutor:— ^"Sir, — Please  send  me  one  truck  of 
regents  and  one  tmck  of  rocks  as  samples,  at 
your  prices  named  in  your  letter ;  let  them  be 
good  quality,  then  I  am  sure  a  good  trade  will  be 
done  for  both  of  us.  I  will  remit  you  cash  on 
arrival  of  goods  and  invoice.  Yours,  Acc. — P.S. 
— 1  may  say  if  you  use  me  well  I  6haU  be  a  good 
customer.  An  answer  will  oblige  saying  when 
they  are  put  on  "  : — Held,  that  the  words  of  the 
letter  were  fairly  and  reasonably  capable  of  a 
eonstruction  supporting  the  pretences  charged, 
and  that  it  was  a  question  for  tiie  jury,  whether 
the  writer  intended  the  prosecutor  to  put  that 
construction  upon  them.  Itrg.  v.  Cooper,  46 
L.  J.,  M.  C.  2I»  ;  Si  Q.  B.  D.  filO  j  36  L.  T.  671 ; 
25  W.  B.  696  ;  13  Cox,  C.  C.  617. 

Deposit  b7  ProsMutor  as  Seeazl^.l— On  an 

indictment  for  obtaining  money  by  false  pre- 
tences, it  appcarcfi  that  the  priFoner  on  engaging 
an  assistant,  from  whom  he  received  a  deposit, 
leprcsentcd  to  him  that  he  was  doing  a  good 
bunncss,  and  that  he  had  sold  a  good  business 
for  a  certain  large  sum,  whereas  the  business  was 
worthless,  and  he  had  been  bankrupt : — Held, 
that  the  indictment  could  not  be  sustained  apon 
cither  of  the  representations.  R"fj-  v.  W^lliam- 
wn,  21  h.  T.  444  ;  11  Cox,  C.  C.  32S. 

A  prisoner  obtained  a  sura  of  money  from  the 
proflccntor  by  pretending  that  he  carried  on  an 
extensive  business  as  an  auctioneer  and  a  house 
agent,  and  that  he  wanted  a  clerk,  and  that  the 
money  was  to  be  deptwited  as  security  for  the 
prosecutor's  honesty  as  such  clerk.  The  jury 
found  that  the  prisoner  was  not  carrying  on  any 
such  business  at  all : — Held,  that  this  was  an 
indictable  false  pretence.  Beg.  v.  Crab,  18  L.  T. 
370  ;  16  W.  R.  732  ;  II  Cox,  C.  C.  85. 

Prisoner*!  Knowledge  of  Conduct  of  Buslneaa.] 

— On  an  indictment  for  obtaining  goods  in  a 
market  by  falsely  pretending  that  a  room  had 
been  taken  at  which  to  pay  thu  marl^ct  people 


for  their  goods,  the  jury  found  that  the  well- 
known  practice  was  for  buyers  to  engage  a  room 
at  a  public-house,  and  that  the  prisoner  conveyed 
to  the  minds  of  the  market  people  that  she  had 
engaged  such  a  room,  and  that  tliey  parted  with 
their  goods  on  such  belief : — Held,  there  being 
no  evidence  that  the  prisoner  knew  at  such  a 
practice,  and  the  case  being  consistent  with  a 
promise  only  on  her  part  to  engage  such  a  room 
and  pay  for  the  goods  there,  a  conviction  could 
not  be  sustained.  Jti^y.  v.  Jiurmw^,  20  L.  T. 
499  ;  17  W.  R.  682  ;  11  Cox,  C.  C.  258. 

7.  ABiSiNG  OCT  OP  Contracts, 

EffBOt  of  False  Pretenoaox]— AfaL*e  pretence 
knowingly  made  to  obtain  money  is  indictable, . 
thougli  the  money  is  obtained  by  means  of  a 
contract  which  the  prosecutor  was  induced  to  ■ 
make  by  the  false  pretence  of  the  prisoner. 
ll^ff.  V.  Abbott,  1  Den.C.C.273;  2  Car.  k  K.630; 
2  Cox,  C.  C.  430.  S.  P.,  Rfff.  v.  Dark,  1  Den.  0. 
C.  276  ;  licg.  v.  Kcarhk,  D.  &  M.  208  ;  6  Q.  B.  - 
49  ;  12  L.  J.,  M.  C.  135. 

DeliTerisg-  leas  than  Contracted  fur.] — De- 
livering less  beer  in  a  cask  than  contracted  for 
as  the  due  quantity  is  not  an  indictable  ofEence, 
Bex  V.  Whcatley,  1  W.  BI.  273  ;  2  Burr.  1129. 

Nor  is  delivering  less  oats  than  the  quantity 
contracted  for  as  the  due  quantity.  Bex  v. 
JHnnage,  2  Burr.  1130. 

Fmiou  8»le  of  Ooods  Ooatractod  to  he  Sold.] 

— If  one  professes  to  sell  an  interest  in  property, 
and  receives  the  purchase-money,  the  vendee 
taking  the  usual  covenant  for  title  ;  and  it  turns 
out  that  vendor  has  in  fact  previously  sold 
his  interest  in  tlie  property  to  a  third  person; 
this  is  not  sufficient  to  support  an  indictment 
for  obtaining  monc^  false  pretences.  Bex- 
T.  CodringtuH,  1  Cor.  k.  P.  661. 

Effect  of  BatiflcatioiL  of.] — The  prisoner  pre- 
tended to  sell  goods  to  A.  which  he  pretended  to. 
have  bought  for  him  from  B. ;  the  goods  having 
been  sent  by  B.  to  A.,  the  prisoner  got  the 
money  from  A. : — Held,  not  indictable  for  ob- 
taining goods  from  B,  by  false  pretences.  B"g. 
V.  MaHin,  1  F.  Ji  F.  501. 

The  prisoner,  by  false  and  fraudulent  repre- 
sentations made  to  the  prosecutor,  as  to  his  - 
business,  customers  and  profits,  induced  the 
prosecutor  to  enter  into  a  partnership  with  him, 
and  to  advance  500^.,  as  part  of  the  capital  of  ther 
concern  ;  and  the  prosecutor,  aftersocn  advance, 
recognized  and  acted  upon  such  partnership  : — 
Held,  that  this  was  not  an  obtaining  of  money 
by  false  pretences.  Reg.  v.  Watson,  Dears,  ti  B. 
348  ;  27  L.  J.,  M.  C.  18  ;  4  Jur.  (H-S-)  1*  » 
6  W.  R.  67  ;  7  Cox,  C.  C.  364. 

Partnersliip  Aeeonnti.] — The  prisoner  entered 

into  partnership  with  the  prosecutors,  and  it  was 
subsequently  agreed  that  he  should  travel  about 
the  country  to  obtain  orders,  and  have  a  com- 
mission upon  all  orders  he  might  receive,  such 
commission  to  be  paid  to  him  as  soon  as  he 
received  the  orders,  and  to  be  payable  out  of  the 
capital  funds  the  partnership  before  dividing 
any  profits.  He  falsely  represented  to  his 
'  partners  that  he  had  obtained  a  certain  order, 
and  in  consequence  was  paid  his  commission 
i  thereon  : — Held,  tli:it  this  was  a  mere  matter  of 
'  account  betwcsn  the  partners,  and  that  the 
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prisoner  vas,  thnrefore.  not  puilty  of  obtaining 
money  by  faisc  pretences,  lii-g.  v.  Eravt,  L.  6: 
C.  252;  82  L.  J.,  M.  C.  38  ;  d  Jar.  (N.S.)  184  i 
7  L.  T.  507  ;  11  W.  E.  126  ;  If  Cox,  C.  C.  238. 

8.  Bt  Means  of  False  Obdebs. 

Of  ZwuMMlt  Agaat.]— B.  was  one  of  many 
persons  employed  whose  wages  were  paid  weekly 
at  a  pay-tabk.  On  one  occasion  when  B.'8 
wages  were  doe,  the  prisoner  said  to  a  little  boy, 
"  I  will  give  you  a  penny  if  you  will  go  and  {ret 
B.'s  money."  The  boy  innocently  went  to  the 
pay-table,  and  said  to  the  treasurer,  "  I  am  come 
for  B.'8  money  ;"  and  B.'b  wages  were  given  to 
him.  He  took  the  money  to  the  prisoner,  who 
was  waiting  outside,  and  who  gave  the  boy  the 
promised  penny  : — Held,  that  the  prisoner  could 
not  be  convicted  on  the  charge  of  obtaining  the 
money  from  the  treasurer  by  falsely  pretending 
to  the  treasurer  that  he,  the  prisoner,  nad  autho- 
Tity  from  B.to  receive  hts  money,  or  of  obtaining 
it  from  the  treasurer  and  the  boy,  by  falsely  pre- 
tending to  the  boy  that  he  had  such  authority, 
■or  of  obtaining  it  from  the  boy  by  the  like  false 
pretence  to  the  boy ;  but  tlrnt  he  might  have 
been  convicted  on  a  count  charging  him  with 
■obtaining  it  from  the  treasurer,  by  falsely  pre- 
tending to  the  treasurer  that  the  boy  had  the 
authority  from  B.  to  recefTe  the  amount.  Reg. 
T.  Bvtcher,  Bell,  C.  C.  6  :  28  L.  J.,  U.  G.  14  ;  4 
Jur.  (N.B.)  1166 ;  7  W.  B.  88  J  8  Cai,  C.  C.  77. 

Order  given  by  Person  having  Authority  to 
Order  for  Another.] — A  8ur\*eyor  of  highways, 
haviug  authority  to  order  gravel  for  the  roads, 
onlfring  gravel  as  usual,  and  ap|)lyiDg  it  for  his 
own  use,  is  not  liable  to  a  charge  of  obtaining  it 
by  false  pretences ;  nor  for  larceny,  unlem  it 
■appears  that  he  did  not  mean  to  pay  for  it.  Itty. 
T.  liieAardtm,  IF.IiF.  488. 

Order  gtren  witlurat  Avthority.}— An  indict- 
ment that  B.  obtained  twenty  yards  of  carpet  by 
falsely  pretending  that  a  cci-tain  person  whu 
lived  in  a  large  house  down  the  street,  and  had 
had  a  daughter  married  some  time  Imck,  had 
been  at  htm  about  some  carpet,  and  had  asked 
him  to  procure  apiece  of  carpet,  whereas  no  such 

Cerson  had  been  at  him  about  any  carpet,  nor 
ndanysDch  person  asked  him  to  procure  any 
piece  of  carpet.  The  evidence  was  that  B, 
obtained  twenty  yards  of  carpet  by  stating  to 
the  prosecutor,  who  was  a  shopkeeper  in  a  village, 
that  he  wanted  some  carpeting forafamily  living 
in  a  large  house  in  the  village  who  had  had  a 
daughter  lately  married  ;  that  B.  afterwards  sold 
the  carpeting  so  obtained  to  two  different  per- 
oons,  and  a  lady  was  called,  who  lived  in  the 
village,  whose  daughter  whs  married  about  a 
year  previously,  and  who  stated  that  she  had  not 
sent  B.  to  the  prosecutor's  shop  for  the  carpet : — 
Held,  that  there  was  a  sufficient  false  pretence 
alleged  and  proved,  and  that  it  was  sutficiently 
negatived  by  the  evidence.  Reg.  v.  Rurnsidei, 
Bell,  C.  C.  282  ;  30  L.  J.,  M.  C.  42  ;  6  Jur.  (n.s.) 
1310  J  3  li.  T.  811 ;  9  W.  B.  87 ;  8  Cox,  U.  C. 
370. 

E.  was  convicted  for  stealing  a  cheque.  He 
was  a  clerk  to  a  savings  bank,  and  received  the 
cheque  from  the  manager  of  the  bonk,  upon  a 
false  representation  that  one  of  the  iIei)ositorB 
lifld  given  notice  of  withdrawal  and  for  the 
pui  pfise  of  handing  it  over  to  the  depositor.  | 
According  to  the  usual  course  of  business,  if  a  [ 
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depositor  could  not  attend  at  a  proper  time  to 
receive  the  cheque,  it  was  handed  to  E.  as  the 
agent  of  the  depositor : — Held,  that  the  case  was 
one  of  false  pretences,  and  not  larceny.  Rpff.  v. 
iifcj-,  Dears.  &  B.  371  ;  27  L.  J.,  M.  C.  20  ;  4 
Jur.  (N.s.)  16 ;  6  W.  R.  82  ;  7  Cox,  C.  C.  384. 

An  indictment  charged  tliat  the  prisoner  was 
living  separately  from  her  husband,  and  receiving 
an  income  from  him  for  her  separate  maintenance 
nndcr  a  deed  of  semmtion,  which  stipulated  that 
he  should  not  be  liable  for  her  debts ;  and  that 
she  falsely  pretended  to  U,,  a  servant  of  W,,  that  ■ 
she  was  living  under  the  protection  of  her  hus- 
band, and  was  authorised  to  apply  to  W.  for 
goods  on  the  credit  of  her  husband,  and  that  he 
was  willing  to  pay  for  them ;  and  that  she  wanted 
them  to  furnish  a  house  in  his  occupation.  It 
was  proved  that  on  the  4th  of  August  she  called 
at  W.'s  shop,  and  on  being  served  by  U.,  selected 
certain  goods,  and,  being  askeil  for  a  deposit,  said 
it  was  a  cash  transaction,  that  her  husbanrl  would 
give  a  cheque  as  soon  as  the  goods  were  delivered. 
The  deed  was  proved,  and  it  was  also  proved  that 
the  annuity  covenanted  to  be  paid  by  the  husband 
was  duly  paid  ;  that  the  house  which  she  gave  as 
her  address,  and  which  was  found  shut  up  after 
the  goods  had  been  sent  to  it,  had  been  talten  by 
her  whilst  in  company  with  a  man  with  whom  she 
hod  been  living  as  his  wife  from  the  middle  of 
July  till  the  end  of  August: — Held,  that  there 
was  abundant  evidence  to  support  a  convictioD. 
Reg.  V.  Bavit,  19  L.  T.  336  ;  17  W.  B.  127  ;  11 
Cox,  C.  C.  181. 

XfEbet  of  Forged  Order.] — ^A  person  who  ob- 
tained goods  on  delivering  a  foigod  letter — 
"  Please  to  let  the  bearer;  W.  T.,  have  for  J.  B. 
four  yards  of  linen,"  signed  J.  R,,  was  not  indict- 
able for  obtaining  gootis  by  false  pretence,  as 
this  was  uttering  a  forged  request  for  the  delivery 
nf  goods,  which  was  a  felony  under  11  Goo.  4  & 
1  WiiL  4,  c.  66,  e.  10.  Rea)  v.  Beans,  6  Car.  & 
P.  B53. 

9.  Bt  Means  of  False  Accoukts. 

Lai^er  Sam  of  Money  Obtained.]— A  work- 
man, employed  by  clothiers,  was  to  keep  an 
account  of  the  number  of  sheaimen  employe<l, 
and  the  amount  of  their  eajnings  and  wages, 
which  he  was  to  deliver  weekly  to  a  derk,  iu 
writing,  who  paid  him  the  amount ;  he  deliveixnl 
in  a  false  account,  chai^ng  for  more  work,  and 
of  other  men,  than  was  actually  done,  by  which 
he  obtained  a  larger  sum  than  was  actually  due  : 
— Held,  an  obtaining  money  under  false  pre- 
tences, within  30  Geo.  2,  c.  24,  because  without 
the  false  pretence  be  would  not  have  obtained  the 
credit,  and  it  was  not  like  a  case  of  money  paid 
generally  on  account.  Rex  v.  MUehclt,  2  East, 
P.  C.  830. 

Where  a  manufacturer's  foreman,  who  received 
from  his  master  money  to  pay  the  workmen's 
wages,  obtained  by  means  of  false  accounts  more 
than  the  men  had  earned  or  he  had  paid  to  them, 
this  was  held  to  be  within  the  statute,  for  where 
the  false  pretence  creates  the  credit,  it  is  within 
the  statute,  and  the  defendant  would  not  have 
obtained  the  excess  above  what  was  really  due  to 
the  workmen  were  it  not  for  the  false  account 
delivered.  Ih. 

Credit  not  Honey  Obtained.] — The  prisoner 

having  entered  into  an  ngreomcnt  to  act  as  cap- 
tain of  a  vessel  belonging  to  the  prosecutor,  upon 
receiving  two-thirds  of  the  net  profits  of  the 
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Tessel,  delivered  in  a  bill  for  repairs  to  a  larger  i 
amount  tban  he  had  actually  paid,  and  was 
allowed  the  amount  in  the  settlement  of  accounts : 
— Held,  no  indictment  would  lie,  eince  the 
prisoner  did  not  by  false  pretence  obtain  that 
amonot  of  money  but  only  credit  for  the  difference 
between  the  amount  actually  paid  and  the 
amount  which  he  charged.  Mat.  y.  Cnubv,  1 
Cox,  0.  0. 10. 

Part  of  Total  Sum  only  ^propriated.]— A., 

the  servant  of  B.,  rendered  an  acconnt  to  B.  of 
14/.  It,  2d.t  as  due  from  A.  to  his  workmen,  and 

B.  gave  A.  a  cheque  for  the  amount.  All  that 
8um  was  so  due  except  7a.,  which  A,  kept,  when 
he  got  the  cheque  cashed,  and  paid  the  workmen 
the  residue.  In  an  iodictmeat  it  was  charged 
that  by  this  false  pretence,  A,  obtained  thecheque 
irom  B.,  with  bitent  to  defraud  him  of  the  same. 
It  was  objected,  that  the  Intent  was  only  to 
defraud  B.  of  a  part  of  the  proceeds  of  the 
cheque.  A.  was  convicted,  and  the  judges  held 
the  conviction  rig^it.  and  that  the  evidence  sup- 
ported the  count,  Ih-g.  v.  Leonard,  2  Car.  &  K. 
614  ;  1  Den.  C.  C.  304  ;  3  Cox,  C.  C.284. 

Seoeipt  Beqnlred.] — A  servant  of  A.  applied 
to  B,for  payment  of  17*.  dne  from  B.  to  A.  B. 
refused  to  pay  it  without  A.'b  receipt.  The 
servant  went  away  and  returned  with  this  docu- 
ment, whereupon  B.  paid  the  debt : — Held,  a 
question  for  the  jury,  whether  the  servant 
tendered  the  receipt  as  the  handvmting  of  A., 
which  would  make  nim  liable  on  this  indictment, 
or  as  his  own,  which  would  make  his  act  a  false 
pretence.  Jieg,  v.  Jnder,  1  Den.  C.  C.  325;  2  Car. 
&  K.  635, 

False  Pretences  or  lareany.]— It  was  the 

prisoner's  duty,  as  bailiff  to  the  prosecutor,  to 
pay  and  receive  moneys.  Upon  an  account 
rendered  of  such  payments  and  receipts,  it 
appeared  he  had  chained  his  master  with  five 
TOyments  of  II.  6».,  instead  of  12.  4«.,  the  sums 
ne  bad  actually  paid.  There  was  also  a  similar 
over-chaige  of  two  other  amounts  : — Held,  that 
the  prisoner  was  wrongly  convicted  of  larceny, 
the  offence,  if  any,  being  that  of  obtaining 
money  by  false  pretences.   Beg.  v.  Green,  Dears. 

C.  C.  323;  2  C.  L.  B.  603  ;  18  Jut.  1S8  ;  2  W.  B. 
264  ;  6  Cox,  C.  C-296. 

It  was  the  duty  of  the  prisoner,  who  was  a 
servant  of  the  prosecutors,  in  the  absence  of  their 
chief  clerk,  to  purcli.isc  and  pay  for,  on  behalf  of 
his  masters,  any  kitchen  stuff  brought  to  their 
premises  for  sale.  On  one  occasion  he  falsely 
stated  to  the  chief  clerk  that  he  had  paid  2t.  Sd. 
for  kitchen  stuff  which  he  had  bought  tor  his 
masters,  and  demanded  to  be  paid  for  it.  The 
clerk  on  this  paid  him  2g.  3d.  out  of  the  money 
which  his  master  had  furnished  him  with  to  pay 
for  the  kitchen  stuff.  The  prisoner  applietl  the 
money  to  his  own  use : — Held,  that  ns  the  clerk 
had  delivered  the  money  to  the  prisoner  with  the 
intention  of  parting  with  it  altogether,  the 
prisoner  was  not  liable  to  an  indictment  for 
stealing  the  money,  but  that  he  might  have  been 
indicted  for  obtaining  by  false  pretences.  Meff.  v. 
£arnes,T.  &  M.  387  ;  2  Den.  C.  C.  69  ;  20  L.  J., 
ai.  C.  34  ;  14  Jut.  1128  ;  5  Cox,  C.  C.  112. 

It  was  the  duty  of  a  servant  to  ascertain  daily 
the  amount  of  dock  dues  payable  by  hia  master, 
and,  having  ascertained  it,  to  apply  to  his  master's 
cashier  for  the  amount,  and  then  to  pay  it  in 
discharge  of  the  dues.  On  one  occasion,  by 
representing  falsely  to  the  cashier  that  the 


amount  was  Lirger  than  It  really  was,  as  he  well 
knew,  ho  obtained  from  the  cashier  the  sum  he 
stated  it  to  be,  and  then  paid  the  real  amount 
due,  and  appropriated  the  difference  : — Held,  that 
his  offence  was  not  larceny,  but  obtaining  money 
by  false  pretences.  Jleg.  v.  T!iompt(m,  L.  k.  C. 
233  ;  .12  L.  J.,  M.  C.  57  ;  8  Jur.  (N.S.)  1162  ;  7 
L.  T.  393  ;  11  W.  R.  41 ;  9  Cox,  C.  0.  222. 

Obtaining  Cheque.] — By  means  of  a  fabc 
wfiges  slieet  the  prisoner  obtained  from  liis 
muster  a  cheque  for  the  amount  stated  in  the 
sheet  to  pay  the  men's  wages.  The  cheque  was 
informally  drawn,  and  refused  payment  by  the 
bank.  The  prisoner  returned  it  to  his  master, 
telling  htm  of  the  cause  of  its  non-payment,  and 
the  master  tore  it  up  and  gave  another,  which 
the  prisoner  cashed,  and  appropriated  the  dif- 
ference between  wiiat  was  r«tUy  due  for  wages 
and  what  was  falsely  stated  to  be  due.  On  an 
indictment  charging  him  with  obtaining  8*.  6d., 
the  actual  sum  appropriated  by  him,  it  was 
objected  that  the  above  evidence  did  not  prove 
the  charge,  for  that  he  had  only  obtained  a 
valueless  piece  of  paper : — Held,  that  the  false 
pretence  was  a  continuing  one,  and  that  the 
second  valuable  cheque  was  obtained  thereby 
equally  with  the  first,  and  that  the  charge  was 
proved.  Beg.  v.  Greatkead,  38  L.  T.  d'Jl ;  14 
Cox,  C.  0.  108. 

Substitution  by  Prtioner  of  Proper  Aooounts 
for  other  PnrpoiM.]— An  indictment  alleged 
that  the  prisoner  obtained  a  coat  by  falsely  pre- 
tending that  a  bill  of  parcels  of  a  coat,  value 
I4#.  6a.,  of  which  4«.  6d.  had  been  paid  on 
account,  and  that  10«.  only  was  due,  was  a  bill 
of  parcels  of  another  coat  of  the  value  of  224. 
The  evidence  was  that  the  prisoner's  wife  had 
selected  the  14«.  Gd.  coat  for  him,  subject  to  its 
fitting  him,  and  had  paid  4x.  6d.  on  account,  for 
which  she  received  a  oill  of  parcels  giving  credit 
for  that  amount.  On  trying  on  the  coat  it  was 
found  to  be  too  small,  and  the  prisoner  was  then 
measured  for  one  to  cost  22s.  When  that  was 
made  it  was  tried  on  by  the  prosecutor,  who  was 
not  privy  to  the  former  part  of  the  transaction. 
The  prisoner,  when  the  coat  was  given  to  him, 
handed  the  bill  of  parcels  for  the  14<.  6d.  and  lOr., 
saying,  "  There  is  10*.  to  pay."  The  bill  was  re- 
ceipted, and  the  prisonertook  the  22».  coat  away 
with  him.  The  prosecutor  stated  that  believing 
the  bill  of  pareeis  to  refer  to  the  22*.  coat,  he 
parted  with  that  coat  on  payment  of  10*.,  other- 
wise he  should  not  have  done  so : — Hdd,  that 
there  was  evidence  to  support  a  conviction,  Beg. 
V.  SteeU,  17  L.  T.  666 ;  16  W.  B.  341 ;  11  Cox, 
C.  G.  6. 

10.  Br  Mrans  of  Cheques,  Bills  or  Ex> 

OHANQE,  AND  PBOHISSOBy  ^OTES. 

At  Common  Law.] — A  person  who,  under  a 
mere  false  pretence  of  purchasing  lottery  tickets, 
bargains  with  the  holder  of  them,  and  obtains 
the  delivery  of  them  by  giving  a  dmft  on  a 
banker,  with  whom  he  h^  no  cash,  for  the 
amount  of  them,  ia  not  indictable  for  a  &aud  at 
common  law ;  for,  in  order  to  constitate  this 
offence,  the  property  mtist  be  obtained  either  by 
conspiracy,  or  by  means  of  a  false  token  as  well 
as  a  false  pretence,  and  not,  as  in  this  case,  by  a 
mere  false  assertion,  or  a  bMe  naked  lie,  jRea 
V.  Zara,  2  Leach,  C.  C.  662  :  2  East,  P.  0.  819. 
827 ;  6  Term  Bep.  565. 
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Knowledge  that  Olie^ne,  &o.,  vill  not  be  Paid.] 

— ObtaiDing  goods  by  means  oif  a  cheque  which 
the  party  knou'R  wlU  not  be  paid,  is  an  indict- 
able offence.  Sea  v.  JacJuon,  8  Camp.  370  ;  14 
S.  R.  766. 

Proaecator  agreed  to  sell  a  mare,  worrftnted 
Bound,  to  the  prisoner  for  20/.  lOi.  The  prisoner 
came  and  took  the  ni&re  away  on  a  Thursday, 
giving  a  cheque  for  the  price,  which,  at  his 
request,  the  prosecutor  agreed  not  to  cash  till 
Saturday.  He,  however,  paid  the  cheque  to  his 
bankers  on  the  same  Thurwlay  ;  they  retnmcii  it 
to  him  on  the  Saturday  indorsed  "no  account." 
The  prisoner  had  no  cSects  at  the  bank  on  the 
Saturday,  or  on  any  d.iy  for  a  long  time  pre- 
viously. For  the  priKoner,  B.  a  witness,  prove<l 
that  he  had  requestwl  prisoner  to  buy  a  horse  for 
him  (B.),  and  that  prisoner  h.ad  told  B,  that  he 
thought  he  knew  of  n  mare  that  would  suit,  and 
aeked  B.  for  a  cheque,  which  B,  did  not  give,  as 
he  had  not  his  cbcquc-book  with  him  ;  that  the 
prisoner,  on  the  Monday  after  the  Saturday,  told 

B.  he  bad  bought  a  horse  for  him  for  SO/.  10s., 
and  that  B.  scut  a  cheque  to  him  on  the  follow- 
ing day  for  the  amount.  On  the  Wednesday  the 
mare  was  sent  back  to  the  prosecutor,  with  a 
Teterinary  certificate  that  she  was  not  sound,  a 
summons  against  the  prisoner  having  been  taken 
by  the  prosecutor  and  left  at  the  prisoner's  house 
on  the  previous  Slondaj-.  The  prisoner's  counsel 
contended  that  the  prisoner  ought  to  be  acquitted, 
first,  because  the  prosecutor  having  broken  the 
contract,  the  charge  of  false  pretences  could  not 
be  maintained  ;  secondly,  because  there  was  no 
false  pretence  of  an  existing  fact,  as  the  prisoner 
did  not  o^go  bo  hod  funds  at  the  bank  at  the 
time  he  drew  the  cheque ;  and  thirdly,  because, 
upon  B.'s  evidence,  the  prisoner  had  reasonable 
cause  to  believe  that  the  cheque  would  be  paid 
on  the  Saturday.  The  court  overruled  the  objec- 
tions, and  directed  the  jury  that  if  they  believed 
that  the  prisoner  knew  he  had  no  funds  at  the 
bank  at  the  time  he  gave  the  cheque,  and  that 
the  prosecutor  had  parted  with  the  mare  upon 
the  belief  that  the  cheque  was  a  good  and  valid 
one,  they  must  find  the  prisoner  guilty.  The 
jury  thereupon  found  the  prisoner  guilty ; — Held, 
that  the  direction  was  wrong,  and  that  the  case 
ought  not  to  have  been  left  to  them,  and  that 
the  conviction  ought  to  be  quashed.  Seg.  v. 
Walw,  23  L.  T.  748  ;  11  Cox,  C.  C.  647. 

A  man  who  makes  and  gives  a  cheque  for  the 
amount  of  goods  purchased  in  a  ready  money 
transaction,  saying  that  he  wishes  to  pay  ready 
money,  makes  a  lepresentation  that  the  cheque 
is  a  good  and  valid  order  for  the  amount  inserted 
in  it ;  and  if  such  person  has  only  a  colourable 
account  at  the  bank  on  which  the  cheque  is 
drawn,  without  available  assets  to  meet  it,  and 
has  no  authority  to  overdraw,  and  knows  that 
the  cheque  will  be  dishonoured  on  presentation, 
and  intends  to  defraud,  he  may  be  convictotl  of 
ubtaining  such  goods  by  such  false  pretences. 
Itf^.  v.  JIasdttm,  44  L.  J.,  M.  C.  11  ;  L.  R.  2 

C.  C.  184  ;  81  L.  T.  461 ;  23  W.  R.  139  ;  13  Cox, 
C.  C.  1. 

A.  was  charged  with  falsely  pretending  that  a 
post-dated  cheque,  drawn  by  himself,  was  a  good 
and  genuine  order  for  261.,  and  of  the  value  of 
252.,  by  means  of  which  he  obtained  a  watch  and 
a  chain.  It  was  found  hj  the  jury  that,  before 
the  completion  of  the  sale,  and  the  delivery  of 
the  waten  by  the  prosecutor  to  the  prisoner,  the 

Srisonet  represented  to  the  prosecutor  that  he 
ad  an  account  with  the  bankers  on  whom  the 


cheque  was  drawn,  and  that  he  had  a  right  to 
draw  the  cheque,  though  he  postponed  the  date 
for  his  own  convenience,  all  whicli  was  false ; 
and  that  he  represented  that  the  cheque  would 
be  paid  on  or  after  the  day  of  the  date,  but  that 
he  nad  no  reasonable  ground  to  believe  that  it 
would  be  paid,  or  that  he  could  provide  funds  to 
pay  it.  The  prisoner  was  convicted,  and  the 
judges  held  the  conviction  right.  Rex  v.  Parker, 
7  Car.  &  P.  825;  2M.C.C.  1. 

Obtaining  credit  in  account  from  the  i>arty'» 
own  banker,  by  drawing  a  bill  of  exchange  on  a 
jieiTOn  on  whom  the  party  lias  no  right  to  draw, 
and  which  has  no  chance  of  being  paid,  is  not  a 
false  pretence  within  7  &  8  Geo.  4,  c  21),  b.  63, 
though  the  banker  pays  money  for  him  in  coasc- 
qucucc  to  an  extent  that  he  wouhl  not  othcrwiiB 
have  done.   Sex  v.  Wavell,  1  U.  C.  C.  224. 

 Payment  by  Bank  Cashier.] — To  con- 
stitute larceny,  there  must  be  a  taking  of  the 
property  against  the  will  of  the  owner.  But  the 
cashier  of  a  bonk  has  authority,  arising  from  the 
nature  of  his  employment,  to  pay  the  money  of 
the  bank  to  persons  presenting  genuine  orders, 
and  to  judge  of  their  genuineness.  Therefore, 
a  cashier,  who,  deceived  by  a  forged  order, 
purporting  to  be  drawn  by  a  customer,  pays- 
money  to  the  payee,  who  presents  it  know- 
ing it  to  be  foi^;ed,  tberel^  parts  with  the 
property  in  the  money  of  the  bank  to  the  payee 
so  as  to  bind  his  employer,  and  the  payee  ia 
therefore  not  guilty  of  larceny,  but  of  obtaining 
money  by  false  pretences.  Il^g.  v.  Prince,  38- 
L.  J.,  M.  C.  8  ;  L.  R.  1  C.  C.  160  ;  19  L.  T.  364  i 
17  W.  B.  179  ;  11  Cox,  C.  C.  193. 

Olieqiu  Signed  in  Fietitieiu  irame.1— R.  If., 
in  payment  for  a  pony  and  cart,  purchased 
him  from  the  prosecutor,  drew  a  cneque  in  the 
name  of  W.  M,,  in  the  presence  of  the  prosecutor, 
upon  a  bank  at  which  he,  the  prisoner,  had  no 
account,  and  gave  it  to  the  prosecutor  as  his  own 
cheque,  drawn  in  his  own  name.  At  the  time 
he  drew  the  cheque  the  prisoner  knew  that  it 
would  be,  as  in  fact  it  was,  dishonoured.  The 
prosecutor  received  the  cheque  in  the  belief  that 
it  was  drawn  in  the  prisoner's  own  name  : — 
Semble,  that  B.  M.  was  guilty  of  obtaining  the 
pony  and  cart  \ij  false  pretences.  Reg.  v. 
Martin,  49  L.  J..  M.  C.  II ;  5  Q.  B.  D.  34  ;  41 
L.  T.  631;  28  W.  R.  233  ;  14  Cox,  C.  C.  375  ^ 
44  J.  P.  74. 

Bill  not  Due  tiU  After  Time  Stated.]  — 

Where  a  prisoner  obtained  goods  on  the  faithi 
of  a  false  statement  that  a  bill  which  he  gave 
for  the  price  <^  them  would  be  paid  on  the 
following  day,  he  may  be  convicted  of  obtaining 
goods  under  false  pretences,  though  such  biU  on, 
the  face  of  it  was  not  due  till  after  that  day. 
Seg.  T.  Jlvghet,  1  F.  ft  F.  855. 

Indietment— Form  and  Contenti  ttC] — If  an 

indictment  for  attempting  to  obtain  money 

under  false  pretences,  charges  it  to  have  been 
attempted  by  means  of  a  paper  writing  purport- 
ing to  be  an  order  for  money,  and  the  instrument 
cannot  be  considered  a»  stated  in  tiie  indictment 
to  be  such  an  order,  it  is  bad.  Sese  v.  Cartwright, 
R.  &  R.  106. 

But  an  indictment  that  A.  unlawfully  did 
falsely  pretend  that  a  printed  paper  was  a  good 
and  valid  promissory  note,  is  sufficient,  without 
setting  out  the  paper.   S^.  v.  Ontltait,  T.  ft  >L 
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332 ;  1  Den.  C.  C.  692  ;  19  L.  J.,  M.  C.  182  ;  14 
Jur.  657  ;  4  Cox,  C.  0.  227. 

Ad  indictment  stated  that  the  deCendnnt 
falsely  pretended  to  W.  that  he  was  a  captain 
in  the  East  India  Company's  service,  and  that 
a  promissory  not«  which  he  "  then  and  there 
produced  and  delivered  to  W.,  parjiorting  to  be 
made  for  the  payment  of  21/,,  not  saying  by 
whom  it  purported  to  be  drawn,  nor  otherwise 
describing  it,  was  n  goott  and  valuaUe  security 
for  211. ;  by  which  false  pretences  he  obtained," 
&c. :  whereas  the  defeiiilant  was  not  a  captain 
in  the  company's  service  :  and  whereas  the  pro- 
missory note  which  he  then  and  there  produce<l. 
and  <lclivcred  to  W,,  "  was  not  a  good  and 
raluable  security  for  2\l.,  or  for  any  other 
sum": — Held,  that  the  indictment  did  not 
sufficiently  describe  the  note,  or  show  how  it 
was  wanting  in  value  ;  and  that  a  conviction 
could  not  be  supported  on  the  representation 
as  to  tlie  defendant's  character,  because  the 
false  pretences  were  BO  connected  on  the  record, 
that  one  could  not  be  scimrated  trom  the  other. 
Beg.  V.  Wiekham,  2  F.  &  D.  383 ;  10  A.  &  £.  34  ; 
8L.  J.,  M.C.87. 

11.  ISDUCIKO  PBRSONS  BY  FeAUD  TO  EXECUTE 

Valuable  Securities. 

Obtaining  Valuable  Seonrity.] — Inducing  a 
person  by  a  false  pretence  to  accept  a  bill  of 
exchange,  was  not  an  obtaining  a  valuable 
security  by  a  false  pretence  within  7  b  8  Gea  4, 
c.  29,  e.  53.  Jteg.  v.  Danm-r,  Dears.  &  B,  307  ; 
26  L.  J.,  M.  C.  185  ;  3  Jur.  (N.B.)  1011  ;  5 
W.  B.  738  ;  7  Cox,  C.  C.  303.  &«  24  &  25  Vict, 
c  96,  s.  'JO. 

If  a  person,  by  false  pretences,  obtains  a  cheque 
on  a  banker  on  unstampcil  impcr,  payable  to  D.  F. 
J.,and  not  payable  to  bearer,  it  is  not  on  obtaining 
a  valuable  security  false  pretences.  Bex  t. 
Yairs,  Car.  C.  L.  S33  ;  1  M.  C.  C.  170. 

But  obtaining,  as  a  loan,  from  the  drawer  of  a 
bill  accepted  by  the  prisoner  and  negotiated  by 
the  diawer,  part  of  the  amount,  for  the  purpose 
of  paying  the  bill,  under  the  false  pretence  that 
the  prisoner  was  prepared  with  the  residue  of  the 
amount,  is  nn  offence  within  7  &  8  Geo.  4,  c.  '29, 
8.  63,  the  prisoner  being  shown  not  to  be  so  pre- 
pared, an<t  not  intending  fo  to  apply  the  money. 
Bex  T.  Cronley,  2  U.  b  Bob.  17  ;  2  Lewin,  C.  C. 
164. 

Security  of  no  Valae  till  Delivered  t«  Prisoner.] 

— The  oflcnce  of  fraudulently  causing  a  person 
to  "  make  a  valuable  security  "  within  24  J:  25 
Vict,  c-  96,  s.  DO,  is  complete,  although  the 
promissory  note  in  question  might  not  be  of  value 
until  it  had  been  delivered  into  the  hands  of  the 
pi  isimer.  Bi  g.  v.  (ii»-tlon,oi  Ij,  J.,  M.  C.  117; 
23  Q.  B.  D.  354  ;  60  L.  T.  872  ;  16  Cox,  C.  C. 
622  ;  53  J.  P.  807— C.  C.  B. 

False  Pretences  or  lareflny.] — ^The  prisoner 
was  convicted  upon  an  indictment,  charging 
him  with  stealing  a  cheque.  It  was  provcfl  that 
he  was  clerk  to  a  savings  bank,  and  received  the 
cheque  from  a  manager  of  the  bank,  upon  a  false 
representation  that  one  of  the  depositors  had 
given  notice  oC  withdrawal,  and  for  the  purpose 
ot  handing  it  over  to  the  depositor.  It  was 
found  that,  according  to  the  usual  coarse  of 
business,  if  a  depo.'iitor  could  not  attend  at  a 
proper  time  to  receive  the  cbciuc,  it  was  banded' 


to  the  prisoner,  ns  the  agent  of  the  depositor : — 
Held,  that  the  case  was  one  of  false  pretence, 
and  not  larceny,  and  that  the  conviction  wae 
wrong.  Beg.  v.  JCxter,  Dears.  &  B.  371  ;  27 
L.  J.,  U.  C.  20 ;  4  Jur.  (N.S.)  16  ;  6  W.  B.  82  ;  7 
Cox,  C.  C.  384. 

12.  By  Fabbikg  off  Flash  or  Wobthlew 
Bank  Notes. 

Oonnterfeit  Hotes.]— The  fact  of  uttering  a 
counterfeit  note  as  a  genuine  one  is  tantamount 
to  a  representation  that  it  was  so ;  and  it  is  a 
false  pretence,  notwithstanding  the  note  upon 
the  face  of  it  would  have  been  good  for  nothing 
in  point  of  law,  even  if  true.  Jt:-J!  v.  Frceth,  K. 
&  K.  127.    See  14  i:  15  Vict.  c.  lUiJ,  s.  12. 

Passing  oft  a  flash  note  as  a  Bank  of  England 
note  on  a  person  nnable  to  read,  and  obtaining 
from  him  in  exchange  for  it  five  pigsof  the  value 
of  17*.  6d.,  and  U.  2a.  6el.  change,  is  a  false 
pretence.  Beg.  v,  C'lmUim,  T.  Jc  M.  332  ;  1  Den. 
C.  0.  592  ;  19  L.  J.,  M.  C.  182  ;  14  Jur.  657  ;  4 
Cox,  C.  C.  227. 

The  defendant  fraudulently  o&ercd  a  If.  Irish 
bonk  note  as  a  note  for  5/.,  and  obtained  chanse 
aa  for  a  62.  note.  The  person  frcm  whom  the 
change  was  obtained  could  read,  and  the  note 
itself  upon  the  face  of  it  clearly  afforded  the 
means  of  detecting  the  fraud  : — Held,  that  this 
was  obtaining  money  by  means  of  false  pretences. 
B^.  V.  Jeisap,  Dears,  it  B.  442  ;  27  L.  J., 
M.  C.  70 ;  4  Jur.  (N.8.)  123 ;  6  W.  a  246  ;  7  Cox^ 
C.  C.  899. 

Halves  «r  Bank  Kotes.] — A  person  who  obtains 
goods  by  sending  by  post  half  notes  in  payment, 
but  sends  the  corresijonding  halves  to  another 
person  in  payment  for  other  goods,  is  properly 
convicted  of  obtaining  the  first  mentioned  goo& 
under  false  pretences.  Beg.  v.  JUurpkVt  Ir.  B. 
10  C.  L.  608  ;  13  Cox,  G.  G.  298. 

Proof  that  ITotea  are  Talneless.] — The  prisoner, 
knowing  that  some  old  country  banknotes  had 
been  taken  by  his  uncle  forty  years  Ijefore,  and 
that  the  bank  had  stopped  payment,  gave  them 
to  a  man  to  pas.",  telling  him  to  say,  if  asked 
about  them,  tl^t  he  had  taken  them  from  a  man 
he  did  not  know.  The  man  passed  the  notea 
and  the  prisoner  obtained  value  for  them.  It 
appeared  that  the  bankers  were  made  bankrupt : 
— Held,  that  he  was  guilty  of  obtaining  money 
by  false  pretences,  and  that  the  bankruptcy  pro- 
ceedings need  not  be  proved.  Beg.  y.  I/otcey,  37 
L.  J.,  M.  C.  62 ;  17  L.  T.  481  j  16  W.  B.  844  ;  11 
Cos,  0.  C.  115. 

On  an  indictment  for  obtaining  money  hy 
falsely  pretending  that  the  promissory  note  of  a 
bank  tnat  has  stopped  payment  by  reason  ot 
bankruptcy,  was  a  koo<1  and  valuable  security 
for  the  payment  of  the  amount  mentioned  in  it, 
and  was  of  that  value,  it  is  not  necessary  ttv 
prove  the  proceedings  in  bankruptcy.  It  is 
gufHcient  to  prove  the  time  when  the  bank 
stopped  payment,  and  that  cash  eoutd  not  ba 
obtained  for  the  note  on  its  being  presented  fb» 
payment  at  the  place  where  it  was  made  pa^hle. 
Bfg.  V.  Smith,  6  Cox,  C.  C.  314. 

On  an  indictment  for  delivering  in  payment 
for  a  horse  certain  promissory  notes,  as  for  good 
and  available  promissory  notes,  which  the  prisoner 
knew  to  be  not  good,  nor  of  any  value  ;  the  notes 
purported  to  be  the  notes  of  a  coimtry  bank  -wbkh 
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was  mppoKcd  to  have  failed  : — ^Held,  that  at  all 
events  it  was  rteccssarj  to  prove  that  the  notes 
were  bad  and  of  no  value.  Itex  v.  Flint,  B.  &  B. 
460. 

Where  the  prisoner  in  1857  gave  In  exchange 
for  the  sum  of  nl.  a  promissory  note  for  the 
payment  of  HI.  on  a  Ixtak  and  stated  that  the 
note  was  a  good  one  though  the  bank  hod  in 
18S1  to  the  prisoner's  knowledge  stopped  pay- 
ment :— Held,  that  he  could  not  be  convicted  of 
obtaining  the  5/,  by  false  pretences.  Jlcy.  v. 
WilUamt,  7  Cox,  C.  C.  351. 

Xvid«ae«  that  Hotet  may  be  of  some  Value.] — 

Indictment  for  false  pretencci,  in  passing  a  note 
<^  a  bank  that  had  stopped  pfiyment  as  a  good 
note.  The  prisoner  knew  that  the  bank  had 
stopped  payment ;  but  it  appeared  that  two  only 
of  the  partners  of  the  bank  had  become  bankrupt, 
and  that  the  third  had  not : — Held,  that  the  pri- 
soner must  be  acquitted.  Sex  v.  Spencer,  3  Car. 
&  P.  420. 

If  a  person  pass  a  note  of  a  country  bank  for  51. 
payable  on  dcmaiKl  as  a  good  note,  and  as  of  the 
value  of  hi.,  knowing  that  the  bank  is  insolvent, 
and  has  stopped  payment,  anil  cannot  pay  the 
note  in  full,  he  may  be  indictotl  for  obtaining 
money  by  false  pretences.  llrg.  v.  JEeaiu,  Bell, 
C.  C.  187  ;  29  L.  J.,  M.  C.  20  ;  B  Jur.  (N.8.)  13C1 ; 
1  L.  T.  108  ;  8  W.  K.  48  ;  8  Cox,  C.  C.  257. 

But  where  the  evidence  shows  that  the  bank 
has  paid  adividcnd,  the  direction  to  the  jury  that 
there  is  evidence  that  the  note  ia  not  of  any  value, 
will  be  wrong.  lb. 

Indiotment— Farm  and  Oontents  of.]  —  An 

indictment  charging  that  the  <lefcn<lant  unlaw- 
l^illydid  pretend  to  y.  that  a  paper  writing  which 
he  produced  to  S.  was  a  gooti  nl.  Lotibury  Bank 
note,  by  means  wlicrcof  he  unlawfully  obtained 
money  from  8,,  with  intent  to  cheat  and  defraud 
him  of  the  same  ;  whercis,  in  truth  and  in  fact, 
tiie  paper  writing  was  not  a  good  51.  note  of  the 
Ledbuiy  Bank, — is  bad,  as  it  does  not  charge  that 
the  defendant  knew  that  it  was  not  a  good  &l. 
note  of  the  Ledbury  Bank,  and  is  not  aided  by 
the  allegation  of  the  intent  to  defraud.  Beg.  v. 
PhilpotU,  1  Car.  &  K.  112. 

The  prisoner  was  convicted  of  attempting  to 
obtain  a  scvring  machine  by  false  pretences. 
The  indictment  alleged  that  she  did  falsely  pre- 
tend that  a  paper  partly  in  print  and  partly  in 
writing,  prouueai  by  her  to  the  prosecutor,  imd 
purporting  to  be  a  banl£nole  for  the  payment  to 
the  bearer  of  hi.,  was  then  a  good,  genuine  and 
available  order  for  the  payment  of  bl.,  axid  was 
then  the  vidue  of  hi. ;  by  means  of  which  false 
pretence  the  prisoner  did  unlawfully  attempt  to 
obtain  a  sewing  machine.  The  evidence  was 
that  the  prisoner  bargained  for  the  purchase  of 
the  sewing  machine  for  35«.,  and  said  that  a 
friend  had  told  her  to  get  one,  and  had  sent  her 
the  money  to  pay  for  it,  and  at  the  same  time 
fiave  a  worthless  banknote  for  tl.  payable  to  the 
bearer,  of  the  Devonshire  Bank,  which  had 
stopped  payment  many  years  before.  The 
prisoner  knew  at  the  time  that  the  bank  liad 
stopped  payment,  and  that  the  note  was  of  no 
value : — Held,  that  the  indictment,  though  in- 
artificially  framed,  sufficiently  all^;cd  that  the 
prisoner  falsely  rcpresental  the  note  to  be  a  good 
and  genuine  note  of  an  existing  bank,  and  of  the 
value  of  ol.,  and  that  the  evulence  supported  the 
conviction.  Reg.  t.  tAuwan,  38  L.  T.  460  ;  14 
Coi,  C.  C.  48. 


18.  Cheats. 

Obtaining  Kon^  by  Triok— Pun*  Iriok.] — 

In  support  of  an  indictment  for  the  larceny  of 
three  shillings  and  sixpence,  it  was  proved  that 
the  prisoner  had  obtained  possession  of  a  shilling 
and  then  of  a  half-crown,  from  the  proaecutOT  by 
means  <^  what  Is  known  as  the  purse  trick. 
That  is  to  say,  he  had  induced  the  prosecutor  to 
give  him  a  shilling  for  a  purae,  into  which  he 
had  dropped  three  coins,  by  first  showing  the 
prosecutor  three  shillings,  and  then  making  it 
appear  as  if  he  had  dropped  them  into  the  puree. 
In  the  same  way  be  bad  induced  the  prosecutor 
to  give  him  a  half-crown  for  a  purse  into  which 
he  had  mode  it  appear  that  he  had  dropped  two 
half-crowns.  Having  been  convicted  of  obtaining 
the  money  by  means  of  trick,  upon  a  case 
reserved  for  the  opinion  of  this  court : — Held, 
that  the  prosecutor  having  parted  with  the  pro- 
perty in  his  shilling  and  half-crown  in  excbimge 
for  the  purses  and  their  contents,  the  prisoner 
had  been  guilty,  if  at  all,  of  obtaining  the  coins 
by  means  of  a  false  pretence,  and  could  not  be 
convicted  of  larceny.  Reg.  v.  Solomonic  63  Ia  T. 
IJ72  ;  17  Cox,  C.  C.  93—0.  C.  B. 

Pretending  to  be  a  Kerehant] — It  is  an  in- 
dictable offence  if  two  effect  a  cheat  by  means 
of  one  pretending  to  be  a  merchant  and  the 
other  a  broker,  and  aa  anch  bartering  pre* 
tended  wines  for  hats.  Rex  v.  Macartv,  X  East, 
P.  C.  823. 

Picture  with  spnTious  Vame  attaebad.] — If  a 

man  in  the  course  of  his  trade,  openly  carried  on, 
puts  a  false  mark  or  token  upon  a  spurious 
article,  so  as  to  pass  it  off  as  a  genuine  one,  and 
the  article  is  sold  and  money  obtained  by  means 
of  the  false  mark  or  token,  he  is  guilty  d  a 
cheat  at  common  law.  Reg.  v.  (Mnu,  Dears. 
&  B.  460  ;  27  L.  J.,  M.  C.  54 ;  3  Jur.  (N.8.) 
130y  ;  6  W.  B.  109  ;  7  Cox,  C.  C.  494. 

If  a  person  knowingly  sells  as  an  original,  a 
copy  of  a  picture,  with  the  painter's  name  imi- 
tated upon  it,  and  by  means  of  the  imitat»l 
name,  knowingly  and  fraudulently  induces 
another  to  buy  and  pay  for  the  picture  as  a 
genuine  work  of  the  artist,  he  may  be  indicted 
for  a  cheat  at  common  law,  by  means  of  a  false 
token ;  but  he  cannot  be  indicted  for  forging,  or 
uttering  the  forged  name  of  the  painter ;  for 
the  crime  of  foi^ry  must  be  committed  with 
some  document  in  writing,  and  does  not  extend 
to  the  fraudulent  imitation  of  a  name  put  on  a 
picture  merely  as  a  mark  to  HmtiSy  it  as  the 
painttf'a  worL  lb. 

Wagering  by  Tossing  with  Coini.]— The  pri- 
soners were  indicted  and  convicted  under  the  8 
b  9  Vict,  c,  109,  8.  17,  of  obtaining  by  fraud  and 
unlawful  device  and  ill-practice  in  playing  at  a 
certain  game  or  sport,  to  wit,  in  and  by  wagering 
on  the  event  of  a  certain  game  or  sport,  a  watch 
and  other  things  from  the  prosecutor.  The  evi- 
dence was  that  the  prosecutor  was  induced  to  gc 
to  a  public-house  and  drink  and  toss  for  wagers 
with  one  of  the  prisoners,  and  the  event  was  that 
the  prosecutor  lost,  and  the  prisoners  took  away 
the  property  statctl : — Held,  tbat  this  was  a  sport, 
pastime  or  exercise,  if  not  a  game,  within  the 
meaning  of  s.  17  of  8  &  9  Vict.  c.  109.  Rm.  t. 
0'(hnmr,i&  L.  T.  513;  15  Cox,  C.  C.  3;  46  J.F. 
214. 
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Indiotment] — ^An  indictment  for  obtaining; 
money  by  selling  an  article  which  wsb  marked 
with  a  spurious  mnrk  or  token  must  contain  nn 
averment  that  it  was  by  means  of  such  false 
mark  or  token  that  he  was  enabled  to  pass  oS 
the  article  and  obtain  the  money.  Ittg,  v.  Clost, 
Dears,  it  3.  460 ;  27  L.  J.,  M.  C.  54  ;  8  Jnr. 
<M  A)  130y  ;  6  W.  B.  109  J  7  Coi,  C.  C.  494. 

In  an  indictment  under  8  &  9  Yict.  c  109,  s. 
17,  for  winning  money  at  cards  by  fraud,  «n- 
lawfol  device  and  ill-practice,  it  is  not  necessary 
to  state  to  whom  the  money  Ijelonged.  Itr^.  v. 
M<m,  Ucars.  &  B.  104 ;  26  L.  J.,  M.  C.  U  ;  2 
Jut.  (1I.S.)  1196  ;  5  W.  R.  49  ;  7  Cox,  C.  C.  200. 

14.  No  ACQUITTAI.  ir  OFFEKCE  BE  LA.&CENT. 

False  PretaiiMi  mvit  1m  Proved.] — ^To  pre- 
vent a  pei-Eon  indicted  for  false  pretences  from 
being  acquitted  on  the  ground  that  the  offence 
is  that  of  felony,  the  false  pretences  laid  must 
be  proved,  for  under  the  24  &  25  Vict.  c.  96,  s. 
■88,  be  is  to  be  found  guilty  of  the  misdemeanour. 
Jieg.  V.  Jfvlmer,  L.  &  C.  476 ;  S3  L.  J.,M. C.  171  ; 
10  Jur.  (N-S.)  664  ;  10  L.  T.  6S0  ;  12  W.  B.  887  ; 
9  Cox,  C.  C.  493. 

15.  Indictment. 

a.  Parties  Indictable. 

Where  the  offence  is  conveyed  by  words 
spoken  by  one  defendant  in  the  presence  of 
others  who  are  acting  in  concert  together,  they 
may  lie  all  indicted  jointlv.  Yoang  v.  Jtear, 
2  East,  P.  C.  82,  833 ;  1  LeacI^  C.  C.  505 ;  3 
a:ermUcp.98;  1B.B.660. 

"b.  Vuxm  uid  Contents  o£ 

To  lAom  Pretense  made— Advertisement.]— 
In  an  indictment  for  false  pretences  by  an  ad- 
vertiEement  in  a  newspaper,  an  allegation  that 
*'  S.  did  falsely  pretend  to  the  salqects  of  her 
Jlajosty  the  Queen  ....  by  means  of  which 
said  false  pretence  the  said  S.  did  then  unlaw- 
fully obtain  from  one  C.  a  certain  valuable 
security,"  &c.,  is  sufBcient  because  it  becomes  an 
allegation  of  a  false  pretence  to  a  particular 
person  by  virtue  of  the  words  which  immediately 
follow.  Jteg.  V.  Soicerby  (infra),  distinguished. 
Heg.  V.  SdterlocU,  63  L.  J.,  M,  C.  233  ;  [1894]  2 
<J.  B.  766  ;  10  R.  431  ;  72  L.  T.  298  ;  43  W.  B.  14  ; 
18  Cox,  C.  C.  104  ;  58  J.  P.  788— C.  C.  R. 

  Prom  whom  Koney  obtained.]— In  an 

indictment  for  obtaining  or  attempting  to  obtain 
money  by  false  pretences  it  is  necessary  to  state 
to  whom  the  false  pretence  was  made,  and 
from  whom  the  money  was  obtained  or  attempted 
to  be  obtained.  Btg.  v.  Sowrrby,  63  L.  J.,  M.  C. 
136  ;  [1894]  2  Q.  B.  173 ;  10  R.  233;  71  L.  T. 
300  ;  42  W.  R.  608  ;  17  Cox,  C.  C.  767  ;  58  J.  P. 
677_C.  C.  R. 

Palse  Fretenoe  on  one  Perioo,  Deceit  on 
Anotlur.] — ^An  indictment  for  a  fraud  at  com- 
mon law,  charging  the  false  pretence  to  have 
been  made  to  one  person,  and  the  deceit  to  have 
been  practiseil  on  a  different  person,  is  bad.  Jtrx 
V.  Zura,  2  Leach,  C.  0.  647  ;  2  East,  P.  C.  819, 
■824  ;  6  Term  Bcp.  565. 

"Pelonionsly"  Pretend.]  —  An  indictment 
on  a  charge  of  obtaining  goods  under  false 
pretences,  is  bad,  if  it  states  that  the  prisoner 


"unlawfully,  knowingly,  and  designedly,  did 
feloniously  pretend,"  i:c.  Sex  v.  U-V/ftw,  6 
Car.  5:  P.  657.   See  Iti'x  v.  Ilowiirth,  3  Stark.  26. 

Prisoner's  Knowledge  of  Fraud  not  Alleged.] 

— An  indictment  for  obtaining  money  uoder  false 
pretences  must  allege,  that  the  defendant  knew 
the  falsehood ;  "  falsisly  and  fraudulently  "  is  not 
enough.  Itrg.  v.  Ilenderiim,  2  M.  0.  C.  193 ; 
Car.     M.  328. 

In  an  indictment  for  obtaining  money  by  false 
pretences  under  7  &  8  Qeo.  4,  c.  29,  it  was  alleged 
that  the  defendant  "  did  unlawfully  falsely  pre- 
tend," Jkc.  : — Held,  that  the  omission  of  the  word 
"  knowingly  "  was  no  ground  for  arresting  the 
judgment.  Iteg.  v.  JBowe-ii,  4  New  Sess.  Cas.  62  ; 
13Q.  D.  790;  19  L.  J.,  M.  0.  65  ;  13  Jur.  1045  ; 
3  Cos.  C.  C.  483. 

False  Pretence  must  be  Btftted,] — An  indict- 
ment charging  the  defendant  with  obtaining 

money  by  false  pretences,  is  insufficient,  if  it  does 
not  show  what  the  false  pretences  were.  Bex  v. 
Matoii,  1  Leach,  C.  C.  487 ;  2  East,  P.  C.  837  ;  2 
Term  Bcp.  681;  1  B.  a  545.  And  Mtf  16  B.  B. 
282,  n. 

Snffloienoy  of  False  Pretence.] — A  first  coimt 
chained  that  the  defendant  unlawfully  did 
faintly  pretend  to  J.  L.  that  he,  the  defendant 
WM  sent  by  W.  P.  for  an  order  to  go  to  J.  B.  for 
A  pair  of  shoes,  by  means  of  which  fiilse  pretence 
he  did  obtain  from  J.  B.  a  pair  of  shoe-i,  of  the 
goods  and  chattels  of  J.  B.,  with  intent  to  de- 
fraud J.  L.  of  the  price  of  the  said  shoe<4,  to  wit 
nine  shillings,  of  the  moneys  of  J.  L.  The  second 
count  charged  that  he  falsely  pretended  to  J.  L., 
that  W.  F,  had  said  that  J.  L.  was  to  give  him, 
the  defendant,  an  order  to  go  to  J.  B.  for  a  pair 
of  shoes  by  means  of  which  false  pretence  he 
did  obtain  from  J.  B.  in  the  name  of  J.  L,,  a 
pair  of  shoes  of  the  goods  of  J.  11.,  with  intent  to 
defraud  J.  L.  of  the  same  : — Held,  that  both  of 
these  counts  were  bad  in  arrcRt  of  judgment,  a» 
neither  of  them  charged  asufficient  false  pretence. 
Iteg.  V.  TvUy,  9  Car.  P.  227.  Sed  quxrc,  see 
Iteg.  V.  Srown,  2  Cox,  C.  C.  348. 

An  indictment  stating  that,  by  the  rules  of  a 
benefit  Eociety,  every  free  member  was  entitled 
to  nl.  on  the  death  of  his  wife ;  and  tliat  the 
defendant  falsely  pretended  that  a  paper  which 
he  proiluccd  was  genuine,  and  contained  a  true 
account  of  his  wife's  death  and  burial,  and  that 
ho  further  falsely  pretended  that  he  was  entitled 
to  6/.  fram  the  society,  by  virtue  of  their  rules, 
in  conse()Ucnce  of  the  (leath  of  his  wife,  by 
means  of  which  last-mentioned  false  pretence  he 
obtained  money,  is  good.  S^.  v.  Dent,  1  Car.  ft 
K.  249. 

A  false  representation  as  to  the  value  of  a 
business  will  not  sustain  an  indictment  (or 

obtaining  money  by  false  pretences.  Ih-g.  v. 
Williamson,  11  Cox,  C.  C.  328  ;  21  L.  T.  444. 

An  indictment  stated  that  A.  did  unlawfully 
attempt  and  endeavour  fraudulently,  falsely,  and 
unlawfully  to  obtain  from  the  Agricultural  Cattle 
Insurance  Ccnnpany,  a  large  sum  of  money,  to 
Avit,  211.  10«.,  with  Intent  to  cheat  and  defraud 
the  company: — Hold,  that  the  nature  of  thp 
attempt  was  not  suflicicntly  set  forth.  It^g.  v. 
MiirJi,  1  Den.  C.  C.  ilOo  ;  T.  A:  M.  192 ;  3  New 
Kcss.  Ca.s.  099  ;  19  L.  J.,  M.  C.  13  ;  IS  Jur.  1010  j 
3  Cox,  C.  C.  570. 

Truth  of  Pretenets  Negatived.]— Tho  indict- 
ment must  negative  by  spj3i.kL  averment  the 
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truth  of  the  pretences,  and  for  want  of  each  an 
averment  the  court  reversed  the  judprraent. 
Hex  V.  PerrnU,  2  M.  &  8.  370  ;  15  R.  R.  280. 

An  indictment  for  obtaininfj  money  under 
false  pretences,  averring  that  the  prisoner  ob- 
tained the  money  by  means  of  certain  alleged 
pretences,  Vjut,  instead  of  negativing  the  truth 
of  those  pretences,  negatived  the  truth  of  other 
alleged  pretences,  is  bad,  in  arrest  of  judgment. 
Beg.  T.  lieileher,  2  L.  R.  Ir.  U. 

Several  Indneflmentfl.] — A  man  waa  convicted 
on  an  indictment  charging  that  he  did  falsely 
pretend  that  he  then  lived  at,  and  was  the  land- 
lord of,  a  beerhouse,  and  thereby  obtained  goods. 
The  evidence  was,  that  be  said  he  was  the  nephew 
of  a  man  in  the  prosecutor's  cmptoy,  which  was 
true  ;  and  that  he  lived  at  the  beerhouse  ;  but  he 
dill  not  say  he  was  the  Itndlord  o£  that  house. 
The  prosecutor,  in  parting  with  his  goods,  was 
influenced  both  by  the  fact  of  his  being  the 
nejihew  of  his  servant,  and  the  statement  that  he 
lived  at  the  beerhouse,  and  that  therefrom  he 
believe<l  him  to  be  the  landlord  the  beerhouse  : 
— Held,  that  it  was  immaterial  that  the  prose- 
cutor was  partly  influenced  by  the  fact  that  the 
prisoner  was  the  nejihew  of  his  servant.  Reg.  r. 
lancf.  28  L.  T.  570  ;  12  Cox,  C.  C.  451. 

Helct,  also,  that  the  allegation  that  he  lived  at 
and  was  the  lanillord  of  the  beerhouse  was  divi- 
sible, and  that  the  part,  "that  he  lived  at  the 
beerhouse,"  being  false,  he  was  rightly  convicted, 

lb. 

Upon  a  charge  of  obtaining  money  by  false 
pretences,  it  is  sufficient  if  the  actual  substantial 
pretence,  which  is  the  main  inducement  to  part 
with  the  muucy.is  alleged  in  the  indictment,  and 
proved  ;  although  it  may  be  shown  by  evitlence 
that  other  matters  not  laid  in  the  indictment  in 
some  measnrc  u[>frated  upon  the  mind  of  the 
prosecutor  as  an  inducement  to  him  to  part  with 
his  money.  2lpg.  v.  Jleu-gili,  Dears.  C.  C.  316  ; 
2  C.  L.  R.  630  ;  18  Jur.  158  ;  2  W.  R.  278. 

ATerment  that  Koney  Obtained  by  FreteodO 
Alleged.  ^ — An  indictment  for  obtaining  money 
nnder  false  prctcnce)>,  negativing  the  truth  of 
certain  alleged  pretences,  but  not  averring  that 
the  prisoner  obtained  tlic  money  by  means  of 
those  pH'tences,  is  bad,  in  arrest  of  juf^wient. 
Jtfg.  V.  JicUeber,  2  L.  It.  Ir.  11. 

"WitblntecttoDefiraad."]— If  in  an  indict- 
ment for  false  pretences  the  words  "with  intent 
to  defraud"  arc  omittetl,  the  indictment  is  bod, 
and  cannot  be  omendcd  under  14  &  16  Vict.  c. 
100,  s.  1.   Beg.  y.  Jamet,  12  Cox,  G.  C.  127. 

Fart  of  Koney  only  Obtained.]-— A.,  the  servant 
of  li..  rendered  an  account  to  B.  of  \g.  2d. 
as  <lue  from  A.  to  his  workmen,  and  B.  gave  A, 
a  ehc<|uc  for  the  amount.  All  that  sum  was  so 
due  except  1m.,  which  A.  kept  when  he  got  the 
cheque  cashed,  and  paid  the  workmen  the 
residue.  In  one  count  of  an  indictment  for 
false  pretences  it  was  charged  that,  by  this  false 
pretence,  A.  obtained  the  cheque  of  B.  with 
intent  to  defraud  him  of  the  same.  It  was 
objected  that  the  intent  was  only  to  defraud  B. 
of  a  ]>art  of  the  pnxieotls  of  the  cheque.  A.  was 
convictc<:1;  and  the  judges  held  the  conviction 
right,  j;nd  that  the  cviiknce  supported  the 
count.  Itrfj.  V,  LeoiuirtL  '1  Car.  &  K.  614;  1  Den. 
C.  C.  301 ,  3  Cox,  C.  C.  HU. 


ATOrmentB  as  to  'g»<«t<"C  Faet.] — A  mere 

overcharge  for  work  done  is  not  the  subject  of 
an  indictment  for  false  pretences.  Where,  there- 
fore, an  indictment  alleging  that  the  defendant 
falsely  pretended  a  sum  of  money,  parcel  of  & 
certain  larger  sum,  was  due  and  owing  to  him 
for  work  which  he  had  executed  for  the  proae- 
cators,  is  not  an  allegation  of  a  false  pretence  of 
an  existing  fact,  as  the  allegation  might  be 
satisfied  by  evidence  of  a  mere  matter  of 
opinion,  cither  as  regarded  fact  or  law  ;  and 
thei^efore  the  indictment  is  batl.  Jtfg.  v.  Oatet^ 
Dears.  C.  C.  45y ;  3  C.  L.  R.  661 ;  24  L.  J.,  M. 
C.  123  ;  1  Jur.  CN.a.)  429  ;  3  W.  R.  402  ;  6  Cox, 
C.  C.  640. 

An  indictment  for  obtaining  goods  by  false 
pretences  must  state  the  fab«  pretences  with 
certainty,  so  that  it  may  clearly  appear  that 
there  was  a  false  pretence  of  an  existing  fact. 
Jteg.  V.  llemhaw,  L.  &  C.  444  ;  S3  L.  J.,  M.  C. 
132 ;  10  Jnr.  (N-S.)  595  ;  10  L.  T.  428 ;  12  W.  R. 
751  ;  9  Cox,  C.  C.  472. 

In  an  indictment  ailing  that  the  prisoner 
pretended  to  A,'8  representative  that  she  was  to 
give  him  20>.  for  B.,  and  that  A.  was  going  tc 
allow  B.  I6«.  per  week,  it  does  not  sndiciently 
appear  that  there  was  any  fate  pretence  of  an 
existing  fact.  lb. 

An  indictment  charged  A.  with  falsely  pre- 
tending to  B.,  whose  mare  and  gelding  had 
strayetl,  that  A.  would  tell  E.  where  they  were, 
if  B.  would  give  him  a  sovereign  down.  B.  gave 
the  sovereign,  but  A.  refused  to  tell  B.  where 
they  were  : — Held,  that  the  conviction  must  be 
qu^hed.  The  indictment  should  have  stated 
that  A.  pretended  to  know  where  they  were. 
Rea  T.  Uimglat,  1  M.  C.  C.  462. 

An  indictment  charge<t  one  Gregory  with 
having  obtained  901.  from  prosecutor.  Woodman, 
on  the  false  pretence  that  he,  the  said  Gregory, 
then  wanted  the  loan  of  'MH.  to  enable  him  to 
take  a  public-house  at  Melksham  ;  by  means  of 
which  said  false  pretences  the  said  Qrcgoiy  did 
then  unlawfully  and  fraudulently  obtain  the 
sai<l  sum  from  the  said  Samuel  W  oodman  with 
intent  to  defraud.  Whereas  the  said  Gregory 
was  not  then  going  to  take  a  public-house  at 
Melksbam  ....  as  he  the  said  Gregory 
well  knew.  And  whereas  the  said  Gregoiydid 
not  then  want  a  loan  of  SOI.  or  any  money  to 
enable  him  to  take  the  said  hoose : — ^Held,  not 
sustainable.  B^.  Woodman,  14  Coz,  C.  C. 
179. 

 NMonary  Infernioeasto.] — The  prisoner 

was  convicted  on  an  indictment  charging  that  by 
the  false  pretence  to  the  prosecutors  that  he 
"  was  prepared  to  pay  to  them  or  one  of  them  " 
lOOf.,  he  did  then  unlawfully  and  fraudulently 
induce  the  prosecutors  to  "  make  a  certain 
valuable  security,"  to  wit,  a  promissory  note  for 
\Oi)l.,  with  intent  thereby  to  defraud  them 
Held,  that  the  indictment  was  good,  as  it  must  be 
taken  by  necessary  inference  to  allege  a  false 
pretence  by  the  prisoner  of  an  existing  fact,  viz. 
that  he  was  prepared  to  pay  the  prosecutors  1002.^ 
and  had  the  money  ready  for  them  on  their  sign- 
ing the  promissory  note.  Jli  ff.  v.  Gordon,  58  U  J.,. 
M.  C.  117;  23  Q.  B.  D.  354  ;  60  L.  T.  872;  16. 
Cox,  C.  C.  622  ;  68  J.  P.  807. 

Allegation  of  OwnensMp  of  Prcp3rt7  ] — An 

indictment  for  obtaining  gi)Oil8  by  mcins  of  f:ilse 
pretences,  with  intent  to  defraud  a  spccilied. 
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person,  was  bful,  uiiloss  it  ,-tatcd  whosi^  property 
the  goods  were,  ami  the  dvfoct  was  not  aulud 
after  verdict,  iimlcr  7  (ico.  i,  c.  CA,  a.  21.  Jtiy.v. 
Martin.  3  N.  A:  1'.  472  ;  8  A.  A:  E.  481  :  1  W.  W. 
&  H.  3SU  :  7  L.  J.,  M.  C.  8S) ;  2  -tur.  51a.  S.  P., 
Seg.v.  M'rt«»,8  Gar.&  P.  IttO.  AW-  24  6:  2.5  Vict, 
c.  96,  s.  RH,  which  renders  an  allegation  of  owner- 
ship unnece.s.sary. 

By  14  4;  15  Vict.  c.  100,  s.  8.  it  shall  be  suffi- 
cient, in  an  indictment  for  obtaining  property  by 
false  pretences,  to  allege  that  the  defendant  did 
the  act  with  iutent  to  defraud,  without  alleging 
the  intent  of  the  defendant  to  bo  to  defraud  any 
particular  person.  By  s.  25,  every  objection  toan 
indictment  for  any  forinal  defect  apparent  on  the 
face  thereof  ^liall  be  taken  before  the  jury  shall 
be  Bwora  : — Held,  that  s.  8  did  not  render  it  un- 
necessary, in  an  indictment  for  obtaining  money 
by  false  pretences,  to  state  whose  proi>erty  the 
money  was,  and  that  the  omission  was  not  a 
formiu  defect  within  s.  2o.  Sill  v.  Iteg., 
Dears.  C.  C.  132 ;  1  El.  &  Bl.  553  ;  22  L.  J., 
M.  C.  41  ;  17  Jur.  207  ;  1  W.  K.  147. 

An  indictment  for  false  pretences,  alleging 
that  the  prisoner  obtained  "  from  A.  a  cheque  for 
the  sum  of  8/.  Us.  Gd.  of  the  moneys  of  B.,"  is  a 
sufficient  allegation  that  the  cheque  was  the 
property  of  B.  li/"!/.  v.  Godfrey,  Dears.  &  B. 
426;  27  L.  J.,  M.  C.  151  ;  4  Jur.  (N.  8.)  146; 
6  W.  R.  251  ;  7  Cox.C.  C.  392. 

In  an  indictment  framed  upon  8  it  9  Vict.  c. 
109,  8. 17,  charging  that  the  prisoner,  by  fraud  in 
playing  at  cants,  did  win  from  A.  to  B.  a  sum  of 
money  with  intt'utto  cheat  A.,  it  is  uot  necessary 
to  allege  that  the  monev  won  was  the  property 
o£  A.  Jieg.  v.  Mug^,  Dears.  &  B.  104  ;  26  L. 
J.,  M.  C.  9  ;  2  Jur.  (N.3.)  1196  ;  6  W.  fi.  49  ;  7 
Cox.  C.  C.  200. 

but  on  indictment  for  a  conspiracy  to  obtaio 
goods  by  false  pi-etences,  not  stating  whose  pro- 
perty the  goods  were  which  it  was  the  object  of 
the  conspiracy  to  obtain,  is  bad,  in  arrest  of 
indgment.  Ite/j.  v.  Parker,  2  G.  &  D.  709  ;  3  Q. 
B.  292  ;  11  L.  J.,  M.  C.  102. 

An  indictment,  charging  (in  substance)  "  that 
K.W.  and  others  did  conspire  by  false  pretences 
to  defraud  of  large  sums  ol  money  all  such  per- 
sons as  should  apply  to  or  negotiate  with  them 
for  a  loan  of  money,"  was,  on  a  writ  of  error, 
held  bad  for  vagueness  and  uncertainty.  Wkite 
V.  Reg.,  It.  R.  10  C.  L.  623  ;  13  Cox,  C.  C. 
318. 

Eflbet  of  Vuatioiu  Indictments  Aot.] — B.was 
■ummooed  before  justices  for  aiding  and  abetting 
S.  to  obtain  money  by  false  pretences,  and  both 
were  eomniittwl  to  talte  their  trial,  S.  on  the 
charge  of  attempting  to  obtain  money  by  false 
pretences,  and  U.  on  the  charge  of  aiding  and 
abetting  S.  to  commit  that  offence.  At  the 
teflsions  an  indictment  against  S.  and  B.  for 
Jointly  attempting  to  obtain  money  by  false  pre- 
tences was  preferred,  without  the  leave  requirerl 
by  the  Vexatious  Indictments  Act  (22  it  23  Vict, 
c  17),  and  found  by  the  grand  jury,  upon  which 
they  were  tried  jointly,  imd  S.  acquitted  and  B. 
found  guilty.  At  the  trial  the  objection  was 
taken  and  overruled,  that  the  indictment  having 
been  pref^rcd  against  B.  for  an  offence  upon 
which  he  had  not  been  committed  for  trial,  the 
indictment  should  be  quashed  : — Held,  that  the 
Vexatious  Indictments  Act,  a.  1,  was  inapplicable, 
as  that  applied  only  to  the  offence  of  "obtaining 
money  or  other  property  by  false  pretences,"  and 
not  to  the  offence  of  "attempting  to  obtain 


money  or  other  prnpertv  hv  f;ilse  jiretenecs." 
Iteij.  V.  Burton,  32  L.  T.  5:iy  ;"l3  (.lux,  C.  0.  71. 

Falae  Che^uo.] — rrccedenl^  of  counts  in  an 
indictment  for  presenting  a  f.dsc  cIkkiuc  and 
obtaining  monsy  thereon.  11  Cox,  C.C  App.xi. 

Weight  Cf  Goods.] — An  indictment  alleging 
that  tlio  prisoners  fal-icly  pretemlwl  lo  A,  that 
sn;iie  Koot  whicJi  they  itien  delivereil  to  A, 
weighed  one  ton  and  seventeen  cwt,,  whereas  it 
did  not  weigh  one  ton  sevcnti'en  cwt..  Imt  only 
weighed  one  ton  and  thirteen  cwt.,  they  well 
knowing  tlie  pretence  to  bv  Tils'",  by  means  of 
which  false  pretence  they  obtaine<l  from  A.  8*. 
with  intent  to  deframi,  is  pioil  and  sufficiently 
describes  an  indictable  false  pretence.  U<^.  v. 
Ace,  L.  k.  C.  418  ;  33  L.  J.,  M.  C.  129  ;  10  L.  T. 
318  ;  12  W.  R.  750  ;  9  Cox,  C.  C.  460. 

Aider  by  Verdict.] — ^An  indictment  charging 
that  the  defendant,  contriving  and  inleading 
to  cheat  W.,  on  a  day  named,  did  faLieiy  pre- 
tend to  him  tlmt  he,  the  defendant,  then  was  ' 
a  captain  in  her  Majesty's  fifth  regiment  of 
dragoons  :  by  means  of  which  false  pretence 
he  did  obtain  of  W.  a  valuable  t^ecurity,  to 
wit,  an  onler  for  the  payment  of  500^.,  of  the 
value  of  600i,,  the  property  of  W.,  witli  intent 
to  cheat  W.  of  the  same  ;  whereas,  in  truth,  he 
was  not,  at  the  time  of  making  such  false 
pretence,  a  captain  in  her  Maj&sty's  re.iiiment ; 
and  the  defendant  at  the  time  of  making  such 
false  pretence,  well  knew  that  he  was  Uft  a 
captain, — is  a  good  indictment  after  conviction 
and  ju^ment ;  for  it  was  not  necessary  to  allege 
more  precisely  that  the  defendant  made  the 
particular  pretence  with  the  intent  of  obtaining 
the  sectirity  ;  nor  how  the  particular  pretence 
was  calculated  to  effect,  or  hatl  effected,  the 
obtaining :  and  the  truth  of  the  pretence  was 
well  negatived,  it  appeared  Hufficiently  that  the 
pretence  was,  that  the  defentlant  was  a  captain 
at  the  time  of  his  making  such  pretence,  which 
was  the  fact  denied ;  and  it  was  unnecessary  to 
aver  expressly  that  the  security  was  uus:iti&fied, 
at  any  rate  since  7  Geo.  4,  c.  64,  s.  21,  the 
objection  being  taken  after  verdict,  and  the 
indictment  following  the  words  of  the  statute 
creating  the  offence.  Hamilton  v.  Rfg.,  9  Q.  B. 
271  ;  16  L.  J.,  M.  C.  9  ;  10  Jur.  1028  ;  2  Cox, 
C.  C.  11. 

An  indictment  under  24  &  23  Yict.c.  96,  8.  95, 
for  "unlawfully  receiving  goods  which  have 
been  unlawfully  and  knowingly,  and  fraudn< 
lently  obtained  by  false  pretences  with  intent  to 
defraud,  well  knowing  that  the  goods  had  been 
obtained  by  false  pretences  with  intent  to  de- 
fraud as  in  this  coant  before  mentioned,"  omitted 
to  set  oat  what  the  particular  false  pretences 
were : — Held,  that  the  objection,  not  ha\-ing 
been  taken  before  plea,  was  cured  by  the  verdict 
of  guilty.  Reg.  v.  Ootdtmith,  42  L.  J.,  M.  C.  94 ; 
L.  R.  2  C.  C.  74  ;  28  L.  T.  881 ;  21  W.  R.  791 ; 
12  Cox,  C.  C.  479. 

Indiotmsnta  under  Fartienlar  Cirenmitancea.] 

— SeepreeUnu  tub-dMtimu  ef  this  igad. 

16.  Evidence. 

Who  AdmiiaibltasaVitneBS.]— B.was  charged 
in  a  first  count  with  obtaining  money  from  the 
tnutoH  <A  a  savings  bank  by  falsely  pretending 
that  a  doctunent  pieeeuted  to  thej^ank  by  the 
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wife  of  D.  had  been  filled  up  by  the  authority  of 
D, ;  and  ia  a  second  count,  he  was  charged  wiih 
conspiring  with  the  wife  of  D.  to  cheat  the  bank. 
The  evidence  of  D.  was  received,  in  proof  of  the 
first  count,  to  show  that  he  had  given  no  autho- 
rity to  fill  up  the  document  or  to  withdraw  the 
deposit.  The  jury  found  him  guilty  on  the  first 
count,  and  not  guilty  on  the  second  count  : — 
Held,  first,  that  the  evidence  of  D.  was  properly 
receivetl  in  proof  of  the  first  count,  his  wife  not 
being  indicted,  althou^  she  was  alleged  to  be 
one  of  the  parties  to  the  conspimcy  charged  in 
the  second  count.  Reg.  v.  Halllday,  Bell,  C.  C. 
257  ;  29  L.  J.,  M.  C.  148  ;  6  Jur.  (N.8.)  5H  ;  2 
L.  T.  254  ;  8  W.  R.  423  ;  8  Cor,  C.  C.  298. 

Held,  secondly,  that  finding  him  guilty  on  the 
first  count  was  consistent  with  finding  him  not 
guilty  on  the  second  count.  Ih. 

Two  were  jointly  indicted  for  obtaining  money 
by  conspiracy  and  by  false  pretences.  On  being 
arraignoti,  one  pleaded  guilty,  and  the  other  not 
guilty.  On  the  trial  of  the  indictment,  llie  one 
who  had  pleaded  guilty  was  admitted  as  a  wit- 
ness against  the  other,  although  it  was  objected 
that  the  evidence  cS.  a  co-conspirator  could  not 
be  received  niu]er  the  count  (or  conspiracy.  The 
jury  found  him  not  guilty  on  the  count  for 
conspiracy,  but  guilty  on  the  counts  for  false 
pretences  ; — Held,  that  the  co-conspirator  was 
admissible  as  a  witness,  and  that  the  conviction 
was  right.  Beg.  v.  GaUagher,  32  L.  T.  406 ;  13 
Cox,  C.  C.  61. 

Allegsd  FalM  Pretenoe  mnit  be  Proved.] — 

On  a  trial  of  an  indictment  which  charged  the 
prisoner  with  obtaining  a  horse  of  the  prosecutor 
oy  falsely  representing  himself  to  be  the  servant 
of  Hardman,  of  Stickley,  the  evidence  was  that 
the  prisoner  at  first  represented  himself  as  a 
Bsrvant  of  Hanlman,  of  Stickley  Farm,  but  that 
afterwards,  learning  that  the  prosecutor  had 
mistakraly  supposed  that  he  had  said  he  was 
the  servant  of  Harding,  late  of  Eenwell  Lodge, 
he  adopted  that  view,  and  virtually  said  that  he 
was  the  servant  of  Harding,  lat«  of  Benwell 
Lodge,  and  now  of  Stickley  Farm.  It  was  proved 
that  the  prosecutor  parted  with  his  horse  in  the 
belief  that  the  prisoner  was  the  servant  of 
Harding  : — Held,  that  the  conviction  could  not 
be  supported,  as  the  real  pretence  that  operated 
on  the  prosecutor's  mind  was  not  alleged  in  the 
indictment.  Reg.  v.  ButtMr,  L.  &  C.  476 ;  33 
L  J.,  M.  C.  171 ;  10  Jut.  (ma)  684  ;  10  L.  T. 
680  ;  12  W.  E.  887  ;  9  Coi,  C.  0.  492. 

Trom  whom  Honey  abtained.] — A  prisoner 
was  indicted  for  obtaining  money  from  A.  by 
false  pretences.  A.'a  wife,  by  her  husband's 
direction,  delivered  the  money  to  the  prisoner 
in  the  absence  of  her  husband :— Held,  that  the 
money  was  obtained  from  A.  Reg.  v.  Moseley, 
L.  ft  C.  92  ;  31  L.  J.,  M.  C.  24  ;  7  Jur.  (k.s.) 
1108;  5L.T.328;  IOW.R.61  ;  9Cox,aC.I6. 

The  money  of  a  benefit  society,  whose  rules 
were  not  inrolled,  was  kept  in  a  box,  of  which 
E  one  of  the  stewards,  and  two  others  had  keys. 
The  prisoner,  on  the  false  pretence  that  his  wife 
was  dead,  which  pretence  he  made  to  the  clerk 
of  the  society  in  the  hearing  of  E.,  obtained 
from  the  hands  of  E.  out  of  the  box  5(.  :— 
Held,  that,  in  an  indictment,  the  pretence  might 
laid  as  made  to  E.,  and  the  money,  the  pro- 
perty of  "  E.  and  others,"  obtained  from  E.  Beg. 
V.Dent,  1  Car.  &  K.  249. 

By  the  rules  oE  a  friendly  society  the  femilies 


of  deceased  members  became  entitled  to  certain 
moneys  on  presentation  of  a  certificate  to  the 
secretary  ;  a  forged  certificate  having  b?cn  pre- 
sented to  the  secretary  and  money  having  bscn 
obtained  under  it,  the  indictment  charfi-vl  the 
prisoner  with  having  made  the  f.ilsc  prL'tcncc  to 
the  secretary  and  obtaining  the  money  from 
him  ;  the  evidence  showed  that  the  secretary 
accompanied  the  defendant  to  the  trcisurcr  from 
whose  hand  the  defendant  received  the  money  : — 
Held,  that,  as  the  secretary  was  the  responsible 
party  and  the  treasurer  was  merely  a  mcchnnical 
medium  the  indictment  was  good.  Beg.  v.  Roiue, 
4  Cox,  C.  C.  7. 

Goods  obtained  ft-om  B.  "and  Others"— StI- 
denee  only  as  to  B.]— A.  was  charged  with 
an  attempt,  by  false  pretences  made  to  *<  John 
Bag<nilly  and  others,'^  (raadnlently  to  obtain 
gooiis  the  property  of  the  same  parties.  The 
evidence  was,  that  the  representation  was  made 
to  John  Baggally  alone  : — Held,  that  there  was 
no  variance,  as  the  words  "and  others"  might 
be  rejected  as  surplusage.  Beg.  v.  KeaUVf 
T.  &  M.  405  ;  2  Den.  C.  C.  69  ;  20  L.  J.,  M.  5. 
67  ;  16  Jur.  280  ;  6  Cox,  0.  C.  193. 

Oontiiioiag  Fretflnoe.]— Upon  an  indictment 
for  obtaining  money  by  false  pretences,  where  it 
appears  that  statements  were  made  on  different 
occasions,  it  is  a  question  for  the  jury  whether 
they  are  so  connected  as  to  form  one  continuing- 
representation.  Beg.  v.  Wdman,  Dears.  C.  C. 
188  ;  22  L.  J.,  U.  0. 118 ;  17  Jar.  421 ;  1  W.  B. 
361 ;  6  Cox,  C.  C.  153. 

Proof  of  Falsity  of  Pretence.]— The  defendant, 
who  was  agent  to  an  insurance  company,  and 
whose  business  it  was  to  collect  the  annual 
premiums  from  persons  insured  in  the  company, 
collected  from  one  Vellam,  in  1883,  the  annual 
premium  then  due  for  renewal  of  Yellam's  policy 
of  life  assurance.  The  defendant  did  not  account 
to  the  company  for  this  premium,  but  appro- 
priated it,  and  notified  to  the  company  that 
velliun  had  failed  to  renew  his  policy.  The 
company  thereupon  treated  the  policy  as  lapsed. 
On  the  7th  of  April,  1884,  the  defendant  called 
on  Vellam  for  his  annual  premium  as  usuaL 
\'ellam  was  unable  to  pay  tne  amount  on  that 
day,  and  requested  the  defendant  to  call  later. 
The  defendant  came  again  on  the  2Ist  of  April, 
and  received  fnnn  Vellam  a  sum  <^  money  on 
account  the  annual  premium.  It  was  for 
obtaining  this  amount  that  the  defendant  was 
indicted,  the  indictment  charging  that  by  falsely 
pretending  to  Vellam  that  his  policy  was  then  in 
full  Force,  and  that  the  current  year's  premium 
thereon  was  then  due  and  payable,  and  that  be, 
the  defendant,  was  thai  authorised  to  receive  tho 
same,  he  induced  Vellam  to  pay  the  amount. 
On  the  2l8t  of  April  the  days  of  grace  within 
which  the  premium  had  to  be  paid  had  expired. 
Vellam  was  aware  of  this,  but  the  defendant 
told  him  that  the  payment  would  be  effectual : 
— Held,  by  a  majority  of  the  court,  that  there 
was  evidence  for  the  jury  in  support  of  the  in- 
dictment. Reg.  V.  Powell,  54  L.  J.,  M.  C.  26 ; 
51  L.  T.  713  ;  15  Cox,  C.  C.  568  ;  49  J.  P.  183— 
C.  C.  R. 

A  postman  falsely  pretended  that  the  sum  of 
2t.  was  {)ayable  on  a  post  letter  intrusted  to  him 
for  delivery,  whereas  \i.  only  was  payable : — 
Held,  that  the  offence  vros  complete  when  ho 
made  the  pretence,  and  therefiwe  tho  absence  of 
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any  evidence  to  show  positively  that  he  did  not 
pay  over  the  extra  ]«.  to  the  aapcrior  officer  was 
quite  immaterial  to  his  gruilt  or  innocence.  Reg. 
V.Byrtte,  10  Cox,  C.  C.  8fi9. 

An  indictment  alleged  that  the  prisoner  ob- 
tained goods  by  fftkely  pretcadiog  that  a  person 
who  lived  in  a  large  house  down  the  street,  and 
had  had  a  daughter  married  some  time  back,  had 
asked  him  to  procnre  the  goods.  The  prisoner 
made  the  statement  alleged  to  a  shopkeeper  in  a 
village,  and  thereby  obtained  the  goods ;  but  the 
only  evidence  to  disprove  the  truth  of  the  state- 
ment was  that  of  a  lady  who  lived  in  the  village, 
wbose  daughter  had  been  married  a  year  pre* 
Tioosly,  who  stated  that  she  had  not  sent  the 
prisoner  to  the  prosecutor's  shop  for  the  goo<ls. 
The  jury  having  found  him  guilty  : — Helcl,  that 
the  conviction  might  be  sustained.  Reg,  v. 
BuTTuidet,  Bell,  C.  C.  282  ;  30  L.  J.,  M.  C.  42  ; 
3  Jiir.  (N.8.)  1310 ;  S  L.  T.  311 ;  9  W.  B.  87 ; 
8  Cox,  CJ.  C.  370. 

On  an  Indictment  for  obtaining  money  by  false 
pretences,  if  it  is  consistent  with  the  evidence 
for  the  prosecution  that  the  object  of  the  false 
pretence  was  something  else  than  the  obtaining 
of  the  money,  the  charge  will  not  be  sustainable. 
Reg.  v.  SfciTW,  1  F.  &;  F.  3U. 

Whole  of  alleged  Fretenoe  need  not  be  Frored.  ] 

— It  is  not  necessary  to  prove  the  whole  of  the 
pretence  charged  ;  pi-oof  of  part  of  the  pretence, 
and  that  the  money  was  obtained  by  such  part 
is  sufficient.  Ites  v.  HUl,  B.  &  B.  190.  8.  P., 
Jircnaivg  t,  Sievena,  S  L.  J.  (O.B.)  £.  B.  48. 

Admisiibility — Opinion  upon  Latter  sent  to 
Proseeator.] — Upon  an  indictment  for  false  pre- 
tences, where  the  false  pretence  alleged  consists 
of  an  untrue  statement  of  the  prisoner  with 
reference  to  his  position  and  occupation,  the 
opinion  of  the  person  defrauded  as  to  the  position 
and  occopation  of  the  prisoner,  formed  upon  a 
letter  received  by  him  from  the  prisoner,  is  ad- 
missible as  evidence  of  the  belief  of  the  person 
defrauded  in  the  truth  of  the  false  pretence, 
although  it  is  not  necessarily  conclusive.  Reg. 
v.  Mug,  66  L.  J.,  Q.  B.  87  ;  [1897]  1  Q.  B.  211 ; 
76  L.  T.  392 :  18  Cox,  C.  C.  l47  ;  61  J.  P.  839— 

acB. 

Proof  that  Ooods  or  Xoney  parted  with  on 
Faith  of  Pretenee.] — On  an  indictment  for  ob- 
taining goods  by  false  pretences,  the  false  pre- 
tence charged  and  proved  being  that  the  prisoner 
was  daughter  of  a  lady  of  the  same  name,  re- 
siding at  a  certain  place,  there  being  no  evidence 
that  the  goods  were  not  delivered  to  the  prisoner 
before  her  name  and  address  were  asked  for  : — 
Held,  that  there  was  no  sufficient  evidence  to 
sustain  the  indfctment,  it  being  essential  on  a 
prosecution  for  obtaining  goods  by  false  pretences 
to  prove  that  the  goods  were  delivered  on  the 
faith  of  the  false  pretence  charged.  Reg.  v.  Jonet, 
60  L.  T.  726  ;  16  Cox,  C.  C.  476  ;  48  J.  P.  616— 
C.  C.  E. 

H.  offered  drapeir  stock  to  B,  for  a  sum, 
stating  it  was  all  right,  and  not  encumbered,  and 
B.  paid  the  money  and  took  possession.  It  was 
discovered  that  a  third  party  held  a  bill  of  sale 
for  double  the  sum  paid,  and  he  entered  and 
seized  the  stock.  H.  being  indicted  for  obtaining 
money  under  false  pretences  : — Held,  by  a  ma- 
jority of  the  court,  that  the  conviction  must  be 
quashed,  inasmuch  as  it  did  not  sofficiently  appear 
tbat  the  money  was  parted  with  in  consequence 


of  the  false  pretence.  Rrg.  v,  TfazzUwood,  48 
J.  I'.  151— C.  C.  K. 

The  prisoner  went  to  the  hmisc:  of  the  prose- 
cutrix and  requested  to  be  taken  in  as  a  lodger. 
After  having  lodged  witu  her  for  a  day  or  two, 
he  stated  tbat  he  had  come  from  another  lodging* 
where  he  had  left  some  of  his  clothes,  and  re- 
quested  to  be  furnished  with  board  as  well  an 
lodging,  for  which  he  promised  to  pay.  The 
prasecutrix,  believing  his  statement  as  to  his 
clothes,  agreed  to  supply  him,  and  did  supply 
him,  with  meat  and  drink  as  a  boarder.  A  few 
days  after  the  prisoner  decamped  without  pay- 
ing  for  his  accommodation.  At  the  trial  of  an 
indictment  for  obtaining  goods  by  false  pretences 
the  jury  were  directed  that  they  must  be  satisiied 
that  the  pretence  was  false  ;  that  it  was  acted 
on  by  the  prosecutrix  in  supplying  the  articles 
in  question  ;  and  that  it  was  mode  by  the  prisoner 
with  intent  to  defraud,  llie  jury  baying  found 
a  verdict  of  guilty,  the  question  was  reierrcd 
for  the  court,  whether  upon  the  £act<i  the  prisoner 
was  entitled  to  an  acquittal  : — Held,  that  the 
direction  was  substantially  accurate  ;  that  upon 
the  evidence  the  jury  might  fairly  infer  that  the 
prosecutrix  had  acted  on  what  she  believed  ; 
and  that  from  the  facts  stated  it  was  to  be 
inferred  that  the  jury  meant  she  so  acted  bccausa 
she  believed  to  be  true  the  statement  of  tha 
prisoner,  which  was  in  fact  false.  Keg.  v.  Burtoru 
54  li.  T.  765  ;  16  Cox,  0.  C.  62— C.  C.  R. 

Onvs  of  Proof— Oonieiit— Sale  of  Farm  Stook 

sabjeot  to  Bill  of  Sale.]— S.  was  tenant  of  & 
farm,  over  all  the  live  and  dead  stock  on  which, 
and  all  other  live  and  dead  farm  stack  which  at 
any  time  thereafter  should  be  in  or  about  the 
premises,  he  bod  granted  a  bill  of  sale.  In  the 
ordinary  course  of  business  S.  would  have  been 
at  liberty  to  sell  stock  on  the  farm,  bat  two 
months  after  the  granting  of  the  bill  of  sale  he 
sold  all  the  farm  stock  which  was  upon  the 
farm,  without  anything  being  said  as  to  the 
ownership  of  the  stock,  or  as  to  the  existence  of 
the  bill  of  sale.  No  evidence  was  given  by  S. 
at  the  trial  of  an  indictment  against  him  for 
false  pretences  to  prove  that  he  had  obtained 
the  leave  of  the  bill  of  sale  holder  to  the  selling 
of  the  stock  in  question  :— Held  ^hat  the  onus, 
lay  upon  S.  of  proving  that  he  had  leave  to  sell 
the  stock,  and  not  upon  the  prosecution  ;  that 
S.  had  by  the  act  of  selling  the  stock  represented, 
himself  as  being  the  absolute  owner  thereof  ; 
and  that  the  prc^ecutor  had  paid  for  the  stock 
in  the  belief  that  S.  had  authority  to  sell  the 
same,  and  was  guilty  of  the  offcmce  of  obtaining- 
money  by  false  pretences.  Beg.  t.  Sampton,  62, 
L.  T.  772  ;  49  J.  P.  807— C.  C.  B, 

 Kaiter  of  Vessel.  ] — An  indictment  charg- 
ing defendants  with  obtaining  money  under  the 
false  pretence  that  they  were  the  master  and. 
mate  of  a  vessel  then  lying  in  a  certain  port  is 
proved  by  showing  that  no  vessel  had  arrived  in 
tbat  port,  or  had  been  heard  of  answering  the 
defendants'  description.  Beg.  v.  Baroitae,  6  Oox^ 
C.  C.  659.  ^ 

Evidenoe  of  gailtyEnowled«:e.]— Bonds  which 
had  been  stolen  in  1883  were  found  in  the 
prisoner's  possession  in  1890.  Under  an  assumed 
name,  he  was  dealing  with  them  and  selling  them 
to  innocent  purchasers  : — Heltl,  that  there  wa» 
evidence  of  guilty  knowledge,  on  which  a  magis- 
trate in  this  country  might  commit  the  prisoner 
for  trial ;  and  that,  on  the  assumption  that  ho 
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knew  that  the  bonds  hiid  been  stolen,  his  conduct 
amounted  to  a  false  representation  of  their 
genoincneffl,  which  could  not  be  cured  by  the 
&ct  that,  the  bonds  pnssing  freely  from  hand  to 
hand,  the  innocent  purchaser  from  whom  he 
obtained  the  Tiioiicy  would  be  able  to  get  it  back 
again.  PiiUer,  lit  re,  66  L.  T.  324  j  17  Cox, 
C.  C.  497. 

AdmliiiUlity  of  otlur  Caaes  to  ahor  Intent.] 

— C.  was  iQ<Ucted  in  four  countti  for  obtaining 
money  by  false  pretences  from  four  persons 
named,  the  false  statements  alleged  being  the 
same  in  all  these  counts  ;  in  a  fifth  count  for 
inserting,  with  intent  to  defraud  the  Queen's 
enbjects,  an  advertisement  in  a  newspaper  con- 
taining the  false  statements  mentioned  in  the 

f revious  counts  and  obtaining  money  thereby, 
t  was  shown  at  the  trial  that  he  had  inserted  in 
a  newspaper  an  advertiscnaent  containing  state- 
ments found  to  be  false,  offering  permanent  em- 
ployment in  the  preparation  of  carte-dc-visite 
papers,  and  adding,  "  Trial  paper  and  instruc- 
tions, 1*.,"  and  giriDg  an  address.  Six  envelopes 
were  found  in  bis  possession  on  his  being  appre- 
hended, each  directed  to  the  address  given,  and 
containing  an  answer  to  the  a^lvertisement, 
«nd  twelve  postage-stamps.  Two  hundred  and 
eighty-one  other  letters  were  produced  by  a 
poet-office  clerk.  These  letters  had  been  ad- 
dressed to  C.  under  the  address  given  in  the 
advertisement,  and  had  been  received  at  the 
post-office  like  the  other  letters  ;  but  having 
been  stopped  by  the  post  office  authorities,  none 
of  them  had  ever  been  in  his  possession  or  cus- 
tody ;  nor  was  any  proof  adduced  that  they 
were  written  by  the  persons  from  whom  they 
purported  to  come.  Each  letter  had  been  opened 
at  the  post-office  before  production  at  the  trial, 
and  each  contained  twelve  stamps.  The  two 
hundred  and  eighty-one  letters  were  admitted  : — 
Held,  that,  under  the  circumstances,  the  letters 
were  tightly  received  iu  evidence.  Bea.  v.  Cooper, 
46  L.  J.,  M.  0.  15  ;  1  Q.  B.  D.  19  ;  33  L.  T.  754  ; 
24  W.  R.  279  ;  13  Cox,  C.  C.  123. 

On  the  trial  of  an  indictment  for  endeavouring 
to  obtain  an  advance  from  a  pawnbroker  upon  a 
ring  by  the  false  pretence  that  it  was  a  diamond 
ring,  evidence  was  admitted  that  two  days  before 
the  transaction  in  qoration  the  prisoner  had  ob- 
tained an  advance  from  a  pawnbroker  upon  a 
diain  which  he  represented  to  l>e  a  gold  chain, 
but  which  was  not  so,  and  had  endeavoured  to 
obtain  from  other  pawnbrokers  advances  upon  a 
ring  which  he  represented  to  l>e  a  diamond  ring, 
but  which,  in  the  opinion  of  the  witnesses,  was 
not  BO.  The  ring  was  not  produced  ^— Held,  that 
I  lie  evidence  was  properly  admitted.  Reg.  v. 
fiVancix,  43  L.  J.,  M.  C,  97  ;  L.  B.  2  C.  C.  128  ; 
m  L.  T.  503  ;  22  W.  K.  663  ;  12  Cox,  C.  C.  612. 

A.  was  indicted  for  obtaining  a  epccific  sum 
-of  money  from  B.  by  false  pretences.  He  was 
■employed  by  his  master  to  take  orders,  but  not  to 
receive  numcys,  and  he  was  proved  to  have  ob- 
tained the  specific  sum  from  B.  by  representing 
that  he  was  authorised  by  his  master  to  receive 
it  Evidence  of  his  having,  within  a  week  af  ter- 
wuds,  obtained  another  sum  from  another  per- 
son by  a  similar  false  pretence,  such  obtaining 
not  being  mentioned  in  the  indictment  in  any 
way,  is  not  admissible  for  the  purpose  of  proving 
tiie  intent  when  he  committed  the  acts  chatted 
in  the  indictment.  Rrg.  v.  Molt,  Bell,  C.  C.  280  ; 
80  L.  J.,  M.  C.  11  ;  6  Jur.  (N.8.)  1121  ;  3  L.  T. 
810 ;  9  W.  B.  74 ;  8  Cox,  C.  C.  411. 


S.  and  H.  were  jointly  indicted  for  false  pre- 
tences, and  for  a  conspiracy.  S.  was  convicted 
for  false  pretences,  and  both  for  CDnspiracy.  The 
evidence  was,  that  they  were  ostensibly  carrying 
on  business  as  publishers  under  the  name  of  B.  be 
Co.,  and  that  H.  was  the  author  of  a  book  pub- 
lished by  them.  To  force  the  sale  of  the  book,  S. 
got  M.  to  write  letters  puriwrting  to  come  from 
a  titled  latly  onlering  a  copy  of  the  book,  and  to 
address  them  to  country  booksellers.  These 
letters  were  delivered  by  M,  to  S.,  and  found 
their  way  by  jxHt  to  different  country  book- 
sellers, and  inclosed  with  them  was  a  printed 
circular  from  the  firm,  offering  reduced  terms 
for  an  onler  of  seven  copies  or  more.  At  t  he  trial 
two  witnesses  proiluced  a  number  of  such 
letters,  some  of  which  had  been  given  to  them  by 
the  booksellers  (other  than  those  named  in  the  in- 
dictment) who  received  them,  and  some  came  to 
them  from  such  booksellers  by  post.  There  were 
no  counts  in  the  indictment  alleging  any  intent  to 
defraud  theseparticuiar  booksellers.  It  was  also 
proved  that  H.,  after  the  frauds  charged,  had  re- 
presented himself  as  B.  Co. : — Held,  that  the 
letters  were  admissitje  wiUiout  calling  the  book- 
seUeis  who  actually  received  them.  Meg.  v. 
StMKm,  25  L.  T.  666  ;  12  Cox,  C.  C.  111. 

Bepressntatioiu  made  after  Fraud  committed.] 

— Representations  of  the  accused  after  the  frauds 
charged,  are  admissible.  Jleg.  v.  ^eojon,  25 
L.  T.  666;  12  Cox,  C.  C.  111. 

Evidence  is  admissible  of  tal«e  pretences  dis- 
tinct from  and  made  prior  to  those  charged.  A 
reiteration  by  the  defendant  of  the  false  pre- 
tence alleged,  made  subsequently  to  obtaining 
the   money,  and  to  persons  other  than  the 

SrosGoutor  may  be  proved  in  evidence^  Seg.  v. 
TanUkon,  1  Cox,  C.  0.  244. 

Letter  Written  by  Prisoner's  Solicitor — 
Frivil^e.] — A  letter  written  by  a  solicitor  for  a 
client  making  a  claim  for  a  lost  parcel  all<^^  to 
contain  valuable  articles,  is  not  inadmissible  on 
the  ground  of  privilege  in  a  criminal  case.  But 
in  order  to  make  a  client  criminally  responsible 
for  a  letter  written  by  his  solicitor  it  must  be 
shewn  that  the  letter  was  written  in  pursuance 
of  the  instructions  of  the  client.  A  letter  by  a 
solicitor  written  "in  consequence"  of  an  inter- 
view with  his  client  is  not  equivalent  to  a  letter 
written  by  the  instructions  of  the  client,  and  is 
not  admissible  in  a  criminal  case  against  the 
client.  Bv.  Downer^  13  L.  X.  445  ;  14  Cox, 
C.  C.  486  ;  45  J.  P.  62. 

Lattar  iMt— f  ami  Xrldniea  of  Cmtants.]— 

When  a  false  pretence  is  contained  in  a  letter 
which  is  lost,  the  prisoner  mby  be  convicted, 
if  parol  evidence  is  given  of  the  contents  of  the 
letter.    Bern  y.  Chadtoick,  6  Car.  &  ?.  181. 

Deed  put  in — ^Parol  Evidence  of  Bepretentations 

not  Excluded.] — A.  was  inilicted  for  obtaining 
200;.  by  falsely  pretending  that  he  had  obtained 
from  LfOrd  8.  the  appointment  of  emigration 
agent,  which  was  worth  600/.  a  year,  and  that 
for  2001.  he  would  give  the  prosecutor  one-third 
of  the  agentship.  The  prosecutor  proved  that 
he  gave  the  money  on  this  pretence,  which  was 
false  ;  but  that,  before  he  piuted  with  his  mtmey, 
the  prisoner  prevailed  on  him  to  execute  a  deed 
of  co-partnership  with  him,  in  which  the  con- 
sideration was  stated  to  be  200A,  and  in  which 
nothing  was  said  of  the  agentehip,  or  how  it  was 
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obtained : — Held,  that  the  putting  in  of  this 
deed  on  the  jiart  of  the  prosecution  did  not  ex- 
clude the  parol  evidence  of  the  false  pretences  ; 
and  that,  if  the  deed  wns  a  part  at  the  scheme  to 
effect  tl^  fraad,  the  prisoner  shoald  be  fonnd 
guilty.  Reo.  t.  Adanuon,  1  Car.  ft  K.  192 ;  2  M. 
C.  0.  286. 

Lettera — ^Diity  of  Prossoatiiig  Coimiel  to  have 

them  Bead.] — On  an  indictment  for  obtaining 
mcxasj  bjraxalse  pretence  that  a  parcel  contained 
aU  letters  written  by  the  prosecutrix  to  the  pri- 
soner, and  which  he  had  promised,  in  considera- 
tion of  the  money,  to  give  up,  the  counsel  for  the 
prosecution  is  not  bound  to  have  the  letters 
read,  although  the  counsel  for  the  prisoner  may 
cross-examine  as  to  the  contents  of  any  of  them, 
and  have  any  read  for  that  pnipose.  Beg.  v. 
Colucci,  a  F.  &  P.  104. 

Infiuiey  of  Prisoner — How  Proved.] — On  an 

indictment  against  a  defendant  for  obtaining 
goods  by  falsely  pretending  that  he  was  of  full 
age,  a  plea  of  infancy  in  an  action  brought 
against  him  is  not  admissible  for  the  parposo  of 
proving  that  be  was  a  minor.  Meg.  v.  Siiimimdt, 
4  Cox,  C.  C.  377. 

17.  Tbial. 

Inooniistent  Verdict— Ko  Intentioii  to  De- 

fhiud.] — Upon  an  indictment  for  false  pretences 
the  jury  found  the  following  verdict :  "  Guilty 
of  obtaining  food  and  money  under  false  pre- 
tences.  But  whether  there  was  any  intent  to 
defraud,  the  jury  consider  there  Is  not  sufficient 
evidence,  and  therefore  strongly  recommend  the 
prisoner  to  mercy."  Upon  a  case  reserved,  held 
that  the  verdict  was  not  sopamble,  and  that  as 
the  latter  part  of  it  negatived  the  intent  to  de- 
fraud, without  which  the  previous  portion  of  the 
verdict  could  not  have  been  found,  the  convic- 
tion must  be  qnaaUed.  Sea.  v.  Gray,  17  Cox, 
C.  0. 299— C.  0.  It. 

18.  Venue. 

Potting  Letter.]— A  false  pretence  was  made 
by  letter  in  Nottingham,  England,  and  posted 
there  to  and  received  by  a  person  in  France.  In 
consequence  of  the  letter  that  person  drew  a 
cheque  in  France  payable  at  Nottingham,  and  sent 
it  to  the  prisoner  at  Kottingham,  who  cashed  the 
cheque  m  England : — Held,  that  tlie  prisoner 
was  properly  indicted  and  tried  at  Nottingham. 
Beg.  V.  halmea,  53  L.  J.,  M.  C.  37  ;  12  Q.  B.  S. 
23 ;  49  L.  T.  540  ;  82  W.  R.  372  ;  IS  Cox,  0.  0. 
343. 

Where  a  prisoner,  in  a  begging  letter,  which 
contained  false  pretences,  and  was  addr^sed  to 
the  prosecutor,  who  resided  in  Middlesex,  re- 
questing him  to  put  a  letter,  containing  a  post- 
office  order  for  money,  in  a  post-office  in  Middle- 
sex, to  be  forvrarded  to  the  prisoner's  address  in 
Kent : — Held,  that  the  venue  was  rightly  laid  in 
Middlesex,  as  the  prisoner,  by  directing  the  money 
order  to  be  sent  by  poet,  constitute  the  post- 
master in  Middlesex  his  agent  to  receive  it  there 
for  him  ;  and  that,  conseqacntly,  there  was  a 
receipt  of  the  mon^r  order  by  the  prisoner 
within  the  county  of  Middlesex,  Reg.  v.  Jones, 
1  Den.  C.  C.  551  ;  4  New  Sess.  Cas.  353  ;  19 
L.  J.,  M.  C.  102  ;  14  Jur.  533  ;  4  Cox,  C.  C.  198. 

The  prisoner  wrote  and  posted  in  a  county  a 
letter  containing  a  false  iiretcnce  to  the  prosecu- 
tor, who  received  it  in  a  borough.  The  prose- 


cutor in  the  borough  posted  to  the  prisoner  in  the 
county  a  letter  containing  the  money  obtained 
by  the  false  pretence,  and  which  the  prisoner 
received  in  the  county  : — Held,  that  under  7  Geo. 
4,  c  64,  B.  12,  which  authorises  the  trial  in  any 
jurisdiction  where  the  offence  is  begun  or  com- 
pleted, the  prisoner  might  be  tried  for  the  offence 
of  obtaining  the  money  by  false  pretence,  at  the 
borough  quarter  sessions ;  part  of  the  offence 
being  the  making  the  false  pretence,  and  thefalse 

Eretence  being  made  to  the  prosecutor  in  the 
orough,  where  the  letter  containing  the  false 
pretence  was  delivered  to  him  by  the  post-office 
authorities,  whom  the  prisoner  made  his  agents 
for  that  purpose.  Reg.  v.  Leech,  Dears.  C.  C. 
642 ;  25  L.  J.,  M.  C.  77  ;  2  Jur.  (H.B.)  428 : 
4  W.  E.  482 ;  7  Cox,  C.  C.  100. 

On  an  indictment  for  obtaining  money  by  a 
false  pretence  which  was  alleged  to  have  been  by 
sentb'ng  a  certain  false  return  of  fees  to  the  com- 
missioners of  the  treasury,  it  appearing  that 
the  return  was  received  by  them  in  Westminsterf. 
with  a  letter  datetl  Northampton,  and  an  affidavit 
sworn  there ;  and  that  they,  on  the  faith  of  it,, 
drew  up  a  minute,  which  operated  as  an  authority 
to  the  paymaster-general  to  pay  a  certain  amount 
to  the  prisoner  (as  compensation  under  7  4  8. 
Vict,  c.  96}  at  Westminster,  the  venue  laid  being 
Northamptonshire: — Held,  that  there  vraa  rea- 
sonable evidence  that  the  false  representation, 
was  forwarded  from  Northampton ;  that  it  was, 
if  false  and  fraudulent,  a  false  pretence  within, 
the  statute ;  that  in  effect  the  mon^  was  ob- 
tained by  means  of  the  minute,  being  a  mere 
matter  of  regulation,  and  not  a  judicial  pro- 
ceeding ;  and  that,  therefore,  the  venue  was., 
right,  and  the  indictment  was  snpported.  Beg. 
V.  CooTte,  1  F,  &  F.  64. 

Other  Cases.] — One  who  obtains  goods  by  false 
pretences  in  one  connty,  and  afterwards  brings 
them  into  another  county,  where  he  appre- 
hended with  them,  cannot  be  indicted  for  the 
offence  in  the  county,  but  must  be  indicted  in. 
the  county  where  the  goods  were  obtained. 
Reg.  V,  Stanbnry,  L.  &  C.  1 28  ;  31  L.  J.,  M.  C.  88  ; 

8  jur.  CN.S.)  84  ;  5  L.  T.  686 ;  10  W.  R.  236  ; 

9  Cox,  C,  C.  94. 

Where  a  misdemeanor  consists  of  diflerent 
parts,  BO  much  of  the  charge  as  amounts  to  a 
misdemeanor  in  law  must  be  proved  in  the  - 
county  in  which  the  venue  is  laid.   Bew  v.  But' 
ttry,  3  B.  &  C.  700 ;  6  D.  &  B.  616. 

19.  BEOEIYiyO  PbOPEBTT  OBTAINED  BT 

False  Pretekces. 

BeeeiTer— Wliai  Ihiilty.]— On  the  trial  of  an^ 
indictment  for  receiving  goods,  knowing  them  to 
have  been  obtained  by  false  pretences,  if  the 
jury  is  not  satisfied  that  the  prisoner  knew  that 
the  goods  were  obtained  by  false  pretences,  the 
receiver  is  entitled  to  be  acquitted.  Beg.  v. 
Rymet,  8  Car,  &  K,  327. 

Aidietnunt.] — Where  an  Indictment  charges  a 
person  with  having  received  goods,  knowing 
them  to  have  been  obtained  by  fcdse  pretences,  it 
is  not  necessary  to  set  out  in  the  indictment  the 
false  pretences  by  which  they  were  obtained. 
Taylor  v.  Reg.M  L-J-i  M.  C.  11  ;  [1895]  IQ.B. 
25 ;  15  R.  86  ;  71  L.  T.  571  ;  43  W,  R.  24 ; 
18  Cox,  C.  C.  4S. 

Per  Charles,  J. :  It  is  only  necessary  to  set  out 


YOL.  XT. 
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with  "  reasonable  certainty  "  the  ingredients  of 
the  offence  with  which  the  prisonor  is  charaed. 
lb. 

20.  Effect  of  Fajmk  Pbetences  oh 

Contracts. 

Gonviotion— BeTMtinflr  of  Property— Sale  In 
Xarkat  urert.]— The  owner  of  goods,  induced  bj 
fraud,  parted  with  them  under  a  Tolontary  con- 
tract of  sale  which  vested  the  property  in  the 
frandnlent  parchasers.  The  goods  were  then 
sold  in  market  overt  to  a  purchaeer  withoat 
notice  of  the  fraud.  The  fraadulent  purchasers 
were  afterwards,  a^n  the  prosecution  of  the 
original  owner,  convicted  of  obtaining  the  goods 
by  false  pretences.  The  judge  before  whom  the 
prisoners  were  tried  refused  to  make  an  order  of 
restitution  ; — Held,  that  tmder  24  &  25  Vict.  c. 
96,  8. 100,  the  property  in  the  goods  revested  in 
the  original  owner  upon  conviction,  and  that  he 
was  entitled  to  recover  them  from  the  innocent 
purchaser.  Mityre  t.  A'ewingto*  (4  Q.  B.  D.  32) 
oTcrroled.  Bentiey  t.  VilmoHt,  57  L.  J.,  Q.  B. 
18  ;  12  App.  Cas.  471 ;  S7  L.  T.  854  ;  36  W.  R. 
481  ;  63  J.  P.  68— H.  L.  (E.) 

W.  purchased  and  obtained  delivery  of  certain 
«hcep  from  the  defendant  by  false  pretences.  The 
plaintiff  purchased  the  sheep  from  W.  and  paid 
~W.  for  them  wit^umt  knowledge  of  the  fraud, 
the  defendant  having  done  nothing  in  the  mean- 
time to  avoid  the  contract  between  himself  and 
W.  The  defendant  finding  that  the  sheep  were 
on  the  plaintiff's  premises  retook  possession  of 
them ;  W.  having  been  convicted  of  obtaining 
the  sheep  by  false  pretences  on  the  prosecution 
-of  the  defendant :— Held,  that  the  effect  of  24  & 
SS  Vict.  c.  96,  s.  100,  was  not  to  revest  the  pro- 
perty  in  the  sheep  in  the  defendant  as  against 
the  plaintiff,  who  had  acquired  a  good  title  to 
them  before  the  conviction,  and  consequently 
that  the  defendant  was  liable  in  an  action  by  the 

Plaintiff  for  the  value  of  the  sheep.  Moyce  v. 
rewimton,  48  L.  J.,  Q.  B.  126  ;  4  Q.  B.  D.  32  ; 
S9  L.  T.  536  ;  27  W.  E.  319  ;  14  Cox,  C.  C.  182. 
See  also  Cundy  v.  Ltndtay,  45  L.  J.,  Q.  B.  381  ; 
1  Q.  B.  D.  348  ;  34  L.  T.  314 ;  24  W.  R.  730 ; 
13  Coi,  C.  C.  162  ;  and  46  L.  J.,  Q.  B.  233  ;  2 
Q.  B.  D.  96  ;  36  L.  T.  345  ;  25  W.  R.  417  ;  13 
Coi,  C.  C.  583— C.  A.  But  this  point  was  not 
raised  in  8.  C,  47  L.  J.,  Q.  B.  4S1 ;  3  App.  Cas. 
459  ;  38  L.  T.  573 ;  26  W.  B.  406. 


E.  FALSIFICATION  OF  ACCOUNTS. 

KaUflir  and  eonOTtrrine*  in  nuUng  False 

Intry.] — B.,  a  collector  in  the  employment  of 
N,,  collected  on  the  22nd  February  from  Shep- 
pard  8/,  14*.  \Gd.  due  to  N.  The  ordinary  course 
■of  bosiness  was  for  B.,  at  the  end  of  each  day,  to 
account  to  E.,  N.'s  cash  clerk,  for  moneys  col- 
lected daring  the  day,  E.'s  duty  being  to  enter 
payments  accounted  .for  by  B.  in  the  cash-book. 
On  the  evening  of  the  22nd  Fcbruaiy  B.  gave  E. 
a  slip  of  paper  on  which  he  had  written,  "  Shep- 
pard,  on  accoimt,  5/.,"  which  E.  copied  into  the 
cash-book,  believing  it  represented  the  whole 
amount  collected  by  B.  from  Sheppard  : — Held, 
that  B.  was  rightly  convicted  under  s.  1  of  the 
Falsification  of  Accounts  Act,  1876.  Reg.  v. 
Butt,  61  L.  T.  607  ;  16  Coi,  C.  0.  664  ;  49  J.  P. 
333. 

Bmbeailemmt  by.]— ante,  coL  1176,  et 
seq. 


Obtaining  by  Talw  Fntanees.]— ^  ante, 
col  1228. 


P.  FOBGBBT  AND  UTTERXNG  FORGED 
INSTRUMENTS. 

A.  Porffary. 

1.  General  PrincipUt,  1262. 

2.  Particular  Offeneet. 

a.  Bank  Notes,  1264. 

h.  BiUs  of  Exchange  and  Promissory  Notes, 

i.  The  Offence,  1266. 
U.  Indictment,  1262. 
iii.  Evidence,  1264. 

e.  Cheques,  1265. 
d.  Deeds  or  Bonds,  1267. 
«.  Orders  and  Proceedings  of  Uafdstrates, 
1269. 

/.  Records,  Jodiefal  and  Curial  Process, 
1270. 

Registers  of  Births,  Marriages,  and  DeaUia. 
1271. 

\.  Stamps  and  Marks  on  Plate,  1272. 

i.  Trade  Marks,  1273. 

J.  Warrants,    Orders,   Undertakings,  Re- 
quests, and  Beoeipta  for  Goods  or  for 
Money. 
1.  In  Respect  of  Goods,  1273. 

ii.  In  Respect  of  Money,  1276. 

iii.  Indictment  and  Eviden(»,1284. 
%.  Wills.  1287. 

I.  Other  Instruments,  1289. 

3.  Iniieimatt,  EotAmoe^  and  PraeUee. 

a.  Parties  Indictable,  1290. 

b.  Form  and  Contents  of  Indictment,  1291. 

c.  Proof  of  Possession,  1291. 

d.  Allegation  and  Proof  of  Intent  to  De- 

fraud, 1292. 

e.  Evidence  Generally,  1294. 
/.  Jurisdiction  to  Try,  1297. 
g.  Election  of  Foi^ries,  1297. 

A.  Power  to  Seize  Ftneed  Instruments, 
1297. 

B.  TTtterinff  Po^qred  ^BStrnmeBta. 

1.  What  i*  an  Utterina,  1298. 
S.  HvidenM  and  Trial,  1303. 

O.  Zfbot  of  FoTBwy,  1306, 


A.  FORGERY. 
1.  General  Pbiscipi.es. 

Definition.] — Forgery  is  the  false  making  of 
an  instrument,  which  purports  on  the  face  of  it 
to  be  good  and  valid  for  the  purposes  for  which 
it  was  created,  with  a  design  to  defraud  any 
person  or  persons.  Rem  v.  Jotics,  2  East,  P.  C. 
991. 

There  must  be  a  Doonment-J — ^A  forgery  must 
be  of  some  document  or  writing  ;  therefore  the 
painting  an  artist's  name  in  the  comer  of  a 
picture,  in  order  to  pass  it  off  as  an  original 
picture  by  that  artist,  is  not  a  forgenr.  Rfg. 
V.  OotM,  Dears.  &  B.  460  ;  37  L.  J.,  M.  C.  64  : 
3  Jur.  (N.S.)  1309;  6  W,  B.  109j  7  Oox,  0.  0. 
494. 

B.  was  in  the  habit  of  selling  certain  powders, 
wrapped  in  printed  papers,  describing  their  ose, 
and  having  a  printed  sgnatnre  at  the  end.  The 
prisoner  had  a  nmnber  of  wtappera  printed  in 
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imitation  of  B.'s,  so  as  to  deceive  persons  of  or- 
dinary observation,  and  to  make  them  believe 
them  to  be  K.'s  ;  he  then  sold  sporious  powders, 
Tirrappcd  up  in  these  papers,  as  B.*8  powders  ;  and 
all  this  was  done  with  intent  to  defraud : — 
Held,  that  there  was  no  forgery.  Jteg.  v.  Smith, 
Dears.  &  B.  666 ;  27  L.  J.,  M.  C.  225 ;  4  Jar. 
<i!r.s.)  1003  ;  6  W.  R.  493  ;  8  Cox,  C.  C.  32. 

PrimA  fMie  Bsiembluee.] — In  forgery  there 
need  not  be  an  exact  resemblance ;  it  is  sufBcient 
if  the  instrument  is  primil  facie  fitted  to  pass  for 
a  true  instrament.  Ilex  v.  Elliot.  1  Leach,  O.C. 
175, 179  ;  2  East,  F.  C.  951.  S.  P.,  Beg.v.  Mdhony, 
«  Cox,  C.  C.  487. 

BymaUngHtrk.]— To  make  a  mark  in  the 
name  of  another  person,  with  intent  to  deframi 
the  person  whose  name  is  assumed,  is  forgery. 
Rex  V.  BttKo,  I  Leach,  C.  C.  57  ;  2  East,  F.  C. 
962. 

Xark  made  witli  Karkinuui'i  Assent.]— The 

11  *  12  Vict.  c.  6H,  directs  that  the  votes  tor  the 
election  of  members  of  local  lionrds  ot  health 
shall  be  given  by  menus  of  voting  papers,  and 
by  a.  25,  "if  any  voter  cannot  write,  he  shall 
affix  his  mark  at  tlic  fuotof  a  voting  paper  in  the 
presence  of  a  witness,  who  shall  attest  and  write 
thenameof  the  voter  afjainst  the  same,  as  well 
as  the  initials  of  such  voter  against  the  name  of 
every  candidate  for  whom  the  voter  intends  to 
vote."  The  defendants,  who  took  an  active  part 
on  behalf  of  some  of  the  candidates,  went  to 
the  houses  of  voters  who  were  marksmen,  to 
assist  in  filling  up  the  voting  papers,  and  having 
obtained  the  express  or  implied  consent  of  voters 
or  members  oE  their  families,  filled  up  the  papers 
with  the  proper  names  and  marks  of  the  voters, 
and  put  their  own  names  attesting  witnesses 
without  obtaining  the  actual  signatures  or  marks 
of  the  parties  themselves  : — Held,  that  this  did 
not  constitute  the  ofience  of  forgery  at  common 
law.   Beg.  v.  Bartfhors,  6  Cox,  C.  C.  395. 

AfflTing  Seal — Oenolne  Signature.] — Affixing 
a  seal  to  a  genuine  signature  to  a  document 
which  is  invalid  without  a  seal  is  a  fragery.  Seg. 
V.  ColUni,  1  Cox,  C.  C.  67. 

One  of  serarol  Signatnres.] — ^Forgery  will  lie 
for  one  signature  only  to  a  joint  and  several 
bond,  though  the  other  signatures  be  genuine. 
Jicg.  T.  Bicltardt,  1  Cox,  C.  C.  62. 

Alteration  of  Boeunoit.]— It  is  a  forgery  to 
niter  a  document  which  a  party  has  previously 
forged  himself ;  and  he  may  be  convicted  of 
forging  and  uttering  it  in  the  state  to  which  it 
was  so  altered.  Ilex  v,  JRnder^  2  Bast,  F.  C. 
856. 

 Oontenti  Vnknown  by  FartyBigning.] — 

Itis  not  forgery  fraudulently  to  procure o party's 
signature  to  a  document,  the  contents  of  which 
have  been  alteicil  without  his  knowledge.  Reg. 
V.  riiadwicJt,  2M.Sl  Bob.  645. 

Nor  is  it  forgery  fraudulently  to  induce  a  per* 
son  to  execute  an  instrument  on  a  misrepiesenta- 
tion  of  its  contents.  Reg.  v.  Qtlliiu,  2  M.  Ac  Bob, 
461. 

Ho  Uttering  Heoessary.] — A  person  may  be 
convicted  ot  forgery  with  intent  to  defraud, 
although  the  note  was  found  in  his  custody  when 


apprehended,  and  never,  in  fact,  uttered  by  him. 
Rex  y.  Crocker,  2  Leach,  C.  C.  987  ;  2  Bos.  &  P. 
(N.E.)  87  ;  a  &  R.  97. 

Fraud  not  Effected.]— Foi^ng  an  order  from 
one  to  cliarge  certain  goods  contained  in  a 
schedule  to  his  account,  aud  to  appropriate  part 
oC  the  proceeds  to  the  foi^r's  own  use,  done  with 
intent  to  defraud  the  principal,  is  forgery  at 
common  law,  though  the  fratid  is  not  effected. 
Rem  T.  Ward^  2  East,  F.  C.  861. 

Where  no  Ferson  to  be  Defiranded.] — A  man 

may  be  convicted  of  forging  and  uttering  an  in- 
strument, with  intent  to  defraud,  though  there  is 
no  person  in  a  situation  to  be  defrauded  by  his 
act.  Rpg.  v  Kath,  2  Den.  C.  C.  4-18  ;  21  L.  J., 
M.  C.  H7  ;  IG  Jur.  653. 

Where  a  person  bad  made  alterations  in  a 
diploma  of  the  Coll^  of  Sntgeons,  to  make  it 
appear  to  he  a  document  issued  by  the  college  to 
him,  and  had  hung  it  up  in  his  house,  and  showed 
it  to  certain  persons,  it  was  found  by  the  case 
reserved  for  the  court  that  he  had  no  intent  in 
forging  to  commit  any  particular  fraud  or  spe- 
cific wrong  to  any  individual: — Held,  that  he 
could  not  be  convicted  of  foi^ry.  Reg.  v. 
Ifodgton,  Dears,  ft  B.  3  ;  25  L.  J.,  M.  C.  78 ;  2 
Jur.  (NJ.)  463  J  4  W,  a.  809 ;  7  Cox,  0.  0. 122. 

3.  Fabticulab  Offences. 
a.  Sank  Notes. 

Fatting  off.] — Giving  to  a  confederate  a  forged 
bank  nob>,  that  he  may  utter  it,  is  a  disposing 
and  putting  away  thereof.  Rex  v.  Palmer,  It.  &: 
R.  72  ;  1  Bos.  ic  F.  (N.B.)  96  ;  2  Leach,  C.  C.  978, 
And  see  Brmiif  v.  Wartoiok,  2  Stark.  380  :  20 
R.  R.  697. 

What  is  Porgijig.]- The  changing  the  figure 
2  into  the  figure  5,  in  a  bank  note  (220^.  to 
250/.),  is  forrang  and  eounterfeltjng  a  Iwnk 
note.  Bex  v.  Dawt&n,  1  Stra.  19  ;  2  East,  P.  C. 
978. 

So,  the  altering  a  banker's  one-pound  note,  by 
substituting  the  word  "  ten  "  for  the  word  "  one," 
is  a  forgery,  although  it  thereby  purports  to  be  a 
note  for  ten  "  pound,"  and  not  pounds.  Bex  v. 
iW,  R.  &  R.  101. 

A  forged  bank  note,  although  the  word 
"  pounds "  is  omitted  in  the  body  of  it,  and 
there  is  no  water-mark  in  the  paper,  is  a  coun- 
terfeit note  for  the  payment  of  money.  Bex  v. 
Eliot,  2  East,  P.  C.  951.  See  Sanderson,  v. 
Pipor,  7  Scott,  408 ;  5  Bing.  (N.O.)  425 ;  2  Am. 
68  ;  7  D.  P.  C.  632  ;  3  Jur.  773. 

Expunging,  by  a  certain  liquor,  a  notification 
of  payment  of  part  of  the  contents  of  a  bank 
bill,  written  on  the  face  of  it,  would  sustain  an 
indictment  on  8  &  9  Will.  3,  c.  20,  s.  36,  for 
rasing  out  an  indorsement  on  such  bill.  Bern  t. 
Bigg,  2  East,  P.  C.  882  ;  3  P.  Wms.  419. 

'rihe  counterfeit  making  of  any  part  of  a 
genuine  note,  which  may  give  it  a  greater  cur- 
rency, is  toTgfiTy ;  therefore,  if  a  note  is  made 
payable  at  a  country  banker's  or  at  his  banker's 
in  London,  who  fails,  it  is  forgery  to  alter  the 
name  of  that  London  banker  to  the  name  of 
another  London  banker,  with  whom  the  maker 
makes  his  other  notes  payable  after  the  failure 
of  the  first.  Beat  v.  Treble,  2  Taunt.  328 :  3 
Leach,  C.  C.  1040  ;  R.  &  R.  164. 

BngraTing— Whether  Act  extends  te  Seotek 
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B«nki.]— The  24  &  26  Vict.  c.  98,  8.  16,  extends 
to  the  engraving  in  England  without  authority  of 
notes  purporting  to  be  notes  of  a  banking  com- 
pany carrying  on  business  in  Scotland  only,  not- 
withstanding that  s.  &5  enacts  that  nothing  in 
the  act  contained  shall  extend  to  Scotland.  Rfff. 
T.  Brackenri4ffe,  37  L.  J.,  M.  C.  «6  ;  L.  R.  1  C.  C. 
133  ;  18  L.  T.  369 ;  16  W.  R.  816  ;  11  Cox,  C.  C. 
96.   See  alto  Vict.  c.  68,  s.  7. 

<'Hot«,"  wlist  Ib.]— Engraving  a  plate  for  a 
portion  of  a  note  is,  within  a.  19  of  1  Will.  4.  c.  66, 
similar  to  a.  19  of  24  &  26  Vict.  c.  98.  Meg.  v. 
Valler,  1  Cox,  C.  C.  84. 

A.  cut  oat  the  centre  part  of  a  one-ponnd  note 
of  a  hanking  company,  and  took  the  ornamental 
bonier  to  an  engraver,  representing  that  he 
wanted  to  have  a  plate  made  to  this  border,  in- 
temling  to  fill  up  the  centre  with  the  title  of 
some  oil  or  cosmetic,  of  which  the  firm  in  whose 
employ  he  represented  himself  to  be  were  the 
vendors.  A  pkte  was  accordingly  made  and  dc- 
livere<1  to  him,  when  he  was  Immediately  appre- 
hended with  the  plate  in  his  posRcsHton,  and  was 
tried  and  convicted  upon  an  indictment  framed 
upon  the  11  Geo.  4  k  1  WilL  4,  c.  66,  s.  18 
Held,  tlmt  by  the  word  "  note "  is  not  meant 
merely  the  obligation  or  writing,  but  the  whole 
paper  or  thing  which  circnlatu  as  a  note  ;  and 
therefore  the  border  or  ornamental  mai^n  is  part 
of  a  note  within  the  meaning  of  the  statute. 
Jteg.  V.  Keith,  Dears.  C-  C.  486  ;  3  C.  L.  E.  692  ; 
21  L.  J.,  H.  C.  110 ;  1  Jur.  (SJL)  464  ;  8  W.  R. 
412  ;  6  Cox,  0.  C.  633. 

 Xxtriagie  XridoMe.] — In  order  to  ascer- 
tain whether  that  which  was  engraved  m  the 
plate  purported  to  be  part  of  the  note,  extrinsic 
evidence  is  admissible,  and  for  that  purpose  the 
jury  may  compare  the  plate  with  a  genuine  note 
of  uie  company.  Jb. 

Engravinc  plates  for  Fonlgn  Hots.]— Making 

on  a  glass  plate  a  positive  impression  of  an 
nndertaking  of  a  foreign  state  for  the  payment 
of  money  by  meansof  photography,  without  law- 
ful authority  or  excose,  is  a  felony  within  24  & 
25  Vict.  c.  98.  Jteg.  v.  Binaldi,  h.  &  C.  330 ;  33 
L.  J.,  M.  C.  28 ;  9  L.  T.  395 ;  12  W.  R.  87 ;  9 
Cox,  C.  C.  391. 

 Jointly  employing  Innoeent  Agent]  — 

Three  foreigners  were  indicted  for  feloniously 
engraving  and  making  two  parts  of  a  promissory 
note  of  the  Emperor  of  Russia.  The  plates  were 
engraved  by  an  Englishman,  who  was  an  inno- 
cent i^^t  in  the  transaction.  Two  of  the 
prisoners  Cfa\f  were  present  at  tiie  time  when  the 
order  was  given  for  the  engraving  of  the  plates ; 
but  they  said  they  were  employ^  to  get  it  done 
by  a  third  person,  and  there  was  some  evidence 
to  connect  the  third  prisoner  with  the  other 
two  in  subsequent  parts  of  the  transaction.  The 

auestions  left  to  the  jury  were — first,  whether 
le  other  two,  who  gave  the  order  for  the 
engraving,  knew  the  nature  of  the  instnunent ; 
and  secondly,  whether  all  three  concurred  in  the 
order  given.  The  judge  told  the  jury  that,  in 
order  to  find  all  three  guilty,  they  must  be  satis- 
fied that  they  jointly  employed  the  engraver,  but 
that  it  was  not  necessary  ttut  they  diould  all  be 
present  when  the  order  was  given,  as  it  wonld 
be  sufficient  if  one  first  communicated  with  the 
other  two,  and  that  all  three  concurred  in  the 
employment  of  the  engraver.   The  jury  found. 


the  two  guilty  who  gave  the  order.  The  third 
prisoner  was  acquitted.  Reg.  v.  Mazeau,  9  Car. 
a  p.  676. 

 What  is  a  Foreign  Fots.]— The  11  Oeo. 

4  &  1  Will.  4,  c.  66,8.  18,applieil  to  plates  of  pro- 
missory notes  of  persons  carrying  on  the  basiaea^ 
of  bankers  in  the  province  of  Upper  Canada. 
Reg.  V.  Ilannon,  9  Car.  &  P.  11 ;  2  M.  C.  0. 
11. 

The  forging  and  uttering  a  Pmssian  treasury 
note  for  the  payment  of  one  dolhir  was  within 
43  Geo.  3,  c.  139,  s.  1.  -fief  v.  Goldstein,  7 
Moure,  1 ;  3  Br.  &  B.  201 ;  10  Price,  88  ;  R.  &  B. 
473. 

The  48  Geo.  3,  c.  139,  nuide  to  prevent  forgery 
in  Great  Britain  of  foreign  securities,  was  not  to 
be  understood  to  require  that  such  securities- 
should  possess  the  technical  properties  required 
by  the  law  of  England,  it  being  sufficient  if 
they  imported  on  the  face  of  the  whole  instru- 
ment an  undertaking  or  order  for  payment  of 
money.  /*. 

 Indictment — ^Form  and  Contents.] —  In 

an  indictment  for  forging,  the  words,  ■'  purport- 
ing to  be  a  bank  note,"  mean  that  the  instrument 
upon  the  face  of  it  appears  to  be  a  bank  note ; 
and  the  want  of  such  appearance  caanot  be- 
sQpplied  by  the  representation  of  the  party  utter- 
ing it.  Rex  V.  Jotuw,  1  Leach,  C.  C.  2U4  ;  2  East^ 
P.  C.  883  ;  1  DougL  302. 

Where  an  indictment  on  41  Geo.  3,  c.  57,  s,  2, 
stated  that  the  prisoner  knowingly  and  without 
any  authority  from  a  certain  corporate  company 
called,  &C.,  had  in  his  custody  a  certain  plate  oih 
which  was  engraved  part  of  a  promissory  note, 
purporting  to  be  the  promissory  note  of  the. 
company  ;  and  it  appeared  that  this  company 
carried  on  the  business  of  bankers,  although  in- 
corporated for  a  totally  different  purpose  : — 
Held,  that  the  indictment  was  bad,  having 
omitted  to  aver  tiiat  the  company  "  carried  oa 
the  business  <tf  bankers."  Mob  t.  QUapodi,  B. 
&R.  65. 

A  bank  post  bill  cannot,  in  an  indictment  for 

forging  or  uttering,  be  described  as  a  bill  of  ex- 
change ;  but  it  may  be  described  as  a  bank  bill 
of  exchange.   Rex  v.  Biriett,  B.  &  R.  251. 

b.  Bllla  of  Exohanffs  and  Promi— ory 
Notes. 

i.  The  Offence,  1266. 

ii.  Indictment,  1262. 
iii.  Evidence,  1261. 

i.  Th£  Offence. 

What  are.] — An  instrument  payable  to  the 
order  of  A.,  and  directed  at  Hessis.  P.  &  Co., 
bankers,"  may  be  described  as  a  bill  of  exchange 
in  an  Indictment  for  forgery.  See,  v.  Smith,  2 
M.  C.  C.  296. 

A  writing  directed  to  A.  ft  Co.,  requiring  them 
to  pay  the  bearer  on  demand  a  sum  of  money,  u 
not,  on  an  indictment  for  forgery,  a  bill  of  ex- 
change.  Reg.  V.  Curry,  2  M.  C.  C.  218. 

A  document  in  the  ordinary  form  of  s  bill  of 
exchange,  but  requiring  the  drawee  to  pay  to  his 
own  order,  and  purporting  to  be  indotwd  by  the 
drawer,  and  accepted  by  the  drawee,  cannot,  in 
an  indictment  for  forgery  and  uttering,  be 
treated  as  a  bill  of  exchange.  Sea,  v.  Sartlett. 
2  M.  &  Bob.  362. 
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An  instrument  drawn  b?  A.  upon  B.,  requiring 
bim  to  pay  to  the  order  of  C.  a  certain  sum,  at  a 
certain  tfane,  "  without  acceptance,"  ia  a  bill,  and 
may  be  so  described  in  an  indictment  for  forgery. 
Meg.  V.  Kinnear,  2  M.  &  Kob.  117. 

A  promissory  note  for  the  payment  of  one 
^inea  in  cash,  or  Bank  of  England  note,  was  not 
a  note  for  the  payment  of  money  within  2  Geo, 
S,  c.  25.  2tea>  Wilaieit,  2  Kuas.  C.  &  M. 
905. 

A  person  forging  a  seaman's  advance  note 
cannot  be  indicted  for  forging  or  uttering  it  as  a 
promissory  note.  Jteg.  v.  Howie,  11  Cox,  C.  C. 
320. 

A  promissory  note  mode  payable  to  a  number 
of  persons  associated  together  under  the  name  of 
tiie  Temple  of  Peace  United  Lodge  of  Odd> 
F^ows  is  good  on  the  face  of  it,and  will  support 
an  indictment  for  forgery.  Beg,  v.  Clar&im,  I 
Cox,  C.  C.  110. 

A  bill  payable  ten  days  after  sight,  purporting 
to  have  been  drawn  upon  the  commissioners  of 
the  navy  by  a  lieutenant  for  the  amount  of  certain 
pay  due  to  him,  was  a  bill  of  exchange  within 
2  Geo.  2,  c  25.    Rex  v.  Chitholm,  R.  &  K.  297. 

iBTalid  in  7orm,] — Forging  a  bill  or  a  note 
for  leas  than  20».  or  5?.,  which  does  not  comply 
■with  the  requisites  of  17  Geo.  3,  c.  30,  or  any 
other  bill  or  note  which  the  legislature  has 
declared  void,  is  not  within  the  statutes  against 
forgerv.  Rex  v.  MoffaU,  1  Leach,  C.  C.  431  ;  2 
East,  P.  C.  954. 

On  an  indictment  for  forging  a  note,  it  ap- 
pear&l  that  it  was  not  payable  to  the  bearer  on 
■demand,  or  payable  in  money ;  that  the  maker 
<mly  promised  to  take  it  in  payment,  and  that 
the  requisitions  of  the  17  Geo.  3,  c,  30,  were  not 
complied  with  : — Held,  that  the  forgery  of  such 
an  instrument  was  not  the  subject  of  an  indict- 
ment at  common  law.  Rex  t.  Surhe,  R.  &  R. 
496. 

An  order  for  the  payment  of  priM-money, 
signed  in  the  name  oi  a  seaman,  was  a  bill  of 
■exclmnge  within  7  Geo.  2,  c.  22,  the  forgery  of 
which  was  felony,  altliough  the  requisites  of 
52  Geo.  3,  c.  34,  s.  2,  had  not  been  complied 
with.  Rea  v.  M'lidoth,  2  East,  P.  C.  942,  956 ; 
S  Leach,  C.  0. 883. 

Sigsatuie  need  not  he  a  Fao.simiIe.]— In  order 
to  complete  the  offence  of  forgery,  the  signature 
need  not  be  an  exact  fac-simile  of  that  of  the 
person  represented,  and  a  slight  variance,  if  not 
such  as  would  under  the  circumstances  put  a 
person  on  inquiry,  will  not  suffice  to  take  such  a 
forgery  out  <»  the  definition  of  the  offence,  when 
applied  to  the  falsely  putting  the  name  of  an 
existing  person  to  an  instrument,  witliout  autho- 
rity, for  the  purpose  of  fraud.  P.  M.  promised 
to  get  his  mo^er-in-law,  "  C.  W.'s,"  name  to  two 
notes.  He  brought  the  two  notes,  which  ia  the 
meantime  he  had  got  his  wif^  to  sign  by  her 
m^den  name,  "  A.  W.,"  and  handing  them  over, 
saying,  "  Here  are  the  notes,"  On  his  trial  for 
forging  and  uttering  these  notes,  the  jury  found 
iiim  guilty,  being  of  opinion  that,  when  he  got 
his  wife's  signature  to  them,  he  intended  to  pass 
them  as  the  notes  of  his  motber-in>law  : — Held, 
that  the  oonvictloD  was  right,  and  the  questl<m 
which  had  been  thus  put  to  the  jury  was  the 
correct  way  of  leaving  it  to  them.  Reg.  v. 
MaJumy,  6  Cox,  C.  C.  487. 

Inolwato  ITegotiAlile  Instmment— Ho  ]knnrar*R 


Hame.] — H.  purchased  goods  upon  the  terms  that 
he  should  give  to  the  vendors  his  acceptance  for 
the  price,  indorsed  by  a  solvent  third  party. 
The  vendors  sent  to  him  for  such  acceptance  and 
indorsement  a  document  in  the  form  of  a  hill 
of  exchange,  for  the  price,  but  without  any 
drawer's  name  thereon.  H.  returned  lliis  docu- 
ment accepted  by  himself,  and  with  what  pur- 
ported to  be  an  indors^ent  by  a  solvent  tnii^ 
party.  This  indorsement  was  fictitious  and  had 
been  foiled  by  H,  No  drawer's  name  was  ever 
placed  upon  the  document : — Held,  that  the 
document  was  not  a  bill  of  exchange,  as  it  bore 
no  drawer's  name,  and  that  H.  could  not  be 
convicted  of  feloniously  forging  or  feloniously 
uttering  an  indorsement  <m  a  biU  of  exchange 
Reg.  V.  Harper,  50  L.  J.,  M.  C.  90  ;  7  Q.  B.  D. 
78  ;  44  L.  T.  616  ;  29  W.  B.  743  ;  14  Cox,  C.  C. 
574. 

Semble,  that  he  might  have  been  convicted  of 
a  common-law  forgery.  lb. 

The  acceptance  to  what  purported  to  be  o  bill 
of  exchang^  was  forged.  At  the  time,  however, 
this  was  so  forged,  the  document  had  not  been 
signed  by  tho  drawer : — Held,  that  the  docu- 
ment, not  having  the  signature  of  the  drawer 
attached  to  it  at  the  time  the  acceptor's  name 
was  forged,  was  not  a  bill  of  excluu^  Reg.  t. 
Mopiey,  n  Cox,  C.  C.  143. 

To  constitnte  the  forgery  of  a  bill  of  exchange, 
the  instniment  must  be  a  complete  forging ;  an 
acceptance  to  an  instrument  in  the  form  of  a 
bill,  but  without  the  drawer's  name,  is  not  within 
the  statute.  Reg.  v.  ByUerwick,  2  M.  &  Rob. 
196. 

The  forging  a  note  which,  for  want  of  a  sig- 
nature, was  incomplete,  was  not  within  the 
statute  which  made  forging  notes  capital.  Reso 
V.  Pateman,  R.  &  R.  455. 

 Ho  Drawee*!  Hame.]— An  indictment  for 

nttering  a  false  bill  of  exchange  is  supported  by- 
proof  of  uttering  an  instrument  in  form  of  a  biU 

with  a  forged  acceptance  on  it,  though  there  is 
no  person  named  as  drawee  in  the  bill.  Reg.  v. 
Hawkes,  2  M.  C.  C.  60.  See  Peto  v.  Reynold*,  9 
Ex.  410.  S.  a  (in  error),  11  Ex.  418;  and 
Fielder  v.  Marshall,  9  C.  B.  (k.8.)  606  ;  30  L.  J_ 
C.  P.  158 ;  7  Jup.  Ck.8.)  777 ;  8  L.  T.  858. 

 Payable  to          or  Order,]— Where  a 

prisoner  was  indicted  for  foiging  a  bill,  and  the 

bill  was  payable  to  or  order  ; — Held,  that 

there  must  be  a  payee ;  forging  an  instrument 

payable  to  or  order  is  not  auffideat.  Rex 

V.  BandaU,  B.  ft  B.  19S. 

 On  ITnstamped  Paper.] — Forging  on  nn- 

stamped  paper  a  bill  or  a  note  which  requires  a 
stamp,  is  as  much  an  offence  as  if  it  was  on 
stamped  paper.  Rex  v.  Hawkettoood,  2  Term 
Rep.  606,  n.  S.  P.,  Rex  v.  Morton,  2  East,  P.  0. 
955 ;  Rex  v.  Beeviut,  2  Leach,  C.  a  703  ;  2 
East,  P.  C.  956. 

Hegotiability  of,  not  Eaaential.] — It  was  not 

necessary  that  a  note  should  be  negotiable,  in 
onlcr  to  be  a  note  within  2  Geo.  2,  c.  2r>,  so  as  to 
be  the  subject  of  an  indictment  for  forging  or 
uttering  it  Rex  t.  Box,  B.  &  B.  300 :  6  Taunt. 
825. 

Bill  made  after  Signature  forced  by  anoUwr.] 
— If  the  prisoner  writC'^  another's  name  across  a 
blank  stamp,  oa  which,  after  he  ia  gtme,  a  third 
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person  who  is  ia  league  irith  him,  writes  a  bill 
of  exchange  Semble,  that  this  is  not  a  forgery 
of  the  acceptance  of  a  bill  of  exchange  by  the 
priBoner.   Meg.  y.  Coolte,  8  Car.  &  P.  582. 

Indonenunt,  iriien  Foi^ery.] — Discfaai^g  a 
genuine  indorsement,  and  inserting  another,  is 
altering  the  iudorsemeDt,  and  forgery.  Rea  t. 
JUrhat,  B.  &  B.  261. 

A  bill  of  exchange  made  payable  to  A.,  B.,  C, 
D.,  or  order,  eiecntrices.  The  indictment 
charged,  that  the  prisoner  forged  on  the  back 
of  the  bill  a  certain  forged  iDdorsemcnt,  which 
indorsement  was  as  follows  (naming  one  of  the 
execotrices)  :  —  Held,  a  forged  indorsement. 
Seg.  T.  WiiOerMtim,  3  Car.  ft  £.  87  ;  ]  Den. 
0.  0. 41. 

The  foi:ging  of  an  indoTsement  in  this  country 
on  a  bill  drawn  abroad  on  a  person  in  this 
coimtry  and  payable  in  this  country  was  an 
offence  within  39  Geo.  3,  c.  63.  Reg.  v.  Robertt, 
7  Cox,  C.  C.  422  ;  7  Ir.  C.  L.  B.  325. 

Where  a  prisoner  pat  a  fictitious  name  on  a 
bin  he  may  be  couTicted  of  forging  the  indorse- 
ment, although  it  does  not  correspond  with  the 
xuime  in  ^e  body  of  the  bill,  if  the  jury  find 
Uiat  he  did  so  for  the  purpose  of  defraodiog  any 
of  the  persons  mentioned  in  the  indictment. 
S^.  V.  Parke,  1  Cox,  C.  C.  4. 

Indorsing  a  bill  in  a  fictitious  name  is  a 
forgery,  though  the  bill  would  hnve  then  been 
eq^ly  negotiable  if  indorsed  by  the  prisoner  in 
his  own  name,  if  the  fictitious  name  was  used  in 
order  to  defraud.  Sea)  v.  Marthall,  B.  &  B. 
75.  S.  P.,  Rem  t.  Tuft,  1  Leach,  0.  0. 173  ;  2 
East,  P.  G.  959. 

- —  By  Person  knowing  he  has  no  Title.1 — 

It  a  bill  of  exchange,  payable  to  A.  or  order, 
gets  into  the  hands  of  another  person  of  the 
flame  name  as  the  payee,  and  such  person,  know- 
ing that  he  was  not  the  real  pers(m  in  whose 
favour  it  was  drawn,  indorsea  it,  he  is  goilty  of 
a  forgery.  Mead  t.  Tcwtg^  4  Tern  B^.  28  ;  2 
B.B.814. 

AltaratiMi  of  Amount.] — ^Altering  a  bill  from 
»  lower  to  a  higher  sum  is  forging  it ;  and  a 
person  might  have  been  indicted  on  7  Geo.  2, 
c  22,  for  forging  such  an  instrument,  although 
the  statute  had.  the  word  "alter"  as  well  as 
"forge."  Am T.  JlK^w^  B.  ft  B.  83 ;  3  East,  P. 
O.  979. 

niliag  In  laiser  Sum  tban  Anthnised.]— If 

a  person,  having  the  blank  acceptance  of  another, 
is  authorised  to  write  on  it  a  bill  of  exchange  for 
a  limited  amount,  and  he  writes  a  bill  of  exchange 
for  a  larger  amount,  with  intent  to  defraud  either 
the  acceptor  or  any  other  person  ;  this  is  forgery. 
Mex  V.  Mart,  7  Car.  ft  P.  652 ;  1  M.  C.  C.  486. 
S.  P.,  Beg.  V.  Bateman,  1  Cox,  C.  C.  186. 

What  ia  or  is  not  a  false  making  of  a  bill  of 
exchange,  ia  a  question  at  law.  lb. 

Alteration  <tf  Bate.]— A.,  being  in  want  of 
1,00(U.,  applied  to  B.,  who  drew  a  bill  for  that 
amount,  which  A.  accepted,  payable  at  three 
months  after  date.  In  a  few  days  B.  came  to  A., 
and  said  that  he  could  not  get  the  1,000/.  bill  dis- 
counted, as  it  was  too  large,  and  proposed  that 
two  bills  for  5002.  each  sUouId  be  substituted  ; 
one  for  was  drawn  by  B.,  and  accepted  by 
A.:  B.,  iip(m  this,  pretended  to  destroy  the 
IjOixU.  bill  in  A.'s  presence,  bat  did  not  in  fact 
desltuy  it ;  on  the  contrary,  he  altered  it  from 


a  bill  at  three,  to  a  bill  at  twelve  months: — 
Held,  that  this  was  forgery  in  B.,  with  intent  to 
defraud  A.   Bea  v.  AtkinMon,  7  Car.  ft  P.  669. 

Drawing  Bill  or  Hote  in  Kame  of  Hon- 
exiitent  or  Fiotitions  Person  or  Firm.] — If  a 

person  authorises  another  to  sign  a  note  in  his 
name,  dated  at  a  particular  place,  and  made 
payable  at  a  banker  8 ;  and  the  person  in  whose 
name  it  is  drawn  rniresents  it  to  be  the  name  of 
another  person,  with  intent  to  defraud,  and  no 
such  person  as  the  note  and  the  representation 
import  exists,  this  is  foi^ry,  for  it  is  a  false 
making  of  an  instrument  in  the  name  of  a  non- 
existing  person.  Rev  V.  Parke*,  2  Leach,  C.  C. 
776  ;  2  East,  P.  G.  963,  992. 

A  person  who  has  for  many  years  been  known 
by  a  name  which  was  not  h^  own,  and  after- 
wards assumes  his  real  name,  and  in  that  name 
draws  a  bill  of  exchange,  is  not  guilty  of  forgery, 
though  the  bill  was  drawn  for  the  purposes  of 
fraud.  Rex  v.  AieMet,  1  Leacfa,  C.  C.  436  ;  2 
East,  P.  C.  968. 

Assuming  and  using  a  fictitious  name,  thou^ 
for  the  purpoees  of  concealment  and  fraud,  will 
not  amount  to  foi^cry,  if  it  was  not  for  that  very 
fraud,  or  system  of  ^ud,  of  which  the  foigcry 
forms  a  part.    Rex  v.  Bontien,  B.  ft  R.  260. 

Where  a  prisoner  fraudulently  used  the  name 
of  another  person  for  the  purpoees  of  his  trade, 
and  afterwards  accepted  a  oill  in  that  name  : — 
Held,  that  he  could  not  be  convicted  of  forgery^ 
unless  when  he  first  assumed  the  fictitious  name 
he  contemplated  the  making  of  that  specific  bilL 
Beg.  V.  Whyte,  5  Cox,  C.  C.  290. 

A  bill  drawn  in  fictitious  names,  where  there 
are  no  such  persons  existing  as  the  bill  imports, 
may  be  a  forgery.  Bex  v.  WUIte;  3  East,  P.  C. 
957. 

It  is  felony  to  forge  the  name  of  a  person, 
although  such  person  never  existed.  Bese  v. 
BoUaitd,  1  Leach,  C.  C.  83 ;  2  East,  P.  C.  958. 

Writing  the  acceptance  of  an  existing  person 
to  a  bill  of  exchange  without  authority,  or  the 
name  of  a  firm  or  person  non-existing,  in  accept- 
ance of  a  bill,  with  intent  to  defraud,  is  foi^ery ; 
and  if  a  person  writes  an  acceptance  in  his  own 
name  to  represent  a  fictitious  firm,  with  intent 
to  defraud,  it  is  a  forged  acceptance  ;  for  if  an 
acceptance  represents  a  fictitious  firm,  it  is  the 
same  as  if  it  represented  afictitions  pmon.  Beg. 
V.  Rogert,  8  Car.  ft  P.  629. 

If  a  person  gets  another  to  accept  a  bill  in  his 
true  name,  intending  at  the  time  to  represent 
such  name  to  be  the  name  of  another  person,  for 
the  purposes  of  fraud,  it  is  a  foigeiy.  Beg.  t. 
Mitohell,  1  Den.  C.  C.  282. 

A  receipt  indorsed  on  a  bill  of  exchange  In  a 
flctitioaa  name  is  a  forgery,  although  it  does  not 
purport  to  be  the  name  of  any  particular  person. 
Rex  V.  Ikylor,  1  Leach,  C.  0.  315  ;  3  East,  P.  C. 
690. 

Signing  a  money  order  in  an  assumed  name  is 
forgery,  if  the  name  was  assumed  to  defraud  the 
person  to  whom  such  order  was  given,  though 
the  prisoner  bad  borne  other  names  unknown  to 
the  prosecutor,  who  knew  him  only  by  the 
assumed  name.    Rex  v.  Francis,  B.  ft  K.  209. 

If,  on  an  indictment  for  forging  a  bill  of  ex- 
change, it  is  proved  that  the  prisoner  assumed  a 
false  name  for  the  purpose  of  pecuniary  fraud, 
connected  with  the  forgeiy,  the  drawing,  accept- 
ing, or  indorsing  of  such  bill  of  exchange,  in 
such  false  or  assumed  nam&  is  foigeiy.  Bex  v. 
Ptaeock,  B.  ft  B.  278. 
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Where  a  name  mode  nse  of  by  a  prisoner  in  a 
forged  instrmneiit  is  assumed  by  him  with  the 
intention  of  defrauding  the  prosecutor,  it  is 
forgery,  though  the  prisoner's  real  name  would 
have  carried  with  it  as  much  credit  as  the 
Bssnmed  name.  Mex  t.  WhUey,  B.  &  B.  90. 

Adding  Addrau  to  Vanu  of  I)Tav»r.1-— Patting 
an  address  to  the  name  of  a  drawer  of  a  bill  of 
exchange  while  the  hill  is  in  the  coarse  of  com- 
pletion, with  intent  to  make  the  acceptance 
appear  to  be  that  of  a  different  existing  person, 
is  forgery.  Jteg.  v,  Blenkintop,  1  Den.  C.  C.  276 ; 
2  Car.  i:  K.  531 ;  17  L.  J.,  M.  C.  62  ;  2  Cox,  C.  C. 
420. 

Addresi  of  different  FerBon  givfln,  though 
Ham«  the  lame.] — If  there  are  two  persons  of 
the  same  name,  out  of  different  descriptions  or 
additions,  and  one  signs  his  name  with  the 
description  or  addiUon  of  the  other  for  the  pur- 

Sose  of  fraud,  it  1b  forgery.  Rex  t.  Webb,  Bayl. 
lills,  432. 

Addition  of  TftlM  Addrew,  but  no  Detorip* 

tion.] — A  nurseryman  and  seedsman  got  his  f  oi-e- 
man  to  accept  two  bills,  the  acceptances  having 
no  addition,  description,  or  address,  and  after- 
wards, withoDt  the  acceptor's  knowlec^,  he 
added  to  the  direction  a  false  address,  but  no 
description,  and  represented  in  one  case  that  the 
acceptance  was  that  of  a  customer,  and  in  the 
other  case  that  it  was  that  of  a  seedsman,  there 
being  in  fact  no  such  peiBon  at  the  supposed 
false  address  : — Held,  that  in  the  one  case  (the 
former)  he  was  not  guilty  of  forgery  of  the 
acG^tance,  but  that  in  the  other  case  he  was. 
Reg.  T.  Hfip;  4  F.  &  F.  81. 

Bill  Drawn  and  Accepted  by  Person  not  Liv- 
ii^  at  Addrew  given.] — Where  a  bill  was  drawn 
by  the  prisoner,  and  addressed  to  "  Mr,  T.  B., 
Baize  Manufacturer,  Komforcl,"  and  purported 
to  have  been  accepted  by  him,i>ayable  when  due 
at  No.  40,  Castle  Street,  Hoibom,  and  it  was 
proved  that  no  such  person  resided  at  Romford, 
and  that  there  was  no  baize  manufactorj-  there, 
and  ^lat  he  did  not  live  at  Castle  Street ;  and 
the  prisoner  produced  witnesses  to  prove  that  the 
acceptance  was  of  the  handwriting  of  T.  B.,  but 
t^t  he  hod  never  carried  on  tlic  business  of  a 
baize  manufacturer  at  Bomford,  nor  resided  at 
C^le  Street : — Held,  that,  although  this  was  a 
case  of  gross  fraud,  it  did  not  amount  to  forgery, 
as  the  acceptance  was  written  by  a  person  of  the 
name  of  T.  B.  Rex  v.  Webb,  6  Moore,  447,  n. ;  3 
Br.  &  B.  228  ;  B.  &  B.  405. 

tTnder  Presumption  or  Amnvtion  of  Antlto- 

lity.] — If  A.  pats  the  name  of  B.  on  a  bill  of 
exchange  as  acceptor,  without  B.'s  authority,  ex- 
pecting to  be  able  to  meet  it  when  due,  or  ex- 
pecting that  B.  will  overlook  it ;  this  is  forgery. 
But  if  A.  either  had  authority  from  B.,  or  from 
the  course  of  their  dealings,  bon4  fide  considered 
that  he  had  such  authority,  it  is  not  forgery. 
Reie  V.  Forbee,  7  Car.  &  P.  224.  S.  P.,  Reg.  v. 
J^rwJi,  8  Car.  &  P.  94. 

The  fact  that  on  three  or  four  previous  occa- 
sions, when  he  had  drawn  bills  in  that  way,  the 
party  whose  name  was  used  had  paid  them,  even 
without  remark  or  remonstrance,  would  afford 
fair  ground  for  the  belief  that  he  bad  such  authc 
Tity.   R.  g.  v.  JJeard,  8  Car.  &  P.  143. 


If  a  person,  wishing  to  raise  money,  puts  the 
name  of  another  on  a  bill  without  his  authority, 
intending  to  pay  the  bill  when  due,  and  believ- 
ing that  he  should  be  able  to  do  so ;  this  is 
forgery.  lb. 

if  a  person,  relying  on  the  kindness  of 
another  (a  near  rdation  for  instiuice),  nsa  his 
name  on  a  bill  without  authority,  trusting  that 
the  person  will  pay  it,  rather  tlmn  there  shoold 
be  a  criminal  prosecution  on  the  subject ;  this 
also  is  a  forgery.  lb. 

If  a  person  knows  the  acceptance  of  a  bill  of 
exchange  to  be  forged,  and  nttered  it  as  true,  and 
believed  that  his  rankers,  to  whom  he  uttered  it, 
would  advance  money  on  it,  which  they  would 
not  otherwise,  that  is  ample  evidence  of  an  in- 
tent to  defraud,  and  evidence  upon  which  a  jury 
ought  to  act :  and  a  person  is  not  the  less  gnil^ 
of  forgery  because  he  may  intend  ultimately  to 
take  up  the  forged  bill,  and  may  suppose  that 
the  party  whose  name  is  forged  will  be  no  loser  ; 
and  the  fact  that  the  bill  h^  been  since  paid  by 
the  forger  wiU  make  no  difference,  if  the  offence 
was  complete  at  the  time  of  the  ottering.  Jteg, 
V.  Oeaeh,  9  Car.  ft  P.  499. 

By  Proonration.]— Before  24  &  25  Vict.  c.  98, 
a  24,  a  prisoner  falsely  averring  an  authority 
to  indorse  a  bill  of  exchange  for  T.  Tomlinson, 
wrote  on  the  back  of  the  bill,  "  Per  procuration 
Thomas  Tomlinson,  Emanuel  White.''  The  bill 
was  thereupon  discounted,  and  the  prisoner  went 
off  with  the  money : — Held,  no  forgery.  Ay.  v. 
White,  1  Den.  C.  C.  208  ;  2  Cor.  &  K.  404  ;  2 
Cox,  0.  0.  210, 

ii.  Indictment. 

Form  and  Validity  otl— A  count  chai^ng  a. 
prisoner  with  uttering  a  forged  bill,  with  intent 
to  defraud  A.,  and  setting  out  the  bill  with  the 
acceptance  upon  it,  is  not  supported  by  proving 
that  the  prisoner  nttered  the  bill,  and  tc^t  the 
acceptance  on  it  was  a  forgery.  Rex  v.  Hot- 
well,  6  Car.  &  P.  148  ;  1  M.  C.  C.  405. 

In  an  indictment  for  forgery,  a  count  which,, 
since  J I  Geo.  4  tc  I  Will.  4,  c.  66,  charged,  that  ■ 
the  prisoner  "  did  falsely  make,  forge  and  conn- 
terieit,  and  did  cause  and  procure  to  be  falsely ' 
made,  forged  and  counterfeited,  and  did  will- 
ingly act  and  assist  in  the  false  making,  forging  ■ 
and  counterfeiting"  a  bill  of  exchange,  was- 
good  ;  as  were  counts  charging  that  he  did  utter 
and  publish  as  true,  and  did  after  dispose  of  and 
put  away  the  bill  Rex  v.  Brewer,  6  Car.  t  P.. 
363. 

An  indictment  on  2  Geo.  2,  c.  25,  charging  that- 
the  prisoner  feloniously  altered  a  bill  by  making, 
forging,  and  adding  a  cipher,  was  good,  thought 
the  words  of  the  statute  were,  "if  any  per8on< 
shall  falsely  make  or  forge,  counterfeit,"  &c. 
Rex  V.  EUiooHh,  2  East,  P.  C.  986. 

Intent  to  Befrand.]— A  forged  bill  of  ex- 
change, given  in  payment  to  one  of  two  knowm 
partners,  may  be  laid  to  be  forged  with  intent  to 
defraud  that  one,  the  partnership  dealing  having* 
been  conducted  by  him  only.  Aw.  v.  Haiuon,  2 
M.  C-  C.  245  ;  Car.  &  M.  334. 

Forport  and  Tenor  Bepagnant.]— An  indict- 
ment for  forging  a  bill  of  exchange  directed  to 
Ransom,  Moreland  and  Hammersley,  stating  that 
it  purported  to  be  directed  to  George  Lord 
Kinnnird,  William  Moreland  and  Thomas  Ham- 
mersley, by  the  names  and  description  <A.  Ransom 
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Moreland  and  Hammersley,  is  bad  ;  for  the  pur- 
port and  tenor  are  repugnant.  Ilrx  v.  G  'dchritt, 
3  Leach,  0.  C.  657  ;  2  East,  P.  C.  982. 

*' Pmpoiting."]  —  An  indictment,  charging 
that  the  defendant,  having  in  his  possession  a 
bill  of  exchange,  purporting  to  be  directed  to 
one  J.  King,  by  the  name  and  description  of  J, 
Ring,  forged  the  acceptance  of  the  said  J.  King, 
is  bad,  because  the  word  "  purport "  means  what 
appeal's  on  the  face  of  the  instrument,  and  the 
bill  did  not  purport  to  bedrawn  on  J.King.  Rex 
T.  Reading,  1  East,  180,  n. 

An  indictment  for  forging  a  bill  of  exchange, 
stating  it  to  be  signed  by  H.  H.  instead  of  pur- 

Eorting  only  to  be  fo  signed,  the  signature  itself 
eing  a  forgery,  is  bod.   Rex  t.  Carter,  2  JSast, 
P.  C.  985. 

Attestation  after  Triaoner'e  SignatcTe.]— An 

indictment  stating  the  tenor  of  a  note  is  sus- 
tained by  proof  that  the  attestation  of  the  wit- 
ness, and  the  words  "  M.  W,,  her  mark,"  were 
added  after  the  prisoner's  signature,  though  on 
ibe  same  occasion.  Rex  T.  IhtKn,  2  East,  P.  C. 
37G. 

Date  not  Stated.]— In  an  indictment  for  forg- 
ing a  promissory  note,  the  forged  note  might, 
under  2  &  3  Will.  4,  c.  123,  s.  3,  be  described  as 
*'  a  certain  foi'gcd  promissory  note,  for  the  pay- 
ment of  29/.,"  without  stating  the  dote.  Rea  v. 
Burgisg,  7  Car.  4:  P.  490. 

On  Foreign  Votes  or  Bills.] — An  indictment 

for  uttering  a  forged  bill  of  exchange  set  out  as 
follows  : — *'  a  4  niois  de  date  jmr  cette  lettre  dc 
change,  is,  I'ordre  dc  uous-m^ime  la  somme  de 
500  livrcs  sterling," — and  translated, — "  at  four 
months'  date  by  this  bill  of  exchange,  to  the 
order  of  ourselres,  the  sum  of  five  hundred 

Sounds  sterling,"  is  good.  Rex  t.  Studurikie,  1 
I.  C.  C.  429. 

 Tranilation  Heeesisry.] — Where  a  pri- 
soner was  convicted  of  forging  an  instrument 
(purporting  to  be  a  Prussian  note)  in  a  foreign 
language,  but  no  count  in  the  indictment  con- 
tained an  English  translation  of  the  note  :  judg- 
ment was  ord»ed  to  be  arrested.  Rex  y.  Gold- 
fftein,  7  Moore,  1 ;  10  Price,  88  ;  3  Br.  &  B.  201 ; 
K.  t  R.  473. 

Foreign  notes  were  set  out  in  an  indictment  in 
the  original  language,  but  the  translation  omitted 
some  words  which  were  in  the  margin  or  a  border 
round  the  body  of  the  note,  and  denoted  the 
year  in  which  the  notes  were  issued,  and  it  ap- 
peared that  without  these  words  the  notes  would 
not  be  capable  of  being  circulated  in  the  country 
to  which  they  belonged : — Held,  that  the  trans- 
lation was  imperfect.  Rem  t.  Harrit,  7  Car.  &  P. 
429. 

Describing  a  foreign  note  wholly  in  the  Eng- 
lish language  is  not  suificient  in  an  indictment 
for  foi^gery,  notwitiistanding  the  2  &  3  Will.  4, 
c  128,  s.  3  ;  but  this  objection,  provided  the  de- 
scription was  in  the  woi-ds  of  the  statute  creating 
the  offence,  could  only  be  taken  advantage  of  by 
demurrer.  lb. 

An  indictment  under  11  Geo.  4  &  1  Will.  4,  c. 
66,  s.  19,  for  feloniously  having  in  possession 
plates  upon  which  were  engraved  a  promissoiy 
note  for  payment  of  money  of  a  foreign  prince 
inaccm^tely  setting  out  the  note  in  tl»  foreign 
language  and  the  translation,  and  with  faa- 


similes  of  the  note  not  ingrossed  in  the  indict- 
ment, but  attached  thereto  on  paper,  was  bad. 
Bix  V.  Wargkaiier,  1  11.  C.  C.  466. 

Setting  ont  Notes.] — Sewing  to  the  parch- 
ment on  which  the  indictment  is  written  im- 
pressions of  foiled  notes  taken  from  engraved 
plaics,  is  not  a  legal  mode  of  setting  out  the 
notes  in  the  indictment.  Rex  y.  Harrit,  7  Car. 
&  V.  429. 

Upon  an  indictment  under  s.  19  of  1  Will.  4, 
c.  66,  for  engraving  on  a  plate  several  parts  of  a 
promissory  note,  it  is  not  necessary  that  the 
promissory  note  itself,  of  which  they  are  alleged 
to  be  parts,  should  be  set  out.  iua^.  v.  Fuder- 
wa»,  4Cox,C.  C.  361. 

Allegation  that  it  is  Payable  in  England.] — 

An  indictment  under  11  Uco.  4  &  1  WilL  4,  c. 
66,  for  uttering  a  foiled  foreign  promissory  note, 
need  not  allege  it  to  be  payable  in  England.  Rey. 
V.  Lee,  2  M.  &  Hob.  281. 

Aider  by  Verdict.^— Counts  under  2  &  3  Will. 
4,  c.  123,  B.  3,  stating  the  plates  to  have  en- 
gi-avedon  them,  in  the  Polish  language,  a  pro- 
missory note  for  payment  of  money,  to  wit,  for 
the  payment  of  five  florins,  purporting  to  be  a 
promissory  note  for  payment  of  money  of  a  cer- 
tain foreign  prince,  without  stating  the  value, 
were  good  after  veixlict.  Rex  v.  Warthaner,  \ 
M.  C.  C.  4(;6. 

Describing  a  foreign  note  wholly  in  the  En- 
glish language  is  not  sufficient,  but  this  objection 
is  cured  after  verdict  by  7  Geo.  4,  c.  64,  s,  21,  if 
the  description  was  in  the  words  of  the  statute 
creating  the  offence.  Rex  r.  Marru,  7  Car.  &  P. 
429. 

iii.  Ecidenee. 

To  Show  that  Prisoner  thonght  ha  had  Autho- 
rity.]— A  letter  which  had  passed  through  the 
post-office  before  an  alleged  forgery,  is  admissible 
for  the  prisoner,  in  onler  to  show  that  he  sup- 
posed he  had  a  right  to  cause  a  name  to  be  signed. 
Reg.  T.  Clifford,  2  Car.  &  K.  202. 

A  letter  from  the  prisoner  to  the  prosecutor 
left  unanswered  is  sufficient  to  warrant  the  jury 
in  presuming  a  bond  fide  belief  in  an  implied 
authority.   Reg.  v.  Beardsall,  1  F.  &  F.  629. 

On  an  indictment  for  forging  and  uttering  a 
bill,  knowing  it  to  be  forged,  it  appearing  that 
the  person  whose  name  was  used  was  informed 
of  it  at  the  time,  and  did  not  repudiate  it ;  the 
jury  was  directed  to  acquit,  though  he  was  called 
as  a  witness,  and  denied  any  previous  authority. 
Reg.  V.  Smith,  3  F.  &  F.  504. 

To  HegatiTe  Express  or  Implied  Authority.  ]| 

— Proof  that  a  prisoner  on  uttering  a  note  repre- 
sented the  maker  as  living  at  a  particular  place, 
and  in  a  particular  line  of  business,  the  evidence 
that  it  is  not  that  person's  note  is  sufficient  to 
prove  it  a  forgery,  especially  if  the  prisoner  is 
the  payee  of  the  note  ;  and  proof  that  there  is 
another  person  of  the  name  in  a  different  line  of 
business  will  not  make  it  necessary  for  the 
prosecutor  to  show  that  it  was  not  that  person's 
note.    Rex  v.  I/ampton,  I  M.  C.  C.  255. 

Where  a  bill  purjiorted  to  be  accepted  by 
"  Samuel  Knight.  Market  Place,  Birmingham": 
— Held,  on  an  indictment  for  the  forgery  of  the 
acceptance,  that  the  result  cf  inquiries  made  at 
Birmingham  by  the  i)rotieautor,  who  was  not 
acquainted  with  the  place,  was  evidence  for  the 
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jury,  thongh  neither  the  best  nor  the  usnal 
evidence  given  to  prove  the  non-existence  of  a 
party  whose  name  is  iiscd.   Bex  t.  King,  5  Car. 

k  P.  123. 

The  prisoners  were  indicted  for  forging  a  bill 
o£  exchange.  The  bill  purported  to  be  accepted 
by  one  George  Smith,  and  was  directed  to  George 
Smith,  draper,  Birmingham.  The  direction  was 
in  the  handwriting  of  the  prisoner,  White,  but 
the  acceptance  was  not.  George  ISmith,  a  draper, 
at  Birmingham,  proved  that  the  acceptance  was 
not  his  ;  that  ho  had  made  jjcrsonal  inquiries, 
and  consulted  a  <lirectory,  and  could  not  dia- 
cover  that  there  was  any  other  George  Smith,  a 
draper,  at  Birmingham.  Letters  were  produced 
from  White  to  Ltavis,  in  which  the  former  re- 
quested the  latter  to  get  him  blank  bills,  signed 
by  men  of  straw : — Held,  first,  that  there  was 
evidence  to  go  to  the  jury  that  the  George  Smith 
who  was  called  was  the  only  draper  of  that 
name  in  Biiminghaoi ;  and,  scoondly,  that  there 
was  evidence  for  the  jury  that  the  name,  George 
Smith,  in  the  acceptance  was  fictitious,  and  that 
the  acceptance  was  not  the  genuine  acceptance 
of  a  man  of  straw  signing  his  real  name.  Iteg. 
V.  White,  2  F.  &  F.  nTA. 

On  an  indictment  for  uttei'ing  a  forged  cheque, 
it  is  sufficient  to  disprove  the  baudwritiug  of 
tJie  supposed  maker  ;  and  he  need  not  be 
called  to  disprove  an  authority  to  othera  to  use 
his  name  ;  circumstances  showing  guilty  know- 
ledge are  enough.  Reg.  v.  Murley,  2  H.  &  Kob. 
473. 

Proof  of  Aeoeptenoe.] — If  a  bill  purporting  to 
be  accepted  by  J.  K.  is  shown  to  him,  and  he 
declares  it  to  be  a  goo<l  bill,  that  is  a  autficicnt 
proof  that  he  wrote  the  acoeptanee.  iZfa>  v. 
Setey,  1  Leach,  C.  C.  232. 

a.  OhoQUM. 

See  and  compare  eata  under  preceding  tub- 
head. 

What  is  a  Cheque.] — A  forged  draft  on  a 
banker  was  an  order  for  the  payment  of  money 
within  7  Geo.  2,  c.  22,  although  the  person  whose 
name  was  forged  never  kept  cash  with,  or  was 
known  to,  the  banker.  Rex  t.  Lockdty  1  Leach, 
C.  C.  94  ;  2  East,  P.  C.  940. 

A  cheque  in  which  the  order  of  the  words  is 
transposed  (e.g.  to  "  pay  A.  B.  seventeen  or 
bearer  pounds  ")  is  still  a  cheque,  and  an  order 
for  the  payment  of  money,  for  the  forgery  of 
which  an  indictment  will  lie.  Beg,  t.  Boreham, 
a  Cox,  C.  C.  189. 

 Incomplete  Instrument] — ^The  practice 

was  for  a  majority  of  the  officers  of  a  parish  to 
draw  cheques  on  the  treasurer  of  a  union  ;  and 
one  of  their  blank  cheques,  filled  up  for  \l.  3«.  6</., 
had  a  note  at  the  bottom — **  Unless  this  cheque 
is  signed  by  a  majority  of  the  parish  officers,  it 
will  not  be  cashed,"  This  cheque  was  signed  by 
one  of  the  othcers  while  it  was  for  1/.  3«.  &d. ;  it 
was  altered  to  ^l.  'As.  &d.y  and  when  cashed  by 
the  treasurer  had  the  signatures  of  a  majority  of 
the  officers  to  it : — Held,  that  if  the  cheque  was 
fraudulently  altered  when  it  had  only  one  sig- 
uature  to  it,  this  was  no  forgery,  as  it  was  then 
An  incomplete  instrument.  Ittg.  y.  Turpin,  2 
Car.  k  K.  820. 

 Whm  Poit-Datad.]— A  post-dated  cheque 


is  an  order  for  the  payment  of  money.  Eeg.  v. 
Taylor,  1  Car.  &,  K.  213. 

Forged  Indonemeat  of  valid  Cbeq,ne.] — Forg- 
ing and  uttering  an  indorsement  on  a  cheque, 
with  a  view  to  get  it  cashed  by  the  credit  of  the 
name,  will  support  a  conviction  for  forgery, 
although  the  cheque  is  valid.  Jt^.  v.  Wardell, 
3  F.  &  F.  82. 

Alteration  after  Cheque  Cashed.J — The  drawer 
of  a  cheque  on  a  bank  which  was  duly  honoured, 
and  returned  ,to  him  by  the  bank,  afterwards 
altered  his  signature  in  order  to  ffive  it  the 
appearance  of  forgery,  and  to  defraud  the  bank 
and  cause  the  payee  of  the  cheque  to  be  charged 
with  forgery  : — Held,  that  tliis  alteration  did  not 
constitute  a  forgery.  IirU/.aiii  v.  Jiank  of  Ltm- 
don,  3  F.  &  F.  465  ;  8  L.  T.  382  ;  11  W.  R.  669. 
But  see  2  Russ.  C.  &  M.  673. 

Filling  in  largcerAmoiint  tlianAuthDriiad.] — 

Where  a  party  receives  a  blank  cheque,  signed, 
with  directions  to  fill  in  a  certain  amount,  and 
he  fraudulently  fills  in  a  lai^r  amount,  and 
devotes  the  procec<l3  of  the  cheque  to  other 

?urpo3es,  lie  is  guilty  o£  forgery.  lUg.  v.  W'tlsint, 
Den.  C.  0.  2»4  ;  2  Car.     K.  527  ;  17  L.  J., 
M.  C.  82  ;  2  Cox,  C.  C.  42C. 

A.  gave  to  B.,  his  clerk,  a  blank  cheque,  and 
directed  him  to  fill  it  up  with  the  amount  of  a 
bill  of  exchange,  and  expenses  (for  which  A.  had 
to  provide,  and  which  amount  B.  was  to  ascer- 
tain), and  get  the  cheque  cashed,  and  pay  the 
amount  to  Mr.  W.,  and  take  up  the  bill.  The 
bill  was  for  I56f.  9«.  9J.,  the  expenses  about  10#. 
B.  filled  up  the  cheque  with  the  sum  of  2r>0i.,  got 
it  cashed,  and  kept  the  whole  amount,  alleging 
that  it  was  due  to  him  for  salary  : — Held,  that 
this  was  a  forgery,  and  that  this  was  so  even  if  B. 
boni  fide  believ^  that  the  sum  of  2o0i.  was  due 
to  him  from  A.,  or  even  if  it  was  really  due  to 
him.  Ih. 

So  filling  in  a  form  of  cheque  already  signed, 
with  blanks  left  in  it  for  the  sum,  without  autho- 
rity, is  a  forgeiy.   Flotoer  v.  Shaw,  2  Car.     K. ' 
70». 

Cheque  s^aad  in  Fiotitioni  Hame.]  —  The 

prisoner,  Robert  Martin,  in  payment  for  a  pony 
and  cart  purchased  by  him  from  the  prosecutor, 
drew  a  cheque  in  the  name  of  William  Martin  in 
the  presence  of  the  prosecutor  upon  a  bank  at 
which  he,  the  prisoner,  had  no  account,  and  gave 
it  to  the  prosecutor  as  his  own  cheque  drawn  in 
his  own  name.  At  tiie  time  he  drew  the  cheque 
the  prisoner  knew  that  it  would  be,  as  in  fact  it 
was,  dishonoured.  The  prosecutor  received  the 
cheque  in  the  belief  that  it  was  drawn  in  the 
prisoner's  own  name : — Held,  that  the  prisoner 
was  not  guilty  of  the  offence  of  forgery.  The  re- 
solution in  Dunn't  Que  (I  Leaeh,  0.  C.  69)  :  "  In 
all  forgeries  the  instrument  supposed  to  be 
forged  must  be  a  false  instrument  itself ;  and  if 
a  person  give  a  note  entirely  as  his  own,  his  sub- 
scribing it  by  a  fictitious  name  will  not  make  it 
a  forgery,  the  credit  there  being  wholly  given  to 
himself,  without  any  regard  to  the  name,  or  any 
relation  to  a  third  person,"  followed  and  ap- 
proved. U  g.  V.  Martin,  4!)  L.  J.,  M.  0.  11 ;  5 
Q.  U.  D.  34  ;  41  L.  T.  531  j  28  W.  R.  232 ;  14 
Cox,  C.  C.  375  ;  44  J.  P.  74. 

Sridenoe  to  go  to  Jury  that  Drawer  a  Fictitiona 
FmoA.] — On  an  iudictment  for  forging  a  cheque 
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pUTporting  to  be  drawn  by  Q-.  A.  upon  Mcssts. 
J.  L.  Sc  Co.,  proof  that  no  person  named  O.  A. 
keeps  an  account  with  or  has  any  right  to  draw 
on  Messrs.  J.  L.  &  Co.,  is  primA  facie  eridence 
that  0-.  A.  is  a  fictitious  person.  Rea  t.  Back- 
fcr,  B  Car.  &  P.  118. 

Upon  an  indictment  for  the  forgery  of  a  cheque, 
dated  Knighton,  and  purporting  to  be  drawn  by 
John  Host,  it  waa  pr«T«l  that  no  John  Host 
lived  at  Knighton,  who  would  be  likely  to  keep 
an  account  with  a  banker : — Held,  evidence  to 
go  to  the  jury  that  John  Host  was  a  fictitious 
person.   M^.  t.  Mkhy,  2  F.  ft  F.  fi60. 

Krideaee  of  Intent  to  Defntnd— PmantDiaiit.] 

—A  forged  cheque  on  the  W.  bank  was  presented 
for  payment  at  the  8.  bant,  where  the  supposed 
drawer  never  kept  cash Held,  that  this  was 
sutDcient  evidence  of  an  intent  to  defraad  the 
partners  of  the  bank,  although  there  was  no 
probability  of  their  paying  the  cheque,  even  if  it 
had  been  genuine.  Meat  v.  Oou-wr,  6  Car.  &, 
F.  316. 

d.  Deed*  or  Bonds. 

Bond  —  What  is.] — On  an  indictment  for 
forgery  of  an  administration  bond  on  adminis- 
tratiOQ  granted  of  the  effects  of  S.,  it  was 
objected,  that  22  &  23  Car.  2,  c.  10,  requiring 
the  bond  to  be  given  by  the  party  to  whom 
administration  was  granted,  and  not  by  the 
party  that  was  entitled  to  administration,  no 
foigcry  was  made  out ;  but  the  bond  was  a  good 
one  within  the  statute,  having  bejn  given  by  the 
party  to  whom,  in  fact,  administration  was 
granted :— Held,  that  this  was  not  a  good  objec- 
tion.  Eeg.  T.  Barbery  1  Cor.  tL  K.  434. 

Deed — Wliat  is  —  Power  of  Attorney,]— A 

power  of  attorney  to  transfer  government  stock, 
signed,  sealed  and  delivered,  was  a  deed  within 
2  Geo.  2,  c.  25,  s.  1.  Re-e  V.  Fauntltroy,  1  M.  C. 
C.  62 ;  2  Bing.  413 : 10  Moore,  1 ;  1  Car.  ie  P.  421. 
S.  P.,  Sem  T.  Pringlp,  1  M.  C.  C.  68.  See  now  24 
&  26  Vict,  c  98,  ss.  2,  4. 

Forging  a  power  of  attorney  to  receive  a  sea- 
man's wages,  in  the  name  of  a  supposetl  child  as 
administratrix  of  such  seaman,  who,  in  fact,  died 
childless,  is  a  forgery.  Itvx  v.  Lewii,  2  East,  P. 
C.  867. 

 Fo^ry  of— Partienltr  Statutory  Pro- 

visions  as  to  Form.] — Forging  a  deed  was  within 
2  Geo.  2,  c.  25,  s.  1,  although  there  may  have 
been  subsequent  directory  provisions  by  other 
statutes,  that  instruments  for  the  same  purpose 
as  soch  forged  deed  shall  be  in  a  particular  form, 
or  shall  comply  with  certain  requisites,  and  the 
forged  deed  was  not  in  that  form,  and  did  not 
comply  with  those  requisites  ;  for  the  directory 
provisions  do  not  make  the  deed  (although  out 
of  the  form  prescribed,  and  without  the  requi- 
sites) whoUy  void.   Jtcie  v.  Lyon,  K.  &  K.  255. 

 Frandnlent  Itmtgtgt  by  on*  Xxeentor.  ] 

— ^A  son  who  was  heir-at-law  to  his  father,  who 
was  one  of  the  executors  and  trustees  of  his 
father's  will,  though  he  had  not  proved  the  will, 
and  whose  christian  names  and  description  were 
identical  with  those  of  his  father,  after  his 
father's  death,  executed  mortgages  of  freehold 
and  leasehold  property  of  the  father  and  applied 
the  mortgage  money  to  his  own  purposes.  He 
handed  over  the  title  deeds  to  the  mortgagees. 
The  transaction  took  place  without  the  know- 


ledge of  his  mother  and  sister,  who  were  co-tros- ' 
tees  and  co-ezecntrices  with  him,  and  who  bad 
proved  the  wilL  The  mortgage  deeds  purported 
to  be  executed  by  the  absolute  owner  of  the  pro- 
perty, and  the  solicitor  who  acted  for  both  partie» 
believed  the  son  to  he  the  absolute  owner,  Tho 
son  told  him  nothing  about  the  father's  wiU. 
The  son  took  a  beneficial  interest  under  the  trusta 
of  the  father's  will.  Semble,  per  Lindiey,  LJ. : 
— The  son  could  have  been  convicted  of  foi^ry 
\iy  reason  of  his  executing  the  mortgage  deeds. 
Cooper,  In  re,  Otoper  v.  Vegey,  51  L.  J.,  Ch.  863  ; 
20  Ch.  D.  611 ;  47  L.  T.  8tf ;  30  W.  E.  648— 
C.  A. 

Tramfar— 8took  iwver  Aoeoptad  nor  Tnutftr 
Witnessed,] — An  indictment  for  forging  a  trans- 
fer of  stock  is  good,  although  the  stock  has  never 
been  accepted  by  the  person  in  whose  name  it 
stood,  and  although  the  transfer  was  not  wit- 
nessed according  to  the  rules  and  directions  of 
the  bank.  ReiB  v.  6fade,  2  Leach,  C.  0.  732 ;  2 
East,  P.  C.  874. 

Antedating  Seed  with  Intent  to  Soflraad.]— 

A  deed  really  executed  by  the  parties  betwee» 
whom  it  pur|iorts  to  be  made,  but  antedated  with 
intent  fraudulently  to  defeat  a  prior  deed,  is  a. 
forgery.  Jl^y.  v.iIiiM»,  89  L.  J.,  M.C.10;  L.B. 
I  C.C.200  J  211,.  T.  437;  18  W.  a  73;  11  Cox,. 
C.  C.  352. 

A.  by  deed,  bearing  date  on  the  7th  May, 
1868,  conveyed  on  that  day  certain  lands  to  B., 
in  fee.  Subsequently,  on  the  26th  April,  1869, 
G.  produced  a  deed,  bearing  date  the  12th  of 
March,  1868,  purporting  to  be  a  demise  ot  the 
same  land  for  a  long  term  of  years,  as  fnnn  the 
25th  of  March,  1868,  from  A.  to  C.  The  allied 
lease  was  executed  after  A.'s  conveyance  to  B.^ 
and  ante-dated  for  the  purpose  of  d^raodingB.  : 
— Held,  that  A.  and  C.  were  guilt?  of  forgery. 


Forging  Letters  of  Orders  issued  hy  Bishop.} 

— The  forging  of  letters  of  orders  issued  by  a 
bishop,  certifying  that  on  a  day  and  at  a  place 
mentioned  therein,  A.  B.  was  admitted  into  the 
holy  order  of  deacons,  according  to  the  manner 
prescribed  by  the  Church  of  England,  and 
rightly  and  canonically  ordained  deacon,  itk 
testimony  whereof  the  bishop  had  caused  his 
episcopal  seal  to  be  affixed  thereunto,  is  not  the- 
fcloniously  forging  of  a  deed  within  the  24  &  25- 
Vict.  c.  98,  s.  20,  although  such  forgery  is  a  mis- 
demeanor at  common  law.  Jtey.  v.  Morton,  42 
L.  J.,  M.  C.  58  ;  L.  K.  2  C.  C.  22  ;  28  L.  T.  462  ;. 
21  W.  R.  629  ;  12  Cox,  C.  C.  456. 

Indictment  —  Snperflnons  Sesoription.  1  —  A 

Buperfiuous  description  of  the  instrument  forged 
is  not  material.  Therefore  an  indictment  for 
forging  a  bond,  laying  it  to  be  "a  bond  and 
writing  obligatory,"  was  good  upon  2  Geo.  2,  c, 
25,  though  both  terms  were  used  in  the  statute ; 
and  a  bond  is  a  writing  obligatory,  though  the 
converse  does  not  hold  generally.  ResB\.  DunHett, 
2  East,  P.  C.  985  ;  3  Leach,  0.  C.  581. 

—  Intent  to  Defraod  gonmlfy.]— Since  14 
Ac  16  Vict.  c.  100,  8.  8,  it  is  snfficient,  upon  an 
indictment  for  forgery  and  uttering  a  bond,  to- 
lay  the  intent  generally  to  defraud,  and  the 
prisoner  may  he  convicted,  though  it  does  not 
nppear  that  he  hod  any  intention  ultimately  to 
def m.d  the  party  whose  signature  he  had  forged^ 
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he  having  defrauded  the  party  to  whom  he 
uttered  the  instrumcDt.   Beg.  v.  Tranjield,  1  F. 

 Who  il  Fenon  Detranded.] — A.,  a  share- 
broker,  had  bought  twenty  Bharcs  in  a  railway 
company  of  L.,  a  broker,  which  stood  in  the 
name  of  P. ;  but  L.  did  not  Bend  A.  the  deed  of 
transfer,  as  A.  was  in  embarraesod  circumstances, 
and  oweiL.  money.  A.  procured  a  boy  to  execute 
a  deed  of  transfer  of  the  shares  in  the  name  of  F. ; 
all  the  calls  on  the  shares  had  been  paid  up  : — 
HeId,aforgcry,audthatA.could  beconvict<xl  on 
counts  laying  an  intent  to  defraud  F,  and  the 
railway  company.  R^.  t.  Iloatton,  2  Car.  k. 
K.  777. 

  Staarai  in  Companies — Evidence  that 

Individaal  is  Shareholder.] — On  an  indictment 
for  forging  and  uttering  a  transfer  of  shares  in  a 
railway  company,  the  register  of  shareholders 
bearing  the  seal  of  the  company,  and  kept 
accotding  to  8  9  Vict.  c.  16,  s.  9,  is  evidence 
to  show  that  an  individual  is  a  shareholder, 
without  further  authentication :  and  in  order 
to  prove  that  such  individual  is  liable  to  be 
defrauded  by  the  foiging  and  uttering  of  a 
transfer  of  the  shares,  it  is  not  necessary  to  give 
further  proof  of  his  title  to  the  shares.  S^g.  v. 
Sath,  2  Deo.  C.  C.  493 ;  21  L.  J.,  M.  C.  147  ;  16 
Jur.  653. 

 Deed  need  not  he  set  oat  Verbatim.] — A 

countfor  uttering  a  forged  deed  describiug  it  as 
"  a  certain  deetl  purporting  to  be  mode  on  the 
1st  day  of  March,  1837,  between  B.  W.  of  the 
one  part,  and  D.  G.  of  the  other  part,  purporting 
to  be  an  nnder  lease  by  the  said  H.  W.  to  the 
aaM  D.  O.  of  certain  lands,  tenements  and  pre- 
mises therein  mentioned,  subject  to  the  payment 
of  the  yearly  rent  of  8/.,  payable  on  the  first  day 
of  March  in  every  year,  and  purporting  to  con- 
tain a  covenant  by  the  said  D.  6.  with  the  said 
R.  W.  for  the  payment  by  the  said  D.  G.  to  the 
said  E.  W.  of  the  yearly  rent  of  91."  is  good, 
under  2  &  3  Will.  4,  c.  123,  s.  3.  Ittg.  V.  Daviet, 
9  Car.  &  P.  427  ;  2  M.  C.  C.  177. 

A  count  for  forging  or  uttering  a  deed,  pur- 
porting to  be  a  lease  of  certain  premises,  described 
shortly,  is  good,  without  setting  it  out  verbatim. 
lb. 

The  instrument  forged  may  be  described  as  a 
deed,  without  setting  it  out,  or  averring  facts  to 
show  that  it  was  such  a  deed  as  might  be  the 
subject  of  larceny.  Beg.  v.  CoUiiu,  2U.ti  Uob. 
461. 

e.  Orders  and  Frooeedliura  of  Kairiatnite*. 

Forging  Order  n^t  in  aeoordanoa  with  Statu- 
tory Froviaions.] — Forging  a  magistrate's  order 
to  pay  money  under  hand  only  was  not  a  capital 
ofience,  as  the  17  Geo.  2,  c.  5,  under  which  the 
magistrate  had  power  to  make  it,  required  it  to 
be  under  hand  and  seal.  li/:a>  v.  hiuhiBorUi, 
K.  &  K.  317  ;  1  Stark.  396. 

And  so,  if  it  was  addressed  to  the  treasurer  of 
the  county,  instead  of  the  high  constable,  the 
magistrate  having  no  power  by  the  act  to  mdte 
it  upon  the  former,  lb. 

The  7  Geo.  2,  c.  22,  was  not  confined  to  com- 
mercial transactions,  but  would  have  applied  to 
an  onler  made  by  a  justice  too  high  constable  or 
treasurer  to  pay  a  reword.  Bex  v,  Graham,  2 
East,  P.  C.  945. 


Bignature-r-STo  inch  Kagiatrate  in  Connty.] 

— An  order  was  made  under  48  Geo.  3,  c.  75,  s.  6, 
purporting  on  the  face  of  it  to  be  an  order  of  a 
magistrate  on  the  treasurer  of  a  county,  to  bUov 
one  J.  C.  the  expenses  of  burying  a  dead  body 
cast  on  shore : — ^Held,  that  this  was  a  foi^;ei7r 
although  there  was  no  such  magistrate  in  the 
county  of  the  name  of  the  person  who  signed  the 
order,  and  although  J.  C.  was  not  therein  stated 
to  bo  a  parish  o&cer,  or  that  the  expenses  in- 
currod  were  necemry.  BeJi  v.  Frmd,  3  Moore, 
645  ;  7  Price,  CU9;  I  Br.  ft  B.  800;  B.  ft  B. 
389. 

Order  to  Gaoler  to  discharge  Friioner.]— 

Forping  an  order  from  a  magistrate  to  a  gaoler 
to  dtsoliat^  a  prisoner  as  upon  bail  having  been 
given,  is  forgery  at  common  law.  lice  y.  lfarri»r 
1  M.  C.  C.  393  ;  6  Cor.  &  P.  129. 

f.  Becords,  Jndiolal  sad  Curlal  Ftooom. 

Where  Frocess  a  Kollity.] — One  who  waa 

committed  to  gaol  under  an  attachment  for  a 
contempt  in  a  civil  cause,  counterfeited  a  pre- 
tended discharge,  as  from  his  creditor  to  the 
sheriff  and  gaoler,  under  which  he  obtained  his 
discharge : — Held,  a  misdemeanor  at  common 
law,  although  the  attachment  not  being  for  non< 
payment  of  money,  the  order  was  in  itself  a 
mere  nullity,  and  no  warrant  to  the  sheriff  for 
his  discharge.  Bex  v.  Fawoett,  2  East,  F.  C. 
8t)2. 

Frooeu  isined  In  Blank.] — ^The  practice  of 
issuing  (ancient  common  uiw)  county  court 
proceas  in  blank,  for  the  attorneys  to  fill  up 
after  they  had  been  issued  by  the  county  clerk, 
was  highly  irregular.  And  scmble,  that  the 
filling  up  of  a  county  court  summons  or  altering 
a  distringas  into  a  summons,  after  it  bad  been  so 
issued  in  blank,  was  a  forgery  at  common  law. 
Bob  V,  Chiller,  5  Car.  ft  P.  16U. 

AetiBg  or  Frofsssing  to  Aet  under  Fretenee  of 
Frooeai.] — The  prisoner  had  obtained  a  blank 
form  used  in  a  county  court  for  the  plaintiif  to 
till  in  particulars  as  instructions  for  issuing  sum- 
monses ;  this  he  filled  up  and  signed  it,  without 
any  authority,  "  W.  G.,  registrar  of  the  Taunton 
Court."  On  the  back  of  the  form  he  wrote, 
"  Unless  the  whole  amount  claimed  A.  B., 
draper,  of  T.,  is  paid  on  Saturday,  an  execution 
warrant  will  be  immediately  issued  against  you. 
Witness  my  signature,  W.  G."  The  prisouersent 
the  fwm  thus  filled  up  to  a  person  who  waa 
indebted  to  him : — Hek^  that  tins  was  acting,  or 
professing  to  act,  under  the  false  colour  or  pre- 
tence of  the  process  of  the  County  Court,  within 
9  &:  10  Vict.  c.  95,  s.  57.  Iter/,  v,  Iticknumi^ 
BeU,  C.  C.  U2;  28  L.  J.,  M.  C.  188;  5  Jur, 
(N.8.)  621 ;  7  W.  B.  417  ;  8  Cox,  C.  C.  200. 

But  the  9  ft  10  Vict  c.  95,  s.  57,  does  not  apply 
to  mere  false  representations  or  assertion  ot 
authority  to  receive  a  debt.  Bm,  t.  Mmtt,  ft 
Cox,  C.  C.  406, 

 Exiitenoe  of  Froceu  ITnneeestary.] — To 

constitute  the  offence  of  acting,  or  professing  to 
act,  under  false  colour  or  pretence  of  the  process 
of  the  county  court,  it  Is  not  necessary  that  there 
should  be  any  actual  process  in  existence,  or 
anything  on  the  face  of  it  purporting  to  be  such. 
Jteg.  V.  £eun$,  Dears,  ft  B.  23(i ;  2ti  L.  J.,  M.  C. 

Digitized  byGoOgIc 


1271         CRIiriNAL  IjAW— Against  Property  of  Individuals.  1272 


92  :  3  Jar.  Cm-S.)  594  ;  5  W.  R.  652  ;  7  Cor,  C.  C. 

m 

 Wliat  ii— Kotice  to  Produce.] — A  notice 

to  produce  given  in  a  preicaded  canse  in  a 
county  court,  is  not  process  of  the  court  within 
9  &  10  Vict.  c.  95,  B.  57.  S^.  t.  Cattle,  Dcara. 
A  B.  863  ;  27  L.  J.,  M.  C.  TO  :  3  Jar.  (k.s.)  1308 ; 
«  W.  B.  83  ;  7  Cox,  C.  C.  375. 

Indiotment— Intent  to  Defraud.]— The  24  Sc  25 

Tict.  c.  as,  8.  28,  enacts  that  whosoever  slioll 
ftffge  or  fraudulently  alter  any  process  of  any 
court  (with  certain  exceptions)  shall  be  guilty 
ol  felony  : — Held,  that  an  indictment  for  forgery 
under  that  section  must  allege  an  intent  to 
defraud.    JUff.  v.  i'owtter,  12  Cox,  C.  C.  235. 

Aooountant-CFeneral  and  Other  Offieers'K'amei.] 

Forging  a  paper  writing,  purporting  to  be  an 
office  copy  of  a  report  of  the  accouutaat-gcneral's, 
of  money  being  paid  into  the  bank,  and  also  an 
office  copy  of  a  certificate  uf  one  of  the  caishicrs 
of  the  bank,  was  within  12  Geo.  1,  c.  32,  s.  9. 
Mem  T.  Oihmm,  1  Leach,  C.  C.  61 ;  2  ^t,  P.  C. 
«99. 

ff.  Beglsters  of  Births,  Uarriaffea,  and 
Deaths. 

Offence.] — If  a  perion  knowing  his  name  to  be 

A.  ,  signs  auotlicr  name  without  authority,  he  is 
guilty,  and  it  is  immaterial  that  he  is  a  third 
witness,  the  Marriage  Act  only  requiring  two 
witnesses.  Beg.  t.  A$plin,  12  Cox,  C.  C.  391. 

Wliat  U  an  Zqjariiig.] — Indictment  under 
11  Geo.  4  &  1  Will.  4.  c.  66,  s.  20,  for  destroying, 
defacing  and  injuring  a  register  of  baptisms, 
marriages  and  burials.  Objection,  that  there 
was  neither  a  destroying,  defacing  nor  injuring, 
because  the  register,  when  produced,  had  the 
torn  piece  pasted  in,  ami  was  as  legible  as 
before : — Held,  that  the  indictment  was  good. 
.Hm.t.J?<»u3(!«,1  Deii.C.C.22;  1  Car.aEK.601; 
1  Cox,  C.  C.  88. 

bidiotment— Intent  to  Defraud.]— XTpon 
indictanent  nnder  the  24  &  23  Vict.  c.  98,  8.  37, 
lor  making  a  false  entry  in  a  marriage  register, 
it  18  not  necessary  that  the  entry  should  be  made 
with  an  intent  to  defraud,  and  it  is  no  defence 
that  the  marriage  solemnised  was  null  and  void, 
being  bigamous.  Reg.  v.  JjpUn,  12  Cox,  C.  C. 
801 

Indictment  under  11  Geo.  4  &  1  Will.  4,  c.  66, 

B.  20,  for  destroying,  defacing  and  injuring  a 
register  of  baptisms,  marriage  and  burials.  It 
was  objected,  that,  as  it  did  not  contain  an 
express  averment  of  a  scienter,  it  was  bad.  But 
held,  that  the  objection  was  without  foundation. 
Seg.r.Sawen,lDm.  C.C.22;  1  Car.&K.501  ; 
1  Cox,  C.  C.  88. 

 Kamher  of  Offences  Charged.] — Another 

objection  raised  was,  that,  as  three  distinct  and 
different  offences  were  chargcxl,  it  was  bad  for 
tmcertainty.  This  objection  was  also  over- 
rnled.  lb. 

 Setting  out  Instrument.] — The  latter  act 

made  it  an  offence  to  utter  any  writing  as  and 
for  a  copy  of  an  entry  in  any  register  of  marriage 
made  or  kept  by  the  vicar  of  any  parish  in 
: — Held,  fiist,  that  the  indictment  for 


that  offence  need  not  set  out  the  instmment,  as 
the  wonls  of  2  &  3  Will,  4,  c.  123,  s.  3,  stating  it 

to  be  sufficient  in  forgery  to  describe  the  instm- 
ment as  in  an  indictment  for  Htcalinf;  it,  were 
applicable  to  such  a  case,  although  the  instru- 
ment itself  could  not  be  the  subject  of  an 
indictment  for  larceny.  Jteg,  v.  Sharpe,  8  Car. 
&  P.  43t!. 

Trial— Jndieial  Wotioe.]— Held,  secondly,  that 
the  judges  could  take  official  notice  that  the 
parish  of  Seighford,  in  the  county  of  Stafford,  is 
a  parish  In  England,  and  that  the  indictment 
need  not  aver  tlut  fioct.  lb. 

False  StatAmoLti  and  Sntriei.]— poet, 

Pkejuey. 


h.  Stamp*  and  Karks  on  Plate. 

Stamps— Fart  Disshnilar  Cftneealed.]— If  a 

person  engraves  a  connterfeit  stamp,  similar  in 
some  parts,  dissimilar  in  others,  to  the  legal 
stamp,  and,  cutting  out  the  dissimilar  parts, 
utters  the  similar  parts  as  genuine,  concealing 
the  space  whence  the  dissimilar  part  is  cut  out ; 
tliis  amounts  to  a  forgery  and  uttering.  Itex  v. 
G'Uicoit,  R.  &  B.  212;  2  Leach,  C.  C.  1048; 
4  Taunt.  300. 

 Transposing  Stamps.]— It  was  the  duty 

of  a  clerk  in  the  stomp  office  to  cut  off  the 
comers  of  parchments  which  bore  the  blue  paper 
stamps  allowed  for  as  BjMiUcd  by  the  com- 
missioners of  stamps,  and  to  pat  the  Uue  paper 
stamps  and  the  small  pieces  of  parchment  so 
cut  off,  and  which  were  glued  to  them,  into  the 
fire,  without  separating  them.  Instead  of  doing 
this,  he  separated  a  blue  paper  stamp  from  the 
sm^  piece  of  parchment  to  which  it  had  been 
glued,  and  glued  it  to  a  new  skin  of  parchment 
on  which  the  words  "This  indenture"  had  been 
written.  The  jury  found  that  he  had  no  fraudu- 
lent intent  when  he  cut  the  stamp  from  the  skin 
of  parchment,  but  that  he  had  when  he  separated 
the  blue  paper  stamp  from  the  small  piece  of 
parchment ;  and  that  he  then  intended  to  apply 
the  stamp  to  a  parchment  intended  to  be  nsaTaa 
an  indenture : — Hchl,  that  this  was  a  capital 
offence.  .Bear  t.  AnitA,  6  Car.  &  F.  107  :  1  M.  C. 
C.  314. 

•  Transferring  Stamps.]— Quaere,  whether 

a  person  who  took  some  of  the  stamps  from  a 
writ,  and  then  fixc<l  them  to  another  writ  of  the 
same  kind,  and  then  sold  it  for  the  purpose  of 
its  being  used  by  such  persons  as  might  buy  it 
from  his  vendee,  was  within  12  Geo.  3,  c.  48. 
llesB  V.  Field,  1  Leach,  C.  C.  383. 

 Intent— Using  the  same  Stamp  more 

than  Onoa.] — To  constitute  a  felony  under  12 
Geo.  3.  c.  48,  s.  1,  of  writing  some  matter  or 
thing  liable  to  stamp  duty  on  paper  on  which 
had  been  before  written  some  other  matter  liable 
to  stamp  duty,  before  the  jmpcr  had  been  again 
stamped,  it  was  essential  that  the  party  writing 
should  do  it  with  some  fraudulent  intent.  Jieg, 
V.  Allday,  8  Car.  &  P.  136. 

Indictment.] — It  being  uncertain  whether  the 
stamp  so  separated  was  impressed  before  or  after 
54  Geo.  3,  c.  181 : — Held,  that  the  party  might  be 
properly  convicted  on  a  count  stating  the  stamp 
to  be  the  impression  <d  a  die  madeand  used  "ia 
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Sareuance  of  the  statute  made  and  provided  for 
enoting  a  ccrtaiD  duty,  being  one  of  those  under 
the  management  of  the  commissioners  of  stamps." 
Bern  T.  Smith,  5  Car.  &  P.  107  ;  1  M.  C.  C.  3U. 

In  describing  the  offence  of  forging  a  stamp, 
It  ia  enough  to  describe  it  as  a  stamp  provided 
and  nsed  in  puisuance  of  an  act  of  paniament, 
without  setting  out  the  impression  or  inscription, 
or  naming  the  amount  of  duty  denoted  thereby. 
Bern  T.  CeUieotty  B.  &  B.  212 ;  S  Leach,  0.  C. 
1048  ;  4  Taunt.  800. 

 Trial— Venae  —  Saving  Talse  Stamped 

Paper.] — ^Where  on  an  indictment  for  having 
in  possession  certain  reams  of  paper,  with  counter- 
feit marks,  and  impressions  ot  certain  stamps 
used  to  denote  the  duty  imposed  in  respect  of 
[»per,  on  the  covers  or  wrappers,  it  was  proved 
that  the  paper  came  from  the  prisoner  at  Exeter, 
and  was  brought  thence  by  his  servant  to 
Topsham,  in  the  county  of  I>CTon,  and  seized 
\fj  the  custom  officer  on  hoard  a  Tessel  at  Tops- 
ham : — Held,  that  this  was  in  law  a  custody  and  ^ 
possession  in  the  prisoner  in  the  county  of  Devon 
sufficient  to  maintain  the  indictment  in  that 
coun^.   ReiB  v.  P'm,  B.  &  B.  425. 

Plate — ^Karks  on— Selling,  when  Forged.] — 
Knowingly  selling  plate  with  the  king's  mark 
fcHiged  on  it,  was  not  capital,  but  only  subject  to 
tnmsportation.   Eex  v.  Ho^e,  1  M.  Q.  C.  396. 

 Transposing  Hark.] — A  person  might  be 

found  guilty  under  13  Geo.  3,  c  52,  s.  14,  and 
38  Qeo.  3,  c.  69,  s.  7,  if  proved  to  have  transposed 
the  mark  of  the  Goldsmiths'  Company  from  one 
gold  ring  to  another,  although  Imth  rings  were 
genuine,  and  although  the  jury  might  be  of 
opinion  that  he  did  so  without  any  fraudulent 
inteaiticm.   Rem  v.  Ogden,  6  Car.  &  P.  631. 

1.  Trade  Marks. 

Forgery  or  False  Pretenoei.] — The  prosecutor, 
Borwick,  sold  powders  called  "  Berwick's  baking 
powders,"  and  "  Berwick's  powders,"  wrapped 
up  in  printed  papers.  The  prisoner  procured 
1U,000  wrappers  to  be  printed  similar  to  Ber- 
wick's, except  that  the  name  of  Borwick  was 
omitt^  on  the  baking  powders.  In  these  wrap- 
pers the  prisoner  inclosed  powders  of  his  own, 
which  he  sold  for  Berwick's  powders.  The  jury 
found  that  the  wrappers  so  far  resembled  Ber- 
wick's as  to  deceive  persons  of  ordinary  observa- 
tion, and  that  they  were  procured  and  used  Inr 
the  prisoner  with  an  intent  to  defraud : — Held, 
that  be  could  not  be  convicted  of  forgery,  though 
he  was  liable  to  be  indicted  for  false  pretences. 
Beg,  T.  Smith,  Dears.  &  B.  566 ;  27  L.  J.,  M.  C. 
226 ;  4  Jur.  1003  ;  6  W.  B.  495.;  8  Coz, 

C.  C.  32. 

J.  Warrants,  Order*,  'UndertaUnsa,  Se- 
aueata,  and  Beoalvta  for  Oooda  or  tax 
Money. 

i.  In  respect  of  Goods,  1273. 

ii.  In  respect  of  Money,  1276. 

lii.  Indictmmit  and  Evidence,  1284. 

1.  In  respect  of  Ooods. 

Orders  for  the  Belivery  of  Ooods — Oireetion  to 
Person  hairing  Posaession.] — A  forgeil  order  for 
the  delivery  of  goods  was  not  within  7  Geo.  2, 


c.  22,  unless  directed  to  the  person  who  had  the 
goods.  Bex  aineh,  1  Leach,  C.  C.  540 ;  2 
East,  P.  C.  938. 

 Proof  of  Disposing  Power.] — In  a  case  of 

forging  an  order,  the  order  charged  as  forged 
must  import  that  the  person  making  it  has  a 
disposing  power  over  the  subject  of  Vba  order,  or 
t^ere  ought  to  be  proof  that  the  person  in  whose 
name  it  was  made  had  such  power.  Bex  ¥• 
Bah^r,  1  M.  C.  C.  231. 

A  prisoner  convicted  on  or  confessing  to  an 
indictment  for  uttering  a  forged  order,  ought  not 
to  have  judgment  passed,  if  it  appears  that  the 
person  whose  name  is  forged  had  no  authority  to 
order,  and  the  writing  merely  purports  to  be  a 
request.    Bfg.  t.  ynvton,  2  M.  C.  C.  59. 

A  forged  order  on  a  tradesman,  in  the  name  of 
a  customer,  requesting  that  the  goods  mentioned 
in  it  might  be  delivered  to  the  bearer,  was  not 
within  7  Geo.  2,  c.  22,  if  the  customer  hod  no  in*- 
terest  in  the  goods  mentioned.  Bea  v.  Wiiliamtf 

1  Leach,  C.  C.  114  ;  2  East,  P.  0.  937. 

Warrants  or  Orders  for  Sellvery  of  Goods — 
What  are.] — Forging  an  order  ia  the  name  of  a 
Bilversmifh  tor  the  re-delivery  of  plate  from 
Goldsmiths'  Hall,  viz.  "  Please  to  deliver  my 
work  to  the  bearer,"  was  within  7  Qeo.  2,  c.  22, 
and  13  Geo.  3,  c.  26.  Bex  r.  Jvnet^  1  Leach, 
C.  63  ;  2  East,  C.  C.  941. 

An  order  to  taste  wine  in  the  London  Docks, 
ia  an  order  for  the  delivery  of  goods,  the  forgery 
of  which  is  a  felony.  Beg.  v.  Illidae,  2  Car.  tc 
K.  871  ;  T.  &  M.  127  ;  1  Den.  C.  C.  404  ;  18 
L.  J.,  M.  0.  179  ;  13  Jur.  543 ;  3  Cox,  C.  C.  652. 

At  the  London  Docks,  a  person  bringing  a 
taating-ordcr  from  a  merchant  having  wine  there 
is  not  allowed  to  taste  till  the  order  has  the  sig- 
nature of  a  clerk  of  the  company  across  it.  A. 
uttered  a  tasting  order,  with  the  merchant's 
name  forged  to  it,  by  presenting  it  to  the  com- 
pany's  clerk  fyar  his  signature  across  it.  The 
clerk  refused  to  sign  it: — Held,  that  in  this 
state  the  order  was  a  forged  order  for  the 
delivery  of  goods.  lb. 

A  note,  in  the  name  of  an  overseer  of  the  poor, 
to  a  diopkeeper,  desiring  him  to  let  the  prisoner 
have  certain  goods,  which  he  would  see  him  paid 
for,  was  not  a  warrant  or  an  order  Cor  the  delivery 
of  goods  within  7  Geo.  2,  c  22.  Bex  v.  Miteheli, 

2  East,  P.  C.  936. 

A  forged  paper  in  the  following  form  : — "  Per 
bearer,  two  11-4  superior  counterpanes.  T.  Davis, 
E.  Twell,"  which  was  not  addressed  to  any  one,  is 
not  an  order  for  the  ddivery  of  goods  within  11 
Geo.4&lWilL4,c.  66,  s.  10.  Bex  v.  Ctdlen,  5. 
Car.  &  P.  116  ;  1  M.  C.  C.  300. 

A  forged  instrument  in  the  following  form,  "  L 
hereby  authorise  my  servant  A.  B.  to  procure  a 
watch  of  you,"  is  not  a  forged  order  ai^  request 
for  the  ddivery  of  goods.  Beg.  r,  Ugan,  1  Coz, 
C.  C.  29. 

Bequests  fbr  the  DaliTery  of  Ooodi— What 

are.] — ^A  forged  paper  in  the  following  form, 
"  Per  bearer,  two  11-4  superior  counterpanes.  T. 
Davis,  £.  Twell,"  which  was  not  addressed  to  any 
poson,  is  not  a  request  for  the  delivery  of  gooda 
within  11  Geo.  4  ft  1  WiU.  4,  c.  66,  a.  10.  Bern 
V.  aaien,  6  Car.  ft  P.  116 ;  1  M.  C.  C.  300.  See 
Beg.  V.  Ega/n,  supra. 

But  a  request  for  the  delivery  of  goods  need 
not  be  addressed  to  any  one.  Bko  v.  Oartieu,  1 
M.  C.  C.  861, 
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A  paper  in  the  following  form  is  a  request  for 
flie  diiivcry  of  goods,  though  not  addressed  to 
any  one: — "Aug.  3,  1839 — one  16-in.  helmet 
«coop,  one  4-qt.  kettle — Jas.  Hayward."  Meg.  v. 
Pv^rook,  9  Oar.  it  P.  37. 

If  the  coarse  of  dealing  between  A.  and  B.  is, 
that  A.  shall  write  persons'  names  in  a  list  with 
a  stun  against  each  name,  on  sight  of  which  6.  is 
to  famish  goods  on  the  credit  of  A.  to  each 
person  who&c  name  is  on  the  list  to  the  amount 
eet  against  his  name,  such  list  is  a  request  for 
the  delivery  of  goods,  and  the  fraudulent  altera- 
tion  of  one  of  the  sums  in  it  is  indictable  as  a 
lorgery.   H^-     Waltert,  Car.  &  M.  688. 

The  prisoner  represented  that  M.  C.  was  dead, 
and  had  left  him  60/.  or  602.,  and  it  was  in  the 
hands  of  A.  D.,  and  that  he  wanted  mourning. 
He  brought  a  forged  paper,  purporting  to  be 
signed  by  A.  D.,  as  follows  : — "  Please  to  let 
W.  T.  have  sach  things  as  he  wants  for  the 
purpose.  Bir,  I  have  got  the  amount  of  272.  for 
M.  C.  in  my  keeping  these  many  years  : " — Held, 
that  this  was  a  forged  request  for  the  delivery  of 
goods.  J?ea>  v.yAtfma*,7  Car.&P.  851 ;  2  M.  C. 
C.16. 

A  forged  paper  addresso<l  to  a  tradesman,  and 
purporting  to  be  signed  by  one  of  his  customers, 
in  t3x&  following  form,  "  Please  to  let  bearer, 
"William  QofE,  have  spillshovel  and  grafting  tool 
for  me,"  is  a  forged  request  for  the  delivery  of 
goods.   Rey.  v  Jamtt,  8  Car.  Ji  P.  292. 

A  forged  paper  in  the  following  form, "  Please 
to  let  the  lad  have  a  hat,  and  I  will  answer  for 
the  money — E.  B.,"  is  a  forged  request  for  the 
delivery  of  goods,  and  is  not  the  less  so  because 
it  may  also  be  a  forged  andertaking  for  the  pay- 
ment of  money^.  M^.  v.  White,  9  Car.  &  P. 
382. 

A  document  in  the  following  form,  "  w.  Trim, 
is  not  a  request  for  the  delivery  of  goods 
within  11  Geo.  4  &  1  WilL  4,  c.  66,  s.  10,  and 
cannot  be  shown  to  be  so  by  parol  evidence. 
JUg.  V.  EUU,  4  Cox,  C.  C.  258. 

A  person  obtaining  goods  on  delivering  a  forged 
letter,  "  Please  to  let  the  bearer,  W.  T.,  have  for 
J.  R.  four  yards  of  linen,"  signed  J.  B.,  can  be 
■convicted  of  uttering  a  forged  request  for  the 
delivery  of  goods  under  11  Oca  iltl  Will.  4,  c. 
«6,8.10.  Sew  v.  Ueaiu,  6  Car.  &  ¥.669. 

BM»ipts  for  Goods— What  are.]— A  pawn- 
broker's duplicate  of  goods  pledged  with  him  is 
an  aoQountable  receipt  for  gCMds.  Seg.  v.  Fitehui, 
Dean.  &  B.  175  ;  26  L.  J.,  M.  C.  90  ;  3  Jur.  (N.8.) 
419  ;  7  Cox,  0.  C.  267. 

On  an  indictment  for  forging  and  uttering  an 
accountable  receipt  for  goods,  the  following  docu- 
ment was  held  to  be  an  accountable  receipt :  "  By 
order  of  R.  F.  Pries,  we  have  thisday  transferred 
into  the  name  of  Messrs.  Collman  and  Stolterfobt, 
769  quarters  and  4  bushels  of  wheat,  ex  August 
Terdinandf  Captain  Bichaids,  a  Ifeustadt.  En- 
tered by  E.  F.  iVies,  and  now  lying  at  our  grana- 
ries, Bermondsey-walL  The  wheat  is  insured 
aurainst  risk  of  fire  by  us. — Brown  and  Tonng, 
Com  Exchange,  Oct.  23,  1 852."  J2(y.  v.  JViw, 
'6  Cox,  C.  C.  165. 

Where  the  prisoner  signed  a  document  which 
entitled  hiT"  to  receive  a  delivery  note,  which,  in 
the  course  of  business  of  a  canal  company,  would 
enable  him  to  demand  and  have  the  goods  de- 
scribed therein  delivered  to  him  on  payment  of 
the  charges  for  carriage  :— Held,  a  forgery  of  a 
leceipt  for  goods.  JUg,  t.  Meigh,  7  Gai^  0.  C. 
401. 


ii.   In  retpect  of  Money. 

Warrants  or  Orders  for  Payment  of  Honey— 

ICnst  he  valid.] — ^Any  instrument  for  payment, 
under  which,  If  genuine,  the  payer  may  recover 
the  amount  against  the  party  signing  it,  may  be 
properly  considered  a  warrant  for  the  payment 
of  money ;  and  it  is  equally  this,  whatever  be  the 
state  of  the  account  between  the  parties,  and 
whether  th?  party  signing  it  has,  at  the  time, 
funds  in  the  hands  of  the  party  to  whom  it  is 
addressed,  or  not.  Reg.  v.  Vit  'ian,  1  Den.  C.  0. 
36  ;  1  Car.  &  K.  719. 

Any  document  requesting  the  payment  of 
money,  which,  if  genuine,  would  give  to  the  per- 
son paying  the  money  in  pursuance  of  it,  n  right 
of  action  against  the  writer,  is  if  forged,  a  forged 
warrant  for  the  payment  of  money.  Beg.  v, 
Fergwion,  1  Cox,  C.  C.  241. 

In  order  to  constitute  a  forging  of  a  warrantor 
order  for  the  payment  of  money,  it  is  necessary 
that  the  instrument  be  such  that,  it  genuine,  it 
would  in  the  ordinary  course  of  business  between 
the  parties,  be  effectual  for  the  payment  of 
money,  Reg.  v.  Route,  4  Cox,  C.  C.  7.  See 
Reg.  V.  Tubeitille,  4  Coi,  C.  C.  13. 

  Name  of  Person  addretMd.]— A  forged 

order  for  the  payment  of  money  need  not  dis- 
close on  the  face  of  it  the  name  of  the  party  to 
whom  it  is  addrcascd,  but  the  direction  may  be 
shown  by  extrinsic  evidence.  Reg.  v.  SneU'mg, 
Dears.  C.  C.  219  ;  2  C.  L.  B.  114  ;  23  L.  J., 
M.  C.  8 ;  17  Jut.  1012  ;  2  W,  B.  64  ;  6  Cox, 
C.  C.  230. 

It  is  not  necessary  that  a  warrant  for  the  pay* 
ment  of  money  should  be  addressed  to  any  par- 
ticular person.   Reg,  v.  Rogert,  9  Car.  ^  P.  41. 

 Vo  Payee.] — The  prisoner  drew  a  bill 

upon  the  treasurer  of  the  navy  payable  to  

or  order,  and  signed  it  in  the  name  of  a  navy 
surgeon  : — Held,  that  to  constitute  an  order  for 
payment  of  money  there  must  be  some  payee ;  a 

direction  to  pay  or  order  is  not  snmcient. 

Rex  V.  RiehartU,  B.  ft  B.  193. 

'*  Please  to  pay  B.  Jones  or  bearer  the  sum  of 
61.,  payable  at  Uoare  &  Co.,  272,  Fleet-street,"  is 
not  an  order  for  the  payment  of  money,  tJiere 
being  no  sufficient  orderee  on  the  face  of  the 
instrument   Reg.  v.  Denny,  1  Cox,  C.  C.  178. 

The  prisoner  drew  a  bill,  "  Please  to  pay  the 
bearer  on  demand  161.,"  and  signed  it  with  his 
own  name,  but  It  was  not  addressed  to  any  one  ; 
there  were  forged  upon  this  instrument,  when 
uttered,  the  words  and  signature,  '■  Payable  at 
Messrs.  Mastennan  it  Co.,  White  Hart-court. 
Wm.  M'Inerheney."  M'Inerheney  kept  cash  at 
Mastennan  &.  Co.'b  : — Held,  that  this  was  not  an 
order  for  payment  of  num^.  Rex  t.  Rateiu- 
croft,  B.  ft  B.  161. 

 Wlwt  are.] — A  prisoner  was  indicted  for 

forging  an  order  for  the  payment  of  money, 
with  intent  to  defraud  "  H.  D.,  as  one  of  the 
public  officers  of  the  Y.  district  bank."  The  in- 
strument was  as  follows: — "Thomton-le-Hoor, 
July  20, 1844.  Mr.  J.  Sir,  Please  to  pay  James 
Jackson  13!.,  by  order  of  Christopher  Sadler, 
Thomton-le-Moor,  brewer.  The  district  book. 
I  shall  see  you  on  Monday.  Youn  obliged, 
Charles  Sadler"  : — Held,  to  be  an  order  within  11 
Geo.  4  ft  1  Will.  4,  c.  66,  s.  3.  Reg.  v.  Carter^ 
1  Den.  0.  0.  65  ;  1  Oar.  ft  K.  741 ;  1  Cox,  O.  C. 
170. 
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A  person  who  knowingly  utters  a  forged  pass 
of  a  discharged  priioner,  purporting  to  have  been 
^ven  under  S  Geo.  4,  &  86,  may  be  convicted  of 
uttering  a  forged  warrant  and  order  for  the  pay- 
ment of  money,  although  the  forged  pass  be  not 
precisely  in  the  form  given  by  that  statute,  and 
althongh  it  does  not  purport  to  be  sealed  with  the 
county  seal,  or  any  seal  provided  for  the  purpose, 
the  only  seal  to  it  beingtwosmall  pieces  of  tuiper 
affixed  to  it  by  wafers.  Xeg.r.JttCimMU^iCat. 
371;  2n.C.  C.  298. 

The  worda  "warrant"  or  "order,"  in  7  Geo.  2, 
«.  22,  were  synonymous.  Sgser.MUeheU,  2  East^ 
P.  C.  936. 

A  bill  of  exchange  or  a  banker's  draft  might 
have  been  charged  in  an  indictment  on  7  Geo.  2, 
«.  22,  as  an  order  for  payment  of  money.  Bsa 
T.  Wniovffhiif,  2  East,  P.  C.  944.   S.  P.,  Meai 
Shepherd,  2  East,  P.  C.  944  :  1  Leach,  C.  C.  226. 

A  note — "  Please  to  send  10?,  by  bearer,  as  I 
am  80  ill  I  cannot  wait  on  you," — was  not  an 
order  for  the  payment  of  money  within  7  Geo.  2, 
c.  22.  Rex  T.  Ellor.  1  Leach,  C.  C.  323  ;  2  East, 
P.  a  987. 

Indictment  for  forging  an  order  for  payment  of 

money.  The  instrument  was  an  order  to  pay  pri- 
soner or  order  the  som  of  foor  pounds  five  shillings, 
being  a  mouth's  advance  on  an  intended  voyage 
to  Quebec,  in  the  ship  "  Mary  Ann,"  as  per  agree- 
ment with  G.  M.,  master.  The  prisoner  had  in  the 
margin  of  the  order  written,  "  On  receiving  this 
cheque  1  agree  to  sail,  and  be  on  beard  within 
sixteen  hours  from  the  date  of  this  cheque  "  : — 
Held,  a  good  order  for  payment  of  money  within 
the  11  Geo.  4  &  1  WilL  4,  c.  66,  s.  3.  jBc*  v. 
Bamjicld,  1  M.  C.  0.  416. 

A  person  forging  a  seaman's  advance  note  can- 
not be  indicted  for  fotving  or  ottering  it  as  an 
order  for  the  payment  of  money.  Iteg.  v.Mowie, 
11  Cox,  C.  C.  320. 

A  document  in  the  following  form,  "  W.  Trim, 
2*.,"  is  not  a  warrant  for  the  payment  of  monev, 
within  11  Geo.  4  &  1  Will.  4,  c.  66,  ss.  3,  10,  and 
cannot  be  shown  to  be  so  by  parol  evidence. 
Meg,  T.  JBUU;  4  Cox,  C.  C.  268. 

Before  the  24  ft  25  Vict,  c  98,  8.  24,  a  foi^ 
request  to  pay  a  third  person  money  on  account 
of  the  supposed  writer,  would  not  sustain  an 
indictment  for  forgery,  describing  it  either  as  an 
undertaking,  warrant  or  order  for  the  payment 
■of  money.  Reg.  v.  TJiom,  2  M.  C.  C.  210 ;  Car. 
A  H.  206. 

A  writing  directed  to  A.  &  Co.  requiring  them 
to  pay  the  bearer  on  demand  a  sum  of  money  is 
not,  on  an  indictment  for  foi^ry,  an  order  for 
Ibe  payment  of  money.  Beg.  v.  Currj,  2  M.  C.  C. 
216. 

Cheques  of  a  society  were  signed  by  the  chair- 
man and  three  of  the  committee  and  counter- 
signed by  the  clerk  ;  the  bankers  did  not  know 
the  names  or  signatures  of  the  chairman  or  com- 
mitteemen, but  relied  solely  on  the  clerk's  signa- 
ture : — Held,  that  a  forgery  of  the  chairman's 
and  committeemen's  signatores,  by  means  of 
which  the  genuine  signature  of  the  derk  was 
obtained,  was  a  forgery  of  a  warrant  or  order  for 
the  payment  <£.  money.  Beg.  t.  Lee,  8  Cox, 
•C.  C.  80. 

A.  kept  a  deposit  acconnt,  but  not  a  drawing 
account,  with  B.,  a  banker,  and  was  not  entitled 
to  draw  cheques  on  B.  C.  presented  a  forged 
cheque  of  A.  on  B.,  which  B.  paid  : — ^Eeld,  that 
4lhis  was  a  forged  warrant  for  the  payment  of 
money,  but  not  a  forged  order  j  as  A.  had,  by  the 
cowwof  dealing  between  him  and  B.,  no  right 


to  draw  cheques  on  B.  Beg.  v,  WilUam*t  3  Cor. 
&  £.  61. 

A  post-dated  cheque  is  an  order  for  the  pay- 
ment of  money.  Reg.  v.  Taylor,  1  Car.  &  £. 
213. 

A  sailor's  shipping-note  for  22.  16«.,  payable  to 

A.  or  bearer,  five  days  after  the  ship  shall  sail,  is 
not  a  void  instrument  under  17  Geo.  3,  c.  30,  but 
is  an  undertaking,  warrant,  or  order  for  the  pay- 
ment of  mouCT  within  11  Geo.  4  &  1  Will.  4, 
c.  66,  B.  3.  Reg.  v.  Anderton,  2  H.  &  Bob 
469. 

But  a  warrant  for  wages,  signed  by  a  foreman 
and  paid  by  a  cashier,  is  not  a  warrant  for  the 
payment  of  money  within  11  Geo.  4  4  1  WilL  4, 
c.  66,  s.  10.   Reg.  v.  PUliag,  1  F.  &  F.  324. 

A  certificate  in  the  following  form,  "  I  hereby 
certify  thaX  the  within-named  William  MitcheU 
is  gaining  his  living  by  hawking,"  the  production 
of  wliich  was  necessary,  in  order  that  the  prisoner 
might  obtain  payment  of  a  sum  of  money  to 
which  he  was  entitled,  is  not  a  warrant  or  order 
for  the  payment  of  money  within  11  Geo.  4 
ti  1  WilL  4,  c.  66.  Beg.  t.  MUekHl,  2  F.  &  I 
P.  44. 

For  forging  sach  a  certificate  the  prisoner 
must  be  indicted  for  a  forgery  at  common  law. 

Ih. 

D.  was  indicted  for  having  forged  and  uttered 
the  following  instrument : — "  Mr.  Lowe. — Bought 
of  C.  Dawson,  English  and  foreign  fruit  merclunt 
and  potato  salesman.  Kov.  9th,  two  bushels  of 
apples,  9*.  Sir, — 1  hope  you  will  excuse  me 
sending  for  such  a  trifle,  but  I  have  received  a 
lawyer's  letter  this  morning,  and  unless  I  can 
make  up  a  certain  amount  by  one  o'clock,  there 
will  be  an  action  commenced  against  me,  and  I 
am  obliged  to  hunt  after  every  sliilling.  Yours, 
&c.,  F.  Dawson  : " — ^Held,  that  this  was  proper^ 
described  both  as  a  warrant  and  as  an  onler  for 
the  payment  of  money.  Reg.  v.  Dawson,  T.  &M. 
428 ;  2  Den.  C.  C.  75 ;  20  L.  J.,  M.  C.  102  ;  16 
Jnr.  159 ;  5  Cox,  C.  C.  220. 

"  Three  days  after  the  Rhip  '  Selah '  has  sailed 
from  the  port  of  Sunderland,  please  to  pay  to 
John  Wilson  or  bearer,  the  sum  of  four  pounds  0 
shillings  and  0  pence  (provided  the  said  John 
Wilson  has  actuaJiy  sailed  in  the  said  ship),  being 
part  of  his  wages  in  advance,  on  her  intended 
voyage  to  Alexandria. — John  Robson,  Master.  To 
Mr.  John  Stobort,  owner  of  ship,"  is  an  order  for 
payment  of  money.  Reg.  v.  LonteUUe,  2  Cox,  C. 
C.  222. 

A  forged  paper  was  in  the  following  form 
"  To  M.  &  Co.  Pay  to  my  order,  two  months 
after  date,  to  Mr.  J.  S.,  80/.,  and  deduct  thesame 
out  of  my  account."  It  was  not  signed,  but  across 
it  was  written,  "  Accepted,  Luke  Lade  ; "  and  at 
the  back  the  name  and  address  of  J.  8.  M.  &  Co. 
were  bankers,  and  Luke  Lade  kept  cash  with 
them  : — Held,  that  this  paper  was  a  warrant  for 
the  payment  of  money,  as,  if  genuine,  it  would 
have  been  a  warrant  from  Luke  Lade  to  the 
bankers  to  pay  the  money  to  J.  8.  Beg.  t.  Snith, 
1  Car.  &  K.  700 ;  1  Den.  0.  C.  79. 

"  Mr.  H.  will  be  pleased  to  send  by  the  bearer 
10/.  on  Mr.  H.'s  account,  as  Mr.  U.  is  very  bad  in 
bed,  and  cannot  come  hims^elf,"  and  the  paper 
purported  to  be  signed,  "  Mr.  R.,  foreman,  St.  A. 
Fonndry,"  and  Mr.  M.  was  clerk  to  Messrs.  0., 
bankers,  with  whom  Mr.  H.  kept  anaocount,ana 

B.  was  foreman  to  Mr.  H.,  but  hod  no  authority 
to  draw  on  Mr.  H.'s  banker,  is  a  warrant  for  the 
payment  of  money.  Beg.  T.  Vivian,  1  Gar.  Sc  K. 
719  i  1  Den.  C.  C.  35. 
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A  writing,  purporting  to  aatborise  the  bearer  to 
receive  moocj  deposited  in  a  bank  bj  a  friendly 
society  on  accoimtable  receipts,  and  purporting 
to  be  sigoed  by  the  principal  officers  of  the 
societ?,  may,  in  an  indictment  for  forgery,  be 
alleged  to  be  a  warrant  for  the  pavment  o£ 
money.  Il£g.  t.  Harrii,  2  M.  C.  C.  267  ;  1  Car. 
&  K.  179. 

An  order  for  the  payment  of  prize-money, 
Bigned  in  the  name  of  a  seaman,  was  an  order 
for  the  payment  of  monty  within  7  Geo.  2,  c.  22, 
the  forgery  of  which  wae  felony,  although  the 
requisites  of  32  Geo.  3,  c.  34,  s.  2,  had  not  been 
complied  with.  Jtex  v.  M-TiUoth,  2  East,  P.  C. 
942,  956  ;  2  Leach,  C.  C.  883. 

A  dividend  warrant  of  a  railway  company, 
ngned  by  the  secretary,  and  addressed  to  a 
broker,  required  the  latter  to  pay  the  amount  to 
L.  (a  shareholder)  or  order,  and  tochai^  the  same 
to  the  company's  revenue  account.  It  further 
required  the  shareholder's  name  to  be  indorsed, 
and  the  banker  would  not  pay  the  money  with- 
out such  indorsement.  The  prisoner  uttered  this 
dividend  warrant,  knowing  that  the  indorsement 
of  the  sharehoWcr's  name  was  a  forgery,  and  he 
was  convicted  upon  an  indictment  which  charged 
him  in  one  count  with  uttering  a  warrant  for 
the  payment  of  money,  and  in  another  with 
uttering  an  order  for  the  payment  of  money  : — 
Held,  that  the  document  was  properly  described. 
JZflff.  T.  Aidey,  Dears.  &  B.  294  ;  26  L.  J..  M.  C. 
190 ;  S  Jut.  (N.b.)  697 ;  5  W.  E.  737  ;  7  Cox, 
C.  C.  329. 

.  Poit-offioo  Honey  Ordsn,] — A  post-ofEce 

money  order  purporting  to  be  signed  by  a  local 
postmaster,  and  addrt^scd  to  the  Foet-office, 
London,  in  the  foUowiog  form,  "Credit  the 
person  named  in  my  letter  of  advice  the  snm  of 
fil,,  and  debit  the  same  to  this  office,"  is  both  a 
warrant  and  an  order  for  the  payment  of 
money.  Reg.  v.  Gilchrist,  Car.  &  M.  224  ;  2  M. 
0.  C.  233. 

V.  was  indicted  for  uttering  forged  orders  for 
the  payment  t)t  money,  and  convicted.  He  had 
fraudD^ently  obteined  certain  forms  of  poet- 
office  orders  fnmi  the  office  at  A.,  and  also  some 
with  the  Hf.  stamp  affixol.  These  orders  being 
filled  up,  and  si^cd  "  G.  J.,  pro  postmaster," 
there  being  no  one  of  the  name  of  G,  J.  at  N., 
were  uttered  by  T.  in  payment  for  goods  at  D. 
No  letters  of  advice  were  forwarded  to  D.  : — 
Held,  that  V.  was  rightly  convicted.  Reg.  v. 
Vanderttein,  16  Ir.  C.  L.  R.  574  ;  10  Cox,  C.  C. 
177. 

A  jirisoner  named  T.  Story  went  to  the  poet- 
office  at  N.,  and  inquired  for  a  letter  directed 
to  "  T.  Story,  post-office,  Nottingham,  to  be  left 
till  called  for ; "  and  a  letter  directed  to  T. 
Storer,  post-office,  was  given  him,  the  post- 
master supposing  that  the  prisoner  was  the 
person  to  whom  it  was  directed,  not  noticing  the 
difierencc  of  names  ;  the  letter  contain^  a 
money  order,  of  which  the  prisoner  obtained 
payment  on  signing  his  own  name  oii  the  back 
of  it : — Hdd,  that  ttiis  was  not  forgery.  lUx  y. 
Story,  B.  b  B.  81. 

 Letters  of  Credit.]— A  letter  of  credit,  on 

which  the  correspondents  of  the  writer  of  it, 
having  funds  of  hia  in  their  possession,  apply 
them  to  the  use  of  tlie  party  in  whose  favour  it 
is  given,  is  a  warrant  for  the  payment  of  money, 
B^.  r.  Jioahe,  6  Car.  &  P.  626 ;  2  M.  C.  C.  66. 

An  indorsement  on  a  letter  of  credit  is  not  an 


order,  as  not  being  within  the  original  mai^t^nt^ 
Reg.  T.  Wilton,  1  F.  &  F.  391. 

Indonement  at  VazniLt.1 — It  was  not 

an  offence  under  11  Geo.  4  &  1  Will.  4,  c.  66,  to 
forge  an  indorsement  upon  a  warrant  or  order  for 
the  payment  of  money.  Rex  r.  Artevtt,  6  Car. 
ft  P.  408.   Rvt      24  &  25  VicL  c.  98,  s.  24. 

 By  Proe oration.] — A  building  aode^ 

was  in  the  practice  of  taking  money  on  deposit 
at  interest,  and  upon  repaying  the  deposit 
required  a  receipt  to  be  given  by  the  depositor 
for  the  amount  repaid.  A  person  was  con- 
victed of  forging  one  of  such  receipts,  which 
was  in  the  following  form  : — "  Received  of  the 
South  Lancashire  Building  Society,  417Z.  13s.  oo 
account  of  my  share,  No.  8071,  pp.  Susey  Ambler, 
William  Kay."  Susey  Ambler  was  the  depositor, 
and  the  prisoner  a  local  agent  of  the  society.  By 
the  custom  of  the  society  such  a  document  was 
treated  as  an  authority,  warrant  or  request  to 
pay  the  deposit,  but  not  as  an  order Held,  that 
the  document  might  be  described  in  the  indict- 
ment as  a  warrant,  authority  or  request  tor  the 
payment  of  money  by  procuration  within  the 
24  &  25  Vict.  c.  98,  s.  24.  Iteg.  v.  Kay,  89  L.  J., 
M.  C.  118 ;  L.  E.  1  0.  0.  257 ;  22  L.  T.  &57  ;  18- 
W.  B.  9S4  i  11  Cos,  C.  C.  629. 

Undertakings  tor  the  V^fmmt  of  Hoaej — 
What  are.] — A  guarantee  is  the  subject  of 

forgery,  though  no  consideration  appears,  and 
19  &  20  Vict.  c.  97,  s.  3,  gives  validity  to  such  an 
undertaking.   Reg.  v.  Cuelho,  9  Cox,  C.  C.  8. 

Indictment  under  II  Geo.  i  kl  WilL  4,  c.  66, 
s.  3,  for  uttering  a  forged  undertaking  tor  the 
payment  of  money; — Held,  that  the  statate 
applied  as  well  to  a  written  promise  for  the  pay- 
ment <^  money  by  a  third  person  as  to  a  like 
promise  of  payment  by  the  supposed  party  t» 
the  instrument.  Reg.  v.  Slone,  I  Den.  C.  C.  18L;. 
2  Car.  &  K.  364. 

A  forged  instrument,  by  which  the  supposod 
maker  of  it,  in  consideration  of  goods  to  be  soU 
to  P.,  undertakes  to  guarantee  to  the  vendor  the 
due  payment  for  all  such  goods  so  to  be  sold  to 
P.,  but  so  that  the  supposed  maker  should  not  be 
liable  beyond  lOl,,  is  a  forged  undertaking  for 
the  payment  of  money.  lb. 

Forging  a  document  purporting  to  guarantee 
a  master  to  a  certain  amount  in  money  against 
the  dishonesty  of  a  clerk,  is  forging  an  under- 
taking for  the  payment  of  money  within  24  &  25- 
Vict.  c.  98,  B.  23.  R^.  v.  Joyce,  L.  &  0.  576-; 
34  L.  J.,  M.  C.  168  ;  11  Jur.  (H.S.)  472  ;  12  L.  I. 
351  ;  13  W.  R.  662  ;  10  Cox,  C.  C.  100. 

The  forging  of  a  paper,  by  which  the  supposed 
writer  promises  to  pay  to  B.,  or  order,  100^,  or 
anch  otner  sum,  not  exceeding  the  same,  as  he 
may  incur  by  reason  of  his  becoming  one  of  ther 
sureties  to  the  sheriff  of  Y.,  for  J.  R.,  a  sheriff*a 
officer,  is  a  forgery  of  an  undertaking  for  the 
payment  of  money.  Reg.  t.  A'eed,  8  Car.  &  P. 
623 ;  2  Lewin,  C.  C.  186. 

A  debtor  b^g  pressed  for  payment  of  a  debt, 
obtained  fnrtlier  time  to  pay,  by  giving,  a» 
security,  an  I  O  TT,  purporting  to  be  sigo^  by 
himself  and  another,  the  signature  of  the  latter 
being  foiled  by  the  debtor  : — Held,  that  the 
instrument  was  an  undertaking  for  the  payment 
of  money  within  24  &  25  Vict.  c.  98,  s,  23.  Reg. 
v.  Chambffr»,  41  L.  J.,  M.  C.  15 ;  L.  B.  1  C.  a 
341 ;  25  L.  T.  607  ;  20  W.  B.  103  ;  12  Cox,  C.  <L 
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An  instrument  profcssinj;  to  be  a  scrip  ccrti- 
ftcate  of  a  railway  company  was  not  an  nnder- 
b^isg  tor  the  payment  of  money  within  11  Geo. 
4  Si  1  WiU.  4,  c.  6fi.  JReo.  v.  West,  1  Den.  C.  C. 
258;  2  Car.jt  K.  496  ;  2  Cox,  C.  C.  437.  8.  P., 
Clarke  t.  X0U3iam,  6  Ballw.  Gas.  69 ;  1  Ex.  131 ; 
06  L.  J.,  Ex.  296. 

Before  24  Sc.  25  Vict.  c.  98,  a.  24,  a  forffcd 
request  to  pay  a  third  person  money  on  account 
of  the  8uppo8e<l  writer  woul<l  not  sustain  an  in- 
<lictmeut  for  forgery,  describing  it  as  an  under- 
taking for  the  payment  of  money.  Hiy.y.  Thojit, 

3  M.  C.  C.  210  ;  Car.  &  M.  206. 

A  s^or's  shipping  note  for  21. 15».  payable  to 
A.  or  bearer,  five  days  after  the  ship  shall  sail,  is 
an  nndertaking  for  the  payment  of  money  within 
11  Geo.  4  k  I  Will.  4,  c.  6G,  s.  3.  Jteff.  v.  Ander- 
40n,  2  M.  &  Rob.  4G9. 

A  certificate  in  the  following  form  ; — "  I  here- 

S'  certify  that  the  within  -  named  William 
itchell  is  gaining  his  living  by  hawking,"  the 
production  of  which  was  neccs,sary,  in  order  that 
the  prisoner  might  obtain  payment  ot  a  sum  of 
money  to  which  he  was  entitled,  is  not  an  under- 
taking for  the  payment  of  money  within  11  Geo. 

4  &,  1  Will.  4,  c.  66.  Seg.  v.  Mitcliell,  2  F.  &  F. 
44. 

Bwmrity  for  the  Payment  of  Koney.]— The 

prisoner  bavinp  borrowed  '^i>l.  and  being  pressed 
lor  payment,  obtained  further  time  by  giving  as 
'Security  an  instrument  which  was  set  out  in  the 
indictment  in  the  words  and  figures  follow- 
ing:— 

November  21, 1870. 
I  O  TJ  thirty-five  pounds, 
351.  Arthur  Chambera, 

Oeo^  Wickium. 
The  name  "  George  Wickham  "  was  forged  by 
the  prisoner,  and  he  was  convicted  under  24  & 
25  Vict.  c.  98,  8.  23.  of  foi^ng  the  instrument, 
which  was  described  as  a  security  : — Held,  that 
the  instrument  was  rightly  described.  Re^.  v. 
Outmberg,  41  L.  J.,  M.  C.  15  ;  L.  R.  1  C.  C.  341  ; 
25  L.  T.  507  ;  20  W.  R.  103 ;  12  Cox,  0.  C.  109. 

Aoqnittanee  or  Secelpt— What  ia.]— A  friendly 
aocriety  bad  branches  in  various  towns.  A  mem- 
3)er  belonging  to  one  branch  could  not  be 
recfiv«3  into  the  court  of  another  branch  as  a 
clearance  member  without  a  document  called  a 
clearance,"  certifying  that  he  had  paid  all  the 
.dues  and  demands  of  the  branch  to  which  he 
belonged,  and  authorising  the  other  branch  to 
receive  him : — Held,  that  such  clearance  viras  not 
:an  acquittance  or  a  receipt  for  money  within 
24  ft  25  Vict.  c.  98,  s.  23,  and  that  a  conviction 
-for  foi^ng  such  a  document  could  not  be  sus- 
tained. Beg.  V.  JVwhjA,  39  L.  J.,  M.  C.  68  ; 
L.  R.  1  C.  C.  217  ;  21  L.  T.  726 ;  18  W.  B.  854  ; 
11  Cox,  C.  C.  472. 

A  railway  ticket  is  not  an  aeqnittenoe  or  a 
iteoeipt  within  the  above  statute,  iteg.v.  Gooden, 
11  Cox,  C.  C.  672, 

A  turnpike  toll-gate  ticket  is  a  receipt  for 
money  within  24  &  25  Vict.  c.  98,  s.  23.  Jt^.  v. 
J^Uch,  L.  &  C.  159 ;  8  Jur.  (KA)  624  ;  6  L.  T. 
256  ;  10  W.  E.  489  ;  9  Cox,  0.  0. 160. 

The  prisoner  was  a  collector  of  rates  for  a  cor- 
poration. While  in  the  service  he  received  cash 
■from  the  prosecutor  on  account  of  a  rate,  for 
which  he  g&ve  a  receipt.  After  he  had  left  the 
■service,  he  called  on  the  prosecutor  for  the 
Ixdance,  which  was  paid.  Tne  prisoner  altered 
4he  figures  in  the  receipt,  which  then  appeared 

VOL.  IV. 


as  a  receipt  for  the  entire  rate  due : — Held,  not 
to  be  a  forgenr.  Btg.  t.  Sargmd,  10  Cox,  C.  C. 
161. 

If  a  party  wrote  on  the  back  of  a  bill  of  ex- 
change payable  to  R.  A.,  "  Received  for  R.  A.," 
and  signed  his  own  name  to  it,  he  was  not  guilty 
under  11  Geo.  4  ft  1  Will.  4,  c.  66,  of  forging  a 
receipt.  Jtex  v.  Arieott,  6  Car.  ft  P.  408.  But  tee 
24  ii  25  Vict.  c.  98,  s.  24. 

It  being  the  duty  of  a  railway  station-master 
to  pay  B,  for  delivering  and  collecting  parcel, 
he  falsely  told  B.  that  the  company  had  deter- 
mined to  pay  him  only  for  collecting,  and  not 
for  delivenng,  and  accordingly  then  continued 
to  pay  him  only  for  collecting,  but  he  continued 
to  charge  the  company  with  payments  purport- 
ing to  be  mode  to  B.  for  delivering.  In  order  to 
furnish  a  voucher  to  the  company  for  these  pre- 
tended payments,  the  station-master,  after  pay- 
ing B.'8  servant  tiie  sum  entered  under  the  nc»d 
collecting,"  in  the  printed  form  supplied  by 
the  company,  and  obtaining  his  receipt  in  writ- 
ing for  that  amount,  without  his  or  B.'s  know- 
ledge, put  a  receipt  stamp  under  the  servant's 
name,  and  wrote  thereon  in  figures  a  sum,  being 
the  aggregate  for  collecting  and  dehvering  : — 
Held,  that  he  was  ^nperly  convicted  of  fomiy. 
Reg.  V.  Grffitk,  J)ears.  ft  B.  S48 ;  27  L.  J., 
M.  C.  205  ;  4  Jur.  (N-S.)  442  ;  6  W.  R.  472  :  7 
Cox,  C.  C.  501. 

A  stamped  memorandum,  importing  that  A.  B. 
had  paid  a  sum  of  money  to  C.  D.,  but  not  im- 

Krting  any  acknowledgment  from  C.  D.  of  his 
ving  received  it,  was  not  such  a  receipt  as  2 
Oea  3,  c.  2S,  s.  1,  made  it  capital  to  forge  or 
utter.   Rex  v.  Harvey,  R.  ft  R.  227. 

An  entry  of  the  receipt  of  money  or  notes 
made  by  a  cashier  of  the  Bank  of  England  in 
the  bank  book  of  a  creditor  was  an  accountable 
receipt  for  the  p^ment  of  mcaier  within  7  Geo. 
2,  c.  22.  Rex  v.  Harriton,  1  Leach,  0.  C.  180  ;  S 
East,  P.  C.  927.  988. 

Making  a  false  entry  in  what  purports  to  be  a 
banker's  pass-book,  with  intent  to  defraud,  is 
forgery  of  a  receipt.  Reg.  v.  Smith,  L.  ft  C.  168 ; 
31  L.  J.,  M.  C.  154  ;  8  Jur.  CN.8.)  572 ;  6  L.  T. 
300;  10  W.  B.  583  ;  9  Coi,  C.  C.  162. 

Forging  an  indenture  of  apprenticeship  and  a 
receipt  for  the  apprenticeship  fee,  with  intent  to 
defraud  the  stewards  of  the  Feast  of  the  Sons  of 
the  Clergy,  was  forgery.  Rex  t.  Jimm,  1  Leadi, 
C.  C.  366  ;  2  East,  P.  C.  991. 

The  name  of  the  holder  of  a  navy  bill,  signed 
on  a  proper  receipt  stamp,  and  affixed  to  the 
navy  bill,  did  not  on  the  face  of  it  pnrport  to  be 
a  receipt  for  money  within  2  Oeo.  2,  c.  26,  and  7 
Geo.  2,  c.  22 ;  but  as  the  money  was  paid  on  such 
signature,  and  it  always  had  been  considered  as 
a  receipt  at  the  Navy  OflBce,  it  might,  by  proper 
avermente  in  the  indictment,  be  brought  within 
the  protection  of  the  statutes  as  a  receu»t  for 
money.  Rex  v.  Hunter,  2  Leach,  0.  C.  624 ;  2 
East,  P.  0.  928,  977. 

If  a  person,  employed  by  the  executors  of  a 
public  accountant  to  settle  the  accounts  of  the 
testator  wiOi  government,  procure  fabricated 
vouchers,  and  deliver  them  to  the  Navy  Board, 
in  order  to  exonerate  the  estate  of  the  testator 
from  an  extent,  it  was  a  forging  and  uttering 
within  2  Geo.  2,  c.  25.  Rex  v.  Thomai,  2  Leach, 
C.  C.  877  ;  2  East,  P.  C.  934. 

A  scrip  receipt  not  filled  up  with  the  name  of 
the  subscriber  is  not  a  receipt  for  money  within 
the  statutes  against  fotg^.  Bex  v.  iMon,  3 
Leach,  C.  C.  S97 ;  2  East,  P.  C.  933. 
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A  sorant  employed  1»r  her  mistress  to  pay 
tradesmen's  bills,  received  from  her  a  bill  of  a 
tradesman  named  Sadler,  together  with  the 
money  to  pay  that  and  other  bills.  She  brought 
the  bill  again  to  her  mistress,  with  the  words 
"  paid  Sadler "  on  it,  the  word  Sadkr  being 
written  with  a  small  «,  and  there  being  no 
initial  <tf  the  chrietian  name  of  the  tradesman. 
The  mistress  stated  that  she  believed  the  words 
to  be  a  receipt  and  that  no  application  was  made 
for  the  money  afterwards : — Held,  on  an  indict- 
ment for  forgery,  that  the  words  "  paid  Sadler," 
nnder  the  circumstances,  imported  a  receipt  or  an 
acquittance  for  the  money,  and  were  not  merely 
a  memorandum  by  the  servant  tA  her  having 
paid  the  bill.  Beg.  v.  Him$emany  8  Car.  ft  P. 
180. 

The  words  "  Settled,  Samuel  Hughes,"  at  the 
foot  of  a  bill  of  parcels,  import  a  receipt  and  an 
acqnittance.  Rem  t.  MaHi-n,  7  Car.  &  P.  649 ; 
1  M.  C.  C.  483. 

The  prisoner,  a  pay-sei^ieant  of  the  artillery, 
obtained  from  the  paymaster  a  receipt  for  a  snm 
of  money  aa  part  ot  subsistence  of  a  company  lot 
the  month  of  May.  He  afterwards  erased  May 
and  inserted  June,  and  gave  the  receipt  to  a 
traderaian,  who,  according  to  the  usual  practice, 
advanced  the  sum  to  the  prisoner,  and  sent  the 
receipt  to  the  agent  of  the  raiment,  who  paid 
the  amount.  The  indictment  for  forgery,  de- 
scribing the  instrument  as  a  receipt,  was  good. 
Rem  V.  Hope,  1  M.  C.  C.  414. 

The  provisions  of  the  7  Geo.  4,  c.  16,  s.  38, 
extend  to  the  forging  and  uttering  a  receipt,  or 
other  docunent,  relating  to  a  Chelsea  pension, 
sapposed  to  be  payable,  and  are  not  confined  to 
cases  of  fraging  and  ottering  receipts  and  other 
docnmenta  relating  to  pensions  in  actoal  exist- 
ence. Beg,  T.  Primgle,  9  Car.  k  P.  408;  2  M.  C.  C. 
127. 

An  instrument  purporting  to  be  an  agreement, 
and  stamped  as  such,  and  reciting  that  an 
arrangement  had  been  made  between  the  parties 
thmto  in  consideration  of  a  certain  siun,  the 
receipt  of  which  was  thereby  acknowledged,  and 
then  proceeding  to  release  the  party  paying  it 
from  all  further  claim  in  the  matter  in  respect  of 
which  it  was  paid,  is  a  receipt  or  an  acquittance 
under  11  Geo.  4  &  1  Wia4,  c.  66,  b.  10,  and  may 
be  BO  described  in  an  indictment  for  forgery, 
Meg.  v.  Hill,  2  Cox,  C.  C.  246. 

A  receipt  given  by  banters  to  poor-rate  col- 
lectors in  respect  of  monies  paid  in  by  them  to 
the  account  of  the  guardians  of  the  union  is  an 
accountable  receipt.  Beg,  t.  JohM^m,  6  Cox, 
0.  C.  133. 

The  signature  of  a  witness  indorsed  on  the 
back  of  an  order  upon  the  treasurer  of  county 
stock  for  the  payment  of  the  costs  of  a  prosecu- 
tion, with  the  sum  allotted  to  the  witness  written 
in  figures  <»poeite  to  his  name,  is  merely  an 
anthority  and  not  a  receipt  or  acqnittonoe.  Beg. 
T.  Parker,  2  Cox,  C.  C.  274. 

Where  it  was  shown  to  be  the  custom  <A 
bankers  to  give  receipts  on  the  deposit  ot  money 
in  the  following  form,  "  Received  of  A.  eighty- 
five  pounds  to  his  credit.  This  receipt  not 
trannerable " ;  and  to  repay  the  money  with 
interest  on  the  return  of  this  receipt,  with  A.'8 
name  written  on  it  i — ^Hetd,  that  forging  the 
name  of  A.,  and  receiving  the  money  due  on  its 
retum,  was  a  forging  and  uttering  an  acquit- 
tance for  SSI.  B^.  V.  Mhineon,  2  M.  C.  C.  215  ; 
Oar.  &  M.  826. 

It  was  the  |waotioeof  the  trwnrer  (tf  acoimty, 


when  an  order  bad  been  made  cm  him  for  the 
payment  of  expenses  of  a  prosecution,  to  pay  the 
whole  amount  to  the  attorney  for  the  prosecu- 
tion, or  his  clerk,  and  to  require  the  signature  of 
eveiy  person  named  in  the  order  to  be  written 
on  the  back  o£  it,  and  opposite  to  each  name  the- 
sum  ordered  to  be  paid  to  each  person : — Heldf, 
that  Buch  a  signature  Is  not  a  receipt,  the  forgii^ 
of  which  Ib  an  offence  against  11  Geo.4  ft  1  WilT 
4,  c.  66,  s.  10,and  thatitismerelyonantbori^to 
the  treasurer  to  pay  the  amount.  Beg.  t.  OmpeTy . 
2  Car.  ft  K.  686. 

A  receipt,  signed  by  the  captain  of  a  detach- 
ment, on  tbeauthority  of  which  mon^  is  received 
from  an  amnr  agent,  on  account  of  the  monthly 
subsistence  for  such  detachment,  might  be 'pro- 
perly described  as  a  receipt  for  money,  under 
2  ft  3  Wia  4,  c.  123,  s.  3,  although  it  appeared 
that  such  instruments  were  frequently  cashed, 
upon  indorsement,  by  tradesmen  in  the  neigh- 
bourhood of  the  place  where  the  re^^ent  was 
stationed,  and  the  amount  afterwards  recetved 
by  them  of  the  army  agent.  Bex  t.  Biee,  6  Car. 
ft  P.  634. 

A  scrip  certificate  in  a  railway  company  is  not 
an  accountable  receipt,  or  an  acquittance  or  a. 
receipt  within  11  Geo.  4  ft  1  Will.  4,  c  66,  s.  10  ; 
therefore  the  forgery  of  such  a  document  is  not 
a  felony,  but  a  misdemeanour  only.  Clarke  v.- 
Newtam,  1  Ex.  131  ;  6  Railw.  Cas.  69  ;  16  L.  J., 
Ex.  296.  S.  P.,  Reg.  v.  Wett,  1  Den.  C.  C.  268  ^ 
2Car.ftE.496;  2  Cox,  C.  0.137. 

 Alteration  or  Addition.]— If  a  high  con- 
stable issues  his  precept  for  the  payment  of  a 
county  rate  amotmting  to  SI.  6e.  9a.,  and,  having 
received  the  money,  writea  a  receipt  at  the 
bottom  of  the  paper,  "  Received  the  above  rate,, 
J.  P.,"  and  after  Uiat,  the  sum  of  3/.  5*.  Sd.  ia 
the  receipt  is  fraudulently  altered  to  32. 16*.  9ij. : 
this  is  a  forgery  of  a  receipt  within  11  Geo.  4  ft 
1  WilL  4,  c  66,  s.  10.  Reg.  v.  Vavghan,  8  Car. 
ft  P.  276. 

After  a  receipt  was  signed  by  the  person  giving- 
it,  the  person  to  whom  it  was  given  added  words 
above  the  signature  : — Held,  that  it  was  for  the 
jury  to  say  whether  the  addition  of  these  words 
altered  the  effect  of  the  receipt  Beg.  v.  Milton^ 
10  Cox,  C.  C.  364. 

Held,  also,  that  it  was  donbtfol  whither  sncb 
addition  amounted  to  forgery.  Ib. 

A  person  makes  a  copy  of  a  receipt,  and  adds 
to  it  other  words,  as,  for  example,  "  m  full  of  all 
demands,"  which  were  not  in  the  original.  It  is 
a  forgery  if  the  copy  is  offered  in  evidence  on  the 
supposed  loss  ot  the  original.  Unfold  v.  Leit,  & 
E^.  100. 

iii.  Indietmei^  and  Eeidenee. 

Upon  Beoaipta.]— "  As  fuUowB  "  is  a  sufficient 
averment  ot  the  tenor  ctf  a  forged  receipt.  Rear 
V.  PwoOi,  2  W.  BL  787  ;  1  Leach,  0.  C.  77  ;  8 
East,  P.  C.  976. 

An  indictm«it  for  forging  a  receipt  in  the  fol- 
lowing form,  "  6th  January,  1830,  161.  I&#.  6(2. 
For  the  high  constable,  James  Hughes,"  does  not 
require  explanatory  averments.  Reg.  v.  Board- 
man,  2  H.  ft  Bobu  147 ;  3  Lewin,  C.  C.  81. 

A  count  charging  the  ntterii^  a  false  receipt 
simply  is  good.  Rex  v.  Martin,  1  M.  C.  C.  4S3  ; 
7  Car.  ft  P.  549. 

An  indictment  charing  that  a  precept  hod 
been  issued  to  Christopher  Hindle,  high  con- 
stable of  B.,  to  odlect  211.  \\t.  4<<..  and  that 
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a  receipt  for  21!.  id.  had  been  foiled,  b; 
falsely  cementing  to  the  precept,  at  the  foot,  a 
receipt  In  the  handwriting  of  Henty  Hargreaves, 
of  the  tenor  following,  "  1825,  received  H.  H.," 
which  had  before  then  been  written  hj  Har- 
greaves for  other  money,  and  that  the  prisoner 
uttered  it  with  intent  to  defraud  Hargreaves,  is 
bod,  because  there  is  nothing  to  show  what  the 
initials  H.  H.  meant,  and  nothing  to  Bhow  what 
connection  Hargreaves  had  with  Htndle,  or  with 
the  receipt.  Rex  t.  Barton,  1  U.  C.  G.  141. 

An  indictment  for  uttering  a  forged  receipt 
for  money,  which  sets  out  the  receipt  in  terms, 
need  not  set  forth  the  bill  of  items  to  which 
the  receipt  refers,  as  that  is  matter  of  evidence 
lUie  v.  Teaiek,  2  East,  P.  C.  926.  S.  P.,  Rex 
V.  Tkompmm.  S  Leach,  G.  G.  632,  n. :  1  East, 
181,  n. 

An  indictment  on  7  Geo.  4,  c.  16,  s.  38,  charg- 
ing the  prisoner  with  having  forged  and  uttered 
"a  certain  receipt  relating  to  and  concerning 
the  payment  of  a  certain  pension,  to  wit, 
4^.  \\s,  supposed  to  be  payable  to  one 

N.  M.,  as  an  oat-pensioner  of  the  Royal  Hob- 

Sital  for  Soldiers  at  Chelsea,  in  the  coimty  of 
liddlesez,"  ia  good.  Beg.  t.  Pringlt,  9  Car.  St  P. 
409 ;  2  U.  C.  C.  127. 

 bitoit  to  Defrand.] — Ifabighc<mstable 

issoes  his  precept  for  the  [»yment  of  a  county 
rate  amoonting  to  31.  bt.  9d.,  and  having  re- 
ceived the  money  writes  a  receipt  at  the  bottom 
of  the  paper,  "  Keceived  the  above  rate,  J.  P.,*' 
and  after  that  the  sum  of  3^.  &s.  9d.  in  the  re- 
ceipt is  ftandolently  altered  to  31.  IBt.  9d. ;  this 
Is  a  forgery  of  a  receipt  within  11  Geo.  4  &  1 
WilL  4,  c.  66,  8. 10,  and  may  be  laid  with  intent 
to  defraud  any  rated  inhabitant  (by  name)  of 
the  parish  on  which  the  rate  is  imposed  (and 
others).   Rtg.  v.  Vaughan,  8  Car.  &  P.  276. 

ITpint  Beqoeati,  Ordarg  or  Warrautt  for  D»- 
liwy  of  Ooodi.] — A  count  in  an  Indictment 
for  forging  a  request  for  the  delivery  of  goods, 
which  described  the  forged  instrument  as  "a 
certain  forged  request  for  the  deliveryof  goods 
to  one  J.  B.,"  was  good  under  3  &  3  Will.  4,  c. 
123,  B.  3,  and  was  not  too  general.  Seg,  v.  Mob- 
«m,  9  Car.  &  P,  423. 

A  foiged  request,  to  be  vrithin  11  Geo.  4  ft  1 
WilL  4,  c.  66,  B.  10,  must  impf>rt  on  the  faoe  of 
it  to  be  a  request ;  and  if  the  words  have  not 
necessarily  that  effect,  but  are  so  understood  in 
the  trade,  there  must  be  an  innaoido  to  explain 
them.  Saw  t.  CWIm,  1  If.  C.  C.  800  ;  6  Car.  ft 
P.  116. 

A  request  for  the  delivery  of  goods  may  be  so 
described  in  an  indictm^t  for  forgery,  witliont 
setting  it  out  verbatim.  Meg.  v.  Robton,  2  M. 
C.  C.  182. 

If  an  indictment  for  forgery  sets  out  a  foiged 
instrument  in  haec  verba,  describing  it  as  a  war- 
rant, order  and  request  for  the  delivery  ot  goods, 
it  is  not  necessaiy,  in  order  to  sustain  the  indict- 
ment, that  the  inBtmment  should  answer  all  the 
terms  of  that  description.  Reg.  v.  Williams,  2 
Pen.  C.  C.  61  ;  T.  ftM.  382  j  20  L.  J.,  M.  C.  106  ; 
14  Jur.  1052  i  4  Cox,  C.  C.  858. 

A  count  in  an  indictment  for  forgery  alleging 
the  forgery  generally  to  be  of  a  certain  warrant 
and  order  for  the  delivery  of  goods,  without 
more  particnlarity,  Is  suflScient.  Reg.  v.  Smith, 
2  Cox,  C.  C.  356. 

— —  Xntont  to  Defltawl.]— Where  a  fcaged 


request  for  delivery  of  goods  was  addressed  to  a 
woman  in  her  maiden  name,  who,  prior  to  the 
date  ot  it,  had  married,  the  ntterer  may  be  con- 
victed on  an  indictment  cbaiging  the  Intent  to 
be  to  defraud  the  hiuhaod.  Jfev  t.  Qnier,  7 
Car.  ft  P.  184. 

ITpon  Warrants  or  Orders  for  Payment  of 
Xmey.] — A  prisoner  was  indicted  cm  2  ft  3  Will.  4, 
c.  123, 8. 8,  for  fraging  a  arrant  for  the  Dement 
ot  money.   The  forged  paper  was  as  follows : — 

"  This  is  to  satisfy  that  B.  R.  at  swept  the  flues 
and  cleaned  the  bilges,  and  repaired  four  bridges 
of  the  'Princess  Victoria,*^  (signed)  J.  H,, 
il.  10*.  Od."  It  was  proved  that,  by  the  course 
of  dealing  between  the  parties,  this  voucher,  if 
genuine,  would  have  auuiorised  L.  ft  Co.  to  pay 
il.  lOt.  Od. :— Held,  that  it  la  not  necessary  that 
a  warrant  for  the  payment  of  money  should  be 
addressed  to  any  particular  person  ;  and  that,  as 
it  appeared  that  this  document,  if  genuine, 
would  have  been  a  voucher  for  the  payment  of 
the  money  mentioned  in  it,  that  was  a  sofBcient 
proof  of  Uie  aUegation  that  it  was  a  warrant  for 
the  payment  of  money.  Reg.  v.  Rogen,  9  Car.  ft 
P.  41.  . 

A  forged  authority  to  draw  money,  which  is 
well  described  as  a  warrant,  is  not  an  order  for 
the  payment  of  the  money,  and  an  indictment 
describing  such  a  forged  authority  for  the  pay- 
ment of  money  as  a  warrant  and  order,  is  toA. 
Reg.  v.  Dixon,  3  Cox,  C.  C.  289. 

An  indictment  which  charges  a  forged  cheque 
to  be  "  a  warrant  and  order  for  the  payment  of 
money,  which  warrant  and  order  are  in  the  words 
and  flgures  following,"  is  good.  Bam  v.  Craw- 
tJter,  6  Car.  ft  P.  816. 

Indictment  for  foi^g  an  order  for  relief  to  a 
dischaiged  prisoner,  under  3  Geo.  4,  c.  85,  beii^; 
in  many  instances  imerammatical  and  at  vari- 
ance from  the  act : — Held  bad.  Bex  v.  DimHeltn, 
1  M.  C.  C.  438.  ' 

An  indictment  for  presenting  a  foiled  order  tO' 
W.  L.,  treasurer,  &c.,  pretending  it  was  genaine, 
uid  obtaining  from  him  nnder  it  42. 10«.  6<i.,  after 
charging  tiiat  the  prisoner,  vrith  ^tent  to  cheat 
the  treasurer,  presented  the  order,  and  that  he  ' 
knowingly,  ftc.,  pretended  it  was  a  genuine  order, 
proceeded,  "and  so  the  jurots,  ftc,  say  that  the 
prisoner,  on  the  day  and  year,  &c.,  did  obtain  the 
said  sum  of  42. 10#.  6<Z. "  ;  but  the  intent  to  cheat 
and  defraud  W.  L.  was  not  stated  in  that  part  of 
the  indictment,  nor  was  the  obtaining  charged  to 
have  been  effected  knowingly  and  designedly  : — 
Held  bad.  Rex  t.  BMihioortk,  B.  ft  B.  317 ;  1 
Stark.  396. 

 Intent— Erldanee  ot]— An  instmment  In 

the  following  form,  "  Please  to  pay  T.  E.  Tur- 
berville  3i.  12#.  %d.  for  sick-my  to  Brother  Isaao 
Jones,"  and  signed  by  the  oMcers  of  a  friendly 
society,  and  directed  to  the  treasurer.  Is,  oa  tlie 
face  of  it,  an  order  within  II  Geo.  4  ft  1  Will.  4, ' 
c,  64,  B.  3  ;  and  may  be  shown  evidence  to  be 
a  warrant  for  the  payment  of  money.  Where  a 
prisoner  was  changed  witii  forging  the  above 
instmment,  and  seme  counts  of  the  indlotment 
laid  the  intent  to  be  to  defraud  *«  J.  C.  and  others," 
by  virtue  of  11  Geo.  4  ft  1  Will.  4,  c.  66,  s.  28, 
and  it  appeared  that  the  prisoner  and  J.  C.  and 
others  were  members  of  this  aodety  >-Held,  that 
the  word  *'  others  "  might  be  held  to  inclnde  or 
exclude  the  prisoner,  according  as  it  was  necessary, 
for  the  support  of  the  indictment,  that  his  name 
Bhoold  be  considered  as  included  or  yrr-jnfletl 
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Other  ootmts  of  the  indictment  laid  the  intent  to 
be  to  defraud  W.  B.  Held,  that  this  intent  was 
Bnpported  by  proof  that  W,  R.  was  the  treasurer 
of  the  society,  and  that  it  was  the  conrse  of 
business  and  his  duty  to  pay  money,  on  having 
genuine  orders  or  warrants  for  that  parpose  in 
the  above  form.  Jteg.  v.  Turberviile,  4  Cox, 
0.  C.  13. 

 ZvidenM.] — It  is  no  defence  on  an  in- 
dictment for  forging  and  uttering  an  order  of  a 
board  of  guardians  of  a  i>oor-law  union,  to  show 
that  the  person  who  si^ed  the  order  as  presiding 
chairman  was  not,  iu  fact,  chairman  on  the  day 
he  signed,  the  for^ry  charged  being  of  another 
name  in  the  order.  Mejf.  v.  IHke,  2  M.  C  C.  70  ; 
8  Jar.  27. 

An  indictment  for  forging  an  order  for  the 
payment  of  money  is  not  sustained  by  a  forged 
letter  requesting  a  person,  with  whom  the  sup- 
pcwed  writer  had  dealings,  to  pay  money,  the 
b^ance  being  at  the  time  against  the  writer, 
if^.  T.  Bobertt,  2  M.  C.  C.  258 ;  Car.  &  M. 
682. 

A  forged  order  for  the  payment  of  money  need 
not  disclose  on  the  face  of  it  the  name  of  the 
party  to  whom  it  is  addressed,  but  the  direction 
may  be  shown  by  extrinsic  evidence.  Beg.  v, 
Snaiing,  Dears.  0.  C.  219  ;  2  C.  L.  B.  114  ;  23 
L.J.,M.C.8;  17  Jnr.1012;  2W.B.54;  6Cox, 
C.  0.  230. 

If  a  document  in  form  is  not  a  warrant  for  the 
payment  of  money,  the  fact  that  it  is.  really  so 
cannot  be  shown  by  parol  evidence.  Mfff.  v. 
miu,  4  Cox,  C.  C.  258. 


k.  WllU. 

Wh«B  Offenw  Committed.]— Before  7  Will.  4 
Ic  1  Viet  c.  26,  s.  9,  there  could  be  do  forgery 
<rf  a  will  of  lands,  attested  only  by  two  witnesses, 
^(B  V.  Wall,  2  East,  P.  C.  953. 

To  forge  a  will  was  a  capital  offence,  although 
the  supposed  testator  was  living.  Hea  v. 
Sterling,  1  Leach,  C.  C.99;  2  East,  P.  C.  950. 
S.  P.,  itex  V.  Cuogan,  1  Leach,  C.  C.  449 ;  2  East, 
P.  0. 1001. 

Hie  foi^ry  of  the  will  of  a  non-existing  person 
is  an  offence  within  the  statute.  Beg.  v.  Arcry 
8  Car.  &  P.  596. 

Signing  a  wrong  christian  name  to  the  person 
whose  will  a  false  instrument  purports  to  be.  is 
a  forgery.  Rex  v.  Fitzgerald,  1  Leach,  C.  0.  20 ; 
S  East,  P.  C.  953. 

Indlotment] — An  indictment  for  forging  a 
paper  writing  purporting  to  be  the  will  of  A.  is 
Sood,  Bex  V.  Birch,  2  W.  Bl.  790 }  1  Leach, 
aa79;  2  Bast,  p.  C.  980. 

^_  Joint  Indietnunt  —  Separate  Aeta.] — 

Three  were  jointly  charged  with  procuring  other 
pereons  to  utter  a  forged  will.  The  only  evi- 
dence for  the  prosecution  was  of  separate  acta, 
at  separate  times  and  places,  done  by  each  of  the 
persons  charged  as  accessories.  At  the  end  of 
that  evidence  one  <A.  thcni  pleaded  guilty: — 
Hdd,  that  the  other  two  might,  notwithstanding, 
be  convicted.  Seg,  t.  Barber,  1  Car.  &  K.  442. 

SridMlM — ^Identity.] — On  an  indictment  for 
forging  a  seaman's  will,  the  muster-book  of  the 
Navy  Oifice  is  good  evidence  to  provu  the  iden- 
tity of  the  supposed  testator.   Bex  v.  Mkodet,  1 


Leach,  0.  C.  24.  S.  P.,  Beet  v.  Fitzgerald,  I 
Leach,  C.  C.  20  ;  2  East,  P.  C.  963. 

 Validity.] — On  an  indictment  for  foi^ng 

a  will,  the  probate  of  tliat  will  unrepealra  is 
not  conclusive  evidence  of  its  validity,  so  as  to 
be  a  bar  to  the  prosecution.   Bex  v.  Buttery, 

B.  &  £.  842.  8.  P.,  Bex  t.  Oibion,  B.  &  B. 
343,  n. 

 Intent  to  Defraud.] — Tn  an  indictment 

for  foi^ng  a  will,  an  intent  to  defraud  the  heir- 
at-law  was  charged  in  one  count,  and  in  another 
an  intent  to  defraud  persons  to  the  jurors  un- 
known. The  only  one  fonad  guilty  was  the  son 
of  the  testator,  whoec  will  was  alleged  to  be 
forged.  Ko  evidence  was  given  that  the  testator 
had  been  previously  married,  or  left  any  other 
children,  but  one  of  the  witnesses  stated  that  he 
had  heard  a  report  that  the  deceased  bad  l^t 
another  son  by  a  former  wife  : — Held,  that  there 
was  no  evidence  of  an  intention  to  defraud  any- 
one, to  justify  a  conviction.  Beg.  v.  Tvlwy,  1 
Den.  G.  C.  319 ;  18  L.  J.,  U.  0.  86 ;  S  Cox, 

C.  0. 160. 

  Solieitm^^iiTilege.]— A.,  an  attorney, 

was  employed  by  B.,  as  his  sdicitor,  to  put  out 
money  upon  mortgage.  C.  applied  to  A.  to  pro- 
care  him  the  advance  of  money  on  mortgage, 
and  to  act  as  his  solicitor  in  procuring  it.  C. 
stated  to  A.  that  he  was  the  owner  of  certain 
freehcdd  lands,  and  produced  a  forged  will  in 
pnxtf  of  his  title,  which  he  placed  in  the  hands 
of  A.  B.  advanced  the  money,  A.  acting  as  his 
solicitor,  by  preparing  the  mortgage-de«ls : — 
Held,  that,  on  the  trial  of  C.  for  nttering  the 
forged  will,  A.  was  bound  to  produce  the  will, 
and  also  to  give  evidence  of  what  C.  said  to  him 
as  to  the  advance  of  the  money.  Beg.  «.  Avery, 
8  Car.  ft  P.  596. 

Qutere,  whether  a  foiled  document  introated 
by  the  prisoner  to  an  atiomqr,  as  an  attorney, 
can  he  produced  on  tiie  trial  for  forgery.  lUg. 
V.  l^lney,  supra. 

A  forged  will  had  been  sent  to  an  attorney 
with  some  title-deeds  ostensibly  for  the  purpose 
of  asking  his  advice  upon  them,  but  really  that 
he  might  see  the  will  and  act  upon  it.  The  will 
being  produced  at  the  trial  by  the  attorney, 
the  prisoner's  counsel  objected  to  the  reading 
of  it  on  the  ground  that  it  was  a  privil^ed 
communication,  and  the  objection  was  over- 
ruled at  ^e  time,  and  afterwards  on  a  case 
reserved.  Beg.  v.  Hayward,  2  Car.ft  E.  834  ;  2 
Cox,  C.  C.  23. 

The  prisoner  was  indicted  for  foi^ikg  a  wilL 
The  foiled  instrument  had  been  given  to  an 
attorney  by  the  prisoner  ostensibly  for  .profes- 
sional purposes,  but,  in  the  opinion  of  the  judge, 
with  some  very  di&rent  object.  On  objection 
that  it  was  a  privileged  commanicatjoD,  and 
therefore  could  not  be  read : — Hdd,  invalid. 
Beg.  T.  Jonet,  1  Den.  C.  C.  166. 

Upon  the  trial  of  an  indictment  for  forging 
the  will  of  one  W.,  it  was  proved  that  the 
prisoner's  wife,  by  his  desire,  took  another  will 
purporting  to  be  the  will  of  W.,  also  foiged,  to  a 
solicitor,  and  asked  bun  to  advance  moD^  aa. 
mortgage  of  the  property  which  passed  under  the 
will  of  her  father  W. ;  that  the  will  being  left 
with  the  solicitor  and  discovered  by  him  to  be  a 
forgery,  he  made  an  exact  copy  of  it,  and  then 
returned  it  to  the  prisoner.  What  the  wife 
stated  to  the  solicitor  was  afterwards  oonununi- 
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cated  to  the  prisoner.  The  solicitor  stated  that 
be  was  not  tben  acting  aa  the  prisoner's  attorney, 
that  he  made  no  charge  for  the  interview,  but 
that  if  he  bad  found  the  security  sufficient  he 
should  have  advanced  the  money.  Notice  was 
given  to  the  priaoner  to  produce  that  will,  and 
upon  its  non-production  the  copy  taken  by  the 
suicitor  was  tendered  and  received : — Held,  that 
the  interview  between  the  solicitor  and  the 
prisoner's  wife  was  not  privileged  aa  a  confiden- 
tial communication,  &nd  that  tbe  conversation 
which  then  took  place,  and  the  copy  of  the  will, 
were  both  admissible.  Jteg.  v.  Farley,  2  Car.  & 
K.31Si  1  DemCCmj  2Cox,  0.0.82. 


1.  Other  Instramente. 

Foit-OfflM  TBlcgram.]— A  poet-office  telegram 
accepting  a  wager  is  an  "  instrument "  within 
the  meaning  of  a.  38  of  the  Forgery  Act,  1861. 
Jleff.  V.  Jiilcy,  65  L.  J.,  M.  C.  74  ;  [1896]  1  Q.  B. 
30»  ;  74  L.  T.  254  ;  44  W.  B.  318  ;  18  Cox,  0.  C. 
28S;  60  J.P.B19-C.C.  B. 

Talie  Entry  in  Bukcn'  Bookt.]— Where  a 

paying  teller  of  a  bank  falsely  and  with  intent 
to  defraud,  enters  in  the  proof  book  of  the  bank, 
kept  by  him,  a  certain  sum  of  money,  as  assets 
of  the  bank,  whereas  the  assets  do  not  amount  to 
that  sum,  he  is  not  guilty  of  forgery  by  the  law 
of  Ei^land.  Wiiuitor,  2a  re,  6  B.  A;  S.  522  ;  34 
L.  J.,  M.  0. 163  ;  11  Jnr.  (N.B.)  807;  12  L.  T. 
307  ;  18  W.  R.  653 ;  10  Cox,  0.  C.  118. 

Bailway  Fais.]— The  forgery  of  a  railway  pass 
to  allow  the  bearer  to  pass  free  on  a  railway  is  a 
forgery  at  common  law.  t.  BouU,  2  Car.  & 

£.  604. 

Beport  of  Seaman's  Character.]— A  master  of 
a  ship  having  made  and  signed  a  report  of  a 
seaman's  character  upon  hia  discharge,  in  the 
form  sanctioned  by  the  Board  of  lYade,  the 
shipping-master  gave  the  seaman  a  copy.  The 
seaman  went  to  the  prisoner,  who,  for  2s.  6d,, 
made  and  delivered  to  him  a  facsimile  of  the 
genuine  copy  of  the  report,  except  that  the  letter 
"Q,"  wl^ch  signified  "good,"  was  aubstituted 
for  the  letter  "  M.,"  which  signified  "  middling '': 
— Held,  that  the  prisoner  was  guilty  of  an  offence 
within  17  k  18  Vict.  c.  104,  s.  176.  Jlf^.  v. 
WiUoit,  Dears,  ft  B.  658  ;  27  L.  J.,  M.  C. 
280  ;  4  Jur.(NA)670;  6W.B.B03;  8Cox,C.C. 
26. 

Xeitimoniali  as  to  Chnraeter.l— Foi^ng  teati- 
monialB  as  to  character,  whereby  a  situation  as 
a  police  constable  is  obtained,  is  a  foigery  at 
common  law,  Reg.  v.  Moah,  Dears,  ft  B.  550 ; 
27  L.  J.,  M.  C.  204  ;  4  Jar.  C»-8.)  464  j  6  W.  B. 
470;  7  Cox,  C.  C,  503. 

Oortifleate  of  Sorrioa  at  Sea.] — To  forge  a 
certificate  of  service,  sobriety  and  good  conduct 
at  sea,  with  intent  to  deceive  and  defraud,  is 
an  offence  indictable  at  common  law.  Beg.  v. 
n$hack,  T.  ft  M.  207 ;  1  Dea  C.  C.  492  ;  13  Jar. 
1011 ;  4  Cox,  C.  0.  38. 

bdiotDUnt.] — ^A  connt  which,  without  an 
inducement,  charging  that  tbe  prisoner  "did 
forge  a  writing,  as  a  certificate  of  W.  N,, 
vrith  intent  to  deceive  and  defraud  W.  P.  and 
others,"  is  good.  Beg,  t.  Tittheuk,  supra. 


3.  Indictment,  Evidence  and  Pbacticb. 

a.  Parties  Indictable,  1290. 

b.  Form  and  Contents  of  Indictment,  1291. 
0.  Proof  of  Possession,  12^1. 

d.  Allegation  and  Proof  of  latent  to  Defraud, 

1292. 

e.  Evidence  Generally,  1294. 
/  Jurisdiction  to  Try,  121)7. 
j7.  Election  of  Forgeries,  1297. 

K  Power  to  saize  For^d  Instrumentr,  1297. 

a.  Parties  Indiotabla. 

Wlw  aio  FrineipBli  and  AcMiioriN.]— 

ante,  coLlll6,  et  seq. 

Treamrer  of  Illegal  Trades  tTnlon.]— A  man 

was  indicted  for  forging  a  banker's  pass  book^ 
with  intent  to  defraud.  He  was  treasurer  to  a 
trades  union,  which  was  an  illegal  society.  It 
was  contended  that  such  a  society,  having  no 
legal  existence,  could  possess  no  funds,  and,  there- 
fore, could  not  be  defrauded : — Held,  that  the 
objection  of  illegality  was  af^cable  only  to  tbe 
aomma^  proceedinga  before  magistrates  provided 
by  the  Friendly  Societies  Act;  butdidaotextend 
to  deprive  the  society  <A  its  remedy  1^  indict* 
ment.  Reg.  v.  Dodd,  18  L.  T.  89.  Bee  Beg.  T. 
Stainer,  39  L.  J.,  M.  0.  54  ;  L.  B.  1  0.  0.  230  ; 
21  L.T.7fi8;  18  W.B.439;  and  82  ft  SSTiet. 
c61. 

Secretary  of  Unenrolled  Triondly  Soole^'— 

FartOwaar.] — The  prisonerwas  the  paid  secretary 
of  an  UQenrolled  friendly  society,  of  which  hia 
wife  was  a  member.  He  delivered  to  the  society 
a  book  on  which  was  indorsed  "Savings  Bank,. 
New-street,  Huddeisfield,"  and  in  wlilch  was  an 
entry,  "1855,  Oct.  30,  received  40i."  It  wa» 
proved  that  the  entry  was  a  forgery,  and  that  Che 
mone^  had  not  been  paid  into  the  savings  bank, 
Tbe  jury  having  found  that  the  prisoner  was 
guilty  of  knowingly  uttering  with  intent  to 
deceive  the  society,  and  that  he  had,  in  fact, 
defrauded  it,  it  was  objected  for  the  prisoner 
that  being  the  husband  of  a  member  he  was  a  part 
owner,  and  could  not  be  made  criminally  liable 
for  defrauding  his  co-owners : — Held,  that  the 
objection  was  untenable,  and  that  the  conviction- 
was  right.  Reg.  V.  Moody,  L.ft  C.  173;  31  L.  J.,. 
M.  C.  15(J  ;  «  Jur.  (N.S.)  574  ;  6  L.  T.  801 ;  10 
W.  R.  B85  ;  9  Cox,  0.  0.  166. 

The  prisoner  was  the  treasurer,  and  also  a 
member  of  an  uQenroIled  friendly  society,  and  it 
was  his  duty  to  pay  moneys  received  into  the 
society's  bankers.  The  prisoner  prodnced  to  the ' 
society  a  fictitious  book,  pniporting  to  be  the 
bank  pass-book,  containing  entries  purporting  to 
vouch  that  he  bad  paid  certain  moneys  into  the 
bank,  and  that  tbe  bank  acknowledged  the  receipt 
of  them,  which  book  did  not  tmly  represent  the 
state  of  account.  Tbe  prisoner  having  at  various 
times  drawn  out  moneys  which  he  had  appro* 
priated  for  his  own  purpose,  the  jury  found  the 
prisoner  guilty  of  presenting  a  false  aooouutwith 
intent  to  obtain  credit  for  having  paid  the  moneys 
into  the  bank,  wiUi  a  view  to  obtain  other  moneys 
I  from  the  society  which  he  might  trat^ulently 
appropriate  to  hia  own  use : — Held,  that  the 
prisoner,  though  a  member  of  the  society,  might 
properly  be  convicted  of  uttering  a  forged  receipt, 
with  intent,  ftc.  Reg.  v.  SntUh,  L.  ft  C.  168  ;  31 
L.  J.,  M.  C.  164  ;  8  Jur.  (N.a.)  572  ;  6  L.  T.  300 : 
10  W.B.68S;  9  Cox,  C.  C.  162.  ^^^\^ 
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b.  Fonn  and  Contenta  of  Ziidietment. 

laraUdltr  <tf  Soenment.]— The  invalidity  of 
an  instrimient  muBt  appear  upon  the  face  of  it, 

in  order  to  fonnd  an  objection  to  an  indictment 
for  foneiT.  Jiex  v.  JWIiOitih,  2  East,  P.  0.  942  ; 
2  Leach,  0.  C.  883. 

butmiuflnt,  how  Seserlbad.] — An  indictment 
stating  that  the  prisoner  forged  a  certain  paper 
instrument,  partly  printed  and  partly  written,  in 
the  words  and  figures  following,  that  is  to  say, 
&c.,  was  bad  in  form,  as  it  did  not  state  what  the 
inatnunent  was  in  respect  of  which  the  forgery 
was  committed,  nor  bow  the  par^  signing  it 
had  authority  to  sign  it.   Bex  t.  Wilcox,  B.  k 

B.  60. 

In  an  indictment  for  forgery,  a  description  to 
a  common  intent  of  the  person  intended  to  be 
defrauded  is  sufficient.   Itex  v.  ZtfwM,  1  Leach, 

C.  C.  248  ;  2  East,  P.  C.  990. 

Setting  Oat.] — In  an  indictment,  the  words, 
*'  in  manner  and  form  following,  that  is  to  say," 
do  not  bind  the  party  to  recite  ^e  instrument 
verbatim,  nor  reader  a  mere  formal  omission  or 
mistake  fatal.   Meai  t.  May,  I  DougL  198. 

Partof  Instroment  Forgsd.} — If  any  part  of  a 
true  instrument  is  alterenl,  the  indictment  may 
lay  it  to  be  a  forgery  of  the  whole  instrument. 
For  evety  alteration  of  a  true  instrument  makes 
it  a  forgery  of  the  whole.  Eea>  t.  Daiostm,  2 
East,  P.  C.  978 ;  1  Str.  19. 

In  PtrtiealBT  Cues.] — See  preceding  rub- 
headt. 

o.  Proof  of  PoaaeMiOB. 

■Where,  on  an  indictment  on  45  Geo.  3,  c.  89, 
8.  6,  for  knowingly  and  wittingly  having  in  his 
poBsessiOQ  forged  Bank  of  England  notes,  it 
appeared  that  the  prisoner,  being  saspected  of 
having  such  in  his  possession,  was  rcqiicstcil  by 
A.  to  sell  him  some,  which  he  said  be  would  do, 
and  A,  accordingly  paid  him  for  tliem  :  the  pri- 
soner then  went  out  as  he  said  to  fetch  the  notes, 
but  on  his  return  said,  "  he  had  put  tbcm  in  an 
old  shoe  in  a  particular  place,"  which  he  de- 
flcrfi>ed ;  A,  then  went  to  look  for  the  notes,  and 
the  prisoner  followed  him,  but  whilst  A,  was 
looking  for  them,  the  prisoner  threw  a  stone 
into  the  place,  and  said,  "  there  they  are  "  ;  A.,  on 
looking  there,  found  the  notes  iu  an  old  shoe  : — 
Held,  that  the  prisoner  had  a  sufficient  pc^scssion 
wi^n  the  meaning  of  Uie  statnte.  Reji  t.  Bow- 
leg,  B.bB.110. 

A.  took  a  bank  note  in  the  course  of  his  busi- 
ness, which  he  paid  to  B.  ;  the  note  was  after- 
wards stopped  at  the  bank  as  a  forged  note,  and 
was  brought  by  an  inspector  to  A.,  who  immedi- 
ate^ paid  to  B.  the  amount  of  the  note,  and  re- 
fused to  give  it  up  to  the  inspector,  insisting  on 
his  right  to  retiun  it,  in  order  to  recover  the 
amount  from  the  person  from  whom  he  had  re- 
ceived it.  The  inspector,  in  the  absence  of  all 
circumstances  of  suspicion,  is  not  justified  in 
charging  A.  before  a  magistrate  with  feloniously 
having  the  note  in  his  possession,  knowing  it  to 
be  forged,  for  the  purpose  of  compelling  him  to 
give  up  the  note.  By  possession  under  the  45 
Geo.  3,  c.  89,  was  meant  the  original  possession 
of  a  note  acquired  in  an  illegal  mode,  and  not  a 
^Babec(;u£nt  possession,  like  the  above,  whore  the 


original  possession  was  legaL  Broobt  t.  War* 
towk,  2  Stark.  389. 

d.  AUesratlon  and  Proof  of  Intent  to 
Defraud. 

Indictment— Soma  Penon.]— Since  14  k  15 
Vict.  c.  103,  s.  8,  there  must  be  proof  of  an  in- 
tent to  defraud  some  person,  in  order  to  support 
the  indictment  for  forgery,  though  it  need  not 
be  alleged  that  it  was  done  with  intent  to  defraud 
a  particular  person.  Beg.  v.  Hodgum,  Dean,  tt 
B.  3 ;  26  L.  J.,  M.  C.  78  ;  2  Jur.  (ITA)  463  ; 
4  W.  B.  609  ;  7  Cox,  C.  C.  122. 

It  is  sufficient,  upon  an  indictment  for  forgery 
and  uttering  a  bond,  to  lay  the  intent  generally 
to  defraud  ;  and  the  priscnier  may  he  convicted, 
althoui^  it  does  not  appear  that  he  had  any  in- 
tention ultimately  to  defraud  the  party  who« 
signature  he  had  foiled,  he  having  defraud*^ 
the  party  to  whom  he  uttered  the  instnmunfe. 
Beg.  V.  SVeHfleld,  1  F.  &  F.  48. 

 Muuur  in  wUch  Trand  XStoted.}— It 

is  only  necessary  to  aver  a  general  intent  to  de- 
fraud A.  B,,  without  setting  out  the  manner  in 
which  that  fraud  was  to  be  effected.  Jt^jr  v. 
Powell,  2  W.  BL  787  ;  1  Leach,  C.  C.  77 ;  2  East, 
P.  C.  976. 

  "With  Intent"]— The  words  "with  in- 
tent," in  an  indictmrait  for  forgery,  apply  to  the 

verb  to  which  prisoner's  name  is  the  nominative ; 
therefore,  a  count  which  states  that  the  prisoner 
"did  forge"  a  promissory  note  for  5U?.,  '-on 
which  note  is  an  indorsement  as  follows,  '  C. 
J-,'  with  intent  to  defraud  W.  E,  S.,"  sufficiently 
charges  that  the  forged  note,  and  not  the  in- 
dorsement, was  the  thing  by  which  the  prisoner 
intended  to  defraud  W.  B.  S.  Bex  v.  Jdmce,  7 
Car.  &  P.  553. 

  Particular  Feraonj.] — ^Where  a  forged 

request  for  the  delivery  of  goods  was  addressed 
in  her  maiden  name  to  a  feii^e,who  prior  to  the 
date  of  it  had  married  :~Held,  that  the  party 
uttering  it  might  properly  be  convicted,  on  an 
indictment  charging  the  intent  to  be  to  defmud 
the  husband.   Bex  v.  Carter,  7  Car.  k  P.  131. 

If  a  banker  authorised  to  pay  a  sum  of  money 
to  three  persons  in  particuW,  and  to  them  only, 
pays  it  to  one  of  them  and  two  strangers,  who 
personate  the  other  two,  bis  liability  continues, 
and  the  false  instrument  upon  which  the  money 
was  obtained  may  be  char<:od  to  have  been  mode 
with  intent  to  defraud  them.  B^.  v.  Dixon,  2 
Lcwin,  C.  C.  178. 

A.,  a  sharcbrokcr,  had  bought  twenty  shares  of 
the  E.  Railway,  in  which  all  the  calLs  had  been 
paid  up,  from  another  broker,  which  shares  stood 
in  B.'s  name  ;  A.  not  having  received  the  deal  of 
transfer  for  these  shares  from  his  vendor  (being 
held  back  because  A.  owed  his  vendor  monev), 
procured  a  boy  to  execute  a  transfer  in  ti.'s 
name : — Held,  that  A.  could  be  convicted  on 
counts  laying  an  Intent  to  defmud  R.  and  the 
railway  company.  Beg.  v.  Soattoti,  2  Cor.  &  K. 
777. 

Evidence  of  Intent  to  Deflrand— Inferenw.]— 
On  the  trial  of  an  indictment  (or  uttering  a 
forged  bill  of  exchange,  if  the  jury  is  satisfied 
that  the  prisoner  uttered  the  bill  as  a  true  bill, 
meaning  it  to  be  taken  .is  such,  and  at  that  time 
knew  it  to  be  forged,  they  ought  to  find,  as  a 
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^  necessary  conseqnence  of  law,  that  the  priaoncr 
'  iDtendccL  to  defi-aud,  and  the  jury  ought  to  infer 
the  intent  to  defraud,  if  they  are  satisfied  on  the 
two  other  points.  t.  Hill,  8  Car.  &  P.  274. 

If  a  person,  at  the  time  be  uttered  a  bill  of 
exchange  with  a  forged  acceptance  on  it,  knew 
tiiat  acceptance  to  be  forged,  and  meant  the 
bill  to  be  taken  as  a  bill  with  a  genuine  accept- 
ance upon  it,  the  inevitable  conclusion  is,  that 
'  he  intended  to  defraud.  Reg.  v,  Qioke,  8  Car,  la 
P.  582. 

So,  it  is  a  consequence,  and  almost  a  conse- 
onence  of  law,  that  he  most  intend  to  defraud 
tne  person  to  whom  he  pays  the  bill,  and  also 
the  person  whose  name  is  used ;  as  everything 
which  is  the  natural  consequence  of  the  act  must 
be  taken  to  be  the  intention  of  the  prisoner.  Ih. 
fi.  P.,  Beg.  V.  Todd,  1  Coi,  C.  C.  67. 

A  jury  ought  to  infer  an  intent  to  defrand  the 
person  who  would  have  to  pay  a  foiled  instru- 
ment if  it  was  genuine,  althov^h  from  the  man- 
Der  of  executing  a  forgery,  or  from  that  person's 
ordinary  caution,  it  would  not  be  likely  to  impose 
on  him,  and  although  the  object  was  generally  to 
defraud  whoever  might  take  the  inatrument,  and 
the  intention  of  defrauding  in  particular  the 
pe^n  who  would  have  to  pay  the  instrument  if 
genuine  did  not  enter  into  the  prisoner's  con- 
templation.  M&e  V.  Mazagiira,  B.  &  R.  291. 

 To  Leftaud  Particular  Periou.] — There 

must  be  proof  of  an  intent  to  defraud  some  per- 
son since  14  &  16  Vict.  c.  100,  s.  8,  in  order  to 
support  an  indictment  for  forgery,  though  it  need 
not,  be  alleged  that  it  was  done  with  intent  to 
defraud  a  particular  person.  Reg.  t.  Hodgtim, 
Dears.  Jc  B.  3  ;  26  L.  J.,  M.  C.  78  ;  2  Jur. 
<N.8.)  453  ;  4  W.  R.  509  j  7  , Cox,  C.  C.  122. 

In  forgery  it  is  not  required,  in  order  to  con- 
stitute in  point  of  law  an  intent  to  defraud,  that 
the  party  committing  the  offence  should  have  had 
'  present  in  his  mind  an  intention  to  defraud  a 
particular  pereon,  if  the  consequences  of  his  act 
would  necessarily  or  possibly  be  to  defraud  any 
person  ;  but  there  must  at  all  events  be  a  possi- 
bility of  some  person  being  defrauded  by  the 
forgery.   Reg.  v.  Martms,  2  Car.  k  K.  356. 

 Suffloienoy.] — A  prisoner  asked  his  em- 
ployer to  give  him  41.  to  buy  "  scttlcdatcd  strik- 
ing acid,"  to  be  used  in  the  employer's  tanning 
business,  which  the  prisoner  superintended  ;  the 
employer  gave  him  the  money,  and  about  four 
days  after  the  prisoner  delivered  to  his  employer 
a  forged  receipt  for  the  il.,  which  purported  to 
come  from  a  tinu  of  whom  the  acid  had  been 
bought : — Held,  that  proof  of  these  facts  was 
sufficient  evidence  of  uttering  the  forged  receipt 
with  intent  to  d*±fraud  the  employer.  Jicx  v. 
Jfartin,  7  Cor.  &  P.  649  ;  1  M.  C.  C.  483. 

Where,  on  the  trial  <^  a  prisoner  for  forging  a 
note,  it  appeared  that  he  had  kept  theiiote  in 
his  possession,  and  never  uttered  or  attempted  to 
tuake  any  use  of  it : — Held,  whether  the  note 
was  mude  innocently,  or  with  intent  to  defraud, 
vaa  for  the  consideration  of  the  jary,.and  to  be 
collected  from  the  facts  proved.  Rem  v.  Crocker, 
Jt.  &  B.  97 ;  3  Bob.  &  P.  Ck.b.)  87 ;  2  Leach,  C.  C.  98  7. 

The  intent  to  defraud  a  bank  constitutes  the 
Q&ence  of  feloniously  disposing  of  and  putting 
away  counterfeit  bank  notes,  and  it  is  not  done 
avay  by  the  circumstance  that  the  notes  were 
furnished  by  the  prisoner  in  consequence  of  an 
application  made  ay  an  agmt  employed  thereto 
the  bank,  and  that  thc^  were  deliTeted  to  him 


as  forged  notes,  for  the  purpose  oC  being  disposed 
of  by  that  agent.  Sem  v.  iTelden,  2  Taunt.  334  ; 
K.  k  R.  I.i4. 

The  fact  that  the  prisoner  has  given  guaran- 
tees to  his  bankers,  to  whom  he  payed  a  forged 
note,  to  a  larger  amount  than  the  note,  docs  not 
so  completely  negative  an  attempt  to  defraud 
them  as  to  withdraw  the  case  from  the  con- 
sideration of  the  jury.  Reie  v.  Jamet,  7  Car.  & 
P.  653. 

e.  ETldanoe  Oenarallr. 

In  Fartisnlu  Ouei.] — See  preceding  tub- 
headi. 

Prodnetion  of  Initniment.] — If,  on  an  indict- 
ment for  forgery  being  presented  to  the  grand 
jury,  it  appears  that  the  forged  instrument  can- 
not be  produced,  either  from  its  being  in  the 
hands  of  the  prisoner,  or  from  any  other  sufficient 
cause,  the  grand  jury  may  receive  secondary 
evidence  of  its  contents.  Rjx  v.  Hunter,  3  Car. 
&  P.  591. 

On  an  indictment  for  forgery  being  presented 
to  the  grand  jury,  a  witness  declined  to  pcoduce 
certain  deetls  before  them  : — Held,  that,  if  the 
deeds  formed  a  part  of  the  evidence  of  the  wit- 
ness's title  to  his  own  estate,  he  was  not  com- 
pellable to  produce  them,  bat  that,  If  they  did 
not,  the  grand  jury  might  ccnnpel  their  produc- 
tion, lb. 

 Seoondary  Evidence  of] — On  an  indict- 
ment for  uttering  a  forged  deed,  it  appeared  that 
the  deed  alleged  to  have  been  forged  was  pro- 
duced in  evidence  by  the  prisoner's  attorney  on 
the  trial  of  an  ejectment,  in  which  the  prisoner 
was  lessor  of  the  plaintiff ;  and  that  after  the 
trial,  it  was  returned  to  the  prisoner's  attorney : 
— Held,  that,  if  the  prisoner  did  not  produce  the 
deed,  he  having  had  notice  to  produce  it,  second- 
ary evidence  might  be  given  of  its  contents, 
without  calling  his  attorney  to  prove  what  he 
had  done  with  the  deed.  If,  as  secondary  evi- 
dence! of  the  contents  of  the  deed,  the  draft  is 
given  in  evidence,  and  in  the  draft  words  are 
abbreviated,  which,  in  the  setting  out  of  the 
deed  in  the  indictment,  are  put  in  words  at 
length,  it  will  be  for  the  jury  to  say  whether 
they  think  that  the  words  abbreviated  in  the 
draft  were  inserted  at  length  in  the  deed  itself. 
Rex  V,  Hunter,  4  Car.  &  P.  123. 

 IfotlM  to  Prodnoe.]— If  a  forged  deed  is 

in  the  possession  of  a  prisoner,  who  is  indicted 
for  foiling  it,  the  prosecutor  is  not  entitled  to  give 
secondary  evidence  of  its  contents,  unlc^  he  has, 
a  reasonable  time  before  the  commencement  of 
the  assizes,  given  the  prisoner  notice  to  produce 
it ;  imd  a  notice  given  to  the  prisoner  during  the 
assizes  is  too  late  ;  bat  If  the  prisoner  has  said 
that  he  has  dcitroycd  the  deed,  no  notice  to  pro- 
duce it  will  be  necessary.  Reas  v.  SatoortA,  4 
Car.  tc  P.  254. 

A  man  was  indicted  for  forging  a  bonk  note 
of  a  banking  company.  The  note  was  not  pro- 
duced at  the  trial,  bat  secondary  evidence  thereof 
was  given,  there  not  having  been  any  notice  to 
produce  the  original :— Held,  that  secondary  evi- 
dence was  inadmissible  in  the  absence  of  notice 
to  produce  the  original  Reg.  v.  Fitzeiinont,  It. 
B.  1  C.  L.  1 ;  18  W.  B.  763. 

 Evidenee  of  Loai.]— If  the  forged  instru- 
ment Is  not  prodnced  at  the  trial,  the  but  proof 
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that  can  be  ^ven  of  its  loss  or  des traction  must 
be  adduced  before  a  copy  mar  be  used  as 
secondary  evidence.  Reg.  t.  BaU,  13  Cox,  C.  C. 
159. 

Prodaetlon  of  DooBBunti  —  PiitUcfe  of 

BoUeitor,] — Qocere,  whether  a  forged  document 
introstcd  by  the  prisoner  to  an  attorney,  as  an 
attorney,  can  be  produced  on  the  trial  for  the 
forgery.  Beg.-v.  Tylney,  1  Den,  C.  C.  319 ;  18 
L.  J.,  M.  C.  36.  And  lee  Catet  ante,  coL  1288  ; 
tad  tee  further  Etidekoe. 

Doeomant  not  Stamped.] — On  an  indictment 
for  forging  a  bill  of  exchange  the  bill  may  be 
given  in  evidence,  although  it  is  not  stamped. 
Rea)  V,  Hawhe*wood,  1  Leach,  C.  C.  257  ;  2  East, 
P.  C.  955 !  2  Term  Rep.  606,  n.  S.  P.,  Rex  v. 
Morton,  2  East,  P.  C.  Uoo  ;  1  Leach,  C.  C.  269,  n. 
See  now  54  &  65  Vict.  c.  39,  b.  14. 

Idmtity  or  ZTon-exiitenee  of  Fenon  whose 
Rune  Forged.] — It  is  essential  to  prove  the 
identity  or  non-existence  of  the  person  whose 
name  is  charged  to  be  forged,  bo  far  as  to  show 
that  it  is  not  the  handwriting  of  the  person  it 
pntports  to  be.  Rem  v.  Spennonby^  1  Leach,  C. 
C.  332  ;  2  East,  F.  C.  996.  S.  P.,  Rem  v.  Downi-g, 
2  East,  P.  C.  997. 

  By  what  WitneHSS.]— To  prove  the 

forging  of  a  bank  note,  it  is  not  necessary  that 
the  signing  clerk  at  the  bonk  should  be  pro- 
duced, if  witnesses  acquainted  with  his  hand- 
writing state  that  the  signature  to  the  note  is 
not  in  his  handwriting.   Anon.,  It,  &  K.  378. 

On  an  indictment  for  uttering  a  forged  cheque 
in  the  name  of  J.  W.,  on  Messrs.  C.  Q.  &  Co., 
who  were  army  agents  and  bankers,  evidence  by 
a  clerk  in  the  former  department  that  he  did  not 
know  any  customer  named  J.  W.,  and  that  he 
had  been  told  by  the  other  clerks  that  there  was 
not  any  such  customer  in  the  banking  depart- 
ment, is  sufficient  oa  the  part  of  the  prosecution 
to  call  upon  the  prisoner  to  show  that  there  was 
in  fact  such  a  person  as  J,  W,  having  an  account 
with  Messrs.  C.  Q.  &  Co.,  and,  in  the  absence  of 
such  proof,  is  sufficient  by  itself  for  the  jury. 
Rex  T.  Rrannan,  6  Car.  k  P.  326. 

XxtraneoQi  Xvldenee  that  Document  Invalid.] 

— Where  the  instrument  forged  is  legal  on  the 
face  of  it,  the  prisoner  may  be  legally  convicted, 
although  it  appears  from  extraneons  evidence 
that  the  foiged  instrument  would  not  have  been 
valid  in  law.  Reg,  t.  Pike,  2  M.  C.  C.  70 ;  3 
Jnr.  27. 

Original  Zntry  must  be  Prodnoad.] — Upon  an 
Indictment  for  forging  a  cheque  for  602.  10«., 
evidence  of  the  number  of  the  nolcs  in  which  it 
was  paid  was  rejected  in  consequence  of  the 
original  entry  not  being  fortlicomiiig  at  the  trial. 
Reg.  V.  Harvey,  11  Cox,  C.  C.  646. 

AdminlbUity  of  Writing  to  Compw*  with 
Fwgery.] — Copy  books  found  at  the  prisoner's 
house  containing  writing  by  the  prisoner,  and 
produced  by  a  policeman,  cannot  be  received  in 
order  to  compare  with  the  forget!  cheque.  76. 

On  an  indictment  for  forgery,  it  appeared  that 
the  prisoner,  on  the  discovety  of  the  forgery, 
being  suspected,  was  asked  to  write  his  name, 
for  the  purpose  of  comparison,  and  <Iid  so : — 
Held,  that  the  signature  was  not  admissible  on 
the  part  of  the  prosecution  for  that  purpose. 


Expert  Evidenee.]— On  a  trial  for  forgery  of 
a  bill  of  exchange,  an  expert  cannot  be  asked 
whether,  on  comparing  the  signatures  of  the- 
drawer,  the  acceptor,  and  tiie  indorser  of  the' 
bill,  he  is  of  opinion  that  they  are  all  written  1^ 
the  same  hand.  R^,  v.  Qileman,  6  Cox,  C,  C. 
163. 

On  an  indictment  for  uttering  a  forged  will,, 
which,  together  with  writings  in  support  of  it^ 
was  suggested  to  have  been  written  over  pencil 
marks  which  had  been  rubbed  out,  the  evAlence 
of  an  engraver,  who  has  examined  the  paper 
with  a  mirror,  and  traced  the  pencil  marks,  i» 
admissible  on  the  part  of  the  proeecutloo.  Reg.. 
V.  Williama,  8  Car.  &  P.  434. 

AdmissibUity  to  Implieate— Letter  Writtem 
by  Prisoner  to  Third  Person.]— In  a  case  of 
forging  and  uttering  a  forged  bill,  a  letter 
written  by  the  prisoner  to  a  third  person,  saying: 
that  such  person's  name  is  on  another  bill,  and 
desiring  him  not  to  say  that  that  bill  is  a. 
forgery,  is  receivable  in  evidence  to  show  guilty 
knowledge ;  but  the  jury  ought  not  to  consider 
it  as  evidence  that  the  other  bill  is  forged,  unlcs» 
such  bill  is  produced  and  the  forgery  of  it 
proved  in  the  usual  way.  Rex  v.  Forbet.  7  Car- 
&  P.  224. 

 Deposition  or  Examination  of  Pritimer.} 

— A.  was  charged  with  a  forgery,  and  B.  was  ex- 
amincil  on  oath  before  the  magistrate  as  a  wit- 
ness against  A.;  after  this  B.  was  himself 
charged  with  a  different  forgery ; — Held,  tlmfc 
the  deposition  of  B.  was  evidence  against  him  oa 
his  trial  for  the  forgery,  notwithstanding  it  was: 
taken  on  oath.  Rex  v.  Haworth,  4  Car.  Si,  P.  254. 

The  examination  of  a  person  taken  on  oath  as- 
a  witness  before  commissioners  of  buikroptcy^ 
is  admissible  against  him  on  a  charge  of  foigery^ 
he  having  been  cautioned  and  allcnved  to  elect 
what  questions  he  would  answer.  Reg.  v 
Wheater,  2  Lewin,  C.  C.  157  ;  2  M.  C.  C.  45. 

  Letter  from  Prisoner's  Brother  after 

Apprehension.] — On  an  indictment  for  forging  a. 
bank  note,  a  letter  purporting  to  come  from  the 
prisoner's  brother,  and  left  by  the  postman,  pur- 
suant to  its  direction,  at  the  prisoner's  lodgings^ 
after  he  was  apprehended  and  during  his  con- 
finement, but  never  actually  in  his  custody,  can- 
not be  read  in  evidence  against  him  on  his  triaU 
Rex  T.  Hud:,  2  Leach,  C.  C.  820. 

Zvidenoe  of  Knowledge.]— Uttering  a  forged 
order  for  the  payment  of  money  under  a  false 
representation  is  evidence  of  knowing  it  to  be 
foiged.   Rex  V.  Sheppard,  1  Leach,  C.  C.  226 
2  Eaat,  P.C.  967  ;  R.    B.  169. 

 '  Of  Eoxgery.] — Where  a  priscoier  nttcra 

an  instrument  with  a  forged  indorsement  or 
other  writing,  and  a  short  time  prcviottsly  the 
instrument  is  shown  to  have  been  in  his  posses- 
sion without  such  indorsement,  there  is  some- 
evidence  of  forgoiy,  although  there  is  no  prooC 
of  the  indorsement  being  in  the  prisoner's  hand- 
writing, or  if  it  is  even  shown  that  he  is  nnabte: 
to  virrite.   Reg.  v.  Janie$,  4  Cox,  C.  C.  90. 

Statement  of  Prisoner  ai  to  other  Doetunents;] 
— On  the  trial  of  an  indictment  for  foigery  tS 
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the  acceptance  of  a  bill  of  exchange,  evidence  of 
what  the  prisoner  said  respecting  other  bills  of 
exchange  which  are  not  in  evidence  is  not  ad- 
missible. Beg,  Cooke,  8  Car.  &  P.  S86.  But  see 
Seff.  T.  Brown,  2  P.  &  P.  559. 

Evidnuw  of  other  Offisnoes.] — L,  was  indicted 
for  felonioasly  having  in  his  possession  a  litho- 
graphic stone,  on  which  was  engraved  a  portion 
of  a  Dutch  coupon.  A  second  lithographic  stone 
was  foond  in  his  lodgings,  in  respect  of  which 
antitber  indictment  had  been  preferred  against 
him:  —  Held,  that  it  was  competent  for  the 
prosecntion  to  give  evidence  on  the  trial  ot  the 
lirst  indictment  of  what  was  on  the  secondstone. 
Jteg.  T.  Zei(fert,  10  Cox,  C.  C.  666. 

£  Jorladlctloit  to  Try. 

Evidence.] — On  an  indictment  for  forgery  at 
common  law,  it  is  not  necessary  to  prove  that 
the  party  charged  was  in  custody  before  the 
time  of  the  trial,  in  onler  to  give  jurisdiction 
nnder  11  Geo.  i  &  1  Will.  4,  c.  66,  s.  21.  Rt-g. 
V.  Smythiei,  T.  &.  M.  190 ;  I  Den.  C.  C.  49»  ; 
2  Car.  k.  K.  878;  19  L.  J.,  M.  C.  31;  13  Jnr.  1334; 

4  Cox,  C.  C.  94. 

A  verdict,  in  such  case,  of  "guilty  of  forging, 
but  there  is  no  evidence  of  its  having  been  done 
within  the  jurisdiction  of  the  court,"  amounts  to 
a  conviction.  Ih. 

Averment  as  to.] — Where  a  prisoner  was  tried 
for  forgery  in  the  county  where  he  was  in 
coBtody,  nnder  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  24, 
the  forgery  might  be  alleged  to  iiavc  been  com- 
mitted in  that  connty,  and  there  need  not  be 
any  averment  that  the  prisoner  was  in  custody 
there.   Hex  v.  Jama,  7  Car.  &  F.  663. 

g,  Eleotioit  at  Prarverie*. 

KinoT  Offmoe,  where  Faeti  nffiei«Bt  to  Can- 
Tiet  on  Chreeter.l— The  Bank  of  England  having 
preferred  several  indictments  for  uttering  and 
having  in  possession,  in  respect  of  the  same  note, 
and  having  elected  to  proceed  on  the  indictment 
for  having  in  possession  : — Held,  that  although 
tacts  sufhcicnt  to  support  the  capital  charge 
were  made  out  in  proof,  an  acquittal  for  the 
minor  offence  ought  not  to  be  directed,  because 
the  whole  of  the  minor  offenoe  was  proved,  and 
it  did  not  merge  in  the  larger.  Anon.,  B.  k  R. 
S78. 

The  bank  might  elect  to  proceed  on  an  indict- 
ment for  a  lesser  offence,  although  an  indictment 
had  been  found  for  a  capital  charge  in  respect  of 
foig:ing  the  same  note.  lb. 

When  Froseeutor  bound  to  Elect.] — On  a 

count  for  uttering  several  forged  receipts,  the 
court  will  not  put  the  prosecutor  to  his  election 
on  which  receipt  to  proceed,  if  they  be  all 
uttered  at  the  same  time.   Bern  t.  S^omat, 

5  East,  F.  C.  934. 

h.  Power  to  ulae  Forsred  Inatraments. 

Bight  to  detain  and  impound  lutraments,  on 
tlia  Oroudof  being  Fo^M.]— AbiUof  coats  of 
an  attorney  having  been  referred  to  one  of  the 
protboDotaries  of  the  common  picas  of  Lancaster 
teat  taxation,  the  client  produced  and  handed  to 
the  prothonotary  two  receipts  which  it  was 


alleged  contained  false  entries,  and  the  pro- 
thonotary  was  requested  to  retain  them.  It 
appearing  that  the  attorney  was  not  on  the  roll, 
he  declined  to  tax  the  bill  or  to  retam  the- 
receipts.  Ten  days  afterwards  the  client  brought 
an  action  of  trover  against  the  prothonotary  to 
recover  the  receipts.  No  proceaiings  had  been 
taken  by  any  parties  with  reference  to  the 
supposed  fraudulent  contents  : — Held,  that  the 
prothonotary  was  justified  in  withholding  th& 
receipts  for  a  limited  time ;  and  altfaotigh  h& 
could  not  ultimately  detain  them  from  the 
owner,  yet  an  action  brought  only  ten  day* 
after  he  received  them  was  prematurely  brought. 
JTiller  V.  Paget,  23  L.  T.  365. 

In  an  action  by  payee  against  makers  of  a. 
cheque,  in  which  they  pleaded  that  they  did  not 
make  thecheqne,  their  signatures  were  aiimitted, 
but  it  was  opened  for  the  defendants,  that  the 
defendants,  who  were  directors  of  a  company  of 
which  the  pUintiff  was  secretary,  kept  blank 
cheques,  with  their  signatures  to  them,  in  a  book, 
and  that  this  cheque  was  one  of  those  filled  up 
by  the  plaintiff  without  anthority.  The  judge 
intimated  that  this  would  be  a  forgery,  even 
though  the  whole  sum  the  cheque  was  drawn  for 
was  due  to  the  plaintiff.  The  plaintiff's  counsel 
elected  to  be  nonsuited,  and  the  judge  ordered 
the  cheque  to  be  impounded  in  the  hands  of  the 
associate,  but  would  not  order  the  plaintiff  to  be 
taken  into  custody,  as  no  evidence  of  any  forgery 
had  been  ^vcn,  and  the  whole  matter  rested 
upon  the  statement  of  counsel  only.  J%ower  t. 
Shau;  2  Car.  &  K.  70S.  S.  P.,  Wrifht't  Caae,  1 
Lewin,  C.  C.  185. 

B.  UTTERING  FORGED  INSTRUMENTS. 

1.  What  it  an  Uttering,  1298. 

2.  Evidence  and  Trial,  1803. 

1.  What  is  an  Uttebinq. 

Oenoine  bidonemeiit.]— The  uttering  a  bill 

with  a  genuine  indorsement,  under  pretence  of 
being  the  indorser,  will  not  subject  the  party  to 
an  indictment  as  for  uttering  a  forged  instru- 
ment, as  it  is  only  a  misdemeanour.  Rex  v. 
Uevey,  B.  &  B.  407,  n. ;  2  East,  F.  C.  566,  856  ; 
1  Leach,  0.  C.  229. 

Bill  to  Friioner's  Order— Ifo  IndormuBt.] — 

Forging  a  bill  payable  to  the  prisoner's  own 
order,  and  ntteriug  it  without  an  indorsement  aa 
a  security  for  a  debt,  is  a  complete  offenoe  if  done- 
with  a  fraudulent  intent,  the  bill  having  beea 
issaed  to  obtain  credit,  ihou^  aa  a  pledge  only. 
Rsx  V.  Birkitt,  B.  &  B.  86. 

Bill  to  Drawer's  Order — ^No  Indonemeut.] — 

Uttering  a  forged  bill  of  exchange  purporting  to 
be  payable  to  the  drawer's  order,  with  intenc  to 
defraud,  is  a  complete  offence  although  tiiere  ia 
no  indorsement  npon  it  importing  to  be  the 
drawer'a   Rex  t.  Wicht,  B.  &  B.  149. 

Statute  Fassed  after  Forgery  and  befora 

Uttering.] — On  an  indictment  for  forginga  scrip 
receipt,  it  must  appear  that  the  receipt  was- 
signal  subsequently  to  the  passing  of  the  stotute 
on  which  the  indictment  is  founded ;  bat  though 
signed  before,  yet,  if  it  was  uttered  rfter  the 
passing  of  the  act,  the  prisoner  may  be  convicied 
on  the  count  for  uttering  it,  knowing  it  to  be 
forged.     Rex  v.  Rwteg,  2  Leach,  C.  C.  808, 814. 
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Km  Skowtng  Initnuiuiit] — Showing  a  man 
SQ  iDStrtunent,  the  uttering  of  which  would  be 
criminal,  thouffb  with  an  intent  of  raising  a  false 
idea  in  him  of  the  pai-ty's  substance,  is  not  an 
uttering.   Retg  v.  Shvhvrd,  R.  ic-R.  200. 

If  A.  exhibits  a  forged  receipt  to  B.,  a  person 
with  whom  he  is  claiming  credit  for  it,  this  ia  an 
uttering,  although  A.  refnaes  to  part  with  the  pos- 
sessiraif^tbepapcroutof  Ushimd.  Beg.  ■v.  Mad- 
ford,  1  Car.  ft  E.  707  ;  1  Sen.  C.  C.  69 ;  1  Cox, 
C.  C.  168. 

Leaving  Soenmnit  Sulod  ap.] — ^Kor  will  the 
shewing  of  a  foiled  receipt  and  leaving  it  after- 
wards, sealed  ap,  with  the  person  to  whom  it  was 
shewn  under  cover,  that  he  might  take  charge  of 
it,  OB  being  too  vidoable  to  be  carried  about,  be 
an  uttering.   Bern  t.  S&uhard^  B.  ft  B.  300. 

Deliveiy  of,  to  Carrier  in  Boz.l — Delivering  a 
box  containing  forged  stamps  to  the  party's  own 
servant,  that  lie  may  carry  them  to  an  Inn,  to 
be  fonrarded  by  the  carrier  to  a  customer  in  the 
country,  is  an  uttering.  Bex  v.  Gdlieottf  R.  & 
B.  213  ;  3  Leach,  C.  C.  1048  ;  4  Taunt  300. 

Application  to  Purchase  Forgod  ZTotei.] — 

The  offence  of  disposing  and  putting  away 
forged  bank  notes  is  complete,  although  the  per- 
son to  whom  they  are  disposed  was  an  agent  for 
the  bank  to  detect  utterers,  and  applied  to  the 
prisoner  to  purchase  forged  notes,  and  had  them 
deUvered  to  him  as  forged  notes,  for  the  purpose 
of  disposing  of  them.  Rob  v.  Holden,  R.  ic  B. 
154  :  2  Leach,  C.  C.  1019  ;  2  Taunt.  334  ;  11 
JB.  E.600. 

Presenting  to  Bank  Clork — Alteration  After- 
TrardB.^ — If  a  pereon  presents  a  bill  of  exchange 
for  payment,  nith  a  forged  indorsement  upon  it 
of  a  receipt  by  the  payee,  and  the  clerk  to  whom 
he  presents  it  objects  to  a  variance  between  the 
speUing  of  the  payee's  name  in  the  bill  and  the 
indorsement,  upon  which  the  person  alters  the 
indorsement  into  a  receipt  by  himself  for  the 
payee ;  semble,  that  the  act  of  presenting  the 
biO  to  the  clerk  previously  to  his  objection  is 
sufficient  to  constitute  the  offence  of  uttering 
the  forged  indorsement.  Bw  v.  Armottt  6  Car.  ii, 
P.  408. 

Kote  Given  as  a  Specimen.]— If  an  engraving 
of  a  lorged  note  is  given  to  a  party  as  a  pattern 
or  as  a  specimen  of  skill,  the  party  giving  it  not 
intending  that  the  particular  note  should  be  put 
in  circulation,  it  is  not  an  uttering.  Bet  v. 
J/arrit,  7  Car.  ft  P.  428. 

By  Third  Person.] — Upon  proceedings  before 
justices  against  a  pawnbroker,  under  30  ft  40 
Geo.  3,  c.  99,  s.  14,  he  dcHvering  to  them, 
through  ^e  hands  of  his  attorney,  a  fialse  and 
fabrii»ted  duplicate  of  goods  that  bad  been 
pledged  with  him,  is  an  uttering  by  the  pawn- 
broker. Beg.  V.  Iltchie,  Dears.  &  B.  17<i  ;  26 
L.  J.,  M.  C.  90  ;  3  Jur.  (N3.)  419  j  4  W.  R. 
«05  ;  7  Cox,  C.  C.  257. 

Bill  of  Pictitioua  Fwion.  — Putting  off  a  bill 
of  exchange  of  A,  an  existing  person,  as  the  bill 
of  exchange  of  A,  a  fictitious  person,  is  a  feloni- 
ous uttering  of  the  bill  of  a  fictitious  drawer. 
Jteg.  V.  AUbitt,  6  Coje,  C.  C.  320. 

QMag  PoGunent  to  be  Handed  to  Anotber.J 


— ^If  A.  gives  to  B.  a  forged  certificate  of  a  pre- 
tended marriage  between  himself  and  B..  in 
order  that  B.  may  give  it  to  a  third  party,  A.  is 
not  guilty  of  an  uttering.  Bsg,  v.  Msj/uiood,  3 
Car.  ft  K.  362. 

If  a  person  knowingly  delivers  a  forged  bank 
note  to  another,  who  knowingly  utters  it  accord- 
ingly, the  prisoner  who  delivered  such  note  to  be 
put  off  might  have  been  convicted  of  having  dis- 
posed and  pntaway  the  same  on  15  Geo.  2,  c.  13, 
s.  11.  Bex  V.  Palmer,  R.  &  R.  72  ;  1  Bos.  ft  P. 
CN.B.)  96  ;  2  Leach,  C.  C.  978. 

Pass  of  Bisoluu^ttd  Prisoner.] — ^A  woman  w^ho 
applies  to  a  relieving  officer  for  money  on  a 
forged  pass  of  a  dischai^ed  prisoner,  purporting 
to  have  been  given  under  5  Geo.  4,  c.  85,  and 
produces  it  to  such  oflScer,  may  bo  convicted  of 
ottering  a  forged  warrant  and  order  for  the 
payment  of  money,  although  the  forged  pas^ 
direct  the  money  mention^  in  it  to  be  paid 
to  "William  Henry"  on  his  giving  a  receipt. 
Beg.  V.  M'OmHdl,  1  Car.  ft  K.  371 ;  3  M.  C.  C. 
298. 

Uttering  in  England— Cheque  Circulated 
Abroad.]— On  an  indictment  for  forging  antl 
uttering  a  cheque  or  an  order  for  the  payment  of 
money,  it  appearing  that  the  cheque  was  dated 
as  if  drawn  abroad;  'bat  there  being  evidence, 
by  comparison  of  handwriting,  that  it  was  drawn 
abroad,  and  also  evidence  that  he  caused  it  to  bu 
presented  to  a  banker  abroad,  through  whom  it; 
was  presented  in  this  country  without  a  stamp  : 
— Held,  that  the  prisoner  might  be  convicted 
of  uttering  it  in  this  country,  if  he  set  it  in 
circulatirai  abroad.  Beg.  v.  Taylor^  4  F.  ftF. 
511. 

Bonds  Beoeived  Abroad  by  Post— Dealing 
with  Proceeds  in  England.] — A  company  in 
Brussels  received  on  4th  January  a  letter  from 
k  Co.,  a  firm  in  London,  containing  a  number 
of  foreign  bonds  for  nogotiation.  They  accord- 
ingly on  the  5th  January  sent  to  N.  &  Co.,  by 
peat  a  cheque  for  1,5001,  On  6th  January  the 
cheque  was  paid  into  a  bank  in  Ijondon  by  T., 
the  only  peimn  known  at  N.  ft  Co.'8  ofBces,  to 
the  account  of  "S.  ft  Co. ;  and  on  7th  January 
cheques  drawn  by  N.  &  Co.  were  presented  at 
Huch  bank  by  T.,  who  received  1,496Z.  in  respect 
thereof.  On  the  12th  January,  F.,  who  was  an 
associate  of  T.,  endeavoured  to  telegraph,  under 
an  assumed  name,  a  sum  of  money  from  Londoa 
to  Stockholm,  but  was  too  late  to  do  so.  Upoti 
an  indictment  which  charged  F.  and  T.  with 
having  forced  and  uttered  the  bonds  with  intent 
to  defraud : — Held,  that  it  was  a  question  for 
the  jury  whether  there  was  sufficient  evidence 
of  the  forged  bonds  having  been  postal  in  this 
country;  and  that,  if  they  were  satisfied  Hint 
there  was  sufficient  evidence,  they  could  find 
both  the  prisoners  guilty  of  uttering  the  forged 
bonds  upon  the  indictment.  Beg.  v.  Fiukdatetn., 
16  Cox,  C.  C.  107. 

ITttsring  Beoeipts  to  get  Credit  therefft>m.]— 

A.  applied  to  B.  to  lend  him  money,  and  gave 
him  the  name  of  the  defendant  as  a  surety.  B. 
went  to  him,  and,  to  satisfy  himself  of  bis  rc- 
spectabihty,  asked  to  see  his  receipts  for  rent 
and  taxes.  The  defendant  placed  m  the  hands 
of  B.,  for  his  inspection,  three  documents  pur- 
porting to  be  receipts  for  poor  rates,  with  the 
intent  to  induce  B.  to  advance  pioney  to  A,  One 
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of  these  receipts  was  forged.  B.  inspected  the 
documents,  and  then  retomed  them  to  the  defen- 
dant : — Hdd,  that  the  defendant  might  be  con- 
yicted  of  uttering  a  forged  receipt,  and  that,  for 
the  puipoee  of  rendering  him  Sable,  it  was  not 
necessary  that  the  receipt  should  be  used  to  get 
credit  upon  it  bj  its  opentting  as  a  receipt,  but 
that  it  was  safflcient  if  he  osed  it  frandolently  to 
obtain  money  by  means  of  it  B«f.  t.  Ion,  2 
Den.  C.  C.  475  ;  21  L.  J.,  M.  C.  166  j  16  Jur.  746  ; 
6  Cox,  C.  0. 1. 

Hcdd,  also,  that  it  was  immaterial  whether  the 
money  to  be  obtained  by  means  of  it  was  for 
himself  or  for  any  other  person.  lb. 

The  prisoner,  servant  o£  A.,  applied  to  B.  for 
payment  of  17*.  due  from  B.  to  A.  B.  refused  to 
pay  it  without  A.'s  receipt.  The  prisoner  went 
away  and  returned  with  a  docomentas  follows : — 
"  Beoeived  from  Mr.  Bendon,  due  to  Mr.  War- 
man,  17<.  Settled."  Wboeupon  B.  paid  the 
debt : — Held,  a  question  for  tht  jury  whether 
.the  prisoner  tendered  the  receipt  as  the  hand- 
writing of  A.,  which  would  make  him  liable  on 
this  indictment ;  or  as  his  own,  which  wonld 
make  hia  act  a  false  pretence.  Meg,  v.  Inder,  1 
.Den.  C.  C.  323  ;  2  Car.  &  E.  636. 

A.  was  treasurer  of  an  nnenroHed  friendly 
society,  and  it  vraa  his  duty  to  receive  contribu- 
tions from  the  members,  and  pay  them  into  a 
bank  in  his  own  name  for  the  benefit  of  the 
society.  At  meetings  pf  the  society  he  produced 
to  the  members  a  fictitious  pass-book,  purporting 
to  vouch  for  the  p^ment  ot  moneys  mm  into 
the  bank.  This  tK»k  did  not  truly  represent  the 
«tate  of  the  account  between  himsdf  and  the 
bank.  He  also  at  varipus  times  drew  out  moneys 
which  he  hod  paid  in,  and  appropriated  them  to 
his  own  use.  He  was  convicted  upon  an  indict- 
ment which  charged  him  with  uttering  a  receipt 
tor  money,  the  jury  finding  that  he  presented  a 
false  account,  with  intent  thereby  to  obtain 
credit  for  having  duly  paid  into  the  bank  the 
various  sums  which  he  had  received,  and  to  be 
continued  in  his  office  of  treasurer  with  a  view 
to  obtain  other  moneys  from  the  society,  which 
he  might  fraudulently  appropriate  to  his  own 
use : — Held,  that  the  conviction  was  right.  Heg. 
T.  Smith,  L.  &  C.  168 ;  SI  L.  J.,  M.  C.  154 ;  8 
Jot.  (N.s.)  572  ;  6  L,  T.  300;  10  W.  H.  583  ;  9 
Cox,  C.  C.  162. 

A  paid  secretary  of  an  unenrolled  friendly 
society,  of  which  his  wife  was  a  member,  was 
directed  by  the  society  to  pay  into  a  savings 
bank  40J.,  given  him  for  that  purpose.  At  the 
next  meeting  he  handed  in  a  book,  indorsed 
*'  Savings  Bank,  New-street,  Huddersfield,"  and 
on  which  was  written.  "  1855,  Oct.  30,  received 
AOl."  The  indorsement  on  and  entry  in  tlie  book 
were  forgeries,  and  the  money  had  not  been  paitl 
into  the  bank.  He  was  convicted  of  uttering 
this  document,  knowing  it  to  bo  forged  : — Held, 
that  the  conviction  was  right.  M^,  v.  Moody, 
L.  k.  C.  173 ;  31  L.  J.,  M.  C.  156 ;  8  Jur.  CN.S.) 
£74;  6L.T.301;  10W.B.585  ;  9  Cox,  C.  C. 
166. 

,  Oonditloiud.'] — A  conditional  uttering  of  a 
forged  instrument  is  as  much  a  crime  as  any 
other  uttering.  Where  a  pci-son  gave  a  forged 
acceptance,  knowing  it  to  be  so,  to  the  manager 
of  a  oanking  company  where  he  kept  an  account, 
saying  that  he  hoped  this  bill  would  satisfy  the 
bank  as  a  security  for  the  debt  he  owed,  and  the 
manager  replied  that  that  wonld  depend  on  the 
result  of  inquiries  respecting  the  acceptance : — 


Held,  a  sufficient  uttering. 
St  p.  582. 


Reg.  T.  Globe,  8  Gar. 


Intent  to  Defraud  is  KeMstary.]— Where  a 
person  had  made  alterations  in  a  diploma  of  the 
College  of  Surgeons,  to  make  it  ap[)ear  to  be  a 
document  issued  by  the  college  to  nim,  and  had 
hung  it  np  in  his  house,  and  showed  It  to  certain 
persons,  it  was  found,  by  the  case  reserved  for 
the  court,  that  he  had  no  intent,  in  the  uttering 
and  publishing,  to  commit  any  particular  fraud 
or  specific  wrong  to  any  individual : — Held,  that 
he  could  not  be  convicted  of  uttering.  Meg,  v. 
Sodgton,  Dears,  ft  B.  8 ;  SS  L.  J.,  M.  C.  78  ; 
2  Jur.  Ck.s.)  463  ;  4  WT.  B.  S09 ;  7  Cox,  0.  C. 
122. 

On  a  charge  of  uttering  a  receipt  with  intent 
to  defraud,  the  uttering  being  to  the  employer, 
and  he  appearing  to  tiave  be^  indebted  to  the 
prisoner  at  the  time,  natives  an  intent  to  de- 
fraud.  Reg.  T.  Bradford,  2  F.  ft  F.  859. 

Uttering  a  forged  stock  receipt  to  a  person 
who  employed  the  prisoner  to  buy  stock  to  tliat 
amount,  and  advanced  the  money,  is  sufficient 
evidence  of  an  intent  to  defraud  that  person ; 
and  the  oath  of  the  person  to  whom  the  receipt 
was  uttered  that  he  believed  the  prisoner  bad  no 
such  intent  will  not  repel  the  presumption  of  an 
intention  to  defraud.  Rex  y.  Skeppard,  1  Leach, 
C.  G.  226  ;  2  East,  P.  C.  967  i  B.  ft  B.  169. 

Fraud  actually  Perpetrated.]  —  Uttering  a 
forged  instrument,  the  forgery  of  which  is  only 
a  forgery  at  common  law,  is  no  offence,  unless 
some  fraud  is  actually  perpetrated  by  it ;  and 
where  in  such  case  the  indictment  contained 
some  counts  for  forging  the  Instrument  and 
others  for  ntterii^  it,  and  the  defendant  was 
acquitted  on  the  counts  for  the  forgery,  and 
convicted  on  the  counts  for  the  uttering,  judg- 
ment was  arrested.  Beg.  v.  Bouit,  2  Car.  ft  K. 
604. 

The  forgery  of  a  railway  pass,  to  allow  the 
bearer  to  pass  free  on  a  railway,  is  a  forgery  at 
common  law ;  bnt  the  uttering  of  it  per  se  is  not 

a  misdemeanour.  lb. 

A  person  was  indicted  for  forging  a  testimonial 
to  his  character  as  a  schoolmaster,  and  the  indict- 
ment also  charged  him  with  having  uttered  the 
forged  document.  The  jury  acquitted  him  of  the 
forgery,  but  found  him  guilty  of  the  uttering  with 
intent  to  obtain  the  emoluments  Of  the  place  of 
schoolmaster,  and  to  deceive  the  prosecutor : — 
Held,  that  this  finding  of  the  jury  amounted  to 
an  offence  at  common  law,  of  which  the  prisoner 
was  properly  convicted.  .Hot.  v.  Sftarman,  Dears. 
G.  G.  28.5 ;  23  L.  J.,  M.  C.  51  ;  18  Jur.  157 ;  2 
W.  B.  227  ;  6  Cox,  G.  G.  812. 

Joint  TTttering,]— Where  three  were  jointly 
indicted  for  feluniously  iising  plates,  containing 
impressions  ot  forged  notes  : — Held,  that  the  jury 
must  select  some  one  particular  time  after  all 
three  had  become  connected,  and  must  be  s-itisficd, 
in  order  to  convict  them,  that  at  such  time  they 
were  all  either  present  together  at  one  act  of 
using,  or  assisted  in  such  one  act,  as  by  two  using, 
ond  one  watching  at  the  door  to  prevent  the  others 
being  disturbed,  or  the  like  ;  and  that  it  was  not 
sufficient  to  show  that  the  parties  were  general 
dealers  in  forged  notes,  and  that  at  different  times 
they  had  singly  used  the  plates,  and  were  indi- 
vidually in  possession  of  forged  notes  taken  from 
them.  Jle»  v.  SarrU,  7  Car.  &^  416.  .  . 
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V.  was  indicted  for  uttering  forged  post-office 
money  orders.  U.  and  S.  were  joined  in  the  in- 
dictment and  coDTicted.  They  had  gone  to  the 
shop  where  V,  uttered  the  orders,  remaining  out- 
aide  in  a  cab  so  situated  that  they  could  not  see 
or  be  seen  by  the  people  in  the  shop.  They  had 
previously  accompanied  V.  to  another  shop,  where 
he  failed  to  get  change  for  the  orders,  and  they 
assisted  him  in  taking  away  the  goods  obtained 
at  the  secraid  shop : — Held,  that  though  they  were 
not  in  the  cab  for  the  purpose  of  talcing  part  in 
aiding  or  assisting  in  the  actual  act  of  uttering, 
they  were  rightly  convicted,  Rrg.  v.  Vanderttein. 
16  Ir.  C.  L.  B.  674  ;  10  Cox,  C.  C.  177. 

2.  ETIDE1H3E  AKD  TBIAL. 

Qnilty  KBoiri«dg«— XridaBM  of  other  Vttor- 
isgi.] — The  prisoner,  who  had  been  stamp  dis- 
tributor of  the  Queen's  Bench  Division,  was 
indicted  for  uttering  three  law  forms  with 
forged  stamps  impressed  thereon.  The  forms 
which  were  the  subject  of  the  indictment  were 
those  ordiwuilj  used  by  the  stamp  distribntor 
of  the  Exchequer  Division,  and  ^>x>re  bis  particular 
mark.  It  sometimes  happens  that,  in  the  pro- 
cess of  stamjiing,  a  second  sheet  of  paper  is 
inadvertently  placed  under  the  sheet  which  is 
brought  into  contact  with  the  die  ;  this  second 
sheet  receives  an  impression,  but  of  a  fainter 
character,  and  one  widch  can  be  distinguished 
from  the  impression  made  on  the  outer  sheet. 
These  seccmd  sheets  are  termed  "blinds,"  and 
are  never  supposed  to  be  issued  by  the  atunping 
department,  or  regarded  as  genuine  stamps. 
The  principal  defence  was  that  when  the 
prisoner  sent  to  purchase  genuine  stamps  at  the 
custom  house,  his  messenger,  either  deceived  by 
the  guilty  party  or  in  collusion  with  him,  brought 
back  these  "  bUnds,"  which  were  then  innocently 
sold  by  the  prisoner.  To  meet  this  defence, 
counsel  for  the  crown  proposed  to  give  in  evi- 
ncnce  several  documents  from  the  files  of  the 
Queen's  Bench  Division,  which  were  on  forms 
headed  with  the  printed  device  nsed  on  the 
prisoner's  forms,  and  date  stamps  on  which  were 
proved  by  the  evidence  of  an  expert  to  have 
been  made  with  the  same  instrument  as  the 
forged  stamps  on  the  documents  the  subject  of 
the  indictment ;  and  in  the  prisoner's  office 
implements  were  found  suitable  for  the  forging 
of  snch  stamps.  These  documents  were  sub- 
mitted by  the  learned  judge  to  the  jury,  not- 
withstanding that  the  prisoner's  counsel  objected 
to  their  reception  on  the  ground  that  there  wns 
not  suJScient  evidence  to  connect  the  prisoner 
with  them: — Held  (Fitzgerald,  B.,and  Barry,  J., 
dissenting),  that  there  was  sufficient  cviticncc  to 
connect  the  prisoner  with  these  documents,  and 
of  their  having  been  uttered  by  him  ;  and  that 
they  were  rightly  submitted  to  the  jury  as  evi- 
dence of  guilty  knowledge  in  uttering  the  stamped 
instruments  which  were  the  subject-matter  of  the 
indictment.  Beg.  T.  OtUUmgh,  10  Ii.  B.  Ir.  241  ; 
15  Cox,  C.  C.  92. 

On  a  trial  for  uttering  a  forged  note  scienter, 
the  admUeibility  of  evidence  of  other  uttcrings 
is  not  affected  by  Beg.  v.  Oddy  (2  Den,  C.  C.  264). 
Beg.  V.  Ch-een,  3  Car.&  K.  209. 

Upon  an  indictment  for  disposing  of  and 
putting  away  a  forged  bank  note,  knowing  it  to 
be  forged,  the  prosecutor  may  give  evidence  of 
other  forged  notes  having  been  uttered  by  the 
prisoner,  in  order  to  prove  his  knowledge  of  the 
forgei7.  Bex  v.  Wylie,  1  Boa.  &  P.  (Kj.)  92 ; 


2  Leach,  C.  C.  983.  S.  P.,  Bex  v.  TaUenall,  1 
Bos.  &  P.  (N.B.)  93,  n. 

So  proof  that  a  prismer  had  in  his  wmeaAam 
other  Dills  or  notes  of  the  same  kind  is  admissible^ 

Bex  V.  Hough,  B.  &  B.  120. 

So  proof  that  he  pointed  out  where  sucb 
others  were  hidden.  Bex  v.  Bowleyy  BayL 
Bills,  446. 

If  the  possession  of  other  forged  Instruments  iar 
ofiered  in  evidence  to  prove  a  guilty  knowledge^ 
there  must  be  regular  evidence  that  such  instm- 

ments  were  forg^  ;  proof  that  the  prisoner  re- 
turned the  money  on  such  an  instrument,  andt 
received  the  instrument  back,  is  not  sufficient, 
without  producing  the  instrument  or  duly  ac- 
counting for  its  non-production.  Bex  v.  Millard^ 
B.  tc  B.  245. 

Upon  an  indictment  for  uttering  a  forged  note,, 
evidence  la  admissible  of  the  prisoner's  having,  ab 
a  prior  time,  uttered  another  forged  note  <^  the 
same  manufacture  ;  and  also  that  other  notes  of 
the  same  fabrication  had  been  found  on  the  fileft 
of  the  bank,  with  his  handwriting  on  the  back  of 
them,  in  otder  to  show  his  knowledge  that  the 
note  mentioned  in  the  indictment  was  a  forgery. 
Rex  V.  Ball,  B.  &  B.  IS2;  1  Camp.  324  ;  2 
Leach,  C.  C.  987,  n.  ;  10  B.  B.  695. 

If  a  second  uttering  is  made  the  subject  of  a- 
distinct  indictment,  it  cannot  be  given  in  evidence 
to  show  a  guilty  knowledge  in  a  former  uttering. 
Bex  V.  SmUk,  2  Car.  k  P.  6S3. 

On  an  indictment  for  tittering  forged  Polish 
notes,  conversations  with  the  prisoners  respecting 
the  torgetj  and  circulation  of  forced  Austrian 
notes  are  admissible  to  prove  the  scienter.  Bex- 
V.  Sarria,  7  Car.  &  P.  429. 

On  an  indictment  for  ei^raviog  or  ntterinp 
notes  of  a  foreign  prince,  evidoice  of  a  recent 
engraving  or  atterii^  notes  of  another  foreign 
prince  is  admissible,  in  proof  of  a  guilty  know- 
ledge.  Bex  T.  Ballt,  1  M.  C.  C.  470. 

In  a  prosecution  for  foi^ng  and  uttering  a. 
receipt,  knowing  it  to  be  forged,  it  was  proposed 
to  give  in  evidence  other  acts  of  forgety  by  the 
prisoner,  against  the  same  prosecutor,  asevidence 
of  guilty  knowledge,  on  the  count  for  nttering. 
It  was  objected  that  they  could  only  be  given  in 
evidence  if  they  were  forgeries,  and  there  was  no- 
evidence  of  that  without  first  asking  the  jury  to- 
find  them  so,  which  was  not  the  issue  they  had 
to  try : — Hehl,  that  the  whole  evidence  must  be 
confined  to  the  document  they  were  proceeding 
upon,  withont  at  all  trenching  upon  the  rules  as. 
to  uttering  in  other  cases.  Jleg.  v.  Moore,  1 
F.  &  F.  73. 

UjKm  an  indictment  for  uttering  a  forged 
bill,  the  previous  uttering  of  other  bills  forged 
in  other  names  may  be  given  in  evidence  iik 
proof  of  guilty  knowledge.  Beg.  v.  Salt,  3  F.  ft  F. 
634. 

It  IB  impracticable  to  lay  down  any  general 
rule  as  to  the  time  within  which  such  previous- 
uttering  must  have  taken  place,  in  order  to  be 
admissible.  Jb. 

In  order  to  show  a  guilty  knowledge,  on  aik 
an  indictment  for  uttering  forged  ba^k  notes,, 
evidence  of  another  uttering,  suuequently  to  the 
one  charged,  is  not  admissible,  unless  the  latter 
uttering  was  in  some  way  connected  with  the 
principal  case,  or  it  can  be  shown  that  the  notes- 
were  of  the  same  manufacture  ;  for  only  previous, 
or  contemporaneous  acts  can  show  quo  animo  & 
thing  is  done.  Bex  v.  3'avemer,  Car.  C.  L. 
195. 

Statements  made  by  the  ptis(m^  with  r^er- 
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«nce  to  tfae  drawer  of  a  bill  of  exchanj^  on  a 
proriouB  occasion  when  be  applie<l  to  get  a  bill 
discounted  are  admissible  in  evidence  on  n  charge 
•of  nttering  a  subsequent  bill  represented  by  him 
M  being  drawn  by  the  same  person.  Jteg.  v. 
Mtbett,  6  Cox,  C.  C.  820. 

Bnffldenej  tt  EridsnM  to  nutain  ConTietioii.] 

— A  biU  was  addressed  to  Messrs.  Williams  Ic  Co., 
banken,  Birchin-lane,  London,  and  there  might, 
at  ttut  time,  haye  been  n  ^  on  the  lower  left- 
hand  comer  of  the  bill ;  the  prisoner  was  asked 
at  the  time  whether  the  acceptors  were  lA'llliams, 
Birch  &  Co.,  and  his  answer  importctl  that  they 
-were.  Williams,  Birch  ft  Co.  lived  at  No.  20, 
Birchin-lane,  and  it  was  not  their  acceptance. 
There  were  no  other  known  bankers  in  liondon 
using  the  style  of  Williams  &  Co.  ;  but  at  No.  3, 
Birchin-lane,  the  name  of  "  WlUiams  &.  Co."  was 
■on  the  door  ;  and  some  bills  addressed  to  Messrs. 
Williams  ft  Co.,  bankers,  Swansea,  had  been 
accepted,  payable  at  No.  3,  and  had  been  paid 
there.  There  was  no  evidence  who  lived  at 
No.  3,  but  another  bill  of  the  same  tenor  as  that 
in,  question,  drawn  by  the  prisoner,  had  been 
Accepted  there : — Held,  that  on  these  facts  he 
-was  improperly  convicted  of  uttering  a  forged 
Acceptuice,  knowing  it  to  be  forged.  Bsx  v. 
Wattt,  B.  ft  B.  436  ;  3  Br.  ft  B.  197  ;  6  Uoore. 
442  ;  9  Price,  620. 

On  a  charge  of  nttering  an  order  or  a  request 
for  ihe  deUvery  of  goods,  proof  of  the  receipt 
■of  goods  by  the  prisoner  is  no  evidence  of  the 
■uttering.    Iteff.  v.  Johnson,  6  Cox,  C.  C.  18. 

Upon  an  indictment  {or  uttering  a  forged 
acceptance  to  a  bill  of  exchange,  where  the  only 
■«Tidence  of  ottering  is  tiiat  the  bill  came  enclosed 
in  a  letter  in  the  prisoner's  handwriting,  it  is  not 
necessary  to  prove  any  act  of  uttering  either  by 
putting  the  letter  into  the  poet  himself,  or  com- 
missioning anyone  else  to  do  so,  but  it  is  a 
onestion  of  btct  for  the  jury.  Meg.  v.  McQuin, 
1  Cox,C.C.S4. 

On  an  Indictment  for  ottering  a  forged  bill,  it 
-was  proved  that  the  prisoner  had  drawn  and 
indorsed  the  bill  in  the  name  of  another,  and 
that  it  had  been  paid  into  the  prisoner's  bankers, 
and  placed  to  the  credit  of  his  account,  but  by 
-whom  or  when  it  had  been  so  paid  in  did  not 
-appear : — Held,  no  proof  of  an  uttering,  dis- 
posing, or  putting  off.  Iteg.  t.  LiMif  I  Cox, 
•C.  C.  868  ;  2  Cox,  0.  C.  56. 

XlMtion  by  Froieeator  a«  to  what  Taets  he 
"Belies  on.]— -On  an  indictment  for  ottering  a 
foiled  bill  of  exchange,  the  judge  will  hear 
-evidence  of  all  the  facts  which  form  part  of  one 
-continued  transaction  relating  to  the  uttering  of 
the  bUl,  and  will  not  press  the  prosecntor  to 
■elect  wlut  particolar  fact  he  means  to  rely  ui>oq 
as  the  uttering  till  the  case  for  the  ptosecotion 
is  closed.   JiesB  t.  HaH,  7  Car.  ft  P.  662. 

Tmne.] — Putting  a  letter  into  the  Manchester 
poetK^ee  containing  a  forged  instrument  is  an 
utterii^  in  the  connty  of  Lancaster,  and  the 
post-mark  is  evidence  at  snch  an  uttering.  Rex 
T.  JPerkin,  2  Lewin,  C.  C.  IfiO. 

XiirlsdietioiLj — Uttering  in  England  a  forged 
note,  payable  m  Ireland  only,  was  within  the 
Forgery  Acts  prior  to  11  Geo.  4  ft  1  Will. 4,  c.  66. 
Jteio  V.  Xirktoood,  1  M.  C.  C.  311.   [Am  aato 
•  24  ft  26  Vict.  0.  98,8.40.] 


C.  EFFECT  OF  FORGEItY. 

Liability  ofPartnerthip.]— A.,B.  and  C.  were 
proprietors  of  stock  as  trustees,  and  C,  D,  and 

E.  were  bankers.  C.  executed  a  letter  of  attor- 
ney empowering  D.  and  £.  to  sell  the  stock,  and 
forged  the  signatures  of  A.  and  B.  The  stock 
was  sold  and  transferred  in  the  books  of  the 
Bank  of  England,  to  the  credit  of  the  boyers, 
and  the  produce  of  the  stock  was  paid  into  the 
banking-house  of  C,  D.  and  E. ;  C.  was  after- 
wards tried  and  convicted  of  forging  a  similar 
instrument,  and  executed  : — Held,  upon  an  issue 
directed  in  chancery  (it  being  part  of  the  order 
that  no  objection  should  be  taken  that  he  was 
interested  as  a  trustee,  and  a  partner  in  the 
banking-house),  that  the  money  received  by  the 
banking-house  constituted  a  debt  due  from  them 
to  the  trusteeB.  Stmte  v.  Jfar«A,  6  B.  ft  C.  Sol ; 
R.  ft  M.  864  ;  8  D.  ft  B.  71 ;  6  L.  J.  (oA)  K.  B. 
201. 

F.,  a  partner  in  a  banking-house,  transferred 
bank  stock  belonging  to  a  customer,  by  a  forged 
power  of  attorney ;  the  proceeds  were  paid  to 
the  account  of  the  partnership,  and  afterwards 
appropriated  by  F.,  who  was  subsequently 
executed  for  other  forgeries,  and  a  commission 
i^ued  against  the  other  partners,  who  were 
ignorant  of  the  transaction,  but  with  common 
diligence  would  have  known  of  it :  —Held,  the  ens- 
tomer  could  maintain  an  action  against  the 
partners  for  money  had  and  received.  Keating  y. 
Marik,  1  Mont,  ft  Ayr.  682.   Affirmed,  Id.  592. 

Mousy  lud  and  BeeslTed.]— A  party  whose 
stock  has  been  sold  under  a  forged  power  of 
attorney  may  recover  the  value  as  money  had 
and  received  from  the  purchaser.  Marah  t. 
Keating,  1  Bing.  (N.C.)  198  ;  1  Scott,  6  ;  2  GL  ft 

F.  250  ;  8  Bhgh  (k-S.)  851. 

Payment  of  Cheqne.] — When  a  cheque,  drawn 
by  a  customer  npon  his  bankers  for  a  sum  of 
money  described  in  the  body  of  the  cheque  in 
words  and  figures,  was  afterwards  altered  by  the 
holder,  who  substituted  a  larger  sum  for  that 
mentioned  in  the  cheque,  but  in  such  a  manner 
that  no  person  in  the  ordinary  course  of  busing 
could  observe  it,  and  the  bankers  [Kud  to  the 
holder  the  larger  som : — Held,  that  they  could 
not  charge  the  customer  for  any  amount  beyond 
the  sum  for  which  the  cheque  was  originally 
drawn.  Hali  v.  Fviler,  5  B.  ft  C.  750  ;  8  D.  ftB. 
464  ;  4  L.  J.  (OA)  K.  B.  297  ;  29  B.  B.  383. 

SeplaeiBg  Stoek.]— Stock  of  a  railway  com- 
pany was  standing  m  the  books  of  the  company 
in  the  names  of  two  persons,  A.  and  B.  B.,  by  a 
transfer  executed  by  hlmsdf,  and  to  which  he 
forged  the  signature  of  A,  transferred  the  stock 
to  a  third  person  whose  name  was  substituted 
upon  the  regiBter  for  the  names  of  B.  and  A.  A. 
died  soon  afterwards : — Held,  that  the  personal 
representative  of  A.  had  a  1^1  right  to  call  on 
the  company  to  replace  the  stock,  though  the 
right  of  action  at  law  was  gone.  Midland  Ry. 
V.  Taylor,  8  H.  L.  Cas.  761 ;  31  L.  J.,  Ch.  336  ;  8 
Jur.  (ha)  419 ;  6  L.  T.  73 ;  10  W.  B.  382— 
H.  L. 

The  owner  of  railway  shares  in  two  companies 
took  certificates  &om  the  companies,  for  which 
he  gave  receipts.  In  so  doing  he  gave  his  address, 
in  one  instance,  at  the  office  of  a  banking  com- 
pany, in  the  other,  at  a  club.  He  deposited  the 
certificates  with  the  manager  of  the  buik  for 
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safe  cuBtodj.  The  manager  frandnlently  sold 
the  shares,  and  forged  the  name  of  the  owner  to 
transfer  deeds  of  the  shares.  The  compauies 
wrote  to  him  Informing  him  of  the  transfers  ; 
and  receiving  in  one  instance  no  answer,  and  in 
other  an  answer  parporting  to  come  from  the 
owner,  bnt  in  re^tj  forged  by  the  manager, 
registered  the  shares.  On  a  bill  against  one  of 
the  companies  and  the  psrchnscr,  praying  that 
the  purchaser  might  be  decreed  to  deliver  up  the 
certificate  to  the  owner,  that  the  company  might 
be  decreed  to  cancel  the  alleged  transfer,  and 
the  entiy  of  it  in  their  books,  to  deliver  to  the 
owner  a  stock  certificate,  and  to  |Miy  the  dividend 
then  due,  and  all  fatnrc  dividends  : — Held,  that 
be  was  entitled  to  the  relief  prayed,  but  without 
prejudice  to  any  question  at  law  or  in  equity 
between  the  co-<lefeiidant8.  Johngton  v.  It^nt«n, 
S9  L.  J.,  Ch.  390 ;  L.  R.  9  Eq.  181  ;  22  L.  T.  90  ; 
18  W.  B.  284. 

Where,  frmn  oversight,  stock  standing  in  the 
name  of  A.,  not  being  claimed,  had  been,  with 
1  he  dividends,  transferred  to  the  commissioners  of 
the  National  Debt,  and  S.  afterwai-ds,  under 
probate  of  a  forged  will  in  the  name  of  H., 
obtained  a  transfer  : — Held,  that  the  petitioners, ; 
the  parties  troly  entitled,  were,  under  66  Geo.  8, 
c.  60,  8.  7,  entitled  to  have  n  transfer  of  the  stock 
and  dividends  out  of  the  aggregate  fund  in  the 
commisaioners'  hands  ;  the  costs  to  be  paid  out 
of  the  funds  recovered.  Joliffe,  Ex  parte,  8 
Beav.  168  ;  14  L.  J.,  Ch.  134  ;  10  Jur.  813. 

One  of  two  tmstees  of  a  sum  of  stock  sold  it 
ont  under  power  of  attorn^,  to  which  he  had 
foi^  the  signature  of  his  co-tntstee,  and  some 
time  afterwards  absconded : — Held,  that  the 
Bank  of  England  was  compellable  in  a  court  of 
eqnity  to  re-invest  the  stock  in  the  name  of  the 
other  trustee.  Sloman  v.  Bank  tff  England,  14 
Sim.  176  ;  14  L.  J.,  Ch.  226 ;  9  Jar.  243. 

One  of  three  trustees  being  in  possession,  with 
the  consent  of  his  co-tmstees,  of  railway  deben- 
tures execnted  to  the  three,  sold  them  to  a  bonft 
fide  purchaser,  and  forged  the  names  of  his  co- 
trustees to  the  deed  of  transfer,  which  was 
entered  in  the  books  of  the  company.  Upon  a 
bill  by  Uie  other  trustees,  praying  that  the 
transfer  might  be  declared  voia  with  consequen- 
tial relief  : — ^Held,  that  possession  of  the  deben- 
tures by  one  trustee  gave  him  no  implied 
authority  to  deal  with  them,  and  the  transfer 
was  declared  to  be  void,  and  the  entry  in  the 
books  of  the  company  was  directed  to  be  cancelled 
and  the  debentures  to  be  delivered  up  to  the 
trustees.  Cattam  v.  Eastern  Cewntia  Ry.  30 
L.  J.,  Ch.  217 ;  6  Jur.  (NjS.)  1S67 ;  3  U  T.  46a  ; 
9  W.  R.  94. 

Fraudulent  Xortgage.]— A  son  who  was  heir- 
at-law  to  his  Either,  and  one  of  the  executors 
and  trustees  of  his  father's  will,  fraudulently 
mortgaged  some  of  the  testator's  property  by 
forging  a  deed  as  if  he  were  the  absolute  owner, 
his  name  and  his  father's  name  being  the  same. 
The  co-executors  and  co-trustees  were  not  cogni- 
sant of  the  transactiOD  : — Held,  in  an  action  by 
them  doming  a  declaration  that  the  mortgages 
were  void  against  them,  that  nothing  passed  to 
the  mortgagees  by  the  forged  mortgage  deeds,  but 
that  as  &e  son  had  a  beneficial  interest  under 
the  vrill,  his  interest  passed  to  them.  Cooper^  In 
«,  Cooper  V.  Vetey,  61  L.  J.,  Ch.  862  ;  20  Ch.  D. 
611 ;  47  L.  T.  89 ;  30  W.  R.  648— C.  A.  See 
£aateT.Pftaitoi,60L.  J.,  Ch.  661;  18  Oh.  D. 
660 ;  11 L.  T.  731 ;  29  W.  B.  710.  JbeT.SatP>«, 


49  L.  J.,  Cb.  S79  ;  13  Ch.  D.  822  ;  12  L.  T.  622 
28  W.  B.  666. 

Estoppel  by  Conduot. — A  person  who  knovi-^ 
that  a  bank  is  relying  upon  his  forged  signature 
to  a  bill  cannot  lie  by  and  not  divulge  &e  fact 
until  he  sees  that  the  position  of  the  bank  Is 

altered  for  the  woise,  bnt  mere  silence  is  insuf- 
ficient if  the  position  of  the  bank  is  not  altered. 
M^Xenzie  v.  British  Linen  Co.,  6  App.  Cas.  82  ; 
44  L.  T.  431  ;  29  W.  R.  477— H.  L.  (Sc.) 

S.  agreed  with  E.  for  the  purchase  from  him 
of  lands  sold  in  the  Irish  Incnmboed  Estates 
Court,  but  not  yet  conveyed.  Part  of  the  con- 
sideration for  the  purchase  was  to  be  a  bill  of  ex- 
change, accepted  by  a  bank.  S,  forged  a  con- 
veyance from  the  Incumbered  Estates  Court  to^ 
persons  from  whom  he  traced  title  to  himself^ 
and  executed  a  conveyance  to  W.,  reciting  the 
forged  conveyance,  as  if  f^uine.  Afterwords, 
the  Incumbered  Estates  Court  execnted  a  con- 
veyance to  S.,  reciting  the  purchase  money  to  be 
E.  s  : — Held,  that  under  the  genuine  deed,  an  in- 
terest in  the  land  passed  by  estoppel  to  W.,  and 
that  E.  had  not  a  lien  for  the  amount  of  the  bill 
of  exchange.   Eyro  v.  Sadltnr,  15  Jr.  Ch.  R.  1. 

Ztt<9pel  by  N^ligenee.]— T.,  the  registered 
holder  of  five  shares  in  a  company,  deposited  the 
share  certificates  with  a  stoctbroker.  A  forged 
transfer  of  the  shares  to  S.  and  G.  having  been 
left  with  the  secretary  for  registration,  together 
with  the  share  certificates,  he,  in  accordance 
with  the  usual  custom  of  business,  le^toed  the 
transfer  and  removed  the  name  of  T.  from  and 
placed  the  names  of  S.  and  G.  upon  the  register 
as  holders  of  the  shares,  and  snare  certificates 
were  handed  to  them.  B,  and  G.  having,  through 
their  broker,  bought  on  the  Stock  Ezchnnge  fire 
shares  in  the  company,  8.  and  G.  transferred  the 
shares  comprised  in  Vbe  false  transfer  to  B.  and 
G.  respectively,  and  they  were  registered  as  the 
holders  of  the  shares,  and  share  certificates  were 
handed  to  them  : — Held,  first,  that  the  company^ 
by  giving  the  certificates,  represented  that  S. 
and  G.  were  the  lawful  holders  of  the  shares 
mentioned  in  them,  intending  that  persons  pur- 
chasing the  shares  ahonld  act  thereon,  and  that 
B.  and  G.  having  bon&  fide  acted  upon  tiiat 
representation,  the  company  was  estopped  from 
denying  the  truth  of  it.  Held,  secondly,  that  B. 
and  G.  were  entitled  to  recover  from  the  com- 
pany the  value  of  the  shares  at  the  time  the 
company  refused  to  rect^ise  them  as  share- 
holders, with  interest  at  il.  per  cent.  Sa^ia 
and  SanEranciteo  By.,  In  re,  Trittin,  In  re,  9  B. 
&  8.  844  ;  37  L.  J.,  Q.  B.  176  ;  L.  B.  3  Q.  B.  584  j 
18  L.  T.  467  ;  16  W.  R.  862. 

The  plaintifiEs,  merchants  in  New  York,  in- 
closed m  a  letter  to  W.  ft  Co.,  their  correspon- 
dents in  England,  a  cheqae  drawn  on  Smith  &. 
Co.,  bankers,  London,  and  indorsed  by  the  plain-  - 
tiSs  to  W.  &  Co.  The  letter  was  placed  with 
others  for  the  purpose  of  being  posted,  but  was 
'  abstracted,  and  the  cheque  was  some  time  after 
presented  to  the  defendante  by  C,  the  cheque 
at  that  time  bearing  a  forged  bidorsement  to  C. 
At  the  request  of  C,  the  defendants  obttdned 
cash  for  the  cheque  from  Smith  St  Co.,  and 
allowed  C.  to  draw  forthe amount :-— Held,  there 
being  evidence  of  negligence  in  the  plaintiffs 
disentitling  them  to  sue,  that  they  were  entitled 
to  recover  from  the  defendants  the  amount  of 
the  cheqne,  for  the  pn^>er^  in  the  cheque  never 
having  paned  oat  oi  the  phuntjflS)  the  defen-  ■ 
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(lants  were  gailty  of  a  conTereion,  and  therefore 
they  were  entitled  to  waive  the  tort,  and  bold 
the  pioraedB  of  the  cheque  to  be  mon^  received 
to  the  plaintiflb'  nse.  Evidence  was  tendered 
by  defendants,  which  was  rejected,  of  a  practice 
of  sending,  besides  the  letter  containing  the 
draft,  a  letter  of  advice  by  the  same  or  another 
ship  ;  with  a  view  to  show  that  the  plaintiffs  in 
omitting  to  do  so  were  estopped  by  their  own 
negligence  from  recovery : — Held,  that  such 
evidence  was  rightly  rejected,  for  negligence  in 
order  to  operate  as  an  estoppel  must  be  in  the 
transaction  itself,  and  there  was  no  duty  either 
towards  W,  &  Co.,  or  the  general  pablic,  cast  on 
the  plaintiffs  to  comply  with  such  a  practice, 
which  could  only  be  collateral  to  the  transac- 
tion. Anuld  T.  C^egva  Sank,  45  L.  J.,  C.  P. 
662 ;  1  C.  P.  D.  678 ;  84  L.  T.  729  j  24  W.-R. 
759. 

Trustees  of  a  charity  incorporated  by  act  of 
parliament,  and  having  a  common  seal,  possessed 
stock  in  the  public  funds,  which  stock  was  regis- 
tered in  the  Bank  of  Ireland.  The  secretary  of 
the  truBtees  was  allowed  to  have  the  seal  in  bis 
possession.  Five  several  powers  of  attorney, 
prepaied  In  diflerent  years,  sealed  with  the  seid 
of  the  trustees,  the  due  affixing  of  which  seal  was 
attested  by  witnesses,  who  (though  without  any 
fraudulent  intention)  attested  what  was  not 
true,  since  the  seal  was  affixed  by  the  nnautho- 
rised  act  of  the  secretary  alone,  were  presented  to 
the  bank,  and  the  stock  was  transferred.  The 
facts  were  afterwards  discovered,  and  the  secre- 
tary was  indicted  and  convicted.  By  a  power  of 
attorney  duly  executed,  the  trustees  then  autho- 
rised C.  to  transfer  the  stock,  but  the  bank 
refused  to  make  the  transfer.  An  action  was 
brought  by  the  trustees  on  this  refusal ;  the 
jndge  who  tried  the  cause  told  the  jury  that  if 
under  these  cirenmstanccs  the  trustees  had  so 
negligently  conducted  themselves  as  to  contri- 
bute to  the  loss,  the  verdict  must  be  given  for 
the  bank.  On  exceptions  for  this  direction  : — 
Held,  that  it  was  wrong.  Bank  of  Ireland  v. 
Eeawf  Charitiea  Tnuteet,  6  H.  L.  Cas.  389 ;  3 
W.  n.  573. 

S.,  wishing  to  sell  certain  shares  of  which  he 
was  the  owner,  was  induced  by  his  broker  to 
execute  a  transfer,  leaving  a  blank  for  the 
broker  to  insert  the  numbers  and  description  of 
the  shares.  The  broker  fraudulently  filled  up 
the  blank  with  the  nombers  and  description  of 
other  shares  belonging  to  S.,  but  in  a  different 
company,  namely,  that  of  the  dcfcndanta  ;  and 
passed  the  transfer  as  a  genuine  transfer  to  a 
purehaser.  By  the  rules  of  the  defendants'  com- 
pany, it  was  necessary  to  produce  certificates  of 
the  shares  before  a  purchaser's  name  could  be 
entered  on  the  register  as  the  bolder  of  the 
shares.  The  certificates  of  the  shares  were  kept 
by  S.  in  a  box  in  the  broker's  custody.  The  box 
was  locked,  and  S.  kept  the  key.  The  broker, 
however,  managed  to  get  a  duplicate  key,  and 
stole  the  certificates,  and  produced  them  with 
the  transfer,  and  the  name  of  the  parchaser  was 
registered.  In  an  action  by  S.,  claiming  damages 
and  a  mandamus  to  have  his  name  restored  to 
the  register  in  respect  of  the  shares  Held,  that 
8.  Iiad  been  guilty  of  no  false  representation  or 
culpable  negligence  such  as  estopped  him  from 
charging  that  the  transfer  deed  was  a  forgery. 
Swan  V.  yortk  BrUUh  Avitralaaimt  Oo.,  2  H.  & 
C.  176  :  32  L.  J.,  Bx.  273  ;  10  Jur.  (K.8.)  102  ; 
11  W.  R.  862— Ex.  Ch. 

C,  had  been  since  1875  the  proprietor  of 


certain  stock  in  the  defendant  company.  The 
confidential  clerk  of  C,  feloniously  obtained 
possession  (A  a  certificate  for  1,000/.  of  the  stock, 
and  sold  that  amount.  Subsequently  he  forged 
C's  name  to  the  transfer,  and  forwarded  it,  to- 
gether with  the  certificate,  to  the  brokers  of 
W.,  who  had  pnrchitfed  the  stock  on  the  Stock  ■ 
Exchange.  The  brokers  forwarded  the  transfer 
and  the  certificate  to  the  company  for  registra- 
tion. The  comi>any  thereupon  wrote  to  C.  at 
his  usual  address,  inquiring  if  the  transfer  were 
correct.  The  letter  was  intercepted  by  C's 
clerk,  who  replied  in  a  way  which  api>eared  not 
quite  satisfactory.  The  company  forwarded  a 
second  letter,  which  was  also  intercepted  by  C.'» 
clerk,  who  gave  the  company  an  explanation 
with  which  they  were  satisfied,  and  they  imme- 
diately sent  a  new  certificate  to  W.'s  orokers. 
The  fraud  was  subsequently  discovered,  and- 
now  W.  sought  to  recover  from  the  company 
on  the  ground  that  (inter  alia)  he  was  entitled 
to  rely  upon  the  certificate  of  registration,  which 
the  company  wore  estopped  from  questioning,  as 
he,  relying  upon  it,  had  so  prejndlcially  idtered 
his  position  as  to  bring  uie  case  wi'tiiin  the 
authorities  upon  estoppel.  C.  sought  to  have  his 
name  replaced  in  the  books  of  the  company  as 
the  owner  of  the  stock : — Held,  that  the  com- 
pany, having  issued  the  certificate  without  any 
want  of  care  and  bon&  fide,  were  not  estopped 
from  contesting  its  validity.  Waterkinua  t.- 
X.  ^  S.  W.  By.,  41  L.  T.,  663  ;  44  J.  P.  164. 

C,  owned  stock  in  a  company  inoorpMated 
under  the  Companies  Act,  1862.  His  clerk.  P., 
contracted  to  sell  stock  in  the  company  to  8.^  • 
who  was  the  nominee  of  B.  In  order  to  carry 
out  the  contract,  P.  forged  a  transfer  from  C.  tO' 
S.,  which  was  left  by  S.  at  the  office  of  the  com- 
pany for  registration.  The  company  sentaletter 
to  C.  inquiring  whether  the  transfer  was  correct ; 
as  they  received  no  answer  from  him  they  regis-  ■ 
tered  tlie  transfer.  B.  bormwed  money  from  a 
bank,  and  by  way  of  security  for  the  loan  the- 
stock  was  transferred  by  S.  at  the  reqnest  of  B> 
to  I.  as  trustee  for  the  bank,  and  the  company 
registered  I.  as  owner  and  issued  a  certificate 
accordingly.  The  money  borrowed  by  B.  was 
afterwards  repaid  by  him  to  the  bank,  and  the- 
stock  was  held  by  I.  as  a  bare  trustee  for  B. 
The  foigery  was  'discovered,  and  the  company 
then  refused  to  acknowledge  I.  as  the  holder  of 
the  stock.  In  an  action  broo^t  by  B.  and  I.  to> 
compel  the  company  to  recognise  their  title : —  ' 
Held,  that  although  I.,  as  trustee  for  the  bank, 
might  have  acquired  a  good  title  by  estoppd. 
against  the  company,  yet  that  title  c^ised  when 
the  loan  by  the  Dank  was  paid  off,  a^  that  no- 
estoppel  existed  in  favour  of  B.  against  the  com- 
pany ;  for  B.  in  contracting,  through  8.,  to  buy 
the  stock  belonging  to  C,  had  acted  on  the  faithi 
of  the  forged  transfer,  and  had  not  relied  upon 
any  act  of  the  company,  and  by  sending  the 
foiged  transfer  to  the  company  had  induced! 
them  to  recognise  his  nominee  as  the  holder,  and 
that  ihe  action  would  not  lie.  Bahia  and  San 
Franeiico  By.,  In  re  (supra) ;  Hart  v.  Fron- 
tino,  Jtc.,  Oold  Mining  0>.  (L.  B.  6  Ex.  Ill), 
and  Knightt  v.  Wiffen  (L.  R.  5  Q.  B.  660),  dis- 
cussed. iS^mm  V.  AnglO'Avierioan  Tdegraph  G)., 
49  L.  J.,  Q.  B.  892  j  5  Q.  B.  D.  188  j  42  L.T.37  ■„ 
28  W.  B.  290  ;  44  J.  P.  2Sfr-C.  A. 

 Batifieatioil.  ]— J.  indorsed  to  the  pldbtiff' 

a  promissory  note,  bearing  a  signature  which  he 
stated  to  be  the  defendant's,  but  vhidh  was  n 
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torgery.  Shortly  before  the  note  beoiinc  doe, 
the  piamtiff,  hearing  from  the  defendant  that 
the  signature  WAS  a  forgery,  threatened  to  pro- 
Beciite  J. :  whereupon  the  defendant,  to  prevent 
his  doing  po,  said  that  he  would  pay  the  money, 
and  signed  a  memorandum  to  the  effect  that  he 
held  hii^ell  responsible  for  the  note,  describing 
it  as  bearing  his  signature.  The  plsintifiE  having 
«ued  the  defendant  upon  the  note,  the  jndge 
ruled  that  the  defendant  had  ratified  the  forged 
signatnre,  and  directed  a  verdict  for  the  plain- 
tiff Held  (per  Kelly,  C.B.,  ChanneU,  B.,  and 
Pigott,  B.,  diasentiente  Martin,  B.),  that  this 
ruling  was  wrong,  because  the  defendant's  ar- 
rangement was  not  a  ratlficathm  of  a  signature, 
written  by  an  ^cnt  claiming  to  have  anthonty 
6om  the  d^cndant  in  that  behalf,  but  an  agree- 
ment  npon  the  defendant's  part  to  become  Uable 
<m  the  bill  in  consideration  of  the  plaintifTs  for- 
])earing  to  prosecute  J.,  which  agreement  was 
Toid  as  against  public  policy ;  and  also  because 
no  act  in  its  inception  illegal  and  void,  sach  as  a 
torgery,  can  be  ratified  by  matter  sabseqnent ; 
aiui  tut  the  defendant  was  not  estopped  from 
setting  np  the  forgery  as  a  defence  to  the  action. 
Srook  T.  SooJt,  40  L.  J.,  Ex.  50 ;  L.  B.  6  Ex.  89  ; 
24  L.  T.  84 ;  19  W.  B.  SOS. 

Ettonal  of  CompAiiy.]— ^ 

ithe  secxetary  <^  a  company  to  procure  the  execu- 
tion of  certificates  of  shares  in  the  company  with 
all  reqoisite  and  prescribed  formahties,  and  to 
issue  them  to  the  persons  entitled  to  receive  the 
«ame.  By  a  resolution  of  the  directors  of  the 
•company  it  was  provided  that  certificates  of 
shares  sbootd  be  signed  by  one  director,  the 
secretary,  and  the  aocoontant.  The  secretary  of 
the  comiKmy,  having  execnted  a  deed  purporting 
to  tnuisfer  certain  shares  in  the  company  to  one 
O.,  a  purchaser  of  such  sbarea,  issned  to  G.  a 
■certificate  stating  that  he  had  been  registered  as 
the  owner  of  the  shares.  Such  certificate  was 
in  the  usual  and  authorised  form,  and  sealed 
with  the  company's  seal,  bat  the  signature  of 
the  director  appended  thereto  was  a  forgery, 
And  the  »sal  of  the  company  was,  in  fact, 
affixed  thereto  without  the  authority  of  the 
■directors.  G.  deposited  the  certificate  with  the 
plaintiff  as  a  security  for  advances,  and  subse- 
quently executed  a  transfer  of  the  uiares  to  the 
plalnuit.  Neit^  O.  nor  the  plaintiff  had  any 
Inowled^  or  resson  to  suspect  that  the  certifi- 
■cate  was  otherwise  than  a  genuine  document,  or 
that  the  matters  stated  therein  were  untrue. 
The  company  refused  to  register  the  plaintiff  as 
•owner  of  the  shares,  stating  that  there  were  no 
«och  shares  standing  in  G.'s  name  in  their 
books :— Held,  that  the  company  were  estopped 
by  the  certificate  issned  by  their  secretary  from 
•dlspating  the  plaintifTstitle  to  the  shares.  Shato 
V.  Fort  Philip  Oold  Mining  0>.,  53  L.  J..  Q.  B. 
S69;  1$  Q.  B.  J).  108  ;  fiOL.T.66S;  83W.B. 
771. 

r«rg«d  TnuufoT  bj  ou  Bzaeutor— Blgbt  of 
•other  to  sue.] — One  of  two  executors,  at  various 
periods,  some  of  which  were  more  than  six  years 
before  the  commencement  of  the  action,  forged 
his  co-executor's  signature  to  transfer  of  stock, 
which  were  duly  registered.    He  applied  the 

Erocceds  of  transfers  to  his  own  purposes, 
at  continued  to  pay  the  amounts  of  the  divi- 
dends to  the  persons  entitled.  The  other  executor, 
on  discovery  of  the  fraud,  informed  the  railway 
4»mpany  that  the  transfers  were  invalid,  and 


demanded  that  the  stock  should  be  registered  in 
the  names  of  herself  and  another  who  bad  been 
appointed  trustees  of  the  will.  The  railway 
company  declined  to  accede  to  this  request,  and 
the  present  action  was  brought  that  the  company 
might  be  ordered  to  register  the  plaintiffs  as 
owners  of  the  stock  : — Hdil,  that  one  of  the  co- 
execQtois  could  not  transfer  stock  r^^istered  in. 
the  names  of  both  ;  that  the  transfers  were  not 
good  as  to  one  moiety  of  the  stock,  and  that  the 
innocent  executor  had  in  equity  a  sufficient 
interest  in  the  stock  to  enable  her  to  sue  her 
fraudulent  co-executor  and  the  railway  company. 
Baiion  v.  NoHh  &afford*hire  My.,  67  L.  J.,  Ch. 
800  ;  38  Ch.  D.  468  ;  68  L.  T.  649  ;  86W.B.764. 

Bee  BtatOM  y.L,^N.W.  By.,  59  L.  J.,  Q.  B. 
33  ;  24  Q.  B.  D.  77 ;  62  L.  T.  164 ;  88  W.  R. 
197. 

Turisdiotlou  In  Civil  Frooeediagi.]— The  court 

has  jurisdiction  to  declare  an  instrument  foi^^, 
and  to  order  it  to  be  delivered  up  ;  it  may  make 
such  a  declaration  and  order,  witnout  sending  the 
fact  of  forgery  to  be  tried  by  a  jury.  VHiere 
one  witness  swears  to  the  authenticity  of  Uie 
instrument,  the  court  will  not  make  a  decree 
against  it  without  directing  an  issue  to  try  the 
fact  of  forgery.  Peake  v.  Highfield,  1  Buss. 
559. 

Parties  resting  their  defence,  in  an  issue  at  law, 
upon  instruments  ascertained  at  the  trial  to  be 
forged,  will  not  be  allowed  to  enterinto  any  other 
evidence,  or  to  say  the  forged  instruments  were 
immaterial.  Xemp  t.  Maakreil,  3  Ves.  sen. 
579. 

A  forgery  is  not  conclusive  against  a  ^t 
proved  by  other  evidence.  Idoydv.  PoMingham, 
16  Ves.  59  ;  Coop.  162. 

Forged  deeds  or  writing  not  to  be  ordered  per 
curiam  to  be  torn  or  defaced,  bat  kept  so  that  the 
king  may  proceed  thereon  against  the  crimiaaL 
Frakkland  v.  Hampden,  1  Vem.  66. 

Where  counsel's  name  to  answer  was  forged, 
the  court  will  not  order  it  off  file  to  prejudice  of 
innocent  plaintiff.  BuU  v.  Qiiffin,^  Anstr.  S68. 

Bolicitor  fined  201.  for  foning  couubbI'b  name 
to  scandalous  answer.  WkiuoA  T.  Marrint, 
Dick.  16. 


O.  LABCENY  AND  BECEIVEB8. 
tk.  lAroeny. 

1.  The  Offence. 

a.  Felonious  Intent,  1313. 

b.  The  Taking. 

t  Generally,  1318. 

iL  Where  I)eUvecy  by  Owner  paasea 
Possession  and  Right  of  FKmerty 
1323. 

ill.  Where  PosBcssim  obtained  animo 
forandi,  1327. 

iv.  Where  Possession  originally  ob- 
tained bon&  fide  —  Subseqaent 

Felonious  Intent,  1336. 
T.  Where  Delivery  does  not  alter  the 

Poesession  in  Law,  1340. 
vi.  Against  Will  of  the  Ovrner,1844. 
vil.  Carrying    Away  —  Asportation, 
1345. 

Tiil.  Possession  of  Owner,  what  Suffi- 
cient, 184S. 

2.  What  are  the  Subject  of  lareeny, 

a.  Generally,  1360. 
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^  In  Faiiicular  Cases. 

i.  Documents,  Bills,  Secnrlties,  Ac, 

1352. 

ii.  Horses,  Cattle,  and  Sheep,  1S55. 

iii.  Deer  or  Kabbits,  1303. 

iv.  Binis,  l.Hr»7. 
V.  Fish,  1357. 

Ti.  Dogs,  1S58. 
Tii.  Catcases  or  Skins,  1858. 
viii.  Fixtures,  lS.>y. 
ix.  Trees  antl  Pkntfl,  1300. 
3i  Pertong  who  may  Commit  Offence, 
a.  Clerks  or  Servants,  1361. 
h.  Tenants  or  Lodt^rs.  1S62. 
e.  Persons  in  the  Public  Service,  1362. 

d.  Fost^Offlce  Servants  and  Others,  13SS. 

e.  Fraudulent  Bailees,  13(56. 

/.  Wife  taking  Husband's  Goods,  1372. 
4.  Taltivg  in  Particylar  Places  or  Mcthodt, 
a.  From  the  Pci-son. 

i.  Without  Violence,  1372. 

ii.  With  Violence — Robbery. 

a.  The  Offence,  1S73. 

b.  Indictment,  1378. 

c.  Evidence,  1377. 

d.  Trial,  1377. 

e.  Assault  with  Intent  to  Bob,  1378. 
h.  Obtaining  by  Means  of  Threats  and 

Menaces. 
L  Generally,  1380. 

ii  Threatening  to  Accuse  of  Crime 
1SS4. 

iii.  Indictment,  ISS.'S. 

iv.  Trial  and  Evidence,  1886, 
«.  In  a  Dweiling-Houae,  13S8. 

d.  In  Manufactories,  1390. 
0.  From  Mines,  1390. 

f.  Yiam  Shi|»  in  Forts,  or  on  Kavigable 

Bivers,  1391. 

g.  Abroad,  or  on  the  High  Seas,  1891. 

a.  Generally,  1392. 

b.  Description  of  Thing  Stolen,  1393. 

c.  Allegation  and  Proof  of  Ownership  of 

Property,  1396. 

«;  Trial. 

a.  Jurisdiction  to  Try,  1403. 

b.  Practice,  1404. 
0.  Evidence,  1406. 

d.  Recent  Possession  of  Stolen  Property, 

1409. 

e.  No  Acquittal  if  Embezzlement  Proved. 

See  ante,  col.  1210. 
7.  liettitutUm  and  Recovery  of  Stolen  Pro- 
perty, 1411. 

fi.  Effect  of  Larceny  on  Oionerthip  of  Pro- 
perty,  1414. 

b.  BeoelTsra  of  Stolen  Property. 

1.  What  it  a  Beeelving,  1417, 

2.  What  M  Stolen  Property,  1419, 

3.  Juint  Recelvert^  1420. 

4.  Indictment,  1420. 
6.  Trial. 

a.  Jurisdiction,  1423, 

b.  Practice,  1422. 

-    a.  Evidence,  1423. 

A.  LARCENY. 
1.  The  Offbnob. 
a.  Felonious  Intent. 
Abtenee  of— Keward  tbr  Ajq^rthenilon.] — If 
several  agree  to  commit  a  bnrgluy,  but  one  com* 
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mtmicateB  the  intent  to  an  officer,  that  he  may 
take  the  other  two,  and  the  officer  is  upon  the 
watch  accordingly ;  the  person  who  has  made 
that  communication  to  the  officer  will  not  be 
particcps  criminis  in  the  burglary,  although  ho 
13  present  when  it  is  committtS,  and  pretends  lo 
assist  the  other  two,  bat  in  fact  e:^ditcs  their 
apprehmsion.  Rem  v.  Donnelly,  B.  &  R.  310  ; 
2  Marsh.  571. 

Nor  will  it  make  any  difference,  although  his 
object  in  detecting  is  to  obtain  for  himself  (by 
previous  agreement  with  the  <^cer)  part  a 
reward  that  will  be  payable  on  conviction.  lb. 

Intention  to  deprive  Owner  of  Goods  per- 
manently. 1 — To  constitute  larceny  it  is  neces- 
sary that  the  party  should  have  had  an  inten- 
lion  to  deprive  the  owner  of  his  property  per- 
manently. P^.  V.  HolUiway,  2  Car.  &  K.  942  ; 
1  Den.  0.  C.  370  ;  T.  &  M.  40  ;  3  New  Sess.  Cas. 
410  ;  18  L.  J.,  M,  C.  60  ;  13  Jur.  86  j  3  Cox,  C.  C. 
241. 

The  correct  definition  of  larceny  is  the  wrong, 
ful  or  fraudulent  taking  and  carrying  away  by 
any  person  o£  the  mere  personal  goods  of 
another,  with  a  felonious  intent  to  convert  them 
to  his  (the  taker's)  own  use,  and  make  them  his 
own  property.  The  fraudulent  taking  being 
explained  to  be  a  taking  without  any  colour 
of  right,  and  the  felonious  intent,  an  intent  to 
deprive  the  owner  permanently  of  his  property. 
lb. 

A  person  who  has  surreptitiously  taken  a 
printed  document  from  a  government  office,  and 
sent  it  to  a  newspaper  office  to  be  published, 
being  indicted  for  larceny :— Held,  that  the 
question  for  the  jnry  was  whether  he  bad  the 
object  and  intention  of  depriving  the  govern- 
ment permanently  of  the  property  in  the  paper. 
Bey.  V.  Guenuey,  1  F.  k  F.  394. 

Where  the  prisoners  have  entered  a  stable  at 
night,  and  taking  out  horses,  rode  them  thirty- 
two  miles,  and  then  left  them  at  an  inn,  and  were 
afterwards  found  pursuing  their  journey  on  foot ; 
and  the  jury  found  that  they  took  the  horses 
merely  with  intent  to  ride  and  afterwards  to 
leave  them,  and  not  to  retam  or  make  any 
further  use  of  them  ; — Held,  that  this  was  a 
trespass  and  not  a  larceny.  Rew  v,  Phillips,  2 
East,  F.  C.  662. 

The  defence  to  a  charge  of  stealing,  that  the 
prisoner  pledged  the  property,  intending  to 
redeem  and  then  restore  it,  is  a  defence  not  to 
be  generally  encouraged,  though,  if  clearly  made 
out  in  proof,  it  may  be  allowwi  to  prevail.  The 
rule  for  the  jury's  guidance  in  such  a  case  seems 
to  be,  that,  if  it  clearly  appears  that  the  prisoner 
only  intended  to  raise  money  upon  the  property 
for  a  temporary  purpose,  and  at  the  time  of 
pledging  the  article  had  a  reasonable  and  a  fair 
expectation  of  being  enabled  shortly,  by  the 
receipt  of  money,  to  take  it  out  and  restore  it,  he 
might  be  acquitted;  but,  otherwise,  not.  Reg. 
V.  Phetheon,  9  Car.  &  P.  658. 

On  a  charge  of  larceny  it  was  proved  that  the 

E)risoner  had  taken  property  from  ready-famished 
odgings  that  were  let  to  her,  and  had  pawned  it : 
— Held,  that  the  fact  that  she  had  frequently 
pawned  and  afterwards  redeemed  portions  of  the 
same  property,  was  no  answer  to  the  charge. 
There  must  not  only  be  the  intent,  but  also  the 
ability  to  redeem,  to  render  such  defence  avail- 
able.   Reg.  V.  MedlaTid,  5  Cox,  C,  C.  292. 

Upon  an  indictment  for  larceny,  it  was  proved 
that  a  box  of  plate  having  been  deposited  with 


Digitized  by 


Gaogle 


1816         CRIMINAL  LAM—Againat  Property  of  Individuals.  ISIG 


the  prisoner  for  mfe  custfxJy,  he  broke  it  open, 
nnd  took  out  n  part  of  the  plate,  which  he  offered 
to  a  pawnbmker  as  a  security  for  50^,  Hifl  offer 
was  (leclinixt,  but  he  afterwards  pledged  the 
whole  box  of  plate  with  another  itereon  as 
necurity  for  2002.  When  he  was  called  npon  to 
restore  the  plate  to  the  owner,  he  had  not  the 
means  redeeming  it,  and  was  taken  into 
custody.  The  jury  found  him  guilty,  but  re- 
commended him  to  mercy,  believing  that  he 
intended  ultimately  to  return  the  property : — 
Held,  that  he  was  rightly  convicted  of  larceny  at 
common  law,  because  the  jury  had  found  a 
verdict  of  guilty  which  was  weR  warranted  by 
the  evidence ;  and  though  they  had  recom- 
mended him  to  mercy  on  the  ground  that  he 
intended  ultimately  to  restore  the  property, 
that  expression  was  not  necessarily  inconsistent 
with  the  verdict,  and  ought  not  to  be  considered 
eqaivalent  to  a  finding,  that  at  the  time  when  he 
took  the  plate  wrongfully  he  took  it  for  the 
purpose  of  merely  making  a  temporary  use  of 
It.  Srg.  V.  Trebileock,  Dears.  &  E.  468:  27  L.  J., 
M.  G.  103  ;  1  Jur.  (K.S.)  123  ;  6  W.  B.  281  ;  7  Cox, 
0.  C.  408. 

A.  on  B.'s  behalf  pawned  B.'8  coat ;  the  next 
day  A.withB,'s  consent  redeemed  the  coat,  and 
took  it  away  with  him  to  a  place  11  miles  dis- 
tant, where  he  was  found  some  days  after  with  it : 
— Held,  that  if  A.  at  the  time  he  redeemed  the 
coat  intended  to  deprive  B.  of  the  use  of  it  and  to 
^propriate  it,  he  was  guilty  of  larceny.  Iteg.  v. 
Spamno,2  Cox,  C.  C.  287. 

To  constitute  felony,  In-each  of  trust  is  not 
snfBcieat ;  there  must  be  a  felonious  taking ;  but 
that  is  satisfied  by  an  act  not  warranted  by  the 
purpose  for  which  the  pTOjHjrty  was  delivered,  as 
a  tailor  taking  notes  out  of  a  pocket-book  left  in 
the  pocket  of  a  coat  delivered  to  him  to  mend,  or 
a  hackney-coachman,  in  whose  coach  it  was  left, 
etc    Gtrtwright  v.  Grten,  8  Ves.  409. 

Z.aori  CauiA— Private  Advantage.]— A  servant 
of  B.  applietl  for  at  the  post-office  and  rcct'ivcil 
all  the  letters  addrcsseti  to  B,  She  delivered 
them  all  to  B.,  except  one,  which  she  burned. 
Her  motive  for  destroying  it  was  the  hope  of 
suppressing  inquiries  respecting  her  character  : — 
Held,  a  larceny,  and  that,  suppoRtng  lucri  caasft 
to  be  a  necessary  ingrctlicnt  therein  (which  the 
court  did  not  admit),  there  was  a  sufficient 
lucrum  prove<l,  Reg.  v.  Jonfn,  1  Den.  C.  C.  ISH  : 
2  Car.  &  K.  236  ;  1  Cox,  C.  C.  (!. 

To  make  a  taking  felonious  it  is  not  necessary 
that  it  should  be  done  lucri  oausft ;  taking  with  an 
intent  to  destroy  will  be  sufficient  to  constitute 
the  offence  of  larceny,  if  done  to  serve  the 
prisoner,  or  another  [>eT6on,  though  not  in  a 
pecuniary  way.    Jtt  x  v.  Cabbage,  It,  &  R.  292. 

But  if  a  porstm,  from  idle  curiosity,  either 
personal  or  political,  opens  a  letter  ad<^cssed  to 
another  person,  and  keeps  the  letter,  this  is  no 
larceny,  even  though  a  part  of  his  object  may  be 
to  prevent  the  letter  from  reaching  its  destination. 
Beg.  V  Godfrey,  8  Car.  &  P.  503. 

A  person  employed  in  the  post-office  committetl 
a  mistake  in  the  sorting  of  two  letters  containing 
money,  and  he  threw  the  letters,  unopened,  and 
tiiemoney,downawater-closet,  in  order  to  avoid 
a  penalty  attached  to  such  mistakes  : — Held,  that 
this  was  a  larceny  of  the  letters  and  money.  Reg. 
V.  Wyntt,  2  Car.  &  K.  859  ;  1  Den.  C.  C.  :JC5  ;  T.  & 
M.  32  : 2  New  Sess.  Cas.  414;  18  L.  J.,  M.  C.  61  ; 
13  Jur.  107  ;  3  Cox,  C.  C.  271. 

Servants  who  clandestinely  took  their  masters' 


oats,  with  intent  to  give  them  to  their  masters'" 
horses,  and  without  any  intent  to  apply  them  to 
their  own  private  benetit,  were  guilty  of  larceny,, 
even  though  they  were  not  answerable  at  all  for 
the  condition  of  the  horses.  Reg.  v.  Prttvtt,  2 
Car.&  K.  114:  1  Den.  C.  C.  193  ;  2  Cox,C.C.40. 
S.  P.,  J2fl7.  V.  Ilandley,  Car.  &  M.  547  :  Rex  v, 
Morfit,  R.  At  R.  307.  &e26&27Vict.  c.  103,  s.  1. 

Where  the  captain  of  a  foreign  ship  taken  as  a, 
prize  sccretc<l  part  of  the  cargo  and  secretly 
removed  it  from  the  ship,  it  being  doubtful 
whether  he  did  so  for  his  own  benefit  or  for  that, 
of  its  owners,  he  was  recommended  for  a  free 
pardon,  but  the  majority  of  the  judges  thought 
that  if  the  goods  had  been  secreted  for  his  own 
benefit,  it  would  have  been  larceny.  Re»  y.  Vam 
Muyen,        R.  118. 

If  property  is  taken  with  the  intention  of 
holding  it  until  the  rightful  owner  should  pay  a. 
certain  sum,  and  compelling  such  payment,  this 
is  sufficient  to  constitute  larceny.  Reg.  v. 
O'Dunm  ll,  7  Cox,  C.  C.  337. 

An  inspector  entered  H.'s  shop  and  bought  a 
pound  of  coffee  that  was  handed  to  him  by  H.'s 
son  in  a  tin  and  wrapper.  The  inspector  then 
announced  that  it  was  for  analysis,  and  offered 
to  divide  it.  H.  was  then  called  from  another 
part  of  the  premises,  and  on  being  told  of  the- 
matter  snatched  the  package  from  the  inspectorv 
saying  it  was  not  sold  as  pure  coffee,  and  showed 
the  label  on  the  package  : — Held,  that  there  was. 
no  evidence  of  felonious  intent,  and  that 
could  not  be  convicted  of  larceny  of  the  package. 
Heioton  v.  Oamhle^  56  J.  P.  634. 

Praudulent  Bamoval  of  Oeods  t«  ol>tain  lEoneT- 
tnm  Master.]— A.,  the  servant  of  B.,  a  tallow- 
chandler,  clandestinely  removed  a  quantity  of 
fat,  the  property  of  B.,  from  an  upper  room  ia 

B.  's  warehouse,  to  a  lower  room  ia  the  same 
place,  and  placed  it  in  a  pair  of  scales,  mid. 
aftcn\-ards  represented  to  B.  that  a  butcher 
named  D.  had  sent  the  fat  to  be  purchase*!  and 
jiaid  for  by  H, : — Held,  that  A.  was  rightly  con- 
victcii  of  larceny.  Reg.  v.  Uall,  2  Car,  &  K.  947  ; 
T.  &  M.  47 ;  1  Den.  C.  C.  381  ;  3  New  Sess.  Cos.. 
407 ;  18  L.  J.,  M.  C.  62 ;  IS  Jur.  87 ;  3  Cox, 

C.  C. 215. 

In  order  to  constitute  larceny,  the  taking 

must  be  with  intention  to  vest  the  property  iu 
the  thief  ;  and  therefore,  where  servants  em- 
ployed by  a  glove-maker  ia  finishing  gloves, 
removed  a  quantity  of  finished  gloves  from  one 
part  of  the  master's  premises  to  another,  withi 
intent  fraudulentlyto  obtain  payment  for  them 
as  for  so  many  gloves  finished  by  them  : — Hdd,. 
that  they  were  not  guilty  of  larcenv,  R-^,  v. 
Poole,  Dears.  &  B.  345  ;  27  L.  J.,  M.  C.  53;  » 
Jnr.  Cf.S.)  1263  ;  6  W.  R.  65  ;  7  Cox,  C.  C. 
373. 

If  a  servant  removes  his  master's  goods  from* 
one  part  of  the  premises  to  another,  for  thc- 
purpose  of  enabling  another  person  to  offer  them 

to  the  master  for  sale  as  the  gooils  of  that  third, 
person,  and  if  this  be  done  in  pursuance  of  a 
previous  arrangement  between  them,  both  may 
be  convicted  of  larceny.  Reg.  v.  Manning, 
Dears.  C.  C.  21  ;  22  L.  J.,  M.  C.  21  :  17  Jur.  28  ; 
1  W.  R.  40  ;  6  Cox,  C.  C.  86. 

It  is  not  larceny  for  miners  employed  to  bring 
ore  to  the  surface,  and  paid  by  the  owners  ac- 
cording to  the  quantity  produced,  to  remove 
from  the  lieaps  of  other  miners  ore  produced  by 
them  and  add  it  to  their  own,  in  order  to  increase 
their  wages,  the  ore  s^  remainii^  in  the  pos^ 
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session  of  the  owners.  Hex  v.  iVt;bb,  1  M.  C.  0. 
431.   See  now  24  &  25  Vict.  c.  90,  s.  39. 

A.  was  supplied  with  a  quantity  of  pig-iron  by 
B.  ft  Co.,  nia  employers,  which  be  was  to  put 
into  a  furnace  to  be  melted,  and  he  was  paid 
according  to  the  weight  of  the  metal  which  ran 
out  of  the  furnace  and  became  puddle-bars.  A. 
put  the  pig-iron  into  the  furnace,  and  also  put 
m  with  it  an  iron  axle  of  B.  &  Co.,  which  was 
not  pig-iron.  The  value  of  the  axle  to  B.  It  Co. 
was  7s.,  hat  the  gain  to  the  prisoner  by  melting 
it,  and  thus  increasing  the  quantity  of  metal 
which  ran  from  the  furnace  was  \d.  ; — Held, 
that,  if  the  prisoner  put  the  axle  into  the 
furnace  with  a  felonious  intent  to  convert  it  to 
a  purpose  for  bis  own  pro6t,  it  was  larceny. 
JSeg.  T.  Buthards,  1  Gar.  tt  K.  632. 

Takiiig  Ooodi  to  indnee  Oirl  to  fbteb  tbem.]— 
Clandestinely  taking  away  articles  to  induce  the 
owner  (a  girl)  to  fetch  them,  and  thereby  to  give 
the  prisoner  an  opportunity  to  solicit  her  to 
commit  fornication  with  him,  is  not  felonious. 
Bex  T.  IHeieiueH,  B.  &  B.  42a 

Bodt  fldo  Olaln  of  Bight.] — Uptm  an  indict- 
ment for  larceny,  it  appeared  that  the  prisoner 
bad  been  intrusted  by  the  wife  of  the  prosecutor 
to  repair  an  umbrella.  After  the  repairs  were 
finished  and  it  had  been  returned  to  the  wife,  a 
dispute  arose  as  to  the  bargain  made.  The 
prisoner  th^upon  carried  away  the  umbrella 
as  a  security  for  the  amonnt  alleged  by  bim  to 
be  due  for  repairing  it : — Held,  that  if  the  jury 
was  of  opinion  that  the  taking  by  the  prisoner 
was  an  honest  assertion  of  his  right,  they  were 
to  find  him  not  guilty,  but  if  it  was  only  a 
colourable  pretence  to  obtain  possession,  then  to 
convict  him.   Beg.  v.  Wade,  11  Cox,  C.  C.  649. 

Where  property  is  taken  under  a  bonfi  fide 
claim  of  righl^  in  an  open  manner,  such  taking 
is  not  larceny.  Bex  T.  Jmnrr,  7  L.  J.  (0£J) 
M.  a  79. 

Goods  sold— Ko  Knowledge  that  Qoods  hired.] 

— The  prisoner's  wife  hired  a  bedstead  at  1«.  per 
week,  and  within  a  fortnight  afterwards  the 
prisoner  sold  it  to  a  broker,  his  wife  being 
present  at  the  sale.  Two  days  after  the  sale  the 
wife  paid  lit.  for  a  week's  hire,  being  all  that 
was  paid.  There  was  no  evidence  that  the 
prisoner  knew  that  the  bedstead  had  only  been 
oired: — Held,  that  a  conviction  for  larceny 
could  not  be  sustained.  Beg.  t,  Sia^ord,  18 
L.  T.  3S4  ;  16  W.  B.  7S1 ;  II  Cox,  C.  a  8& 

To  deAutt  Xzeoatioa.] — A  judgment  debtor^ 
goods  having  been  seized  under  warrants  of 
execution  of  a  county  court,  and  being  in  the 
possession  of  the  bailiff,  the  debtor,  witJ^  intent 
to  deprive  the  bailiff,  as  he  supposed,  of  his 
outhority,  and  so  defeat  the  execution,  forcibly 
took  the  warrants  from  him  : — Held,  that  he 
was  not  guilty  of  larceny.  Jieg.  v.  Bailey,  41 
L.  J.,M.  C.61 ;  L.  E.  1  C.  C.  847  J  25  L.  T.  882  ; 
20  W.  B.  301 ;  12  Cox,  C.  C.  129. 

Taking  Hone  In  order  to  eonvey  stolon  Pro- 
perty.]— If  a  person  stealing  other  property 
takes  a  horse,  not  witii  the  intent  to  steal  it, 
but  only  to  get  off  more  eonvenientJy  with  the 
other  property  which  he  hu  stolen,  snch  taking 
of  the  norse  is  not  a  felony.  Bex  t.  Onmp,  1 
Car.  ft  P.  658. 


Qnostion  mast  be  left  to  Jory.] — Money  n-as 
given  to  the  prisoner  for  the  purpose  of  paying 
tnmpike  tolls  at  two  gates  on  his  journey. 
Twelve  days  afterwards,  on  being  asked  if  he 
ba<l  paid  the  toll  at  one  of  the  gates,  the 
prisouer  said  he  had  not — that  he  had  gone  by 
the  pariah  road  which  only  crossed  the  road  at 
the  gate,  and  so  no  toll  was  payable  there,  and 
that  he  had  spent  the  money  on  beer  for  himself 
and  his  mates.  The  prisoner  having  been  con- 
victed of  larceny  of  the  money,  but  on  a  esse 
reserved  as  to  whether  the  focts  proved  a 
larceny  : — Held,  without  deciding  whether  upon 
such  facts  a  conviction  for  larceny  could  be 
sustained,  that  as  it  did  not  appear  that  the 
proper  question  had  been  left  to  the  jury  the 
conviction  must  be  quashed.  Beg.  v.  Deeringt 
20L.T.680i  17W.B.807;  11  Cox,  C.  0.  398. 

h.  The  Takinff- 


I.  Qeaerally. 

What  SniKcient.]— If  a  thief  goes  to  an  inn, 
and,  intending  to  steal  a  horse,  directs  the  ostler 
to  bring  out  his  horse,  pointing  to  that  of  the 
prosecutor,  and  the  ostler,  at  his  desire,  leads  out 
the  horse  for  the  prisoner  to  mount :  this  is  a 
sufficient  taking  the  prisoner  to  sapport  an 
indictment  for  horse-stealing.  Bex  v.  PUntan^ 
2  Car.  &  P.  423. 

Taking  a  rabbit  in  a  wire  was  sufficient  ta 
censtitute  an  offence  within  5  Geo,  3,  c.  14,  s.  6, 
though  the  rabbit  was  not  killed,  and  though 
the  partv  never  took  it  away.   Rex  v,  Olorer, 

B.  ft  B.  269. 

A  Kan  eannot  take  his  own  Qoods.  ]— The  : 

prisoner  assigned  his  goods  to  trustees  for  the 
benefit  of  his  creditors ;  but  before  the  trustees 
bad  taken  possession,  and  while  the  prisoner  re- 
mained in  possession  of  them,  he  removed  the 
goods,  intending  to  deprive  his  creditors  of  them. 
The  jury  found  that  the  goods  were  not  in  hia  . 
custody  as  agent  of  the  trustees  : — Held,  that  he 
was  not  guilty  of  larceny.   Beg.  v,  Pratt,  Dears. 

C.  C.360  ;  2C.L.B.  774;  18  Jnr.  589  ;  2W.B. 
497  ;  6  Cox,  0.  C.  373. 

 Xzeept  from  Balloe.l—tf  a  man  steals  his 

own  goods  from  his  own  bailee,  though  he  has  nc 
intent  to  chaige  the  bailee,  bat  his  intent  is  to 
defraud  the  king,  yet  if  the  bailee  had  an  interest 
in  the  possession,  and  could  have  withheld  it 
from  the  owner,  the  taking  Is  a  larceny,  Bex  t. 
Wilhiimn,  B.  ft  B.  470. 

Wifs  eannot  Steal  Husband's  CNwds.] — Steal- 
ing, by  the  wife  of  a  member  of  a  friendly 
society,  money  of  the  society,  deposited  in  a  box 
in  the  husband's  custody,  kept  locked  by  the 
stewards,  is  not  larceny.  Bex  v.  WiUie,  1  M.  C.  C. 
375. 

iSw  45  ft  46  Vict.  c.  75. 

A  wife,  though  she  may  have  committed 
adultery,  cannot  steal  her  husband's  goods.  Beg. 
V.  Kenny,  46  L.  J.,  M.  C.  156  ;  2  Q.  B.  D.  307  ; 
36  L.  T.  36 ;  25  W.  B.  679  ;  13  Cox,  C.  0.  397. 

See  alto  eatet,  post,  ocds.  1338, 1339. 

lUrried  Wosuui^^ailee  of  Gooda/]— Where 
a  married  woman,  at  the  request  oi  A.,  took 
charge  of  bis  box  containing  money,  and  after- 
wards fraudulently  stole  the  money,  the  husband 
having  nothing  to  do  with  any  part  of  the 
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matter : — ^Held,  that  Bhe  was  guilty  of  larceny. 
Reg.  T.  Bohion,  L.  k  C.  93  ;  SI  L.  J.,  M.  C.  22  ; 
8  Jnr.  Ota)  61 :  5  L.  I.  402  ;  10  W.  B.  61 ;  9 
Oox,  O.  O.  29. 

Part-Owner  of  Property.] — If  a  part-owner  of 

property  steals  it  from  A.,  in  whose  sole  custody 
it  is,  and  who  ia  solely  responsible  for  its  safety, 
he  is  guilty  of  larceny,  and  the  property  is  well 
laid  in  A.  alone,  although  he  is  also  a  part-owner 
of  the  property  stolen.  Rea.  t.  Wvltter,  L.  &  C. 
77 ;  SI  L.  J.,  M.  C.  17 ;  7  Jur.  (N.8.)  1208  ;  6 
L.  T.  327  ;  10  W.  R.  20  ;  9  Cox,  0.  C.  18.  B.  P., 
Bex  v.  Bromley,  R.  &  B.  478. 

Where  a  friendly  society  had  appointed  a 
treasurer  and  two  trustees,  one  of  the  trustees 
was  held  guilty  of'  larceny  in  stealing  the  money 
of  thcBociety.  Beg.  v.  Cain,  2  M.C.  C.  204  ;  Oar. 
&  M.  309. 

Shareholder  bat  not  Part-0#ner.]  —  A.  was 

convicted  on  a  count  which  charged  him  with 
.stealing  a  piece  of  paper,  the  proper^  of  G. 
and  o&ers,  his  masters.  O.  and  others  were 
directors  of  an  unincorporated  insurance  com- 
pany, managed  its  affairs,  appointed,  paid,  con- 
trolled and  dismissed  the  clerks  and  other  ser- 
vants, and  had  the  charge  and  custody  of  all  the 
books  and  papers  of  the  company.  The  company 
had  a  drawing  account  with  O.  &  Ca,  and  used 
to  send  their  pass  book  in  every  week  to  be 
written  op,  and  their  messenger  went  on  the 
following  morning  to  bring  it  back,  when  it  was 
returned,  together  with  the  cheques,  &c.,  of  the 
preceding  week.  A.  was  a  salaried  clerk  in  the 
office  of  the  company,  and  also  a  shareholdeT ; 
it  was  his  duty  to  recdTe  the  pass  book  and 
Touchers  from  the  messenger,  and  to  preserve  the 
vouchers  for  the  use  of  the  company.  G-.  &  Co. 
delivered  the  pass  book,  cootaiDing  among  other 
things  a  cashed  cheque  for  1,400/.,  to  the  mes- 
sengei  of  the  company,  who  delivered  the  book 
K^cheque  to  A.  in  the  usual  way,  and  he  tbere- 
npon  fraudulently  destroyed  it : — Held,  that  the 
cheqne  was  the  property  of  the  directors,  and 
that  A.,  though  a  shareholder  in  the  company, 
bad  not  a  joint  property  in  it,  and  was  properly 
convicted  of  larceny.  Beg.  v.  WattMy  2  Den. 
C.  C.  14 ;  T.  &  M.  342  ;  19  L.  J.,  M.  C.  192  ;  14 
Jur.  870  ;  4  Cox,  C.  0.  336. 

Thief  let  Into  Sonae  by  Servant.] — A  servant 
let  a  person  into  his  master's  house  on  a  Saturday 
afternoon,  and  concealed  bim  there  all  night,  in 
order  that  he  might  rob  the  house,  and  on  Sunday 
morning  left  the  premises.  In  pursuance  of  the 
previous  arrangement,  tiie  man,  in  the  servant's 
aluience,  broke  into  the  bedroom  of  the  master, 
and  st^  the  contents  of  bis  cash-box  : — Held, 
that  1^  man  who  took  the  property  from  the 
cash-box  was  rightly  charged  as  a  thief.  Beg.  v. 
TucJaotil,  Car.  &  M.  215. 

Lett  Property— WlMthar  OvBorknown.]— A 

senrant  indicted  for  stealing  bank  notes,  the  pro- 
perty of  her  master,  in  his  dwelling-house,  set  up, 
as  her  defence,  that  she  found  them  in  the  pas- 
sage, and  not  knowing  to  whom  they  belonged, 
kept  them  to  see  if  they  were  advertised  : — Held, 
Bhe  ought  to  have  inquired  of  her  master  whether 
they  were  his  or  not ;  and  that  not  having  done 
BO,  but  having  taken  them  away  from  the  house, 
was  guilty  of  stealing  them,  B^.  t.  Xerr, 
8  Car.  tL  P.  176. 
If  a  bniean  is  delivered  to  a  carpenter  to  re- 


pair, and  he  discovers  money  in  a  secret  drawer 
of  it,  which  he  unnecessarily  as  to  its  repairs 
breaks  open,  and  converts  the  money  to  his  own 
use,  it  is  a  felonious  taking  of  the  property,  un- 
less it  appears  that  he  did  it  with  intention  to 
restore  it  to  it«  right  owner.  Cartwrigkt  v. 
Oreen,  2  Leach,  C.  C.  952  ;  8  Ves.  40B  ;  7  R.  R. 
91. 

A  person  purchased,  at  a  public  auction,  a 
bui-eau  in  which  he  afterwards  discovered,  in  a 
secret  drawer,  a  purse  containing  money,  which 
he  appropriated  to  his  own  use.  At  the  time  of 
the  sale  no  person  knew  that  the  bureau  con- 
tained anything  whatever  : — Held,  that  if  the 
buyer  had  express  notice  that  the  bureau  alone, 
and  not  its  contents,  if  any,  were  sold  to  him  ;  or 
if  he  had  no  reason  to  believe  that  anything  more 
than  the  bureau  itself  was  sold,  the  abstraction 
of  the  money  was  a  felonious  taking,  and  he  was 
guilty  of  larceny  in  appropriating  it  to  his  own 
use.  But  that  if  he  had  reasonable  ground  for 
believing  that  he  bought  the  bureau  with  its  con- 
tents, if  any,  he  had  a  colourable  property,  and 
it  was  no  larceny.  Merry  v.  Qreen,  7  M.  A;  W. 
623  ;  10  L.  J.,  M.  0.  164. 

If  a  parcel  is  accidentally  left  in  a  hackney- 
coach,  and  the  coachman,  instead  of  restoring  it  to 
the  owner,  detains  it,  opens  it,  destroys  part  of 
its  contents,  and  borrows  money  on  the  rest,  be  is 
guilty  of  fdony.  Bex  v.  Wynne,  1  Leach,  C.  C. 
413  ;  2  East,  P.  C.  664,  697.  S.  P.,  Ilex  v.  Seart, 

1  Leach,  C.  0.  416,  n. 

 Qaestion  ia  whether,  at  time  of  taking, 

Prisoner  knew  Owner  could  he  Pound.] — Where 
a  bulk  note  was  lost,  and  was  found  by  a  person 
who  appropriated  it  to  his  own  tise : — Held,  that 
the  jury  is  not  to  be  directed  to  consider  at  what 
time  the  prisoner,  after  taking  it  into  his  posses- 
sion, resolved  to  appropriate  it  to  bis  own  use, 
but  whether  at  the  time  he  took  poseession  of  it 
he  knew,  or  had  the  means  of  knowing,  who  the 
owner  was,  and  took  possession  of  it  with  Intent 
to  steal  It ;  for  if  his  original  possession  of  it  was 
na  innocent  one,  no  subsequent  change  of  his 
mind,  or  resolution  to  appropriate  it  to  his  own 
use,  would  amount  to  larceny.   Beg.  v.  Pre/ton, 

2  Den.C.  C.353  ;  T.li  M.641  ;  21  L.J.,M.  0.  41 1 
16  Jur.  109  ;  5  Cox,  C.  C.  390. 

In  order  to  make  the  detention  of  lost  notes 
by  a  finder  larceny,  it  is  necessary  that  at  the 
time  when  he  fint  took  the  notes  he  should  have 
had  the  intention  of  appropriating  them,  know- 
ing or  having  reason  to  know,  who  was  the 
owner.    Beg.  v.  Sliea,  7  Cox,  C.  C.  147. 

A.  found  a  watch,  and  subsequently  convertol 
it  to  his  own  use ;  the  jury  found  him  "  not 
guilty  of  stealing  the  watdi,  but  guilty  of  keep- 
ing possession  of  it,  in  the  hope  of  reward,  from 
the  time  he  first  had  the  watch."  A  verdict  of 
guilty  was  entered  at  the  trial  : — Held,  wrong, 
and  that  on  these  facts  and  this  finding  it  was  no 
larceny.  .Hw.  v.  ForA,  2  Car.  fltK.  841  j  1  Den. 
0.  C.  33S  ;  T.  &  M.  20 ;  18  L.  J.,  U.  C.  88  ;  12 
Jur.  1078  ;  3  Cox,  C.  0. 181. 

The  finder  of  a  lost  sovereign  in  tiie  high  road 
who,  at  the  time  of  the  finding,  had  no  reasonable 
means  of  knowing  who  the  owner  was,  but  who 
at  that  time  intended  to  appropriate  it  even  if 
t^e  ovmer  should  afterwards  become  known,  and 
to  whom  the  next  day  the  owner  was  made  known, 
when  he  refused  to  give  it  up,  is  not  guilty  of 
larceny.  Beg.  v.  Glyde,  37  L.  J.,  M.  C.  107 ; 
L.  R.  1  C.  C.  139 ;  181i.  T.  613  ;  16  W.  R.  1174  { 
11  Cox,  C.  C.  103. 
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The  prisoner's  child  found  six  sovereigns  in 
tin;  street,  which  she  brought  to  the  prisoner. 
The  latter  counted  them,  and  told  some  bystanders 
that  the  child  had  found  a  sovereign,  and  offered 
to  treat  theio.  The  prisoner  and  the  child  then 
went  down  the  street  to  the  place  where  the  child 
had  found  the  money,  and  found  a  half-sovereign 
and  a  bag.  Two  hours  afterwards  the  owner 
made  hue-and-cry  in  the  vicinity.  On  the  same 
evening  the  prisoner  was  told  that  a  woman  had 
lost  money  ;  the  prisoner  told  her  informant  to 
mind  her  own  business,  and  gave  her  half-a- 
Bovcrcijrn  for  hciseU.  The  prisoner  admitted,  on 
arrest,  that  she  had  got  the  money  from  the 
child  : — Held,  that  these  facta  did  not  warrant  a 
conviction  tor  larceny,  as  there  was  nothing  to 
shew  that  at  the  time  oE  the  finding  the  prisoner 
Iiad  reason  to  think  that  the  owner  could  be 
found.  Iteg.  v.  Deatet,  11  Coz,  0.  C.  227 ;  Ir.  B. 
3  C.  L.  306. 

If  a  man  finds  goods  that  hare  been  actnally 
lost,  or  are  reasonably  supposed  by  him  to  have 
been  lost,  and  appropriates  them  with  intent  to 
take  the  entire  dominion  over  them,  really 
believing,  when  he  takes  them,  that  the  owner 
cannot  oe  found,  it  is  not  larceny.  Reg,  v. 
ThHrhoTH,  1  Den.  C.  C.  387  ;  T.  &  M.  67  ;  2  Car.  & 
K.  S31  ;  18  L.  J.,  M.  C.  140  ;  13  Jnr.  499  ;  S.  a, 
Reg.  V.  Wood,  3  Xew  SessL  Cas.  581 ;  8  Cox, 
C.  C.  45.^. 

But  if  he  takes  them  with  the  like  intent, 
though  lost,  or  reasonably  supposed  to  be  lost, 
bat  reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny.  Ih. 

A.  picked  up  the  purse  of  B.  which  contained 
money,  on  a  turnpike  road,  along  which  B.  had 
previously  travelled  by  coach.  A.  converted  the 
purse  and  iCs  contents  to  his  own  use  : — Held,  no 
larceny  ;  and  that  A.  was  liable  civilly,  but  not 
criminally.   Reg.  v.  Mide,  1  Car.  &  K.  417. 

If  there  had  been  any  mark  on  the  purse  by 
which  the  owner  could  hare  been  known  it  would 
hare  been  otherwise.  lb. 

A  purse  containing  money  was  left  by  a  pur- 
chaser on  the  prisoner's  stall.  A  third  person 
afterwards  pointed  out  the  parse  to  the  prisoner, 
supposing  it  to  be  hers.  She  put  ft  in  her  pocket 
and  afterwards  concealed  it,  and  on  the  return  of 
the  owner  deniod'all  knowledge  of  it.  The  jury 
found  that  the  prisoner  took  up  the  purse  knowii^ 
it  was  not  her  own,  and  intending  at  the  time  to 
appropriate  it  to  her  own  use,  but  that  she  did 
not  know  who  was  the  owner  at  the  time  she 
took  it ; — Held,  that  as  the  purse  was  not  lost 
property,  the  prisoner  was  properly  convicted  of 
larceny.  Reg.  v.  We^^  Dears.  C.  C.  402  ;  8  C. 
L.  K.  86 ;  24  L.  J.,  M.  C.  4  ;  18  Jnr.  1030  ;  8 
W.  R.  21  ;  6  Cox,  C.  C.  415. 

A  Snder  of  lost  property  is  not  gnilty  of  larceny 
in  appropriating  it  to  his  own  use,  unless  he  iias 
a  felonious  intent  at  the  time  of  the  findiw. 
Reg.  r.  C&rutopher,  Bell,  C.  C.  27 ;  38  li.  3., 
M.  C.  35  ;  5  Jnr.  (n.8.)  24  ;  7  W.  R.  60 ;  8  Cox, 
C.  C.  yi. 

A.  was  indicted  for  stealing  a  bank  note.  The 
prosecutor  had  paid  for  an  article  purchased  at 
A.'s  shop,  out  of  a  pune  in  which  were  two  bank 
notes.  Next  mfnning  he  discoreised  the  loss  of 
one  of  the  notes,  and  applied  to  A.,  who  told  him 
he  knew  nothing  of  the  note.  He,  however,  after- 
wards stated  he  had  given  gold  for  it  on  the  day 
of  the  loss.  The  jury,  in  answer  to  questions  put 
to  them,  found — first,  that  the  note  was  dropped 
by  the  prosecutor  in  the  shop,  and  that  A.  found 
it  there ;  secondly,  that  he  at  the  time  he  picked 


np  the  note  did  not  know,  nor  had  he  reasonable 
means  of  knowing,  who  the  owner  was  ;  thirdly, 
that  he  afterwards  acquired  knowledge  of  who 
the  owner  was,  and  after  that  he  c\)nverted  the 
note  to  his  own  use  ;  fourthly,  that  he  intended, 
when  he  picked  up  the  note  in  the  shop,  to  take 
it  to  his  own  use,  and  deprive  the  owner  of  it, 
whoever  that  owner  might  be  ;  and,  fifthly,  that 
he  believed,  at  the  time  he  picked  up  the  note, 
that  the  owner  could  be  found.  A  verdict  of 
guilty  was  thereupon  entered  : — Held,  that  he 
was  properly  convicted.  R^.  v.  Moore,  L.  &  C. 
1  ;  30  L.  J.,  M.  C.  77  ;  7  Jnr.  (N.B.)  172 ;  3  L.  T. 
710  ;  9  W.  R.  276  ;  8  Cox,  C.  C.  416.  See  Reg.  v. 
MattlimoM,  post,  col.  1337. 

If  a  person  drops  any  chattel,  and  anotlier  finds 
jt,  and  takes  it  away  with  the  intention  of  appro- 
priating it  to  his  own  use,  and  only  restores  it 
becaose  a  reward  is  offered,  he  is  gnil^  ot 
larceny.  Reg.  v.  Peteri,  1  Car.  &  K.  245.  S.  P., 
Reg.  V.  Reed,  Car.  &  M.  306. 

  Ahandonment  by  Owner.] — The  only 

cases  in  which  a  party  finding  a  chattel  of  another 
can  be  justified  in  appropriating  it  to  his  own 
use,  is  where  the  owner  cannot  be  found,  or 
where  It  may  be  fairly  said  that  the  owner  haa- 
abandoned  it.  lb. 

 The  Faot  that  FrlioneT  might  have  dil- 

oovered  Owner  makes  no  difference.  1 — ^When  It 
appears  that  the  goods  alleged  to  nave  been 
stolm  were  fonnd  by  the  priuner,  he  cannot  be 
convicted  of  larceny  unless  there  is  some  evidence 
that  at  the  time  of  the  finding  he  believed  that 
the  tme  owner  could  be  ascertained,  and  it  is  not- 
enough  that  the  jnry  is  satisfied  that  he  could 
within  a  reasonable  time  hare  discovered  the 
owner.  Reg.  v.  Knight,  25  L.  T.  508  ;  20  W.  B, 
122;  12Cox,C.C.  102. 

If  a  man  finds  lost  property  and  keeps  it,  and 
at  the  time  dt  finding  it  has  no  means  of  dis- 
covering the  owner,  be  is  not  gnilty  of  larceny, 
because  be  afterwards  has  means  of  finding  him, 
and  nevertheless  retains  the  property  to  his  own 
use.  Reg.  v.  Dixoa,  Dears.  C.  C.  580  ;  25  L.  J., 
M.  C.  89  ;  7  Cox,  0.  C.  35. 

Semble,  if  a  man  finds  property  which  has 
been  lost,  and  appropriates  it  to  himself,  he  is 
not  gnil^  of  larceny  for  failing  to  take  steps  to 
discover  the  owner,  unless  he  saw  the  article 
drop  from  the  owner,  or  unless  it  has  the  owner's 
name  upon  it,  or  some  circumstances  of  the  sort  ■ 
occurred  whidi  afforded  the  finder  an  imme- 
diate means  of  knowing  who  ^  owner  was  at  ■ 
the  moment  when  he  pioked  it  up  and  wiimiTiftd 
it  Jb. 

 Oheqae  Found — FoaiMiioa  bjr  Another.); 

— A  prosecutor  found  a  cheque,  and,  being  unable 
to  rrad,  showed  it  to  the  prisoner.  Ilie  priionsr 
told  him  that  it  was  only  an  old  cheque  of  1^ 
Boyal  British  Bank,  and  kept  it.  Heatterwanls 
made  excuses  for  not  giving  it  np  to  the  prose* 
cutor,  withholding  it  from  him  in  the  hopes  of 
getting  the  reward  that  might  be  offered  for  it : 
—Held,  tliat  these  facts  did  not  show  s^ih  a 
taking  as  was  necessary  to  constitate  lareeny. 
B^,  T.  Gardner,  L.  ft  C.  248 ;  83  L.  J.,  H.  G. 
36  ;  8  Jnr.  (h.b.)  1317 ;  7  L.  T.  471 ;  11  W.  S. 
96 ;  9  Cox,  C.  0.  363. 

—  Property  Found  in  Bailway  Carriage.]— 

The  law  with  r^ard  to  the  finder  of  lost  pro* 
perty  does  nxA  ap^y  to  the  case^  prwertr  of.« 
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pnsBenger  accidentally  left  fn  a  railway  carriage, 
and  foand  there  by  a  Bervant  of  the  company  ; 
and  Bnch  servant  is  guilty  of  larceny,  if,  instead 
of  taking  it  to  the  station  or  Buperior  officer,  be 
appropriates  it  to  his  own  use.  Beg.  t.  Pierce, 
6  Cox,  C.  0. 117. 

FoH«Hion  of  Property  StoI«n  out  of  ITnitod 
Kingdom.] — The  larceny  Act,  1896,  applies  to 
the  case  of  pro]ierty  stolen  outside  the  United 
Kingdom  and  received  by  a  pcison  here  prior  to 
the  act  coming  into  operation.  Beg.  r.  Panse, 
61  J.  P.  636. 

ii.  IVhere  Dellrery  by  Owner  passe*  Poeeession 

and  Right  of  Property, 

Taking  amy  Ooodi  withoot  Payii^  Cor  Them.] 

—If  a  horse  is  purchased  by  and  delivered  to  the 
buyer,  it  is  not  felony  thongh  he  immediately 
rides  nwBy  with  it  without  paying  the  pnrchase- 
money.  Rex  v.  Hurrey,  1  Lt-ech,  C.  0.  467  ;  2 
East,  P.  C.669  ;  3  B.  B.  714. 

Where  the  prisoner  obtained  ixisseasion  of  a 
hat  from  the  maker,  which  had  l^cn  ordered  by 
a  third  penon,  by  sending  a  boy  for  it  in  the 
name  of  such  third  person  : — Held,  it  did  not 
amount  to  larceny.   Itrx  v.  Adavit^  B.  li,  B.  225. 

Taking  Ooods  by  means  of  Forgery.]— A.  went 
to  B/s  shop,  and  said  that  he  had  come  from  C. 
for  some  hams,  and  at  the  same  time  produced  a 
jiote  in  the  following  terms : — "  Have  the  good- 
ness to  give  the  b««rer  ten  good  thick  sides  of 
bacon,  and  four  good  showy  hams,  at  the  lowest 
price.   I  shall  be  in  town  on  Thnmiay  next, 
.  and  will  call  and  pay  you.    Youre,  fcc,  C."  B. 
I  thereupon  delivered  the  hams  to  A.    The  note 
was  forged,  and  A.  had  no  such  authority  from 
■  C. : — Held,  that  A.  was  not  guilty  of  laJX%ny. 
Reg.  T.  Adams,  1  Den.  C.  C.  m. 

Where  a  man  writes  a  letter  in  the  name  of 
another  to  a  thinl  person  to  borrow  money  which 
1    he  obtains  by  the  fraud,  this  is  no  larceny. 
Rex  T.  Atkinson,  2  East,  P.  C.  673. 

Poueuion  obtsiMd  by  a  Ixiok.]— In  support 
-of  an  indictment  for  the  larceny  of  three  shil- 
lings and  sixpence,  it  was  proved  that  the 
prisoner  had  obtained  possession  of  a  shilling 
and  then  of  a  half-crown  from  the  prosecutor 
by  means  of  what  is  known  as  the  purse  trick. 
That  is  to  say,  he  had  induced  the  prosecutor  to 
give  him  a  uiiUiug  for  a  puree,  into  which  he 
had  dropped  three  coins,  by  first  showing  the 
prosecutor  three  shtUingo,  and  then  making  it 
appear  as  if  he  had  droppeil  them  into  the  purse. 
In  the  same  way  he  had  induced  the  prosecutor 
to  give  h""  a  half-crown  for  a  purse  into  which 
he  nad  made  it  appear  that  he  had  drojiped  two 
half-crowns.  Having  been  convicted  of  obtain- 
ing the  money  by  means  of  a  trick,  upon  a  case 
reserved  for  the  opinion  of  this  court : — Held, 
that  the  prosecutor  having  parted  with  the  pro- 
perty in  his  shilling  and  half-crown  in  exchange 
for  the  purses  and  their  contents,  the  prisoner 
had  been  guilty,  if  at  all,  of  obtaining  the  coins 
means  of  a  false  pretence,  and  could  not  be 
convicted  of  larceny.  Reg.  v.  Solomons,  62  L.  T. 
672 ;  17  Cox,  C.  C.  93. 

Where,  in  a  case  of  ring-dropping,  the  prisoners 
prevailed  on  the  prosecutor  to  buy  the  share  of 
the  other  party,  and  the  prosecutor  was  prevailed 
on  to  part  with  his  money,  intending  to  {lart 
with  it  for  ever,  and  not  with  the  possession  of  | 


it  only  : — Held,  that  this  was  not  a  larceny. 
Reg.  V.  Wilhon.  8  Car.  &  P.  111. 

A.  was  treating  B.  at  a  beer-house,  and  A. 
wishing  to  pay,  put  down  a  sovereign,  desiring 
the  laiitilady  to  give  him  change  :  she  could  not 
do  so :  and  B.  said  that  he  would  go  ont  and 
get  change.  A.  said,  "  You  wtm't  come  back 
with  the  change."  B.  replied,  "Never  fear." 
A.  allowed  B.  to  take  up  tlie  sovereign,  and  B. 
never  returned  either  with  it  or  the  change  : — 
Held,  no  larceny,  as  A.,  having  permitttHl  the 
(sovereign  to  be  taken  away  for  the  purpose  of 
being  changed,  he  conid  never  have  expected  to 
receive  back  the  specific  coin,  and  had  therefore 
divested  himself  of  the  entire  possession  of  it. 
Reg.  V.  Thomas,  9  Car.  &  P.  741. 

W.  sold  and  delivered  a  horse  to  G.,  and  by 
way  of  payment  took  two  pigs  of  G.  of  about 
the  same  value,  no  money  passing.  W.  then 
borrowed  the  horse  from  G-.  to  run  against  C, 
who  won  the  race,  and  claime<l  and  look  away 
the  horse  that  W.  rode  : — Held,  no  evidence  of 
any  larceny  of  the  horse  by  C  or  W.  Reg.  v. 
Carter,  47  J.  P.  759. 

If  a  person  is  induced  to  play  at  hiding  under 
the  hat,  and  stakes  down  his  money  voluntarily 
on  the  event,  meaning  to  receive  the  stake  if  he 
wins,  and  to  pay  if  he  loses,  the  taking  up  the 
stake  so  deposited  by  him  on  the  table  is  not  a 
felonious  taking,  although  the  taker  was  made 
to  appear  to  win  the  money  by  fraudulent 
conspiracy,  and  collusion.  Re-t  v.  Nicltolsim,  2 
Leach,  G.  C.  610  ;  3  East,  P.  C.  669. 

Prisoner  went  to  a  shop,  and  purchasing  a 
small  article  put  down  half-a-crown  in  payment. 
The  shopman  gave  him  two  shillings,  and  was 
counting  the  rest  of  the  change  when  tlie 
prisoner  pretended  to  throw  the  two  shillings 
into  the  till,  though  he  really  threw  back  only 
one,  and  asked  for  four  sixpences  instead,  he  vraa 
given  one  shilling  and  two  sixpences : — Held,  no 
larceny  of  the  shilling.  Reg.  v.  WiUiaiiu,  7 
Cox,  C.  C.  355. 

Where  a  prisoner  obtained  from  the  prosecutor 
in  the  name  of  one  of  his  neighbours,  haU-a- 
guinca's  worth  of  silver,  and  said  she  would 
return  shortly  with  tiie  half-guinea : — HeUl,  no 
larceny.  Retf  T.  Colemany  1  'Leach,  C.  C.  303, 
n.  ;  2  East,  P.  C.  672. 

Where  a  prisoner  took  a  packet  of  diamonds 
to  a  pawnbroker,  with  whom  he  had  pre- 
viously pledged  a  brooch ;  and  having  agreed 
with  the  shopman  for  the  amount  of  the  loan  on 
the  diamoncui,  sealed  them  np  and  received  the 
amount,  deducting  the  amount  for  which  the 
brooch  was  pledg^  ;  but,  instead  of  giving  the 
I>acket  of  diamonds  to  the  shopman,  gave  him  a 
packet  of  similar  appearance,  containing  only 
glass  : — Held,  that  it  was  not  larceny,  but  only  a 
fraud.   Reji  v.  Meilheim,  Car.  C.  L.  281. 

 Belation  of  Haiter  and  Sarrant. ' — Where 

a  servant  by  a  false  pretence  induces  his  master 
to  give  him  a  cheqne  as  agent  of  a  creditor  of  his 
master  with  the  view  of  its  being  handed  over  to 
that  creditor,  and  the  servant  appropriates  the 
cheque  to  his  own  use,  he  cannot  dc  indicted  for 
stealing  it.  Reg.  t.  Euex,  Dears.  &  B.  371 ;  27 
L.  J.,  M.  C.  20  ;  4  Jnr.  (NA)  16 ;  6  W.  R.  82 ; 
7  Cox,  C.  C.  384. 

A.  was  employed  to  make  purchases  on  account 
of  his  masters,  and  B.,  a  fellow  servant,  had  in- 
structions from  them  to  pay  ont  of  their 
money  all  such  demands  as  A.  shouM  make  upon 
liim  in  respect  of  such  purchaa^.   A.  having 
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Calaely  represented  to  B,  that  be  had  bought ' 
£00(18  for  the  masters  and  paid  for  them,  and 
iiavitig  thereby  ohtainetl  from  B.  a  sum  of  money 
*he  property  of  the  masters : — Held,  a  case  of 
iFalse  pretences,  and  not  larccnv.  Iteff.  v.  Barofx, 
2  Den.  C.  C.  r.9 ;  T.  &  M.  387  ;  20  L.  J.,  M.  C. 
54  ;  14  Jur.  1123  ;  fi  Cox.  C.  C.  112. 

O.  was  indicted  for  larceny.  The  evidence 
■showed  that  he  was  the  prosecotor'a  servant ; 
that  it  was  his  duty  to  receive  and  pay  moneys 
tfor  the  pro<)ccntor,  and  make  entries  of  such : 
receipts  and  payments  in  a  book  which  was 
■examined  l>y  the  prosecutor  from  time  to  time  ; 
that  the  prisoner  on  one  occasion  showed  a 
•balance  in  his  favour  ci.  21.,  by  taking  credit  for 
i>ayments  falsdy  entered  in  the  book  as  having 
^>een  made  by  him,  when  in  fact  they  had  not 
•been  made  by  him,  and  that  the  prisoner  received 
ifrom  his  master  the  sum  of  21.  as  a  balance  due 
to  him.  He  was  convicted  : — Held,  that  the 
•conviction  was  wrong.  Reg.  v.  G^reen,  Dears. 
■C.  C.  323  ;  2  C.  L.  B.  603  ;  18  Jnr.  158  ;  3  W.  R. 
264  ;  6  Cox,  C.  C.  296. 

It  was  the  duty  of  a  clerk  to  the  prosecutora 
♦o  ascertain  daily  the  amount  of  dock  and  town 
idues  payable  by  the  prosecutors  on  the  exportn- 
4ion  of  their  goods,  and,  having  received  the 
.money  from  the  prosecutors'  cash-keeper,  to  pay 
lit  over  to  those  who  were  entitlai  to  it ;  the 
iclerk  Ealaely  represented  that  a  sum  of  3Z,  1 0«.  id. 
WHsdneon  a  certain  day,  whereas,  in  truth,  a 
sum  of  II.  3«.  only  was  due,  and,  having  obtained 
the  larger  sum  from  the  cash-keeper,  converted 
the  difference  to  his  own  use : — Held,  that  he 
was  not  guilty  of  larceny,  but  might  have  been 
■convicted  of  obtaining  money  by  false  pretences. 
M?g.  V.  Tkompton,  L.  &  C.  233 ;  32  L.  J.,  M.  C. 
57  ;  8  Jur.  (N.8.)  1162  ;  7  L.  T.  393  i  11  W.  R. 
41 ;  9  Cox,  C.  C.  222. 

The  prisoner  was  employed  by  the  prosecutor 
to  make  up  canvas  bags  at  his  (the  prisoner's) 
■own  house.  The  canvas  was  cut  out  at  the  shop 
•of  the  prosecutor  and  .  taken  away  by  the 
prisoner.  A  portion  of  it  ^va8  duly  worked  up 
aind  returned,  the  remainder  was  converted  by 
him  to  his  own  use  : — Held,  that  he  could  not  be 
■convicted  of  larceny.  Reg.  v.  Saward,  b  Cox, 
C.  295. 

Cp.  caset,  supra,  sub  tit.  False  Pbetences. 

Baeetving  Money  ftom  Xatter  —  Debiting 
JIaBtBr  with  Amount  Expended.] — The  prisoner, 
who  was  clerk  to  the  prosecutor,  was  indicted  for 
•embezzling  certain  moneys  belonging  to  his 
master.  The  evidence  showed  that  the  prisoner 
iiad  i-eccived  at  different  times  several  sums  of 
money  from  the  prosecutor,  a  ilciler  in  skins,  for 
the  purpose  of  purchasing  skins.  The  prisoner 
obtained  the  skins  on  credit,  and  appHcd  the 
money  to  his  own  use,  but  debited  prosecutor  in 
[his  day-book  with  several  sums  of  money  as 
having  been  paid  for  the  skins.  The  jury  found 
the  prisoner  not  guilty  of  embezzlement,  but 
■guilty  of  larceny : — Held,  that  the  conviction 
was  wrong.  Reg.  v.  Goodcmmgh,  Dears.  C.  C. 
210  ;  6  Cox,  C.  C.  206. 

Cp.  oatei  supra,  sub  tit.  Embezzlement. 

PoiuHioii  obtained  by  Delivery  Orders.] — 
B.,-  a  broker,  having  large  dealings  with  the 
prraecntors,  Russian  merchants,  in  October 
entered  into  a  contract  for  the  purchase  of  343 
casks  of  tallow  which  were  expected  to  arrive  by 
the '*Hesper,"  in  the  ordinary  coarse  of  trade.  The 


'  tallow  arrived  accordingly  on  the  6th  of  Decem- 
ber, and  in  due  course  the  transaction  should 

have  been  completed  within  fourteen  thiys,  and 
notice  was  given  to  B.  of  the  arrival  of  the 
tallow,  and  he  was  called  upon  to  com|)lete  iho 
bargain.  He  requested  that  the  tallow  might  be 
allowed  to  remain  in  the  docks  for  a  short  time. 
This  was  granted.  On  Jnnuary  28th  the  manager 
for  the  prosecutors  called  on  him,  and  insisted 
on  the  completion  of  the  contract,  and  B.  (*aid 
':  he  would  pay  for  the  tallow  on  the  following 
day.    On  the  next  day  B.  sent  his  clerk  to  th« 

firosecutors'  counting-house,  and  obtniued  de- 
ivery  orders  for  the  tallow,  and  tendered  to  the 
prosecutors  a  crossed  cheque  on  a  bank  in 
London  for  the  price  of  the  tallow.  Immediately 
on  obtaining  possession  of  the  delivery  ortlere  he 
sent  them  to  the  docks,  and  transforre-l  the  pro- 
perty into  fresh  warrants,  and  when  the  cheque 
was  presented  there  were  no  assets  : — Held,  not 
to  be  a  larceny  of  the  delivery  orders  by  a  trick, 
but  a  lawful  possession  of  them  obtained  by 
reason  of  the  prosecutors  giving  to  B.  credit  in 
respect  of  the  crossed  cheque.  Reg.  t.  A'orth^  8 
Cos,  0.  C.  433. 

FosBBBsion  obtained  by  Delivery  of  Bills.]— 

If  a  tradesman  sells  a  stranger  goods,  enters 
them  to  his  debit,  and  makes  out  a  bill  of  parcels 
for  them  as  goods  sold,  and  the  goods  arc 
delivered  to  the  purchaser  by  the  servant  of  the 
seller,  who  receives  bills  for  them,  it  is  not 
felony,  although  the  tradesman  sold  them  for 
ready  money,  never  intending  to  give  the 
stranger  credit,  and  it  appears  that  he  had  taken 
the  apartments  to  which  he  ordered  them  to  be 
sent  for  the  purpose  of  obtaining  them  frandn- 
lenUy.  Rex  v.  i^rAw,  2  Leach,  C.  C.  614  ;  S 
East,  P.O. 671. 

Aatbority  of  Ssrvant  to  act  in  eoorse  of 

Bosinesi.] — If  a  pawnbroker's  servant,  who  has 
a  general  authority  from  his  mast^cr  to  act  in  his 
bttsiness,  delivers  np  a  pledge  to  the  pawner,  on 
receiving  a  parcel  from  the  pawner,  which  he 
supposes  contains  valuables  he  has  just  seen  in 
the  pawner's  possession  in  a  similar  parcel,  the 
receipt  of  the  pledges  by  the  pawner  is  not  a 
larceny.    Rex  v.  Jaeiuon,  1  M.  C.  C.  119, 

To  constitute  larceny,  there  must  be  a  taking 
of  the  property  against  the  vrill  Of  the  owner. 
But  the  cashier  of  a  bank  has  authority,  arising 
from  the  nature  of  his  employment,  to  pay  the 
money  of  the  bank  to  persons  presenting  genoinc 
orders,  and  to  judge  of  their  genuineness.  Reg. 
V.  Prince,  38  L.  J.,  M.  C.  8 ;  L.  R.  1  C.  C.  160 ; 
19  L.  .T.  364;  17  W.  R.  179;  ll  Cox,  C.  0. 
193. 

Therefore,  a  cashier,  who,  deceived  by  a  forget 
order  purporting  to  be  drawn  by  a  customer, 
pays  money  to  the  payee,  who  presL'nts  it  know- 
ing it  to  be  forged,  thereby  parts  with  the 
property  in  the  money  of  the  bank  to  the  payee 
so  as  to  bind  his  employer,  and  the  payee  la 
therefore  not  gnilfy  of  larceny,  Imt  of  obtaiti- 
iug  money  by  false  pretences.  lb. 

A  tlcpositor  in  a  post  office  savings  bank 
obtained  a  warrant  for  the  withdrawal  of  lOi., 
and  presented  it  with  his  depositor's  book  to  a 
clerk  at  the  post  office,  who  instead  of  referring 
to  the  prop^  letter  of  advice  for  10>.,  referred 
by  mistake  to  another  letter  of  advice  for 
8/.  IGh.  lOd.,  and  placed  that  sum  upon  the 
counter.  The  clerk  entered  8/.  16*.  lOd.  in  the 
depositor's  book  as  paid,  and  stamped  it.  The 
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deposltdr  took  that  Bam  and  went  awa^.  The 
jury  fonnd  that  he  had  the  animus  furandi 
,  at  the  moment  of  tnkiiig  the  money  from  the 
counter,  and  that  he  knew  the  money  to  be  the 
money  of  the  Postmaetcr-General  when  he  took 
it  up,  and  found  him  guilty  of  larceny  : — Held, 
by  a  majority  of  judges,  that  he  was  properly 
convictetl  of  Lirceny.  S^^.  v.  MiddUtpn,  42  L.  J., 
M.  C.  73 ;  L.  R.  2  C.  C.  38;  28  L.  T.  777  ;  12 
Cox,  C.  C.  260,  417. 

By  Cockburn,  C.J.,  Blackburn,  J.,  Mellor,  J., 
Lush,  J.,  Grove,  J.,  Denman,  J.,  and  Archil»ld, 
J.,  on  the  ground  that,  even  assuming  the  clerk 
to  hare  the  same  authority  to  part  with  the 
possession  of  and  property  in  the  money  which 
the  Fostaaaster<General  would  have  bad.  the 
mere  ddirery  under  a  mistake,  though  with  the 
intention  of  passing  the  property,  did  not  pass 
the  property  ;  and  the  possession  being  obtained 
auimo  furandi,  there  was  both  a  taking  and  a 
Btcahng  within  the  definition  of  larceny.  Jb, 

By  BoTill,  C  J.,  Kelly,  C.B.,  and  Keating,  J., 
that  the  clerk,  having  only  a  limited  auMurity 
under  the  letter  of  advice,  had  no  power  to  part 
with  the  property  in  the  money  to  the  prisoner, 
and  that  therefore  the  conviction  was  right. 
/*. 

By  Pigott,  B.,  that,  before  possession  of  the 
money  was  parted  with,  and  whilst  it  was  on 
the  counter,  the  prisoner  had  the  animus  furandi, 
and  took  it  up,  and  was  therefore  guilty  of 
larceny.  lb. 

But  by  Martin,  B.,  Bramwell,  B.,  Brett,  J., 
and  Cleasby,  B,,  that  the  money  was  not  taken 
invito  domino,  and  therefore,  that  there  was  no 
larceny.  lb. 

Per  Bramwell,  B.,  and  Brett,  J.,  that  the 
authority  of  the  clerk  authorised  the  parting 
with  the  possession  and  property  in  the  entire 
sum  laid  down  on  the  counter.  lb, 

iii.  Where  PoateuUm  obtained  animofitrand't. 

Fdoaiovi  latratlon  at  time  Ooodi  oUtintd.] 

'  — ^To  constitute  larceny,  the  felonious  intention 
must  exist  in  the  mind  at  the  time  the  prc^ierty 
is  obtained  ;  for  it  it  is  obtained  by  fair  contract 
and  afterwards  fraudulently  converted  it  is  no 
felony.  Hex  v.  Cftarlewwd,  I  Leach,  C.  C.  409 ; 
2  East,  F.  C.  689  ;  3  B.  B.  706. 

btenUon  of  Buying  and  Faying  ftv  6o«di.] 

— A  surveyor  of  highways,  having  authority  to 
order  gravel  for  roads,  ordering  gravel  as  usual 
and  applying  it  to  his  own  use  is  not  guilty  of 
larceny,  unl^  it  appears  that  he  did  not  mean 
to  pay  for  it.  Sa.  y.  JHehardton,  1  ft  F. 
488. 

The  prisoner  went  into  a  shop  in  London,  and 
purchased  jewellery,  and  said  that  he  would  pay 
in  cash,  and  the  seller  agreed  to  deliver  the 
goods  at  a  coach-offiee  belonging  to  an  inn, 
where  the  prisoner  stated  that  he  lodged.  The 
seller  made  out^  invoice  and  took  the  goods 
.tfaeret  when  the  prisoner  said  iie  bad  been 
disappointed  in  receiving  some  money  he  ex- 
pected by  letter.  Just  afterwards  a  twopenny 
poet  letter  was  put  into  his  hands,  which  he 
opened  in  the  presence  of  the  seller,  and  said  he 
had  to  meet  a  friend  at  Tom's  CoSec-house  at 
seven,  who  vt  ould  sapply  the  money.  The  goods 
were  left  at  the  coach-office,  and  the  seller  went 
home.  The  prisoner  had  taken  a  place  in  the 
mail.  but  he  countermanded  that,  and  absconded 
With  the  goods.  The  seller  swojc  tiat  be  con- 


sidered the  goods  sold  If  he  got  his  cash,  bat  not 
before.   It  was  left  to  the  jury  to  say  whether 

the  prisoner  hod  any  intention  of  buying  and 
paying  for  the  goods,  or  whether  he  gave  the 
order  merely  to  get  possession  of  them  to 
convert  them  to  his  own  use.  Ihe  jury  found 
the  latter,  and  the  prisoner  was  convit^ed,  and 
the  conviction  was  held  right  by  the  judges. 
JZcjF  T.  Campbell,  Car.  C.  L.  280 ;  1  M.  C.  C. 
179. 

Where  a  person  went  into  a  shop  for  the  pur- 
pose of  punihasiag  a  ruby  pin,  and  after  select- 
ing  one,  which  was  put  into  a  box,  while  the 
young  man  who  was  serving  him  was  absent  for 
about  a  minute,  took  it  out  of  the  box,  and  pnt  ib 
into  his  stock,  and  afterwards  went  into  the 
shawl  department  of  the  shop  to  purchase  other 
articles,  saying  that  he  would  return  uid  pay  for 
both  together,  but  was  allowed  to  go  away  with- 
out inquiry  being  made  as  to  whether  be  had 
paid  in  the  shawl  department,  and  a  bill,  in- 
cluding the  price  of  the  pin,  was  sent  the  nezb 
day  to  the  house  where  be  was  residing  : — Held^ 
on  the  trial  of  the  prisoner  for  stealing  the  pin, 
that,  under  these  circumstances,  it  was  for  the 
jury  to  say  whether  there  was  any  inteotion  to 
steal  the  pin,  and  whether  there  was  or  was  not 
credit  given  for  it.  Ileg.  v.  Hitx,  9  Oar.  &  P.  126. 

The  prisoner  was  indicted  for  laiceny.  The 
jury  Tctumed  a  verdict  that  in  thdr 
opinion  the  goods  were  parted  with  condi- 
tionally that  the  money  was  to  be  pmd  at  the 
time,  and  that  the  prismer  took  them  with  a. 
felonious  intent : — field,  to  amount  to  a  verdict 
of  guilty.  Beg.  v.  Cohen,  2  Den.  C.  0.  249  j  T- 
ii  M.  576. 

Getting  goods  delivered  into  a  hired  cart,  on 
the  express  condition  that  the  price  will  be  paid 
for  them  before  they  are  taken  from  the  cart, 
and  then  getting  them  from  the  cart  without 
paying  the  price,  will  be  larceny,  if  the  prisoner 
never  had  any  intention  of  paying,  but  bad,  ab 
initio,  iha  intention  to  defraud.  Hex  t.  Pratt, 
1  M.  C.  C.  260. 

Taking  goods,  though  the  prisoner  has  bar- 
gained to  buy,  is  felonious,  if  by  the  usage  the 
price  ought  to  bo  paid  before  they  are  taken,  and 
the  owner  did  not  consent  to  their  being  taken, 
and  the  prisoner  when  he  bargained  for  them  did 
not  intraid  to  pay  for  them,  but  meant  to  get 
them  into  his  possession,  and  dlspoec  of  them  for 
his  own  braejit  without  paying  for  them.  Jlse 
V.  Gilbert,  1  M.  C.  C.  185. 

The  prosecutor  sold  onions  to  the  prisonei^ 
who  ^reed  to  pay  ready  money  for  them.  The- 
onions  were  unloaded  at  a  phice  indicated  by  the 
priaoners,  and  the  prosecntur  was  then  induced 
to  make  out  and  s^  a  receipt  which  they  gofc 
from  him,  and  then  refused  to  restore  the  onions 
or  pay  the  price.  The  jury  convicted  them  of 
larceny,  and  said  that  they  never  intended  toi 
pay  for  the  onions,  and  that  the  fraud  was  medi- 
tated by  them  from  the  beginning  : — Held,  that: 
the  conviction  was  right.  Seg.  t.  ^jZowZy,  12 
Cox,  C.  0.  269  ;  27  L.  T.  803. 

SeUing  hired  Goods.] — Obtaining  a  horse  under 
the  pretext  of  hiring  it  for  a  ia,y,  and  immedi- 
ately selling  it,  is  felony,  if  the  jury  finds  the- 
hiring  was  animo  furandi.  Hex  v.  Pear,  1  Leach„ 
C.  C.  212  ;  2  East,  P.  C.  685,  697  ;  3  B.  B.  703. 
And  tee  Rem  v.  Titmard,  2  Bast,  P.  C.  687 ;  1 
Leach,  C.  C.  214,  n. 

A.  hiring  a  horse  and  riding  it  away  from  & 
livcry-stablc,  and  afterwards  selling  it,  cannot  ba 
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convicted  of  larceny  unless  he  had  the  inteation 
of  stealing  the  horec  when  he  originally  hired  it, 
and  that  is  a  question  for  the  jury.  Meg.y.  Cole, 
2  Cox,  C.  C.  340. 

Obtaioing  a  post-chaiso  by  hiring,  with  a  felo- 
nious intent  to  convert  it  to  the  nse  of  the  hirer, 
is  felony,  although  the  contract  of  hiria^  was 
not  for  any  definite  time.  Rem  v.  S-rmple,  1 
Leach,  C.  C.  420  ;  2  East,  F.  C.  691 ;  3  K.  B. 
709. 

If  goods  are  delivered  to  a  person  on  hire,  and 
he  takes  them  awnv,  animo  furandi,  he  is  guilty 
of  larceny,  although  no  actual  conversion  of 
them  by  sale  or  otherwise  is  proved.  Ri-g,  v. 
Jaiuon,  4  Cox,  0.  C.  82, 

A.  hired  a  horse  and  gig  with  the  felonions 
intention  of  converting  them  to  his  own  use,  and 
afterwanis  oiTt;red  them  lor  sale,  but  no  sale  took 
place  : — HeUI,  nererthcless,  that  he  was  guilty  of 
larceny.  lb, 

'J  o  constitute  a  larceny  by  a  party  to  whom 
goods  have  been  delivered  on  hire,  there  must  not 
only  be  an  original  intention  to  convert  them  tn 
his  own  use,  but  a  subsequent  actual  conversion  ; 
and  a  mere  agreement  by  the  hirer  to  accept  a 
RMm  offered  fur  the  goods  is  not  such  a  convenion, 
if  the  party  who  makes  the  offer  does  not  intend 
to  purchase  unless  his  suspicions,  as  to  the 
honesty  and  right  of  the  vendor  to  sell,  arc 
removed.    Reg.  v.  Brovh$,  8  Car.  &  P.  295. 

iDtention  to  keep  Ooods  Obtained.] — A  gipsy, 
obtaining  money  and  gootls  under  pretence  of 
practising  witchcraft,  without  an  intention  to 
Tetum  tlicm,  is  properly  indicted  for  larceny. 
Meg.  T.  Bunce,  1  F.  &  F.  S23. 

 Qneitloii  for  July.] — A.,  carrying  on 

busine!«  on  his  own  account,  entered  into  an 
engagement  with  B.  to  sell  goods  for  him,  and  for 
certain  purpo^^es  to  be  bis  serrant.  6.  entrusted 
A.  with  certain  goods  to  dispose  of  in  a  parti- 
cnlar  way.  A.  converted  them  to  his  own  use  ; 
— Held,  that  it  was  a  question  for  the  jtnr  to  say 
whether,  when  A.  receivM  the  goods,  he  had  the 
intention  of  miaappropriatiBg  them.  Meg.  v. 
Waller,  10  Cor,  C.  C.  360.  S.  P„  Mxg.  v.  CoU,  2 
Cox,  C.  C.  340. 

To  obtain  property  by  frand,  and  under  a  pre- 
concerted plan  to  rob,  is  felony,  but  the  animus 
farandi  must  be  fouud  by  tLe  jnry,  Jtex  v. 
Bimter,  1  Leach,  C.  C.  270.  S.  P.,  Meg,  v.  Mux, 
»  Car.  dc  P.  126. 

 Evidenefl  ofTortioniConTertlon.]— Non- 
delivery upon  request  is  evidence  of  a  tortious 
conversion.  Rrw  v.  Sewple,  1  Leach,  C.  C.  424  ; 
2  Gut,  P.  C.  691 ;  8  B.  K.  709. 

—  Vo  Proof  of  Vast  of  Antlwzity.]— A. 

went  to  the  shop  of  B.,  and  asked  for  shawls 
for  Mrs.  D.  to  look  at ;  B.  gave  her  five ;  she 
pawned  two,  and  three  were  found  at  her 
lodgings.  Mrs.  D.  was  not  called  as  a  witness  : 
—Held,  that  A.  could  not  be  convicted  of  a 
larceny  in  stealing  the  goods  o£  B.  M*m  v. 
Savage,  6  Car.  &  P.  143. 

lanaqr  by  a  Trick— PoMetiloii  obtained 
wder  Oontraet  indnosd  by  Fraud.]— Where  the 
owner  of  money  or  goods  parts  with  the  posses- 
sion of  them  under  a  contract  induced  by  fraud, 
bat  does  not  intend  to  part  with  the  property  in 
them  until  the  other  party  to  the  contract  has 


fulfilled  his  part  of  the  bai^in,  the  person  so 
fraudulently  obtaining  possession  of  the  money 
or  goods  may  be  convicted  of  larceny. — The 
prisoner  agreed  at  a  fair  to  sell  a  horse  to  the 
prosecutor  for23I.,  of  which  8/.  was  to  be  paid  to 
the  prisoner  at  once  and  the  remainder  upon 
delive^  of  the  horse.  The  prosecutor  handed 
8i.  to  tlie  prisoner,  who  signed  a  receipt  for  the 
money ;  the  receipt  it  was  stated  that  the 
balance  was  to  be  paid  upon  delivery.  The 
prisoner  never  delivered  the  horse  to  the  pro- 
secutor, but  caused  it  to  be  removed  from  the 
laiT  under  circumstances  from  which  the  jury 
inferred  that  he  had  never  intended  to  deliver 
it : — Held,  that  the  prisoner  was  rightly  con- 
victed of  larceny  by  a  trick.  Reg.  v.  Itustetty 
[1892]  2  Q.  B.  312  ;  67  L.  T.  124  ;  40  W.  B.  692 ; 
17  Cox,  C.  C.  634  ;  66  J.  P.  743— C.  C.  E. 

A.  and  B.,  pretotding  that  one  of  them  was  a 
sea  captain  and  a  Frenchman  unable  to  speak 
English,  offered  to  the  prosecutrix  a  dress  for 
saleat  25«.,saying  that  if  she  would  give  that  price 
for  it,  she  would  have  another  dress,  which  was 
produced,  worth  12*.,  into  the  bargain.  She  agreed 
to  this,  and  took  a  sovereign  aiid  a  shilling  from 
her  pocket.  While  she  was  holding  the  money, 
A.  or  B.  opened  her  hand  and  took  it  out,  though 
not  forcibly.  Be  then  declined  to  take  the  other 
4t..  but  laid  down  the  dress  first  proiluced,  and 
refused  to  let  her  have  the  other.  The  dres» 
proved  to  be  of  little  value  : — Held,  that  they 
were  properly  convicted  of  larceny.  Meg.  v. 
Morgan.  Dears.  C.  C.  896  ;  18  Jnr.  1085  ;  6  Cox, 
C.  C.  408. 

 Of  Dootunenti.]  —  A  landlord  went  to 

his  tenant  (who  had  removed  all  his  goods)  to 
demand  rent  amounting  to  12Z.  lOt.,  taking 
with  him  a  receipt  ready  written  and  signed  ; 
the  tenant  gave  and  asked  to  look  at  tba 
receipt.  It  was  given  to  him,  and  be  refoscd 
to  return  it  or  to  pay  the  remainder  of  the  ■ 
rent.  It  was  proved  by  the  landlord,  that,  at 
the  time  he  gave  to  the  tenant  the  receipt,  he 
thought  the  tenant  was  going  to  pay  him  the 
rent ;  and  that  he  should  not  have  parted  with 
the  receipt  unless  he  had  been  ■paid,  all  the 
r^t ;  but  that  when  he  put  the  receipt  into 
the  tenant's  hand  he  never  expected  to  have 
the  receipt  again ;  and  that  he  did  not  want 
the  receipt  again,  but  wanted  his  rent  to  be 
paid : — Held,  a  larceny  ;  and  that  the  fact  of 
the  tenant  giving  (he  22.  made  no  difference. 
Rig.  V.  Bodxcay,  9  Car.  &  P.  784. 

Where  a  prisoner  having  offered  to  accommo- 
date the  prosecutor  with  gold  for  notes,  the  latter 
pat  down  a  number  of  bank  notes  for  the  purpose 
of  their  being  exchanged,  which  the  prisoner 
took  up  and  ran  away  with  : — Held,  a  larceny,  if 
the  jury  believed  that  he  intended  to  run  away 
with  them  at  the  time,  and  not  to  return  the  gold. 
Rem  v.  Oliver,  2  Buss.  C.  &  U.  182 ;  4  Taunt. 
274. 

To  obtain  a  bill  of  exchange  from  an  in- 
dorsee, under  a  pretence  of  getting  it  dis- 
counted, is  felony,  if  the  jury  finds  that  the 
indorsee  did  not  intend  to  leave  the  bill  itt 
the  prisoner's  possession  without  the  money, 
and  that  be  undertook  to  discount  it  with  a 
preconcerted  design  to  convert  its  produce  to 
liis  own  nse.  Rex  v.  Aieklo$t  1  Leaoh,  0.  0. 
294  ;  2  East,  P.  C.  675. 
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itcad  of  fenity.j— Against  the 
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jiassage  was  fixed  what  is  tnown  as  an  "  auto- 
inatic  box,"  the  propei-ty  of  a  company.  In 
fiuch  box  was  a  But  of  sufficient  aizc  to  admit 
A  penny  piece,  and  in  the  centre  of  one  of  its 
sides  was  a  projecting  button  or  knob.  The  box 
■was  so  constracted  that,  upon  a  penny  piece 
being  dropped  into  the  slit  and  the  knob  being 

Sushed  in,  a  cigarette  would  be  ejected  from  the 
ox  on  to  a  ledge  which  projected  from  it.  Upon 
the  box  were  the  following  inscriptions:  '*  Only 
penniee,  not  half-pennies";  "To  obtain  an 
Egyptian  Beauties  cigarette  place  a  penny  in 
the  box  and  push  the  knob  as  far  aa  it  will  go." 
The  prisoners  went  to  the  entrance  of  the  pas- 
sage, and  one  of  them  dropped  into  the  slit 
in  the  box  a  brass  disc  about  the  size  and 
shape  of  a  penny,  and  thereby  obtained  a 
cigarette,  which  he  took  to  the  other  prisoners  : 
—Held,  that  the  prisoners  were  guilty  of  larceny. 
Ileg.  T.  Sandt,  M  L.  T.  S70  ;  16  Cox,  0.C.1S8; 
62  J.  P.  24. 

 Of  Money  and  Ooods.]— A.,  in  the  hear- 
ing of  B.,  told  his  servant  to  go  to  H,  and  pay 
him  some  money,  upon  which  B.  offered  to  teke 

the  money  for  A.,  falsely  stating  that  he  lived 
only  six  doors  from  H.  Induccil  by  the  ofEer  of 
B.,  A.  delivered  the  money  to  him  to  carry  to  H, 
E.  appropriated  the  money  to  his  own  use.  He 
was  indicted  for  larceny  of  the  money,  and  found 
guilty,  the  jury  stating  that  their  Tetdict  was 
grounded  on  their  belief  that  he  had  obtained  the 
money  by  a  trick,  intending  at  the  time  to  ap- 
propriate it  to  his  own  use  :  — Held,  that  the  con- 
^iction  was  right.  Jh'ff.  v.  Brown,  Dears.  C.  C. 
«16  ;  2  Jur.  (n.s.)  192  ;  4  W.  R.  250. 

J.,  owner  of  a  watch,  placed  it  with  the  seller 
to  be  regulated.  The  seller  bad  no  authority  to 
deliver  it  to  any  one  but  J,,  or  some  one  com- 
missioned by  him  to  receive  it.  By  the  fraud 
of  the  prisoner  the  seller  was  induced  to  believe 
that  J.  had  desired  the  watch  to  bo  sent  by  post, 
inclosed  in  a  letter  to  J.,  to  the  care  of  the  post- 
master at  B.  The  postmaster,  through  thefraud 
of  the  prisoner,  was  induced  to  deliver  the  letter 
•containing  the  watch  to  him,  believing  him  to  be 
J.  or  his  agent ; — Held,  that  the  prisoner,  having 
appropriated  the  watch  to  his  own  use,  was 
guilty  of  larceny  of  it  from  the  owner.  Jtiy. 
T.  £ay,  Bears.  &  B.  231  ;  26  L.  J.,  M.  C.  Uy ; 
3  Jur.  (S-fl.)  546  ;  5  W.  E.  511  ;  7  Cox,  C.  C. 
289. 

At  a  colliery,  where  coal  was  sold  by  retail,  it 
•was  the  practice  for  the  carts,  when  loaded,  to  bo 
taken  to  a  weighing  machine  in  the  colliery  yard, 
where  they  were  weighed,  and  the  price  of  the 
<oal  paid.  B.  went  to  the  yard  and  asked  for  a 
load  of  soft  coal :  his  cart  was  accordingly  loaded 
l>y  a  servant  of  the  prosecutor  with  that  descrip- 
tion of  coal,  and  he  was  then  left  to  take  it  to  be 
weighed,  and  pay  for  it.  He,  however,  covered 
over  the  top  of  the  coal  in  the  cart  with  slack 
(an  inferior  description  of  coal),  and  then  M-ent 
to  the  weighing  machine,  and  told  the  clerk  he 
had  got  slack  ;  the  clerk  accordingly  weighed 
the  cart,  and  charged  for  its  contents  as  shick. 
H.  paid  for  the  coal  as  slack,  and  went  away  with 
it : — Held,  that  he  was  guilty  of  larceny  of  the 
soft  coal.  Jl£y.  V.  Bramley,  L.  &  C.  21  ;  7  Jur. 
<N.s.)  478  ;  4  L.  T.  309  ;  9  W.  R.  555.;  8  Cox, 
<3.  C.  468. 

Where  a  prisoner  had  obtained  letters  from 
the  post-office  by  falsely  representing  that  he 
^vaa  sent  for  them  by  the  person  to  whom  they 
^erc  addressed: — Held,  that  if  he  t^c^  meant 


to  steal  them  he  might  be  convicted  of  larceny. 
R^.  V.  Giilingt,  1     &  F.  36. 

  Ringing    the   Changes.]  —  The  two 

prisoners  by  a  series  of  tricks  frautlulently 
induced  a  l^rmaid  to  pay  over  money  of  her 
master  to  them,  without  having  received  from 
them  in  return  the  proper  change  ;  the  barmaid 
had  no  authority  to  pay  over  money  without 
receiving  the  proper  change,  and  had  no  inten- 
tion of  or  knowledge  that  she  was  so  doing : — 
Held,  that  the  prisoners  were  properly  convicted 
of  larceny.  Beg.  v.  Hullis,  5H  L.  J.,  M.  C.  3»; 
12  Q.  B.  a  25  ;  49  L.  T.  572  ;  32  W.  R.  ZV2, ;  15 
Cox,  C.  C.  345  ;  48  J.  P.  120— C.  C.  R. 

J.  and  W,,  acting  in  concert,  and  intending 
to  defraud  S.,  entered  his  shop,  and  by  meanii 
of  an  artifice  induced  him  to  draw  a  cheque 
on  his  bankers  for  42Z.,  payable  in  the  name 
of  J.,  and  then  to  accompany  J.  to  the  bank 
to  see  it  paid,  on  the  understanding  that  they 
were  to  return  to  finish  the  transaction  by 
the  payment  to  S.  of  forty-two  sovereigns,  and 
that  W.  was  to  remain  at  the  shop  till  J.  and  S. 
went  and  returned  from  the  bank.  At  the  bank, 
by  the  desire  of  S.,  the  banker  handed  four  ten- 
pound  notes  and  two  sovereigns  to  J.  in  the  pre- 
sence of  S.  8.  and  J.  left  the  bank  together,  and 
while  on  their  way  back  to  S.'s  shop,  J .  went  into 
an  inn  yard,  and,  promising  to  return  imme- 
diately, absconded  with  the  four  ten-i>ound  notes 
and  the  two  sovereigns,  which  he  and  \V,  (who 
in  the  meantime  had  gone  off  from  the  shop  with 
the  forty-two  sovereigns)  appropriated  to  their 
own  use  : — Held,  that  the  misappropriation  of 
the  notes  and  two  sovereigns  was  larceny,  S. 
never  having  parted  with  the  property  and  pos- 
session in  them,  and  J,  having  no  more  than  the 
b;irc  custody  of  the  mon^  which  he  had  carried 
off.  Reg.  V.  Joknmn,  2  Den.  C.  C.  310  ;  T.  &  M. 
612  ;  21  L.  J.,  M.  C.  82 ;  15  Jnr.  1113  ;  5  Ooi, 
C.  C.  372. 

A.  went  to  a  shop,  and  asked  a  boy  there  to 
give  him  change  for  a  half-crown  ;  the  boy  gave 
him  two  shillings  and  sixpennyworth  of  copper. 
The  prisoner  held  out  a  half-crown,  which  the 
boy  touched,  but  never  pot  hold  of  it,  and  the 
prisoner  ran  away  with  the  two  shillings  and  the 
copper  : — Held,  a  larceny  of  the  two  shilUn« 
and  the  copper.  Rem  v.  li'iUiaiM,  6  Car,  ft  P. 
390. 

The  prisoner  with  another  man  went  into  the 
shop  of  the  prosecutrix  and  asked  for  a  penny- 
worth of  sweetmeats,  for  which  he  put  down  a 
Horin.  The  prosecutrix  put  it  into  a  money- 
dmwer,  and  put  down  a  shilling  and  sixpence  in 
silver  and  fiveponce  in  copper  in  chanp;.  which 
the  prisimer  took  up.  The  other  man  said,  "you 
need  not  have  changed,"  and  threw  down  a  penny, 
which  the  prisoner  took  up  ;  and  the  latter  then 
put  down  a  sixpence  in  silver  and  sixpence  in 
copper  on  the  counter,  saying,  "here,  mistress, 
give  me  a  shilling  for  this."  The  prosecutrix 
took  a  shilling  out  of  the  money-drawer  and  put 
it  on  the  counter,  when  the  prisoner  said  to  her, 
"  you  may  as  well  give  me  the  two-shilling-piece 
and  take  it  all,"  The  nrosecutrix  took  from  the 
money-drawur  the  florin  she  had  received  from 
the  prisoner,  and  put  th;it  on  the  counter,  ex- 
pecting she  was  to  receive  two  shillings  of  the 
prisoner's  money  in  exchange  for  it.  The  pri- 
soner took  up  the  florin ;  and  the  proeecutrii 
took  up  the  silver  sixpence  and  the  sixpence  in 
coi)per  put  down  by  the  prisoner,  and  also  the 
shilling  put  down  by  herself,  and  was  putting 
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them  into  the  money-Hrawn,  when  she  saw  she 
had  only  got  one  shilling'a-worth  of  the  prisoner's 
money  ;  but  at  that  moment  the  prisoner's  com- 
panion drew  away  her  attention,  and  before  she 
could  apeak,  the  prisoner  pushed  hla  companion 
by  the  shoolder,  and  both  went  ont  of  the  shop : 
— Held,  that  the  property  in  the  florin  had  not 
passed  to  the  prisoner,  and  that  he  was  rightly 
convicted  of  larceny.  Reg.  v.  McKale,  37  L,  J,, 
M.  0.  97  ;  L.  R.  I  C.  C.  125  ;  18  L.  T.  335  ;  16 
W.  K.800;  11  Cox,  CO.  82. 

 Ihider  Chdonr  of  Betting.  J — The  prisoner 

was  at  a  race-meeting  offering  to  lay  odds  against 
Afferent  hoises.  He  made  a  bet  with  the  prose- 
cutor laying  odds  against  a  particular  horse,  and 
the  money  for  which  the  prosecutor  backed  the 
horse  was  deposited  with  the  prisoner.  The  prose- 
cutor admitted  that  he  would  have  been  satisfied 
if  he  did  not  receive  ba<^  the  same  coins.  The 
horse  won,  but  the  prisoner  went  away  with  the 
money,  and  afterwards  when  the  prosecutor  met 
him  he  denied  that  he  had  made  the  bet.  The 
prisoner  was  convicted  of  larceny,  and  a  case 
was  reserved,  the  question  being  whether  there 
was  any  evidence  to  be  left  to  the  jury  : — Held, 
tiiat  as  it  appeared  that  the  prosecutor  parted 
with  his  money  with  the  intention  that  in  the 
event  of  the  horse  winning  it  should  be  repaid, 
while  the  prisoner  obtained  possession  of  the 
money  fraudulently,  never  inteniling  to  repay  it 
in  any  event,  there  was  no  contract  by  which 
the  property  in  the  money  could  paes,  and  there- 
ioie  there  was  evidence  of  larceny  by  a  trick. 
Meg.  V.  Buekmatter,  57  L.  J.,  M.  C.  26  ;  20  Q.  B. 
D.  182  ;  57  L.  T.  720;  36  W.  R.  701  ;  16  Cox, 
C.  C.  339 ;  52  J.  P.  358— C.  C.  E. 

If  there  is  a  plan  to  cheat  a  man  of  his 
property,  under  colour  of  a  bet,  and  he  parts 
with  the  possession  only  to  deposit  it  as  a  stake 
with  one  of  the  confederates ;  the  taking  by  such 
craifederatels  felonious.  Btx  v.  Jtob$oH,  K.  &  R. 
413. 

  Bing-dropping.]  —  To  obtain  property 

from  another  by  the  practice  of  ring-dropping  is 
ielony,  if  the  jury  finds  it  was  obtained  under 
.a  preconceived  design  to  steal  it.  Hex  v.  Patch, 
1  Leach,  C.  C.  238  ;  2  East,  P.  C.  678.  S.  P.,  Ri-x 
V.  Marth,  \  Leach,  C.  C.  346. 

A  person  who  induces  another  to  deliver  bank 
notes  to  him  by  the  practice  of  ring-drop  plug, 
on  the  condition  that  if  he  does  not  restore  them 
in  such  a  time  the  entire  value  of  the  ring  will 
J>elong  to  the  person  delivering  the  notes,  is 
£uilty  of  felony  ;  for,  although  the  possession  of 
the  notes  is  parte<l  with,  the  property  still  remains 
in  the  owner.  Rtiii  v.  Watton,  2  Leach,  C.  C. 
«40  ;  2  East,  F.  C.  680. 

To  aid  and  assist  a  person  to  the  jurors  un- 
known, to  obtain  money  by  the  practice  of  ring- 
dropping,  is  felony,  if  the  jury  finds  that  the 
prisoner  was  confalerating  with  the  person 
niikuown  to  obtain  the  money  by  means  of  this 
apraclicc.  Hex  v.  Moore,  X  Leach,  C.  C.  314  ;  2 
J£ast,  P.  C.  079. 

FosseMiou  obtained  twm.  Servant  without 
.Anthozity.] — Wheat,  not  the  property  of  ihe 
prosecutor,  l)ut  which  had  been  consiguet^l  to  him, 
was  placed  in  one  of  his  storehouses,  undei'  the 
care  of  a  servant,  who  was  to  deliver  it  only 
to  the  orders  of  the  prosecutor,  or  hie  managing 
clerk.  A.,  who  was  in  the  employ  of  tlie  pi-ose-  [ 
cutor,  obtained  the  key  of  the  storehouse  from  E., } 


and  was  allowed  to  remove  a  quantity  of  the 
wheat,  upon  his  representation  to  E.  that  he  had 
been  sent  by  the  clerk,  and  was  to  take  the  wheat 
to  a  railway  station.  This  representation  was 
false,  and  he  suheoquently  <Usi)oscd  of  the 
wheat : — Held,  that  he  was  guiltv  of  a  larceny  of 
the  wheat.  Reg.  v.  Robins,  Dears.  C.  C.  418  ;  18 
Jur.  1058  ;  6  Cox.  C.  C.  42U. 

To  obtain  goods  by  false  pretences  from  the 
servant  of  the  owner,  to  whom  they  were  delivered 
for  the  purpose  of  being  carried  to  a  custon;cr, 
who  had  purchased  them,  is  a  taking  from  the 
possession  of  the  master ;  and  if  so  taken,  with  a 
preconcerted  design  to  steal  them,  amounts  to 
felony.  Rt-x  v.  WilkUt,  1  Leach,  C.  0.  620  ;  2 
East,  P.  C.  073. 

Where  a  man  pretended  to  be  the  servant  of  a 
person  who  had  bought  a  chest  of  tea  depositctl 
at  the  company's  warehouse,  got  a  request 
paper  and  permit  for  the  chest,  and  took  it 
away  with  the  assent  of  a  person  in  the  East 
India  Company's  service,  who  had  the  charge  of 
it :— Held,  to  be  felony.  Rex  v.  Jlencli,  R.  &  R. 
163. 

S.,  bailee  of  P.'s  mare,  took  ber  to  certain  livery- 
stables,  and  paid  P.  a  bahiQce  doe  to  him,  after 
deducting  money  due  (or  the  keep  of  the  mare, 
and  told  P.  that  she  was  at  the  livery -stables.  P. 
sent  word  to  the  stable-keeper  not  to  let  8,  have 
the  mare  again,  and  twice  refused  S.  permission 
to  ride  the  marc.  S.,  after  P.  had  left  the  town, 
obtained  the  mare  from  the  ostler  at  the  livery- 
stables  by  a  false  statement,  and  never  returned 
her: — Held,  that  8.  was  rightly  convicted  of 
larceny.  Rsg.  v.  SSfecr,  2  Car.  &.  K.  988  ;  1  Den. 
C.  C.  349  ;  T.  &  M.  11 ;  18  L.  J.,  M.  C.  30  ;  13 
Jur.  41  ;  3  Cox,  C.  C.  187. 

A.,  who  intended  to  sell  his  mare,  sent  his 
servant  to  M.  fair,  his  servant  having  no 
authority  either  to  sell  the  mare  or  deal  with 
her  in  any  way.  The  prisoner  asked  the  servant 
the  price  and  desired  him  to  trot  her  out;  he  then 
tallced  to  two  other  men,  and  these  two  men  then 
came  up  and  persuaded  the  servant  to  exchange 
the  mare  for  a  horse  they  had,  and  they  would 
give  2il.  for  the  chop.  They  changed  saddles, 
and  without  giving  any  money,  rode  away  with 
the  mare,  leaving  the  servant  with  a  horse  of 
little  value  ; — Held,  that  as  the  servant  had  the 
mere  charge  of  the  mare,  and  had  no  right  to 
(teal  with  the  property  in  her,  the  prisoner  could 
be  convicted  of  stealing  the  mare.  Reg.  v. 
Sheppard,  9  Car.  &  P.  121. 

A  carman  having  orders  to  deliver  goods  to  a 
certain  person,  in  mistake  delivered  them  to  an- 
other person,  who  appropriated  them  to  his  own 
use : — Held,  that  he  did  not  part  with  the  pro- 
perty in  the  goods  by  delivering  them  to  a  wrung 

Earty  ;  and  that  the  latter  appropriating  them  to 
is  own  use,  was  guilty  of  larceny.  Reg.  v.  Little, 
10  Cox,  0.  C.  669. 

Getting  a  parcel  from  a  carrier's  servant,  by 
falsely  pretending  to  be  the  person  to  whom  it  fs 
directed,  if  it  is  taken  animo  furaiuii,  is  a  lar- 
ceny ;  for  the  servant  has  no  authority  to  part 
with  it  but  to  the  right  person.  Bea>  v.  Long- 
gtrecth,  1  M.  C.  C.  137. 

On  the  trial  of  an  indictment  for  larceny  it 
appeared  that  the  prisoner  having  given  the 
prosecutor  an  order  for  certain  goods,  they  were 
sent  by  a  servant  with  directions  not  to  part 
with  them  without  the  money.   On  the  way  the 
servant  was  met  by  the  prisoner,  whn  said  the 
[  goods  were  for  him  and  took  them,  giving  two 
I  counterfeit  half-crowns  in  payment-^— Hel<£  tiiat 
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he  was  properly  indictod  for  larco^.   Sfg.  t. 

Webb,  6  Cox,  C.  C.  164. 

Where  a  defendant  induced  a  tradesman  to 
send  some  goods  by  a  servant  to  a  particular 
lilace  with  change  for  a  crown  piece  and  met  the 
servant  on  the  way  and  by  giving  him  a  bad 
crown  piece  induced  him  to  part  with  the  goods 
and  change,  which  he  had  no  authority  to  do 
wi&oat  receiving  payment : — Held,  to  be  larceny. 

T.  SnuiU,  8  Car.  &  P.  46.  S.  P.,  v. 
StewaH,  I  Cox,  C.  C.  174. 

FoBieinon  of  Ooodi  in  Trodeiman.]  —  If  a 

pci-son,  having  ordered  a  tradesman  to  bring 
^'cods  to  his  house,  looks  out  a  certain  qoantity, 
iisks  the  price  of  them,  separates  them  from  the 
rest,  and  then,  by  sending  the  tradesman  home 
ou  pretence  of  wanting  other  articles,  takes  the 
o'lportunity  of  running  away  with  the  goods  bo 
uxMced  out  with  intent  to  steal  them,  it  is  larceny  : 
f(ir,  as  the  sale  was  not  completed,  the  possession 
1 1  the  property  still  remained  in  the  tradesman. 
Hex  V.  SharpUu,  1  Leach,  C.  C.  92 ;  2  East, 
r.  C.  675. 

Money  or  Goodi  obtained  by  Threat  and  against 
Owner's  will.l — A.  acted  as  auctioneer  at  a  mock 
auction,  HcTtnocked  down  some  cloth  for  26*. 
1o  U.,  who  had  not  bid  fur  it,  as  A.  knew.  B. 
refused  to  take  the  cloth  or  to  pay  for  it ;  A.  re* 
tMfOd  to  allow  her  to  leave  the  I'oom  unless  she 
pnid.  Ultimately  she  paid  the  26«.  to  A.,  and 
took  the  cloth.  She  paid  the  26«.  because  she 
was  afraid,  A.  was  indicted  for,  and  convicted 
of,  feloniously  stealing  these  26«. : — Held,  that 
the  conviction  was  right,  because,  if  the  force 
lucd  to  B,  made  the  taking  a  robbery,  larceny 
was  Incladed  in  that  crime ;  if  the  force  was  not 
sufflci^t  to  constitute  a  robbery,  the  taking  of 
the  money  nevertheless  amounted  to  larceny,  as 
B.  paid  the  money  to  A,  against  her  will,  and  be- 
cause she  was  i^raid.  Reg.  v,  McGrathyZ^  L.  J., 
M.  C.  7 ;  L.  B.  1  C.  C.  20S ;  81  L.  T.  M3 ;  18 
W.  E.  119;  11  Cox,C.  C.  847. 

Held,  also,  that,  under  the  circumstances,  it 
was  not  necessary  that  the  jury  should  be  asked 
whether  B.  paid  the  money  against  her  will,  as 
from  the  evidence  it  was  clear  that  there  could 
have  been  no  doubt  in  the  minds  of  the  jury  that 
^e  mont^  was  so  paid.  Ih. 

The  prosccutcn>  met  a  man  and  walked  with 
liim.  l)uring  the  walk  the  man  picked  up  a 
purse  which  he  said  he  had  found,  and  that  it 
was  dropped  by  the  prisoner.  He  then  gave  it  to 
the  prisoner,  who  opened  it,  and  there  appeared 
to  be  about  401.  in  gold  in  it.  The  prisoner  ap- 
jicared  grateful,  and  said  he  would  reward  ue 
man  and  the  prosecutor  for  restoring  it.  The 
three  then  went  to  a  public-house  and  had  some 
drink.  The  prisoner  then  showed  some  money, 
aiid  said  if  the  man  would  let  him  have  102.,  and 
let  him  go  out  of  his  sight,  he  would  not  aay 
what  he  would  give  him.  The  man  handed 
what  seemed  to  be  102.  in  money,  and  the 
prisoner  and  prosecutor  then  went  ont  together. 
They  then  returned,  and  the  prisoner  appeared  to 
give  the  10/,  back,  and  hi.  more.  The  prisoner 
ihcn  said  he  would  do  the  same  for  the  prose- 
cutor, and  by  that  means  obtained  32.  in  gold  and 
the  prosecutor's  watch  and  chain  from  him.  The 
prisoner  and  the  man  then  left  the  public-house, 
and  made  off  with  the  31.  and  the  watch  and 
chain.  At  the  trial  the  prosecutor  said  he  handed 
the  32.  and  the  watch  and  chain  to  the  men  in 
tenor,  being  afraid  they  woald  do  something  to 


him,  and  not  expecting  they  would  give  him  fil. : 
— Held,  that  he  was  properly  convicted  of  larceny 
upon  this  evidence,  iteg.  v.  UazeU,  23  L.  T, 
662;  11  Coi,  C.  C.  697. 

The  prosecutrix  cngr^ed  the  prisoner  to  grind 
scissors,  and  paid  him  when  they  were  ground. 
She  then  handed  him  six  knives  to  grind.  He 
ground  them  and  demanded  bt,  6d.  for  them,  the 
ordinary  charge  being  Is,  3d.  She  refosed  to 
pay  6«.  6d,  The  prisoner  then  threatenal  her, 
am  said  he  woald  make  her  pay,  and  ultimately, 
in  consequence  of  her  fears,  she  gave  the  prisoner 
5t.  Gd.  The  prisoner  was  indict^  for  larceny  of 
the  6(2.,  and  the  chairman  on  the  trial 
directed  the  jury  that,  if  the  money  was 
obtained  by  frightening  the  owner,  the  prisoner 
was  guilty  of  larceny.  The  jury  having  convicted, 
the  court  upheld  the  conviction.  Jleg.  v.  Locally 
50  L.  J.,  M.  C.  91  ;  8  Q.  B.  D.  186  ;  44  L.  1.819; 
30  W.  B.  416  ;  46  J.  P.  407. 

See  alto  oaieg,  post,  coL  1380,  et  seq. 


iv.  Where  Pottettim  originally  ebtained  honS 
fide — Sitbteqtieia  Welonitnu  Intent. 

Whether  Foisetsion  or  Custody  of  thing  ob- 
tained.]— If  a  person  is  allowed  to  have  posses- 
sion of  a  chattel  and  he  converts  it  to  his  own 
use,  it  is  not  luceny,  unless  he  had  an  intention 
of  stealing  it  when  he  obtained  possession  of  it ; 
but  if  he  has  merely  the  custody  of  a  chattel,  be 
is  guilty  of  larceny  if  he  disposes  of  it,  although 
he  did  not  intend  to  do  so  at  the  time  when  he 
received  it  into  his  costody.  Reg.  v.  Jonetr 
Car.  &  M.  611.  S.  P.,  Jtsg.  v.  Eeant,  Car.  ft  M. 
633. 

To  constitute  larceny,  the  felonious  intention 
must  exist  in  the  mind  at  the  time  the  property 
is  obtained  ;  for  if  it  is  obtained  by  fair  contract, 
and  afterwards  fraudulently  converted,  it  is  no 
felony.  Jtex  v.  Charlewood,  1  Leach,  C.  C.  409 ; 
2  East,  P.  C.  689. 

A  watchmaker,  to  wh(«n  a  watch  was  given  by 
the  owner  for  the  purpose  of  having  it  i^ulated» 
disposed  of  the  wntoh,  and  applied  the  proceeds 
to  nis  own  purposes : — Held,  that  this  was  no 
larceny,  as  the  watchmaker  had  in  the  first  in- 
stance obtained  the  possession  of  the  watchrigbt- 
f  ally,  and  so,  unless  there  was  a  taking  In  the 
first  instance  animo  furaudi,  no  subsequent  dis- 
honest dealing  with  the  chattel  could  amount  to 
hirceny.  R^.  v.  Thrittle,  3  New  Sess.  Cas.  7(J2 ; 
2  Car.  &K.  842  ;  T.  &  M.  204  ;  1  Den.C.  C.603; 
19  L.  J.,  M.  C.  66  ;  13  Jur.  1036  ;  3  Cox,  a  C. 
673.   S.  P.,  Re»  v.  Levy,  4  Car.  ft  P.  241. 

The  prisoner  found  two  heifen  wbioh  had 
strayed,  and  put  them  on  his  own  mushes  to 
graze.  Soon  afterwards  he  was  informed  by  S. 
that  they  had  been  put  on  S.'s  marshes  and  had 
strayed,  and  a  few  days  afterwards  tbat  they 
belonged  to  H.  The  prisoner  left  them  on  his 
marshes  for  a  day  or  two  and  then  sent  them  to 
a  long  distance  as  his  own  property.  He  then 
told  B.  that  he  bad  lost  them,  and  denied  all 
knowledge  of  them.  The  jury  found,  1.  That  at^ 
the  time  the  prisoner  found  the  heifers  he  Iiad  a 
reasonable  expectation  that  the  owner  coidd  be 
found,  and  that  he  did  not  believe  that  they  had 
been  abandoned  by  the  owner.  2.  That  at  the 
time  of  finding  them  he  did  not  intend  to  steal 
them,  but  that  the  intenticm  to  steal  came  on 
him  afterwards.  3,  That  the  prisoner  when  he 
sent  them  away  did  so  for  the  purpose  and  with 
the  intention  ot  deprivit^  the  owner  tiiemand 
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appropriating  them  to  his  own  ose  : — Held,  that 
s  conviction  of  larceny  conld  not  be  sustained. 
Seg.  V.  Mattheuii,  28  L.  T.  645 ;  12  Cox,  C.  C. 
489. 

If  tiie  owner  partB  with  the  possession  of 
goods  for  a  special  purpoee,  and  the  bailee,  when 
that  purpose  is  executed,  neglects  to  retuni 
them,  and  afterwards  disposes  of  them  ;  if  he 
had  not  a  felonious  intention  when  he  originally 
took  them,  his  subsequent  withholding  and  dis- 
posing of  them  will  not  constitute  a  new  fe- 
lonious taking,  or  make  him  guilty  of  felony. 
Sex  V.  Banks,  B.  tc  B.  441. 

A  drover  employed  to  drive  pigs,  and  paid  the 
expenses  of  driving  them,  being  paid  wages  by 
the  day,  but  having  the  liijerty  to  drive  the 
cattle  of  any  other  person,  at  the  end  of  his 
journey  sold  the  pigs,  and  converted  the  pro- 
ceeds to  his  own  use  ; — Held,  not  to  be  larceny, 
as  at  the  time  he  received  the  piga  into  his  cus- 
tody he  had  no  intention  of  appropriating  them 
to  bis  own  use  ;  and  that  he  was  merely  a  bailee, 
and  not  a  servant.  Seg.  v.  Hey,  T.  &  M.  209  ; 
1  Den.  C.  C.  602  ;  a  Car.  &  E.  963 ;  14  Jut.  154  ; 
3  Cox,  C.  C.  582. 

A  prisoner  received  the  prosecutor's  horse  to 
be  agisted,  and  after  a  short  time  sold  it : — 
Held,  not  larceny.   Rex  v.  S'litth,  1  M.  C.  C.  413. 

Where  the  jury  found  that  one  who  assisted  in 
taking  another's  goods  from  a  &re  in  his  presence, 
but  without  his  desire,  and  who  afterwards  con- 
cealed and  denied  having  them,  yet  took  them 
facmest^  at  first,  and  that  the  evil  intention  to 
convert  them  came  on  the  taker  afterwards,  held 
no  larceny.  Itex  v.  Leigh,  2  East,  P.  C.  694  ;  1 
Leach,  C.  C.  411,  n. 

If  a  fraudulent  conversion  takes  place  after 
the  privity  of  contract  is  determined,  it  is  felony. 
Bex  V.  C/tarleioood,  I  Leach,  C.  C.  409 ;  2  East, 
y.  C.  689. 

Where  a  man  drove  away  a  flock  of  lambs  from 
a  field,  and  in  doing  so  inadvertently  drove  away 
along  with  them  a  lamb,  the  property  of  another 

Serson,  and  as  soon  as  he  discovered  that  he  had 
one  so  sold  the  lamb  for  his  own  use,  and  then 
denied  all  knowledge  of  it : — Held,  that  as  the 
act  of  driving  the  lamb  from  the  field  in  the  first 
instance  was  a  trespass,  as  soon  as  he  resolved  to 
appropriate  the  lamb  to  his  own  use  the  trespass 
became  a  felony.  Beg,  v.  BUey,  Dears.  C.  C. 
149  ;  22  L.  J.,  M.  C.  48  ;  17  Jur.  189  ;  6  Cox, 
0.0.88. 

QnSBtion  for  Jury.] — Where  a  party  removed 
a  valuable  article,  part  of  a  wreck,  from  a  wharf 
on  which  it  had  been  placed,  and  had  taken  it 
into  his  own  house,  and  had  afterwards  denied 
the  possession  of  it : — Held,  that  the  question  for 
^e  jury  on  an  indictment  for  larceny  was, 
whether,  at  i^e  time  he  originally  took  it,  he 
meant  to  steal  it,   Beq.  v.  Hore,  3  F.  &  F,  315. 

A.,  caiTsring  on  business  on  his  own  account, 
entered  into  an  engagement  vrith  B.  to  sell  goods 
for  him,  and  for  certain  puiposes  to  be  his  ser- 
rant.  B.  entrusted  A.  with  certain  goods  to 
dispose  of  in  a  particnlax  way.  A.  converted 
them  to  his  own  use : — Held,  that  it  was  a  ques< 
tion  for  thejury  to  say  whether,  when  A,  received 
the  goods,  he  had  the  intention  of  misappro- 

friating  them.  Beg.  t,  WaUer,  10  Cox,  C.  C. 
60. 

TiUag  in-rito  domino— Delivery  of  Ohattol 
vndor  oomnum  Kiatake.]— The  prisoner  asked 
the  prosecutor  for  the  loan      a  shilling.  The 


prosecutor  gave  the  prisoner  a  sovereign  believ- 
ing it  to  be  a  shilling,  and  the  prisoner  took  the 
coin  under  ithe  same  belief.  Some  time  after- 
wards he  discovered  that  the  coin  was  a  sovereign, 
and  then  and  there  fraudulently  appropriat«d  it 
to  his  own  use.  The  prisoner  was  convicted  of 
larceny  of  the  sovereign  : — Held,  that  the  pri- 
soner had  not  been  guilty  of  larceny  as  a  bailee  ; 
but  the  court  being  equally  divided  as  towhether 
the  prisoner  had  bran  guil^  of  larceny  at  com- 
mon law,  the  conviction  stood.  Beg.  v.  Atkwdl, 
r>6  L.  J.,  M.  C.  6S  ;  16  Q.  B.  D.  190  ;  63  L.  T. 
773  ;  34  W.  B.  297  j  Ifi  Cox,  C.  0. 1 ;  60  J.  P. 
181— C.  C.  E. 

Where  a  chattel  has  been  delivered  to,  and 
been  received  by,  a  person,  under  a  mistake  as 
to  its  true  character,  the  subsequent  fraudulent 
misapproiKiation  of  the  chattel  by  such  person 
does  not  amount  to  larceny.  Beg.  v.  Athwell 
(16  Q.  B.  D.  190)  considered.  Beg.  v.  Mehir, 
[1896]  2  Ir.  B.  709  ;  18  Cox,  C.  C.  267— C.  C.  B. 

The  old  role  of  law  that  the  innocent  receipt 
of  a  chattel,  coupled  with  its  subsequent  fraudu- 
lent appropriation,  does  not  raioont  to  larceny,  is 
not  affected  by  the  decision  in  Beg,  v.  Aahwell 
(16  Q.  B.  D.  190).  That  case  distinguished  and 
discussed.  Beg.  v.  Flotoers,  55  L.  J.,  M.  C.  179  ; 
16  Q.  B.  D.  643 ;  54  L.  T.  647 ;  34  W.  R.  867  ; 
16  Cox,  0.  C.  33  ;  60  J.  P.  648—0.  0.  B. 

Obtainiuir  Poisasiion  from  'Wife  of  Owner.]— 

A  prisoner  cannot  be  found  guilty  of  stealing 
goods,  if  it  appears  that  he  could  not  otherwise 
get  them  thim  by  the  delivery  of  the  prosecutor's 
wife,  in  which  case  it  may  be  presumed  that  he 
received  them  from  her.  Bex  v.  Sarj-iton,  1 
Leach,  0.  C.  47  ;  2  East,  P.  C.  559.  iS^  45  ft  46 
Vict.  c.  76,  B.  16. 

 Wbaro  Man  it  an  Adoltorar.]— Iliere  is 

such  a  nni^  of  interest  between  husband  and 
wife,  that  ordinarily  the  wife  cannot  steal  the 
goods  of  the  husband,  nor  can  an  indifferent 
person  steal  the  goods  of  the  husband  by  the 
dehvery  of  the  wife ;  and  if  the  wife  delivers  the 
goods  of  the  hasbuid  to  an  indifferent  person, 
for  that  person  to  convert  them  to  his  own  use, 
this  is  no  larceny ;  but  if  the  person  to  whom 
the  goods  are  delivered  by  the  wife  is  an 
adulterer,  it  is  otherwise,  and  an  adulterer  can 
be  properly  convicted  of  stealing  the  husband's 
goods,  though  they  are  delivered  to  him  by  the 
wife.  Beg.v.mieU,CfiT.&l/[.\12. 

If  no  adultery  has  actually  been  committetl  by 
the  parties,  but  the  goods  of  the  husband  are 
removed  from  the  house  by  the  wife  and  the 
intended  adulterer,  with  an  intent  that  the  wife 
should  elope  with  him,  and  live  in  adultery  with 
him,  this  taking  of  the  goods  is,  in  point  of  law, 
larceny.  lb. 

If  a  man  and  the  owner's  wife  jointly  take 
away  the  husband's  goods,  it  may  be  larceny  in 
the  man,  though  he  was  acting  jointly  with  the 
wife.   Bex  v.  'Mfree,  1  M.  C.  0.  243. 

The  prisoner,  who  was  previously  on  familiar 
terms  with  the  prosecutor's  wife,  hired  a  cart, 
and  told  the  owner  to  send  it  to  the  proseontcur's 
house  to  convey  furniture  for  the  woman  whom 
he  would  find  there  to  another  address  which  he 
gave  to  the  carter,  and  where  the  wife  had  pre- 
viously engaged  rooms  without  her  husband's 
knowledge.  The  cart  was  sent  as  directed  and 
the  furniture  loaded,  the  wife  being  present  but 
the  husband  and  the  iH^soner  absent  durii^  the 
loading.  The  wife  accompanied  the  cart  to  the 
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lotlgings.  The  prisoner  <1h1  not  appear  at  the 
lodgings  till  the  next  night  ;  he  then  live;!  with 
her  there  for  eome  days,  using  the  furniture. 
The  jury  convicted  the  prisoner  of  stealing  the 
furniture,  and  the  court  affirmed  the  conviction. 
Jleg.  V.  Flatman,  14  Cox,  C.  C.  396 ;  42  L.  T.  159  ; 
44  J.  P.  314. 

The  prisoner  eloped  with  the  proaecator's  wife, 
tiBvelling  in  a  cart  which  the  wife  took  from  her 
husband's  yard.  The  prisoner  sold  the  pony, 
cart,  and  harness,  in  the  presence  of  the  wife, 
who  did  not  object  to  the  sale  and  received  the 
proceeds,  which  she  retained,  after  payii^  the 
prisoner  a  sovereign,  which  he  hod  expended  in 
obtaining  lodgings  while  they  were  liring  to  a 
state  of  adultery  :— Held,  that  the  presence  of 
the  woman  did  not  alter  the  ofEence  ;  that  the 
fact  that  he  negotiated  the  sale  and  received 
part  of  the  proceeds  was  sufficient ;  that  from 
the  circumstances,  the  prisoner  must  have  known 
that  the  pony,  cart,  and  harness,  were  not  the 
property  of  the  woman ;  and  that,  if  the  jury 
were  of  opinion  that  he  had  that  knowledge, 
they  were  bound  to  convict  him.  Jteg.  v. 
Hnrriton,  12  Cox,  C.  C.  19. 

When  a  wife  absconds  from  the  house  of  her 
husband  with  her  avowterer,  the  latter  cannot 
be  convicted  of  stealing  the  husband's  money 
missed  on  their  departure,  unless  the  fiTOwterer 
is  proved  to  have  taken  some  active  iwrt  either 
in  carrying  away  or  in  spending  the  money  stolen. 
Brg.  T.  Taylor,  12  Cox,  C.  C.  627. 

Where  a  man  assists  a  wife  in  carrying  ofi 
what  he  knows  to  be  her  husband's  property, 
and  goes  away  with  her  with  the  intention  of 
committing  adulteiy,  he  is  goilty  of  larceny ; 
and  the  foots  that  he  was  in  the  husband's 
service,  and  acted  under  the  wife's  directions  in 
removing  the  property,  afford  no  answer  to  tlie 
charge.  Reg.  v.  Mvttert,  L.  it  C.  511  ;  84  L.  J., 
M.  0.  54  ;  11  Jur.  (K.S.)  144  ;  11  L.  T.  642 ;  18 
W.  B.  326  ;  10  Cox,  C.  C.  60. 

 Bvidenoe.] — An  adulterer  cannot  be  con- 
victed of  stealing  the  goods  of  the  huslmnd 
brought  by  the  wife  alone  to  his  lodgings,  and 
plncixl  by  her  in  the  room  in  which  the  adultery 
wxts  i^erwards  committed,  merely  ui)on  evidence 
of  their  being  found  there;  but  it  would  be 
otherwise  if  the  goods  could  be  traced  in  any 
way  to  his  personal  possession.  Reff.T.Botenberg, 
1  Car.  &  K.  233  :  1  Cox,  C.  C.  21. 

The  prisoner  hiul  been  a  lodger  in  the  prose- 
cntor's  nonse,  and  left  under  circumstances  not 
disclosed.  On  the  following  day  the  prosecutor's 
wife  also  left  the  house,  taking  with  her  a  small 
bundle.  Two  days  after  the  prisoner  was  found 
in  company  with  the  prosecutor's  wife  (who  was 
passing  by  the  prisoner's  name)  on  bo^  a  ship 
ixmnd  for  Quebec.  Property  belonging  to  the 
proeecntor,  of  a  bulk  greater  than  could  have 
txien  comprised  in  the  bundle  taken  by  the  vrife, 
was  found  in  the  prisoner's  cabin  and  upon  his 
person  : — Held,  that  there  was  some  evidence  to 
support  a  conviction  for  receiving  the  property, 
knowing  it  to  have  been  stolen.  Jt^g.  t.  Deer, 
1..  &  C.  240  ;  52  L.  J.,  M.  C.  33  ;  8  Jur.  (n.s.) 
1216  ;  7  L.  T.  366  ;  11  W.  R.  43  j  9  Cox,  C.  C. 
225. 

A.  assisting  the  wife  of  B.  to  take  B.'s  goods, 
which  are  afterwords  used  by  them  to  common, 
without  the  consent  of  B.,  is  evidence  to  warrant 
a  conviction  against  A.  ot  larceny.  Heg.  t. 
Thompson,  1  Den.  C.  0.  649  ;  T.  ft  M.  294  ;  14 
Jar.  4S8 ;  4  Cox,  C.  0. 191. 


Delivery  by  the  wife  of  her  husband's  goods  to 
her  adulterer,  he  having  knowlolge  that  she  had 
taken  them  without  her  husband's  authority,  ia 
sufficient  to  support  an  indictment  for  larceny 
against  the  adulterer.  Mfg.  v.  Fraihergtnne, 
Dears.  C.  C.  369  ;  2  C.  L.  B.  774  ;  23  L.  J.,  M.  C. 
127  ;  18  Jur.  538  ;  2  W.  B.  496  ;  6  Cox,  C.  0. 
376. 

If  a  person  merely  assists  a  married  woman,, 
who  has  not  committed,  or  intended  to  commit, 
adultery,  in  carrying  away  the  goods  of  her 
husband  without  the  knowledge  and  consent 
of  the  latter,  though  with  intent  to  deprive  the 
latter  of  his  property,  he  cannot  be  convicted  of 
stealing  the  goods.  .^(^.T.jlrffry,BelI,O.C.  150  ; 
28  L.  J.,  M.  C,  185  ;  5  Jnr.  (HA)  877 ;  7  W.  B. 
431 ;  8  Cox,  C.  C.  184. 

B.,  watching  his  opportunity  when  the  prose- 
cutor was  absent,  took  away  the  prosecator's 
wife,  and  vrith  her  several  boxes  filled  with  the 
prosecator's  property.  B.  and  the  wife  were 
found  living  together  in  adultery.  The  pro- 
perty was  all  in  their  lodgings : — Held,  that  he 
was  indictable  for  stealing  the  property  of  the 
prosecutor,  as  he  took  the  property  under  such 
circumstances  that  the  assent  of  the  husband  io 
the  taking  could  not  be  presumed.  Jleg.  v.  Berry^ 
Bell,  C.  C.  95  ;  28  L.  J.,  M.  C.  70 ;  6  Jnr.  (K.a> 
228  I  7  W.  B.  240  ;  8  Cox,  0.  C.  117. 

 'Qnft'i  PenonalClotbes.]— An  adulterer 

who  takes  possession  ot  none  of  the  husband's 
property  except  the  wearing  apparel  of  the  wife 
cannot  bc  convicted  of  larceny.  Reg.  t.  FUeh^ 
Dears.  &  B.  67 ;  26  L.  J.,  M.  C.  169 ;  3  Jnr. 
(N£.)  524  ;  5  W.  R.  527  ;  7  Cox,  0.  C.  269. 

If  a  wife  elopes  with  an  adulterer  who  takes 
her  clothes  witn  them,  the  taking  is  a  larceny  ; 
and  it  is  as  much  a  larceny  to  st^  her  clothes, 
which  are  her  husband's  property,  as  it  would  be 
to  steal  anything  else  that  is  his  property.  Reg. 
V.  Sbllat,  Oar.  ft  U.  112.  Rut  tee  preceding 
eate. 

T.  Whtn  JMixery  doe*  not  Altor  tho  PoM$aHm 
t»  Zaw. 

PouwiioD  of  Agmt  tint  of  Fxbuipal.]— If  a. 

person  is  allowed  to  have  possession  d  a  chattel, 
and  he  converts  it  to  his  own  use,  it  is  not 
larceny,  unless  he  had  an  intention  of  stealing 
when  he  obtained  possession  of  it,  but  if  he  has- 
merely  the  custody  of  a  chattel,  he  is  guilty  of  a 
larceny  if  he  disposes  of  it,  although  he  did  not 
int^id  to  do  80  at  the  time  when  he  recciTed  it 
into  fats  custody.  Beg.  v.  Jonet,  Cat.  ft  H.  611. 
S.  P.,  Reg.  V.  Ecaiu,  Car.  k,  M.  633. 

A  lady  wishing  to  get  a  railway  ticket  (the 
price  of  which  was  10«.),  finding  a  crowd  at  the 
pay-place  at  the  station,  asked  the  prisoner,  who. 
was  nearer  in  to  the  pay-place,  to  get  a  ticket 
for  her,  and  handed  mm  a  sovereign  to  pay  for 
it.  He  took  the  sovereign  intending  to  steal  it,, 
and  instead  of  getting  the  ticket  ran  away ; — 
Held,  that  he  was  guilty  of  larceny  at  common 
law.  Reg.  v.  Thompton,  L.  ft  C.  225  ;  32  L.  J.» 
M.  C.  53  ;  8  Jur.  (N3.)  1184  ;  7  L.  T.  482  ;  11 
W.  R.  40  ;  9  Cox,  C.  C.  244. 

On  an  todictmrat  for  larceny,  it  appearcct 
that  the  prisoner  lived  in  the  prosecutor  s  house 
and  acted  as  nurse  to  his  sick  daughter,  the 
prisoner  liaving  board  and  lodging  and  occa- 
sional presents  for  her  services,  but  no  wages. 
While  the  prisoner  was  so  residing,  the  prose- 
cutor's wife  gave  the  prisoner  money  to  pay  ai 
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coal  bill,  which  money  the  prisoner  kept  and 
broufrtit  back  a  forged  receipt  for  the  coal  bill : 
— Iltld,  thiit  this  was  a  Iflrc  ny  of  the  money. 
Sfg.  V.  t>Mith,  I  Cnr.  k  K. 

Wlicre  n  siockbiokcr,  who  receives  from  a 
customer  a  cheque  for  n  particular  purpose, 
caahos  it  and  converta  the  money  to  nis  own 
use.  this  in  not  larceny  of  the  money.  Sex  y. 
Wal^i^,  2  Leach,  C.  C.  1054;  B.  ft  B.  215;  4 
Taunt.  258. 

Whcio  money  is  delivered  to  a  person  not  a 
eervant  of  the  prosecutor  for  the  purpose  of 
obtaining  change  for  it,  and  he  co&Terts  it, 
this  is  no  larceny.  Reg.  v.  Reynolds,  2  Cox,  C. 
C.  170. 

Foasmiion  of  Serrant  that  of  Xutor.]— A 

servant,  whose  duty  it  was  to  pay  his  master's 
workmen,  and  for  this  purpose  to  obtain  the 
necessary  money  from  the  cashier,  fraodnlently 
represented  to  the  cashier  that  the  wajjes  doe  to 
one  of  the  workmen  were  lai^r  than  they  really 
were,  and  so  obtained  from  him  a  larger  sum 
than  was  in  tact  necessary  to  pay  the  workmen, 
He  did  this  intending  at  the  time  to  appropriate 
the  balance  to  his  own  use.  Out  of  the  sum  so 
received  he  paid  the  workmen  the  wagos  really 
due  to  them,  and  appropriated  the  balance  to 
his  own  use  : — Held,  that,  whether  the  obtaining 
the  money  in  the  first  instance  was  larceny,  or 
obtaining  money  by  false  pretences,  the  money 
while  it  remained  in  his  custody  was  the  pro 
perty  and  in  the  possession  of  the  master,  and 
therefore  the  misappropriation  of  it  by  the  ser- 
vant was  larceny.  Keg.  v.  GtoUe,  40  L.  J.,  M.  C, 
68  ;  L.  R.  1  C.  C.  295  ;  24  L.  T.  108 ;  19  W.  R. 
389;  12  Cox,  C.  C.  10. 

A  servant  intrusted  with  the  care  of  his 
master's  property,  and  who  subsequently  appro- 
priates it  to  his  own  use,  is  guilty  of  larceny  at 
the  time  he  so  disposes  of  it,  and  not  at  any 
previous  time  he  may  have  intended  to  steal  it, 
the  principle  of  animus  furandi  not  applying  to 
the  relation  of  master  and  servant.  Reg.  v. 
Roberts,  3  Cox,  C.  C.  74. 

A.  employed  B.  to  take  his  barge  from  S.  to 
E.,  and  paid  him  his  wages  in  advance,  and  gave 
him  n  separate  sum  of  three  sovereigns  to  pay 
the  tonnage  dues.  B.  took  the  barge  sixteen 
miles,  and  paid  tonn^;e  dues  to  an  amount 
rather  onder  21.,  and  appropriated  the  remaining 
sovereign  to  his  own  use : — Held,  a  larceny. 
Rfg.  V.  Goode,  Car.  &  M.  582.  S.  P.,  Reg.  v. 
Seaman,  Car.  &  M.  &9a. 

If  a  banker's  clerk  tells  a  castomcr  of  the 
house  that  he  has  paid  in  money  on  his  account, 
and  thereby  induces  the  customer  to  give  him  a 
cheque  for  the  amount,  which  he  receives  the 
money  for,  and  afterwards  makes  fictitious 
entries  in  the  books,  to  prevent  a  discovery  of 
the  transaction,  it  is  a  felonious  taking  of  the 
money  from  the  banker,  without  his  consent, 
and  not  an  obtaining  of  it  imder  false  pretences. 
Rese  V.  Sammon,  2  Leach,  C.  C.  1083  ;  4  Taunt. 
304  ;  R.  &  R.  221 ;  13  R.  R.  596. 

It  is  felony  for  the  confidential  clerk  of  a  mer- 
chant to  take  a  bill  of  exchange,  unindorsed, 
from  the  bill  box,  and  convert  it  to  his  own  use, 
although  he  was  in  the  habit  of  transacting  the 
cash  concerns  of  the  house  from  week  to  week  ; 
for,  as  it  had  not  been  delivered  to  him  for  such 

fturpose  by  his  employer,  it  is  a  tortious  taking 
rom  the  possession  <^  the  master.  Res  v. 
Chipcha»e,  3  Leacb,  0.  C.  699;  2  East,  P,  C. 
567. 


If  a  servant,  to  whom  goods  have  been  de- 
livered by  his  master  to  carry  to  a  customer. 
Bells  them  and  converts  the  money  to  his  own 
use,  he  is  guilty  of  felony  ;  for  the  possession  is 
not  out  of  the  master  by  such  delivery.  Rear- 
V.  Ban,  1  Leach,  C.  C.  258  ;  2  Bast,  P.  0.  666. 
698. 

Where  the  defendant,  a  book-keeper  to  thft 
prosecutor  but  not  living  in  his  house,  took  a  bill 
of  exchange  which  the  prosecutor  had  givrai  hint 
to  send  away  by  post  to  a  certain  address,  this  is 
larceny,  as  the  possession  remains  in  the  master. 
Rex  V.  Paradice,  2  East,  P.  C.  565. 

If  a  com  factor  purchases  a  ship  laden  with 
com,  and  sends  his  lighter  to  fetch  it  from  the 
ship  to  his  wharf,  a  delivery  of  the  com  on  board 
the  lighter  pats  it  into  the  possession  of  the  com 
factor,  although  the  lighterman  never  divers  it 
at  the  factor's  wharf.  Rex  v.  Sumrt,  2  Leach, 
0.  C.  825  ;  2  East,  P.  C.  568. 

If  a  com.  factor  purchases  the  cargo  of  a  vessel 
laden  with  com,  and  sends  his  servant  with  il 
lighter  to  fetch  it  from  t  he  ship  in  loose  balk,  and 
the  servant  contrives  to  have  a  certain  portion  of 
it  put  into  sacks  by  the  meters  on  board  the  ship, 
and  takes  the  com  so  sacked  feloniously  away  in 
the  lighter  immediately  from  the  ship,  he  may  bj 
indicted  for  stealing  the  property  of  the  com 
factor,  although  it  was  never  put  into  his  lighter, 
or  otherivise  reduced  into  the  com  Actor's  posses- 
sion. Rex  V.  Abrahat,  2  Leach,  C.  C.  824  ;  2 
East,  P.  C.  569. 

Where  property,  which  the  prosecutor  had 
bought,  was  weighed  out  in  the  presence  of  hi* 
clerk,  and  delivered  to  his  carman's  servant  ti> 
cart,  who  let  other  persons  take  away  the  cart 
and  dispose  of  the  property  for  his  benefit  jointly 
with  that  of  the  otiicrs,  the  carman's  servant  a<l- 
well  as  the  othera  are  guilty  of  larceny  at  com- 
mon law.    Rex  v.  Harding,  R.  6l  R.  125. 

A  servant  who  receives  gold  from  her  master 
to  change  into  silver,  and  instead  of  doing  so- 
runs  away  with  the  golil  is  guilty  of  lojceny. 
Bex  V,  At!iin»OR,  I  Leach,  C.  C.  302,  n. 

Where  gooils  are  delivered  to  a  servant  for  hi* 
master's  use,  and  are  never  in  the  master's  pos- 
session, the  taking  of  them  by  the  servant  wa» 
not  larceny  at  common  law.  R^j;  v.  Bazeley,  2 
J^ach,  C.  C.  835 ;  2  East,  P.  C.  571 ;  Rex  v. 
Waite,  1  Leach,  C.  C.  28  ;  2  East,  P.  C.  570 : 
Rex  V.  Salient,  1  M.  C.  C.  129. 

A  servant's  duty  was  to  give  out  materials  to 
be  wrought  up,  ami  pay  the  workmen  when  the 
work  was  finishc^l,  and  for  this  purpose  he 
received  cash  from  bis  masters,  and  at  the  end 
of  each  week  he  accounted  wiUi  them  for  sums- 
BO  received  ami  paid.  The  cash  was  kept  by  him, 
but  he  was  not  authorised  to  apply  the  money  in 
any  other  way.  He  paid  C.  1.^,  and  fraudu- 
lently charged  his  employers  as  having  paid' 
14^.  8(2.,  and  appropriated  ttie  U.  8^.  to  his  own 
nso : — Held,  to  amount  to  larceny.  Reg.  v.  Low^ 
13  L.  T.  642  ;  14  W.  B.  286  ;  10  Cox,  C.  C.  168. 

A  man  was  Indicted  for  larceny  as  a  servant. 
He  was  groom  in  the  service  of  the  prosecutor, 
and  was  supplied  by  his  master  vrith  money  to 
pay  for  the  keep  of  the  stallion  of  which  he  had 
the  charge.  In  the  course  of  his  employment  he 
stated  that  he  had  paid  three  sums  of  7t.  2d., 
7».  id.,  and  7*.  Gd.,  to  one  Thomas  Payne,  which 
was  untrue,  and  appropriated  these  sums  to  hi» 
own  use  : — Held,  that  it  was  not  larceny.  Rett. 
V.  BaHnell,  20  L.  T.  1020. 

Where  a  servant  received  money  from  his; 
master  in  order  to  pay  the  wages  of  work  peopla 
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therewith,  and  in  the  book  in  which  the  account 
of  the  moneTB  so  paid  was  kept  by  the  master 

entries  were  fonnd  charging  the  master  with 
more  money  than  the  servant  had  actually  dis- 
bursed ;  but  there  was  no  proof  that  he  had  ever 
delivered  this  account  to  his  master  : — Held,  that 
this  did  not  amount  to  larceny  in  the  servant. 
Stff.  T.  ButUr,  2  Car.  &  E.  340. 

A  shopman  was  aathorised  to  sell  his  master's 
goods  at  the  price  marked  upon  them,  but  at 
nothing  less.  He  sold  a  pair  of  trousers  at  a 
lower  price  than  that  marked,  and  embezzled 
the  money  : — Held,  not  to  be  a  larceny  of  the 
trousers.   Meg.  v.  Brockett,  4  Cox,  C.  C.  274. 

A  miller's  foreman,  employed  to  sell  goods  and 
receive  t^e  money,  sold  some  to  a  customer,  who 
paid  him  for  them.  He  did  not  enter  the  sale  in 
bis  books,  or  account  for  the  price  according  to 
tiie  nsual  course  of  business,  but  concealed  the 
whole  transaction,  and  appropriated  the  money  : 
— ^Hdd,  that  there  being  an  actual  binding  sale 
as  between  the  buyer  and  the  emplt^eTjhe  could 
not  be  conTicted  of  stealing  the  goods,  althongh 
he  was  guilty  of  embezzling  the  price.  Reg.  v. 
BOU,  Bell,  C.  C.  90  ;  28  L.  J.,  M.  C.  69  ;  6  Jar. 
<N.8.)  274  ;  7  W.  B.  239  ;  8  Cox,  C.  C.  140. 

If  a  servant  receives  from  his  master  goods  to 
sell,  and  appropriates  them  to  his  own  use,  he  is 
not  guilty  embezzlement  but  larceny.  Reg.  t. 
HawlAiu,  4  Cox,  C.  C.  224. 

It  a  servant  takes  his  master's  property,  and 
hands  it  over  to  another  as  a  gift,  it  is  as  much 
a  felony  as  if  he  takes  it  to  a  pawnbroker  and 
pledges  it.   Reg.  v.  White,  9  Car.  k  P.  344. 

A.  received  goods  from  B.  (who  was  the  ser- 
vant of  C.)  under  colour  of  a  pretended  sale  : — 
Held,  that  the  fact  of  his  having  received  such 
goods  with  knowledge  that  B.  had  no  authority 
ti)  sell,  and  that  htj  was  in  fact  defrauding  his 
master,  was  sufficient  evidence  to  support  an  in- 
dictment for  larceny  against  A,  jointly  WlUl  B. 
Ilea.  V.  Homhy,  1  Car.  Sc  K.  305. 

The  prisoner  was  occasionally  employed  as  a 
clerk  to  the  proBecutors,  and  having  received 
from  them  a  cne()iie  on  their  bankere,  payable  to 
a  creditor,  for  the  purpose  of  giving  it  to  the 
creditor,  appropriated  it  to  his  own  use  : — Held, 
ji  larceny  of  the  cheque.  Reg.  v.  Metcalf,  \  M. 
C.  C.  433. 

It  is  larceny  in  the  servant  of  the  drawer  of  a 
cheque  to  whom  it  is  given  to  deliver  to  a  tliird 
person,  to  appropriate  the  value  to  his  own  use. 
Reg.  V.  Htath,  2  M.  C.  C.  33. 

Provision  by  Drover  or  Agistsr,  fte.]  —  A 

drover  of  cattle  was  employed  by  a  grazier  in 
the  country  to  drive  eight  oxen  to  London ;  his 
instructions  were,  that,  if  he  could  sell  them  on 
the  road,  he  might ;  and  those  ho  did  not  sell  on 
the  road  he  was  to  take  to  a  particular  salesman 
in  Smithficld  market,  who  was  to  sell  them  for 
the  grazier.  The  drover  sold  two  on  the  road, 
and  instead  of  taking  the  remaining  six  to  the 
salesman,  drove  them  himself  to  Smithfield 
market,  and  sold  them  there,  and  received  the 
money,  which  he  applied  to  his  own  use  : — Held, 
that  he  could  not  be  convicted  either  of  larceny 
or  of  embezzlement.  Reg.  v.  Goodbody,  8  Car.  & 
P.  666, 

On  an  indictment  againstafarmer  for  stealing 
sheep  entrusted  to  him  for  agistment,  and  which 
he  had  sold,  concealing  for  upwards  of  a  month 
the  fact  of  sale,  there  being  some  evidence  that 
he  had,  or  might  have  supposed  that  he  had, 
some  implied  authority  to  sell,  or  that  the  pro- 


secutor would  not  ol^ecfc  to  It  if  he  realised  a 
good  price,  the  jmy  was  directed  that  the  ques* 
tion  was,  whether  at  the  time  of  the  sale  the 
prisoner  had  any  reason  to  suppose  that  be  might 
seU.   B^.  V.  Leppard,  4  F.  &  F.  51. 

If  a  man  who  is  hired  to  drive  cattle  sells 
them,  it  is  larceny  ;  for  he  has  the  custody  only, 
and  not  the  ri^t  to  the  possession  ;  his  poesession 
is  the  owner's  possession,  although  he  is  a  general 
drover,  at  least  if  he  is  paid  by  the  day.  Reai  v. 
M'Namie,  1  M.  0.  0.  868.  See  Beg.  v.  Hey, 
ante,  ooL  18S7. 

A  person  hired  to  drive  cattle  to  a  particular 
place,  who  sells  the  same  imd  absconds  with  the 
money,  is  guHty  of  stealing,  though  the  intention 
to  sell  is  not  conceived  tiU  after  taking  posses- 
sion of  the  cattla  Reg.  v.  JacltJton,  2  M.  C.  C. 
32.    8.  P.,  Reg.  v.  Stanbury,  2  Cox,  C.  C.  272. 

The  prisoner,  who  was  not  otherwise  in  the 
prosecutor's  service,  was  employed  by  the  prose- 
cutor to  drive  six  pigs  from  C.  to  U.  On  the  way 
he  left  one  at  Mr.  M/s,  stating  that  it  was  tired, 
and  he  told  the  prosecutor  that  he  had  done  so. 
The  prosecutor  told  the  prisoner  to  go  and  ask 
Mr.  M,  to  keep  the  pig  for  him.  The  prisoner 
went  to  Mr.  M.'s  and  sold  the  pig  to  Mr.  M.  :— 
Held,  no  larceny.  Beg.  v.  Jonea,  Car.  &  M.  ffil. 

PoesMsion  of  Person  Hired  for  Special  Pur- 
pose.]— It  la  larceny  for  a  person  hired  for  the 
special  purpose  of  driving  sheep  to  a  fair  to  con- 
vert them  to  his  own  use,ne  having  the  intention 
so  to  do  at  the  time  of  receiving  them  from  the 
owner.   Rex  v.  Stock,  1  M.  C.  C.  87. 

If  the  owner  of  goods  employs  a  person,  not 
in  his  service,  to  take  them  to  a  particular  place, 
show  them  to  a  customer,  and  bring  them  back, 
vrithont  anUioriBing  him  to  sell  them  to  or  leave 
them  wtth  the  customer,  and  he,  instead  of  taking 
the  goods  to  the  specific  place,  sells  them  for  his 
own  advantage,  he  will  be  guilty  of  Inrccny,  in- 
asmuch as  the  felonious  intent  came  upon  him  at 
a  time  when  he  had  the  custody  only,  and  not 
the  possession,  of  the  goods.  Big.  v.  Uareey,  9 
Car.  it  P.  353. 

If  a  person,  not  being  the  servant  of  the  party 
who  intrusts  him,  receives  a  parcel  containing 
notes  to  take  to  a  coach-ofEce,  and  abstracts 
the  notes  on  his  way  there,  and  applies  them  to 
his  own  iwe,  he  is  guilty  of  larceny.  Bieg.  v. 
JmUnt,  9  Car.  &  P.  28. 


vL  Against  WxU  of  the  Owner. 

Assent  of  Oner— Xff»et  of.]— The  assent  of 
a  prosecntor  to  give  facility  to  the  commission  of  a 
larceny,  for  the  purpose  of  detecting  the  offenders, 
does  not  do  away  with  the  felony,  although  the 
property  was  not  taken  against  his  will.  Ilex  v. 
Egginton,  2  Leach,  C.  C.  913 ;  2  East,  P.  0.  494, 
666  ;  2  Boe.  ft  P.  508  ;  &  B.  R.  689. 

Overtures  were  made  by  a  person  to  the  ser- 
vant of  a  publican,  to  indu<»  him  to  join  in 
robbing  his  master's  tilL  The  servant  commu- 
nicated the  matter  to  the  master,  and  some 
weeks  afterwards,  the  servant,  by  the  direction 
of  his  master,  cmened  a  communication  with  the 
person  who  lud  made  the  overtnres,  in  conse- 
quence of  which  he  came  to  the  roaster's  pre* 
mises.  The  master  having  previously  marked 
some  money,  it  was,  by  his  direction,  placed  upon 
the  counter  by  the  servant,  in  order  that  it  might 
be  taken  up  by  the  party  who  had  come  for  the 
purpose.   It  was  so  taken  np  1^  him : — Held, 
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larceny  in  gnch  party.  Sm.  t.  WUliamt,  1  Oar.  jlE 

K.  195. 

A.,  being  somewhat  tipsy,  lay  on  the  groond 
partly  asleep,  and  while  in  that  state  saw  the 
tffisonertake  his  watch  ont  of  his  pocket,  which 
he  took  no  steps  to  prevent,  beUeraig  that  the 

prisoner,  with  whom  he  had  been  acquainted  for 
some  time,  was  acting  solely  from  friendly 
motives  : — Held,  that  ^is  evidence  woold  not 
support  a  charge  of  larceny  at  common  law,  but 
dlBcloeed  a  btdlmeot.  Big.  t.  Reeves,  5  Jur. 
ChJ.)  716. 

vii.  Carryi/Hg  away — Asportatum. 

LaroMiy  from  Fanon—What  snffloient  B»- 
nov&l  or  SoTwanoa,] — To  constitute  a  stealing 
from  the  person,  the  thing  most  be  completely 
removed  from  the  person ;  removal  from  the 
place  where  it  was,  it  it  remains  throughout  with 
the  person,  is  not  solGcient.  Reay.  T/iompton,  1 
M.  C.  C.  78. 

But  such  removal  would  be  sufficient  to  con- 
stitnte  a  simple  larceny.  lb. 

A  watch  was  carried  in  a  waistcoat  pocket, 
with  a  chain  attached  passing  through  a  button- 
hole of  the  waistcoat,  being  there  secured  by  a 
watch-k^.  The  prisoner  took  the  watch  out  of 
the  pocket  and  by  force  drew  the  chain  ont  of 
the  button-hole,  but  the  watch-key  having  been 
caught  by  a  button  of  the  waistcoat,  the  watch 
and  chain  remained  suspended : — Held,  a  suffi- 
cient severance  to  maintain  a  conviction  for 
stealing  from  the  person.  Reg.  t.  Sivip»(m,  Dears. 
C.  C.  421  J  3  C.  L.  R.  80  ;  24  L.  J.,  M.  C.  7  ;  18 
Jur.  1030 ;  S  W.  R.  19  ;  6  Cox,  C.  C.  422. 

Taking  an  earring  from  the  ear  of  a  lady  is  a 
snfficient  carrying  away,  thon^  the  eiOTiiig  be 
found  afterwards  in  the  lady's  hair.  Rex  v. 
Zajner,  1  Leach,  C.  C.  330. 

What  soffloient  Severanse.] — ^Where  goods  in 
a  shop  were  tied  to  a  string,  which  was  fastened 
by  one  end  to  the  bottom  of  the  counter,  and  a 
thief  took  up  the  goods  and  carried  them  away 
towards  the  door  as  far  as  the  string  would 
permit : — Held,  there  being  no  severance,  there 
was  no  asportation,  and  consequently  that  it  was 
not  a  felony.  Anon-t  2  East,  P.  C.  6S6 ;  1  Leach, 
C.  C.  321,  n. 

—  Om  Stolan.]  —  The  prisoner  had  con- 
tracted with  a  gas  company  for  a  snppty  of  gas. 
The  quantity  conamned  was  to  be  measured  by  a 
meter.  The  gas  was  conveyed  from  the  com. 
pany's  main  through  an  entrance  pipe  (the  pro- 
perty of  the  prisoner)  to  the  meter,  and  from 
thence  by  another  pipe  called  the  exit  pipe  to 
the  burners.  The  prisoner  by  inserting  a  con- 
necting pipe  into  the  entrance  and  exit  pipes, 
divert^  the  gas  from  the  meter  and  thereby 
avoided  paying  for  the  fall  quantity  used : — 
Held,  that  there  was  a  sufficient  severance  of  the 
gas,  at  the  point  of  junction  of  the  connecting 
pipe  with  the  entrance  pipe,  to  constitute  an 
asportation.  Reg.  t.  White,  8  Car.  A;  E.  363 ; 
Dears.  C.  C.  203  ;  22  L.  J.,  U.  C.  123 ;  17  Jnr. 
5S6  ;  1  W.  R.  418  ;  6  Cox,  C.  C.  213. 

What  a  snfflcient  Asportation.]— The  transfer 
of  a  letter  by  a  letter  carrier  from  his  pouch  to 
his  pocket  is  sufficient  asportation.  Reg.  v. 
JPoynton,  L.  ft  C.  247 ;  88  L.  J.JL  C.  29  ;  8  Jar. 
(N.B.)  1218  ;  7  L.  T.  434  ;  11  W.  B.  79 ;  9  Cox, 
C.  C.  249. 

TOL.  nr. 


In  an  indictment  for  stealing  five  pints  of 
porter,  it  appeared  that  the  prisoner  was  dis- 
covered standing  by  a  barrel  of  porter,  out  of  a 
hole  in  which  the  porter  was  running  into  a  can 
on  the  ground,  and  that  about  five  pints  had  run 
into  the  can : — ^Held,  that  there  was  a  snffldeDt 
asportation  proved  of  the  porter  in  the  can.  Reg. 
V.  WallU,  3  Cox,  C.  C.  67. 

Two  prisoners  were  charged  with  stealing  four 
sacks  of  barley  and  three  sack  bags  from  their 
master.  The  prisoners  and  B.  were  employed  by 
the  prosecutor  to  winnow  barley,  which  be  bad 
mixed  with  canary  seed.  One  of  the  prisoners 
fetched  several  sacks  from  the  prosecutor's  house, 
which  he  and  B.  filled  with  barley.  The  two 
prisoners  then  sent  B.  home  before  the  usual 
time.  At  twelve  o'clock  on  the  night  of  the 
same  day,  the  carter  went  into  the  stable  with  a 
lant«m,  and  shortly  afterwards  the  prisoners 
entered  the  stable.  In  a  few  minutes  after  this 
the  prosecutor  saw  the  carter  in  the  loft  above 
with  a  lautem,  and  found  the  prisoners  concealed 
under  straw  in  the  loft,  and  then,  in  a  dust-bin 
in  a  stable  beneath,  he  found  three  sacks  full  of 
barley  mixed  with  canary  seed,  which  he  swore 
was  of  the  same  kind  which  he  had  mixed.  It 
was  no  part  of  the  duty  of  the  prisoners  to 

K'  ice  the  barley  in  sacks  or  to  put  the  sacks  of 
rley  into  the  dust-bin.  The  jury  found  both 
the  prisoneis  guilty ; — Held,  tliat  the  evidence 
was  sufficient  to  support  the  conviction.  Beg,  t. 
Samtoaygy  Dears.  C.  C.  371 ;  2  W.  E.  498. 

A  waggoner  took  some  hay  from  his  master's 
stable  and  put  it  on  a  waggon,  and  then  set  off 
on  a  journey  ;  the  hay  was  not  allowed  by  the 
master  to  be  used  on  the  journey  : — Held,  larceny 
as  soon  as  it  was  removed  from  the  stable  aninu* 
furandi.   B^.  t.  Gmneell,  9  Car.  &  P.  365. 

Goods' is  Waggon  or  Coaeh.1  —  Where  a 
prisoner  set  up  a  long  bale  upon  end  in  a  wag^n, 
and  cut  the  wrapper  all  the  way  down  with 
intent  to  remove  the  contents,  but  was  appre- 
hended before  he  had  taken  anything  ont  of  it : 
— Held,  that  there  was  not  a  sufficient  asporta- 
tion to  constitute  a  larceny.  Rrx  v.  Cherry,  1 
Leach,  C.  C.  236,  n. ;  2  East,  P.  C.  556. 

To  remove  a  package  from  the  head  to  the  taU 
of  a  waggon,  with  a  felonious  intent  to  take  it 
away,  is  a  sufficient  asportation  to  constitute  a 
larceny  ;  but  merely  to  alter  the  position  of  a 
package  on  the  spot  where  it  lies  is  not.  Rfw 
dttlet,  I  Leach,  C.  C.  236 ;  2  East,  P.  C.  656. 

A  prisoner,  having  lifted  up  a  bag  from  the 
boot  of  a  coach,  was  detected  before  he  had  got 
it  out ;  and  it  did  not  appear  that  it  was  entirely 
removed  from  the  space  it  at  first  occupied  in  the 
boot,  but  the  raising  of  it  from  the  bottom  had 
completely  removed  each  part  of  it  from  the 
space  that  specific  part  occupied : — Held,  that  it 
was  a  complete  aspOTtation.  Rex  v.  Walgh,  1 
M.  0.  0. 14. 

Apprehension  before  Taking.]  —  Where  a 
prisoner  stopped  the  prosecutor,  who  was  carry* 
mg  a  bed  on  his  shoulderB,  and  told  him  to  lay  it 
down,  or  he  would  shoot  him ;  and  he  laid  it 
down  on  the  ground,  but  before  the  prisoner 
coold  take  it  up  he  was  apprehended : — Held, 
that  the  offence  was  not  completed.  Reto  v. 
Farrell,  1  Leach,  0.  C.  322,  n. 

Abttraotlng  Honey  from  Latter.]— If  A.  asks 
B.,  who  is  not  his  servant,  to  pat  a  letter  in  the 
pMt,  telling  him  it  contains  money,  and  B. 
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breaks  tihe  seal,  and  abstracts  the  money  before 
he  pata  the  letter  in  the  post,  he  is  gDilt/  of 

larceny.   Hew  t.  Jonsi,  7  Car,  k  P.  151. 

Baileei — Bpfleial  Froi>ert7  in  Ghwdt  dctex- 
mined  by  TJnlawfal  Aoto.]— -The  prisoner  was 
employed  by  a  tailor  to  sell  clotnes  for  him 
about  a  particular  county ;  the  price  of  each 
article  was  fixed,  and  the  clothes  were  entrusted 
to  the  prisoner  on  the  arrangement  that  he  was 
to  sell  them  at  the  price  fixed,  he  receiving  3«. 
in  the  pound  on  the  amount  received  for  them, 
and  be^  bound  to  bring  back  the  remainder  of 
the  clothes  which  were  unsold.  The  prisoner 
received  from  the  pi-osecutor  a  parcel  of  clothes 
on  these  terms,  but,  instead  of  selling  them,  he 
framiulently  pawned  a  portion  of  them  for  his 
own  benefit,  and  afterwards  fraudulently  mis- 
appropriated the  residue  to  his  own  nse  :— Held, 
that  the  original  bailment  of  the  goods  to  the 
prosecutor  was  detenntned  by  the  unlawful  act 
of  pawning  part  of  them,  and  that  the  subse- 
quent fraudulent  misappropriation  of  the  re- 
mainder amounted  to  larceny.  Reg.  v.  Itmer, 
2  Den.  C.  C.  233  ;  T.  &  M.  569  ;  20  L.  J.,  M.  0. 
191 ;  15  Jar.  386  ;  6  Cox,  C.  0.  241. 

A.  was  ctrnvicted  of  larcmiy  under  the  follow- 
ing circumstances :  be  was  a  common  carrier, 
and  employed  by  the  prosecutor  to  carry  a  cargo 
of  (xmh  from  a  uiip  to  a  coal-yard  belonging  to 
the  prosecutor.  He  carted  the  coals  to  the  first- 
mentioned  coal-yard,  and  was  engaged  for 
several  days  in  carting  them  thence  to  the 
prosecutor's  other  yard.  He  left  the  first- 
mcntioaed  coal-yard  on  one  of  those  days  with 
two  carta  and  a  waggon,  all  laden  with  coals  ; 
before  he  arrived  at  the  other  yard,  he  delivered 
the  two  cart-loads  to  a  third  person  on  his  own 
account,  but  he  duly  delivered  the  waggon-load 
at  the  prosecutor's  yard : — Held,  that  the  con- 
viction was  wroi^,  the  coals  having  been  de- 
livered to  A.  as  a  carrier,  and  there  having  been 
no  breaking  of  bulk  or  other  detominatioa  of 
the  bailment.  S^.  v.  Otmitk,  Dears.  C.  C.  425  ; 
6  Cox,  C.  C.  432. 

If  the  master  or  owner  of  a  ship  steals  some  of 
the  goods  delivered  to  him  to  carry,  it  is  not 
larceny  in  him,  unless  he  takes  tiie  goods  out  of 
their  packages.   Bex  v.  JUddoof,  U.  k  B.  92. 

If  one  employed  to  caiTy  goods  for  hire  appro- 
priates them  to  his  own  use,  but  does  not  break 
bulk,  this  is  no  larceny,  although  the  person  so 
employed  was  not  a  common  carrier,  but  was 
only  employed  in  this  particular  instance.  Hew 
TJFleteker,  4  Car.  ft  P.  644. 

A.  the  owner  of  a  boat,  was  employed  by  B„ 
the  captain  of  a  ship,  to  cany  a  number  of 
wooden  staves  ashore  in  his  boat ;  B.'s  men  were 
put  into  the  boat,  but  were  under  the  control  of 
A.,  who  did  not  deliver  all  the  staves,  but  took 
one  of  them  away  to  the  house  of  his  moiher  : — 
Hdd,  that  this  was  a  bailment  of  the  staves  to 
A.,  and  not  a  chatge  only  ;  and  that  a  mere  non- 
delivery of  the  staves  would  not  have  been  a 
larceny  in  A. ;  but  that  if  A.  separated  one  of  the 
staves  from  I  he  rest,  and  carried  it  to  a  place 
different  from  that  of  its  destination,  with  intern: 
to  appropriate  it  to  his  own  use,  that  was  equiva- 
lent to  a  breaking  of  bulk,  and  therefore  would 
be  sufficient  to  constitute  a  larceny.  2lea>  v. 
Sowdl,  7  Car.  &  P.  326. 

If  a  warehouseman  has  several  bags  of  wheat 
dehvered  to  him  for  safe  custody,  and  he  takes 
the  whole  of  the  wheat  out  of  one  bag,  it  is  no 
less  a  larceny  than  if  he  bad  severed  a  part  from 


the  residue  of  the  wheat  in  the  same  bag,  and 
had  taken  only  that  part,  leaving  the  remainder 
of  the  wheat  in  the  bag.  Bew  v.  Brazier,  R.  & 
R.  387. 

A.  consigned  three  trusses  of  hay  to  B.,  and 
sent  them  by  the  prisoner's  cart ;  the  prisoner 
took  away  one  of  the  trusses,  which  was  found  in 
his  stable,  bat  not  broken  up  : — Held,  no  larceny, 
as  the  prisoner  did  not  break  up  the  truss.  B^w 
V.  PrtUley,  6  Car.  A  P.  6S3.  Bvi  tee  now  24  & 
25  Vict  C  96,  8.  8. 

Attan^t  to  StMl-^np^  Poeket] — If  a  per- 
Boa  tries  to  pick  a  pocket,  he  is  guilty  of  nn 
attempt  to  steal,  without  proof  that  there  was 
anythbig  in  the  pocket  Beg.  v.  Collitu  (L.  &  C. 
471),  overruled.  Beg.  v.  Brown,  69  L.  J..  M.  C. 
47  ;  24  Q.  B.  D.  357  ;  61  L.  T.  594  ;  38  W.  R.  95  ; 
16  Cox,  C.  C.  715  ;  54  J.  P.  408.  S.  P.,  Beg.  v. 
Bing,  61  L.  J.,  M.  C.  116  ;  66  L.  T.  300  ;  17  Cox, 
C.  C.  491  ;  56  J.  P.  552— C.  C.  R. 

If  a  person  puts  his  hand  into  the  pocket  of 
another,  with  intent  to  steal  what  he  can  find 
there,  and  the  pocket  is  empty,  he  cannot  be  con- 
victed of  an  attempt  to  st^.  Beg.  v.  Colliiu, 
L.  &  C.  471  ;  33  L.  J.,  M.  C.  177  ;  10  Jur.  (K.8.) 
686  ;  10  L.  T.  681 ;  13  W.  R.  886  ;  8  Cox,  C.  C. 
497. 

 Kothing  remaining  to  be  done  except  to 

oarry  away.] — C.  was  in  the  employ  of  a  con- 
tractor for  the  supply  of  meat  to  h  camp,  and  the 
course  of  business  was  for  the  meat  to  be  sent 
down  to  the  camp,  there  weighed  out  to  the 
different  messes,  aim  the  surplus,  if  any,  returned 
to  the  contractor.  C,  whilst  employed  upon  this 
duty  by  the  contractor,  during  the  weigmng  out, 
substituted  a  false  weight  for  the  true  one,  his 
intention  being  to  carry  away  and  steal  the  differ- 
ence between  the  just  surplus,  for  which  he  would 
have  to  acconnt  to  his  master,  and  the  apparent 
HurpIuB  actually  remaining  after  the  first  weigh- 
ing. Nothing  remained  upon  his  p-.rt  to  com- 
plete his  scheme  except  to  carry  away  :uid  dispose 
of  the  meat,  which  he  would  have  >1oih'  had  the 
fraud  not  been  detected : — Held,  properly  con- 
victed of  attempting  to  steal  the  meat.  Beg.  v. 
Cheeeman,  L.  &  0. 140  ;  81  L.  J.,  K.  C.  89  ;  8 
Jar.  (M3.)  143  ;  S  L.  I.  717  ;  10  W.  a  255  ;  9 
Cox,  0.  C.  100. 

viii.   Pomuion  cf  Oumer,  what  Suffiatant, 

Possession  obtained  by  Frand.]— A.  owed 
Al.  1^.  to  the  prosecutor ;  and  the  latter 
having  demanded  payment,  the  prisoner  said  he 
would  settle  with  him  on  behalf  of  A.  He  took 
out  of  his  pocket  a  piece  of  blank  paper,stamped 
with  a  sixpenny  stamp,  and  put  it  upon  the  table, 
and  then  took  out  some  silver  in  his  hand.  The 
prosecutor  wrote  a  receipt  for  the  sum  mentioned 
on  the  stamped  paper,  and  the  prisoner  took  it 
up  and  went  out  of  the  room.  On  being  asked 
for  the  money,  he  said,  "It  is  all  right,"  but 
never  paid  it : — Held,  that  this  was  not  a  case  of 
larceny,  the  prosecutor  never  having  had  such  a 
possession  of  the  stamjied  paper  as  would  enable 
him  to  maintain  trestAss.  Meg.  v.  Smith,  2  Den. 
C.  C.  449 ;  21  L.  J.,  M.  C.  Ill ;  16  Jur.  414  ;  6 
Cox,  C.  C.  633.  B.  P.,  Beg.  v.  Fromptm,  2  Car. 
&  K.  47. 

Where  in  consequence  of  an  advertisement,  A. 
applied  to  B.  to  mise  money  for  him,  and  B.  pro- 
mised to  procure  6,0002.  and  produced  ten  blank 
Qs.  stamps,  across  which  A.  wrote  an  acceptance, 
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and  B.  took  them  np  without  sayiDg  anything, 
and  afterwards  filled  np  the  stamps  as  bills  for 
6002.  each  and  pnt  them  in  circolation  : — Held, 
that  as  the  prosecutor  never  had  anj  poaseasion 
<^  the  papers  so  as  to  maintain  trespass  for  them, 
there  was  no  taldi^  of  them  soffldent  to  consti- 
tute larceny.  JBdrt,  6  Car.  ft  P.  108. 

What  inffloient  Bsdiuttoii  into  Tossassion.] — 

The  pri^ner  was  employed  to  trap  wild  rabbits, 
and  it  was  his  duty  to  take  them  when  trapped 
to  the  head  keeper.  Contrary  to  his  dn^  he 
trapped  from  time  to  time  rabbits,  and  took  them 

to  another  part  of  the  land,  and  placed  them  in  a 
bag,  which  another  keeper  observing,  went  and 
took  some  of  the  rabbits  out  of  the  bag  during 
the  prisoner's  absence  and  nicked  them,  and  pnt 
them  into  the  ba^.  His  reason  for  nickittg  tbem 
was  diat  he  nug^t  know  them  again.  The 
prisoner  afterwards  took  away  the  bag  and  the 
rabbits  with  the  intention  of  appropriating  them 
to  his  own  use  : — Held,  that  the  act  of  the  keeper 
in  nicking  the  rabbits  was  no  reduction  of  them 
into  the  possession  of  the  master,  so  as  to  make 
the  prisoner  guilty  of  stealing  them.  Jleg.  v. 
Petoh,  14  Cox,  C.  C.  116  ;  38  L.  T.  788. 

Fotsaiaion  of  Kaster  by  meant  of  Serrant.] — 

The  prosecutor's  horse  had  been  impounaed. 
The  prisoner,  pretending  that  he  had  been  sent 
by  the  prosecutor,  paid  the  pound-keeper's 
demand,  received  ths  horse,  and  made  ofE  with 
it.  He  was  indicted  for  larceny.  The  indict- 
ment had  two  coimts,  one  laying  the  property  in 
the  prosecutor,  and  the  other  in  the  pound- 
keeper  : — Held,  that  the  pound-keeper  was  a 
servant  of  the  owner,  and,  therefore,  that  the 
offence  was  larceny.  Beg.  v.  SmpMon,  2  Cox,  C. 
C.  23o. 

Where  a  person  gave  his  servant  a  hi.  note  to 
get  changed,  and  he  got  the  n«te  changed,  and 
made  off  with  the  change : — Held,  to  be  no 
larceny,  bat  an  embezzlement.  Rex,  t.  AeZItfiu, 
Car.  C.  L.  319  ;  1  M.  C.  C.  129. 

The  prisoner  was  sent  with  his  master's  cart  for 
scnne  coiita.  The  coals  were  delivered  to  the  pri- 
soner and  deposited  in  the  cart,  their  price  being 
entered  to  the  master's  account.  On  the  road 
borne  the  prisoner  disposed  of  a  portion  of  the 
coals  I — Held,  that  this  was  larceny  of  the  coals 
and  not  embezzlement,  the  prisoner  having 
determined  his  exclusive  possession  of  the  coals 
when  they  were  deposited  In  the  cart,  and  the 
possession  from  that  time  being  in  the  master. 
Reg.  V.  Reed,  Dears.  C.  C.  257  ;  2  C.  L.  R.  607  ; 
23  L.  J.,  M.  0.  25  ;  18  Jnr.  67 ;  6  Cox,  C.  C. 
284  ;  2  W.  R.  190, 

A.  had  agreed  to  buy  straw  of  B.,  and  sent  his 
servant  C.  to  fetch  it ;  C.  did  so,  and  pnt  down 
the  whole  quantity  of  straw  at  the  door  of  A.'8 
stable,  which  was  in  a  court-yard  of  A.,  and  then 
went  to  A.  and  asked  him  to  send  someone  with 
the  key  of  the  hay-loft,  which  was  over  the 
stable,  which  A.  did,  and  C.  put  part  of  the  straw 
into  the  hay -loft,  and  carriea  the  rest  away  to  a 
puhlic-honse,  and  sold  it . — Held,  that  this 
carrying  away  of  the  straw  by  C,  if  <lone  with  a 
felonious  intent,  ^vas■  a  larceny,  and  not  an 
onbexzlement,  as  the  delivery  of  the  straw  to  A. 
was  complete  when  it  was  pat  down  at  the 
stable-door.   Reg.  v.  Sayward.  1  Car.  la  K.  518. 

The  prisoner  was  employed  to  conduct  an 
office  in  connection  with  a  branch  bank.  His 
solaty  included  his  services,  and  the  providing 
an  office,  which  was  in  his  own  house,  where  he 


carried  on  another  bosineea.  The  office  was  fitted 
np  at  the  expense  of  the  bank,  and  in  it  there 
was  an  iron  safe,  the  property  of  the  bank,  into 
which  it  was  his  duty,  when  the  night  came,  to 
pat  any  moiuesj  received  during  the  day,  which 
had  not  been  required.  The  manager  of  the 
branch  bank  kept  a  duplicate  key  of  the  safe. 
It  was  the  prisoner's  duty  to  receive  money  from 
customers,  to  be  put  to  their  accounts  with  the 
branch  bank,  and  to  pay  cheques.  The  prisoner 
was  indicted  for  larceny  as  a  clerk,  and  tne  jury 
found  him  guilty  of  having  stolen  sane  money 
received  from  customers,  whl^  before  maa 
stealing  had  been  placed  in  the  safe  : — ^Held,  that 
there  was  evidence  to  go  to  the  jory  of  larceny. 
Reg.  V.  Wright,  Dears.  &  B.  431 ;  27  L.  J., 
M.  C.  66  ;  4  Jnr.  (ha)  313  ;  6  W.  B.  2B6 ;  7  Coz, 
C.  C.  413. 

8m  alto  easet  ante,  coL  1384. 


2.  What  ahk  tub  Subjwt  or  Laboknt. 
a.  Q«neraUy. 

Property  Stolen  oat  of  ITnited  Kingdom.]— 

The  Larceny  Act,  1696,  applies  to  the  case  of 
property  stolen  outside  the  United  Kingdom  and 
received  by  a  person  here  prior  to  the  act  coming 
into  operation.   Reg.  v.  Pante,  61  J.  P.  636. 

Things  sftTonring  of  the  Beal^.] — Before  7  & 

8  Geo.  4,  c.  29,  ste^ng  rolls  of  parchment  was  a 
larceny,  though  such  rolls  were  the  records  of  a 
court  of  justice  imless  they  concerned  the  realty, 
Bex  V.  Walker,  1  M.  C.  C.  155. 

But  it  was  not  so  if  they  concerned  the  really. 
Bex  V.  Wettbeer,  2  Str.  1133. 

A  commission  to  settle  the  boundaries  of  a 
manor  is  an  instrument  concerning  the  reidfy, 
and  not  the  subject  of  larceny  at  common  law. 
Bex  V.  Wettbeer,  1  Leach,  C.  0. 13. 

  Pigs  Bnxiad.]— Three  pigs  Utten  1^  a 

mad  dog  were  shot  and  buried  on  the  owner's 
land  three  feet  below  the  surface  of  the  soil. 
There  was  no  intention  of  digging  them  up 
again  or  of  making  any  use  of  tbem,  but  the 
same  evening  the  prisoners  dug  them  up,  carried 
them  awa^,  and  afterwards  soM  them  tot  91.  3«. 
9d.  The  jury  found  t^t  there  was  no  abawlon- 
ment  of  the  property  of  the  pigs  by  the  owner, 
and  convicted  the  prisoners  of  larceny : — Held, 
that  larceny  would  lie  notwithstanding  the  dead 
pigs  were  buried  in  the  ground  three  feet  below 
the  surface.  Beg.  v.  Edwardt,  36  L.  T.  30  j  13 
Cox,  C.  C.  384. 

Seaweed.] — Drifted  and  ungathered  seaweed, 
cast  on  the  shore,  between  high  and  low  water 
mark,  of  him  who  has  the  exclusive  ownership  of 
the  shore,  is  not  the  subject  of  larceny.  Beg.  v. 
ainton.  It.  B.  4  C.  L.  6. 

Animals  feres  natorsB— Babbits.] — Poachere, 
of  whom  the  prisoner  was  one,  wrongfully  killed 
a  number  of  rabbits  npon  land  bdongii^  to  the 
crown.  They  placed  the  rabbits  in  a  ditch  upon 
the  land,  some  of  the  rabbits  in  bags  and  some 
strapped  together.  They  had  no  intention  to 
abandon  the  vmjngful  possession  of  the  rabbits 
which  they  had  acquired  by  taking  them,  but 
put  them  in  the  ditch  as  a  place  of  deposit  till 
they  could  conveniently  remove  them.  About 
three  honis  afterwards  the  prisMier  came  back 
and  began  to  remove  the  rabbits :— Held,  tiiat 
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the  taking  of  the  rabbits  aod  the  removal  of 
them  watt  one  continuoua  act,  and  that  the 
removal  was  therefore  not  larceny.  Reg.  v. 
7\nmle}/,  40  L.  J.,  M.  C.  144  ;  L.  R.,  1  C.  C.  315  ; 
24  L.  T.  617 ;  19  W.  R.  725 ;  12  Cox,  C.  C. 
59.  Cp.,  Blades  v.  Siggi,  11  H.  L.  Caa.  621 ;  34 
L.  J.,  C.  P.  286  ;  II  Jar.  (Ni.)  701 ;  12  I,.  T. 
615 ;  13  W.  R.  927,  and  Zotudale  (.fitrl)  v. 
Sigg,  1  H.  &  N.  924  ;  26  L.  J.,  Ex.  196  ;  8  Jut. 
CN.ft)S90;  5  W.  R.865. 

 Ut*  PartridgM.] — A  prisoner  was  in- 
dicted for  stealing  one  dead  partridge,  and  the 
proof  was  that  the  partridge  was  wounded,  but 
was  picked  ap  or  caught  by  the  prisoner  while 
it  was  alire  but  in  adyiog  state  :— Held,  that  the 
indictment  was  not  proved.  lUf.  t.  Boe,  11  Cox, 
0.  C.  654  ;  22  L.  T.  414. 

 Bttt  If  CVBflned.  it  il  Otherwiw.]— Part- 
ridges about  three  weeks  old  and  able  to  fly  a 
little,  which  had  been  hatched  and  reared  by  a 
common  hen  placed  under  a  hen  coop,  and  after 
the  removal  of  the  coop  remained  about  the  place 
with  the  hen  as  her  brood,  sleeping  under  her 
wings  at  night,  m^  be  the  subject  of  larceny. 
Eeg.  V.  Shicklfi.,  HS  L.  J.,  M.  C.  21  ;  L.  R.  1  C.  C. 
158 ;  19  L.  T.  327  ;  17  W.  R.  144  ;  11  Cox,  C.  C. 
189. 

Pheasants  that  have  been  reared  imder  hens, 
and  have  never  become  wild,  may  be  the  subject 
of  larceny.   Beg.  v.  Head,  1  F.  &  P.  350. 

So  young  pheasants  hatched  by  a  hen.  and 
under  the  care  of  a  ben  in  a  coop,  in  a  field  at 
a  distance  from  a  dweUinx-house,  are  the  sub- 
ject of  larceny.  Beg.  v.  Otty,  10  Cox,  C.  C.  28. 
a.  P.,  Reg.  v.  Oamkam,6  Cox,  C.  0.  451 ;  2  F.  & 
F.  347. 

Tame  pigeons  kept  in  an  ordinary  dovecote, 
having  lioerty  of  ingress  and  egress  at  all  times, 
may  be  the  subject  of  larceny.  B^.  v.  Cheafor, 
2  Den.  C.  C.  361 ;  T.k  U.  621 ;  21  L.  J.,  M.  C. 
48  ;  16  Jnr.  1066  j  6  Cox,  C.  C.  867. 

If  pigeons  are  BO  far  tame  iiiat  they  come  home 
every  night  to  roost  in  wooden  boxes  ;  hung  on 
the  outside  of  the  house  of  their  owner,  and  a 
party  comes  in  the  night  and  steals  them  out  of 
these  boxes,  this  Is  a  larc^iy.  Bern  Brookt,  4 
Car.  tc.  P.  181. 

Frodaott  of  Domestio  Animals.  1 — Pulling  wool 
from  the  bodies  of  live  sheep  ana  lambs,  auimo 
furandi,  is  larceny.  Rex  v.  Martin,  1  l^each,  C. 
C.  171  ;  2  East,  P.  C.  618. 

Bo  it  is  larceny  to  take  the  milk  from  a  cow. 

n. 

SomMtio  Animals  not  nsed  for  Food.] — Dogs 
are  not  the  subject-matter  of  larceny  at  common 
law.  Reg.  v.  Rahiiuan,  BeU,  C.  0.  34  ;  28  L.  J., 
M.  C.  58  ;  5  Jur.  (N.8.)  203  ;  7  W.  R.  208  ;  8  Cox, 
C.  C.  116. 

Forets,  tboi^h  tame  and  saleable,  cannot  be 
the  Bubiect  of  larceny.  Bex  v.  Searing,  R.  &  R. 
8S1. 

Corpse,  ]— There  can  be  no  property  in  a  corpse, 
and  theraore  stealing  one  is  notlarwny.  Beat  v. 
Maytun,  2  East,  F.  C.  652. 

GboiM  in  action  or  Goods  and  Chattels.]— 

Mortgage  deeds,  being  substituted  securities  for 
the  payment  of  money,  are  choees  in  action,  and 
not  goods  and  chattels.  Where,  therefore,  a  ^ri- ! 
soner  was  indicted  for  a  burgla]^,  in  breaking  \ 


into  a  house  at  night,  with  intent  to  steal  the 
goods  and  chattels  thereio,  and  the  jury  found 
that  he  broke  into  the  house  with  intent  to  steal 
mortgage  deeds  only,  the  conviction  was  quashed. 
Reg.  V.  Potoell,  2  Den.  C.  0.  430  ;  21  L.  J.,  H.  C. 
78  ;  16  Jut.  177  ;  5  Cox,  C.  C.  396. 

An  agreement,  although  unstamped,  is  a  chose 
in  action,  and  therefore  was  not  the  subject  of 
larceny  at  common  law.  Reg.  v.  WaU$,  Dears. 
C.  C.  326  ;  2  C.  L.  R.  604  ;  23  L.  J.,  M.  C.  66  ;  1» 
Jur.  192 ;  2  W.  R.  233  ;  6  Cox,  0.  C.  804. 

Pawnbroker's  DnpUoate.] — Stealing  a  pawn- 
broker's duplicate  is  larceny.  Beg.  v.  MnrUm, 
Bell,  C.  C.  168  ;  26  L.  J.,  M.  C,  310 ;  5  Jnr. 
(N.8.)  604  ;  7  W.  B.  664  ;  8  Cox,  C  C.  194. 

Railway  Ticket.]— The  fraudulent  taking  of  a 
railway  ticket  for  the  purpose  of  using  it  to- 
travel,  and  so  defrauding  the  railway  company, 
is  larceny,  although  the  ticket  would,  fifnsed,  be 
returned  to  the  company  at  the  end  of  the- 
joumey.  Beg.    Seeckam,  6  Cox,  C.  C.  181. 

Growing  Oraii — Continoity  of  Act  of  Trespass.] 

— ^A  trespasser  cut  down  growing  grass  not  his 
property,  and  after  leaving  the  same  where  cut 
returned  three  days  afterwards  and  took  it  away. 
Upon  an  indictment  for  larceny  at  oommon  Uw 
for  such  acts  he  was  convicted  : — Held,  that  such 
conviction  was  right.  Reg.  v.  Dyletf,  26  L.  B.  Ir. 
299 ;  17  Cox,  C.  C.  148— C.  C.  R. 

Gas.] — The  prisoner  had  contracted  with  a  gas- 
company  for  a  supply  of  gas.  The  quantity 
consumed  was  to  be  measured  by  a  meter  rented 
by  the  prisoner  of  the  company,  and  was  to  be 
paid  for  according  to  such  measurement.  The 
gas  was  conveyed  from  the  company's  main 
through  an  entrance  pipe  (the  property  of  the 
prisoner)  to  the  meter,  and  from  theooe, 
another  pipe,  called  the  exit  pipe,  to  tlic  burners. 
The  prisoner,  by  inserting  a  connecting  pipe 
into  the  entrance  and  exit  pipes,  diverted  the 
gas  from  the  meter,  and  thereby  avoided  paying 
for  the  full  quantity  of  gas  consumed ; — Held, 
that  this  was  larceny  of  the  gas ;  that  the  pro- 
perty and  possession  o£  the  gas  were  in  the 
ccnnpany  ;  and  that  it  was  immaterial  whether 
the  service  pipe  was  the  property  of  the  prisoner 
or  the  company.  Reg.  v.  White,  3  Cor.  &  K.  363 ; 
Dears.  C.  C.  2U3  ;  1  CL.  R.  489 ;  22  h.  J.,  M.  C. 
12S ;  17  Jnr.  S86 ;  1  W.  B.  418 ;  6  Cox.  C.  a 
21S. 

Water  atond  in  Pipsg.]— Water  supplied  by  a 
water  company  to  a  consumer,  and  standing  ia. 
his  pipes,  may  be  the  snbject  of  a  larceny  at 
common  law.  Ferent  t.  O'Brien,  62  L.  J.,  M.  C. 
70;  11  Q.B.  D.21  ;  31  W.R.643i  16Coz,C.C. 
332  ;  47  J.  P.  472. 

b.  In.  parUonlar  Caaas. 
i.  DoctmetUt,  SiUt,  Seeuritiet,  ^e. 

Tatnable  8wui^— Vor^aga  Deedi,]— A 

mortgage  deed,  and  title  deeds  accompanying  it, 
constituted  a  securi^  for  money  within  7  &  8 
Geo.  4,  c.  29,  s.  6.   Beg.      WUliavit,  6  Cox,  C. 

C.  49. 

  Indictment.] — An  indictment  charging 

in  one  coont  the  larcmy  cS.  "  three  deeds  being  a 
security  for  numey ,  to  wit,  for  20J.,  of  and  belong- 
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ing  to  H.  W."  :  and  in  another  count,  the  larceny 
of  "threedeeda,  being  a  security  for  the  payment 
of  money,  to  wit,  for  201.,  of  and  belonging  to 
H.  W.,"  is  supported  by  proof  of  the  larceny 
of  deeds  of  Icuse  and  release  from  A.  to  B.  of 
real  estate,  and  of  a  mortgage  by  demise  of  the 
same  property  from  B.  to  C,  and  held  by  the 
prosecutor  as  executor  of  C.  lb. 

An  iodictmeat  nnder  24  &  25  Vict.  c.  96,  s.  27, 
for  stealing  a  valuable  security,  must  particu- 
larise the  kind  of  raluable  security  stolen  ;  and 
any  material  variance  between  the  description  in 
the  indictment  and  the  evidence,  if  not  amended, 
will  be  fatal.  S^.  v.  Loup-ie,  36  L.  J.,  M.  G.  24  ; 
L.  R.  1  C.  C.  61  ;  15  L.  T.  632 ;  15  W.  B.  860  ; 
10  Cox,  C.  C.  S88. 

  Billi,  KotM,  and  Other  Seonritiss.] — 

Stealing  re-issuable  notes  after  they  have  been 
paid,  and  before  they  have  been  re-issued,  did 
not  subject  the  party  to  an  indictment  on  2 
Cteo.  2,  c.  25,  for  stealing  notes ;  but  he  m^;ht 
be  indicted  for  stealing  paper  with  valaable 
stamps  upon  it.  Rex  v.  Clark,  K.  ft  R.  181  ; 
2  Leach,  C.  C.  1036. 

Defendant  was  indicted  in  the  county  of 
Leicester  for  stealing  a  bill  of  exchange  with  two 
indorsers'  names ;  the  bill  was  stolen  from  the 
prosecutor  at  Manchester,  then  indorsed  by  two 
indorsers  ;  when  negotiated  at  Leicester  by  the 
defendant  a  third  indoiser's  name  was  on  it : — 
Held,  that  the  addition  of  the  third  name  made 
no  difference.   J2cj!  t.  Atutin,  2  East,  P.  C.  602. 

A  document  which  is  a  complete  bill  of 
exchange  in  all  respects  except  that  of  the  sig- 
nature of  the  drawer  is,  when  in  the  hands  of  the 
intended  drawer,  a  valuable  security  ;  and  is  also 
by  virtue  of  s,  18  of  the  Bills  of  Exchange  Act, 
1882,  a  bill  of  exchange.  Such  a  document  is 
therefore  a  security  for  the  payment  of  money 
within  8.  75  of  24  &  25  Vict.  c.  96.  Beg.  v. 
Smoerman,  60  L.  J.,  M.  C.  13 ;  [1891]  1  Q.  B. 
112  ;  68  L.  T.  632  ;  89  W.  R.  207  ;  17  Cos,  C.  C. 
161 ;  55  J.  P.  873— C.  0.  B. 

Under  7  &  8  Geo.  4.  c.  29,  s.  5,  scrip  certifi- 
cates of  a  foreign  railway  company  were  the 
subject  of  larceny.  Beg.  v.  Smith,  Dears.  C.  C. 
561 ;  25  L.  J.,  M.  C.  31  ;  1  Jur.  (8.8.)  1212;  4 
W.  R.  196 ;  7  Cox,  C.  C.  98. 

Country  bankets'  notes,  which  had  been  paid 
by  the  bankers  in  London  at  whose  house  they 
were  made  payable,  and  by  t&em  sent  down  to 
the  conntiy  uinkers  to  be  re-issued,  on  the  way 
there  were  stolen,  and  the  prisoner  was  indicted 
for  receiving  them.  The  indictment  in  some 
counts  charged  the  notes  to  be  valuable  securi- 
ties, and  in  others  as  pieces  of  paper  t&  the 
goods  and  chattels  of  the  country  bankers.  The 
prisoner  was  convicted  and  the  conviction  held 
right.  Some  of  the  judges  doubted  whether 
these  notes  were  to  be  considered  as  valuable 
securities,  but,  i£  not,  they  all  thought  they 
were  goods  and  chattels.  Rex  v.  Vyze,  I  M. 
a  0.  218. 

Secreting  s  letter  containing  ooontry  bank 
notes  paid  in  London  and  not  re-issued  was 
holden  felony  within  s.  1  of  7  Geo.  8,  c.  50.  Rex 
V.  Ramon,  R.  &  R.  232  ;  2  Leach,  C.  C.  1090. 
See  also  Rem  v.  Pooley,  B.  &  B.  IS ;  3  Leach,  C. 
0.  887. 

Bxohequtf  billB,  alttiough  signed^  a  person 
not  anthcffised  to  do  so,  were  secuities  and 
effects  within  15  Geo,  2,  e.  13,  s.  IS.  Bern  v. 
A$im,\  Bos.  ft  p.  ClFJL)  li  3  Leach,  O.  C.  95S  ; 
B.  ft  B.  67. 


The  halves  of  country  bank  notes,  sent  in  a 
letter,  are  goods  and  chattels,  and  a  person  who 
steals  th^  is  indictable  for  larceny.  Best  t. 
Mead,  4  Car.  ft  P.  636. 

A.,  in  consequence  of  seeing  an  advertisement, 
applied  to  B.  to  raise  money  for  him.  B.  said  he 
would  procure  him  5,000i.,  and  produced  from 
his  pocket-book  ten  blank  Qt.  bill  stamps,  across 
each  of  which  A.  wrote,  "Accepted,  payable  at 
Messrs.  P.  ft  Co.,  169,  F.  Street,  London,"  and 
signed  his  name.  B.,  who  was  present,  took  up 
the  stamps,  and  nothing  was  said  as  to  what  was 
to  be  done  with  them.  Afterwards  bills  of  ex- 
change for  600Z.  each  were  drawn  on  these 
stamps,  and  B.  put  them  into  circulation  : — 
Held,  that  these  stamps,  with  the  acceptances 
thus  written  upon  them,  were  neither  bills  of 
exchange,  ordera  for  the  payment  of  money, 
nor  securities  for  money.  Bex  v.  Mart,  6  Car.  ft 
P.  106. 

Ohsque.1— A  cheque  is  the  subject  of  larceny 
if  obtained  aoimo  fnrandi.  Commonwealth  v. 
Yerhet,  12  Cox,  C.  C.  208. 

In  the  absence  of  fraud  by  the  prisoner,  if  the 
prosecutor  hand  to  him  a  cheque  for  a  particular 
purpose  and  he  cashes  it  and  absconds  with  the 
money,  this  is  not  larceny,  even  though  the 
prisouer  intended  to  misappfy  the  cheque  when 
he  took  it   Rex  v.  Walth,  2  Leach,  C.  0. 1054  ; 

B.  ftR.  215;  4  Taunt.  258. 

Prisoner,  who  was  occasionally  employed  as  a 
clerk  to  the  prosecutors,  having  received  from 
them  a  cheque  to  pay  over  to  one  of  their  creditors 
and  appropriated  it,  is  guilty  of  larceny  of  the 
cheque,  mx  T.  M^ealf,  1  M.  C.  a  433.  S.  P., 
Beg.  V.  Heath,  2  M.  C.  0.  83. 

 Even  if  Told.] — A.  charged  in  one  count 

with  stealing  a  cheque  for  13/.  9/.  7d.,  and  in 
another  count  with  stealing  a  piece  of  paper 
value  Id. : — Held,  ihat,  supposing  the  cheque  to 
have  been  a  void  cheque  (as  being  contrary  to  55 
Geo.  3,  c.  184),  it  would  stIU  sustain  the  charge 
laid  in  the  second  count.   Bea.  v.  Perry,  I  Den. 

C.  C.  69 ;  1  Oar.  ft  K.  728  i  lCox,aC.222. 

Ckmeealment  of  Will — Fraudulent  Purpose.] — 
if  a  defendant  concealed  a  will,  and  the  money 
which  ought,  by  the  will,  to  have  gone  to  A.  and 
B.  and  with  that  money  paid  the  debts  of  the 
husband  of  the  next  of  kin,  to  whom  he  was  a 
creditor,  this  was  a  fraudulent  purpose,  within 
7  ft  8  Geo.  4  0.  29,  8.  23.  Reg.  v,  Mwrit,  9  Car. 
ft  P.  89. 

Deed!  relating  to  B«a  Bstate— "Whut  TkUnff 
is  snffieieat.]— On  an  Indictment  on  7  ft  8  Geo. 
4,  c.  29,  s.  23,  for  stealing  writings  relating  to 
real  estate,  the  jury  must  be  satisfied  that  the  de- 
fendant took  them  nnder  such  circumstances  as 
would  have  amounted  to  larceny,  it  the  writings 
had  been  the  sabiect  larceny.  Bex  y.  Jam, 
7  Car.  ft  P.  824. 

Taking  Beeozd  of  Court  for  Frandolent  Pur- 
pose.]— A  judgment  debtor's  goods  having  been 
seized  under  warrants  of  execution  of  a  county 
court,  and  being  in  the  possession  of  the  bailiff, 
the  debtor,  with  intait  to  deprive  the  bailiff,  as 
he  enppofted,  of  his  authority,  and  so  defeat  the 
execution,  forcibly  took  the  warrants  from  him : 
— Held,  Uiat  he  was  not  guilty  of  larceny,  bat 
that  he  was  guilty  of  takhig  the  warrants  for  a 
fraudulent  purpose  within  24  ft  26  Vict,  c  96  s. 
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SO.  Bey.  v.  Bailey,  41  L.  J.,  M.  C.  61 ;  L.  B.  1 
C.  C.  847  ;  25  L.  T.  882  ;  20  W.  B.  801 ;  12  Cox, 

c.o.m 

ii.  Sortfii,  Cattle  and  Skeep. 

Hone,  Kore,  or  Oelding.]— In  an  indictment 
for  horse-Btealing,  the  axtiiual,  whether  a  horse, 
mare,  gelding,  colt,  or  filly,  may  be  described  as 
ahotse.   Reg.  y,  AUridge,  4  Cox,  C.C.UZ. 

Foals  and  fillies  were  within  2  ft  3  Edw.  6, 
c  33,  and  were  included  in  the  words  horse,  geld- 
ing, or  mare,  and  evidence  of  stealing  a  mare 
fill;  sapported  an  indictment  for  stealing  a  mare. 
Rem  v.  Welland,  B.  t  R.  494. 

Cow  or  Efliftr.] — ^An  indictment  for  stewing  a 
cow  cannot  be  supported  by  evidence  of  stealing 
a  heifer.  Rea  v.  Cook,  I  Leach,  C.  G.  106  ;  2 
East,  P.  C.  616. 

The  beast,  howerer  old,  is  a  heifer  until  she 
has  had  a  calf.  Ih. 

Xnllook-atealinff.]— The  phrase  bi^o<i-Bteal- 
ina,  in  7  Geo.  4,  c.  64,  s.  28,  relating  to  the 
alktwance  of  rewuds  in  certain  cases  for  the  dis- 
covery of  offenders,  includes  all  cases  of  cattle- 
staling  of  that  particular  description,  e.g.  ox, 
cow,  heifer,  &c.  Reie  v.  Qillbratt,  7  Car.  &  P. 
445. 

Sheep,  Ewe,  or  Lamb.] — An  indictment  for 
stealing  a  sheep  is  supported  by  proof  of  stealing 
a  ewe  or  a  ram,  though  the  statute  specifies 
"  nun,  ewe,  sheep,  or  Iamb."  Reg,  t.  APCvltey. 
2  M.  C.  C.  34  ;  2  Lewin,  C.  C.  272. 

A  sheep  was  called  in  the  indictment  a  ewe, 
and,  by  the  witnesses,  the  proper  name  was  said 
to  be  a  ewe  teg  : — Held,  that  the  description  was 
bad.    Re/f.  v.  Jewett,  2  Cox,  C.  C.  227. 

On  the  trial  of  an  indictment  under  7  ft  8 
Geo.  4,  c.  29,  s.  26,  for  stealing  one  "sheep," 
some  of  the  witnesses  stated  the  animal  to  be  a 
sheep,  others  a  lamb.  It  was  between  nine  and 
twelve  months  old  ;  and  the  jury  who  convicted 
the  prisoner  found,  that,  in  common  parlance, 
according  to  the  usual  mode  of  describing  such 
animals,  it  would  be  called  a  lamb.  Conviction 
held  right,  the  word  "sheep"  being  general. 
.  V.  S^ncer,  1  Car.  &  K.  699 ;  1  Den.  C.  0.  82. 
n  an  indictment  for  Bhe^>4tealing,  a  rig 
sheep  is  properly  described  as  one  "  sheep."  Rex 
T.  StroKd,  6  Car.  ft  P.  535. 

On  an  indictment  for  stealing  sheep,  a  prisoner 
could  not  have  been  convicted  of  stealing  lambs. 
Seal  \.  Zoom,  lit.  C.  C.  160. 

Kor  of  stealing  a  ewe.  ReXY.  Puddifoot,  1 M. 
0.  C.  247.  8.  P.,  Rem  v.  Biriet,  4  Car.  ft  P.  216. 

An  indictment  for  stealii^  lambs  is  sustained 
by  proof  that  the  carcases  were  found  in  the 
on-ner's  ground,  and  only  the  skins  taken  away. 
Rex  V.  Rawlint,  2  Bast,  P.  C.  617. 

Oaroasai  of.]-^&e  post,  coL  1358. 

m.  Deer  or  Rahbitt. 

That  are  Deer.] — The  term  deer  in  s.  26  of  7 
ft  8  Geo.  4,  c.  29,  includes  all  kinds  of  deer,  all 
ages  and  both  sexes,  and  therefore  includes  a 
lawn.   Reg.  t.  Stramge,  1  Cox,  C.  0.  68. 

In  Inolosed  Fart  of  Forest.] — An  inclosnre  in 
the  Forest  of  Dean,  made  under  a  statute,  for  the 
protection  of  timber,  and  surrounded  1^  a  dlteh 
and  a  boi^E,  which  were  sufficient  to  prevent 


cattle  from  getting  into  it,  but  over  which  the 
deer  could  pass  in  or  out  at  their  free  will,  was 
an  inclosed  part  of  a  forest  within  7  ft  8  Geo.  4, 
c.  29, 8.  26.   Beg.  v.  Money,  2  Boas.  C.  ft  M.  308. 

The  words  "wherein  deer  shall  be  osually 
kept "  refer  to  inclosed  land  only.  lb. 

Killing — Previous  Convictions.] — On  an  in- 
dictment under  7  ft  8  Geo.  4,  c.  29,  s.  26,  for 
killing  a  deer  after  a  previous  sommaiy  convic- 
tion, a  conviction  by  two  justices  of  the  previous 
offence  was  put  in  : — Held,  that  such  a  convic* 
tion  was  gooa.   Rex  v.  Weale,  5  Car.  ft  P.  135. 

Upon  an  indictment  for  a  second  offence 
against  42  Geo.  3,  c.  107,  by  killing  deer,  objec- 
tions might  have  been  taken  to  the  conviction 
for  the  first  offence,  that  it  was  not  in  the  pro- 
per county,  and  that  it  was  not  correctly  stated 
in  the  indictment  for  the  second  offence.  Rex 
v.AIIm,  B.ftB.613. 

A  commitment  under  7  ft  8  Geo.  4,  c.  29,  s.  26, 
reciting  a  conviction  that  the  defendant  "did 
unlawfully  kill  and  carry  away  one  faUow  deer, 
the  property  of  Her  Majesty  Queen  Victoria, 
against  the  form  of  the  statute,"  was  bad  tac 
omitting  to  state  that  the  deer  was  in  tiie  unin- 
cloaed  part  of  some  forest,  chase  or  pai4ien. 
Reg.  V.  King,  1  D.  ft  L.  721  ;  13  L.  J.,  M.  C.  43  ; 
8  Jur.  271. 

OfliBiiees   against   Deer   Xe^ers.]  —  The 

13  Geo.  3,  c.  30,  s.  9,  antitorised  the  spring  the 
guns  of  persons  carrying  them  into  gronnds 
where  deer  are  usually  kept,  with  intent  to  de- 
stroy them,  and  made  the  beating  or  wounding 
the  keepers,  in  the  due  execution  of  their  offices, 
felony  : — Held,  that  an  assistant-keeper  had  no 
right  to  seize  the  person  of  one  so  armed  in  order 
to  get  his  gun,  without  having  first  demanded 
kisgun;  and,  consequently,  if  such  person  b^t 
the  keeper  it  was  not  within  the  statute,  the 
keeper  not  being  in  the  due  execution  at  his 
office.    Rt-x  V.  Aniey,  R.  ft  B.  600. 

Pulling  a  deer-keei)cr  to  the  ground  and  hold- 
ing him  there  while  another  person  escapes,  is 
not  a  heating  of  the  deer-keeper  within  7  ft  8 
Geo.  4,  c.  29,  s.  29.  Reg.  v.  Male,  2  Car.  ft  K. 
326. 

A  mere  hatiery  is  not  saflicient  to  come  within 
this  enactment.  Ih. 

There  must  be  a  beating  in  the  popular  sense 
of  the  word.  lb. 

Babbits.]— Destroying  rabbits  in  the  night- 
time, in  a  rick-yard  in  which  they  were  Iwpt, 
was  not  within  7  ft  8  Geo.  4,  c  29,  s.  30.   Rex  v. 

Garratt,  6  Car.  ft  P.  369. 

 Taking— What  is.]— Taking  a  rabbit  in  a 

wire  was  suffii^ent  to  constitute  an  offence  with- 
in 6  Geo.  3,  c  14,  s.  6,  though  the  rabbit  was  not 
killed,  and  though  the  party  never  took  it  away. 
Rex  V.  Glover,  B.  ft  B.  269. 

Poachers,  of  whom  the  prisonerwas  one,  wrong- 
fully killed  a  nomber  of  rabbits  upon  land  be- 
longing to  the  crown.  They  placed  the  rabbits 
In  a  ditch  upon  the  land,  some  of  the  rabbits  in 
bags,  and  some  strapped  together.  They  had  no 
intention  to  abandon  the  wrongful  possession  of 
the  rabbits  wiiich  they  had  acquired  by  taking 
them,  but  put  them  in  a  ditch  as  a  place  of 
deposit  till  they  could  conveniently  remove  them. 
About  three  hoars  afterwards  the  prisoner  came 
back,  and  b^an  to  remove  the  rabbits :— Held, 
that  the  taking  of  the  rabbits  and  the  lemOTal 
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of  them  was  one  copUnnoiu  act,  aod  that  the 
removal  was  therefore  not  latoeny.  Sag.  t. 
Towitlm,  40  L.  J.,  H.  0.  144 ;  L.  B.  1  C.  G. 
816  :  34  L.  T.  517  ;  19  W.  B.  78S  ;  12  Ooz,  C. 
G.69. 

—  Badnetion  Into  PosMiiion.]  —  The 
priaoner  was  emplojed  to  trap  wild  raobits,  and 
it  was  his  duty  to  take  them  when  trappcid  to 
the  head  keeper.  Oontrary  to  bis  daty  he 
trapped  from  time  to  time  rabbits,  and  took  them 
to  another  part  of  the  land,  and  placed  them  in  a 
hag,  which  another  keeper  observing,  went  and 
took  some  of  the  rabbits  ont  of  the  bag  during 
the  prisoners  absence  and  nicked  them,  and  put 
them  into  the  bag.  His  reason  fnr  nicking 
them  was  that  he  might  know  them  again. 
The  prisoner  afterwards  took  away  the  bag  and 
the  rabbits  with  the  intention  of  appropriating 
them  to  his  own  nse . — Held,  that  the  act  of 
1ix9  keeper  in  nicking  the  rabbits  was  no  rednc- 
tion  of  them  into  the  possession  of  the  master, 
80  as  to  make  the  prisoner  gnilty  of  stealing 
them.  Beg.  v.  Peteh,  38  L.  T.  788 ;  14  Cox, 
C.  0. 17. 

It.  Birdt. 

Bxeroise  of  Legal  Bight.]— Section  23  of  24 
&  25  Vict.  c.  96,  does  not  apply  where  the  killing 
of  pigeons,  thongh  unlawful,  is  done  by  the 
party  for  the  protection  of  his  own  property, 
and  under  the  Donft  fide  belief  that  he  is  acting 
in  the  exercise  of  a  legal  right.  Taylor  t.  JV>io- 
man,  4  B.  it  S.  69  ;  32  L.  J.,  M.  C.  186  ;  8  L.  T. 
424  ;  11  W.  R.  752  ;  9  Cox,  C.  0.  314. 

Books.] — Rooks  at  their  natural  liberty  are 
not  the  subject  of  larceny.  Haanam  v.  Mochett, 
2  B.  ft  C.  934  ;  4  D.  &  R.  618  ;  2  L.  J.  (0.&)  JL  B. 
188  ;  26  R.  B.  591. 

PurtridgM.]— ^  ante,  col.  1861. 

T.  FUh. 

Indictment.] — Semble,  an  indictment  on  5 
Geo.  3,  c.  14,  B.  1,  for  stealing  fish  out  of  a  rirer 
running  through  an  enclosed  park,  need  not 
have  ftated  the  ways,  means,  or  devices  by  which 
the  fish  were  taken.  Bex  v.  (hrradiee,  B.  ft  B. 
205. 

PUmo  whore  Kill  are  Bred,  Kept,  and  Fre- 

MTTSd.]— On  an  indictment  on  6  Geo.  3,  c.  14, 
s.  1,  for  entering  an  enclosed  park,  and  taklnj; 
fish  bred,  kept,  and  preserved  there,  in  the  river 
Kent,  running  through  the  park,  it  appeared 
that  the  park  wu  walled  roond,  except  where 
the  riTer  entered  and  passed  oat,  and  that  there 
were  fences  to  keep  in  the  deer,  that  there  was 
nothing  to  keep  in  the  fish,  that  they  were  not 
known  to  breed  there,  that  nothing  was  done  tu 
Btock  the  river,  but  that  persons  were  never 
steered  to  angle  in  the  pars  without  leave  : — 
Held,  this  was  not  a  place  where  fish  were 
to  be  considered  as  "bred,  kept,  or  preserved" 
within  the  meaning  of  the  act.  lb. 

Strsam  in  Enoloiod  Oronnd.^ — A  stream  of 
water  running  by  the  side  of  a  piece  of  ground, 
which  is  enclosed  on  every  side  except  tnat  on 
which  it  is  bounded  by  the  water,  was  not  a 
stream  in  inclosed  ground,  within  5  Geo.  3,c.  14, 
s.  3,  BO  as  to  subject  a  person  fishing  therein  to 
the  penalty  infiicted  by  that  act.  Leilie  T. 
Brtnon,  1  Manh.  127  ;  6  Taunt.  440. 


Proof  of  Oflbneo.]— A  defendant  formed  an 
oyster-bed  in  a  part  of  the  Henai  Straits  where 
persons  had  been  accustomed  to  dredge  for 
oysters.  The  plaintiff  bought  of  a  dredger  a 
quantity  of  oysters,  when  the  defendant,  having 
been  informed  that  the  oysters  were  taken  from 
his  bed,  gave  the  plaintiff  into  custody  on  a 
chaige  of  having  in  his  possession  stolen  oysters. 
The  plaintiff  havingbeen  discharged,  brought  an 
action  for  false  imprisonment,  when  the  defen- 
dant relied  on  7  ft  8  Geo.  4,  c.  29,  a.  36  ;  and,  in 
order  to  show  that  he  acted  bon&  fide  and  under 
the  belief  that  the  oysters  were  stolen,  he  ten- 
dered in  evidence  the  record  of  the  conviction  of 
a  person  who  had  fihortly  before  been  tried 
for  taking  oysters  from  the  same  bed  of  the 
defendant : — Held,  that  the  record,  merely  as 
such,  was  inadmissible.  Thomat  v.  Ruitell,  9 
Ex.  764  ;  3  C.  L.  B.  642  ;  23  L.  J.,  Ex.  238  ;  3 
W.  B.  418. 

To  try  a  Biglit.]— A  person  who  BabeA  to.  a 
fishery  belon^g  to  another,  bat  to  which  he 
had  a  claim,  ^r  the  purpose  of  giving  occasion 
to  an  action  in  order  to  try  the  right,  was  not 
liable  to  a  penalty  under  5  Geo.  3,  c  14.  £in- 
nertleg  r.  Orpe,  2  JDongl.  617. 

OonTiotion — Yarm.  of.] — A  oonvlction  nnder  S 
Geo.  S,  c.  14,  for  killing  fish  in  a  prirate  river, 

without  the  consent  of  the  owner,  should  state 
the  offence  to  have  been  committed  in  an  in- 
closed ground.    Wicliet  v.  Clxtterbnch,  10  Moore. 
63  ;  2  Bing.  483 ;  3  L.  J.  (0.8.)  0.  P.  67.    8.  P. 
Beas  V.  Sadler,  3  Chit.  619. 

And  that  it  was  without  the  consent  of  each 
owner.  Bex  t.  JEtefftan,  2  B.  ft  Aid.  378 ;  1  Chit. 
147.   8.  P.,  Bex  v.  Garden,  2  Burr.  2279. 

So,  a  conviction  on  the  same  statute,  for  fish- 
ing without  consent  of  the  owner,  "  in  part  of  a 
certain  stream  which  runs  between  B.  in  the 
parish  of  A.,  in  the  county  of  W.,  and  C,  in  the 
same  parish  and  oonnty,"  qna^ied,  because  it 
did  not  appear  that  the  intermediate  course  of 
the  stream  between  the  two  termini  in  which 
the  offence  was  alleged  to  be  committed  was  in 
the  county  of  W.,  and  within  the  jurisdiction  of 
the  convicting  nu^trate.  Bex  t.  Edwardt,  1 
Bast,  278. 

Ot^eotaon  to  a  con-viction  for  nnlawfolly 
taking  and  Idlling  fish,  in  that  it  did  not  allege 

that  the  defendant  had  not  the  licence  or  con- 
sent of  the  owner ;  but  that  It  merely  alleged 
that  he  took  and  killed  the  fish  unlawfully  and 
against  the  form  of  the  statute,  is  insufiicient, 
and  therefore  it  was  quashed.  Bex  r.  MaUinum, 
2  Bnrr.  679  ;  3  Ld.  Ken.  384. 

vi.  Doge. 

Dogs,  not  being  the  subject  of  larceny  at  com- 
mon law,  were  not  chattels  within  7  ft  8  Geo.  4, 
c.  39,  B.  63.  Beg.  r.  BoHneo*,  Bell.  C.  C,  34  ; 
28  L.  J.,  M.  0.  68  ;  5  Jnr.  (HA)  303  ;  7  W.  B. 
203.   &8  24  ft  25  Vict  c  96, 8. 18. 

vit.  Careaeee  or  Skina. 

Killing  with  Intent  to  Steal.]— Where  a  man 
was  indicted  under  14  Geo.  2,  c.  6,  for  killing 
sheep  with  intent  to  steal  the  whole  carcase, 
proof  of  killing  with  intent  to  steal  part  of  the 
carcase  was  sufficient  to  support  tne  charge. 
Bex  V.  Waiiami,  1  M.  C.  C.  107. 

Ctttting  off  part  of  a  sheep  whilst  it  is  alive 
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with  intent  to  stealsoch  part,  will  support  an  in- 
dictment for  killing  with  intent  to  steal  part  of 
the  carcase,  if  the  cntting  off  must  occasion  its 
death.   Rex  t.  Claif,  B.    B.  387. 

On  the  trial  of  an  indictment  for  killing  a  ewe 
with  intent  to  steal  the  Garease,  it  appeared  that 
the  prisoner  wounded  the  ewe  by  cntting  her 
thrwit,  and  was  then  iiitemipted  by  the  pro- 
secutor, and  the  ewe  died  of  the  wound  two  days 
afterwards.  It  was  found  by  the  jury  who  con- 
victed the  prisoner,  that  he  intended  to  steal  the 
carcase  of  the  ewe ;  and  the  judges  held  the 
conviction  right.  Mm.  t.  Aifem,  8  Car.  ft  F.  391 ; 
2  Lewin,  C.  0.  272  ;  2  H.  C.  C.  84. 

Indiotment.j — An  indictment  charged  in  the 
first  count,  that  A.  and  B.  killed  a  sheep,  with 
intent  to  steal  one  of  itfi  hind  legs  ;  and,  in  the 
second  count,  that  C,  received  nine  poimds 
weight  of  mntton  so  stolen  as  aforesaid  ;  imd  in 
the  third  count,  that  C.  received  the  mntton  "of 
a  certain  evil-disposed  person,"  scienter,  tec. : — 
Held,  that,  on  this  form  of  indictment,  all  the 
three  prlBonen  might  be  properly  convicted.  Rex 
T.  WkMler,  7  Car.  &  P.  170. 

vili.  Fljutvret. 

What  is  a  *'  Building."]— The  prisoners  were 

convicted  upon  an  indictment  which  charged 
them  with  stealing  lead  fixed  to  a  certain  wharf. 
It  was  proved  that  the  lead  stolen  formed  the 
gutters  of  two  brick,  timber  and  tile  built  sheds 
erected  upon  the  prosecutor'a  wharf : — Rdd, 
that  the  conviction  was  good,  the  lead  being 
fixed  to  a  building  within  7  &  8  Geo.  4,  c,  2i>, 
B.  44.  Reg.  v.  Rwfi,  Bell,  C.  C.  87  ;  28  L.  J., 
M.  0.  64  ;  6  Jur.  (N.S.)  273  ;  7  W.  R.  232  ;  8 
Cox,  C.  C.  119. 

An  unfinished  building,  intended  as  a  cart- 
shed,  which  is  boarded  up  on  all  its  aides,  and 
has  a  door  with  a  lock  to  it,  and  the  frame  of  a 
roof  with  loose  gorse  thrown  upon  it,  because  it 
is  not  yet  ttiatctied,  is  a  building  within  7  &  8 
Geo.  4,  c.  29,  s.  44,  Rex  v.  Worrall,  1  Car.  Ac  P. 
616. 

A  church  was  a  building  within  4  Geo.  2,  c.  32. 
Bern  v.  JSickman,  1  Leach,  0. 0.  818  ;  2  East,  P. 
O.  593.  8.  P.,  Rex  v.  Parker,  8  East,  P.  0.  692 : 
1  Leach,  C.  C.  320,  n. 

Xetal,  *o.,  afSzed  to  Land.]— The  prisoners 
were  ctmvicted  upon  an  indictment  framed  under 
7  &  8  Geo.  4,  c.  29,  s.  44,  of  stealing  metal  fixed 
in  land.  It  was  proved  that  they  bad  stolen  a 
copper  sun-dial  fixed  upon  a  wooden  post  in  a 
chiirchyard: — Held,  that  the  conviction  was 
right.  Reg.  v.  Jonet,  Dears,  k.  B.  655  ;  27  L.  J., 
M.  C.  171  ;  4  Jot.  (K.8.)  394  ;  6  W.  B.  470:  7 
Cox,  C.  C.  498. 

Stealing  iron  lalU  from  a  tomb  in  a  church- 
yard, not  connected  by  any  building  with  the 
church,  was  not  within  4  Geo.  2,  c.  32,  and  21 
Geo.  3,  0.  68.  Rex  v.  Davit,  2  East,  P.  C.  593 ; 
1  Leach,  C.  C.  496,  n. 

Semble,  that  the  stealing  of  brass  fixed  to 
tombstones  in  a  churchyard  voa  a  felony  under 
7  ft  8  Geo.  4,  c.  29,  s.  44.  Rex  v.  Bliok,  4  Car. 
ft  P.  877. 

Leaden  images,  on  pedestals,  fixed  in  the 
ground  near  a  summer-house,  the  smnmer-house 
being  in  an  inclosed  field  (but  not  within  the 
same  inclosnre  as  the  house),  were  not  within 
4  Geo.  2,  c.  32.   Rob  t.  Richard*,  R.  &  B.  28. 

A  larceny  may  be  committed  trf  window  sashes 


which  are  neither  hung  nor  beaded  into  the 
frames,  but  merely  fastened  by  laths  nailed 
across  the  frames  to  prevent  their  shaking  out ; 
as  they  are  not  fixed  to  the  freehold,  Bex 
V.  Hedges,  1  Leach,  0.  0.  201 ;  2  Bast,  P.  C. 
590,  n. 

By  whom  Committed  — Tenant.] — A  person 
who  procured  possession  of  a  house  under  a 
written  agreement  between  him  and  the  land* 
lord,  for  a  lease  of  twenty-one  years,  with  a 
fraudulent  intention  to  steal  the  fixtures  thereto 
belonging,  was,  by  stealing  the  lead  affixed  to 
the  house,  guilty  of  larceny  on  4  Gea  2.  e.  32. 
Rex  T.  Mttndav,  2  Leach,  C.  C.  850  ;  3  East,  P. 
C.  694. 

iBdiotnunt.] — ^An  indictment  for  stealing  a 
copper  pipe  fixed  to  the  dwelling-house  of  A.  and 

B.  ,  is  not  supported  by  proof  of  stealing  a  pipe 
fixed  to  two  rooms  of  which  A.  and  B,  are 
separate  tenants  in  the  same  house.  Rex  v. 
Fineh,  1  M.  C.  C.  418. 

Evidflnoo.] — A.  was  indicted  at  common  law 
in  Middlesex  for  larceny  of  lead  taken  from  the 
roof  of  a  church  in  Buckinghiwn  : — Held,  not 
indictable  in  Middlesex  as  the  original  taking 
not  being  larceny,  but  only  a  statutable  felony, 
the  subsequent  possession  could  not  be  con- 
sidered larceny.   Rex  v.  Millar,  7  C«r.  ft  P.  665. 

In  support  of  an  indictment  for  stoding  leacl 
fixed  to  a  dwelling-house,  proof  that  the  prose- 
cntor  received  the  rent  is  sufficient  prim&  facie 
evidence  of  his  ownership,  Reg.  v.  JJrummitt, 
L,  &  C,  9 ;  3  L.  T,  679 ;  9  W.  B,  267  ;  8  Cox, 

C.  C.  413. 

A  person,  on  a  count  (in  the  usual  form)  for 
stealing  lead  affixed  to  a  buildii^,  cannot  be 
convicted  of  larceny  ;  and  in  order  to  warrant  a 
conviction  on  such  cotuit,the  jury  must  be  satis- 
fied that  he  unfixed  the  lead  from  the  building 
or  was  present  aiding  and  assisting.  Reg.  v. 
Oooek,  8  Car.  ft  P.  293. 

ix.  Trees  and  Plante. 

Trees — Adjoining  any  Bwelling-honse.] — In 

7  &  8  Geo.  4,  c.  29,  s.  38,  the  words  "  adjoining 
any  dwelling-house"  imported  actual  contact, 
and  therefore  ground  separated  from  a  house  by 
a  narrow  walk  and  paling  with  a  gate  in  it,  was 
not  within  their  meaning.  Rem  t.  Modast,  M.  ft 
M.  341. 

 Oarden— QnMtion  fin>  Jozy.]— Whether 

ground  is  properly  described  as  a  garden  withhi 
that  section,  is  a  question  for  the  jury.  Ih. 

 ABunut  of  Injury- How  Aseertained.]— 

The  24  ft  25  Vict  c  96,  s.  32,  enacts,  that  who- 
soever shall  steal  or  cut,  destroy  or  damage  with 
intent  to  steal  the  whole  or  any  part  of  any  tree, 
kc,  shall  (in  case  the  value  of  the  article  or 
articles  stolen,  or  the  amount  of  the  injury  done, 
shall  exceed  the  sum  of  f»/.)  be  guilty  of  felony. 
In  estimating  the  injury,  the  amotmt  of  the 
injury  done  to  two  or  three  trees  may  be  added 
together,  provided  the  trees  are  damaged  at  one 
and  the  same  time,  or  so  nearly  at  the  same  time 
as  to  form  one  continuous  transactiotL  Rtg.  v. 
Shepherd,  87  L.  J.,  U.  C.  46  ;  L.  B.  1  C.  C.  118 : 
17  L  T.  483 ;  16  W.  a  373 ;  11  Cox,  a  C.  119; 

 OonviotiMl— Validity  ol]— A  conviction 

under  the  7  ft  8  Gea  4,  c  29,  s.  39,  for 
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Btealing  an  aeb  tree,  the  property  of  H.,  ordered 
the  offeDder  "to  forfeit  and  pay,  over  and 
above  the  value  of  the  tree  stolen,  St.,  and  for 
the  value  of  the  tree  1«. ;  and  also  to  pav 
II.  i$.  for  costs,  to  be  paid  on  or  before  Uardfi 
19th,  and,  in  d^olt  of  payment  of  the  sums,  to 
be  imprisoned  for  one  month,  unless  the  sums 
flhoold  be  sooner  paid."  It  was  then  ordered 
that  the  5«.  should  be  paid  to  the  OTeraeer,  and 
the  It.  to  the  person  ag^eved,  and  the  i;.  it.  6d. 
should  be  immediately  paid  to  B.,  the  complain- 
ant. The  information  lad  been  laid  by  R.  before 
one  magistrate,  who  had  granted  a  sommons,  and 
the  case  heard,  and  the  conviction  made  by 
another.  On  an  action  for  false  imprisonment 
being  brought  against  the  convicting  magistrate  : 
— Held,  that  the  conviction  was  not  invalidated, 
first,  by  reason  of  its  not  having  t^iken  place  upon 
the  information  of  the  person  aggrieved. 
Secondly,  nor  from  its  having  takea  place 
before  a  magistrate  who  did  not  receive  the 
original  information.  Thirdly,  nor  by  the  mode 
of  adjadicating  as  to  the  costs.  Tbrry  v.  JVew- 
flfan,  i  New  Sess.  Cas.  449 ;  15  M.  &  W.  645 ;  16 
L.  J.,  M.  C,  160. 

"Plant"— "Vegetable  Ppodnotion"— Young 
Fruit  Trees.] — The  words  "plant"  and  "  vege- 
table protioction  "  in  s.  42  of  7  6c  8  Geo.  4,  c.  29, 
did  not  apply  to  yoang  fruit  trees.  Rew  v. 
Sodgei,  M.  &  H.  341. 

Coltivatfld  Beat  or  Plant— Clover.]— Clover 
was  a  cultivated  root  or  plant  used  for  the  food 
of  beaste  within  a.  43  of  7  kS  Geo.  4,  c.  29,  ami 
therefore  the  subject  of  larceny.  Beg.y.  Brumby, 
3  Car.  &  K.  315  ;  6  Cox,  C.  C.  315. 


3.  Pebsons  who  hat  Commit  Offence. 
ft.  darks  or  Semata. 

Who  are  Clarkt  or  Bervants.]— On  the  trial 
of  an  indictment  for  larceny  as  servant,  it 
appeared  that  the  prisoner  lived  in  the  house  of 
the  prosecutor,  and  acted  as  nurse  to  his  sick 
daughter,  the  prisoner  having  board  and  lodging 
and  occasional  presents  for  her  services,  but  no 
wages.  While  the  prisoner  was  so  residing,  the 
prosecutor's  wife  gave  the  prisoner  money  to  pay 
a  coal  bill,  which  money  the  prisoner  kept,  and 
broDght  back  a  forged  receipt  to  the  coal  oill : — 
Held,  that  the  prisoner  was  not  the  servant  of 
the  .proeecntor,  bat  that  this  was  a  larceny  of 
the  money.    Reg.  v.  SiuUk,  1  Car.  &  K.  42». 

A  person  employed  as  a  distraining  broker,  if 
engaged  in  the  service  of  the  prosecutor  only, 
and  paid  a  salary  by  him,  is  a  servant  within  24 
&  25  Vict.  c.  96,  8.  67.  J^.  v.  Flanagan,  10  Cox, 
C.  C.  561. 

A  member  of  two  uncnrolled  benefit  clubs, 
paid  as  secretary,  and  intrusted  with  the  fands 
to  deposit  in  the  bank  in  the  joint  names  of  him- 
self aiul  the  treasurer,  dishonestly  appropriating 
to  himself  the  soms  intrusted  to  him,  cannot  be 
found  guilty  of  larceny  as  a  servant,  Reg.  v. 
Marth,  3  F.  ii  F.  523. 

The  driver  of  a  glass-coach  hired  for  the  day  is 
not  the  servant  of  the  party  hiring  it,  so  as  to 
bring  him  within  7  ft  8  Geo.  4,  c.  29,  s.  46.  Rex 
V.  Haydan,  7  Car.  ft  P.  446. 

 Qositton  fbr  'iU7-] — The  prisoner  lived 

with  the  prosecutor  as  his  wife,  and  was  authorised 
by  bim  to  draw  and  sign  cheques  and  bills  in  his 


name,  he  being  blind  and  unable  to  do  this  him- 
self. He  entrusted  her  with  a  large  sum  of 
mon^  to  pay  into  the  bank,  which  ^e  did  not 
do,  but  appropriated  it  to  aex  own  use  : — Held, 
that  the  question,  whether  she  was  a  servant  to 
the  proeecntor,  was  one  for  the  jury.  R^. 
Warren,  10  Cox,  C.  C.  359. 

b.  TMuuto  or  Iiodcm. 

Of  vbat  Oeods— Chattel  Changed.]— The  pri- 
soners were  tenants  and  occupiers  of  a  house  in 
which  were  certain  gas-fittings  belonging  to  a 
public  company.  It  became  necessary  that  a 
gos-mctcr  should  be  changed,  and  the  old  one 
was  taken  down  and  left  in  the  custody  <^  the 
prisoners  till  called  for  by  the  company's  servant. 
In  the  meantime  they  converted  it  to  their  use  : 
— HeM,  that  they  could  not  be  convicted  of 
larceny.   R^g.  v,  Mattkfion,  5  Cox,  C.  C.  276. 

A  tenant  stealing  goods  I'rom  a  ready- furnished 
house  was  not  gailty  of  felony,  withm  3  Will,  ic 
M  c  9,  s.  5.  ilea}  v.  Palm^,  2  Leach,  0. 0. 680 ; 
2  East,  P.  0.  586. 

c.  Person*  in  the  Public  Servioe. 

Amonnt  taken.] — An  indictment,  framed  upon 
2  &  3  Will.  1,  c.  4,  s.  1,  alleged  chat  A.,  being  cm- 
ployed  in  the  public  service,  and  intrusted,  by 
virtue  of  such  employment,  with  the  receipt  of 
money,  the  property  of  the  Queen,  fraudulently 
applied  to  his  own  use  5,00ui,  so  received,  and 
feloniously  stole  the  same.  It  was  proved  that 
he  was  an  officer  of  inland  revenue,  and  received 
certum  taxes ;  that  it  was  his  duty  to  make  re- 
turns to  inspectors,  and  that  these  returns,  when 
rendered,  showed  a  much  larger  balance  in  his 
hands  tlun  he  was  allowed  to  retain.  At  lost 
his  accounts  were  examined,  and  a  statement 
extracted  from  them  was  produced  to  him,  show- 
ing a  balance  in  his  hands  of  5,214/.  and  a 
fraction,  which  he  admitted  to  be  correct.  He 
was  then  asked  if  he  was  prepared  to  hand  over 
that  balance,  or  any  port  of  it,  and  he  said  he 
was  not.  He  was  then  reminded  that  there  was 
a  balance  of  3002.  against  him  from  the  previous 
Monday,  whir'i  was  a  receipt  day  at  T.  A.  then 
took  out  a  sum  of  money  less  than  the  300/.,  and, 
on  be^ng  asked  what  he  had  done  with  the  rest, 
said  he  had  spent  it  In  an  unfortunate  specula- 
tion : — Held,  that  the  evidence  in  respect  of  the 
300/.  was  sufficient  to  sustain  a  conviction.  Iteg. 
V.  Moah,  Dears.  C.  C.  626  ;  25  L.  J.,  H.  C.  66  ;  2 
Jur,  (N.8.)  213  ;  7  Cox,  C.  0.  60  ;  4  W.  B.  256. 

d.  Poat-(M&e«  SarraiitB  ajid  Othan. 

What  amounts  to  a  Stealing.] — Fraudulently 
obtaining  the  mail  bogs  by  delivery  from  one  in 
the  post-oflice  to  the  prisoner,  is  a  stealing  out 
of  the  post-offlce.  Rea  v.  Pearce,  2  East,  P.  C. 
603. 

The  horse  mail  bags,  being  left  by  the  mail 
rider  after  he  bad  taken  possession  of  them  for  a 
temporary  purpose  for  two  minuter,  were  stolen 
during  his  ab^nce ; — Held,  within  the  52  Geo.  3, 
c.  143,  8.  3.    Ilex  V.  Robi/uon,  2  Stark.  485. 

A  letter  carrier,  whose  duty  it  was,  in  case  he 
was  unable  to  deliver  any  letter,  to  bring  it  to 
the  post-office  on  his  return  from  delivery,  not 
having  deliveretl  a  letter  containing  money, 
gave  no  account  of  it,  and  being  asked  why  he 
hod  not  delivered  it,  produced  it  unopened,  and 
the  coin  safe  within,  from  his  trousers  pocket, 
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BtatiDg,  untruly,  that  the  house  where  it  ought 
to  have  been  delivered  was  dosed.  Upon  an 
indictment  for  stealing  the  letter,  the  jury 
found  him  guilty,  and  that  he  detained  it  with 
the  intention  of  stealing  it : — Held,  that  so 
dealing  with  the  letter  amounted  to  larceny. 
H^g.  V.  Poyidtm,  L.  &  C.  247  ;  32  L.  J.,  M.  C.  29  ; 
8  Jur.  (N.8.)  1218  ;  7  L.  T.  434  ;  11  W.  R.  73  ;  9 
Cox,  C.  C.  249. 

A  person  employed  in  the  post-office  committed 
s  mistake  in  the  sorting  of  two  letters  containing 
money,  and  he  threw  the  letters  unopened,  and 
the  money,  down  a  water-closet,  in  order  to 
avoid  a  penalty  attached  to  such  mistakes : — 
Held,  that  there  was  a  larceny  of  the  letters  and 
money,  and  also  a  secreting  of  the  letters.  Reg. 
V.  Wym,  2  Car.  &  K.  869  :  1  Dea.  C.  0. 365  ;  T.  & 
M.  32  ;  3  New  Sess.  Caa.  4H  ;  18  L.  J.,  M.  C.  51 ; 
13  Jur.  107;  3  Cox,  C.  C.  271. 

To  constitute  the  offence  of  stealing  a  letter 
from  a  place  for  the  receipt  of  lett^B,  under 
52  Geo.  3,  c.  143,  s.  2,  it  was  essential  that  the 
letter  should  be  carried  oat  of  the  shop  which 
was  the  place  for  the  receipt  of  letters;  and, 
tiierefore,  if  a  person  took  a  letter  and  stole  its 
contents,  without  taking  the  letter  out  of  the 
shop,  that  was  not  an  offence  within  that  statute. 
Bex  V.  Psarton,  4  Car.  ft  P.  571. 

Gaoling  Postman  to  intercept  Letter — Princi- 
pal or  AcMtiory.] — A  person  who  induces  a 
servant  of  the  Post  Office  to  intercept  and  hand 
over  a  letter  which  is  in  course  of  transmission 
by  the  pcet  is  either  guilty  of  larceny  as  a 
principal  felon,  or  is  accessory  before  the  fact  to 
the  larceny  committed  by  the  servant  of  the 
post-office,  and  in  either  view  can  be  convicted 
on  an  indictment  charging  him  with  larceny  of 
the  letter.  Rc-g.  v.  Jajtura,  59  L.  J.,  M.  C.  96 ;  24 
Q.  B.  D.  439  ;  62  L.  T.  578  ;  17  Cox,  0.  0.  24  ;  64 
J.  P.  615. 

SerraatSiWho  are,] — S.  delivered  two  5!.Qotes 
to  D.,  the  wife  of  the  postmaster  of  C,  at  which 
post-office  money  orders  were  not  granted,  and 
asked  her  to  send  them  by  (}.,  the  letter-carrier, 
from  C.  to  W.,  in  order  that  he  mic^t  get  two 
bl.  money  orders  for  them  at  the  W.  post-office. 
J>.  gave  these  instructions  to  G.,  and  put  the 
notes,  by  his  desire,  into  his  bag.  G.  afterwards 
took  the  notes  out  of  the  bag,  and  pretended, 
when  he  got  to  the  W.  post-office,  that  he  had 
lost  them.  It  was  found  1^  the  jniy  that  G. 
had  no  iutentirai  to  steal  the  notes  when  they 
were  given  to  him  D. :— Held,  that  this  taking 
of  the  notes  by  G.  was  not  a  larceny,  the  notes 
not  being  in  his  possession  in  the  course  of  hit 
duty  as  a  post-office  servant.  Reg.  v.  Qlau,  2 
2  Car.  &  K.  395  ;  1  Den.  C.  C.  215  ;  2  Cox,  C.  C. 
236. 

B.,  post-mistress  of  G.,  received  from  A,  a 
letter  unsealed,  but  addressed  to  B.,  and  with 
it  \l.  for  a  post-office  order,  'Ad.  for  the  poundage 
on  the  order,  \d,  for  the  postage,  and  \d.  for  the 
person  who  got  the  order.  S,  gave  the  letter, 
unsealed,  and  the  money,  to  the  prisoner,  who 
was  the  letter-carrier  from  G.  to  L.,  telling  him 
to  get  the  order  at  L.  and  inclose  it  in  the  Tetter, 
and  post  the  letter  at  L.  The  prisoner  destroyed 
the  letter,  never  procured  the  onler,  and  kept 
the  money : — Held,  that  he  was  indictable  for 
stealing,  embezzling  and  destroying  a  post  letter, 
he  being  at  the  time  in  the  employ  of  the  post- 
office.   Reg.  V.  Sichentaff,  S  Car.  &  K.  761. 

If  a  person,  while  engaged  in  gratnitonsly 


assisting  a  post-master,  at  his  request.  In  sorting 
tJiie  letters,  steals  one  of  them,  he  is  liable  to  the 
severer  penalties  imposed  by  7  Will,  4  it  1  Vict, 
c.  36,  8.  26,  as  a  person  employed  under  the  post- 
office.  R^.  V.  Beaton,  Dean.  C.  C.  226  ;  2  C. 
L.  B.  130  ;  28  L.  J.,  M.  C.  11 ;  17  Jur.  1014  ;  2 
W.  B.  64  ;  6  Cox,  0.  C.  227. 

A  person  employed  at  a  receiving-bouse  of  the 
general  poet-office  to  clean  boots,  and  to  assist  in 
tying  up  the  letter  bag,  was  not  a  servant  of  the 
post-office  vrithin  52  Geo.  S,  c.  148,  s.  2.  Rem  r. 
Pearaim,  4  Car.  ft  P.  572. 

S.  was  employed  by  a  post-mistress  to  carry 
letters  from  Dursley  to  Berkeley,  at  a  weekly 
salary  paid  him  by  tiie  post-mistress,  but  which 
was  repaid  to  her  by  the  post-office  : — Held,  that 
S.  was  a  person  employed  by  the  post^iffice 
within  52  Geo.  3,  o.  148,  s.  2.  Bex  t.  SaiiOmrg, 
6  Car.  ft  P.  165. 

BeeeiTing-Hotuw.] — A  receiving-house  was 
not  a  post-office  within  52  Geo.  3,  c  143,  s.  2, 
but  it  was  a  place  for  the  receipt  of  letters,  and 
the  whole  shop  was  to  be  considered  as  the  place 
for  the  receipt  of  letters,  and  not  the  mere 
letter-box ;  and,  therefore,  it  a  person  took  a 
letter  and  put  it  on  the  shop-counter  of  the 
receiving-house  or  gave  it  to  one  of  the  persons 
belonging  to  the  shop  there,  that  was  a  putting 
the  letter  into  the  post  Seta  t.  Pearson,  4  Cor. 
ft  P.  672. 

Pott  Letters,  iriut  ue.} — The  president  a 
department  in  the  post-office  put  a  half -sovereign 
into  a  letter,  on  which  he  wrote  a  tictitious 
address,  and  dropped  the  letter,  with  the  money 
in  it,  into  the  letter-box  of  a  poet-office  receiving- 
house,  where  the  prisoner  was  employed  in  the 
service  of  the  post-office.  The  prisoner  stole  the 
letter  and  money  : — Held,  that  this  was  a  steal- 
ing of  a  post  letter,  containing  money,  and  that 
this  was  not  the  less  a  post  letter  withhi  7  Will.  4, 
ft  1  Vict.  c.  36,  s.  26,  because  it  had  a  fictitious 
address.  Beg.  v.  Young,  2  Car.  ft  K.  446 ;  I  Den. 
C.  C.  194  ;  2  Cox.  C.  C.  142. 

B.,  an  officer  in  the  post-<^ce  in  London, 
intending  to  try  the  honesty  of  O.,  the  post- 
mistress of  Bnstone,  went  to  Oxford,  and  nav- 
ing  put  marked  money  into  a  letter,  directed 
"Thomas  Hicks,  Radford-lane,  Exeter,"  placed 
this  letter  in  a  bundle  of  letters  in  the  Oxford 
post-office,  which  was  to  go  to  the  Enstone  post- 
office.  This  letter  going  in  the  Inmdle  of  letters 
to  the  Enstone  post-office,  O.  took  oat  the  marked 
money,  and  denied  any  loiowledge  of  the  letter. 
R.  neither  knew  any  person  named  Thomas 
Hicks,  nor  that  there  was  any  such  place  as 
Radford-lane  in  Exeter; — Held,  that  tJiis  was 
not  a  stealing  of  a  post  letter,  but  that  the  taking 
of  the  money  by  O.  was  a  larceny.  Reg.  v.  Gar- 
dener, 1  Car.  ft  K.  628.  Overmled  by  preceding 
case. 

A  post-office  being  at  an  inn,  a  person  was  sent 
to  put  a  letter,  containing  promissory  notes,  into 
the  poet.   He  took  it  to  the  inn,  with  money  to 

t>re-pay  the  postage  ;  he  did  not  put  it  into  the 
ett^-Dox,  but  laid  the  letter,  and  the  money  upon 
it,  upon  a  table  in  the  passage  of  theinn,  in  which 
passage  the  letter-box  was,  and  he  pointed  out 
the  letter  to  the  prisoner,  who  was  a  female  ser- 
vant at  the  inn,  who  said  she  would  "  give  it  to 
them."  The  prisoner,  Who  was  not  authorised 
by  the  innkeeper,  her  master,  to  receive  letters 
for  him,  stole  the  letter  and  its  eontenta : — ^Hdd, 
that  this  was  not  a  post  letter  within  7  WHl.  4ft 
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1  Vict.  e.  86,  SB.  27,  28  ;  and  that  the  steaUng  of 
the  letter  and  its  contents  the  priaoner  was 
not  an  offence  within  either  of  those  Bections. 
S^.  T.  J/arley,  1  Car.  &  K.  89. 

An  inspector  secretly  pat  a  letter,  prepared  for 
the  purpose,  containing  a  sovereign,  amongst 
some  letters,  which  a  letter-carrier,  suspected  of 
dishonestj,  wae  about  to  Bort.  The  letter-carrier 
Btdfi  the  letter  and  the  sovereign : — Held,  not 
rightly  convicted  of  stealing  a  post  letter,  such 
letter  not  having  been  put  in  the  post  in  the 
ordinary  way  ;  but  rightly  convicted  of  larceny 
of  the  sovereign,  laid  as  the  property  of  the  Post- 
master-Oeneral.  Jteg.  v.  Hathbtme,  2  M.  C.  C. 
242 ;  Car.  &  M.  220. 

A.  brought  a  letter,  endoeing  a  101.  note,  to  a 
district  receiving-honse,  and  desired  that  it  might 
be  registered.  The  post-mistress  took  the  money 
tor  the  registration,  and,  being  busy  at  the  time, 
requested  A.  to  coll  again.  In  the  meantime  she 
put  the  letter  under  a  glass  case,  to  which  the 
prisoner  had  access.  When  the  letter  was  taken 
up,  for  the  purpose  of  being  despatched,  it  was 
found  that  the  note  had  been  extracted : — Held, 
that  the  letter  was  a  post  letter.  Ay.  Bogtrt, 
5  Cox,  C.  C.  293. 

A.  was  indicted  for  stealing  a  post  letter  con- 
taining money,  he  being  a  sub-sorter  at  the 
general  post-^ce.  An  inspector  of  the  post- 
oSce  had  put  some  marked  money  into  a  letter, 
which  was  then  sealed,  and  stamped  with  the 
usual  postage  stamp.  It  was  addrc»ied  to  Mr.  H., 
and  delivered  in  at  the  window  of  the  post-office 
to  another  inspector,  who  handed  it  to  a  third. 
This  last  locked  it  up  for  the  night,  and  on  the 
following  morning  gave  it  to  a  sorter,  who,  ac- 
cording to  his  imtmotions,  secretly  placed  It 
among  other  letters  which  A.  in  due  course  would 
have  to  sort.  He  opened  and  secreted  the  letter, 
abstracting  the  money,  which  was  found  upon 
him.  It  was  no  part  of  the  ordinary  duty  of 
the  inspector  to  receive  letters  at  the  window, 
but  the  whole  scheme  was  arranged  for  the  de- 
tection of  A. : — ^Held,  that  be  coidd  not  be  con- 
victed of  stealing  a  post  letter.  Reg,  T,  Sht^- 
Iterd,  Dears.  C.  C.  GOtJ  ;  25  L.  J.,M.  C.  52  ;  2  Jur. 
(N.8.)  96  ;  4  W.  R.  237. 

A  servant,  being  sent  with  a  letter,  and  n 
penny  to  pre-pay  the  postage  of  it  at  a  receiving- 
noose,  found  tlu!  door  shut,  and  in  consequence 
put  the  penny  inside  the  letter,  and  fastened  it 
in  by  means  of  a  pin,  and  then  put  the  letter  into 
an  unpaid  letter-box.  A  messenger  in  the  general 
poet -office  stole  this  letter,  with  the  penny  in  it : 
— Held,  that  he  might  be  convicted  of  stealing  a 
post  letter  containing  money,  although  the  money 
was  not  put  into  the  letter  for  tlw  purpose  of 
being  conveyed,  Inr  means  of  it,  to  the  p^son  to 
whom  it  was  addresBed.  Beg.  t.  Meiioe,  Car.  in 
H.  234. 

Indiotment.] — ^A  postniffice  order,  for  the  pay- 
ment of  hi.  in  the  orainary  form,  is  a  warrant  and 
order  for  the  payment  of  money,  and  may  be  so 
described  in  an  indictment  for  larceny.  Reg.  v, 
Gilckritt,  2  M.  C.  C.  233  :  (  ..r.  A:  M.  224. 

In  an  indictment  on  7  Will.  4  &  1  Vict,  c  3B, 
8.26,  for  secretingapost  letter,it  is  not  necessary 
to  state  the  purpose  for  which  the  letter  was 
secreted.  Beg.  v.  Wynn,  2  Car.  &  K.  869  ;  I  Den. 
C.  C.  365  ;  T.  is  M.  32 ;  18  L.  J.,  M.  C.  51. 

Srideuoe.] — Possession  by  a  letter  carrier  of  n 
bank  note  some  months  after  it  had  been  sent  by 
post  and  loet,  is  not  sufficient  evidence  of  a 


felonious  stealing  by  him,  although  not  accounted 
for  otherwise  than  by  his  mere  assertion  that  he 

had  found  it.   Iteg.  v.  Smith,  3  F.  &  V.  123. 

At  the  trial  of  a  person  on  52  Oeo.  3,  o.  143, 
s.  2,  for  embezzling  a  letter  containing  a  bill  of 
eichan.ce,  he  being  at  the  time  employed  under 
the  post>office,  it  was  sufficient  to  prove  that  such 
person  acted  in  the  service  of  the  post-ofBce,  and 
It  was  not  necessary  to  go  into  proof  of  his  ap- 
IK>intment.   Bex  v.  Bce8,  6  Car.  it  P.  606. 

On  an  indictment  under  s.  1  of  7  Geo.  3,  c.  50, 
stating  the  prisoner  to  have  been  employed  in 
two  branches  of  the  post-offlce,  proof  of  hia 
having  been  employed  in  either  is  sufficient. 
Bex  T.  miini,  R.  R.  188. 

Where  a  tradesman,  being  a  district  post* 
master,  gave  his  servant,  the  prisoner,  a  paper, 
and  told  him  to  go  before  the  magistrate  to  take 
the  oath  usually  taken  by  persons  in  the  employ 
of  the  post-office,  and  to  get  the  paper  properly 
filled  up,  evidence  that  the  prisoner  then  went 
out  and  shortly  after  returned  showingtbe  paper, 
and  stating  that  he  had  taken  the  oath,  is  snffi* 
cient  to  show  that  he  was  In  the  emplOT  of  the 
poet-office.   Beg.  v.  Simptmt,  4  Cox,  0.  C.  275. 

Ketaiwing  Post  Letters.] — A  letter  containing 
a  post-office  order,  directeii  to  John  Davies,  was 
misdelivered  to  Joim  Davis,  one  of  the  prisoners. 
Not  being  able  to  read,  he  took  it  to  W.  D.,  the 
other  prisoner,  who  read  it  to  him.  He  then  said 
the  letter  and  order  were  not  for  him,  but  was 
advised  by  W.  D.  to  keep  them  and  get  the  money. 
Both  prisoners  then  went  to  the  post-office,  ob- 
tained the  money,  and  appropriated  it  to  their 
own  use : — Held,  that  a  convictiim  for  larceny  of 
the  order  could  not  be  supported.  Beg.  t.  Bavit, 
Dears.  C.  C.  640 ;  25  L.  J.,  M.  C.  91 ;  3  Jur. 
{N.8.)  478  ;  4  W.  R.  492  ;  7  Cox,  C.  C.  104.  See 
7  Will.  4  &.  1  Vict.  c.  36,  s.  31. 

Where  a  letter  enclosing  a  cheque  was  directed 
to  James  Muckltrw,  St.  Martin's-lane,  Birming- 
ham, and  no  person  of  that  name  lived  there,  but 
the  priscmer  lived  about  ten  yards  from  St 
Martin's-lane,  and  another  James  Mucklow  lived 
in  New  Holl-street ;  and  the  prisoner,  in  conse- 
quence of  a  message  left  by  the  postman,  got  the 
letter  from  the  poet-office,  and  appropriated  the 
cheque  to  his  own  use  : — Held,  tluit  it  was  not  a 
felonious  taking.  Bex  v.  Mueklew,  Car.  C.  L. 
280  ;  1  H.  C.  C.  160. 

e.  Pnudnlent  Bailee*. 

Who  is  a  Bailee— Keeper  of  Shire-hall.]— A 

hall-keeper  appointed  by  the  justices  is  not 
bailee  of  any  of  the  contents  of  the  sbire-hoU, 
but  is  the  servant  of  the  inhabitants,  and,  if  he 
converts  to  his  own  use  any  of  the  property 
committed  to  his  care,  he  may  be  indicted  for 
larceny.   Beg.  v.  Wijtbow,  5  Cox,  C.  C.  346. 

 In&at  over  Fourteen.] — An  infant  over 

fourteen  years  of  age  fraudulently  converted 
to  his  own  use  goods  which  had  been  delivered 
to  him  by  the  owner  under  an  agreement  for 
the  hire  of  the  some  : — Held,  that  he  was  rightly 
convicted  of  larceny  as  a  bailee  of  the  goods 
under  24  ic  25  Vict.  o.  96,  s.  3.  Beg.  v. 
McDonald,  15  Q.  B.  D.  323  ;  52  L.  T.  683 ;  S3 
E.  735  ;  15  Cox,  0.  C.  767  ;  49  J.  P.  695— 
C.  C.  R. 

 BeoelTing  Xoney  on  behalf  of  Another.] 

j  — A  person  who  receives  money  on  behalf  <x 
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another,  does  not  thereby  become  a  bailee  of 
the  money.   Seg.  y.  Hoare,  1  F.  &  F.  647. 

A  prisoner  was  conWcted  of  larceny  under  the 
following  circumstances  : — The  prosecntor  gave  a 
mare  of  his  into  the  care  of  the  prisoner,  telling 
him  that  it  was  to  be  sold  on  the  next  Wednes- 
day, On  the  next  Wednesday  the  prosecntor  did 
not  go  himself  to  sell  his  mare,  but  sent  his  wife, 
who  went  to  where  the  prisoner  was  and  saw  him 
riding  the  mare  about  a  horse  fair,  and  seU  her 
to  a  third  party,  and  receiye  on  such  sale  some 
money.  The  prosecutor's  wife  after  snch  sale 
asked  the  prisoner  to  give  her  the  monqr,  saying 
she  would  pay  his  expenses.  This  tiie  prisoner 
declined  to  do,  and  eventually  he  ateconded 
with  the  money  and  without  accounting : — 
Held  (Stephen,  J,,  dissenting),  that  there  was 
evidence  that  the  prisoner  was  a  baUee  of  the 
money  thus  paid  to  him,  and  that  the  conviction 
could  be  supported.  Reg.  y.  Sakha,  S3  L.  J., 
M.  C.  132;  13  Q.  B.  D.  29;  60  L.  T.  427;  32 
W.  B.  722  ;  15  Cox,  C.  C.  460 :  iS  J.  F.  470— 
O.  C.  R. 

 Reoeiving  Xoney  to  buy  Qoods.]— The 

prosecutor  gave  the  prisoner  money  to  buy  half 
a  ton  of  coals  for  him.  He  bought  the.lcoals, 
and  took  a  receint  in  his  own  name,  and  used 
his  own  horse  anu  cart  to  fetch  them,  l3ut  on  the 
way  home  he  appropriated  a  iwrtion  of  the  coals 
to  his  own  use,  and  afterwartls  pretended  to  the 
prosecutor  that  he  had  delivered  to  him  the  full 
quantity : — Held,  that  even  if  it  was  necessarj- 
to  show  a  speciiic  appropriation  of  the  coals  to 
the  prosecutor,  there  was  sutBcient  evidence  of 
such  appropriation,  and  that  the  prisoner  was 
rightly  convicted  of  larceny  as  a  bailee.  Ileg.  v. 
Jiunkall,  L.  ic  C.  371 ;  33  L.  J.,  M.  C.  75  ;  10 
Jur.  (N.8.>  216  ;  9  L.  T.  778  ;  12  W,  B.  414 ; 
9  Cox,  C.  0.  419. 

A  carrier  who,  teceiving  money  to  procure 
goods,  obtained  and  duly  delivered  the  goods, 
but  fraudulently  retained  the  money,  may  be 
convicted  of  larceny  as  a  bailee.  Meg.  v.  WtUlg, 
1  F.  &  F.  109. 

The  prisoner  was  employed  by  the  prosecutor 
to  fetch  coals  from  C.  Itefore  each  journey  the 
prosecutor  made  np  to  the  prisoner  241.,  out  of 
which  he  was  to  pay  for  the  coals,  keep  23«.  for 
himself,  and  if  the  price  of  the  coal,  with  the 
did  not  amount  to  24^.,  to  keep  the  balance 
in  hand  to  the  credit  of  the  next  journey.  It 
was  the  prisoner's  duty  to  pay  for  the  coal  as  he 
obtained  it  with  the  money  received  from  the 
prosecator ;  and  the  prosecntor  did  not  know 
but  that  he  did  so ;  but  provided  he  was  sup- 
plied with  the  coal,  and  not  required  to  pay 
more  than  the  proper  price  for  it,  it  was  im- 
material to  the  prosecator  in  what  manner  the 
prisoner  paid  for  it  On  the  20th  March,  the 
prisoner  had  a  balance  of  31.  in  hand,  and  the 
prosecator  gave  him  211.  to  make  up  2U.  for  the 
next  journey.  The  prisoner  did  not  buy  any 
coal,  but  fnndulently  appropriated  it : — Held, 
that  a  conviction  for  larceny  of  the  211.  as  a 
bailee  was  right  Beg.  v.  Ade$i,  29  X/.  T.  467  ; 
12  Cox,  C.  C.  al2. 

 Carrier  lelluigpartof  Ooods.]— A  carrier 

employed  by  the  prosecutor  to  deliver  in  his  (the 
prisoner's)  cart  a  boat's  cargo  of  coals  to  persons 
named  in  a  list,  to  whom  only  he  was  authorised 
to  deliver  them,  and  having  fraudulently  sold 
some  of  the  coals,  and  appropriated  the  pro- 
ceeds, is  properly  convicted  of  larceny  as  a 


bailee.  Reg.  v.  Dariet,  11  L.  T.  491 ;  14  W.  B. 
679  ;  10  Cox,  C.  C.  239. 

— ~  Delivery  of  Ooodi  tor  8ale.] — A  person 
delivered  two  brooches  to  the  prisoner  to  adl 
for  him  at  2001.  for  one  and  115(.  for  the  other, 
and  he  was  to  have  them  for  a  week  for  that 

purpose  ;  but  two  or  three  days'  grace  might  be 
allowed.  After  ten  days  had  elapsed,  he  sold 
them,  with  other  jewellery,  for  250/.,  but  ar- 
ranged with  the  vendee  that  he  might  redeem 
the  brooches  for  llOi.  before  September : — Held, 
that  this  amounted  to  a  frandolent  conversion 
of  tbe  brooches  to  his  own  use  by  a  bailee  with- 
in 24  St  25  Vict.  c.  96,  s.  3.  Heg.  v.  Henderton, 
n  Cox,  C.  C.  593 ;  23  L.  T.  628. 

A  traveller  was  entrusted  with  pieces  of  silt 
(about  95  yds.  each)  to  carry  about  with  him  for 
sale  to  snch  customers  as  he  might  procure.  It 
was  his  duty  to  send  by  the  next  post  after  sale 
the  names  and  addresses  of  the  cnstomers  to 
whom  any  might  have  been  sold,  and  the  num- 
bers, quantities,  and  prices  of  the  silk  sold.  All 
goods  not  so  accounted  for  remained  in  his  hands 
and  were  considered  by  his  employers  as  stock. 
At  the  end  of  each  half-year  it  was  his  da^  to 
send  in  an  account  for  tiie  entire  six  monttis, 
and  to  retnm  the  unsold  silk.  Within  lax. 
months  after  four  pieces  of  silk  bad  been 
delivered  to  him,  the  traveller  rendered  an 
account  of  the  same,  and  entered  them  as  sold 
to  two  persons,  with  instructions  to  his  em- 
ployers to  send  invoices  to  the  alleged  customers. 
1 1  turned  oat  that  this  was  false,  and  that  be  bad 
appropriated  tba  silk  to  his  own  nse: — Held, 
that  be  could  be  properly  convicted  of  larceny 
as  a  bailee.  Reg.  v.  RlehnuHid,  29  L.  T.  408  ;  12 
Cox,  C.  C.  495. 

 Delivery  of  Animals  to  SeU.] — A  drover 

employed  to  drive  pigs  and  paid  the  expenses  of 
driving  them,  being  paid  wages  by  the  day,  hut 
having  the  liberty  of  driving  the  cattle  of  any 
other  person,  is  a  bailee.  Reg.  v.  Hey,  T.  &  M. 
209  ;  1  Den.  C.  C.  602  ;  2  Car.  &;  E.  983 ;  3  Cox, 
C.  C.  682  ;  14  Jnr.  154.  And  tee  eaeet  ante,  cols 
1340,  et  scq. 

 DaliTsry  of  SMttrlty.} — Where  a  person 

has  been  entrusted  by  another  with  a  valoahle 
security,  with  authority  and  jnstmctions  to  raise 
thereon  a  loan  for  that  other  person,  and  having 
effected  the  loan  and  received  the  proceeds  in 
cash  misappropriates  the  latter  to  his  own  use, 
proof  of  these  facts  constitutes  evidence  on  which 
he  may  be  convicted  of  larceny  as  a  bailee  of  tbe 
money  received.  Reg.  v,  Holloway  (_Gorerm>r), 
66  L.  J.,  Q.  B.  830  ;  77  L.  T.  247. 

 Dalivsry  of  Billi  of  Bxchangs  to  get 

Disoounted.] — The  prosecutor  asked  prisoner  if 
he  could  get  bills  of  exchange  discounted,  and 
prisoner  replied  that  if  prtMecator  was  a  person 
of  credit  he  could  get  his  discounted.  Three  bills 
were  then  drawn  by  prisoner  payable  to  his 
order,  which  prosecutor  accepted,  and  delivered 
to  the  prisoner  to  get  discounted.  The  proceeds 
of  the  discounting  were  to  be  handed  to  the 

Erosecntor,  less  the  prisoner's  commission,  or  the 
ills  to  be  returned.  Tbe  prisoner  being  pressed 

iby  a  creditor  for  a  debt,  less  than  the  amount  of 
the  biU  indoreed  to  him,  gave  one  of  the  bills  ia 
payment,  representing  it  as  his  own  bill,  and 
asking  tbe  creditor  to  discount  the  balance  of  tbe 
biU.   The  bill  was  not  indorsed  upon  the  coodi- 
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tkm  of  tha  t»editor'B  discounting  the  balance ; 
and  the  jury  found  that  it  was  the  prisoner's 

intention,  when  he  indorsed  the  bill,  to  pass  the 
property  in  it  tjaeolately  to  the  creditor  : — Held, 
that  he  might  properly  be  convicted  of  larceny 
as  a  bailee  of  a  bUl  of  exchange  under  24  &  25 
Vict.c.  96,  8.3.  Heg.  v.  Oxenlutm,  46  L.  J.,  il,  C. 
126 ;  86  L.  T.  490  ;  13  Cox,  C.  C.  349. 

 Delivery  of  Bills  of  Exchange  for  Par- 

tioolar  Farpose.] — Whilst  in  treaty  with  Messrs. 
G.  Jc  P.  for  the  sale  and  transfer  of  a  public- 
house  licence,  the  prisoner  was  required  by  them 
to  give  security  for  the  purchase  money  before 
they  would  aadst  him  in  procuring  a  transfer. 
To  enable  him  to  give  the  required  security,  the 
prosecutor  accepted  three  bills  of  exchange 
drawn  upon  him  by  the  prisoner,  which  the 
latter  was  to  deposit  with  G.  &  P.  by  way  of 
security,  and  not  negotiate  or  use  for  any  ^her 
purpose,  and  if  the  transfer  was  not  effected, 
was  to  return  to  the  prosecutor.  The  prisoner, 
instead  of  depositing  them  with  G.  k  P.,  con- 
verted two  of  them  to  his  own  use  : — Held,  that 
he  was  not  a  bailee  within  s.  3  of  24  &  25  Vict, 
c  96,  and  could  not  be  convicted  under  that 
section.   Seg.  t.  Outer,  13  Cox,  0.  C.  187. 

 Tnutee  of  Friend^  Bodety.]— A.,  who 

was  a  trustee  of  a  friendly  society,  was  appointed 
by  a  resolution  of  the  society  to  receive  money 
from  the  treasurer,  and  carry  it  to  the  bank. 
He  received  the  money  from  the  treasurer's 
clerk,  but  instead  of  taking  it  to  the  bank,  he 
applied  it  to  his  own  purposes.  He  was  indicted 
for  string,  as  bailee  of  the  money  of  the  trea 
surer,  and  also  for  a  common  law  larceny,  the 
money  being  laid  as  that  of  the  treasurer.  The 
18  &  19  Vict.  c.  63,  8. 18,  vests  the  property  of 
friendly  societies  in  the  trustees,  and  directs  that 
in  all  indictments  the  property  shall  be  laid  in 
their  names  : — Held,  that  A.  could  not  be  con- 
victed of  larceny  as  a  bailee.  JB*y,  v.  Liiose, 
Bell,  C.  C.  259  ;  29  L.  J.,  M.  0.  132 ;  6  Jur.  (N-S.) 
613 ;  2  L.  T.  254  ;  8  W.  R.  422 ;  8  Cox,  C.  C. 
802. 

A  member  of  two  mienr oiled  benefit  clubs, 
paid  as  secretary,  and  intrusted  with  the  funds 
to  deposit  in  the  liank  in  the  joint  names  of  him- 
self and  the  treasurer,  dishonestly  appropriating 
to  himself  the  sums  Intrusted  to  him,  cannot  be 
found  guilty  of  larceny  as  a  bailee.  Beg.  v. 
JTanA,  SF.fcF.623. 

 Vlim  Sniniuffy  Fzooaedlngs.]  Boot 

and  shoe  manufoctniers  gave  out  to  their  work- 
men kutther  and  materials  to  be  worked  up,  which 
were  entered  in  the  men's  books  and  charged  to 
their  debit.  The  men  might  either  take  them  to 
their  own  homes  to  wort  up,  or  work  them  up 
upon  the  prosecutors'  premises ;  but  in  the  latter 
case  th^  paid  for  the  seats  provided  for  them. 
When  the  work  was  done,  they  received  a  receipt 
for  the  delivery  of  the  leather  and  materials  and 
payment  of  the  work.  If  the  leather  and  mate- 
rials were  not  re-delivered,  they  were  required  to 
be  paid  for.  The  prisoner  Daynea  was  in  the 
prosecutors'  employ,  and  received  materials  for 
twelve  pairs  of  boots ;  he  did  some  work  upon 
them,  but  instead  of  returning  them,  sold  them 
to  the  prisoner  Warner.  These  materials  were 
entered  in  the  prosecutors'  books  to  Daynes' 
debit,  but  omitted  by  mistake  to  b3  entered  in 
Daynes'  book  : — Held,  that  Daynes  could  not  be 
cmvicted  of  larceny  as  a  bailee,  under  24  &  25 
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Vict.  c.  96,  B.  S,  as  the  offence  of  which  he  had 
been  gaiUy  was  pnnishable  smnmarilv  under  18 
Geo.  2,  c  8.  Beg.  t.  jDomm,  29  L.  T.  468 ;  IS 
Cox,  0.  0.  614. 

 Whethsr  Wifk  eaa  be  a  BaUoe.J— B.  was 

charged  with  larceny  as  a  bailee.  B.  was  a 
married  woman,  living  with  her  husband,  and  at 
the  request  of  a  lodger  in  her  hosbond^s  house 
took  charge  of  his  box,  containing  money.  She 
afterwards  fraudulently  stole  the  money,  and 
converted  It  to  her  own  use.  The  husband  knew 
nothing  whatever  of  the  transaction : — Held, 
that  she  was  guilty  of  larceny  as  a  bailee.  Beg. 
V.  Boht0n,  L.  ft  C.  98 ;  81  L.  J.  M.  C.  22 ;  8 
Jur.  (N.S.)  64 ;  6  L.  T.  402 ;  10  W.  B.  61  :  9  Cox. 
C.  C.  29. 

Where  husband  and  wife  were  jointly  indicted 
for  larceny,  as  bailees,  and  it  was  proved  that 
they  took  charge  of  the  property,  but  the  wife 
alone  disposed  of  it  afterwards Held,  that 
neither  could  be  convicted ;  the  wife,  because 
she  could  not  be  a  bailee ;  the  husband,  because 
he  was  not  proved  to  have  taken  part  in  the  con- 
version. B^.  V.  Dmnumr,  8  Cox,  0.  C.  440 
£vt  tee  preceding  oate. 

 Deed  Entnuted  to  a  Profesiloiial  Porson 

for  the  purpose  of  Transli»r  of  ][ortgag«.]-.Xhe 

prosecutor  advanced  money  to  the  prisoner,  a 
solicitor's  clerk,  upon  the  deposit  of  a  deed  con- 
veying the  equity  of  redemption  to  the  prisoner 
in  a  house  of  his  own,  and  subsequently  he  ob- 
tained a  l^al  mortgage  from  him  as  security  for 
the  sums  so  advanced.  The  prisoner  then  ob- 
tained from  the  prosecutor  the  deed  conveying 
the  equity  of  redemption  on  the  representation 
that  he  had  found  a  person  who  would  take  a 
transfer  of  the  mortgage.  The  prisoner  then 
obtained  140i.  from  another  person  on  the  de- 
posit of  the  deed  with  him  without  notice  of  the 
prosecutor's  mortgage,  and  appropriated  the 
money  to  his  own  use.  The  judge  at  the  trial 
directed  the  jury  that  the  prisoner  was  a  bailee- 
of  the  deed,  and  the  jury  found  that  he  had 

fraudulently  converted  it  to  his  own  use :  

Held,  that  the  direction  was  right,  and  that  the 
prisOTier  was  pttwerly  convicted  of  hux^y  as  a 
baaee.  Beg.  v.  timkinion,  44  L.  T.821 :  14  Cox, 
C.  C.  603  ;  45  J.  P.  814. 

FosiesBion  obtaioed  by  BaUeo  bona  fldo— 8iib> 
Hqnsnt  FoloDiou  btant]— ^  ante,  coL  1S36. 

Bpo«ial  Property  in  fiooda  detonnlBed  Ict  0n- 
lawfnl  haiM.'ySee  ante,  coL  1347. 

Bailment— Betnm  of  Spoeifio  Things.]— A. 

bailment  under  s.  4  of  the  Fraudulent  Trustee 
Act,  1857,  has  reference  to  something  deposited 
with  another  to  be  returned  in  specie,  and  does- 
not  apply  to  the  case  of  a  treasorer  of  a  money 
club,  who  is  under  no  obligation  to  return  to  the 
members  the  specific  coins  intrnst«i  to  him. 
Rw.  V.  Saually  L.  &  C.  68  ;  30  L.  J.,  M.  C.  175  : 

7  Jur.  (H.S.)  1064  ;  4  L.  T.  661 ;  9  W.  R.  708 : 

8  Cox,  C.  C.  491.  S.  P.,  Beg.  v.  GarreU,  2  F.  *. 
F.  14  ;  8  Cox,  C.  0.  368  ;  and  Beg.  t.  Waadar, 
14  W.  B.  848— Ir.  0,  C.  B.  ' 

 Assent  of  Bailor.]- A.,  being  somewhat 

tipsy,  lay  on  the  ground,  partly  asleep,  and  while 
in  that  state  saw  the  prisoner  take  his  watch  out 
of  his  pocket,  which  he  took  no  steps  to  prevent, 
believing  that  the  prisoner,  with  whom  he  had. 
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been  acquainted  for  some  time,  was  acting  solely 
from  friendly  motives : — Held,  that  this  evidence 
discloeol  a  sofflcient  bailment  to  bring  the  case 
within  B.  4  of  the  Fraudulent  Trustee  Aot,  1867. 
B^.  T.  Jteetes,  5  Jur.  (N.8.)  716, 

 Money  obtained  by  Fraud.]— An  indict- 
ment ehai^;ed  the  prisoner  irith  obtaining  261. 6/., 
the  moneys  of  H.,  by  fake  pretences.  According 
to  the  prosecutor's  evidence,  be  was  induced  to 
part  with  the  money  on  the  prisoner's  statement 
that  he  was  to  pay  1351.  (or  a  pair  of  carriage 
horses.  No  sach  averment  was  contained  in  the 
indictment.  It  was  urged  that  the  prisoner 
might  be  convicted  <^  larceny  as  a  bailee  ;  but 
the  money  having  been  obtained  by  frand,  and 
the  prosecutor  having  parted  with  all  control  as 
weUover  it  as  with  the  possession  : — Held,  that 
there  was  no  bailment,  and  that  he  could  not  be 
convicted.   A^.  T.  Zrwtf,  8  C!oz,  O.  O.  495. 

 By  Ueenee.]— A  bailment  nnder  the  21 

ft  22  Vict,  c  64,  s.  I,  does  not  necessarily  mean 
a  bailment  by  contract,  but  a  bailment  by  licence 
is  sufficient — per  Martin,  B.  Eeg.  v.  Sob»on,  L. 
it  C.  93 ;  31  L.  J.,  M.  0.  22  ;  8  Jur.  (N.8.)  64 ;  6 
L.  T.  402  ;  10  W.  K.  61 ;  9  Cox,  C.  C.  29. 

 Oontnot  eonelndod  or  made.]— The 

prisoner  found  two  heifers  which  bad  strayed, 

and  put  them  on  his  own  marshes  to  graze. 
Soon  afterwards  he  was  informed  by  8,  that  they 
had  been  put  on  S.'s  marshes  -nnd  had  strayed, 
and  a  few  days  after  that  they  belonged  to  H. 
The  prisoner  left  them  on  his  marshes  tor  a  day 
<jr  two,  and  then  sent  them  to  a  long  distance  as 
liis  own  property.  He  then  told  8.  that  he  had 
lost  them,  and  denied  all  knowledge  of  them.  The 
jury  found,  1 .  That  at  the  time  the  prisoner  found 
the  heifers  he  had  reasonable  expectation  that 
the  owner  could  be  found,  and  that  he  did  not 
believe  that  they  had  been  abandoned  by  the 
owner.  2.  That  at  the  time  of  finding  them  he 
■did  not  intend  to  steal  them,  but  that  the  inten- 
tion to  steal  them  came  on  him  subsequently.  3. 
That  the  prisoner  when  he  sent  them  away  did 
so  for  the  purpose  and  with  the  intention  of 
depriving  the  owner  of  them,  and  appropriating 
them  to  his  own  use  : — Held,  that  a  conviction 
of  larceny,  or  of  larceny  as  bailee,  could  not  be 
sustained  under  t^e  above  circnmstances.  Beg. 
T.  Matthew,  26  L.  T.  645  ;  12  Cox,  C.  C.  489. 

The  owner  of  a  wreck  contracted  with  A.  to 
Balve  the  property.  A.  entered  into  a  sub-con- 
tract with  B.  to  do  the  work,  B.  allowing  his  son, 
the  prisoner,  to  have  charge  of  the  wreck  in  his 
absence.  The  prisoner  corresponded  with  A.  as 
to  the  sale  of  salvage,  and  was  addressed  by  A. 
as  a  responsible  party  under  the  contract,  though 
A.  stated  that  he  considered  B.  as  the  party 
liable  on  the  contract : — Held,  that  the  prisoner 
was  a  bailee  within  s.  S  of  the  Larceny  Act. 
Seg.  V.  Clegg,  11  Cox,  C.  C.  212 ;  Ir.  B.  8  C.  L. 
166. 

Indiotmant — Form.] — bailee  chai^^  with 
fraudulently  converting  bailed  property  under 
20  &  21  Vict.  c.  54,  s.  4,  was  indicted  in  the 
ordinary  form  as  for  larceny,  with  a  conclusion 
contra  formam : — Held,  good.  Beg.  t.  Haigh, 
7  Cox,  C.  C.  403. 

Bridenee.] — To  sustain  a  charge  of  larceny  by 
a  bailee  it  is  necessary  to  prove  some  act  of 
■  conversion  inconsistent  with  the  purposes  of  the 


baUment    Seg.  t.  Jacksmt,  9  Cox,  0.  C.  605. 
See  Beg.  v.  IToMUt,  10  Cox,  O.  0. 224. 

 Litent  —  Frandolent    Conrenioa.]  — 

Prisoner,  a  travelling  watchmaker,  on  two 
separate  occasions  received  from  different  persona 
watches  which  he  was  to  rfvair.  One  of  the 
watches  was  pledged  by  t^e  pruoner  in  Novem- 
ber, 1886,  and  the  other  before  Christmas  in  that 
year.  Upon  pledging  the  first  watch  the  prisoner 
stated  that  he  oidy  wanted  the  money  for  which 
he  pledged  it  temporarily.  And  upon  pledging 
the  second  watch  he  requested  the  person  with 
whom  he  pledged  it  not  to  part  with  it,  as  it  was 
not  his  proper^.  Upon  an  indictment  under  24 
&.  25  Vict.  o.  96,  a.  8,  for  the  fraudulent  conTw- 
sion  of  the  watches  by  the  prisoner  while  a 
bailee  thereof  : — Held,  that  there  was  some 
evidence  of  a  fraudulent  conversion,  i.e.  an  in- 
tention on  the  part  of  the  prisoner  to  deprive  the 

Eroaecators  permanently  of  their  property,  there 
eing  no  evidence  that  any  effort  had  been  made 
by  the  prisoner  to  redeem  the  watches ;  and  he 
never  mving  shown  any  intention,  beyond  the 
statements  referred  to,  of  doing  so.  Beg.  v. 
Wynn,  56  L.  T.  749 ;  16  Cox,  C.  C.  231  ;  52  J.  P. 
65— C.  C.  B. 

£  Wlfls  TaUnr  Husband's  Oooda. 
Se$  eatet  ante,  cok.  1318, 1338, 1339. 

4.  TAXINa    IN     PABTICDLAX     FI.A0£8  OB 

Methods. 
a.  Prom  the  Person. 

i.  Without  VwlMtee. 

What  a  fluffleiant  AiportattoiL] — Ste  earn 

ante,  coL  IS45. 

What  ii.] — ^A.  asked  B.  what  time  it  was,  and 

B.  took  out  his  watch  to  tell  him,  holding  his 
watch  loosely  in  both  hands.  A.  cai^ht  h^  of 
the  ribbon  and  key  attached  to  the  watch  and 
snatched  it  from  B.,  and  made  off  with  it : — 
Held,  no  robbery,  but  a  stealing  from  the  person. 
Beg.  V.  WalU,  2  Car.  &  K.  214. 

On  a  trial  for  robbery  and  stealing  from  the 
person,  it  was  proved  that  the  prosecutor,  who 
was  paralysed,  received,  whilst  sitting  on  a  sofo 
in  his  room,  a  violent  blow  on  the  h^d  from  one 
of  the  prisoners,  whilst  the  other  went  to  a  cup- 
board in  the  same  room  and  stole  therefrom 
a  cash-box  :-~Held,  that  it  was  a  question  for 
the  jury  whether  the  cash-box  was  at  the  time 
under  the  protection  of  the  prosecutor.  If  so, 
the  charge  of  stealing  from  the  person  would  be 
sustained.   Beg.  v.  Selteay,  8  Cox,  C.  C.  235. 

A  man  went  to  bed  wim  a  prostitute,  having 
put  his  watch  in  his  hat  on  the  table  ;  the 
woman  stole  the  watch  while  he  was  asleep  :— t 
Hdd,  that  the  offence  was  not  a  stealing  from 
the  person.   Beg.  v.  Samilton,  8  Car.  ft  F,  49. 

Indiotment.] — An  indictment  for  larceny  from 
the  person  need  not  negative  the  force  or  fear 
necessary  to  constitute  robbery.  On  such  an  in* 
dictment  the  prisoner  will  not  be  entitled  to  an 
acquittalif  it  appears  that  the  offence  was  really 
robbery.   Bex  t.  PMrce^  R.  ft  B.  174 :  2  Leach, 

C.  C.  1946.   S.  P.,iZmv.i2oMnwfi,B.fta3Sl. 

Xvldenoo  that  Property  in  Proseoutor'i 
Fosaesiioa.] — In  a  case  of  robbery  from  the 
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person,  whore  the  property  allied  to  have  been 
stolen  has  ncA  be«u  seen  or  known  to  be  safe 
immediately  before  the  robbery,  if  there  is  any 
eridence  on  the  subject,  it  is  for  the  jury  to  say 
whether  the  property  really  was  in  a  position  to 
be  stolen  as  allk|e£  Sag.  y.  WHkiiu,  10  Cox, 
C.  C.  863. 

li.  With  ViolMM—Seiberif. 

a.  The  Offence. 

TaUng— What  is.  ]— If  a  robber  takes  a  pnxse 
of  money  from  a  person  and  restores  it  to  him 
immediately,  saying,  "If  yon  valne  your  purse 
take  it  bock  and  give  me  the  contents,"  but  is 
apprehended  before  the  money  is  delivered  to 
hiM,  yet  the  crime  is  completed.  Bex  t.  iW, 

1  Leach,  0.  C.  228  ;  3  East,  P.  C.  667. 

Carrying  away — What  is.] — To  remove  an 
ear-ring  from  the  curls  of  a  lady's  hair,  where  it 
had  accidentally  been  fixed,  is  a  sufficient  carrying 
away.  Bex  v.  Lapier,  1  Leach,  C.  0.  320 ;  2 
East,  P.  C.  557,  708. 

Bodily  Fear— Ko  Threats.]— Taking  money 
from  a  woman  at  the  time  of  an  attempt  to 
commit  a  rape  amounts  to  robbery,  although 
there  was  no  demand  of  money  made  by  the 
prisoner,  and  it  was  clearly  his  original  intent 
only  to  commit  a  rape.  Rem  ^laokham,  2 
East,  P.O. 711. 

Where  money  was  given  to  one  of  the  mo^ 
during  the  riots  in  London,  in  1780,  upon  knock- 
ing at  the  prosecutor's  door  in  a  menacing 
manner : — Held,  that  it  was  robbery.  Sese  v. 
Taplin,  2  East,  P.  0.  712. 

 In  Case  of  Threats.  ] — ^Where  the  prisoners 

threatened  to  bring  a  mob  from  Birmingham 
(then  in  a  state  of  riot  and  disturbance),  and 
bum  the  prosecutor's  house  if  be  did  not  give  them 
money,  and  he  did  so  nnderfearof  that  threat : — 
Held,  a  robbety.  Itsx  v.  Attley,  2  East,  P.  C. 
739 ;  Bern  y.  Brawn,  2  East,  P.  C.  731. 

So  it  was  held  in  the  case  of  a  threat  to  tear 
down  com,  and  level  the  house.   Beas  v.  Sitnotu, 

2  East,  P.  C.  731. 

If  a  person  by  force  or  threats  compels  another 
to  give  him  goods,  and  hy  way  of  cobarobUges 
himtofake,orif  heoSera,  less  than  the  value,  it 
is  robbery.  Bern  v.  Simona,  3  East,  P.  0.  712. 
8.  P.,  Bern  v.  ^pttuer,  2  East,  P.  0.  712. 

 Threat  of  Legal  Bnprisonment.] — ^Where 

persons  under  pretence  of  an  auction  got  a 
woman  into  a  house,  and  compelled  her,  by 
threats  of  carrying  her  before  a  magistrate  and 
to  prison  for  not  paying  for  a  lot  pretended  to 
have  been  bid  for  by  her,  to  pay  them  one  shilling 
throagh  fear  of  prison,  and  for  the  purpose  of 
obtaining  her  liberation,  but  without  any  fear  of 
any  other  personal  violence : — ^Held,  not  robbery, 
but  only  doreaa.  Rm  t.  Wood,  2  Bast,  P.  C. 
782.   ^  WKD  24  ft  25  Vict.  e.  96,  8.  45. 

To  obtain  money  by  a  threat  to  send  for  a  con- 
stable, and  take  the  party  before  a  magistrate, 
and  thence  to  prison,  is  not  robbery ;  for  the 
tJireat  of  legal  imprisonment  ought  not  so  to 
alarm  any  mind  as  to  induce  the  person  to  part 
with  his  property.  Bmb  t.  XuMMandt  2  Leach, 
0.  C.  721 ;  2  East,  P.  C.  783. 

Fores — What  is  snffioiMit  to  eonstitate 
Xobbsry.] — Suddenly  snatching  a  bundle  from 


the  hands  of  a  boy  as  the  prisoner  ran  past  him, 
is  only  larceny,  as  there  was  not  a  sufficient 
degree  of  force  and  terror  to  eonstitate  robbery. 
Bem  T.  Macaulay,  1  Leach,  0.  C.  287.  8.  P., 
Rex  V.  BoUnt,  I  Leach,  C.  C.  290,  n. ;  Rex  v. 
Steward,  2  East,  P.  0.  702. 

But  snatching  an  article  from  a  man  will  con- 
stitute robbery,  if  it  is  so  attached  to  his  person 
or  clothes  as  to  afford  resistance.  Bern  v.Mattm, 
B.  &  R.  419. 

If  prisoner  takes  hold  of  goods  attached  to 
the  person  of  the  prosecutor,  and  there  is  a 
struggle  to  obtiun  possession  of  them,  this  is 
robbery.   Bete  v.  Davie*,  2  East,  P.  C.  709, 

To  force  an  ear-ring  from  the  ear  of  a  lady 
with  a  felonious  intent  to  steal  it,  is  a  sufficient 
d^reeof  violence  to  constitute  robbery.  Ikie  v. 
Lapier,  1  Leach,  C.  C.  S20 ;  2  East,  P.  C.  657, 
708. 

To  snatoh  a  diamond  pin  from  the  head.drcss 
of  a  lady,  with  such  force  as  to  remove  it  with 
part  of  the  hair  from  the  place  in  which  it  was 
fixed,  isastifficient  violenceto  eonstitate  robbery. 
Rex  V.  Moore,  1  Leach,  C.  0.  335. 

Snatehing  property  from  the  hand  dE  another 
is  not  sufficient  force  to  constitute  hif^way  rob- 
bery. Rem  T.  Baker,  1  Leach,  C.  O.290 : 3  East. 
P.  C.  702. 

To  constitute  the  crime  of  highway  robbery,  the 
force  used  most  be  force  with  intent  to  overpower 
the  party,  and  prevent  his  resistance  ;  and  if  the 
force  used  is  not  with  that  intent,  but  only  to  get 
possession  of  the  property  of  the  party  attacked,  it 
is  not  highway  robbery.  Rsso  v.  CfnotU,  1  Car.  ft 
P.  604. 

A.  asked  B,  what  o'clock  it  was,  and  B.  took 
out  his  watoh  to  tell  him,  holding  his  watch 
looselyinboth  his  hands.  A.  caught  bold  of  the 
ribbon  and  key  attached  to  the  wateh  and 
anatohed  it  from  B.,  and  made  off  with  it 
Held,  no  robbery,  but  asteaUng  from  the  person. 
R^.  V.  Walle,  2  Car.  &  E.  214. 

BxoeuiT*  Foree  by  Offloen.]— If  a  bailiff 
handcuffs  a  prisoner,  under  pretence  of  carrying 
him  to  prison  with  greater  safety,  and  by  means 
of  this  violence  extorts  nraney,  he  is  guilty  (A 
robbery.  Bex  v.  Gaeeoime,  1  Leach,  C.  C.  280 : 
2  East,  P.  C.  709. 

Threat  to  Cluigo  wiUi  TTanatiiTal  Ciime.] — 

If  the  property  is  not  taken  in  violence,  nor 
parted  with  through  fear,  it  is  no  robbery ;  though 
there  was  sufficient  legal  and  reasonable  ground 
for  fear,  as  upon  a  threat  to  charge  one  with  an 
unnatoral  crime.  Bex  v.  Beane,  3  East,  P.  C. 
734  ;  2Leacli,0.C.616. 

The  crime  of  robbery  may  be  committed  by 
obtaining  money  from  a  man,  by  threatening  to 
charge  him  with  having  been  guilty  of  sodomi- 
tical  practices.  Rem  y.  Jonet,  1  Leach,  C.  C. 
139. 

To  obtain  money  from  a  person  against  his 
will,  by  threatening  to  cany  him  before  a 
magistrate,  and  to  accuse  him  <sl  nnnatuial 
practices,  amounts  to  robbery,  though  no  actual 
or  personal  vloloice  is  used.  Rex  v.  JDimmlly,  1 
Leach,  C.  0.  193  ;  2  East,  P.  0.  713,  783. 

It  is  equally  a  robbery  to  extort  money  from  a 
petson,  by  threatening  to  accuse  htm  of  on  un- 
natural crime,  whether  the  party  so  thieat^ed 
has  been  guilty  of  such  crime  or  not.  Bern  t. 
Gardner,  1  Car.  &  P.  479. 

If  a  man  obtains  property  from  another 
accusing  him  of  having  beat  guilty  of  an  un- 
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natural  crime,  it  viU  amount  to  robbery,  althoagli 
the  party  was  under  no  apprehension  personal 
danger,  and  felt  no  other  fear  than  that  of  losins 
his  character.  ReiO  v.  Hickman,  X  Jjeaob,  C.  C. 
278  ;  2  East,  P.  C.  728. 

Semble,  it  is  stiU  robbery  to  extort  money  by 
threatening  a  charge  of  sodomy.  Beg.  t.  Stran- 
ger, 2  BL  C.  C.  261. 

Obtaining  money  by  threatening  to  charge  a 
man  with  an  unnatural  crime,  and  carry  him 
before  a  magistrate,  is  robbeiy,  if  there  is  any 
constraint  upon  hia  person.  Beai  t.  Oaittum,  B. 
Sc  B.  U6. 

Sae  aUo  post,  coL  1380  et  eeq. 

 Threat  mutt  be  immediatety  b«fi>re  Thing 

taken.] — To  constitute  robbery  by  taking  money 
from  another  upon  a  threat  of  charging  bim  witJii 
an  unnatural  crime,  the  money  must  be  taken 
immediately  upon  the  threat  made,  and  not 
after  the  parties  have  separated,  and  there  has 
been  time  for  the  prosecutor  to  deliberate  and 
procure  assistance.  Rex  t.  Jackton,  1  East,  P.  C. 
Ad.  xxi. ;  1  Leaoh,  a  0. 193,  n. ;  2  Leach,  0.  0. 
618,  n. 

Tlmat  to  unue  Hutend  <tf  Indeeent  Aiwiilt.  ] 

— Obtaining  money  from  a  woman  by  threaten* 
ing  to  accuse  her  husband  of  an  indecent  assault 
is  not  robbery.  Rese  v.  EdvMrcU,  5  Car.  ft  P.  618; 
1  U.  ft  Bob.  257. 

Jwc  of  losing  Gharaeter  or  Plaee.]— Where 
nuMiey  was  obtained  by  calling  a  man  a  sodconite 
and  uireatening  him,  but  the  money  was  parted 
with  1^  the  prosecutor,  not  so  much  from  fear 
of  losing  his  character  as  from  fear  of  losing  his 
place  : — Held,  that  it  was  sufficient  to  constitute 
a  robbery.  Beai  v.  Elmttead,  2  Buss.  C.  ft  M. 
106. 

The  parting  with  money  or  goods,  through  fear 
of  loss  of  character  and  service,  upon  a  charge  of 
Bodomitical  practices,  is  sufficient  to  coustftute 
robbery,  although  the  party  has  no  tear  of  being 
taken  into  custody,  nor  any  dread  of  punish- 
ment.   Sea  V.  Egtrrtiin,  B.  ft  B.  375. 

 Pn^r^  parted  with  M  as  to  FroMoate.  ] 

— Partiiu  with  property  npom  the  charge  of  an 
nnnatnru  crime  will  not  make  the  taking  a 
robbeiy,  if  it  is  parted  with,  not  from  the  fear  of 
loss  of  chuacter,  but  for  the  purpose  of  prose- 
cuting.  lUte  y.  Fuller,  B.  ft  B.  408. 

Demand  of  Property  bona  flde  Xade.] — A. 

bad  set  wiree  in  which  game  was  caught ;  B.,  a 
gamekeeper,  found  them  and  took  them,  with 
the  game  caught  in  them,  for  the  use  of  the  lord 
of  the  manor ;  A.  demanded  them  with  menaces, 
and  B.  gave  them  up.  The  jury  found  that  A. 
acted  under  a  bon&  fide  impression  that  the 
wires  and  game  were  his  property : — Held,  that 
it  was  no  robbery.  iZw  T.  Mall,  8  Oar.  ft  P. 
409. 

TaUng  oat  of  Proeeentor'i  Poiseiiion.] — A. 

and  B.  were  walking  together,  B.  carrying  A.'b 
bundle,  when  C.  and  D,  came  up  and  assaulted 
A. ;  B.  threw  down  the  bundle,  and  ran  to  the 
assistance  of  A.,  when  C.  took  it  up  and  made 
off  with  it.  O.  and  D.  were  indicted  for  robbery, 
A.  being  the  prosecutor : — Held,  that  they  could 
not  be  convicted  of  the  robbery,  but  only  of 
simple  larceny,  as  the  thing  stolen  was  not  in 


the  personal  custody  of  A.  S«w  v.  /bHoiM,  & 
Car.  ft  P.  6U8.  8ed  qnere.  See  Reg.  v.  Thomn»»i, 
L.ftC.226;  32  L.  J.,  M.  0.  63 ;  7L.T.482;  11 
W.  B.  40  i  9  Cox,  0.  0. 244. 

Taking  in  ProMOntor's  Praaanee.]— To  con- 
stitute robbery,  it  Is  sufficient  that  property  be 
taken  in  the  owner's  presence ;  it  need  not  oe  taken 
from  his  person ;  provided  there  be  violence  to 
his  person  or  putting  him  in  fear.  JZn  r. 
Franeit,  2  Stra.  1016  ;  2  East,  P.  0.  708.  S.  P., 
Rea  T.  Grey,  2  East,  P.  C.  708. 

What  Property  the  Subjeot  of  Bobbery.]— A. 

was  attacked  by  robbers,  who,  after  using  very 
great  violence  towards  him,  took  from  him  a 
piece  of  paper,  on  which  was  written  a  memo- 
randum respecting  some  money  that  a  peiscot 
owed  him  : — Held,  robbery.  Jtov  t.  Bimaley,  6 
Car.  ft  P.  602. 

FartiM  —  OoBUBOn  Intent.] — ^If  a  gang 
poachers  attack  a  gamekeeper  and  leave  him 
senseless  on  the  ground,  and  one  of  them  returns 
and  steals  his  money  : — Held,  that  one  only  can 
be  convicted  of  the  robbery,  as  it  waa  not  in 
pursuance  of  any  common  intent.  Beat  r.  Saw- 
Mm,  S  0.  ft  P.  392. 

Pwee  mnit  be  Vied  with  btent  to  Bob.]— In 

order  to  constitute  the  offence  of  robbery,  not 
only  force  must  be  employed  by  the  party 
charged  therewith,  but  it  is  necessary  to  show 
thatthat  force  was  used  with  the  intent  to  accom- 
plish the  robbery.  Beg.  y.  Edwardt,  1  Cox,  C.  C. 
32. 

When  it  appeared  that  a  wound  had  been  acci- 
dentally inflicted  on  the  lumd  of  the  proeecntrix: 
— Held,  that  an  indictment  for  robbery  was  not 
sustainable.  lb. 

A  creditor  having  violently  assaulted  his 
debtor,  and  so  forced  him  to  give  liim  a  cheque 
in  part  payment,  and  having  then  again  asBanlted 
iiim,  in  order  to  force  him  to  give  him  money  in 
payment  of  the  debt : — Held,  that  as  there  waa 
no  felonious  intent,  he  could  not  properly  be 
convicted  of  robbery.  Reg.  v.  Mmminga.  4 
P.&P.60. 

b.  Indictment. 

OftwiTo  Weapon.]- An  indictment  for  a 
highway  robbery  must  state  that  the  assault  was 
feloniously  made  vrith  an  offensive  weapon. 
Rex  T.  Pelfrytnan.  2  Leach,  C.  C.  663 ;  2  East, 
P.  0.  783. 

Tiidontly.] — An  indictment  for  robbery  need 
not  have  tiie  word  "  violently " ;  but  it  must 
appear  upon  the  whole  statement  that  violence 
was  used.   Bern  T.  Sn^h,  2  East,  P.  C.  784. 

Who  may  be  Gonvieted.] — A.  and  B.  were  in- 
dicted for  the  offence  of  robbery.  The  jory 
found  that  A.  took  the  property  of  the  prosecutor 
from  him  by  violence,  and  tbat  B.  waa  present 
during  part  of  the  time,  and  that  he  was  a  party, 
with  A.,  to  a  design  to  bring  the  prosecutor  to 
the  place  where  he  was  robbed  by  A.,  and  to  ob- 
tain property  from  him  on  a  fabe  chai^  of  an 
unnatural  crime,  but  that  he  was  not  aiding  or 
assisting  in,  or  privy  to  the  taking  of,  the  pro- 
perty from  the  prosecutor  by  violence ; — Efeldf 
tbat,  in  order  to  Convict  B.,  the  indictment 
should  have  been  framed  on  7  Will.  4  ft  1  Vict. 
'  c  87,  8.  4 ;  and  tbat  he  could  not,  since  the 
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passing  of  the  statute,  under  the  circumstances 
of  the  case,  be  convicted  on  an  indictment  charge 
ing  the  <^luice  of  robbenr.  Reg.  t.  TaunUm,  9 
Car.  ft  P.  809  ;  3  M.  C.  C.  118. 

Where  sereral  are  indicted  for  robbery,  it  is 
not  necessary  to  aver  that  they  were  together, 
but  where  one  only  of  the  party  is  indicte*!,  it 
ought  to  he  averred  tliat  he  committed  the 
offence  "  together  with  others."  Jtex  v.  Raffay, 
2  Lewin,  C.  C.  271.  See  Reg.  v.  Rama&n,  1 
Cor,  C.  0.  87. 

BobbeiT  frna  Tvo  Fenoiu  at  Sam*  Time — 
Election. J — ^An  indictment  for  robbery,  which 
charges  the  prisoners  with  having  assaulted  G.  P. 
and  H.  P.,  and  stolen  2$.  from  G.  P.  and  \».  from 
H.  P.,  ia  correct,  if  the  robbing  of  G.  F.aud  H.  P. 
was  all  one  act ;  and,  if  it  were  so,  the  counsel 
for  the  proaecation  will  notbeput  todcct.  R^. 
T.  Giddim,  Car.  ft  H.  634. 

&  Evidence. 

Wliat  Admisribla.]  — Ou  an  indictment  for 
robbery,  the  declaration  in  articulo  mortis  of  the 
party  robbed  is  not  admissible  in  evidence.  Bern 
T.  JOtn/d,  4  Car.  ft  F.  238. 

 Other  Caaei,]— A.  imd  B.,  when  riding  in 

a  gig  together,  were  robbed  at  the  same  time,  A. 
of  bis  money,  B.  of  his  watch,  and  violence  used 
to\^-ards  both.  There  was  an  imlictment  for  the 
robbing  of  A.,  and  niiother  indictment  for  the 
robbing  of  B. : — Held,  that,  on  the  trial  of  the 
first  indictment,  evidence  might  be  given  of  the 
fact  of  the  Ion  of  the  watch  by  B.,  and  that  it 
was  found  cm  one  of  the  prisoucrH,  but  that  no 
evidence  ought  to  be  given  of  any  violence 
offered  to  B.  by  the  robbers.  Rex  r,  Booney,  7 
Car.  ft  P.  517. 

If  persons  who  had  formed  part  of  a  mob  ob- 
tained money  from  a  party  by  advising  him  to 
give  money  to  the  mob,  and  are  indicted  for  this 
as  a  robbery,  the  prosecutor,  to  show  that  this 
was  not  bon&  fide  advice,  may  give  evidence  of 
demands  of  money  made  by  the  same  mob  at 
other  places,  before  or  afterwards  in  the  course 
of  the  same  day,  if  any  of  the  prisoners  were 
present  on  those  occasions.  Rex  v.  Winkioorth, 
4  Car.  ft  P.  444. 

Soffleienej— Footm«Tlu.]~Evidence  of  foot- 
marks is,  per  se,  insufficient  evidence  on  which 
to  convict  a  Tobbety.  Reg.  v.  Sritton,  1  F.  ft 
F.364. 

d.  Trial. 

Tflrdiot—Common  AtMult.^— Prisonen  were 

indicted  for  feloniously  assaulting  the  prosecutor 
with  intent  to  rob  him.  The  jury  found  them 
guilty  of  an  assault,  but  negatived  the  intent 
charged  : — Held,  that  they  could  not  be  convicted 
oiv  this  indictment  and  finding  of  a  common 
assault.   R^.  v.  Woodhall,  12  Cox,  C.  C.  240. 

 Independent  Aiianlt  uneonneeted  with 

Bobbery.] — A.,  B.  and  C.  were  indicted  for  having 
robbed  and  beaten  B.  A.  knocked  D.  down,  and 
it  woB  imputed  that  B.  and  C.  sttde  the  proper^ 
from  bfs  pockets : — Held,  that  if  B.  and  C.  sttue  ' 
the  pn^rty,  and  A.  did  not  participate  in  the 
robbery,  A.  could  not  be  convicted  of  an  aKsault, 
as  the  assault  committal  by  him  was  an  indepen- 
dent assault  unconncctcfl  with  the  robbery  ;  but 
that,  if  the  jury  thought  that  D.  was  not  robbed 


by  any  of  (he  prisoners,  but  had  been  asaanlteu 
by  all  of  tbem,  they  might  find  all  guilty  of  the 
assault.  Reg.  t.  Banutt,  2  Car.  ft  K.  694  ;  8  Cox, 
G.  G.  432. 

 When  Stutainable.l — An  indictment  for 

robbery  chained  that  A.  and  B.  together  assaulted 
C,  and  robbed  him  of  his  watch.  At  the  trial 
C.  did  not  appear,  and  there  was  no  evidence  d 
the  felony,  but  a  vritness  saw  C.  on  the  ground 
on  the  night  in  question,  and  several  persons 
round  him  abusing  oim,  and  this  witness  saw  A. 
strike  C.  The  jury  convicted  A.  of  an  assault, 
but  said  that  they  were  not  satisfied  that  A.  had 
any  intent  to  rob  C. : — Held,  that  the  conviction 
wasright.  Reff.v.Bireh,2CaT.i,K.193;  1  Den. 
C.  C.  185  ;  2  Cox,  C.  C.  32. 

The  prisoners  were  indicted  for  robbery';  the 
jury  acquitted  them  of  the  robbery,  but  found 
that  the  prisoners  were  guilty  of  assaulting  and 
beating  the  prosecutor  with  intent  to  rob  blm  : 
— Held,  that  the  jury  were  not  justified  in  find- 
ing this  verdict,  and  that  the  judgment  must  be 
arrested,  as  the  assaults  contemplated  by  7  Will. 
4  ft  1  Vict.  c.  85,  s.  1 1,  were  misdemeanonrs,  and 
as  the  jury  had  found  the  prisoners  guilty  of  a 
felony,  which  was  not  in  the  indictment.  Reg. 
V.  Reid,  T.  ft  M.  431  ;  2  Den.  0.  0.  88 ;  30  L.  J., 
M.  C.  67  ;  15  Jur.  181 ;  6  Cot  0.  0. 104. 

Burglariously  breaking  and  mtoiag  a  dwell- 
ing-house with  intent  to  commit  a  rape,  was 
not  a  crime  which  included  an  assault ;  and 
t  herefore,  in  an  indictment  for  such  a  burglar}-, 
the  prisoner  conld  not  be  convicted  of  an  assault. 
Reg.  V.  WatUni,  Car.  ft  M.  364  ;  3  M.  C.  C.  217. 
8.  P.,  Reg.  v.  Orumpton,  Car.  ft  M.  697. 

Xf  on  an  indictment  for  a  robbery  with  violence 
the  robbery  was  not  proved,  the  priscmer  could 
not  be  found  guilty  of  the  assault  only,  under 
7  Will.  4  ft  1  Yict.  c.  85,  s.  1 1,  unless  it  appeared 
that  such  assault  was  committed  in  the  progress 
of  something,  which,  when  completed,  would  be, 
and  with  intent  to  commit,  a  felony.  Reg.  t. 
Ormtweod^  2  Oar.  ft  E.  889. 

e.  Assaolt  with  Intent  to  Bob. 

What  may  be  Stolen.]— A.  was  decoyed  into  a 
house  and  chained  down  to  a  seat,  and  com- 
pelled to  write  an  order  for  ^  payment  of 
money  and  an  order  for  Vb/a  delivery  of  deeds. 
The  paper  on  which  he  wrote  remained  in  his 
hand  half-an-hour,  but  he  was  cliained  all  the 
time  : — Held,  that  this  was  not  an  assault  with 
intent  to  rob  within  7  ft  8  Geo.  4,  c.  29,  s.  6. 
Rex  Y.  Edwards,  6  Car.  ft  P.  621. 

Affanlt  on  Fenon  iRtended  to  be  Boblwl]— 

It  must  be  proved  that  the  assault  was  made  on 
the  person  intended  to  be  robbed.  Rex  v. 
Thtmat,  1  Leach,  C.  0.  330  ;  1  East,  P.  C.  417. 
And  see  Rex  v.  Ti-usty,  1  East,  P.  C.  418. 

Therefore  an  assault  on  a  post  boy,  with  intent 
to  rob  the  traveller,  is  not  sufficient.  Ih. 

Demand  and  Assault.] — There  must  be  a  de- 
mand of  money  or  other  property,  as  well  as  an 
assault,  to  constitute  the  offence.  Rex  v.  Par- 
fait,  1  Leach,  C.  C.  19  ;  1  East,  F.  G.  416. 

What  Und  of  Threats.]— A.  and  B.,  on  a  oon. 

certed  plan  to  obtain  money  from  G.,  threatened 
to  accuse  him  of  an  indecent  exposure  of  his 
person,  and  A.  (B.  being  present)  seized  C.  by 
the  collar,  and  A.  and  Cf.  went  to  a  station- 


VOI,.  lY. 
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house,  and  there  A  made  the  threatened  charge  : 
— Held,  that,  on  these  facts,  A.  and  B.  might  be 
convicted  of  an  assault  with  intent  to  rob  C, 
although  the  threats  used  did  not  come  within 
the  terms  of  7  ft  8  Geo.  4,  c.  29,  m.  7,  9,  or  of 
7  Wm.  4  &  1  Yict.  c.  87.  s.  4.  Bea.  v.  Stringer, 
1  Car.  &  E.  188  ;  2  M.  C.  C.  261. 

Bon&  fide  Claim  of  Sight.] — A.,  at  C.  fair, 
came  up  to  B.,  the  prosecutor's  father  (being  a 
stranger  to  him),  and  gare  him  eleven  sovereigns 
to  buy  him  a  horse,  and  B.  put  them  into  bis 
pocket.  6.  refused  to  give  the  eleven  sovereigns 
back,  and  A.  and  the  prisoner,  who  was  in  his 
company,  assaulted  him,  but  could  not  get  the 
money  from  him.  On  the  next  day  the  prisoner 
asked  B.  for  the  eleven  sovereigns  :  and,  at  L. 
fair  on  a  subsequent  day,  the  prisoner,  having 
seen  the  prosecntor  receive  seven  sovereigns,  de- 
manded the  eleven  sovereigns  of  him,  and  then 
knocked  him  down,  and  tried  to  get  the  seven 
sovereigns  out  of  his  pocket : — Held,  that  there 
was  such  a  semblance  of  a  claim  of  right,  that 
this  was  not  an  assault  with  an  intent  to  rob. 
£f^.  V.  Bodm,  1  Car.  &  K.  396. 

Indictment.] — An  indictment  for  an  assanlt 
with  intent  to  rob,  which  chaiges  that  the 
prisoner  in  and  upon  R.  B.  feloniously  did  make 
an  assault,  "  with  intent  the  moneys,  goods  and 
chattels  of  B.  B.,  from  the  person  and  against 
the  will  of  R.  B.,  then  and  there  feloniously  and 
violently  to  rob,  steal,  take  and  carry  away, 
against  the  form  of  the  statute,"  is  good.  Beg. 
V.  Huxley,  Oar.  It  M.  596. 

  Joinder  of  Connts.] — A,  was  indicted  in 

one  count  for  feloniously  assaulting  the  prose- 
cutor with  intent  to  steal  his  moneys  and  goods, 
and  in  another  count  for  the  misdemeanour  of 
attempting  to  steal  the  same  moneys  and  goods. 
He  was  found  guilty  on  the  first  count ;  where- 
upon his  counsel  moved  in  arrest  of  judgment, 
on  the  ground  that  the  indictment  was  bad, 
reason  of  a  misjoinder  of  counts  : — Held,  that 
the  objection  was  unfounded,  and  that  A.  was 
properly  convicted.  Beg.  v.  FeTgv4on,  Dears.  C. 
C.  427  ;  24  L.  J.,  M.  C.  61  ;  1  Jnr.  (H.a)  73  ;  3 
W.  R.  178  ;  6  Cox,  C.  Q.  464. 

Verdict — Powers  of  Taz7>]  —  An  indictment 
cbaiged  that  A.  B.  in  ana  upon  C.  D.  felo- 
nionaty  did  make  an  assault,  and  him  the  said 
0.  D.  in  bodily  fear  and  danger  of  his  life  did 
pat,  and  two  pieces  of  current  silver  coin,  from 
the  person  and  against  the  will  of  the  said  C.  D. 
feloniously  and  violently  did  rob,  steal,  take 
and  carry  away ;  and  that  A.  B.  immediately 
before,  at  the  tbne  of  and  immediately  after 
such  robbery  as  aforesaid,  did  feloniously  beat 
and  strike  and  use  other  personal  violence  to 
said  C.  D.  contra  forman  statuti.  The  jury 
found  A.  B.  guilty  of  beating  and  assaulting 
C.  D.,  with  intent  to  rob  him  : — Held,  that,  as 
the  offence  of  assanlting  with  Intent  to  rob  was 
not  expressly  stated  In  the  indictment,  the 
prisoner,  at  common  law,  could  not  be  con- 
victed ;  and,  secondly,  as  an  assault  with  intent 
to  rob  was  made  felony  by  statute,  the  jury  was 
not  at  liberty,  under  7  Will.  4  Jc  1  Vict.  c.  85, 
8.  II,  to  find  the  prisoner  guilty  of  that  felo- 
nious assault.  Beg.  v.  Beid,  2  C.  O.  89 ; 
T.  ft  M.  431 ;  20  1.  J.,  M.  0.  67  ;  16  Jar.  181 ; 
6  Coz,  C.  0.  104. 

On  an  indictznent  for  an  assanlt  with  intent  to 


rob,  the  prisoner  cannot  be  convicted  of  a 
common  assault,  for  an  assault  committed  subse- 
quently to  that  in  which  the  felonious  intent  is 
ttixrgeA.   Beg.  v.  Sandys,  1  Cox,  C.  C.  8. 

Bnt  where  an  indictment  cbiuged  an  assault 
and  a  stealing  from  the  person  and  the  jury  find 
the  prisoner  guilty  of  the  assault,  this  is  only  a 
conimnn  assault,  and  not  an  assault  with  intent 
to  steal.    By.  V.  THgg,  1  Cox,  C,  C.  8. 

Where  pnsoners  were  indicted  for  robbery 
under  aggravated  eircumstances,  it  was  compe- 
tent for  the  jury,  under  14  ft  16  Yict.  c  100, 
B.  11,  to  find  the  prisoners  guilty  of  an  a^ra- 
vated  assault  with  Intent  to  rob,  the  assault 
following  the  nature  of  the  robbery  charged ; 
and  prisoners  found  guilty  of  such  aggravated 
assaults  were  liable  to  transportation,  under  7 
WiU.  4  ft  1  Vict,  c  87,  88.  3,  10.  Btg.  j. 
mtcheU,  8  Oar.  ft  K.  181 ;  2  Den.  C.  C.  468; 
21  L.  J.,  K  0.  136  ,  16  Jnr.  606  ;  6  Ooz,  0.  a 
641.   See  aUo  eawi  ante,  cot  1378. 


b.  Obtalnlnff  Yfy  maaas  of  nixaata 
and  Menaoea. 

i.  OeneraUy. 

Against  the  Will  of  the  Ownar.] — See  Beg.  t. 

McGratk,  ante,  col.  1336. 

Letter  demanding  Koney — Ihreata.  1 — ^A  letter 
written  to  the  prosecutor  stating  that  a  crai- 
spiracy  has  been  entered  into  by  certain  persona 
to  ruin  him — that  it  will  shortly  be  carried  into 
effect,  bnt  that  it  is  in  the  writer's  power  to 
prevent  it,  and  that  he  will  prevent  it  if  a  certain 
sum  of  money  is  deposited  for  him  in  a  particular 
place  by  a  specified  time— is  a  letter  demanding 
money,  with  menaces,  within  7  ft  8  Geo.  4,  c  29, 
8.  8,  although  the  writer  did  not  hold  out  any 
threat  that  he  himself  would  do  any  mischief. 
Beg.  V.  SmUh,  T.  ft  M.  214  ;  1  Den.  C.  C.  510  ; 
2  Car.  ft  K.  882  ;  19  L.  J.,  M.  C.  80  ;  14  Jur.  92 ; 
4  Cox,  C.  C.  42. 

The  doctrine  that  the  threat  held  out  must  be 
such  as  would  be  likely  to  intimidate  a  firm  man, 
and  not  merely  a  person  of  a  timid  disposition, 
must  be  taken  to  refer  to  the  nature  of  the 
threat,  and  not  to  the  nerves  of  the  party  to 
whom  it  is  addressed.  Ih. 

in  a  threatening  letter,  the  threat  must  be 
direct  and  plain.  Besc  v.  Girdwood,  1  Leach, 
C.  C.  442  ;  2  East,  P.  C.  1120. 

An  anonymous  letter  stated,  that  the  writer 
had  overheard  certain  persons  agree  together  to 
do  an  injury  to  the  person  or  property  of  the 
prosecutor,  to  whom  the  letter  was  sent ;  and 
that  if  thirty  sovereigns  were  laid  in  a  particular 
place,  the  vmter  would  give  such  information  as 
would  frustrate  the  attempt  : — Held,  that  this 
was  not  a  threatening  letter  within  7  ft  8  Qeo.  4, 
c.  29,  8.  8,  although  it  appeared  that  the  letter 
was  a  mere  device  to  defraud  the  prosecutor  of 
thirty  sovereigns.  Bex  v.  Piclt/ord,  4  Car.  ft  P. 
227. 

Upon  an  indictment  for  sending  a  letter  de- 
manding money,  with  menaces,  and  witiiont 
reasonable  or  probable  caose,  it  appeared  that 
the  prisoner,  who  had  been  in  the  prosecutOT's 
employ  as  traveller,  had  afterwards  set  up  in 
bnsinesB  for  himself,  married,  and  become  the 
father  of  (diildren.  There  was  no  evidence  <A 
the  proeecotor  having  indulged  in  the  BligfiteBt 
fiunuiarity  with  tiie  prisraier'a  wife  or  cf  the 
prlsoi^  having  at  uiy  time  any  gronnd  to  bus* 
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pect  that  sach  had  been  the  case,  and  the  prose- 
cntor  denied  it ;  bnt  the  prisoner  sent  to  him 
letters  Impntlng  to  the  prosecntor  adultery  with 
his  ^rite,  that  he  was  the  fiither  of  one  ol  his 
children,  stating  tiiat  man;  a  man  would  have 
sent  a  ballet  throngh  him,  and  that  he  was  to 
rrfund  44/.  The  judge  left  to  the  jury  whether 
the  meaning  of  ^e  letters  was  to  demand  a  sum 
of  money,  and  to  menace  him  with  adultery,  or 
to  wead  the  child  to  the  prosecutor's  house  :  and 
whether  there  was  any  reasonable  or  probable 
cause  for  the  demand  of  the  money,  or  for  any  of 
the  charges,  on  all  of  which  questions  they  found 
against  the  prisoner,  and  found  him  guilty  : — 
Held,  that  the  letters  implied  a  threat  either  of 
bodily  violence,  or  to  chai^  the  prosecutor  with 
adultery,  or  to  send  the  child  to  his  house,  and 
that  the  conTiction  was  r^ht.  JUg.  v.  Chalmers, 
16      T.  363  ;  15  W.  R.  773  ;  10  Cox,  C.  C.  460. 

A  threatening  letter  referring,  in  the  terms  of 
it,  to  such  circumstances  as  were  plainly  in- 
tended to  denote  who  the  writer  was,  EUid  making 
a  demand  of  a  sum  of  money  in  controvetsy 
between  him  and  the  prosecutor,  which  the 
latter  had  received,  and  which  the  former  had 
before  insisted  should  be  accounted  for  to  him, 
was  not  a  threatening  letter  within  9  Geo.  1,  c. 
22,  or  27  Geo.  2,  c.  15,  although  the  writer  did 
not  subscribe  his  name.  Jiex  v.  Ifemming,  2 
East,  P.  C.  1116  ;  1  Leach,  C.  C.  446,  n. 

 Qnettioii  for  Jury  and  not  fi»  Court.]— 

It  is  for  the  jury  and  not  for  the  court  to  deter- 
mine whether  or  not  the  letter  is  a  threatening 
one  within  the  statute,  and  the  judge  will  not 
withdraw  it  from  their  consideration,  unless  by 
no  possible  construction  can  it  be  held  to  involve 
a  threat   Seg.  v.  Carrtithen,  1  Cox,  C.  C.  138. 

 Writar  might  ba  Diiasreied.] — It  is  no 

answer  to  a  chaige  of  sending  tbreateniiig 
letters,  that  the  contents  would  lead  the  party  lo 
suspect  who  wrote  the  letter,  unless  it  is  shown 
that  the  prisoner  did  not  mean  to  conceal  him- 
self.  lUw  T.  WagOaff,  B.  &  B.  396. 

IiAtter — ^What  is.] — A  letter  signed  by  two 
initials,  as  B.  B.,  was  a  letter  without  a  name 
snbscribed  thereto  within  9  Geo.l,c.  22.  Iteg.v. 
Sobinton,  8  Leach,  C.  C.  749 ;  2  East,  P.  C. 
1110. 

Sending  Letter— What  SnfKelent.]— To  bring 
the  offence  of  sending  a  threatening  letter  within 
27  Oeo.  2,  c.  15,  the  letter  must  have  been  sent 
to  the  person  threatened,  and  it  most  have  been 
po  stated  in  the  indictment.  Bex  v.  Paddle,  B. 
iL  B.  484. 

But  it  seems,  that  sending  the  letter  to  A.,  in 
order  that  he  may  deliver  it  to  B.,  is  a  sending  to 

B.  ,  if  the  letter  was  delivered  by  A.  to  B.  lb. 
If  a  letter  threatening  to  bum  the  premises  of 

A.,  bat  directed  to  B.,  is  left  at  a  gate  on  a  public 
highway,  with  the  intention  that  itsbonld  reach 
as  well  A.  as  B.,  that  was  a  sending  to  A.  within 
4  Geo.  4,  c.  54,  s.  3.   Reg.  v.  Grimwade,  1  Den. 

C.  C.  33  ;  1  Oar.&  K.  592  ;  1  Cox,  C.  C.  85. 

On  an  indictment  on  27  Geo.  2,  c.  15,  for  send- 
ing a  threatening  letter,  the  dropping  a  letter  in 
a  man's  way,  in  order  that  he  might  pick  it  np, 
was  a  sending  of  it.  Bern  t.  Wagtte^,  B.  ft  K. 
398. 

The  sending  was  within  this  statute,  although 
the  party  saw  the  prisoner  drop  the  letter,  if  the 


prisoner  did  not  suppose  the  party  knew  him, 
and  intended  he  should  not.  lb. 

Demanding  Konsy  with  Thnatt  or  Kobsooi.] 

— The  word  "  menaces "  in  s.  44  of  the  Lar- 
ceny Act,  1861,  is  not  restricted  to  threats  of 
\'iolcnce  to  person  or  property,  nor  to  threats  of 
accusing  a  person  of  crime;  it  includes  a  threat 
to  accuse  of  immoral  conduct.  Beg.  v.'I\}mliauoH, 
64  L.  J.,  M.  C.  97 ;  [1896]  1  Q.  B.  706 ;  16  B. 
207  ;  72  L.  T.  156;  43  W.B.  644;  18  Coi,  0.  C. 
75— C.  C.  E. 

Threatening  to  expose  a  clergyman  who  had 
had  criminal  intercourse  with  a  woman  in  a 
house  of  ill  fame,  in  his  own  church  and  village, 
to  bis  own  bishop,  to  all  the  other  bishops,  and 
to  the  Archbishop  of  Canterbury,  and  also  to 
publish  his  shame  in  the  newspapers,  is  such  a 
threat  as  a  man  of  ordinary  firmness  cannot  be 
expected  to  resist,  and  therefore  falls  within  the 
word  menaces  used  in  the  statute.  Meg.  v. 
Miardy  1  Cox,  C.  C.  22. 

Where  a  person  demanded  a  shilling  from  the 
prosecntor,  and,  on  being  refused,  became  very 
abusive,  and  threatened  to  bum  np  the  prose- 
cutor, and  then  proceeded  to  make  an  attempt 
to  set  fire  to  a  stack  of  his  : — Held,  that  he  was 
liable  to  be  indicted  for  demanding  money  by 
menaces,  under  7  WiU.  4  4  1  Vict.  87,  c.  87,  s.  7. 
Beg.  V.  Taylor,  1  F.  &  P.  511. 

To  constitute  the  offence  of  demanding  money 
with  menaces,  nnder  24  &  26  Vict.  c.  96,  a.  46, 
the  menace  or  threat  must  be  of  a  character  to 
produce  in  a  reasonable  man  some  degree  of 
alarm  or  bodily  fear,  and  such  alarm  must  be  of 
a  nature  and  extoit  to  unsettle  the  mind  upon 
which  it  operates,  and  take  away  that  frea 
voluntary  action  which  constitutes  consent.  Btv, 
V.  Walton,  L.  &  0.  288 ;  32  L.  J.,  M.  C.  79 ;  9 
Jur.  Cn.8.)  259  ;  7  L.  T.  754  ;  11  W.  B.  348  ;  9 
Cox,  C.  C.  268. 

A  threat  to  imprison  a  man  upon  a  fictitious 
chai^  is  a  menace  within  24  25  Vict.  c.  96, 
s.  46.  Beg.  v.  Robertson,  L.  &  C.  483  ;  34  L.  J., 
M.  0.  85 ;  11  Jur.  (N.8.)  96  ;  11  L.  T.  386 :  13 
W.  B.  101  ;  10  Cox,  C.  C.  9. 

A  conviction  under  tlutt  section  is  good, 
although  the  money  has  been  actn^y  obtained. 
— lb. 

A  prisoner  was  convicted  for  demanding 
money  with  menaces,  with  intent  to  steal  the 
same.  The  prosecutor,  having  spoken  to  a 
female  in  the  street,  at  night,  the  prisoner,  a 
policeman,  came  up,  and  told  him  he  had  been 
talking  to  a  prostitute,  and  that  he  must  go  with 
him  to  Bridewell,  and  that  he,  the  prosecutor, 
was  under  a  penalty  of  11.  and  costs,  for  talking 
to  a  prostitute  in  the  streets ;  bnt  if  he  would 
give  him  6«.  he  might  go  about  his  business.  The 
prosecutor  thereupon  gave  him  is.  6d, : — ^Held^ 
that  the  conviction  was  right.  lb, 

Previoas  Statutes — FoBseision  obtained  by 
Threats.] — To  obtain  from  a  perwm  his  note  of 
hand  by  threatening  with  a  knife  held  to  his 
throat  to  take  away  his  life,  was  not  a  felonious 
stealing  of  the  note  within  2  Geo.  2,  c.  25,  s.  3, 
for  it  never  was  of  value  to,  or  in  the  peaceable 
possession  of,  such  person.  Bex  v.  Pkipoe,  3 
Leach,  C.  C.  673;  2  East,  P.  C.  699.  See  now  2i 
&  25  Vict  c.  96,  s.  48. 

If  a  person  with  menaces  demanded  a  sum  of 
money  of  another,  and  that  other  did  not  give  it 
to  him  because  he  had  it  not  with  him,  this  was 
a  felony  within  7  &  8  Geo.  4,  c.  29,  s.  6 ;  bnt  it 
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the  person  demanding  ttie  money  knew  that  the 
money  was  not  then  in  the  posaeeaion  of  the 
par<7,  and  only  intended  to  obtain  an  order  for 
the  payment  of  it,  it  was  otherwise.  il«ie  v. 
l»u»rd«,  6  Car.  ft  P.  615.  &»noto  34  ft36  Tict. 
c  96, 1.  4S. 

Tkreateniag  to  Sue  for  FenaltiM.]— Threaten- 
ing hy  letter,  or  otherwise,  to  pat  in  motion  a 
prosecution  by  a  public  officer,  to  recorer  penal- 
ties for  selling  Fryer's  Balsam  without  a  stamp 
(which  by  42  Qeo.  3,  c  86,  was  prohibited  to  be 
vended  withont  a  stamped  label),  for  the  purpose 
of  obtaining  money  to  stay  the  prosecution,  is 
not  such  a  threat  as  a  firm  and  prudent  man  may 
not  be  expected  to  resist,  and  therefore  is  not  in 
itself  an  indictable  offence  at  common  law,  al- 
though it  is  alleged  that  the  money  was  obtained  ; 
no  r^erence  being  made  to  any  statute  which 
prohibits  such  attempt.  Beet  y.  AnUAertoH,  6 
East,  126  ;  2  Smith,  305  ;  8  R.  R.  428. 

But  it  seems  that  such  an  offence  is  indictable 
upon  18  Eliz.  c.  5,  s.  4,  for  regulating  common 
informers,  which  prohibits  the  taking  of  money, 
without  consent  of  court,  under  colour  of  pro- 
cess, or  without  process,  from  any  person  upon 
pretence  of  any  offence  against  too  penal  law. 

Bat  no  indictment  for  any  attempt  to  commit 
Bocfa  a  statutable  mlsdemeaaour  can  be  sostaioed 
as  a  misdemeanour  at  common  law,  without  at 
least  bringing  the  offence  intended  within,  and 
laying  it  to  be  against,  the  statute.  lb. 

Though  if  the  party  so  threatened  bad  been 
alleged  to  be  guilty  of  the  offence  imputed  within 
the  statute  imposing  the  duty  and  creating  the 
penalty,  such  an  attempt  to  compound  and  stifle 
a  public  prosecution  tor  the  sake  of  private 
lucre,  in  fraud  of  the  revenue,  and  against  the 
policy  of  the  statute,  which  gives  the  penalty 
as  auxiliary  to  the  revenue,  and  in  furtherance 
of  public  justice  for  example's  sake,  might  also, 
upon  general  principles,  have  be^  deemed  a 
Bofficient  ground  to  sastain  the  indictment  at 
common  law.  lb. 

Thnatmins  to  FnkUsb  LiboUoot  Kattor.1— 

On  an  indictment  for  threatening  to  publifh 
certain  matter  with  intent  to  extort  mon^,  it  is 
not  neoessary  that  the  matter  should  be  libdloos. 
Beg.  V.  CoghUaty  4  F.  ft  F.  316. 

 Evideneo.] — Counts  under  s.  3  of  6  &  7 

Tict.  c.  9ti,  charging  the  defendants  with  unlaw- 
fnl^  offering  to  prevent  the  pabltshlng,  and  with 
threatening  to  publish  certain  matters  touching 
the  prosecutor,  with  intent  to  extort  money,  are 
not  supported  by  evidence,  that  they  attempted 
to  obtain  the  money  by  leading  the  prosecutor  to 
believe  that  an  information  would  be  laid  against 
him  by  one  G.,  for  an  offence  relating  to  the  post- 
horse  duties,  and  that  they  lud  the  means  of 
preventing  the  proceedings  and  would  prevent  it 
on  being  paid  a  sum  of  money.  Beg.  t.  TiOei,  6 
Cox,  C.  0.  441. 

 Intent  may  be  Implied  or  Imferred.] — 

An  intent  to  extort  money  may  be  implied  from 
the  circumstances,  and  does  not  require  an  ex- 
press demand  of  money.  Beg.  v.  OogklaTi,  4  F. 
ft  F.  316. 

But.  if  it  appears  that  the  object  is  to  compel 
the  delivery  oi  accounts  of  monejv  honestly  be- 
lieved to  be  due  and  owing,  there  is  no  evidence 
of  the  intent.  Ih. 


Actnal  DmbmA  aot  BMOMary.J—To  rapport 

an  indictment  for  demanding  money  with  men- 
aces and  by  force  with  intent  to  steal,  it  is  not 
necessary  to  prove  an  actual  demand  which  xaKj 
be  implied  from  the circamBtaiices.  Bet-v.Jan- 
eim,  1  Leach,  G.  G.  267. 

Withont  BeaiODaUe  w  PMbabI*  Oftwt.V- 

The  words,  "  withont  any  reasonable  or  prohaDle 

cause,"  in  7  ft  8  Geo.  4,  c.  29,  9.  8,  concerning 
sending  threatening  letters,  apply  to  the  money 
demanded,  and  not  to  the  accnaation  threaten^ 
to  be  made.    It^g.  v.  MamUton,  1  Car.  ft  K.  212. 

The  words  "  without  any  reasonable  or  pro- 
bable cause,"  in  7  ft  8  Geo.  4,  c.  29,  s.  8,  must  be 
taken  to  apply  to  the  state  of  the  prisoner's 
mind  at  the  time  of  making  the  demand  ;  and 
the  jury  must  look  at  all  the  circumstances  for 
the  purpwse  of  deciding  whether  at  that  time 
the  prisoner  bon&  fide  believed  that  she  or  he 
had  reasonable  canoe.  Beg.  v.  Miard,  1  Cox,  C. 
C.  32. 

Talaable  SMori^— What  ia.]— Husband  and 
wife  were  indicted  under  24  ft  23  Vict.  c.  96, 
s.  48,  for  having  by  thnats  of  violence  and 
restraint  induced  the  prosecntor  to  write  and 
affix  his  name  to  the  following  document  :— 
"  London,  July  19th,  1876.  I  hereby  ^{Tce  to 
pay  you  1001.  on  the  27th  inst.,  to  prevent 
any  action  against  me '  : — Held,  that  this  doca- 
ment  was  not  a  promissory  note,  but  was  an 
i^reement  to  pay  money  upon  a  valid  considera- 
tion  which  could  be  sued  upon,  and  was  there- 
fore a  valuable  security.  Beg.  v.  John,  13  Cox, 
C.  C.  100. 

To  constitute  a  valuable  security  within  the 
statute  an  instrument  need  not  be  negotiable. 
lb. 

ii.  Threatening  to  Aeetm  tf  Crime. 

Onilt  or  InnoosBOB  DnmaterlaL] — On  the  trial 
of  an  indictment  for  threatening  to  accuse  of  an 

infamous  crime  in  order  to  extort  money,  the 
guilt  or  innocence  of  the  party  threatening  is 
quite  immaterial.  Beg.  v.  Craekiult,  10  Oox, 
C.  C.  408. 

Whether  the  crime  of  which  the  prisoner  was 
accused  by  the  prosecutor  was  actually  com- 
mitted is  not  material  in  this,  that  the  priscmer 
is  equally  guilty  if  he  intended  by  such  accusa- 
tion to  extort  money.  Beg.  r.  Bieharde,  11  Cox, 
C.  C.  43. 

But  it  is  material  in  coniddering  the  qnestio* 
whether,  under  the  circumstances  of  the  cmcv 
the  intention  of  the  prisoner  was  to  extort 
money,  or  merely  to  compound  a  felony,  lb. 

Intent  may  he  Implied  or  Inftored.]  — A 

prisoner  was  indicted  under  7  ft  8  Geo.  4,  c  29, 
8.  8,  in  a  first  count,  for  fekmioosly  aeenaii^  A. 
of  a  certain  infamous  crime,  that  is  to  aay,  at 
having  made  to  the  prisoner  a  certain  soUcitatioB, 
whereby  to  move  and  imiuce  the  pristmer  to 
commit  with  him,  the  crime  of  sodomy,  with  a 
view  to  extort  and  gain  money  from  him ; 
second  count,  charging  the  same  offence  some- 
what differently : — Held,  that  the  evidence  was 
not  snfflcient  to  prove  the  intent  laid.  Beg.  v. 
Middlediteh,  1  Den.  C.  C.  92  ;  2  Cox,  C.  C.  313. 

Where  a  prisoner  is  indicted  for  feloniou^y 
sending  a  letter,  threatening  to  accuse  of  ao 
infamous  crime,  with  intent  to  extort  money, 
both  the  threat  and  the  intent  may  be  inferred. 
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even  against  the  declaration  of  the  prisoner  at 
the  time,  and  in  the  absence  of  express  proof, 
from  the  letter  itself,  from  his  previous  ana  con- 
temporaneous, and  even  from  hisaubseqaent  con- 
dnct  and  expreouons  to  third  parties.  Seg.  v. 
Menage,  8  F.  ft  F.  310. 

ThiMt  tt  Aeme.] — The  threatening  to  accuse, 
under  7  ft  8  Geo.  4,  c.  29,  s.  8,  need  not  be  a 
threat  to  acoase  before  a  judicial  tribunal  ;  a 
threat  to  charge  before  any  third  person  is 
CTough.  Bea  v.  RobintOH,  2  M.  ft  Bob,  14  ;  2 
Lewin,  C.  C.  278. 

Sending  a  letter  threatening  to  accuse  the 
proBecator  of  having  made  overtures  to  the 
priBOoer  to  commit  sodomy  with  him,  did  not 
threaten  to  charge  such  an  infamous  crime  as 
to  be  within  4  Oco.  4,  c.  64,  s.  3.  Rex  T.  Mick- 
nan,  I  M.C.  C.84. 

When  it  was  proved  that  a  prisoner,  to  obtain 
moneys,  said  to  the  prosecotor,  "  If  you  do  not 
assist  me,  I  will  say  you  took  indecent  liberties 
with  me  some  time  ago"  t — Held,  not  sufficient  to 
snstain  a  connt  which  charged  that  he  threatenetl 
to  accuse  the  prosecutor  of  having  attempted 
and  eodesToared  to  commit  with  him  the 
abominable  crime.  Seff.  t.  Norton,  8  Car.  ft  P. 
«71. 

A  person  threatening  A.'s  father  that  he  would 
accuse  A.  of  having  committed  an  abominable 
offence  upon  a  marc  for  the  purpose  of  putting 
off  the  mare,  and  forcing  the  fether,  under  terror 
of  the  threatened  charge,  to  bay  and  pay  for  her 
«t  the  prisoner's  price,  is  gnilty  of  threatening 
to  accuse  with  intent  to  extort  money,  within 
34  ft  26  Vict.  c.  96,  s.  47.  Riv-  t.  Redman, 
36  L.  J..  M.  C.  89  ;  L.  R.  1  C.  C.  12  ;  11  Jnr. 
<MA)  960  ;  13  L.  T.  803  ;  14  W.  K.  56  ;  10  Cox, 
C.  0. 169. 

Qmia«i  fw  Juy.]— The  prisoner  was  proved 
to  have  made  the  accusation  in  these  words,  "  I 
charge  this  man  with  indecently  assaulting  me  "  : 
— ^Hdd,  that  it  was  a  question  for  the  jury — 
taking  into  consideration  the  prisoner's  conduct 
throughout  the  transaction — whether  by  those 
words  he  did  not  mean  to  allege  that  the  pro- 
secutor  had  solicited  him  to  the  conmiission  of 
an  onnatoral  offence.  Reg.  t.  Cooper,  3  Cox, 
C.  0.  647. 

Where  the  chaige  made  by  the  prisoners  was 
one  specidcally  of  an  indecent  assault : — Held, 
that  it  was  for  the  jury  to  take  into  their  con- 
sideration not  only  the  chai^  itself,  but  the 
oondnct  <sl  the  prisoners  generally,  for  the  ptu> 
pose  dF  deciding  what  was  the  nature  of  the 
sccoaation  they  intended  to  prefer.  Reg.  v. 
Mrofnai,  4  Cox,  C.  0.  404. 

iii.  IndietmeHt. 

FeiMU  bdietaUe.]— Where  a  vife  wrote  a 
threatening  letter,  and  the  hosband  carried  it  to 

the  party  threatened  : — Held,  that  the  husband, 
though  privy  to  the  writing,  was  not  within  9 
Geo.  1.  c.  22,  and  27  Geo.  2,  c.  16,  nor  could  the 
wife  idone  be  convicted  unless  ehe  wrote  and 
sent  it  without  the  husband  who  delivered  it 
being  privy  to  the  contents.  Rob  v.  Sammond, 
3  Bast,  P.  0. 1119  ;  1  Leacb,  0.  0.  444. 

Poim  of.] — ^An  indictment  charging  that  a 
prisoner  "did  feloniously  and  maliciously,  with 
intent  to  extort  money,  charge  and  accuse  A. 
with  having  committed  the  horrible  and  detest- 


able crime,  and  feloniously,  Sec,  menace  and 
threaten  to  prosecute  the  said  A.,"  was  not  good 
under  4  Geo.  4,  c.  24,  s.  3.  Rex  v.  Abgood,  2  Car. 
ft  P.  436. 

 To  obtain  Bill  not  Kmey.]— An  indict- 
ment on  31)  Geo.  2,  c.  24,  for  seniUng  a  threaten- 
iug  letter,  intended  to  extort  and  gain  mon^, 
could  not  be  supported  by  showing  a  letter 
threatening  to  accuse  the  prosecutor  of  an  un- 
natural crime,  if  he  did  not  give  up  a  ccrttun 
bill  drawn  by  the  prisoner,  of  which  the  pro* 
sccator  was  the  holder.  Re^  t.  Mater,  3  East, 
P.  C.  1116  ;  3  Leach,  C.  C.  772. 

By  whom  Offence  Committed.] — ^An  indictment 

on  4  Geo.  4,  c.  54,  s.  5,  for  demanding  money, 
must  have  distinctly  shown  by  whom  it  was 
demanded.   Rex  v.  DanUey,  I  U.  C.  C.  90. 

Who  Threatened,]— And  an  indictment  on 
the  same  statute  by  threatening  to  accuse,  &c., 
must  have  positively  shown  who  was  threatened. 


To  whom  Beenrity  BelMigsd.] — On  an  indict- 
ment for  threatening  to  accuse  of  an  infunoua 
crime,  with  intent  to  extort  a  certun  security  for 
money,  it  is  not  necessary  to  aver  to  whom  the 
itccnrity  belonged.  Reg.  t.  Tiddeman,  4  Cox, 
C.  C.  889. 

XiStter  to  be  Set  Ont.]— An  indictment  for 
sending  a  threatening  letter  must  set  out  the 
letter.  Sex  t,  Uoyd,  2  East,  P.  C,  1128.  B.  P., 
Reg.  T.  Hunter,  2  Leach,  0. 0. 631. 

iv.  Trial  and  Eeidence. 

Praetiee — Venue.]— The  offence  of  sending  a 
threatening  letter  may  be  laid  in  the  oonnty 
where  it  is  delivered  by  the  post  to  the  pro- 
secutor. Rex  T.  Emr,  2  Bast,  P.  0. 1 1 36.  8.  P., 
Rex  v.  Oirdtoood,  3  Bast,  P.  C.  1120  ;  1  Leach, 
C.  C.  142. 

  Inspeotion  of  Letter.]— If  a  party  ia 

indicted  for  sending  a  threatening  letter,  the 
court  will,  on  the  motion  of  the  prisoner's  counsd, 
as  soon  as  the  bill  is  found,  order  that  the  letter 
be  deposited  with  the  officer  of  the  court,  that 
the  prisoner's  witnesses  may  inspect  it.  Rex  v. 
Sdrrie,  6  Car.  ft  P.  106. 

Sridooe— Tb  show  flnUt  of  Fxosevnter.]— The 

prosecutor  may  be  cross-examined  with  a  view 
to  show  that  he  is  really  guilty  of  the  offence 
imputed  to  him,  yet  no  evidence  will  be  allowed 
to  be  given,  even  in  cross-examination,  by  another 
witness,  to  prove  that  the  prosecutor  is  really 
guilty.   Reg.  v.  CVackHeli,  10  Cox,  C.  C.  408. 

 Xnewledga  of  Gonteats  <rf  Letter.]— The 

bare  delivery  of  a  letter  containing  tnreata, 
though  sealed,  is  evidence  of  a  knowl«ige  of  its 
contents.  Rex  v.  Girdwood,  1  Leach,  C.  C.  142 ; 
2  East,  P.  C.  1120. 

 Proof  of  sereral  Letters.] — Indictment, 

with  three  coanta  for  three  separate  letters.  It 
was  proposed  to  prove  the  sending  of  M  three  : 
— Held,  that  evidence  of  one  only  was  admissible. 
Reg.  V.  Ward,  10  Cox,  C.  C.  42. 

 Ot  soidlng  Letter.]— Affixing  a  threatoi- 
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ing  letter  on  a  gate  in  a  public  highway,  is  some 
evideoce  to  go  to  the  jury  of  a  sending  thereof. 
Mtfg.  V.  WUluivit,  1  Cox,  C.  C.  16. 

A  prisoner  wa^  indicted  for  sending  a  threaten- 
ing letter,  Th^  only  eviflcnce  against  him  was 
his  own  statement,  that  he  ahoi^d  never  have 
written  it  btfc  for  W.  Q. : — Hekl,  not  safficient. 
Sex  Y.  Bowe,  7  Car.  k  F.  S68. 

—  Letter  iB^ropnlr  addzMiad.]— When 
there  is  no  person  in  existence  the  precise 
ntune  which  the  letter  bears  as  its  address,  it  is 
a  question  for  the  jury  whether  the  party  into 
whose  hands  it  falls  was  really  the  one  for  whom 
it  was  intended.  Reg.  t.  Oarrvthen,  1  Cox,  C.  C. 
138. 

  Other  Cases  to  show  Intent.] — On  the 

trial  of  an  indictment  for  threatening  to  accuse 
the  prosecntor  of  an  infamons  crime  with  intent 
to  extort  mone^,  it  was  proved  that  the  prisoner 
had  gone  up  to  the  prosecntor  and  said  to  him, 
"  If  you  do  not  give  me  a  sovereign  I  will  charge 
yon  with  an  indecent  assault": — Held,  that 
inasmuch  as,  if  the  jury  believed  that  such 
language  had  been  used  by  the  prisoner,  the 
intent  was  manifest,  evidence  for  the  prosecution 
tending  to  show  that  the  prisoner  had  made  a 
Bimilar  charge  two  yean  before  ooght  not  to  be 
admitted.  Rt^.  v.  MDonwll,  5  Cox,  0.  C. 
163. 

On  the  trial  of  an  indictment  for  accusing  a 
person  of  an  tinnatural  crime  with  intent  to 
extort  mon^ — the  prisoner  being  a  stddier,  and 
the  accusation  having  been  made  while  he  was 
on  duty  as  sentry — evidence  of  declarations 
made  by  him  on  a  former  occasion,  on  coming 
off  guani,  that  he  had  obtained  money  from  a 
gentleman  by  threatening  to  take  him  to  the 
guard-house  and  accuse  him  of  an  unnatural 
crime,  is  admissible.  Itt$.v.  Cbowr,  3  Cox,C.C. 
547. 

What  Admissible  to  shoir  Xeaning  of  Letter.] 

— If  the  terms  of  a  threatening  letter  are  doubtful 
as  to  the  exact  accusations  the  prisoner  meant  to 
threaten,  his  declarations  subsequently  made,  on 
being  asked  what  he  meant  to  impute,  are 
evidence  to  explain  the  meaning  of  the  letter. 
Mew  V.  Tucker,  Car.  C.  L.  288;  1  M.  C.  C. 
134. 

On  the  trial  of  an  indictment  for  threatening 
to  accuse  a  person  of  an  abominable  crime,  with 
intent  to  extort  money,  and,  by  intimidating  the 
part^  by  the  threat,  in  fact  obtaining  the  money, 
the  ]ury  need  not  confine  themselves  to  the  con- 
sideration of  the  expressions  used  before  the 
money  was  given,  bat  may,  if  those  expressions 
are  equivocal,  connect  with  them  what  was 
afterwards  said  by  the  prisoner  when  he  was 
taken  into  custody.  Reg.  v.  A'ain,  8  Car.  k,  F. 
187. 

The  prisoner  sent  to  the  prosecutor  a  letter,  the 
language  of  which  w;is  ambiguous  : — Held,  that 
the  prosecutor  might  be  asked  what  appeared  to 
him  to  be  the  meaning  of  the  letter.  Reg.  v. 
Sendy,  4  Oca,  C.  C.  243. 

Evidence  is  admissible  to  show  tba-t,  under  the 
particular  circomstances,  the  words  in  such  a 
letter  have  not  their  ordinary  meaning,  but  the 
meaning  imputed  to  them  upon  the  record,  and 
therefore  the  witness  may  be  asked  whether  he 
understood  the  meaning  to  be  that  which  the 
record  imputed.  Jb. 

Wliat  AdmiMiUs  in  Can  of  A«wi»riM.1— 


Where  an  accessory  after  the  fact  to  a  charge 
of  sending  threatening  letters,  is  tried  in  the 
absence  of  the  principal,  the  letters  so  written 
and  sent  by  the  principal  are  evidence  on  the 
triaL   Reg.  y.  SantOl,  3  Cox,  O.G.L97. 

D^Mitions  of  friionerf,  when  AdmiidUs 

agiiut  thsm.] — On  a  charge  of  threatening  to 
accuse  of  an  infamous  crime,  it  appeared  that 
the  prisoner  had  made  a  charge  betere  a  magis- 
trate against  the  prosecntor  ^  endeavouring  to 
excite  one  t&m  to  the  commiaBion  at  an 
unnatural  offence : — ^Held,  that  the  depositionB 
of  the  prisoners  upon  that  occasion  were  admis- 
sible ^inst  tbeoi.  Reg.  y.  BraynM,  3  Cox, 
C.  C.  402. 

When  before  the  m^istrate  the  prisoners  were 
separately  cross-examined  as  to  their  being 
t(^ether  on  the  day  when  the  offence  was  alleged 
to  have  been  committed,  how  they  had  been 
occupied,  &c.,  and  their  answers  were  so  contia- 
dictory  in  themselves  and  so  inccmsistCTt  with 
each  other,  that  the  magistrate  dismissed  the 
charge  against  the  then  defendant,  and  bound  him 
over  to  prosecute  the  prisoner  for  endeavouring 
to  extort  money  by  threats : — Held,  that  the 
answers  elicited  tm  such  croes-examination  were 
not  admissilde.  lb. 


o.  In  a  DwelUnff-hovae. 

How  Value  ABeertalned.] — If  a  prisoner,  who 
was  in  the  service  of  the  prosecutor,  stole  a 
quantity  of  lace  in  several  pieces,  the  pieces 
together  being  above  61.  In  value,  and  lunugfat 
them  all  out  3  his  master's  house  at  the  same 
time,  this  was  a  capital  offence,  although  it  was 
shown  that  the  priscmer  had  the  opportunity  of 
stealing  the  lace  oy  a  piece  at  a  thne,  and  that 
no  one  of  the  pieces  was  worth  62.  ResB  t. 
Jffnes,  4  Car.  &  P.  217. 

Dwelling-honie — ^What  Is.] — Stealing  in  a  bed- 
room over  a  stable  in  a  yard,  not  under  the  same 
roof,  nor  having  any  direct  communication  wiUi 

the  house  in  which  the  prosecutor  resides,  can- 
not be  properly  charged  as  a  stealing  in  his 
dwcUing-house.  Rex  v.  TurTier,  6  Car.  &  P.  407. 

If  one,  on  going  to  bed,  puts  his  clothes  and 
money  by  the  bed-side,  they  are  under  the  pro- 
tection of  the  dwelling-house,  and  not  of  the 
person  ;  and,  therefore,  a  party  stealing  them 
may  be  convicted  of  stealing  in  a  dwelling- 
house.    Rfx  v.  TJuaia-g,  Car.  C.  L.  295. 

A  man  went  to  bed  with  a  prostitute,  having 
put  his  watch  in  his  hat  on  the  table  ;  the 
woman  stole  his  watch  whilst  he  was  asleep 
Held,  that  the  offence  was  that  of  stealing  in 
a  dwelling-house.  Reg.  v.  Hamiltim,  8  Car.  t 
\\  49. 

Things  under  Froteotion  of  House.] — ^Under 
12  Anne,  st.  1,  c.  7,  the  larceny  must  have  been 
of  things  under  the  protection  of  the  house,  and 
not  of  any  person  within  it,  therefore  not  of 
money  in  the  pocket.  Rex  v.  Oveett,  2  East, 
P.  C.  645  ;  2  Leach,  C.  0.  572. 

Property  left  by  mistake  at  a  house  and 
delivered  to  the  occupier,  under  the  sappodtion 
that  it  was  for  one  of  the  persons  in  the  house, 
is  entitled  to  the  protection  of  the  house.  Bt 
V.  Carrelh  I  M.  0.  0.  89. 

If  goods  are  under  the  protection  the  peraoa 
of  the  prosecutor  at  the  timethey  are  atolea,  the 
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offence  is  not  lanxny  in  a  dwelling-house.  Rex 
T.  OumpbeU,  2  Leach,  C.  C.  661. 

OuMt'B  Ooodi  Stolen  by  Lodger.] — The  goods 
of  a  lodgep'a  guest  are  under  the  protection 
of  the  dwelling-house  ;  therefore  a  lodger  who 
invites  a  man  to  his  room,  and  then  steals  his 
goods  to  the  valae  of  40«.  (now  when  not 
about  hia  peraon,  is  liable  to  be  foond  guilty  of 
staging  in  a  dwielling-honse.     Rew  v.  Taflor, 

B.  Jc  B.  418. 

Stolen  by  Owner  of  Hooh.]-— Stealing  in  a 
dwelling-hoDse  to  the  value  of  ol.  or  more  by  the 
owner  of  the  honse  was  within  7  &  8  Geo.  4,  c. 
29,  8. 12.  Botoden,  2  M.  C.  C.  2S5;  1  Car. 

&  K.  147.   Contra,  jRex  t.  Thompton^  1  Leacb, 

C.  C.  338  ;  2  East,  P.  C.  644 ;  Rex  T.  Oimld,  1 
Leach,  C.  0.  217  ;  2  East,  P.  C.  644. 

Indictment— Two  Coonti.] — A.  and  B.  were 
found  guilty  on  an  indictment  containing  two 
connts — (me  for  stealing  in  a  dwelling-house 
above  the  value  of  hi.,  and  the  other  for  simple 
larceny,  and  the  judgment  was,  that  they  shoukl 
be  transported  for  ten  years  for  the  felony  afore- 
said : — Held,  that  the  judgment  was  bad  ;  as 
either  the  indictment  8Jleg«l  one  felony  in  two 
counts,  in  which  case  the  judgment  was  bad  for 
uncertainty,  the  court  not  having  the  power  to 
apply  it  to  the  particular  count  in  the  indict- 
ment which  would  support  it ;  or,  it  alleged  a 
separate  felony  on  each  count,  in  which  case,  the 
jury  having  found  but  one  offence,  the  judgment 
is  bad,  because  the  word  felony  cannot  be 
treated  as  nomen  collectionis.  Campbell  v.  Reg., 
2  New  Sess.  Cas.  297;  11  Q.  B.  799;  17 
h.  J.,  M.  C.  89  ;  12  Jur.  117  ;  2  Cox,  C.  C.  463— 
Ex.  Ch. 

 Puti«nlar  Ooodi  need  not  be  Specified.] 

— In  an  indictment  for  attempting  to  steal  goods 
in  a  dwelling-house,  it  is  not  necessary  to  specify 
any  particular  article  or  articles.  A  gtneral 
allegation  of  an  attempt  to  stciil  ''trtMnis  and 
chattels  of  A."  is  sufficient.  Reg.y.  Jnhnxim,  L. 
is.  C.  489  J  34  L.  J.,  M.  C.  24;  10  Jur.  (N.S.) 
1160  ;  11  L.  T.  389 ;  13  W.  B.  101 ;  10  Cox,  C. 
C.  13. 

With  Kenaces  or  Threat!  — Indiotment.]  — 

An  indictment  for  stealing  in  the  dwelling-house, 
persons  being  therein  and  put  in  fear,  must  state 
Aat  the  persons  were  put  in  fear  by  the 
prisoners.  Bex  v.  Et&eringtiyn,  2  Leach,  C.  C. 
671  :  2  East,  P.  C.  635. 

 Who  are  7rinoipal8.] — In  order  to  con- 
stitute the  offence  of  stealing  in  a  dwelling- 
house,  and  by  menaces  and  threats  putting 
persons  being  therein  in  bodily  fear,  it  is  not 
necessary  that  all  the  persons  engaged  in  the 
crime  r^onld  be  actually  in  the  house  ;  and  if  one 
remains  ontside  he  may  be  equally  guilty  of 
UBlng  menaces  and  threats  if  there  was  a  com- 
mon  purpose  to  inspire  ten-or.  Reg.  v.  Murphy, 
6  Cox,  C.  C.  340. 

—  Svidenee.] — ^A  threat  to  a  penon  out^de 
the  house  Is  not  virithin  the  words  of  the  statute, 
but  it  is  a  circumstance  from  which  the  jury 
may  infer  tiie  Une  of  conduct  inside  the  house. 

The  act  of  placing  persons  with  their  faces 
against  a  wall,  and  desiring  them  not  to  look 


round,  without  the  use  of  any  actual  violence,  is 
evidence  of  an  intention  to  obtain  money  by 
threats,  and  the  bodily  fear  may  be  inferred, 
although  the  persons  so  treated  may  deny  that 
such  acts  created  alarm  or  fear.  lb. 


d.  In  Mum&otorlea. 

Ooodi — Fxoeeu  of  Kanafiwtare.] — Where  on 
an  indictment  on  18  Geo.  2,  c.  27,  for  stealing 
yam  ont  of  a  bleacbing-gronnd,  it  appeared  that 

the  yarn  had  been  spread  on  the  ground,  but  at 
the  time  of  the  theft  was  in  heaps,  in  older  to  be 
carried  into  the  house  : — Held,  that  as  there  was 
no  occasion  to  leave  it  in  that  state,  it  was  not 
within  the  statute,  which  uses  the  words,  "  laid, 
placed,  or  exposed,  during  any  stage,  process,  or 
progress  of  manufacture,  in  any  building,  field, 
or  other  place."  Rex  v.  HugilL  2  Russ.  C.  &  M. 
40S. 

Goods  remain  in  "  a  stage  process  or  progress" 
of  manufacture  "  within  s.  3  of  7  &  8  Ueo.  4,  c 
30,  though  the  texture  is  complete,  provided  the> 
are  not  yet  brought  into  a  condition  fit  for  sale 
Rese  V.  Woodkfad,  1  M.  &  Bob.  649. 

Bnildinf  used  for  Kmalketiirinff.]— On  an 

indictment  on  18  Geo.  2,  c.  27,  for  staling  calico 
placed  to  be  printed,  &c.,  in  a  building  made  use 
of  by  a  calico  printer,  tor  printing,  drying,  &c.  : 
— Hel<l,  that  in  order  to  support  the  capital 
charge,  it  was  necessary  to  have  proved  that  the 
building,  from  which  the  calico  was  stolen, 
was  made  use  of  either  for  printing  or  dning 
calico.  Rex  v.  I)ix»n,  K.  &  U.  63  ;  1  East,  P.  C. 
612. 

Plaoa— What  Is.]— By  17  Geo.  3,  c.  56,  s.  10, 
it  shall  be  hiwful  for  any  two  justices,  upon  com- 
plaint made  to  them  upon  oath  that  thoe  is 
cause  to  suspect  that  purloined  or  erabexiJed 
materials,  used  in  certain  mannfactures,  are 
concealed  in  any  dwelUng-house,  outhouse,  yard, 
garden,  or  other  place  or  places,  to  issue  a  search 
warrant  for  the  search,  in  the  daytime,  of  every 
such  dwelling-house,  &c. ;  and  if  any  mch 
materials,  suspected  to  be  purloined  or  embezzled, 
are  found  therein,  to  cause  the  same,  and  the 
person  in  whose  house,  outhouse,  yard,  garden, 
or  other  place  they  are  found,  to  be  brought 
before  two  justices  ;  and  if  the  person  shall  not 
give  an  account  to  their  sati-sfaction  of  how  be 
came  by  the  same,  he  shall  be  adjudged  guilty 
of  a  misdemeanour : — Held,  that  a  warehouse 
occupied  for  business  purposes  only,  and  not 
within  the  curtilage  of  or  connected  with  any 
dwelling-house,  was  a  place  within  the  section. 
Reg.  V.  Eilmu7idgon,  2  El.  &  El.  77  ;  28  L.  J.,  M. 
C.  213;  5  Jur.  (NJ9.)  1351;  7  W.  B.  666 ;  8 
Cox,  0.  C.  212. 

e.  From  Ulses. 

Bemoval  with  Intent  to  Defraud.] — Before 
2  ac  3  Vict.  c.  58,  s.  10,  it  was  not  larceny  for 
miners  employed  to  bring  ore  to  the  surface,  and 
paid  by  the  owners  according  to  the  quantity 
produced,  to  remove  from  the  heaps  of  other 
miners  ore  produced  by  them,  and  add  it  to  their 
own,  in  order  to  increase  their  wages,  the  ore 
still  remaining  in  the  possession  of  the  owners. 
Rex  V.  Webb,  1  M.  C.  C.  431. 

Indictment.]— An  indictment  alleging,  that 
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A.  B.,  C.  D.,  and  persons  employed  in  a  mine,  in 
the  parish  of,  &c.,  in  the  county  of  Cornwall,  diil 
8t«il  ore,  the  property  of  the  ad  venturers  in  the 
said  mine,  then  and  uiere  being  found,  does  not 
BufficleDtly  show  the  ore  to  have  been  in  the 
mine  when  stolen.  Beg.  t.  JV-er«w*r,  2  U.  & 
Bob.  476. 

Trial— Eleettott  of  Conuti.]— Where  a  prisoner 
was  indicted  in  one  count  for  stealing  from  the 
mine  o£  H.  J.  O.  coal,  the  property  of  H.  J.  G., 
and  in  the  same  count  for  stealing  from  the. 
mines  of  thirty  other  proprietors  coal,  the 
property  of  each  of  such  other  proprietors,  and  it 
speared  that  all  the  coal  so  allied  to  have  been 
stolen,  had  been  raised  at  one  shaft : — Held, 
first,  that  the  prosecntor  could  not  be  called  npon 
to  elect  on  which  charge  he  would  go  to  the  jury. 
Seg.  T.  BUasdale,  S  Oar.  ft  K.  76o. 

 Sridenoa    of   other   Cases.]  —  Held, 

secondly,  that  although,  for  the  sake  of  con- 
venience, in  trying  the  prisoner  the  judge  might 
direct  the  jury  to  confine  their  attrition  to  one 
particular  charge,  jet  that  the  prosecntor  was 
entitled  to  giro  evidence  in  support  of  all  the 
charges  in  the  indictment.  lb. 

Held,  thirdly,  that  proof  of  such  charges 
might  be  relied  on,  in  order  to  show  a  felonious 
intent.  /*. 

£  From  flhlp*  In  Ports  or  on  NaTlffable 
Bivers. 

lavage.] — The  In^agc  of  a  passenger  going 
by  a  steamboat,  was  within  the  words  "  go<^  or 
merchandise  "  in  7  fc  8  Geo.  4,  c.  29,  s.  17.  Jtea 
V.  Wright,  7  Car.  &  P.  159. 

Btealing  on  a  Orssk.] — An  indictment  for 
stenling  goods  on  a  navigable  nver  was  not 
entisfi^  by  evidence  of  a  stealing  on  one  of  its 
creeks.  Bex  v.  Pike,  1  Leach,  C.  C.  317 ;  2 
East,  P.  C.  647. 

g.  Abroad  or  on  the  Hig-h  Seas. 

Jurisdiction  on  High  Seas.]— If  a  person  is 
apprehended  in  a  borough  for  a  larceny  com- 
mitted on  the  high  seas,  he  may  be  tried  for  that 
larceny  before  the  court  of  quarter  sessions  of  the 
borough.  Ilea.  v.  Peel,  L.  it  C.  331  ;  32  L.  J., 
H.  C.  65  ;  8  Jur.  (N.8.)  1185  ;  7  L.  T.  336  ;  11 
W.  B.  40  ;  9  Cox,  C.  C.  220. 

Piratically  stealing  a  ship's  anchor  and  cable 
was  a  capital  offence  by  the  marine  laws,  and 
triable  under  28  Hen.  8,  c.  15  ;  39  Geo.  3,  c.  37, 
not  extending  to  this  case.   Rex  v.  Cnrl'mg, 

B.  &  B.  123.    And  tee  pwt,  col.  1717  et  seq. 

 Offenee  Committed  Abroad.] — A  person 

had  stolen  goods  in  Guernsey  and  brought  them 
to  England,  where  he  was  taken  and  committed 
for  trial : — Held,  that  Guernsey  not  being  a  part 
of  the  United  Kingdom,  he  could  not  be  con- 
victed of  larcei^,  for  having  them  in  his  posses- 
sion here,  nor  at  receiving  in  England  the  goods 
BO  stolen  in  OaeniBey.   Reg.  r.  Ifebruiel,  11  Cox, 

C.  C.  207. 

If  a  larceny  is  committed  out  of  the  kingdom, 
though  within  the  king's  dominions  (e.g.  in  Jer- 
sey), bringing  the  things  stolen  into  this  king- 
dom  wilt  not  make  it  larceny  here.  Jlex  v. 
Prowe$,  1  U.  C.  G.  349.  S.  P.,  Iteg.  v.  Madge,  9 
Car.  k.  P.  29. 


Borne  securities  were  transmitted  on  2nd  June 
by  the  prosecutor  to  a  customer  in  Paris  ;  they 
were  traced  safely  as  far  as  Calais,  and  were 
Btolai  from  the  train  after  leaving  that  [daoe ; 
on  the  4th  September  the  prisoner  was  found 
dealing  wi^  them,  and  was  tried  in  England  for 
larceny  and  feloniously  receiving: — Held,  that 
the  ootirt  had  no  jurisdiction,  and  that  the 
prisoner  must  be  acquitted.  Seg.  t.  Osrr,  15 
Cox,  0.  0. 131,  n. 

6.  Indictment. 

a.  Osmsrally. 

Things  Stolen  at  same  Time— Two  todiet* 
ments.] — Where  a  person  stole  two  pigs  belong- 
ing to  the  same  person  at  the  same  time,  and 
after  being  convicted  and  punished  for  steaUng 
one  of  the  pigs,  was  indicted  at  a  subsequent 
assize  for  stealing  the  other : — Held,  that  this 
might  legally  be  done  ;  but,  semble,  that  in  such 
a  CBXQ,  the  seccmd  prosecution  ought  not  to  be 
proceeded  witii.  J^.  t.  Brettetl,  Car.  ft  M. 
609. 

Statement  <tf  Yalos.]— The  origUud  distinction 

of  grand  and  petty  larceny  made  it  necessary,  in 
indictments  for  larceny,  to  allege  the  value  of 
the  chattel  stcden,  in  order  to  allot  the  punish- 
ment. ^.T.^anMf,  16H.&W.3S4;  16L.J., 
il.  C.  149. 

Though,  to  make  a  thing  the  subject  of  an  in- 
dictment for  a  larceny,  it  must  be  of  some  value, 
and  stated  to  be  so  in  the  indictment,  yet  it  need 
not  be  of  the  value  of  some  coin  known  to  the 
law,  that  is  to  say,  of  a  farthing  at  the  least. 
Beg.  V.  Jforrw,  9  Oar.  dc  P.  849. 

Attempt  to  Steal— False  Fretenee.]— A  count 

charging  the  prisoners  that  they,  by  false  pre- 
tences, did  attempt  to  steal  is  good.  Beg.  v. 
Bulloeh,  Dears.  C.  C.  663  ;  25  L.  J.,  M.  O.  92. 

Serrant.] — An  indictment  charged  that  A.  on, 
&c.,  being  the  servant  to  K.,  on  the  same  day, 
fcc,  one  gold  ring,  ice,  then  and  there  being  his 
goods  and  chattel,  feloniously  did  steal : — Held, 
that  the  fair  import  of  the  charge  was,  that  A. 
was  the  servant  of  K.  at  the  time  when  the 
theft  was  committed.  Bex  v.  Somerton,  7  B.  ft 
C.  463  ;  6  L.  J.  (0.8.)  M.  C.  22i 

An  indictment  charged  that  the  prisoner, 
whilst  a  servant  of  A.,  stole  the  money  of  A. 
The  prisoner  was  not  the  servant  of  A.,  but  the 
servant  of  B.,  and  the  money  which  he  stole  was 
the  mon^  of  B.,  but  in  the  possession  of  A.  as 
t)ie  agent  at  B. : — Held,  that  the  allegation  as  to 
the  prisoner  being  servant  might  be  rejected  as 
surplusage,  and  the  prisoner  convicted  of  8im]>le 
larceny,  the  money  being  properly  alleged  to 
)>e1ong  to  A.,  who  had  a  special  property  therein. 
Iteg.  V.  Jennings,  Dears,  ft  B.  447  ;  4  Jur.  (N.s.) 
146  ;  6  W.  R.  231  ;  7  Cox,  C.  C.  397. 

Ssquire.] — If  goods  are  laid  in  an  indictment 
as  "  the  property  of  A.  W,  G,,  Esq.,"  the  addition 
is  not  material,  and  if  he  is  not  an  esquire,  it  is 
no  ground  for  an  acquittal.  B'X  v.  OfthAe,  3 
Car.  ft  P.  230.  8.  P.,  Beg.  v.  Ke)jg,  2  Cox,  C.  C. 
225. 

FelonioTuly  taken  from  Company.] — In  an  in- 
dictment against  a  servant  the  West  India 
Dock  Compfuiy,  for  stealing  a  quantity  of  can- 
vas and  hesscn  belonging  to  the  company  from 
their  warehouses,  it  was  sufficient  to  state  the 
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popertrjr  to  be  **  the  goods  and  chattels  of  the 
West  India  Dock  Company,"  and  not  necesaaiy, 
notwi^istanding  the  worda  of  the  1  2  Will.  4, 
c.  52,  B.  138,  to  allege,  in  addition,  that  it  was 
felonionsly  taken  from  the  companT.  Beg.  t. 
Btoke,  8  Car.  &  P.  151. 

Felonionsly— Fartnenliip  Property  StoIeiL]— 

An  indictment  under  31  &  32  Vict.  c.  116,  s.  1, 
ailing  that  B.  was  a  member  of  a  co-partner- 
ship consiRting  of  B.  and  L.,  and  that  B.  being  a 
member,  eleven  bags  of  cotton  waste,  the  pro- 
perty of  the  co-partnership,  f^niooBly  did  steal, 
take  and  carry  away,  contnuy  to  the  statate,  is 
not  bad  for  introducing  the  word  "  feloniously." 
S^.  T.  SlUtertooHht  29  L.  T.  860  ;  13  Cox,  C.C. 
132. 

b.  Dsaorlption  of  Thinv  StoIeiL 

Of  tb»  Ooods  and  Ohftttels  of  A. — Borpliuage.] 

— In  an  indictment  for  larceny,  two  shillings 
stolen  were  described  as  "two  pieces  of  the 
current  silver  coin  of  the  realm,  called  Rhillin^, 
of  the  value  of  two  shillings,  of  the  goods  and 
chattels  of  S.  F. "  :  the  words  "  goods  and  chat- 
tels" may  be  rejected  as  snrplmage,  and  the  in- 
dictment la  good.  Beg.  v.  Barley,  8  New 
Sess.  Cas.  651  ;  T.  &  H.  lU  ;  1  Den.  C.  C.  450  ; 
2  Car.  iL  K.  974;  18  L.  J.,M.  G.  184;  IS  Jnr.544; 
8  Cox,  C.  C.  460. 

Where  an  indictment  alleges  stealing  in  a 
certain  pond  fish  "  of  the  goods  and  chattels  "  of 
the  prosecutor  :— Held,  that  these  wonts  might 
be  treated  as  surplusage.  Rem  -v.  Hundidon,  2 
East,  P.  C.  611. 

Amendment,  when  Allowed.] — A  man  was  in- 
dicted for  stealing  nineteen  shillings  and  sixpence. 
He  was  proved  to  have  stolen  a  aov^^gn : — 
Held,  that  by  14  ft  IS  Vict  c  100.  s.  1,  the  court 
at  the  trial  bod  power  to  amend  the  indictment, 
if  necessary,  by  substituting  the  word  "  money  " 
for  the  words  "  nineteen  shillings  and  sixpence," 
and  that  by  s.  18  the  indictment  so  amended  was 

E roved,    Reg.  v.  Gvmble,  42  L.  J.,  M.  C.  7  ; 
..  B.  2  C.  C.  I  ;  27  L.  T.  692  ;  21  W.  R.  299  ;  12 
Cox,  C.  C.  248. 

Talnable  Security  not  reUttng  to  Land.] — 

A  prisoner  was  convicted  on  an  indictment 
under  24  &  25  Vict.  c.  96,  a.  27,  for  8t«aling  a 
valuable  security,  to  wit,  an  agreement  between 
L.  and  C,  wherel^  C.  was  entitled  to  receive 
payment  certain  sums  of  money,  and  which 
sums  were  then  due  and  unsatisfied  to  C.  The 
sums  were  not  due  till  some  time  after  the  steal- 
ing:—Held,  that  since  this  section  limits  the 
term  valuable  security  to  securities  other  than  a 
document  of  title  to  lands,  it  is  material  in  an 
indictment  under  this  section  to  describe  the 
valuable  security,  so  as  to  show  that  it  is  within 
the  section,  that  the  dcscriptioo  given  ought  to 
have  been  proved,  and  tlmt,  since  it  had  not 
been  proved,  the  conviction  could  not  be  sup- 

rted.   Beff.  V.  Zowrie,  36  L.  J.,  H.  C.  24  ; 
B.  1  C.  G.  ei ;  16  L.  T.  632  ;  15  W.  K  S60  ; 
10  Cox,  0.  0.  S88. 

Pott-offlea  Order.  ]— A  postmffice  order  is  a 
warrant  or  order  for  the  payment  of  money,  and 
may  be  so  described  in  an  indictment  for  larceny. 
Beg.  V.  Giiehritt,  2  M.  C.  C.  233  ;  Car.  &  M.  224. 

lantL]— The  wotd  "pucd"  is  net  a  soflBcient 


description  of  goods  alleged  to  have  been  stolen. 
Beg.  V.  BoKneTf  9  Cox,  C.  C.  18. 

Votes  not  in  CirouUtitn.]— Banknotes  are 
properly  described  in  an  indictment  for  larceny 
within  section  18  <tf  14&15  Vict.c.  100,88  money, 
although  at  the  time  when  they  were  stolen  they 

were  not  in  circulation,  bat  were  in  the  hands  of 
the  bankers  themselves.  Bfi/.  v.  Wett,  Dears.  & 
B.  109  ;  2fi  L.  J.,  M.  C.  6  ;  2  JuT.  (NA)  1123  ; 
6W.  B.50;  7  Cox, C.  C.  183. 

Bpsoiflo  Cidni.]— An  indictment,  charging  a 
stealing  of  one  or  more  specific  thing  or  things, 
is  not  supported,  except  by  proof  of  some  one  or 
more  of  the  specific  things  so  charged.  Jt^.  v. 
Bond,  1  Den.  C.  C.  517;  T.  is  M.  242;  3  Car.  &  K. 
337  i  4  New  Ses^  Cas.  143  ;  J9  L.  J.,  M.  C.  138  ; 
14  Jur.  390  ;  4  Cos,  C.  C.  231.  ' 

Therefore,  an  indictment  charginga  stealing ctf 
"0  pieces  of  the  current  coin  of  the  realm,  called 
sovereigns,  of  the  value  of  701.,  140  pieces,  called 
half-sovereigns.  TiOO  pieces,  &c.,  called  crowns, 
kc.,  is  not  supported  by  proof  of  a  stealing  of  a 
8Um  of  money  consisting  of  some  or  other  of  the 
coins  mentioned  in  ihc  indictment,  withoutpnx^ 
of  some  or  one  or  more  of  the  meciflc  coins  bere 
charged  to  have  been  stolen.  lb. 

Coin  and  Banknotes  before  14  A  16  Tiet.  8. 

100,  B.  IB.] — An  indictment  for  stealing  lOl.  in 
mone3r8  nmnberod  was  not  sufficient ;  some  of  the 
pieces  of  which  that  money  consisted  should  be 
specified.   Bex  v.  >V^,  B.  ft  B.  482. 

If  the  thing  stolen  was  described  as  a  bank- 
post  bill,  and  was  not  set  out,  the  court  could 
not  take  judiciiil  notioc  that  it  was  a  promissory 
note,  or  that  it  was  such  an  instrument  as  under 
2  Geo.  2,  c.  2.>,  might  bo  the  subject  of  larceny, 
although  it  was  dcsiTibod  as  made  for  the  pay- 
ment of  money.   Jtej^  v.  (^ard,  B.  &  B.  488. 

Where  an  indictment  described  a  banknote  as 
signed  by  A.  H.  for  the  Governor  and  Company 
of  the  Bank  of  England,  and  a  prisoner  was  con- 
victed ;  such  conviction  was  bad,  there  being  no 
evidence  of  A.  H.'s  signature.  Beaiy.  Cracat, 
R.  &  R.  14  ;  2  East,  P.  C.  001. 

DoUars  or  Portugal  money  not  current  by  pro- 
clamation were  not  goods  within  24  Geo.  2,  o.  45. 
Rem  y.  Leigh,  1  Leash,  C.  0.  62.  8.  P.,  Rex  t. 
Orimet,  3  Bast,  P.  0.  64& 

Amoaat  «f  XoMjr  Sttden.] — The  prosecutor 
bought  a  horse,  and  was  entitled  to  the  return  of 
I0«.,  chap  money,  out  of  the  purchase-money. 
The  prosecutor,  aitcrwarda,  on  the  same  day,  met 
the  seller,  the  prisoner,  and  others,  and  asked 
the  seller  for  the  10^.,  but  he  said  he  had  no 
change,  and  offered  the  prosecutor  a  sovereign, 
who  could  not  change  it^  The  prosecutor  asked 
whether  anyone  present  could  give  change.  The 
prisoner  said  he  could,  but  would  not  give  it  to 
the  seller  of  the  horse,  but  would  give  it  to  the 
prosecutor,  and  produced  two  baJf-sovereigns, 
The  prosecutor  then  offered  a  sovereign  with  one 
hand  to  the  prisoner,  and  held  out  tlie  other  for 
thechanve.   The  prisoner  took  the  sovereign  and 

Eut  one  naif-sovereign  only  in  the  prosecutor's 
and,  and  slipped  the  other  into  the  hand  of  the 
seller,  who  refused  to  give  it  to  the  prosecutor, 
and  ran  ofi  with  it : — Held  that  the  indictment 
rightly  charged  the  prisoner  with  stealing  a  sove- 
reign. Reg.  T.  l^itt,  29  L.  T.  646 ;  12  Cox,C.  C.  609. 

The  prisoner  was  the  daughter  of  the  proprie- 
tor of  a  "meny-go-roond,"  and  was  in  cha^ 
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thereof ,  and  the  price  of  a  ride  thereon  wag  ooe 
penny  for  each  person.  The  prosecutrix  got  into 
the  machine  and  tiandcd  to  the  prisoner  a  sove- 
reign in  payment  of  the  ride,  asking  for  the 
cfafltige.  The  prisoner  gave  the  prosecutrix 
elerenpence,  and  the  merry-go-round  being  about 
to  start,  said  she  would  give  her  the  rest  of  the 
change  when  the  ride  was  over.  The  prosecu- 
trix assented  to  this,  and  about  ten  minutes  after, 
when  the  ride  was  over,  found  the  prisoner  at- 
tending to  a  shooting  gallery,  and  asked  her  for 
her  ctuinge,  when  the  prisoner  rephed  that  she 
had  only  received  a  smiling  from  her,  and  de- 
clined to  give  any  more : — Hdd,  that  the  priison^ 
could  not  be  convicted  on  an  indictment  chai^ng 
her  with  stealing  nineteen  BhiUings  in  money 
of  the  moneys  of  the  prosecutrix,  Sm,  t.  £ird, 
42  L.  J.,  M.  C.  44  ;  27  L.  T.  800  ;  21  W.  R  448  ; 
12  Cox,  C.  C.  257. 

GlW4aei.1 — The  servant  of  the  drawer  of  a 
cheque  on  bankers,  to  whom  it  is  given  to  deliver 
to  a  third  person,  appropriating  the  value  to  his 
own  use,  may  be  charged  in  an  indictment  for 
Bteding  a  valuable  secnritgr,  to  wit,  a  cheque  of 
the  value  specified,  withont  stating  the  drawees  to 
be  bankers.   Jieg.  v.  BaUh,  2  M.  C.  C.  33. 

Handkereliiefs  in  a  Fieee.} — A  set  of  new 

handkerchiefs  in  a  piece  may  be  described  as  so 
many  handkerchiefs,  though  they  are  not  sepa- 
rated one  from  another,  if  the  pattern  de^gnates 
each,  and  they  are  described  in  the  trade  as 
so  many  handkerchiefe.  ltea>  v.  Mbki,  I  H.  C. 
C.  26. 

Tin  or  Iron.] — Tn  an  indictment  for  receiving 
stolen  tin,  ingots  of  tin  are  properly  described 
as  so  many  poimds  weight  of  tin.  Jtrg.  v.  Mang- 
field.  Car.  &  M.  140  ;  5  Jur.  661. 

So  it  would  be  proper  to  describe  a  bar  of  inm 
as  80  many  pounds  of  iron.  lb. 

Eggs — Deseriptioa  of  Kind.]— An  indictment 
for  stealing  "  three  Cf^ps  of  the  value  of  two- 
pence, of  the  goods  and  chattels  of  S.  H.,"  is  bad, 
for  not  stating  the  species  of  eggs,  because  it  does 
not  show  that  the  eggs  stolen  might  not  be  such 
as  ai-e  not  the  subject  of  larceny.  Reg.  t.  Cose, 
1  Car.  &  K.  487. 

Htm.] — An  indictment  describing  the  pro- 
perty stolen  as  "  one  ham,  of  the  value  of  10*.,  of 
the  goods  and  chattels  of  T.  H.,"  is  sufficient, 
as  the  word  "ham"  has  acquired  a  meaning 
which  is  universally  understood ;  and  it  is  no 
objection,  that  it  may  be  taken  to  mean  the  ham 
of  an  animal  fene  natuise  or  of  a  base  nature, 
inasmuch  as  the  flesh  of  a  dead  animal  fene 
natune  is  the  subject  of  larceny,  and  the  expen- 
diture of  labour  on  the  fiesh  or  the  skin  of  animals 
of  a  base  nature,  at  common  law,  imparts  to  it 
value,  and  makes  it  also  the  subject  fA  larceny. 
Beg.  T.  6fallean,  S  New  Sees.  Cas.  704  ;  1  Den. 
C.  C.601;2Car.ftE.981;  T.&H.  196;  IPUJ., 
H.  0. 13  ;  13  Jur.  1010  ;  3  Cox,  C.  0.  572. 

Ati<tii*i«  fsne  natursB.] — In  cases  of  larceny 
ot  ftnimitla  ferae  naturte,  the  indictment  must 
show  that  they  were  either  dead,  tame,  or  con- 
fined, otherwise  they  must  be  presumed  to  be  in 
their  original  state.  Jlex  v.  Bovgk,  2  East,  P.  C. 
607.    And  sec  Beie  v.  Svdton,  2  East,  P.  C.  611. 

And  it  is  not  sufficient  to  add  "  of  the  goods 
and  chattels  "  of  such  a  one.  Hex  v.  Bimgh,  2 
East,  P.  C,  607. 


Dead  Animal.] — An  indictment  for  stealing  a 
dead  animal  should  state  that  it  was  dead  ;  tea 
upon  a  general  statement  that  a  party  stole  the 
animal,  it  is  to  be  intended  that  he  Bttue  it  alive. 
Rex  V.  Hdtoards,  K&R.  497. 

Upon  an  Indictment  for  stealing  a  live  animal, 
evidence  cannot  be  given  of  stealing  a  dead  one. 
lb. 

But  where  A.  was  indicted  for  receiving  a 
lamb,  and  it  appeared  that  when  he  received  the 
lamb  it  was  d^,  it  was  held  that  the  indict, 
ment  was  sufficient,  it  being  immaterial,  as  to 
the  prisoner's  offence,  whether  the  lamb  was 
alive  or  dead,  his  offence,  and  the  punidkmoit 
for  it,  being  in  both  cases  the  same.  Raev. 
PucieHng,  1  H.  G.  C.  242. 

Live  Animal!.]— An  indictment  for  stealing 
four  live  tame  turkeys  was  laid  in  the  county  d 
H. ;  it  appeared  that  the  prisoner  stole  them 
alive  in  the  county  of  C,  ana  killed  them  there, 
and  then  brought  them  into  the  county  of  H. : — 
Held,  that  as  the  prisoner  had  not  the  turkeys  in 
a  live  state  in  the  county  of  H.,  the  cliarge  as 
laid  was  not  proved,  and  that  the  word  "Uve" 
in  the  description  could  not  be  rejected  as  sur- 
plusage, and  therefore  that  the  indictment  waa 
bad.   Rew  T.  Hallmoay,  1  Car.  &  P.  128. 

Tame  Animals. ]— An  indictment  charged  the 
prisoner  with  having  feloniously  stolen  four  tame 
pigeons  : — Held,  that  the  word  "  tame "  suf- 
ficiently showed  that  they  were  reclaimed,  and 
that  such  tame  and  reclaimed  pigeons  are  the 
subjects  of  larceny,  notwithstanding  that  they 
have  the  means  of  ingress  and  egress  at  pleasure. 
Ri^.  V.  Cheaftrr,  2  Men,  C.  C.  361  ;  T.  &  M.  621 ; 
21L.J.,M.  C.43;  15Jur.l065;  5  Cox,  C.  C.  367. 

c.  Allegation  and  Proof  of  Ownerablp  of 
Property. 

Person  to  whom  Goods  belong  must  be  stated.] 

— An  indictment  for  larceny,  and  receiving  goods 
knowing  them  to  have  been  stolen,  is  bad,  if  it 
does  not  state  to  whom  the  goods  belonged.  Beg. 
V.  Ward,  7  Ooi,  C.  C.  421. 

forton  must  have  Actual  or  ConatnietiTo 
Possession.] — Property  cannot  be  laid  in  a  per- 
son who  has  never  had  either  actual  or  construc- 
tive possession.   Bob  t.  Adams,  B.  A  K.  225. 

The  goods  in  a  dissenting  chapel,  vested  In 
trustees,  cannot  be  described  in  an  indictment 
as  the  goods  tf  a  servant  who  has  merely  the 
custody  of  the  cluipel  and  things  in  it,  to  clean 
and  keep  in  order,  although  he  has  the  key  of 
the  chapel,  and  no  other  person  but  the  minister 
has  another  key.  A«fv.  J7«toAi)ut>i*,IL  ft  R.412. 

Neror  in  Seal  Owner's  Possession.] — The  pro- 
perty stolen  may  be  described  as  the  real 
owner's,  although  it  never  was  actually  in  hia 
possession,  but  in  the  possession  of  his  agent 
only.   Rex  v.  RemnaiU,  R.  A  B.  136. 

A  servant  was  sent  out  by  his  master  to  re- 
ceive money  from  his  master's  customers,  and 
having  received  the  money,  he  was  robbed  of  it 
on  his  way  home.  Semble,  that  an  indictment 
for  this  robbery,  in  which  the  nuHiey  was  laid 
to  be  the  property  of  his  master,  could  not  be 
supported,  as  the  maasj  had  never  beeai  in  the 
possession  the  master.  Bag.  y.  BMdick,  8  On. 
A  P.  237. 

Onest  or  Innkoeper.]— Qoods  belonging  to  a 
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guest,  stolen  at  an  inn,  may  be  laid  to  be  the 
property  cither  of  the  innkeeper  or  of  the  guest. 
Mem  V,  Todd,  1  Leach,  C.  C.  357,  n. 

WaiheTToman.]  —  So  goods  stolen  from  a 
washerwomaa  may  be  laid  to  be  her  property, 
Bex  V.  Parker,  1  Leach,  C.  C.  357,  n. 

Agister.] — So  in  the  case  of  an  agister,  who 
takes  in  sheep  to  agist  for  another,  they  may  be 
laid  to  be  his  property.  Rex  v.  Woodward,  1 
Leach,  C.  C.  357,  n. ;  2  East,  P.  C.  653. 

Cotehmaater  or  Ovner.j— The  coach-glass  of  a 
gentleman's  coach,  standing  in  a  coacbmaster's 
yard,  may  be  laid  to  be  the  prcroerty  of  the 
coachmaster.  Rex  t.  Taylor,  1  Leach,  C.  C. 
SS8  ;  2  East,  P.  C.  653. 

Goods  in  Boot  of  Coaeh.l — The  property  in 
goods  stolen,  is  properly  allied  to  be  in  the 
driver  of  a  coach,  from  the  boot  of  which  they 
were  taken.   Rem  t.  DeaMn,  2  East,  P.  C.  663  ; 

2  Leach,  C.  C.  862. 

Ooods  8alT«d  from  Wreek.] — ^The  property  in 
goods  salved  from  a  wreck  may  be  uid  in  the 
owner  of  the  wreck.  Reg.  v.  Clegg,  It.  R.  S  C. 
L.  166;  II  Cox,  0.  C.  212. 

TaznlBhed  lodging!.  ]^The  goods  o/t  a  fur- 
nished lodging  must  be  described  as  the  lodger's 
goods,  not  as  the  goods  of  the  original  owner. 
Rex  T.  BelHcad,  K.  k,  R.  411  ;  Reai  r.  Srun»- 
vsiek,  1  M.  C.  C.  26. 

FoBMiBion  of  OvMT  1^  AgOBt  or  Somnt.]— 

The  prisoner  was  sent  by  his  fcUow  workmen  to 
their  common  employer,  to  get  the  wages  due  to 
all  of  them.  He  received  the  money  in  a  lump 
sum,  wrapped  op  in  paper,  with  the  names  of 
the  workmen  and  the  sum  due  to  each  written 
inside : — Held,  that  be  received  the  money  as  the 
agent  of  his  fellow  workmen,  and  not  as  the 
servant  of  the  employer,  and  that,  in  an  indict- 
ment against  him  for  stealing  it,  the  money  was 
wrongly  described  as  the  property  of  the  em- 

Eloyer.    Reg.  v.  Bamet,  35  L.  J.,  M.  C.  204  ;  L. 
;.  1  C.  C.  45  ;  12  Jur.  (N.8.)  549  ;  14  L.  T.  601  ; 
14  W.  a.  806  ;  10  Cox,  C.  C.  265. 

Wifb'i  PoiMidoa  Out  of  Huband.]— The 

wife  of  A.  was  employed  by  her  father  to  sell 
sheep,  and  receive  the  amount  at  K.  She  did 
BO  ;  but  before  she  left  K.  a  hi.  note,  which  she 
received  in  payment  for  the  sheep,  was  stolen 
from  her : — Held,  that  the  note  was  properly 
described  aa  the  property  of  the  hnabond.  Bex 
T.  Boberte,  7  Car.  &  P.  485. 

A  married  woman  found  a  purse  lying  on  the 
road  and  took  it,  but  before  she  reached  home 
the  prisoners  met  her  and  robbed  her  of  it : — 
Held,  tliat  the  purse  was  rightly  described  as  the 
property  of  her  husband.  Beg.  v.  Sallims,  2 
Cox,  C.  C.  63. 

Frouentrix     Harried     before  Indictment 

Fonnd.] — An  indictment  for  a  robbery  on  an 
unmarried  woman  in  her  maiden  name  is  good, 
althongh  she  marries  before  the  indictment  is 
found.   Bt^  V.  IVrrter,  1  Leach,  C.  C.  536. 

Bailee.]  —  The  London  Dock  Company  by 
mistake  delivered  two  hogsheads  of  sugar  to  a 
Cfurier,  who  produced  two  delivery  notes  autho- 
rising them  to  dehver  two  other  hogsheads  of 


sumr,  tlie  properf^  of  B.  The  carrier  broke  balk, 
and  was  indicted  for  larceny : — Held,  that  ttie 
property  was  well  described  as  the  property  of 
tlie  London  Dock  Company,  they  having  still  a 
special  property  in  the  chattels,  notwithstanding 
that  they  had  parted  with  the  possession  by  mis- 
take. Reg.  V.  VineetU,  3  Car.  &  K.  246;  2  Den.  C. 
C.464  ;  21  L.  J.,  H. C.  109  ;  16  Jur.  467  ;  6  Oox, 
C.  C.  637. 

Where  K.  had'  taken  a  house  in  which  his 
brother-in-law  M.  carried  on  business  for -the 
benefit  of  K.  and  his  family,  M.  receiving  neither 
profits  nor  salary,  but  having  authority  to  buy 
and  sell  stock,  aiul  take  mon^  from  the  till : — 
Held,  that  the  goods  mig^t  ba  laid  as  the  pro* 
perty  of  M.,  he  being  a  bailee  thereof.  Beg.  v. 
Bird,  9  Car.  &  P.  44. 

A.  was  indicted  for  stealing  iron  which  he  had 
taken  from  a  canal  while  the  canal  was  being 
cleaned.  Property  found  on  such  occasions  in  the 
canal,  if  identified,  was  returned  by  the  company 
to  the  owner ;  otherwise  it  was  kept  the  com- 
pany. A.  was  not  fn  the  employ  of  the  company : 
— Held,  that  the  property  in  the  iron  was  nghUy 
laid  in  t^e  company.  Reg.  v.  Ruwe,  Bell,  C.  G. 
93  :  28  L.  J.,  M.  C.  128  ;  6  Jar.  (N.8.)  274  ; 
7  W.  B.  236  ;  8  Cox,  0.  C.  139. 

COmroIiwaTdoiii  aad  Orcneon.]— Money  was 
stolen  from  an  ancient  poor's  box  fixed  np  in  a 

church  : — Held,  that,  in  an  indictment  for  steal- 
ing it,  the  property  would  be  properly  laid  in  the 
vicar  and  churchwardens ;  and  that  an  indict- 
ment in  which  the  property  was  stated  to  be  that 
of  "  J.  is.  and  others,"  J.  S.  being  the  vicar,  was 
correct,  vithoat  allying  J.  N.  to  be  the  vicar,  or 
the  "  otheia"  to  be  the  churchwardens.  Beg.  t. 
Wortley,  2  Car.  &  K.  283;  1  Den.  C.  C.  162;  2  Cox, 
C.  C.  32. 

An  indictment  for  stealing  goods  may,  under 
56  Geo.  3,  c.  137,  state  them  to  be  the  goods  of 
the  overseers  of  the  poor,  for  the  time  being,  of 
the  pariah  of  A. ;  for  this  will  import  that  they 
belonged,  at  the  time  of  the  theft,  to  the  persons 
who  were  the  then  overseers.  Rex  v.  Went, 
R.  &  R.  359. 

Where  the  lead  of  a  coffin  deposited  in  a 
private  vault  in  a  public  church  has  been  stolen, 
the  property  is  well  laid  in  the  churchwardens 
and  overseers  of  the  parish  to  which  such  church 
belongs,  thouf^  locaUy  sitoate  in  another  parish, 
and  ktng  disused  for  divine  service.  B^.  v. 
GaHieh,  1  Cox,  C.  C.  63. 

Tiear — Lead  from  Boof  of  Church.]— In  an 

indictment  under  s,  44  of  7  &  8  Geo.  4,  c,  29,  for 
stealing  lead  ttam  the  roof  of  a  pari^  church, 
when  Uie  benefice  is  a  vicarage,  tiie  lead  is  pro- 
perly laid  as  the  propertj  of  the  vicar.  Beg.  v. 
MUea,  1  Cox,  C.  C.  861. 

InhaUtailtt  of  a  Couitj.]— A  room  attached 
to  a  shire-hall,  and  built  and  used  for  the  purpose 
of  a  ball  and  concert-room,  is  within  7  Oeo,  4,  c. 
64,  B.  6,  which  provides,  that  In  any  indictment 
for  any  felony  or  misdemeanour,  committed  in, 
upon,  or  with  respect  to  any  court,  or  other 
building  erected  or  maintained  at  the  expense  of 
any  county,  in,  on,  or  with  respect  to  ai^  goods 
or  chattels  provided  for  or  at  the  expense  <n  the 
county,  to  be  used  in  or  with  any  such  court,  it 
shall  be  sufficient  to  state  any  such  property, 
real  or  personal,  to  belong  to  the  inhabitants 
of  such  county.  Reg.  v,  Wiabow^  6  Cox,  C,  C. 
,346. 
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A  cfaanddier  which  had  been  used  as  a  fixture 
in  the  boU-roMn,  and  subseqacatly  removed  to 
another  part  of  the  bailding,  but  not  need  for 
any  porpoee,  is  also  within  the  same  statute,  and 
is  properly  described  as  the  pn^ierty  of  the  in- 
habitants  of  the  coonty.  lb. 

Bok  not  Bagfsteied— PsbUs  OfflMr.]— In  an 

indictment  for  larceny,  the  property  was  laid 
to  be  in  Q.,  man^r  of  the  Ihidley  and  West 
Bromwich  Bank.  The  property  belonged  to  the 
banking  company,  a  company  consisting  of  more 
than  twenty  partners,  but  no  registration  of  it, 
or  appointment  of  any  managw  or  public  officer, 
was  proved.  The  iadictmcait  was  amended  by 
laying  the  property  in  W.  and  others,  W.  being 
one  of  the  partners  : — Held,  that  the  ownership, 
as  amended,  was  rightly  laid  under  7  Geo.  4,  c.  64, 
s.  14,  and  that  it  need  not  have  been  laid  in  the 
public  officer  (presuming  there  was  one),  under 
7  Geo.  4,  c  46,  s.  9.  Rfg.  t.  Pritchard,  L.  &  C. 
84 ;  80  L.  J.,  M.  C.  169 ;  7  Jur.  (it.8.)  567 ; 
4L.T.S40;  9W.R.679;  8  Cox,  C.  C.  461. 

The  I  ft  2  Vict.  c.  85,  was  continued  by  3  &  4 
Yict.  c.  IH  ;  and  a  shareholder  in  a  joint  stock 
banking  company  may  be  indicted  for  cmbeKzling 
or  stealing  the  money  of  the  company,  it  being 
laid  as  the  property  of  a  public  officer  of  the 
company  conectly  appointed  and  registered. 
Beg.  T.  Atkvntim,  2  H.  C.  C.  278 ;  Car.  &  H. 
626. 

SaviiLgt  Bank — ^TrostM.] — The  property  of  a 
savingH  bank  may  be  laid  as  the  property  of  A. 
<a  trustee  of  the  bank)  and  others,  under  e.  14  of 
7  ft8  Geo.  4,  c.  64.  keg.  v.  Bull,  1  Cox,  C.  C. 
187. 

Property  of  Company.]  —  An  indictment 
charged  the  prisoners  with  stealing  brass,  the 
property  ef  H.  The  evidence  was  that  the  brass 
was  the  property  of  a  trading  company,  and  that 
it  was  seen  on  the  company's  premises  about 
twelve  days  before  it  was  missed  on  the  24th 
Uarch,  1877  ;  that  the  company  was  being  wonnd 
up  ;  and  that  H.  was  the  official  liquidator.  A 
copy  of  the  "  London  Gazette,"  dated  19th  May. 
1877,  was  produccfl,  which  stated  that  at  a  special 
meeting  of  the  company  duly  convened,  and  at  a 
•ubseqnent  special  general  meeting  (April  26th), 
a  restdution  was  passed  tor  winding-up  the  com- 
pany voluntarily,  and  that  H,  and  S.  were  ap- 
pointed liquidators  at  the  special  general  meeting: 
—Held,  that  this  evidence  did  not  prove  that  the 
brass  was  the  property  of  H.  as  laid  in  theindict- 
meat.  Reg.  v.  Bell,  36  L.  T.  670  ;  13  Cox,  C.  C. 
«23. 

In  order  to  satisfy  the  allegation  in  an  indict- 
ment laying  the  property  in  a  company  limited, 
it  is  not  necessary  to  prove  the  incorporation  of 
tbccoQipany  by  the  certificate  of  iucorporation, 
but  it  is  sufficient  to  show  that  the  company 
acted  and  carried  on  business  in  fact  as  such 
company.  Beg.  t.  Langton,  46  L.  J.,  H.  C.  136  ; 
3  Q.  B.  D.  296  ;  36  L.  T.  627  ;  13  Cox,  C.  C. 
346. 

father  or  Soil] — An  indictment  for  stealing 
the  wearing  apparel  of  a  son,  who  is  an  appren- 
tice to  his  &ther,  and  famished  with  hts  clothes 
in  pnisuance  of  his  indentures,  should  lay  them 
to  TO  the  property  of  the  son,  and  not  of  the 
father.   Rex  v.  Fortgatc^  1  Leach,  C.  C.  463. 

If  a  father  buys  and  pays  for  cloth  which  is 
made  into  trowsers  for  his  son,  who  iK  seventeen  I 


years  of  age,  these  trowsers  may,  on  an  indicts 
ment  for  larceny,  be  laid  as  the  property  of  the 
faAcr.   Reg.  v.  Hughet,  Car.  &  H.  u93. 

In  such  cases  the  property  may  be  laid  either 
in  the  father  or  in  the  son,  but  the  better  course 
is  to  lay  it  in  the  latter.  Ih. 

A.  was  a  boy  of  foorteeu  years  of  age,  living 
with  and  assisting  B.,  who  was  his  father.  The 
prisoner  was  indicted  for  stealing  a  pair  of  hoots 
the  property  of  A.  The  boots  were  the  property 
of  B.,  but  at  the  time  they  were  stolen  by  the 
priwner,  A.  had  temporarily,  in  bis  father's 
absence,  the  charge  of  the  stall  from  which  thev 
were  stolen  : — Held,  that  A.  was  notabailee,aDil 
that  the  ownership      the  boots  could  not  pro- 

ferly  be  laid  in  him.   Beg.  t.  Qretti,  Dears,  ft  a 
13  ;  26  L.  J.,  M.  C.  17  ;  2  Jar.         1146  ;  6 
W.  E.  62 ;  7  Oox,  C.  0. 186. 

Goods  nader  Xxeentien.] — If  goods  Heised 
under  a  fi.  fa.  are  stol«3i,  th^  may  be  dcflcribed 
as  the  goods  of  the  party  against  whom  the  writ 
issued  ;  for  though  they  are  in  cnstodi&  legis,  the 
original  owner  continues  to  have  a  [nt^ierty  la 
them  until  they  are  soUl.  Bern  T.  £iJtefI,  3 
Russ.  C.  ft  M.  264,  330. 

Peers  and  Peoresiea.]— In  an  indictment  for 
larceny  of  good»,  the  property  of  a  peer  who  is 
a  baron,  the  goods  may  be  laid  as  the  goods  and 
chattels  of  "  G.,  T.  R.,  Lord  D.,"  without  styling 
him  Baron  D.,  although  the  more  pn^^er  way  to 
describe  the  peer  is  by  his  christian  name,  and 
his  degree  in  the  peerage,  as  duke,  earl,  baron, 
orthe  like.  Reg.  v.  PUU,  8  Car.  ft  P.  771.  S.  P., 
Reg.  T.  ^sy,  6  Jor.  709. 

An  indictment  for  larceny,  laying  the  goods 
Rtolen  to  be  the  property  of  Victory  Bnronew 
Tnrkheim,  is  good,  aluiough  her  name  Is  t^clinda 
Victoire.   Rex  v.  SvUt,  2  Leach,  C.  C.  861. 

Property  of  Isdostrlal  Co-operatiT«  Soeioty.l 

— B.  was  charged  with  stealing  money,  alleged 
to  be  the  money  of  A.  A.  had  received  tlM 
money  as  the  servant  of  an  indn)>triRl  co-opera- 
tive society,  for  goods  sold  to  members  of  the 
society,  and  he  was  accountable  to  the  treasurer 
for  the  moneys  he  had  received.  B,  was  a  member 
of  the  society,  and  had  abstracted  some  money 
from  a  till  under  A.*s  charge : — ^Held,  that  there 
was  a  sufficEoit  possession  (rf  the  money  in 

A.  to  sustain  a  conviction  for  larcenv  against 

B.  ilw.T.^wysM,  L.  fta299  ;  32L.J.,  H.C. 
186;  9  Jar.  (H3.)  682 ;  8  L.  T.  266;  11  W.  B 
602 ;  9  Cox,  C.  0.  302. 

Troftees  not  Incorpcratsd.! — An  Indictment  for 
the  larceny  of  property  belonging  to  trustees 
who  are  not  incorporated,  must  lay  the  property 
to  be  in  them  by  name  as  individuaki,  subjoin- 
ing n  description  of  the  character,  in  which 
they  are  authorised  to  act.  Rrti  t.  SherringtvH, 
1  Leach,  C.  C.  518. 

Pnpsrty  of  Triendly   Soeie^.] — When  a 

friendly  society  had  appointed  a  treasurer  and 
two  trustees,  one  of  the  trustees  was  held  guilty 
of  larceny  in  stealing  the  money  of  the  society, 
the  money  being  allied  in  the  indictment  to  be 
the  property  of  the  treasurer,  and  having  been 
taken  from  his  hands  with  the  intention  of 
stealing.  Reg.  r.  din,  3  M.  G.  0.  204  ;  Oar.  ft 
M.  309. 

A,  was  indicted  for  stealing  money,  the  pro- 
I  perty  of  "  F.  and  others."   "  F.  and  othetB  " 
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were  tnutees  of  a  f  ricodlr  society ;  and  A.  and  H. 
were  membere  of  the  societj.   H.  was  in  poiBes- 

sioD  of  a  Bhop  where  goods  were  sold  for  the 
fiocict;,  and  had  the  sole  maiiagement,  and  wob 
answerable  for  property  and  money  coming  into 
his  possession.  A,,  while  aasisting  in  the  shop, 
without  salary,  took  the  money  from  the  till. 
The  prosecution  failing  to  prove  the  society  was 
dnly  enrolled,  the  indictment  was  amended  by 
inserting  H.'s  name  instetul  of  "  F.  and  others." 
It  was  then  proved,  on  behalf  of  A.,  that  the 
society  was  enrolled: — Held,  that  a  conviction 
upon  the  amended  indictment  m^ht  be  sns- 
tained.  R-g.  v.  Webster,  L.  &  C.  77  ;  91  L.  J., 
M.  C.  17  ;  7  Jur.  (na)  1208  ;  6  L.  T.  327  :  10 
W.R.20;9Cka,C.0.1S.  8.P.,  Se»  v.  Brantley, 
K.  at  R.  478. 

A.,  who  was  a  trustee  of  a  friendly  society,  was 
appointed  by  rexolution  of  the  society  to  receive 
money  from  the  treasarer,  and  to  carry  it  to  the 
bank.  He  received  the  money  from  the  trea- 
surer's clerk,  but  instead  of  taking  into  the  bank, 
he  applied  it  to  his  own  purposes.  He  was  in- 
dictwl  for  stealing,  the  money  being  laid  as  that 
of  the  treesorer.  The  18  tc.  19  Vict.  c.  63,  s.  18, 
vests  the  prtroerty  of  friendly  societies  in  the 
trustees,  and  directs  that  in  all  indictments  the 
property  shall  be  laid  in  their  names : — Held, 
that  A.  could  not  be  convicted.  Reff.  v.  Loote. 
Bell,  C.  C.  259;  29  L.  J.,  M.  C.  132;  6  Jur.  (n.s.) 
513  :  2  L.  T.  2M  ;  8  W.  B.  322  ;  8  Cox,  C.  C. 
302. 

Ludkrd  «r  B«Mflt  Soolsty.l— A  box  belong- 
ing to  a  benefit  society  was  stolen  from  a  room 
in  a  pnblic-hoQse.  Two  of  the  stewards  had 
keys  of  this  box ;  and,  by  the  rules  of  the 
society,  the  landlord  ought  to  have  had  a  key, 
but  in  fact  he  had  not : — Held,  that  the  prisoner 
might  be  convicted  on  a  count  laying  the  pro- 
perty in  the  landlord  alone.  Rex  v.  Wymer,  4 
Cap.*  P.  891. 

Ch^fll  TmstMi.] — ^A  bible  had  been  given  to 
a  society  of  Wesleyans  ;  and  it  had  been  bound 
at  the  expense  of  the  society.  B.  stated  that  he 
was  one  of  the  trustees  of  the  chapel,  and  also  a 
member  of  the  society.  No  trust-deed  was  pro- 
duced : — ^Held,tbat,  in  an  indictment  fur  stealing 
the  bible,  the  property  was  rightly  laid  in  B.  and 
others.   Sex  v.  BouUon,  6  Car.  ft  P.  537. 

On  Death  of  Parties— Laid  in  the  Ordinary.]— 

In  an  indictment  for  stealing  property  which 
has  belonged  to  a  deceased  person,  who  appointed 
executors,  who  would  not  prove  the  will,  the 
property  must  be  laid  in  the  ordinary,  and  not  in  a 
per^n  who,  after  the  commission  of  the  offence, 
but  before  the  indictment,  has  taken  out  letters 
of  administration  with  the  wiU  annexed ;  be- 
cause the  rights  of  an  administrator  only  com- 
mence from  the  date  of  the  letters,  as  distin- 
guished from  those  of  an  executor,  which 
commence,  not  from  the  granting  of  the  probate, 
but  from  the  death  of  the  testator.  Rfx  v. 
SmUh,  7  Car.  &  P.  147.  See  Tharpe  v.  StaUu;>od, 
5  Man.  &  O.  760  ;  12  L.  J.,  C.  P.  241. 

A  knife  was  stolen  from  the  pocket  of  A.,  as 
his  dead  body  lay  in  a  road  at  in  the  diocese 
of  W.  The  last  place  of  abode  <^  A.  was  at  T., 
in  the  diocese  of  Q. ;  but  A.*s  father  stated  that 
he  believed  his  son  bad, left  T.  to  come  to  live 
with  him,  but  did  not  know  whether  his  son  bad 
given  up  his  lodgings  at  T. : — Held,  that  this 
was  Bumcient  proc^  to  support  a  count  for 


larceny,  laying  the  property  in  the  lord  bishop  of 
W.    Reg.  V.  lipjnn,  Car.  ft  M.  646. 

A.  was  convicted  upon  an  indictment  charging 
her  with  stealing  numerous  articles,  laid  as  the 
property  of  the  ordinary.  The  evidence  was, 
that  the  artidee,  which  belonged  to  a  deceased 
person,  were  after  her  death  fonnd  in  A.'*  pos- 
session ;  that  search  had  been  made  for  a  will, 
and  none  found  ;  and  that  a  small  portion  only 
of  the  articles  had  been  seen  in  the  house  of  the 
deceased  after  her  death : — Held,  t^t  the  pro- 
perty was  rightly  laid  in  the  ordinary,  and  that 
the  sessions  bad  done  n^t  in  leaving  the  case, 
as  to  the  whole  of  the  articles,  to  the  jniy,  and 
in  refusing  to  put  the  prosecutor  to  an  election 
to  proceed  only  in  respect  of  the  taking  any 
particular  articles.  Reg.  v.  Joknmt,  Deuv.  St  B. 
340 ;  27  L,  J.,  M.  0.  62  ;  4  Jor.  (HJB.)  66 ;  ft 
W,  E.  64  ;  7  Cox,  C,  C.  379. 

 Joint  Owners  or  Partnen.] — ^Where  two- 
had  jointly  stock  upon  a  farm,  and  one  died, 
leaving  several  children : — Held,  that  the  pro- 
perty in  sheep  stolen  was  properly  alleged  to  be 
in  the  survivor  and  the  children  :  the  forma* 
swearing  that  he  considered  himself  to  hold  one 
moiety  for  the  benefit  of  the  latter.  Sea  t. 
Scott,  2  East,  P.  C.  656  ;  K.  &  R.  13. 

D.  and  C.  were  partners ;  C.  died  intestate, 
leaving  a  widow  and  children  ;  from  the  time  of 
his  death  the  widow  acted  as  partner  wltii  D,, 
and  attended  the  business  of  the  shop ;  three 
weeks  after  C.'s  death  part  of  the  goods  were 
stolen  ;  they  were  described  in  the  indictment 
as  the  goods  of  D.  and  the  widow : — Held,  that 
the  description  was  right  2tex  v.  6faby,  B.  ft  B. 
178. 

 BoffleiMit  Bridenoe  of  PoiMsslen.] — On 

an  indictment  for  stealing  sheep,  which  had 
been  stolen  after  the  death  of  the  late  owner, 
there  being  no  formal  proof  of  a  will  or  aD 
administration,  but  it  appearing  that  the  sbeep 
were  in  charge  of  the  shepherd,  under  the  orders 
of  a  steward,  who  was  under  the  order  of  the 
prosecutors,  and  took  directions  from  and  ren- 
dered accounts  to  them  Held,  that  there  wa» 
sufficient  evidence  of  a  possession  in  them,  which 
wouI<l  Biistain  the  indictment.  Rm,  v.  Xing,  4 
F.  ft  F.  493. 

■On  ConvieUen  of  Jdeu.]— Goods  of  an  ad- 
judged felon,  stolen  from  hfs  house,  In  the  pos- 
session and  occupation  of  his  wife,  may  be 
described  in  an  indictment  for  larceny  as  the 
goods  of  the  Queen.  But  the  house  cannot  be 
sodescribed  withoutoffice  found.  Reg.  v.  White- 
head, 2  M.  C.  C.  181.  S.  P.,  Chtmbet  v.  Queen't 
Proctor,  16  Jnr.  820. 

AaeBdamt  ot] — Where  st<^  property  baa 
been  laid  in  the  wrong  person,  the  indictment 
may  be  amended.  Reg.  v.  FuUartoH,  6  Cox,  C.  C. 
iy4.  S.  P.,  Reg.  v.  Pritchard,  L.  ft  C.  84 ;  30 
L.  J.,  M,  C.  169  :  7  Jur.  (n.s,)  557  ;  4  L.  T.  340; 
9  W.  R.  579  ;  8  Cox,  C.  C.  461. 

If  in  an  indictment  for  larceny  the  properQrof 
the  goods  is  laid  in  A.  and  the  property  ig  proved 
to  be  in  the  London  Dock  Co.,  this  is  amoidabte 
under  14  ft  15  Vict.  c.  100,8.  1.  Reg.  v.  VtnegiUt 
3  Car.  ft  tc.  246 ;  2  Den.  C.  C.  464  ;  21  L.  J.,  M.  0. 
109  ;  16  Jur.  457  ;  6  Cox,  C.  C.  597. 

If  an  indictment  for  larceny  does  not  state  to 
whom  the  goods  belong,  it  cannot  be  amended 
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Dor  is  the  defect  cured  hj  14  &  16  Vict.  c.  100,  b. 
8.   Seg.  T.  Ward,  7  Cox,  0.  C.  4S1. 

Proof  of  Ownonhip.] — In  sapport  of  an  id- 
dictraent  for  stealing  oysters  in  a  tidal  river,  it 
is  suflScient  to  prove  ownership  by  oral  evidence, 
as,  e.g.  tjiat  the  proeecQtor  and  his  father  for 
forty-five  jam  since  1815,  bad  exercised  the 
excloBive  right  of  ojnter-flshing  in  the  locos  in 
quo,  and  that  in  1846  an  action  had  been  bronght 
to  try  the  right,  and  the  verdict  given  in  favonr 
of  the  prosecutor,  Reg.  v.  Downing,  23  L.  T. 
398  ;  n  Cox,  C.  C.  580. 

Prisoner  was  charged  with  stealing  a  mare, 
the  property  of  E.   The  evidence  was  that  the 

grosecutor,  in  presence  of  the  prisoner,  agreed  to 
ay  of  W.  a  mare  for  5^.,  and  that  W.  assented 
to  take  a  cheque  for  the  t>l.  The  prosecutor 
afterwards  sent  the  prisoner  to  W.  with  the 
cheque,  and  directions  to  take  the  mare  to 
Bramshot  Farm.  On  the  next  day  the  prisoner 
•old  a  mare  to  8.,  which  he  said  1^  had  bought 
for  61.  Before  the  magistrate  he  said  he  sold 
the  mare  to  S,,  with  the  intention  of  giving  the 
money  to  E.,  but  that  he  got  drunk : — Held, 
that  that  was  sufficient  evidence  on  which  a 
jury  might  find  that  the  mare  sold  to  S,  was  the 
pnM)erty  of  E.  Reg.  v.  £tag,  25  L.  T.  851 ;  12 
Cox,  0.  0. 134. 

W.  let  a  horse  on  hire  for  a  week  to  C,  who 
fetehed  the  horse  every  morning  from  W.'s 
staUe,  and  returned  it  siter  the  day's  work  was 
done.  The  prisoner  went  to  C,  one  day,  just  as 
the  day's  work  was  done,  and  fraudulently  ob- 
tained it  from  him  by  saying  falsely,  "  I  have 
come  for  W.'s  horse  ;  he  has  got  a  job  on,  and 
wants  it  as  quickly  as  possible."  The  same 
evening  the  prisoner  was  found  three  miles  off 
with  the  horse  by  a  constable,  to  whom  he 
stated  that  it  was  his  father's  horse,  and  that  he 
was  sent  to  sell  it : — Held,  that  he  was  rightly 
convicted  of  larceny  on  an  indictment  alleging 
the  property  of  the  horse  to  he  in  W.  Meg.  v. 
Kendall,  30  L.  T.  S45  ;  12  Cox,  C.  C.  598. 

  Posaession  of  Agent — Charge  of  Stealing 

from  Agent  as  Principal.] — The  prisctncr  was 
tried  upon  an  indictment  which  charged,  that 
whilst  the  servant  of  A.  he  stole  money  belong- 
ing to  A,  The  evidence  was,  that  the  prisoner 
was  the  servant  of  B.,  and  that  the  ntoney 
belonged  to  B.,  but  was  in  the  possession  of  A. 
as  the  agent  of  B.  He  was  accordingly  con- 
victed of  simple  larceny  : — Held,  that  the  con- 
viction was  right.    Reg.  v.  Jennings,  Dears.  & 

B.  447  ;  4  Jur.  (k.S.)  146  ;  6  W.  B.  231  ;  7  Cox, 

C.  C.  897. 

6.  Tbial. 
a.  JurladiotUm  to  Try- 

Parish  Partly  in  Two  ConntiH.] — If  a  parish 
is  partly  situate  in  the  county  of  w.,  and  partly 
in  the  coonty  cA  8.,  it  is  snfHcient,  in  an  indict- 
ment tor  laroevr,  to  state  the  offence  to  have 
been  committed  at  the  parish  of  E.  in  the 
county  of  W.   .Bear  v.  ppriiiu,  4  Car.  ft  P.  363. 

Good!  carried  Into  another  Conaty.]— Xjarceny 
must  be  tried  in  the  county  where  committed  ; 
but  the  offence  is  considered  as  committed  in 
every  comity  into  which  the  thief  carries  the 
goods.   Rex  V.  Thornton,  2  Russ.  C.  &  M.  283. 

If  a  man  steals  goods  in  one  county,  and  carries 
them  into  another,  it  will  be  larceny  in  the  latter, 


though  the  goods  are  not  carried  into  the  latter 
county  until  long  after  the  original  theft,  Sta 
V.  Parkin,  1  M.  C.  C.  45. 

A  wife  took  her  husband's  goods  fiom  Nottdng- 
hill,  and  she  was  found  committing  adultery  with 
the  prisoner  at  Liverpool,  the  husband's  goods 
being  then  in  the  prisoner's  poeseaairai.  There 
was  no  evidence  that  they  were  under  his  ocmtnd 
at  any  place  within  the  jnrisdicti<Hi  of  the 
Central  Criminal  Court : — Held,  that  that  court 
had  no  jurisdiction  to  try  the  prisoner  for  the 
offence.   Reg.  v.  Prince,  11  Cox.  C.  C.  145. 

Indictment  for  stealing  two  horses  in  Kent; 
the  only  evidence  of  stealing  in  Kent  was  that 
the  constable  having  taken  the  prisoner  in  Sozzqr, 
and  the  prisoner  having  offered  on  some  pretenoe 
to  go  to  a  place  in  Kent,  the  constable  and  the 
prisoner  roae  the  horses  there,  and  the  prisoner 
escaped,  leaving  the  horses  with  the  constable : 
— Held,  not  sufficient.  Bern  v.  Simtnoiu,  I  H. 
C.  C.  408. 

The  prisoner  stole  a  watch  at  Livczpool,  and 
sent  it  by  railway  to  a  confederate  in  London  :— 
Held,  ttmt  the  constructive  possession  still  re- 
mained in  the  prisoner,  and  that  be  was  triable 
at  the  Middlesex  st'^sions.  Beg,  v.  Rogert,  37 
L.  J.,M.C.  83;  L.  K.  1  C.  0.136;  18  L.  T.4U; 
16  W.  B.  733  ;  11  Cox,  C.  C.  38. 

U  a  man  kUls  a  she^  in  ooun^  A.,andoarrieB 
the  carcase  into  county  B.,  be  may  be  convicted 
u{>on  an  indictment  for  stealing,  taking  and 
driving  away  sheep  into  county  B.  If  a  man 
kills  a  Kheep  in  county  A.,  and  carries  the  car- 
case into  county  B.,  he  cannot  be  convicted  of 
killing  the  she^  with  intent  to  steal  the  carcase 
in  county  B.  Reg.  v.  yewlaHd,  2  Cox,  C.  C.  283. 

Ooodi  Stolen  Abroad  and  brmifflit  to  BBgteBd.] 

— A  person  had  stolen  goods  in  Guernsey  and 

brought  them  to  Enghind,  where  he  was  taken 
and  committed  for  trial : — Held,  that,  Guernsey 
not  being  a  part  of  the  United  Kingdom,  he 
could  not  be  convicted  of  larceny,  for  having 
them  in  his  possession  here,  nor  of  receiving  in 
England  the  goods  stolen  in  Guernsey.  Reg.  v, 
Debrviel,  11  Cox,  C.  C.  207. 

If  a  larceny  is  committed  out  of  the  kingdom, 
though  within  the  king's  dominions  (e.g.  in 
Jersey),  bringing  the  things  stolen  into  this 
kingdom,  will  not  make  it  larceny  here.  Aw  v 
Pl-owet,  1  M.  C.  C.  3*y.  8.  P.,  Reg.  v.  MaOge^ 
9  Gar.  &  P.  29. 

Within  Admiralty  fnriidiotiott.]— The  couri 
of  quarter  sessions  has  jurisdiction  to  try  cases 
of  larceny  committed  on  the  high  seas  where  the 
offender  is  apprehended  within  the  jurisdiction 
of  such  court.  Rig.  v.  Peel,  L.  ft  C.  231 ; 
32  L.  J.,  M.  C.  65  ;  8  Jur.  (MA)  1186  ;  7  L.  T. 
336  ;  11  W.  R.  40 ;  9  Cox,  C.  C.  2S0. 

See  further  infra,  oot  1717  et  aeq. 

b.  Praotioe. 

XlMtion  of  Larcenies  Chargred.]  ~  A.  was 

charged  and  convicted  of  stealing  various 
articles.  The  evidence  was  that  the  artieles 
had  belonged  to  a  deceased  person  and  after  her 
death  were  foond  in  A.*8  poeseamon  : — Held,  that 
the  sessions  bad  done  right  in  leaving  the  case  aa 
to  the  whole  of  the  articles  to  the  jury,  and  in 
refusing  to  put  the  prosecutor  to  an  election  to 
proceed  only  in  respect  of  the  taking  any  par- 
ticular articles.   R^g.  v.  JoAwm,  Dears,  ft  B. 
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S40 ;  27  L.  J.,  M.  O.  62  ;  4  Jar.  (N-S.)  55 ;  7 
Cox,  0.  C.  879. 

On  an  indictment  for  stealing  fowls,  in  a  first 
count  laid  on  the  15th  February,  for  stealing  ten 
fowls,  and  in  the  third  count  laid  on  iba  13th 
February  in  the  Bame  year,  for  stealing  three 
fowls,  the  prosecator  was  put  to  elect  between 
the  two  occasioiis.  Heg.  Zmtdate,  4  F.  &  F. 
56. 

A.  was  tried  npon  an  indictment  which  con- 
tained two  counte,  the  first  for  embezzlement, 
and  the  second  (or  larceny  as  a  bailee.  At  the 
close  of  the  case  for  the  proaecution,  it  was 
Directed  that  the  indictment  was  bad  for  mis- 
joinder of  Gonnts,  and  that  the  counsel  for  the 
prosecation  could  not  be  allowed  to  elect  upon 
which  count  he  would  proceed.  The  objection 
was  overroled.  The  counsel  for  the  prosecution 
elected  to  proceed  upon  the  second  coont,  and 
A.  was  convicted : — Held,  the  conviction  was 
right  Sea.  v.  Salman,  L.  ft  0.  177 ;  8  Jnr. 
(N.a)  1082  ;  6  L.  T.  474  ;  10  W.  B.  718  ;  9  Cox, 
C.  C.  201. 

An  indictment  charged  an  assistant  to  a  photo- 
grapher with  stealing  divers  articles  belonging 
to  bis  employer.  It  did  not  appear  when  the 
articles  were  talocn,  whether  at  one  time  or  more 
times,  but  only  that  one  particnlar  article  could 
not  have  been  taken  before  a  given  month  : — 
Held,  that  this  was  not  a  case  in  which  the 
prosecutor  should  be  put  to  elect  upon  which 
articles  to  proceed  under  24  k  26  Vict.  c.  96,  s.  6. 
Jieg.  T.  Semoood,  22  L.  T.  486  ;  11  Cox,  C.  C. 

A  person  stole  gas  for  the  use  of  a  mannfac- 
tory  Dv  means  of  a  pipe,  which  drew  off  the  gas 
from  uemain  without  allowing  it  to  pass  through 
the  meter.  The  gas  from  this  pipe  was  burnt 
every  day,  and  turned  off  at  night.  The  pipe 
was  never  closed  at  its  junction  with  the  main, 
and  c<ni8equentfy  always  remained  fall  of  gas  : 
— Held,  that  as  the  pipe  always  remained  roll, 
there  was,  in  fact,  a  continuous  taking  of  the 
gas,  and  not  a  series  of  separate  takings,  and 
therefore  the  prosecution  was  not  bound  to  elect. 
Meg.  V.  FiHk,  38  L.  J.,  M.  C.  54  ;  L.  R.  1  C.  C. 
172  ;  19  L.  T.  746 ;  17  W.  R.  327  ;  11  Cox,  C.C. 
234. 

Held,  also,  that,  even  if  the  pipe  had  not  berai 
thus  kept  full,  the  taking  wouil  have  been  con- 
tinoons,  as  it  was  sabstemtlally  all  one  transac- 
tion. Ih. 

 Before  M  4  3S  Yivt.  e.  86,  >.  6.]— Two 

persona  indicted  tor  horsestealing  in  connly  A., 
were  found  in  joint  posseeaion  of  two  horses  in 
that  comity,  which  they  had  jointly  taken  at 
different  times  and  places  in  county  B.  : — ^Held, 
that  as  each  taking  in  county  B.  was  a  separate 
felony,  the  prosecutor's  counsel  must  elect  on 
which  to  proceed.   Hex  v.  Smith,  B,  &  M.  295. 

Whether  Jury  must  find  Speeiflo  Amount 
Stolen  on  Farttonlar  Say.] — The  prisoner  was 
employed  to  conduct  an  office  in  connection  with 
a  branch  bank.  His  salary  included  his  services 
and  the  providing  an  office,  which  was  in  his  own 
house,  where  he  carried  on  another  business. 
The  c^Bce  was  fitted  np  at  the  expense  of  the 
bank,  and  in  it  there  was  an  iron  safe,  the  pro* 
pert7  of  the  bank,  into  which  it  was  his  duty 
when  night  came  to  put  any  money  received 
during  the  day  which  had  not  been  required. 
The  manager  of  the  branch  bank  kept  a  duplicate 
key  of  this  safe.   It  was  the  prisoner's  dntr  to 


receive  money  from  costomers,  to  be  put  to  their 
accounts  with  the  branch  bank,  and  to  pay 
cheques.  He  furnished  accounts  to  the  manager, 
and  it  was  his  duty  to  pay  over  weekly  to  the 
manager  the  excess  not  required  at  the  office. 
He  also  received  moneys  fnnn  ihe  branch  as  re- 
quired, which  were  entered  in  his  weekly  ac- 
counts. In  September,  1855,  his  accounts  were 
audited,  and  his  cash  found  correct ;  and  from 
that  time  up  to  September,  1857,  he  continued 
to  furnish  weekly  accounts  which  were  correct  in 
their  statements  of  receipts  and  payments,  but 
no  examination  of  the  balances  appearing  from 
those  accounts  to  be  in  his  hands  took  place.  At 
the  latter  date,  however,  he  was  about  3,000/. 
short  in  his  accounts,  and  admitted  that  he  had 
taken  that  amount.  The  jury  found  the  prisoner 
guilty  of  larceny  as  a  clerk,  in  having  stolen 
some  money  received  from  customers,  which 
before  such  stealing  had  been  placed  in  the  safe, 
and  made  the  sn^ect  of  a  weekly  account : — 
Held,  that  it  was  not  necessary  that  the  jury 
should  find  any  specific  amount  to  have  been 
stolen  on  any  particular  day.  Jt^.  v.  WritiM, 
Dears.  &  B.  431;  27  L.  J.,  M.  C.  er*;  4  Jnr.  Cir.g.) 
313 ;  6  W.  B.  265  ;  7  Cox,  C.  C.  413. 

Prliontr  mnr  be  found  Chilly  of  Snboile* 
ment  Oongli  bdletad  for  Laromy.]— ante, 
Bmbezzlbiibnt, 

o.  SrldeiuM. 

Competent  IK^tness— Wife  of  Prisoner  pn. 
Tiotu^  Co&Tloted.]— A.  being  tried  for  sheep 
stealing,  it  was  proposed  to  call  the  wife  of  B.  to 
prove  ttiat  A.  and  B.  had  jointly  stolen  the 
sheep,  B.  having  been  convicted  of  it  at  the 
previous  quarter  sessions  : — Held,  that  she  was  a 
competent  vritness.  Mm.  v.  Williamt,  8  Car.  ft 
P.  284. 

Statement  of  Friseur.1— A  statement  made 
by  a  prlstni^  before  suspicion  attaches  to  him, 
and  before  seuch  made,  in  order  to  account  for 
his  possession  ot  property,  which  he  is  after- 
wards chained  with  having  stokii,  is  admissible 
as  evidence  for  him.  Bea.  t.  Abraham,  2  Car.  ft 
K.660. 

■  Duty  of  Froseention  to  Bebat.] — As  a 

matter  of  law  it  is  not  incumbent  upon  the 
prosecution  on  a  trial  for  larceny  to  call  as 
witnesses  the  persons  whom  the  prisoner  has 
named  as  able  to  account  for  his  possession  of 
the  stolen  property,  though  the  persons  so  named 
are  known  and  might  be  called.  B^.  Wilton, 
Dears,  ft  B.  157  ;  26  L.  J.,  M.  C.  45  ;  3  Jnr.  fN.s.) 
167  ;  5  W.  R.  2.51 ;  7  Cox,  C.  C.  310. 

Where  a  prisoner  charged  with  larceny  has 
given  two  different  accounts  of  the  way  in  which 
he  became  possessed  of  the  stolen  property,  it  is 
not  incumbent  on  the  prosecutor  to  call  as  wit* 
nesses  persona  whom,  in  one  of  the  statements, 
he  says  could  prove  his  innocence,  with  a  view 
of  disproving  that  statement,  but  it  may  be  pru- 
dent in  the  prosecutor  to  have  these  persons  in 
attendance  at  the  trial,  though  he  doee  not  call 
them,  to  avoid  the  effect  of  the  observations 
the  prisoner  or  his  counsel  that  these  persona 
could  prove  the  prisoner's  innocence,  bat  that  he 
has  not  the  means  of  procuring  their  attendance. 
Beg.  v.  IHbley,  2  Car.  ft  K.  818. 

Where  a  person  on  whom  stolen  property  is 
found  gives  to  those  who  find  him  in  possession 
of  it  a  reasonable  account  of  how  he  came  by  it, 
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it  incmnbent  on  the  proKccotor,  on  the  trial, 
to^ow  that  that  account  i»  antrue.  B/y.  v. 
Crowhmra,  1  Car.  i  K.  370.  3.  P.,  Reg.  t.  Hoiith, 
2  Car.  &  K.  207;  Reg.  v.  Hugha,  1  Cox,  C.  C.  176. 

Aliter,  if  that  accoant  is  UBreasooable  or  im- 
probable on  the  face  of  it.  Ih. 

On  a  charge  of  burglary,  possession  \ej  the 
prisonar  dt  part  of  the  stolen  property  very  soon 
after  the  burglary,  with  an  account  given  of  it 
not  reasonable  or  crodlblc,  is  sufficient  primft 
facie  evidence,  without  express  evidence  to 
falsify  it.  It  is  so  however  only  if,  upon  all  the 
circumstances  in  the  case,  the  account  given  is 
not  reasonably  credible.  Beg.  EaMll^  4  F.  jc 
F.  922. 

Where  stolen  prc^rty  is  traced  to  the  posses- 
sion of  a  prisoner,  and  he  at  the  time  gives  an 
account  of  how  he  became  possessed  of  it,  it  is 
not  the  dnty  of  the  prosccatton  to  disprove  that 
aocoimt  where  circumstances  exist  In  the  case 
which  render  that  account  unreasonable,  or  its 
truth  improbable.  In  snch  a  case  the  burden 
ci  calling  the  parties  vouched  is  cast  on  the 
prisoner.  Iti»}.  v.  Ilarmer,  2  Cox,  C.  C.  487. 
8ee  Reg.  v.  Jlitton,  50  L.  T.  727  ;  15  Cox,  C.  C. 
478  ;  48  J.  P.  630. 

Of  other  CasM.] — Keither  upon  an  indictment 
for  stealing  nor  receiving  can  evidence  be  given 
that  the  prisoner  had  at  the  time,  or  previously, 
other  stolen  goods  in  his  possession.  Rm.  v. 
Oddy,  T.  &  M.  698  ;  2  Den.  C.  C.  264  ;  20  L.  J., 
M.  C.  198  ;  15  Jnr.  617  ;  6  Cox,  C,  C.  210. 

A  prisoner  was  indicted  for  stealing  three 
articles.  Having  taken  the  first  article,  he  re- 
turned in  about  two  minutes  and  took  the  second, 
and  thai  returned  in  half  an  hoar  and  took  the 
third  : — ^Held,  that,  the  last  taking  was  a  distinct 
felony,  and  could  not  be  given  in  evidence  with 
the  other  two ;  but,  that  the  interval  of  time 
between  the  first  and  second  taking  was  so  short, 
that  they  must  be  considered  as  parts  of  the 
same  transacticm.  Hew  v>  Sirdaeye,  4  Car.  fc  P. 
886. 

See  alto  eatet  post,  col.  1874  et  seq. 

Mere  Fosseetion  of  another's  Property.] — Mere 
possession  of  property  belonging  to  another  is  not 
Bufficient  to  sustain  a  charge  of  larceny  unleiw 
there  be  evidence  that  the  property  was  stolen. 
Reg.  V.  Ifall,  1  Cox,  C.  C.  231. 

Snffleieney  to  support  ConTiotloB.] — W.  was 

indicted  for  larceny  for  stealing  six  pounds  of 
brass  from  a  foundry.  The  only  suggested  evi- 
dence offered  at  the  trial  was,  that  the  prisoner, 
who  was  employed  upon  the  premises,  h^  been 
sent  to  come  into  the  place  where  the  brawi  was 
kept  : — Held,  that  there  was  not  a  scintilla  of 
evidence  to  go  to  the  jury.  R^.  v.  Walker, 
Sean.  0.  0.  280  ;  6  Cox,  C.  C.  310. 

A.  had  agisted  his  horse  with  B.,  and  in 
consequence  of  hearing  of  the  loss  of  it,  A.  went 
to  the  field  of  B.,  where  it  was  not  : — Held,  to 
bu  not  sofficient  proof  of  loss  to  support  an  in- 
dictment toe  hoia&fltealing.  Rem  v.  rend,  6  Car. 
&  P.  176. 

A  servant  a  day  or  two  before  her  mistress's 
death  got  cashed  a  cheque  drawn  to  her  mis- 
tress's order,  and  which  had  come  to  her  mis- 
tress's house  in  a  letter,  and  when  cashed  pur- 
ported to  bear  her  mistress's  indorsement ;  and 
afier  cashing  it  she  applied  the  greater  part  of  it 
to  a  purpose  which  probably  was  directed  by  her 


mistress,  but  bad  retained  a  small  surplus,  and 
when  taxed  vrith  it,  joBt  after  her  mistress's 
death,  she  denied  the  receipt  of  the  cheque,  the 
indorsement  of  which  was  believed  not  to  be 
that  of  her  mistress.  The  jury  was  directed  that 
there  was  no  evidence  on  which  they  could 
properly  convict  her  for  stealing  the  cheque, 
even  if  there  was  any  on  which  thuj  coohl  have 
convicted  for  embezzling  the  sniplns.  Beg.  v. 
Slinfjtby,  4  F.  &  F.  61. 

A  banker's  clerk  was  employed  at  A.  to  mani^ 
a  branch  for  them  at  the  town  of  B.  He  pro- 
vided an  office  for  the  bank  in  his  own  house. 
The  cAce  was  furnished  by  the  bankers,  and  an 
iron  safe  was  provided  there  by  them.  There 
were  duplicate  keys,  the  bankers  kept  one  and 
the  clerk  the  other  key.  It  was  his  dnty  to 
receive  money  from  customers  of  the  bank,  to 
place  it  at  night  in  the  safe,  to  pay  away  from 
time  to  time  such  portions  of  it  as  were  required 
for  the  business  of  the  bank,  to  pay  cheques,  to 
pay  over  weekly  any  balance  not  required  for 
the  business  at  B.,  and  to  send  in  weekly 
accounts  to  the  bankers  at  A.  He  carried  on 
the  business,  receiving  and  paying  money  and 
sending  in  weekly  accounts.  In  auditing  bis 
accounts  a  deficiency  of  3,000/.  waa  discov^ed. 
He  admitted  that  be  had  taken  that  amount  of 
the  money.  Tiiere  was  no  other  evidence,  except 
that  in  the  day-time  money  was  sometimes  kept 
in  a  drawer  in  the  office.  The  jury  found  him 
guilty  of  larceny  as  a  clerk  in  havingstolen  some 
money  received  from  customers  which,  before 
such  stealing,  had  been  placed  in  the  nfe,  and 
made  the  smiject  of  a  weekly  account : — Held, 
that  there  was  evidence  to  go  to  the  jury  of 
larceny.  Reg.  v.  Wright,  Dears,  B.  481  ; 
27  L.  J.,  M.  C.  65  ;  4  Jnr.  Cn.s.)  313  ;  6  W.  B. 
255;  7Coi,C.  C.  413. 

The  prisoner  was  the  bailor,  and  the  prosecutor 
the  bailee  of  a  h(»Be.  The  prisoner  baa  intrusted 
the  horse  to  the  prosecutor  as  security  for  a 
bill  drawn  by  the  former  and  accepted  by  the 
tatter,  to  accommodate  him.  The  prisoner  took 
the  horse  out  of  the  prosecutor's  poeeession.  The 
bill  had  been  paid  by  the  prosecutor,  who  had 
never  been  repaid  by  the  prisoner,  but  was  no( 
produced  at  the  trial : — Held,  that  in  the  absence 
of  the  bill  there  was  no  evidence  to  show  that 
the  prisoner  had  ever  parted  with  his  property 
in  tne  horse,  so  as  to  constitute  his  taking  of 
it  a  larceny.  Reg.  v.  Wadtworth,  10  Cox,  0.  C. 
557. 

When  ?rosoMtor  eannot  say  tbat  OoMU 

Lost.] — A  man  was  found  with  dead  fowls  in  his 

possession,  of  which  he  could  give  no  account, 
and  n  ns  tracked  to  a  fowl-house  where  a  number 
of  fowls  were  kept,  and  on  the  floor  of  which  were 
some  feathers  corresponding  to  the  feathers  of 
one  of  the  fowls  found  on  the  prisoner,  from  the 
neck  of  which  feathers  had  been  removed.  The 
fowl-house,  which  was  closed  over  night,  was 
found  open  in  the  morning.  The  spot  where  he 
was  found  waa  1,200  yards  from  the  fowl-house, 
and  the  prosecutor,  not  knowing  the  number  of 
fowls  keV>t,  couU  not  swear  that  he  had  lost 
any  : — Held,  that  \here  was  evidence  to  support 
a  conviction  for  larceny.  Reg.  v.  Mockfvrd,  17 
L.  T.  582  ;  16  W.  R.  375  ;  11  Cox,  C.  C.  16. 

The  prisoner  was  found  coming  out  of  a  ware- 
house, where  a  large  quantity  of  pepper  waa 
kept,  with  pepper  of  a  similar  quality  in  his 
poesessirai.  He  had  no  ri{^t  to  be  in  the  n-are- 
houHC,  and  on  being  discovered  he  said,  "  I  hope 
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yon  will  not  be  hard  with  me,"  and  took  Bome 
pepper  out  of  his  pocket  and  threw  it  upon  the 
ground.  There  was  no  evidence  of  any  pepper 
having  been  missed  from  the  bulk  : — Held,  that 
there  was  sufficient  evidence  to  go  to  the  juiy  of 
the  corpus  delicti.  Beg.  r.  Burton,  Dears.  O.  0. 
292  ;  23  L.  J.,  M.  C.  52  ;  18  Jar.  157  ;  8  W.  B. 
230  ;  6  Cox,  C.  C.  293. 

Though  no  portion  of  the  prosecutor's  goods 
has  been  misaed,  it  is  a  question  for  the  jury, 
under  all  the  circumstances  of  the  case,  whether 
the  goods,  which  are  the  subject  of  the  indict- 
ment, are  his  property.  Bm.  v.  Hooper,  1  F.  & 
F.  85.  Ckmtra,  Beg.  t.  Dredge,  1  Cox,  0.  0. 
235. 

Proof  (tf  Wiitiiv— No  Kotloe  to  Frodnoe.] — 

On  an  indictment  against  A.  and  B.,  for  burg- 
lary, one  of  the  articles  stolen  (the  only  one 
directly  proved  to  have  l>een  in  the  possession  of 
either  of  them)  being  a  ring,  which  was  de- 
scribed  particularly  by  the  prosecutor,  and  proved 
to  have  nad  an  inscription  upon  it,  and  to  have 
t>een  just  like  one  he  pnxluced  ;  and  one  of  the 
prisoners  being  proved  to  have  shown,  soon  after 
the  burglary,  a  ring  which  was  proved  to  have 
been  just  like  that  produced,  and  to  have  had  an 
inscription  upon  it,  but  no  notice  to  produce 
which  had  b^n  given  ; — Held,  that  the  contents 
of  the  inscription  on  the  prosecutor's  ring  could 
not  be  proved,  and  that,  as  there  had  been  no 
notice  given  to  the  prisoner  to  produce  the  ring 
shown  by  him  to  the  witness,  the  contents  of 
the  inscription  upon  it  could  not  be  prored. 
Jby.  V.  jRirr,  1  F.  &  F.  396. 

 After  proof  of  BabpiBna.] — On  an  indict- 
ment for  the  larceny  of  a  bill  of  exchange 
obtained  from  the  prosecutor,  under  a  pretence 
of  discounting  it,  parol  evidence  of  the  bill  may 
be  given  after  proof  of  a  subpoena  duces  tecum 
g^ven  to  tjbe  person  in  whose  possession  it  was 
shown  to  be  previously  to  the  trial,  bat  who  did 
not  attend.  Bez  v.  Aie^^  1  Leach,  C.  C.  294 ; 
2  East,  P.  C.  675. 

d.  Keoent  PosseBsloa  of  Stolen  Property. 

Vhat  Contideratiou  A&et.]— The  question 
of  what  is  or  is  not  a  recent  possession  of 
stolen  property  is  to  be  considerea  with  refer- 
ence to  the  nature  of  the  article  stolen.  There- 
fore, where  two  ends  of  woollen  cloth  in  an 
unfinished  state,  consisting  of  about  20  yards 
each,  are  lost,  and  were  in  the  possession  of  the 
prisoner  two  months  after  their  being  stolen, 
and  still  in  the  same  state,  it  was  held  that  this 
was  a  possession  sufficiently  recent  to  call  on  the 
pristmer  to  show  how  he  came  by  the  property. 
Hex  V.  Partridge,  7  Car.  it  P.  661. 

Where  a  stolen  horse  was  found  in  the  posses- 
sion of  the  prisoner  six  months  after  it  was  stolen, 
and  there  was  no  other  evidence  against  him,  the 
judge  would  not  call  on  him  for  his  defence,  as  the 
possession  was  not  sufficiently  recent.  Iteg.  v. 
Ciwtt»r,3Car.&K.  318;16Jur.750.  S.  P.,  Be* 
V.  Adami,  3  Oar.  &  P.  600  ;  Beg.  t.  Cruttenden,  6 
Jnr.  267. 

Possession  by  a  letter-carrier  of  a  bank-note 
some  months  after  it  bad  been  sent  by  post  tmd 
lost,  is  not  sufficient  evidence  of  a  felonious 
stesding  by  him,  though  not  accounted  for  other- 
wise than  by-  his  mere  assertion  that  he  had 
found  it.   Bsg.  v.  SmUh,  8  F.  &;  F.  123. 

A  prisoner  was  tried  on  the  29th  of  June,  1863, 


upon  an  indictment  which  charged  him  in  the 
first  count  with  having  on  the  20th  September, 

1862,  stolen  certain  property  of  A.,  and  in  the 
second  count  with  having  on  the  16th  of  January, 

1863,  stolen  five  shovels,  also  the  property  of  A. 
The  prisoner  had  been  in  A.'8  mnploy  several 
years,  and  the  property  charged  In  the  indict- 
meat  was  found  in  his  possession  on  the  21st  of 
January,  1863,  but  there  was  no  evidence  to 
show  when  they  were  stolen : — Held,  that  he 
was  not  entitled  to  be  acquitted  on  the  ground 
that  the  stolen  property  was  not  proved  to  have 
been  in  his  possession  recent  ^fter  it  was  stolen. 
Beg.  V.  Knight,  L.  ft  0.  878 ;  9  L.  T.  80S ;  9 
Cox,  C.  C.  437. 

Where  property  of  insignificant  value  is  traced 
to  the  possession  of  the  prisoner  fifteen  months 
after  the  loss,  and  he  gives  an  account  of  his 
possession  of  it  which  is  not  inconsistent  with  the 
right  of  the  prosecutor  to  it,  he  ought  not  to  be 
called  on  to  account  for  that  possession  in  a 
court  of  justice.  Where,  however,  the  prisoner, 
when  lost  property  is  found  in  his  possession, 
and  identified  by  the  prosecutor  after  so  long  an 
interval,  claims  it  as  his  own  property  by  right 
of  purchase  made  before  the  amgod  theft,  and  a 
continuous  possession  up  to  the  time  of  discovery, 
he  may  be  called  on  to  account  for  that  posses- 
sion, notwithstanding  the  interval  which  has 
elapsed  between  the  loss  and  dtocovery,  for  then 
he  disputes  the  identity  of  the  thing  found  with 
that  lost   Beg.  v.  Jikaju,  2  Cox,  C.  C.  270. 

A  prisoner  was  indicted  for  sheep  stealing. 
The  prosecutor  lost  a  sheep  in  September ;  it  was 
found  in  the  prosetmtor's  possession  in  the  March 
following.  There  was  no  other  evidence  of 
larceny  than  the  possession  : — Held,  that  the 
period  between  the  loss  and  the  finding  was  too 
long  to  permit  the  case  to  go  to  the  jorr.  Beg. 
V.  MarrU,  8  Cox,  C.  C.  333. 

Svldenee  of  Beeeiving  Fropozty,  ' knowing  U 
to  have  been  Stolen.] — Recent  possession  of 
stolen  property  is  evidence,  either  that  the  person 
in  possession  stole  the  property,  or  that  he  re- 
ceived it  knowing  it  to  nave  been  stolen,  accord- 
ing to  the  other  circumstances  of  the  case.  Bim. 
V.  Langmead,  L.  ft  C.  487  ;  10  L.  T.  860  :  9  Cox, 
C.C.464. 

What  soffioient  Evidence  of  Boesnt  Posses- 
sion.]— bi^  was  left  by  the  owner  on  a 
Satutday  night  near  to  a  place  where  the  prisoner 
and  two  o£er  persons  were  at  the  time.  The 
prisoner  passed  by  the  place  on  his  way  home, 
and  shoitly  afterwards  one  of  the  other  persons 
followed  in  the  same  direction.  That  person 
and  the  prosecutor  then  met  the  prisoner  coming 
back  to  his  home  from  the  opposite  direction' 
and  being  questdoned  he  denied  all  knowledge  of 
the  bag,  and  said  that  he  had  been  into  the 
neighbouring  wood  for  firewood.  The  wood,  the 
prisoner's -cottage,  and  some  disused  farm  build- 
ings near  it,  were  then  searched  without  success. 
On  the  Monday  morning  the  bag  was  found  in  a 
hay-loft  in  one  of  the  disused  farm  buildings 
near  to  the  highway.  There  was  no  door  to  it, 
and  passers-by  had  easy  access  to  it.  Tha  pri- 
soner was  then  taken  into  custody  for  steaung 
the  bag,  and  said  to  the  constable,  after  pre- 
viously denying  he  had  taken  the  bag,  "  I 
suppose  I  shall  get  a  month  for  this,"  and  made 
use  of  some  other  words  of  no  more  definite 
mcanhig.  The  chairman  left  all  the  facts  to  the 
jury  as  eridmce  from  whitdi  they  might  infer 
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that  the  prisoser  had  had  posseasion  of  the  bag, 
and  directed  them  if  they  found  eo,  to  treat  the 
case  as  one  of  recent  possession  : — Held,  that  the 
cbaimiaii'B  ruling  was  wrong,  and  that  he  onght 
to  hare  directed  an  acquittal.  Reg.  -v.JIvgheg, 
39  L.  T.  292  ;  14  Cox,  C.  C.  223. 

On  the  night  following  the  commission  of  a 
burglary,  two  boys  were  found  concealed  in  a 
com-chest  in  an  open  gig-house  with  which  they 
were  not  in  any  way  connected,  and  half  a  mile 
from  the  house  of  the  prosecutor.  Outside  the 
com-chest  was  found  some  of  the  stolen  property, 
and  in  the  loft  over  the  gig-honse  was  found 
another  portion  of  the  stolen  property : — Held, 
That  there  was  no  evidence  to  go  to  the  jury  of 
possessioii  by  the  boys  of  any  of  the  stolen 
articles.   Reg.  v.  Coots,  2  Cox,  C.  C.  188. 

7.  Rest:tdtioh  and  Recoveet  op  Stolen 
Peopebty. 

Power  to  Order — Property  mast  have  been 
Stolen.] — On  a  conviction  for  stealing,  the  court 
has  no  jurisdiction  to  make  an  order  directing 
the  disposal  of  property  found  in  the  possession 
of  the  felon  when  he  was  apprehended,  which 
was  not  part  of  that  stolen.  Reg.  t.  London 
Corporation,  E.  B.  &  E.  509  ;  27  L.  J.,  M.  C.  231  ; 
4  Jnr.  Css.')  1078.  8.  C,  sab  nom.  Beg.  v. 
Pieree,  Bell,  C.  C.  236  ;  8  Cox,  C.  C.  344. 

To  what  CMet  Appliokbte.]— The  21  Hen.  8, 
c.  11,  which  restored  goods  to  a  prosecutor  on 
conviction  of  the  person  who  took  them  away, 
extended  only  to  a  felonious  and  not  to  a  fraudu- 
lent taking.  Rex  v.  J)e  Vcatae,  2  Leach,  C.  C. 
585  ;  2  East,  P.  C.  789,  839. 

The  24  &  23  Vict.  c.  96,  s.  100,  applies  to  cases 
of  false  pretoices  as  well  as  (deny,  and  the  fact 
that  the  prisoner  parted  with  the  goods  to  a 
bonft  fide  pawnee  will  not  disentitle  original 
ovnier  to  the  restitution  of  the  goods.  R^.  v. 
Stancliffe,  II  Cox,  C.  C.  318. 

The  court  is  bound  by  the  statute  to  order 
restitution  of  property  obtained  by  false  pre- 
tences, and  the  subject  of  the  proaecutkm,  in 
whose  hands  soever  it  is  found.  Beg.  t.  Oidd- 
Mith,  12  Cox,  C.  C.  694. 

So,  likewise,  of  property  received  by  a  person 
knowing  it  to  have  been  stolen  or  obtained  by 
false  pretences.  lb. 

But  the  order  is  strictly  limited  to  property 
identified  at  the  trial  as  being  the  nil^t  of  the 
cbai^  2b. 

It  does  not,  therefore,  extend  to  property  in 
the  possession  of  innocent  third  persons,  which 
was  not  produced  and  identified  at  the  trial  as 
being  the  subject  of  the  indictment.  lb. 

An  order  of  restitntion  of  property  stolen  will 
extend  only  to  such  property  as  is  produced  and 
identified  in  the  course  of  the  trial,  and  not  to 
aU  the  articles  named  in  the  indictment,  unless 
so  produced  and  identified,  and  in  the  possession 
of  the  court.   Reg.  v.  Smith,  12  Cox,  C.  C.  597. 

Sect.  100  of  the  larceny  Act,  1861,  enacts 
that  any  property  dishonestly  acquired  shall  be 
restored  to  the  owner  upon  conviction  of  the 
<tfEen(^,  and  In  every  case  the  court  before 
which  the  conviction  takes  place  shall  have 
power  to  order  restitution  in  a  summary  manner, 
provided  that  in  case  of  a  bon&  fide  transfer  of  a 
negotiable  instrument  for  value,  and  without 
notice  or  reasonable  canse  to  snspect,  the  ceurt 
shall  not  award  or  order  the  restitution  of  snch 
MCttrity.   The  ddendants  had  Um&  fide  and 


without  cause  to  suspect  acquired  the  possession 
for  value  of  a  New  Zealand  bond  for  1,OOOZ., 
which  had  been  stolen  from  the  plaintiff's  pos- 
session, after  the  conviction  of  a  person  for 
feloniously  receiving  the  same : — Held,  that  the 
proviso  in  the  above  section  applies  to  the  ri^t 
to  recover  as  well  as  to  the  summary  restitntion 
of  a  negotiable  instrument,  and  ihat,  under  the 
circumstances,  the  owner  of  the  bond  could  not 
recover  it  from  the  transferees,  Ckichetter  v. 
Hill,  52  L.  J.,  Q.  B.  160  ;  48  L.  T.  364  ;  31  W.B. 
245  ;  16  Cox,  C.  C.  258  :  47  J.  P.  324. 

See  aito  newt  nib'kead. 

Stolen  Hones.]— The  provisions  of  SI  EIiz.c 
12,  extend  to  the  sale  as  well  of  horses  which  are 
not  stolen  as  of  those  which  are  stolen  ;  and  the 
sale  of  a  horse  in  market  overt  vrithoat  com- 
plying with  the  requirements  of  this  statute  has 
merely  the  effect  Gt  a  sale  out  of  market  overt. 
Moran  v.  PUt,  42  L.  J.,  Q.  B.  47  ;  28  L.  T.  86*  ; 
21  W.  R.  526. 

A  magistrate  has  no  power  under  31  EIiz.cl2, 
to  cause  a  stolen  horse  to  be  re-delivered  to  the 
owner,  unless  proof  of  the  actual  theft  is  first 
given.  Jotephe  v.  Adkiiu,  2  Stark.  76  ;  19  R.  £, 
677. 

A  complaint  having  been  made  to  a  magistrate 
by  the  owner,  that  his  horse  had  been  stolen  by 
B. ;  an  officer,  although  armed  with  a  warrant 
against  B.,  is  not  justified,  under  the  above 
statute,  in  taking  the  horse  out  of  the  posscsrion 
of  a  bon&  fide  purchaser  from  B.  lb. 

BettitlttUn  to  Owner.]  —  The  postmaster- 
general  is  not  entitled  to  nave  restored  to  him 
hioneys  found  on  the  prisoner,  part  of  the  pro- 
ceeds of  the  theft,  the  prisoner  having  pleaded 
guilty  to  an  indictment  for  stealing  a  letter 
containing  two  banknotes,  the  property  the 
postmaster-general.  Reg.  t.  Jbmi,  14  Cox,  C.  C 
628. 

The  conrt  cannot,  nnder  the  7  &  8  Geo.  4,  c. 
29,  B.  57.  order  a  Bank  of  England  note  which 
has  been  paid  and  cancelled,  to  be  delivered  op  to 
the  prosecutor  of  an  indictment  against  thep&rty 
who  stole  it.   Rex  v.  Stanton,  7  Car.  ic  F.  431. 

Connsol  heard  on  behalf  of  Persons  in  Fmss^ 

sion  of  Ooods.] — Whereaprisoner  pleaded  guilty 
to  several  indictments  charging  him  with  larceny, 
and  an  application  was  made  on  the  part  of  the 
prosecutor  for  an  order  for  restitution,  the  court 
consented  to  hear  counsel  on  behalf  of  those  who 
were  in  possession  of  the  goods,  and  against  whom 
the  order,  if  made,  would  operate.  Reg.  v. 
Macilln,  5  Cox,  C.  C.  216. 

Common  Order,  when  made. J — Where,  under 
such  circumstances,  the  depositions  taken  before 
the  magistrate  disclosed  a  clear  case  of  felony, 
the  conrt  declined  to  order  a  writ  of  rntitntioii 
to  issue  on  the  suggestion  of  the  holders  of  the 
goods  that  the  prisoner  was  an  agent,  and  there- 
fore that  the  fraudulent  dealing  with  the  goods 
on  bis  part  did  not  constitute  a  felcmy,  but  the 
court  made  the  common  order  for  restitutiiRL 
lb. 

Order  rafosed  by  Quarter  Sessions  —  Ketrft. 
politan  Police  Magistrate— Jiuisdietion.}— On 

the  conviction  of  a  person  for  larceny  the  court 
of  quarter  sessions  declined  to  make  any  order 
for  restitntion  of  the  stolen  proper^,  part  of 
which  had  been  pawned.  Snbseqnentfy,  an  if 
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plication  was  made  by  the  owner  of  some  ot  the 
property  to  a  metropolitan  police  magistrate, 
nnoer  section  40  of  the  Metropolitan  Police 
Courte  Act,  1839,  for  an  order  for  restitation,  and 
the  magistrate  made  such  an  order  : — Held,  that 
he  had  juriBdiction  to  do  so,  as  section  40  merely 
Bubatitntea  in  small  cases  a  cheap  and  summary 
altematlre  tor  the  remedy  by  an  ordinary  civu 
action.   DavUm,  Ex  parte,  60  J.  P.  808. 

Jnriidictiim  to  award  Writ  of  SeBtitntion.] — 

The  jurisdiction  of  the  Court  of  Queen's  Bench 
to  issue  a  writ  of  restitution  of  stolen  property 
was  incidental  to  the  judgment  on  appeals  of 
felony,  which  were  abolished  by  69  Geo.  3,  c.  46, 
and  it  was  abolished  with  them.  S^.  t.  London 
C.'riKiration,  10  B.  &  8.  341  ;  4  L.  R.  Q.  B.  371  ; 
17  W.  R.  722.  S.  C,  nom.  Walker  v.  London 
Cormratum,  38  L.  J.,  M.  C.  107  ;  20  L.  T.  604  ; 
11  Cox,  C.  C.  280. 

That  jurisdiction  was  not  given  by  21  8, 
c  ll,noriaitgiTenl^24&25  Tict.c.96,8.100. 
Jh. 

A  man  was  convicted  of  stealing  cattle,  which 
were  sold  by  him  on  the  following  day  in 
market  overt,  and  were  resold  upon  the  same 
day,  also  in  market  overt,  the  purchases  being 
bon&  iide : — Held,  that  the  judge  at  the  trial  had 
jarisdicticni  to  order  the  restitution  ot  the  cattle 
to  the  person  from  whose  land  the  cattle 
had  been  stolen.  Jteg.  v.  Horan,  Ir.  R.  6, 
C.  L.  293. 

The  court  before  whom  a  person  charged  with 
larceny  is  tried  has  jurisdiction,  under  24  &  2o 
Vict,  c.  96,  s.  100,  on  his  conviction  to  order 
restitntion  to  the  original  owner  of  the  proceeds : 
of  the  stctlen  property  in  the  hands  of  the  con- 
vict or  his  agent,  Heg.  v.  Csntral  d^minal 
CouH  JJ.,  56  L.  J.,  M.  C.  25  ;  18  Q.  B.  D.  314  ; 
66  L.  T.  362 ;  36  W.  K.  243  ;  16  Cox,  0.  C.  196 ; 
51  J.  P.  229—0.  A. 

Kanaamui  to  eompol  Gout  to  make  Order.] 

— Mandamus  will  not  lie  to  tiie  judges  and 
justices  of  the  Central  Criminal  Court.  The 
recoMer  of  London,  upon  the  trial  and  convic- 
tion of  a  prisoner  charged  with  larceny,  having 
refused  to  order  (under  24  ti  25  Vict.  c.  96, 
8.  100),  the  person  with  whom  stolen  property 
was  pledsed  to  restore  it  to  the  prosecutor,  the 
Qneen's  Bench  Division  refused  to  ^rant  a  manda- 
mus directed  to  "  the  judges  and  justices  of  the 
Central  Criminal  Court,"  to  compel  the  recorder 
to  make  such  order.  Keg.  v.  Central  Criminal 
CtmH  JJ.,  62  L.  J.,  M.  C.  131 ;  11  Q.  B.  D. 
479. 

Attuhment  for  Diioliedieoeo,]— The  order  for 
restitution  not  being  obeyed,  a  rule  was  obtained 
calling  upon  D.  to  show  cause  why  he  should  not 
be  attached  for  contempt,  and  a  cross  rule  was 
obtained  calling  upon  the  prosecutor  to  show 
cause  why  the  order  of  restitution  should  not  be 
rescinded  ;  the  court  made  the  rule  absolnte  for 
an  attachment  Bag.  v.  WoUet,  HaH,  1%  re,  8 
Cox,  C.  C.  337. 

Award  of  Compouatim  to  Proseeutor  oat  of 
Torfieited  Propeztjr.l — The  Forfeiture  for  Felony 
Act,  1870  (S3  ft  34  Vict,  c.  23),  s.  4,  which 
empowers  the  court  to  award  any  sum  of  money 
not  acceding  lOOZ.,  by  way  of  satisfitction  or 
compensatioa  for  any  loss  of  property  suffered 
by  the  applicant  through  or  by  reason  of  felony, 
aoch  som  to  be  "  deemed  a  judgment  debt  to  t^e 


person  entitled  to  receive  the  same  from  the 
person  so  convicted,"  requires  to  be  exercised 
with  considerable  caution,  as  being  liable  to 
abnse  by  arrangements  in  the  nature  of  condona- 
tion  of  a  felony.  Beg.  v.  Lovett,  11  Cox,  C.  C. 
602. 

On  an  indictment  of  a  servant  for  stealing 
money  from  his  master,  it  had  been  arranged 
between  Uie  counsel  for  the  prisoner  and  the 
prosecntor,  that  the  prisoner  should  repay  the 
money  which  he  had  stolen,  and  that  the  prose- 
cutor should  recommend  that  he  be  dtschargeil 
without  punishment,  on  his  own  recognizanceK 
to  come  up  for  judgment  when  called  upon,  and 
that  the  court  should  order  that  stun  to  be  paid 
as  compensation  to  the  prosecntor.  The  prisoner 
having  pleaded  guilty  to  the  charge,  an  applica* 
tion  was  made  by  counsel,  stating  the  arrange- 
ment. Bat  the  court  refined  its  assent  to  any 
compromise,  as  not  being  within  the  intention 
of  the  act,  which  contemplated  compensation 
to  the  party  wronged,  as  an  additlm  to,  and 
not  as  a  sabstitate  for  the  punishment  doe  to 
the  crime.  Tb. 

Taking  or  Advertisuig  Rewards  for  return 
of  Stolen  Property.] — It  was  an  offence  within 
4  Geo.  1,  c.  11,  s.  4,  to  take  money  under  pretence 
of  helping  a  man  to  goods  stolen  from  him, 
though  the  prisoner  had  no  acqtiaintance  with 
the  felon,  aiui  did  not  pretend  that  he  had,  and 
though  he  had  no  power  to  apprehend  the  felon, 
and  though  the  goods  were  never  restored,  and 
the  prisoner  had  not  power  to  restore  them.  Jtea 
V.  Zedbitter,  1  M.  C.  C.  76. 

On  an  indictment  against  A.  for  corraptly  and 
febnionsly  receiving  fiom  B.  money  under  pre- 
tence of  helping  6.  to  recover  goods  before  then 
stolen  from  B.,  and  for  not  causing  the  thieves 
to  be  apprehended,  three  questions  were  left  to 
the  jury  :  First,  did  A.  mean  to  screen  the  guilty 
parties,  or  to  share  the  money  with  themt 
Second,  did  A.  know  the  thieves,  and  intend  to 
assist  them  In  getting  rid  of  the  property,  by 
promising  B.  to  buy  it?  Third,  did  A.  know 
the  thieves,  and  assist  B.,  as  her  agent,  and  at 
her  request^  in  endeavouring  to  purchase  the 
stolen  property  from  them,  not  meaning  to 
bring  the  thieves  to  justice  2  The  juiy  answered 
the  first  question  in  the  negative,  and  the  third 
in  the  affirmative  i — Held,  that  the  receipt  of 
the  money,  under  the  circumstances,  was  a 
corrupt  receiving  of  the  money  by  A.  within 
7  &  8  Geo.  4,  c.  29,  s.  58.  v.  Pagcoe,  4  2?ew 
SesB.  Oas.  66  ;  2  Car.  k  K.  927  ;  1  Den.  C.  C.  4.')6  ; 
T.  &  M.  141 ;  18  L.  J.,  M.  G.  186  ;  13  Jar.  544  ; 
3  Cox,  0.  C.  463. 


8.  Ewsxn  OF  Labcent  on  Owhebshzf 

OT  FBOPEBTT. 

Theft  of  Bond  Payable  to  Beazor— Soai  fide 
Holder  of  Talae— Banker's  Charge.]— A  bonk 
advanced  moneys  to  a  customer  upon  promissory 
notes,  on  the  back  of  each  ot  which  he  placed  an 
indorsement  by  which  he  charged  all  his  pro- 
perty, siiares,  or  securities,  which  then  were  or 
which  might  be,  at  any  time  prior  to  the  pay- 
ment of  the  note,  "  in  the  possession  or  power  of 
the  holder  thereof  tor  the  time  being,"  with  the 
payment  of  the  promissory  note,  and  interest. 
After  several  such  transactions  had  taken  place, 
the  customer  obtained  an  advance  upon  a  French 
bond,  payal^  to  bearer  and  transferable  by 
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deliveiy,  asd  be  sabeequently  handed  the  bank 
another  French  bond,  and  requested  that  both 
might  be  sold  on  his  account.  On  the  latter 
occasion  he  obtained  no  advance  of  money.  On 
the  bonds  being  sent  to  the  bank's  brokers  for 
sale  it  was  discovered  for  the  first  time  that  both 
had  been  stolen  : — Held,  that  as  to  the  first  bond, 
the  bank  had  a  charge  upon  it,  since  an  advance 
had  been  obtained  upon  it,  hat  that  as  to  the 
second  bcwd,  there  was  no  such  charge,  since  no 
advance  having  been  made  upon  it,  there  conld 
be  no  charge  otherwise  than  by  virtae  of  the 
charge  endorsed  ui>on  the  promissory  note,  which 
<lid  not  apply  to  tlic  case,  because  it  could  only 
apply  to  property  of  the  drawer  of  the  note 
placed  in  the  possesion  or  power  of  the  holder 
for  a  purpose  not  inconsistent  with  an  assertion 
of  such  a  charge,  and  the  bond  In  question  was 
not  so  situateil.  Symnt  r.  Mulkimy  4tt  L.  T. 
763  ;  30  W.  R.  875. 

Fn^rt7  Bevesting  la  Owner  on  ConvletiAii.] 
— By  7  &  8  Geo.  4,  c.  29,  b.  67,  the  property  in 
a  stolen  chattel  revests  In  the  owner  on  the 
ccmviction  of  the  thief,  and  the  owner  may 
maintain  trover  for  it,  though  there  has  been 
no  onler  for  restitution,  Scattergood  v.  Sylrestcr, 
15  Q.  B.  506  ;  Vi  L.  J.,  Q.  B.  447  ;  14  Jur.  977. 

The  owner  of  goods,  induced  by  fraud,  pai-ted 
with  them  ander  a  voluntary  contract  of  sale 
which  vested  the  property  in  the  fraudulent 
purchasers.  The  goods  were  then  sold  in  market 
overt  to  a  purchaser  without  notice  of  the  fraud. 
The  fraudulent  purchasers  were  afterwards,  upon 
the  prosecution  of  the  original  owner,  convictetl 
of  obtaining  the  goods  by  false  pretences.  The 
ju<^  befEore  whom  the  prisoners  were  tried 
refused  to  make  an  order  restitution : — ^Held, 
tliat  under  24  &  25  Vict.  c.  96,  s.  100,  the  pro- 
perty in  the  goods  revested  in  the  original  owner 
upon  conviction,  and  that  he  was  entitled  to 
recover  them  from  the  innocent  purchaser. 
.Voyce  T.  Kewington  (4  Q.  B,  D.  32)  overruled. 
BentUji  V.  ViltHoiU,  57  L.  J.,  Q.  B.  18  ;  12  App. 
Oas.  471 ;  6T  L.  T.  854  ;  36  W.  B.  481 ;  52  J.  P. 
68— H.  L.  (E.)  Sev  Sale  of  Goods  Act,  1893, 
s.24. 

Where  a  hirer  in  possession  of  goods  under  a 
hire-and-purchiise  agreement  sells  them  to  a 
bon&  fide  purchaser  without  notice  before  all 
instalments  agreed  upon  are  paid,  and  is  prose- 
cuted to  conviction  for  larceny  as  a  bailee,  the 
owner  can  maintain  an  action  for  conversion 
against  the  purchaser.  Pat/tie  v.  WiUoit,  65  L,  J., 
Q.  B.  150  ;  [1895]  2  Q.  B.  537  ;  16  B.  239,  n. ; 
73  L.  T.  12  ;  43  W.  K.  (i.-)7— C.  A. 
See  Principal  akd  Agent. 
A.  and  B.  were  convicted  of  stealing  the  goods 
of  C. :  D.,  before  tbey  were  convicted,  acquired 
a  title  to  the  goods  by  making  an  advance  of 
money,  bona  fide,  to  A.,  who  was  the  servant 
and  agent  of  C,  and  established  his  title  to  the 
goods  in  trover  brought  against  him  for  their 
recovery  by  C. ; — Held,  that,  notwithstanding 
the  title  had  been  acquired  under  5  &  6  Vict, 
c  39,  by  D.,  the  goods  on  the  conviction  of  A. 
and  B.  revested  in  C.,  and  the  court  ordered  them 
to  be  restored.  Reg.  v.  Wollez,  Hart,  In  re, 
8  Cox,  C.  C.  337. 

A  bon&  fide  purchaser  of  a  horse  from  a  person 
who  has  bought  it,  as  the  second  purchaser  Knew, 
at  a  fair,  without  any  evidence  that  he  knew  it 
was  obtained  dishonestly,  although  it  has  been 
punhased  on  credit,  and  not  paid  for,  is  entitled 
to  maintain  trover  against  the  orie^Dal  owner 


for  retaking  it.  North  v.  Jaekton,  2  P,  t  F 
198. 

By  24  &  25  Vljt.  c.  96,  s.  100,  it  any  person 
guilty  (inter  alia)  of  obtaining  any  chattel, 
money,  or  other  property  bv  false  pretences 
"  shall  be  indicted  on  behalf  of  the  owner  of  the 
property  and  convicted,  in  such  case  the  property 
shall  be  restored  to  the  owner."  W.  purchased 
and  obtained  delivery  of  certain  sheep  from  the 
defendant  by  false  pretences.  The  plaintiff  pur- 
chased the  sheep  from  W.  and  paid  W.  tor  them 
without  knowledge  of  the  fraud,  the  defendant 
having  done  nothing  in  the  meantime  to  avoid 
the  contract  between  himself  and  W,  The 
defendant  fintling  that  the  sheep  were  on  the 
plaintifTs  premises  retook  possession  of  them ; 
W.  having  been  convicted  <rf  obtaining  the  sheep 
by  false  pretences  on  the  prosecution  of  the 
defendant :— Held,  that  the  effect  of  24  &;  25  Vict, 
c.  96,  s.  100,  was  not  to  revest  the  property  in 
the  sheep  in  the  defendant  as  against  the  plain- 
tiff, who  nad  acquired  a  good  title  to  them  before 
the  conviction,  and  consequently  that  the  defen- 
dant was  liable  in  an  action  by  the  plaintiff  for 
the  value  of  the  sheep.  Moyce  Xew'tHgtm, 
48  L.  J.,  Q.B.  126j  4  Q.  B.  D.  32  ;  39L.T.536; 
27  W.  K.  319. 

eoodi  Purohaied  with  Stolen  Ifonsy.]— The 
plaintiff  had  stolen  money  of  the  defendant  and 
was  prosecuted  by  him  for  so  doing,  but  was 
acquitted  on  a  technical  ground.  The  plaintiff 
had,  previously  to  the  prosecution,  converted  the 
money  into  goods.  These  were  in  the  house  of 
the  prosecutor,  and  detained  by  him  as  being 
the  proceeds  of  the  money  stolen  by  him.  The 
plaintiff  brought  an  action  in  the  county  court 
tor  return  of  some  of  the  goods  and  for  damages 
for  the  conversion  of  others  of  them  : — Held, 
that  the  county  court  judge  was  right  in  giving 
j  udgment  for  the  defendant.  Cattley  t.  Limitdet, 
34  W.  B.  139. 

Sale  of  Stelen  Oooda  in  Xaikrt  Orert-^ii- 
bilitjr  of  Salennattar.]— The  defendants  were 
public  salesmastcrs,  and  transacted  their  business 
in  a  legally  established  cattle  market,  where  a 
market  overt  for  the  sale  of  cattle  and  sheep  was 
held  once  a  week.  A  number  of  sheep,  which 
had  been  stolen  from  the  plaintiff,  were  brought 
on  a  market  day  to  the  stand  of  the  defendants 
by  the  thief,  who  employed  the  defendants  to  sell 
the  sheep  for  him.  The  defendanta,  in  ignorance 
of  the  theft,  placed  the  sheep  in  their  stand,  and 
sold  and  delivered  them  to  a  purchaser,  by  whom 
they  were  removed  : — Held,  that  the  defendants 
were  liable  to  the  plaintiff  in  an  action  of  trover 
for  the  value  of  the  sheep.  Dclaney  v.  WaU'tM, 
13  L.  E.  Ir.  31  ;  15  Cox,  C.  C.  525—0.  A.  B.  P., 
6faaly  v.  Ledwidge,  Jr.  R.  10  C.  L.  S3. 

■ — -  Claim  bj  Purchaser  against  Owner  ftir 
Coat  of  Seeping  Animals.]— The  bouii  fide  pur- 
chaser of  stulen  beasts  sold  in  market  overt 
cannot,  in  answer  to  a  claim  for  them  by  the 
original  owner  after  the  conviction  of  the  thief, 
counter-claim  for  the  cost  of  (heir  keep  while 
the  beasts  were  in  the  possession  of  tbe  pur- 
chaser, for  they  were  his  own  property  until,  on 
the  conviction,  the  property  revested  in  the 
original  owner.  Walker  v.  Mattkeway  61  L.  J., 
Q.  B.  243 ;  8  Q.  B.  D.  109 ;  46  L.  T.  91S ;  SO 
W.  B.  33S. 

Betvn  of  Value  of  Ooodi.] — See  Tbovbb. 
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B.  RECEIVERS  OF  STOLEN  PROPERTY. 

1.  What  is  a  Beoextiro. 

BceeiT«r  or  Prinoipal.] — J.  had  emplQ7ed  U. 
to  load  socks  of  oatft,  the  property  of  J.,  from  a 
vessel  into  the  trams  of  K.,  who  was  to  carry  them 
on  the  trams  to  the  warehouse  of  K.  By  previouB 
concert  between  M.  and  oats  were  taken  by  M. 
from  two  the  sacks  and  pnt  Into  a  nose- bag  in 
the  absence  of  K.  and  hidden  under  a  tram.  K. 
returned  in  a  few  minutes  and  took  the  nose-bog 
and  its  contents  from  under  the  tram,  and  took 
them  away,  M.  being  then  within  three  or  four 
yards  of  him  : — Hcl<l,  that  K.  was  not  a  receiver 
but  a  principal  in  the  larceny.  Reg.y.MeCarthy, 
2  Car.  &  K.  879. 

PnrpMe  for  whieb  received.] — If  a  receiver  of 

stolen  goods  receives  them  fur  the  mere  purpose 
of  concealment,  without  deriving  any  profit  at 
all,  he  is  just  as  much  a  receiver  as  if  he  had  pur- 
chased them.  Rex  v.  Ricliard$on,  6  Car.  &  P.  335. 

It  makes  no  difference  whether  a  receiver 
receives  for  the  purpose  of  profit  or  advantage  or 
whether  he  does  It  to  assist  the  thief.  Rex  v. 
Dat'u,  6  Car.  k  P.  177. 

Taking  into  Posieiaion.] — ^Without  proof  of 
an  actual  taking  into  possession,  an  indictment 
for  receiviog  g^ds  knowing  them  to  have  been 
stolen  cannot  be  sustained.  Rfg.  v.  Hillt  8  New 
Ses3.  Cas.  348  ;  1  Den.  C:  C.  468  ;  T.  ft  M.  160  ; 
2  Car.  &  K.  978  ;  18  L.  J.,  M.  0.  IW  ;  18  Jur. 
545  ;  3  Cox,  C.  C.  633. 

A  prisoner  admits  having  bought  an  article, 
which  is  subsequently  found  in  his  house  ;  that 
is  sufficient  evidence  for  a  jury  to  convict  of  re- 
ceiving without  proof  of  an  actual  receipt,  or 
that  he  had  ever  been  at  the  house  from  before 
the  purchase  to  the  time  of  the  charge.  Reg.  v. 
Mattli^,  T.  &  M.  337;  1  Den.  C.  C.  696;  14 
Jur.  613  ;  4  Cox.  C.  C.  214. 

In  Harmomy  with  or  Opposition  to  Ihlst]— 
W.  stole  a  watch  from  A. ;  and  while  W.  and 

L,  were  in  custody  together,  W.  told  L.  that  he 
had  "planted"  the  watch  under  a  Sag  in  the 
soot-cellar  of  L.'s  house.  After  this  L.  was  dis- 
charged, and  went  to  the  flag  and  took  up  the 
watch,  and  sent  bis  wife  to  pawn  it : — Held,  that, 
if  Ih  thus  took  the  watch  in  consequence  of  W.'s 
infcnmatioD,  W.  telling  L.  in  order  tbathe  might 
use  the  information  by  taking  the  watch,  L.  was 
indictable  for  this  as  a  receiver  of  stolen  goods  ; 
but  that  if  this  was  an  act  done  by  L.  in  opposi- 
tion to  W.,  or  against  his  will,  it  might  be  a  ques- 
tion whether  it  would  be  a  receiving.  Reg.  v. 
Wait,  1  Car.  ft  K.  m. 

Control  «f  Qoods  is  8uffioient.J — Two  men 

having  stolen  some  fowls,  put  them  into  a  sack 
and  carried  them  into  the  house  of  the  prisoner's 
father  at  about  half-past  four  o'clock  in  the 
morning.  After  remaining  in  the  house  about 
ten  minutes,  the  two  men  were  seen  to  come  out 
at  a  beck  door,  one  of  them  carrying  the  sack,  and 
the  prisoner  going  before  them  with  a  light. 
The  stable-door  was  closed  by  one  of  the  party, 
and  when  the  policeman  entered  he  found  the 
two  thieves  and  the  prisoner  standing  round  the 
sack,  which  lay  on  the  fioor  untied,  as  if  bar- 
g^iag  for  the  fowls: — Held,  that  this  was  not 
a  receiving  within  the  statute,  the  prisoner 
never  h*v^  had  the  goods  onto  his  control, 


and  the  whole  transaction  being  only  inchoate. 
Reg.  V.  Wileu,  2  Den.  C.  C.  37  ;  T.  ft  M.  367  ;  20 
L.  J.,  M.  0. 1 ;  16  Jur.  134  ;  4  Cox,  C.  0.  414. 

It  is  not  necessary  to  prove  an  actual  manual 
possession  of  stolen  goods,  in  order  to  sustain  an 
indictment  for  receiving  the  goods,  but  it  is  suf- 
ficient if  the  goods  are  shown  to  have  been 
under  the  control  of  the  person  charged  with 
receiving.  Reg.  v.  Smith,  Dears.  C.  C.  494  ;  24 
L.  J.,  M.  C.  135 ;  1  Jur.  (NA)  575  j  3  W.  B.  484  ; 
6  Cox,  0.  O.  664. 

A.  was  indi<^»d  for  feloniously  receiving  a 
watch  and  a  bat.  It  was  proved  that  a  poAce- 
man,  in  consequence  of  information  received  from 
B.  (the  thief),  went  to  a  room  in  a  lodging-house 
where  A.  slept,  and  in  a  box  in  that  room  found 
the  hat.  A.  admitted  that  the  hat  had  been 
brought  there  by  B.,  but  denied  tM  knowledge 
of  the  watch.  On  the  following  day  A.  was 
taken  into  custody,  and  he  then  told  the  police- 
man that  he  knew  where  the  watch  was,  but  did 
not  like  to  say  anything  about  it  before  the 
people  of  the  house.  A.  then  took  the  policeman 
to  a  place  where  he  said  the  watch  was,  but  it  was 
not  round  there,  but  he  afterwords  sent  a  boy  for 
the  watcb,  and  on  the  boy  bringing  the  watch  to 
A.,  he  gave  it  to  the  policeman : — Held,  that 
there  was  sufficient  evidence  to  go  to  the  jury. 
R^.  V.  Hobton,  Dears.  C.C.  400  ;  eCox,  C.  C.410. 

It  is  not  necessary,  to  constitute  a  receiving  of 
stolen  goods,  that  the  person  indicted  should 
have  had  manual  possession  of  the  goods ;  but 
directing  a  servant  to  dispose  of  them,  as  by 
pawning  or  otherwise,  will  be  sufficient  to  sup- 
port the  ohaige.  Stolen  property  was  brought 
by  the  thief  into  A.'s  shop  ;  A.,  with  guilty 
knowledge,  called  a  servant  and  directed  her  to 
take  the  stolen  goods  to  a  pawn  office,  and  **  pawn 
them  for  the  girl "  (the  thief).  A.'s  servant  did  so 
accordingly,  and  brought  back  the  money,  which 
she  handed  to  the  thief  in  her  mistress's  presence. 
A.  never  liad  manual  possession  of  either  the 
goods  or  the  money  : — Held,  that  this  amounted 
to  a  receiving  by  A.  of  the  stolen  property.  Reg. 
T.  MxUer,  6  Cox,  C.  C.  353. 

BMeipt  by  Wife  of  Prisoner.] — Stoloi  goods 
were  ddivered  by  a  thief  to  tne  wife  of  the 

Erisoner  in  his  absence  ;  she  paid  Qd.  on  account, 
nt  the  amount  to  be  paid  was  not  then  fixed. 
The  prisoner  and  the  principal  felon  afterwards 
met,  when  the  prisoner,  with  the  knowledge  that 
the  goods  had  been  stolen,  agreed  upon  the  price 
and  paid  the  balance  : — Held,  that  he  was  pro- 
perly convicted  of  receiving  the  goods,  knowing 
them  to  be  stolen.  Reg.  v.  Woiidward,  L.  ft  C. 
122  ;  31  L.  J.,  M.  C.  91  ;  8  Jur.  (N^S.)  104  ;  5  L. 
T.  686  ;  10  W.  B.  298  ;  9  Cox,  C.  C.  95. 

Husband  and  wife  were  jointly  indicted  for 
receiving  goods,  knowing  them  to  have  been 
stolen.  The  jury  found  both  guilty,  and  that 
the  wife  received  the  goods  without  the  control 
or  knowledge  of,  and  apart  from,  her  husband, 
and  that  be  afterwards  adopted  his  wife's  re- 
ceipt:— Held,  that  the  conviction  against  the 
husband  could  not  be  sustained.  Reg.  v.  Drim, 
Dean,  ft  B.  329  ;  8  Jur.  (Hi!.)  1132  ;  6  W.  B. 
41  ;  7  Cox,  0.  C.  382. 

But  a  husband  may  be  convicted  of  feloniously 
receiving  property  which  his  wife  has  stolen 
voluntarily  and  without  any  constraint  on  his 
part,  if  be  receives  it  knowing  that  she  has  stotei 
it.  V.  J^iUA^,  L.  ft  C.  260  ;  a8L.J.,M. 

0.  35  ;  8  Jot.  Qta)  1218  ;  7  L.  T.  438  ;  11  W.  B. 
73;  9Cox,0.C.  251. 
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2.  What  is  Stolen  Peopesty, 

Ooodi  of  PartBenUp.]— The  effect  of  the  81 
ft  32  Vict.  c.  116,  8. 1,  hj  which  a  partner  or  a 
joint  owner  In  goods  is  rendered  liaUe  to  be 
convicted  of  stealing  goods  in  respect  of  which 
he  is  BO  jointly  interested,  is  not  to  render  the 
receiver  of  such  goods,  knowing  the  same  to 
liave  been  stolen  by  such  partner,  liable  to  be 
convicted  as  such  receiver,  under  24  &  25  Yict. 
c.  96,  8.  91.  Beg.  v.  SmUh,  89  L.  J.,  M.  0. 112 ; 
L.  R.  1  C.  C.  266  ;  22  L.  T.  664  ;  18W.  B.932; 
11  Cox,  C.  C.  611. 

A.  and  B.  were  in  partnership,  and  6,,  in  fraud 
of  the  partnership,  disposed  of  the  goods  of  the 
firm  to  the  prisoner,  who  knowingly  received  the 
same.  The  prisoner  was  indicted  and  convicted 
under  the  24  &  25  Vict.  c.  96,  s.  91 Held,  that 
the  conviction  could  not  be  supported.  Jb. 

Wife  taking  Ooods  of  Bnsbanl]— A  wife, 
thougli  she  may  have  committed  adoltery,  can- 
not steal  her  husband's  goods ;  and  therefore 
the  adulterer  receiving  from  her  the  goods  which 
die  has  taken  from  her  hnsbond  cannot  be  guilty 
of  receiving  stoteo  (toods.  Reg.  v.  £mm,  46  L. 
J.,  U.  C.  156 ;  2  Q.  B.  D.  307  ;  SS  L.  T.  36  ;  25  W. 
B.  679  ;  13  Cox,  C,  0.  397. 

Boiomption  of  Foaaesaion  by  Proseoatar  after 
Oiieorery  of  Theft— Snbseqaent  IKecoiviag.]— 
Ooods  were  intrusted  to  caxiiera  for  delivery  to  a 
consignee ;  it  was  discovered  by  the  carriers  that 

one  of  their  servants  bad  stolen  them  in  transitu, 
and  had  re-addressed  them  to  the  prisoners.  The 
carriers  ordered  another  servant  of  theirs,  in  com- 
pany with  two  detectives,  to  deliver  the  goods  to 
the  prisoners  in  the  phice  to  which  the  thief  had 
addr^sed  them,  and  caused  them  to  be  placed 
in  a  van  for  the  purpose  of  such  delivery.  The 
goods  were  accordingly  ilelivered  to  the  prisoners, 
who  received  them  knowing  that  they  had  been 
stolen.  In  the  indictment  the  property  in  the 
goods  was  laid  in  the  carriers  : — Held,  that  the 
carriers  had  resumed  possession  of  the  goods, 
aai  that,  therefore,  when  the  prisoners  received 
tiiem  they  were  not  stolen  property,  and  the 
prisoners  could  not  be  convicted  of  feloniously 
receiving  them.  Bt^.  v.  Bolan  (Itears.  C.  C.  436) 
followed.  Meg.  v.  Villemky,  61  L.  J.,  M.  C.  218  ; 
ri8!t2]  2  Q.  B.  697  ;  6  R.  16  ;  41  W.  B.  160  ; 
56  J.  P.  824— C.  C.  R. 

A  lad  was  detained  on  leaving  hw  maater's 
premises,  and  a  policeman  sent  for,  who  searched 
him  and  took  a  stolen  cigar  from  him  in  the 
maater's  presence.  In  consequence  of  the  lad's 
statement,  the  cigar  was  returned  to  him  with 
five  others,  which  the  kd  took  to  the  prisoner 
and  gave  to  him  : — Held,  that  the  prisoner  could 
not  be  convicted  of  feloniously  receiving  the 
cigars  knowing  them  to  be  stol^,  for  that  they 
were  not  stolen  property  at  the  time  they  were 
received,  the  master  and  the  policeman  having 
acted  in  concert  in  supplying  the  lad  with  tlio 
six  cigars,  and  instructing  him  what  to  do  with 
them.  Rtg.  v.  Hancock,  88  L.  T.  787  ;  14  Cox, 
0.  0. 119. 

A  prisoner  was  convicted  of  feloniously  re- 
ceiving stolen  goods  under  the  following  circum- 
stances : — The  goods  were  stolen,  and  sent  by 
the  thief  in  a  parcel  by  railway,  addressed  to  the 
prisoner.  A  policeman  belonging  to  the  railway 
company,  from  information  he  had  received, 
examined  the  parcel  at  the  railway  station  at  the  j 
place  of  Its  dratination  and  stopped  it    It  was  I 


called  for  by  one  of  the  thieves  on  the  day  of  its 
arrival  and  refused  to  him.  A  porter  of  the  com- 
pany the  next  day,  by  the  direction  of  the  police- 
man,  took  it  to  a  house  which  the  thief  woo  had 
called  for  it  designated,  and  it  was  there  received 
by  the  prisoner  : — Held,  that  the  conviction  was 
wrong,  as  the  goods  had  ceased  to  be  stolen  goods, 
within  the  statute,  at  the  time  of  the  receipt  by 
the  prisoner.  Reg.  v.  Schmidt,  36  L.  J.,  M.  C.  94; 
L.  R.  1  C.  C.  15  ;  12  Jar.  (MJB.)  149  ;  13  L  T. 
679  ;  14  W.  B.  286  ;  10  Oox,  0.  0.  ITS. 

Stolen  goods  were  found  by  the  owner  in  the 
pockets  of  the  thief  ;  a  policeman  was  sent  for 
who  took  the  goods  and  subsequently  returned 
them  to  the  thief,  and  the  owner  then  sent  the 
latter  to  sell  them  where  he  had  sold  others ;  he 
accordingly  sold  them  at  the  shop  of  D.  D.  was 
tried  and  convicted  of  reoeiving  the  goods  know- 
ing them  to  have  been  stolen : — H^,  that  the 
conviction  was  wrong,  as  the  facts  did  not  con- 
stitute a  receiving  of  stolen  goods  within  7  &  8 
Geo.  4,  c.  29,  s.  54.  Reg.  v.  Dolati,  Dears.  C.  0. 
43G  ;  3  C.  L.  R.  295  ;  24  L.  J.,  M.  C.  69  ;  1  Jnr. 
(N.8.)  72  ;  3  W.  K.  177  ;  6  Cox,  C.  C.  449. 

3.  Joint  Recbivebs. 

Proof  of.] — ^Two  or  more  pereons  may  be  in- 
dicted jointly  for  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  though  each 
successively  received  the  whole  of  the  same  at 
different  times,  and  it  makes  no  difference 
whether  the  receipt  was  direct  from  the  felon  or 
from  an  intermediate  person.  Reg,  v.  Rearion, 
36  L.  J.,  M.  C.  171  ;  L.  R.  1  C.  G.  31  ;  12  Jur. 
(N.8.)  476  ;  14  L.  T.  4i9  ;  14  W.  R.  663  ;  10  Cox, 
C.  C.  241. 

If  two  are  charged  jointly  with  receiving 
stolen  goods,  a  joint  act  of  receiving  most  be 
proved.  Proof  that  one  received  in  the  absence 
of  the  other,  and  afterwanis  delivered  to  him, 
will  not  suffice.  Rf»  t.  MeMingkam,  1 M.  C.  C. 
257. 

Two  were  convicted  under  a  count  charging 
them  with  receiving  goods  knowing  them  to 
have  been  stolen,  npcm  proof  that  they  were  pre- 
sent aiding  and  abetting  a  third  rebeiver,  who 
was  found  in  actual  possession  of  the  box  con- 
taining the  goods,  but  the  two  former  never  had 
actual  po^ession  of  the  box : — Held,  that  the 
conviction  was  right.  Reg.  v.  R^igcrt,  97  L.  3., 
M.  C.  83;  L.  R.  1  C.  C.  136;  18L.  T.  414;16 
W.  R.733;  11  Cox,  0.  C,  38. 

Upon  an  indictmoit  charging  A.  and  B.  with 
jointly  receiving  stolen  goods,  a  joint  receipt 
must  be  proved  in  order  to  convict  both  ;  but  if 
a  separate  receipt  by  each  is  proved,  that  one 
may  be  convicted  who  is  proved  to  have  been 
guilty  of  the  firat  seraxate  act  of  receiving.  Rm. 
V.  Surev,  2  Deti.  0.0.  86;  T.&;M.411  ;  20L.J., 
M.  C.  105  ;  16  Jut.  230  ;  4  Cox,  C.  C.  430. 

Where  A.  knowing  that  goods  have  been 
stolen,  directs  B,,  his  servant,  to  receive  them 
into  his  premises,  and  B.,  in  pursuance  of  that 
direction,  afterwards  receives  them  in  A.'b  ab- 
sence, B.  knowing  that  they  have  been  stolm, 
thej  may  be  joinUy  indicted  for  receiving  them. 
Rtff.  Y.  Parr,  2  U.  &  Bob.  346. 

4.  INDIOTHENT. 

Property  same  in  eaeh  Connt.]— Where  a 
count  for  felonionsly  receiving  property  knowing 
j  it  to  be  stolen  Is  joined  wit^  a  count  for  felcm- 
I  ionsly  stealing,  it  must  appear  with  soflBcient 
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certainty  that  the  prcH>erty  is  the  same  in  each 
count.   Eeg.  v.  SarifaAd,  6  Cos,  C.  C.  12. 

Property,  bow  DMcribed.] — A  receiver,  in  the 

case  of  a  sheep  feloniously  stolen  alive  and  killed, 
should  be  stated  to  have  received  mutton.  Rex 
V.  Cmoell,  2  East,  P.  C.  617. 

On  an  indictment  for  stealing  and  receiving  a 
mixture,  it  appeared  that  the  thief  had  stolen 
two  sorts  of  grain,  and  mixed  them  and  sold 
them  to  the  prisoner : — Held  that  the  latter 
coold  not  be  convicted  on  such  indictment. 
Beg.  V.  Robinson,  4  F.  &  F.  43. 

Thief  Unknown.] — A  receiver  may  be  indicted 
for  receiving  goods  stolen  by  persons  unknown. 
Item  V.  Thomas,  2  East,  P.  C.  781.  S.  P.,  Rex 
T.  Boater,  2  East,  P.  C.  781 ;  2  Leach,  C.  C. 
678  i  5  Term  Rep.  38. 

A  count  for  a  substantive  felony  in  receiving 
stolen  goods,  which  charged  that  the  goods  were 
stolen  bv-  "a  certain  evil-disposed  person,"  is 
good.  .^T.  J0rri«,  6Car.  &F.  156. 

Ooodi,  how  Obtained.'] — To  bring  a  case  of 
receiving  within  7  i:  8  Geo.  4,  c.  29,  8.  55,  the 
indictment  must  allege  the  goods  to  have  been 
obtained  by  false  pretences  and  known  to  have 
been  so.  It  is  not  enough  to  allege  them  to  have 
been  "  unlawfalfy  obti^ud,  talom  and  carried 
away."   Reg.  v.  WUtm,  2  M.  C.  C.  62. 

Averment  of  Qoilty  Knowledge.] — An  indict- 
ment f^iainst  a  receiver  of  stolen  goods  must  aver 
the  guilty  knowledge,  which  is  the  gist  of  the 
ofiraice,  coiieotly.  jRav  Kernon,  2  Buss.  C,  k 
M.  4S6. 

An  indictment  for  receiving  stolen  goods 
alleged  that  the  prisoner  received  the  goods  of 
A.,  "  be,  the  said  A.,  then  knowing  them  to  have 
been  stolen."  After  a  verdict  of  guilty,  the 
counsel  moved  in  anest  of  judgmcnti  on  the 
ground  that  the  scienter  was  omitted ;  but  the 
quarter  sessions  amended  the  indictment  by 
striking  out  "  A.,"  and  substituting  the  name  of 
the  prisoner  : — Held,  first,  that  it  \va.H  bad  as  it 
was  originally  framed.  Reg,  v.  Larkin,  Dears. 
C.  C.  3e5  ;  2  C.  L.  U.  775  ;  23  L.  J.,  M.  C.  126  ; 
18  Jur.  539  ;  2  W.  U.  496  ;  6  Cox,  C.  C.  877. 

Held,  second^,  that  the  objection  was  taken 
at  the  proper  time.  [h. 

Held,  thirdly,  that  the  indictment  was  not 
amendable  after  verdict.  lb. 

Jviaist  of  Oftoatt.]— A  count  for  stealing 
articles  may  not  be  joined  with  a  count  for 
receiving  those  and  other  articles,  knowing  them 
to  have  been  stolen.  Reg.  v.  Ward,  2  F.  4:  F.  18. 

Stolen  Notes  oluiigod  before  Beoeivlng  takes 
plMW.] — ^A.  and  B.  were  indicted,  A.  for  stealing 
six  banknotes  of  lOOZ.  each,  and  B.  for  receiving 
"  the  said  notes,"  knowing  them  to  have  been 
stolen.  A.  stole  the  six  lOUZ.  notes  and  got  them 
changed  into  20^.  notes,  some  of  which  B.  le- 
ceiv^ : — Held,  that  on  this  indictment  B.  could  not 
be  convicted.  Bese  v.  Walkley,  4  Car.&  P.  132. 

6oodi  **soai  aforesaid  Stolen."]— A  fiist  count 
charged  the  prisoner  with  stealing  certain  goods 
and  chattels,  and  a  second  count  charged  him 
with  receiving  "the  goods  and  chattels  afore- 
said, of  the  value  aforesaid,  so  as  aforesaid 
stoXen."  After  objection  that  he  coald  not  be 
found  to  have  felomouaty  received  goods  stolen  by 
blffiiff^fi  iko  case  went  to  the  joiy,  and  he  was 


acquitted  upon  the  first  count  and  convicted 
upon  the  second  : — Held,  that  the  conviction  was 
good.  Reg.  v.  HuiUley,  BeU,  C.  C.  238  ;  29  L.  J., 
M.  C.  70 ;  6  Jur.  CN.S.)  80  ;  1  L.  T.  884  ;  8 
W.  E.  183 ;  8  Cox,  C.  C.  260. 

Where  a  prisoner  was  indicted  for  stealing 
goods,  and  in  a  subsequent  count  for  receiving 
the  goods, "  so  as  aforesaid  feloniously  stolen," 
and  the  jury  acquitted  of  the  stealing  and  con- 
victed of  the  receiving,  the  conviction  was 
affirmed  upon  a  case  reserved  upon  a  motion  in 
arrest  of  judgment.  Reg.  v.  Oraddock,  T.  It  M. 
361  ;  2  Den,  C.  C.  31  ;  20  L.  J.,  M.  C.  31 ;  14  Jur. 
1031  ;  4  Cox,  C.  C.  411. 

Where  the  receiving  is  so  laid, thejudge  should 
direct  the  jury  to  acquit  upon  the  count  for 
receiving,  if  t^ie^  shotdd  not  find  the  prisoner 
guilty  at  stealing:  Ih, 

5.  TBIAL. 
a.  Jnriadlotlon. 

Tenue.] — The  half  of  a  banknote,  which  had 
been  stolen  during  its  transit  through  the  post- 
office  from  8.  in  Wiltshire  to  Bristol,  was  after- 
wards inclosed  by  the  prisoner  in  a  letter 
addressed  to  the  bankers  at  8.,  requesting  pay- 
ment of  it.  This  letter  was  posted  by  the 
prisoner  at  Bath,  and  arrived  with  iX&  contents  in 
due  courae  at  S.  There  was  no  evidence  of  any 
receipt  or  possession  by  the  prisoner  in  Wiltshire : 
— Held,  upon  an  indictment  for  receiving  tij;: 
stolen  half  note,  that  he  was  rightly  tried  in 
Wiltshire,  as  the  possession  of  the  post-office  ser- 
vants, or  of  the  bankers  in  Wiltshire,  was  his 
possession,  and  the  case  therefore  was  within  7  &  8 
Geo.  4,  c,  29,  s.  56.  Rpg.  v.  Cryer,  Dears.  &  B. 
324  ;  26  L.  J.,  M.  C.  192 ;  3  Jur.  (na)  698 ; 

5  W.  R.  738  ;  7  Cox,  C.  0.  335. 

Jorisdiotlon  shown  in  Indlotment.]— Acount 
for  receiving  stolen  goods  in  a  different  county 
from  that  in  which  the  trial  takes  place,  coupled 
with  other  counts  for  the  larceny,  under  the  11 

6  12  Vict.  c.  46,  must,  by  distinct  and  express 
averments,  show  upon  the  face  of  it  jurisdiction 
within  the  7  &  8  Oco.  4,  c.  29,  s.  56.  R«g.  v. 
MartiTi,  3  Kew  Sess.  Cas.  575  ;  T.  &  M.  78 ;  1 
Den.  C.  C.  398  ;  2  Car.  &  K.  950  ;  18  L.  J.,  M.  C. 
137  ;  13  Jur.  368  ;  3  Cox,  C.  C.  447. 

Goods  stolen  Abroad.]— A  person  bad  stolen 
goods  in  Guernsey  and  brought  them  to  England, 
where  he  was  taken  and  committed  for  trial : — 
Held,  that  Guernsey  not  being  part  of  the  United 
Kingdom,  he  could  not  be  convictol  of  receiving 
in  Engliuid  the  goods  so  stolen  in  Guernsey. 
Reg.  T.  JMmtiel,  11  Cox,  0.  C.  207. 

b.  Praotlce. 

Flea.] — Plea  by  one  prisoner,  indicted  slng^ 
for  receiving  stolen  goods,  of  autrefois  acquit, 
under  an  indictment  against  him  and  four  others, 
on  which  one  was  convicted,  and  the  prisoner 
and  three  others  were  acquitted,  is  good.  Rex 
V.  Daun,  1  M.  C.  C.  424. 

Election.] — In  indictments  under  11  It  12  Vict 
c.  46,  8.  S,  there  may  be  as  many  counts  charging 
a  felonious  receiving  as  there  are  counts  charging 
stealing ;  and  the  prosecutor  cannot  be  put  to 
his  election  on  what  count  or  oounts  he  will  pro* 
ceed.  R^.  V.  Beeto»,  1  Den.  C.  C.  414  ;  T.  &  M. 
87 ;  3  Car.  &  E.  960 ;  4  New  Sess.  Cas.  60  ;  18 
I  L.  J.,  H.  0. 117 ;  18  Jar.  394  ;  3  Cox.  C.  C.  451 
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Frbu^sl  In  Iwond  D^tm>1— A  principal  in 
the  second  degree  cannot  at  tae  same  time  be 
treated  as  a  receiver.  Meg.  t.  Perhint,  2  Den. 
C.  C.  469  ;  21  L.  J.,  M.  C.  162 ;  16  Jnr.  481  ;  6 
Cox,  C.  G.  654. 

Frine^al  fbnnd  Chdl^  «f  XmbaiilMueiit.] — 

A.  was  indicted  for  embezzling  H.'h  goods,  and 
for  larceny  of  H.'s  goods  ;  B.  tor  receiving  goodn, 
the  property  of  H.,  knowing  them  to  have  been 
stolen.  A.  was  found  guilty  of  embezzling  only, 
and  B.  for  feloniously  receiving : — Held,  that  the 
conviction  of  B.  was  right,  for  7  &  8  Qto.  4,c.  29, 
8.  47,  enacts,  that  every  person  who  has  embesxled 
within  the  meaning  of  that  section, "  shall  be 
deemed  to  have  feloniously  stolen  from  his 
master,"  and  that  being  so,  B.'s  oflEence  was 
properly  described  in  the  count  for  receiving. 
Bfy.  r.  FrampUm,  Deare.  i  B.  585  ;  27  L.  J., 
M.  C.  229  ;  4  Jnr.  (xX)  S66 ;  8  Cox,  C.  C. 
16. 

o.  Svldenoe. 

Admiuibility  of.] — If  an  indictment  against  a 
receiver  states  the  principal  felony  to  have  been 
committed  by  A.  ;  whatever  would  have  been 
evidence  of  the  principal  felony  to  convict  A.,  is 
receivable  to  prove  this  allegation  on  the  trial  of 
the  receiver,  bat  is  not  condosiTe.  Jt«x  v.  Sliei, 
4  Car.  ft  P.  377. 

ETidem««fThi»£]— The  principal  felon  is  a 
competent  witness  against  a  receiver  of  stolen 
goods.  Bew  V.  Matlavi,  I  Leach,  C.  C.  418  ;  2 
East,  P.  0.  782. 

An  admission  of  his  gnilt,  made  by  the  thief 
while  in  custody,  in  the  preaence  of  the  receiver, 
is  evidence  against  the  receiver.  Sw.  v.  Cox,  1 
P.  it  P.  90. 

On  an  indictment  for  feloniously  receiving 
goods,  knowing  them  to  have  been  stolen,  it  is 
unsafe  to  convict  a  party  as  receiver  on  the  evi- 
dence  of  the  thief,  unless  it  is  confirmed,  JZ*». 
V.  Bobirmn,  4  F.  4;  F.  43. 

On  an  indictment  for  receiving  goods,  knowing 
them  to  have  been  stolen,  the  mere  fact  that  they 
were  foond  on  the  prisoner's  premises  is  not  suffi- 
cient to  confirm  the  evidence  the  thief,  so  far 
as  to  make  it  proper  to  conrtet.  JRea.  t,  Pratt, 
4  P.  it  F.  315. 

Stealing  most  be  Proved.] — In  an  indictment 
for  receiving  stolen  goods,  knovring  them  to  have 
been  Btolenhy  a  person  named,  the  stealing  hy 
the  penon  must  be  proved,  or  the  receiver  must 
be  acqnitted.  Sem  v.  Wo^orA.  1  U.  ft  Bob. 
884. 

XnowledgB  or  Belief  that  thing  0tol«n.J— 
Stolen  property  being  fonnd  concealed  in  an  old 
engine-house,  and  it  being  watched,  the  prisoners 
were  seen  taking  it  away  : — Held,  that,  to  war- 
rant the  conviction  of  the  prisoners  on  an  indict- 
ment charging  them  as  receivers,  the  jury  must 
be  satisfied  that  the  property  had  been  stolen 
by  some  other  person  to  the  knowledge  of  the 

Srisoners,  and  that  there  should  be  some  evi- 
ence  to  show  that  such  was  the  case.  Rex  v. 
Deruley,  6  Car.  ft  P.  399.  Cp.  Beg.  v.  Rymet,  3 
Car.  &  K.  327. 

To  justi^  a  conviction  for  receiving  stolen 
property  in  the  case  of  goods  found,  it  Is  not 
sufficient  to  show  that  the  prisoner  had  a  general 
knowledge  of  the  circtunstances  under  which  the 
goods  were  takoi,  unless  the  jaij  is  also  satisfied 


that  he  knew  that  the  cirenmstHiees  were  such 
as  constituted  a  larceny.   Beg.  v.  AitamM,  I  F.  ft 

P.  68, 

In  an  indictment  for  receiving  goods,  knowing 
them  to  have  been  stolen,  belia  without  actual 
knowledge  is  snfllcient  to  sustain  It.  Stg.  v. 
White,  1  F.  ft  P.  665. 

Fousision  of  other  Stolen  Property  Xvidenee 
of  Boeeiving  Stolen  Goods.]— In  order  to  give 
evidence  of  guilty  knowledge  under  s.  19  of  the 
Prevention  of  Crimes  Act^  1871  (34  ft  36  Vict,  c 
112),  it  is  not  sufflcieot  merely  to  prove  that 
"  other  proi)erty  stolen  within  the  preceding 
period  of  twelve  months  "  had  at  some  time  pre- 
viously been  dealt  with  by  the  prisoner.  It  must 
be  proved  that  such  "other  property"  was  found 
iu  the  possession  of  the  prisoner  at  the  time  when 
he  is  found  in  possession  of  the  property  which 
is  the  subject  of  the  indictment.  Beg.  v.  Dragt, 
14  Cox,  C,  C,  85, 

Upon  the  trial  of  a  prisoner  for  receiving 
stolen  property  with  a  guilty  knowledge,  evi- 
dence  was  admitted  that  shortly  before  the 
stealing  of  the  property  in  question  he  hud 
been  in  possession  of  other  stolen  property  of  a 
similar  character,  though  he  had  parted  with  the 
possession  of  such  other  property  before  the  date 
.  of  the  stealing  of  the  property  charged  in  the 
indictment : — Held,  that  such  evidence  was  in- 
admissible, and  did  not  fall  within  the  woixii  of 
s.  19  of  the  Prevention  of  Crimes  Act,  1871. 
Rrg.  V.  Carter,  53  L.  J.,  M.  C.  96  ;  12  Q.  B.  D. 
522  ;  50  L.  T.  432,  596  ;  32  W.  B.  669  ;  15  Cox, 
C,  C.  448  :  58  J,  P,  466— C.  C.  K 

On  the  trial  of  an  indictment  for  larceny  and 
receiving  stolen  goods,  evidence  may  be  given 
under  34  ft  35  Vict.  c.  112,  s.  19,  that  there  was 
found  in  the  prisoner's  possession  other  property 
stolen  within  the  preceding  periotl  of  twelve 
months,  although  such  other  property  is  the  Buh> 
ject  of  another  indictment  against  him,  to  be 
subsequently  tried  at  the  same  assixes.  Reg.  v. 
Jmet,  14  Cox,  C.  C,  3. 

On  an  indictment  for  receiving  stolen  goods, 
the  onus  <A  proving  .the  knowledge  that  the  goods 
were  stolen  Is  not  shifted  from  the  prosecution 
to  the  prisoner  by  service  of  a  notice  under  33  ft 

33  Vict.  c.  99  (Habitual  Criminals  Act,  repealed 

34  ft  35  Vict.  c.  112),  s,  11,  and  proof  of  a  pre- 
vious conviction.  Reg,  v.  Davia,  39  L.  J.,  M.  C, 
136  ;  L.  R.  1  C.  C.  212  ;  22  L.  T.  763  ;  18  W.  B. 
958;  ll  Cox,C.  C.678. 

The  Habitual  Criminals  Act,  in  case  of  a  pre- 
vious conviction,  has  not  the  effect  of  throwing 
upon  the  prisoner  the  proof  that  when  he  received 
a  stolen  oanknotc,  he  did  not  know  it  to  have 
been  stolen,  there  being  no  words  to  that  effect 
in  the  operative  part  <A  the  clause.  Beg.  v. 
Harwood,  11  Cox,  0.  C.  388. 

.  Before  these  Statutes.] — If  the  prisoner 

at  different  times  receives  property  stolen  from 
the  prosecutor,  although  the  substantive  charge 
must  be  confined  to  some  one  receiving,  yet  the 
other  receivings  may  be  given  in  evid^ce  to 
show  a  guilty  knowledge  that  the  goods  were 
stolen.  ife«v.2>iHw,Car.0.I<.133;  1M.C.C. 
146. 

A  prisoner  was  indicted  for  receiving  stolen 
goods,  knowing  them  to  have  been  stolen ;  to 
prove  the  scienter,  evidence  was  given,  that  tm  a 
previous  occasioQ  other  stolen  sood«,  the  pto- 
perty  (tf  different  owners,  had  been  fonnd  in 
the  possession  of  the  prisoner .— Helct,  tiiat  the 
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evidence  waa  Improper^  admitted,  as  it  ii  a 
genenl  principle  of  the  law  of  England,  that 
proof  that  a  man  had  committed  one  offence  is 
no  proof  that  he  has  committed  another,  and  as 
the  possession  of  stolen  goods  on  a  prcvioas 
occasion  could  not  show  any  knowledge  on  the 
part  of  the  prisoner  that  the  particular  goods 
mentioQed  in  the  indictment  were  stolen.  Reg. 
T.  Oddy,  2  Den.  C.  C.  264 ;  T.  &  M.  S93 ;  20 
L.  J.,  M.  C.  198  ;  15  Jur.  517  ;  5  Cox,  C.  C. 
210. 

A  prisoner  was  to  be  tried  on  three  indict- 
ments ;  for  receiving  stolen  tin,  for  stealing 
ii-on,  and  for  receiving  stolen  brass.  A  constable 
went  with  a  search-warrant  to  search  the  pri- 
soner's premises  for  stolen  iron,  and,  having  read 
the  warrant  to  the  prisoner,  the  latter  made  a 
statement : — Held,  on  the  trial  of  the  first  in- 
dictment, that  the  whole  of  the  stnteni(:nt  was 
reoelvaUe,  althoogh  part  of  it  relate<l  to  the 
chaige  respecting  the  iron;  and  also,  that  evi- 
dence might  be  given,  that,  at  the  time  of  the 
search,  the  prisoner  endeavonred  to  conceal  some 
brass,  and  also,  that  almost  immediately  after  he 
n-as  taken  away  from  the  premises,  at  the  con* 
clnsion  of  the  search,  his  wife  carried  some  tin 
under  her  cloak  from  a  warehouse  on  the  pre- 
mises.  Beg.  V.  Matajteld,  Car.  &  M.  140. 

On  an  indictment  against  A.  for  stealing,  and 

B.  for  receiving  goods,  evidence  that  on  varions 
former  occasions  portions  of  the  commodity 
stolen  have  been  missed,  and  that  the  prisoners 
have,  after  each  occasions,  been  found  selling 
snchaoommodi^;  and  that  on  the  last  occasion 
it  was  part  (tf  what  was  stolen,  is  sufficient  to 
fix  the  receiver  with  a  guilty  knowledge.  Reg. 
T.  JfiehalU,  IF.ScF.  61. 

Any  receiving  that  was  before  the  one  in  the 
indictment  being  tried  may  be  given  in  evidence, 
although  the  subject  of  another  indictment.  Rex 

JJovit,  S  Gar.  ft  P.  177. 

On  an  indictment  for  stealing  and  receiving, 
where  It  appean  that  goods  are  found  on  the 
reoeiTer'B  premises  which  have  been  taken  from 
the  proeecutor's  premises,  evidence  may  be  given 
of  finding  other  goods  at  the  house  of  the  prin- 
cipal,  al^ough  there  is  no  evidence  to  connect 
tm  receiTU  with  them.  Rig,  v.  Sintey^  1  Cox, 

C.  C.  12. 

Aoeonnt  given  bj  FrisMur-^Mdene*  to  ITe- 
gative.] — On  an  indictment  for  receiving  goods, 
knowing  them  to  have  been  stolen,  the  pri- 
soner's account  being  that  he  had  porchased 
them  of  a  tradesman  in  the  same  town,  other 
cficamstances  in  the  case  tending  to  negative  it, 
though  the  tradesman  was  not  called  for  the 
prosecution  : — Held,  that  it  was  not  necessary  to 
call  him  on  the  part  of  the  prosecution,  there 
being  other  circumstances  in  the  case  from  which 
the  jury  might  fairly  infer  the  falsehood  of  the 
prisoner's  story.  Reg.  t.  Rittan,  60  L.  T.  727  ; 
15  Cox,  C.  C.  478 ;  48  J.  P.  680— C.  C.  R. 

Conviotion  when  Svideno*  justifies  Conviotion 
as  Fxineipal  in  Second  Degree.] — An  indictment 
chatged  S.  with  stealing  6d,,  and  C.  with 
receiving  the  same.  The  facts  were  :  S.  was  a 
barman  at  a  refreshment  bar,  and  C.  went  up  to 
the  bar,  called  for  refreshments  and  put  down  a 
florin.  S.  served  C,  took  up  the  florin,  and  took 
from  his  employer's  till  some  money,  and  gave 
C.  as  bis  change  18#.  6d.,  which  G.  put  in  his 
pocket  and  went  away  with  it.  On  leaving  the 
place  be  took  some  sUver  from  his  pocket,  and 


was  counting  it  when  he  was  arrested.  On 
entering  the  bar  signs  of  recognition  took  place 
between  S.  and  C,  and  C.  was  present  when  S. 
took  the  money  from  the  till.  The  jury  con- 
victed S.  of  stealing  and  C.  of  receiving : — 
Held,  that  this  was  evidence  which  the  judge 
ought  to  have  left  to  the  jury  as  reasonable 
evidence  upon  which  C.  might  haTe  beoi  con- 
victed as  a  principal  in  the  second  degree  ;  and 
that  therefore  the  conviction  for  receiving  could 
not  be  sustained.  Reg.  v.  Cuagiiu,  29  L.  T.  469 ; 
12  Cox,  C.  C.  517. 

Where  a  person  is  charged  in  two  counts  with 
stealing  and  receiving,  the  jury  may  return  a 
verdict  of  guilty  on  the  latter  count,  if  warranted 
by  the  evidence,  although  the  evidence  is  also 
consistent  with  the  prisoner  having  been  a  prin- 
cipal in  the  second  degree  in  the  stealing.  Reg. 
V.  miton,  Bca  C.  C.  20;  28  L.  J.,  M.  C.  28 ; 
5  Jur.  (M.S.)  47 ;  7  W.  E.  59  ;  8  Cox,  0.  C. 
87. 

What  ftnffleient  to  snpport  Conviction.]— 

When  a  woman  was  indicted  for  larceny  of  a 
gold  chain,  a  banknote,  and  money,  and  also 
for  receiving,  and  the  evidence  against  her  con- 
sisted of  the  fact  of  the  stolen  property  having 
been  found  concealed  on  her  person  at  about 
ten  o'clock  on  the  morning  after  the  night  on 
which  the  property  was  stolen,  and  she  made  a 
voluntary  statement  assorting  that  she  had 
found  the  things,  the  judge  directed  the  jury  to 
acquit  her  on  tlie  count  for  receiving,  bat  the 
juiy,  notwithstanding,  acquitted  her  on  the 
coimtfOT  larceny,  but  conWcted  her  of  receiving, 
and  the  judge  did  not  insist  on  the  direction 
he  had  previously  given,  but  reserved  the  ques- 
tion as  to  whether  the  evidence  was  sufficient 
in  law  to  sustain  the  conviction  on  the  count  for 
receiving : — Held,  that  the  evidence  wassufficient. 
Reg.  V.  McMahon,  18  Cox,  C.  C.  275. 

Held,  also,  that  whether  the  judge  withdrew 
bis  direction  as  to  the  count  for  receiving  or  not, 
the  evidence  being  sufficient  in  law  to  sustain 
the  conviction,  it  must  stand.  Ih. 

B.,  a  letter  carrier,  and  C.  his  mother,  were 
indicted  for  receiving  a  gold  pendant,  knowing 
it  to  be  stolen.  Before  the  23rd  of  October,  a 
box  containing  the  pendant,  a  brooch,  and  some 
other  articles  of  jewellery,  was  sent  by  post  to  a 
Mrs.  W.,  residing  at  D.  A  letter  was  posted  at 
the  same  time.  Both  should  have  arrived  that 
evening.  Mrs.  W.got  the  letter  the  next  evenii^, 
bat  not  the  box.  B.  was  a  letter  carrier  at  D., 
but  it  would  not  have  been  his  duty  to  deliver 
the  letter  and  parcel.  From  the  way  the  letters 
and  parcels  were  sorted,  hf  might  have  taken 
them,  but  so  might  others.  On  the  30th  of 
October  C.  attempted  to  pawn  the  pendant. 
While  she  was  in  the  pawn-shop,  B.  remained 
outside,  and  left  along  with  her.  Early  hi 
November,  a  girl  who  knew  B,  received  a  box  by 
post,  directedin  B.*s  handwriting,  containing  the 
brooch  which  was  in  the  box  with  the  ticn(Unt : 
—Held,  by  a  majority  of  the  Irish  judges,  that 
the  jury  was  justified  in  convicting  B.  and  C.  of 
jointly  receiving  the  pendant,  knowing  it  to  be 
stolen.   Reg.  v,  Bryne.  Ir.  B.  4  C.  L.  68. 

In  tax  indictniCTt  for  receiving  goods  knowing 
them  to  be  stolen,  evidence  that  the  tiiief  had  at 
one  time  been  lawfully  employed  to  sell  such 
articles  to  the  prisoner,  will  warrant  an  acquittal 
in  the  absence  of  any  evidence  that  the  prisoner 
knew  that  the  authority  had  bem  withdrawn. 
Reg.  V.  Wood,  1  F.  ft  F.  497. 
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Beoent  PouflMion.] — Where  a  prisoner  was 
found  in  the  recent  possession  of  some  stolen 
she^,  of  which  he  could  give  no  satisfactory 
account,  and  it  mi^t  reasonably  be  inferred 
from  the  circoinstai^ee  that  he  did  not  steal  them 
hipiaplf  : — Held,  that  there  was  evidence  for  the 
jury  that  he  received  them  knowing  them  to  have 
been  stolen.  Seg.  v.  Zangmead,  L.  &  C.  427  ;  10 
L.  T.  860;  dCox,C.  C.  464. 


H.  MALICIOUS  INJUEY  TO  PROPERTY, 
CATTLE,  AND  OTHER  ANIMALS. 

1.  Houaet  and  SmldiiUM,  1427. 

2.  Mantifaauret  and  Materiali,  1429. 

5.  Jfachmery,  1430. 
4.  mneg,  1482. 

6.  Sea  Banks  and  I^hpondt,  14S3. 

6.  Shipt,  1433. 

7.  Treei  and  Plants,  1433. 

8.  Anitaals  and  JVwZ«,  1435. 

9.  Other  Real  or  Pereonal  iVmwrty,  1436. 
10.  Oittmeting  Sailwayi,  1488. 

1.  HOUSBi  ASO  BniU>IHG8. 

Beginidiiff  to  DemoUgli  Houm— Vhat  U.]— 

It  Is  not  a  beginning  to  demolish  a  house  within 
7  &  8  Geo.  4.  c.  30,  s.  8,  unless  the  jury  is  satisfied 
that  the  ultimate  object  of  the  rioters  was  to  de- 
molish the  house,  and  that,  if  they  had  carried 
their  intention  into  full  effect,  they  would,  in 

?Dint  of  fact,  have  demolished  it.    Hex  v, 
hamas,  4  Car.  ft  P.  237.   S.  P.,  Em,  t.  Adam*, 
Car.  ft  M.  299. 

An  indictment  for  felonioosly  beginning  to 
donolish  a  house,  cannot  be  supported  unless  the 
persons  committing  the  outrage  had  an  intention 
«f  destroying  the  house ;  and,  therefore,  where 
considerable  damage  was  done  to  a  bouse  by  a 
mob,  who  did  this  with  an  intention  of  seizing  a 
person  who  had  t^en  refuge  in  the  house: — 
Held,  to  be  not  within  the  statute.  Bex  v.  Price, 
5  Car.  &.  P.  510. 

Every  man  has  a  right  to  work  for  the  best 
price  he  can  get,  but  if  others  choose  to  work  for 
lees  thfui  the  usual  prices,  the  law  will  not  per- 
mit  that  violence  should  be  committed  towards 
them,  or  towards  those  by  whom  they  are  em- 
ployed, or  those  with  whom  they  are  connected. 
Where  a  party  of  coal-whippers,  having  a  feeling 
of  iU-will  towards  a  coal-lumper,  who  paid  less 
than  the  usual  wages,  created  a  mob,  and  riot- 
ously went  to  the  house  where  be  kept  his  pay- 
table,  and  cried  out  that  they  would  murder 
him,  and  began  to  throw  stones,  and  broke  win- 
dows and  partitions,  and  part  of  a  wall,  and 
continued  uter  his  escape  throwing  stones  at  the 
honse,  till  they  were  compelled  to  desist  by  the 
threats  of  the  police  : — Held,  that  they  might  be 
convicted  of  beginning  to  demolish  under  7  ft  8 
Geo.  4,  c.  30,  a.  8,  though  their  principal  object 
was  to  injure  the  lumper ;  provided  it  was  alao 
their  object  to  demolish  the  house,  either  on 
account  of  its  being  used  by  him  or  by  his  men, 
and  though  they  had  not  any  ill-wiU  against  the 
owner  of  the  house  pereonalhr.  Bmj  v.  Batt,  6 
Car.  ft  P.  329. 

A.  and  others  were  indicted  for  feloniously 
demolishing  the  bouse  of  B.  It  was  proved  that 
A.  and  a  mob  of  persons  assembled  at  H.  ;  A. 
there  addressed  the  mob  in  violent  language,  and 
led  them  in  a  direction  towards  a  police-office 
about  a  mile  from  H.,  some  of  the  mob  from 


time  to  time  Leaving,  and  others  joining.  At  tht 
pohce-office  the  mob  broke  the  windows,  and 
then  went  and  attacked  the  house  of  B.,  and  set 
it  on  fire,  A.  not  being  present  at  the  attack  oa 
the  bouse  or  at  the  fire  : — Held,  that  on  this  state 
of  facts,  A.  ought  not  to  be  convicted  of  the 
demolition,  as  it  did  not  sttflBdoitty  mpear  what 
the  original  design  <^  the  mob  at  H.  was,  nor 
whether  any  of  the  mob,  who  were  at  H.,  were 
the  persons  who  demolished  B.*s  house.  Beff.  v. 
Souvll,  9  Car.  ft  P.  437. 

If  rioters  attack  a  house,  and  have  b^un  to 
demolish  it,  but  leave  off  of  their  own  accord, 
after  having  gone  a  certain  length,  and  before 
the  act  of  demolition  is  completed,  this  Is  evi- 
dence from  which  a  jury  might  infer  that  they 
did  not  intend  to  demolish  the  bouse ;  but  if  me 
mob  was  prevented  from  going  on  by  the  inter- 
ference of  the  police,  or  any  other  force,  that 
would  be  evidence  to  show  that  they  were  com- 
pelled to  desist  from  that  which  they  bad  de- 
signed, and  it  would  be  for  the  jury  to  infer  that 
they  had  began  to  demolish  within  7  ft  8  Oea  4, 
c.  30,  8.  8.  lb. 

Destroying  movable  shop-shutters  Is  not  a 
beginning  to  demolish  within  that  statnte,  as 
they  are  not  part  of  the  freehold.  lb. 

If  a  part  of  the  object  of  rioters  is  to  demolish 
a  house,  it  makes  no  dilference  that  they  al-o 
acted  with  another  object  such  as  to  injure  a 
person  who  had  taken  refuge  there.  Jb. 

On  an  indictment  under  7  ft  8  Geo.  4,  c.  30, 
s.  8,  for  riotously  beginning  to  demolish  and  de- 
molishing a  dwelling-house,  total  demolition  is 
not  necessary,  though  the  parties  were  not  Inter- 
rupted, if  the  house  is  destroyed  as  a  dwelling- 
house,  it  is  enough.  Meg.  t.  PkiUipi,  2  H.  C.  0. 
252.  S.  C,  nom.  Beg.  t.  Zangfirrdy  Car.  ft  U. 
602. 

Four  men,  members  of,  and  connected  with  the 
family  of,  the  owner  of  the  cottage,  with  great 
violence,  and  to  his  great  terror,  drove  him  bom 
it,  and  pulled  it  down  all  but  the  chimney : — 
Held,  sufficient  to  satisfy  the  statute,  though  no 
other  persons  were  within  reach  of  the  alarm ; 
they  having  no  bon&  fide  claim  of  right,  but  in- 
tending to  injure  the  owner.  lb. 

If  persons  riotously  assemble  and  demolish  a 
house,  really  believing  that  it  is  the  property  of 
one  ot  them,  and  act  bonft  fide  in  the  assration 
of  a  supposed  right,  this  will  not  be  a  felrauons 
demohtion  of  the  honse  within  7  ft  8  Geo.  4,  c. 
30, 8.  8,  even  though  there  was  a  riot.  lb. 

Demolition  by  Kro.]— If  rioters  destroy  a 
house  by  fiie,  this  is  a  felonious  demoliticm  of  it 
within  7  ft  8  Geo.  4,  c.  30,  s.  8,  and  the  person 
guilty  of  such  an  offence  may  be  convicted  on  an 
indictment  founded  on  that  enactment,  and  need 
not  be  indicted  for  arson.  B^.  v.  Harrity  Car. 
ft  M.  661.  S.  P.,  Beg.  t.  CArutiaa,  12  L.  J., 
M.  C.  26. 

If  rioters  destroy  a  bouse  by  fire,  that  is  as 
much  a  demolition  as  if  any  other  mode  of  de- 
struction were  used.  Beg.  t.  .BotosU,  9  Car.  ft 
P.  437. 

Siotonsly— What  is.]— The  7  ft  8  Geo.  4,  c. 
30,  B.  8,  not  having  given  any  definition  of  what 
shall  be  a  riot  within  the  meaning  oS.  that  enact- 
ment, the  common-law  definition  of  a  riot  must 
be  resorted  to,  and  in  such  a  case,  if  any  one  of 
her  Majesty's  subjects  is  terrified,  this  is  a  suffi- 
cient terror  and  alarm  to  substantiate  that  part 
of  the  charge  of  riot.  Bag.  T.  PhlUipt,  2  M.  C 
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C.  252.  S.  C,  nom.  Reg,  v.  Laiuford.  Car.  &  M. 
602. 

PiManoB  Bot  VMwaaij.] — a  honse  is  de- 
molished by  rioters  by  means  of  flre,  one  of  the 

rioters,  who  is  present  while  the  fire  is  burning, 
may  be  convicted  for  the  felonious  demolition 
under  7  &  8  Geo.  4,  c.  SO,  s.  8,  although  he  is  not 
proved  to  have  been  present  when  the  house  was 
originally  set  on  fire.  Reg.  v.  Simpion,  Car.  k,  M. 
669. 

QneBtion  fat  Jury.]— If,  in  case  of  feloniously 
demolishing  a  house  by  rioters,  it  appears  that 
some  of  the  prisoners  set  fire  to  the  house  itself, 
and  that  others  carried  furniture  out  of  the 
house  and  bomt  it  in  a  fire  made  on  a  gravel- 
walk  on  the  oataide  of  the  house,  it  will  be  for 
the  jury  to  say  whether  the  latter  were  not  en- 
couraging and  taking  part  in  a  general  design  of 
destroying  the  house  and  furniture  ;  and  if  bo, 
the  jury  ought  to  convict  them.  Beg.  v.  Harrit, 
Car.  k  M.  661. 

Depoiltittu — i^pUestion  of  Pritoner  for 
Oopy.} — A  prisoner  had  been  committed  on  a 
charge  of  high  treason,  and  afterwards  the  grand 
jury  returned  a  true  bill  against  him,  with  others, 
for  feloniously  demolishing  a  house,  under  7  &  8 
Geo.  4,  c.  30,  s.  8.  He  pleaded  to  that  indict- 
ment, and  wished  to  be  tried  after  the  other 
prisoners,  who  were  indicted  with  him  for  feloni- 
ously demolishing  the  house,  on  the  ground  that 
he  had  had  no  copy  of  any  depositions  as  to  that 
charge.  But  this  was  not  allowed,  as  the  prose- 
cution might  have  been  commenced  without 
going  before  any  magistrate,  and  then  there 
would  have  been  no  depositions  at  all.  Reg.  v. 
Stmjyson,  Car.  &  M.  669. 

Action  against  Hutdred  tax  Damages  oansad 

bj  Slot.]— ^  HUNDSED. 

2.  Makupaotubes  akd  Uatebials. 

Goods  In  Stags,  Process,  or  Progress  of  Xana- 
faetiire.] — Goods  remain  in  "  a  stage,  process,  or 
progress  of  manufacture,"  within  7  &  8  Geo.  4, 
c.  30,  8.  S,  though  the  texture  is  complete,  if  they 
are  not  yet  brought  into  a  condition  fit  for  sale. 
Rex  V.  Woodhead,  1  M.  &  Bob.  549. 

A  warp  not  sized,  but  on  its  way  to  the  sizera 
to  be  sized  to  fit  it  for  being  used  in  manufactur- 
ing goods,  is  not  a  "  warp  in  any  stage,  process,  or 
progress  of  manufacture,"  or  prepared  for  or  em- 
ployed in  carding,  spinning,  &c.,  within  7  &  8 
Geo.  4,  c.  SO,  B.  3,  though  the  indictment  is  not 
bad  for  not  averring  it  to  be  so.  Reg.  t.  (^g, 
3  Cox,  0.  C.  295. 

TaeUe.] — The  cords  employed  to  raise  the 
harness  or  the  working  tools  of  a  loom,  in  order 
to  move  the  shuttle  to  and  fro,  constitute  tackle 
employed  in  weaving,  and,  therefore,  cuttti^ 
them  was  an  offence  within  7  j:  8  Qeo.  4,  c.  80, 
8.  8.   Beg.  v.  Smith,  6  Cox,  C.  C.  198. 

Under  this  statute,  the  maliciously  catting 
such  tackle  is  a  complete  offence,  and  it  is 
unnecessary  to  aver  or  prove  an  intent  todestroy 
or  render  it  useless.  Ih. 

Qufere,  whethier  cutting  the  thrum,  i.e.  the 
en<^  ot  the  woollen  threads  generally  left  in  the 
machine  when  a  piece  of  cloUi  is  finished,  for  the 
purpose  of  more  readily  adjusting  the  succeeding 
work,  is  an  offence  within  tlic  statute.   At  all 


events,  it  does  not  support  a  count  for  maliciously 
cutting  woollen  waip ;  but  the  fact  of  cutting 
the  tluum  may  be  given  in  evidence  in  support 
of  a  connt  for  cutting  tackle,  in  order  to  show 
the  animus  of  the  latter  act,  and  that  it  was 
done  maliciously.  Ih. 

Fr&mo — Bsmoring  Part.] — The  taking  out  and 
carrying  away  Uie  piece  of  iron  called  the  half- 
jack,  from  a  frame  used  for  the  making  of 
framework-knitted  stockings,  was  a  damaging 
the  frame,  within  28  Geo.  3,  c.  55,  s.  4,  as  it  made 
the  frame  imperfect  and  inoperative,  although 
the  part  taken  out  was  not  Injured,  and  the 
replacing  it  would  again  make  the  frame  perfect. 
Bex  v.  Tacey,  E.  &  E.  452. 

Loom — Destrojring  Part  of.] — The  cutting  or 
destroying  part  of  a  loom  was  not  within  22  Geo. 
3,  c.  40,  s.  1,  although  the  chaige  in  the  indict- 
ment was  of  an  intent  to  cut  and  destroy  certain 
tools  employed  in  the  wooUen  trade.  Rex  v. 
Hill,  E.  &  B.  483. 

Indietment.] — An  indictment  on  7  &  8  Geo.  4, 
c.  30,  s.  S,  for  feloniously  damaging  warps  of 
linen  yam,  with  intent  to  desti-ov  or  render  them 
useless,  n^  not  allege  that  the  warps  at  the 
time  of  the  damage  done  were  prepared  for  or 
employed  in  carding,  spinning,  weaving,  ice,  or 
otherwise  manufacturing  or  preparing  any  goods 
or  articles  of  silk,  woollen,  linen,  Sta.  Bex  v. 
Athton,  2  B.  &  Ad.  750. 

3.  Maohisebt. 

Damaging  with  Intent  to  render  Useless.] — 

A  person  plugging  up  the  feed-pipe  of  a  steam- 
engine,  and  displacing  other  parts  of  the  engine 
in  such  a  way  as  rendered  it  tonporarUy  usdess, 
and  would  have  caused  an  explosion  if  the 
obstruction  had  not  been  discovered,  and  with 
some  labour  removed,  is  guilty  of  damaging  the 
engine,  with  intent  to  render  it  useless  within  24 
&  25  Vict.  c.  97,  B.  15.  Beg.  v.  Flther,  35  L.  J., 
M.  C.  67  ;  L.  R.  1  C.  C.  7  ;  11  Jnr.  Cn.8.)  983 : 
18  L.  T.  880 ;  14  W.  B.  58  ;  10  Cox.  C.  C.  146- 

Kachines— What  are.] — Ploughs  of  the  de- 
scription commonly  used  in  agriculture  are 
machines  within  the  statute.  Reg.  v.  Gray,  L. 
ic  C.  365  ;  33  L.  J.,  M.  0.  78  ;  10  Jur."  Cn.8.) 
160  ;  9  L.  T.  733  ;  12  W.  K.  350  ;  9  Cox,  C.  C. 
417. 

The  silling  beneath  an  engine  is  a  part  of  a 
machine  or  engine  within  a.  4  of  7  &  8  Geo.  4, 
C.30.   Ay.  T.  JIm^,  6  Cox,  C.  C.  25. 

Dii^lacement  of.] — A  displacement  of  a 
machine  ia  within  s.  4  of  7  &  8  Geo.  4,  c.  30,  and 
therefore  placing  a  sledge-hammer  within  a 
machine  miich  caused  a  trifling  injury  to  the 
silling  and  brickwork  underneath,  but  did  not 
prevent  the  working  of  the  machine,  is  a  damage 
within  the  statute.  Beg.  v.  Fatter,  6  Cox,  C.  C. 
26. 

Water-wheel  Destroyed  —  Other  Heans  of 
getting  Xachine  in  Motion.]— A.  had  a  thresh- 
ing-machine worked  by  water,  the  water-wheel 
having  been  put  up  for  the  sole  purpose  of  work- 
ing t^  machine,  and  never  having  been  used 
for  uiyt^ng  else ;  A.,  fearing  the  destruction  of 
the  machine  1^  a  mob,  took  it  down,  leaving  the 
water-wheel  standing.  The  prisoners  broke  the 
water-wheel : — ^Held,  to  be  a  felony,  under  7 
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S  Geo.  4,  c.  SO,  B.  4  ;  tmcl  the  fact  that  A.  some- 
times workctt  the  tbrciihiug-machiQe  by  horses 
made  no  difference.  S^x  v.  Fidler,  4  Car.  &  P. 
419. 

lUeUii*  taken  to  Pteeai— Part  onlj  De- 

atro^ed.] — It  a  person  has  had  a  thr^ing- 

machine  taken  to  pieces,  he  expecting  a  mob  to 
come  and  destroy  it,  and  the  mob  comes  and 
destroyB  the  different  parts  of  the  machine  when 
thos  separated,  this  was  a  felony  within  7  6 
Oeo.  4,  c.  30,  8.  4.  Rex  v.  Maekerd,  4  Car.  ft  P. 
488. 

Where  the  prisoner  was  indicted  for  destroy- 
ing a  threshing-machine,  and  it  appeared  that  it 
had  been  previously  taken  to  pieces  by  the 
owner,  by  separating  the  arms  and  other  parts 
of  it,  for  the  purpose  of  placing  it  in  safety,  but 
with  a  view  to  pat  it  together  again,  and  it  was 
destroyed  whilst  in  this  disjointed  state ;  it  was 
decided  that  the  offence  was  within  7  ft  8  Geo. 
4,  c.  30,  B.  4.  Sex  t.  StUehitu,  Deac  C.  L. 
1617. 

Where  certain  side  boards  were  wanting  to 
the  machine  at  the  time  it  was  destroyed,  but 
which  did  not  render  it  so  defective  as  to  prevent 
it  idtogether  from  working,  thoa^  it  would  not 
work  so  effectually  as  if  those  boards  had  been 
made  good  : — Held,  that  it  was  stiU  ft  tbreshing- 
mnchiiie  within  the  meanin'^  of  the  Statute. 
Hex  V.  Bartlett,  Deac.  C.  L.  1517. 

Where  the  owner  removed  a  wooden  stage 
belonging  to  the  machine  on  which  the  man  who 
fed  the  machine  was  accustomed  to  stand,  and 
bad  also  taken  away  the  legs,  and  it  appeared  in 
evidence  that  though  the  machine  could  not  be 
conveniently  worked  without  some  stage  for  the 
man  to  stand  on,  yet  that  a  chair  or  table,  or  a 
number  of  sheaves  of  com,  would  do  nearly  as 
well,  and  that  it  could  aLiO  be  worked  without 
the  legs  ;  it  was  held,  that  the  machine  was  an 
entire  one  within  the  act,  not«-ithstnnding  the 
stage  and  legs  were  wanting.  Rex  v.  Chubb, 
Deac.  C.  L.  1518. 

But  where  the  prosecutor  had  not  only  taken 
the  machine  to  pieces,  but  had  broken  the  wheel 
of  it,  before  the  mob  came  to  destroy  it,  for 
fear  of  having  it  set  on  tire  and  endangmng  his 
premises,  and  it  was  proved  that  without  the 
wheel  ^e  engine  could  not  be  worked  ;  in  this 
case  it  was  held,  that  the  remaining  parts  of  the 
machine,  which  were  destroyed  by  the  mob,  did 
not  constitute  a  thra'^hing- machine  within  the 
meaning  of  the  statute.  Rex  t.  Wetl,  Deac.  C. 
L.1518. 

Indietment— "  Feloniously.'*]— An  indictment 
under  24  Sl  25  Vict.  c.  97,  s.  15,  for  damaging  a 
machine,  with  int^t  to  destroy  the  same,  chai-g- 
ing  the  offence  to  have  been  committed  "  unlaw- 
fully and  maliciously,"  in  the  language  of  the 
statute,  but  omitting  the  word  "  fekmiously,"  ia 
bad,  as  the  word  "felonioosly'Msatermcn  art 
and  necessary  in  all  indictments  for  felony, 
whether  at  common  law  or  created  by  statute, 
R^.  V.  Gray,  L.  &  C.  8G5 ;  33  L.  J.,  M.  C.  T8  ; 
10  Jnr.  (N-B.)  160  ;  9  L.  T.  738  ;  12  W.  R.  S:0  ; 
9  Cox,  C.  C.  417. 

Eridonee— Adakiisihility.]— On  an  indictment 
for  breaking  a  threshing-machine,  the  judge 
allowed  a  witness  to  be  asked  whether  the  mob 
by  whom  the  machine  was  broken  did  not 
compel  persons  to  go  with  them,  and  then  compel 
each  penon  to  give  one  blow  to  the  machine  ; 


and  also  whether,  at  the  time  when  the  prisoner 
and  himself  were  forced  to  join  the  mob,  th« 
did  not  agree  together  to  run  away  from  the  mm 
the  first  opportunity.  Rex  T.  ChUcUev,  S  Ou. 
tc.  P.  133. 

4.  Mimes. 

Servants  innoeently  aeting  under  Ksitar'i 

Orders.]— If  A.  and  B.  were  the  owners  oi  ad- 
joining mines,  and  A.  asserting  that  a  certain 
airway  belonged  to  him,  dirt'Cted  his  workmen 
to  stop  it  up,  and  they,  acting  bon&  fide,  and 
believing  that  A.  had  a  right  to  give  such  an 
order,  did  so,  they  were  not  guilty  of  felcHij 
within  the  7  &  8  Oeo.  4,  c.  80,  s.  6,  for  stopping 
up  the  airway  of  a  mine,  even  though  A.  biew 
that  he  had  no  right  to  the  airway  ;  but  if  either 
of  the  workmen  knew  that  the  stopping  up  d 
the  airway  was  a  malicious  act  of  nis  ntaBta, 
such  workman  would  be  guilty  of  the  f^y. 
Reg,  v.  Jamet,  8  Car.  ft  P.  131. 

Aeti  done  in  Exercise  of  Supposed  Bight.]— 

The  provisions  of  the  24  ft  25  Vict.  c.  »7,  s.  B. 
which  enact  that  "whosoever  shall  unlawfollr 
and  maliciously  do  certain  acts  therein  specified, 
with  intent  to  damage  or  obstnict  a  mine,  or  the 
working  or  aiiparatua  of  a  mine,  shall  be  guilt? 
of  felnnj,"  do  not  render  a  {lerson  criminallj 
liable  for  nets  causing  such  damage,  but  done  in 
n  honA  lide  exercise  of  a  suppmed  right,  and 
without  a  wicked  mind.  Reg.  v.  ifattkewi,  14 
Cox,  C.  C.  5. 

Indietmailt— Property,  in  whom  Laid.]— In  an 

indictment  under  7  ft  8  Geo.  4,  c.  30.  b.  6,  the 
mine  mi^ht  be  laid  as  the  property  of  (he  person 
in  pos!<esfion  and  working  it,  though  only  an 
agent  for  others.  Reg.  Jimee,  2  M.  C.  C.  293 : 
J  Car.  ft  K.  181. 

Xreetton  ued  in  BaaiaoBs  of  IDna.]— The 

bottom  of  the  shaft  of  a  mine  had  water  in  it, 
and  the  owner  of  the  mine  hatl  caused  a  scaffcdil 
to  be  erected  at  some  distance  above  the  bottom 
of  the  mine,  for  the  purpose  of  working  a  vein 
of  coal  which  was  on  a  level  with  the  scaffold 
Held,  that  this  scaffold  was  an  '*  erection  used 
in  the  conducting  the  business  of  a  mine,"  within 
7  ft  8  Geo.  4,  c.  30,  s.  7,  and  the  damaging  it, 
with  intent  to  destroy  it,  or  to  render  it  useless, 
was  felony.  Reg.  y.  Wkittingham^  9  Car.  ft  P. 
295. 

Xngino— Proof  of  Dutago  to  Dram.]— A  coal 
mine  was  worked  by  a  steam-engine,  which 
caused  a  cylinder,  called  a  "  drum,"  to  revolve 
and  take  up  the  rope  as  the  coal  was  drawn  op 
from  the  mine  : — Held,  that  proof  of  damagi^' 
the  drum  would  not  support  an  indictment  which 
chained  the  damaging  a  steam-engine  used  in 
working  a  mine.  Jb, 

—  Driving  whML  no  Kadiinory  attaeked.  i 

— A  steam-engine  used  in  draining  and  workint; 
a  mine  had  been  stopped  and  locked  up  for  the 
night.  The  prisoner  got  into  the  engine-hoiMe, 
and  set  it  going,  and  there  being  no  machiDerjr 
attached,  the  engine  went  with  great  Teloei^, 
and  received  damage : — Held,  that  this  wu  a 
damaging  of  the  en^ne,  within  7  ft  8  Gea  4,  c 
SO,  8.  7.   Beg.  v.  A'brrie,  9  Car.  ft  P.  241. 

Acts  done  In  Szereise  of  Supposed  Bigkt}— 
The  provisions  of  the  24  ft  26  Vict,  c  97,  s.  29, 
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do  not  render  a  person  criminally  liaUe  for  acta 
causing  such  damage,  if  done  in  a  bonA  fide 
exercise  of  a  supposed  right,  and  without  a 
wicked  mind.  Sea-  t.  Matthem,  14  Cox,  C. 
C.  5. 

6.  BSA  BAHK8  AKD  FiSHPOKDS. 

OlMtnuting  Pauaga  orer  Sea  Bank.] — By  a 

haven  improvement  act,  any  person  who  shall 
place  <ni  any  space  of  ground  immediately 
adjcdning  to  the  haven,  and  within  the  space  of 
ten  feet  from  high-water  mark,  any  goods, 
materials,  or  articles  whatsoever,  so  as  to  ob- 
Btmct  the  free  and  commodious  passage  through 
and  over  the  Bune,  shall  forfeit  and  pay  any  sum 
not  exceeding  K/.  B.  placed  three  boats  on  the 
space  of  ground  immediately  adjoining  the 
haven,  and  within  the  apace  of  10  feet  frum 
high-water  mark,  ao  as  to  obstruct  the  free  and 
commodious  passage  to  and  over  the  same. 
There  was  no  public  right  of  passage  over  the 
space  of  groond,  and  it  was  occupietl  by  B.: — 
Held,  by  Cockbum,  C.J.,  Crorapton,  J.,  and 
Blackburn  J.,  that  B.  could  not  be  convicted,  as 
the  provision  could  only  apply  to  cases  where  a 
public  right  of  passage  existed  ;  but  by  Wight- 
man,  J.,  that  by  the  express  terms  of  the  act,  and 
the  apparent  intention,  the  provision  extended 
to  siun  a  case,  and  that  B.  was  liable  to  be 
convicted.  Sarrod  v.  Worthip,  1  B.  &  8.  S81 ; 
30  L.  J.,  H.  0. 16S  ;  8  Jar.  (Kjs.)  163 ;  d  W.  £. 

m. 

Fiih-pond— Object  to  Steal  Fish.]— The  break- 
ing down  the  head  or  mound  of  a  fish-pond  was 
not  a  felony  within  9  Geo.  I,  c.  22,  if  it  appeared 
to  have  been  the  object  of  the  offenders  to  steal 
the  fish,  and  not  to  let  them  escape  through  the 
breach  in  the  mound.  Bex  v.  Moil,  B.  ft  B.  10  ; 
2  East,  P.  C.  1067. 

6.  Ships. 

Barolt  on  Ship.] — It  was  an  offence  within  11 

k  12  WilL  3,  c.  7,  6.  9,  to  make  a  rerolt  in  a  ship, 
or  to  endeavour  to  make  one,  though  the  object 
is  not  to  nm  away  with  the  ship,  or  to  commit 
any  act  of  piracy,  but  to  force  the  captain  to 
redress  supposed  grievances.  Bern  t.  Saitingt, 
1  M.  C.  C.  62. 

If  the  crew,  or  part  of  the  crew,  of  a  ship  com- 
bine together  to  i-esist  the  captain,  especially  if 
the  object  is  to  deprive  him  of  his  command,  it 
will  amount  to  making  a  revolt,  within  11  &  12 
Will.  3,  c.  7,  a.  9  ;  and  it  will  be  no  answer  to 
show  that  there  were  grievances,  which,  by  their 
resistance,  the  men  sought  to  redress.  Beg.  v. 
M  Oregor,  1  Car.  &  K.  429. 

Cast  Away  or  BeBtroTed.}— If  a  eihip  was 
stranded,  and  afterwards  got  oS  in  such  a  state  as 

to  be  easily  refitted,  she  could  not  be  said  to  have 
been  cast  awav  or  destroyed,  under  4  Geo.  1,  c. 
12,  and  11  Geo.  1,  c.  29.  Bfx  v.  Jh  Londo,  2 
East,  F.  C.  1008. 

  Fnjndiu  of  TTnierwritert— So  Ooods 

on  Board.] — The  underwriters  on  a  policy  on 
goods  fraudolently  made  were  within  7  Will.  4  ft  1 
Vict.  c.  89,  s,  6,  though  no  goods  were  put  on 
board.   Beg.  t.  Wallace,  2  M.  C.  C.  200. 

7.  Tbebs  Aim  Plahts. 

Total  Deatiuotlon  Unneoeaaary.]  —  Cutting 
down  a  tree  was  sufficient  to  bring  the  case 


within  9  Geo.  I,  c.  22,  although  the  tree  was  not 
thereby  totally  destroyed.  Bex  v.  Taylor,  R.  ft 
E.  373. 

Orerhangi:^  Tree — Catting  off  Bloasom.]— 

B.'s  chestnut  tree  overhung  his  land,  and  also 
MTt  of  the  highway  immediately  in  front  of 
H.'b  grounds,  and  boya  threw  stones  at  the  Uos- 
soms,  which  broke  H.'s  windows :— Held,  that 
H.  was  properly  convicted,  under  24  &  25  VioL 
c.  97,  8.  52,  for  wilfully  damaging  B.'s  tree  by 
cutting  off  the  blossoms  at  the  top  of  the  tree, 
and  that  H.  showed  no  claim  of  right  or  other 
legal  defence  for  the  trespass.  Hamilton  v  Bone, 
16  Cox,  C.  C.  437 ;  68  J.  F.  726. 

Where  Title  to  Place  in  Dilate.] —Where 

shrubs  are  cut,  upon  an  unproved  allegation  that 
they  were  likely  to  be  injurious  to  an  adjoining 
wall,  it  is  a  malicious  trespass,  though  the  title 
to  the  spot  on  which  the  shrubs  grew  is  in  dispute 
between  the  parties.  Bex  v.  WitateUv^  4  U.  ft 
By.  481.  * 

Trees,  what  are.  ]  —Apple  and  pear  trees  grafted 
in  a  wild  stock,  and  producing  fruit,  were  trees 
within  9  Geo.  1,  c.  22.  Bex  v.  Ikylor,  B.  ft  B. 
373. 

Amount  of  Damage.]— A  party  might  be  con- 
victed under  the  7  i  8  Geo.  4,  c.  30,  s.  24,  of 
having  wilfully  and  maliciously  damaged  grow- 
ing wood,  to  the  value  of  sixpence,  though  b,  20 
expressly  imposed  a  penalty  for  unlawfully  and 
maliciously  damaging  such  wood,  "the  injury 
done  being  to  the  amount  of  one  shilling  at 
least.**   Itig.  t.  X)od*on,  9  A.  ft  E.  704. 

Indictment— Name  of  Owner.]— In  an  indict* 

ment  on  6  Geo.  3,  c.  36,  for  destroying  trees,  the 
name  of  the  owner  of  the  trees  must  have  been 
truly  stated,  otherwise  it  was  fatal.  Bex  v. 
Patrick,  2  East,  P.  0.  1069.  And  see  Bex  v. 
Howe,  1  Leach,  C.  C.  481 ;  2  East,  P.  C.  688. 

 Foloiiiotuly.]— The  prisoner  was  indicted 

for  damaging  apple  trees  growing  in  a  garden,, 
and  the  indictment  alleged  that  the  damage  was 
done  feloniously  and  not  unlawfully  or  ma- 
liciously : — ^Helo^  bad.  Bex  v.  ZewU,  2  Buss.  C. 
ft  H.  799. 

Damage  Exceeding  £5— How  Estimated.]  — 

Evidence  of  damage  committed  at  several  times 
in  the  aggr^te,  but  not  at  any  one  time  exceed- 
ing Bl.,  will  not  sustain  an  indictment.  Beg.  v. 
WUliame,  9  Cox,  C.  C.  838. 

A  person  was  indicted  under  7  ft  8  Geo.  4, 
c.  30,  s.  19,  for  having  feloniously,  unlawfully 
and  maliciously  done  damage  to  trees  in  a  hedge, 
thereby  doing  injury  to  the  owner  to  au  amount 
exceeding  5/.  The  evidence  showed  that  the 
actual  injury  done  to  the  trees  was  to  the  amount 
of  11.  only,  but  that  it  would  be  necessary  to  stub 
up  the  old  hedge  and  replace  it,  the  expense  of 
which  would  be  il.  Ms.  The  jury  found  him 
guilty : — Held,  that  the  conviction  was  wrong, 
inasmuch  as  the  injoiy  exceeding  6^.  must  he 
actual  injury  to  the  trees,  and  that  proof  of  con< 
sequential  injunr  was  insufficient.  Iteg.  v.  ]VMte- 
man.  Dears.  C.  C.  363  ;  23  L.  J.,  M.  C.  130 ;  18 
Jnr.  434 ;  6  Cox,  G.  C.  370. 

Hopbinda— Death  of  Plant]— In  oraer  to  sup- 
port au  indictment  under  7  ft  8  Geo.  4,  c.  3i) 
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e.  18,  for  destroying  hop-binds,  it  must  be  shown 
that  the  plant  died  in  consequence  of  the  injury 
received.  Proof  of  the  infliction  of  injoiy  by 
cutting,  bruising,  &c.,  is  insnffident.  v. 
Boucher,  5  Jar.  709. 

8.  AsixaijS  and  Fowls. 

Gattls — Wliat  are.] — Horses,  mares  and  colts 
were  included  in  the  word  "  cattle  "  in  9  Geo.  1, 
c.  22.  Sea;  v.  Patty,  2  East,  P.  C.  1074  j  1 
Leach,  C.  C.  72  ;  2  W.  Bl.  721.  S.  P.,  Beie  t. 
JUoyle,  2  East,  P.  C.  1076. 

So  were  geldings.  Rex  v.  XiOt,  2  East,  P.  C. 
1075  ;  1  Leach,  C.  C.  73,  n. 

So  were  pigs.   Bex  v.  Chappie,  B.  &  B.  77. 

And  asses.   Rex  v.  ^V7lUltey,  I  M.  C.  C.  3. 

if><mtiiy  or  Wounding— Wliat  is.]— Wound- 
ii^;  a  horse  oat  of  malice  to  the  owner,  by  drir- 
ing  a  nail  into  the  frog  of  his  hoof,  was  within 
9  Geo.  1,  c.  22,  though  the  injur;  was  only  tern- 
porarr.  Rex  v.  Haywood,  2  East,  P.  0. 1076  ; 
B.  k  B.  16. 

Pouring  acid  into  the  eye  of  a  mare,  and 
thereby  blinding  her,  was  a  maiming.  Ilex  v. 
Owens,  1  M.  C.  C.  205. 

Injuring  a  sheep  setting  a  dog  at  it  was  not 
such  a  maiming  or  wounding  as  was  within  4 
Geo.  4,  c.  54,  8,  2.  Rex  v.  Hvghet,  2  Car.  tt  P. 
4W.  But  see  Rex  v.  Elnuley,  1  Lewin,  C.  C. 
126. 

If  A.  set  fire  to  a  cow-house  and  burnt  to  death 
a  cow  which  was  in  it,  A,  was  indictable  tinder 
7  fc  8  Geo.  4,  c.  30,  a.  16,  for  killing  the  cow. 
Rex  V.  Havghton,  6  Car.  &  P.  659. 

In  order  to  constitute  a  maiming  of  a  horse 
within  7  &  8  Geo.  4,  c.  30,  e.  16,  it  was  essential 
that  a  permanent  injury  should  have  been  in- 
flicted on  the  animal.  Reg.  v.  Jea-M,  1  Car.  &  E. 
S39. 

Destroying — ^Poisoning  Dogs.] — The  placing 
of  poisoned  flesh  in  an  inclosea  garden,  for  the 
purpose  of  destroying  a  dog  which  was  in  the 
habit  of  straying  there,  is  not  an  ofEence  punish- 
able under  24  &  25  Vict.  c.  97,  8.  41.  Daniel  v. 
Jatut,  2  C.  P.  D.  361. 

Scmble,  that  it  is  witbin  37  ft  28  Vict.  c.  116, 
fl.2.  Ih. 

Shooting  Domestlo  Fowls  when  Trofpaaaing.] 

— The  occupier  of  land  sown  with  seed  shot 
domestic  fowls  that  were  trespassing ;  he  had 
previously  warned  the  owner  of  the  fowls  that 
nnless  they  were  kept  oft  his  land  he  would  shoot 
them : — Held,  that  the  occnpier  could  not  be 
convicted  under  s.  41  of  24  &  25  Tlct.  c.  97,  of  un- 
lawfully killing  the  fowls.  Smith  t.  WiUiami, 
J>6  J.  P.  840. 

Malieioiisly— Wliat  is.]— If  a  man  causes  the 
death  of  a  mare  from  internal  injuries,  not  in- 
tending his  act  to  kill,  maim  or  wound  her, 
but  knowing  that  the  act  would  or  might  kill, 
maim  or  wound  her,  and  acting  recklessly  and 
not  caring  whether  she  was  injuiid  ca  not,  tlioagh 
without  any  iU-will  or  spite  either  towards  t^e 
owner  of  the  animal  or  the  animal  itself,  and 
without  any  motive  except  the  gratification  of 
bis  own  depraved  tastes,  he  is  guilty  of  mali- 
ciously killing  the  mare  contrary  to  24  &  25  Vict, 
c.  97,  B.  40.  Reg.  v.  Weleh,  46  L.  J.,  M.  C.  17  : 
1Q.B.D.2S;  33  L.  T.  763  ;  24W.B.280:  13 
Cox,  0.  C.  121. 


A.,  a  hawker,  went  to  the  house  of  B.  to  sell 
goods,  and  a  dog  of  B.  coming  out  of  the  house, 
A.  knocked  out  one  of  his  eyes,  for  which  B.'g 
wife  caused  A.  to  be  apprehended : — Held,  that 
it  was  for  the  jury  to  say  whether  A.  had  strode 
the  dog  for  his  own  preservatira,  and  fairly  to 
protect  himself ;  or  whether  it  was  a  wilful  and 
malicious  trespass  on  his  part  Sanway  v. 
BouUhee,  4  Car.  ft  P.  S60 ;  1  U.  &  Bob.  15. 

 ■  Proof  of  Xaliee  Dnneoesaary.] — On  an 

indictment  on  7  Will.  4  ft  1  Vict.  c.  90,  s.  2,  for 
maliciously  wounding  cattle,  it  was  not  necessaiy 
to  prove  that  the  prisoner  was  actoated  by  malice 
against  the  owner  of  the  cattle.  R^.  v,  jHrcy, 
1  Car.  &  K.  704  ;  1  Den.  C.  C.  63. 

A  conviction  under  7  &  8  Geo.  4,  c  30,  8. 16,irf 
unlawfully,  maliciously  and  felonionBly  wound- 
ing a  mare,  held  right.  lb. 

IndlAtnient— Proper^  in  Agister.]  —  On  an 

indictment  for  maliciously  killing  two  sheep, 
the  property  in  them  may  be  laid  to  be  iu  the 
agister.    Rex  \.  Woodward,  2  East,  P.  C.  653. 

 Kind  of  Cattle.] — An  indictment  aa  9 

Geo.  1,  c  22,  must  hare  stated  the  species  and 
sex  of  cattle  wounded  or  injured ;  to  state  that 
the  prisoner  maimed  certain  cattle  was  not 
sufficient.  Rex  v.  Chaikleu,  B.  ft  R.  258.  Sm 
now  24  &  25  Vict.  c.  97,  s.  60. 

Svldenoo.] — If  a  prisoner  mixed  poisoD  with 
the  com  intended  for  the  feed  of  eif^t  bones, 
and  then  gave  each  horse  his  feed  from  this  ndx- 
tnre,  an  indictment,  charging  that  he  did  ad- 
minister the  poison  to  the  eight  horses,  i> 
correct.   Rex  v,  Uogg,  4  Car.  it  P.  363. 

 Other  GaMi  to  show  Intent.]— On  an  in- 
dictment for  administering  snlfdinric  acid  to 
eight  horses,  with  intent  to  kill  them,  the  prose- 
cutor may  give  evidence  of  administerii^  at 
different  times,  to  show  the  intent.  Ih. 

  To  Improve  Appearanoe.] — But  if  the 

jury  is  satisfied  that  the  offender  administered 
the  poison  under  an  idea  that  it  would  improve 
the  appearance  of  the  horses,  he  on^t  to  be 
acqnitted.  Ih. 

■  Kot  Keeessary  to  Prove  that  aay  Inatn- 

ment  nsed.] — ^Upon  an  indictment  under  24  &  26 
Vict.  c.  97,  8.  40,  for  maliciously  wounding  a 
horse,  it  is  not  necesaty  to  prove  that  any  in- 
strument was  used  to  inflict  the  wound.  Seg. 
V.  BuOoek,  87  L.  J.,  H.  0.  47 ;  L.  B.  1  C.  G. 
115  ;  17  L.  T.  616  ;  16  W.  B.  406 ;  11  Cox,  0.  C. 
126. 

9.  Otheb  RSAL  OB  Pebsonal  Pbopebtt. 

XalieioaBly— What  if. J— The  word  "mali- 
cioosly "  in  24  ft  26  Vict.  c.  97,  s.  61,  requires 
that  an  act  to  be  criminal  within  that  s«:tion 
should  be  done  wilfully.  Reg.  t.  PemHiton,  43 
L.  J.,  M.  C.  91;  L.  B.2C.C.  119;  30L.T.406; 
23  W.  E.  663  ;  12  Cox,  C.  C.  607. 

A  conviction  under  that  section,  for  nnlaw- 
fully  and  maliciously  committing  damage  above 
the  value  of  62.  to  a  house,  where  the  penon, 
after  fighting  in  a  crowd  in  the  street  near  the 
window  of  Uie  house,  s^uuated  himself  from 
the  crowd,  picked  up  a  stone,  threw  it  at  one  of 
the  persons  with  whom  he  had  been  flgfating, 
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missed  his  aim,  and  hit  n  plate-glass  window 
above  the  value  of  5t.  in  the  house,  but  did  not 
intend  to  break  the  window,  was  quashed.  lb. 

C,  whose  garden  adjoined  that  of  H..  so  hang 
op  a  clothea-line  as  to  overhang  H.'a  fence,  and 
the  drippings  from  the  clothes  injured  H.'s  vege- 
tables. H,  cut  the  clothes-line  and  caused  the 
clothes  to  fall : — Held,  that  H.,  tboagh  he  did  not 
firat  ask  C.  to  remove  the  clothes-Une,  was  not 
goilty  of  malicious  Injunr,  under  24  &  25  Vict, 
c.  97,  s.  62.   Heard  v.  (Met,  66  J.  P.  119. 

Beal  Property — Inoorporeal  Hereditament — 
Serbage  Bight.] — The  soil  of  a  town  moor  was 
ve^ited  in  the  corpoiation  of  the  town  in  fee,  bat 
freemen  and  widows  of  deceased  freemen  of  the 
town  were  nnd^  statute  entitled  to  the  "full 
right  and  benefit  to  the  herbage  "  of  the  tovm 
moor  for  two  milch  cows  : — Held,  that  this  right 
to  the  herbage  was  not  "  any  real  or  personal 
property  whatsoever"  within  the  meaDing  of 
the  Maucioos  Injuries  to  Property  Act  (24  Sc.  25 
Vict.  c.  97),  8.  52,  which  applies  only  to  tangible 
property  and  not  to  a  mere  incorporeal  ri^ht, 
LatvM  v.  EUringham,  51  L.  J.,  M.  C.  13  ;  8  Q.  B. 
D.  283  ;  46  L.  T.  64  ;  30  W.  E.  245  J  16  Cox,  C. 
C  22 ;  46  J.  P.  330. 

- — Playing  Football.] — In  playing  football, 

B.  trespassed  on  a  grass  field,  and  the  justices 
convicted  him  of  nnlawfuUy  and  maliciously 
doing  damage,  with  intent  to  destroy  grass  for 
the  food  of  l>easts : — Held,  that  the  conviction 
was  wrong,  for  neither  24  &  26  Vict.  c.  97,  a.  24, 
nor  8.  53  applied  to  damage  which  was  only 
nominal,  ana  not  done  with  Intent  to  damage, 
Mey  T.  LfiU,  60  J.  P.  808. 

 Dsmage  to  FUld  by  Dog.]— Damage  done 

to  a  field  by  a  poacher's  dog  in  pursuit  of 
game,  was  not  a  nuUlcioos  injury  within  7  ft  8 
tieo.  4,  c  30,  B.  23.    Beg.  T.  Preitngif,  8  Cox, 

C.  C.  605. 

  Mothrooms  growing  in  a  Wild  State.] 

— In  order  to  constitute  the  ofiEence  of  wilfully 
or  malicionBly  committing  damage,  injury,  or  spoil 
to  or  upon  any  real  property  under  s.  52  of  the 
Malicious  Injury  to  Property  Act,  18B1,  there 
must  be  proof  of  actual  damage  to  the  realty 
itself,  and  mere  damage  to  uncultivated  roots  or 
plants  growing  upon  the  realty  is  insufficient  to 
justify  a  conviction.  The  respondent  gathered 
mushrooms  in  a  field  belonging  to  the  appellant. 
They  were  of  value  to  the  latter,  but  they  grew 
spontaneously,  and  were  entirely  uncultivated. 
]!To  damage  vras  done  by  the  respondent  to  the 
eiass  or  hedges : — Held,  that,  u[>on  the  above 
ucts,  the  respondent  had  not  been  guilty  of  an 
offence  within  a.  52  of  the  act.  Gardner  v. 
Manthridge,  19  Q.  B.  D.  217  ;  57  L.  T.  265  ;  35 
W.  E.  809  ;  16  Coi,  C.  C.  281 ;  61  J.  P.  612. 

DUating  JCUk.] — The  servant  of  a  milkman 
Bf^t  some  of  his  master's  milk,  and  to  prevent 
loss  to  his  master  filled  in  water  to  make  up  the 
quantity  and  sold  the  diluted  milk  to  customers  : 
— Held,  that  the  servant  had  not  committed  the 
offence  of  wilfully  or  maliciously  damaging  his 
master's  property  within  s.  52  of  24  U  25  Vict.  c. 
57.    Bail  V.  SicJuirdtm,  54  J.  P.  345. 

Claim  of  B^ht.] — Breaking  open  a  door  of  a 
large  house  under  a  supposed  claim  of  rightwas 
not  an  offence  nithin  7  &  8  Qeo.  4,  c.  20,  s.  24, 
Oic*  V.  Crick,  6  W,  E,  694. 


A  builder  undertook  to  do  certain  work,  and 
for  that  purpose  took  an  engine  inside  a  hoarding 
surrounding  the  land  to  be  built  upon.  Upon  a 
dispute  occurring,  the  builder  in  order  to  obtain 
po^ession  of  the  engine,  took  down  part  of  the 
hoarding,  doing  no  more  damage  than  was 
necessary  : — Held,  that  the  builder  could  not  be 
convicted  of  malicious  injury  to  property. 
Leystm  v.  WUVtamt,  54  J.  P.  631. 

Beinstating  Works  after  Rotice.]— By  the  side 
of  the  highway  and  under  the  entrance  to  T.'s 
premises  rau  a  drain.  T.  substituted  for  it  a 
culvert,  and  by  so  doing  raised  the  entrance  and 
the  part  of  the  highway  adjoining  it.  The  sur- 
veyor of  the  highways  served  T.  with  a  notice 
to  reinstate,  alleging  that  the  culvert  caused  a 
nuisance  to  the  highway.  On  his  failing  to 
reinstate  the  highway  the  surveyor  himself  re- 
moved the  culvert,  and  in  doing  so  broke  some 
of  the  tiles  : — Held,  that  an  information  against 
the  surveyor  under  24  &  25  Vict.  c.  97,  s.  62,  for 
malicious  injury  to  property,  ought  to  be  di^ 
missed,  i^ny  t.  7%«m»7««,46  L.  J.,  M.  C.  141 ; 
2  Ex.  D.  21  ;  35  L,  T.  628. 

Indiotment,  Contents  of— Damage  ezoeeding 
*6,] — In  an  indictment  under  24  &  26  Vict  c. 
97,  a,  51,  for  maliciously  damaging  personal  pro* 
perty,  the  damage  exceeding  U.,  it  Is  not  neces- 
sary to  allege  the  value  of  each  article  injured, 
but  only  that  the  amount  of  the  damage  done 
to  the  several  articles  exceeded  H.  aggregately. 
Reg.  T.  Tkomu,  34  L.  T.  398  ;  12  Cox,  C.  C,  54. 

10.  Obbibuotiho  Railways. 

Kalioionily.] — The  prisoners  placed  a  stone 
upon  a  line  of  railway,  so  as  to  cause  an  obstruc- 
tion to  any  carriages  that  might  be  travelling 
thereon  : — Held,  that  if  this  was  done  mis- 
chievously, and  with  an  intention  to  obstruct 
the  carriages  of  the  company,  the  jury  would  be 
justified  in  finding  that  it  was  done  malidously. 
Reg.  V,  Upton,  6  Cox,  C.  C.  298. 

Aet  done  by  Servants  of  the  Oefiandant.] — 

l^n  an  information  before  justices  on  behalf 
of^a  railway  company,  for  an  offence  against  its 
act  of  incorporation,  in  placii^  stones  and  rub- 
bish on  the  railway,  and  therefy  obstructing  the 
free  passage  of  the  same,  evidence  that  the  act 
was  done  by  certain  persons  employed  by  the 
defendant  to  repair  a  wall  between  the  railway 
and  his  premises  adjoining,  and  that  on  one 
occasion  the  defendant  himself,  who  was  stand- 
ing \fy,  nodded  his  head,  and  directed  the  work- 
men to  go  on,  is  sufficient  to  warrant  the  justices 
in  convicting  the  defendant.  RobeHt  v.  PrettOK, 
9  0.  B.  (NA)  208, 

What  is  an  Obstmotian.] — man  unlawfully 
altered  some  railway  signals  at  a  railway  station. 
The  alteration  caused  a  train,  which  would  have 
passed  the  station  without  slackening  speed, 
to  come  nearly  to  a  stand.  Another  train  going 
in  the  same  direction,  and  on  the  same  rails,  was 
due  at  the  station  in  half  an  hour  : — Held,  that 
he  bad  obstructed  a  train  within  the  meaning 
of  24  A:  25  Vict.  c.  97,  s.  36.  Beg.  v.  Hadjield, 
39  L.  J.,  M.  G.  131  ;  L.  R.  1  C.  C.  253  ;  22 
L.  T.  664  ;  18  W.  R.  956  ;  11  Cox.  C.  C.  574. 

A  man,  who  was  not  a  servant  of  a  railway 
company,  stood  on  a  railway  bitwecn  the  two 
lines  of  rails,  at  a  point  between  two  stations. 

Digitized  by  GooqIc 


1489         CRIMINAL  lAW— Against  Property  of  Individuals,  1440 


Aa  a  train  was  approaching  he  held  up  bis  arms 
in  the  mode  used  by  inspectors  of  the  line  when 
desirous  of  stopping  a  train  between  two 
stations.  This,  as  be  intended  that  it  should, 
cansed  the  driver  to  shnt  off  steam  and  diminish 
the  speed,  and  led  to  a  delay  of  four  minutes  : — 
Held,  that  he  hail  obstruct^  a  train  within  the 
meaning  of  24  k.  2.>  Vict.  c.  97,  s.  36.  Meg.  v. 
Ifardy,  40  L.  J.,  M.  C.  62  ;  L.  R.  1  C.  C.  273 ; 
23  L.  T.  785  ;  l!f  W.  K.  359 ;  11  Coi,  C.  C. 
656. 

A  party  was  liable  to  be  indicted  under  3  &  4 
Vict.  c.  97,  8.  15,  if  he  designedly  placed  on  a 
railway  substances  liaring  a  tendency  to  produce 
obstruction  to  the  carriages,  though  he  might 
not  bare  done  the  act  expressly  with  that  object. 
JRai.  T.  Molroyd,  2  M.  &  Rob.  339. 

B,  placed  a  truck  across  a  railway  line,  in  such 
a  manner  that  if  a  carriage  or  engine  bad  come 
along  the  line  it  would  have  been  obstructed, 
and  the  safety  of  passengers,  who  might  have 
been  in  any  such  carriage,  would  have  been 
endangered.  The  railway  had  not  opened  for 
passenger  traffic,  and  no  carriage  or  engine  was 
in  tact  obstructed : — Held,  that  he  was  guilty  of 
a  misdemeanour,  under  8^4  Vict.  c.  97,  s.  13. 
JRm.  v.  Bradford,  BeU,  0.  C.  268 ;  29  L.  J.,  M. 
C.  171  ;  6  Jur.  (n.s.)  1102  ;  2  L.  T.  392  ;  8  W.  R. 
531 ;  8  Cox,  C.  C.  309. 

Placing  stones  on  Frivato  Bailway.] — S.  was 
charged  with  unlawfully  putting  stones  on  a 
railway  with  intent  to  upset  trucks,  in  contra- 
vention of  8.  85  of  24  it  25  Vict.  c.  97.  The 
railway  waa  not  constructed  under  any  statute, 
and  was  used  only  to  convey  goods  to  certain 
docks  : — Held,  that  the  above  section  applied  to 
a  private  railway.  O '  Qorman  v.  Saeet,  64  J,  F. 
663. 

I.  PERSONATION. 

1.  Stockholder)!,  1439. 

2.  Seamen  and  Seldien,  1439. 
8.  Voter: 

a.  ParliamCTtaiy,  1440. 
h.  Municipal,  1441. 

1.  Stooeholdebs. 

What  il.] — Obtaining  and  indorsing  a  dividend 
warrant  at  the  bank  in  the  name  of  a  stock- 
holder is  "  personating  a  proprietor,  and  thereby 
endeavouring  to  receive  the  dividend,"  although 
no  attempt  whatever  is  made  to  receive  the 
money  at  the  pay-office.  Rex  v.  Parr,  I  Leach, 
C.  C.  434  ;  2  East,  P.  C.  1005. 

2.  Seamen  and  Soldiebs. 

Of  Person  really  Entitled  to  Xoney.]— Under 

31  Geo.  2,  c.  10,  the  poi-sonating  must  be  of  some 
existing  person  entitled,  or  who  prima  facie 
might  be  entitled,  to  receive  the  w^^.  Rex  v. 
BnnoR,  2  East,  P.  C.  1O07. 

To  constitute  the  offence  of  personating  the 
name  ot  a  seaman  under  57  Geo,  3,  c.  127,  s.  4, 
the  person  entitled,  or  really  supposed  to  be  en- 
titled to  prize-money,  must  be  personated ;  per- 
sonating a  man  who  never  had  any  connection 
with  the  ship  is  not  an  offence  within  the  act. 
Rex  T.  T^MUtt,  B.  &  B.  361. 

Whan  Fmmh  entltlod  Bead.]— Where  a  pri- 
soner penomted  one  S.        who  was  dead,  and 


whose  prize-money  had  been  paid  to  his  mother : 
— Held,  that  it  did  not  vary  the  prisoner's  guilt ; 
and  that  he  might  be  convicted  on  54  Geo.  3 
c.  93,  s.  89.  Rex  v.  Cramp,  B.  fc  R.  327.  S.  P., 
Reg.  V.  Pringle,  9  Car.  &  P.  408  ;  2  M.  C.  C.  127. 

The  prisoner  applied  at  Greenwich  Hoepitil 
for  prize-money  in  the  name  of  J.  B. ;  J.  B.  ww 
dead,  and  waa  supposed  to  be  so  at  the  hospital,  ■ 
and  the  pri^ner  did  not  obtain  the  money.  On 
an  indictment  for  personating : — Held,  that  the 
64  Geo.  3,  c.  93,  s.  89,  applied,  although  the  8ea< 
man  was  dead.   Rex  v.  Martin,  B.  ft  R.  324. 

What  Petions  euilfy  of  Oflteee.]— All  persons 
aiding  and  abettii^  the  personating  a  seaman 
entitled  to  allowance-money  are  principals,  and 
t  he  offence  is  not  confined  to  the  perstm  only  who 
personates  the  seaman.  Rex  v.  Pottt,  R.  b  R. 
353. 

On  an  indictment  under  2  WilL  4,  c  fiS.  b.  49. 
two  persons  were  charged,  one  as  having  falsdy 

personated  a  soldier  entitled  to  prize-money,  and 
the  other  as  an  accessory  before  the  fact,  in 
causing  and  procuring  him  to  commit  the  alleged 
felony.  The  former,  at  the  instigation  of  the 
other,  had  personated  the  soldier  entitled  to  prize- 
money,  but  the  other  had  represented  that  he  was 
entitk'd  to  the  prize-money,  and  the  defence  vis 
that  he  had  purchased  it  from  the  soldier,  which 
there  was  no  express  evidence  to  disprove  :— 
Held,  nevertlielesa,  that  both  were  guilty.  iZtf. 
V.  lake,  11  Cox,  C.  0.  333. 

3.  VOTEBS. 

a.  Parliamentary. 

Allegations  in  Indictment  are  for  the  Court 
to  Decide  upon.]— An  indictmeni;  for  wilfully 
making  a  false  answer  to  a  third  question  put  to 

a  party  tenilering  his  vote  at  an  dection  of 
members  of  parliament,  in  pursuance  ot  2  k  % 
Will.  4,  c.  i'},  8.  58,  had  been  removed  by  cer- 
tiorari. At  the  trial,  several  objections  were 
taken,  grounded  on  the  omission  of  proper  alle- 
gations in  the  indictment : — Held,  that  being  on 
the  reconi,  they  should  be  left  to  the  decision 
of  the  court.  Reg.  v.  Bowler,  Oar.  tt  M.  559  -, 
6  Jur.  287. 

By  vrhma.  QttestioBs  an  Asked.]  —  On  ao 

indictmcut  under  2  &  3  Will.  4,  c.  45,  b.  B8,  for 
giving  n  false  answer  at  the  poll  at  an  election 
of  members  of  parliament  for  a  borough,  it  is 
not  essential  that  the  returning  officer  should 
himself  put  the  three  questions  to  the  voters 
under  s.  63,  it  is  sufficient  if  the  town  clerk 
docs  it  in  his  presence,  and  by  his  direction; 
neither  is  it  necessary  to  show  that  the  t^ent 
who  required  the  questions  to  be  put  was  ex- 
pressly appointed  by  the  candidate ;  it  is  suffi- 
cient to  show  that  he  has  acted  as  agent  for  the 
candidate.   Reg.  v.  Spalding,  Car.  &  M.  568. 

Part  Omitted.]— A  voter  having  changed  his 
residence  Since  the  last  registration,  cannot  be 
indicted  under  2  &  3  WilL  i,  c.  45,  for  swearing 
that  he  has  still  the  same  qualification,  if  the 
sheriff's  deputy  should  omit,  at  the  time  the 
voter  tenders  his  vote,  to  read  over  to  him  the 
specific  qualification  from  the  register.  Reg.  v. 
iMcy,  Car.  it  M.  611. 

Bam*  aualifleatton.]— The  words  "the  saine 
qualification"  mean  that  the  voter  must,  at  the 
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time  of  the  election,  be  in  poBaession  of  the  Iden- 
tical qnaUficatfon  in  respect  of  which  he  was 
registered.  It  is  not  enough  if  he  poaseHes  pre- 
mises of  a  Bimilar  description.  Reg.  v,  Ihdt- 
worth,  8  Car,  it  P.  218  ;  2  Jur.  131, 

Unit  be  ICade  WiUblly.] — If  a  person  knew 
that  at  the  time  of  polling  ne  gareafalse  answer 
as  to  his  having  the  same  qiudification  as  at  the 
time  of  registration,  it  would  be  no  defence  to  an 
indictment  for  that  offence,  that  he  acted  onder 
the  adrice  of  an  electioneering  committee  ;  bat 
if,  possessing  property  of  enoal  value  with  that 
for  which  he  was  registered,  he  acted  boa&  fide, 
and  under  an  impression  that  he  was  entitled  to 
vote,  he  ought  to  oe  acquitted.  Ih. 

The  word  wilfully,  in  an  indictment  on  the 
2  &  3  Will.  4,  c.  45,  s.  58,  for  giving  a  false 
answer  at  the  poll,  should  be  construed  in  the 
same  way  as  in  an  indictment  for  perjury,  and 
be  supported  by  the  same  aort  of  evidence. 
S0ff,  T.  Mlig,  Car.  ft  M.  664 ;  8  Jar.  287. 

Eridenoe.] — Where  an  averment  states  the 
words  of  the  affirmative  answer,  they  must  be 
proved  as  alleged.  Beg.  t.  Bou^r,  Car.  ft  H. 
659  ;  6  Jar.  287. 

 Proof  of  Begliter.] — On  an  Indictmrat 

against  a  voter  for  making  a  taise  declaration  as 

to  his  possession  of  the  same  qualification,  under 
2  ft  3  Will.  4,  c.  45,  s.  68,  a  copy  of  the  original 
register,  made  according  to  s.  65,  may  be  received 
in  evidence ;  and  it  is  sufficient  it  it  resembles 
the  original  in  respect  of  the  voter's  name  and 
descrli^on.  Seg,  t.  1/odnportk,  6  Car.  ft  F. 
218 ;  I  Jar.  181. 

  Soffleieney.] — Upon  an  indictment,  in 

falsely  taking  the  freeholder's  oath  at  an  election 
of  a  knight  of  the  shire  in  the  name  of  J.  W. ;  it 
appearing  by  competent  evidence  that  the  tree- 
holder's  oath  was  administered  to  a  person  who 
polled  on  the  second  day  of  the  election  in  the  name 
of  J.  W.,  who  swore  to  his  freehold  and  place  of 
abode,  and  that  there  was  no  such  perbon  ;  and 
that  the  defendant  voted  on  the  second  day,  and 
was  no  freeholder,  and  some  time  after  blasted 
that  he  had  dme  the  trick,  and  was  not  paid 
enough  for  the  job,  and  was  afraid  he  should  be 
poll^  up  for  his  haid  vote ;  and  it  not  appearing 
that  more  than  one  false  vote  was  given  on  the 
second  day's  poll,  or  that  the  defendant  voted  in 
bis  own  name,  or  in  any  other  than  the  name  of 
J,  W.  ^— Held,  that  there  was  suffioient  evidence 
for  the  jury  to  presame  that  the  defendant  voted 
in  the  name  ta  J.  W.,  and  consequently  to  find 
him  guilty  of  the  charge  as  alleged  in  the  indict- 
ment. Bex  V.  Price,  6  East  323  ;  2  Smith,  625. 
And  see  Bete  v.  Le^e,  2  Camp.  139 ;  U  B.  B. 
683 ;  and  PuroeU  v.  ItNamara,  9  East,  157  ;  9 
B.B.&78. 

—  Writ  to  Sheriff.] — On  an  indictment  for 
baudulently  personating  a  voter  at  an  election 
of  a  member  of  parliament  for  a  ciQr  being  a 
county  of  itself,  the  writ  to  the  sheriff  must  be 
produced  in  order  to  prove  that  the  election  was 
dnljmade.         v.  Vail«, 6 Cox, G. 0. 470. 

b.  MnniolpaL 

Oflsnoe,  when  Complete.]— The  offence  of  in- 
ducing another  to  personate  a  voter  at  a  muni- 
cipal election  under  22  ft  23  Viot.  o.  35,  B.  9,  is 
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complete  upon  the  personator  tendering  the 
voting  paper,  although,  on  being  asked  if  he  is 
the  person  whose  name  is  signed  to  the  voting 
paper,  he  answers  "No,"  and  the  vote  is  accord- 
ingly rejected.  Beg.  v.  Hague,  4  B.  ft  B,  716  ; 
93  L.  J.,  M.  C.  81  ;  10  Jur.  (N-S.)  359  ;  9  L.  T. 
648  ;  12  W.  B.  310  ;  9  Cox,  C.  C.  412. 

Tabrioating  Toting  Fapen.]— At  an  election 
of  guardians,  W,,  at  the  request  of  the  voter's  ■ 
wife,  who  informed  him  that  ^e  had  her 
husband's  authority  to  fill  up  the  voting  paper 
for  a  particular  candidate,  caused  her  to  put  her 
mark,  and  he  put  the  initials  of  the  voter  oppo- 
site thecandii&te's  name  and  attested  the  paper, 
which  the  returning  officer  treated  as  the  mark 
and  vote  of  the  voter  himself  : — Held,  that  there 
was  no  evidence  to  justify  the  conviction  of  W. 
for  nnlawfully  fabricating  a  voting  paper  within 
the  meaning  of  14  ft  15  Vict.  c.  103,  s.  8.  Wieh- 
ham,  V.  PkUlipt,  47  J.  P.  612. 

Penea  Bead.]— By  14  ft  16  Vict.  c.l05,  s.  S, 
if  any  person,  pending  or  after  the  election  of 
any  guardian,  shall  wilfully,  fraudulently,  and 

with  intent  to  affect  the  result  of  such  election, 
personate  any  person  entitled  to  vote  at  such 
election,  he  shall  be  liable,  on  conviction  by  two 
justices,  to  three  months'  imprisonment : — Held, 
that  the  section  makes  no  provision  against  the 
offence  of  personating  a  voter  who  is  dead  at  the 
time  of  the  election,  as  the  oflendo*  cannot  in 
such  case  be  convicted  of  personating  any  one 
"  entitled  to  vote  "  at  the  election.  }yhimey  v. 
Chappell,  38  L.  J.,  M.  C,  61 ;  L.  B.  4  Q.  B.  147; 
19  L.  T.  85S  ;  17  W.  B.  176  ;  11  Cox,  C.  C.  807. 

Untruly  AnnrndAff  — Son  um*  Vame  «• 

Father.] — ^The  son  of  a  burgess,  of  the  same  name 
as  his  rather,  living  in  the  house  in  respect  ot 
which  the  father  nad  been  qualified,  but  the 
father  having  for  some  time  heen  absent,  and  the 
son  paying  the  rates,  is  not  indictable  for  untruly 
answering  the  questions  put  to  voters  upon  h^ 
voting.  B^.  V.  Goodman,  1  F.  ft  F.  602. 

Indietment — ^Wilfully.] — An  indictment  upon 
6  ft  6  WaL  4,  c.  76,  8.  34,  for  giving  a  false 
answer  on  voting  for  a  town  councillor,  is  bad, 
if  it  does  not  allege  that  the  defendant  wilfully 
gave  the  false  answer.  Beg.  v.  Beat,  2  Car.  ft 
K.  179  ;  1  Den.  C.  C.  157. 

Where  a  count  alleged  that  the  prisoner  falsely, 
fraodolently  and  deceitfully  persniateda  Inugess 
at  an  election  Ot  oonncillors  for  a  borough : — 
Held,  no  offmice  under  this  socti<ni  or  at  common 
law.  />, 

Bvidanee.]— On  the  trial  of  an  indictment  for 
personating  a  bui^ess  at  an  election  of  a  council- 
kv  Cor  a  ward  of  a  borou^  divided  into  wards 
under  5  ft  6  WilL  4,  c.  76,  it  is  enough  for  tlie 
prosecutor  to  show  that  the  personation  took 
place  at  what  purported  to  be  a  ward  election 
for  that  ward.  It  is  not  necessary  to  prove  the 
due  division  of  the  borough  into  wards,  or  that 
such  division  was  approved  by  the  privy  council. 
Bif.  y.  ItuHHKni,  2  M.  ft  Bob.  836. 

It  1b  not  necessary  to  produce  the  charter  of  a 
city  to  prove  that  it  is  a  municipal  corporation ; 
the  production  of  the  minutes  of  the  council  at 
which  the  alderman  was  chosen  for  the  ward  is 
sufficient  evidence,  if  it  proves  that  the  council- 
lors of  the  ward  were  present  on  the  occasion, 
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and  it  IB  a  sufficient  compliance  with  S  &  6 
WiU.  4,  c.  76,  8.  43.  B^.  v.  Tttrntr,  12  Coi, 
C.  C.  813. 

IL  AGAINST  THE  PERSONS  OF 
INDIVIDUALS. 

A.  ABDUCfTION  OP  WOMEN  AND 
CHILDREN. 

1.  TJie  Offence. 

a.  Women,  1443. 
h.  Girte  under  Sixteen,  1443. 
e.  Children  under  Fourteen,  1446. 
d.  Under  Criminal  Law  Amendment  Act. 
See  poAt,  col.  15A8. 

2.  Jndietment.  1447. 
8.  JSeidenee,  1447. 

1.  The  Oftknck. 
a.  Womon. 

From  MotiTM  of  Lnen — ^XrideBOe.]— On  an 

indictment  for  ahduction  on  9 Geo.  4,  SI,  s.  19, 
the  jury  ought  not  to  convict  the  prisoner, 
tmlesa  satisfied  tlmt  he  committed  the  offence 
from  motives  of  lucre ;  but  evidence  of  expres- 
sions used  by  him  respecting  the  property  of  the 
lady,  such  as  his  stating  that  he  had  seen  the 
will  of  one  of  her  relatives  (naming  him),  and 
that  she  woi^d  have  2207.  a  year,  are  important 
fox  tlte  consideration  of  the  jury,  in  coming 
to  a  conclusion  whether  he  was  actuated  by 
motives  of  lucre  or  not.  Sejf.  t.  Sarratt,  9 
Car.t.P.387. 

h.  CHrls  under  Sixteen. 

Thkbv  vat  of  Powwrion— What  it.]— It  is 

not  necessary  to  show  a  trespass,  or  anything 
of  that  nature,  in  the  taking,  other  than  the  act 
of  taking.   S^.  v.  Freagr,  8  Cox,  0.  C.  446. 

A.,  a  girl  under  sixteen,  who  was  in  service, 
was,  as  she  was  returning  from  an  errand,  asked 
by  B.  if  she  would  go  to  London,  as  B.'s  mother 
wanted  a  servant,  and  would  give  her  51,  wages. 
A.  and  B.  went  away  together  to  Bilston,  where 
both  were  found,  and  6.  apprehended  : — Held, 
that  this  was  not  such  a  taking,  or  causing  to  be 
taken  of  A.  as  was  sniBcient  to  constitute  the 
offence  of  abdacti<m  under  9  Geo.  4,  c.  31,  s.  20. 
Jtfff.  J/eadom,  !  Car.  ft  K.  399  ;  Deaxa.  0.  C. 
161,  n.   See  next  case. 

A  girl  under  sixteen  having  by  pereuasion 
been  induced  by  the  prisoner  to  leave  her 
father's  house,  and  go  away  with  him  without 
the  consent  of  the  father,  left  her  lunne  alraie  by 
a  preconcerted  arrangement  between  them,  and 
went  to  a  place  appointed,  where  she  was  met 
by  the  prisoner,  and  then  they  went  away  to- 
gether some  distance,  without  the  intention  of 
returning : — Held,  first,  that  there  was  a  taking 
of  the  girl  oat  of  the  fother's  possession,  within 
9  Geo.  4,  e.  81,  B.  ^  V  the  piistmer  when  he 
met  the  giil  and  went  away  with  her  at  the 
appointed  place,  as  up  to  that  moment  she  had 
not  absolutely  renounced  her  father's  protection. 
Beg.  T.  MOnktehw,  Dears.  C.  C.  169  ;  22  L.  J., 
M.  C.  115  ;  17  Jur.  352  ;  6  Cox,  C.  C.  143. 

Held,  secondly,  such  taking  need  not  be  by 
force,  actual  or  constructive.  Jh. 

A  girl,  under  sixteen,  who  was  living  in  her 
father's  house,  was  induced  by  the  prisoner  to 
go  to  a  ch^>el  and  to  be  married  to  mm.  She 
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was  only  away  from  her  h<mie  tor  an  hour  or  two, 
and  after  her  jetum  continued  to  live  with  her 
father  as  before,  he  being  ignorant  of  what  had 
takoi  i^ace.  The  marriage  was  never  consum* 
mated :— Held,  that  there  yns  sufficient  evidence 
of  her  having  been  taken  out  frf  her  father's 
possession  to  satisfy  9  Geo.  4,  0.  81,  a.  20.  Ay. 
V.  SaUlie,  8  Cox,  C.  C.  238. 

A.  was  indicted  under  24  &  25  Vict.  c.  100, 
s.  53,  for  fraudulently  alluring  C.  out  of  the  pos- 
session of  her  mother  and  Msptather,  the  latter 
having  the  lawful  care  of  her;  and  B.  with  being 
an  accessory  before  the  fact.  0.  was  sent  by  her 
mother  to  live  with  her  grandmother.  Instead 
of  going  there,  she  went  to  B.'s  house,  and  did 
not  return  home  when  desired  to  do  so  by  her 
mother.  After  remaining  with  B.  a  month, 
she  lett  with  A.,  her  paternal  uncle,  and  wa» 
married  to  him  without  her  mother's  know- 
ledge : — Held,  upon  objection  that  there  was  no 
evidence  that  the  allnring  was  fraudulent,  or 
that  the  girl  was  taken  out  of  her  mother's  pos- 
seesion,  that  the  facts  did  not-  support  the  in- 
dictment Btg.  V.  Surrell,  L.  &  C.  354  :  83 
L.  J.,  H.  C.  64  ;  9  L.  T.  426  ;  12  W.  B.  149  ;  9 
Cox,  C.  C.  368. 

When'  a  servant  under  sixteen  years  of  age, 
had  permission  from  her  master  to  go  and  see  her 
parents  from  Sunday  to  Monday  night,  and  went 
to  see  them  on  the  Sunday  for  a  few  hours  only, 
and  then  told  them  (hy  previous  arrangement 
with  the  prisoner)  that  she  was  going  back  to 
her  emplt^ment,  instead  of  which  she  remained 
with  him  all  night,  and  did  not  return  to  her 
master's  employment  untilsome  days  afterwards : 
— Held,  that  the  facts  would  not  warrant  a  con- 
viction for  abduction  under  24  &  26  Vict,  c  100, 
8.  65.   B^.  v.  JIfiller,  13  Cox,  C.  C.  179. 

If  a  man,  by  previous  promises  to  a  girl  under 
sixteen  as  to  what  he  will  do  if  she  will  leave  her 
parents'  house  and  go  to  live  with  him,  induces 
her  at  length  to  do  so,  and  then  receives  and  har- 
bours her  secretly,  he  is  liable  to  be  convicted  for 
taking  her  out  of  the  possession  of  her  parents, 
even,  although  he  does  not  meet  her  by  any  pre- 
vious arrangonent  and  is  not  otherwise  actually 
a  party  to  her  act  in  leaving.  Ay.  Boib,  4 
P.  k  F.  69. 

When  a  girl,  under  sixteen,  has  been  found  in 
the  streets  by  herself  and  seduced  away,  that  is 
not  a  taking  out  of  the  possession  of  the  father, 
even  though  he  is  living  in  the  place  and  she 
lives  with  him.   Iteg.  v.  6rem,  3  F.  Jt  F.  274. 

The  prisoner  met  a  girl  under  sixteen  years  of 
^e  in  a  street,  and  induced  her  to  go  with  him 
to  a  place  at  some  distance,  where  be  seduced 
her,  and  detained  her  for  some  hours.  He  then 
took  her  back  to  the  street  where  he  had  met  her, 
and  she  returned  home  to  her  father's :— Held, 
in  the  absence  of  any  evidence  that  the  prisoner 
knew  or  had  reason  for  knowing,  or  that  he 
believed  that  the  girl  was  under  the  care  of  her 
father  at  the  time,  that  a  conviction  under 
24  ft  25  Vict,  c  100,  a.  56,  could  not  be  sustained. 
Seq.  t.  HiOeH.  88  L.  J.,  M.  C.  61  ;  L.  K.  1  C.  O. 
184  ;  19  L.  T.  799  ;  17  W.  B.  884  ;  11  Cox,  C.  C. 
246. 

Whether  Oirl's  Consent  XateriaL]— A.  went 
in  the  night' to  the  house  of  B.,  and  placed  a 
ladder  against  a  window,  and  held  it  for  J.,  the 
daughter  of  B.,  to  descend,  which  she  did,  and 
then  eloped  wiUi  A.  J.  was  a  girl  nnder  sixteen, 
viz.,  fifteen  y&rs  old Held,  that  this  was  a. 
taking  of  J.  out  of  the  posseBsitm  of  her  father 
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within  9  Geo.  c.  31,  b.  20,  although  J.  had 
herself  proposed  to  A.  to  bring  the  ladder,  and  to 
elope  with  him.  Beg.  t.  RuHiu,  1  Car.  Jt  E.  466. 

It  is  immaterial  whether  the  girl  consents  or 
not.   Beg.  T.  Mankteloto,  supra. 

In  order  to  constitnte  an  offence  within  9  Geo. 
4,  c.  31,  s.  20,  it  ifl  sufficient,  if,  by  moral  force, 
a  willingness  on  the  part  of  the  girl  to  go  away 
with  the  priscmer  ia  created ;  but  if  her  going 
witn  him  is  ratirdy  voluntarily,  no 
offence  is  ocnnmitted.  Beg.  t.  Saadiey.  1  F.  & 
F.648. 

*  It  was  no  answer  to  an  indictment  under  9 
-Geo.  4,  c  31,  s.  20,  for  taking  away  a  girl  under 
the  age  of  ^xteen  years,  to  show  that  the  girl 
alleged  to  be  abducted  went  Tolnntarily  from  her 
home  in  consequence  of  the  persuasion  of  the  pri- 
soner,  to  a  place  at  some  distance,  where  she  met 
the  prisoner,  ami  whence  she  went  Away  with 
him  without  any  reluctance.  Beg.  r.  iRppe,  4 
Cox,  C.  0. 167. 

On  an  indictment  for  taking  an  unmarried  girl 
under  the  age  of  sixteen  from  the  possession  of 
her  father : — Held,  that  the  statute  was  satisfied, 
though  the  man  and  the  girl  quitted  the  bouse 
togeUier  in  c&nsequence  of  a  proposition  which 
emanated  from  the  girl  herself  to  that  effect,  and 
a  statement  1^  her  to  the  man  that  she  intoided 
to  leave  her  fathw't  house.  JZm.  t.  BUtoeU,  2 
Cox,  C.  a  379. 

Taking  not  Intended  to  be  Permanent.] — A. 

was  convicted  for  taking  an  unmarried  girl, 
nnder  sixteen,  oat  of  t£e  possesion  of  her 
father,  and  against  his  wHL  It  was  proved  that 
A.  (who  had  previously  stayed  out  with  the  girl 
for  a  night),  having  met  her  by  arrangement, 
stayed  with  her  away  from  her  father's  house  for 
three  days,  sleeping  with  her  at  night ;  that  be 
took  her  away  without  her  father's  consent,  and 
against  will,  in  order  to  gratify  his  passions 
and  then  allowed  her  to  return  home,  and  not 
with  a  view  of  keeping  her  away  from  her  home 
permanently  : — Held,  that  the  evidence  justified 
the  conviction.  B^.  v.  Timmitu,  Bell,  C.  C.  276 ; 
30  h.  J.,  M.  C.  46  ;  6  Jar.  (n.b.)  1309  ;  8  L.  T. 
337 ;  9  W.  E.  86  ;  8  Cox,  C.  C.  401. 

PzUonez*!  IMiappnml  vS  Aet  of  Girl.]— A 

man  is  not  bound  to  return  to  her  father's 
cnstody  a  girl  who,  without  any  inducement  on 
his  part,  has  left-  her  home,  and  has  come  to  him  ; 
but  if,  at  any  time,  he  has  attempted  to  induce 
her  to  leave  home  without  her  parents'  consent, 
and  she  afterwards  does  80,  he  is  gimfyctf  the  abdoc* 
tton  of  the  girl,  even  tlKiagh  he  diaapprores  of 
the  act  at  the  particular  time  at  which  she  gires 
effect  to  his  previous  persnaalims.  Beg.  v. 
OliJier,  10  Cox,  C.  C.  402. 

Lnproper  XotlT*  —  (tBeition.  fOr  Jsry.] — 
Where  a  person  was  indicted  for  the  abductaon 
of  a  girl  under  sixteen,  and  it  did  not  ai>pear  that 

be  had  any  improper  motive,  the  jury  was 
directed  that  if  they  thought  he  merely  wished 
to  have  the  child  to  live  with  him,  and  honestly 
believed  that  he  had  a  right  to  the  custody  of  the 
child,  althongh  he  had  no  such  rig^t,  they  ought 
to  aranit  him.  JZw.  t.  Ti'Mer,  1  F.  ft  F.  618. 
See  Beg.  t.  Bo<a\,  mfra. 

Pziaouer'i  Knowledge  as  to  Age  of  Oirl.]— 

To  support  an  indictment  for  the  abduction  of 
an  unmarried  girl  under  sixteen,  it  is  not  neces- 
sary  to  prove  tioat  the  person  who  abducted  her 


knew  her  to  be  under  sixteen,  ao  the  person  who 
does  BO  is  bound  to  ascertain  her  age,  and  if  ^le 
tarns  out  to  be  under  sixteen  be  must  take  the 
consequences.   Beg.  v.  Mycoek,  12  Cox,  C.  C.  28. 

One  who  takes  an  unmarried  girl  imder  the 
age  of  sixteen  out  of  the  possession  and  against 
the  will  of  her  fitther  or  mother,  ia  guilty  of  an 
offence  nnder  34  ft  25  Vict.  c.  100,  s.  65,  although 
he  may  not  have  bad  any  bad  motive  in  taking 
her  away,  nor  means  of  ascertaining  her  age,  and 
although  she  was  willing  to  go.  Beg.  t.  Booth, 
12  Cox,  C.  C.  231. 

A  man  was  convicted  under  24  ft  36  Tict.  c 
100,  s.  66,  of  unlawfully  taking  an  unmarried 
girl,  under  the  age  of  sixteen,  out  of  the  posses- 
sion and  against  tjie  will  of  her  father.  It  was 
proved  that  be  did  take  the  girl,  and  that  she 
was  under  sixteen  ;  but  that  he  bon&  fide  believed 
and  had  reasonable  gronnd  for  believing  that  she 
was  over  sixteen ; — Helfl,  that  the  hitter  fact 
afforded  no  defmce,  and  that  he  was  rightly  con- 
victed. V.  iVfMe,44L.J.,  M.C.  123;L.B. 
2  0.  0.  154 ;  88  L.  T.  700  ;  24  W.  R.  76  j  18 
Cox,  C.  C.  188. 

A  man  dealing  with  an  unmarried  girl  does  so 
at  his  peril  \  ana  if  she  turns  out  to  be  under 
sixteen,  is  liable  to  be  indicted  for  unlawful^ 
taking  her  away.  Beg.  v.  OliJier,  10  Cox,  CTC. 
402. 

It  is  no  defence  that  the  prisoner  did  not  know 
that  an  unmarried  girl  was  uuilor  sixteen,  or 
that,  from  her  appearance,  he  might  have 
thought  she  was  a  greater  age.  iZra.  v.  Bobint, 
1  Car.  ft  E.  456. 

Taking  againit  will  of  Parents — Praud.]— 

Semble,  that  where  a  man  br  false  and  fraudu- 
lent representation  induced  the  parents  of  a  giil 
between  ten  and  eleven  years  of  age  to  allow 
him  to  take  her  away,  such  taking  away  of  the 
girl  was  an  abduction  within  9  Geo.  4,  c  31,  s. 
20.   Beg.  t.  Bopkine.  Car.  ft  M.  264. 

On  an  indictment  for  unlawfully  takinp  awav 
a  girl  against  the  will  of  her  parents,  if  they 
have  encouraged  her  in  a  lax  course  of  life.  ti«! 
case  does  not  come  within  9  Geo.  4,  c.  31,  s.  90, 
as  it  cannot  be  said  to  be  against  their  will, 
Beg.  T.  Prtmett,  I  F.  ft  F.  50. 

Who  has  Lawful  Charge  of  (Hrl.]— A  servant 
under  sixteen  years  of  age  had  permission  from 
her  master  to  go  and  see  her  parents  from 
Sunday  to  Monday  night,  and  went  to  see  them 
on  Sunday  for  a  few  houra  only  ;  she  then  told 
them  (by  previous  arrangement  with  the  pri- 
soner)  that  she  was  going  back  to  her  employ- 
ment, but  instead  of  doing  so,  she  remained  with 
the  prisoner  all  night  and  did  not  return  to  her 
master  until  some  days  afterwards  : — Held,  thai 
the  girl  was  under  the  lawful  charge  of  her 
master,  and  not  of  her  father  at  the  time  of  th<i 
alleged  offence.  Beg.  v.  Miller,  13  Cox,  C.  C. 
179. 

A  girl  who  is  away  from  her  home,  is  still  in 
the  custody  or  possession  of  her  father,  if  she 
intends  to  return  to  her  home.  B^rg,  v.  Myeoob 
12  001,0.0.38. 

0.  Children  under  Ponrteen. 

ToToe  or  Fraud  practised  upon  Parent  and  not 

on  Child.] — In  oMer  to  support  an  indictment 
under  24  ft  25  Vict.  c.  100,  s.  66,  for  unlawfully 
,  by  fraud  taking  away  a  child  under  the  age  <u 
foarteen  years  with- intent  to  deprive  the  parent 
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of  the  posseesion  of  such  child,  it  is  not  necessary 
to  prove  that  the  fi-aud  of  the  prisoner  was  prac- 
tised upon  the  child  itself.  Dictum  in  Jteg.  v. 
BarrOt  flS  Cox,  C.  C.  658)  dieaented  from. 
Mm.  t.  Bellii,  62  L.  J.,  M.  C.  165  ;  6  B.  492  :  69 
L.  T.  26  ;  17  Cox,  C.  C.  660  ;  67  J.  P.  441— 
0.  0.  R. 

Bucb  a  charge  is  not  supported  hj  evidence  of 
force  or  fraud  exercised  upon  the  child's  guardian 
but  must  be  practised  on  the  child  itself.  Reg. 
T.  Barrett,  15  Cox,  C.  C.  658. 

ErUeiiee.]  —  The  prisoner,  being  indicted 
under  the  24  &  25  Vict.  c.  100,  9.  56.  for  that  she 
(lid,  feloniously  and  unlawfully,  by  fraud,  detain 
a  cbild,  under  the  age  of  fourteen,  vith  intent  to 
deprire  the  motber  of  the  possession  of  her — the 
oridence  being  that  the  child  had  been  in  the 
tterrice  of  the  prisoner,  and  was  missing  and 
conld  not  be  discovered  ;  and  that  she  gave 
different  accounts  of  what  had  become  of  the 
child,  bat  implying  that  the  prisoner  bad  given 
her  up  to  some  third  persons ;  and  there  being 
no  evidence  that  the  child  was  still  in  her  actual 
custody,  nor,  indeed,  any  evidence  where  she 
was  : — Held,  that  upon  the  principle  of  Jomt  v. 
Dowle  (9  M.  ii  W.  19),  the  prisoner  was  rightly 
convicted  ;  because,  whether  her  stories  were  aU 
utterly  fidae,  and  the  child  was  secreted 
herself,  or  whether  they  were  so  far  true,  and  the 
child  was  in  the  actual  cnstody  of  some  third 
parties,  to  whom  she  had  wrongfnlly  delivered 
her,  it  was  eqnally  true  that  she  unlawfully  de- 
rained  the  child  by  fraud.  JZw.  t.  Johnaony  60 
L.  T.  7S9 ;  16  Cox,  C.  C.  481  ;  48  J.  P.  769— 
O.C.R. 

3.  Indictment. 

ATOTDMnt  ai  to  PoHfltiion.]— A.  was  indicted 
under  24  in  26  Vict.  c.  100,  s.  63,  for  fraudulently 
alluring  C.  out  of  the  possession  of  her  motber 
and  stepfather,  the  latter  having  the  lawful  care 
of  her : — Held,  that  the  averments  that  the  girl 
was  in  the  ()OBsession  and  under  the  care  of  her 
stepfather  might  be  rejected  as  surplusage.  Reg. 
V.  Bvrrai,  L.  &  C.  354  :  83  L.  J.,  M.  C.  54  ;  9 
L.  T.  426 ;  12  W.  B.  149 ;  9  Cos,  0.  C.  868. 

3.  Evidence. 

mft  a  ODB^ttent  VltneH.]— The  wife  is  a 
witaess  as  well  for  as  against  her  husband,  al- 
though she  has  cohabited  with  him  from  the  day 
of  the  marriage.  Bex  v.  Peny,  8  Russ.  C.  Sc  M. 
666  :  1  East,  P.  C.  iU. 

Where  several  defendants  were  indicted  for 
a  misdemeanor  in  conspiring  to  carry  away  a 
young  lady,  under  the  age  of  sixteen,  from  the 
cnatody  appointed  by  her  father,  and  to  cause 
her  to  marry  one  of  the  defendants ;  and,  In 
another,  for  conspiring  to  take  her  away  by 
force,  being  an  heiress,  and  to  marry  her  to  one 
of  the  defendants :—  Held,  that,  assuming  the 
young  lady  to  be  at  the  time  the  lawful  wife  of 
one  the  defendants,  she  was  a  competent  wit- 
ness for  the  prosecntion,  although  there  was  no 
evidence  to  support  that  mrt  oC  the  indictment 
which  chained  force.  Ssai  t.  TTak^fi^,  2 
Lewin,  C.  0.  279. 

Vhat  Admiiiible.l — A  prisoner  was  taken 
into  custody  at  the  nouse  of  his  brother  on  a 
cluu^  of  abducticn :  when  he  was  taken,  a 
letter  was  found  in  a  writing  desk  in  the  room 
in  which  he  and  his  brother  were.  The  letter 


was  directed  to  a  person  in  the  neighbourhood  of 
the  prisoner's  late  residence.  The  police-officer 
was  going  to  open  it,  when  the  prisoner  told  him 
it  had  nothing  to  do  with  the  business  that  he 
had  come  about : — Held,  that  the  letter  was  re- 
ceivable in  evidence  on  the  trial  of  the  prisoner 
for  the  abduction.  Jteg.  t.  BamOt,  9  Car.  P. 
387. 

What  mut  be  FroTSd.}— On  a  prosecution  on 
3  Hen.  7,  c.  2,  it  was  essential  that  there  shoald 
be  a  continuance  of  the  force  into  the  county 
where  the  defilement  took  place.  Bern  t.  FhI- 
wnod,  8  Bnss.  C.  &  M.  255. 


B.  ABORTION,  ATTEMPTS  TO  PROCURE 

What  ii  a  Toxiou  Thing.] — A  small  quantity 
of  savin,  not  sufficient  to  do  more  than  produce  a 
little  disturbance  in  the  stomach,  was  not  a 
noxious  thing  within  7  Will.  4  &  1  Vict,  c  86, 
s.  6.   Beg.  ▼.  Arry,  2  Cox,  C.  0.  223. 

lTp<Hi  an  indictment,  under  24  &  26  Vict  c  100, 
8.  69,  for  supplying  a  certain  noxious  thing, 
knowing  that  the  same  is  intended  to  be  us«i 
with  intent  to  procure  miscarriage,  it  is  neces- 
sary to  prove  that  the  thing  supplied  is  noxious. 
The  supplying  an  innoxious  drug,  whatever  may 
be  intent  of  the  person  supplying  it,  is  not 
an  offence  against  that  enactment.  Beg.  v. 
Isaact,  L.  &  C.  220  ;  32  1.  J.,  U.  C.  63  ;  9  Jar. 
(N.8.)  212  ;  7  L.  T.  365  ;  II  W.  a  95 ;  9  Cox. 

C.  C.  228. 

On  a  charge  of  administering  a  noxious  thing 
it  was  proved  that  a  woman  in  the  family  way 
took  some  bottles  of  medicine  given  her  by  tlie 
prisoner,  and  afterwards  became  very  ill,  and 
next  day  had  a  miscarriage  : — Held,  that  there 
was  evidence  that  the  stuff  administered  was  a 
noxious  thing  within  24  &  25  Vict.  c.  100,  s,  58. 
V.  SoUis,  28  L.  T.  455  ;  12  Cox,  C.  C.  463. 
e  prisoner  was  convicted,  under  24  &  25 
Vict.  c.  100,  8.  68,  of  having  feloniously  and 
unlawfully  caused  to  be  taken  by  E.  V.  a  certain 
'  noxious  thing."  to  wit,  half  an  ounce  of  oil  of 
juniper,  with  intent  to  procure  the  miscarriage  of 
the  said  E.  V.  It  was  proved  that  quantities  of 
oil  of  juniper  considerably  less  than  half  an 
ounce  are  commonly  taken  medicinally  without 
any  bad  effect,  but  that  a  half  ounce  produces 
ill  effects,  and  is  to  a  pn^^nt  woman  danger- 
ous. The  question  reserved  was  whether  there 
wasevidence  that  the  half  ounce  of  oil  of  jnniper 
was  a  "noxious  thing"  within  the  statute: — 
Held,  that  there  was  evidence  that  it  was  a 
"  noxious  thing  "  within  the  statute,  and  that  the 
conviotiim  was  right.  Am.  t.  Cnimp,  49  iL  J- 
M.  C.  44 ;  6  Q.  B.  D.  8011;  42  L.  "T.  443  ;  38 
W.  R.  701  ;  14  Cox,  C.  0.  401 ;  44  J.  P,  411.  See 
aUo  on  the  trial  of  the  case,  14  Cox,  C.  C. 
390. 

Canting  to  be  Taken.]— If  A.  procures  poison 
and  delivers  it  to  B.,  both  intending  that  B. 
should  take  it  for  the  purpose  of  procuring 
abortion,  and  B.  afterwards  takes  it  with  that 
intent  in  the  absence  of  A.,  A.  might  be  con- 
victed under  7  WiU.  4  &  1  Vict.  c.  85,  s.  6,  of 
causing  it  to  be  taken.  Beg  v.  WiUon,  "Deass.  iL 
B.  127  ;  36  L.  J.,  M.  C.  18  ;  2  Jur.  (na)  1146  : 
5  W.  E.  70 ;  7  Cox,  C.  C.  190. 

The  prisoner,  in  a  conversation  with  a  woman 
who  was  pr^nant,  told  her  that  he  knew  of 
something  tiiat  woold  get  rid  of  her  child.  On 
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being  asked  what  it  was,  he  said  it  was  nvin. 
He  afterwards  brought  the  woman  some  aavin, 

and  f^ve  her  dirccttooB  how  to  take  it.  She  took 
the  savin  accordingly,  and  the  prisoner  called 
from  time  to  time  to  inquire  the  effect.  The 
prisoner  alao  made  up  into  pills  a  drag  which 
the  woman  had  obtained  at  his  reqnest.  After 
taking  the  savin  and  the  pills  the  woman  became 
and  continaed  very  ill  tiU  she  was  confined  : — 
Held,  a  causing  to  be  taken  within  7  WilL  4  ft  I 
Vict.  c.  85,  8.  6.  Iteg.  v.  Farrow,  Dears,  &  B. 
164  ;  3  Jur.  (N.8.)  167  ;  5  W.  E.  269. 

Intention  to  Proenn  Abortto&.J — In  order  to 
constitute  the  offence  of  suppIyioR  a  noxiotu 
thing,  with  the  intention  that  it  shall  he 
employed  in  procuring  abortion  within  24  &  25 
Vict,  c  100,  s.  59,  it  is  not  necessary  that  the 
intention  of  employing  it  should  exist  in  the 
mind  of  any  other  person  than  the  person 
supplying  it.  Heg.  v.  JliUman,  L.  &  C.  S43  ;  33 
L.  J.,  M.  C.  60  ;  9  L.  T.  616 ;  12  W.  B.  Ill ;  9 
Cox,  C.  C.  386. 

  Woman  not  Pregnant.] — Supplying  a 

noxious  thing  with  the  intent  that  it  shall  be 
used  by  a  certain  woman  to  procure  abortion  is 
a  misdemeanor  within  the  24  &  25  Vict.  c.  100, 
8.  39,  although  the  woman  for  whton  it  was 
intended  by  him  was  not  pregnant.  Reg.  v. 
raley,  14  Cox,  C.  C.  r.02. 

An  indictment  under  7  Will,  4  1 1  Vict  c.  86, 
s.  6,  for  using  an  instrument  with  intent  to 
procure  miscarriage  : — Held,  immaterial  whether 
or  not  the  woman  was  pt^nant  at  the  time  of 
the  instrument  being  naed.  Bag.  t.  GvodhaU  or 
ffoodehild,  1  Den.  C.  C.  187  ;  2  Car.  ft  K.  294 ; 
2  Cox,  C.  C.  41. 

Bvidonce — Statement  hy  Woman  to  FoUoe  in 
Aluenee  of  Aoouod.] — On  the  trial  of  a  person 
for  using  an  instrwnent  with  intent  to  procure 
miscarriage,  it  was  proposed  to  put  in  eTidence  a 
statement  made  the  woman,  upon  whom  the 
imrtmment  was  alleged  to  have  been  used,  to  the 
police  officers  in  the  absence  of  the  accused,  but 
which  was  subsequently  read  to  the  accused  by 
the  police 'Held,  that  the  course  adopted  by 
the  police  was  an  exceedingly  objectionable  one, 
lUBd  that  the  statement  should  not  be  pnt  in. 
Beg.  V.  Smith,  18  Cox,  0. 0.  470 ;  61  J.  P.  120. 

Cwipiiaojr  to  proenre  Aliortloii— Wonuun  not 

vith  Cliild.] — A  woman  who,  believing  herself 
to  be  with  child,  but  not  being  with  child,  con- 
spires vrith  other  persons  to  administer  drags  to 
henelf,  ot  to  use  instruments  on  herself,  with 
intent  to  procure  abortion,  is  liable  to  be  con- 
victed of  conspiracy  to  procure  abortion.  Beg. 
T.  Whiteehvreh,  69  L.  J.,  M.  C.  77  ;  24  Q.  B.  D. 
420  ;  62  L.  T.  124 ;  36  W.  B.  SS6 ;  16  Cox,  0.  C. 
748  ;  64  J.  P.  472—0.  C.  B. 

0mm  tindsr  Bepealed  Btatnto  of  48  Om.  8, 

fl.  68,  i.  1.] — The  expression  "  quick  with 
child,"  in  this  statute  meant  when  the  woman 
felt  the  child  move  within  her.  Bea  v.  Gold- 
tmitk,  8  Camp.  76. 

Or,  having  conceived.  Ay.  v.  Wj/ekti^,  8 
Car.  ft  P.  262. 

Or,  feding  the  child  alive  and  quick  witjitn,  at 
whatever  time  the  foetus  might  have  a  separate 
existence.   Ssx  v.  PMlipt,  3  Camp.  77. 

To  constitute  the  offence  of  administering 
poison  or  other  noxious  aubotanoe,  under  the 


same  statute,  some  of  the  poiston  or  noxious 
substance  mnst  have  been  taken  by  or  applied 
to  the  woman.  Bex  v.  Cadmaa,  1  M,  C.  C. 
114. 

On  an  indictment  for  ndminiatering  a  drug  to 
a  woman  to  procure  abortion,  she  not  being 
quick  with  child ;  if  it  appeared  that  she  was 
not  with  cliild  at  all,  the  prisoner  was  acquitted, 
although  it  appeared  that  he  thought  tnas  she 
was  with  child,  and  gave  tier  the  drug  with  an 
intent  to  destroy  such  child.  Bfx  v.  Scudder,  3 
Car.  ft  P.  605  ;  1  M.  C.  C.  216.   See  supra. 

ComboratiTO  Evidence— What  is.] — There 
being  no  other  evidence  but  that  of  the  woman 
that  the  prisoner  incited  her  to  take  the  excessive 
doses  of  a  noxious  thiii^,  except  that  her  father 
accused  him  of  giving  his  daughter  such  things 
"to  produce  abortion,"  and  that  he  did  uot  deny 
it : — Held,  that  this  was  some  corroborative 
evidence,  even  assuming  the  woman  to  be  in  the 
position  of  an  accomplice  re<]uiriiigcorrob(»ation. 
Beg,  V.  Cramp,  14  Cox,  C.  C.  3y0. 


C.  ASSAULT,  BATTERY.  WOUNDING,  &c. 

1.  Shooting,  Wounding,  .jr.,  with  Intent  to  Maim, 

Je.,  1430. 
mifiUtering  Pjiton.  S'e.,  with  Intent  to 
Injure  or  Annoy,  145H. 

3,  Inuring  Pertom  by  II,rj>loti»e  or  Dangenmt 

Sulutuwea,  1458. 

4.  By  Spring  (run*,  1459. 

6.  2Utreatmenl  of  Selple^)!  Pertoue,  1459. 

6.  AstauU. 

a.  Common  Assaults,  1462. 

b.  On  Clergymen  or  Ministers  of  Religion, 

1467, 

c.  On  Peace  and  other  Officers  in  Execu- 

tion of  Duty,  14t;7. 

d.  Occasioning  Actual  BotVily  Harm,  1471. 

e.  Indictment  and  Evidence,  1471. 
/.  SommaTy  Convictions. 

i.  Jurisdiction,  1472. 

ii.  Hearing  and  Certificate,  1476. 

7.  ?Hai,  1478, 

1.  Shooting,  Wounding,  ftc.,  with  Intext 
TO  Maim,  ftc. 

Attempt  to  Diioharge  Loadsd  Arms— BvidoM 

for  the  Jniy.] — On  the  trial  of  an  indictment 
under  24  ft  26  Vict.  c.  100,  s.  18,  which  enacts 
that  whosoever  shall  unlawfully  and  maliciously 
"  by  drawing  a  trigger  or  in  any  other  manner" 
attempt  to  discharge  any  kind  of  loaded  arms  at 
any  person  with  intent  to  do  grievous  bodily 
harm,  shall  be  guilty  of  felony,  it  was  proved 
that  the  prisoner  drew  from  his  pocket  a  loaded 
revolver  and  pointed  ittowards  his  mother.  His 
wrists  were  seized  by  bystanders  as  he  was  rais- 
ing the  pistol,  and  after  a  struggle  it  was  taken 
from  him.  Daring  the  struggle  his  finger  «nd 
thumb  were  seen  tumbling  about  the  revolver, 
which  cocked  automatically  when  the  trigger 
was  pulled : — Held,  that  there  was  evidence  upon 
which  the  prisoner  could  properly  be  convicted 
of  an  attempt  to  discharge  the  revolver  within 
the  meaning  of  the  statute.  B^.  v.  St.  George 
(9  G.  ft  P.  483)  overruled.  Beg.  t.  Duckworth, 
[1892]  2  Q.  B.  83  ;  66  L.  T.  302  ;  40  W.  B.  448  ; 
17  Cox,  C.  C.  495  ;  66  J.  P.  473—0.  C.  B. 

G.  was  charged  with  a  felonious  attempt  to 
shoot;   He  was  proved  to  h»ve  presented  a  pistol 
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at  a  man,  and  to  have  pulled  the  trigger,  bnt  the 
pistol  did  not  go  ofi.  On  examining  the  pistol, 
It  was  found  that,  if  it  ever  had  been  primed,  it 
would  have  been  impossible  for  the  priming  to 
fall  ont,  and  the  ptstol  mvst  have  gone  off: — 
Held,  that  there  was  no  case  to  go  to  the  JtiXT. 
Reg.  T.  Gamble,  10  Cox,  C.  C.  646. 

Gnu  difoharged  at  Great  DiitanM.]  —  Dis- 
cbatging  a  gun  at  the  prosecutor  at  sncb  a  dis- 
tance that,  the  shot  only  rattled  against  Ms  back 
and  could  not  have  injured  him  will  not  sustain 
the  felonious  charge  of  shooting  with  intent  to 
maim..  R^.  v.  AbraJutm,  I  Cox,  C.  C.  208. 

Cattily— Xaliee.]— On  an  indictment  for 
maliciously  cutting,  malice  gainst  the  Indlvldaal 
cut  is  not  essential,  general  malioe  is  snfflkdoit. 
Hex  V.  ffvni,  1  M.  C.  C.  93. 

The  question  is  not  what  the  wound  Is,  bat 
what  wound  was  intended.  lb. 

Where  a  party  having  a  deadly  weapon  law- 
fully in  his  possession,  in  his  own  defence,  but 
without  having  previously  retreated  as  far  as 
possible,  cut  a  person  who  was  assaulting,  he  was 
guilty  of  ftdony,  uuder  7  Will.  4  &  1  Viot.  o,  86, 
s.  4,  if  he  intended  grievous  bodily  haim.  Ay. 
T.  Odgert,  2  M.  &  Bob.  479. 

 Wliat  ii.]— Cutting  a  female  child's 

private  parts,  so  as  to  enlarge  them  for  the  time, 
was  considered  as  doing  her  grieTous  bodily  harm, 
within  43  Geo.  3,  c.  58,  and  done  with  that  intent, 
although  the  hymen  was  not  injured,  the  incision 
was  not  deep  jmd  the  wound  eventually  was  not 
dangerous.  Bees  t.  Om,  B.  S.  868 ;  1  Leach, 
0.  C.  71. 

A  strikiDg  over  the  face  and  head  with  the 
sharp  or  claw  part  of  a  hammer  was  a  sufficient 
cutting,  within 43  Geo.  3,  c.  56.  JRex v.  Atkinton, 
^  &:  R.  104. 

An  indictment  on  43  Geo.  3,  c  68,  for  cutting 
the  pros^otor,  was  not  supported  by  evidence 
that  the  wounds  were  infiicted  by  stabbing. .  Mese 
V.  MeSemot,  R.  &  B.  356. 

 To  Beiift  Apprehension.]— On  an  indict- 
ment for  cutting,  it  appeared  that  the  prisoner' 
was  seen  in  the  niglit  entering  an  outhouse  with 
intent  to  commit  a  felony,  by  a  penon  who  went 
and  inCormed  the  prosecutor  of  it.  The  latter 
in  about  a  quarter  of  an  hour  went  in  search  of 
the  prisoner  to  apprehend  him.  The  prisoner 
had  left  the  prosecutors  premises,  and  was  found 
in  a  neighlx)uring  garden,  crouched  down  under 
H  tree,  with  a  drawn  sword  in  his  hand.  liie 
prosecutor  apprehended  the  prisoner,  who  cat 
and  wounded  him.  It  was  objected  that  t^e 
prosecutor  had  no  right  to  apprehend  the  pri- 
soner, and  that  if  death  ensued,  it  would  have 
been  manslaughter  only.  The  prisoner  was  con- 
victed, and  the  judges  held  the  conviction  right. 
Jtex  v.  Botoarth,  Car.  Supp.  231 ;  1  U.  C.  C. 
207. 

—  WlMther,  if  Death  Ensoea,  it  voold  be 
Xarder  or  not.]— On  a  charge  of  feloniously 
cutting,  with  intent  to  do  grievous  bodily  harm, 
it  was  immaterial  whether,  if  death  had  ensued, 
the  crime  would  have  been  murder  or  man- 
slaughter.  Seg.  T.  AlcholU,  9  Car.  ft  P.  367. 

'  Woonding — What  is.]— To  constituteawonnd 
^t  is  necessary  that  there  should  be  a  sepamtion 
of,  the  whole        •  ^4  ^  ^paiation  <4  th^ 


CQticle  or  npper  skin  only  is  not  sufficient.  Stg. 

V.  JtZovghlin,  8  Car.  8t  P.  635. 

In  critninal  cases,  the  definition  of  a  wound  is, 
an  injury  to  the  person  by  which  the  skin  is 
broken.  Moriarty  v.  Brooks,  6  Car.  k.  F.  684.  S. 
F.,Ite(ey.Seekett,l  M.  &  Rob.  636. 

A  blow  given  with  a  hammer  on  the  face, 
which  broke  the  lower  jaw  in  two  places  ;  th< 
skin  was  broken  internally,  though  notexternally, 
and  there'  was  not  much  blood ;  was  a  woanding 
within  7  WitL  4  k  1  Vict,  c  85,  s.  4.  Beg.  v. 
Smith,  8  Car.  &  P.  173. 

A.  asked  permission  at  the  house  of  B.  to  go 
and  take  some  ashes,  wliicb  be  was  allowed  to 
do ;  bnt  as  he  was  coming  out  B.'s  apprentice 
saw  a  cf^per  tea-kettle  among  the  ashes  in  A.'8 
basket,  and  told  B.  B.  laid  hold  of  A.  to  secure 
him,  on  the  charge  of  stealing  the  t«a-kettle,  and 
in  a  scuffle,  A.  k  B.  fell,  and  A.  cut  B.  with  a 
knife : — Held,  to  be  a  wounding  within  7  WilL 
i  kl  Vict.  c.  85,  s,  4,  provided  that  the  jury  was 
satisfied  that  A.  had  stolen  the  ketttle,  as  B.  had 
then  a  right  to  apprehend  him.  Beg.  t.  Price,  8 
Car.  k  P.  282. 

Evidence  of  a  violent  kick  on  the  private  parts 
of  a  woman,  which  caused  a  fiow  of  blood  mingled 
with  mine,  for  some  time  afterwards,  was  not  a 
wounding  within  7  Will,  4  &  1  Vict.  c.  85.  s.  4, 
no  proof  being  given  as  to  tbe  precise  pointwheuce 
the  blood  originaUy  came.  Meg.  v.  Jonet,  3  Cos, 
C.  C.  441. 

A  rupture  of  the  lining  membrane  of  the 
urethra,  followed  by  a  small  flow,  such  rupture 
being  caused  by  a  kick  on  the  private  parts  of 
the  pro3ecut<n-,  is  a  wounding  within  7  WilL  4  k 
1  Vict  c.  85,  a.  4.  iby.  T.  WaUham,  8  Cox,  C 
C.  443,  .  . 

It  is  a  wounding  if  tbe  injury  is  oaaaed  by  the 
prisoner  kickii^  the  prooecutor.  Beg.  t.  Iht0Ul, 
1  Cox,  C.  0.  49. 

 Xost  have  been  dinetj—To  ocnstitnte 

the  offcuce  of  wounding  with  Intent  to  do 
grievous  bodily  harm,  under  7  WilL  ikl  Vict, 
c.  65,  s.  4,  the  wound  must  be  direct,  and  there- 
fore an  inju^  occasioned  by  the  prosecutor  fall- 
ing on  some  iron  trams  in  consequence  ot  a  blow 
from  the  prisoner,  was  not  within  tluit  statute. 
Beg.  T.  Spooner,  6  Cox,  C.  C.  392. 

.  :  muCkor,  If  Deatli  oamM,  It  mold  be 

Harder  or  not.] — In  a  case  of  wounding  with 
intent  to  do  grievous  bodily  hann,  it  is  not 
essential  that,  if  death  had  ensued,  the  offence 
of  the  prisoner  should  be  murder ;  therefore,  if 
it  appears  that,  had  death  ensued,  the  offence 
wonld  be  nuuulaughteronly,  this  is  no  ground  oC 
acqnittal  of  the  felony.  Beg.  v.  6Ti0i3u.  8  Car. 
ft  P.  248  ;  2  M.  C.  C.  40. 

- — Oharaoterof  Instmment.] — Onanindict- 

ment  tor  wounding,  the  jury,  upon  the  question 
whether,  if  death  had  ensued,  the  offoice  wonld 
have  been  murder,  shonld  ccmsider  whether  the 
instrument  employed  was,  in  its  ordinary  use, 
likely  to  cause  death  ;  or  if  it  is  an  instrument 
not  likely,  under  ordinary  circumstances,  to 
cause  death,  whether  it  was  used  in  such  an 
extraordinary  miuiner  as  to  make  it  likely  to 
cause  death,  either  by  continual  blows  or  other- 
wise.  Bkb  v  HowleU,  7  Car.  ft  P.  374. 

— —  What  Intent]— A  broker  and  his  man 
having  levied  a  distress  for  rent,  the  man  left  in 
possession  was  ejected.  The  OTmer  <^  JJie^goody 
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was  not  in  the  room  at  the  time  of  the  lery,  snd 
it  was  not  proved  that  he  was  a  party  to  the 
turning  out  of  the  man,  or  that  he  Knew  of  the 
distress  being  levied,  but  on  the  broker  and  his 
asaistauts  breaking  open  the  outer  door  to  re- 
eater,  the  priwaer  stmok  one  ol  the  wsistanta 
with  an  t(xe  on  the  forehead : — Held,  that,  under 
the  circumstances,  the  prisoner  miist  at  least 
be  found  guilty  of  an  assault ;  and  also,  that, 
although  he  might  be  found  guilty  of  wounding, 
with  intent  to  do  grievous  bodily  harm,  yet  he 
could  not  be  found  goilty  of  wounding,  with 
intent  to  m&im  and  disable.  Ay.  t.  SiulitaH, 
Gar.&M.  209. 

 Wliat  was,  nndsr  the  Bepealed  fltatatt 

of  9  Geo.  4,  c.  31,  ■■.  11, 12.] — Brcakiuga  person's 
collar  bone,  and  bruising  him,  was  not  a  wound- 
ing within  9  Geo.  1,  c.  31,  s.  12.  Jlex  v.  Wood, 
4  Car.  ti  P.  381. 

A  wound  caused  by  the  prosecutor  forcing 
himself  in  self-defence  against  a  weapon  with 
which  the  prisoner  was  attacking  him,  wns  not 
a  wound  inflicted  by  the  prisoner  within  9  Geo.  4, 
c.  31,8.  11.   .B^a:  V.  5wi€«,  1  M.  ic  Rob.  526. 

To  support  an  indictment  under  9  Geo.  4,  c.31, 
8. 12,  for  wounding,  the  wound  most  luve  been 
given  with  some  inatromeat.  Rem  r,  Steeeni, 
I  M.  C.  C.  409. 

If  a  person,  for  the  purpose  of  accomplishing 
a  robtery,  wounded  by  means  of  kicking  the 
shins  of  the  party  whom  he  was  endeavooring  to 
rob,  he  was  punishable  under  9  Geo.  4,  c.  31, 
a.  12,  if  the  jury  found  that  his  intent  was  either 
to  disable  or  do  grievous  bodily  harm.  Hex  v. 
SkadboU,  6  Car.  ^  P.  604. 

Biting  oS  the  end  of  a  pei-son's  nose,  was  not 
a  wounding  within  9  Geo.  4,  c.  31,  s.  12  ;  nor  was 
biting  off  a  joint  from  a  person's  flnger  ;  as  the 
statute  was  intended  only  to  apply  to  woanding 
produced  by  some  instrument,  an<i  not  by  the 
haJids  or  teeth.  Seie  v.  ffarfU,  7  Car.  &  P.  446. 
S.  P.,  Beg.  V.  Jenniitffs,  2  Lewin.  C.  C.  130. 

But  a  wound  from  a  kick  with  a  shoe  was 
within  9  Geo.  4,  c.  31,  8.  12.  Sex  v.  Briggt, 
1  M.  C.  C.  318  ;  1  Lewin,  C.  0.  61. 

The  prisoner  struck  the  prosecutor  on  the  side 
of  his  hat  nith  an  air-gnn,  with  great  force,  by 
which  the  prosecutor  was  wounded,  but  the 
wound  was  made  by  the  violence  with  which  the 
hat  was  struck,  the  weapon  used  by  the  prisoner 
never  coming  in  contact  with  the  head  of  the 
prosecutor  : — Held,  a  wounding  within  9  Geo.  4, 
c  31,  ss.  11  J:  12.  Rex  v.  Sheard,  7  Car.  5:  P. 
846. 

Ualiciously  throwing  oil  of  vitriol  over  the 
prosecutor's  face,  with  intent  to  disfigure,  and  so 
wounding  his  face,  was  not  a  woanding  within 
9  Geo.  4,  c.  31,  s.  12.  Bex  v.  Mvrrow,  1  M.  C.  C. 
456.   8.  P.,A^.¥.ifini«Ad;{.2Lewin,C.  C.  135. 

Inflicting  a  wound  on  a  person  by  throwing  a 
sledge-hammer  at  him,  was  a  wounding  within 
9  Geo.  4,  c.  31,  88.  11,  12,  although  the  sledge- 
hammer, from  being  blunt,  was  not  an  inBtru. 
ment  calculated  to  inflict  a  wound.  Rex  v. 
WUhert,  4  Car.  A  F.  446 ;  1  M.  C.  C.  294. 

It  a  person  strock  another  with  a  blndgeim, 
and  brore  the  skta  and  drew  blood,  this  was  a 
Boffldent  wounding  within  9  Geo.  4,  c.  81,  as.  11, 
IS.  Jlttv  T.  Payne,  4  Car.  ft  P.  658. 

 IndifltnuBt.]  —  On  an   indictment  for 

woanding  with  intent,  the  actual  intent  must  be 
proved.   Beg.  v.  Cbx,  1  F.  &  F.  664. 

A  party  may  be  guilty  of  unlawfully  wound' 


ing  though  there  is  no  intent  to  wound,  if  the 
weapon  used  is  calculated  to  wound,  and  known 
to  be  such.  lb. 

In  au  indictment  for  wounding  with  intent  to 
murder,  the  instrumeat  or  means  by  which  the 
wound  was  inflicted  need  not  be  steted,  and,  if 
stated,  do  not  confine  the  prosecutor  to  prove  a 
wound  by  such  means.  Bex  v.  Briggs,  1  M.  C.  6. 
318  ;  1  Lewin,  C.  C.  61. 

An  indictment  for  cutting  and  wounding, 
which  charged  the  offence  to  have  been  com> 
mitted  "  feloniously,  wilful^  and  maliciously," 
was  bad,  the  words  of  9  Geo.  4,  e.  31,  as.  11  ft  12, 
being  "unlawfully  and  malicionaly."  Beat  t. 
Bgan,  7  Car.  ft  P.  864 ;  2  M.  C.  C.  16. 

Grievous  Bodily  Harm — What  A  woman 
left  her  infant  child,  on  a  cold  wet  day,  exposed 
in  an  open  field,  intending  that  it  should  die.  It 
was  found  there  after  some  hours,  nearly  dead 
from  congestion  of  the  lungs  and  heart,  the  effects 
of  the  exposure.  By  care,  however,  the  child 
was  restored  in  a  few  hours,  and  there  then  re- 
mained no  bodily  injury  either  to  the  lungs  or 
heart,  or  otherwise : — Held,  that  a  conviction 
under  7  WilL  4  ft  1  Vict.  c.  85,  9.  2,  for  causing 
a  bodily  injury  dangerous  to  life,  could  not  be 
sapported,  as  there  was  no  lesion  of  anypart  <rf 
the  organs  of  the  child.  Beg.  v.  Oray,  Iteara.  ft 
B.  903  ;  26  L.  J.,  M.  C.  203  ;  3  Jur.  (W)  989 ; 
5  W.  E.  736  ;  7  Cox,  C.  C.  326. 

To  constitute  grievous  bodily  harm  it  is  not 
necessary  that  the  injury  should  be  cither  perma- 
nent or  dangerous  ;  if  it  ia  such  as  seriously  to 
interfere  witli  comfort  or  health,  it  is  sufficient. 
Reg.  v.  Athmm,  1  F.  ft  F.  88. 

Where  a  party  strikes  at  A,  and  B.,  inter- 
posing, receives  the  blow,  he  cannot  be  convicted 
of  wounding  with  intent  to  do  grievous  bodily 
harm  to  B.  The  use  of  a  deadly  weapon  is  not 
justifiable  in  repelling  a  common  assault ;  there 
must  be  the  appr^ension  of  serious  bodily 
danger  or  of  robberv,  or  some  similar  offence  of 
violence.   Beg.  v.  Heiclett,  1  F.  ft  F.  91. 

The  prisoner  was  the  first,  or  almost  the  first, 
to  leave  the  gallery  of  a  theatre  at  the  close  <A 
the  performance ;  ne  ran  down  the  stairs,  wil- 
fully put  out  the  gas,  and  placed  an  iron  bar 
across  the  doorway.  This  caused  a  panic  among 
the  persons  when  leaving  the  gallery,  and  sevend 
of  them  were  serioosly  injured  through  the 
pressure  of  the  crowd : — Held,  that  the  prisoner 
was  properly  convicted  of  unlawfully  and  mali- 
cionaly doing  and  inflictiDg  grievous  bodily  barm 
within  the  meaning  of  24  ft  26  Vict  c.  100,  s.  20. 
Reg.  V.  Martin,  61  L.  J.,  M.  C.  36  ;  8  Q.  B.  D. 
64  ;  46  L.  T.  444  ;  30  W.  E.  106  ;  14  Cox,  C.  C. 
633  ;  46  J.  P.  228. 

To  support  a  verdict  of  guilty  of  unlawfully 
wounding  with  intent  to  do  grievous  bodUr 
harm,  the  act  must  be  dtme  mujciously  as  weU 
as  unlawfully.  When  therefore  the  prosecutor 
was  in  a  punt  in  pursuit  of  wild  fowl  and  was 
shot  by  the  prisoner  at  about  26  yards'  distance  : 
— ^Held,  that  the  act  was  malicious,  though  the 
prisoner  only  did  it  with  the  intention  of 
frightening  the  prosecutor,  and  of  preventing 
him  from  coming  there  again  to  shoot  fowL 
Beg.  V.  Ward,  41  L.  J.,  M.  G.  69  ;  L.  B.  1  C.  C. 
356  ;  26  L.  T.  48 ;  20  W.  B.  892 ;  13  Coz»  C.  C 
123. 

Striking  a  peison  with  the  fist  and  breaking 
his  jaw  is  not  of  itself  evidence  of  an  intent  to 
do  grieTons  bodily  harm.  Beg.  v.  Wheeler,  I 
Cox,  0.  C.  106. 
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The  intaition  to  do  grievons  bodily  harm  is 
not  proved  by  the  fact  that  the  prosecutor  in  the 
act  of  warding  off  a  blow,  pushed  his  hand 
against  a  weapon  in  the  ptisoiier's  hand,  and  so 
received  a  wound  on  his  finger.  JBeg.  t.  Day,  1 
Cox,  C.  C.  207, 

.  ^uitti  nflbmd  wUto  Impiiic  from 

Apprehended  Danger.]  —  Where  one  petson 
creates  in  the  mind  of  another  person  soch  an 

immediate  sense  of  danger  as  caoses  each  other 
person  to  endeavour  to  escape,  the  person  who 
created  such  a  state  of  mind  is  responsible  for 
any  injuries  which  may  result  from  his  acts  to 
the  person  endeaTouring  to  escape.  In  order  to 
escape  from  the  violoice  of  her  husband,  who 
had  used  threats  to  his  wife  amoontiug  to 
threats  against  her  lite,  the  wife  got  out  of  a 
window,  and  In  doing  fo  fell  to  the  ground  and 
broke  her  leg.  The  husband  was  convicted  upon 
an  indictment  which  charged  bim,  under  24  k  25 
Vict,  c  100,  B.  20,  with  having  wilfully  and 
maliciously  inflicted  grievous  bodily  harm  on 
his  wife : — Held,  that  he  was  rightly  convicted. 
Bee.  T.  Hallidau.  61  L.  T.  701  ;  38  W.  B.  256  ; 
M  J.  P.  312-C.  C.  B. 

 Commiuii«ation   of  OlaoMO.]  —  The 

prisoner,  knowing  that  he  was  suffering  from 
gonorrhoea,  communicated  the  disease  to  his 
wife.  He  was  convicted  of  "onlawfully  and 
maliciously  inflicting  grievons  bodily  harm" 
and  of  an  "assault  occasioning  actual  bodily 
■  harm  "  : — Held,  by  a  majority  of  the  court,  that 
the  conviction  was  wrong.  Seg.  t.  Clarenee, 
98  L.  J.,  M.  C.  10 ;  22  Q.  B.  I>.  23 ;  69  L.  T. 
780  ;  87  W.  B.  166  ;  16  Cox,  C.  C.  611 ;  63  J.  P. 
U9-€.  C.  B. 

 Blov  aimed  at  one  Person  aeeident^ly 

wounding  another.]— The  prisoner,  in  striking 
at  a  man,  stmck  and  wounded  a  woman  beside 
him.  At  the  trial  of  an  indictment  against  the 

prisoner  under  24  &  25  Vict.  c.  100,  s.  20,  for 
unlawfully  and  maliciously  wounding  her,  the 
jury  found  that  the  blow  was  unlawful  and 
malicious,  and  did,  in  fact,  wound  her,  but  that 
the  striking  of  her  was  purely  accidental,  and 
not  Boch  a  consequence  of  uie  blow  as  the 
prisoner  ooght  to  bare  expected.  The  prisoner 
was  convicted : — Held  (distinguishing  Jlejf.  v. 
Ptmblitm,  L.  R.  2  0.  C.  119),  that  the  convic- 
tion was  right.  Reg.  v.  Ixitimer,  55  L,  J.,  M.  C. 
136  ;  17  Q.  B.  D.  »59  ;  54  L.  T.  768;  16  Oox, 
C.  C.  70  ;  61  J.  P.  184— C.  C.  B. 

 TW«t*>*  u  to  FeiMm  injured.  ]->-An  in- 
dictment charging  the  prisoner  with  wounding 
A.  with  intent  to  do  grievous  bodily  harm  is 
supported,  though  it  is  proved  that  oe  mistook 
A.  for  some  one  else.  Meg.  v.  ^pford^  11  Cox, 
C.  C.  6*3. 

An  Indictment  for  cnttinff  and  wounding  with 
intoit  to  do  grievous  bodily  harm  is  supported 
by  evidence  that  though  the  prisoner  had  no 
quarrel  with  the  prosecutor,  he  had  given  him  a 
wound  sni>posing  nim  to  be  a  person  with  whom 
efaortly  bf^ore  he  (the  prisoner)  had  a  dispute. 
Meg.  v.  Lynch,  1  Cox,  C.  C.  361. 

w^Alnii^at  Penou  Indiferiniiiatoly.] — 

A.  was  indict^  for  feloniously  shooting  at  the 
prosecutor,  with  intent  to  do  grievous  bodily  harm 
to  him.  The  jury  found  that  he  did  not  aim  at 
'the  prosecutor,  or  at  anyone  else  in  particular, 


bnt  that  he  fired  into  a  groop  of  penons,  intrud- 
ing generally  to  do  grievous  boduy  harm,  and  so 
unlawfully  wounded  : — Held,  that  he  was  guilty 
of  the  felony  charged,  and  not  merely  rf  tlie 
misdemeanor  of  unlawfully  wounding.  Reg.  v. 
Fretwelt,  L.  &  C.  448  ;  33  L.  J.,  M.  C.  128 ;  10 
Jnr.  (K.8.)  595 ;  10  L.  T.  438 ;  12  W.  B.  7S1 ; 
9  Cox,  C.  C.  471. 

Intent  to  Besiit  Lavfol  Apprehension.]— On 

an  indictment  for  cutting  and  maiming  with 
intent  to  do  grievous  bodily  harm,  a  prisoner 
may  be  convicted  whose  main  and  principal 
intent  was  to  prevent  bis  lawful  apprehEmsiiBi, 
or,  in  order  to  effect  the  latter  inten^  he  also 
intended  to  mutder,  or  do  grievous  bodily  hana. 
Rem  V.  Gilloto,  1  M.  C.  C.  85 ;  1  Levrin,  C.  C. 
57.  See  Rex  v.  Tkompton^  1  M.  C.  C.  80  ;  5w 
V.  Davit,  1  Car.  ft  P.  306, 

On  a  prosecution  for  cutting  and  wounding 
with  Intent  to  resist  lawful  apprdienslon,  it  is 
sufficient  to  show  that  the  appiebension  was  in 
fact  lawful.  It  is  quite  immaterial  that  the 
prisoner  had  no  reason  to  believe  that  it  was  to. 
Reg.  V.  Sentley,  4  Cox,  C.  C.  408. 

A  special  constable  has  all  the  authority  of  an 
ordinary  constable  until  his  services  are  either 
dispensed  with  or  determined.  Meg.  r.  Portiry 
9  Car.  ft  P.  778, 

 Votice  of  Parpote.}- The  offence  of  ma- 
liciously cutting,  with  intent  to  resist  lawful 
apprehension,  ia  not  committed  where  the  pany 
.  has  no  notice  of  the  purpose  of  the  officers.  Rex 
T.  Mieliettt,  8  Camp.  68 ;  13  B.  B.  768. 

 Apprelmdini  by  Proseentor.  ]— A,  asked 

permission  to  take  some  ashes  from  B.'s  house : 
as  A.  was  going  away  B.  saw  that  A.  had  a 
kettle  in  the  basket  and  laid  bold  of  him  ;  in 
the  scuffle  A.  and  B.  fell,  and  A.  cut  B.  with  a 
knife : — ^Ueld,  a  qnestioa  for  the  jury  whether 
A.  stole  the  kettle,  for  in  that  case  B.  had  a 
right  to  apprehend  him.  Reg.  v.  Price,  8  Car.  k 
P.  282. 

It  appeared  that  tbe  prisoner  was  seen  in  the 
night  entering  an  outhouse  with  intent  to  com- 
mit a  felony  by  a  petron  who  told  the  proeecutOL 
The  prosecutor  wait  in  search  of  the  prisons 
and  fonnd  him  in  a  neighbouring  garoen  and 
apprehended  him.  On  objection  raised  that 
the  prosecutor  had  no  right  to  apprehend  the 
prisoner,  held  that  the  convietifm  was  good. 
Beie  ▼.  HmoarOi,  Oar.  Supp.  231 ;  1  M.  C.  C.  207. 

— Annbouion  by  ProMentor  udar  Ibgls- 
tratet'  Diroation.]— A  prisoner  was  indicted  for 

cutting  and  maiming  with  intent  to  prevent  bis 
apprehension  for  an  offence  for  which  he  was 
liable  to  be  apprehended,  to  wit,  for  tliat  he  did 
violently  assault  and  beat  A.  Be  was  taken 
before  the  magistrates  by  the  proseentor  on  a 
warrant  directed  to  him  for  ananattlt  on  A.,  and 
ordered  to  find  bail,  which  he  refosed  to  do,  and 
whilst  the  commitment  was  being  made  out 
escaped.  The  prosecutor,  by  verbal  directions 
of  the  magistrates,  pursued  the  prisoner,  and,  in 
attempting  to  apprehend  him.  he  was  cut  by  him ; 
— Held,  well  convicted,  and  that  the  offence  wis 
rightly  described.  Rete  v.  WiUiam$,  1  M.  C.C 
887. 

 By  Oamokeeper  on  Highway.]— A  game* 

keeper,  accompanied  by  his  assistant,  met  four 
poachetB  CT  tiw  highw^,  one  eanyfng  a  gnn, 
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another  a  gon  bAirel,  and  the  other  two  blad- 1 
geons.  There  had  been  previoualy  two  shots  fire<l.  i 
The  gamekeeper  said  to  his  assistant,  "  Mind  the 
gun,"  and  the  assistant  laid  hold  of  it,  and  then 
the  gamekeeper  called  to  another  petscoi ;  upon 
this  three  of  the  poachsrs  knoolcedhlm  down  and 
atmmed  him,  and  when  he  came  to  himself  he 
saw  all  of  them  near,  and  one  said  as  they  passed 
him,  "  D — n  them,  we  have  done  them  both,"  and 
one  tamed  back  and  cat  him  on  the  left  leg,  and 
aU  then  ran  away.  It  was  objected,  first,  that 
the  wounding  of  the  leg  was  the  act  of  one  alone, 
and  there  was  no  eridence  to  show  which  of 
them  it  was ;  secondly,  that,  from  the  expres- 
sions used  it  was  evident  that  both  were  thought 
to  be  dead,  and  there  coold  be  no  intent  to 
mnrder;  and  thirdly,  that  the  prisoners  being 
on  the  highway,  the  gamekeeper  and  his  assist- 
ant had  no  right  to  interfere  with  them.  The 
prisoners  were  convicted,  and  the  judges  held  the 
conviction  right.  Bex  t.  Warner,  6  Car.  &  F. 
625  ;  1  M.  C.  C.  380. 

 Legality  of  Apimhcniiim  by  ConstaMe — 

Vo  Warrant.  J — A  constable  who  had  verbal  direc- 
tions from  the  magistrates  to  apprehend  all  per- 
sons playing  at  tbimblerig,  attempted  to  appre- 
hend the  prisoner  and  his  companions  playing 
at  tbimblerig  in  a  public  fair.  The  constable 
with  assistance,  took  one  of  the  party ;  but  the 
prisoner  and  the  rest  reecned  him  and  got  off.  In 
the  evening  of  the  same  day  the  constable  found 
the  prisoner  in  a  public-house,  not  having  been 
able  to  find  him  before,  and  endeavoured  to  appre- 
hend him,  stating  it  vras  for  what  be  bad  iKen 
doing  at  the  fair.  He  escaped  into  a  privy,  and 
the  constable  called  the  prosecutor  to  his  assist- 
ance, and  together  they  broke  open  the  privy- 
door,  and  endeavoared  to  take  hun,  who  there- 
upon stabbed  the  prosecutor.  A  conviction  for 
feloniously  catting  and  maiming  was  held  wrong. 
Sew  T.  Gardener,  1  M.  C.  C.  390. 

A  police-officer,  having  been  assaulted  by  W., 
attempted,  two  hoars  afterwards,  to  take  him 
into  custody.  W.  resisted  and  wounded  the 
officer  :~Held,  that  the  apprehension  would  not 
have  been  lawful,  and  that  W.  could  not  be  con- 
victed of  wounding  with  intent  to  prevent  his 
lawful  apprehension.  Reg.  y.  Wali^,  Dears.  C. 
C.  368  ;  2  C.  L.  B.  485  ;  23  L.  J.,  M.  C.  123  ;  18 
Jnr.  409  ;  2  W.  B.  416 ;  6  Cox,  C.  a  S7I. 

  Conitabl*  ihoatlag  Poaolier.]— A.,  a 

constable  employed  to  watch  a  copse,  seeing  B. 
wrongfully  carry  away  wood  ther^rom,  calls  to 
him  to  stop,  and  on  B.'s  running  away  fires'at 
and  wounds  him.  B.  had  been  frequently  con- 
victe<l  summarily  of  the  like  offence,  and  by 
7  &  8  Geo.  4,  c  29,  a.  39,  nich  stealing  after  two 
summary  convlctiinis  is  a  felony.  The  fact  of 
these  convictions,  as  well  as  of  their  l«;al  conse- 
quences, was  wholly  unknown  to  A.  : — Held,  that 
A.  was  rightly  convicted  of  wounding  with  intent 
to  do  grievous  bodily  harm.  Reg,  v.  Dad«m,  2 
Den.  C.  C.  35  ;  8  Car.  fl:  K.  148  ;  T.  &  M.  885  ;  20 
L.  J.,  M.  C.  67  ;  14  Jur.  1061 ;  4  Cox,  C.  C.  860. 

 liidistmait]— An  Indictment  under  43 

Geo.  3,  c.  58,  for  cutting  and  maiming  with 
intent  to  murder  and  disable,  was  not  supported 
by  evidence  of  a  cutting  with  intent  to  produce 
a  temporary  disability  in  a  person  lawfully 
apprehending  the  prisoner  until  he  could  effect 
bis  own  escape.  Rem  t.  Bayce,  1  H.  C.  0.  29. 
Tn  an  indicbnent  <hi  48  Geo.  3,  c  68,  the 


I  intent  laid  in  several  counts  was  to  murder,  to 
1  disable,  or  to  do  some  grievous  bodily  harm  ;  the 
intent  found  by  the  jury  was  to  prevent  being 
apprehended  : — Held,  that  the  conviction  waa 
bod,  for  that,  if  the  intent  was  to  prevent  the 
lawful  apwehension  oS.  the  prisoner,  it  should  be 
laid  so.  Bee  v.  i>K^'it,  R.  &  R.  365 ;  1  East, 
P.  0.  437. 

A  conviction  on  an  indictment  for  maliciously 
cutting  a  police  officer,  with  intent  to  resist  and 
prevent  the  arrest  and  detainer  of  a  prisoner  for 
a  certain  offence,  for  which  he  was  liable  by  law 
to  be  apprehended  and  detained,  viz.,  for  com- 
mitting damage  and  injury  upon  certain  plants 
and  roots  in  a  garden,  is  good.  Bess  t.  Fraeer, 
I  M.  C.  C.  419. 

 Eridenofl.] — On  an  indictment  for  stab- 
bing, with  intent  to  resist  lawful  apprehensiiHi, 
it  must  be  shewn  that  the  officer  was  eitbOT 

S resent  or  came  armed  with  a  warrant.  Rex  r. 
tjfMit,  1  Stark.  246. 


2.  ABMINISTBHriTQ  FOISON  WITH  I  STB  ST  TO 
INJDBB  OB  AXSQT. 

Intent  to  Injure  or  Annoy.] — Administering 
cantharides  to  a  woman,  with  intent  to  excite 
her  sexual  passion,  in  order  to  obtain  c(mnection 
with  her,  was  an  administeriog  with  intent  to 
injure,  aggrieve  or  annoy,  within  23  Vict,  c  8, 
B.  2.  Rea.  v.  WUking,  L.  &  C.  89 ;  31  L.  J., 
M.  C.  72  ;  7  Jur.  (N.8.)  1128 ;  6  L.  T.  330 ;  10 
W.  R.  62  ;  9  Cox,  C.  C.  20. 

But  administering  cantharides  to  a  woman, 
with  intent  to  injure  her  health,  was  not  s  mis- 
demeanor at  common  law,  neither  was  it  an 
assault,  nor  within  7  Will.  4  &  1  Vict.  c.  86. 
Reg.  V.  Hanton,  2  Car.  &  K.  912  ;  4  Cox,  C.  C. 
138.   S.  P.,  Reg.  v.  Walkdeu,  1  Cox,  C.  C.  2^2. 

 Inflicting  Bodily  Harm.]— Under  24  Sc. 

25  Vict.  c.  100,  S3.  23,  24,  if  a  noxious  thing  is 
unlawfully  administered  with  intent  only  to 
injure  or  annoy,  and  does,  in  fact,  inflict  grievoqa 
bodily  harm,  a  felony  is  committed.  Tulley  v. 
Carrie,  17  L.  T.  140  ;  10  Cox,  C.  0.  640^  AO, 
10  Cox,  0.  G.  684,  at  nisi  prius. 

What  ara  Toxioiu  Things.] — A  man  was  in- 
dicted for  wilfully  and  maliciously  administer- 
ing to  Uary  Howe,  a  poison,  to  wit,  a  certain 
destmctlve  and  noxious  thing,  to  wit,  [Cantha- 
rides, with  intent  to  injure,  annoy,  and  aggrieve. 
To  constitute  this  offence,  the  thing  administered 
must  be  noxious  in  it«elf,  and  not  merely  when 
taken  in  excess,  and  that  although  it  may  have 
been  administered  with  intent  to  injure  annoy. 
Reg.  V.  Hennahy  13  Cox,  C.  C.  647. 

3.  Injubin«  Pbesons  bt  Explosive  or 
Dakoebous  Substakces. 

SxplotiTS  Subitanoe— Fart  of  llaehine  adapted 
for  caosing  Sxplosion.]— The  Explosive  Sab- 
stances  Act,  1883  (46  Vict  c  3),  enacts,  s.  9, 
" The  expression  'explosive  sabstance '  shall  be 
deemed  to  include  any  ....  apparatus,  machine, 
implement,  or  materials  used  or  intemled  to  be 
used,  or  adapted  for  causing,  or  aiding  in  causing, 
any  explosion  in  or  with  any  explosive  substance  ; 
also  any  part  of  any  such  Apparatus,  machine,  or 
implement"  : — Hdd,  that  any  part  of  a  vessel 
which,  when  filled  witii  an  explonveaabBtattce,i9 
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adapted  for  causing  an  exploeion  (j.e.  fur  causing 
it  to  explode  so  as  to  be  dangerous  to  life,  limb, 
or  promztj)  is  an  explosive  sabstanoe  within  the 
act.  Mf.  v.  CkarU;  17  Cox,  C.  C.  499. 

Boiling  Water.] — Boiling  water  was  a  danger- 
ous thing  within  7  WilL  4  1 1  Vict.  c.  85.  Reg. 
T.  Crawford,  2  Car.  &  K.  12d  ;  1  Deo.  C.  C.  lOU. 

A  woman  pouring  boiling  water  over  the  face 
and  into  the  ear  ^  her  husband  while  he  was 
asleep,  whereby  he  was  temporarily  blind,  and 
permanent^  deaf  on  one  Bide ; — Held,  that  she 
might  be  convicted  of  feloiqr  under  7  Will.  4  &  1 
Vict.  e.  85,  a.  S.  /». 

4.  Bt  Spbiho  Gmis. 

liaUli^.]— The  plaintifE  entered  the  defen- 
dant's garden  at  night,  and  without  his  per- 
mission, to  search  for  a  stray  fowl,  and,  whilst 
looking  closely  into  Hume  bushes,  he  came  in 
contact  with  a  wire,  which  caused  something  to 
explode  with  a  loud  noise,  knocking  him  don-n 
and  slightly  injuring  his  face  and  eyes  : — ^Held, 
to  an  action,  that  defendant  was  not  liable 
for  this  injury  at  common  law,  or,  in  the  absence 
of  evidence  that  it  was  caused  by  a  spring  gun 
or  other  engine  calcolated  to  inflict  grievous 
bodily  barm,  nnder  7  &  8  Geo.  4,  c.  IS,  s.  1. 
Wofatmt  T.  DawkinM,  3  C.  B.  (N3.)  413  ;  5  W.  B. 
469. 

Notwithstanding  7  ft  8  Geo.  4,  c.  18,  a  person 
Is  entitled  to  place  in  his  garden  an  instrument 
intended  by  its  exploeion  to  give  alarm  in  case  of 
trespass,  provided  the  instrument  is  not  calcalat«d 
onder  ordinary  circumstances  to  canse  grievous 
bodily  harm  ;  and  he  is  not  liable  in  respect  of 
an  injury  caused  by  the  explosion  of  such  an  in- 
stnunent  to  a  trespasser  while  very  close  to  it.  Jb. 

The  statute  applies  only  to  spring  guns  and 
instnunents  set  with  an  intention  to  do  grievous 
bodily  harm,  or  whereby  grievous  bodily  harm  is 
done,  to  a  human  being  ;  it  does  not,  therefore, 
utplv  to  setting  dog  spears  on  a  man's  own  land. 
Jordin  T.  Cnmp,  8  M.  Ac  W.  782  ;  11  L.  Ex. 
74;  Sjnr.  1113. 

5.  Illtbeatment  of  Helpless  Peesoks. 

Famt  nat  Supplying  Food  and  Clothing.]— 

If  a  woman,  in  breach  of  her  maternal  duty,  wll- 
folly  abandons  her  child  of  too  tender  years  to 

Erovide  for  itself,  she  is  not  indictable  at  common 
iw,  onlesB  her  abandonment  causes  an  injury  to 
the  health  of  the  child.  Seg.  r.  PkiUpott,  Dears. 
C.  C.  179  ;  22  L.  J.,  M.  C.  113  ;  17  Jnr.  399 ;  1 
W.  E.  314  ;  6  Cox,  C.  C.  140. 

Evidence  "  that  the  child  had  suffered  injury, 
but  not  to  any  serious  extent,"  does  not  suffi- 
ciently sappfirt  an  avmnent  in  the  indictment 
that  the  health  of  the  child  had  been  greatly 
and  materially  injured.  Ih. 

In  an  indictment  against  a  parent  for  neglect- 
ing to  provide  sufficient  food  and  cLathing  for  a 
child  (rf  tender  years,  for  whom  he  is  bound  by 
law  to  provide,  it  is  not  necessary  to  aver  that 
the  patent  wa^  at  the  time  of  the  alleged  offence, 
cS.  sufficient  ability  to  peorform  tiie  dn^  bo 
imposed  upon  him.  Rm.  v.  Ryland,  37  L.  J., 
M.  C.  10 ;  L.  R.  1  C.  C.  99  ;  17  L.  T.  319  ;  16 
W.  H.  280 ;  10  Cox,  C.  C.  669. 

dpon  an  indictment  for  n^Iectang  to  provide 
an  infant  with  sufficient  food,  it  must  be  proved 
that  the  prisoner  had  the  means  of  doing  so  ;  it 
.Is  not  sufficient  to  show  that  relief  might  hare 


been  obtained  by  applying  to  the  relieving 
officer.  Reg.  v.  Chandler,  Dears.  C.  C.  453 ;  3 
C.  L.  B.  680  ;  34  L.  J.,  H.  C.  109 ;  1  Jnr.  (53.) 
439;  3  W.  B.  404  ;  6  GOQE.  C.  C.  U9. 

Xastsr  sot  bewnd  to  Prorido  XediealAiTlOB.] 

— A  master  is  not  1^  law  bound  to  provide 
medical  advice  tot  bis  servant ;  but  with  respect 
to  an  apprentice,  a  master  is  bound,  daring  the 
illness  oi  his  apprentice,  to  provide  him  with 
proper  medicines.  i£y.T.  Anta,  8  Car.ftF.163. 

Kaster  net  supplying  Tood.] — A  girl  of  six 
teen  is  not  an  in&nt  of  tender  years,  and  there- 
fore her  master  and  mistress,  who  have  not  kept 
her  under  duress,  are  not  guilty  of  a  misdemeanor 
in  not  supplying  her  with  snfficie&t  food  and 
nourishment,  whilst  in  their  service.  Ami^  S 
Cox,  C.  C.  279. 

An  indictment  lies  against  a  master  for  not 
providing  sufficient  food  and  sustenance  tat  s 
servant,  whereby  she  became  sick  and  emaciatei). 
Rex  T.  Ridley,  3  Camp.  650. 

Vvarwsjfij  of  Tool — ^Idiots.] — If  one  bss  his 

idiot  brother,  who  is  helpless,  as  an  inmate  In  his 
house,  and  omits  to  supply  him  with  proper  food, 
warmth,  kc.,  he  i'f  not  indictable  for  the  omiasicm. 
Rex  T.  SmUh,  2  Car.  ft  P.  449. 

 PrisonoES  of  War.]— It  is  an  indictaUe 

offence  wilfully  and  nwlicionsly  to  supply 
prisoners  of  war  with  unwholesome  fbod  not  in 
to  be  eaten  by  man.  Rem  r.  Treete^  3  Esst, 
P.  C.  821. 

Of  tunatios  —  Person  "  haTing  the  Cars  or 
Chat^"  o£] — The  parents  of  a  lunatic,  who 
resides  with  them  under  their  care,  ate  pascpn 
"  having  the  care  or  charge  "  of  a  lunatic  wittiin 
the  meaning  of  16  ft  17  ^ct.  c.  96,  s.  9,  and  may 
be  convicted  nnder  that  section  for  ill-treating 
such  lunatic.  Reg.  v.  Rundle  (1  Dears.  C.  C. 
482)  questioned.  Bwrhanan  T.  Hardy,  66  L.  J., 
M.C.42;  18  a  B.  D.  486  ;  36W.B.4o3;  SI 
J.  P.  741. 

A.  was  convicted  on  an  indictment  unda  16  k 

17  Vict.  c.  96,  B.  9,  which  charged  tliat  he,  having 
the  care  and  charge  of  his  wife,  a  lunatic,  did 
abuse  and  illtreat  her : — Held,  that  he  was  not  a 
person  having  the  care  or  charge  of  a  Innatic 
within  the  meaning  of  the  statute,  inasmuch  as 
its  provisions  were  not  intended  to  apply  to 
persons  whose  care  or  chaige  arises  from  natural 
duty.  Reg.  v.  Rumdte,  Dearv,  C.  C.  483  ;  3 
C.  L.  R.  669  ;  24  L.  J.,  M.  C.  129  ;  1  Jur.  (SA) 
430  ;  3  W.  R.  403 ;  6  Cox,  C.  C.  649.  See  k 
54  Vict.  c.  5. 

But  a  man  who  has  volnntarily  taken  npoo 
himsdf  the  care  of  a  lunatic  inother  in  his  own 
private  house  is  a  persrai  having  the  care  and 
charge  <A  a  hmatic  within  16  ft  17  Vict.  c.  96, 
8.  9,  and  is  liable  to  be  indicted  for  Ultreatiiig 
him.  Reg.  v.  Porter,  L.  ft  C.  394  ;  33  L.  J.,  M. 
C.  126;  10  Jur.  (HA)  647  ;  1OL.T.806;  11 
W.  B.  718  J  9  Cox,  C.  C.  449. 

Tbe  two  prisoners,  brothers  of  the  lunatic,  took 
a  house,  and  their  mother  and  Innatic  sister  Uveit 
witii  them.  Th^  supported  tbe  household,  but 
<Ud  not  receive  any  payment  for  or  on  account  of 
any  special  charge  of  their  lunatic  sister.  The 
illtreatment  of  the  lunatic  was  conclnsivdy 
proved : — Held,  that  the  two  prisoners  were  per- 
sons having  the  care  or  charge^  or  ooticeraed  or 
taking  part  in  the  custody,  care,  or  tnatmentflC 
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a  laoatic  withio  s.  9  of  the  16  tc  17  Vict.  c.  96. 
Beg.  V.  Smith,  42  L.  T.  160 ;  14  Cox,  C.  C.  398  ; 
44  J.  P.  314. 

Duty  of  Orerieers.] — It  is  an  indictable  offence 
in  an  overseer  to  neglect  to  supply  medical  assist- 
ance, when  required,  to  a  pauper  labouring  under 
dangerous  iUness,  ^though  be  was  not  in  the 
workhouse,  nor  had,  previously  to  his  illness,  re- 
ceived or  stood  in  need  of  parochial  relief.  Rex 
V,  Warren,  R.  &  R.  48.  n.  And  see  Say$  v. 
Bryant,  1  H.  Bl.  253  ;  Reas  v.  Saunders,  7  Car. 
&  P.  277. 

But  an  overseer  is  not  indictable  for  not  re- 
lieving a  paoper,  unless  there  is  an  order  for  his 
relief  :  except  in  case  of  immediate  emeit^ency, 
where  there  is  not  time  to  get  an  order.  Bex  v. 
Meredith,  R.  &  R.  46.  But  see  contra,  Rtx  v. 
Booth,  B.  &  B.  47,  n. ;  and  4  ft  5  WUL  4,  c  76, 
as.  62,  54. 

Indiotnunt.] — An  indictment  chaiging  a  feme 

covert,  living  separately  and  apart  from  ner  hus- 
band, with  negltK:ting  and  refusing  to  provide 
necessary  meat  and  drink  for  her  servant,  and 
keeping  her  without  sufficient  waimth,  whereby 
she  became  sick  and  emaciated,  is  insufficient, 
in  not  ailing  that  the  servant  was  of 
tender  years,  and  under  the  dominion  and 
control  of  the  defendant  Bern  Midley,  2 
Camp.  630. 

So  an  indictment  against  s  master  for  not  pro- 
viding necessaries  for  his  apprentice,  ought  to 
state  that  the  apprentice  was  of  tender  yeare,  and 
unable  to  provide  for  himself.  Beat  v.  Friend, 
B.  ft  R.  20. 

A  count  charged  that  a  lunatic  was  the  ille- 
gitimate child  of  the  defendant,  a  female,  who 
hod  means  for  the  comfortable  support  and 
maintenance  of  both,  whereupon  it  became  her 
duty  to  take  proper  care  of  him,  but  that  she 
did  not  take  proper  care  of  him,  but  kept  and 
confined  him  in  a  dark,  cold  and  unwholesome 
room :  neglected  to  provide  him  with  proper 
clothing :  permitted  him  to  become  dirty : 
Bllowed  the  room  to  become  foul,  so  as  to  cause 
unwholesome  smells ;  and  kept  him  without 
pro[ier  air,  warmth  and  exercise  necessary  for 
his  health,  to  his  damage  and  peril.  Judgment 
arrested,  first,  because  no  duty  was  shown ;  and 
secondly,  because  it  was  not  E^own  that  the 
conduct  of  the  defendant  had  or  must  have 
occasioned  actual  injurv.  Reg.  v.  Pelha.m,  8 
Q.  B.  959  ;  15  L.  J.,  M.  C.  105  ;  10  Jur.  659  ;  2 
Cox,  C.  C.  17. 

AbudOBBMit  ud  Szponn  of  CMldraa — 
Wken  IndiotaUe.]— It  is  an  indictable  offence 
to  expose  a  person  to  the  inclonency  of  Hie 
weat^.  Best  T.  Bidley,  2  Gamp.  650,  668. 

 .  Vhat  is.  1— A.  and  B.  were  indicted  for  that 

they  "  did  abandon  and  expose  a  child  ^en  being 
under  the  age  of  two  years,  whereby  the  life  cn 
the  child  was  endangered."  A.,  the  mother  of 
a  child  five  weeks  old,  and  B.,  put  the  child  into 
a  hamper,  wrapped  up  in  a  shawl  and  packed 
with  shavings  and  cotton  wool ;  and  A.,  with  the 
connivance  of  B.,  took  the  hamper  to  M.,  about 
fotir  or  five  miles  off,  to  the  booking  oflice  of  the 
milway  station  there.  She  there  paid  for  the 
carriage  of  the  hamper,  and  told  the  clerk  to  be 
very  careful  of  it,  and  to  send  it  to  G.  by  the 
next  train,  .which  would  leave  M.  in  ten  minutes 
■from  ttut  time.   She  said  nothing  as  to  the  con- 


tents of  the  hamper,  which  was  addressed, "  Ur, 
Carr's,  Northoutgate,  Gisbro',  with  care,  to  be 
delivered  immediately,"  at  which  address  the 
father  of  the  child  was  then  living.  The  hamper 
was  carried  by  the  ordinary  passenger  train  from 
U.  to  G.,  leaving  M.  at  7.45  PJI.,  and  arriving  at 
G.  at  8.15  F.H.  At  8.40  VM.  the  hunper  was 
delivered  at  Its  address.  The  child  diu,  three 
weeks  afterwards,  from  causes  not  attributable 
to  the  conduct  of  the  prisoners.  On  proof  of 
these  facts,  it  was  objected  for  the  prisoners  that 
there  was  no  evidence  that  the  life  of  the  child 
was  endangered,  and  that  there  was  no  abandon- 
ment and  no  exposure  of  the  ctiild  within  the 
meaning  of  the  24  ft  25  Vict,  c  100,  a.  27.  The 
objections  were  overruled,  and  the  prisoners 
found  guilty  : — Held,  that  tiie  conviction  should 
be  affirmed.  Beg.  v.  Falkiiuhain,  39  L.  J.,  M.  C. 
47 ;  L.  B.  1  C.  C.  222  ;  21  L.  T.  637 ;  18  W.  R. 
355;  11  Cox,  CO.  475. 

A  woman,  who  was  living  apart  from  her 
husband,  and  who  had  the  actual  custody  of 
their,  child  under  two  years  of  age,  brought  the 
child,  in  the  month  of  October,  and  left  it  at  the 
father's  door,  telling  him  she  had  done  so.  He 
knowingly  allowed  it  to  remain  lying  outside  his 
door,  and  snhsequently  in  the  roadway,  from 
about  7  P.M.  to  1  A.H.,  when  it  was  removed  by 
a  coikstable,  the  child  then  being  cold  and  stiff : 
— Held,  that  though  the  father  had  not  had  the 
actual  custody  and  possession  of  the  child,  yet, 
as  he  was  by  law  bound  to  provide  for  it,  his 
allowing  it  to  remain  where  he  did  was  an 
abandonment  and  exposure  of  the  child  by  him, 
whereby  its  life  was  endangered,  within  24  ft  25 
Vict.  c.  1 00, 8.  27.  Beg.  t.  White,  40  L.  J.,  U.  C. 
134  ;  L.  B.  1  C.  C.  311  ;  24  L.  T.  637;  19  W.  E. 
783;  12  Cox,  C.  C.  83. 

 •  Indietment] — Indictment  chai^g  A. 

with  unlawfully  leaving  a  child  of  a  month  old 
of  which  she  had  the  care,  in  a  highway  in  a 
parish  with  intent  to  burden  the  parMi  with  the 
maintenance  of  the  child,  is  bad,  tor  not  negativ- 
ing the  settlement  of  the  child  in  the  parish,  and 
for  not  alleging  any  injury  done  to  the  child  by 
the  act  of  A.  Reg.  v.  Cooper,  1  Den,  C.  C.  469 ; 
2  Car.  ft  K.  876  ;  T.  ft  M.  125  ;  18  L.  J.,  M.  C. 
168  ;  13  Jur.  502  ;  3  Cox,  C.  C.  659. 

An  indictment  charging  that  a  woman  deserted 
her  bastard  child  with  intent  to  throw  the  burden 
of  its  maintenance  on  the  parish,  is  bid,  without 
an  averment  that  the  cMld  had  sustained  any 
injury  by  the  abandonment,  or  that  the  woman 
had  the  means  of  supporting  the  child.  Beg.  r. 
Hogan,  2  Den.  C.  C.  277 ;  T.  ft  M.  601 ;  20 
L.  J.,  U.  0.  219 ;  15  Jur.  805  ;  5  Cox,  C.  C.  25S. 

An  indictment  charging  a  party  with  abandon- 
ing a  child  with  the  intent  to  burden  a  particular 
pt^ish  vrith  its  maintenance,  is  nqt  supported 
by  proof  that  the  child  was  deposited  by  the 
accused  in  a  parish  in  a  secret  place  where  it  was 
not  likely  to  be  found.  Beg.  t.  B^t^uao,  11 
Jar.  616 ;  3  Cox,  C.  0. 285. 

6.  Abbavlt. 
a.  Ocmunon  AjM&olt*. 

Vot  JutUUhle  If  Aeti«n  brought.]— To  sup. 

port  a  charge. of  assault,  such  an  assault  most 
be  shown  as  conld  not  be  justified,  if  an  actiott 
was  brought  for  it,  and  leave  and  licence  pleaded. 
Beg.  V.  J^eredith,  8  Car.  ft  P.  669. 

i    See  alto  easee  sab  tit  TUBRkss;  - 
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TroeMdii^i  not  antberiged  1>7  Party  tg* 
griered.] — An  indictment  for  a  common  assault 
uiay  be  preferred  by  a  person  other  than  the 
person  aggrieved  or  some  one  on  bis  behalf. 
Where  proceedings  had  been  instituted  before 
justices  in  respect  of  a  common  assault  without 
the  anthoritj  of  the  person  assaulted,  and  the 
justices  committed  the  defendant  in  such  pro- 
ceedings for  trial  under  24  ic  25  Vict,  c,  100,  s.  46, 
and  a  true  bill  was  found  by  the  grand  jury : — 
Held,  that  the  grand  jury  had  acted  within  its 
jurisdiction  in  finding  a  true  bill,  and  that  the 
defendant  had  been  rightly  put  upon  his  trial 
pursuant  to  such  finding.  Beg.  t.  Oaunt,  73 
L.  T.  685 ;  18  Cox,  C.  C.  310  j  60  J.  P.  90— 
C.  C.  B. 

Fresenting  Pistol.} — If  a  person  presents  a 
pistol,  purporting  to  be  a  loaded  pistol,  at  another, 
and  so  near  as  to  have  been  dangerous  to  life  if 
the  pistol  had  gone  off ;  semble,  that  thto  is  an 
assault,  even  though  the  pistol  was,  in  fact,  not 
loaded.  Reg.  v.  St.  George,  9  Car.  &  P.  483.  But 
see  Blali^  V.  Barnard,  9  Car.  &  P.  626. 

It  is  an  assault  to  point  a  loaded  pistol  at  any 
one;  but  not  an  assault,  to  point  a  pistol  at 
another  which  Is  proved  not  to  be  so  loaded  as 
to  be  able  to  be  discharged.  Beg.  t.  Jumm,  2 
Car.  &  K.  5S0. 

.  Threatening  Attitude.] — A.  was  advancing  in 
a  threatening  attitude,  with  an  intention  to 
strike  B.,  so  that  his  blow  would  have  almost 
immediately  reached  B.,  if  he  had  not  been 
stopped  : — Held,  that  it  was  an  assault  in  point 
of  law,  theugh  at  the  particular  moment  when 
A.  was  stwped,  be  waa  not  near  enough  for  his 
blow  to  t^e  effect.  Stephen*  t.  JUvert,  4  Car.  tc 
F.  849. 

8elf-defenee.] — If  one  man  strikes  another  a 
blow,  that  man  has  a  right  to  defend  himself, 
and  strike  a  blow  in  his  defence,  but  he  has 
no  light  to  avenge  himself  ;  and  if,  when  all  the 
danger  is  past,  he  strikes  a  blow  not  necessary, 
he  commits  an  assault  and  a  battery.  Beg.  v. 
Driicoll,  Car.  &  M.  214. 

A  party  struck  at  may  strike  again,  to  prevent 
a  repetition.   Amu.,  2  Lewin,  C.  C.  48. 

Penons  Preient  at  a  Priie-flght.] — A  prise- 
fight  is  illegal,  and  all  persons  aiding  and  abetting 
therein  are  guilty  of  assault,  and  the  consent  of 
the  persons  actually  engaged  in  fighting  to  the 
interchange  of  blows  does  not  afford  any  answer 
to  the  criminal  charge  of  assault,  B£g.  t.  Qmey, 
51  L.  J.,  M.  C.  66 !  8  Q.  B.  D.  o»4  ;  46  L.  T. 
307  ;  30  W.  B.  678  ;  15  Cox,  C.  C.  46  ;  46  J.  P. 
404. 

Semble,  that  mere  presence  of  a  person,  unex- 
plained, at  a  prize-fight  affords  some  evidence 
for  the  consideration  of  a  jury  of  an  aiding  or 
abetting  in  such  fight,  lb. 

Persons  who  are  present  at  a  prize-fight  ami 
who  have  gone  thither  with  the  purpose  of 
weing  the  persona  strike  each  other,  are  nil 
principals  in  the  breach  of  the  peace,  and  indict- 
aUe  tac  an  assault,  as  well  as  the  actual  com- 
hatnnts,  and  it  is  not  at  all  material  which  of  the 
combatants  struck  the  first  blow.  Bete  v.  Per- 
Mnt.  4  Car.  &  P.  637. 

All  prize-fights  are  illegal,  and  all  persons  en- 
gaged in  them  are  puniihaMe  by  law.  Beg.  r. 
Brown,  Car.  &  U.  314. 
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Pffwns  Striking  one  another.] — If  two  go  oot 

to  strike  one  another,  and  do  so,  it  is  an  assault 
in  both,  and  it  is  quite  immaterial  who  strikes 
the  first  blow.   Beg.  v,  leunt,  1  Car.  &  K.  419. 

Elbet  of  Count.}— A  man  induced  two 
youths  above  fourteen  years  to  go  tmt  with  him 
in  the  evening  to  an  out-of-the-way  place,  where 
they  mutually  indulged  in  indecent  practices  on 
each  other's  persons.  The  vouths  were  willing 
and  assenting  to  what  was  <ione  : — Held,  that  a 
conviction  for  an  iuilccent  assault  could  not  be 
npheld.  Beg.  v.  Wollatton,  26  L.  T.  403;  U 
Cox,  C.  C.  180.   Seemwiii!.  44  Vict  c.  4».  s.  2. 

An  assault  must,  in  the  absence  of  fearortraad 
to  procure  consent,  be  an  act  done  contrary  to 
the  consent  of  the  patient,  but  mere  submianon 
by  the  patient,  in  ignorance  of  the  moral  nature 
of  the  act,  to  an  act  of  indecency  done  by  the 
agent  docs  not  amount  to  such  consent ;  tiiere- 
fore,  where  two  boys  of  eight  years  of  age  sub- 
mitted to  indecent  acts  on  the  part  of  a  grown-np 
man  in  ignorance  of  the  nature  of  the  acts  to  be 
done  and  done,  the  man  was  held  to  be  rightly 
convicted  of  an  indecent  a'^'yinlt.  Beat  v,  Loel, 
42  L.  J.,  M.  C.  5  ;  L.  B.  2  C.  C.  10  ;  27  L.  T.661: 
21  W.  B.  144  ;  12  Cox,  C.  C.  244. 

Mere  8ubmi<«ion  to  an  indecent  act,  without 
any  positive  exercise  of  a  dissenting  will,  where 
owing  to  circumstance:^,  the  person  submitting  is 
in  ignorance  of  the  nature  of  the  act,  is  not  sud) 
a  consent  as  the  law  contemplates,  so  as  to  pifr 
vent  the  act  fnmi  being  an  assault.  Ih. 

bipropor  Conneetlen  witb  T«male.]— Three 

boys  under  fourteen  had  connection  with  a  piri, 
aged  nine;  they  were  indicted  for  an  aBsauli: 
the  jury  found  them  guilty,  the  child  being  an 
assenting  party,  but  that  from  her  tender  years, 
she  did  not  know  what  she  was  about : — Held, 
that  this  was  not  an  aflsautt,  and  that  tiie  con- 
viction was  wrong.  Bm.  v.  Bmitl,  2  Cw.  *  K. 
967  ;  1  Den.  C.  C.  377  ;  T.  it  M.  fi2  ;  3  JfewScM. 
Cas.  405  ;  Itt  L.  J.,  M.  C.  88  ;  13  Jur.  68  ;  3  Coi, 
C.  C.  266.    See  now  43  A:  44  Vict.  c.  4.'>,  s.  2. 

Attempting  to  carnally  know  and  abuse  a  girl 
between  the  ages  of  ten  and  twelve  is  not  ao 
assault,  if  the  girl  consents  to  all  that  is  done, 
but  is  a  misdemeanor.  Beg.  v.  Martin,  9  Car.  k 
P.  213 ;  2  M.  C.  C.  123.  S.  P.,  Beg.  v.  Johnm, 
L.  &  C.  632  ;  34  L.  J.,  M.  C.  192  ;  U  Jur.  (HA) 
532  ;  12  L.  T.  503  ;  13  W.  R.  815  ;  10  Cox,  C.  C. 
114.   Bvt  tee  m>w  43  &  44  Vict.  c.  45,  s.  2. 

The  person  making  such  attempt,  with  the 
consent  of  the  ^rl,  is  not  indictable  for  an 
assault,  but  is  indictable  for  the  misdaneauOT  of 
attempting  to  commit  the  misdemeanor  of  car- 
nally Knowing  and  abusing  her,  lb.  Cp.ciua 
post,  Caemally  Abusing  Childeen,  col  1557. 

If  the  prisoner  obtains  possesnion  ofa  woman 
by  surprise  and  in  attempting  to  have  connection, 
penetrates  her  person  a  little,  it  is  an  asBVilt 
Bm.  v.  Canton,  1  Car.  k.  E.  416. 

If  the  jury  in  a  case  of  rape  think  that  the 
prosecutrix  was  first  laid  hold  of  against  her 
will,  but  aftcrwanls  did  not  resist,  because  she 
in  some  degree  consented  to  what  was  afterwards 
done  to  her,  they  ought  to  acquit  of  the  felony 
but  convict  of  the  assault.  Beg.  v.  ffaUett,  9 
Car.  ft  P.  748. 

If  a  man  has  connection  with  a  woman,  she 
consenting  ouder  the  belief  that  it  is  her  fans- 
band,  this  is  an  assaolt.  Beg.  v.  WUliamt,  8 
Car.  &  P.  286. 

Where  a  prisoner  is  charged  with  unlawfully 
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making  an  assatilt  on  a  girl  between  the  ages  of 
ten  and  twelve  yean  of  age  and  unlawfully  and 
carnally  knowing  and  abusing  her  against  the 
form  of  the  statute,  he  may  be  found  gailty  of  a 
common  assault.  Meg.  v.  Guthrie,  89  L.  M.  C. 
96  :  L.  B.  1  C.  C.  241  ;  22  L.  T.  485  ;  18  W.  B. 
792;  11  Cox,  C.  C.  522. 

On  an  indictment  for  carnally  knowing  and 
aboafng  •  girl  under  ten,  the  prisoner  may  be 
acquitted  of  the  felonr  and  conTicted  of  an 
awanlt.   Beg.  v.  Falhct.  2  M.  &  Rob.  460. 

Where  a  medical  practitioner  had  sexual  con- 
nexion with  a  female  patient  of  the  age  of  four- 
teen,  who  had  for  some  time  been  receiving 
medical  tnatmeat  from  him : — Held  that  he 
was  gailty  of  an  assault,  the  jury  having  found 
that  she  was  ignorant  of  the  nature  of  his  act, 
and  made  no  resistance,  solely  from  a  bon&  fide 
belief  that  he  was  (as  he  represenUxl)  treating 
her  medically  with  a  view  to  her  cure.  Reg.  t. 
Caet,  T.  &  M.  318 ;  1  Den.  C.  C.  580  ;  4  New 
Sess.  Cas.  847  ;  19  L.  J.,  M.  C.  174  ;  14  Jui.4S9  ; 
4  Cox,  C.  C.  220. 

Ahandonment  of  Child.] — A  female  abandoned 

her  infant  child,  having  nrst  deposited  it  in  the 
bottom  of  a  dt?  ditch  among  some  settles,  by 
which  it  was  not  hurt ;  and  had  not  suffered  any 
harm  from  the  expoaure,  as  it  had  been  found 
shortly  afterwards  : — Held,  that  she  could  not  be 
convicted  (da  common  assault.  Reg,r.Renihav3, 
11  Jur.  615  ;  2  Cox,  C.  C.  286. 

Child  Plaead  on  Bailing!.]— C.  was  delivered 
of  a  child  at  the  house  at  which  A.  and  B. 
resided,  they  tellii^  her  that  the  chikl  was  to  be 
taken  to  an  institution  to  be  nursed.  A.  and  B. 
took  ttie  child,  and  put  it  into  a  bag,  and  hongit 
on  some  park  palings  at  the  side  of  a  footpath, 
and  there  left  it : — ^Held,  that  this  was  an 
assault  on  the  child.  Beg.  t.  JfoivA,  1  Car.  ft  E. 
496. 

ChaatiMasnt  in  Indecent  Kannsr.] — Where 
a  master  tA  a  union  inflicts  personal  chastisement 
on  a  female  pauper  in  an  indecent  manner,  lie  is 
guilty  of  an  assault,  even  though  the  extent  of 
the  correction  ia  witfaio  the  limits  of  moderation. 
Beg.  V.  miea,  6  Jar.  243. 

MsAImI  Kxamination.  ] — An  examination  by 
medical  men  in  punnance  of  a  magistrate's  order, 
of  the  person  of  a  female  charged  with  conceal- 
ing the  birth  of  her  child,  constitutes  an  assault. 
Ag»ew  V.  Joinm,  IS  Cox,  C.  C.  G25. 

Making  a  female  patient  strip  naked,  under 
the  pretence  tliat  the  defendant,  a  medical  man, 
cannot  otherwise  judge  of  her  illness,  is,  if  he 
himself  talces  off  her  cToLhes,  an  assault.  Bern  t. 
Botinthi,  1  H.  0.  C.  19| 

blMsnt  lihertlM.] — If  a  schoolmaster  takes 
indecent  liberties  with  a  female  scholar,  without 
her  consent,  though  she  does  not  resist,  he  is 
liable  to  be  puui^ed  as  for  a  common  assatilt 
T.  meM,  B.  lE  B.  130. 

OouteUa  Bawnrli^  Fmm»  from  Hoom.] — 

AltbcHigh  a  constable  is  not  bound  in  the  execu- 
tion of  his  dnty  to  assist  the  occupier  of  a  house 
in  putting  out  an  intruder,  yet  he  lawfully  may 
do  60,  and  if  he  snstaina  injury  thereby,  the 
person  causing  it  is  liable  to  conviction  for  an 
assault,  though  not  for  assaulting  the  constable 


in  the  execution  of  his  duty*  Beg.  t.  Boxhwrgh, 
12  Oox,  0.  C,  8. 

Cutting  off  Pauper's  Hair.]— If  parish  ofGcers 
cut  off  the  hur  of  a  pauper  in  the  poor-house  by 
f<xce,  and  against  the  wUl  of  such  pauper,  this 
is  an  asaanlt ;  and  if  it  be  done  as  matter  of 
degradaticm,  and  not  with  a  view  to  cleanliness, 
that  will  be  an  aggravation,  and  go  to  increase 
the  damages.  IMe  v.  Skinner,  4  Car.  &  F.  439. 

Keepii^  Idiot  withont  Veoessarifls.]— If  one 

has  an  idiot  brother  who  is  bed-ridden  in  his 
hotise,  and  keeps  him  in  a  dark  room,  without 
suificient  warmth  or  clothing,  this  will  not  be 
an  assault  or  an  imprisonment,  nor  will  proof  of 
this  support  an  indictment  for  an  assault  or  an 
imprisonment   Rex  v.  Smith,  3  Car.  ft  P.  449. 

nuMtaniiif  LangTiag*  or  Behaiioar  with 
latent  to  Provoke  a  Breaeh  of  the  Peace.]— 

Where  a  tract  distributor  followed  two  Roman 
Catholic  clergymen  in  the  public  street,  and 
handed  them  a  bill,  inviting  them  to  a  discussion 
on  religions  matters,  and  persisted  in  holding 
up  the  bill  after  he  had  been  informed  they  were 
Roman  Catholic  priests  : — It  was  held  that  such 
conduct  was  making  use  of  threatening,  abusive 
or  insulting  language  or  behaviour,  which  might 
provoke  a  breach  of  the  peace.  And  a  magis- 
trate having  convicted  the  tract  distributor  for 
such  conduct  on  a  charge  of  assault,  the  court 
refused  a  certiorari  to  bring  up  the  conviction 
for  the  purpose  of  quashing  it.  JZw.  t.  J^ag,  14 
Cox,  C.  0. 484. 

Anaolt  in  LegiilatiTe  Aasemhly.]— An  in 

formation  by  the  attorney-gener  d  of  New  Soutii 
Wales  chargad,  "  That  on  the  2.>t  of  February, 
1868,  at  Svdney,  in  the  colony,  while  the  legis- 
lative assembly  of  the  colony  was  sitting,  a 
member  of  the  assembly,  whose  conduct  had 
been,  and  was  then,  under  its  consideration, 
after  having  been  heard  in  his  place  in  the 
assembly  in  reference  to  such  comluct,  was,  in 
accordance  with  the  practice  of  the  assembly, 
requested  by  the  speaker  to  withdraw  therefrran, 
and  that  the  member,  in  obedience  to  the  re- 
quest, thereupon  withdrew  from  the  assembly, 
and  that  immediately  on  his  so  withdrawing, 
the  defendant  being  a  member  of  the  assembly, 
in  and  upon  the  member  did  make  an  assault, 
and  him  (the  member)  did  then  beat,  wound 
and  ill-treat,  in  contempt  of  the  assembly,  in 
vi(dati<UL  of  ita  dignity,  and  to  the  groat  obatruc- 
tltm  of  ita  bosinesB"  :— that  the  informa- 
tion charged  in  proper  terms  a  common  assault.. 
That  the  words,  **  in  contempt  of,  &c.,"  did  not 
constitntfl  a  separate  chat^,  or  derogate  from 
the  charge  of  assault  Reg.  v.  Macpkfnon,^^ 
L.  J.,  P.  C.  69 ;  L.  B.  3  P.  C.  268  ;  23  L.  T.  101  •, 
18  W.  B.  I05S  ;  11  Cox,  C.  C.  604. 

Putting  Hoxiom  Thing  into  Ihrink.]— A.  put 
cantharides  into  rum,  and  gave  it  to  B.  to- 
drink  ;  B.  drank  it,  not  knowing  that  the  can- 
tharides was  in  the  rum,  and  became  ill : — Held, 
that  A.  was  neither  indictable  for  an  assault,  nor 
for  a  misdemeanor  at  common  law.  Reg,  v 
Haiuon,2  Car.ft  E.912  ;  4  Cox,  C.  C.  13».  8.  P., 
Beg.  T.  WaXhd9H.\  Cox,  C.  C.  283:  Beg.  v 
i>i2ion<A,SM.ftBob.681. 

When  Asaanlt  Joatifled.]— If  a  party  is  turn 
ing  towards  the  wall  in  the  street,  at  uight,  for 


Digitized  by 


1467       GBIMINAL  LkVf—Agahut  the  Penona  of  Individvals,  1468 


a  partjenlar  occasion,  a  watchman  is  not  justi- 
fied in  collaring  him  to  prevent  him  bo  doing. 
Jiaoeh  T.  Htn^,  2  Car.  ft  P.  288.  See2  &  3 
Vict.  c.  47. 

A  person  may,  under  particolar  circam- 
stances,  ynBtity  laying  bands  on  another  in  order 
to  serve  him  with  TOOccfls.  Barrism  t.  Sodgwit, 
10B.ftC.44&;  fiH.  ft  By.  S92  ;  8  L.  J.  (o.B.) 
K.  B.  223. 

A  police-constaUe  is  not  justified  nnder  10 
Geo.  4,  c.  44,  s.  7,  in  lajong  bold  of,  poshing 
al(mg  the  highway,  and  or^ring  to  be  off,  a 
perKm  foond  by  him  conversing  in  a  crowd  with 
another,  merely  because  the  person  with  whom 
he  happens  to  be  conversing  is  known  to  be  a 
reputed  thief.  Steckan  v.  Ovrlw,  4  Car.  ft  P. 
477.        2  ft  5  Vict  c.  47. 

Ta  Pnrent  Brokw  Bettering.]— A  broker 
and  bis  man  having  levied  a  distress  for  JvaX, 
the  man  in  possessifm  was  ejected.  Tbe  owner 
of  the  goods  was  not  in  tbe  room  at  the  time  of 
the  levy,  and  it  was  not  proved  that  he  was  a 
party  to  turning  the  man  oat,  or  that  be  knew 
of  the  distress  ^ing  levied  ;  bat  on  the  broker 
and  his  aasistante  breaking  open  the  outer  door 
to  re-enter,  tbe  prisoner  strook  me  of  the 
assistants  with  an  axe  on  tbe  forehead : — Held, 
tiiat  the  prisoner  mnst  at  least  be  found  guilty 
<f  an  assault.  Bag.  t.  SaUum,  Car.  ft  M.  209. 

"b.  On  Olervymen  or  Klnlstera  of  Ballgion. 

Indietment.] — ^An  Indictment  charging  that 
the  defendant,  in  a  churchyard,  interrupted  and 
obetnicted  W.  C,  clerk,  in  reading  the  order  for 
the  biurial  of  tbe  dead  and  interring  a  corpse, 
and  nnlawfnlly,  and  by  threats  and  menaces, 
hindered  the  burial  of  the  corpse,  is  bad  in 
arrest  of  judgment,  for  not  averring  that  W.  C. 
was  a  clerk  in  holy  orders,  and  lawfully  acting 
jis  such  in  tbe  bmial  of  the  corpse,  and  for  not 
settdng  out  the  particular  threats  uid  menaces 
used.  Mem  v.  Cheere,  7  D.  ft  B.  461 ;  4  B.  ft  C. 
902  ;  4  L.  J.  (0.8.)  K.  B.  79. 

«.  Ob  P«m«  ftnd  other  OOoera  in  Bxeontlon 
of  Dutf. 

Authority  of  Ofllsar— Warrant.]— A  constable 
and  bis  assistants  who  take  a  bailiff  into  custody 
during  an  affray  to  rescue  bis  prisoner,  in  which 
the  bailiff  struck  one  of  the  assistantfl,  and  the 
prisoner  was  rescued,  are  guilty  of  an  assault  and 
a  rescue,  as  tiie  bailiff  was  authorised  by  his 
warrant  Anon^  1  Bast,  P.  C.  806. 

The  defendant  was  convicted  in  a  penalty  with 
-costs,  or  to  be  imprisoned  seven  days ;  tbe 
penalty  not  baving  been  paid,  a  warrant  was 
Issned,  under  11  12  Tict.  c.  4S,  s.  25,  for  bis 
apprehension,  addressed  "  To  tbe  constable  of  O." 
It  was  given  to  a  county  policeman  to  execute. 
While  was  attempting  to  apprehend  the 
defendant  the  defendant  resisted  and  wounded 
the  constable  : — Held,  that  a  county  policenran 
had  no  authority  to  execute  it  it  being  addressed 
to  the  parish  constable  ;  and  that  tbe  appre- 
hension was  therefore  illegal.  Iteg.  v.  Saumxert, 
36L.  J^ILC.87;  L.  K.  1  C.  0.  76;  16L.T.S31; 
16  W.  B.  763  ;  10  Cox,  C.  C.  446. 

C.  was  convicted  of  an  assault  on  two  police 
■constables  ot  the  county  police  of  Worcestershire 
in  the  execution  (rf  their  dnty,  who  were  appre- 
hcaiding  him  in  the  cil^  of  Worcester  under  a 
'warrant  issued      two  josticefi  of.  and  for  the 


county  of  Worcestershire  for  his  cc»nmitment  to 
prison  for  default  in  payment  of  a  fine,  but  not 
backed  by  any  justice  of  and  for  the  city  of 
Worcester.  Worcester  is  a  borou^  liaving  a 
separate  conunission  of  the  peace  with  exclusive 
jurisdiction,  and  a  separate  poUoe  force.  C.  was 
not  pursued  from  the  connty,  but  found  in  tbe 
city: — Held,  that  the  convicti<m  was  wrong, 
that  the  constables  were  not  acting  in  the  execu- 
tion of  their  dnty  in  so  executing  such  warrant 
Jteg.  V.  Cumpton,  49  L.  J.,  M.  C.  41 ;  6  Q.  B.  D. 
341  ;  42  L.  T.  643  ;  28  W.  B.  539 ;  44  J.  P. 
489. 

CommissionerB  of  sewers  by  a  warrant  under 

e.  7  of  12  ft  13  Vict  c.  50,  addressed  to  A.  autho- 
rised a  distress  of  E.'s  goods.  A.  handed  the 
warrant  to  B.  who  banded  it  to  C.  Tbe  latter 
entered  and  was  ejected  and  assaulted  ^  K.  K. 
was  summoned  for  an  assault  on  C.  : — field,  that 
as  tbe  warrant  was  addressed  to  A.,  C.  had  no 
authority  to  execute  it,  and  was  rightly  ejected 
byK.  ^iiMMbT..S«7<s,61L.T.&59;  68J.  P. 
727. 

 Ko  Warrant,]  —  A.  was   indicted  for 

assaulting  a  policeman  in  tbe  execntion  of  his 
duty.  It  appeared  that  the  policeman  had  gone 
into  a  public-house  wfaere  the  defendant  was 
having  high  words  with  tbe  landlady.  The 
defendant  tried  to  go  into  a  room  in  the  house 
in  which  a  guest  was,  and  tbe  policeman,  without 
being  desirod  to  do  so,  collared  bim,  and  pre- 
vented him  from  going  into  the  room,  and  A. 
struck  the  pt^cunan,  and  several  blows  passed 
on  both  sides : — ^Held,  that  if  the  jory  was  satis* 
fied  that  no  breach  of  the  peace  was  likely  to  be 
committed  by  the  defendant  on  the  gneet  in  the 
room,  it  was  no  part  of  t^e  policeman's  duty  to 
prevent  the  defendant  from  entering  it ;  but 
assuming  that  to  be  so,  if  the  defendant  used 
mon  violence  than  was  necesBarj-  to  repel  the 
assault  committed  on  him  by  the  policeman,  the 
defendant  would  be  liable  to  be  convicted  of  a 
common  assault.  Reff.  v.  Mabel,  9  Car.  ft  P.  474. 

Divers  persons  assembled  in  a  room,  entrance 
money  being  paid,  to  witness  a  fight  between 
two  persons.  Tbe  combatants  fought  in  a  ring 
with  gloves,  each  being  attended  by  a  second, 
who  acted  In  the  same  way  as  at  prize-fights. 
The  combatants  fought  for  about  fOTty  minutes 
with  great  ferocity,  and  severely  pnnisbed 
each  other.  The  police  interfered  and  arrested 
tbe  defendants,  who  were  among  the  niectators. 
Upon  the  trial  of  an  indictment  aganovt  them 
for  unlawfully  assembling  together  for  the  pur- 
pose a  prise-fight  the  Chairman  directed  tbe 
jury  that,  if  it  was  a  mere  exhibition  of  skill  in 
sparring,  it  was  not  ill^al ;  but  if  the  parties 
met  intending  to  fight  till  one  gave  in  from  ex- 
haustion or  injury  received,  it  was  a  breach  of 
the  law  and  a  piue-figbt  vhetiier  the  combatants 
fought  in  gloves  or  not,  and  left  it  to  the  jiuT  to 
say  whether  it  was  a  prite-figbt  or  not : — Held, 
that  tbe  jury  was  properly  directed.  Reg.  t. 
Orton,  39  L.  T.  292  ;  14  Cox,  C.  C.  226. 

A  man  was  summmed  to  answer  an  informa- 
tion charging  him  with  trespass  in  pursuit  of 
conies ;  as  he  did  not  appear  in  obedience  to  the 
sommons,  a  wanant  was  iMaed  for  hisapprehen- 
Sion.  A  pcdice  oflker  to  whom  the  warrant  waa 
directed,  but  not  having  it  in  his  possession, 
attempted  to  arrest  the  man,  who  thereupon 
committed  an  assault  upon  him  : — Held,  that  he 
could  not  be  convicted  upon  an  information 
charging  bim. with. sannlting  the. police  ofBcer 
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ia  the  execution  ot  his  dnty.  Codd  t.  Giie,  46 
L.  J.,  H.  C.  101 ;  1  Ex.  D.  862 ;  84  L.  T.  4$3  ; 

IS  Cox,  C.  C.  202. 

A  policeman  can  only  jnstity  stopping  and 
searching  a  cart  upon  a  highway  ondfr  25  &  26 
Tict.  c.  114,  where  he  has  good  caose  to  su«>ect 
that  the  cart  is  canying  game  which  has  been 
iinlawfolly  obtained  ;  and  upon  an  indictment 
for  assaulting  the  policeman  in  the  execution  of 
his  duty  under  such  circumstances,  it  is  necessary 
to  prove  the  existence  of  reasonable  grounds  of 
suspicion ;  where  no  reasonable  grounds  of 
sun>icion  can  be  shown,  persons  are  justified  in 
Tesuting  the  search.  Mea.  t.  Spencer,  S  F.  &  F. 
857. 

A  constable  (out  ot  the  limits  of  the  Metro- 
politan Acts)  when  he  is  clearing  a  public-house, 
is  not  acting  in  the  execution  of  his  duty  unless 
there  is  a  nuisance  or  a  disturbance  of  the  peace. 
Reg.  T.  Prebble,  1  F.  ft  F.  326. 

A  poIii»  constable,  whUst  standing  outside  the 
defendant's  house,  saw  him  take  up  a  shovel  and 
hold  it  in  a  threatening  attitude  over  his  wife's 
head,  and  heard  him  say  at  the  same  time,  "  If  it 
was  not  for  the  policeman  outside,  I  would  split 
your  head  open."  In  about  twenty  minutes' 
time  the  defendant  left  his  house,  after  saying 
that  he  would  leave  his  wife  altogether,  and  was 
taken  into  custody  by  the  constable,  who  had  no 
warrant,  when  he  had  proceeded  a  short  distance 
in  the  direction  of  his  father's  residence  ;  he 
resisted  the  constable,  and  was  tried  and  con- 
victed upon  an  indictment  charging  him  with 
assaulting  the  constable  whilst  in  the  execution 
of  his  duty  : — Held,  that  the  constable  was  justi- 
fled  in  apprehending  the  defendant,  and  that  the 
conviction  therefore  was  right,  ifay.  v.  Light, 
Dears,  k  B.  332  ;  27  L.  J.,  M.  C.  1 ;  3  Jur,  (n.8.) 
1130  ;  7  Cox,  C.  C.  889. 

The  prisoner  assaulted  a  police  constable  in 
the  execution  of  his  duty.  The  constable  went 
for  assistance,  and  after  an  interval  of  an  hour 
returned  with  three  other  constables,  when  he 
found  that  the  prisoner  had  retired  into  his 
house,  the  door  of  which  was  closed  and 
fastened;  after  another  interval  of  flftera 
minutes  the  constables  forced  open  the  door, 
entered,  and  arrested  the  prisoner,  who  wonnded 
one  of  them  in  resisting  his  apprehension; — 
Held,  that  as  there  was  no  danger  of  any  re- 
newal of  the  original  assault,  and  as  the  facts  of 
the  case  did  not  constitute  a  fresh  pursuit,  the 
arrest  was  niraal.  Beg,  v,  Mareden,  37  L.  J., 
M.  C.  80  ;  L.  R.  I  CO.  131 ;  IS  L.  T.  298  ;  16 
W.  B.  711  ;  11  Cox,  C.  C.  90. 

B.,  a  county  court  bailiff,  went  to  levy  a  judg- 
ment debt  on  W.,  and  calling  at  W.'s  door,  W, 
opened  it ;  B.  then  put  his  foot  inside  the  door, 
and  tried  to  get  in  against  the  wish  of  W.,  who 
assaulted  B.  W.  was  summoned  for  assaulting 
B.,  and  the  complaint  was  dismissed  by  &e 
justices  : — Held,  that  they  were  right,  as  B.  was 
not  in  the  execution  of  his  duty  in  attempting  to 
force  open  a  debtor's  door.  £reH«kton  v.  Wilher- 
son,  44  J.  P.  781. 

See  alto,  poet,  Appkehensioij  ahd  Akssbt 

OF  OVFESDBBS. 

 Proof  of;  at  biaL] — D.  was  indicted  for 

assMilting  a  sub-bailiff  of  a  connty  court.  The 
latter  was  endeavouring  to  apprehend  D.  imder 
a  warrant  issued  out  of  the  county  court,  when 
the  assault  was  committed,  bat  not  with  more 
violence  than  was  necessary  to  prevent  t^e 
Apprehension  >-Held,  that  the  producticm  tA  t^e 


county  court  warrant  at  the  trial  was  a  suflBcient 
justification  of  the  act  of  the  bailiff,  without 
proof  of  the  previous  proceedings  in  the  county 
court.  Reg.  v.  Davie,  L.  &  C.  64  ;  30  L.  J., 
M.  C.  169 ;  7  Jot.  (N.a.)  1040  ;  4  L.  T.  559 ; 

9  W.  B.  711  ;  8  Cox,  CO.  486. 

The  written  list  of  sentences  passed  upon  the 
prisoners  given  to  the  gaoler  by  the  clerk  of  the 
assize,  and  which  is  his  only  authority  for  their 
detention,  is  not  evidence  that  they  are  in  legal 
custody  on  an  indictment  for  assaulting  the 
turnkey  in  the  execution  of  his  duty.  mo.  v. 
Bowdm,  2  Cox,  C.  C.  169. 

Knowledge  of  Defendant.]— To  support  a 
charge  of  assanlt  on  a  constable  in  the  execution 
of  his  duty,  it  is  not  necessary  that  the  defen- 
dant should  know  that  he  was  a  constable  then 
in  the  execution  of  his  duty ;  it  is  sufficient 
that  the  constable  should  have  be^  actuallv  in 
the  execution  of  his  duty  and  then  assaulted. 
2t^.  V.  Forbee,  10  Cox,  C.  C.  362. 

ICannoT  In  which  Authority  Exsrolsed.]— 

An  excise  officer  gave  the  defendant  a  search 
warrant  to  look  at,  who  then  refused  to  deliver 
it  up,  and  a  scuffle  ensued ;  on  an  indictment 
for  an  assault,  the  question  left  to  the  jury  was, 
whether  the  officer  used  more  force  than  was 
necessary  to  recover  possession  of  the  warrant. 
JRej!  V.  Milton,  M.  &  M.  107.  S.  C,  nom.  Rex.  v. 
Mitton,  3  Car.  k  P.  31. 

One  of  the  marshals  of  the  city  of  London 
whose  duty  it  was,  on  the  day  of  a  public  meet- 
ing at  Guildhall,  to  see  that  a  passage  was  kept 
for  the  transit  to  their  carriages  of  the  members 
of  the  corporation  and  others,  directed  a  person 
in  the  front  of  a  crowd  at  the  entrance  to  stand 
back,  and,  on  being  told  by  him  that  he  coukl 
not  for  those  behind  him,  struck  him  immediately 
on  the  face,  saying  that  he  would  make  him  : — 
Held,  that  in  so  doing  the  marshal  exceeded  his 
authority,  and  that  he  should  have  confinwi 
himself  to  the  use  of  pressure,  and  should  have 
waited  a  short  time  to  afford  an  opportunity  for 
removing  the  party  in  a  more  peaceable  way. 
Imeeon  v.  Cojpe,  5  Car.  &  P.  193. 

Convietiott  for  Common  Astanlt.] — A  person ' 

was  summoned,  under  6  &  6  WilL  4,  c.  76.  s.  81, 
for  assaulting  a  constable  in  the  execution  of 
his  duty.  The  justices  dismissed  the  charge  for 
assaulting  the  officer  in  the  execution  of  his 
duty,  but  convicted  him  of  a  common  assault : — 
Held,  that  the  justices  had  exceeded  their  juris- 
diction.   Reg.  V.  Brifhlutll,  33  L.  J.,  M.  C.  156  ; 

10  Jur.  (N.S.)  677 ;  10  L,  T.  385  ;  12  W.  R.  826. 

Obstmoting  Apprehonslon  of  Felon.] — An 

innkeeper,  having  an  escaped  felon  in  his  house, 
to  the  policeman,  who  had  remarked,  "  Yon 
scouudret  how  dare  you  harbour  a  felon  1 "  said, 
"  Yon  had  better  go  and  find  him"  ;  but  he  did 
nothing,  and  the  policeman  went  upstairs  and 
saw  the  felon  make  his  escape  from  the  window  : 
— Held,  no  evidence  of  an  obstruction  of  the 
feUm's  ai^rehension.  Reg.  v.  €hreent  8  Cox, 
0.  0.  441. 

Indictment — ^Bafosin^  to  Assirt  Constable.]- — 

An  indictment  against  a  person  for  refusing  to 
aid  and  assist  a  constable  in  the  execution  of  his 
duty,  and  prevent  an  assanlt  made  upon  him 
prisoners  lit  his  custody  on  a  charge  of  felony, 
with  intent  to  readst  their  lawfol  appreh^ion, 
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is  sufficient,  without  stating  how  the  apprehen- 
sion became  lawful ;  and  it  is  enongh  if  it  states 
a  refusal  to  assist,  without  the  further  allegation 
that  he  did  not,  in  fact,  aid  and  assist.  Mtrg.  v. 
Sherlock,  35  L.  J.,  M.  C,  92  ;  L.  B.  1  C.  C.  20  ; 
12  Jur.  (N.8.)  126  :  13  L.  T.  623  ;  14  W.  E.  288  ; 
10  Cox,  C.  C.  170.  See  Beg.  v.  Brown,  Car.  A: 
U.  814. 

d;  OooMioninr  Actual  Bodily  Harm. 

Commonieation  of  Venereal  XHseaie.] — An 

indictment  for  inflicting  actual  bodily  harm  is 
sustainable  by  evidence  that  a  man,  knowing 
that  he  luw  an  infectious  disease,  has  intimacy 
with  a  ^rl  without  informing  her  of  the  fact. ' 
by  means  of  which  the  disease  was  communicated 
to  her.   Reg.  v.  Sinclair,  13  Cox,  C.  C.  28. 

An  assault  is  within  the  rule  that  fraud  vitiates 
consent,  and  therefore  when  a  man,  knowing 
that  he  bad  a  foul  disease,  induced  a  girl  of 
thirteen,  who  was  ignorant  of  his  condition,  to 
consent  to  sleep  with  him,  and  he  infected  her  : 
— Held,  that  he  might  be  convicted  of  an  in- 
decent assault.  Reg.  v.  Bennett,  4  F.  A:  F.  1 105. 
Cp.  Hegarty  v.  Skute,  4  L.  R.,  Ir.  288  ;  14  Cox, 
C.C.  145— C.  A. 

The  prisoner  was  convicted  upon  an  indict- 
ment charging  him  with  "  unlawfully  and 
maliciously  inflicting  grieTons  bodily  harm " 
upon  his  wife,  and  with  "  an  assaidt "  upon  her 
"occasioning  actual  bodily  harm,"  under  ss.  20 
and  47  respectively  of  24  k.  26  Vict.  c.  100.  It 
appeared  that  at  a  time  when  the  prisoner 
knew,  but  his  wife  did  not  know,  that  he  was 
Boflering  from  gonorrhoea,  he  had  connection 
with  her,  that  the  result  was  that  the  disease  was 
communicated  to  her,  and  that,  had  she  been 
aware  of  his  condition,  she  would  not  have  sub- 
mitted to  the  intercourse  : — Held,  by  a  majority 
of  the  court  that  the  conduct  of  the  prisoner  did 
not  constitute  an  offence  under  either  section  of 
the  statute,  and  that  the  conviction  muat  be 

Juashed.  Iteg.  v.  Bennett  (4  F.  &  F.  1105)  and 
Tegarty  v.  mine  (14  Cox,  C.  C.  124,  145)  con- 
sidered. Reg.  T.  Clarence,  68  L.  J.,  M.  C.  10 ; 
22  Q.  B.  D.  23  ;  69  L.  T.  780  ;  87  W.  E.  166  ;  16 
Cox,  C.  C.611 ;  68  J.  P.  149— C.  C.  B. 

Biding  Bi«7ele  at  Furions  Paaa.1— A  person 
riding  a  bicycle  in  a  wanton  or  furtoos  manner 
and  thereby  causing  injuries  to  any  pemm  may 
be  convicted  under  24  &  26  Vict,  c  100,  a.  35. 
Reg.  V.  Parker,  59  J.  P.  793. 

e,  Indiotment  and  Sridmoe. 

Indietment— Von-uie  of  Statutable  Word.] — 

The  24  &  25  Vict.  c.  100,  s.  18,  enacts  that  who- 
soever shall  unlawfully  and  maliciously  by  any 
means  *'  cause  "  any  grievous  bodily  hann  to  any 
person,  Jcc.,  shall  be  guilty  of  fekmy.  An  indict- 
ment framed  upon  this  section  alleged  that  "A. 
unlawfully  and  maliciously  did  'inflict'  grievous 
bodily  harm,"  not  using  the  statutable  word 
"cause"  : — Held,  that  the  indictment  was  suffl- 
dent.   Beg.  t.  Bray,  16  Cox,  C.  0. 197. 

TftlUity  ot]— An  indicbnent  for  kd.  aasanlt, 
false  imprisonment  and  rescue,  stated  that  the 
judges  cn  the  court  of  record  of  the  town  and 
cotmty  of  P.  issued  their  wnt,  directed  to  T.  B., 
one  of  the  Serjeants  at  mace  to  the  said  town  and 
county,  to  arrest  W.,  by  virtue  of  which  T.  B. 
was  proceeding  to  arrest  W.,  within  the  jurisdic*  I 


tion  of  the  court,  but  that{the  defendant  atMulted 
T.  B.  in  the  doe  execution  of  his  office,  uid 

prevented  the  arrest Held,  that  such  indict- 
ment was  bad,  it  not  appearing  that  T.  B.  was 
an  officer  of  the  court ;  and  that  there  coald  not 
be  judgment  after  a  general  verdict  on  such  a 
count  as  for  a  common  assault  and  false  fm- 

Krisonment.  because  the  jnry  most  be  taken  to 
are  found  that  the  assault  and  imprisonment 
were  for  the  cause  therein  stated,  which  cause 
appears  to  have  been  that  the  officer  was  attempt- 
ing to  make  an  illegal  arrest  of  another,  which, 
being  a  breach  of  the  peace,  the  defendant  might, 
for  anght  that  app^red,  have  lawfully  inter- 
fered to  prevent.   Sea  y.  Otmer,  6  East,  304 ; 

I  Smith,  555. 

An  indictment  charging  that  the  defendant 
made  an  assault  upon  Henry  B.  B.,  and  him  the 
said  William  B.  B.  did  beat,  wound  and  ill-treat, 
is  good,  in  arrest  of  judgment.   Reg.  v.  Critpin, 

II  Q.  B.  913  ;  17  L.  J.,  H.  C.  128  ;  12  Jur.  433. 

Against  Two.] — An  indictment  against  two 
for  an  assault  on  two,  is  bad.  Anim.,  Lofft,  271. 
And  see  Rex  v.  Burfieid^  3  Burr.  988. 

Joinder  of  Coouti.] — A  count  for  night  poach- 
ing may  he  joined  with  a  count  on  9  Gen.  4, 
c.  69,  8. 2.  for  assaulting  a  gamekeeper  autliori-sed 
to  apprehend,  and  with  counts  for  assaulting  a 
gameke^ter  in  the  execution  of  his  duty,  lutd 
for  a  common  assault.  Bern  v.  FimttcaHe,  5  C«i. 
It  P.  651. 

Beoord  is  Xridenoe.] — Where  a  d^cndant  has 
pleaded  guilty  to  an  mdictment  for  an  assault, 
the  record  is  evidence  against  him  in  an  action 
for  the  same  assault.  Reg.  v.  ^nUaine  Moreau, 
HQ.  B.  1033;  17  L.  J.,  a  B.  187  ;  12  Jur.  636. 

Proof  of  AsMoIt  on  Person  hoaring  Hame.]— 

On  an  indictment  for  an  assault  on  A.  B.,  it  is 
sufBcicnt  to  prove  that  an  assault  was  committed 
on  a  person  bearing  that  name,  although  two  per- 
sons Dore  the  same  name,  viz.,  A.  B,  the  ekler, 
and  A.  B.  the  younger,  and  the  assault  had  been 
committed  on  the  latter  on^.  Rex  v.  Peaet,  i 
B.  ft  Aid.  679. 

£  Bnminary  OoBTletioBS* 

i.  Juritdietion. 

Claim  of  Title  to  Land.] — The  power  given  to 
justices  by  24  II  26  Vict,  c  100,  s.  42,  of  sum- 
marily hearing  and  determining  charges  of 
assault  and  battery,  is,  by  s,  46,  ousted  in  any 
case  where  a  question  as  to  the  title  to  land 
arises,  and  they  cannot  in  such  a  case  convict  a 
person  for  using  more  violence  than  was  neces- 
sary. Beg.  T.  Pearton,  39  L.  J.,  M.  G.  76 ;  L.  B. 
6  Q.  B.  237 ;  22  L.  T.  126  ;  11  Cox,  C.  C.  493. 

Claim  of  Bight.]— A  person  making  a  bond 
fide  claim  of  right  to  be  present  as  one  of  the 
public  in  a  law  court  at  the  hearing  of  a  suit,  is 
not  justified  in  committing  an  assault  upon  a 
police  constable  and  an  official  who  endeavour  to 
remove  him.  Such  a  claim  of  right  does  not  oust 
the  jurisdiction  of  the  magistrate  who  has  to 
try  the  charge  of  assaalt,  and  he  may  refiue  to 
allow  cross-examination  and  to  admit  evidence  in 
respect  of  such  a  claim.  Beg,  v.  Eardley,  49  J. 
P. 551. 

And  m  catet  mift  tit,  Jvstica  of  tbk  Pucb. 
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Complaint  by  or  onbebalf  of  Partja^rioTod.] 

— A  court  of  summary  jurisiiiction  has  no  power 
to  convict  of  a  common  assault  unless  the  party 
aggriered,  or  some  one  on  his  behalf,  complains 
of  the  assault,  with  a  view  to  the  adjudication  of 
the  court  u)>on  it.  A'iekolton  v.  Sooth,  S7  "L.  J., 
M.  C.  43  ;  58  L.  T.  187 ;  16  Cox,  C.  C.  373 ;  52 
J.  P.  662. 

A  police  officer  who  appears  as  compLtinant 
on  a  charge  of  assault  at  petty  sessions  is  not  a 
par^  acting  on  behalf  of  the  person  aggrieved 
within  34  It  2h  Vict.  c.  100,  S.  42.  A  complaint 
by  or  on  behalf  of  a  person  aggrieved  by  a  com- 
mon assault,  or  affirmative  evidence  that  the 
aggrieved  person  has  declined  or  refused  to  prefer 
a  complaint,  is  necessary  to  found  the  jurisdiction 
ot  Justices  at  Petty  Sessions  to  summarily  con- 
vict an  offender  ander  24  ft  25  Vict,  c  100,  a.  42, 
and  23  &  26  Vict.  c.  SO,  s.  9.  B^.  t.  WmJOow 
JJ.,  30  L.  B.,  Ir.  633. 

Amravated  Assaolti  upon  Women  and  Cbil- 
dren.]— The  lii  &.  17  Vict.  c.  s.  1  (repealed), 
gave  jurisdiction  to  two  justices  of  the  peace, 
sitting  at  a  place  wlicre  petty  sessions  are  usually 
lielil  to  convict  persons  of  certain  assaults,  and  a 
warrant  of  commitment  in  the  general  form 
provided  by  the  11  i:  12  Vict.  c.  43,  Schedule 
<P.),  was  sufficient,  without  any  allegation  that 
the  convicting  justices  were  sitting  at  a  place 
where  petty  sessions  are  usually  held.  Alluon, 
£x  parte,  10  Ex.  561  ;  3  C.  L.  R.  319 ;  24  L.  J., 
M.  C.  73  ;  18  Jur.  1055  ;  3  W.  R.  57. 

An  information  was  laid  against  a  man  for 
assaulting  and  abusing  a  woman.  On  the  hear- 
ing before  the  magistrates,  she  gave  evidence 
tending  to  show  that  the  man  had  committed  a 
rape  on  her.  The  magistrates  conrlcted  him  of 
an  aggravated  assault,  under  16  k,  17  Vict.  c.  30. 
The  conviction  recited  the  information,  and 
found  the  assault  proved,  and  sentencal  him, 
for  his  offence,  to  be  imprisoned  in  the  house 
of  correction  for  six  calendar  months : — Held, 
that  the  conviction  for  the  minor  offence  was 
good.  Thomip»im,£ieparU,  6  Jnr.  (K^.)  1247  ; 
3  L.  T.  294.  8.  P.,  WOkiiaim  t.  Zhtttra,  3  B.  & 
S.  821 ;  32  U.  0. 162  ;  9  Jor.  (N.&)  1104  ; 
«  L.  T.  276. 

An  information  before  justices  charged  the 
defendant  with  haTlng  unlawfully  assaulted 
and  abused  a  female.  She  and  the  defendant 
were  each  represented  by  attorneys,  and  at  the 
Clearing,  while  the  attorney  for  the  woman  was 
opening  his  case,  the  attorney  for  the  defendant 
^jbject^  that  the  facts  he  had  stated  constituted 
a  case  of  rape,  and  that  the  justices  had  no 
jur^iction.  It  was  then  suggested  that  the 
case  should  be  treated  as  a  charge  of  an  aggra- 
vated assault.  The  case  proceeded,  andthe 
defendant  was  convicted  of  an  aggravated 
assault.  It  appeared  1^  affidavita  upon  an  appli- 
cation for  a  habeas  corpus,  with  a  view  to  the 
discliaige  of  the  defendant,  that  the  evidence 
■of  the  woman  was  to  the  effect  that  the  defen- 
dant had  ravished  her : — ^Hdd,  per  Pcdlock,  0.  B., 
.and  Wilde,  B.,  that  the  chuge  was  one  over 
which  the  justices  had  no  jurisdiction ;  and  that 
it  was  competent  for  the  court  to  look  at  the 
evidence  with  a  view  to  see  whether,  in  point  of 
fact,  the  case  was  within  the  jurisdiction  of 
justices.  T/unaptoa,  In  r«,  6  H.  ft  S.  193  ;  SO 
L.J.,M.C.19;  7Jar.CNA>18;  8L.T.409  ;  9 
W.  a.  203  ;  a  Cox,  C.  C.  70. 

Held,  per  Bramwell,  B.,  and  Channell,  B.,  I^t 
.the  charge  did  not  imply  more  than  a  oomlaon 
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assault,  that  the  jnstices  had  jurisdiction,  and 
that  the  court  could  not  review  the  decision  at 
the  justices  upon  the  fact.  li. 

In  order  to  support  a  conviction  for  an  aggra> 
Vated  assault  there  must  be  an  act  upon  which 
aggravation  supervenes,  and  with  which  it  is  in 
some  way  connected.  MuHday  v,  Mdideu.  38 
L.  T.  377  ;  24  W.  R.  57. 

A  man  placed  a  girl  of  eight  years  old  on  his 
knee  and  kissed  her.  About  a  quarter  of  an 
hour  afterwards,  without  asking  her  to  do  any- 
thing, or  again  touching  her,  he  exposed  hii 
pereon  and  abused  himself  in  her  presence.  The 
3ustice3  8entencedhimto  six  months"  hard  labour 
for  an  assault  of  an  a^^ravated  nature  on  a 
female,  under  24  &  25  Vict.  c.  100,  s.  43  :— Held, 
that  what  took  place  after  the  assault  was  over 
could  not  be  said  to  render  the  assault  one  of 
an  aggravated  nature  within  the  words  of  this 
section,  and  that  the  conviction  must  be  quashed. 
Ih. 

A  conviction  before  justices,  under  24  ft  25 
Vict.  c.  100,  s.  43,  should  show  facts  to  justify 
the  sentence,  and  show  and  allege  that  the 
offence  was  of  so  aggravated  a  nature  that  it 
could  not  be  adequately  dealt  with  under  b.  42. 
Sice,  In  re,  Ir.  R.  7  C.  L.  74. 

Amounting  to  Polony.]— A  party  was  con- 
victed summarily  by  two  justices  for  an  assault. 
The  act  appeared  to  have  been  done  with  intent 
to  commit  an  unnatural  offence,  or  to  solicit 
such  offence,  but  not  to  have  been  attended 
with  violence.  A  certiorari  was  moved  for,  on 
the  ground  that  the  offence,  if  committed,  was 
within  9  Geo.  4,  c.  31,  s.  29,  which  prevents 
justices  from  convicting  where  an  attempt  to 
commit  felony  appears.  The  coort  refused  to 
interfere,  as  no  excess  of  jurisdiction  appeared 
on  the  face  of  the  conviction,  and  the  evu^c& 
of  which  the  magistrates  were  the  judges,  did 
not  clearly  show  an  intention  to  commit  felonf. 
Anon.,  1  B.  ft  Ad.  382. 

Pines— Before  84  ft  85  Vlot  e.  100,  s.  48.]— 

By  9  Geo.  4,  c.  31,  s.  27,  power  was  given  to  two 
justices,  in  cases  of  assault,  to  Impose  upon  the 
offender  a  fine  not  exceeding  51.,  "  to  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  of  the  parish,  township,  or  place  in 
which  the  ofiiettce  shall  have  been  committed,  to 
be  by  such  overseer  or  officer  paid  over  to  Uie  use 
of  the  general  rate  of  the  county,  riding,  or 
division  in  which  the  parish,  township,  or  place 
shall  be  situate ; "  and  s.  35  provided  that  the 
conviction  might  be  drawn  up  in  a  given  form, 
or  in  ai^  other  form  of  words  to  the  same 
effect : — Held,  that  a  convlctitm  by  which  the 
penalty  was  ordered  to  be  paid  **  to  the  treasurer 
of  the  county  of  C,  in  which  the  offence  was 
committed,  to  be  by  him  applied  according  to 
the  directions  of  the  statute,"  or  the  party  in 
default  to  be  imprisoned  for  two  months,  was 
bad,  and  that  the  justices  were  liable  in  trespass 
for  the  imprisonment  of  the  mity  under  it. 
Ouiddoek  T.  WUbrakam,  6  C.  B.  645 ;  3  New 
Bess.  Cas.  227  ;  17  L.  J.,  M.  C.  79  ;  12  Jor.  136. 

A.  was  summoned  under  9  Geo.  4,  c.  31,  as.  27, 
33,  for  an  assault.  He  did  not  appear,  and  tht 
justices,  upon  proof  of  service,  heard  the  case 
and  convicted  A.  The  conviction  was  drawn  up, 
in  the  form  given  in  s.  35,  and  1^  it  A.  was  ad- 
judged to  forfeit  and  pay  H.  lOr.  and  11<.  tac 
costs ;  and,  in  d^olt  ox  immediate  payment,  to 
be  imprisoned  for  six  weeks,  unless  the  sum 
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should  be  aoimer  paid  ;  and  the  conviction 
directed  that  the  2t.  I0«.  ahoald  be  paid  to  one 
(rf  the  overseers  of  the  parish  within  which  the 
offence  waa  committed,  and  the  1  li.  6d.  to  the 
party  aggrieved.  And  directly  thereafter,  no 
payment  being  made,  the  joBtices,  in  the  absence 
of  A.,  and  without  further  summons,  issued  a 
warrant  of  commitment  for  default  of  payment ; 
— Held,  that  the  commitment  was  legaL  Arnold 
T.  Simtdale,  2  El.  &  BL  fiSO  ;  22  L.  J.,  M.  C.  161 ; 
17  Jar.  U57. 

Beguiling  BeoogiilsuieM.1— An  information 

was  laid  against  a  person  for  an  assault  and 
battery,  and  a  summons  issued  against  him  for 
that  offence.  At  the  hearing,  the  justices  dis- 
missed the  information,  and  gave  him  a  certi- 
ficate, but  they  ordered  him,  in  respect  of  the 
cbatfre,  to  enter  into  his  own  recognizance  in  50!. 
to  keep  the  pence  for  six  months  : — ^Eeld,  that, 
notwitDStanding  the  justices  dismissed  the  in- 
formation, they  were  legally  jostified  in  requiring 
a  recognizance  to  keep  the  peace.  JDavi*,  Ik 
parte,  24  L.  T.  547. 

ii.  Searing  and  OBrti^fieate. 

CompUiBant  or  Iiiimnut.7n>t6iti]ic  agalnit 

Bearing.] — An  information  made  before  a  ma- 
gistrate stated  that  the  informant,  having  been 
assaulted  and  beaten  by  another  person,  prayed 
that  he  might  be  bound  over  to  keep  the  peace 
towards  him.  On  the  magistrates  before  whom 
the  case  was  heard  proceeding  to  deal  with  the 
merits  of  the  question  of  the  assault,  the  informant 
motested  against  their  adjudicating  upon  it : — 
Hehl|  that  the  justices  had  no  juriscliction  to 
convict  summarily  the  offending  party  of  the 
assault  against  the  willof  the  informant,  as  under 
9  Geo.  4,  c.  31,  s.  27,  the  jnsUcee  bad  no  jurisdic- 
tion to  convict  of  an  assault  unless  the  party 
a^rieved  complained  ttf  that  assault  before  them 
with  a  view  to  their  adjudicating  moa  it.  Sea. 
V  Deny  or  Totnfi  JJ.,  2  L.,  M.  &  P.  230  ;  20  L. 
J.,  M.  C.  189 ;  15  Jur.  227. 

Hearing,  Wliat  is.] — A  party  having  been 
summoned  before  two  justices  under  9  Oco.  4, 
c.  31,  B.  27,  for  an  assault,  and  having  anpeared 
and  pleaded  not  guilty,  the  complainant  declined 
to  proceed,  stating  that  he  meant  to  bring  an 
action.  The  justices  thereupon  dismissed  the 
complaint,  and  gave  the  defendant  a  certificate 
as  follows  : — "Wedeemed  the  offencenot  proved, 
inasmuch  as  the  comphtinant  did  not  offer  any 
evidence  in  support  ot  the  information,  and  have 
accordingly  dismissed  the  complaint ; " — Held, 
that  what  passed  before  the  justices  constituted 
a  hearing,  and  that  the  certificate  was  a  complete 
bar  to  an  action  for  the  assault.  Tunnicl^e  v. 
Tedd,  6  C.  B.  668 ;  17  L.  J.,  M.  C.  67. 

A.,  havii^  laid  an  information  against  B.  for 
an  assault,  under  9  Geo.  4,  c.  31,  took  out  a  sum* 
XQonfl,  which  was  served  on  B.,  but  before  the  day 
fixed  for  Uie  hearing,  gave  notice  to  B.  that  the 
snnunons  was  withdrawn,  and  also  to  the  magis- 
trate's clerk  that  he,  A.,  should  not  attend  on  the 
day.  B.,  however,  attended  on  the  day,  and 
<dainied,  in  the  absence  of  the  complainant,  to 
have  the  charge  dismissed,  and  to  have  granted  a 
certificate  of  dismissal,  pursuant  to  the  statute. 
The  justices  dismissed  the  charge,  and  granted  a 
certificate,  which  stated  the  above  facts : — Held, 
that  what  was  done  amounted  to  a  hearing  within 
8  Geo.  4,  c.  31,  B.  27,  and  that  the  certificate 
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accordingly  was  a  bar  to  an  action  for  the  same 
assault.  jBradihato  v.  Vavghton,  9  C.  B,  (ka.> 
103  ;  30  L.  J.,  C.  P.  93  ;  7  Jur.  (S.8.)  468  ;  3  L. 
T.  373  ;  9  W.  B.  120. 

A  prisoner  was  charged  witha  common  assault 
before  a  stipendiary  magistrate,  and  the  char;^ 
was  dismissed,  but  the  magistrate  declined  to 
grant  a  certificate  of  dismissal.  The  prisoner  was 
Bubscqnently  indicted  for  the  assault  along  with 
three  alleged  acts  of  intimidation.  At  the  trial, 
it  was  objected  that  the  charjn;  of  assault  had 
already  been  dealt  with  : — Held,  that  the  charge 
had  not  been  heard  on  the  merits,  and  the  objec- 
tion was  overruled.  Beg.  v.  Bdmondea,  59  J.  P. 
776. 

 Action  brought — Power  of   Court  tft 

Inquire.]— A  certificate  under  24  k.  25  Vict,  c 
100,  8.  44,  of  the  dismissal  by  a  magistrate  of  a 
chai^  ot  assanlt,  can  only  be  granted  where 
there  has  been  a  hearing  "  upon  the  merits,"  uid 
both  parties  have  attended  before  the  magistrate, 
and  there  has  been  a  proper  inquiiy  into  tte 
facts  of  the  case.  Where,  therefore,  a  prosecutor 
gave  notice  to  a  person  against  whom  he  had 
obtained  a  summons  for  an  assault,  that  he  should 
not  attend  before  the  magistrate  or  offer  evidence 
in  support  of  the  summons,  and  did  not  in  fact 
attend  or  offer  evidence,  but  the  person  chai^ 
attended  and  obtained  from  the  magiistrate  a 
certificate  of  dismissal  under  the  above  section 
— Held,  that  there  had  not  been  a  hearing  upon 
the  merits  ;  that  the  magistrate  had  no  jurisdic- 
tion to  grant  the  certificate ;  and  that  the  ofs- 
tificate  was  therefore  no  bar  under  s.  46  to  a 
subsequent  action  in  the  county  court  to  recover 
damages  in  respect  of  the  same  assault : — Held, 
further,  by  Lord  Esher,  M.R.  (Lord  Coleridge, 
C.J.,  doubting),  that  upon  the  trial  of  the  action 
in  the  county  court  the  judge  had  power  to 
inquire  into  the  validity  of  the  certificate,  and  to 
consider  whether  the  magistrate  in  granting  it 
had  acted  within  his  jurisdiction.  R^d  v.  Xtitt, 
59  L.  J.,  Q.  B.  311  ;  24  Q.  B.  D.  669  ;  63  L.  T. 
635  ;  38  W.  R.  621  ;  54  J.  P.  599. 

Certiileate— To  what  O&BMSa  Bar.] — ^Where. 
under  9  Gea  4,  c.  31,  ss.  27—29,  a  complaint  of 
assault  or  battery  has  been  made  to  two  justices 
of  the  peace,  who  dismissed  the  complaint  and 
gave  the  party  a  certificate  accordingly,  the  cer- 
tificate may  be  pleaded  in  bar  to  an  indictment 
founded  on  the  same  facts,  charging  assault  and 
battenr,  accompanied  by  malicious  cutting  and 
wounding,  so  as  to  cause  grievous  or  actual  bodily 
harm.  Beg.  v.  MHngtmt,  1  B.  ft  8.  688  ;  SI  L. 
J.,  M.  C.  14  ;  8  Jur.  (n.8.)  97 ;  6  L.  T.  284 ;  10 
W.  R.  IS  ;  9  Cox,  C.  0.  86.  Bee  Beg.  t.  StaHtMy 
5  Cox,  C.  C.  324. 

A  previous  summary  conviction  for  an  assault 
under  24  &  25  Vict,  c  100,  s,  46,  is  not  a  bar  to 
an  indictment  for  manslaughter  of  the  party 
assaulted,  founded  npon  the  same  facts.  Btg.  v. 
MorrU,  36  L.  J.,  M.  C.  84  ;  L.  R.  1  C.  0.  90 ;  16 
L.  T.  636  ;  15  W.  E.  990 ;  10  Cox,  C.  C.  480. 

A  man  and  his  wife  having  each  been  struck 
by  the  defendant,  summoned  him  before  justioes 
for  the  assaults.  The  justices,  after  hearing  the 
case,  merely  fined  him  for  the  assault  on  the  man, 
bat  committed  him  to  prison  for  fourteen  days  in 
respect  of  the  assanlt  on  the  woman,  who  was 
much  hurt.  He  paid  the  fine  and  suffered  the 
imprisonment.  An  action  having  been  after- 
wards brought  against  bim  for  the  injuries  to  the 
wife,  be  set  up  Us  conviction  and  imprisonment 
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as  a  release,  niulcr  34  &  25  Yict.  c.  100,  s.  45. 
The  plaintiffs  contcntlcd  that  he  htul  be?n 
punished  only  for  a  common  nssnult,  and  not  for 
the  distinct  offence  of  an  aggravated  a'^sault,  and 
that,  therefore,  the  action  in  respect  of  the  more 
serious  injury  was  not  "ft^r  the  same  cause" 
within  the  meaning  of  the  section.  The  court 
thoi^ht  that  the  whole  caoe  being  before  the 
josticcs,  they  had  power  to  deal  with  it  as  an 
aggravated  assault,  and  had  so  treated  it ;  and 
therefore  the  defendant  was,  by  b.  45,  released 
from  the  action.  Holden  v.  Xing,  46  L.  J.,  Ex. 
76 ;  35  L.  T.  479  ;  25  W.  B.  62. 

A  man  assaulted  a  wife,  and  for  soch  assaalt 
was  fined  by  the  justices  under  24  tc  25  Vict,  c 
100,  and  paid  the  fine  : — Held,  that  an  action  by 
the  husband  in  respect  of  the  consequential 
damage  to  himself  by  reason  of  the  assault  on 
his  wife  was  barred  under  8.  45.  Matjjer  r. 
Brmon,  45  L.  J.,  C.  P.  203  ;  1  C.  P.  D.  97 ;  84  L. 
T.  254  ;  24  W.  R.  SCO. 

Conviction  for  on  assault  is  a  bar  to  an  indict- 
nient  for  feloniously  stabbing  in  the  same  trans- 
action. Rtg.  V.  Walker,  2  M.  &  Kob.  446. 

Where  ao  assault  is  committed  by  a  servant 
acting  in  the  coarse  of  his  employment,  the 
liability  of  the  master  is  not  affected  by  the  fact 
tliat  the  servant  has  been  released  from  all 
further  proceedings  for  the  same  cause  under  the 
provisions  of  section  46  of  the  Offences  against 
the  Person  Act,  1861.  Btjer  v.  Munday,  64  L.  J., 
Q.  B.  448 ;  [1895]  1  Q.  B.  742  ;  14  K  306  ;  72 
L.T.448  ;  43  W.  B.  440  ;  69  J.  P.  276— C.  A. 

  Api^ioatioii  for— Time.] — ^A  certificate 

applied  for  by  the  party  entitled,  five  days  after 
a  complaint  luid  been  dismissed,  and  granted  two 
days  after  the  application,  but  dated  as  of  the 
day  apon  which  the  complaint  was  made,  is 
made  ont  forthwith,  and  la  a  good  defence  to  a 
subsequent  action  for  the  same  aasanlt.  Qntar 
V.  Hetkerington,  I  El.  i:  EL  802  ;  28  L.  J.,  M.  0. 
198 ;  5  Jnr.  (N^.)  986 ;  7  W.  fi.  413 ;  8  Cox,  C. 
C. 175. 

 Orantisff  li  a  Xinistarial  Aot]— The 

grantinga  certificate  of  dismissal  of  the  complaint 
is,  when  a  case  is  brought  within  b.  27  of  the  9 
Oeo.  4,  c.  31,  a  ministerial,  not  a  judicial  act,  and 
a  magistrate  is  therefore  bound  togrant  it.  Han- 
cock V.  StnMt,  1  El  ft  El.  795 ;  28  L.  J.,  M.  C. 
1»6 ;  6  Jur.  (K.a.)  983  ;  7  W.  B.  422 ;  6  Cox,  C.  C. 
172. 

The  certificate,  if  drawn  op  forthwith  and  de- 
livered to  the  party  against  whom  the  complaint 
is  preferred,  is  a  good  bar  to  a  subsequent  action 
for  the  assault,  though  not  drawn  up  in  the  pre- 
sence of  the  parties,  or  applied  for  by  the  party 
agaiiut  whom  the  complaint  was  preferred.  lb. 

 neadlng.]— To  an  action  for  an  usault, 

the  defendant  pleaded  that  he  had  heea  Bum- 
moned  by  the  plaintiff  before  a  magistrate,  who 
convicted  him  in  the  costs  of  the  complainant 
and  hearing,  which  he  had  paid.  At  the  trial 
the  magistrate's  clerk  produced  his  note-book, 
by  which  it  appeared  that  the  magistrate  had 
merely  ordered  the  defendant  to  enter  into  his 
xecognizances,  and  pay  the  expenses  thereof  ; 
the  clerk  also  said  In  such  cases  no  conviction 
was  ever  drawn  up  : — Held,  that  the  plea  was 
bad,  and  did  not  disclose  a  defence  under  24  & 
25  Vict,  c  100,  8.  45  ;  that  it  was  not  proved  ; 
and  that,  even  if  there  was  a  conviction,  the 
proper  proof  was  not  adduced.  Sartlep  r.  SUd' 


marsh,  35  L.  J.,  M.  C.  2.-.5 ;  1  H.  &  R.  607 ; 
L.  R.  1  C.  P.  553  ;  12  Jur.  (N.a.)  502  ;  14  W.  R. 
862. 

If  a  party  is  charged  before  two  magistrates 
with  an  assault,  and  they  dismiss  the  couiplnint, 
giving  him  a  certificate,  he  cannot  avail  himself 
of  this  certificate  as  a  defence  to  an  action  for 
the  same  assault,  unless  it  is  specially  pleaded. 
Harding  v.  King,  6  Car.  &  P.  427. 

To  an  action  of  assault  and  battery,  a  certifi- 
cate, under  24  k,  25  Vict.  c.  94,  s.  44,  may  be 
pleaded,  together,  with  a  plea  that  the  assaalt 
was  committed  in  order  to  prevent  a  breach  of 
the  peace.  Lawler  v.  Kelltf,  16  Jr.  C  L.  B., 
App.  1. 

 Proof  of~Frimi  faoie  only  one  Assault 

on  one  Bay.]— When  an  assault  charged  in  an 
indictment  and  that  referred  to  in  a  certificate  of 
dismissal  by  a  magistrate  appear  to  have  been  on^ 
the  same  day,  it  is  prima  falcie  evidence  that  thcy- 
are  one  and  the  same  assault,  and  it  is  incumbent 
on  the  prosecutor  to  show  that  there  was  a . 
second  assault  on  the  same  day,  if  he  alleges  that  - 
such  is  the  case.  It^.-v.  Wettlei/,11  Cox,C.C.  13i».. 

The  appearance  of  the  defendant  before  the  - 
magistrate,  the  recital  in  the  certificate  of  tiie  ~ 
fact  of  a  complaint  having  been  mode,  and  of  a 
summons  having  been  issued,  are  sufflcient  evi- 
dence of  those  facts.  lb. 

Order  to  pay  CMtt—Bar  to  Sabseqoent . 

Aotion.] — A  convictitHi  of  a  defendant  for  un- 
lawfully wonndii^,  and  his  being  sentenced' 
therefore  to  term  (rf  Imprisonment,  and  to  pay  a 
sum  of  money  to  the  prosecutor  of  the  indictment^ 
for  his  necessary  costs  of  the  prosecution,  and  a. 
moderate  allowance  for  his  loss  of  time,  pursuant 
to  24  &  25  Vict,  c  100,  s.  74,  form  no  bar  to  his 
subsequently  suing  the  defendant  for  the  same 
assault,  and  lecovering  damages  for  his  bodily 
suffering  and  medical  expenses  occasioned  there* 
1^.   ZcnM  T.  .SToruurf  A,  13  L.  T.  297. 

7.  Trial. 

BidletBUiit  —  Joindar  of  Oonnti.]  —  Cnder- 
1  Vict.  c.  85,  88.  2  and  4,  the  offences  of  stabbing  - 

with  intent  to  murder  and  with  intent  to  do. 
grievous  bodily  harm  may  be  included  in  one- 
indictment,  though  the  punishments  are  different.. 
And  the  prosecution  will  not  be  put  to  their.' 
election,   iiiy.  v.  Sirange,  8  Car.  &  P.  172. 

PriioiMr  must  ?lead  to  Telony.]— Where  a. 
prisoner  is  indicted  for  feloniously  catting  and 
wounding,  he  will  not  be  permitted  to  plead 
guilty  to  a  common  assaalt  merely.  He  must 
plead  to  the  felony,  and  if  no  evidence  of  thet 
felony  is  offered  he  may  be  acquitted  of  the 
felcmy  and  found  guilty  of  the  assault  on  his  own 
confession.   Reg.  t.  CalverU,  8  Car.  tL  K.  201. 

When  Terdiet  for  ITnlawfslly  Wounding  ii 
Snstainable.] — ^A.,  an  nndcr  servant,  who  had 
lost  his  right  arm,  was  beaten  by  B.,  an  upper 
servant,  for  misconduct.  A  took  out  a  knife 
and  wounded  B. :— Held,  on  a  trial  for  feloniously 
wounding,  that  if  A.  did  this  in  self-defence  only 
he  ought  to  be  acquitted ;  but  if  A.  used  more 
violence  than  was  necessary  for  that  purpose  he 
ought  to  be  convicted  of  the  misdwneanor  o£ 
wounding  only  umier  14  ii  15  Vict  o.  12,  s.  6. 
Reg.  V.  Huraiejf,  3  Car.  ft  K.  142. 

The  statut?  14  ft  16  Vict.  c.  19,  b.  6,  only 
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applies  where  thfi  imlictment  alleges  a  felonious 
cutting,  stabbing  or  wounding.  t\>Qii  an  indict- 
ment  chargiug  n  felonious  ehooting  with  intent 
to  do  grievous  bodily  harm,  and  doing  grievous 
bodily  barm  with  intent  to  do  grieTons  bodily 
harm,  it  is  not  competent  for  the  jury  to  conTict 
of  unlawfully  wounding.  Jt^.  v.  ^filler,  14 
Cox,  C.  C.  35ti. 

To  supi)ort  a  verdict  of  guilty  of  unlawfully 
wounding,  under  14  ii  15  Vict.  c.  19,  s.  6,  the  act 
must  be  done  as  well  maliciously  as  anlawfoUy. 
Beg.  V.  Ward,  41  L.  J.,  M.  C.  69 ;  L.  B.  1  C.  C. 
356  ;  26  L.  T.  43  ;  20  W.  B.  392  ;  12  Cox,  C.  C. 
123. 

A  man,  who  was  jealous  of  persons  going  in 
pursuit  of  wild-fowl,  fired,  while  the  prosecutor 
was  on  the  water  in  his  punt  in  pursuit  of  wild- 
fowl about  twenty-five  yards  off,  to  frighten  and 
deter  him  from  again  coming  into  the  creek  for 
the  purpose  of  fowling.  As  the  prosecutor  slewed 
his  punt  round,  he  was  struck  by  the  shots  from 
tiie  prisoner's  gun  ;  but  it  he  had  not  slewed  the 
boat  round  the  shot  would  not  have  struck  him  : 
— Held,  that  a  conviction  for  unlawfully  and 
m&licioiiBly  wonndiug  the  prosecutor  under  14  & 
16  Vict.  c.  99,  8. 6,  was  supported  by  the  evidence. 
Ih. 

On  what  Connt  Verdict  Sntered.]~To  an  in- 
dictment for  stabbing,  was  added  a  count  for  a 
common  assault.  The  trial  had  considerably 
advanced  before  this  was  discovered,  and  the 
judge  allowed  the  case  to  proceed,  and  left  it  to 
the  jury  without  noticing  the  count  for  the 
common  assault.  The  jury  returned  a  verdict 
of  guilty,  which  was  entered  on  the  count  for 
stabbing  with  intent  to  do  grievous  bodily  harm. 
The  jufiges  held  the  conviction  right.  Meg.  v. 
Jones,  8  Car.  &  P.  776  ;  2  M.  C.  C.  y4. 

An  indictment  contained  counts  charging  an 
assault,  and  unlawfully  nnd  maliciously  inflict- 
ing grievous  boilily  harm,  and  also  a  count  for  a 
common  a.ss&ult.  At  the  trial  evidence  was 
given  that  the  prisoner  inflicted  serious  bodily 
injuries  upon  the  prosecutor.  The  jury  found 
the  prisoner  guilty  of  an  aggravated  assault 
without  premeditation,  and  that  it  was  done 
under  the  influence  of  passion  : — Held,  that  the 
verdict  was  rightly  entered  on  the  reconl  on 
the  counts  charging  an  assault  and  unlawfully 
and  maliciously  infiicting  grievous  bodily  harm. 
Sea.  V.  Sparrow,  Bell,  C.  C.  298  ;  30  L,  J.,  M.  C. 
43 ;  6  Jnr.  CN.S.)  1122  ;  3  L.  T.  445  ;  9  W.  B.  58  ; 
8  Cox,  C.  C.  393. 

On  what  Indictments  Conviction  for  Common 
.Auanlt  Sutainable.^ — Upon  a  count  for  assault- 
ing, beating,  wounding,  and  occasioning  actual 
bodily  harm  against  the  statute,  the  prisoner 
may  be  convicted  of  a  common  assault.  Heg.  v. 
Oliver,  Bell,  C.  C.  2S7  ;  3U  L.  J.,  M.  C.  12;  « 
Jur.  (N.8.)  1214  ;  3  L.  T.  311  ;  9  W.  It.  60 ;  8 
Cox,  C.  C.  384. 

Upon  an  indictment  charging  the  defendants 
in  the  first  count  with  infiicting^  grievous  bodily 
harm  ;  in  the  second  count  with  unlawfully  and 
maliciously  cutting,  slabbing  and  wounding ; 
and  in  the  third  count  with  assaulting  and 
occasioning  actual  bodily  harm  ;  the  jury  re- 
turned a  verdict  of  guilty  of  a  common  assault. 
The  chairman  dcchned  to  take  that  verdict,  on 
the  ground  that  a  commcm  assault  was  not 
included  in  the  indictment,  and  told  the  jury 
to  reconsider  their  verdict.  The  jury  then  found 
tbp.  defendants  guilty,  and  a  verdict  was  entered 


of  guilty  of  an  assault  occasioning  bodily  harm, 
whurcupoii  the  chairman  soiitL'uceil  the  prisoners: 
— Held,  that  the  first  venlict  ouglit  to  have  been 
taken,  and  that  the  second  ought  not,  and  that 
the  prisoners  ought  not  to  undergo  the  sentence; 
that  there  had  been  a  mis-trial,  and  that  a  venire 
de  novo  should  issue.  2lr{/.  v.  Ytaitun,  L.  &,  C. 
81  ;  31  L.  J.,  M.  C.  70;  7  Jur.  (N.s.)  1128;  B 
L.  T.  329  ;  10  W.  B.  64  :  9  Cox,  C.  C.  91. 

If,  on  an  indictment  for  abduction  on  9  Geo.  4, 
c.  31,  a.  19,  the  jury  was  not  satisfied  that  the 
prisoner  was  actuated  by  motives  of  lucre,  and 
they  were  satisfied  that  he  used  force  to  the 
person  of  the  lady  in  taking  her  away,  and  that 
he  took  her  away  agaiast  her  consent,  they 
might  convict  him  of  an  assault  under  7  Will.  4 
4: 1  Vict.  c.  85,  s.  11.  Htv.  v.  £arratt,  9  Car.  jc 
P.  387. 

An  indictment  chai^ied  the  prisoner  in  a  first 

count  with  unlawfully  and  maliciously  wound- 
ing, and  in  the  second  count  with  unlawfully 
and  maliciously  inflicting  grievous  bodily  harm. 
The  jury  found  the  prisoner  guilt)-  of  an  assault; 
— Held,  that  he  coukl  be  properly  convicted  o£ 
an  assault  on  the  indictment  under  24  &  25  Vict, 
c.  100,  s.  20,  as  the  offences  charged  were  mis- 
demeanours, and  each  of  them  necessarily  included 
the  lesser  misdemeanour  of  an  assault.  Iteg.  v. 
Taylffr,  Itcg.  v.  Canwell,  38  L.  J.,  M.  C.  106 ; 
L.  R.  1  C.  C.  194 ;  20  L.  T.  402  ;  17  W.  B.  623 ; 
11  Cox,  C.  C.  261. 

Two  were  indicted,  under  24  &  25  Vict.  c.  96, 
s,  42,  for  feloniously  assaulting  the  prosecutor 
with  intent  to  rob  him.  The  jury  found  them 
guilty  of  an  assault,  but  negatived  the  intent 
charged : — Held,  that  they  could  not,  upon  this 
indictment  and  finding,  be  convicted  of  a 
common  assault.  Jteg.  v.  Wilkea,  12  Cox,  C.  C. 
240. 

A.  presented  a  loaded  pistol  at  B..  but  was 
prevented  from  pulling  the  trigger  : — Held,  that 
A.  could  be  properly  convicted  of  this  a^ult, 
on  an  indictment  for  feloniously  attempting  to 
discharge  loaded  onus  St  B.  Reg.  v.  St.  Giurgr, 
9  Car.  &  P.  483. 

B.  was  indicted,  with  three  others,  for  an 
assault  with  intent  to  do  some  grievous  bodily 
harm.  It  was  proved  that  he,  with  the  other 
prisoners,  had  assaulted  the  prosecutor,  and 
afterwards  they  bod  returned  together  and 
picked  up  some  stones.  Then  B.  withdrew, 
and  the  other  prisoners  threw  the  stones  and 
wounded  the  prosecutor.  The  jury  found  the 
three  prisoners  who  threw  the  stones  guilty  of 
the  felony,  and  B.  guilty  only  of  a  common 
assault :— Held,  that  B.  was  rightly  convicted. 
Beg,  V.  PhiUipt,  3  Cox,  C.  C.  225. 

 In  Cmm  of  Bohbny.]— ante,  cols. 

1377, 1378. 

Jury  Bischai^ed — ^Prisoner  Pleading  Guilty 
to  Common  Aisaalt.] — On  an  indictment  for  a 
felonious  assaidt,  the  jury,  being  unable  to  agree 
as  to  the  felonious  intent,  was  discharged  hy 
arrangement,  in  order  that  the  prisoner  might 
plead  guilty  to  a  common  assault  with  a  view  to 
compensation.  Beg.v.Boxburg'k,\2C(yx^C.0.9. 

Passing  Sentence — Action  Fending.] — The 
court  will  not  pass  sentence  on  a  defendant  for 
an  assault  where  the  prosecutor  baa  an  action 
pending  for  the  siune  assault,  ev^  if  the  piose- 
cutor  offers  to  discontinue  the  action.  Mex  v. 
JfoAm,  4  A.  &  E.  676. 
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D.  BESTIALITY  AND  SODOMY. 

WliAt  Ooutttatol.] — Proof  of  injectio  seminis, 
as  well  as  penetration,  was  essential  on  an  indict- 
ment for  sodomy.  Jt^x  v.  Buffin,  1  East,  P.  C. 
437  ;  K.  &  R.  365. 

But  since  9  Geo.  4,  c  31,  b.  18,  the  crime  is 
complete  if  the  jur;  is  satisfied  that  penetration 
took  place.  Rex  v.  Beektpear,  1  M.  C.  C.  342  ; 
Seas  Y.  Ctaint,  6  Car.  k  P.  351. 

To  constitute  the  offence  of  sodomy,  the  act 
.must  f)e  in  that  part  where  sodomy  is  usually 
committed  ;  for  the  act  in  a  child's  mouth  docs 
not  constitute  the  offence.  Rlx  t.  Jaeohi,  R.  & 
B.  331. 

A  fowl  is  an  animal  within  the  meaning  of 
8.  61  of  the  24  &  25  Vict,  c  100.  Beg.  t.  Bjvwn, 
69  L.  J.,  M.  C.  47 ;  24  Q.  B.  D.  367  ;  61  L.  T. 
594  ;  88  W.  B.  95  ;  16  Cox,  C.  C.  716 ;  54  J.  P. 
408— C.  C.  B. 

An  unnatural  connection  with  an  animal  of 
the  fowl  kind  was  not  sodomy  before  9  Geo.  4, 
c.  31,  B.  15,  a  fowl  not  coming  under  the  term 
"beast:"  [the  words  of  the  9  Geo.  4,  cl  31,8. 16, 
were  "  any  animal "]  :  and  it  was  agreed  clearly 
not  to  be  sodomy  when  the  fowl  was  so  small 
that  its  private  parts  would  not  admit  those  of 
a  man,  and  were  torn  in  the  attempt.  Hex  v. 
Midreaty,  3  Buss.  C.  ft  M.  250. 

OxoH  bdeosnsy.] — On  the  tme  construction 
of  the  11th  section  of  the  Criminal  Law  Amend- 
ment Act,  1885,  any  male  person,  who  procures 
or  attempts  to  procnra  the  commission  any 
njale  person  of  any  act  of  gross  indecency  willi 
himself  the  iirst-nomed  male  person,  comes 
within  the  language  of  the  section,  and  is  guilty 
of  a  misdemeanour  thereunder.  Beg.  y.  Jonet, 
65  L.  J.,  M.  C.  28  ;  [1896]  1  Q.  B.  4  ;  73  L.  T. 
684  ;  44  W.  B.  110 ;  18  Cox,  0.  C.  207 }  fiO  J.  P. 
89— C.  C.  B. 

Indictment.] — An  indictment  for  bestiality, 
which  describes  the  animal  as  a  certain  animal 
called  a  biteb,  is  sofflcieutly  certain,  although 
the  females  of  foxes  and  some  other  animals  are 
called  bitches,  as  well  as  the  female  of  the  dog. 
Beg.  T.  Allen,  1  Car.  &  K.  495. 

Indictment  against  two,  charging  that  they, 
being  persona  of  wicked  and  unnatural  dispo- 
sitions, did,  in  an  open  and  a  public  ^lace,  un- 
lawfully meet  together,  with  the  intent  of 
committing  with  ^ch  other,  openly,  lewdly,  and 
indecently  in  that  public  place,  divers  nasty, 
wicked,  filthy,  lewi^  beastly,  unnatural,  and 
sodomitical  practices,  and  then  and  there  unlaw- 
fully, wickedly,  openly,  lewdly,  and  iudecentiy, 
did  commit  with  each  other,  in  the  sight  and 
view  of  divers  of  the  liege  subjects,  in  the  said 
public  place  there  passing,  divers  such  practices 
as  aforesaid,  is  bad,  in  arrest  of  judgment,  for 
want  of  a  real  certainty.  Beg.  y.  Bowed,  2  G. 
iiD.618;  3Q.B.180;  11  L.J.,M.C.74;  6Jur.396. 

Who  Guilty  of,] — Where  an  adult  and  a  bey 
of  twelve  years  of  age  commit  an  unnatural 
offence,  the  adult  being  the  pathic  may  be  con- 
victed.  Beg.  v.  Allen,  1  Den.  C.  C.  864  ;  T.  & 
M.  55  ;  2  Car.  &,  K.  869  :  18  L.  J.,  M.  C.  72 ;  13 
Jur.  108  ;  3  Cox,  C.  C.  270. 

Crime  committed  long  before  Complaint  made.] 

— Where  a  long  period  of  time,  nearly  two  years, 
has  elapsed  from  the  time  of  committing  the 
offence  of  bestiality  before  complaint  is  made 


to  the  justices,  the  case  will  not  be  permitted 
to  go  to  the  jurj'.  Beg.  v.  BobiM,  1  Cox.  C.  C. 
114. 

Xvidenn.] — It  is  not  allowable  to  show  that 
the  prisoner  has  a  general  disposition,  or  a 
natural  inclination  to  commit  the  same  kind  of 
offence  as  Uiat  chargetl  against  him.  JIra  t. 
Gile,  it  U.  251. 

A  married  woman  who  consents  to  her  hus- 
band's committing  an  unnatural  offence  with 
her,  is  an  accomplice  in  the  felony,  and,  as  such, 
her  evidence  requires  confirmation,  although 
consent  or  non-consent  is  quite  immaterial  to 
the  offence.   Beg.  v.  Jellyman,  8  C».  ft  P.  604. 

Verdict  of  Jury.]— On  an  indictment  against 
a  prisoner  charging  him  with  the  capital  offence 
of  bestiality,  the  jury  could  not  find  him  guilty 
of  an  assault  under*?  Will  4  &:  1  Vict.  c.  85^ 
s.  11 ;  but  if  they  acquitted  htm  of  the  capital 
charge  he  might  be  detained  in  custody,  and 
indicted  for  a  misdemeanour,  in  attcmptii^  to- 
commit  a  felony.   Beg.  v.  Eato»,  8  Car.  &  P.  417. 


E.  CONCEALMENT  OF  THE  BIBTH  01" 

CHILDREN. 

1.  Offence,  1482. 

2.  Indictment,  1486. 

1.  The  Ofpbncb. 

What  ii  A  "Child."]— On  an  indictment  for 
concealing  the  birth  of  her  child,  it  appeared 
that  the  prisoner  had  been  confiaed  of  a  child 
which  had  not  attained  to  seven  months  from 
conception,  it  had  never  lived,  and  was  sli^tly 
malformed  ;  it  was  left  to  the  juty  to  aay  whether 
the  offspring  had  so  far  matured  as  to  become  a  - 
child,  or  was  only  a  foetus,  or  the  unformed  sub* 
ject  of  a  premature  miscarriage.  Beg,  v.  Hewett, 
4F.&F.  1101. 

A  foetus  not  bigger  than  a  man's  finger,  but 
having  the  shape  of  a  child,  is  a  child  within  the  - 
statute.   Reg.  v.  Oilmer,  9  Cox,  C.  C.  606. 

On  a  charge  of  concealment  of  birifa,  it  most' 
appear  that  the  child  had  gone  such  a  time  in 
its  mother's  womb  that  it  would  in  the  ordinary 
course  of  things,  when  born,  have  hott  a 
fair  chance  of  life.  Under  seven  months  it 
may  be  fairly  presumed  tliat  it  would  not  be 
bom  dive.  Reg.  v.  Berriman,  6  Cox,  C. 
388. 

Pnrpoio  of  9  Oeo.  4,  c.  31,  t.  14.] — The  con- 
cealment sought  to  be  checked  by  9  Geo.  4,  c.  31^ 
a.  1 4,  was  that  which  would  keep  the  world  at 
large  in  ignorance  of  the  birth  of  a  child.  Reg. 
V.  Aforris,  2  Cox,  C.  C.  489. 

While,  therefore,  the  offence  may  on  the  one 
hand  be  committed,  even  though  the  pregnancy 
and  delivery  be  mode  known  to  a  confidant,  so 
on  the  other  it  is  not  an  offence  within  the  net 
if  the  endeavour  to  conceal  proceed  from  a  desire 
to  escape  indivi<lual  observation  or  anger. 
Where,  therefore,  it  appeared  that  the  body  of  a 
bastard  child  would  have  been  buried  by  the 
prisoner  in  the  churchyani,  but  for  her  fcsr  to 
provoke  her  father,  muler  tlie  operation  of  which 
she  conveyed  it  secretly  to  a  ]>oad  : — Held,  ^lat 
the  case  did  not  fall  within  the  act.  lb. 

Ooaoeilmmt,  That  is.]  —  To  support  an 
indictment  for  concealing  toe  birt^  of  a  child  it 
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ia  iiiK:cssaT7  to  prove  some  act  of  concealment 
by  the  prisoner.  iZm,  v.  Jhrham,  1  Cox,  C.  C. 
66. 

The  question  is  -whether  or  not  the  plnce  in 
which  the  body  o£  the  child  i»  jmt  is  such  that  it 
will  in  all  probability  be  found.  It£g.  v.  Brotvn, 
39  L.  J.,  M.  C.  !f4  ;  L.  B.  1  C.  C.  244  ;  22  L.  T. 
484  ;  18  W.  B.  792  ;  11  Cox,  C.  C.  617. 

Althoagh  the  fact  of  the  mother  bavingplaccd 
He  dead  body  of  her  newly-born  child  in  an  un- 
it ckcd  box  is  not  of  itself  sufficient  evidence  of 
concealment  of  birth,  yet  all  the  attcndnnt  cir- 
cumstances of  the  case  must  be  taken  into  con> 
sidcration,  in  order  to  determine  whether  or  not 
an  offence  has  been  committed.  Seg.  v.  Otok,  21 
L.T.216;  11  Cox,C.  C.  642. 

Leaving  the  dead  body  of  a  child  in  two 
boxes,  closed,  but  not  locked  or  fastened,  one 
being  placed  in»ide  the  other  in  a  bedroom,  but 
in  such  a  position  ns  to  attract  the  attention  of 
those  who  daily  resorted  to  the  room,  is  not  n 
racret  disposition  of  the  body  within  24  ii  2*> 
Vict.  c.  100,  B.  60.   Heg.  v.  George,  11  Cox,  C.  C. 

On  an  indictment  agninst  the  mother  tor  con- 
cealment of  the  liinh  of  her  illofrititnate  child, 
it  appeared  that  the  l>nly  of  the  chiltt  w.is found, 
three  days  after  it  was  born,  behind  the  door  of 
the  privy  belonf^ing  to  the  honsc  where  she  lived 
SB  a  domestic  servant,  in  a  tub  covered  over  with 
a  small  cloth  : — Held,  that  there  was  no  conclu- 
sive evidence  to  wnrrant  the  jury  in  finding  a 
verdict  for  concealment  of  the  birth.  Jteg.  v, 
Opie,  8  Cox,  C.  C.  332. 

To  cndeavoar  to  conceal  the  birth  of  a  child 
by  a  secret  disposition  of  the  dead  body  within 
■2i  k  25  Vict.  c.  lUO,  s.  60,  it  mast  be  by  putting 
it  into  some  place  whoi-c  it  is  not  likely  to  be 
found.  Placing  it  in  an  open  box  in  the 
prisoner's  bedroom,  and  afterwards,  on  inquiry  by 
the  medical  man,  informing  him  that  the  child 
was  in  the  box,  where  it  wai>  found,  is  not  a 
secret  di^>ositiou.  Jteg.  v.  Sleep,  ^  Cox,  C.  C. 
£69. 

A  woman,  delivered  of  a  child  bom  alive, 
endeavoured  to  Conceal  the  birth  by  dciiositing 
the  child,  while  alive,  in  the  corner  of  a  field, 
leaving  the  infant  to  die  from  exposure,  which  it 
did,  and  the  dend  liody  was  afterwards  fomid  iu 
the  comer  :— Held,  that  she  conid  not  be  con- 
victed of  concealing  the  birth  of  the  child  nmler 
24  &  2.T  Vict.  c.  lOU,  8.  60,  which  relates  to  the 
secret  disposition  of  the  dend  bo<ly  of  a  child. 
Beg.  V.  May,  16  L.  T.  3G2 ;  15  W.  It.  751  ;  10 
Cox,  C.  C.  448. 

A  woman  who  places  a  living  child  in  a  plnce 
of  concealment,  .tnd  on  subsequently  revisiting 
the  place  finds  the  child  dend  ami  leaves  it  there, 
is  guilty  of  concealing  the  birih  of  a  child  by  a 
secret  disposal  of  the  dead  boily  within  U  Geo.  4, 
c.  31,  s.  14,  although  she  does  not  nctually 
remove  the  body  but  merely  replaces  the  cloth- 
ing or  other  articles  with  which  ihe  concealment 
was  effected  or  assisted.  Ilea.  v.  Ilunhct,  4  Cox. 
C.  C.  449. 

Semble,  taking  the  body  of  a  child  away  from 
the  pliice  where  it  was  born  to  the  house  of  the 
mother's  married  sister  who  lived  at  a  distance, 
for  the  purpose  of  having  it  buried  in  the  church- 
yard tliere,  is  not  a  couccnlment  within  9  Geo.  4, 
c  31,  s.  14.  lieg.  v.  Waterage,  1  Cox,  C.  C. 
M8. 

On  an  indictment  against  the  mother  for  the 
murder  of  her  illegitimate  child,  it  appeared  that 
the  body  of  the  childwosiouDd.afew  hours  after 


its  birth,  oQr  the  floor  of  an  attic  in  a  honso  where 
she  lived  as  domestic  servant,  the  head  severed 
from  the  body,  and  both  lying  in  sheets  which 
had  been  removed  from  the  bedroom  below, 
which  was  occupied  by  the  prisoner  and  her 
mistrcw,  and  where  there  was  evidence  to  show 
that  the  birth  had  taken  place,  but  it  was  donht- 
f ul  wbeth^  the  severance  of  the  head  from  the 
body  was  effected  there  or  in  the  attic : — Held, 
that  there  was  no  evidence  to  warrant  the  jury 
in  finding  a  verdict  for  the  statutable  mis- 
demeanor of  endeavouring  to  conceal  the  birth. 
Ihg.  V.  Gwde,  6  Cox,  C.  C.  318. 

The  mother  of  a  child,  of  which  she  had  been 
rccentl;  delivered,  with  the  intention  of  con- 
cealing the  dead  body  of  the  child  from  a 
I  surgeon,  placed  it  under  a  bolster  on  which  she 
hid  her  head.  It  was  a8.«nmcd  that  she  meant 
to  remove  the  body  elsewhere  when  an  oppor- 
tunity occurred  : — Held,  that  she  was  properly 
convicted  of  endeavouring  to  conceal  the  birth 
of  the  child  by  secretly  disposing  of  the  dead 
body,  as  it  was  not  necessaij  in  order  to  con- 
stilntc  that  ofience,  under  9  Geo.  4,  c.  31,  s,  14, 
that  the  body  Fhould  be  pntin  a  place  which  was 
intended  ta  be  the  place  of  its  final  deposit. 
Reg.  v.  Perry,  Dears.  C.  C.  471  ;  3  C.  L.  R.  691 ; 
24  L.  J.,  M.  C,  137  ;  1  Jur.  (n.8.)  408  ;  3  W.  R. 
404  ;  6  Cox,  C.  C.  631.  S.  P.,  Reg.  v.  OiOdiberpt 
Car.  &  M.  336 ;  2  H.  0.  C.  244  ;  Beg.  v.  Famham, 
1  Cox,  C.  C.  349. 

A  woman  was  delivered  of  a  child,  whose  dead 
body  WQ3  found  at  her  father's  house  in  a  bed 
among  the  feathers.  There  was  no  evidence  to 
show  who  placed  it  there,  but  it  being  proved 
that  the  woman  bad  sent  for  a  surgeon  at  the 
time  of  her  confinement,  and  bad  prepared 
child's  clothes,  the  judge  directed  an  acquittal 
un  the  charge  of  endeavouring  to  concod  the 
birth.   Bex  v.  IHgley,  4  Car.  ii  P.  'AGO. 

A  piisoner  found  with  the  body  still  in  her 
possession,  though  about  to  dispose  of  it,  could 
not  be  convicted.   Bex  v.  Snell,  2  M.  &  Rob.  44. 

Inacaseofconceolmcnluf  birth  nndcrSGco. 
4,  e.  31,  s.  14,  it  w.-u  essential  to  the  commission 
of  the  offence  that  the  prisoner  should  havedone 
some  act  of  disposal  of  the  body  after  the  child 
was  dead  ;  therefore,  if  the  prisoner  had  gone  to 
a  privy  for  another  piu'pose,  and  the  child  came 
from  her  unawares,  and  fell  into  the  soil  and 
was  suffocated,  she  must  be  acquitted  of  this 
charge,  notwithstanding  her  denial  of  the  birth 
of  the  child,  lieg.  v.  Turner,  8  Car.  &  P.  756. 
tJ.  1'.,  Beg.  V.  Coxliead,  1  Car.  &  K.  623- 

The  act  of  throwing  a  bastard  child  down  the 
privy,  by  its  mother,  was  evidence  of  an  endea- 
vour to  conceal  the  birth,  within  43  Geo.  3,  C.&8, 
s.  3.    Jtea;  v.  ComwaU,  K.  &  E.  837. 

Question  for  Judge  and  Jury.] — On  an  indict- 
ment for  secretly  disposing  of  the  dead  boily  of  a 
bastard  child,  with  intent  to  conceal  ita  birth,  it 
is  a  question  of  law  for  the  judge,  whether  there 
has  been  a  secret  disposing  of  the  body,  i.e.  a 
disposing  of  it  in  such  a  place  as  that  the  offence 
maj  have  been  committed  (and  a  dust-bin  is 
such  a  place) ;  but  it  is  for  the  jury  to  say 
whether  there  has  been  such  a  disposing  of  the 
body  by  the  prisoner  with  such  an  intent,  and 
the  jaiy  must  be  satisfied  that  the  pnsoner  so 
disposed  of  it.  or  was  a  party  to  such  a  di^Msi- 
tion  of  it,  with  intent.  Beg.  t.  C^ritf,  4  F.  ft  F. 
1040. 

Evidenw —Dead  Boc^  mut  bt  Fonad.] — In 
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Older  to  convict  a  woman  of  attempting  to  con- 
ceal the  birth  of  her  child  a  dead  body  must  be 
found,  and  idcntiHed  as  that  of  the  chiMof  which 
«he  is  alleged  to  have  been  ddiveared.  Beff.  v. 
WilUamt,  11  Cox,  C.  C.  684. 

Mere  i«oof  that  a  woman  was  delivered  of  a 
•child,  and  allowed  two  others  to  teke  away  its 
body,  ia  insufficient  to  sustain  an  indictment 
against  her  for  concealment  of  it8  birth.  Beg.  v, 
Jiate,  11  Cox,  C.  C.  686. 

On  an  indiotmentfor endeavouring  to  conceal 
the  birth  of  a  child  "  by  a  secret  disposition  of 
the  dead  body  of  the  said  child,"  the  evidence 
for  the  prosecution  having  failed  to  prove  the 
death  the  child,  the  conviction  was  quashed. 
Beg.  T.  BeU,  Ir.  U.  8  C.  L.  641. 

Who  may  ba  Convioted  of.] — On  an  imlict- 
meut  for  cuiUl  murder,  no  one  but  the  mother 
can  be  convicted  of  a  concealment  of  the  birth 
of  the  child.   Beg.  v.  WrigU,  a  Car.  &  P.  754. 

 Aiding  and  Asiisting.]— Awoman  was 

*lelivercd  of  a  child,  which  died  soon  after  its 
biith  ;  she  concurred  with  her  paramour  in 
endeavouring  to  conceal  the  birth,  and  he,  in 
consequence  of  her  persuasion,  she  remaining 
in  bc<l,  took  the  body,  and  buried  it  in  a  field 
intending  thereby  to  conceal  the  birth  : — Hflil, 
that  she  could  be  convicted  of  endeavouring  to 
conceal  the  birth,  under  y  Geo.  4,  c.  31,  s.  14, 
and  he  of  counttelling,  niding  and  abetting  her  in 
the  offence.    Beg.  v.  Bird,  2  Car.  &  K.  817. 

If  a  woman  ia  delivered  o£  a  child  which  is 
dend,  and  a  man  takes  the  body  and  secretly 
buries  it,  she  is  indictable  for  toe  concealment 
by  si'crct  burying,  under  9 Geo.  4,  c.  31,  a.  14,and 
he  for  aiding  and  abetting  under  s.  31,  if  there 
was  a  common  purpose  inbothinthusendcavour- 
ing  to  conceal  the  birth  of  the  child ;  but  the 
Jury  must  be  saUsfied  not  only  that  she  wished 
to  conceal  the  birth,  but  was  a  party  to  the 
carrying  thatwish  into  effect  by  the  secret  burial 
by  the  hand  of  the  man,  in  pursuance  of  a  com* 
mon  design  between  them.  Meg.  v.  Skelton,  3  Car. 
i  K.  119. 

If  the  body  of  a  dead  child  was  secretly  buried, 
or  otherwise  disposed  of,  by  an  accomplice  of  its 
mother,  the  accomplice  acting  as  her  agent  in  the 
matter,  the  mother  of  the  child  was  punishable 
under  U  Geo.  4,  c.  31,  s.  14.  Ilex  v.  IhugUu,  7 
Car.  ic  P.  644 ;  1  M.  C.  C.  480. 

2.  Ihdicthbnt. 

Form  of— Death  of  Child.]— An  indictment 
for  concealing  the  birthof  a  child  mnstcxpressly 
allege  that  the  child  is  dead.  Bex  v.  Davit,  3 
Russ.  C.  A:  M.  167. 

An  indictment  on  9  Geo.  4,  c.  31,  b.  14,  for 
endeavouring  to  conceal  the  birth  of  a  dead 
child,  need  not  have  stated  whether  the  child 
died  before,  at,  or  after  its  birth.  Brg.  x.  Com- 
Jiead,  I  Car.  l^K.  an. 

 Xode  of  dispoBin^  of  Body.] — An  indict- 
ment for  concealing  the  birth  of  a  child  "by 
secretly  disi>08ing  of  the  dead  body,"  under  1) 
Geo.  4,  c.  31,  s.  14,  without  showing  the  mode  of 
disposing  of  the  tlead  body,  was  bad.  Beg.  v. 
Ilountell,  2  M.  &  Rob.  292. 

— . —  EndeavoTiTto  Confieal.1 — An  indictment 
for  that  offence,  which  charged  that  the  defen- 
dant did  cost  and  throw  the  dead  body  of  the 


child  into  floii  in  a  privy,  "  and  did  thereby  then 
and  there  unlawfully  dispose  of  the  dead  body  of 
the  child,  and  endeavour  to  conceal  the  birth 
thereof,"  sufficiently  charged  the  endeavour  to 
conceal  the  birth,  as  the  word  "  thereby  "  applied 
to  the  endeavour  as  well  as  to  the  disposing 
of  the  dead  body.  Beg.  v.  Coxhead,  1  Car.  ft 
K.  623. 

Where  an  indictment  for  concealing  the  birth 
of  a  child  alleged  the  concealment  to  have  been 
in  and  among  a  certain  heap  of  carrots,  and  the 
evidence  was  that  the  body  was  laid  upon  the 
heap,  but  behind,  so  that  it  was  hidden  from  the 
possers-byby  the  appcr  part  of  the  heap.  Semble, 
that  the  evidence  did  not  support  ths  indictment. 
Beg.  V.  ,  6  Cox,  0.  C.  391. 

Amendment.] — Held,  that  the  provisions  of  14 
&  15  Vict.  c.  luO,  B.  1,  empowering  the  judge  to 
amend  certain  variances  between  ^e  inmctment 
and  the  evidence,  did  not  extend  to  such  on 
amendment  as  this.  Ih, 


F.  FALSE  IMPBISONMEM*. 

CoaflQing  Captain  of  Ship.]— In  an  Indictment 

for  confining  a  captain  of  a  ship,  coostmctive 
confinement  will  satiny  the  requirements  of  the 
statute,  and  this  will  be  supported  by  evidence 
that,  although  no  force  was  osed,  the  captain  was 
restrained  by  the  presence  and  gestures  of  the 
prisoncni,  and  deprived  of  his  lawful  command, 
and  compelled  to  remain  in  certain  parts  of  the 
vessel.   lt~g.  v.  Jonei,  11  Cox,  C.  C.  393. 

  On  board  Ship,] — The  defendant  was 

convicted  on  an  indictment  charging  him  vrith 
assaulting  the  prosecutors  on  the  high  seas,  and 
imprisoning  and  detaining  them.  They  were 
Chilian  sabjccts  and  hod  been  ordered  by  the 
government  of  Chili  to  be  banished  from  that 
country  to  England.  The  defendant  being 
master  of  an  English  merchant  vessel  lying  in 
the  territorial  waters  of  Chili,  contracted  with 
the  Chilian  government  to  take  the  prosecutors 
fi'om  Chili  to  Liverpool ;  they  were  accordingly 
brought  on  board  his  vessel  by  the  officetB  ot 
the  government  and  carried  by  the  defendant  to 
Liverpool  under  his  ecmtract :  —Held,  that  though 
the  conviction  could  not  be  supported  for  the 
assault  and  imprisonment  in  the  Chilian  waters, 
it  must  be  sustained  for  that  which  was  done  out 
of  the  Chilian  territory,  and  that  although  the 
defcnilant  was  justified  In  receiving  the  proseca* 
tors  on  board  his  vessel  in.  Chili,  yet  that  justifi- 
cation ceased  when  he  passed  the  line  of  Chilian 
jurisdiction,  and  that  the  detention  amounted  to 
a  false  imprisonment  and  was  triable  by  English 
hw.  Beg.  V.  Letley,  Bell,  C.  C.  220  ;  29  L.  J., 
M.  C.  97  ;  6  Jur.  C»  s.)  202 ;  1 L.  T.  462  ;  8  W.  B. 
220  ;  8  Cox.  C.  C.  269. 

Keeping  Idiot  without  HeoeisariAi.]— If  oaa 

has  an  idiot  brother  who  is  bed-ridden  in  his 
house,  and  keeps  him  in  a  dark  room  without 
sufficient  warmth  or  clothing,  this  will  not  be  an 
nssanlt  or  an  imprisonment,  nor  will  proof  of 
this  support  an  intUctment  for  an  assault  or  on 
imprisonment.   Bex  v.  Smith,  2  Cor,  k  P.  449. 

Freventii^  Person  from  going  on  Pabllo 

Footway.] — Forcibly  preventing  a  person  from 
proceeding  in  a  particular  direction  along  a 
public  footway  is  not  an  imprisonment.   Bird  t. 
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Jitnet,  7  Q.  B.  742 ;  IS  L.  J.,  Q.  &  82 ;  9  Jar. 
870. 

Bailiff— Writ.  ] — It  is  an  imprisonment  where 
ft  bailiff  tells  a  person  that  he  has  a  writ  against 
him,  and  thereupon  auch  perfon  peaceably  ac- 
companies him.  Grainger  v.  JliU,  4  Bing.>(N.c.) 
212  ;  6  Scott,  5C1  ;  7  L.  J.,  C.  P.  85.   8.  P., 

WkaUtaj  V.  Pepper,  7  Car.  &.  P.  506  j  Brittim  v. 

Hayuxod,  1  Stark.  48  ;  4  Camp.  213. 

Oiling  Peraoiu  In  Charge.] — Merely  giving  a 
pentm  to  charge  of  a  peace  officer,  when  the 
officer  never  takes  the  person  of  the  defendant 
into  custody,  is  not  an  imprisonment.  Siviptoa 
r.Sill,  1  EBp.431. 

If  a  constable  tell  a  person  given  into  his 
charge  that  he  must  go  with  him  before  a  magis- 
trate, and  Fiuch  person  in  consequence  gucs 
quietly  without  any  force  being  used  by  the 
constable,  it  is  an  imprisonment.  Chinn  v. 
Mttrri;  2  Car.  &  P.  361.  S.  P.,  Poeoeh  T.  Moore, 
By.  k  M.  321. 

See  alto  infra,  Abkest  Ain>  Apphehension 
OF  OvwKSDBBA  and  Malicious  Pbosecdtion. 


G.  MURDER  AND  MANSLAUGHTER. 

1.  Unlaufvl  Killing,  1487. 

2.  Jteatonable  Creature  in  Seing,  1491. 

3.  Malice,  JCxpress  or  Implied. 

a.  Generally,  1492. 

b.  By  Poison  or  Operationa,  1198. 
e.  By  Fighting,  1496. 

tt.  Upon  Provocation,  1497. 

e.  By  Correction,  HU9. 

/.  In  Defence  of  Life  lUid  Proper^,  1500. 

g.  Killing  without  Intention  whilst  doing 

another  Act. 

i.  Blow  Intended  for  Another,  1601, 

ii.  Negligence  by  Omisaion  or  Commis- 

sion, 1502. 

R.  By  Persons  having  Charge  of  Helpless 

PeingR,  1508. 
».  Killinp  Officers  of  Justice,  1513. 
J.  Killing  by  OHicera  of  Justice,  1516. 

4.  InditAmevt,  1617. 
6.  Etidf^ce. 

a.  Generallr,  1521. 

h.  What  AdmiBBible,  1524. 

c.  Dying  Declarations,  1528. 

6.  Trial,  Sentence,  and  Pnni*hiiteid,  1536. 

7.  Omipiring  or  Soliciting  to  Qnamit  Murder, 

1640. 

8.  AUempie  to  Murder. 

a.  By  Administering  Poison,  1541. 

By  Shooting  or  Wounding,  1642. 
e.  By  other  Means,  1645. 

9.  HireaU  to  Murder.  1646. 

1.  UlIU.WFUI>  KlLLTKO. 

Death  aceelvrated  hyTiolanee.] — The  prisoner 
violently  assaulted  his  wife.  The  medical 
evidence  showed  that  she  was  diseased,  but 
that  she  might  have  lived  for  an  imli'finite 
period  ;  and  that  the  effect  of  the  violence 
was  to  hasten  her  death,  by  a  shock  to  the 
nervons  aystem  calculated  to  aggravate  the 
disoase; — Held,  that  he  was  guilty  of  nutn- 
slaughter.   Reg.  v.  Murtm,  3  F.  &  F.  492. 


alter  his  mode  of  life  in  consequence,  that  doea 
not  exonerate  the  wrong  doer  from  criminal  lia- 
bility if  such  conduct  has  the  effect  of  causing 
death.   Seg.v.  Mi/nn,UW.n,319. 

IqjnTT  nttderiag  BestoimtiTCSMMSuy— Ohok- 

ing.] — Where  a  blow  is  given  which  necessitates 
in  a  surgeon's  opinion  the  administering  of  res- 
toratives to  the  person  injured,  and  the  person 
being  unable  to  swallow  is  choked,  the  death  is 
caused  by  the  blow.  Seg.  v.  Mclntyre,  2  Cox, 
C.  C.  379. 

Injury  rendering  Operation  HMestoiy.] — 

When  an  injury  wns  inflictctl  on  a  person  by  a 
blow  which,  in  the  judgment  of  a  competent; 
medical  man,  rendered  an  operation  advisable, 
and,  as  a  preliminary  to  the  operation,  chloro- 
form was  administered  to  the  patient,  who  died 
during  its  administration,  and  it  was  agreed  that 
the  i>attcnt  would  not  have  died  bat  for  ita 
administration  ; — Held,  that  the  person  causing 
the  Injury  was  liable  to  be  indicted  for  man- 
slaughter.   Iteg.  V.  Datit,  15  Cox,  C.  C.  174. 

BeAual  to  submit  to  Operation;!— Where  a 
wound  is  wilfully,  and  without  justifiable  cause, 
inflicted,  and  ultimately  becomes  the  canse  of 
death,  the  party  who  inflicted  it  is  guilty  of 
murder,  though  life  might  have  been  preserved  if 
the  deceased  had  not  refused  to  submit  to  a 
surgical  operation.  Reg,  v.  Malland,  2  M.  de  BoU. 
361. 

Death  canaad  hy  Fright.] — When  A.,  in  im- 
lawfully  assaulting  B.,  who  at  that  time  had  in. 
her  arms  an  infant,  so  frightened  the  infant  thati 
it  had  convulsions,  although  previously  healthy^ 
and  from  the  effects  of  which  it  eventually  died 
in  about  six  weeks,  A.  is  guilty  of  manslaughter, 
if  the  jury  thinks  that  the  assault  on  B.  was  the 
direct  cause  <tf  death.  Reg.  v.  Tower;  12  Cox,  C. 
C.  530. 

Death  caused  by  Apprehanaion  of  Tieleneo.] 

— If  a  person  being  attacked  should,  from  an  ap> 
prehension  of  immediate  violence — an  apprehen- 
sion which  must  be  well  gronnded  and  justified' 
by  the  circamstances—throw  himself  for  escape* 
into  a  river,  and  be  drowned,  the  person  attack- 
ing him  is  goflty  of  murder.  Reg.  v.  PUtt,  Car. 
it  M.  284. 

Forcing  a  person  to  do  an  act  which  ia  likely 
to  produce  bia  death,  and  which  does  produce 
it,  la  murder.  Bern  T.  Hkom,  3  Buaa.  C.  &  M. 
12. 

And  threats  may  constitute  such  force.  Ih. 

An  indictment  charged,  that  the  deceased  was 
on  horseback,  and  that  the  prisoner  struck  him 
with  a  stick,  and  that  the  deceased,  from  a  well- 
grounded  apprehension  of  a  further  attack, 
which  woola  have  endangered  his  life,  spuned 
his  horse,  which  became  frightened,  and  threw 
him,  giving  hfm  a  mortal  fracture.  The  evi- 
dence was,  that  the  prisoner  struck  the  deceased 
with  a  small  stick,  and  that  the  latter  rode 
away,  and  the  former  rode  after  him  ;  where- 
upon the  deceased  spuned  his  horse,  which  then 
winced  and  threw  him,  whereby  be  was  killed : 
— Held,  that  this  evidence  sufllciently  supported 
the  indictment.  Rem  y.  Hiehman,  6  Car.  ft  P. 
161. 


Ho  ears  token  after  Iqjury.]— If  a  man  who     Falsely    charging    Person    with  Capital 

has  received  a  serious  blow  or  injury  docs  not  I  Offonos.'}— A  person  cannot  be  indicted  foi 
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mnrder  In  procuring  another  to  be  executed  hj 
falsely  charging  him  with  a  crime  of  which  he 
was  innocent.  Jtex  v.  Maedaniel,  1  Leach,  G. 
C.  «4  ;  1  East,  P.  C.  S33. 

UnlawfolAeti— What  »P0.]— Accidental  homi- 
cide may  be  murder,  if  it  happens  in  the  proee- 
cution  of  illegal  act :  as  in  carrying  away 
fumitare  to  avoid,  a  distress  for  rent,  liea  v. 
I£adgMH,  1  Leach,  C.  C.  6 ;  1  East,  P.  C. 
258. 

Aet  known  to  be  dingeiDiu  to  lift.] — If  a 

person  causes  death  by  an  aet  known  to  be  in 
itself  eminently  dangerous  to  life,  he  is  guilty  of 
murder.   iZ^^.  v.  ;S^i-iie,  16  Cox,  C.  C.  Sll. 

Aet  done  in  oommitting  Pelony.]— Where  the 
prisoner  committed  a  felony  on  the  person  of  a 
ebild  whereby  she  died,  a  verdict  of  manslauglilcr 
can  be  upheld.  Jteg,  v.  Greenioiiody  1  Cox,  C.  C. 
404. 

Qnxre,  whether  the  rule,  that  an  act  done  in 
the  commissioa  of  a  felony  which  causes  death 
is  in  alt  cases  murder,  is  not  stated  too  broadly  ; 
and  whether  it  shoald  not  be  confined  to  felo- 
nious acts  (fangerous  to  life.  Reg,  t.  8rmi,  16 
Cox,  0.  C.  311. 

Cannd  bj  Vnlawfol  AHembly.] — If  persons 
assemble  to  obstruct  the  officers  of  the  law,  all  bo 
assembling  are  guilty  of  an  unlawful  assembly, 
whether  a  riot  takes  place  or  not,  and  if  a  homi- 
cide be  committed  in  conscciucnce  of  that  un- 
lawful assembly,  every  one  taking  part  in  the 
unlawful  oss^Uy  may  be  personally  respon- 
sible for  the  homicide.  Beg.  v.  McNavghten,  14 
Cox,  C.  C.  676. 

Whilst  Flaying  at  Football.] —If,  while  en- 
gaged in  a  fi-iendly  game,  one  of  the  players 
commits  an  unlawful  act  whereby  death  is 
caused  to  another,  he  is  guilty  of  manslaughter. 
In  such  a  case  it  is  immaterial  to  consider 
whether  the  aet  which  causetl  the  death  was  in 
accordance  with  the  rules  nn<l  practice  of  the 
game.  The  act  would  be  unlawful  if  the  [lerson 
committing  it  intended  to  produce  serious  injury 
to  another,  or  if,  committing  an  act  which  he 
knows  may  produce  serious  injury,  he  is  indif- 
ferent and  reckless  as  to  the  consequences.  Meg. 
T.  Bradtluiv},  14  Cox,  C.  0.  83. 

Flaying.] — A  drunken  man  went  into  a  shop, 
and  in  a  joke  seized  a  boy  round  the  neck,  and 
befran  spinning  hitn  round  until  they  got  to- 
gether into  the  street.  The  boy  having  at  length 
broken  away,  the  prisoner,  in  consequence,  stag- 
gered into  the  rood,  and  fell  against  a  woman 
whowaspos8ing,knockingherdown ;  she  shortly 
after  died  of  the  injuries  which  she  had  received. 
The  boy  made  no  resistance  to  the  prisoner's 
treatment  of  him,  belicvinp  that  it  was  merely 
done  In  play  : — Held,  that  there  was  no  evidence 
of  manslaughter.  lii  ff.  v.  Bruce,  2  Cox,  C.  C. 
2(i2. 

Kicking  out  TreipasBer.] — A  kick  is  cot  a 

JOBtifiable  mode  of  turning  a  man  out  of  your 
lOuse,  though  he  is  a  trespasser  ;  therefore,  if  it 
causes  death,  it  is  manslaughter.  Jtex  v.  Wild,  2 
Lewin,  C.  C.  214. 

Command  to  kill  Person.] — He  who  kills 
another  upon  his  desire  or  command,  is,  in  the 


judgment  of  the  law,  as  much  a  murderer  as  if  he 
had  done  it  merely  of  his  own  head.  A»f  v. 
Sawyer,  3  Buss.  C.  &  M.  .5. 

By  Firing  Buildings  or  Btaeks.] — Where  a 
person  indicted  for  murder  had  wilfully  set  fire 
to  a  stack  of  straw,  close  to  an  out-house  or  a 
bom,  in  aninclosure  not  adjoining  to  a  dwellings 
house,  and  the  decc.)se<1  was  burnt  to  death,  either 
in  the  out-house  or  on  or  by  the  side  of  the  stack  : 
— Held,  that  he  was  not  guilty  of  murder,  unless 
the  deceaaod  was  there  when  he  set  fire  to  the 
stock.   Meg.  v.  Jloriey,  3  F.  ft  F.  287. 

Gansiag  Death  li^  BneatiTe  Drink.] — An 

indictment  stated  that  the  prisoners  gave,  ad- 
min:htere<li)nd  delivered  to  A.  large  and  excessive 
quantities  of  spirits  anil  water,  wine  and  porter, 
and  induced,  pvocuced  and  persuaded  him  to 
drink  them,  being  likely  to  cause  death,  which 
they  well  knew.  The  deceased  was  a  man  in 
possession  under  the  sheriff,  and  one  of  the  pri- 
soners, of  whose  goods  he  was  in  possession, 
asslstcfl  by  his  brother  and  a  friend,  plied  the 
man  with  liquor,  themselves  drinking  freely  also, 
and  when  he  was  very  drunk  put  him  into  a 
cabriolet,  and  caused  him  to  be  driven  about  the 
streets ;  and  about  two  hours  after  he  had  been 
put  into  the  cabriolet  he  was  found  dead: — 
Held,  that  if  it  was  essential  to  prove  ttmt  the 
prisoners  knew  that  the  liquors  were  likely  to 
cause  death,  the  ease  would  be  one  of  murder 
and  not  of  manslaughter,  but  that  such  allega* 
tion  was  not  a  material  part  of  the  indictment, 
but  might  be  dismissed  from  the  jury's  consittera- 
tion.    Jteg.  t.  Packard,  Car.  Si  M.  ^236, 

Held,  auio,  that  if  Elie  prisoners,  when  the  de- 
ceased was  drunk,  ))ut  him  into  a  cabriolet  and 
drove  him  about  in  order  to  keep  him  out  of 
possession,  and  by  so  doing  accelerated  his  deatl^ 
It  would  be  manslaughter.  Ji. 

Who  Liable  for— laipeotOT  or  Foreman.]— 

Where  a  fatal  railway  accident  had  been  caused 
by  the  train  running  off  the  line,  at  a  spot  where 
rails  had  been  taken  up,  without  allowing  snffi- 
cient  time  to  replace  them,  and  also  without 
giving  sufficient,  or.  at  all  events,  effective  warn- 
ing to  the  engine-driver  ;  and  it  was  the  duty  of 
the  foreman  of  plate-layers  to  direct  when  the 
work  should  be  done,  and  also  to  direct  effective 
signals  to  be  given  : — Held,  that  though  he  was 
under  the  general  control  of  an  inspector  of  the 
district,  the  inspector  was  not  liable,  but  that 
the  foreman  was,  assuming  his  negligence  to 
have  been  a  material  and  a  substantial  cause  of 
the  accident,  even  although  there  had  also  been 
negligence  on  the  part  of  the  cnglneKlriver  in 
not  keeping  a  sufficient  look-out.  Jieg.  t.  Boua 
4  F.  &F.  504. 

 Engine  Set  in  Motion  dnring  Abseaoo.] — 

A  party  having  the  charge  of  a  sU'um-engine, 
stopped  it  and  went  away ;  another  party  came 
ana  set  it  in  motion,  whereby  a  i>crson  was 
killed : — Held,  that  the  party  who  went  away 
was  not  the  party  by  whose  negligence  the 
death  was  caused,  and  therefore  he  was  not 
guilty  of  manslaughter.  Hex  v.  S'tUon,  2  Lewin, 
C.  C.  214. 

Where  a  man,  appointed  to  superintend  a 
steam-engine,  employed  in  a  colliery  for  the  pur- 
pose  of  raising  colliers  from  the  pits,  left  the 
engine  in  the  charge  of  an  ignorant  boy,  who 
told  him  that  he  was  unable  to  manage  it,  and 
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in  the  absence  of  an  engineer  a  man  was  drawn 
up,  who  was  killed  from  the  want  of  skill  in  the 
boy  to  manage  the  engine  : — Held,  that  this  waa 
manslaughter  in  the  engineer.  Jieg.  v.  LotM,  3 
Car.  ii  K.  123  ;  4  Cox,  C.  C.  449. 

 HoBter  or  Servanta.] — B.  was  a  person 

who  made  fireworks,  contrary  to  9  &  10  W  ill.  3, 
c.  7.  He  kept  a  quantity  of  combustibles  at  his 
bouse,  for  the  purpose  of  his  business,  aa  a  maker 
of  fireworkti  ;  and  during  his  absence,  through 
the  negligence  of  his  servants,  a  Are  broke  out 
amongst  such  combustibles,  and  a  rocket  be- 
coming thereby  ignited  tiew  across  a  street, 
setting  fire  to  a  hoase  opposite,  caust^  the  death 
of  a  iKjrson  therein  : — Held,  that  a  conviction  of 
manslaughter  was  wrong,  as  the  death  was  not 
occasioned  by  the  unlawful  act  of  B.,  but  bj  >he 
negligence  of  his  servants.  Sea.  t.  SeHnett, 
Bell,  C.  C.  1 ;  28  L.  J.,  M.  C.  27  ;  4  Jur.  (kjb.) 
1088  ;  7  W.  B.  40;  8  Cox,C.  C.  74. 

 By  Soldiers  in  th«  £x«roise  of  their  Pro- 

iWtioiL.] — ^Agun  discharged  in  the  ordinary  and 
i-egular  course  of  Imll  practice  by  an  artillery- 
man in  a  garrison  town,  missed  the  mark,  and 
lulled  a  man  who  was  lawfully  passing  near  the 
spot  in  a  boat,  the  place  being  a  public  one,  and 
open  to  all  her  Majesty's  subjects.  The  artillery- 
man who  fired  the  gun  was  acting  under  the 
command  of  a  superior  officer,  who  was  acting 
in  obedience  to  the  general  orders  of  the  major- 
general: — Held,  that  the  major-general  was  not 
guilty  of  manslaughter.  Jleg.  v.  Jltttebimmn,  9 
Cox,  C.  C.  653.   Ji«t  tee  3  Buss.  C.  ii  U.  189. 

2.  Bbasonable  Cbeatubk  TS  BEINa. 

Child  Bon  Alive.]— To  justify  a  conviction  on 
an  indictment  charging  a  woman  with  the  wilful 
murder  of  a  child  of  which  she  was  delivered, 
and  which  was  bora  alive,  the  jury  must  be 
satisfied  affirmatively  that  the  whole  Ixxly  was 
brought  alive  into  the  world  ;  and  it  is  not  suffi- 
cient that  the  child  has  breathed  in  the  progress 
of  the  birth.  M^x  v.  Poulton,  5  Gai.  ft  P.  329. 
S.  P.,  Bex  V.  E/wcIi,  6  Car.  ft  P.  329. 

A  prisoner  was  charged  with  the  murder  of 
her  new-bora  child,  by  cutting  off  its  head  ; — 
Held,  that  in  order  to  justify  a  conviction  for 
murder,  the  jur>-  must  be  satisfied  that  the  entire 
child  was  actually  born  into  the  world  in  a 
living  state  ;  and  that  the  fact  of  its  having 
breamed  is  not  a  decisive  proof  that  it  was  born 
Alive,  as  it  may  have  breathed,  and  yet  died 
before  birth,  ihx  v.  fiellit,  1  Car.  &  P.  8.50. 

On  a  charge  of  child-murder,  it  appeared  that 
the  child  must  have  died  before  it  had  an  inde- 
pendent circulation  : — Held,  that  as  the  child 
bad  never  bad  au  independent  circulation,  the 
charge  of  murder  conld  not  be  sustained.  Reg. 
V.  Wright,  9  Car.  &  P.  754. 

Separation  from  Hother.] — If  a  child  has  been 
wholly  produced  from  the  body  of  its  mother, 
and  she  wilfully,  and  of  malice  aforethought, 
strangles  it  while  it  is  alive  and  has  an  inde- 
pendent circulation,  this  is  murder,  although 
the  child  is  still  ntfached  to  its  mother  by  the 
umbilical  conl.  Itnj.  v,  Trillve,  Car,  5:  M.  650  ; 
2  M.  C.  C.  260.  S.  P.,  Iter  v.  C'rvtcJilt^y,  7  Car. 
ft  P.  814  ;  Iteg.  v.  lleevef,  W  Car.  k  P.  25. 

A  child  is  born  alive  when,  breathing  and 
living  by  reason  of  breathing  through  its  own 
lungs  uone,  it  exists  as  a  live  child  without 


deriving  any  of  its  living  or  power  of  living  by 
or  through  any  connection  with  its  mother.  Seg, 
V.  Handletj,  18  Cos,  C.  C.  79. 

Child  en  ventre  sa  min.]— An  unskilful 
practitioner  of  midwifery  wounded  the  head  of 
a  child  before  the  child  was  perfectly  bom.  Tbe 
child  was  afterwards  born  alive,  but  subse- 
quently died  of  this  injury : — Held,  manslaughter, 
although  the  child  was  en  ventre  sa  mere  at  the 
time  when  the  wound  was  given.    Rex  T,  Setuer^ 

1  M.  C.  C.  344  i  1  Lewin,  C.  C.  183,  a. 

Child  Bom  Xarller  than  Hatnnl— Lew 
Capable  of  Living.] — If  a  person  intending  to 
procure  abortion  does  an  act  which  causes  a 
child  to  be  bom  so  much  earbcr  than  the  natural 
time,  that  it  is  born  in  a  state  much  less  capable 
of  living,  and  afterwards  dies  in  consequence  of 
its  exposure  to  the  external  world,  tbe  person 
who  by  this  misconduct  so  brings  tbe  cbiKi  into 
the  world,  and  puts  it  tbeieby  in  a  situation  in 
which  it  cannot  live,  is  guilty  of  murder,  ai^ 
the  mere  existence  of  a  possibility  that  some- 
tliing  might  have  been  done  to  prevent  the 
death,  would  not  render  it  less  murder.  Reg.  v. 
W'ett,  2  Ota.  ft  E.  784  ;  2  Cox,  C.  C.  fiOO. 

BafDre  iBirth-jro  VoflMsary  Frwaatiaii.] — 

A  woman  who  knows  she  is  to  be  confined,  and 
who  wilfully  abstains  from  taking  the  necessary 
precautions  to  preserve  the  life  of  the  child  after 
its  birth,  in  consequence  of  which  the  child  dies, 
is  not  guilty  of  manslaughter.   Reg.  v.  Kaighti, 

2  F.  &  P.  4ii. 

3.  Malice,  Expbess  or  Implied. 

a.  G-sneraUy. 

Hanslanghter  is  homicide,  not  under  the  in- 
fluence of  malice.   Itex  v.  liiylor,  2  Lewin,  C.  0. 

215. 

If  persons  cover  another  with  straw  and  set 
fire  to  it,  intending  to  do  him  a  serious  injury, 
and  he  dies,  it  is  murder,  tboi^h  they  did  not 
intend  to  kill  him.  But  if  they  intended  the 
act  in  sport,  tmd  merely  to  frighten  him,  it  is 
manslanghtra.  Rete  v.  £rnagtmt,  2  Lewin,  C.  C. 
217. 

Bmnkenneti.]— To  do  an  act  with  malice 
aforethought  means  to  do  a  cruel  act  voluntarily ; 
and  anybody  who  intentionally  inflicts  grievous 
bodily  harm  on  another,  intending  to  do  bodily 
harm,  is  guilty  of  murder  if  he  causes  death. 
The  intention  of  the  party  guilty  of  murder 
being  an  element  of  the  crime  itself,  the  fact  that 
a  roan  was  intoxicated  at  tbe  time  he  caused  the 
death  of  another  may  be  taken  into  consideration 
by  the  jury  in  considering  whether  he  formed 
the  intontton  necessary  to  constitute  the  crime 
of  murder.  Reg.  v.  DoAertu,  16  Cox,  0.  C. 
306. 

Baioide,] — If  a  woman  takes  poison  with  intent 
to  procure  a  miscarriage,  and  dies  of  it,  she  ii 
guilty  of  self-murder,  whether  she  was  quick 
with  child  or  not ;  and  the  pet^n  who  furnished 
her  with  the  poisrn  for  that  purpose,  will,  if 
absent  when  she  took  it,  be  an  accessory  before 
the  fact  only.   Rex  v.  RiuteU,  1  M.  C.  C.  356. 

 Agreement  to  Oraunit] — If  two  petscns 

mntnally  agree  to  conunit  Boicide  together,  uid 
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the  means  employed  to  produce  death  only  take 
effect  ou  one,  tlio  survivor  will,  in  point  of  law, 
1>e  guilty  of  the  murder  of  the  one  who  died. 
Ittff.  V.  AlUon,  8  Car.  tt  P.  418.  S.  P.,  Btg.  v. 
Ji-'S"]/,  li>  Cox,  C.  C.  204. 

If  two  encoaraf^  each  other  to  murder  them- 
selves togeiher,  and  one  docs  so,  but  the  other 
fails  in  the  attempt  upon  himself,  ho  is  a  principal 
in  the  murder  of  the  other.   Jtex  v.  B^soh,  li.  it 

i^m 

But  if  it  is  nnccrtoin  irhether  the  deccoBcd 
really  killed  himself,  or  whether  he  came  to  his 
death  hy  accident  before  the  moment  when  he 
meant  to  destroy  himself,  it  will  not  be  murder 
in  eitlier.  Jb, 

Where  two  persons  mutually  agree  to  commit 
enieide  together,  and  accordingly  take  poison  or 
attempt  to  destroy  themselves,  and  one  of  them 
survives,  such  survivor  is  guilty  of  murder.  The 
fact  that  such  survivor  only  pretended  to  agree 
to  commit  soicUle  or  that  be  changed  his  mind 
does  not  affect  his  guilt,  ^ty,  v.  :itormonth,  61 
J.  P.  72'J. 

b.  By  Polaon.  or  Oiierations. 

What  Skill  required.] — A  medical  man  is 
bound  to  use  proper  skill  and  caution  in  dealing 
with  a  iK)i8onous  drug  or  a  dangerous  instrument, 
and  if  tie  docs  not  do  so,  and  death  ensues,  he  is 
guilty  of  manahiughter  ;  aliter,  if  it  is  want  of 
skill  arising  from  mere  error  of  judgment.  Jleg. 
V.  Macleud,  12  Cox,  C.  C.  534. 

Any  penion,  whether  a  licenscfl  meilical  prac- 
titioner or  not,  who  deals  with  the  life  or  health 
of  any  of  his  Majesty's  subjects,  is  bound  to  have 
competent  skill ;  and  is  bound  to  treat  his  or  her 
patients  with  care,  attention,  and  assiduity  ;  and 
if  a  person  dies  for  want  of  either,  the  person  is 
guiltv  of  manslaughter.  Ittxv.  Sjtiller,&CRT.  & 
P.  See  Itrx  V.  !Simpsim,  1  I.cwin  C.  C.  172  ; 

Ilex  V,  Ffrgugun,  1  Lewin  C.  C.  181. 

If  a  iKJi-siin.  bonA  fide  and  honestly  exercising 
his  bcsc  skill  to  cure  a  patient,  i>crforms  an 
operation  which  causes  the  patient's  death,  he  is 
not  guilty  of  numslaughter ;  and  it  makes  no 
difference  whether  such  person  is  a  regular 
sui^eon  or  not,  nor  whether  he  has  had  a  regular 
medical  education  or  not.  Iteso  t.  VanJButehell, 
3  Car.  &  P.  629. 

6tMi  KHondnet  ani  Baihsen.]— A  person 
In  the  habit  of  acting  as  a  man  midwife,  tearing 
away  part  of  the  prolapsed  uterus  of  one  of  his 
patients,  supposing  it  to  be  a  part  of  the 
placenta,  by  means  of  which  the  patient  dies,  is 
uot  indictable  for  manslaughter,  unless  he  is 
guUty  of  criminal  misconduct  arising  either  from 
the  grossest  ignorance  or  from  the  most  criminal 
inattcntioQ.  Beag  v.  WillUimton,  3  Car.  &  P.  635. 

A  person  acting  as  a  medical  man,  whether 
licensed  or  unlicensed,  is  not  criminally  respon- 
sible for  the  death  of  a  patient,  occasioned  by 
bis  treatment,  unless  his  conduct  ischaraeteriseil 
either  by  gross  ignorance  of  his  art,  or  by  gross 
inattention  to  his  patient's  safety.  Hcie  v.  St. 
John  Long,  4  Car.  Sc  P.  S98. 

Where  a  person,  undertaking  the  cure  of  a 
disease  (whether  he  has  received  a  medical 
education  or  not),  is  guilty  of  gross  uegligencu  in 
attending  his  patient  after  he  has  opplied  a 
I  remedy,  or  of  gross  rashness  in  the  application 
of  it,  and  death  ensues  in  consequence  of  cither, 
he  is  liable  to  be  convicted  of  manslaughtci-. 
Sea  V.  St.  John  Long,  4  Car.  k  P.  42S. 


Where  a  person,  grossly  ignorant  of  medicine, 
iulminislers  a  dangci-ous  remedy  to  one  labouring 
under  a  disease,  proper  medical  assistance  being 
at  the  time  procurable,  and  that  dangerous 
remedy  causes  death,  the  person  so  administering 
it  is  guilty  of  manslaughter.  Jtfx  T.  Webb,  1  M. 
&  Kob.  40:);  2  Lewin,  0.  C.  19li. 

If  a  medical  man,  thou^'h  lawfully  qualified 
to  practise  as  such,  causes  the  death  of  a  person 
by  the  grossly  unskilful,  or  the  grossly  incautious 
use  of  a  dangerous  instrument,  he  is  guilty  of 
manslaughter.  Beg.  v.  Spilling,  2  M.  &  Kob. 
107. 

The  application  by  an  ignorant  person  of  a 
con-osive  sublimate  which  causeil  death,  is  evi- 
dence for  the  jury  on  an  indictment  for  msn- 
slaughter,  the  question  being,  under  all  the  cir- 
cumstances, whether  he  acted  with  criminal 
inattention  and  carelessness.  Beg.  t.  Crook,  1 
F.  3:  F.  021. 

Where  a  person,  not  a  regular  practitioner, 
administerB  lobelia,  a  dangerous  medicine,  which 
produces  death,  the  question  for  the  jury  is, 
umler  all  the  circumstances,  whether  he  has 
acted  so  rashly  and  carelessly  as  to  cause  the 
doath.   Beg.  v.  O-ick,  I  F.  &  F.  519. 

An  unskilletl  practitioner  who  ventures  to  pre- 
j  scribe  dangerous  medicines,  of  the  use  of  which 
be  is  ignorant,  shows  culpable  rashness,  fori 
!  which  he  will  be  responsible.   Reg.  v.  Markuu, 
4  F.  &  F.  366. 

On  an  indictment  for  manslaughter  against  a 
medical  man,  for  administering  poison  by  mistake 
for  some  other  drug,  the  prosecution  is  bound  to 
show  that  the  poison  got  into  the  mixture  in  con- 
sequence of  his  gross  negligence,  and  it  is  not 
sufficient  to  show  merely  that  the  prisoner,  who 
dispcns(^  his 'own  drug^,  supplied  a  mixture 
which  contained  a  large  quantity  of  poison.  The 
jury  must  be  satisfied  that  there  was  such  gross 
and  culpable  negligence  as  would  show  an  evil 
mind.   Beg.  y.  Spenre}',  10  Cox,  C.  C.  525. 

There  must  be  a  competent  knowledge  and 
care  in  dealing  with  a  dangCTOUs  drug.  If  a 
person  is  ignorant  of  the  nature  of  the  drug  ho 
uses,  or  is  guilty  of  gross  want  of  care  in  the  ose 
of  it,  he  will  be  criminally  responsible  for  the 
consequences.  Beg.  v.  Chamberlain,  10  Cox,  C. 
C.  486. 

A  [wrson,  professing  himself  to  be  a  herbalist, 
administered  arsenical  ointment  to  a  woman 
having  a  tumour,  of  which  she  died.  He  gave 
her  no  caution  or  directions  as  to  the  nsc  of  it. 
The  judge  directed  the  jury,  that  if  he  admin- 
istered the  arsenic  without  knowing  or  taking 
the  pains  to  find  out  what  its  effects  would  be  ; 
or  if,  knowiug  this,  he  gave  it  to  the  deceased  to 
be  used  by  her  without  giving  her  adequate 
directions  as  to  its  ose,  he  would  be  guilty  of 
culjiablc  negligence,  and  therefore  of  man- 
slaughter. 2b. 

A  mistake  on  the  part  of  a  chemist  in  putting 
a  poisonous  liniment  into  a  medicine  bottle, 
instead  of  a  liniment  bottle,  in  consequence  of 
which  the  liniment  was  taken  by  hU  customer 
internally,  with  fatal  remits,  the  mistake  being 
made  untler  circumstances  which  rather  threw 
the  prisoner  off  his  guard,  does  not  amount  to 
such  criminal  negligence  as  will  warrant  a  con- 
viction for  manslaughter.  Big.  v.  Aoakcs,  4  F. 
&  F.  920. 

Quantity  of  Poison  Administsrsd.] — A  medical 

man  who  administered  to  his  mother  for  some 
I  disease  prussic  acid,  of  which  she  almost  imme- 
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diately  died,  is  not  guilty  of  mamlanghtcr,  it  not 
appearing:  distinctly  what  the  quantity  was  which 
he  had  mtmini^itercd,  or  what  quantity  would  be 
too  great  to  be  aclniinislercd  with  sa^ty  to  life. 
Reg.  V.  Btdl,  2  F.  &  F.  201. 

Qivni  for  improper  Forpoge.]— A.,  at  the  in- 

Btigation  of  a  woman  who  was  pregnant  by  him, 
and  influenced  by  her  threats  of  self-destruction 
it  the  menns  of  procuring  abortion  were  not  sup- 
plied to  hiT,  procured  some  corrosive  sublimate, 
and  handed  it  to  the  woman,  who  took  it  and 
died  from  its  effects.  He  was  not  present  when 
the  poison  was  taken  by  the  woman.  He  was 
indicted  for  murder.  The  jury  negatived  the 
fact  of  his  having  administered  the  poison,  or 
caused  it  to  be  taken  by  the  woman,  but  said 
that  he  delivered  it  to  her  with  the  full  know- 
ledge of  the  purpose  to  which  she  intended  to 
apply  it: — Held,  that  he  was  not  gnilty  of 
murder.  Beg.  t.  Fretwell,  L.  &  C.  161 ;  SI  L.  J., 
M.  C.  H5;  8  Jur.  (N.s.)466;  6  L.  T,  SS3 ;  10 
W.  R.  645  ;  9  Cox,  C.  C.  162.  BtaaeeMnoUk. 
25  Vict.  c.  100,  S3.  wS,  69. 

The  prisoner  was  convicted  of  manslaughter. 
It  appeared  that  he  procured  sulphate  of  potash, 
and  gave  it  to  his  wife,  intending  her  to  take  it 
for  the  purpose  of  procuring  abortion,  and  that 
she,  believing  herself  to  be  pregnant,  although  in 
reality  she  was  not,  took  the  sulphate  of  potash 
in  his  abtience,  and  died  from  its  effects  : — Held, 
that  the  conviction  was  right.  Reg.  t.  ffaylor. 
Dears.  &  B.  288  ;  7  Cox,  C.  C.  253. 

o.  By  Plffhtinff. 

Dnflllingf  apoa  PrOTOCatio& — Hen  Fretenoe, 
whether  Snffleient.] — When,  upon  a  previous 
nRrccineiit,  and  after  there  has  been  time  for  the 
blood  to  cool,  two  persons  met  -with  deadly 
weapons,  and  one  of  them  is  killed,  the  party 
who  occasions  the  death  is  guilty  of  murder,  and 
the  seconds  also  are  equally  guilty ;  and  with 
respect  to  others  shown  to  be  present,  the  ques- 
tion is,  did  they  give  their  aid  and  assistance  by 
their  countenance  and  encouragement  of  the 
principals  in  the  contest  ?  Mere  presence  will 
not  be  sufficient ;  but  if  they  sustain  the  princi- 
pals, cither  by  advice  or  assistance,  or  go  to  the 
ground  for  the  purpose  of  encouraging  and  for- 
warding the  unwwful  conflict,  although  they  do 
Dot  say  or  do  anything,  yet.  if  they  are  present 
assisting  and  encouraging  by  their  presence  at 
the  moment  when  the  fatal  shot  is  fired,  they  arc, 
in  law,  cuilty  of  the  crime  of  murder.  lieg.  v. 
Yimv/j,  8  Car.  A:  V.Gii. 

If  one  kills  another  in  a  deUberate  duel,  under 
provocation  of  charges  agninst  his  cliaractcr  and 
coniluct,  however  grievous,  it  is  murder  in  him, 
anil  his  second,  and  therefore  the  bare  incitement 
to  fight,  though  under  such  provocation,  is  in 
itself  a  very  high  misdemeanor,  though  no  con- 
seqiieiico  ensues  thereon  against  the  peace.  Rex 
V.  Jticc,  3  East,  581.  See  Rex  v.  Kinnear,  2  B. 
4:  AM.  402  ;  Ri  x  v.  Onehy,  2  Str.  766. 

Where  two  rersons  go  out  to  fight  a  deliberate 
duel,  and  death  ensues,  all  persons  who  are  pre- 
sent, cnconraging  and  promoting  thatdcath,  will 
be  guilty  of  murder.  And  the  person  who  acted 
as  the  second  of  the  deceased  person  in  such  a 
duel  may  be  convicted  of  murder,  on  an  indict- 
ment charging  him  with  being  present,  aiding 
and  utKtting  Uie  person  by  whose  act  the  death 
of  bis  principal  was  occasioned.  Beg.  t.  Citddy, 
1  Car.  tt  E.  210. 


SxocBiiTe  Force  med.] — Where  there  had  ' 
been  mutual  blows,  and  then  upon  one  uf  tb? 
parties  being  pushed  down  on  the  ground,  the 
other  stamped  upon  his  stomach  and  belly  with 
great  force,  and  thereby  killed  him,  it  was  con- 
sidered only  to  be  mamlaughter.  ifeai  t.  Avei, 
K.  &  B.  166. 

Death  caused  by  up-and-down  fighting  is 
murder.   Rex  v.  Thorpe,  1  Lewin,  C.  C.  171. 

If  two  persons  fight,  and  one  overpowers  the 
other,  and  knocks  him  down,  and  puts  a  rope 
round  his  neck  and  strangles  him,  this  will  be 
marder.   Bex  v.  Shato,  6  Car.  k  P.  372. 

Sparring  Katoh.] — There  is  nothing  QDlawfnl 
in  sparring,  unless,  )>erhaps,  the  men  fight  until 
they  are  so  weak  that  a  dangerous  fall  is  like  to 
be  the  result  of  the  continuance  of  the  game. 
Therefore,  except  in  the  latter  case,  death  causd 
by  an  injury  received  during  a  sparring  match 
does  not  amount  to  manslaughter.  Reg.  v.  Young, 
10  Cox,  C.  0.  371. 

Strof^les  in  Anger.]— All  strug^es  in  anger, 
whether  by  fighting  or  wrestling,  or  any  other 
mode,  are  unlawful,  and  death  occasioned  by 
them  is  manshiughter  at  least.  B^.  t.  CanHiff', 
9  Car.  &  P.  359. 

Deadly  Weapon  used.]— If,  after  an  inter- 
change of  blows  on  equal  terms,  one  of  tlift 
parties,  on  a  sudden  and  without  any  such  in- 
tention at  the  commencement  of  the  affray, 
snatches  up  a  deadly  weapon  and  kills  the  other 
party  with  it,  such  killing  will  only  amount  to 
manslaughter.  Bese  T.  Aitdermm,  3  Itius.  C.  & 
M.  68. 

If,  on  any  sudden  quarrel,  blows  pass  withont 
any  intention  to  kill  or  injure  any  one  materially, 
and  in  the  course  of  the  scuffle,  after  the  parties 
are  heated  by  the  contest,  one  kills  the  other 
with  a  deadly  weapon,  it  is  only  manslaughter. 
Rex  V.  Smw,  1  Leach,  0.  C.  151 ;  1  East,  244. 
And  sec  Rex  v.  Taylor,  6  Burr.  2792. 

Use  of  Deadly  Weapon  intended  from  th* 

flrat.] — But  if  a  party,  under  colour  of  fighting 
upon  equal  terms,  uses  from  the  beginning  of  the 
contest  a  deadly  weapon  without  the  knowledge 
of  the  other  party,  whom  he  kills  with  such 
weapon  ;  or  if  at  the  beginning  of  the  contest  he 
prepares  a  deadly  weapon,  so  as  to  have  tbft 
power  of  using  it  in  some  part  of  the  contest,  and 
accordingly  does  so  and  kills  the  other  party; 
the  killing  in  both  these  cases  will  be  murder. 
Rex  V.  JVhiteley,  1  Lewin,  C.  C.  173. 

If  a  person,  being  in  possession  of  a  deadly 
weapon,  enters  into  a  contest  with  another,  in- 
tending at  the  time  to  avail  himself  of  it,  and  in 
the  coarse  (d  the  contest  actually  uses  it,  and 
kilts  the  other,  it  will  be  murder ;  but  if  be  did 
not  intend  to  use  it  when  he  began  the  ctniteBt, 
but  used  it  in  the  heat  of  passion,  in  consequence 
of  an  attack  made  upon  him,  it  will  be  man- 
slaughter.  If  be  uses  it  to  protect  his  own  lif^ 
or  to  protect  himself  from  such  serious  bodily 
harm  as  would  give  him  a  reasonable  apprehen- 
sion that  his  life  was  in  immediate  danger, 
having  no  other  means  of  defence,  and  no  mcaoA 
of  escape,  and  retreating  as  far  as  be  can,  it  will 
be  justifiable  homicide.  Beg.  v.  Smitb,  8  Car.  ft 
P.  160. 

If,  before  the  conflict  b^an,  the  Hirty  had 
drawn  bis  knite  in  coed  blood,  in  case  death  bad 
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ensued,  the  offence  wonlil  have  been  mnrder. 
Jtex  V.  Xc-ssel,  1  Car.  &  P.  437. 

Deadly  WeapoQ  oied  after  Bunninif  Away.]— 

If  two  persons  quarrel  and  begin  to  fight  on  even 
terms,  where  one,  finding  himself  not  equal  to  his 
adversary,  runs  away,  ami  being  pursued,  draws 
his  knife,  and  when  overtaken  by  his  adversary, 
etabs  him ;  if  death  ensues,  this  would  be  oaly 
mandatighter.  Jb. 

Deadly  Weapon  ased  after  Foiled  Beoon- 
«iliatio&.] — If  a  man,  after  receiving  a  blow, 
feigns  a  reconciliation,  and,  after  the  lapse  of  a 
few  minutes,  invites  a  renewal  of  the  aggression, 
with  intent  to  use  a  deadly  weapon,  and,  on  such 
renewal,  uses  each  weapon  with  deadly  effect, 
there  is  evidence  of  implied  malice  to  sustain  the 
charge  of  murder.  Hiy.  v.  S<dten,  11  Cox,  C.  C. 
674. 

Bat  if,  after  such  reconciliation,  the  aggressor 
renews  the  contest,  or  attempts  to  do  so,  and  the 
other,  having  a  deadly  weapon  about  him,  on 
each  sudden  renewal  of  the  provocation,  uses  it 
withont  previous  intent  to  do  so,  there  is  evidence 
which  may  reduce  the  crime  to  mansLaoghter. 
Xb. 

Death  of  Third  Party  on  Znterferlnff.] — A. 

was  fighting  with  his  brother  ;  and,  to  prevent 
this,  B.  laM  hold  of  A.,  and  held  him  down  upon 
a  locker  on  boanl  the  barge  in  which  they  were, 
but  struck  no  blow.  A.  stabbed  B. : — Held,  that 
if  B.  did  nothing  more  than  was  sufficient  to 
prevent  A.  from  beating  his  brother,  and  had 
died  of  this  stab,  the  offence  of  A.  would  have 
been  murder ;  but  that  if  B.  did  mure  than  was 
necessary  to  prevent  the  beating  of  A.'s  brother, 
it  woidd  have  been  manslaughter  only.  lUx  v. 
Bourne,  5  Car.  k  F.  120. 

d.  Upon  Provocation. 

General  Prinoiplei.] — The  killing  a  person  in 
an  affray,  by  another  who  woa  in  a  violent  hrat 
and  piuBion  at  the  time,  will  not  amount  to 
murder,  but  manslaughter.  Itrx  v,  Rankin,  E. 
&  R.  43. 

If  a  blow  without  provocation  is  wilfully  in- 
flicted, the  law  inCeiff  that  it  was  done  with 
malice  aforethought,  and  if  death  ensues,  the 
offcni^r  is  guilty  of  murder,  altfaou^  the  blow 
may  have  been  given  in  a  moment  of  passion. 
Jti-i}.  V.  Xoon,  6  Cos,  C.  C.  137. 

Bevenge  Disprojiortionate.] — As  an  assault, 
thoQgh  illegal,  will  not  reduce  the  crime  of  the 
party  killing  the  person  assaulting  him  to  man- 
^ughter,  when  the  revenge  is  disproportionate 
and  barbarous,  much  less  will  such  personal  re- 
straint and  coercion  as  one  man  may  lawfully 
use  towards aiinthcr  form  anygroundof  extenua- 
tion.  Rex  V.  Willoughby,  1  East,  P.  C.  288. 

Intention  to  Kill  with  Deadly  Weapon.]— 
When  a  person  has  killed  another  with  a  de^y 
weapon,  even  upon  sudden  passion,  the  question 
as  to  the  sufficiency  of  provocation  to  reduce  the 
crime  to  manslaughter,  is  not  merely  whether 
there  was  passion  in  point  of  fact,  but  whether 
there  was  such  provocation  as  might  naturally 
kindle  ungovernable  passion  in  the  mind  of  any 
«idiuary  and  reasonable  man.  Reg.  v,  WeUh, 
11  Cor,  C.  C.  336. 

When  ihesa  is  the  intention  to  kill  (as  shown 


by  the  use  of  a  deadly  wenpon  and  the  inHictinn 
of  a  fatal  blow  in  a  mortal  part),  and  there  is 
absence  of  such  serious  provocation  as  might 
naturally  kindle  ungovernible  passion  in  the 
mind  of  a  reasonable  man,  the  crime  is  murder. 
lb. 

If  a  person  receives  a  blow,  and  immediately 
avenges  it  with  any  instrument  he  may  hr.ppeii 
to  have  in  his  hand,  and  death  ensiies,  this  will 
be  only  manslaughter,  provided  the  fat.-il  blow  is 
to  be  attributed  to  the  passion  of  auger  arising 
from  the  previous  provocation.  Rex  v.  Thomai, 
7  Car.  &  P.  817. 

Where  Provocation  only  Slight.] — It  is  not 

every  slight  provocatiaii,  even  by  a  blow,  which 
will,  when  the  party  receiving  it  strikes  with  a 
deadly  weap<>n  and  death  ensacs,  reduce  the 
crime  from  murder  to  manslaughter.  R?x  v. 
LyiKh,  5  Car.  &  P.  324. 

The  prisoner,  having  after  a  trifling  and  casual 
altercation,  sustained  several  blows  from  the  de- 
ceased (a  stranger  to  him),  instantly  stibbed 
him  with  a  clasp  knife  he  had  about  him : — 
Held,  that  it  was  for  the  jury,  whether  or  not  the 
blow  was  struck  in  the  heat  of  sudden  passion, 
without  previous  malice,  so  aa  to  reduce  the 
offence  to  manslaughter.  Rig.  v.  Eagle,  2  F.  & 
F.  827. 

Where  one  having  had  his  pockets  picked, 
seized  the  offender,  and  being  encouraged  by  a 
concourse  of  people,  threw  him  into  an  adjoining 
pond  by  way  of  avenging  the  theft  by  ducking 
hira,  but  without  any  apparent  intention  of 
taking  away  his  life,  and  the  pickpocket  was 
drowned  : — Held,  that  it  only  amounted  to  man- 
slaughter.  Rex  V.  Fray,  1  East,  P.  0.  236. 

Such  provocation  must  be  something  serious, 
as  a  blow  ;  and  mere  words,  or  gestures,  not  ac- 
companied with  anything  of  such  a  serious 
character,  will  not  in  point  of  law,  be  sufficient 
to  reduce  the  crime  to  manslaughter.  Reg.  v, 
WeUh,  11  Cox,  C.  C.  336. 

The  general  rule  of  law  is  that  provocation  by 
words  will  not  reduce  the  crime  of  mnrder  to 
tluit  of  manslaughter  ;  but  special  circumstances 
attending  snch  a  provocation  might  be  held  to 
take  the  case  out  of  the  general  rule.  Reg.  v. 
Rothwell,  12  Cox,  C.  C.  145. 

— i—  Insulting  Words  in  Addition.]  —  An 
assault,  too  slight  in  itself  to  be  a  sufficient  pro- 
vocation to  reduce  murder  to  manslaughter,  may 
become  sufficient  for  that  purpose  when  eoupletl 
with  words  of  great  insult.  Ileg.  v.  Smith,  4  P. 
&  F.  1066.  S.  P.,  Reg.  v.  SItertoood,  1  Car.  St  K. 
5&6. 

Killing  Wife  eaught  in  Adnltary.^]— If  a  man 

finds  his  wife  in  the  act  of  committing  adultery, 
and  kills  her,  this  will  be  but  manslaughter  only ; 
but  if  a  man  takes  away  the  life  of  a  woman, 
even  his  own  wife,  because  he  suspects,  however 
strongly,  that  slie  has  been  engaged  in  some 
illicit  intrigue,  this  will  be  murder.  Reg.  T. 
Xelley,  2  C^r.  &  K.  814. 

If  a  man  kills  his  wife,  or  the  adulterer,  in  the 
act  of  adultery^  it  is  manslaughter,  and  not  ma> 
der.   Rex  v.  Foarton,  2  Lewin,  C.  C.  216. 

Wif»*i  Fathir  KUUng  Hnsband.]— A  father 
struck  a  fatal  blow  at  the  husband  of  his  daugh- 
ter under  the  impulse  of  strong  resentment, 
caused  by  seeing  his  daughter  violently  assaulted 
by  her  nnsbana,  although  not  in  a  manner  to 
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endanger  her  life  .-—Held,  that  this  might  bo  a 
ground  upon  which  the  ofEence  of  murder  might 
be  rctlnccd  to  that  of  manslaaghter.  A^.  t. 
Barrington,  10  Cox,  C.  C.  370. 

KUlb^  Penm  eommitting  Offmo*  oi  Son.] — 

If  a  father  sees  a  pereon  in  the  act  of  com- 
mitting an  unnatural  offence  with  his  son,  and 
instantly  kills  him,  it  seems  that  it  would  be  only 
manslaughter,  and  that  of  the  lowest  degree : 
but  if  he  only  hears  of  it,  and  goes  in  search  of 
the  person,  and  meeting  him,  strikes  him  with  a 
stick,  and  afterwards  stabs  him  with  a  knife  and 
kills  him,  in  point  of  law  it  will  be  murder. 
Reg.  y.  Fislier,  8  Car.  &.  P.  182. 

Where  only  a  Colourable  EzdUfl.] — If  A.  has 
formed  a  deliberate  design  to  kill  B.,  and  after 
this  they  meet  and  have  a  quarrel,  and  many 
blows  pass,  and  A.  kiUs  B.,  this  will  be  murder, 
if  the  jury  Is  of  opinion  that  the  death  was  in 
comcqnence  of  previons  malice,  and  not  of  the 
sudden  proTOcation,  Beg;  t.  Xxrkham,  8  Car.  & 
P.  115. 

Even  blows  previously  received  will  not  ex- 
tenuate homicide  upon  deliberate  malice  and 
revenge ;  especially  where  it  is  to  be  collected 
from  the  circumstances  that  the  provocation  was 
sought  for  the  purpose  of  colouring  the  revenge. 
Bern  T.  Mtuon,  I  East,  P.  0.  23^. 

Where  FuiiOB  has  Time  to  Cool.]— In  a  cose 
of  death  by  stabbing,  if  the  jury  is  of  opinion 
that  the  wound  was  inflicted  by  the  prisoner 
while  smarting  under  a  provocation,  bo  recent 
and  so  strong  that  he  may  be  considered  as  not 
being  at  the  moment  the  master  of  his  own  un- 
derstanding, the  offence  will  be  manslaaghter ; 
but  if  there  has  been,  after  provocation,  sufficient 
time  for  the  blood  to  cool,  for  reason  to  resume 
its  scat,  before  the  mortal  wound  was  given,  the 
offence  will  amount  to  murder  ;  and  if  the  pri- 
soner displays  thought,  contrivance  and  deeign 
in  the  mode  of  possessing  himself  of  the  weapon, 
and  in  again  replacing  it  immediately  after  the 
blow  was  strucK,  sach  exercise  of  contrivance 
and  design  denotes  rather  the  presence  of  judg- 
ment and  reason  than  of  Tiolnit  and  ui^vem- 
able  passion.  Jteie  v.  llayusard,  6  Car.  &  P.  167. 
See  also  Beg.  v.  Fither,  supra, 

 ftuestions  for  Court  and  Jury.]— In  a 

cue  of  killing,  whether  the  blood  has  Hod  time 
to  oool  or  not,  is  a  question  for  the  court,  and 
not  for  the  jury  j  but  it  is  for  the  jury  to  find 
what  length  of  time  elapsed  between  the  provo- 
cation  received  and  the  act  done.  Jteg.  v.  Fither, 
8  Car.  &  P.  182. 

XtUmuo  bj  wbom  Blow  8tnMk.1— When 
two  or  more,  one  of  whom  bas  received  the  pro- 
vocation oic  a  blow,  are  charged  with  murder,  and 
one  of  them  has  received  a  provocation  (as  a 
blow)  which  would  reduce  homicide  to  man- 
slaughter, and  it  cannot  be  proved  which  of 
them  infitcted  the  fatal  blow,  neither  of  them 
can  be  convicted  of  murder,  vrithout  a  proof  of 
a  common  design  to  inflict  the  homicioal  act ; 
nor  of  manslaughter,  ^vitbont  proof  of  a  common 
design  to  inflict  unlawful  violence.  Btg,  T. 
intnicr,4F.&F.  339. 

«.  By  Oorreotton. 
■xmmIt*,  bj  Panott  pennlttsd  to  Opmot 


Koderately.j — A  schoolmaster  who,  on  thcsccond 
day  of  a  Ixiy'a  return  to  school,  wrote  to  his 
parent,  proposing  to  beat  him  severely,  in  order 
to  subdue  his  alleged  obstinacy,  and  on  receiving 
the  father's  reply,  assenting  thereto,  beat  the 
boy  for  two  hours  and  n  half  secretly  in  the 
night,  and  with  a  thick  stick,  until  he  died,  is 
guilty  of  manslaughter.  Reg.  v.  Iloplctj,  2  F.  & 
F. 202. 

If  a  father  beats  his  son  for  theft  so  severely 
with  a  rope  that  he  dies,  it  is  only  manslaughter. 
Anon.,  1  East,  P.  C.  261. 

Where  a  person  in  loco  parentis  inflicts 
corporal  punishment  on  a  child,  and  compels 
it  to  work  for  an  unreasonable  number  of  hours, 
and  beyond  its  strength,  and  the  child  dies,  the 
death  Ixiing  of  consumption,  but  hastened  by 
the  ill-treatment,  it  will  not  be  murder,  but 
only  manskughtcr  in  the  person  inflicting  the 
punishment,  although  it  was  cruel  and  excessive, 
and  accompanied  by  violent  and  threatening 
language,  if  such  person  believed  that  the  child 
was  shamming  illness,  and  was  really  able  to  do 
the  quantity  of  work  required.  Sex  v.  Cheeae- 
man,  7  Car.  &  P.  4&4. 

In  a  case  of  manslaughter  against  the  captain 
and  the  mate  of  a  vessel  for  accelerating  the 
death  of  a  seaman,  really  in  ill  health,  but  who, 
they  alleged,  they  believed  to  be  a  skulker,  the 
question  will  be,  in  determining  whether  it  is  a 
slight  or  an  uigravated  case,  whether  the  pheno- 
mena of  the  death  were  such  as  would  excite  the 
attention  of  reasonable  and  humane  men  ;  and 
in  such  a  cose,  if  the  deceased  is  taken  on  board 
after  he  was  discharged  from  a  hospital,  it  is 
important  to  inquire  whether  he  was  sent  on 
board  by  the  surgeon  of  the  hospital,  as  a  person 
in  a  fit  state  of  health  to  perform  the  duties  of  a 
seaman.   lUq.  v.  Leggett,  8  Car.  &  P.  191. 

Where  a  butcher  employed  the  deceased,  a 
shepherd  boy,  to  tend  some  sheep  which  were 
penned,  and  he  negligently  suffered  some  of 
them  to  escape  through  the  hurdles ;  and  the 
butcher,  upon  seeing  it,  ran  towards  the  boy, 
and,  taking  up  a  stake,  which  was  lying  on  the 
ground,  threw  it  at  him,  and  inflicted  an  injury 
of  which  be  died  : — Held,  that  under  the  circum- 
stances it  was  a  question  for  the  jury  whether  it 
was  murder  or  manslaaghter ;  and  they  found 
the  latter.   ]lex  v.  Wigg»,  1  Leach,  C.  C.  379. 

Infknt  incapable  of  appnoiating  Correction.] 

— An  infant,  two  years  of  age,  is  not  capable  tx 
appreciating  correction :  a  fether,  therefore,  is 
not  justified  in  correcting  it,  and  if  the  infant 
dies  owing  to  such  correction  the  father  is  gnilty 
of  manslaughter.  Reg.  t.  Griffin,  11  Cox,  C.  C. 
402. 

£.  In  Defanoe  of  Lift  and  Pjcopirty. 

Safety  of  Ship,] — If  a  ship's  sentinel  shoots  a 
man  because  he  persists  in  approaching  the  ship 
when  he  h-os  been  ordei-ed  not  to  do  so,  it  will  be 
munler  unless  such  an  act  was  necessary  for  the 
ship's  safety.  Bex  V.  Thomas,  3  Hobs.  C.  H. 
94. 

Trespaif  to  Garden.]— A  person  set  to  watch 
a  yard  or  a  garden  is  not  justified  in  shooting 
any  one  who  comes  into  it  in  the  night,  even  if 
he  should  see  the  party  go  into  his  master's  hen- 
roost ;  but  if,  from  the  conduct  «C  the  party,  he 
has  fair  gioimda  for  believing  his  own  life  to  be 
in  aetnal  and  Immediate  danger,  he  1»  justified 
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in  BfaootlnR  him.  Bex  v.  1  Car.  ft  P.  S10 ; 

28  R.  a  780. 

KilUng  in  8elf-D«A&e«.^ — The  nse  of  snch  a 
weapon  as  a  gun  even  against  an  unarmed  man, 
may  be  excused  or  justified,  not  only  by  neces- 
sity for  defence  against  death  or  serious  injury, 
but  the  reascmnble  apprehension  of  it.  Beg.  v. 
ITwrtOT*,  14  Cox,  C.  C.  346. 

The  killing  a  man  on  the  highway  is  not  justi- 
fiable homicide,  unless  there  was  an  intention 
on  the  part  of  the  person  killed  to  rob  or  murder, 
or  do  some  dreadful  bodily  injury  to  the  person 
killing ;  or,  in  other  words,  the  conduct  of  the 
party  must  be  such  as  to  render  it  necessary  on 
the  part  of  the  party  killing  to  do  the  act  in 
self-defence.   Meg.  v.  Bull,  9  Car.  &  P.  22. 

The  right  of  self-defence  does  not  justify 
counter-blows  struck  with  a  desire  to  fight.  Bty. 
T.  Xiwck,  14  Cox,  C.  C.  1.  And  Boe,  Bex  v. 
SeuUy,  supra. 

Before  a  person  charged  with  manslaughter 
can  avail  himself  of  the  defence  that  he  acted  in 
defence  of  his  life  he  must  satisfy  the  jury  that 
that  defence  was  necessary  ;  that  he  did  all  he 
could  to  avoid  it,  and  that  it  was  necessary  to 
protect  his  own  life,  or  to  protect  himself  from 
such  serious  bodily  harm  as  would  give  him  a 
reasonable  apprehension  that  his  life  was  in 
Immediate  dandier.  In  repelling  an  attack  upon 
property,  for  manslaughter  to  be  justifiable  the 
prisoner-  must  show  that  the  infliction  of  death 
was  to  prevent  no  ordinary  crime,  but  a  crime  of 
a  serious  and  felonious  nature,  intended  to  be 
carried  out  by  force.  Beg.  v.  SgmandtQn,  60 
J.  P.  645. 

Life  of  another  Fflnon.  ] — Under  ci  rcnmstasccs 
which  might  have  induced  the  belief  that  a  man 
was  cutting  the  throat  of  his  wife,  their  son  shot 
and  killed  his  fother.  On  the  trial  of  the  son  tor 
marder : — Held,  that  if  the  accused  had  reason- 
able grounds  for  believing  and  honestly  believed 
that  his  act  was  necessary  for  the  defence  of  his 
mother,  the  homicide  was  excusable.  Beg.  v. 
JZwf,  15  Cox,  C.  C.  640. 

Extreme  Hoceiiliy— Hunger.]— A  man  who, 
in  order  to  escape  death  from  hunger,  kills 
another  for  the  purpose  of  eating  his  fiesh,  is 
guilty  of  murder  ;  although  at  the  time  of  the 
act  he  is  in  such  circumstances  that  he  believes 
and  has  reasonable  ground  for  believing  that  it 
affords  the  only  chance  of  preserving  his  life. 
Beg.  V.  Jhidley,  54  L.  J.,  M.  C.  32  ;  14  Q.  B.  D. 
273,  660  ;  52  T.  107 ;  83  W.  R.  847  ;  16  Cox, 
a  C.  621 ;  49  J.  P.  6ft— C.  0.  B. 


V.  "KXtHag  withoat  Intention  whilst  Aetna 
anothor  Act. 

L  Slow  inteitded/or  Another. 

If,  on  a  sudden  quarrel  between  two  parties  of 
keelmen  and  soldiers,  a  blow  intended  for  an 
individu^  of  one  party  would,  if  death  ensued, 
have  amounted  only  to  manslaughter  ;  it  will  be 
manslaughter  though  accident  it  kills  another. 
Bex  V.  Brotm,  1  Leocb,  C.  a  148  ;  1  East,  F.  C. 
231,  246,  274. 

Throwing  Poker  at  Child.] — ^Where  a  mother, 
being  angry  with  one  of  her  children,  took  up  a 
small  piece  of  iron  used  as  a  poker,  and  on  his 
ronning  to  tiie  door  <^  the  room,  which  was  open, 


threw  it  after  him,  and  hit  another  child  who 
happened  to  be  entering  the  ron^n  at  the  moment, 
in  consequence  of  which  he  dieti : — Held,  to  be 
manslaughter,  although  it  nn]>earcd  the  mother 
had  no  intention  of  hitting  the  child  with  whom 
she  was  nngry,  and  only  iatended  to  frighten 
him.   Bex  v.  Conner,  7  Car,  &  P.  438. 

ii.  Negligence  by  Omission  or  Commiaaurn. 

General  Rule.] — Generally,  it  may  be  laid 
down,  that,  where  one  by  his  nt^ligenco  lias 
contribute*!  to  the  death  of  another,  he  is  guilty 
of  manslaughter.  Brg.  v.  Swindall,  2  Car.  &  K. 
230  ;  2  Cox,  C.  C.  141. 

That  which  constitutes  morder  when  by  design, 
and  of  malice  prepense,  constitutes  manslaughter 
when  arising  from  culpable  negligence.  Reg.  v. 
HvgUt,  Dears.  &  B.  248  ;  26  L.  J.,  M.  C. 
202  ;  3  Jur.  (II.H.)  696  :  5  W.  R.  732 :  7  Cox. 
C.  C.  301. 

Hamlaughter  by  n^ligence  occurs  when  a 
person  in  doing  anjrthing  dangerous  in  Itself,  or 
having  charge  of  anything  dangerous  in  it^lf, 
conducts  himself  in  regard  to  it  in  such  a  careless 
manner  as  to  be  guilty  of  culpable  negUgence. 
Beg.  V.  DnheHy,  16  Cox,  C.  C.  306. 

To  render  a  person  liable  to  conviction  for 
manslaughter  tnrongh  n^cct  of  daly,  there 
must  be  such  a  degree  tA  culpability  in  his  con- 
duct as  to  amount  to  gross  n^ligence.  Reg.  v. 
Finney,  12  Cox,  C.  C.  625. 

An  act  of  omission,  as  well  as  of  commission, 
may  be  so  criminal  as  to  be  the  subject  of  an 
indictment  for  manslaughter.  Beg.  v.  Lowe. 
3  Car.  &  K.  123  ;  4  Cox,  C.  C.  451. 

Conduct  and  ICanagement  of  Steam  Xa- 
ginei  and  Kailway  Trains.]— Where  a  man, 
appointed  to  superintend  a  steam-engine,  em- 
ployed in  a  colliery  for  the  purpose  of  raising- 
colliera  from  the  pits  left  the  engine  in  the 
charge  of  an  ignorant  bi^,  who  told  him  that  he 
was  unable  to  manage  it,  and  in  the  absence  of 
the  engineer  a  man  was  drawn  up,  who  was 
killed  from  the  want  of  skill  in  the  boy  to 
manage  the  engine  : — Held,  that  this  was  man- 
slaughter in  the  engineer.  Beg,  T.  Zotw,  S  Car.  fe 
K.  123  \  4  Cox,  C.  C.  461. 

An  explosion  occurred  on  board  a  steamer,, 
whereby  one  of  three  persons  in  charge 
of  her  was  killed.  The  circumstance  that  the 
valves  were  out  of  order  is  not  sufficient  to  make- 
out,  against  cither  or  both  of  them  (one  being- 
the  master  and  the  other  engineer),  a  case  of 
such  culpable  negligence  as  would  sustain  a 
charge  of  manslaughter.  Beg.  v.  Qregory,  2 
F.itF.  153. 

On  an  indictment  against  an  engine-driv^ 
and  a  fireman  of  a  railway  train,  for  the  man- 
slaughter of  persons  killed  while  travelling  in  a 

E receding  train,  the  prisoners*  train  running- 
ito  it,  it  appeared  that  on  the  day  in  question 
special  instructions  had  been  issued  to  them, 
which  in  some  respects  differed  from  the  general 
rules  and  regulations,  and  altered  the  signal  for 
danger,  so  as  to  make  it  mean  not  "  stop  "  but 
"  proceed  with  caution ; "  that  the  trains  wen> 
started  by  the  superior  ofBcers  of  the  company 
irregularly,  at  interralB  of  about  five  minutes 
that  the  preceding  train  bad  stopped  for  three 
minutes,  without  any  notice  to  the  prisoners 
except  the  signal  for  caution ;  that  their  train 
was  being  driven  at  an  excessive  rate  of 
speed ;  aira  that  then  they  did  not  slacken  im> 
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mediately  on  pcrcciring  the  signal,  but  almost 
immediately,  nnd  ihat  as  tu>on  .is  they  saw  the 
preceding  train  thoy  did  thoir  best  to  stop,  but 
without  effect : — llelil,  fiiKt,  that  the  special 
roles,  BO  far  as  not  consistent  with  the  general 
rules,  superseded  them.  lleg.  t.  Trainer,  4  F.  & 
E.  105. 

Held,  secondly,  that  if  the  prisoners  honestly 
belierod  they  were  observing  them,  and  they 
were  not  obviously  illegal,  they  were  not  crimi- 
nally responsible.  2b. 

Held,  thirdly,  that  the  fireman,  being  bound  to 
obey  the  directions  of  the  engine  driver,  and,  so 
far  as  appeared,  having  done  so,  there  was  no 
case  against  him.  lb. 

Upon  a  trial  for  manslanghter,  it  appeared 
that  the  prisoner  was  the  driver  and  the  deceased 
was  the  fireman  of  a  steam-engine  on  a  railway, 
and  that  the  death  of  the  latter  was  caused  by 
the  engine  coming  Into  collision  witli  a  train 
standing  on  the  same  line  of  rails,  owing  to  a 
neglect  on  the  part  of  the  person  in  clu^^  of 
tiie  ei^ne  to  keep  a  snflScient  look  out.  There 
was  evidence  that  it  was  the  duty  of  the 
prisoner,  or  of  the  deceased,  to  keep  the  look  ont, 
but  there  was  no  evidence  as  to  which  of  the  two 
was  charged  with  the  duty  at  the  tlout  of  the 
collision  : — Held,  that  the  prisoner  was  entitled 
to  an  acquittaL  Meg.  ffrajf,  4  F.  &  F. 
1098. 

When  a  collision  occors  on  a  railway,  and 
death  is  caused,  the  person  responsible  is  the 
man  actually  in  cbuge  of  the  engine,  and 
whose  negligence  caused  the  accident  at  the 
time  of  tlie  collision.  Beg.  t.  Birekall,  4  F.  &  F. 
1087. 

^e  prisoner  was  indicted  for  the  manslaughter 
of  a  passenger  in  a  train,  of  which  he  was  in 
ehaiige  as  guard.  The  prisoner  had  directed  the 
train  to  be  divided  va.  an  incline,  whereby  a  por- 
tion of  the  train  ran  backwards  and  collided 
with  another  toain,  oausii^  the  death  of  many  of 
liha  passengen  Held,  that  in  order  to  convict 
the  prisoner  Vbm  jury  must  find  him  guilty  of 
^roes  n^Iig^ce  or  recklessly  negligent  conduct, 
and  that  mere  intellectual  defect  or  mistake  of 
judgment,  without  wilful  disobedience  as  to  a 
■traffic  r^fulation,  would  not  create  criminal 
liabiliiy.   Beg.  v.  BZlioU,  16  Cox,  0.  C.  710. 

'  Vavigmting  TammIi.]  —  Those  who  navigate 
the  river  Thwnea  improperly,  either  by  too  much 
speed  or  by  negligent  conduct,  are  as  much 
l^Ue,  if  death  ensues,  as  those  who  cause  it  on 
a  pnblic  highway  on  land,  either  by  furious 
driving  or  by  n^ligent  conduct.  Beg.  v.  Taylor, 
-«  Car.  &  P.  673. 

To  make  the  captain  of  a  steam  vessel  guilty 
of  manslanghter,  in  causing  a  person  to  be 
■ilrowned  by  running  down  a  boat,  the  prosecutor 
most  show  some  act  done  by  the  captain  ;  and 

mare  omission  on  his  pnrt,  in  not  doing  the 
whol4  of  his  daty,  is  insufficient.  Btx  r.  (freen, 
7  Car.  k  P.  166. 

But  if  there  is  sufficient  light,  and  the  captain 
■of  a  steamer  is  either  at  the  helm  or  in  a  situa- 
tion to  be  giving  the  command,  and  docs  that 
■>vhich  causes  the  injury,  he  is  guilty  of  man- 
slaughter.  lb. 

The  captain  and  pilot  of  a  steam  boat  were 
Iwth  indicted  for  the  manslanghter  of  a  person 
who  was  on  board  a  smack,  by  running  the 
smack  down.  The  running  down  was  attributed, 
on  the  part  of  the  prosecution,  to  improper 
Steerage  of  the  steam  boat,  arising  from  there 


not  being  a  man  at  the  bow  to  keep  a  look-oat 
at  the  time  of  the  accident.  It  was  proved  that 
there  was  a  man  on  the  look-out  when  the  vessel 
started,  about  an  hour  previously.  According  to 
one  witness,  the  obtain  and  pilot  were  both  on 
the  bridge  between  the  paddle-boses ;  according 
to  another,  the  pilot  was  alone  on  the  pad<lle 
box : — Held,  that  there  was  not  such  personal 
misconduct  on  the  part  of  either  as  to  make 
them  guilty  of  felony.  Bex  v.  Allen,  7  Car.  k  P. 
153. 

Where  an  English  pilot  on  board  a  foreign 
vessel  by  bis  own  n^lience  fails  to  make  the 
foreign  sailors  understand  his  directions,  he  will 
be  guilty  of  manslaughter  if  a  boat  is  ran  down 
by  the  vessel  and  life  is  in  consequence  lost. 
Beg.  v.  Sj>eiu!e,  1  Cox,  C.  C.  852. 

Persons  on  board  a  ship  are  necessarily  subject 
to  something  like  a  despotic  government,  and  it 
is  extremely  important  that  the  law  should 
regulate  the  conduct  of  those  who  exercLic 
dominion  over  tJum.  B^.y.Zeggeti^SCai.Sif. 
191. 

Boat  Vpietting,] — A.,  being  on  board  a  ship, 
and  B.  in  a  boat  alongside,  they  hod  a  dispule 
about  the  payment  for  some  goods,  both  being 
intoxicated.  A.,  to  get  rid  of  B.,  pushed  away  the 
boat  with  his  foot ;  B.  reaching  out,  to  lay  hold 
of  a  barge,  to  prevent  his  boit  from  driftin); 
away,  overbalanced  himself,  ami  fell  into  the 
water  and  was  drowned.  A.  was  chained  with 
manslaughter : — Held,  that  these  facts  did  not 
constitute  that  offence.  jBap  v.  Watera,G  Car.k 
P.  328. 

Where  a  man  was  drowned  by  the  upaetting 
of  a  boat  the  waterman  in  charge  of  it  would 
be  guilty  it  he  was  grossly  careless  in  man^'ng 
the  boat  or  in  taking  on  board  in  the  firet  in- 
stance a  greater  number  of  passengers  than  it 
was  capable  of  carrying  safely.  Ay.  v.  WUtutm- 
ion,  1  Cox,  C.  C.  97. 

Kaker  of  Imperfset  CaimoB.]  —  An  iron- 
founder  being  employed  an  oilman  and  a 
dealer  in  marine  stores  to  make  some  cannon, 
to  be  used  on  a  day  of  rejoicing,  and  afterwards 
to  be  put  into  a  sailing  boat ;  after  one  of  them 
had  bnrst,  and  been  returned  to  him  in  conse- 
quence, sent  it  back  in  so  imperfect  a  state,  that 
on  being  fired  it  burst  again,  and  killed  a  third 
person : — Held,  that  the  maker  was  guilty  of 
manslaughter.  Bex  t.  Carr,  8  Car.  &  P.  163,  n. 

Oanilng  Xiae  to  beTentilated.]— If  itisthe 
duty  of  a  person,  as  a  ground  baiuff  of  a  mine, 
to  cause  the  mine  to  be  properly  ventilateil  by 
causing  air-headings  to  be  put  up  where  neces- 
sary, and  by  reason  of  his  omission  in  this 
respect  another  is  killed  by  an  explosion  of  fire- 
damp, such  person  is  gutltji  of  manslaughter,  if 
by  such  his  omission  he  was  guilty  of  a  want  of 
ordinary  and  reasonable  precaution,  and  if  it 
was  his  plain  and  ordinary  duty  to  have  caused 
an  air-heading  to  have  been  niade,  and  a  man 
using  reasonable  diligence  would  have  doae  it. 
Beg.  V.  Hainet,  S  Car.  &  E.  368.  , 

Canting  Cart  to  VpMt]— A  lad,  aa  a  fodie, 
without  any  intention  to  do  any  harm  to  any 
one,  took  the  tmp  stick  out  of  the  front  port  of 
a  cart,  in  consequence  of  which  it  was  upset,  and 
the  carman  who  was  in  it,  putting  in  a  sack  of 
potatoes,  was  pitohed  backwards  on  the  stones 
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and  killed  Held,  that  the  lad  was  gnUtv  of 
manslaughter.  Jlex  v.  SuUiva»y  7  Cor.  &  P.  641. 

Throwing  Box  into  Sea.] — The  mere  fact  of  a 
■civil  wrong  committed  by  one  person  against 
Another  ought  not  to  be  used  as  an  incident 
which  is  a  necessary  step  in  a  criminal  case, 
Apart  from  the  question  of  criminal  negligence. 
Therefore  the  mere  fact  of  a  person  wrongfully 
taking  up  a  bor  from  a  retr^meat  stall  on  a 
sea  pier,  nn<l  wantonly  throwing  it  into  the  sea, 
and  thereby  unintentionally  causing  the  death  of 
another  bathing  in  the  sea,  is  not  per  se,  and 
Apart  from  the  qnestion  of  negligence,  sufficient 
to  constitute  the  offence  of  mani^n^ter.  Seg. 
V.  FranAliit,  15  Cox,  C.  C.  163. 

Inoantioni  Working  in  Shaft.] — The  deceased 
was  with  others  employed  in  walling  the  inside 
of  a  shaft.  It  was  the  daty  of  the  prisoner  to 
place  B  stage  over  the  month  of  the  shaft,  and 
the  death  of  the  deceased  was  occasioned  by  the 
negligent  omission  on  his  part  to  i>orform  such 
<luty.  He  was  convicted  of  manslaughter  : — 
Held,  that  the  conviction-  was  right.  It-^ff.  v. 
ascites.  Dean.  &  B.  248  ;  26  L.  J.,  M.  C.  202  : 
3  Jut.  (n.s.)  606 ;  5  W.  B.  7S2 ;  7  Cox,  C.  C. 
301. 

Letting  Loom  '^ioni  Animals.] — man  who 

having  a  horse,  which  he  knows  to  be  vicious 
and  dangerous,  turns  it  out  upon  a  common, 
through  which,  to  his  knowledge,  pass  much- 
freqoented  public  footpaths,  which  are  not 
fenced  off,  is  guilty  of  culpable  negligence,  and 
if  the  horse  kills  anyone  passing  over  the 
common,  he  may  be  convicted  of  manslaughter ; 
nor  is  it  any  defence  that  the  deceased  had 
strayed  from  the  way,  where  he  is  still  so  near  it 
that  tlie  jury  cannot  say  whether  he  is  on  or  off 
the  path.  lUff.  t.  Dant,  L.  &  C.  567  ;  U  L.  J., 
M.  C.  119 ;  11  Jnr.  (N.8.)  549  ;  12  L.  T.  396  ;  13 
W.  R.  663  ;  10  Cos,  C.  C.  102. 

Non-repair  of  Boods.]  —  Trustees  appointed 
uniler  a  local  act  for  the  purpose  of  repairing 
roads  in  a  district,  with  power  to  contract  for 
executing  snch  repairs,  are  not  chaiveable  with 
mamlaughtcr  if  a  person  using  one  of  such  roads 
is  accidentally  killed  in  consequence  of  the  roads 
being  out  of  rci>air  through  nt^lcct  of  the 
trustees  to  contract  for  repairing  it.  JZ».  v. 
JPocock,  17  Q.  B.  34  ;  5  Cox,  C.  C.  172. 

Semnt  not  Watcihing  Tnimray.]  —  The 

private  servant  of  the  owner  of  a  tramway 
crossing  a  public  road  was  cntmsted  to  watch  it ; 
while  he  was  absent  from  his  duty  an  accident 
h.ippcneil,  and  a  person  was  killed.  The  private 
act  did  not  require  the  owner  to  watch  the  tram- 
way : — Hclti,  that  there  was  no  duty  between 
the  owner  and  the  public,  and,  therefore,  his 
servant  was  not  guilty  of  negligence,  so  as  to 
make  him  guilty  of  manslaughter.  Eeg.  v. 
^iHt«;i,  llCox,C.  C.210. 

Exposure  to  Cold,] — A  person  was  indicted 
for  manslaughter.  The  evidence  was  that  he 
struck  the  deceased  twice  with  a  heavy  stick, 
that  he  afterwards  left  him  asleep  by  the  side 
of  a  small  lire  in  a  country  lane  during  the 
whole  of  a  frosty  night  in  the  month  of  January, 
find  ilie  next  morning,  finding  him  just  aUve, 
put  him  under  some  straw  in  a  bom,  where  his 
body  was  found  some  months  afterwards.  The 
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jury  was  directed  that  if  death  resnlted  from  the 
beating  or  from  the  exposure  during  the  night 
in  question,  such  exposure  being  the  result  of 
criminal  ncgUgence,  or  from  the  prisoner  leaving 
the  boy  under  the  straw  iU,  but  not  dead,  the 
prisoner  was  guilty  of  manslaoghter.  Aw.  t. 
Martin,  11  Cos,  C.  C.  136. 

Driving  Carriagei  or  Hortei.]— If  a  person 
is  driving  a  cart  at  an  unusually  rapid  pace,  and 
drives  over  another  and  kills  him,  he  is  guilty  of 
manslaughter,  though  he  called  to  the  deceased 
to  get  out  of  the  way,  and  he  might  have  done 
so,  if  he  hod  not  been  in  a  state  of  intoxication. 
Re^  V.  Walker,  1  Car.  &  P.  320. 

The  fact  that  streets  are  usually  crowded  from 
any  public  procession,  or  other  cause,  instead  of 
excusing  a  driver  when  proceeding  at  his  ordi- 
narv  pace,  and  with  ordinary  care,  requires  him 
to  be  particularly  cautious,  and  may  tend  to 
render  him  criminally  answerable' for  any  acci- 
dents ensuing  from  driving  at  a  rate,  and  with 
those  precautions  which  he  might  have  ordinarily 
observed.   Jicg.  v.  Murray,  5  Cox,  C.  C.  509. 

A  foot  passenger  walking  by  lamplight  in  the 
carriage  road  along  a  public  highway,  the 
owner  of  a  cart,  who  was  proved  to  be  near* 
sighted,  drove  along  at  the  rate  of  eight  or  nine 
miles  an  hour,  sitting  at  the  time  on  a  few 
sacks  laid  on  the  bottom  of  the  cart,  and  ran 
over  the  foot  passenger  and  killed  him  : — Hold, 
that  he  was  guilty  of  snch  carelessness  m 
amoonted  to  the  crime  of  numslanghter.  Jieai  v. 
Grovt,  6  Gar.  ft  P.  629. 

If  the  driver  of  a  carriage  is  racing  with 
another  carriage,  and,  from  being  unable  to 
pull  up  his  horses  in  time,  the  first-menlioned 
carriage  is  upset,  and  a  person  thrown  off  it  and 
killed,  this  is  manslaughter  in  the  driver  of  1^ 
carriage.   Reie  v.  Timmint,  7  Car.  ft  P.  440. 

If  A.  and  B.  ore  riding  fast  along  a  highway, 
as  if  racing,  and  A.  rides  by  without  doing  any 
mischief,  but  6.  rides  against  the  horse  of  C, 
whereby  C.  is  thrown  and  killed,  this  is  not 
manslaughter  in  A.  Hex  v.  Mattin,  6  Car.  ft  P. 
396. 

If  each  of  two  persons  is  driving  a  cart  at  a 
dangerous  and  a  fnriotu  rate,  and  they  are  in- 
viting each  other  to  drive  at  a  daDgerons  and  a 
furious  rate,  along  a  tompike  road,  and  one  of 
the  carta  runs  over  a  man  and  kills  bim,  each 
of  the  two  persons  is  goil^  of  manslaughter. 
T.  SaindaU,  2  Car.  ft  K.  230  ;  8  Cox,  C.  G. 

A  driver  of  a  spring  cart,  standing  in  the  cart 
and  driving  along  a  public  road  without  reins, 
but  not  driving  furiously,  when  a  child  runs 
across  the  road  before  the  cart,  and  is  killed 
by  the  wheel  passing  over  it,  is  not  guilty  of 
manslaughter,  unless  he  could  have  saved  the 
life  of  the  child  if  he  had  been  driving  with 
the  reins  in  his  hand.  Mm.  t.  Datlewav,  2  Cox, 
C.  C.  273. 

If  the  driver  of  a  conveyance  uses  all  reason- 
able care  and  diligence,  and  an  accident  happens 
through  some  chance  which  he  could  not  foresee 
or  avoid,  he  is  not  to  be  held  liable  for  the  results 
of  such  accident.  jScv.  v.  Murray,  6  Cox,  C.  C. 
509. 

It  a  man  undertakeH  to  drive  another  in  a 

vehicle,  he  is  bound  to  exercise  proper  care  in 
regard  to  the  safety  of  the  man  under  his  charge, 
and  if,  by  culpably  neghgent  driving,  he  causes 
the  death  of  the  other,  he  will  be  guilty  of  man- 
slaughter.  But  he  cannot  be  found  guilty 
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manslangfater  if  tho  deceased  hlniBelf  interfered  I 
in  the  management  of  the  horse,  and  therein 
assist^  in  bringing  about  an  accident.  Even  if 
the  doctrine  of  contributory  negligence  applies 
to  criminal  cases,  yet  there  is  no  contributory 
negligence  on  the  part  of  anyone  in  merely 

fetting  into  a  vehicle  and  allowing  himself  to  be 
riven,  although  the  driver  be  p«ceptibly 
dnmlc.  Reg.  v.  Jon£t,  22  L.  T.  217;  11  Cox, 
C.  C.  644. 

By  Deadly  Wekponi.] — When  a  person  fires  at 
another  a  firearm  knowing  it  to  be  loaded,  and 
therefore  intending  either  to  kill  or  to  do  grievous 
bodily  harm,  if  death  ensues  the  crime  is  murder ; 
and  if  in  such  case  the  person  who  fires  the 
weapon,  though  he  does  not  know  that  it  is 
loaded,  baa  taken  no  care  to  ascertain,  it  is 
mfinslaughter.  Mfg.  v.  Campbell,  1 1  Cox,  C.  C. 
823. 

One  who  joints  a  gun  at  another  without 
previously  examining  whether  it  is  loaded  or 
not,  it  the  weapon  should  accidentally  go  oft 
and  kill  him  towards  whom  it  is  pointed,  is 
guilty  of  manslangbter.  R^,  v.  Joji^,  12  Cox, 
C.  C.  628. 

If  there  is  ro  legal  excuse  for  using  a  gun. 
but  nevcrthel'sta  it  is  resorted  to.  and  is  fired  even 
accidentally,  it  is  manslaughter,  and  the  jury 
having  found  that  there  was  no  necessity,  but 
that  the  gun,  being  levelled  at  tlic  deceased 
with  no  intention  of  discharging  it,  went  oif 
accit^nt : — Held,  tbat  the  prisoner  was  guilty 
mnnslaughtcr.  Beg.  v.  Wetlim,  14  Cox,  C.  C. 
S46. 

Where  A.,  having  ft  right  to  the  possession  of 
a  gan  which  was  in  the  hands  of  the  deceased, 
and  which  he  knew  to  be  loaded,  attempted  to 
take  it  away  by  force,  and  in  the  struggle 
which  ensued  the  gun  went  off  accidentally  and 
caused  the  death  of  the  deceaxed  : — Held,  that 
as  the  death  was  caused  by  the  discharge  of  the 
gnn,  which  was  the  result  of  the  unlawful  act 
of  A.,  he  was  guilty  of  manslaughter.  Itty.  v. 
ArrJu-r,  1  F.k¥.  361. 

Where  a  gamekeeper  tried  to  arrest  a  man 
whom  he  found  poflctiing,  and  a  gun  which  the 

eiacher  had  went  off  and  shot  the  keeper  : — 
eld,  that,  even  although  the  gun  went  off  acci- 
dentally in  the  course  of  the  scuffle  with  the 
keeper,  he  having  a  right  to  take  the  gun,  it 
was  manslaughter  in  the  man  who  caused  it. 
Reg.  V.  Skeet,  4  F.  it  F.  931. 

A.,  B.  and  C.  went  into  a  field  in  proximity  to 
certain  roads  and  houses,  taking  with  them  a 
rifle  which  would  be  deadly  at  a  mile,  for  the 
purpose  of  practising  firing  with  it.  B.  placed  a 
board,  which  was  handed  to  him  by  A.,  in  the 
presence  of  C,  in  a  tree  in  the  field  as  a  target. 
All  three  fired  shots  directed  at  the  board  so 
placed,  from  a  distance  of  about  100  yards.  No 
precautions  uf  any  kind  were  taken  to  prevent 
danger  from  such  firing.  One  of  the  shots  thus 
fired  by  one,  though  it  was  not  proved  by  which 
one,  of  them,  killed  a  boy  in  a  tree  in  a  garden 
near  the  field,  at  a  spot  distant  393  yards  from 
the  firing  point.  A.,  6.  and  C.  were  all  found 
guilty  by  a  jury  of  manslaughter  : — Held,  that 
A.,  B.  and  C.  had  been  guilty  of  a  breach  of  duty 
in  firing  at  the  spot  in  question,  without  taking 
proper  precautions  to  prevent  injury  to  others, 
and  were  rightly  convicted  of  manslaughter. 
Ri-g.  V.  Salmon,  60  L.  J.,  M.  C.  26  ;  6  Q.  B.  D. 
79  ;  43  L.  T.  673  ;  S9  W.  B.  246;  14  Cox,  0.  C. 
494  ;  46  J.  P.  270. 


VeffUgenoe  of  Otlten  as  well  u  of  friMitr.) 

— ^Although  it  Is  manslaughter  where  the  death 
was  the  result  of  the  joint  negligence  of  the  pri- 
soner and  others ;  yet  it  must  have  been  the 
direct  result,  wholly  or  in  pnrt,  of  the  prisoner's, 
negligence,  and  his  neglect  must  have  been  wholly 
or  in  partthe  proximate  and  efficient  cause  of  the 
death,  stad  it  is  not  so  where  the  nt^ligence  of 
some  other  person  has  intervened  between  his- 
act  or  omission  and  the  fatal  result.  Beg.  v. 
Ledger,  2  F.  &  F.  857. 

It  is  no  defence  in  a  case  of  manslaughter  that 
the  death  of  the  deceased  was  caused  by  the  n^- 
ligence  of  others  as  well  as  by  that  of  the  pri- 
souer  ;  for  if  the  death  of  the  deceased  is  caused 
partly  by  the  ne^igcnce  of  the  prisoner  and 
partly  by  the  negligence  of  others,  the  prisoner 
and  all  those  others  are  guilty  of  manslaogfater. 
Beg.  V.  Hainet,  2  Car.  &  K.  368. 

Gontribntoiy  Hegligenee  of  Deeeftsed  no  Dt- 
ftaee.] — Wherever  death  ensues  from  injnries 
inflicted  by  parties  engaged  in  any  illegal  act,  an 
indictment  for  manslaughter  will  lie,  even  thongh 
it  appears  that  the  dec^ised  had  materially  cuu- 
tributed  to  his  death  by  his  own  neghgence. 
Iti-g.  v.  Lmtghottom,  3  Cox,  C.  C.  439. 

if  a  person  is  driving  a  cart  at  a  very  rapid 
pace  and  kills  a  man,  he  is  guilty  of  mandaugbter 
though  be  called  to  deceased  to  get  out  oi  the 
way,  and  the  deceased  might  have  done  so,  if  he 
hnil  not  been  in  a  state  of  intoxication.  Bex  v. 
Walker,  1  Car.  &  P.  320. 

It  is  no  ground  of  defence  that  the  death  wa» 
partly  caused  by  the  negligence  of  the  deceased 
himself  or  that  he  was  either  deaf  or  dumb  at 
the  time.  Reg.  v.  Swindalt,  2  Cor.  ft  E.  230 ;  ? 
Cox,  C.  C.  141. 

Contributory  negligence  is  not  an  answer  to  a 
criminal  charge  as  it  is  to  a  civil  action.  Beg.y. 
Keti\  12  Cox,  C.  C.  355. 

If  a  person  undertakes  to  drive  another  and 
drives  so  unskilfully  and  negligently  as  to  cause 
death,  he  cannot  be  found  guilty  of  manslaughter 
if  the  deceased  himself  interfered  in  themanage- 
raent  of  the  horse,  and  thereby  assisted  in  brin?- 
ing  about  an  accident.  Reg.  v.  Jonet,  22  L.  T. 
217;  11  Cox,  C.  C.  544. 

In  one  case  it  was  held  that  a  man  was  not 
criminally  responsible  for  the  death  of  another 
party  caused  by  his  negligence,  where  he  wooM 
not  have  been  civilly  liable  in  an  notion  at  the 
suit  of  the  party  injured,  if  the  injuries  pustained 
had  fallen  short  of  causing  his  death.  Beg.  v. 
Birehall,  4  F.  &  F.  1087. 

h.  By  Fenoiw  luiTlnff  Ohorffe  of  IMpIOM 
Beings. 

Must  not  be  Guilty  of  Orou  Vegliguioe.]— 

A  grown-up  peraon  who  chooses  to  ondertake  the 
charge  of  a  human  creature  helpless  either  from 
infancy,  simplicity,  lunacy,  or  other  infinni^, 
is  bound  to  execute  that  charge  without  wicked 
negligence  ;  and  if  such  person,  by  wicked  n^- 
gence,  lets  the  helpless  creature  die,  that'pcrsoa 
is  guilty  of  manalaugfater.  Beg.  T.  MeMllt,  l^ 
Cox,  C.  0.  76. 

Mere  n^ligence  is  not  enough  ;  there  most  bo 
negligence  so  great  as  to  satisfy  the  jury  that  the 
person  had  a  wicked  mind,  in  the  sense  of  being, 
reckless  and  oaieless  whether  ds&Hi  occuired  or 
not.  lb. 

Vot  pmuins  AwiitoKOo.]— On  the  trial  of 
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an  iodicbincnt  ag.iin'it  a  womin  for  the  man- 
alaogbter  of  her  iiew-bom  child,  the  crideace 
went,  to  prove  that  the  child  had  dropped  from 
her  whilst  she  was  on  i  ho  privy,  and  that  it  had  been 
smothered  in  the  soil:— Held,  that  if  the  jury 
was  of  o[>inion  that  after  it  had  been  born  the 
mother  had  the  power  of  procuring  sncb  assis- 
tance as  mifiht  have  saved  the  child's  life,  and 
she  neglected  to  procare  it,  she  was  guilty  of  man- 
slaughter. Jleff.  V.  Middlethip,  6  Cox,  C.  C. 
275. 

On  an  indictment  against  a  woman  for  the 
wilful  murder  of  her  new-born  child,  she  is  guilty 
of  murder  if  either  before  or  after  the  birth  of 
the  child  she  makes  up  her  mind  that  it  sh&U  die, 
and  the  child  being  born  alive,  she,  with  the 
intent  that  it  shall  die,  leaves  it  to  die,  and  it 
does  die  in  consequence.  Or  again,  she  is  guilty 
of  murder,  if  without  intending  murder  she  re- 
solves to  conceal  the  birth  of  the  child  by 
methods  which  will  probably  end  in  its  death, 
and  which  being  earned  out  do  end  in  its  deatli. 
Reg.  T.  Handley,  IS  Cox,  C.  C.  79. 

She  is  guilty  of  manslaughter  if,  without 
having  made  up  her  mind  that  the  chilil  shall 
die,  she  determine'!  to  be  alone  at  the  birth,  for 
the  purpose  of  tem[>orary  concealment,  and  the 
chtlu  aftcrwai-ds  dies  by  reason  of  iier  wicked 
negiigcDce.  Jb. 

Correction.] — father  is  not  jnstified  in  cor- 
recting an  infant  of  two  years  of  age,  and  if  he 
docs  so  and  the  infant  dies  therefrom,  he  is 
guilty  of  manalanghter.  Reg.  t.  6r\ffin,  11  Cox, 
0.  C.  402. 

Olvil^  Spiritaottl  Uqnon.]— A  party  causing 
the  death  of  a  child,  by  giving  it  spirituous 
liquors  in  a  Quantity  quite  unfit  for  itA  tender 
a^.  is  guilty  of  manslaughter.  Ilex  v.  Martin, 
S  Car.  &i  P.  211. 

B]90iar«  of  CUtldren.} — ^A.  was  convioted  of 
the  manslaughter  of  an  infant  female  child,  on  an 

indictment  which  stated  the  death  to  have  been 
caused  by  ezix>sure,  whereby  the  child  became 
mortally  chilled,  frozen,  and  benumbed: — Held, 
that  as  the  death  was  attributable  to  an  act  of 
misfeasance,  it  was  necessarily  implied  that  the 
chUd  was  tA  such  tender  age  and  feebleness  as  to 
he  incompetent  to  take  care  of  herself.  Reg.  v. 
Waters,  T.  &  M.  67 ;  1  Den.  C.  C.  356  :  2  Car.  & 
K.  864  ;  18  L.  J.,  M.  C.  63  ;  13  Jnr.  133  ;  3  Cox, 
C.  C.  300. 

If  a  person  does  an  act  towards  another  who  is 
helpless,  which  most  necessarily  lead  to  the  death 
of  uiat  other,  the  crime  uooants  to  ranrder ;  but ; 
if  the  clrcumfltances  are  such  that  the  person 
could  not  have  been  aware  that  the  result  would 
be  death,  that  would  reduce  the  crime  to  man- 
slaughter, provided  that  the  death  wasoccasioned 
by  an  unlawful  act,  but  not  such  an  act  as 
showed  a  malicious  mind.  Reg.  v.  WaUer$,  Car. 
ft  U.  164. 

If  a  woman  leaves  her  child,  a  yotrng  infant, 
at  a  gentleman's  door,  or  other  place  where  it  is 
likely  to  be  found  and  taken  care  of,  and  the 
child  dies,  it  will  be  manslaughter  only  ;  but  if 
the  child  is  left  in  a  remote  place,  where  it  is  not 
likely  to  be  found,  e.  g.  on  a  barren  heath,  and 
Uie  death  of  tiie  child  ensues,  it  will  be  murder. 

n. 

Hot  Providing  Kedioal  Aid.]— M.  was  con- 
victed of  the  miuislaughter  of  lus  son,  a  child  of 


tender  years.  The  child  died  of  confluent  emall- 
jjox,  antl  the  prisoner,  though  able  to  do  so,  did 
not,  owing  to  certain  religious  views  he  held, 
employ  any  metlical  practitioner,  nor  afford  to 
the  child  during  its  illness  any  medical  aid  or 
attendance.  It  was  proved  that  proper  medical 
aid  and  attendance  might  have  saved  or  pro- 
longed the  child's  life,  and  would  have  increased 
its  chance  of  recovery,  but  that  it  might  have 
been  of  no  avail  ;  and  there  was  no  positive 
evidence  that  the  death  was  caused  or  accelerated 
by  the  neglect  to  provide  medical  aid  or  attend- 
ance : — Heki,  that  under  the  above  circum- 
stances the  cooviction  could  not  be  sustained. 
Reg.  V.  Morby,  51  L.  J.,  M.  C.  85  ;  8  Q.  B.  D. 
571  ;  46  L.  T.  288  ;  30  W.  B.  613  ;  15  Cox,  0.  C. 
35  i  46  J.  P.  422. 

By  31  in  32  Vict.  c.  122,  s.  37,  when  any  parent 
shall  wilfully  neglect  to  provide  medical  aid  tor 
his  child,  being  in  his  custody  and  under  the  age 
of  fourteen  years,  whereby  the  health  of  such 
child  shall  be  seriously  injnred,  he  is  guilty  of  an 
offence  punishable  summarily  before  justices. 
Since  that  statute,  if  from  a  conscientious  reli- 
gious conviction  that  in  answer  to  prayer  God 
would  heal  the  sick,  and  in  obedience  to  the 
tenets  of  a  sect  called  the  Peculiar  People,  and 
not  from  any  intention  to  avoid  the  performance 
of  his  duty  to  his  child,  or  to  break  the  law,  the- 
parent  of  a  sick  child,  being  one  of  such  sect, 
while  furnishing  it  with  all  necessary  food  and 
nourishment,  refuses  to  call  in  medical  aid* 
though  well  able  to  do  so,  and  the  child,  in  the . 
opinion  of  the  jurj-,  dies  from  not  having  soch. 
medical  aid,  it  is  manslaughter.  Reg.  v.  jSowae*. 
45  L.  J.,  M.  C.  8  ;  1  Q.  B.  D.  8  ;  33  L.  T.  676 : 
25  W.  R.  278  ;  13  Cox,  C.  C.  111. 

Where,  from  a  conscientious  religious  convic- 
tion that  God  would  heal  the  sick,  and  not  from 
any  intention  to  avoid  the  performance  of  their 
duty,  the  parents  of  a  sick  child  refuse  to  call  in, 
medical  assistance,  though  well  able  to  do  so, 
and  the  child  consequently  dies,  it  is  not  cul- 
pable homicide.  Reg.  v.  WagttMjfe,  10  Cox,  C.  C. 
530. 

ITot  Providing  Pood  and  Keoessaries.]— It  is 

a  misdemeanour  to  refuse  or  neglect  to  provide 
sufficient  food  or  other  necessaries  for  any  infant 
of  tender  years,  unable  to  provide  for  and  take- 
care  of  itself  (whether  such  infant  is  a  child,  an 
apprentice,  or  a  servant  whom  the  party  is 
obliged  by  duty  or  contract  to  provide  for),  sa. 
as  thereby  to  injure  his  health.  Rex  v.  Friend. 
R.  &  R.  20.  And  see  Rex  y.  Squire,  3  Buss.  C. 
13. 

A  parent  who  wilfuUy  withholds  nec^sary 
food  from  his  child,  with  the  wilful  determina- 
tion by  such  withholding  to  cause  the  death  of  the- 
child,  is  guilty  of  murtler  if  the  chiW  dies.  Reg. 
V.  Oynde,  10  Cox,  C.  C.  647. 

A  parent  who  has  the  means  to  supply  neces- 
saries, but  who  negligently,  though  not  wilfully, 
withholds  from  a  child  food,  which,  if  adminis- 
tered, would  suBtein  its  life,  and  the  chiM  conse- 
quently dies,  is  guilty  of  manslaughter.  lb. 

Asingle  woman,  the  mother  of  an  infant  child^ 
was  indicted  for  neglecting  to  provide  it  with, 
sufficient  food,  the  indictment  alleging  that  she 
was  able,  and  had  the  means  so  to  do.  There  was 
no  evidence  of  the  actual  possession  of  means  by 
the  mother ;  but  it  was  proved  that  she  could 
have  applied  to  the  relieving  officer  of  the  anion, 
and  that  if  she  had  so  applied,  she  would  have 
been  entitled  to  and  would  have  received  relief 
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adequate  to  the  duo  support  and  maintenance  of 
herself  and  child  : — Held,  that  the  allegation  in 
the  indictment  was  not  supported  by  this  evi- 
dence. B'V.  V.  ChMuUer,  Dears.  C.  C.  453  ;  3  C. 
L.  E.  680  ;  24  L.  J.,  M.  C.  109  ;  1  Jur.  (N.8.) 
429 ;  3  W.  R.  404  ;  6  Gox,  C.  C.  519. 

If  parents  have  not  the  means  of  providing 
proper  food  and  nourishment  for  their  infant 
ctiildren  who  are  incapable  of  taking  care  of 
themselves,  it  is  their  duty  to  apply  for  the 
Assistance  provided  means  of  the  poor  laws. 
Reg.  V.  mbbett,  5  Cox,  0.  C.  839. 

A  married  woman  who,  having  a  child  under 
SQch  circumstances,  wilfully  neglects  for  several 
days  going  to  the  union  for  the  purpose  of 
getting  support  for  it,  she  knowing  that  snch 
neglect  is  likely  to  cause  the  child's  death,  is 
^ilty  of  manslaughter.  lb. 

Where  any  person  undertaking  the  duty  of  sup- 
plying an  infant  with  proper  food  and  clothing, 
and  furnished  with  the  means  of  discharging  that 
-duty  properly,  wilfully  neglects  to  do  so,  with  an 
intention  to  cause  the  death  of  the  child,  or  to  do 
it  some  grievous  injurr,  and  the  child  dies  in  con- 
sequence of  such  neglect,  such  person  is  guilty  of 
monier.  Where  the  neglect  is  culpable  only,  and 
not  malicious,  such  person  is  guilty  of  man- 
slaughter. Where  a  parent  supplies  sufficient 
food  and  clothing  to  another  for  the  purpose  of 
administering  to  his  child,  and  that  other  person 
wilfully  withholds  it  from  the  child,  and  the 
parent  is  conscious  that  it  is  so  withheld,  and 
does  not  interfere,  and  the  child  dies  for  want 
of  proper  food  and  clothing,  the  parent  is  gailty 
of  manslaughter.  Meg,  v.  SuSb,  4  Cox,  C.  0. 
457. 

A  married  woman  cannot  be  convicted  of  the 
murder  of  her  illegitimate  child  three  years  old, 
hj  omitting  to  snpply  it  with  proper  food,  unless 
it  is  shown  that  ner  husband  supplied  her  with 
fond  to  give  to  the  child,  and  that  she  wilfully 
neglected  to  give  it.  Bex  v.  Saunders,  7  Car. 
P.  277. 

A  count  charged  a  married  woman  with  tlie 
murder  of  her  ill^timate  child  of  three  years 
old,  1^  omitting  to  supply  it  with  sufficient  food, 
and  also  by  beating ;  it  was  not  shown  that  her 
husband  had  sup^ied  her  with  food  to  give  to 
the  child  : — Held,  that  this  count  could  not  be 
supported.  lb. 

An  indictment  alleged  in  a  first  count  that  the 
-prisoner  unlawfully  aud  wilfuUy  neglected  and 
refused  to  provide  sufficient  food  for  her  infant 
<!hild,  she  being  able  and  having  the  means  to  do 
so.  The  second  count  charged  that  she  unlawfully 
and  wilfully  neglected  and  refused  to  provide  her 
infantchild  with  necessary  food,  but  there  was  no 
allegation  that  she  had  the  ability  or  means  to  do 
so.  The  jury  found  a  verdict  of  guilty,  on  the 
ground  that  if  she  had  applied  (to  the  guardians) 
for  reli^  she  would  have  bad  it : — Held,  that 
neither  count  was  proved,  as  it  was  not  enough 
that  she  could  have  obtained  the  food  on  appli- 
cation to  the  guardians.  Jteg.  v.  Jtuffi/,  24  L,  T, 
192  ;  12  Cox,  C.  C.  16— C.  0.  B. 

An  indictment  against  a  woman  for  man- 
slaughter, in  neglecting  to  supply  an  infant  of 
tender  age  with  sufficient  food,  is  bad,  if  it  does 
not  state  a  duty  to  supply  the  child  with  food  ; 
but,  if  the  indictment  charges  that  the  person  not 
supplied  with  fcK^l  was  imprisoned  by  the  party 
accused,  that  sufficiently  shows  the  duty  to  supply 
food.    Jteg.  V,  Eiiwirdg,  8  Car.  &  P.  611. 

An  indictment  charging  the  prisoner  with  the 
wilful  murder      her  child  by  exposure  and 
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neglect  to  supply  due  care  and  necessaries,  mnst 
allege  that  it  was  the  duty  of  the  prisoner  to 
supply  such  care  and  necessaries.  Bag.  v,  PiM 
horn,  1  Cox,  C.  C.  70. 

Wife  Living  Apart  ttam  Hniband.]— Where  a 
man  and  his  wife  are  living  apart  by  mutual 
consent,  he  granting  her  a  fixed  allowance,  which 
is  regularly  paid,  he  is  not  primd  facie  bound 
to  supply  her  with  shelter;  but  if  be  batade 
acquainted  with  the  fact  tiiat  she  is  without 
shelter,  and  refuses  to  provide  her  with  it,  in 
conse'iluence  of  which  her  death  ensues,  sembLe^ 
that  he  is  guilty  of  manslaughter.  Reg,  v. 
Plummer,  1  Car.  &.  K.  600  ;  8  Jur.  921. 

Duty  of  Mother  ta  proonrs  Kidvife  for 
Savghter.] — An  unmarried  woman,  eij^teen 
years  of  age,  who  usually  supported  herself  by 
her  own  labour,  being  about  to  be  confined, 
returned  to  the  house  of  her  stepfather  and  her 
mother.  She  was  taken  in  labour  (the  step- 
father being  absent  at  his  work),  and,  in  con- 
sequence of  the  mother's  neglect  to  use  ordinaiy 
diligence  in  procuring  the  assistance  of  a  mid- 
wife, the  daughter  died  in  her  confinemeut. 
There  was  no  proof  that  the  mother  had  any 
means  of  paying  for  the  services  of  a  midwife  :— 
Held,  that  no  legal  duty  was  cast  upon  the 
mother  to  procure  a  midwife,  and  therefore  that 
she  could  not  be  convicted  of  the  manslaughter 
of  her  daughter.  Beg.  v.  Shepherd,  L.  &  C.  147 ; 
31  L.  J.,  M.  0.  102  ;  8  Jur.  (k.s.)  418  ;  5  U  T. 
687  ;  10  W.  B.  297 ;  9  Cox,  C.  C.  123. 

Kegleot  by  Xaiter.] — Tf  a  master,  by  pre- 
meditated negligence  or  harsh  usf^e,  causes  the 
death  of  bis  apprentice,  it  is  murder.  Ittx  r. 
Sdf,  1  Leach,  C.  C.  137  ;  1  East,  P.  C.  226. 

Where  a  master  culpably  n^lects  to  supply 
proper  and  sufficient  food  and  lodging  to  a 
servant  during  a  time  when  the  servant  is 
reduced  to  and  in  such  lan  enfeebled  state  of 
body  and  mind  as  to  be  helpless,  and  unable  to 
take  care  of  himself,  or  is  under  the  dominion 
and  restraint  of  the  master,  and  unable  to  with* 
draw  himself  from  bis  oontrol,  and  the  serTaDfs 
death  is  caused  or  accelerated  by  such  n^lect, 
the  master  is  guilty  of  manslaughter.  I^g.  v. 
Smith,  L.  &  C.  607  ;  34  L.  J.,  M.  C.  163  ;  11  Jur. 
(M.S.)  695  ;  12  L.  T.  608 ;  13  W.  a  816 ;  10  Cox, 
C.  C.  82. 

Cue  of  Aged  PenonB.]— On  an  indictment  for 
the  murder  of  an  aged  and  infirm  woman,  by 
confining  her  against  her  will,  and  not  pro- 
viding her  with  meat,  drink,  clothing,  firing, 
medicines,  and  other  necessaries,  and  not  allow- 
ing her  the  enjoyment  of  the  open  air,  in  breach 
of  an  alleged  duty  ;  if  the  jaiy  thinks  that  tlie 
prisoner  was  guilty  of  wilful  n^lect,  so  gross  and 
wilful  that  they  are  satisfied  he  most  have  con- 
templated her  death,  he  will  be  guilty  of  murder; 
but  if  they  only  think  that  ho  was  so  careless 
that  her  death  was  occasioned  by  his  n^ligence, 
though  he  did  not  contemplate  it,  he  yPiXX  be 
guilty  of  manslai^hter.  Iteg.  t.  JVarru^  8 
Car.  &  P.  425. 

The  prisoner,  a  woman  of  full  age,  was  in- 
dicted lor  manslaughter.  She  liv(S  and  was 
supported  by  the  deceased,  her  aunt,  who  was 
seventy-three.  No  one  else  lived  with  tbem. 
For  some  <lay8  before  her  death  the  deceased  was 
incapable  through  illness  of  moving  about  or 
attending  to  her  wants  or  procuring  assistance; 
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the  prisoner  during  that  time  continued  to  live 
i:i  the  house,  and  to  receive  aiW  wse  articles  o£ 
food  which  were  brought  to  the  house ;  but  she 
foUed  to  supply  the  wants  ct  the  deceased,  either 
as  to  food  or  tne  obtaining  of  medical  or  nursing 
attendance,  or  to  make  known  the  condition  of 
the  deceased  to  her  neighbours.  The  death  of  the 
deceased  was  substantially  accelerated  by  neglect, 
want  of  food  and  of  nursing  and  medical  atten- 
dance : — Held,  that  there  was  a  duty  implied  by 
law  on  the  part  of  the  prisoner  to  attend  to  the 
wants  of  the  deceased,  and  that,  the  prisoner's 
failure  to  perform  (hat  duty  having  acceleratol 
the  death  of  the  decease<i,  the  couviction  was 
right.  lUff.  V.  iHrian,  62  L.  J.,  M.  C.  86  ;  [ISya] 
1  Q.  B.  450 ;  6  B.  248 ;  68  L.  T.  420 ;  41 
W.  R.  368;  17  Cox,  0.  0.  602  ;  67  J.  P.  282— 
O.C.B. 

Believing  Officer -Befoaal  of  Xedioal  Asais- 

tanee.] — The  law  impo^^es  upon  relieving  officers 
the  duty  and  obligaaon,  in  cases  where  bon;\ 
fide  applications  ai'c  made  to  them  for  medical 
assiiitancc  by  destitute  persons  in  cases  of  sudden 
and  urgent  necessity,  to  give  sach  assistance 
promptly,  so  that  the  mischief  may  be  dealt  witli 
at  an  early  stage.  \Vhcre  an  application  is  made 
to  a  relieving  officer  for  medical  assistance  in 
a  case  of  emergency,  and  death  or  bodily  harm 
results  from  a  refusal  to  grant  such  assistance, 
it  is  no  answer  to  an  indictment  against  the 
relieving  officer  for  manslaughter  or  for  causing 
bodily  harm  that  the  applicant  was  in  employ- 
ment for  wages  or  other  hire  or  remuneration,  it 
at  the  time  the  iipplicntion  was  made  the  appli- 
cant was,  in  fact,  destitute  of  the  means  of  pro- 
viding independent  medical  assistance.  Seg.  t. 
Cutiig,  15  Cox,  C.  C.  746. 

L  KtUln*  Offlaers  of  Jostioe. 

Illegal  Amtt.]  —Attempting  illegally  to  arrest 
a  man  is  sufficient  to  reduce  killlDg  the  person 
making  the  attempt  to  manslaughter,  though  the 
arrest  was  not  actually  made,  and  though  the 
prisoner  had  armed  himself  with  a  deadly  wea.pon 
to  resist  such  attempt,  if  the  prisoner  was  in  such 
a  situation  that  he  could  not  nave  escaped  from 
the  arrest ;  and  it  is  not  necessary  that  be  should 
have  given  warning  to  the  person  attempting  to 
arrest  him  before  he  struck  the  blow.  Jlex  v. 
Thompton,  1  M.  C.  C.  80.  See  Beg.  v.  Carey, 
14  Cox,  C.  C.  314. 

 Tenon  aiding  ConitaUe  in.] — If  a  con- 
stable takes  a  mau  without  warrant  upon  a 
chaise  which  gives  him  no  authority  to  do  so, 
and  the  prisoner  runs  away  and  is  pursued  by 
J.  8.,  who  was  with  the  constable  all  the  time, 
and  charged  by  him  to  assist,  and  the  man  kills 
J.  8.  t<)  prevent  his  retaking  him,  it  will  not  be 
municr,  bat  manslaughter  only  ;  because,  if  the 
original  arrest  was  illegal,  the  recaption  would 
have  been  so  likewise.  Rex  v.  Cvrvaa,  1  M.  C. 
C.  132.  See  Seg.  v.  JPorter,  and  Beg.  v.  Phelps, 
infra. 

By  Frlionor  Zieaping.1— If  a  man,  having 

been  lawfully  apprehended  by  a  police  constuble 
oc  a  criminal  charge,  uses  violence  to  the  con- 
stable or  to  anynne  lawfully  aiding  or  assisting 
him,  which  causes  dcatli,  and  does  so  with  inienC 
to  inSict  grievous  b<)dily  injury,  he  is  guilty  of 
murder.  Big.  v,  Purtrv,  12  Cox,  C.  C.  444. 
And  80,  if  he  docs  so  only  with  intent  to 


C8cai>c.  But  if,  in  the  course  Of  the  struggle, 
he  accidentally  causes  an  injury,  it  would  be 
manslaughter.  Ih. 

'Wairant—Inned  in  Blank.] — ^A  warrant  leav- 
ing a  blank  for  the  christian  name  of  the  person 
to  be  apprehended,  and  giving  no  reason  for 
omitting  it,  but  describing  him  only  as  the  son 
of  J.  S.  L.  (it  appeared  that  J.  S.  L.  hail  four 
sons,  all  living  in  his  bouse),  and  stating  the 
charge  to  be  for  assaalting  A.,  without  particu- 
lariung  the  time,  place,  or  any  other  circum- 
stances of  the  assault,  is  too  general  and  un- 
speciflc.  A  resistance  to  an  arrest  thereon,  and 
killing  the  person  attempting  to  execute  it,  will 
not  be  muitlor.  Rex  v.  //<.«/.  1  M.  C.  C.  281- 
S.  P.,  Hmje  V.  Bvxh,  2  Scott  (!(.».)  86  ;  1  Man, 
&  O.  77r> ;  I  Drink.  15 ;  10  L.  J.,  M.  0.  168 : 
Bex  V.  StwMey,  1  ICast,  P.  0,  810  :  Bex  T,  Wi»- 
wiek,  8  Term  Uep.  454. 

  Qiven  to  Conrtable'i  Son.]— A  constable, . 

having  a  warrant  to  apprehend  A.,  gave  it  to  his  . 
son,  who,  in  attempting  to  arrest  A.,  wasstabbed 
by  iiim  with  a  knife  wliich  A.  happened  to  have 
in  his  hand  at  the  time.theconstabletheit  being- 
in  sight,  but  a  quarter  of  a  mile  ofi  ; — Held,  that 
his  aiTeet  was  illegal  ;  and  that,  if  death  had 
ensued,  this  would  have  been  manslaughter  only,., 
unless  it  was  shown  that  A.  had  prepared  the 
knife  beforehand  to  resist  the  illegal  violence. 
Rex  V.  Patience,  7  Car.  &  P.  7»5. 

 Informality  of.  Unknown  to  Prisoner.] 

— K.and  D.  were  arrested  in  Ktiglaud  upon  Irisb 
waiTants  which  were  not  backed  in  England, 
and  which  did  not  specify  with  what  particular 
felony  they  were  charged.  Th.ey  were  brought 
before  a  magistrate  and  remanded.  When  being 
conveyed  in  a  police-van  throngh  the  streets  at 
Manchester  in  the  daytime,  the  now  prisonerSt 
armed  with  revolvers,  attacked  the  van,  the; 
police-sergeant  in  charge  of  it  was  shot  by  one> 
of  the  prisoners,  and  K,  and  D.  escaped.  Upon, 
the  trial  of  the  prisoners  for  wilful  murder,  it 
was  contended  that,  the  arrest  of  E.  and  O.bfflng 
illegnl  by  reason  of  the  informality  of  the  war- 
rants, the  oSencc  committed  amounted  only  to- - 
manslaughter  : — Held,  that  in  view  of  the  tacts  . 
that  K.  and  D.  bad  been  for  some  time  in  custody^ 
thatthe  informality  of  the  warrants  wasunkuown 
to  the  prisoners,  and  that  they  deliberately,  and 
with  premeditation,  devised  and  carried  out  the 
attack  which  resnlted  in  the  death  of  the  police- 
sergeant,  the  offence  was  murder  and  not  man-  - 
slaughter.    Beg.  v.  Allen,  17  L.  T.,222. 

A  police-officer  is  protected  if  lie  acts  upon  a  - 
warrant,  even  though  that  warrant  is  informal^ , 
and  if  he  is  killed  when  so  acting  by  a  premedi- 
tated attack,  with  a  view  to  a  rescnc,  the  crime  ■ 
will  be  mnrder,  the  proper  coarse  being  to  apply 
to  a  conrt  of  law  for  a  oabeas  corpus  to  have  tha- 
prisoner  discharged  from  custody,  lb. 

Ho  Warrant— Polony,]— Killing  an  officerwilj 
amount  to  murder,  though  he  had  no  warrant, 
and  was  not  present  when  any  felony  was  comi 
mitted,  bat  takes  the  party  upon  a  charge  only  ; 
and  though  suchchargedoesnot  in  termsspecify 
all  the  particulars  necessary  to  constitute  the 
felony.    Bex  v,  F(n-d,  R.  Ic  H.  329. 

Killing  an  officer  who  attempts  to  arrest  a 
man  on  a  charge  of  felony  will  be  murder, 
though  the  officer  had  no  warrant,  and  though 
the  man  had  done  nothing  for  which  be  was 


Digitized  by 


1515       GBIMINAIj  hkyf—Agairut  ike  Persons  of  Individuals.  1516 


liable  to  be  arrested,  if  the  man  knows  the  in- 
dividual to  be  an  ofRcer,  ihoiigli  the  officer  docs 
not  notify  to  him  that  he  has  such  a  charge. 
Sex  V.  Woalmer,  1  M.  C.  C.  334. 

•        Hisdemeanonr.^ — A  constable  has  no 

power  tonrrest  for  a  misdemeanour  under  a  war- 
rant utiles  he  has  it  with  him  at  the  time,  and 
"where  rcsistftnce  to  an  arrest  causes  the  con- 
-stable's  death,  it  is  not  murder  but  manslanghter. 
Ay.  T.  Chapman,  12  Cox,  C.  0.  4.  S.  P., 
-V.  Carey,  U  Cox,  C.  C.  214. 

Siiorderly  Conditot.} — A  constable  (not  in  the 
metropolis)  is  not  octing  in  the  execution  of  his 
duty  la  clearing  a  public-honse  unless  there  be  a 
breach  of  the  public  peace  therein  or  a  danger 

■of  it.   Jteff.v.  Prehble,  I  32o. 

A  constable  should  not  arrest  a  person  for 
mere  disorderly  conduct  unless  he  be  on  the 
point  of  committing  a  breach  of  the  peace  ;  and 
force  may  be  used  to  prevent  such  an  ari-est.  If 
the  force  used  be  excessive  and  the  constable  is 
killed,  it  will  be  manslaughter.  If  the  constable 
has  given  up  his  intention  of  making  the  arrest, 

-  and  those  using  force  to  prevent  the  arrest  know 
that  it  is  his  intention,  but  continue  their 
violence  and  the  constable  is  killed,  it  la  murder. 
JRcg.  V.  Lorkley,  4  F.  it  F.  155. 

When  Person  found  committing  Offimce.] — If 

the  servant  of  the  owner  of  property  found  a 
party  actually  committing  an  offence  against  7 
•Jc  8  Geo.  4,  c.  2;t,  and  apprehended  him  under 
8.  63,  and,  while  taking  the  party  to  a  magistrate, 
such  party  killed  him,  this  will  be  murder ;  but 
if  the  servant  either  did  not  see  him  in  the  actual 
commission  of  the  offence,  or  is  taking  him  to  any 
other  place  than  before  a  magistrate,  it  will  not 
be  muider.  Iter  v.  Curran,  3  Cor.  &  P.  397:  Rex 
V.  Weir,  1  B.  i:  C.  2G1. 

Stolen  Potatoei  in  Poiiouion.] — A  police 
•officer  found  N.  'nith  potatoes  under  his  shirt, 
which  had  been  recently  dog  from  the  ground, 
and  apprehended  him.  The  policeman  cjuletl  0, 
to  assist  him  :  O.  did  so,  and  a  rescue  being  at- 
tempted, 0,  was  struck  by  A.,  who  went  away, 
and  0.  was  aftcnvnrds  killed  by  other  persons, 
who  attempted  the  rescue : — Held,  that  the 
police  officer  had  no  right  to  apprehend  N.,  and 
that  the  killing  of  0.,  therefore,  did  not  amount 
to  mutder.  itcg.  v.  Fkelpt,  Car.  M.  180 ;  2  U. 
C.  C.  240. 

J^reliension  of  Foaolien  bj  Oamekoepon.]— 

Under  9  Geo.  4,  c.  69,  s.  2,  a  gamekeeper  may 
apprehend  poachers,  though  there  arc  three  or 
more,  and  found  armed  ;  for  though  s.  2  only 
authorises  apprehending  for  what  are  offences 
under  s.  1,  and  when  there  are  three  or  more 
armed,  they  are  punishable  under  s.  9  ;  yet  what 
is  punishable  under  s.  9  is  nevertheless  an  offence 
under  s.  1,  though  the  circumstances  of  aggra- 
vation make  it  liable  to  a  greater  punishment ; 
and  if  the  gamekeeper  is  killetl  in  the  attempt 
to  apprehend,  the  offender  will  be  guilty  of  mur- 
der, though  the  gamekeeper  had  previously  struck 
the  offender,  or  any  of  his  party,  if  he  struck  in 
self-defence  only,  and  to  diminish  the  violence 
ille«dly  used  against  him,  and  not  vindictively 
to  punish.    EfX  v.  Ball,  1  M.  C.  C.  330. 

If  a  gamekeeper,  attempting  lawfully  to  appre- 
hend a  poacher,  is  met  with  violence,  and  in 
opposition  to  such  violence,  and  in  self-defence, 
strikes  the  poacher,  and  then  is  killed  bv  the 


poacher,  it  will  be  murder.  JRex  v.  Ball^  1  M. 
C.  C.  333. 

A  servant  of  C.  attempted  to  apprehend  A., 
who  was  out  night-poaching  in  a  wood,  and  the 
servant  was  killed  by  A.  C.  was  neither  itia 
owner  nor  the  occupier  of  the  wood,  nor  the  loid 
of  the  manor,  C.  having  only  the  permissioQ  cit 
the  owner  of  the  wood  to  preserve  game  there : 
— Held,  that  this  was  manslaughter  only  in  A. 
Jtex  V.  Addis,  6  Car.  &  P.  388. 

If  a  servant  of  A.  (who  is  not  lord  of  the 
manor)  finds  a  niglit  poacher  on  the  lands  of  B., 
and  pursues  him  with  intent  to  take  him,  this  is 
such  an  attempt  at  an  illegal  arrest,  that  if  the 
poacher  shoots  the  servant  with  the  gun  which 
he  has  in  his  hand,  and  kills  him,  this  will  be 
manslaughter  only.  Rex  v.  Davit,  7  Car.  &  P. 
783. 

FrMseutioii  mutt  ihnr  Iftwftil  Anthori^.]— 

Where  a  common  soldier  stabbed  a  sergeant  in 
the  same  regiment  who  had  arrested  him  for  some 
alleged  misdemeanour: — Held,  that  as  the  articles 
of  war  were  not  produced,  by  which  the  arrest 
might  have  been  justified,  it  was  only  man- 
slaughter, as  no  authority  appeared  for  the  arrest. 
R£x  V.  Whithera,  1  East,  P.  C.  295,  360. 

Knowledge  or  Kotiflcation  tliat  Fmou  la  u 

Officer.] — In  order  to  make  the  killing  of  an 
otBccr  of  justice,  whether  he  is  authorised  in 
right  of  his  office,  or  by  warrant,  amount  to 
murder  upon. his  interference  in  aa  affray,  it  is 
necessary  that  he  should  have  given  some  notifi- 
cation of  his  being  an  officer,  and  of  the  intent 
with  which  he  interfered.  R^fx  v.  Gordon,  I 
East,  P.  C.  815,  3.'i2. 

If  a  man  knows  that  the  person  arresting  him 
is  an  officer,  the  latter  need  not  notify  the  fact 
to  the  former.  Rex  v.  Woolmer,  1  M.  C.  C. 
334. 

lUunor  in  which  Autliority  Exereiied.}— If 

a  person  is  playing  music  in  a  public  thorough- 
tare,  and  thereby  collects  together  a  crowd  of 
I>eople,  a  policeman  is  juslihetl  in  desiring  him 
to  go  on,  and  in  laying  his  hand  on  him  and 
slightly  pushing  him,  if  it  is  only  done  to  give 
effect  to  his  remonstrance  ;  and  if  the  person,  on 
so  small  a  provocation,  strikes  the  policeman  with 
a  dangerous  weapon  and  kills  him,  it  will  be 
murder  ;  but  otherwise,  if  the  policeman  gives 
him  a  blow  and  knocks  him  down.  ii«r  v. 
Hagan^i  Car.  k  P.  167. 

If  a  police  constable,  on  being  seat  for  at  a  late 
hour  of  the  night  to  clear  a  Iwer-house,  does  so, 
and  one  of  the  persons,  on  leaving  the  house,  and 
being  told  to  go  away,  refuses  to  do  so,  and  uses 
threatening  language,  the  constable  is  justified  in 
laying  hands  on  him  to  remove  him  ;  and  if  he 
cuts  the  constable  with  a  knife,  with  intent  to 
do  grievous  bodily  harm,  this  is  a  capital  offence, 
and  the  fact  of  the  constable  having  laid  hands 
on  the  party,  would  not  have  reduced  the  crioie 
to  manslaughter,  if  death  had  ensued.  Rex  t. 
Hemt,  7  Car.  &  P.  312. 

J.  KilUnr  br  Officers  of  Justice. 

Ho  ICeaiu  of  ApprelieiuioiL]— It  is  no  excuse 
for  killing  a  man  who  was  oat  at  night  dressed 
in  white  as  a  ghost,  for  the  purpose  of  frighten- 
ing the  neighbourhood,  that  be  could  not  other. 
wise  be  taken.  Rex  t.  SmUh,  3  Buss.  C.  ft  U. 
131. 
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WitliOiit  AnthBiity.] — Two  soldiers  not  bo- 
loDgiDg  to  a  recraiting  party,  who  were  in  a 
public-house,  wished  to  enlist  M.  and  gave  him  a 
shilling  for  that  purpose,  and  M.  afterwards 
wishing  to  go  awaj,  an  altercation  ensued,  and 
■one  of  the  soldiera  stood  at  the  door  with  his 
drewn  sword  aod  swore  he  would  stab  any 
person  who  attempted  to  come  out.  The  landlord 
■of  the  house  was  stabbed  in  the  scuffle.  It  was 
argued  that  the  sokUi;ra  had  authority  to  enlist 
M.,  and  that  what  was  done  was  merely  to  pre- 
Tent  his  rescue  ;  but  it  was  held  that  they  nad 
Jio  aathority,  and  therefore  that  it  was  murder. 
Meai  T.  Lottgden,  B.  &  K.  228. 

To  prevent  Impresimest.] — If  a  person  is  im- 
pressed who  is  not  a  proper  oojcct  of  impressment, 
or  if  the  impressment  is  made  without  any  legal 
warrant,  it  is  lawful  for  the  party  to  make  resist- 
ance ;  and  ff  the  death  of  the  party  impressed 
«nsues  it  is  murder.  Beai  t.  Dixon,  I  East,  P.  C. 
.313  ;  R.  Ac  B.  53.  S.  P.,  Bea  t.  Bobeby,  1  Eaat, 
P.  C.  312. 

4.  IKDICTUBHT. 

Kamntr  and  Xeau  of  Death— Ooroner*i  la- 

■qniiitim.] — A  coroner's  inquisition  is  an  indict- 
ment, witliin  24  &  25  Vict.  c.  100,  s.  6,  and  it  is. 
therefore,  unnecessary  to  set  forth  therein  the 
manner  in  which,  or  the  means  by  which,  the 
death  of  the  deceased  was  caused.  Iteff.  v. 
jMham,  5  B.  t  S.  267  ;  33  L.  J.,  Q.  B.  183  ;  10 
Jur.  (N.a.)  968 ;  10  L.  T.  456  ;  12  W.  R.  7S3 ;  9 
Cox,  C.  C.  508. 

 Before  24  *  2ft  TTiet.  e.  100,  a.  6.1— An 

indictment  for  murder  must  have  set  forth  par- 
ticuUrly  the  manner  of  the  death,  and  the  means 
Jay  which  it  was  effected.  iZoe  v.  Sharwin,  1 
Sast,  P.  G.  341,421. 

An  indictment  for  murder,  which  stated 
wounds  as  contributing  to  the  death,  need  not 
have  stated  their  length,  depth,  or  breadth.  Bex 
V.  MosU-y,  1  M.  C.  C.  97 ;  1  Lewin,  G.  0. 189. 
8.  P.,  Bira!  t.  Tomlinioii,  6  Car.  &  P.  370. 

An  indictment  tor  murder  must  state  that  the 

Srisoner  gave  the  deceased  a  mortal  wound. 
tex  T.  Lad,  I  Leach,  C.  C.  96. 
Where  death  proceeded  from  suffocation,  by 
the  swelling  up  of  the  passage  of  the  throat,  and 
«uch  swelling  proceeded  from  wounds  occosioned 
by  forcing  thmgs  into  the  throat,  the  statement 
might  be,  that  the  things  were  forced  into  the 
throat,  and  the  deceased  thereby  suffocated  ;  and 
it  was  not  necessary  to  mention  the  immediate 
cause  of  suffocation,  namely,  the  swelling  of  the 
throat.   Bex  v.  Tye,  R.  &  R.  345. 

A.  was  charged  with  suffocating  B.  by  placing 
ix>tb  her  hands  about  the  neck  of  B. : — Held, 
that  she  might  be  convicted,  if  B,  was  suffocated 
in  any  manner,  either  by  A.  or  by  any  other 
person  in  her  presence,  she  being  privy  to  the 
commission  of  the  offence.  Bex  v.  Calkin,  5  Car. 
A  P.  121. 

If  the  death  of  a  deceased  was  charged  to  be 
by  suffocation,  by  placing  the  handon  the  mouth 
of  the  deceased,  this  all^tion  was  made  out,  if 
the  jury  was  satisfied  that  any  violent  means 
were  used  to  stop  the  respiration  of  the  deceased. 
Bex  T.  Waters,  7  Car.  &  P.  250. 

In  an  indictment  for  murder,  an  allegation 
that  it  was  committed  "  with  a  certain  sharp 
instrument,  to  the  jurors  aforesaid  unknown," 
was  Bufficiently  certain.  Bex  v.  Gr&unt^l,  7 
Car.  tL  P.  788. 


An  indictment,  which  stated  the  death  to  be 
by  striking  and  beating  the  deceased  with  a  piece 
of  brick,  was  not  supported  by  proof  that  the 
prisoner  knocked  him  down  with  his  fist,  and 
that  the  death  was  caused  by  the  deceased 
striking  bis  head  by  falling  on  a  piece  of  brick, 
in  consequence  of  the  blow.  Bex  v.  Kelly,  Car. 
C.  L.  76  :  1  M.  C.  C.  113  ;  1  Lewin,  C.  0. 198  : 
Bex  V.  Wriiflry,  1  Lewin,  C.  C.  127. 

Or  by  proof  that  he  knocked  him  down  by  a 
blow  upon  the  head,  and  that  he  was  killed  by  a 
mortal  wound  received  by  falling  on  the  ground. 
Rex  y.  Thovipson,  Car.  C.  L.  75 ;  1  M.  C.  C.  139  ; 
1  Lewin,  C.  C.  194. 

An  indictment  charging  that  the  prisoner  a 
musket  luadctl  with  gunpowder  and  a  leaden 
bullet  to,  against,  and  upon  M.  Or.,  feloniously, 
5:a,  "  did  shoot,  discharge,  and  send  forth  ;  and 
that  he,  with  the  leaden  bullet  aforesaid,  out  of 
the  musket  aforesaid,  then  and  there  by  the 
force  of  the  gunpowder  so  shot,  discharged,  and 
sent  forth  as  aforesaid,"  M.  G.  did  strike,  &g., 
was  good,  and  the  words  "sent  forth,''  and  the 
other  aildcd  words  which  did  not  occur  in  the 
usual  form,  might  be  rejected  as  surplusage. 
Btg.  V.  Slukfi,  2  Car.  &  K.  536  ;  17  L.  J.,  M.  C. 
Il(i. 

In  an  indictment  for  murder  by  poisoning,  it 
IB  sufiicicnt,  after  alleging  the  administering  the 
deadly  poison,  and  the  mortal  sickness  occasioned 
thereby,  to  aver,  "  of  which  said  mortal  sickness 
and  distemper  the  said  E.  S.  died,"  Beg.  v. 
Sandyt,  2  M.  C.  C.  22?  ;  Car.  &  M.  315. 

An  indictment  for  manslaughter,  that  J.  £. 
caused  B.  D.  to  become,  mortally  sick,  of  which 
mortal  sickness,  especially  of  a  mortal  conges- 
tion of  the  lungs  and  heart,  occasioned  by  the 
means  aforesaid,  he  died,  properly  charged  a 
death  from  a  morial  congestion  caused  by  those 
means.   Beg.  v.  Ellit,  2  Car.  &  K.  470. 

In  a  count  for  murder,  the  death  was  stated  to 
be  by  a  blow  of  a  stick,  and,  in  another  count, 
by  the  throwing  of  a  stone.  The  jury  found  the 
prisoners  guilty  of  manslaughter,  generally,  on 
both  counts,  and  the  judges  held  the  conviction 
right.  Beg,  v.  Brian,  2  Car.  &  K.  115  ;  1  Den. 
C.  C.  9  ;  1  Cox,  C.  C.  126. 

An  indictment  charged  A.  with  giving  a 
mortal  wound  to  G.  on  the  27th  of  May,  of 
which  wound  he  died  on  the  29th  of  May  ;  and 
that  Y.  and  Z.,  on  the  day  and  year  first  afore- 
said, were  present,  aiding  and  abetting  A.  the 
felony  aforesaid  to  do  and  commit.  The  jury 
found  all  the  prisoners  guilty  of  manslaughter  ; 
and  it  was  objected  for  Y.  and  Z.,  that  the 
felony  of  A.  was  not  complete  till  the  death  of 
G.  ;  bat  the  judges  held  the  conviction  right. 
lb. 

A.  and  B.  were  indicted  for  the  murder  of  C, 
by  shooting  him  with  a  gun.   In  the  first  count 

A.  was  charged  as  principal  in  the  first  degree, 

B.  as  present,  aiding  and  abetting  him.  In  the 
second  count,  B.  as  principal  in  the  first  degree, 
A.  aiding  and  abetting.  The  jury  convicted 
both,  but  said  that  they  were  not  satisfied  as  to 
which  fired  the  gun  : — Held,  first,  that  the  jury 
was  not  bound  to  find  the  prisoners  guilty  of  one 
or  other  of  the  counts  only.  Beg.  v.  Dowhig,  1 
Den.  C.  C,  52  ;  2  Car.  &  K.  382 ;  1  Cox,  C.  C.  156. 

Held,  secondly,  that,  notwithstanding  the 
word  "  afterwards "  in  the  second  count,  both 
the  counts  related  substantially  to  the  same  per- 
son killed  and  to  one  killing,  and  might  have 
been  transposed  without  any  alteration  of  time 
or  meaning.  lb. 
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A.  was  indicted'  for  the  manBlanghter  of  B.  by 
a  blow  of  a  hammer.  No  proof  was  given  of  the 
Btriking  of  any  blow,  only  of  a  scuffle  between  the 
parties.  The  appearance  of  the  injury  was  con- 
sistent with  the  supposition,  either  of  a  blow  with 
abamoier,  or  of  a  push  against  the  lock  or  the 
key  of  a  door  :— Held,  that  if  it  was  occasioned 
by  a  How  with  a  hammer,  or  any  other  hard  Rab- 
stance  held  in  the  hand,  it  was  sufficient  to  sup- 
port an  indictment ;  but  otherwi8e,  if  it  wns  the 
result  of  a  push  against  the  door,  jiex  v.  Martin, 
6  Car.     P.  128. 

In  an  indictment  for  manslaughter,  it  was  net 
necessary  to  allege  the  causes  merely  natural 
which  conduced  to  the  death  of  the  party  ;  it  was 
sufBcicnt  to  allege  truly  the  act  with  which  the 
prisoner  was  charged,  if  that  act  accelerated  the 
death.  Bex  v.  Webh,  1  M.  &  Rob.  lOo  ;  2  Lcwin. 
C.  C.  196. 

Hum  of  Deeeated— Wbm  nnknovit.] — If  the 

name  of  the  party  killed  is  not  known,  it  may  be 
alleged  to  be  a  certain  person  to  the  jurors  un- 
known.  Rex  V.  aark,  B.  k  R.  3">8. 

C.  was  indicted  for  manslaughter,  in  killing 
"  a  woman,  whose  name  to  the  jurors  is  nnknown." 
C.  cohabited  with  the  woman,  and  sometimes  said 
that  she  was  his  wife,  and  sometimes  that  she  was 
not ;  and  none  of  the  witnesses  had  heard  her 
called  by  any  name  : — Held,  that,  if  the  jury  was 
satisfied  that  the  deceased  was  not  the  wife  of  the 
prisoner,  and  that  the  name  of  the  deceased  could 
not  be  ascertained  by  any  reasonable  diligence, 
the  description  of  the  deceased  was  proper ;  but 
that,  if  the  jury  should  think  that  the  deceased 
was  the  wife  of  the  prisoner,  the  description  was 
bad ;  for,  although  there  was  no  evidence  of  her 
christian  name,  she  was  entitled  to  the  surname 
of  C.,  as  being  that  of  her  husband.  Btg,  v. 
OimpheU,  1  Gar.  ft  K.  82. 

 Aoootintiag  for  Omlision.] — An  indict- 
ment for  child  murder  is  bod  for  not  staMng  the 
name  of  the  child  or  accounting  for  the  omission. 
Beg.  V.  Hiekt,  2  H.  &;  Bob.  802. 

—  niegitimate  OUld.] — ^A  bastard  must  not 

be  described  by  his  mother^s  name,  till  he  has 

rned  that  name  by  reputation.  Jtex  v.  Clark, 
&B.8S8. 

Where  a  deceased  illegitimate  child  had  not 
been  baptized,  but  the  mother  had,  on  two  occa- 
sions, called  it  Mary  Anne,  a  witness  stating  that 
the  putative  father  had  said  he  was  a  Baptist : — 
Held,  that  it  was  rightly  described  as  a  female 
child  whose  name  was  unknown.  Seat  T,  Smith, 
6  Car.  &  P.  151 ;  1  M.  C.  C.  402,  S.  P.,  Bex  v. 
Poulton,  5  Car.  &  P.  329. 

In  an  indictment  for  the  murder  of  a  bastard 
child,  the  absence  of  a  name  is  sufliciently  ac- 
counted for  by  the  child  beingdcscribed  as  "  hitcly 
before  bom  of  the  body  of  J.  H."  Bet/,  t.  Hogg, 
2  H.  ft  Bob.  880. 

Indictment  stated,  that  the  prisoner,  a  single 
woman,  on  the  27th  August,  1844,  brought  forth 
a  male  child  alive  ;  that  she  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  killed  this  child. 
Objection,  that  the  indictment  ought  to  have 
stated  the  name  of  the  child,  or  that  Its  name 
was  unknown  to  the  jurors,  overruled  at  the  trial, 
on  the  ground  that  there  was  no  presumption, 
from  the  mere  fact  of  birth,  that  the  child  had  a 
name,  it  being  a  bastard  ;  that  the  indictment 
afforded  no  presumption  of  its  having  acquired  a 
name  by  reputation  or  baptism  :  that  an  aver- 


ment tliat  the  name  was  ni^own  implied  the 
acquisition  of  some  name :  —  Conviction  held 
right.   Beg.  v.  WUliiA  l>en.C.O.  80;  1  Car. 
K.  722  ;  1  Coi,  C.  C.  136. 

An  indictment  for  murder  of  a  bastard  child 
described  as  Harriet  Btroud  is  not  stLstainod  by 
proof  of  a  child  christened  Harriet,  and  only  called 
by  that  name,  though  the  mother's  name  was 
Stroud,  The  proper  description  is  Harriet.  A 
child  "whose  name  is  to  the  jurors  unknown" 
is  not  good,  because  the  name  of  Harriet  was 
known.  Beg.  v.  Strand,  2  M.  C.  C.  270;  1 
Car.  &  £.  187.  See  Bsg.  v.  J>rahe,  4  Cox,  C.  C. 
333. 

An  indictment  charged  the  prisoner  with  the 
murder  of  William  Scarborough,  who  was  the 
infant  illegitimate  son  of  the  prisoner,  Sarab 
Scarborongh  ;  it  was  proved  that  the  child  was 
called  William  and  Colcy,  and  on  two  occasiooa 
in  his  mother's  presence  as  William  Scarborough ; 
it  did  not  appear  that  the  child  had  been  iHip- 
tizcd  : — Held  evidence  to  go  to  the  jury  that  the 
deceased  acquired  the  name  by  reputation.  Btj. 
V.  Searhoroufk,  8  Cox,  C.  G.  72. 

 Proot]— 'An  illegitimate  child,  six  weeks 

old,  baptized  on  a  Sunday,  and  from  that  day  to 
the  fotluwing  Tuesday  called  by  its  name  of 
baptism  and  its  mother's  surname,  is  safficient 
evidence  to  warrant  the  jury  in  finding  that  the 
deceased  was  properly  described  by  those  names. 
Beg.  V.  Eeatu,  8  Car.  t  P.  766. 

An  indictment  charged  the  murder  of  Eliia 
Waters.  The  deceased  was  the  illegitimate  child 
of  the  prisoner,  whose  name  was  Kllen  Waters; 
and  a  \titnc8s  said,  on  the  trial,  "  The  child  was 
called  Elisa;  I  took  it  to  be  baptized,  and  saidit 
was  Eleanor  Waters'a  child  ": — Held,  that  it  was 
not  sufficient  proof  that  the  surname  of  the  de- 
ceased was  Waters.  Be»  t.  Waters,  1  M.  C.  a 
457.^ 

-~-  Unhaptiisd  CUld.] — Not  namedisagood 
description  of  an  unbaptized  infant  child  in  an 
indictment  for  its  murder.  Bfo.  v.  Watrrt,  2 
Car.  &  K.  864  ;  1  Den.  C.  C.  35«  ;  T.  &  M.  57; 
18  L.  J.,  M.  C.  53  ;  13  Jur.  130;  8  Cox,  0.  C.  300; 

But  not  baptized  would  be  insufficient.  li, 
S.  P.,  Beg.  T.  Jtliu,  8  Car.  &  P.  773. 

ATermont  of  Xalioe.] — The  indictment  must 
state,  that  the  net  by  which  death  ensued  was 
done  of  malice  aforethought.  Bex  t.  AleMton, 
1  East,  P.  C.  846. 

Vogliffenoo— ^Terment  of  Omission.] — In  an 

indictment  for  manslaughter  it  is  not  necessary 
that  it  should  specifical^  charge  that  it  was  by 
an  act  of  omissun.  Beg.  t.  Satitk,  1 1  Cox,  C.  d. 
210. 

V^ligoMO  of  Bailway  Signalmen.] — In  an 

indictment  for  manslaughter  by  neglect  to  give 
a  prop>^r  signal  todcnote  the  obstruction  of  a  line 
of  railway,  whereby  a  collision  took  phice  and  a 
passenger  was  killed  :  it  was  charged  that  the 
prisoner's  duty  was  to  attend  to  the  proper  work- 
ing of  the  signals  according  to  the  rules : — Held, 
that  it  was  not  necessary  to  set  out  the  rules. 
Beg.  V.  Pargeter,  3  Cox,  C.  C.  191. 

An  averment  that  it  was  the  prisoner's  duty  to 
signal  an  obstruction,  and  that  there  was  an  ob- 
struction which  the  prisoner  neglected  to  signal, 
was  a  safficient  description  of  the  offence.  lb. 

A  count  charging  both  a  neglect  to  give  the 
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right  signal  and  the  giving  of  a  wrong  signal,  is 
not  bad  for  duplicity.  lb. 

It  U  sufficient  to  charge  that  the  prisoner  n^- 

lectcd  and  omitted  to  alter  the  signal  without 
stating  more  particularly  which  was  the  specific 
alteration  which  he  so  neglected  to  make.  lb. 

NegligBiMS  by  Xedioal  Fraotitionsr.]— An  in- 
dictment (^inst  a  medical  practitioner  charged 
that  he  mule  divers  assaults  on  the  deceased,  a 
patient,  and  applied  wet  clothes  to  his  body  and 
caused  him  to  be  put  in  baths  : — Held,  that  this 
was  a  proper  mode  of  laying  the  offence,  although 
that  was  done  was  by  the  consent  of  the 
deceased ;  and  that  the  indictment  need  not 
chain's  an  undertaking  to  perform  a  cure,  and  a 
felouious  breach  of  duty.  Bty.  v.  MIU,  2  Car.  & 
K.  470. 

Allegation  of  Duty.]— Where  an  engineer  who 
had  charge  of  an  engine  which  was  worked  for 
the  purpose  of  keeping  up  a  supply  of  pure  air 
in  a  mine  neglected  his  duty,  so  that  the  engine 
stoppetl,  and  the  mine  thereby  became  charged 
with  foul  air,  which  afterwaitis  exploded  and 
caused  the  death  of  one  of  the  miners  : — Held, 
that  the  engineer  could  not  be  convicted  of  man- 
.slaughter  on  an  indictment  which  did  not  allege 
a  duty  in  him  which  he  had  neglected  to  per- 
form.  Ay.  V.  Barrett,  2  Car.  &  K.  343. 

(Mfonflo  Bommitted  on  High  Beaa  or  Abroad.] — 

On  a  charge  of  murder  on  the  high  seas,  on 
board  a  British  ship,  afioat ;  the  deceased  having 
been  thrown  out  of  a  foreign  ship  in  a  foreign 
port,  the  question  whether  all  these  facts  muiit 
not  be  averred  in  each  count  of  the  indictment, 
in  Older  to  give  a  judge  sitting  under  an  ordinary 
commission  of  oyer  and  terminer  and  general 
gaol  delivery  jurisdiction  to  try  the  offence,  as  it 
arises  on  the  record,  is  a  point  which  will  not  be 
reserved  for  the  Court  of  Criminal  AppeaL  Seg. 
V.  Menliam,  1  F.    F.  300. 

An  indictment  on  33  Hen.  8,  c  23,  for  the 
mnrder  of  one  British  subject  by  another  in  a 
foreign  state,  stating  that  the  person  niurrlered 
was  at  the  time  in  the  king's  peace,  was  sufficient 
to  show  that  he  was  a  British  subject.  Mcje  v. 
Sawyer,  R.  J(  B.  294  ;  S  Car.  &  K.  101. 

Amendment.] — A  woman,  charged  with  the 
murder  of  her  limband,  was  described  as  A.,  the 
wife  of  J.  0.,  late  of  the  parish  of  S.,  in  the 
county  of  W.,  labourer.  The  judge  ordered  this 
to  be  amended,  by  striking  out  the  word  wife, 
and  inserting  t  he  word  widow,  Reg.  v.  Orchard, 
8  Car.    P.  6(i5. 

5.  Etidesce. 

a.  Generally. 

Onus  of  Proof  of  Kltigation.]— Where  it 
appears  that  one  person's  doath  is  oecasioned  by 
the  hand  of  another,  ib  is  for  that  other  to  show, 
either  by  evidence  or  by  infercuco  from  the 
circumstance  of  the  case,  that  his  offence  is  of  a 
mitigated  character,  and  does  not  amount  to  the 
crime  of  murder.  Meie  v.  Grecnacre,  8  Car.  &  P. 
85. 

A  man  was  indicted  for  the  manslaughter  of  a 
woman  by  driving  a  cab  over  her  in  a  public 
street,  and  his  defence  was  that  he  bad  used  due 
and  proper  care  in  driving  the  cab  upon  the 
occasion  in  question  : — Held,  that  the  burden  of 
proving  Diligence  did  not  lie  on  the  crown,  but 


that,  upon  the  fact  of  the  killing  being  proved, 
it  was  cast  upon  the  prisoner  to  show  that  he 
had  used  due  ami  proper  care  iu  driving  the  cab. 
Reg.  V.  CaceHdish,  Ir.  K.  8  C.  L.  178, 

Proof  that  Deoeaaed  was  an  Apprentlee.] — Aa 

indictment  for  manslaughter  stated  in  a  first 
count,  that  the  deceased  was  the  apprentice  of  the 
prisoner,  nnd  that  it  was  the  tluty  of  the  prisoner 
to  provide  the  deceased  with  proper  nourishment 
and  medicine,  and  charged  the  death  to  be  from 
neglect.  A  second  count  charged  that  the  de* 
ceased,  "  so  being  such  apprentice  as  aforesaid." 
was  killed  by  the  prisoner  by  over-work  and  beat- 
ing. No  evidence  was  given  of  any  indenture^ 
but  a  witness  proved  that  the  prisoner  told  him 
that  the  dec^tsed  was  hig  apprentice : — Held, 
that  this  was  sufficient  proof  of  the  allegation  of 
the  apprenticeship  in  the  second  count,  but  not 
of  that  in  the  firet  count.  Reg.  v.  Crumpton^ 
Car.  k  M.  597. 

Semble,  that  where  the  charge  is,  that  the  pri- 
soner received  a  child  as  an  apprentice,  an  indict- 
ment, importing  that  a  former  master,  with  the 
child's  consent,  bound  the  child  to  the  prisoner, 
will  be  suthcient  cviilence  of  the  receiving  as  an 
apprentice,  though  such  indenture  is  executed  by 
a  stranger  as  trustee  for  the  former  master,  and 
not  in  the  former  master's  name.  Rex  v.  Friend, 
II.  k  R.  20. 

Proof  that  Deoeaaed  was  a  Constable.] — On  an 

indictment  for  the  murder  of  a  constable  in  the 
execution  of  his  office,  it  is  not  necessary  to  pro- 
duce his  appointment :  it  is  sufficient  if  it  is 
proved  tliat  he  was  knon'n  to  act  as  a  constable. 
Reg)  V.  Gordon^  1  Leach,  a  0.  616 ;  1  East,  F.  a 
312. 

Everyone  Present  should  be  called  by  Pro- 
secution.]— On  a  trial  for  murder,  every  person 
who  was  present  at  the  time  of  the  trantwstioD 
which  gives  rise  to  the  charge  ought  to  beoalled 
as  a  witness  on  the  part  of  the  prosecution  ;  for, 
even  if  they  give  different  accounts,  the  jury 
shouki  hear  their  evidence,  and  draw  their  own 
conclusion  as  to  the  traUi.  Reg.  v.  Sbldtn, 
8  Car.  &.  P.  606. 

Proof  of  Death  of  Seseased.] — On  the  trial  of 
an  indictment  for  murder,  the  death  of  the 
person  charged  to  have  been  killed  may  be 
collected  from  the  circumstances,  if  incapable  o£ 
being  proved  by  other  evidence.  Rex  v.  Ilind- 
iiiarsJi,  2  Leach,  C.  C.  wl!9. 

As  where  the  deceased  was  thrown  overboard 
into  the  sea,  and  never  heard  of  afterwards.  Jb. 

Although  it  is  necessary,  in  a  case  of  murder, 
that  there  should  be  evidence  that  the  body  found 
is  the  body  of  the  murdered  person,  the  circom- 
stances  may  be  sufficient  evidence  of  identity. 
Reg.  V.  Checerton,  2  F.  &  F.  833. 

A  girl  was  indictetl  for  the  murder  of  her  child, 
ageil  sixteen  days.  Hhc  was  proceeding  frotn 
Bristol  to  Lland^^,  and  was  seen  near  Tintem, 
with  the  child  in  her  arms,  at  6  p.m. ;  she  arrived 
at  Lhmdogo  between  8  and  9  p.m.,  without  the 
child.  The  body  of  a  child  was  afterwaida 
found  in  the  river  Wye,  near  Tintem,  which  ap- 
peared not  to  be  the  child  of  the  prisoner : — 
Held,  that  she  must  be  acquitted,  and  that  she 
could  not  by  law  either  be  called  upon  to  account 
for  her  child,  or  to  say  where  it  w^  nolcsa  thero 
was  evidence  to  show  that  her<^d  was  actual^, 
dead.   Beg.  t.  Bbpkiiu,  8  Car.  &  F.  691. 
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Cireamstantial  Evidenee.] — Where  a  charge  o£ 
murder  depcmL^  upon  circuiiiBtantial  evidence,  it 
ought  not  only  to  be  consist ont  with  the  prisoner's 
^ilt,  bat  inconsistent  with  any  other  rational 
GOQClnsion.    Rex  v.  Hodge,  2  Lewin,  C.  C.  227. 

On  a  charge  of  murder,  the  deceased  having 
been  found  tied  hand  and  foot,  and  with  some- 
thing forced  into  the  throat,  api»arently  to  pre- 
vent any  outcry,  but  whit'h  hatl  caused  suffoca- 
tion, and  the  state  of  the  prcmiises  showing  that 
a  lxu:glaTy  bad  been  cummittctl  ;  and  the 
■evidence  against  the  prisonur  being  a  chain  of 
H^ircomBtances  tending  to  identify  him  as  one  of 
two  persons  employetl  in  the  burglary,  the  jury 
■was  directed,  tlint,  if  sntislicd  that  the  prisoner 
was  engaged  in  the  burglary,  and  a  party  to  the 
■violence  on  the  person  of  the  deceased,  they 
ithonld  find  him  guilty  of  the  murder.  Ay.  v. 
Franz,2V.kV.  580. 

 XxliaiutiTS  Proeeif  of  Proof] — On  an 

indictment  for  manslaughter  by  causing  a  fire,  it 
Is  necessary,  in  order  to  sustain  the  case  by  an 
exhaustive  process  of  proof,  to  show  that  the 
conld  not  have  arisen  from  any  other  cause  than 
that  charged ;  it  is  necessary  tn  leave  no  cou- 
fliderable  interval  of  time  in  which  some  other 
cause  might  have  acted.  Hfg.  r.  Oardner,  I  V. 
&  F.  C6I). 

Int«Bt  to  Kill  another  Poxfon.]— Althongh, 
where  it  is  clearly  proved  that  the  prisoner  wil- 
fully gave  the  fatal  blow,  it  is  not  necessary  to 
ehow  motive  or  personal  malice,  or  a  particular 
intent  to  kill  the  dccease<l;  and  if  he  killed  A., 
meaning  to  kill  B.,  it  is  clearly  murder ;  yet, 
where  it  ia  a  nmin  |Hirt  of  the  proof  ttuit  he 
killed  the  deceased,  that  he  meant  to  kill  some- 
uuj  elae,  it  is  essential  to  prove  that  he  had  an 
intent  to  kill  such  other  person,  and  that  sach 
person  was  or  might  be  supposed  to  be  at  or  near 
the  spot,  at  or  about  the  time  of  the  fatal  blow, 
Seg.  V.  Cleary,  2  F.  &  F.  sriO. 

Svfieionoy  of  Proof.] — An  allegation  in  an 
indictment,  charging  that  tlie  death  of  a  person 
was  caused  by  a  plaister  niaile  and  applied  by 
the  prisoner,  is  sufficiently  im)ved  by  showing 
that  three  plaisters  were  applial,  and  that  two 
of  them  were  applied  by  tlie  prisoner,  and  the 
third  made  from  materials  furnished  by  the 
prisoner.   Sex  v.  SpHler,  5  Car.  &  V.  33.3, 

An  indictment  cluirged  that  the  death  of  the 
^ieceased  was  caused  by  a  mortal  wound  of  the 
head,  inflicted  with  a  swingle.  It  was  proved 
that  the  death  was  causc<i  by  a  blow  on  the 
head  by  a  piece  of  wood,  and  that  the  cxtenial 
sUn  was  not  broken,  but  that  there  was  extrava- 
sation of  blood,  pressing  on  the  brain,  and  a 
•collection  of  blood  between  the  scalp  and 
the  brain.  The  surgeon  stated  this  to  be  a 
contused  wound,  with  effuaiem  of  blood  : — Held, 
that  the  evidence  supported  the  indictment. 
Jleg.  V.  )f  arman,  2  Car.  &  K.  195 ;  1  Uen.  C.  C. 
168. 

 Admission  of  Prisonor.J— The  evidence 

against  a  prisoner  charged  with  manslaughter 
was  an  admission  on  his  piirt,  that,  unfortunately, 
he  was  the  man  who  shot  the  deceased  ;  and  the 
lact  that,  on  their  coming  together,  apparently 
not  in  iU-humoar,  from  the  South  Metropolitan 
<3anetei7,  where  the  prisoner  was  a  watchman, 
bnt  with  which  the  deceased  had  no  connection, 
tlie  prisoner  said  to  the  dec^sed,  "Now,  yon 


mind,  don't  let  me  see  you  on  my  premises  any 
more."  At  the  time  this  was  said,  the  wonad 
had  been  given  of  which  the  deceased  eventually 
died : — Held,  that,  in  point  of  law,  the  evidenoB 
was  sofficieut  to  sustain  tbe  charge,  Bea  v. 
Morrutm,  8  Car.  &  P.  22. 

b.  What  AdmiMible. 

To  show  Danger  of  Tiolsnoe,  or  Boasonabls 
Apprehension  of  it.] — On  an  indictment  for 
murder,  the  death  having  been  caused  by  shot 
from  a  gun  in  the  hands  of  the  prisoner,  evidence 
of  former  threats  by  deceased  of  deadly  violence, 
with  words  and  circumstances  on  the  occasion  in 
question  likely  to  provoke  similar  threats,  re- 
ceived as  evidence  of  danger  to  life,  of  serioos 
violence  or  reasonable  apprehension  of  it,  on  the 
occasion,  such  as  might  excuse  or  justify  reconne 
to  a  loaded  firearm  in  self-defence.  Jleg.  t. 
Wetto:t,  14  Cox,  C.  C.  346. 

On  a  trial  of  a  husband  for  the  murder  of  bis 
wife  by  the  use  of  a  knife  on  her  assaulting  him, 
evidence  of  former  attacks  by  her  upon  him  were 
allowed  to  be  given  as  shading  the  nature  of  the 
assault  the  prisoner  had  reason  to  apprehend. 
Iteff.  V.  Hopkins,  10  Cox,  C.  C.  229. 

Previous  Expressions  of  Bad  Peeling.]— Ex- 
pressions denoting  a  bad  feeling  towards  the 
deceased,  made  use  of  some  time  before  the 
crime  is  committed,  are  admissible,  bnt  the  jmy 
must  receive  them  with  great  caution.  Beg.  i. 
Hagan,  12  Cox,  C.  C.  357. 

A.  hires  H.  to  mazder  P.— Brideneo  that  E. 
murdered  P.  whsn  A.  eha^od  with  Xnzder  sf 

H.] — A.  was  indicted  for  the  mnrder  of  H.  It 
was  opened,  that  A.,  having  malice  against  P., 
bad  himl  H.  to  murder  him,  and  that  H.  did  so ; 
but  that  H.  being  detecteil,  A.  had  murdered  H. 
to  prevent  a  discovery  of  his  (A-'s)  guilt  respect- 
ing the  murder  of  P.  Evidence  was  given  of 
expressions  of  malice  used  by  A.  towards  P.:— 
Held,  that  the  prosecutor  might  also  give  evi- 
dence to  show  tlrnt  11.  was  in  fact  the  person  \sj 
whom  P.  had  been  murdered.  Jtex  t.  Clewti, 
4  Car.  &  P.  221. 

Xridenoo  of  res  gosta.]— A  man  was  indicted 
for  the  wilful  murder  of  Jane  Maria  Cloosen. 
The  murder  was  committed  on  the  night  of  the 
25th  or  the  morning  of  the  26th  of  April,  1871, 
at  Eltham,  The  ileceased  was  discovered  in  a 
dying  state  in  Kidbrooke-lnne.  She  hod  lived 
in  the  prisoner's  family,  and  suspicion  attacbcd 
to  him.  One  of  the  witnesses,  Fanny  Hamilton, 
called  by  the  prosecution,  proved  that  for  ten 
days  prior  to  the  25th  of  April,  the  deceased  hsd 
lodged  in  hex  house,  that  on  the  evening  of  that 
day  she  went  out  in  her  comi)any,  and  that 
after  walking  about  for  some  time,  they  parted, 
when  the  deceased  told  her  where  she  was  going. 
It  was  proposed  by  the  counsel  for  the  crown  to 
ask  the  question,  "What  did  she  say  to  you.'" 
To  this  the  prisoner's  counsel  objected,  on  the 
ground  that  whatcvei  was  said  was  said  in  the 
prisoner's  absence,  and  he  had  no  means  of  croat- 
ezomining  upon  it.  It  was  thercui>on  contended 
by  the  counsel  for  the  crown,  that  it  was  s 
declaration  so  far  accompanying  the  act  itself 
08  to  render  it  part  of  the  res  gusts  :  the  jud^ 
refused  to  permit  the  question  to  be  put.  Iteg. 
v.  Pook,  13  Cor,  C.  0.  172,  n.  a  P.,  Brg.  t. 
WaiHWrighi,  18  Cox,  C.  C.  171. 
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A.  was  charged  with  manslanghter,  in  killing 

B.  ,  by  driving  a  cabriolet  over  him.  C.  saw  the 
cabriolet  drive  by,  but  did  not  aee  the  accident, 
and  immediately  afterwards,  on  hearing  B.  groan, 

C.  went  up  to  him,  when  B.  made  a  statement  as 
to  how  the  accident  had  happened  : — Held,  that 
this  statement,  being  made  at  the  moment  of  the 
accident  occurring,  waa  receiTable  on  the  trial  of 
A.  for  the  manslaughter  of  B.  Heat  T.  t'otter,  6 
Car.  tt  P.  325. 

Statements  made  by  the  deceased  to  the  first 
person  who  comes  up  after  he  has  been  wounded, 
are  admissible  as  part  of  the  res  gestes.  The 
deceased  died  from  the  effects  of  a  wound  on 
hia  head,  inflicted  by  a  stick.  A  girl  in  the 
neighbourhood  heard  a  cry,  and  coming  out 
found  the  deceased  standing  with  his  cap  in  his 
hand,  and  apparently  weak  and  injored.  The 
dcceascii  did  not  survive  more  than  a  few  hours  : 
— Held,  the  statement  made  by  the  deceased  to 
tlio  witness  immc^liatcly  on  her  coming  up,  com- 
]ilainin<i  of  the  injury,  was  admissible  in  evi- 
<lotice,  being  part  of  the  res  gestae.  J2ry.  v. 
Ztumtf,  6  Cox,  C,  C.  477. 

On  an  indictment  for  murder,  it  appearing 
that  the  ilcccnsctl,  with  her  throat  cat  through, 
came  suddenly  out  of  a  room,  in  which  she  left 
the  prisoner,  wlio  also  had  his  throat  cut,  and 
*vas  s|  ct'chlesK,  and  that  she  said  something 
imini-cliaicly  after  coming  out  of  the  room,  and 
n  few  minutes  before  i-he  died — ^the  question 
being  whether  murder  or  suicide  :-~Hcid,  that 
I  cr  iitatcment  was  not  admiisible  as  part  of  the 
T(s  gi\stax  litfff.  r.  Jitdingfield,  14  Cox,  C.  C. 
341. 

On  a  trial  for  munlcr  alleged  to  have  been 
committed  on  the  24th,  iambic  that  evidence  of 
Acts  done  by  the  prisoner  on  the  IStli,  nnaecom- 
jianied  1^  any  declaration  to  explain  them,  is 
not  admissible.  Iteg.  v.  Mohbt,  0  Cox,  C.  C. 
•223. 

On  the  trial  of  a  buslxind  for  the  murder  of 
his  wife,  a  neighbour  swore  thfit  a  week  before 
it  wa.s  committed  the  wife  had  visited  her  house, 
bringing  an  axe  and  a  carving- knife,  and  gave 
them  to  her  to  take  care  of : — Held,  that  the 
evidence  of  what  was  Kiid  by  the  wife  to  the 
witne.'W  on  handing  to  her  the  instruments  was 
admissible.  lU-g.  v.  £dtcarJt,  12  Cox,  C.  C, 
230. 

A  witness  being  called  to  prove  that  he  mana- 
&ctured  certain  grenades,  $y  which  the  death 
In  question  bad  been  caused,  can  be  asked  the 
name  of  the  person  who  gave  him  the  order  for 
them,  even  thougli  it  had  not  then  been  shown 
that  the  {lerson  ordering  them  and  the  prisoner 
were  connecteiL  J^m.  v.  SerHard,  1  F.  ft  F. 
■240. 

Statements  and  Reports  made  in  Abionee  of 

Priioner.] — When  the  deceased  person,  a  con- 
stable, in  the  course  of  his  duty,  made,  shortly 
l>efore  his  death,  and  in  the  absence  of  the 
accused,  a  verbal  statement  in  the  nature  of  a 
report  to  his  sujwrior  officer  (an  inspector  of 
police),  as  to  where  the  deceased  was  going,  and 
■what  he  was  going  to  do,  such  report  oeing 
material  for  the  case  of  the  crown  : — Held,  that 
siicli  statement  and  report  were  admissible  for 
the  prosecution,  ii/w.  v.  Jiitckley,  13  Cox,  C.  C. 
293. 

Upon  an  intllctmcnt  for  munler,  statements 
matlc  by  the  dccca.'tcd  in  the  absence  of  the 
prisoner,  arc  aihnissiblc  as  evidence  of  the  bodily 
condition  of  the  deceased,  so  far  as  they  relate  to 


Smptoms  contemporancoufl  with  the  making  of 
e  statement,  in  order  to  prove  that  her  death 
resolted  from  the  condition  she  was  then  in. 
Such  statements  are  however  inadmissible  as  far 

as  they  narrate  the  cause  of  the  sympto  ns,  and 
cannot  be  given  in  evidence  to  prove  that  the 
condition  of  the  deceased  was  caused  by  the  act 
of  any  particular  •pexsnm.  Meg.  t.  Qlotter^  10 
Cox,  C.  C.  471. 

In  a  case  of  manslaughter,  It  waa  proved  that 
the  deceased  was  at  an  inn  for  three  days,  and 
that  the  innkeeper  asked  him  what  his  name  was, 
and  that  while  there  letters  arrived  at  the  inn 
directed  in  that  name,  which  letters  were  de- 
livered to  the  deceased,  and  received  by  him  : — 
Held,  that  the  innkeeper  might  be  asked  what 
name  the  deceased  gave.  Rex  t.  ^amint,  7 
Car.  &  P.  499. 

On  a  trial  for  murder  by  poisoning,  statements 
made  by  the  deceased  in  a  conversation  shortly 
before  the  time  at  which  the  jioison  is  supposed 
to  have  been  administered,  are  evidence  to  prove 
the  state  of  his  health  at  that  time.  Jug.  v. 
Jahim»^  2  Car.  Jc  K.  834. 

Eridenee  of  other  Cases  to  V^tiTO  Death 

by  ADOident-l — Where  a  woman  was  chained 
with  the  murder  of  her  son  by  i>oisou,  and  the  de- 
fence was,  that  his  death  resulted  from  an  acci- 
dental taking  of  such  poison,  evi^lence  to  prove 
that  two  other  children  of  hers,  and  a  lodger  i  n  her 
house,  had  flicil  previously  to  the  present  charge 
from  the  same  poison,  was  Lcld  to  be  admissible. 
Reg.  V.  Cotton,  12  Cox,  C.  C.  400. 

Upon  the  trial  of  a  woman  for  the  murder  of 
her  infant  by  suffocation  in  bed,  evidence  to 
prove  the  previous  death  of  her  other  children  at 
early  ages  is  admissible,  although  such  evidence 
floes  not  show  the  causes  from  which  those 
children  died.  Ri-g.  v.  Rjdea,  12  Cox,  C.  C. 
030. 

Upon  an  indictment  for  murder  by  poison  of 
S.  in  October,  1877,  evidence  is  admissible  of  the 
previous  and  subsequent  deaths  of  J.  and  L., 
under  like  circumstances  and  from  similar  symp- 
toms, to  show  that  the  poisoning  was  not  acci- 
dental.  Iteg.  V.  Ileeiim,  14  Cox,  C.  C.  40. 

Where  it  is  provo<l  that  a  motive  fur  the  death 
of  S,  might  exist,  by  the  fad  of  the  prisoner 
having  insure<l  the  life  of  S.  in  a  benefit  insur- 
ance society,  evidence  may  also  be  given  upon 
the  same  imlictment  that  there  might  bo  an 
equal  motive  for  the  deaths  of  J.  and  L.,  by  show- 
ing that  they  also  were  each  of  them  insured  by 
the  prisoner  in  the  same  orkiniired  societies,  lb. 

On  an  indictment  against  a  woman  for  the 
murder  of  her  husband  by  arsenic,  in  September, 
evidence  was  tendered  on  behalf  of  the  prosecu- 
tion of  arsenic  having  been  taken  by  her  two 
sons,  one  of  whom  died  in  December  and  the 
other  in  March  subsequently,  and  also  by  a  thinl 
son,  who  took  arsenic  in  April  following,  but 
did  not  die  Proof  was  given  of  a  similarity  of 
symptoms  in  the  four  cases.  Evidence  was  also 
tendered  that  she  lived  in  the  same  house  with 
her  husband  and  sons,  and  that  she  prcixired  their 
tea,  cooked  their  victuals,  and  distributed  thent 
to  the  four  parties: — Held,  that  this  evidu-nou 
was  admissible  for  the  purpose  of  provins.  tirar, 
that  the  deceased  husband  actually  d.eil  itf 
arsenic;  secondly,  that  his  death  was  imt  acci- 
dental ;  and  that  it  'was  not  inadmissible  by 
reason  of  its  tendency  to  prove  or  ci'entu  a 
suspicion  of  a  subsequent  fclouy.  Ri-g.v.  G&iriKg, 
18  L.  J.,  M.  C.  216. 
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On  an  indictment  for  the  mnrdcr  of  A.,  evidence 
is  no',  admissible  that  three  others  in  the  same 
family  died  of  similar  poison,  and  that  the 
prisoner  was  at  all  the  deaths,  and  administered 
something  to  two  of  these  patienta.  Ufa.  v. 
Wtnghw,  8  Cox,  C.  C.  397. 

ITpon  the  trial  of  a  husband  and  wife  for  the 
murder  of  the  mother  of  the  former  bj  adminis- 
tering arsenic  tn  her,  for  the  purpose  of  rebutting 
the  inference  that  the  arsenic  had  been  taken  by 
accident,  evidence  was  admitte<l  that  tlie  male 
prisoner's  first  wife  had  been  poisoned  nine 
months  previously  ;  that  the  woman  who  waited 
apon  her  and  occasionally  tasted  her  food,  shon-cd 
symptoms  of  having  taken  poison  ;  that  the  footl 
was  always  prepared  by  the  female  prisoner ; 
and  tliat  the  two  prisoners,  the  only  other 
persons  in  the  house,  were  not  affected  with 
any  symptoms  of  poison.  Hcff.  v.  Garner,  i 
F.  &  F.  846. 

V.  and  H.  were  jointly  charged  upon  an  indict- 
ment for  the  murder  of  the  husband  of  H.,  with 
causing  his  death  by  the  administration  of 
arsenic.  Evidence  having  been  given  that  the 
deceased  had  died  from  arsenic,  and  had  been 
attended  by  the  prisoners: — Held,  that  it  was 
competent  for  the  prosecution  to  tender  evidence 
of  other  cases  of  penons  who  had  died  from 
arsenic,  and  to  whom  the  prisoners  had  access, 
exhibiting  exactly  similar  symptoms  before  denth 
to  those  of  the  case  under  consideration,  for  the 
purpose  of  sliowing  that  this  particular  death 
arose  from  arsenical  poit^oning — not  accidentally 
taken,  bat  designedly  administered  by  someone, 
fjnch  evidence,  however,  is  not  admissible  for  the 
purpose  of  establishing  motives ;  though  the  fact 
that  tlie  evidence  offered  may  tend  indirectly  to 
that  end  is  no  ground  for  its  exclusion.  The 
true  principle  on  which  the  admissibility  of  all 
such  evidence  rests  is  that  laid  down  in  Itrg,  v, 
Geering  (18  L.  J.,  M.  C.  216).  Reg.  v.  Witt»lmc 
(8  Cox,  C.  C.  397)  commented  on  and  dis- 
a^roved.    Reg.  v.  Hannagan,  16  Cox,  C.  C. 

The  question  being  whether  A,  munlercd  B. 
(an  infant),  adopted  permanently  by  him  on 
certain  representations  in  consideration  of  a  fee 
of  3/.,  and  the  body  of  the  infant  being  sub- 
sequently found  buried  in  a  garden  belonging  to 
A. : — Evidence  of  previous  permanent  adoptions 
with  similar  representations  and  on  similar  in- 
adequate t^rms  is  relevant  to  the  issue.  Evidence 
that  the  bodies  of  other  infants  had  been  found 
buried  in  a  similar  manner  to  that  of  B.  in 
gartlens  belonging  to  A.  is  relevant  to  the  issue. 
Makin  y.Ali..-6fH.fvryew  Sttvih  WaJet,  63  L.  J.. 
P.  C.  41  ;  [1894]  A.  C.  67 ;  6  E.  378 ;  69  L.  T. 
778  ;  17  Cox,  C.  C.  704  ;  68  J.  P.  148— P.  0. 

Former  C^ses  Treated  by  Burgeon.] — On  an 

indictment  for  manslaughter,  by  reason  of  gross 
negligence  and  ignorance  in  surreal  treatment, 
neither  on  the  one  side  nor  the  other  can  evidence 
be  gone  into  of  former  coses  treat  etl  by  the 
prisoner,  but  witnesses  may  be  asked  causA 
EcientiiB  tbcir  opinion  as  to  his  skill.  Reg.  v. 
Whitehead,  8  Car.  &  E.  202. 

Kvidenoa  at  to  Xffset  of  Vozioni  Substanoe.] 

— On  an  indictment  for  manslaughter,  where 
the  death  Is  occasioned  by  the  application  of 
a  lotion  to  the  skin,  evidence  may  be  given  of 
the  effect  of  the  lotion  when  applied  to  other 
patients.  Rex  v.  St.  John  Long,  4  Car.  &  P.  398. 
Upon  a  charge  of  murder  by  means  of  exploeive 


grenades,  evidence  of  the  death  and  wounds 
suffered  by  others  at  the  same  time  is  admissible 
to  show  the  character  of  the  grenades.  Reg.  v. 
Bernard,  1  F.  &  F.  240. 

0.  Bylnff  Beolamtions. 

In  FftTonr  of  the  Aeenied.]— Dying  declara- 
tions may  be  given  in  evidence  in  favour  of  the 
accused.  Rex  v.  Scaife,  1  M.  ft  Bob.  661 ;  2 
Lewin,  C.  C.  130. 

As  to  Oontuti.]— Nothing  can  be  evidence  iu 
a  declaration  in  articulo  mortis  wfaii^  would 
not  be  so  if  the  party  was  examined.  Bex  v. 
SL-llen,  Car.  C.  L.  283. 

Credibility  of.] — A  dying  declaration  is  cqnal^ 
in  point  of  sanction,  to  an  examination  on  oath^ 
but  the  opportunity  of  investigating  the  truth  is- 
vory  different.  Rex  v.  AtJUon,  2  Lewin,  C.  C, 
147. 

daestion  of  Admission  for  the  Judge.]  — 

Whether  or  not  dying  declarations  were  made 
under  an  apprehension  of  danger,  must  be  deter- 
mined by  the  judge,  in  order  to  receive  or  reject 
the  evidence ;  and  not  by  the  jury  after  the 
evidence  is  received.  Rex  v.  Juhn,  1  East,  P.  C- 
357.  S.  P.,  R(^x  V.  Wellhoum.  I  East,  P.  C.358;. 
Rex  V.  Muehg,  1  Stark.  523  ;  1  Leach,  503,  n. 

Bepetition  of  Prior  Inadmiuible  Btatemmtl 

— ^A  statement  made  by  the  deceased  under  cir- 
cumstances which  would  not  render  it  admissible: 
as  a  dying  declaration,  becomes  admissible  as- 
such  if  repeated  in  his  presence  and  at  his  request 
by  the  person  to  whom  it  was  previously  made 
and  assented  to  by  the  deceased  who  ha<i  then, 
nimiidoned  all  hope.  Reg.  v.  Steele,  12  Cox^ 
C.  C.  168. 

Kade  in  Answer  to  Qnestions.] — It  is  no  ob- 
jection against  a  declaration  in  articulo  mortis, 
that  it  was  made  in  answer  to  questions  put  to- 
the  deceased  by  the  sui^eon,  and  not  a  continuous, 
statement  ma<Je  by  the  dccease<L  Rex  v.  Fagent, 
7  Car.  &.  P.  238. 

It  is  no  objection  to  the  admissibility  of  a 
dying  declaration  that  it  was  made  in  answer  to- 
leading  questions.  R^.  v.  Smith,  L.  k  C.  60"  ; 
34  L.  J.,  U.  C.  163  ;  U  Jur.  (N3.)  695  ;  12  L.  T. 
609  ;  13  W.  B.  816 ;  10  Cox,  C.  C.  82. 

Whoie  DeolaratiolU  Admii^ble.]  —  The  de- 
claration of  a  convict  at  the  moment  of  execution 
could  not  be  given  in  evidence  as  the  declaration 
of  a  dying  man,  for,  being  attainted,  his  testi- 
mony could  not  have  been  receivctl  on  oath. 
Ri-x  V.  Ifrummond,  1  Leach,  C.  C.  337 ;  1  East, 
P.  C.  353,  n.   Rut  «w  6  &  7  Vict.  c.  85. 

A  declaration  in  articulo  mortis,  made  by  a 
child  only  four  years  old,  is  not  admissible  on  th& 
trial  of  an  indictment  for  the  mnnlcr  of  such 
child  ;  because  a  child  of  such  tender  years 
ctinnot  have  that  idea  of  a  future  state  which  is 
nocessarv  to  make  such  a  declaration  admissible. 
Rex  V.  Pike,  3  Car.  &.  P.  598.  See  Reg.  v.  Per- 
kiaa,  9  Car.  tc  P.  S96. 

On  what  Charges  Admissible.]— It  is  a  general 
rule  in  criminal  cases,  that  dying  declaratioa'* 
are  admissible  only  where  the  death  of  the  de- 
ceased is  the  subject  of  the  chaige,  and  tl:c 
circumBtancee  of  the  death  are  the  subject  of  the 
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dying  cteclaration  ■  therefore,  where  a  defendant 
had  been  convicted  of  perjury,  and  obtained  a 
rule  nisi  for  a  new  trial,  i>ending  which  he  shot 
the  prosecutor,  aud  on  showing  cause  against  the 
rnle  for  a  new  trial,  an  affidavit  of  the  dying 
declarations  of  the  prosecutor,  relating  to  the 
transaction  out  of  which  the  prosecution  for 
perjury  arose,  was  prodaccd  : — Held,  that  it  was 
inadmissible.  Rev  v.  Mead,  4  D.  &  R.  120  ;  2  B. 
&  C.  605  ;  26  R.  R.  484. 

Dying  declarations  are  admissible  only  where 
the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the 
subject  of  the  dying  declaration.  Jtrff,  v.  Hind, 
BeU,  C.  C.  253  ;  2»  L.  J.,  M.  C.  147 ;  6  Jar. 
<]<r.B.)  614  ;  3  L.  T.  263  ;  8  W.  B.  421 ;  8  Cox, 
C.  C.  300. 

Therefore,  on  an  indictment  for  feloniously 
using  certain  instruments  upon  the  person  of  a 
woman  with  intent  to  procure  a  miscarriage,  her 
dying  declaration  is  inadmissible.  Jb. 

On  an  indictment  against  a  prisoner  for  the 
mnrder  of  A.  by  poison,  which  was  also  taken  by 

B.  ,  who  died  in  consequence,  B,*a  dying  declam- 
tion  is  admissible.  Mex  Baker,  2  M.  ft  Bob. 
B3. 

A  woman  having  had  a  rape  committed  upon 
her  by  two  persons,  the  next  day,  in  distress  of 
mind,  cut  her  throat,  and  being  likely  to  die,  a 
magistrate  was  sent  for,  and  In  the  presence  of 
the  prisoners  her  deposition  was  properly  taken, 
8he  was  told  she  was  lilcely  to  die,  and  she  died 
a  few  days  afterwards  : — Held,  that  the  deposi- 
tion of  the  deceased  was  not  admissible  as  a 
dying  declaration,  aa  it  did  not  relate  to  the 
offence  which  caused  the  death.  Beg.  t.  Xewton^ 
1  P.  &  F.  641. 

In  trials  for  robbery,  the  dying  declarations  of 
the  party  robbed  have  been  held  to  be  inadmis- 
sible.   Ilex  V.  Lloyd,  4  Car.  &  P.  233. 

Declaration'!  in  articulo  mortis  arc  not  admis- 
sible on  an  indictment  for  administering  medicine 
to  procure  abortion.  Rex  t.  IIntohlTuon,  2  B.  & 
<C.  608,  n. 

Seolaration  made  before  Statement  as  to  Non- 

ReooTery.l — On  a  trial  for  murder  it  was  proved 
that  the  deceased,  who  lived  a  few  hours  after 
the  wound  was  inflicted,  made  a  statement,  at 
the  conclusion  of  which  heczclaimed, "  Oh,  Ood  I 
I  am  going  fast ;  I  am  too  far  gone  to  say  any 
more  ;  "  but  he  did  not  appear  to  have  previously 
■said  anything  about  his  condition,  and  there  was 
no  evidence,  one  way  or  the  other,  to  show  that 
he  was  aware  of  it  : — Held,  that  the  statemeut 
was  inadmissible  as  a  dj^ing  declaration.  Reg. 
V.  Mei/Uu,  6  Cox,  0.  C.  120. 

In  order  to  render  dying  declarations  admis- 
sible in  evidence,  the  facts,  to  show  that  the 
deceased  was  conscious  of  his  state,  must  point  to 
the  time  of  the  statement,  and  therefore  declara- 
tions some  days  prior  to  an  expression  that  the 
4leccased  "  had  given  up  all  in  this  world,"  arc 
inadmiffiible.  Reg.  T.  Quaker,  6  Cox,  C.  C. 
357. 

General  Bole.]  -~  Statements  by  a  deceased 
person  who  at  the  time  thought  he  was  dying, 
jind  had  no  hope  of  recovering,  are  admissible  as 
dying  declarations.   Meg.  v.  Motoell,  1  Den.  C. 

C.  1 ;  1  Car.  &  K.  689 ;  1  Cox,  0.  0.  161. 

It  is  not  sufficient  that  the  person  making 
declarations  was  dying,  to  constitute  those 
declarations  evidence  unless  the  deceased  was 
clearly  and  expressly  wiuued  that  he  conld  not 


live,  or  unless  he  had  eipreiscd  his  knowledge 
that  he  was  dying.  Jteg.  v.  Mooneij,  5  Cox,  C.  C. 
318. 

 Onna  on  Prosecution.]— A  dying  declara- 
tion cannot  be  received  without  ilirect  and  not 
merely  inferential  proof  that  the  deceased  was 
then  aware  of  her  danger.  Reg.  v.  Dalmat.  1 
Cox,  C.  C.  9.-I. 

In  onler  to  render  a  statement  of  a  deceased 
person,  not  on  oath,  evidence,  the  prosecution 
must  show  that  such  person  at  the  time  of 
making  the  statement  was  distinctly  aware  of 
the  approach  of  death,  and  had  no  hope  of 
possiWe  recovery.  Rm.  t.  JUackau,  11  Cos. 
C.  C.  148. 

Prospeot  of  almost  Immediate  Death.]— To 

render  the  declaration  of  the  docea.sed  admissible 
on  a  trial  for  manslaughter,  it  must  have  been 
made  by  him  under  an  impression  of  almost 
immodiato  dissolation  ;  and  it  is  not  enongh  that 
the  deceased  shonld  have  thought  that  he  would 
ultimately  never  recover.  Rfx  v.  Van  Butehell. 
•A  Car.  &  P.  C29.  ' 

To  render  a  statement  admissible  as  a  dying 
deckration,  it  is  not  enongh  that  it  appears  that 
the  person  making  it  was  under  the  impression 
that  death  mnat  ultimately  ensue,  bat  it  is  neces- 
sary that  it  should  appear  that  the  person  was 
conscious  at  the  time  that  death  ms  actually  im- 
minent. Rrg.  V.  IbrreOer,  4  F.  ft  F.  867:  10 
Cox,  C.  C.  368. 

The  result  of  the  various  decisions  with  regard 
to  the  admissibility  of  dying  declarations  is  that 
a  dyii^  declaration  is  only  admissible  where  it 
appears  that  at  the  time  it  was  made  the  declar- 
ant had  an  unqualified  belief  in  the  nearness  of 
death  ;  that  is  to  say,  a  belief  without  hope  that 
he  was  about  to  die.  Reg.  v.  Gloeter,  16  Cox, 
0.0.471.  ^ 

Sttrffson  taking  mors  FaToaralile  View.]— A 
dying  declaration  is  admissible,  i£  the  declarant 
conceives  himself  to  be  past  recovery,  althongh 
the  surgeon  attending  him  may  believe  him  to 
he  progressing  favonrably.  Rug.  y.  Peel,  2  F.  ft 
F.  2l. 

Sliglit  Hope  of  BMOTOry.]— Any  hope  of  re- 
covery, however  slight,  existing  in  the  mind  of  a 
person  at  the  time  of  his  making  a  declaration, 
will  render  it  inadmissible  as  a  declaration  In 

articulo  mortis  ;  but  where  a  person  knew  that 
he  must  die,  and  the  magistrate,  previously  to  his 
making  the  declaration,  desired  him,  as  a  dying 
man,  to  tell  the  truth,  and  he  replied  that  he 
would  : — Held,  that  his  declaration  was  admis- 
sible. Rex  V.  Ilayioard,  6  Car.  &  P.  157.  Con- 
tra, Reg.  y.  Pijm,  \  Cox,  C.  C.  339. 

If  the  deceased  thought  she  would  recover  at 
the  time  the  declarations  were  made,  they  ought 
not  to  be  received.  Rex  v.  WcUbvurn,  1  East, 
P.  C.  358  ;  1  Leach,  C.  G,  S03,  n. 

In  murder,  the  declarations  of  the  deceased, 
after  the  mortal  wound  is  given,  may  ba  reccival, 
though  the  party  did  not  express  any  apprehen- 
sion of  approaching  dissolution  ;  but  the  exami- 
nation of  such  a  person  taken  by  ii  magistrate, 
extrajudicially,  cnunot  be  received.  Rex  v. 
Woodcock,  1  Leach,  C.  C.  503 ;  1  E;ist,  P.  0.  3.>4. 
S.  P.,  Rex  V.  Dinglvr,  1  Leach,  C.  C.  504.  n. :  1 
East,  P.  C.  So?.  ' 

Statements  showing  Oonsoionraoii  cf  Ln» 
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pamding  Siitolatioii.]  —  The  deceased,  shortly 
nftcr  xhe  occurrence  which  resulted  in  her  death, 
waa  seen  standing  at  the  door  of  a  neighbour's 
house  in  a  fainting  condition,  and  apparently 
dying.  Sh«  said,  "I  am  dying,  look  to  my 
children,"  and  she  then  ma'Ie  a  statement  as  to 
tlie  cause  of  her  injuries  : — Held,  that  the  state- 
ment then  made  was  admissible  in  evidence  as  a 
dying  dcclajration.  R^.  t.  Gaddard,  16  Cox, 
C.  C.  7. 

Statements  made  behind  the  back  of  the 

SrlBOner  are  not  admissible  in  evidrace  as  dying 
cclarations  unless  the  person  making  them 
entertains  at  the  time  a  settled  hopeless  expec- 
tation of  immediate  death.  Answers  in  the 
affirmative  to  the  following  questions:  —  "Do 
yon  think  you  are  in  bodily  danger,  and  in  fear 
of  death  1  *'  "You  are  not  expecting  to  reixtver, 
arc  yon  aware  that  yon  will  die?"  "Do  you 
fully  and  clearly  understand  what  I  am  saying 
1o  you  1 "  and  the  use  of  the  expression,  "  I 
am  sure  I  am  going  to  die,"  do  not  indicate 
such  a  state  of  mind.  Jtiy.  t.  Otman,  16  Cox, 
C.  C.  1. 

The  ileccnsed.  shortly  after  the  wound  bad 
been  given  which  caiued  her  death,  made  a  state- 
ment, ill  the  prisoner's  absence,  as  to  the  cause 
of  her  injuries.  She  was  in  fact  dj-ing  at  the 
time  she  made  the  statement.  Two  witnesses 
swiire  she  was  ronscioixaat  the  time.  The  doctor, 
who  arrived  before  she  made  the  statement,  swore 
that  she  was  unconscions  from  the  moment  of 
his  arrival,  but  that  there  might  have  been  in- 
tervals of  conBcioiisness  before  death.  The  state- 
ment WAS  made  during  the  doctor's  absence  from 
the  room  : — Held,  that  the  statement  was  not 
aiimissible  in  evidence  as  a  dying  declaration,  as 
it  was  uncertain  whether  the  deceased  was  con- 
Ksions  of  impending  death,  or  in  fact  conscious  at 
all,  at  the  time  she  made  the  statement.  Bfg.  v. 
Smith,  16  Cox,  C.  C.  170. 

The  declarations  of  a  deceased  person  are  evi- 
dence, though  at  the  time  they  were  made  the 
deceased  thought  herself  belter,  where  she  had 
uniformly  said,  both  before  and  after  they  were 
jnade,  and  op  to  the  time  of  her  death,  that  she 
knew  she  snot^  die.  Mess  t.  lankier,  1  East, 
P.  0.  S54. 

Where  the  deceased  said  he  was  "  a  murdered 
man,  and  it  would  have  been  better  if  they  had 
killed  him  on  the  spot  than  left  him  to  linger, 
and  that  he  thought  he  should  never  get  over  it," 
bat  he  lived  several  weeks  afterwanis  : — Held, 
that  there  was  a  primft  facie  case  for  the  admis- 
sibility of  declarations  made  at  the  time  of  those 
statements.  But  where  the  person  to  whom  the 
declarations  were  made  stated  that  he  believed 
the  words  "murdered  man  "  were  not  used  in 
their  literal  sense,  and  that  the  deceased  did  not 
appear  to  have  any  immediate  fear  of  death  on 
his  mind  : — ^Held,  that  the  case  was  taken  out 
of  the  principle  on  which  sueh  declarations 
are  receivable.  Seg.  y.  Qualter,  6  Cox,  C.  C. 
S57. 

If  a  person  whose  death  is  the  subject  of  a 
charge  of  manslaughter  expresses  an  opinion  that 
she  will  not  recover,  and  makes  a  declaration,  and 
at  a  snbsequent  part  of  the  same  day  asks  a  per- 
son whether  he  tninks  she  will  "  rise  again  "  : — 
Held,  that  this  showed  such  a  hope  of  recovery 
as  rendered  the  previous  decLiration  inadmissible. 
Bex  T.  Fagent,  7  Car.  Sc  P.  238. 

The  deceased  said,  "  I  think  myself  in  great 
^ger"  Held,  thai  these  words  did  not,  neces- 
sarily, e^nde  all  hope,  and  therefore  that  they 


were  not  admissible  as  a  dying  declaration. 
Rex  T.  Srrington,  2  Lewin,  C.  C.  148. 

In  a  case  of  murder  it  appeared  that  two  days 
before  the  death  of  the  decrased  the  snrgeoa  tdd 
her  that  she  was  in  a  very  precarioos  state,  and 
that  on  the  day  before  her  death,  when  she  had 
become  much  worse,  she  said  to  the  sui^eon  that 
she  found  herself  growing  worse,  and  that  she 
had  been  in  hopes  she  would  have  got  blotter,  but 
as  she  was  getting  worac,  she  thought  it  herduly 
to  mention  what  had  taken  place.  Immediately 
after  this  she  made  a  statement : — Held,  that  this 
statement  was  not  receivable  in  evidence  as  a 
declaration  in  articuto  mortis,  as  it  did  not  suffi- 
ciently appear  that  at  the  time  of  the  making  of 
it,  the  deceased  was  without  hope  ot  recovery. 
Reff.  T.  Mtyton,  9  Car.  i;  P.  418. 

Upon  the  trial  of  an  indictment  for  murder  it 
appeared  that  the  deceased  waa  told  by  a  doctor 
that  there  was  little  or  no  hope  of  recovery,  and 
being  asked  if  she  understood  her  position, 
replied  that  she  did : — Held,  that  there  was  no 
proof  of  a  hopeless  expectation  of  immediate 
death  sufficient  to  make  a  subsequent  declaration 
admissible  in  evidence  as  a  dying  dedaration* 
Beg.  T.  J^tijkeU,  17  Cox,  C.  C.  603. 

A.  strong  sense  of  danger  founded  on  a  sense  of 
pain,  and  not  arising  from  any  knowledge  of  the 
complaint,  does  not  constitute  such  a  conviction 
of  impending  dissolution  as  to  render  the 
declaration  of  the  deceased  admissible.  Reg.  v. 
Tkama*,  1  Cox,  C.  C.  62. 

Great  anxiety  for  the  arrival  of  the  snigeon  is 
not  decisive,  but  religious  expressions  and  mak- 
ing a  will  accompanied  by  statements  that  if  the 
solicitor  did  not  arrive  quickly  it  would  be  too 
late,  are  strong  evidence  of  the  aband-)nment  of 
all  hope.   Jteg.  v.  Tltomag,  1  Cox,  C.  C.  62. 

The  deceased  had  told  a  surgeon  that  she  did 
not  think  she  would  recover,  having  previunsly 
requested  that  she  might  be  taken  home  to  die  : 
— Held,  that  a  statement  then  made  by  her  was 
admissible  as  a  dying  declaration.  Reg.  v. 
Brookt,  1  Cox,  C.  C.  6. 

Where  the  deceased  asked  his  surgeon  it  the 
wound  was  necessarily  mortal,  and  on  being  tokl 
that  recovery  was  just  possible,  and  that  there 
had  been  an  instance  where  a  person  had  re- 
covered after  such  a  wound,  he  said,  "  I  am  satis* 
Hcd,"  and  after  this  he  made  a  statement ; — 
Held,  that  it  was  not  admissible  as  a  declaratioti 
in  articulo  mortis,  aa  it  did  not  appear  that  the 
deceased  thought  himself  at  the  point  ot  death, 
for,beingtold  that  the  wound  was  not  necessarily 
mortal,  he  might  still  have  a  hope  of  recovery- 
Rex  V.  Ckrigtie,  Car.  C.  L.  232. 

A  person  who  was  told  by  the  sui^eon  that  she 
would  never  recover,  said,  that  she  "hoped  he 
would  do  what  he  could  for  her,  for  the  sake  of 
her  family,"  He  again  told  her  that  there  was 
no  chance  of  her  recovery : — Held,  that  this- 
showed  such  a  d^ree  of  hope  in  her  mind,  as  to- 
render  a  statement  she  then  made  inadmissible  as 
a  declaration  in  articulo  mortis.  Rex  v.  Croci^, 
i  Car.  &  P.  544. 

The  deceased  asked,  "  Shall  I  recover  ?  "  The 
surgeon  said, "  No."  The  patient  grew  better,  bat 
relapsed,  and  then  rci>eated  the  question.  The 
surgeon  said,  "I  think  you  will  not  recover."  The 
deceased  said,  "  I  think  so  too."  It  was  after 
this  conversation,  but  not  immediately,  that  the 
declaration  which  was  proposed  to  he  given  in 
evidence  was  made  : — ^Hdd,  admissible.  Rem  v. 
Mkton,  2  Lewin,  C.  0. 147. 

On  the  qnestion  whether  a  declaration  ot  a 
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deceased  person  is  admissible  as  a  declaration  in 
articnlo  mortis,  the  judge  will  consider  whether 
the  conduct  of  the  deceased  was  that  of  a  dying 
person,  such  as  whether  he  gave  directions 
respecting  his  funeral,  bia  will,  &c.,  and  not 
merely  the  expressions  he  used,  as  to  whether  he 
tbonght  he  shoald  or  should  not  rerover.  Sex 
V.  SpiUhury,  7  Car.  &  P.  187. 

Upon  a  trial  for  manslaughter,  it  was  proved 
that  the  deceased,  then  being  in  such  a  state  from 
the  injuries  he  had  received  that  it  was  impos- 
sible he  could  recover,  and  in  fact  death  ensued 
eleven  days  afterwards,  made  a  declarstioo,  con- 
cluding with  these  words :  "  I  have  made  this 
statement  believing  I  shall  not  recover."  On 
the  same  day,  and  shortly  before  making  the 
declaration,  he  had  statcil,  "  I  have  seen  the 
surgeon,  and  he  has  given  me  some  little  hope 
that  I  am  better ;  but  I  do  not  myself  think  I 
shall  ultimately  recover,"  It  was  also  proved, 
that  on  the  occasion  of  this  conversation  he  had 
said  that  he  could  not  recover  : — Held,  that  the 
statement  bsing  made  under  a  belief  of  impend- 
ing death,  was  properly  received  as  a  dying 
dL-claration.  ii.'  j.  v,  Iti;antj,  Dears.  &  B.  161  ; 
26  L.  J.,  M.  C.  43 ;  3  Jur.  (N.8.)  191 ;  6  W.  B. 
252 ;  7  Cox,  C.  0.  209. 

A  statement  made  a  deceased  person,  incul- 
pating one  who  was  on  his  trial  for  the  murder 
of  the  ticceased,  if  made  under  circumstances 
and  after  expressions  which  indicated  a  sense  of 
impending  danger  of  death,  is  admissible  as  a 
dying  declaration.  Reg.  v.  WhUworth,  1  F.  3c  P. 
882. 

A  m^strate*s  clerk  administered  an  oath  to  a 
dying  person,  and  she  made  a  statement.  He 
ask«l  her  if  she  felt  she  was  likely  to  die?  She 
said,  "I  think  so."  He  said,  "Why?"  She 
replied, "  From  the  shortness  of  my  breatJi."  He 
said,  "  It  is  with  the  fear  of  death  before  you 
that  you  make  these  statements?"  and  added, 
"  Have  you  any  present  hope  of  your  recovery  7  " 
She  said,  "  None."  He  then  proceeded  to  write 
out  the  deposition,  and  when  finished  read  it  to 
her,  and  asked  her  to  correct  any  mistake  that 
he  might  have  made.  She  said, No  hope,  at  pre- 
sent, of  my  recovery,"  and  he  then  insoted  those 
words : — Held,  that  the  declaration  was  inadmis* 
silde,  as  the  words  "at  present,"  introduced  by 
the  deceased,  were  a  qualification  of  her  pre- 
vious statement  that  she  had  no  hope  o£  recovery. 
Meg.  v.  Jmkitu,  38  L.  J.,  M.  C.  82  ;  L.  R.  1 C.  C. 
]B7;  20L.T.872;  17  W.  B.  621 ;  U  Cox,  0.  0. 
250. 

Vhat  Faetfl  ihov  Cotttoioosnesi  of  Impending 

Death,] — In  order  to  render  a  declaration  in 
articulo  mortis  admissible  in  a  case  of  man- 
slaughter, it  is  not  necessary  to  prove  expressions 
of  the  deceased,  that  he  was  in  apprehension  of 
almost  Immediate  death  ;  but  the  judge  will  con- 
sider, from  all  the  circumstances,  whether  the 
deceased  had  or  had  not  any  hope  of  recovery. 
Bex  v.  Bonner,  6  Car.  &  P.  386. 

The  apprehension  of  danger  may  appear  either 
from  tiie  express  declaration  of  Uie  deceased  at 
tiw  time,  or  may  be  inferred  from  the  state  of 
the  woand,  or  Illness,  or  otbor  circumstances 
indioftting  the  same.  Rex  t.  John,  1  East,  P.  C. 
857. 

A  boy  between  ten  and  eleven  years  of  age 
was  mortally  wounded,  and  died  the  next  day. 
On  the  evening  of  the  day  on  which  he  was 
wounded,  he  was  told  hj  a  sntgeon  that  he 
conli  not  recover.   The  boy  made  no  reply,  but 


appeared  dejected.  It  appeared  from  his  answers 
to  questions  put  to  him.  that  he  was  aware 
that  he  would  be  punished  hereafter  if  he  said) 
what  was  untme  : — Held,  that  a  declaration 
made  by  him  at  this  time  was  receivable  in 
evidence  on  the  trial  of  a  {lerson  for  killing  hlm^ 
as  being  a  declaration  in  nrticulo  mortis.  Reg. 
V.  Perkint,  9  Car.  &  P.  31».1 ;  2  M.  C.  C.  135. 

A  dying  dccLiration  of  a  deceased  cannot  be 
admitted  by  the  judge  merely  from  his  owo 
notion  of  the  nature  of  the  wouml  as  described 
(without  any  evidence  that  the  deceased,  at  the 
time,  believed  himself  about  to  die),  unless,  at 
all  events,  it  is  shown  to  have  been  snch  as 
must  necessarily  have  caused  death  in  a  short 
time,  and  such  as  all  men  reasonably  would 
suppose  to  be  so.    Rty.  v.  CU-ary,  2  F.  &  F.  850„ 

On  a  trial  of  murder,  the  death  having  been 
caused  by  cutting  the  throat,  all  the  vessels  and 
arteries  having  been  scverufl,  and  death  there* 
fore  certain  to  ensue,  and  in  fact  ensuing  almost 
immediately  afterwards,  a  declaration  having 
been  made  by  deceasoil  in  writing  (he  having  no- 
power  to  speak),  about  five  minutes  before  death, 
when  he  was  actually  dying  : — Held,  admissiUe. 
Beg.  T.  Morgan,  H  Cox,  C.  C.  337. 

On  an  indictment  for  murder,  it  appearing: 
that  the  ileceased,  with  her  thront  cut  throngh, 
came  sudiienly  out  of  a  nwm,  in  which  she  Irft 
the  prisoner,  who  also  hiid  his  throat  cut,  and 
was  speechless,  an<I  that  she  said  something 
immediately  after  coming  out  of  the  room,  and 
a  few  minutes  before  she  died — the  question 
being  whether  murtler  or  suicide : — Held,  that 
her  statement  was  not  admissible,  either  as  a 
dying  declaration  or  as  part  of  the  res  gestae^ 
Sed  qutere,  whether  in  such  a  case  the  act  is 
complete  until  death  takes  pLico,  and  whether, 
as  a  dying  declaration,  it  is  not  a  question  of 
fact,  upon  the  surgical  evidence,  whether,  from 
the  nature  of  the  wound,  the  person  must  not 
have  been  conscious  of  almost  immediate  ^atfa.. 
Reg.  V.  BediTiafield,  14  Cox,  C.  C.  341. 

Snbieqoent  Hope  of  Beeorery.  ]— A  declaration 
made  under  the  belief  of  imiicnding  death  was. 
held  admissible  in  evidence,  even  thongh  the 
declarant  at  a  later  period  of  the  day  took  a 
more  cheerfnl  view  of  her  position,  and  thought 
that  she  would  recover.  Reij.  v.  Hubbard,  14 
Cox,  C.  C.  565. 

Where  the  deceased  having  said  that  he  thought 
he  should  die,  mode  a  statement,  and  two  or  three, 
days  afterwards  expressed  his  belief  that  he 
should  recover,  and  he  lived  some  days  after 
that : — Held,  that  the  statement  was  inad- 
missible.  Reg.  V.  Taylor,  3  Cox,  C.  C.  84. 

Lengtli  of  lima  between  Deolaration  and 
Death.] — considerable  length  of  time  between 
the  making  a  statement  and  the  time  of  death, 
does  not  render  the  statement  inadmissible. 
Reg.  V.  Berttadotti,  11  Cox,  C.  C.  Slli. 

On  a  trial  of  murder,  a  written  declaration  of 
the  deceased  was  put  in  evidence  by  the  prosecu- 
tion ;  the  declaration  was  made  before  a  magis- 
trate. The  deceased  said,  "Be  qnick,  or  I  shall, 
die,"  bat  did  not  die  for  nearly  three  weeks. 
The  deceased  was  not  sworn  before  making  the 
declaration  ; — Held,  that  the  declaration  was- 
admissible,  for  the  deceased  thought  he  was  going 
to  die,  and  the  fact  that  he  did  not  die  for  nearly 
three,  weeks  would  not  render  it  inadmissible. 
Ih. 

Thededazatfons4^  a  deceased  made  on  the  day- 
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he  was  wnunilcil,  and  when  he  believed  he  should 
not  recover,  are  adniisHibIc,  though  he  diil  not  die 
until  eleven  days  afhu'wanls :  and  though  the 
«urgcon  did  not  think  his  cose  hopeless,  and  con- 
tinued to  tell  him  so  until  the  day  of  hia  death. 
Jtex  T.  Moglt-ij,  1  M.  C.  C.  97  ;  1  Lewin,  C.  C.  79. 

Fonn  of  Takiitg.] — A  deposition  made  before 
a  magistrate  by  a  dying  man,  as  to  the  cause  of 
hia  death,  need  not,  on  the  face  of  it,  show  that 
it  was  made  under  circumstanecs  which  would 
render  it  admissible  in  evidence  as  a  dying 
declaration  ;  but  that  is  a  fact  dehors  the  state- 
ment,  and  may  be  proved  by  parol  testimony. 
.Rro.  T.  Ilmt,  2  Cox,  C.  C.  2311. 

If  a  declaration  in  articulo  mortis  is  taken 
down  in  writing,  and  signed  by  the  party 
making  it,  the  judge  will  neither  receive  a  copy 
of  the  paper  in  evidence,  nor  will  he  receive 
parol  evidence  of  the  declaration.  Rex  v.  ffay, 
7  Car.  &  P.  230. 

Parol  evidence  of  dying  declarations  which 
have  been  reduced  into  writing  cannot  be  re- 
ceived.  Jtete  V.  'JYotvter,  1  East,  P.  C.  356. 

It  fa  not  absolutely  necessary  that  the  deceased 
should  have  been  sworn.  Seg.  v,  Bemadott't,  11 
<3ox,  C.  0.  316. 

Upon  an  indictment  for  mnrder  or  man- 
slaughter a  statement  giving  the  substance  of 

Questions  put  to  and  answers  given  by  the 
eceued  person  ia  not  admissible  in  evidence  as 
a  dyii:^  declaiatltai.  Snch  a  declaraticm  must, 
in  order  that  it  may  be  admissiUe  in  evidence, 
be  in  the  actual  words  of  the  deceased,  and  if 
■questions  are  put,  the  questions  and  answers 
must  both  be  given,  in  order  that  it  may  appear 
how  much  was  suggested  by  the  examiner,  and 
how  much  produced  by  the  person  making  the 
-declaration.  Beg.  v.  XitehfU,  17  Cox,  C.  C.  603. 

An  examination  of  a  man  touching  injuries 
which  he  received  from  the  prisoner,  if  subse- 
quently, on  the  death  of  the  injured  man  from 
the  injuries  he  has  received,  appended  to  a 
■caption  chai^ng  the  prisoner  with  his  murder,  is 
inadmissible  in  evidence  ou  that  charge,  although 
it  may  be  admissible  as  a  dying  declaration. 
Stff.  T.  aarie,  2  i\  &  F.  2. 

6.  Tbial,  Sentence,  asd  PuKisHUEirr. 

Jariedie  tion — Offenoe  Abroad  by  Alien  Snemy.  ] 

— ^A  manslaughter  committed  in  China  by  an 
.alien  enemy  who  had  been  a  prisoner  of  war, 
and  was  then  acting  as  a  mariner  on  board  an 
Engli^  merchant  ship,  could  not  be  tried  here 
under  a  commission  issued  in  pursuance  of  33 
Hen.  8,  c  23,  and  43  Geo.  3,  c.  113,  s.  36.  Bex 
T.  XhperdOf  1  Taunt.  26  ;  B.  ft  B.  134. 

 By  British  Solideet  of  BritUh  flnl^eet 

jLbroad.]  —  A  British  subject  was  indictable 
nnder  33  Hen.  8,  c.  23,  for  the  mnrder  of  another 
British  subject,  though  the  munler  was  com- 
mitted within  the  dominion  of  a  foreign  inde- 
pendent state.  Jlfx  V.  Sawyer,  R.  &  K.  29'i  ;  2 
C.  &  K.  101.  S.  P.,  Bf«  V.  £aling.  Car.  C.  L. 
106. 

 By  Foreigner  of  British  Subject— Blow 

Abroad — Death  on  Ship.] — A  Spaniard,  being  in 
England,  signed  articles  to  serve  in  a  ship  "  bound 
on  a  voyage  to  the  Indian  seas  and  elsewhere,  ou 
a  seeking  and  trading  voyage  (not  exceeding 
three  years*  duration),  and  back  to  the  United 
Kingdmn."   On  the  ship's  arrival  at  Zanzibar,  an 


island  in  the  Indian  seas,  which  \ras  under  the 
dominion  of  an  Arab  king,  the  captain  left  the 
vessel  ,(in  puratuince  of  an  understanding  in 
England),  luid  set  up  in  trade,  and,  without  iVb 
consent  of  the  rest  of  the  crew,  engaged  the 
Spaniard  as  an  interpreter,  the  new  captain  of 
the  ship  not  requiring  him  to  serve  on  boani. 
The  ship  went  two  or  three  short  voyage*  without 
him,  and  returned  to  anchor  a  few  liumhcd  yanla 
from  the  shore,  in  a  roadstead  of  seven  fathoms 
wBt«r,  between  Zanzibar  and  several  other 
islands.  The  crew  being  on  shore,  a  quarrel 
arose  between  the  Spaniard  and  one' of  them, 
which  led  to  blows  by  the  Spaniard,  which  killed 
the  other.  The  death  Uxik  place  on  boanl  ship. 
The  Spaniard  was  brought  to  England,  and  iu- 
dieted  and  tried  in  London  under  a  special  com- 
mission issued  in  pnrstiance  of  9  Qeo.  4,  c.  31,  s. 
7  : — Held,  that  he  could  not  be  convicted— first, 
as  he  was  not  a  subject  of  his  Majesty  within  the 
meaning  of  that  section  ;  and  secondly,  that  as 
the  death  was  on  sliipboard,  although  the  blows 
were  given  on  shore,  the  offence  could  not  be 
said  to  have  been  commiltcd  according  to  the 
words  of  the  statute,  "on  land  out  of  the  United 
Kingdom."   Bex  t.  Mattot,  7  Car.  &  P.  458. 

 By  British  Snbjeet  of  Foreigner  Abroad.] 

— A  British  subject,  who  committed  a  murder  ia 
a  foreign  country  upon  a  person  who  was  not  a 
British  subject,  was  triable  in  England  under  9 
Geo.  4,  c  31,  8.  7.   Beg.  v.  Azropardi,  1  Car.  k 

E.  203  ;  2  U.  a  C.  269  ;  1  Cox,  C.  C.  28. 

  Ship  taken  by  Britiah  Ship.]— On  the 

trial  of  Brazilians  for  the  murder  nf  P.,  it  ap- 
peared, that  a  British  cruiser,  engngc*!  in  the 
prevention  of  the  slave-trade,  manne<l  two  boats, 
and  sent  them,  commanded  by  a  lieutenant,  to 
board  the  Brazilian  ship  F.  He  did  so,  and 
finding  her  fitted  up  for  slaves,  but  witli  no 
slaves  on  board,  took  her.  After  this,  the  lieu, 
tenant  in  tlie  ship  F.  chased  the  ship  E.,  also 
Brazilian,  and  sent  a  boat  with  P.,  who  was  a 
midshipman,  to  board  her.  She  had  slaves  on 
board,  and  was  captured,  and  part  of  her  crew 
put  on  board  the  P.,  and  left  there,  with  the 
captain  and  cook  of  the  i'.,  as  prisoners  in  charge 
of  P.  and  British  seamen.  Neither  the  boats  nor 
the  F.,  after  she  was  taken,  had  any  instructions 
on  board,  but  the  cruiser  had.  Such  of  the 
crew  of  the  E.  as  were  thus  put  on  board  thu  F., 
and  the  cook  of  the  F.,  all  Brazilians,  rose  on  P. 
and  the  British  seamen  and  killed  them  all; 
but  the  captain  of  the  F.  would  not  join  in  the 
transaction.  It  was  contended  for  the  prosecu- 
tion, that  the  F.  and  E.  were  leg^y  taken 
under  5  Geo.  3,  c.  113,  and  7  &  8  Geo.  4,  c.  71, 
and  the  Portuguese  and  Brazilian  treaties  as  to 
slave-trading ;  and  that  the  prisoners  were  in 
lawful  eustcKly,  and  the  ship  F.  in  the  lawful 
custody  of  the  Queen's  officers.  The  prifwacrs 
were  convicted  of  the  murder,  but  a  majority  of 
the  judges  held  the  conviction  wrong,  on  the 
ground  of  want  of  jurisdiction  in  an  English 
court  to  ti7  an  offence  committed  on  board  the 

F,  ;  and  that,  if  the  lawful  possession  of  tiiot 
vessel  by  the  British  Crown  through  its  officers 
would  be  sufficient  to  give  jurisdiction,  there 
was  no  evidence  brought  before  the  court  at  the 
trial  to  show  that  the  possession  was  lawful 
Beg.  V.  Serra,  2  Car.  &  K.  63  ;  1  Den.  C.  C.  104  { 
1  Cox,  C.  C.  292. 

 Vhether  Ship  is  British.]— Upon  an  in- 
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dictment  for  murder,  it  was  proved  that  the 
offence  was  committed  luton  the  high  seas,  in  a 
ship  sailing  tinder  the  British  flag,  which  was 
foreign  baUt,  utd  all  the  crew  of  which,  both 
offlcere  and  men,  incloding  the  prisoner  and  the 
deceased,  were  foreigners.  A  certified  copy  of 
the  register  as  put  in  evidence,  in  which  one 
Behder  was  described  as  the  sole  owner,  and  as 
being  of  London,  and  a  merchant.  Rehder  was 
not  a  bom  Englishman,  and  there  was  no  eri- 
denoe  of  his  having  letters  of  denization,  or  that 
he  had  been  naturalized : — Held,  that  the  ship 
was  not  a  Britwh  ship  so  as  to  give  jurisdiction 
in  this  country  to  try  the  offence.  Beg.  t.  Sjin-n- 
L.  &  C.  545  ;  34  L.  J.,  M.  C.  180  ;  11  Jar. 
(N.a)  689  ;  12  L.  T.  473  ;  13  W.  R.  664  ;  10  Cox, 
0.  C.  74. 

 By  Fon^rner  of  Vorei^Aer  Ateoad— Death 

in  Sngluid.] — If  one  foreigner  inflicts  a  blow 

on  another  foreigner  in  a  foreipn  vessel  on  the 
high  seas,  and  the  person  so  struck  in  a  few  days 
afterwards  lands  in  England  and  dies  there,  the 
homicide  Is  not  cognizable  by  the  coarts  of  this 
country  by  Tirtue  of  9  Geo.  4,  c.  31,  s.  8,  or  of  2 
Geo.  2,  a  21,  s.  I.  Seg.  v.  Leuns,  Dears.  &  B. 
182 ;  26  L.  J.,  M.  C.  104  ;  3  Jur.  (N.8.)  626  ;  6 
W.  R.  672  ;  7  Cox.  C.  C.  277. 

 By  Foreigner  on  board  Britlih  Ship.] — A 

fore^ner  on  boaid  a  British  ship  on  the  nigh 
seas  owe*  allegiance  to  the  law  of  England,  and 
if  he  commits  an  offence  against  that  law,  he  is 
triable  under  18  19  Vict.  c.  91,  s.  21,  by  any 
court  of  justice  in  her  Majesty's  dominions, 
within  the  jurisdiction  of  which  he  may,  at  the 
time  of  the  indictment,  happen  to  be,  provided 
that  such  court  would  have  had  cognizance  of 
the  crime  if  committed  within  the  limits  of  its 
ordinary  jurisdiction.  Seg.  v.  Battler,  Dears.  St 
B.  625  ;  27  L.  J.,  M.  C.  48  ;  4  Jur.  (N.8.)  98  ;  6 
W.  R.  227  ;  7  Cox,  C.  C.  431. 

Where  a  foreigner,  having  committed  larceny 
in  England,  was  followed  to  Hamburgh  by  an 
English  police-officer,  who  arrested  him  wiUiout 
a  warrant,  and  Invught  him  ^^inst  his  will  on 
board  an  English  steamer  tmding  between  Ham- 
burgh and  London,  and  there  kept  him  in  cus- 
tody in  order  that  he  might  be  tried  for  the 
larceny  in  England :  the  foreigner  having  shot 
the  officer  during  the  voyage,  and  whilst  the 
steamer  was  on  the  higb  seas,  nndersuch  circum- 
stances that  if  the  Idlling  had  been  by  an  Eng- 
lishman in  an  English  county,  the  offence  would 
have  been  murder : — Held,  that  the  Central 
Criminal  Court  had  jurisdiction  under  18  &  19 
Vict.  c.  91,  B.  21,  to  try  the  foreigner  for  the 
murder  of  the  police-officer.  lb. 

  IttdietnienlJ — ^In  an  indictment  on  9 

Geo.  4,  c.  31,  s.  7,  for  murder  committed  by  a 
British  subject  abroad,  it  must  be  averred  that 
the  prisoner  and  the  deceased  were  subjects  of 
his  Majesty.  To  prove  the  allegation  that  the 
prisoner  was  a  subject  of  hia  Majesty,  his  own 
declaration  is  evidence  to  go  to  the  jury,  and  it 
will  be  for  them  to  say,  whether  they  are  satis- 
fled  that  he  is  in  fact  a  British-bom  subject. 
Bern  T.  HeUkam,  4  Car.  ft  P.  394. 

Irial — Wlm  separate  Trials  of  diffsrent 
Prisoners.] — ^Wbere  two  persons  charged  with 
murder  by  the  same  indictment  had  made  state- 
ments implieating  one  another,  and  those  state- 
ments were  evidence  for  the  proeeantion,  tiie 

VOL.  IT. 


court,  upon  the  application  of  the  counsel 
appearing  for  one  prisoner,  allowed  them  to 
have  separate  trials.  Beg.  t.  Jaekmt,  7  Cox,  C. 
C.867. 

  ITniatisfMtory  Verdiet.]  —  Indictment 

for  murder.  Defence,  that  the  deceased  com- 
mitted suicide.  Verdict  guilty,  the  jury  adding 
that  they  believed  the  act  was  committed  with- 
out premeditation.  The  judge  refused  to  receive 
such  a  verdict,  and  directed  the  jury  to  say 
guilty  or  not  goilty.  JZw.  t.  Malmey,  9  Cox, 
C.  0.6. 

Indiotment  tor  Xnrder — Verdict  of  Xan- 
slanghter.] — On  an  indictment  for  murder  the 
power  of  the  jury  to  return  a  verdict  of  man- 
slaughter for  criminal  negligence  by  the  accused 
depends  upon  the  circtmistances  of  the  particular 
case.  Beg.y.Frgneh,UCoT,C.0.S2S. 

 Vsrdiot  of  Assault.]— Oa  an  indictment 

for  murder  against  several,  one  cannot  be  con- 
victed of  an  assault  ctnnmitted  on  the  deceased 
in  a  previous  scuffle,  snch  assaolt  not  bdng  in 
any  way  connected  with  the  cause  of  death. 
R^.  V.  Phelpf,  2  M.  C.  C,  240  ;  Car.  &  M.  180. 

On  an  indictment  for  murder,  evidence  was 
given  of  long  continued  violence  and  ill  treat- 
ment of  the  deceased  by  the  prisoner,  but  the 
medical  evidence  was  to  the  effect  that  death 
was  dae  to  inflammation  of  the  lungs  quite 
unconnected  with  the  prisoner's  conduct : — Held, 
that  the  prisoner  might  be  convicted  of  a  common 
assault.  V.  Sfoh,  4  Cox,  C.  C.  402. 

On  a  trial  for  manslaughter  where  the  assault 
is  proved  to  have  no  connection  with  the  death, 
the  jury  may  And  the  prisoner  guiltv  of  an 
assault  under  1  Vict.  c.  85.  Jteg.  v.  Xinj,  2  Cox, 
G.  C.  95.  B.  P.,  T.  Avtg,  2  Cox,  C.  C.  282. 
Contra,  Beg.  t.  Connor,  2  Car.  k  K.  618. 

 Por  Concealing  Birth.]— On  an  indict- 
ment for  child  murder,  a  conviction  for  conceal- 
ing the  birth  cannot  be  supported.  Beg.Y.  Siekt, 
2  H.  ft  BoK  802. 

Sentence  of  Death — Sentenoe  tor  another 
Offence.] — A  man  upon  whom  sentence  of  death 
has  passed  ought  not,  while  under  that  sentence, 
to  be  brought  up  to  receive  judgment  for  another 
felony,  although  be  was  under  that  sentence 
when  he  was  tried  for  the  other  felony,  and  did 
not  plead  his  prior  attaind^.  Bex  t.  Brady, 
R.  ft  R.  268. 

Sentence  —  Form  ol] — The  time  and  place 
of  the  execution  of  a  convicted  felon  form  nu 
part  of  the  sentence.  Bex  v.  Doyle,  1  Leach, 
C.  C.  67. 

A  judge  might,  if  he  saw  flt,  hare  ordered  a 
person  convicted  of  murder  to  be  execnteil 
immediately,  or  at  any  time  within  48  hours 
after  the  conviction,  as  he  might  have  done  ih 
any  other  capital  felony.  Bex  v.  Wyatt,  R.  it 
R.  230. 

It  was  not  essential  to  award  the  dey  of  execu- 
tion in  the  sentence,  the  26  Geo.  2,  c.  37,  being 
in  that  respect  only  directory  ;  and  if  a  wrong 
day  was  awarded,  it  would  not  vitiate  the 
sentence,  if  the  mistake  was  discoreted  and  set 
right  during  the  assizes.  lb. 

The  bodies  of  executed  murderers  were  by 
the  common  law  at  the  king's  disposal,  and 
there  the  court  could  not  direct  them  to 

Digitized  byQ©OgIe 


1639        CEIMINAL  LAV^—Againat  the  Persons  of  Individuals.  1540 


be  bong  in  cbuns.  Rex  t.  Ifall,  1  Leach,  C. 
C.  21. 

Qufere,  whether  on  passing  sentence  of  death 
on  a  conviction  for  murder,  the  award  of  dissec- 
tion and  anatomising,  in  pursuaace  of  25  Geo. 
3,  c.  37,  woa  an  essential  part  of  the  sentenoe  to 
be  pronounced  hj  the  jndge.   Bob  t.  Fleteher^ 

B.  A  R.  58. 

The  omission  of  it  might  be  remedied  by  the 
judge  going  again  into  court  after  adjourn- 
ment, from  his  lodgings,  and  ordering  the 
prisoner  to  be  again  brought  up,  and  then 
passing  the  |nt>per  judgment,  as  the  sentence 
might  be  corrected  or  altered  at  any  time  during 
theassixes.  2  b. 

—  Beoorded.]  —  Sentence  of  death  might 
under  6  &  7  Will,  4,  c.  30,  be  recorded  against  a 
person  convicted  of  murder.  Jtrg.  v.  Ilogg,  2 
M.  &  Rob.  381. 

Habeas  Corpus  —  Certiorari — Time.] — On  a 

conviction  for  murder,  in  which  the  prisoners 
were  brought  np  by  habeas  corpus,  and  the 
record  by  certiorari,  the  court  gave  the  prisoners 
three  days*  time  to  examine  the  record  and  in- 
struct  counsel  to  show  cause  why  execution 
should  not  be  awarded  against  them.  Sex  v. 
Gariide,  4  K.  Je  M.  3S  ;  2  A.  &  E.  266  ;  4  L.  J., 
M.  C.  1. 

The  attorney-general  is  entitled,  as  of  course, 
to  a  habeas  corpus  and  certiorari,  to  bring  up  a 
prisoner  and  the  record  of  his  conviction  m  case 
of  felony.  lb. 

Pleas  wlqr  Sentenee  shovld  not  paw. J — A 

proclamation  promising  a  pardon  cannot  be 
pleaded  as  a  paraon.  lb. 

But  where  such  proclamation  had  been  made, 
the  court,  in  their  oiscietlon,  deferred  the  award- 
ing of  execation  upon  the  sentence,  until  the 
prisoner  should  have  had  time  to  apply  to  the 
secretai?  of  state  for  a  pardon,  according  to  the 
terms  of  the  proclamation.  lb. 

gemble,  that  a  pardon  after  judgment  may  be 
pleaded  ore  tenus,  and  in  bar  ot  aeeuticm ;  and 
there  may  be  a  demurrer  to  sach  a  plea  ore 
tenus.  lb. 

Where  a  woman  who  bad  been  condemned 
to  death  did  not,  when  called  upon  to  say 
why  execution  should  not  be  done  upon  her, 
p^d  her  pregnancy,  the  court  would  not 
p^mit  that  questim  to  be  formally  inquired 
into,  at  the  8aggeBti(SL  of  her  counsel  that  she 
was  in  fact  pregnant  Beg.  t.  Hwnt,  2  Cox,  0. 

C.  S81. 

8h.eriff— Juilfdiotlon  of  Queen's  Bench  ever.] 
— The  court  King's  Bench  has  authority  to 
order  the  sheriff  of  any  county,  or  the  marshal 
of  the  court,  to  carry  into  execution  a  sentence 
of  deatii,  ptonotmced  tiy  a  judge  under  a  com- 
mission of  oyer  and  terminer  and  general  gaol 
ddlT^.  Beg.  t.  Qartide,  4  N.  ft  M.  33  ;  2  A. 
ft  B.  266. 

 TM^  o£] — sheriff  Is  not  boond,  uprai 

service  of  a  copy  of  the  calendar  of  prisoners 

signed  by  a  justice  of  gaol  delivery  at  ttie 
assizes,  to  execute  prisoners  against  whom  sen- 
tence of  death  has  been  passed,  anlees  such  pri- 
soners are  in  his  legal  custody.  Hex  v.  Antrobui, 
4  N.  &  M.  &6A ;  2  A.  ft  £.  798  ;  1  H.  ft  W.  96  ;  6 
Car.  ft  P.  7S4 ;  4  L.  J.,  K.  B.  91. 
.   W^setbeBhuifi  has  the  custody  of  a  prisoner,  I 


the  judgment  of  the  court  passing  sentence  ot 
death  upon  him  is,  without  any  warrant  or  copy 
of  the  calendar,  sufficient  to  authorise  and  reqnUe 
the  sheriff  to  do  execution ;  the  copy  of  the 
calendar  signed  1^  the  judge  Is  a  meiememoiiaL 


7.  GoirspisDro  ob  SoLicima  to  Coioiit 

MUBDUL 

What  is  —  Publication  in  Verspaper.]— M. 

was  indicted  under  24  ft  25  Vict.  c.  100,  s.  4. 
The  eiuM>uragement  and  endeavour  to  peisnade 
to  murder,  proved  at  the  trial,  were  the  publica- 
tion and  circulatiMi  by  him  of  an  artide,  written 
in  Oerman,  in  a  newspaper  pnblished  in  that 
language  in  London,  exulting  in  the  recent 
murder  of  the  Emperor  of  Russia,  and  com. 
mending  It  as  an  example  to  rev<dutiODiiti 
throughout  the  world.  The  jury  were  dincted 
that  if  they  thought  that  by  the  publicatimi  iri 
the  article  M.  did  intend  to,  and  did,  encourage 
or  endeavour  to  persuade  any  person  to  mmtter 
any  other  person,  whether  a  subject  of  her 
Majesty  or  not,  and  whether  within  the  Queen's 
dominions  or  not,  and  that  such  encouragement 
and  endeavouring  to  persuade  was  the  natmal 
and  reasonable  effect  of  the  article,  they  should 
find  him  guilty  Held,  that  such  a  dlrectirai 
was  correct,  and  that  the  pablicatitm  and  drca- 
lation  of  a  newspaper  article  might  be  an  encottr- 
agement,  or  endeavour  to  persuade  to  murder, 
within  B.  4  of  24  ft  25  Vict  c.  100,  although  not 
addressed  to  any  person  in  particular.  Bte.  v. 
Moa,  60  L.  J.,  H.  C.  lis  ;  7  Q.  B.  D.  244  ;  44  L 
T.  823  ;  29  W.  B.  758  ;  14  Cox,  C.  C.  683  ;  45 
J.  P.  696. 

 By  letter  aotnwiTed  I17  AddrusssO— 

The  prisoner  vras  indicted  under  24  ft  25  Tiet. 
c.  100,  B.  4,  for  that  he  "  did  solicit  H.  to  murder 
K.,"  and  in  a  second  count  for  that  he  "did 
endeavour  to  persuade  H.  to  murder  K."  The 
prisoner  wrote  and  posted  a  letter  addressed  to 
H.,  in  which  he  reqaeeted  H.  to  murder  E.  Ibe 
letter  fell  by  accidoit  into  the  hands  <£.  a  thlid 
person,  and  never  reached  H. : — Held,  that  the 
evidence  would  not  sustain  a  conviction  on 
either  of  the  counts.  Reg.  v.  Fox^  19  W.  B.  109 ; 
Cp.  Beg.  V.  Baiuford,  31  L.  T.  488 ;  13  Coz, 
0.  0.  9. 

Kridenae  Attei^  to  Xorder  anothsr  Pe^ 
■om.]— Evidence  that  A.  was  privy  to  a  plot  to 
murder  B.  by  explosive  machines,  is  sufficient  to 
go  to  the  jury  on  counts  charging  A.  with  the 
mnrderof  C.  (accidentally  killed  by  weeq»loaon% 
and  with  conspiring  to  murder  hJm.  Bee.  1. 
Bernard,  1  F.  ft  F.  240. 

  Adndundlity  of  £«tt«n  ftand  a 

Prisoner,]— At  a  period  of  the  trial  when  it  bad 
been  p>roved  that  the  grenades  by  which  the 
death  in  question  had  been  caused  had  been 
ordered  by  A. ;  but  when  there  was  no  evidence 
to  c<mnect  A.  with  the  prisoner,  it  was  proved 
that  a  letter  in  A.*b  handwriting,  besiing  a 
memorandum  in  the  hand  <A  the  prisoner,  ws> 
found  at  hto  reeidence  after  bis  arrest  upon  the 
present  charge :— Held,  that  such  letter  was 
admissible  against  him,  not  upon  the  groand 
that  A.  was  a  co-conspirator,  but  npcm  the 
ground  that  it  was  found  in  the  poasessioB 
of  the  loiaimer,  and  was  xdennt  to  this  inqniiy. 


lb 
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CoBipirMj  to  Comait  MiiTdn.]  —  &»  post, 
CONSPIUOT,  xxAb.  IS64,  et  Kq. 

8.  ATTBMFTB  TO  MUBDXB, 
a.  By  admtalatarlng  Poison. 

"What  if  as  Adminittering.]— It  is  not  an 

adnuQifitering  of  poisoii  unless  the  poison  is 
taken  into  the  stomach.  Tber^ore,  where  A. 
was  indicted  for  administering  poitton  to  a 
Woman,  with  intent  to  murder  her ;  and  the 
proof  was  that  he  gave  her  a  piece  of  cake  which 
contained  arsenic  and  sulphate  of  copper,  which 
she  pat  into  her  mouth,  bat  which  she  spit  oat 
again  without  having  swallowed  any  part  of 
it : — Held,  that  it  was  not  sufficient  to  convict. 
Beat  T.  Cadman,  Car.  C.  L.  237 ;  1  M.  C.  C. 
114. 

If  a  senraat  pot  poison  into  a  coflee-pot  which 
contained  coffee,  and  when  her  mistress  came 
down  to  breakfast,  the  servant  told  the  mistress 
that  she  had  put  the  coffee-pot  there  for  her 
(the  mistress's)  breakfast,  and  the  mistress  drank 
the  poisoned  coffee — this  was  a  causing  the  poison 
to  be  taken,  within  9  Geo.  4,  c  31,  b.  11.  Sam  t. 
ITarlef,  4  Car,  &  P.  369. 

If  A.  sent  poison  intending  it  for  B.,  and  with 
intent  to  kill  B.,  and  it  came  into  the  possession 
of  C,  who  took  it,  A.  might  be  indicted  on  9  Geo. 
4,  c  >il,  s.  11,  for  administering  it  to  C.  Jtew  v. 
£(Wi«,<Car.&P.  161. 

The  delivery  of  poison  to  an  agent,  with 
directions  to  him  to  cause  it  to  be  administered 
to  another  under  such  circnmstances  that,  if 
administered,  the  agent  wonld  be  the  sole  prin- 
cipal felon,  was  not  an  attempt  to  administer 
poiscm  within  the  7  Will.  4  &  1  Vict.  c.  65,  s.  3. 
Bm.  V.  WilliatHf,  1  Car.  &  EL.  689  ;  1  Den.  C.  C. 
39, 

A  person  who  at  the  same  time  administers  a 
poison  and  its  antidote,  does  not  administer  poison 
<per  Alderson).  Beg.  v.  Cluderay,  1  Den.  C.  C. 
815  :  2  Car.  &  K.  907  ;  T.  &  M.  219  ;  19  U  J., 
ICC.  119;  UJur.  71;  4  Cox,  C.  C.  84. 

Put^ng  poison  in  a  place  where  it  is  likdy  to 
be  fonnd  and  taken,  it  done  with  an  intent  to 
mnrder,  was  an  attempt  to  administer  poison 
within  7  WiU.  4  &  1  Vict.  c.  86,  s.  8.  Beg.  v. 
I>dU, «  Cox,  C.  C.  14. 

TiAMm— Vhat  ii.] — ^Administering  tmbrc^en 
oocculns  indicus  berries  to  an  in&nt  was  admin- 
istering poison  within  7  Will.  4  &  1  Vict.  c.  86,  s.  2, 
although  it  was  proved  that  the  berriea  were 
not  poisonous  till  the  exterior  or  pod  was  broken, 
and  that  by  reason  of  the  weakness  of  the  infant's 
digestave  organs,  the  berries  were  imiocaottB. 

T.  Cluderay,  1  Den.  C.  C.  616 ;  2  Car.  ft  K. 
1>07  ;  T.  ft  M.  219  ;  19  L.  J.,  U.  C.  119  ;  14  Jnr. 
71  ;  4  Cox,  C,  C.  84. 

Indictment.] — A  prisoner  was  indicted  for 
mixing  sponge  with  milk,  and  administering  it 
with  bitent  to  pcdson.  The  indictment  was  in- 
sufBcieBt,  because  it  did  oOt  aver  that  the  sponge 
WM  of  a  deleterioQS  or  a  poisonous  nature.  Btv 
T.  Petvle*,  4  Car.  ft  P.  671. 

Jtridsnee.] — An  indictment  for  causing  poison 
to  be  taken  by  A.  with  intent  to  murder  A.,  is 
not  sustained  by  evidence  showing  the 
poison,  although  taken  by  A.,  was  Intended  for 
another  person.  B^.  v.  Bifan,  3  M.  ft  Bob. 
213. 


On  an  indictment  for  administering  pois(ni 
with  intent  to  murder,  the  police  having,  in 
consequence  of  certain  infonnatton,  found  the 
bottle  containing  the  poison  in  a  place  used  by 
the  prisoner,  are  bound  to  disclose  tram  whom 
th^  had  the  information.  Beg.  t.  Btehardaon, 

3  r.  ft  F.  693. 

b.  B7  Shootlav  or  Tiroiiiidlnar. 

Attempt  to  DlMharge  Ziroanu.]— B.  drew  a 

loaded  pistol  from  bis  pocket  fdr  ^e  pnrpose  of 

murdenng  S.,  bnt  before  he  had  time  to  do  any- 
thing further  in  pursuance  of  his  parpose^£e 
pistd  was  snatehed  out  of  his  hand,  and  he  was 
at  once  arrested : — Held,  that  the  offence  was  not 
within  8. 15  of  24  ft  25  Vict,  c  100,  nnder  which 
section  i^e  prisoner  had  been  tried  and  con- 
victed. Bm.  t.  Broton,  62  L.  J.,  M.  C.  49 ;  10 
Q.  B.  D.  381  ;  48  L.  T.  270  ;  31  W.  E.  460  ;  16 
Cox,  C.  C.  199  ;  47  J.  P.  327. 

Semble,  that  the  offence  was  within  s.  14  of 
24  ft  26  Vict.  c.  100.  Beg.  v.  St.  George  (9  Car. 
ft  P.  483)  and  Reg.  v.  Lewit  (9  Car.  ft  P.  628) 
doubted.  Ih. 

If  a  person,  intending  to  shoot  another,  put  his 
finger  on  the  trigger  of  a  loaded  pistol,  but  was 
prevented  from  pulling  the  trigger,  this  was  not 
an  attempt  to  discharge  loaded  arms  by  drawing 
a  trigger,  or  in  any  other  manner,  within  7  Will. 

4  ft  1  Vict.  c.  83,  OS.  3, 4.  as  the  words,  "  in  any 
other  manner,"  in  that  statute,  meant  something 
anal^os  to  drawing  the  trigger,  which  was  the 
proximate  cause  of  the  loadai  arms  going  off. 
Beg.  V.  St.  Gtitrge,  9  Car.  ft  P.  488. 

The  applying  a  lighted  match  to  a  loaded 
matoh-lock  gun,  or  the  striking  the  percusuion 
cap  of  a  percussion  gun,  was  a  sufficient  attempt 
within  these  enactments.  lb. 

An  indictment  on  7  WiU.  4  ft  1  Vict.  c.  85, 
sa.  8  ft  4,  charged  the  prisoner  with  attempting 
to  discharge  at  the  prosecutor  a  certain  blunder- 
buss, loaded  with  gunpowder  and  divers  leaden 
shots.  The  prisoner  on  a  refusal  by  the  prose- 
cator  to  give  up  some  title  deeds,  addressed 
him  in  these  words, "  Then  you  are  a  dead  man," 
and  immediately  unfolded  a  greatcoat  which  be 
had  on  his  arm,  and  took  out  a  blunderbuss,  but 
was  not  able  to  raise  it  to  his  shoulder,  or  point 
it  directly  at  the  prosecutor,  before  he  was  seized. 
The  IdundcrbnsB  was  found  to  be  very  heavily 
loaded,  but  the  flint  had  dropped  out,  and  was 
discovered  between  the  lining  of  the  great  coat : 
— Held,  that  the  evidence  was  not  sufflcient  to 
sustain  the  charge  in  the  indictment.  Btg.  y 
Lewit,  9  Car.  ft  P.  623. 

What  are  loaded  Arms.}— Upon  an  indict- 
ment for  attempting  to  dischaige  a  loaded  arm 
with  intent  to  murder,  the  evidence  of  the 
prosecution  was  that  the  prisoner  bad  pointed  at 
the  prosecutor  a  revolver  loaded  in  some  but  not 
all  of  its  chambers  with  ball  cartridges,  saying 
that  he  wotild  shoot  him  ;  the  prisoner  tbea 

C"  Id  the  trigger  of  the  revolver,  but  the 
mer  fell  upon  a  chamber  which  contained  an 
empty  oartridge-case  Held,  that  the  revolver 
was  a  loaded  arm  within  the  meaning  of  s.  14  of 
24  ft  25  Vict.  c.  100  ;  and  that  the  prisoner 
could  upon  the  evidence  be  convicted  of  attempt- 
ing to  discharge  a  loaded  arm  with  intent  to 
mnrder  the  prosecutor.  Beg.y.  Jaokto*.  17  Cox, 
0.0.104, 

Q.  WM  charged  with  a  felonious  attempt  to 
•hoot.  He  was  proved  to  hare  presented  a  i^tol 
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nt  a  man,  and  to  bare  pulled  the  trigger,  bot  the 
pifltol  did  DOt  go  off.  Ou  examining  the  pistol. 
It  was  foaod  that,  if  it  ever  had  been  primed,  it 
woald  hare  been  impossible  for  the  priiQlng  to 
have  fallen  ont,  nnd  the  pistol  most  nave  gone 
ofE : — Held,  that  there  was  no  case  to  fK>  to  the 
yatj,   Reg.  t.  Gamble,  10  Cox,  C.  C.  645. 

— -Befbre  S4  *  26  Tiot.  e.  100.]— A  rifle 
which  was  londud,  bat  which  for  want  of  proper 
primtng  would  not  go  ofi,  was  not  a  loaded  arm 
within  the  7  Will.  4  &  1  Vict.  c.  85. 8.  3  :  and  the 

pointing  a  rifle  thus  circumstanced  at  a  person, 
and  pulling  the  trigger  of  it,  whereby  the  cock 
and  hammer  were  thrown,  and  the  pan  opened, 
did  not  warrant  a  conviction  of  felony  under  8.  S. 
Bgg.  V.  Jamet,  1  Oar.  k  K.  530  ;  1  Cox,  C.  C.  78. 

In  order  to  constitute  the  offence  of  attempting 
to  dischatge  loaded  fire-arms,  within  43  Geo.  3, 
c.  58,  they  must  have  been  so  loaded  as  to  be 
capable  of  doing  the  mischief  intended.  J7««  v. 
Carr,  K.  &  B.  .137.  S.  P..  Jtrx  v.  Whitley,  I 
I*win,  C.  C.  123. 

If  a  pistol  was  loaded  with  gunpowder  and 
ball,  bat  Its  touch-hole  was  plu;^^,  so  that  it 
could  not  by  possibility  be  fired,  this  was  not 
loaded  arms,  within  9  Geo.  4,  c.  31,  bb.  11,  12. 
Jiex  V.  Harris,  5  Car.  k  P.  159. 

Where  on  an  indictment  on  43  Geo.  3,  c,  58, 
for  maliciously  shooting  at  a  person,  it  appeared 
that  the  instrument  was  fired  so  near,  and  in 
such  a  direction,  as  to  be  likely  to  kill  or  do 
other  grievous  bodily  harm  to  such  person,  and 
with  an  intent  that  it  should  do  so,  the  case 
WAS  within  that  act,  although  it  was  loaded  witb 
powder  and  paper  only.  Jtex  v.  Kitclten,  B.  & 
K95. 

A.  fient  a  tin  box  to  B.,  containinf;  three 
pounds  of  gunpowder,  and  two  detonatoTB,  which 
were  intendeti  to  ignite  the  gunpowder  when 
any  person  opened  the  box.  and  so  destroy  the 
person  who  opened  it : — Held,  that  this  was  not 
an  attempt  to  dischai^  loaded  arms  at  B,  within 
»  Geo.  4,  c.  31,  es.  11, 12.  Sex  v.  Mouniford,  7 
Car.  &  P.  242  [  1  M.  0.  C.  141. 

Bridmoe  u  to  Tenon  ihot  at.]— The  fact  of 

firing  a  gun  into  a  room  of  A.  s  house,  with 
intent  to  shoot  A.,  the  prisoner  supposing  him  to 
be  in  the  room,  will  not  support  a  charge  of 
shooting  at  A.,  if  he  is  not  shown  to  be  in  the 
room,  or  within  reach  of  the  shot.  Rex  v.  Lovet, 
2  H.  ft  Bob.  39. 

Semble,  that  where  guns  arc  fired  by  one  vessel 
at  another  vo^jel,  and  those  on  board  her  gene- 
rally, those  guns  are  uy  be  considered  as  shot  at 
each  individual  on  Ixmrd  her.  Hgx  v.  Sailey, 
R.ft  B.  1. 

Intention  to  Shoot  different  fenon.]— A  per- 
son intending  to  shoot  at  and  kill  L.,  snot  at  H., 
mistaking  him  for  L.,  but  did  not  kill  H.  On 
an  indictment  for  shooting  at  H,,  with  intent 
to  murder  H.,  the  judge  left  it  to  the  jury  to  say 
whether  thetc  was  an  intent  to  murder  H. ;  but 
he  iaAA  it  down,  that  the  law  infers  that  a  party 
intends  to  do  that  which  is  the  Immediate  and 
necessary  effect  of  the  act  which  he  commits. 
The  jury  found  that  the  prigoner  did  not  intend 
to  do  any  harm  to  H.,  ana  the  judge  directed  an 
acquitt^  to  be  recorded.  Bex  v.  3oH,  7  Car.  & 
P.  519. 

An  indictment  under  9  Geo.  4,  c.  31,  s.  12,  for 
malictonsly  shooting  at  A.,  was  supported,  if  he 
was  struck  with  the  shot,  though  uie  gtin  was 


aimed  at  a  different  person.  Bex  x.  JarvU,  S 
M.  &  Hob.  40. 

If  intending  to  murder  A.,  and  supposing  B.  to 
be  A.,  a  person  shoots  at  and  wounds  B.,  he  wa-f 
be  convicted  of  wounding  B.,  with  Intent  to 
murder  him.  Reg  v.  Smith,  Dean.  C.  C.  659 ; 
25  L.  J..  M.  C.  29  ;  1  Jui.  (».a)  1116  ;  4  W.  R- 
128  ;  7  Cox,  C.  C.  51. 

Intention  to  Xnrder  mast  be  ProMnt.] — On 

an  indictment  on  7  Will.  4  &  1  Vict,  c  8a,  a.  2, 
for  the  offence  of  inflicting  an  injury  dnngeroua 

to  life,  with  intent  to  mui-der,  the  jury  ought  not 
to  convict  unless  satisfied  that  the  prisoner  had 
in  his  mind  a  positive  intention  to  murder  ;  and 
it  is  not  suflictent  that  it  would  have  been  a  case 
of  murder  if  death  had  ensued.  Reg.  v.  Cruse, 
8  Car.  &  P.  541.  See  Jteg.  v.  Janet,  9  Car.  &  P. 
258. 

What  is  a  Shooting.]— A.  had  the  barrels  of  a 
double-barrelled  percussion  gun  detached  from 
the  stock  and  lock,  and  by  striking  the  percus- 
sion cap  which  was  on  the  nip^ile  of  one  of  the 
barrels,  he  fired  it  and  shot  B. : — Held,  to  be 
within  9  Oeo.  4,  c.  31,  es.  11, 12.  v.  Coatea, 

G  Car.  &  P.  394. 

Gamekeepers  being  in  a  preserve  between 
twelve  and  one  at  night,  heard  the  firing  of  two 
guns,  and  proceeding  in  the  direction  of  the 
sound,  met  with  two  persons  who  neither  had 
guns  nor  game  upon  them,  nor  were  either 
found  near  them.  The  gamekeepers  immediat^y 
seized  them  without  calling  on  them  to  sur- 
render, or  in  any  way  notifying  to  them  who 
they  were.  The  keepers  were  wounded,  one  of 
them  seriously : — Held,  tliat  the  prisoner  who 
wounded  them  might  under  the  circumstances, 
and  taking  into  considnntion  the  situation  and 
the  time  of  the  night,  be  properly  convicted 
under  9  Geo.  4,  a  31,  as.  11, 12.  Ri-x  v.  layUnr, 
7  Car.  b  P.  266. 

Wounding.] — To  constitute  the  offence  of 
cutting  with  int«nt  to  muitler,  it  is  not  necessary 
that  the  wound  should  he  near  a  vital  part  oc  of 
such  a  nature  as  likely  to  cause  death.   Rex  t. 

Griffith,  1  Car.  &  P.  298. 

Indictnunt.] — Upon  the  trial  of  an  indictment 
for  shooting,  with  intent  to  murder  a  person 
unknown,  it  must  be  proved  that  there  was  aa 
intent  on  the  part  of  the  prisoner  to  murder  some 
particular  person.  Reg.  v.  LMeiMHt,  6  C(He, 
C.  C.  204. 

In  an  indictment  for  maliciously  shooting, 
under  7  Will.  4  k  1  Vict.  c.  %:>,  s.  4.  it  was  suf- 
ficient to  say,  "  with  a  certain  loaded  gun," 
without  going  on  to  state  with  what  it  was 
loaded.   Meg.  v.  Cox,  3  Cox,  C.  C.  68. 

If  an  indictment  for  shooting  another,  with 
intent  to  murder,  in  all  the  counts  avera  that 
the  pistol  was  loaded  with  powder  and  a  leaden 
bullet,  it  must  appear  that  the  pistol  was  loaded 
with  a  bullet,  or  the  prisoner  will  be  entitled  to 
an  acquittal  Hex  r.  H^ghe*,  5  Car.  k  P.  126. 
See  Reg.  v.  Oxford,  9  Car.  k  P.  525. 

On  an  indictment  for  maliciously  shooting,  one 
act  of  shooting  may  be  laid  in  one  set  of  coimts, 
as  being  with  intent  to  murder  H, ;  and  in  an- 
other  set  of  counts  as  with  intent  to  murder  L. 
Rex  V.  Holt,  7  Car.  k  P.  519. 

An  indictment  which  chafes  that  the  prisoner 
feloniously  assaulted  J.  H.,  and,  by  feloniously 
"dtowing  the  trigger  of  a  pistol,  loaded  witb 
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ganpowder  and  a  leadcu  bullet,  then  and  there 
feloniously  and  malicioualy  did  attem[)t  to  dis- 
charae  the  said  pistol  at  J.  H.,^'  with  intent  to 
morder  him,  to  good,  without  stating  that  "  the 
Baid  pistol "  was  "  so  loaded  as  aforesaid."  Beg. 
T.  Baher,  1  Car.  ft  E.       ;  1  Cox,  C.  C.  4B. 

Zridmoe.] — Upon  an  indictment  for  malici- 
ously shooting,  it  appeared  that  there  were  two 
shootings ;  bat  it  being  questionable  whether 
the  first  shooting  was  by  accident  or  design : — 
Hdd,  that  pi-oof  of  the  prisoner  having  intention- 
ally shot  at  the  person  the  second  time,  was 
evidence  to  show  that  the  first  was  wilful.  Bex 
V.  Vokc,  K.  &  R.  531. 

Evidence  of  a  wound  having  been  made  by 
the  contents  of  a  pistol,  although  no  ball  was 
fonnd,  and  of  its  havisg  made  a  loud  re^rt, 
with  reference  to  its  size,  is  sufficient  to  so  to  a 
juiT  of  its  having  been  loaded  with  hall.  Bex 
V.  Weston,  1  Leach,  C.  C.  247. 

0.  By  otbar  Xeans. 

Boioida  !•  not.] — An  attempt  to  commit  suicide 
is  not  an  attempt  to  commit  murder  within  24  k 
25  Vict.  c.  100,  and  is  not  raei^ed  in  any  of  the 
felonious  attempts  to  commit  murder  made 
punishable  by  that  act,  but  remains  a  mis- 
demeanor at  common  law  triable  by  the  court 
<^  quarter  sessions.  Beg.  Bitrgett,  L.  ft  C. 
258  ;  82  L.  J.,  M.  Q.  55  ;  7  L.  T.  472  j  U  W.  E. 
96  ;  9  Cox,  C.  C.  247. 

Abandonment  of  Child.] — A  female  abandoned 
her  infant  child,  having  first  deposited  it  in  the 
bottom  of  a  dry  ditch  among  some  nettles,  by 
which  it  was  not  hurt ;  and,  in  conseqnence  of 
being  shortly  afterwards  found  by  other  persons, 
had  not  experienced  any  inconvenience  from  the 
exposure : — Held,  that  she  canld  not  be  convicted 
of  an  assault  with  VaieoX  to  murder  the  child. 
Btg.  T.  Benthaft,  2  Cox,  0.  0. 285  ;  11  Jur.  615. 

Wift  Junping  out  of  Vlndov  to  aroid 
'nolaVM.] — Where  a  woman  jamps  out  of  win- 
dow for  the  purpose  of  avoiding  the  violence 
of  her  husband,  and  sustains  dangerous  bodily 
injury,  the  husband  cannot  be  convicted  of  an 
attempt  to  murder,  unless  he  intended  by  his 
conduct  to  make  her  jump  out  of  the  window. 
Itt^.  T.  BoHtmtn,  4  Cox,  C.  C.  401. 

9.  Threats  to  Murdgb. 

Xndiotment.] — A  letter  signed,  "  I  am  your 
cut-throat,"  and  stating  that  if  the  person  to 
whom  it  was  sent  had  his  deserts,  he  would  not 
live  the  week  out ;  and  that  the  writer  would  be 
with  him  shortly,  and  if  he  made  light  of  it, 
the  writer  would  make  light  of  htm  and  his,  so 
plainly  convej's  a  threat  te  kill  and  murder,  as  to 
render  it  unnecessary  to  insert  either  innuendoes 
or  prefatory  allegations  in  the  indictment  to 
exp^in  its  meaning.  Rex  v.  Boucher,  4  Car.  ft 
P.  662. 

Uttering— What  ii.]— The  intentionally  put- 
ting a  threatening  letter  in  a  place  where  It  is 
lik^  to  be  seen  and  read  by  the  party  to  whom 
it  is  directed,  or  to  be  found  1^  some  other  per- 
son, and  which  to  in  fact  so  found  and  conveyed 
■  to  tiie  party,  was  an  uttering  of  the  letter  within 
10  ft  II  Vict.  c.  66,  8. 1.  BeQ.  v.  Joiiet,  5  Cox, 
C.  0.  226. 


H.  RAILWAYS,  ENDANGERINO  SAFBTY 
OF  PERSONS  ON. 

Throwing  Stones  at  Engines  or  Guxiiget.]— 

A  person  throwing  a  stone  at  engines  or  carriages 
using  a  railway,  might  be  indicted  under  3  ft  4 
Vict.  c.  97,  8.  15,  for  doing  an  act  to  endanger 
the  safety  of  persons  conveyed  on  the  railway  ; 
and  the  indictment  might  contain  a  count  at 
common  law  for  throwing  the  stone  at  the  cu- 
riages.   Beg.     Boieray,  10  Jur.  211. 

To  constitute  a  felony  under  14  ft  15  Vict.  c. 
19,  B.  7,  it  was  necessary  that  the  stone  or  other 
thing  used  should  be  thrown  against  and  strike  an 
engine,  tender,  carriage  or  truck,  having  a  person 
or  persons  in  or  upon  it ;  and,  therefore,  although 
a  stone  may  be  thrown  at  a  train  with  intent  to 
injure  persons  being  therein,  yet,  if  it  steikes  a 
carriage  or  tender  not  having  any  person  in  or 
upon  it  at  the  time,  the  felony  to  not  proved. 
Reg.  v.  Court,  6  Cox,  C.  C.  202. 

On  an  indictment  under  14  ft  15  Vict.  c.  19, 
s.  7,  for  maliciously  throwing  stones  into  a  rail- 
way carriage,  with  intent  to  endanger  the  safety 
of  any  person  In  it,  there  must  be  evidence  of  an 
intent  to  do  some  grievous  bodily  harm,  such  as 
would  support  an  indictment  for  wonndine  a 
particular  person  with  that  intent ;  and,  if  it 
appears  that  the  prisoner's  intention  was  only  to 
commit  a  common  assault  on  some  person  in  the 
carriage,  he  must  be  acquitted.  Beg.  t.  Boehe, 
1  F.  ft  F.  107. 

On  an  indictment  for  wilfully  and  maliciously 
casting  anything  upon  a  railway  carriage  or 
truck,  either  with  intent  to  injure  it  or  to  en- 
danger the  safety  of  persons  in  the  train  ;  there 
may  be  a  case  for  the  jury,  although  the  train  is 
a  goods  train,  and  there  was  no  person  on  the 
)articular  truck,  but  there  most  be  proof  of  the 
ntent  to  endanger  the  safe^  of  persons  in  it. 
Reg.  V.  Sanderion,  1  F.  ft  F.  37. 

Eridenoe.]— On  an  indictment  under  S  ft  4 
Vict.  c.  97,  B.  10,  for  unlawfully  and  wilfully 
doing  anything  to  endanger  the  safety  of  persons 
conveyed  in  or  upon  any  railway,  it  was  un- 
necessary to  allege  or  prove  that  the  railway 
was  coHBtmcted  or  worked  under  the  powers  of 
an  act  of  parliament.  Beg.  v.  Bowray,  10  Jur. 
211, 

By  Vnlawfol  Aot,  Onisiion  or  V^iot.]— 

Two  boys  went  upon  premises  of  a  railway 
company  and  began  playing  with  a  heavy  cart, 
which  was  near  the  line.  Having  started  tbn 
cart,  it  ran  down  the  embankment  by  its  own 
impetus.  One  boy  tried  to  divert  its  course ; 
the  other  cried  to  hiin,  "  Let  it  go."  The  cart 
ran  on  without  pushing,  until  it  passed  through 
a  hedge  and  a  fence  of  posts  and  rails,  and 
over  a  ditch  on  to  the  railway ;  it  rested  so 
close  to  the  railway  lines  as  to  obstruct  any 
carriages  passing  upon  them.  The  boys  did  not 
attempt  to  remove  it : — Held,  that  as  the  &nt 
act  of  moving  the  cart  was  a  trespass,  and  there- 
fore an  unlawful  act,  and  as  the  jrry  fonnd  tiiat 
the  natural  consequence  of  it  waf-  that  the  cart 
ran  through  the  hedge,  and  so  on  to  the  railway, 
the  boys  might  be  properiy  convicted  under  24  ft 
25  Vict,  c  100,  e.  34.  Brg.  v.  Mi>»agka%,  23 
L.  T.  168;  11  Cox.  C.  C.  608. 

The  neglect  of  the  driver  and  stoker  of  a  rail- 
way engine  to  keep  a  good  look  out  for  signals, 
according  to  the  rules  and  regulations  cS  the 
railway  company,  the  cousoquenfie  of  wUob 
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neglect  Is,  that  a  coUisioo  occurs,  and  the  safety 
of  pusengen  ia  endangered,  was  not  an  offence 
wfttiin  8  ft  4  Vict  c  97,  s.  16.  J2w.  t.  Furdei^ 
tm,  6  Gox,  C.  C.  217. 

MUlflirai  Sqioxy  to  f  nptrtr.l— ^  ante,  coL 
1488. 


L  BAPE  AKD  ASSAITLT  OK  WOMEN 
AND  CaiLDBEir. 

I.  Sape. 

a.  Who  Capable  of  Committing,  1647, 
h.  CpoQ  whom  Committed,  1647, 
e.  The  Offence,  1548. 
4.  Indictment,  1661. 
e.  Trial,  1562. 
/.  ETidence,  1553. 
S.  OarmUly  Ahuing  Children,  1566. 

3.  IndeaeJit  AmmuIU  on  Females,  1662. 

4.  Proeuring  SefiUmeta  of  Oirlt,  1S63. 

I.  A&PB. 

ft.  Wlio  Cftpftble  of  OommlttiBV. 

Boy  wUtar  ronrtMn.}— A  boy  nnder  fonrteen 
cannot  be  convicted  of  an  assaut  with  intent  to 
commit  a  rape.  Rex  t.  Sldenkaw,  3  Car.  ft  P. 
366. 

And  if  he  is  under  that  age,  no  evidence  is  ad- 
nuBsible  to  ^ow  that,  in  point  of  fact,  he  could 
ooromit  the  offence  of  rai:^.  Heg.  v.  PhUUpt,  8 
Cu*.  ft  P.  786.  ^.£.yIt(g.r.Jorda»,9Ctts.k¥. 
118  ;  Beie  t.  Groombridge,  7  Car.  ft  P.  688 ;  Bfg. 
T.  BHrnilow,  9  Car.  ft  P.  866 ;  2  U.  0.  C.  12  2. 

Wimian— Principal  in  Second  Degree.] — A 
woman  may  be  indicted  for  rape  as  a  principal 
in  tlie  seocmd  d^^.  Seg.  v.  Ram,  17  Cox,  C. 
C.609. 

VpOD.  whom  Oommittod. 

Idiot] — ^The  prisoner  had  carnal  knowledge  of 
a  girl  of  thirteen  by  force.  She  was  incapable 
of  giving  consent  from  defect  of  understanding, 
and  it  was  not  shown  that  the  act  was  done 
against  her  will : — Helil,  that  he  was  properly 
ctmvicted  (rf  rape.  Jteg.  v.  Fletcher,  Bdl,  C.  0. 
68  ;  28  L.  J..  M.  C.  85 :  5  Jur.  (K.S.)  179  :  7  W. 
B.  S04 ;  8  Cox,  0.  0.  131. 

The  mere  foct  of  connection  with  an  idiot  girl 
capable  of  rec(^ising  and  describing  the  prisoner, 
but  incapable,  so  far  as  her  idiotcy  rendered  her 
BO,  of  expressing  dissent  or  consent,  and  there- 
fore without  her  consent,  is  not  sufficient  evidence 
of  the  commission  of  a  rape  upon  her  to  be  left 
to  a  jury.  Beg.  v.  Fletehtv,  35  L.  J.,  M.  C.  172  ; 
L.  R.  I  C.  C.  39  ;  12  Jur.  (ir.B.)  605 ;  14  L.  T. 
573;  14  W.  E.  774  ;  10  Cox,  C.  C.  248. 

Upon  the  trial  of  an  indictment  for  rape  upon 
an  idiot  girl,  the  proper  direction  to  the  jury  is 
that  if  thOT  are  satistied  that  the  girl  was  in  such 
a  state  of  idiotcy  as  to  be  incapame  of  expressing 
either  consent  or  dissent,  and  that  the  prisoner 
had  connection  with  her  without  her  consent,  it 
is  their  duty  to  find  him  guilty.  Beg.  v.  Barratt, 
43  L.  J.,  M.  C.  7  ;  L.  R.  2  C.  C.  81 ;  29  L.  T.409  ; 
22  W.  B.  136 ;  12  Cox,  C.  C.  498. 

The  cases  of  Beg.  v.  Fletcher  (Bell,  C.  C.  63). 
aaa  of  Bag.  r.  Fl^ker  (L.  B.  1  C.  C.  89),  are  not 
adTerse  to  one  another.  The  principle  is  pro. 
perly  laid  down  in  the  first  case,  and  the  second 
eaie  was       a  decision  to  the  efiect  that  there 


was  not  that  requisite  testimony  of  want  ol 
assent  to  justil^  leaving  the  case  to  the  jury.  Ih. 

efrl  TnomolBu,]— Where  a  girl  is  In  a  state 
of  utter  unconsciousness,  whether  occasioned  by 
the  act  of  the  prisoner  or  otherwise,  a  penoD 
having  connection  with  her  daring  tluit  time  is 
guilty  U  tape.   Bag.  T.  Bfan,  3  Cox,  C.  C.  116. 

laCut.]— Though  a  child  under  ten  years  tit 
age  cannot  legidly  consent  to  a  rape  upon  her, 
yet  she  may  consent  to  the  attempt  to  commit 
it ;  and  such  an  attempt,  with  her  consent,  would 
not  be  an  assaolt.  Where,  therefore,  a  child  is 
too  young  to  know  the  nature  of  an  oath,  her 
evidence  as  to  a  rape  upon  her  cannot  be  taken, 
and  marlcs  of  vicdence  on  her  private  parts  can- 
not be  presumed  to  have  been  done  against  her 
consent.  Beg.  t.  Coekbum,  3  Cox,  C.  G.  643. 
See  now  Criminal  Law  Amendment  Act,  1685, 
s.4. 

e.  Tlw  (Mbnoe. 

Oonient— What  is— Bon-resistaaoe  oving  to 
Tfistafce.] — ^To  constitute  a  rape  on  a  woman 
conscious  and  capable  of  giving  consent  at  the 
time  of  connection,  there  must  be  an  actual 
resistauce  of  the  wUL  Non-resistance  to  con- 
nection, penuitted  under  a  misapprehension  in- 
duced '  by  the  conduct  of  the  man,  by  a  woman 
conscioos  and  capable  of  consenting,  amonnts  to 
consent,  though  unintentional,  and  prevents  the 
offence  amounting  to  a  rape.  Rrg.  v.  Barrow, 
38  L.  J.,  M.  C.  20  ;  L.  R.  1  C.  C.  156 ;  19  L.  T. 
283 ;  17  W.  R.  102  ;  11  Cox,  C.  C.  191.  See  48 
ft  49  Vict  c  69,  s.  4. 

A  woman,  with  her  baby  in  her  arms,  was 
lying  in  bed  between  sleeping  and  waking,  and 
her  husband  was  asleep  beside  her.  She  was 
completely  awakened  by  a  man  having  connection 
with  her,  and  pushing  the  baby  aside.  Almost 
directly  she  was  completely  awakened  she  found 
that  the  man  was  not  her  husband  and  awoke 
her  husband  t — Held,  that  a  conviction  for  rape 
upon  these  facts  could  not  be  sustained.  Ih. 

Where  a  married  woman  consented  to  the 
prisoner  having  connection  with  her  under  the 
impression  that  he  was  her  husband : — Held, 
that  the  prisoner  was  guilt;  of  rape.  Beg.  t. 
Barrow  (L.  B.  1  C.  C.  156)  not  followed.  Bag. 
V.  iW,  14  L.  B.  Ir.  468  ;  15  Coi,  C.  C.  679— C. 
C.  R.   And  see  now  48  ft  49  Vict.  c.  69,  s.  4. 

Having  carnal  knowledge  of  a  married wotnazk, 
under  circumstances  which  induced  her  to  sup- 
pose it  is  her  husband,  does  not  amount  to  a 
rape,   liex  v.  Jacktm,  B.  ft  K.  47. 

If  a  man  has  connecti(»i  with  a  woman,  she 
consenting  nnder  the  belief  that  it  is  her 
husband,  this  is  not  a  rape,  though  it  is  a  fraud 
on  the  part  of  the  man ;  but  itisanassanlt ;  and 
the  fact  that  there  was  no  resistance  on  her 
part  makes  no  difference,  as  the  fraud  is  saffi- 
cient  to  make  it  an  assault.  Beg.  v.  WiUiam*j 
8  Car.  ft  P.  286.  8.  P.,  Beg.  r.  Saumiwe^  8  Cat. 
ft  P.  266. 

A.  got  into  the  bed  of  a  married  woman,  in- 
tending if  he  could  to  have  connection  with  her 
by  passing  for  her  husband,  but  not  by  force, 
fshe  supposing  him  to  be  her  husband  allowed 
him  to  bave  connection  with  her  : — Held,  that  he 
was  not  guilty  oC  rape.  Beg.  v.  Clarke,  Dears, 
C.  C.  397  ;  8  C.  L.  B.  86  :  24  L.  J.,  M.  C.  25  ;  18 
Jur.  1059  ;  3  W.  B.  20  ;  6  Cox,  C.  C.  412.  S.  P., 
Beg.  V.  Sweenie,  8  Cox,  C.  C.  223. 

To  constitute  rape,  It  is  not  necessaiy  that  the 

Digitized  by  Google 


1549       CRIMINAL  LkW— Against  the  Persons  of  Individuals.  1550 


connection  with  the  woman  ahoold  be  had  against 
her  will ;  it  is  snfficlent  if  it  is  without  her  con- 
sent.  Jit^.  V.  Fletcha;  BeU,  C.  C.  6S ;  28  L. 
M.  0.  8& ;  6  Jar.  C».B-)  179 ;  7  W.  B.  804 ;  8 
Cox,  C,  0. 181. 

Upon  an  Indietment  tor  npe,  there  most  be 
•ome  evidence  that  the  act  was  withont  the  con- 
sent of  the  woman,  even  where  she  is  an  idiot. 
In  snch  a  case,  where  there  were  no  appearances 
of  force  haring  been  need  to  the  woman,  and  the 
only  evidence  of  the  connection  was  the  prisoner's 
own  admission,  coupled  with  the  statement  that 
it  was  done  with  her  consent : — Held,  that  there 
was  no  evidence  for  the  jary.  Reg.  t.  Fletcher, 
36  L.  J.,  M.  C.  172  ;  L.  B.,  I  C.  C.  89  ;  12  Jor. 
(H.S.)  505 ;  14  L.  T.  673  ;  14  W.  R  774 ;  10  Cox, 
C,  C.248. 

The  rule  is,  that  the  connection  must  be  with- 
ont the  consent  of  the  person  alleged  to  have 
been  ravished.   Heg.  v.  Jonet,  4  L.  T.  164. 

Three  boys,  under  fourteen  Tears  of  age,  were 
indicted  for  assanlting  a  girl  nine  years  of  age. 
It  was  proved  that  each  of  the  boys  had  bad 
connection  vrith  her.  The  jury  returned  as  their 
verdict,  "  that  the  prisoners  were  guilty,  the 
child  being  an  assenting  party  ;  but  that  from 
her  tender  years,  she  did  not  know  what  she  was 
about "  : — Held,  upon  this  finding,  a  verdict  of 
acquittal  must  be  entered.  Metf.  v.  Read,  2  Car. 
k  K.  967  ;  1  Den.  C.  C.  377  ;  T.  &  M.  62  ;  8  New 
Bees.  Gas.  406  ;  18  L.  J.,  M.  C.  88 ;  13  Jar.  68  ;  3 
Gax,C.C.266.  See 43 & 44 Tlot.  e. 46, s. 2. 

JoEW  Vwd— Onuent  in  Mme  Avgnt  giTW.] 

— ^If  in  a  case  of  rape  the  jury  is  satisfied  that 
non-resistance  on  the  part  of  the  prosecutrix  pro- 
ceeded merely  from  her  being  overpowered  by 
actual  force,  or  from  her  not  being  able,  from 
want  of  strength,  to  resist  any  longer,  or  that, 
from  the  number  of  persons  attacking  her,  she 
considered  resistance  dangerous  and  abeolately 
welftqa,  tiie  jury  oi^t  to  convict  the  prisoner  of 
the  capital  charge  ;  but  if  they  think,  from  the 
whole  of  the  circumstances,  that  altliough,  when 
the  prosecatrix  was  first  laid  hold  of,  it  was 
against  her  will,  yet  that  she  did  not  resist  after- 
wards, because  she  in  some  degree  consented  to 
what  was  afterwards  done  to  her,  they  ought  to 
aoqait  the  prisoners  of  the  capital  charge,  and 
convict  them  of  an  assault  only.  JReff.  t.  Hallett, 
S  Car.  &  P.  748. 

The  jury  should  be  satisfied,  not  merely  that 
the  act  was  in  some  degree  against  the  will  of 
the  woman,  but  that  she  was,  by  physical 
violence  or  terror,  fairly  overcome,  and  forced 
against  her  will,  she  resisting  as  mach  as  she 
could,  and  so  as  to  make  the  prisoner  see  and 
know  that  she  was  reallr  resisting  to  the  atmost. 
Beg,  V.  Rudland,  4  F.  &  F.  495. 

Baps  by  Fraud.] — If  a  man  has  or  attempts 
to  have  connection  with  a  woman  while  she  is 
asleep,  it  is  no  defence  that  she  did  not  resist,  as 
she  is  incapable  of  resisting.  The  man  can, 
therefore,  be  found  guilty  of  a  rape,  or  of  an 
attempt  to  commit  a  rape.  Beg.  v,  Mayeri,  12 
Cox,  C.  C.  311. 

While  a  married  woman  was  asleep  in  bed 
with  her  husband,  the  prisoner  got  into  the  bed 
and  proceeded  to  have  connection  with  her,  she 
being  then  asleep.  When  she  awoke,  she  at  first 
thoag^t  he  was  her  husband,  but  on  bearing  him 
speak,  and  seeing  her  hosband  at  her  side,  she 
flung  the  prisoner  off,  and  called  out  to  her  bus. 
band,  when  the  prisoner  lan  away : — Held,  he 


was  goUty  of  the  crime  of  rape.  Bea.  t.  Touna. 
38L.T.640;  14  Cox,  0.  C.  114.  &ealtoeate» 
eupra. 

OoBMBt  glTsntlimgK  ^tnuM  vInfriM.] 

— man,  who  by  fraudulently  and  telsely  pre- 
tending to  give  medical  advice  to  a  fetnale 
patient,  and  in  pursuance  of  such  advice  to  per- 
form a  surgical  operation  upon  her,  procures  her 
submission  to  his  medical  treatment  of  her,  under 
colour  of  which  he  has  carnal  connection  with 
her,  she  believing  all  the  while  that  she  was 
undergoing  medical  treatment,  is  guilty  of  a  rape. 
Beg.  V.  Flattery,  46  L.  J.,  M.  C.  130 ;  2  Q.  B.  D. 
410  ;  36  L.  T.  32  ;  25  W.  B.  398  :  13  Cox,  0.  C. 
388. 

If  a  surgeon  professing  to  take  steps  to  cure  a 
girl  of  a  complaint  hag  carnal  connection  with 
her,  and  she  is  i^orant  of  the  nature  of  tbis  act, 
and  makes  no  resistance,  solely  from  a  bonft  fide 
belief  that  he  is,  as  he  represents,  treating  her 
medically,  with  a  view  to  ner  core,  his  conduct 
in  point  of  law  amounts  to  an  assault.  Beg.  v. 
Ca»e,  1  Den.  0.  C.  680  ;  T.  &  M.  318  ;  4  New 
Sess.  Gas.  347  ;  19  L.  J„  M.  C.  174  ;  14Jiir.469; 
4  Cox,  C.  C.  220. 

On  an  indictment  for  an  assault  with  intent  to 
commit  a  rape,  the  prosecutrix  stated,  that  tlie 
defendant,  her  medical  man,  being  in  her  bed- 
room, directed  her  to  lean  forwattl  on  a  bed,  that 
ho  might  apply  an  injection ;  she  did  so,  and 
the  injection  having  been  applied,  she  found  tlie 
defendant  was  proceeding  to  have  connection 
with  her,  upon  which  ^e  instantly  raised  herself, 
and  ran  out  of  the  room.  She  stated  that  the 
defendant  had  penetrated  her  person  a  little 
Held,  that  if  it  had  appeared  that  the  defendant 
had  intended  to  have  had  connection  with  the 
prosecutrix  by  force,  the  complete  offence  of  rape 
would,  upon  this  evidence,  have  been  proved,  but 
that  the  thus  getting  possession  of  the  person  of 
the  woman  by  surprise,  was  not  an  assault  with 
intent  to  commit  a  rape,  bat  was  an  assault  Bea. 
V.  8tanto»,  1  Car.  ft  K.  416. 

KaUng  Woman  Dmnk.]— On  a  trial  for  a 
rape,  it  was  proved  that  the  prisoner  made  the 
prosecutrix  drunk,  and  then  when  she  was  in  a 
state  of  insensibility  he  took  advantage  of  it  and 
violated  her.  The  jury  convicted  thu  prisoner, 
and  found  that  he  gave  her  liquor  for  the  pur- 
pose of  exciting  her,  and  not  with  tlic  intention 
of  rendering  her  insensible,  aiAl  then  having 
sexual  intercourse  With  her  : — Held,  that  he  was 
proper^oonvlcted  of  rape.  Beg.  v.  Camalin^  1 
Car.  &  E.  746 ;  1  Den.  C.0.89 ;  1  Cox,  C.C.  220. 

Snbmisiion  hecause  of  Fsar.]— Where  a 
father  has  estehlished  a  kind  of  reign  of  terror  in 
his  family,  and  his  daughter,  under  the  iufiuence 
of  dread  and  terror,  remains  passive  while  he  has 
connection  with  her,  he  may  be  found  guilty  of 
rape.    B^.  v.  Jimei,  4  L.  T.  164. 

Penetration  —  What  snfKeient.]  —  Since  9 
Geo.  4,  c.  81,  s.  18, 1^  only  qaestiou  for  the  jury 
is,  whether  the  private  parts  of  the  man  did  or 
not  enter  into  the  person  of  the  woman.  There- 
fore, though  it  appears  from  the  evidence, 
beyond  all  possibility  of  doubt,  that  the  party 
was  distnrtied  immediately  after  penetration, 
and  before  the  completion  of  his  purpose,  yet  he 
must  be  fonnd  guilty  ctf  having  committed  the 
complete  oflmce  of  rape.  Beg.  t.  MleM,  9  Cax. 
St  P.  31. 


Digitized  by 


1651        CRIMINAL  LAM— Against  the  Persons  of  Individuals.  1562 


The  slighteet  penetration  is  safBcient,  even 
tboagh  it  does  not  break  the  hymen,  J3^.  t. 
Rmaen,  1  East,  P.  C.  438. 

Penetration,  short  of  rnptariag  the  hjmen,  is 
sufficient  to  constitate  the  crime  of  rape.  JEUg. 
V.  Svgket,  2  M.  C.  C.  190  ;  9  Car.  &  P.  752. 

Though  it  ig  not  necessary,  in  order  to  com- 

Elete  the  offence  of  lape,  that  the  hymen  should 
e  raptured,  provided  that  it  is  clearly  proved 
that  there  was  penetration ;  yet  where  that 
which  is  so  very  near  to  the  entrance  has  not 
been  mptared,  it  is  very  difficult  to  come  to  the 
conclusion  that  th««  haa  been  penetration  bo  as 
to  sustain  the  charge.  E^.  v,  M'Bue,  8  Car.  k 
P.  641. 

To  constitute  penetration  on  a  charge  of  this 
offence,  the  parts  oi  the  male  must  k  inserted 
in  those  of  the  female  ;  but,  as  matter  of  law, 
it  is  not  essential  that  the  hymetk  should  be  rap- 
tured. V.  Jordan,  9  Car.  &  P.  118. 

Xmiuioii  ViineeeMary.] — Proof  of  injectio 
seminis,  as  well  as  penetration,  was  essential  in 
an  indictment  for  rape,  before  9  Geo.  4,  c  31. 
Ilex  V.  Sm,  1  East,  P.  C.  439.  S.  P.,  Rex  v. 
Cave,  1  East,  P.  C.  438  ;  Jler  v.  J3urrow$,  B.  it 
R.  519  ;  Rex  v.  Cozint,  6  Car.  k  P.  351. 

Since  9  Oeo.  4,  c.  SI,  the  offence  of  rape  is 
made  out  by  proof  of  penetration  only  ;  and  in 
such  case  a  prisoner  must  be  found  guilty, 
although  there  was  no  emiesion,  and  although  be 
did  not  withdraw  himself  merely  because  he  was 
satisfied.  R^se  v.  Jenningt,  4  Car.  &  P.  249  ;  1 
J«win,  C.  0.  93.  S.  P.,  Rfx  v.  Reektpear,  1 
U.  C.  C.  342.  A%A  w«  S4  &  25  Vict.  clOO,  s. 
63. 

Attonpt  to  Commit — Intention  to  Ororeome 
Befiitanoe.) — In  order  to  convict  on  a  charge  of 
assault  with  intent  to  commit  a  rape,  the  jury 
must  be  satisfied  not  only  that  the  prisoner 
intended  to  gratify  his  passions  on  the  person  of 
the  prosecn^x,  but  that  he  intended  to  do  so  at 
all  events,  and  notwithstanding  any  resistance 
m  her  part.   Rex  v.  IZtn/d,  7  Car.  tc  P.  318. 

On  a  charge  of  rape,  there  having  been  to 
some  extent  assent,  and  it  being  doubtful  whether 
the  act  had  been  completed,  it  is  necessary  that 
the  jury  should  be  satiafied,  before  convictiDg 
eithra  Ot  a  rape  or  of  an  .assanlt  with  intent  to 
commit  a  rape,  that  the  prisoner  intended  to 
commit  the  offence  notwithstanding  any  resist- 
ance on  the  part  of  the  woman.  .  t.  Wriaht, 
4  F.  &  F.  067. 

 Irldsneo  tt  ^mrioiu  OnuieetioB.]— On 

the  trial  of  an  indictment  chargingan  assault  with 
intent  to  rape,  if  the  prosecutrix,  in  answer  to 
cross-examination,  denies  having  voluntarily  had 
connection  with  the  prisoner  prior  to  the  aUeged 
assault,  evidence  to  contradict  her  proving 
such  prior  connection  is  admissible  on  his  behalf. 
Hea.  V.  Rilev,  66  L.  J.,  M.  C.  S2 :  18  Q.  B.  D. 
481;  66  L.  T.  371 ;  35  W.  B.  382 ;  16  Cox,  C.  C. 
191— C.  C.  K. 

d.  liidiotBisait. 

Form  and  Eridesoe  at.'] — An  indictment  need 
not  contain  an  express  allegation  of  an  assault. 
Reg.  V.  Allen,  2  M.  C.  0.  179  ;  9  Car.  fc  P.  621. 

A.  was  convicted  on  an  indictment,  which 
chatted  that  he  "in  and  upon  E.  F.,"  "feloni- 
ously and  violently  did  make  (omitting  the  words 
•  an  assault,')"  and  h^,  then  and  there,  and 
against  her  will,  Tiolently  and  feloniou^  tlid 


ravish  and  carnally  know : — Held,  that  the 
omission  of  t^e  words  "an  aasaolt"  was  no 
ground  for  arresting  the  judgment.  It, 

After  an  acquittal  upon  an  indictment  for 
rape,  and  for  an  assault  with  intent  to  commit  a 
rape,  the  prisoner  may  be  indicted  for  a  common 
assault,  upon  which  the  proeecatrix  can  only  in 
chief  be  asked  so  much  as  to  elicit  what  would 
amount  to  a  common  assault ;  but  the  prisona's 
counsel  may,  on  cross-examination,  enter  into 
the  original  charge.  R^.  v.  Ditngey,  4  F.  &  F. 
99. 

On  an  indictment  charging  a  misdemeanour  for 
an  assault  in  attempting  to  commit  a  rape  on  A. 
B.,  with  a  count  for  an  assault  of  the  same 
nature  on  a  different  day  on  C.  B.,  it  is  com- 
petent to  the  prosecutor,  not  only  in  law,  but  by 
ordinary  practice,  to  give  evidence  of  both 
assaults.   Beg.  v.  Dariet,  6  Cox,  C.  C.  328. 

WliatFartioB  Indiotabl*.]— Aconntchaiging 
A.  with  a  rape  as  a  principal  in  the  first  degree, 
and  B.  as  a  principtd  in  the  second  degree,  may 
be  joined  with  another  count,  charging  B.  st 
principal  in  the  first  d^ree,  uid  A.  as  principal 
in  the  second  degree.  Hex  t.  &n»r,  7  Car.  k  F 
164. 

A  general  ccmviction  of  a  prisoner  charged 
both  as  principal  in  the  first  d^ree,  and  as  an 
aider  and  abettor  of  other  men  hi  rape,  is  valid 
on  the  count  charging  him  as  principal.  Rexf. 
Folket,  1  M.  C.  C.  354. 

An  indictment  is  good  which  charges  that  A 
committed  a  r^>e,  and  that  B.  was  present,  aid- 
ing and  assisting  him  in  the  commission  <A  the 
felony.   Reg.  v.  Cruham,  Car.  k  H.  187. 

In  such  a  case  the  party  aiding  may  be  charged 
either,  as  he  was  in  law,  a  principal  in  the  fint 
degree,  or  as  he  was  in  fact,  a  principal  in  the 
serand  degree.  Zh. 

e.  Txlal. 

ElMtion.] — On  an  indictment  for  rape  diarg- 
ing  the  prisoner  both  as  principal  in  the  fint 
degree,  and  as  an  aider  and  an  abettor  of  other 
men  in  the  rape,  evidence  may  be  given  of 
several  rapes  on  the  same  woman,  at  the  same 
time,  by  the  prisoner  and  other  men,  each  saaist- 
iog  the  other  in  turn,  withont  putting  the  {mie- 
cutrix  to  elect  on  wUch  count  to  proceed.  Bex 
T.  JW»«f,  1  M.  C.  C.  854. 

Finding  of  Jury,  on  what  Connts.]— A 

first  count  chaiged  an  assault  with  intent  to 
rsTish;  the  second,  a  common  assault.  The 
record  went  on  to  state,  tliat  the  jury  found  the 
defendant  guilty  ot  the  misdemeanour  and  offence 
in  the  indictment  specified,  in  manner  and  form 
as  by  the  indictment  is  aUeged  against  him,  and 
the  judgment  was,  imprisonment  and  hard  la- 
bour Held,  that  the  word  "  misdemeanor  "  wss 
nomen  collectivum,  and  that  the  finding  ot  the 
jury  was  in  effect,  that  the  def^idant  was  gailty 
of  the  whole  matter  charged,  and  that  the  judg- 
ment was  therefore  warranted  by  the  vodict 
Rex  T.  Powell,  2  a  &  Ad.  76 ;  S  L.  J.  (OJ).) 
M.  C.  71. 

Tsrdict— Attorn^  to  CsnadtJ— An  indictmait 
charged  H.  with  rape,  and  W.  with  aiding  and 

abetting  in  the  rape.  The  jury  found  H.  and  W. 
guilty  of  mifidemeanour ;  H.  of  attempting  to 
commit  a  rape,  and  W.  ctf  aiding  H.  in  the 
attempt.    It  was  contended  that  tiiis  wdid 
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amounted  to  an  acqaittal  of  W.,  as  the  caae  did 
not  fall  within  14  &  16  Vict.  c.  100,  s.  9,  by 
which  a  person  indicted  for  a  crime  may  be 
found  guilty  of  an  attempt  to  commit  the  crime. 
The  objection  was  overruled  : — Held,  that  the 
conviction  ought  to  be  afltaned.  Jteg.  v.  Bap- 
good,  39  L.  J.,  M.  C.  82 ;  L.  R.  1  C.  C.  221 ;  21 
L.  I.  678  ;  18  W.  B.  356  j  11  CJox,  C.  C.  471. 

 Auanlt— SrtdniM  of  Bap«.]— Before  14 

&  IB  Tict.  c.  100, 8.  12,  a  defendant  would  be 
acquitted  on  an  indictment  for  an  assault  with 
intent  to  ravish,  if  the  evidence  amounted  to 
proof  of  an  actual  rape.  Jistr  t.  Marmtoaod,  1 
East,  P.  C.  411. 

£  Bvldsnoe. 

Siiffloleiu)7— Ko  ComlMmttoE  of  FroMontrlx.  ] 

— A  prisoner  may  be  convicted  of  rape  upon 
the  unsupported  evidence  of  an  infant  under 
years  of  discretion,  if  the  jury  is  satisfied  that 
the  evidence  ia  such  as  to  leave  no  reasonable 
doubt  d  his  guilt.  An0H,  S  Boas.  C.  ft  U. 
664. 

Admissibility  of  Complaints  made  in  Prisoner's 
Absenoe.] — The  particulars  of  the  complaint 
made  by  a  female  on  whom  a  rape  has  been 
committed  are  not  receivable  in  evidence,  nor 
even  her  statement  as  to  the  place  of  the  cora- 
mlBsion  of  the  crime  ;  all  that  can  be  asked  on 
examination  in  chief  being  the  fact  of  her 
having  made  such  complaint,  and  the  nature  of 
it.   Reg.  v.  Mercer,  6  Jnr.  243. 

On  the  trial  of  an  indictment  for  a  rape,  it 
appeared  that  the  person  alleged  to  have  been 
lavished,  but  who  was  since  dead,  had  come  home 
evidently  snfiering  from  recent  violence ;  it  was 
proved  that  on  her  return  home  she  made  a 
statement  as  to  the  injory  she  had  received,  and 
named  the  persons  who  had  committed  it : — 
Held,  that  the  particolars  of  this  statement 
could  not  be  given  in  evidence  aa  independent 
evidence  to  uow  who  were  the  persons  who 
committed  the  offence  ;  and  that  statements  of 
this  kind  were  only  admissible  to  confirm  the 
evidence  of  the  prosecutrix,  by  showing  that  she 
made  a  recent  complaint  of  the  injury  she  had 
received.   E^.  v.  Megaon,  9  Car.    P.  420. 

Where  t^e  depositirai  of  the  prosecutrix  taken 
before  the  magistrate  was  not  prond,  and  she 
vras  not  at  tlw  triaL  evidence  of  complaints 
made  by  her  recently  after  the  outrage  was 
rejected  ;  no  such  evidence  is  receivable  as  con- 
firmatory evidence  only.  Reg.  v.  GvUridge,  9 
C.  &  P.  471. 

A  peiBon  to  whom  the  prosecutrix  made  a 
complaint  very  recently  after  the  offienoe,  as  she 
was  on  her  way  home,  may  be  asked  whether  she 
named  a  person  as  having  committed  theofi^ice, 
but  not  whose  name  she  mentioned.  Btg.  v. 
0$borne,  Car.  &  M.  622. 

The  fact  of  the  prosecutrix  making  complaint 
of  the  outrage,  and  the  state  in  which  ^e  was  at 
the  time  of  making  the  complatait,  are  evidence. 
UesB  V.  Clarke,  2  Stark.  241. 

On  a  trial  for  rape,  or  for  an  attempt  to  ami- 
mit  a  rape,  the  female  assaulted  may  be  con- 
firmed by  proof  that  she  recently,  after  the 
aUeged  outrage,  made  a  complaint,  but  the 
particulars  of  what  she  said  cannot  be  asked  in 
chief  of  tiie  confirming  witness,  bnt  may  in 
croBB-eramination.  Seg.  t.  TFaIi«r,8  H.  ft  Bob. 

Hot  only  what  the  proseentrix  said  imme- 


diately after  the  occasion,  bat  what  was  said  in 
answer  to  her,  is  evidence.   A».     Eyre.  2  F.  ft 

F.  679. 

Where  a  man  is  charged  with  committing  a 
rape,  the  full  particulars  of  the  complaint  the 

woman  made  against  htm  to  other  persons  in  his 
absence  some  time  after  the  alleged  offence  may 
be  given  in  evidence.  R^.  v.  Wood,  14  Cox, 
C.  C.  46. 

 Do^  of  Proseontlott.] — On  a  trial  for  a 

rape,  the  prosecutrix,  a  servant,  stated  that  she 
made  almost  immediate  complaint  to  her  mis- 
tress, and  that  on  the  next  day  a  washerwoman 
washed  her  clothes,  on  which  was  blood. 
Neither  the  mistress  nor  the  vrosherwoman  was 
under  recognisances  to  give  evidence,  nor  were 
their  names  on  the  back  of  the  indictment,  but 
they  were  at  the  assizes  attending  as  witnesses 
for  the  prisoner.  The  judge  directed  that  both 
the  mistress  and  the  washerwoman  should  be 
called  by  the  coimsel  for  the  prosecution,  bnt 
allowed  the  counsel  for  the  prosecution  every 
latitude  in  their  examination.  Reg.  v.  Strongr, 
1  Car.  ft  E.  650. 

To  Impeaeh  Charsoter  of  the  Proseontrlz.]— 

On  the  trial  of  an  indictment  for  a  rape,  the 
prosecutrix  may  be  asked  whether  previously 
to  the  conunission  of  the  alleged  offence,  the 
risoner  had  not  had  intercourse  with  her  by 
er  own  consent.  Rex  v.  Martin,  6  Car,  ft  P. 
662. 

Under  an  indictment  for  an  assault  to  commit 
a  rape,  the  defeudant  may  impeach  the  prosecu- 
trix s  character  for  chastity  by  general,  hut  not 
byparticular,evidence.^arv.  <^ri«,2Stark,341. 

But  the  character  of  the  prosecutrix  as  to 
general  chastity  may  be  imp^tched  by  general 
evidence.  lb. 

The  prisoner  may  give  evidence  that  the 
woman  bore  a  notoriously  bad  character  for 
want  of  chastity  and  common  decency,  or  tiiat 
she  bad  before  been  criminally  connected  with 
the  prisoner  ;  bnt  he  cannot  show  that  she  had 
a  cnminal  connection  with  other  peisona.  Reie,  t. 
Bodgton,  B.  ft  B,  211. 

Nor  is  the  woman  obliged  to  answer  as  to  the 
latter  fact.  /*. 

On  the  trial  of  an  indictment  for  a  rape,  held, 
that  the  puisoner's  counsel  might  ask  the  prose- 
cQtrix  the  following  questions,  with  a  view  to 

contradict  her  :  "  Were  you  not,  on  ,  (since 

the  time  of  the  alleged  offence,)  waUdng  in  the 
High-street  at  Oxford  to  look  out  for  men?" 

"  Were  you  not,  on  ,  (since  the  time  of  the 

alleged  offence,)  walking  in  the  High-street 
with  a  woman  rniorted  to  be  a  common  prosti- 
tute ?  '*   .BftB  V.  Barker,  3  Car.  ft  P.  689. 

Held,  also,  that  evidence  might  be  adduced 
by  the  prisoner  to  show  the  general  light 
character  of  the  prosecDtrix,  and  that  general 
evidence  might  be  given  of  her  being  a  street- 
walker, lb. 

The  prosecutrix  may  be  asked,  on  cross-exami- 
nation, whether  she  had  not  allowed  another  man 
than  the  prisoner  to  take  liberties  with  her,  in 
the  interval  between  the  commission  of  the 
alleged  offence  and  the  &rat  complaint  of  it. 
Rey.  V.  Mereer,  6  Jur.  243. 

On  a  trial  for  rape,  evidence  of  the  general 
character  of  the  prosecutrix,  as  that  she  had  been 
a  reputed  prostitute,  is  admissible.  Rm.  t.  Clay, 
6  Cox,  0.  5. 146. 

On  a  trial  for  rape,  witnesses  may  be  called  on 
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the  prisoner's  behalf  to  prore  general  indecency 
of  the  proeecatrix,  and  witneesea  for  the  proeecn- 
tion  may  be  then  called  to  rebat  their  erideuce. 
Sty.  T.  TUnngUm,  1  Cox,  C.  0.  48. 

Coutradietion  of  the  FroMoatriz.] — A  prose- 
cutrix, on  a  chaise  of  rape,  having,  on  cross- 
examination,  Bald  that  she  had  herself  been 
charged  with  stealing  money,  and  on  that 
occasion  had  accounted  to  a  police  constable  for 
the  poBsesnon  of  the  money  by  stating  that  it 
was  given  her  for  not  com|dainbig  of  a  person 
who  had  insnlted  her  by  soUcitations  against  her 
chastity,  but  denied  that  she  had  said  the  money 
was  given  her  for  having  connection  with  him  ; 
— Held,  that  the  prisoner  could  not  call  the 
constable  as  a  witness,  to  contradict  tbe  prose- 
cutrix, proving  that  she  had  said  that  the 
money  was  given  her  for  that  purpose.  Meg.  v. 
liean,  &  Cox,  C.  C.  23. 

If  upon  the  trial  of  an  indictment  for  rape, 
attempt  to  rape,  or  indecent  a-ssault,  the  prose- 
cutrix is  asked  whether  previously  to  the  alleged 
offence  she  has  had  connection  with  a  particnlar 
person  named ;  her  answer  is  final,  and  evidence 
cannot  be  adduced  to  contradict  her  if  she  replies 
in  the  negative.  Meg.  v.  JTolmet,  41  L.  J.,  M.  C. 
12  ;  L.  R.  1  C.  C.  334  ;  26  L.  T.  669  ;  20  W.  B. 
122  ;  12  Cox,  C.  C.  137.  8.  P.,  M^.  v.  Cockeroft, 
11  Cox,  C.  C.  410. 

But  the  prosecutrix  having,  on  cross-examina- 
tion, denied  that  she  had  connection  with  other 
men  than  the  prisoner,  those  men  may  be  called 
to  contradict  her.  .Scv.  v.  Robina,  2  M.  &  Rob. 
612;  1  Cox,C.  C.  56. 

On  the  trial  of  an  indictment  charging  an 
assault  with  intent  to  rape,  if  the  prosecutrix,  in 
answer  to  croB8-examination,denies  having  volun- 
tarily had  connection  with  the  prisoner  prior  to 
the  alleged  assault,  evidence  to  centradict  her  by 
proving  such  prior  connection  is  admissible  on 
his  behalf.  Beg.  v.  Riley,  56  L.  J.,  M.  C.  62  ;  18 
Q.  B.  D.  481  ;  66  L.  T.  871 ;  36  W.  R.  382  ;  16 
Cox,  C.  C.  191. 

Proof  of  Othar  Oaaai.]— On  an  indictment  for 
rape  on  a  child  under  ttm,  evidence  was  admitted 
of  subsequent  perpetrations  of  the  same  offence 
on  different  days  previously  to  complaint  to  the 
mother,  it  appearing  that  tbe  prisoner  had 
threatened  the  child  on  the  first  occasion  : — 
Held,  that,  virtually,  it  was  in  such  a  cose  all  one 
continnooa  offence.  Rrg.  t.  Beardm,  iV.iiV. 
76. 

On  an  indictment  for  an  assault  with  intent  to 
commit  a  rape,  evidence  that  tbe  prisoner  on  a 
prior  occasion  had  taken  liberties  with  the  prose- 
cutrix, is  not  receivable  to  shrw  the  prisoner's 
intent.   Jifx  v.  lloyd,  7  Car.  &  P.  318. 

On  an  indlctanent  for  an  assault  with  latoitto 
commit  a  rape  on  A.,  with  a  count  (or  an  assault 
of  l^e  same  nature  on  a  different  day  on  B., 
evidence  of  both  assaults  is  admissible.  Beg.  v. 
Datiet,  6  Cox,  C.  C.  328. 

Proof  of  Age.]— Family  discussion  as  to  birUi- 
day,  and  acts  done  on  the  reputed  day,  are  evi- 
dence for  the  juiy  as  to  tbe  age  of  an  infiant 
prosecutrix,  on  whom  a  rape  is  charged  to  have 
been  committed.  Reg.  v.  Hayet,  2  Cos,  C.  C. 
226.   See  alto  cases  post,  col.  1561. 

Identity  of  Aeerued.] — In  a  case  of  rape 
against  five,  the  prosecutrix,  when  before  the 
grand  jaiy,  did  not  know  the  names  of  the 


different  prisoners,  but  could  identify  the  persons : 
— Held,  that  tbe  grand  jury  might  csi\.  in  another 
witness,  who  was  Itefore  the  examiningmagistrate, 
and  th<u»  saw  the  prisoners,  and  let  the  prose- 
cutrix describe  the  diffluent  prison^  and  the 
other  witness  give  their  names  ;  and  that,  if  the 
prisoners  could  not  be  identified  by  this  mode, 
they  might  be  broi^t  before  the  grand  jury. 
Reg.  V.  Jeniint,  1  Car.  ft  K.  686. 

Bspoaitions  of  ProMentrix— Vhen  adaia- 

sible.]— If  it  is  proved  on  the  part  of  the  prose- 
cution that  the  party  alleged  to  have  been  ravished 
has  been  kept  out  of  the  way  by  the  prisoners,  the 
judge  will  allow  her  deposition  before  the  masis- 
trate  to  be  given  in  evidence.  Beg.  t.  Onttridgs, 
9  Car.  &  P.  471. 

In  an  indictment  for  a  rape,  tbe  deposition  of  & 
girl  taken  before  the  committing  magistrate,  and 
signed  by  him,  may,  after  her  death,  be  reaid  in 
evidence  at  the  trial  of  the  prisoner,  idthough  it 
was  not  signed  by  her,  and  she  was  under  twelve 
years  of  age,  provided  she  was  sworn,  and  ap- 
peared competent  to  take  an  oath  ;  and  all  the 
facts  necessary  to  complete  the  crime  may  be 
collected  from  her  testimony^  given  in  evidence. 
Rev  V.  Fleviming,  2  Leach,  C.  C.  854  ;  1  East, 
P.  C.  440. 

It  appeared  that  the  prisoner  had  been  taken 
before  the  mayor  of  N.,  charged  with  rape ;  and 
that  the  prosecutrix  wag  sworn,  and  her  state- 
ment taken  down  the  mayor,  who  asked  her 
some  further  questions,  the  answers  to  which 
were  taken  down,and  the  prisoner  was  discharged. 
That  which  was  taken  down  by  the  mayor  was 
not  read  over  to  the  prosecutrix,  neither  was  it 
signed  by  her  or  by  the  mayor.  The  prisoner  was 
after«-araB  committed  for  trial  by  other  magis- 
trates : — Held,  that  at  the  trial  the  priaonex^a 
counsel  might  cro6s*examlne  the  prosecutrix  as  to 
what  she  said  before  the  mayor  of  N.,  without  the 
production  of  that  which  was  taken  down  on  that 
examination.   Reg.  v.  Orijithi,  9  Car.  t  P.  746. 

On  her  cross-examination  a  prosecutrix  cannot 
be  contradicted  from  the  depositions  unless  they 
are  put  in.   Reg.  v.  Wright,  4  F.  ft  F.  967. 

Sufficiency  of  Confession.] — ^The  prisons  was 
convicted  of  a  rape  upon  the  prosecutrix,  who 
was  an  apparent  idiot.  She  proved  the  act  done, 
and  said  that  it  was  wrong,  but  that  she  said 
nothing  to  the  prisoner,  and  that  she  did  not  do 
anything  to  him,  and  that  she  did  not  like  to 
hart  nobody.  The  constaUe  told  the  prisoner 
that  he  was  charged  with  committing  a  rape 
upon  the  prosecutrix  and  against  her  wilL  The 
prisoner,  in  answer  to  that,  said,  "  Yes,  I  did  ; 
and  I'm  very  sorry  for  it "  : — Held,  that  there 
was  evidence  to  sustain  the  conviction.  Beg.  v. 
Pretty,  17  L.  T.  295  ;  16  W.  R.  142  ;  10  Cox, 
0.  0.  636. 

2.  Cabkallt  abubihg  Cbildbht. 

Who  Capable  of  Committing— Kale  under 
PoorteeiL] — A  boy  under  fourteen  cannot,  by 
law,  be  convicted  of  feloniously  oamallT  know- 
ing and  abusing  a  girl  under  ten,  even  though  it 
was  proved  that  he  had  arrived  at  the  full  state 
of  puberty.   Reg.  v.  Jordan,  9  Car.  ft  P.  118. 

A  male  under  the  age  of  fourteen  years  cannot 
be  convicted  under  s.  4  of  the  Criminal  Law 
Amendment  Act,  1886,  of  the  offence  of  carnal 
knowledge  of  a  girl  under  the  age  of  thirteen 
yean.    Beg.  r.  Watte,  61  L.  J.,  U.  C.  187; 
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[1892]  2  Q.  B.  600  ;  67  L.  T.  800  ;  41  W.  B.  80 ; 

17  Coi,  0.  C.  664—0.  0.  E. 

Gonviotioii  for  Ind«eeiit  Ainnlt.]— A  boy 

under  the  age  of  foarteeu  years,  who  has  been 
put  on  his  trial  under  s.  4  of  the  Criminal  Law 
Amendment  Act,  1886,  for  carnally  knowing  a 
girl  ni^er  the  age  of  thirteen  years,  altboogh,  by 
reason  of  his  age,  he  is  entitled  to  be  acqaitted 
ot  that  offence,  may  yet,  under  s.  9  of  the  same 
act,  be  conWcted  of  an  indecent  assault.  Bta. 
T.  Williavu,  63  L.  J.,  M.  C.  69 ;  [18931  1  Q.  B. 
820i  SB.  186;  41  W.  B.  832— C.  C.  B. 

 6irl  ladting  to  oonunit  OffmM.]-— It  is 

not  a  criminal  offence  fora  girl  between  the  ages 
of  Uiirtcen  and  sixteen  years  to  aid  and  abet  a 
male  person  in  the  commission  of  the  misde- 
meanour of  baring  unlawful  carnal  connection 
with  her,  or  to  solicit  and  incite  a  male  ^rson 
to  conmit  that  misdemeanour.  Jie^.  v.  Tyrell, 
68  L.  J.,  M.  C.  68  ;  [1894]  1  Q.  B.  710 ;  10  B. 
88 ;  70  L.  T.  41 ;  42  W.  K.  255  ;  17  Cox,  C.  C. 
716— C.  C.  B. 

Tenotratioa.] — If,  on  the  trial  of  an  indict- 
ment for  carnally  knowing  and  abusing  a  female 
child  under  ten,  the  jury  is  satisfied  that,  at  any 
time,  any  part  of  the  Tirile  member  of  the 
prisoner  was  within  the  labia  of  the  pudenda,  no 
matter  how  little,  this  is  sufficient  to  constitute 
a  penetration,  and  the  jury  ought  to  convict. 
Reg.  V.  ZiHct,  1  Car.  &  K.  3U3. 

SmiMlon.] — To  prove  the  offence  of  unlaw- 
fully and  carnally  knowing  a  girl  ondartiie  ago 
ot  thirteen  years,  under  s.  4  of  the  Criminal  Law 
Amendment  Act,  I8S5,  it  is  not  necessary  to 

frove  emission.   Iti'g.  t.  Martdcn,  60  L.  J.,  M.  C. 
71  ;  [1891]  2  Q.  B.  149 ;  39  W.  K.  703  ;  17  Coi, 
0.  C.297— C.C.B. 

Bflbet  of  CmMnt  (tf  CMil]— Attempting  to 
carnally  know  and  abuse  a  girl  between  the  ages 
of  ten  and  twelve  is  not  an  assault,  if  the  girl 
consents  to  all  that  is  done,  but  is  a  misde- 
meanor. J?(y.  T.  AfaHin,  9  Car.  k  P.  213 ;  2  M. 
C.  C.  123.   iSee  now  43  k  44  Vict.  c.  45. 

The  person  making  such  attempt,  with  the 
consent  of  the  girl,  is  not  indictable  for  an 
assault,  but  is  indictable  for  the  misdemeanor  of 
attempting  to  commit  the  misdemeanor  of  car- 
nally knowing  and  abusing  her.  lb. 

An  indecent  assault  committed  upon  a  girl 
between  the  age  of  ten  nud  twelve,  with  her 
consent  is  not  indictable.  M''g.  t.  JvkHgott,  L. 
&C.633  ;  34  II  J.,  H.  C.  192;  11  Jur.  (n.8.) 
832  ;  12  L.  T.  603 ;  13  W.  E.  816  ;  10  Cox,  C.  C. 
114.   8.  P.,  Beg.  V.  Mfht-gan,  7  Cox,  C.  C.  146. 

But  on  an  indictment  tor  attemptiog  to  have 
canuil  knowledge  of  agirl  under  ten  years,  being 
a  misdemeanor,  consent  by  the  girl  is  no  defence 
and  is  immaterial.  Jt'O.  v.  Jieale,  83  L.  J., 
M.  C.  60  ;  L.  B.  1  C.  C.  10  ;  12  Jur.  (KA)  12  ; 
18  L.  T.  335  ;  14  W.  E.  57  ;  10  Cox,  C.  C.  167. 

A  prisoner  was  indicted  at  quarter  sessions  for 
an  indecent  assault  on  a  girl  seven  years  of  age. 
The  chairman  refusetl  lo  allow  the  prisoner's 
counsel  to  address  the  jury  on  the  question  of 
the  girl's  consent  to  the  prisoner's  act,  ruling 
that  a  child  d  seven  years  old  might  sabmit, 
but  was  incapable  of  giving  craiseut  In  such  a 
case  : — Held,  that  such  rnling  was  wrong.  Jleg. 
V.  Soadlcy,  49  L.  J.,  M.  0.88 ;  42  L.  T.  615  ; 
14  Cox,  C.  C.  463. 


GonHOtt  timoi^  Tenor.]— On  an  indictment 
for  attempting  to  carnally  know  and  aboae  a  girl 
under  ten,  with  a  count  for  a  common  assault, 
the  attempt  was  proved,  bat  it  could  not  be 
shown  that  the  chud  was  under  ten  years  of  age, 
and  it  also  appeared  that  no  violence  was  used 
by  the  prisoner,  and  no  actual  resistance  made 
by  the  girl : — Held,  that  althou^  consent  on  the 
part  of  the  girl  would  put  an  end  to  the  diarge 
of  aseatdt,  yet  that  there  was  a  great  difference 
between  consent  and  submission,  and  that, 
although,  in  the  case  of  an  adult,  submitting 
quietly  to  an  outrage  of  this  kind  would  go  far 
to  show  consent,  yet  that,  In  the  case  of  a  child, 
the  jury  should  consider  whether  the  submiasitHi 
of  the  child  was  voluntary  on  her  part,  or  was 
the  result  of  fear  under  the  dircomatances  in 
which  she  waa  placed.  M^.  t.  Hoy,  9  Car.  ft  P. 
722. 

On  an  indictment  for  the  carnal  knowledge  of 
a  girl  above  ten  years  of  age,  and  under  twelve, 
and  also  for  an  assault : — ^Held.  on  the  latter 
count,  that  although  consent  wonld  be  a  defence, 
consent  extorted  by  terror,  or  induced  by  the 
influence  ot  a  person  in  whose  power  she  feels 
hersdf,  is  not  ruilly  such  consent  as  will  have 
that  effect.  jReg.  T.  Woodhvrtt,  IS  Oox,  C.  0. 
443. 

CosBont  tbrongh  Piand.]— Where  a  medical 

practitioner  had  sexual  connection  with  a  female 
patient  of  the  age  of  fourteen,  who  had  for  some 
time  been  receiving  medical  treatment  from  him  : 
— Held,  that  he  was  guilty  of  an  assault,  the 
jury  having  found  that  she  was  ignorant  of  the 
nature  of  his  act,  and  made  no  resistance,  solely 
from  a  bon&  fide  belief  that  he  was  (as  he  repn> 
sented)  treating  her  medically,  with  a  view  to 
her  cure.  Bm.  v.  Caie,  T.  ic  M.  318  ;  1  Den. 
C.  C.  680  ;  4  New  Seas.  Cas.  347  ;  19  L.  J.,M.  C. 
174  ;  14  Jar.  489 ;  4  Cox,  C.  C.  320. 

Whetiwr  idd  Lav  of  Bspe  impliedly  repealed.] 

—Section  4  of  the  Offences  against  the  Person 
Act,  1876,  which  enacts  that  "whoever  shall 
unlawfully  and  carnally  know  and  abuse  any  girl 
being  above  the  age  of  twelve  years  and  under 
the  age  of  thirteen  years,  whether  with  or  without 
her  consent,  shall  be  guilty  ot  a  misdemeanor." 
kc,  does  not  operate  to  pievent  a  conviction  for 
felony,  under  24  &  36  Vict.  e.  100,  s.  48,  of  a  per- 
son committing  a  rape  upon  a  girl  between  those 
ages.  Itrg.  V.  Dickeit  (14  Coi,  C.  C.  8)  followed. 
lU-g.  V.  Itatclifft,  62  L.  J.,  M.  C.  40  ;  10  Q.  B.  D. 
74  ;  47  L.  T.  388  ;  15  Cox,  C.  C.  127. 

An  indictment  for  the  felony  of  rape  still  lies 
againat  one  who  ravishes  a  female  between  the 
Rge  of  twelve  and  thirteen,  notwithstanding  the 
provisions  of  the  88  ft  89  Tict.  o.  04,  8. 4.  Reg. 
T.  DiokeHt  14  Cox,  C.  C.  8. 

Sffveted  by  Force.] — If,  on  the  trial  of  an  in- 
dictment for  a  misdemeanor  io  carnally  knowing 
and  abusing  a  girl  between  the  age  of  ten  and 
twelve,  it  appears  that  the  prisoner  effected  his 
purpose  by  force,  and  against  the  girl's  wUl,  this 
is  no  ground  of  acquittal.  Btfg.  v.  iKmlff,  1  Car. 
i:  K.  691  ;  1  Den.  C.  C.  36. 

Indiotment-l — ^An  indictment  in  the  first  count 
charged  the  defendant  with  having  assaulted 
"  E.  B.,  an  infant  above  the  age  of  ten  and 
under  the  age  of  twelve,"  with  intent  to  carnally 
know  and  abuse  her ;  and  in  the  second  count 
charged  that  the  defendant "  unlawfully  did  put 
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and  place  the  private  parts  of  him,  the  said 
T.  M.,  against  the  private  parts  of  her,  the  said 
E.  R.,  and  did  thereby  then  and  there  nnlawfnlly 
attempt  and  endeavoar  to  carnally  know  and 
abnae  the  said  £.  B. "  : — Held,  that  the  second 
count  was  bad,  as  it  did  not  allege  that  £.  B. 
was  between  the  ages  of  tea  and  twelve.  R^.  v. 
Martin,  9  Car.  k  P.  216. 

Held,  also,  that  the  words  "the  said  B.  B." 
merely  meant  that  she  was  the  same  person  as 
was  mentioned  in  the  first  count,  bat  that  those 
words  did  not  import  into  the  second  count  the 
description  of  E.  B.  with  respect  to  her  age.  lb. 

A  count  in  an  indictment  charging  that  a 
defendant  did  attempt  to  assault  a  girl  by 
soliciting  and  inducing  her  to  place  herself  in  an 
indecent  attitude,  he  doing  the  like,  is  bad.  Bex 
V.  Bvtlcr,  6  Car.  k  P.  638. 

An  indictment  (whether  for  the  felony  or  for 
an  attempt  to  commit  it),  founded  on  24  A:  23 
Vict.  c.  100,  B.  50,  which  makes  it  a  felony  to 
"  carnally  know  and  abuse  any  girl  under  the 
age  of  ten  years,"  is  sufficient  if  it  uses  the 
words  "  carnally  know "  only,  and  omits  the 
word  "  abuse."  Bea.  v.  Hollaitd,  16  L.  T.  636  ; 
16  W.  B.  879  ;  10  Cox,  C.  C.  478. 

 Girl  andsT  Tail] — ^Aprisonerwasindicted 

for  the  misdemeanour  of  carnally  knowing  a  girl 
between  the  age  of  ten  and  twelve.  The  case 
was  proved,  but  the  girl  was  under  ten  : — Held, 
that  he  must  be  acquitted,  and  that  the  14  k  15 
Vict.  c.  100,  s.  12,  did  not  apply.  Beg.  v.  ShoU, 
3  Car.    E.  206. 

SridenM— Whm  Infant  an. Admissible  Wit- 
ness.]— In  cases  of  carnal  knowledge  of  children, 
ihe  infant  witness,  though  under  seven  years  of 
iige.  if  apprised  of  the  nature  of  an  oath,  must  be 
sworn.  Rex  v.  Sratier,  1  Leach,  C.  C.  199 ;  1 
East,  P.  C.  443. 

 Fot^OBnuntof  TrtaL] — Is  a  case  of  car- 
nally knowing  and  abusing  a  girl  under  ten  years 
old,  it  appeared,  on  an  application  on  the  part  of 
the  prosecution  to  postpone  the  trial,  that  the 
girl  was  only  six  years  old,  and,  by  reason  pf  her 
a^e,  quite  incompetent  to  take  an  oath  : — Held, 
that  the  trial  ought  not  to  be  postponed  in  order 
that  the  child  might  be  instructed  as  to  the 
nature  of  an  oath  ;  but  that  there  might  be  cases 
of  children  of  more  matured  intellect,  e.g.  of  ten 
or  twelve  years  old,  who  might  be  from  n^lected 
education  incapable  of  being  sworn,  in  which 
such  a  postponement  might  be  proper.  Beg,  v. 
A'iehtila^,  2  Car.  &  K.  246.  S.  P.,  Bex  v.  WiUiams, 
7  Car.  &  P.  320. 

— — Statementof  Child  when  Prisoner  Abisut.] 

— Where  in  such  a  case  the  child,  from  her  tender 
age,  was  incompetentto  be  sworn,  the  judge  would 
not  receive  evbteoce  what  the  child  stated  to 
her  mother  shortly  after  the  alleged  offence  took 
place,  Dor  allow  the  mother  to  prove  that  the 
child  mentioned  to  her  tiK  name  of  any  particular 
person.  lb. 

 Criminal  Law  Amendment  Aet,  18S6— 

Vnnrom  Eviduwo — GniTiettoii  to  ladseent 
Auanlt.] — The  prisoner  was  indicted  under  the 
CriminalLaw  Amendment  Act,  1885  (48  ft  49 
Vict.  c.  69).  8.  4,  for  unlawfully  and  caTMdly 
knowing  a  girl  under  the  age  of  thirteen  years. 
The  child,  not  understanding  the  nature  of  an 
oath,  gave  her  evidence  under  the  above  section 


without  being  sworn.  The  jury  acqaittftl  the 
prisoner  of  the  charge  under  s.  4,  but,  by  virtue 
of  the  power  given  to  them  in  a.  9,  found  him 
guilty  of  an  indecent  assault.  Apart  from  the 
girl's  testimony  the  evidence  was  insuiBcient  to 
support  the  conviction.  The  act  contains  no 
provision  rendering  unsworn  evidence  admissible 
on  an  indictment  for  indecent  assault: — Held, 
that  the  conviction  was  right.  Reg.  v.  WmUtmdf 
57  L.  J.,  U.  0.  44 ;  20  Q.  B.  D.  837 ;  68  L.  T. 
782  ;  36  W.  B.  676  ;  16  Cox,  0.  a  403  ;  52  J.  P. 
582. 

On  an  indictment  in  two  counts,  the  first 
charging  the  prisoner  under  s.  4  of  the  Criminal 
Law  Amendment  Act,  1885,  with  an  attempt  to 
have  carnal  knowledge  of  a  girl  under  thirteen, 
the  second  charging  him  with  indecent  assault, 
the  evidence  of  the  girl,  though  not  given  on 
oath,  was  received  in  accordance  with  s.  4  of  the 
Criminal  Law  Amendment  Act,  1885,  and  was 
corroborated  by  other  material  evidenceas  there- 
in required.  The  judge  held  that  there  was  no 
evidence  of  the  offence  charged  in  the  first 
count,  but  that  with  respect  to  the  charge 
of  indecent  assault,  though  the  sworn  evi- 
dence was  in  itself  insufficient,  the  unsworn 
evidence,  if  admissible,  and  the  sworn  evidence 
taken  together,  constituted  sufficient  evidence 
to  be  left  to  the  jury,  and  he  directed  the  jnry 
to  take  into  consideration  both  the  unsworn  and 
the  sworn  evidence.  The  jury  convicted  the 
prisoner  : — Held,  that  the  unsworn  evidence  of 
the  girl  received  as  above  stated  was  not  ad- 
missible in  support  of  the  charge  of  indecent 
assault,  and  that  the  conviction  must  be  quashed. 
Beg.  T.  Wealand  (20  Q.  B.  D.  827)  coneiderttl. 
Beg.  V.  Pavl,  59  L.  J.,  M.  C.  138  ;  25  Q.  B.  D. 
202  ;  62  L.  T.  845  ;  38  W.  B.  704 ;  17  Cox.  C.  C. 
Ill;  64  J.  P.  677— C.  0.  B. 

 Evidence  of  Prisoner  on  Oath— Criminal 

Law  Amendment  Act,  1886.]— A  prisoner  was 
charged  under  48  k  49  Vict.  c.  69,  s.  5,  with 
having  ha^l  unlawful  intercourse  with  a  giri 
under  the  age  of  fourteen.  When  before  the 
justices,  he  gave  evidence  on  oath : —  Held, 
that  at  the  trial  his  statement,  as  made  on  oath, 
might  be  put  in  without  his  consent,  and  might 
be  used  for  or  against  him  ;  and  that  on  the 
charge  above  mentioned,  the  prisoner  might  be 
found  guilty  of  an  attempt  to  commit  the  ofleoce, 
the  case  being  within  the  proviBioas  of  the  14 
k  15  Vict.  o.  100,  8. 9.  Reg.  r.  Adamt,  50  J.  P. 
136. 

The  Criminal  Law  Amendment  Act,  1885  (48 
k  49  Vict.  c.  69),  s.  20,  renders  a  person  charged 
with  an  indecent  assault  a  competent  witness 
on  the  hearing  of  such  charge,  but  does  hoc 
apply  to  a  charge  of  common  assault.  The 
prisoner  was  tried  on  an  indictment  containing 
two  counts,  one  for  an  indecent  assault,  and 
another  for  a  common  assault,  and,  on  the 
hearing,  gave  evidence  on  oath  in  his  defeno& 
He  was  acquitted  of  the  charge  of  indecent 
assault,  but  convicted  of  the  common  assanlt : — 
Held,  that  his  evidence  being  legally  admissible, 
the  conviction  was  right.  Beg.  v.  Ouxn,  67  L.  J., 
H.  C.  46 ;  20  Q.  B.  D.  829  ;  58  L.  T.  780  ;  36 
W.  B.  576  ;  16  Cox,  C.  C.  897 ;  63  J.  P.  SSft— 
C.  C.  B. 

 Partionlan  of  Cnnplaint— Admiaiibility 

in  Eridenoe.] — In  support  of  a  charge  of  rape, 
attempt  to  i-ape,  i  ndecent  assault,  or  oUier  charge 
in  which  proof  of  non-conaent  is  a  material  ele> 
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ment  io  the  charge  under  investigation,  the 
whole  of  the  stRtement  by  the  prosecutrix 
containing  an  alleged  complaint,  made  as 
Bpeedilj  after  the  acts  complained  of  as  can 
reaaon&Uy  be  expected,  is,  so  far  as  it  relates  to 
the  ehaige  agunst  the  accnaed,  admissible  in 
evidence  as  piurt  of  the  case  for  the  prosecution, 
but  for  the  purpose  only  ot  enabling  the  jury  to 
judge  whetJier  her  conduct  was  consistent  with 
her  testimony  oflEered  1o  negative  consent  and 
affirm  that  the  acts  complained  of  were  against 
her  vrtU.  Beg.  v.  LiU^man,  6&  L.  J.,  M.  C.  Ida  ; 
[1896]  3  Q.  B.  167  ;  74  L.  T.  7S0 ;  44  W.  B. 
654  ;  18  Cox,  C.  C.  346  ;  60  J.  P.  SS6— G.  C.  B. 
See  Reg.  v.  Folleij,  60  J.  P.  569. 

Such  statement,  however,  is  not  admissible, 
nor  can  it  be  treated  as  any  evidence  of  the  acta 
complained  of.  and  evidence  of  such  acts  ought, 
strictly  speaking,  to  be  gives  before  evidence  of 
the  complaint  is  admitt^.  lb. 

The  lapse  of  time  between  the  committing  of 
an  offence  and  the  makiiig  of  a  statement  with 
r^rd  to  it,  not  in  the  prisoner's  presence,  is 
important,  and  when  counsel  for  the  prosecution 
proposed  to  open  and  put  in  evidence  such 
statements,  the  jodge'a  attention  should  first  be 
called  to  tilie  time  that  has  elapsed  since  the 
offence  was  committed  and  the  making  of  the 
statement.   Bey.  v.  Biuh,  60  J.  P.  777. 

 Of  Age  of  Girl.] — A  prisoner  was  charged 

with  carnally  abusing  a  child  under  ten,  on 
February  5, 1832.  To  prove  the  child  under  ten 
▼ears,  an  examined  copy  of  the  register  of  her 
baptism  on  February  9, 1822,  was  put  in,  and  her 
^uier  stated,  that  he  left  his  house  about  a  week 
before  the  9th  of  February,  1822,  his  wife  not 
being  then  confined  ;  and  that  on  his  return  on 
that  day  he  found  this  child,  and  wr.8  told  by  his 
wife's  mother  that  it  had  been  born  on  the  day 
before  ^— Held,  that  this  was  not  sufficieut  evi- 
dence of  the  elUld's  being  under  ten  years.  Bex 
V.  Wedge,  6  Car.  i  P.  298. 

A  mother  stated  that  a  child  was  ten  years  old 
last  March,  but  on  cross-examination  her  evidence 
as  to  the  knowledge  of  her  children's  ages  seemed 
byno  means  clear.  The  evidence,  thou^  objected 
to  as  too  ansatisfactory  to  leave  to  the  jury  on  a 
chu:^  of  carnally  knowing  and  abusing  a  girl 
under  the  age  of  twelve,  was  submitted  to  the 
jury,  who  found  that  the  girl  was  under  twelve, 
and  convicted  the  prisoner  o£  the  charge  : — Held, 
that  the  conviction  must  be  affirmed.  Beg.  v. 
Xiekolh,  16  L.  T.  466  ;  15  W.  B.  795  ;  10  Cox, 
C.  C.  476.  See  Beg.  v.  Hayet,  ante,  coLlu55. 

An  extract  from  a  raster  of  births  purport- 
ing to  be  signed  and  certified  by  a  deputy  super- 
intendent registrar,  as  the  person  in  whose 
custody  the  raster  book  is,  ia  admissible  in 
evidence  on  its  mere  production.  B£g.  v.  Weaver, 
43  L.  J.,  M.  C.  13 ;  L.  R.  2  0.  C.  85  ;  29  L.  T. 
544  ;  22  W.  R.  190 ;  12  Coi,  C.  C.  627. 

Trial— When  Jury  mayflnd  Auanlt  or  Attempt 

to  Commit.  ] — An  indictment  contained  one  count, 
charging  that  the  prisoner  in  and  upon  a  girl 
between  the  ages  of  ten  and  twelve  "  unlawfully 
did  make  an  assault  and  her  did  then  unlawfully 
and  carnally  know  and  abuse  against  the  form 
of  tbe  statute."  The  offence  of  carnally  knowing 
and  abusing  was  disproved,  but  there  was  evi- 
dence of  an  indecent  assault,  which  was  left  to 
the  jury,  who  found  the  prisoner  guilty  of  a 
common  assault : — Held,  that  the  indictment 
charged  an  assault  as  a  distinct  and  separable 


offence  and  that  the  conviction  was  good.  B^, 
V.  Guthrie,  39  L.  J.,  M.  C.  95  ;  L.  R.  1  C.  C.  241  ; 
22  L.  T.  485  ;  18  W.  B.  792  ;  11  Cox,  C.  C.  622. 

When  a  man  is  indicted  under  38  &  39  Vict, 
C.  94,  s.  3,  for  rape  upon  a  child  under  twelve 
years  of  age,  he  cannot  upon  that  indictment 
be  found  guilty  of  an  assault,  indecent  or  other- 
wise.   Beg.  v.  Catherall,  13  Cox,  C.  C.  109. 

On  an  indictment  for  carnally  knowing  and 
abusing  a  girl  under  ten,  the  prisoner  may  be 
acquitted  of  the  felony,  and  convicted  of  an 
assault.   Beg.  v.  Folkee,  2  M.  &  Rob.  460. 

Under  an  indictment  for  unlawfully  assaulting 
and  having  carnal  Imowledge  of  a  girl  between 
ten  and  twelve  years  of  age,  the  prisoner  may  be 
convicted  of  the  attempt  to  commit  that  offence. 
Reg.  V.  Byla^id,  18  L.  T.  538  ;  16  W.  R.  941  ;  U 
Cox,  C.  C.  101. 

Where  an  indictment  charged  the  defendant 
with  an  assault  and  an  intent  to  abuse  and  car- 
nally know  a  female  child : — Held,  that  he  might 
be  convicted  of  an  assault  to  abuse  her  simply,  as 
the  averment  of  such  intention  is  divisible.  Bex- 
V.  Dawion,  3  Stark.  62. 

On  an  indictment  for  an  assault,  &c.,  if  pene- 
tration is  proved,  the  prisoner  cannot  be  convicte<  t 
of  theattempt.  Beg.y.  Meh0lli,2Cox,  C.  C.  182. 

Semble,  on  an  indictment  for  carnally  knowing 
and  abusing  a  female  child  under  ten,  which, 
does  not  charge  any  assault,  the  prisoner  cannot 
be  convicted  of  an  assault  under  1  Vict.  c.  S'>, 
s.  11.    Beg.  V.  Holcn-ft,  2  Car.  &  K.  341. 

Upon  an  indictment  the  first  count  of  whichi 
cbaiged  the  prisoner  under  s.  5  of  the  Criminal. 
Law  Amendment  Act,  1885,  with'  nnlawfully 
and  carnally  knowing  a  girl  between,  the  ages  of 
thirteen  and  sixteen  years,  and  the  second  count 
of  which  charged  him  with  aa  indecent  assault 
upon  the  girl: — Held,  that  the  prisoner  could, 
be  convicted  of  a  common,  assault.  Btg.  v.. 
Boetoeh,  17  Cox,  C.  C.  700. 

—  Power  to  And  Verliot  of  Indoeont  ■ 
Atianlt.] — A  person  charged  with  rape  cannot 
under  section  9  of  the  Criminal  Law  Amendment 
Act,  1885,  be  convicted  of  the  misdemeanour 
created  by  s.  5,  sub-s.  1,  of  the  same  act 
if  more  than  three  months,  have  elapsed  since 
the  commission  of  the  offence.  Beg.  y.  Cbtton, . 
60  J.  P.  824. 

8.  Indecent  AssAtrtTS  on  Females. 

What  is.] — A  schoolmaster,  who  places  his . 
hands  indecently  on  the  person  of  a  female 
pupil,  is  guilty  of  an  indecent  assault,  although 
the  pupil  is  thirteen  years  of  age,  and  does  not 
make  any  actual  resistance.  Beg.  v.  if  6favaran^ 
6  Cox,  C.  C.  64. 

Bridonoo— AdmiuibiUty.] — Letters  rdating 
to  the  chai^  written  by  one  of  the  scholars  who 
is  examined  as  a  witness  for  the  prosecation, 

may,  on  her  denial  of  the  handwriti  ng,  be  proved 
and  given  in  evidence  on  the  part  of  the  de- 
fendant for  the  purpose  of  affecting  the  witness's 
credit,  and  showing  the  capacity  of  the  scholars 
to  conspire  to  make  a  false  charge  against  bim, 
althoi^h  the  proseontrbt  is  not  proved  to  have 
recelTed  tiie  letters,  or  had  any  knowledge  of 
their  contents.  lb. 

 Ooatradioting  Proseeatrix.]— A  prosecu- 
trix of  an  indictment  of  an  indecent  assault,  on 
which  the  facta  alleged  -amoontod,  in  substance. 
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to  an  attempt  at  rape,  was  aaked  in  cross-exami- 
nation whether  she  had  not  previougly  had 
xwQuectioD  with  a  man  other  than  the  prisoner, 
and  denied  it: — Held,  that  she  could  not  be 
eontradioted.  Seg.  t.  Belmet,  41  L.  J.,  M.  C. 
12  ;  L.  B.  1  C.  C.  884  ;  85  L.  T.  669  ;  20  W.  R. 
122 ;  IS  Cox,  C.  0. 137.  And  tee  eases,  ante,  ool. 
3666. 

SSbet  of  Consent.] — See  cases,  ante,  col.  1464. 

4.  Fboocbing  Difilement  of  Oibls. 

At  Oommos  Law.] — A  conspiracy  to  procnre 
'by  false  pretences,  false  representations,  and 
other  fritadulent  means,  a  young  girl  to  have 
illicit  caxnal  connection  with  a  man,  is  a  mis- 
demeanour at  common  law.  Itrg.  t.  Mears, 
2  Den.  C.  0.  79  ;  T.  &  M.  414  :  20  I*  J.,  M.  C. 
S9 ;  16  Jar.  66  ;  4  Cox,  C.  0.  425. 

AMnotion  of  Girls  onder  Xishtoen— "  Talcing 
■or  eansing  to  be  taken."]— Where  a  girl, 
under  the  age  of  eighteen,  has  not  been  taken 
against  her  will  out  of  the  possession  of  her 
father  or  mother,  or  of  the  person  having  the 
lawful  care  or  charge  of  her,  it  is  necessary, 
in  order  to  convict  a  person  charged  with  an 
ofiencc  under  s.  7  of  the  Criminal  Law  Amend- 
ment  Act,  1886  (48  tc,  49  Vict,  c  69),  in  respect 
•of  such  girl,  to  prove  that  the  girl  left  such 
possession  in  consequence  of  persaasious,  induce- 
ments, or  blandishments  hela  out  to  her  by  t^e 
prisoner.  Seg.  r.  Meniere,  16  Cox,  0.  C.  257. 

 bowlodge  of  PilioneT.]— Where  a  per- 

Bon  is  charged  with  abducting  a  girl  under 
eighteen,  it  is  a  suiBclent  defence  if  at  the  moment 
of  taUng  her  oat  of  lawful  custody  he  had  reason- 
able cause  to  believe  that  she  was  of  the  age  of 
eighteen,  though  he  did  not  inquire  as  to  her  age 
until  after  he  had  taken  her  out  of  such  law^ 
ciistody,  bat  before  abduction  was  complete. 
Rtg.  T.  Packer,  16  Cox,  C.  C.  57. 

 Possession  of  Father.] — It  is  a  question 

for  the  jory  whether  at  the  time  of  the  alleged 
abduction  the  girl  was  in  the  possession  of 
her  father.   R^g.  v,  Maee,  50  J.  P.  776. 

Upon  an  imlictment  noder  48  &  49  Viet.  c.  69, 
B.  7,  for  taking  or  causing  to  be  taken  a  girl  ont 
at  the  possession  of  her  father,  it  was  proved 
that  at  tb.e  time  the  alleged  offence  was  com- 
mitted the  girl  was  employed  as  a  barmaid  at  a 
distance  from  her  father's  house : — Held,  that 
she  was  ucder  the  lawful  charge  of  her  employer, 
and  not  in  the  possession  of  her  father,  and  that, 
therefore,  the  prisoner  could  not  be  convicted  of 
the  office  with  which  he  was  charged.  Ay.  v. 
Henkere,  snpn. 

I 

Suffering  Qix\  under  Sixteen  to  be  on  Pre. 
mises  for  Purpose  of  being  eamally  known.] 

The  prisoner  was  convicted  under  the  6th  section 
ol  the  Crimioal  Law  Amendment  Act,  1886,  of 
knowingly  sofEering  a  girl  under  sixteen  to  be 
on  premises  for  the  purpose  mentioned  in  that 
section.  The  girl  in  question  was  the  prisoner's 
daughter,  and  the  premiaes  in  respect  of  which 
the  charge  was  made  were  her  home  where  she 
resided  with  the  prisoner  :— Held,  that,  notwith- 
standing the  above-ment4(»ied  circumstances, 
-  the  amvietion  was  good.  Aw.  t,  Webiter,  55 
.L.  J.,  H.  0.  68  ;  16  Q.  B.  D.  184  ;  58  L.  T.  824  ; 


34  W.  E.  324  ;  16  Cox,  0.  0.  776 ;  50  J.  P.  45*- 


Oocnpler  of  House  permitting  Immorality 
therein.] — It  is  not  neoessarily  an  offence,  vncbsr 
section  6  of  the  Criminal  Law  Amendment  Act, 
1886,  for  the  occupier  of  a  house  to  permit  a 
man  who  has  sedaced  her  daughter  to  come  on 
the  premises  to  rep^t  the  immoral  iotercouree, 
in  order  to  obtain  evidence  to  ensure  his  convic- 
tion for  carnally  knowing  her  daoghtar.  Beg.v. 
MeHhyr  Tydvil  JJ.,  10  B.  189. 

IndietaBmt— Palse  Pretonoes  sot  ont,  not 
negatived.]  —  In  an  indictment  under  s.  S, 
sub-e.  2,  of  the  Criminal  Law  Amendmoit 
Act,  1885,  the  false  pretences  if  set  out  need  not 
be  specifically  negatived.  Beg.  t.  Clarke.  59 
J.  P.  248. 


J.  SUICIDES  AND  SELF-MAIMING. 

Attempt  to  Commit  Bniclde.]— An  attempt  to 

commit  suicide  ];>  a  misdcmeanoor  at  comsKBi 
law.   Beg.  v.  Devdy,  6  Cox,  C.  0.  463. 

—  Mset  of  DnnkaDnen.] — ^The  question 
for  the  jury  is,  whether  the  prisoner  had  a  mind 
capable  of  contempLiting  the  act  charged,  and 
whether  he  did,  in  fact,  intend  to  take  away  his 
life.  /*. 

The  mere  fact  of  drunkenness  is  no  excuse 
for  the  crime ;  but  it  is  a  material  fact  for  the 
jury  to  consider,  before  craning  to  the  ccmclnsion 
that  the  prisoner  really  intended  to  destroy  his 
life.  lb. 

 Where  Triable.]— Suicide  is  not  murder 

within  24  &  25  Yict.  c  100,  ss.  11— 15,and  there- 
fore attempting  to  commit  suicide  is  a  miade* 
meanoor  triable  at  quarter  sessions.  Beg.  v. 
Burgeee,  L.  ft  C.  266  ;  32  L.  J.,  M.  C.  55  :  7  L. 
T.  472 ;  11  W.  a  96  ;  9  Cox,  C.  0,  247. 

Agreement  to  Cmuiit  Suicide.]  —  If  two 

persona  enter  into  an  agreement  to  commit 
suicide  tc^ther,  and  the  means  employed  to 
produce  death  prove  fatal  to  one  ou^,  the 
survivor  is  gnilty  of  murder.  Ba.  v.  Jeeeap,  16 
Cot,  C.  0.  204.  S.  P.  Beg.  v.  Aliten,  8  Carrit  P. 
418. 

Maiming,] — A  party  who  maims  himself,  or 
procures  another  to  do  it  for  him,  so  that  he 
may  be  better  enabled  to  beg,  or  to  prevent 
himself  from  being  pressed  for  a  soldier,  is 
liable  to  fine  or  Imprisonment  at  common  law. 
Bex  V.  Wright,  1  East,  P.  C.  396. 

So  is  the  partr  by  whom  it  b  effected  at  the 
other's  desire.  lb. 


in.  coNSPiBAcr, 

1.  ^natie,\m. 

2.  For  what  Indictment  liet, 

a.  Oenerally,  1566. 

b.  Trade  Combinations,  1671. 
8.  Indietment. 

a.  Who  Indictable,  1676. 

ft.  Form  of,  1576. 
4.  Partiadare  ef  Overt  Aete,  IbSO. 
fi.  Ecidenee,  1581. 
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6.  Tmaand  Verdict,  1587. 

7.  JVno  IWof,  1589. 

1.  What  is. 

Daflaitioii  —  Iqjnrj  to  an  IndiTiduI  not 
smonnting  to  a  CrinM.]— The  tenn  conspiracy 
la  dlTiriUe  into  three  neads: — lat,  where  the 
end  to  be  attained  ia  In  itaeU  a  crime;  Snd,  where 
the  object  is  lawful,  bnt  the  means  to  be  re- 
sorted to  are  unlawful ;  3rd,  where  the  object 
ia  to  do  an  injury  to  a  third  party  or  a  claas, 
though  if  the  wrong  were  inflicted  by  a  single 
Individual,  it  would  be  a  wrong  and  not  a  crime. 
i2<V.  V.  Pamell,  14  Cox,  C.  C.  608. 

Consant— Intention  prior  to  Agreement.]— A 

conspiracy  cannot  exist  without  the  consent  of 
two  or  more  persons,  and  their  agreement  is  an 
act  in  advaQcement  of  the  intention  which  each 
of  them  has  conceived  in  his  mind.  Muleahy 
T.  Beg.,  L.  B.  8  H.  L.  306.  S.  C,  It.  B.  1  C.  L. 
18. 

Ho  Overt  Act  neeeaiary.]  —  The  offence  of 
conspiracy  Is  rendered  complete  by  the  bare 
engagement  and  association  of  two  or  more 
wsnam  to  break  the  law,  without  any  act  being 
done  in  pnrsnance  thereof  by  the  coaspirators. 
(yCtmnett  v.  Beg.,  11  01.  &  F.  16  ;  9  Jar.  25  ; 
1  Cox,  G.  0. 418. 

2.  Fob  what  Indictmbkt  ubs. 
a.  Oenwrnlly. 

To  IndvM  Fmen  to  bMome  Inwtitvte.] — An 

indictment  for  conspiracy  at  common  law  will 
lie  for  enticing  a  young  woman  under  age  to 
leave  her  father's  house  and  live  in  fornication 
with  one  of  the  defendants ;  and  concerting 
measures,  with  her  own  approbation,  to  carry 
tier  off  uid  conceal  her  for  that  purpose.  Bex 
T.  Grey  {.Lord),  1  East,  P.  C.  460. 

Prisoners  were  found  guilty  upon  an  indict- 
ment charging  them  with  conspiring  to  solicit, 
persuade,  and  procure  an  uimiarried  girl,  of  the 
age  of  seventeen,  to  become  a  common  proeti* 
tute,  and  with  having  in  pursuance  of  that 
o(Hiq>imC7,  solicited,  incited  and  endeavoured 
to  procure  her  to  become  a  common  prostitute  : 
— Held,  that  aJthough  common  prostitution  was 
not  an  indictable  offence,  it  was  unlawful,  and 
the  indictment  therefore  good,  without  averring 
that  the  prosecutrix  was  a  chaste  woman  at  the 
time  of  the  conspiracy.  Reg.  v.  Svwell,  4  F. 
AF.160. 

Two  women  Induced  a  gtrl  of  fifteen,  who  had 
left  her  place  as  a  servant,  to  go  to  their  house, 
■one  of  tnem  pretending  that  she  had  known  her 
deceased  parents,  and  saying  that  she  would  keep 
her  \intil  got  a  place,  and  that  they  both 
would  assist  her  in  getting  one.  They  were 
both  women  of  bad  character,  and  the  place 
where  they  resided  was  a  house  of  ill-fame.  It 
-was  false  that  they  or  either  of  them  had  known 
-the  parents  of  the  prosecutrix,  and  they  took  no 
steps  whatever  to  get  her  a  place,  bnt  urged  her 
to  have  recourse  to  prostitution.  They  intro- 
.dnced  a  man  to  her,  and  attempted,  by  persua- 
sion, and  holding  out  prospects  of  money,  to 
indnce  her  to  consent  to  illicit  connection  with 
him.  She  refused  to  consent,  and  declared  her 
intention  of  quitting  the  house  ;  the  prisoners 
j«fiue4  to  give  ha  up  hex  clothes,  and  she  left 


without  them : — Held,  that  they  were  rightly 
convicted  of  conspiracy,  and  that  they  ml^t 
have  been  indicted  for  the  offence  at  common 
law.  Beg.  v.  ^fearg,  2  Den.  C.  C.  79 ;  T.  &  M. 
414  ;  20  L  J.,  M.  C.  69  ;  15  Jar.  66  ;  4  Cox,  C.  0. 
425. 

An  informatiou  will  be  granted  for  a  con- 
spiracy by  a  master,  an  attorney,  and  a  genUe- 
man,  to  assign  over  a  female  apprentice,  by  her 
own  consent  for  the  purpose  of  prostitution. 
Bex  V.  Delatal,  3  Burr.  1434  ;  1  W.  BL  410 ; 
439. 

To  Mttrdar  by  dUbrent  Komi.]— A  design  by 

two  persona,  by  different  means,  to  murtler  a 
child  of  which  a  woman  is  pregnant,  and  ex- 
pects soon  to  be  delivered,  is  sufficiently  proxi- 
mate to  be  the  subject  of  a  conspimcy.  Mm.  v. 
Banki,  12  Cox,  C.  C.  393. 

To  Tiolato  Frortdou  of  Statnto.]— An  indict- 
ment for  conspiracy  to  vioLtte  the  provisions  of 
a  statute  will  lie  after  the  repeal  of  such  statute, 
for  an  offence  committtil  before  the  repeal. 
Reg.  V.  TluiiiiptoH,  10  Q.  U.  832  ;  Dears.  C.  C.  3 ; 
20  L.  J.,  M.  C.  183  ;  51  Jur.  453. 

Where  ipeoial  Pnnrliion  In  Btatnte.] — An  in- 
dictment for  a  conspiracy  at  common  law  will 
lie  against  two  or  more  persons  for  conspiring  to 
commit  an  offence  for  which  special  provision  Is 
made  by  statute.  Beg.  v.  Bmtn,  12  Cox,  C.  G. 
316. 

To  enfioroe  by  Legal  Proeeis  Payment  of  Pre- 
tendsd  Debt.] — ^Where  a  money-lender  and  an 
attorney  combine  together  to  enforce  by  legal 
process  payment  of  sums  they  know  not  to  be 
due,  ana  nlsely  represent  them  to  be  due,  in 
order  to  obtain  payment,  they  were  liable  to  be 
convicted  for  conspiracy  to  denand  the  borrower. 
Beg.  T.  Taylcr,  15  Cox,  C.  C.  265,  268. 

To  Indnee  a  Person  to  forego  Legal  Claim.] 

— An  indictment  will  lie  for  conspiring  by  false 
representations  of  fact  to  induce  a  person  to 
forego  a  claim,  although  the  result  of  such  con- 
spiracy ia  not  to  deprive  him  of  his  right  to 
enforce  payment  thereof  by  action.  Beg,  v.  Qtr' 
lisle,  Dears.  C.  C.  337  ;  2  C.  L.  E.  479 ;  23  L.  J., 
M.  C.  109  ;  18  Jur.  S86  ;  2  W.  B.  412  ;  6  Cox, 
C.  C.  366. 

To  eanse  Bono  to  bo  Pmohssod-  ■Contraot]— 

A.  and  B.,  in  concert  with  each  other,  falsely 
pretended  to  C.  that  a  horse  which  they  had 
for  sale  had  been  the  pr(^rty  of  a  lad^  de- 
ceased, and  was  then  the  property  of  her  sister, 
and  was  not  then  the  property  of  any  horse- 
dealer,  and  that  the  horse  was  quiet  to  ride 
and  drive,  and  by  these  misrepresentatione  In- 
duced 0.  to  purchase  the  hone : — Held,  that 
they  were  indictable  for  conspiracy,  although 
the  money  was  to  be  obtained  through  the 
medium  of  a  contract.  B/'g.  v.  Xearlck,  D. 
4  M.  208  ;  6  Q.  B.  49  ;  12  L.  J.,  M.  C.  135  j  7 
Jur.  848. 

To  obtain  Beward  for  Appointment  to  Offlee.] 

— An  indictment  will  lie  for  a  conspiracy  to 
obtain  money  as  a  reward  for  an  appointment 
to  an  office  under  gorenunent.  Bea  v.  FoU- 
man,  2  Camp.  229  ;  11  R.  B.  689. 

For  Sale  and  Tranifftr  of  Bailway  Tiekot]— 

On  an  indictment  for  conspir.icy  for  the  ' 
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and  transferring  of  a  railway  excursion  ticket, 
not  tauisferable ; — Held,  that  tbe  pristmeni 
must  be  acquitted,  unless  there  was  a  previous 
concert  between  tbem  to  obtain  the  ticket  for 
the  porpoM  of  Its  being  fraudulently  used. 
Iteg.  Y.  Abtoton,  IF.kF,  498. 

Xo  Promu*  a  Karriage.] — conspincy  to 
procure  a  marriage  between  poor  persons  of  dif- 
ferent parishes,  for  the  purpose  of  exonerating 
the  parish  of  the  woman  and  charging  the  other 
parish,  is  not  an  indictable  offence,  unless  the 
parties  were  nnwilling  to  marry,  or  some  forcible 
or  fraudulent  means  of  bringing  about  the 
mairiaee  were  resorted  to.  B^se  v.  Seward,  3 
N.  kU.  867  ;  1  A.  &  E.  706  ;  3  L.  J.,  M.  C.  103. 
Sre  alto  Rex  v.  Omptm,  Cnltl.  246 :  Bex  v. 
Jleibfvt,  2  Ld.  Ken.  466;  Bex  t.  Tarrant,  i 
Burr.  2106  ;  Bex  v.  WaUon,  1  WiU.  41. 

T»  Exoaenta  from  Kaintaining  Pauper.]— 

A  conspiracy  to  exonerate  from  the  prospective 
burthen  ot  maintaining  a  pauper,  not  at  the  tirae 
actnally  chargeable,  and  to  throw  tbe  burthen 
Qpon  another  pariah,  bv  means  not  in  thanselves 
unlawful,  is  not  indictable.  lb. 

To  obtain  Title  to  Estate.]— A  conspiracy  by 
a  female  servant  and  a  man  whom  she  induced 
to  personate  her  master  and  marry  her,  in  order 
to  errand  her  master's  relations  of  a  part  of  his 
prwerty  after  his  death,  is  a  conspiracv.  Bex 
V.  JfefrtJUVN,  1  Leach,  C.  C.  87 ;  2  East  P.  C. 
1010. 

To  lAargo  False  Taet.] — Oettir^  money  out  of 
a  man  by  conspiring  to  charge  him  with  a  false 
tact  is  indictable  as  a  conspiracy,  whether  the 
fact  charg^  is  criminal  or  not  in  itself.  Bex  v. 
Bipiai,  1  W.  BL  368  ;  8  Burr.  1320. 

Agnemont  between  Brokon  at  Anetiini.] — 

If  brokers  agree  together,  before  a  sole  by  auc- 
tion, that  one  only  of  them  should  bid  for  each 
article  sold,  and  that  all  articles  thus  bought  by 
any  of  them  should  be  sold  again  among  them- 
selves at  a  fair  price,  and  the  difference  between 
the  auction  price  and  the  fair  price  divided 
among  them  ;  this  is  a  conspiracy  for  which  they 
are  indictable.   Levi  v.  Levi,  6  Car.  &  P.  239. 

Mook  Anotioni.] — A  mock  auction  with  sham 
bidders,  who  pretend  to  be  real  bidders,  for  the 
purpose  of  selling  goods  at  prices  grossly  above 
their  worth,  is  an  offence  at  common  law,  and 
persons  Mding  and  abetting  such  a  procecdtug 
may  be  indicted  for  a  conspiracy  with  intent  to 
de&aud.  Beg.  r.  LewU,  11  Cox,  C.  C.  101. 

To  extort  llonsy.]— A  conspiracy  to  extort 
money  is  Iper  se  an  offence  at  common  law,  and 
need  not  be  chai^red  to  be  attempted  by  unlawful 
means.  Bex  v.  Soiling  berry,  6  D.  &  B.  345  ;  4 
B.  &  C.  829  ;  3  L.  J.  (0.s.)  K.  B.  226. 

To  obtain  Ooodi  without  intention  of  paying 
for  them.] — ^A,  obtaiued  goodR  on  credit  at  B.'s 
suggestion.  In  order  that  A.  might  sell  them  to 

B.  belov  their  value,  B.  aiding  A.  as  a  referee, 
and  giving  him  a  clutracter.  The  evidence  was 
sixch  that  B.  must  have  known  that  A.  was  get- 
ting tia  gooda  without  any  intention  of  paying 
for  them  : — Held,  that  B.  was  guilty  of  cotin>ir- 
ing  with  A.  to  defraud.   Beg.  t.  Orman,  14  Cox, 

C.  C.  381. 


Sale  of  Ooodi  I17  Berraat  «t  leu  fhia  Amtke- 
riieil  PtIoo— Bribe  to  Berrant]— A  servant  who, 

in  order  to  make  a  profit  for  himself,  sells  his 
master's  goods  at  leas  than  their  proper  market 
value,  thereby  defrauds  his  master  of  the  stun 
which  represents  the  difference  between  the 
value  of  the  goods  and  the  price  at  which  the 
servant  has  sold  them.  Where  therefore  a  per- 
son was  indicted  tor  soliciting  a  servant  to  con- 
spire to  cheat  and  defraud  his  master,  and  it  was 
proved  that  such  person  had  offered  a  bribe  to 
the  servant  as  an  inducement  ta  him  to  sell  cer- 
tain goods  of  his  master  at  less  than  their  v^ue  : 
— Held,  that  he  mifrht  properly  be  convicted  of 
such  conspiracy.  Reg.  v.  Ih  Jtromnu,  66  L.  T. 
301  ;  17  Cox,  C.  C.  492  ;  B6  J.  P.  682— C.  C.  E. 

To  Obitmot  Conne  of  Joatlee.]- An  agree- 
ment with  other  persons  by  a  witness  who  has 
been  bound  over  to  proeecute  and  give  evideuce 
on  an  indictable  misdemeanour,  not  to  appear  on 
the  trial,  is  an  indictable  offence,  as  being  an 
agreement  to  obstruct  the  doe  course  of  law  and 
justice.  The  indictment  may  f^ege  that  to  have 
been  the  defendants'  object,  ^though  their  im- 
mediate intention  had  no  reference  to  the 
obstruction  of  justice,  but  was  simply  to  extricate 
themselves  from  a  difficulty,  and  thfe  defeat  of 
justice  was  merely  the  effect  of  the  conspincy. 
Beg.  V.  Uamji,  6  Cox,  C.  C.  167. 

Sale  of  Ooodi— Bankraptoj.]— A  conspiracy 
by  traders  to  dispose  of  their  goods  in  contem- 
plation of  bankruptcy,  utith  intent  to  defraud 
the  creditors,  is  an  indictable  offence  at  conunon 
Uw.   B^.  T.  ffail,  1  F.  ft  F.  83. 

T9  Commit  Treopais.]— Batan  indictment  will 

not  lie  for  a  conspiracy  to  commit  a  mere  dvil 
trespass.   Rex  v.  Turner,  13  East,  228. 

Beprivation  of  Offloe.] — Nor  tot  a  conspiracy 
to  deprive  a  man  of  an  office  under  an  illegal 
trading  company.  Rex  v.  Stratton,  1  Camp. 
649,  n. 

To  Fix  PrioB  of  Goods.]— An  information  will 
be  graiUeil  for  a  combination  to  fix  the  price  of 
solt.   Rex  V.  jVtfrm,  2  Ld.  Ken.  300. 

Fraudulent  FabricatiOB  of  Sharer] —If  per- 
sons conspire  to  fabricate  shares  in  addition  to  the 
limited  number  of  which  a  company,  according 
to  its  rules,  consists,  in  order  to  sell  them  as 
good  shares,  they  may  be  indicted  for  it,  not- 
withstanding any  imperfection  in  the  CHiginal 
formation  of  the  company.  Bam  t.  Mitt,  3  Car. 
ft  P.  621. 

To  raise  Price  of  Stocks.] — It  is  an  indictable 
offence  to  conspire  on  a  particular  day  by  false 
rumours,  to  raise  the  price  of  the  public  govern- 
ment funds,  with  intent  to  injure  the  subjects 
who  should  purchase  on  that  day.  Rex  v.  Be 
Berenger,  3  M.  &;  S.  68  ;  16  R.  R.  415. 

To  make  Xarket  for  Shares.] — An  agreement 
between  two  or  more  persons  to  induce  would- 
be  buyen  of  shares  fn  a  company,  contrary  to 
the  fact,  to  believe  that  there  was  a  market  for 

the  shares,  and  that  the  shares  were  of  greater 
value  than  they  really  were,  is  an  illf^ 
transaction,  and  can  be  made  the  subject  of  an 
indictment  for  conspiracy.  Scott  v.  Brtte». 
61  L.  J.,  Q.  B.  738;   ^^893]   2  Q.  B.  7»; 
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4  B.  42 ;  67  L.  T.  783  ;  41  W.  E.  116  ;  57  J.  P. 
213— C.  A. 

To  eanse  Slutres  to  be  qaoted.] — Directors 
-and  promoters  of  a  company  called  the  Eupion 
Fuel  and  Oas  Company,  Limited,  were  indicted 
'  ior  conspiring  to  induce  the  committee  of  the 
Stock  Exchange,  contrary  to  the  true  intent  of 
-the  rules  of  the  Stock  Exchange,  to  order  a  quo- 
tation of  the  Bharc3  of  the  company  in  their 
official  list;  "and  thereby  to  induce  and  per- 
suade divers  li<^  subjects  of  our  lady  the  Queen, 
who  should  theroifter  bt^  and  sell  the  shares  of 
the  company,  to  believe  that  the  company  was 
duly  formed  and  constituted,  and  ha<l,  in  all 
respects,  complied  with  the  rules  and  regulations  '* 
of  the  Stock  Exchange  "so  as  to  entitle  the  com- 
pany to  have  their  shares  quoted  on  the  official 
iist  of  the  Stock  Exchange"  :— Held,  that  the 
indictment  was  good  after  verdict ;  as  the  court 
would  take  judicial  notice  of  the  fact  that  the 
-shares  were  intcmled  to  be  bought  and  sold  on 
*he  Stock  Exchange,  and  it  was  a  necessary  in- 
ierence  from  the  indictment  and  verdict  that  the 
intention  of  the  conspirators  was  to  induce  the 
public  to  act  on  the  belief  that  the  company  had 
fiGen  dnl^  constituted,  and  to  deal  in  the  shares 
of  the  company ;  and  consequently  that  the  in- 
tention of  the  conspirators  was  to  defraud  and 
■cheat  the  buyers  and  sellers  of  shares.  Jleg.  v. 
Atpinall,  46  L.  J.,  M.  0. 145  ;  2  Q.  B.  D.  48  ;  36 
L.  T.  297  ;  26  W.  B.  383 ;  18  Cox,  0.  C.  &63 
— C.A. 

To  iime  TalM  Btluwe-Bluat  or  ?roipwtu.] 

— The  directors  of  a  joint-stock  bank,  Imowing 
j  t  to  be  in  a  state  of  insolvency,  issued  a  balancc- 
■sheet  showing  a  profit,  and  thereupon  declared  a 
4iividead  of  six  per  cent.  They  also  issued  ad- 
vertisements inviting  the  public  to  take  shares 
apon  the  faith  of  their  representations  that  the 
bank  was  in  a  flourishing  condition.  On  an 
•ex  oEBcio  information  filtd  by  the  attorney- 
general,  they  were  found  guilty  of  a  con- 
spiracy to  defraud.  Reg.  v.  Brown,  7  Cox, 
G.  C.  442.  S.  sub  nom.  Reg.  v.  Hda'tle,  1 
F.  &  F.  213. 

Though  some  of  the  directors  were  aware  of 
■the  xDscdvent  state  of  the  bank,  and  concurred  in 
the  balance-sheet  and  the  dividend  with  a  view 
to  induce  persons  to  retain  or  to  purchase  shares 
in  the  bank  in  the  hope  or  even  belief  that  they 
might  thereby  rescue  the  bank  from  its  difficul- 
ties, they  were  in  point  of  law  guilty  of  the 
•offence  charged  ia  iha  information.  I  i. 

With  regard  to  the  manager,  who  was  also  in- 
cluded in  the  information,  held,  that  it  was  no 
■ezcnse  that  he  was  the  mere  servant  of  the  di- 
rectors,  for  though  under  certain  circumstances 
the  servant  may  not  be  criminally  liable  for  what 
tie  does  under  his  master's  orders,  in  this  case, 
iie,  £n»n  the  beginning,  exercised  the  cixiet 
■control  over  all  the  affairs  and  transactions  of 
the  bank,  lb. 

Semble,  that  it  would  have  been  sufficient  to 
sustain  the  charge  against  all  the  defendants  to 
show  that  tfie  bank  was  insolvent  to  their  know- 
kdge,  and  that  they  knowing  it  to  be  so,  con- 
curred in  patting  forth  a  false  balance-sheet, 
jepresenting  it  to  oe  In  a  prosperoos  condition  in 
order  to  lead  the  public  to  continue  to  confide  in 
it.  lb. 

The  declaration  of  a  dividend  and  issue  of 
new  shareij  in  an  insolvent  state  was  fraudulent, 
.  if  they  knew  of  the  insolvency,  bat  the  purchase 


of  shares  in  the  bank  with  the  money  of  the  bank, 
in  onler  to  keep  up  its  credit,  was  fraudulent, 
whether  or  not  they  knew  of  the  insolvency,  lb. 

If  they  knew  that  debts,  hopelessly  bail,  were 
include  in  the  balance-sheet  as  assets,  and  the 
reserve  fund  set  apart  for  bad  debts  was  insuffi- 
cient to  meet  them,  this  was  evidence  that  the 
balance-sheet  was  fraudulent,  even  although  it 
was  usual  to  enter  bad  <lebt,s  as  assets,  it  beii^ 
also  usual  to  write  them  oCE  when  found  to  be 
hopeless,  Ih. 

Evidence  that  the  defendants  knew  the  true 
state  of  affairs  sufficed  to  show  that  the  books 
representing  otherwise  were  false  to  their  know- 
ledge, and  althou<;h  the  b.ilance-shcet  tnily 
represented  the  books,  it  wa.s  fraudulent.  lb. 

Any  evidence  tending  to  show  that  they  knew- 
the  true  state  of  affairs,  whether  or  not  they 
were  implicated  in  particular  transactions,  was 
admissible  against  them,  lb. 

On  an  indictment  against  a  manager  and 
secretary  of  a  bank,  containing  counts  charging 
them  with  making  and  publishing  false  state- 
ments of  the  affairs  of  the  bank,  and  conspiring 
together  to  do  80,  the  prosecutors  were  put  to 
elect  on  which  counts  they  would  rely,  and 
having  elected  to  re^  on  the  counts  for  con- 
spiracy : — Hdd,  that  it  was  not  enough  to  prove 
that  the  defendants  made  and  put  forth  false 
statements  intended  and  calculated  to  deceive, 
unless  they  had  entered  into  a  precedent  and 
fraudulent  conspiracy  to  do  so.  Beg.  v.  Suroh, 
iF.&F.  407. 

The  principal  count  relied  upon  not  stating  an 
intent  to  defraud  any  particular  parties : — Held, 
that,  though  there  were  auditors  whose  duty  it 
would  be  to  discover  any  frauds,  that  was  no 
answer  to  the  prosecution,  if  the  defendants 
were  parties  to  such  a  conspiracy  to  deceive 
them  and  the  directors.  But,  on  the  other  hand, 
the  jury  were  told  that  evidence  that  the  direc- 
tors were  privy  to  all  that  was  done  was  very 
material,  irith  a  view  to  negotiate  such  con- 
^iracy  on  the  part  of  the  defendants,  to  deceive. 

On  an  indictment  for  conspiracy  to  cheat  and 
defraad  the  public  by  means  of  the  circulation 
of  a  false  prospectus,  to  induce  them  to  take 
shares  in  a  worthless  company,  the  doctrine  laid 
down  by  Lord  EUenborough  as  to  conspiracy  in 
Itex  V,  De  Berenger  (3  M.  &  8.  67),  upheld  and 
applied,   Reg.  v.  Guraey,  11  Cox,  C.  C,  414. 

To  defraad  Partner.] — ^A  fraudulent  agree- 
ment by  a  member  of  a  partnership  with  third 
persons,  wrongfully  to  deprive  his  partner  by 
false  entries  and  by  false  documents  of  all  in- 
terest in  somo  of  the  partnership  property  on 
taking  accounts  for  the  division  of  the  property 
on  the  dissolution  of  the  partnership,  is  a  con- 
spiracy, although  the  offence  was  completed 
before  the  passhig  of  31  &  33  Vict.  c.  116,  by 
which  a  partner  can  be  criminally  convicted  for 
feloniously  stealing  partnership  property.  Reg. 
v.  Warburton,  40  L.  J.,  M.  C.  22  ;  L.  E,  1  C.  0. 
274  J  23  L.  T.  473  ;  19  W.  B.  165 ;  II  Cox,  0.  0. 
584. 

Xffut  of  btontion  of  Froieentor  to  deftand.] 

— ^Three  persons  being  in  a  public-house  with  the 
prosecutor,  one  of  them,  in  concert  with  the 
other  two,  placed  a  pen  case  on  the  table  and 
left  the  room.  Whilst  he  was  absent,  one  of  the 
two  remaining  took  the  pen  out  of  the  case,  and 
put  a  pin  in  its  place,  and  the  two  induced  the 
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proaecotor  to  bet  with  the  other,  when  he  re- 
turned into  the  room,  that  there  was  no  pen  in 
the  case,  and  the  prosecutor  staked  50«.  On  the 
pencil  case  being  turned  up,  another  pen  fell 
in'o  the  prosecutor's  hand,  and  the  three  took 
the  money : — Held,  that  the  evidence  supported 
a  conviction  upon  a  coont  charging  the  three 
Trith  conspiring  by  false  pretences  and  fraudu- 
lent devices  to  cheat  the  prosecutor  of  his  money, 
although  it  appeared  that  he  had  the  intention 
of  cheating  one  o£  the  three  if  he  could.  Reg. 
V.  Hudson,  EeU.  C.  C.  263  ;  29  L.  J.,  M.  C.  145  ; 
6  Jur.  (H.S.)  666 ;  2  L.  T.  263 ;  8  W.  II.  421  ; 
8  Cox,  C.  0.  805. 

b.  Trade  Oomblnatlona- 

Here  Fersaasion  not  to  Work  ioanfflcient.] — 

On  an  indictment  under  6  Geo.  4,  c.  129,  s.  for 
conspiracy  to  force  workmen  to  leave  their  em- 
ployment, the  evidence  bein^  that  the  defen- 
dants merely  waited  outside  the  place  where  the 
workmen  were  employed  and  trieil  to  induce 
them  not  to  work  there,  and  that  tlieir  conduct 
was  civil  and  peaceable  : — Held,  that  the  ques- 
tion was,  whether  they  had  endeavoured  to 
control  the  free  action  or  overcome  the  free  will 
of  the  workmen  by  force  or  intimidation.  If 
there  had  been  merely  persuasion,  no  matter 
what  the  consequence  of  it  was,  peaceable  and 
unaccomimnied  by  menace  or  violence,  this 
would  not  render  the  defendants  amenable  to 
criminal  justice  on  such  charge,  they  being  then 

frotectcd  by  22  Vict.  c.  34.  Hm.  v.  Shepherd, 
I  Cox,  0.  0.  325. 

A  conspiracy  to  obetmct  a  manufacturer  in 
ctorring  on  his  business,  by  inducing  and  per- 
suading workmen  who  had  been  htretl  by  him  to 
leave  his  service,  in  order  to  force  him  to  raise 
his  rate  of  wages,  or  to  make  an  alteration  in  the 
mode  of  conducting  and  carrying  on  his  trade, 
is  an  imlictablc  offence  ;  and  an  agreement  to  in- 
duce and  persuade  workmen,  under  contracts  of 
servitude  for  a  time  certain,  to  absent  themselves 
from  such  service,  is  an  indictable  offence, 
although  no  threats  or  intimidation  are  proved, 
or  any  ulterior  object  averred.  Jieg.  v.  Bv^dd, 
&  Cox,  C.  C.  404. 

Workmen  who  agree  that  none  of  those  who 
make  the  agreement  will  go  into  employ  unless 
for  a  certain  rate  of  wages,  have  no  right  to 
agree  to  molest,  or  intimidate,  or  annoy  other 
workmen  in  the  same  line  of  business,  who  re- 
fuse to  enter  into  the  agreement,  and  who  choose 
to  work  for  emplctycrs  at  a  hjwer  rate  of  wi^fes. 
lb. 

In  these  cases  the  essence  of  the  offence  is  the 
combination  to  carry  out  an  unlawful  purpose, 
and  the  unlawful  combination  or  conspiracy  is 
to  be  inferred  from  the  conduct  of  the  parties.  Ih. 

If  persons  conspire  together  to  take  away  the 
workmen  of  a  manufacturer,  that  constitutes 
such  an  obstruction  and  molestation  of  him  as 
to  support  that  part  of  a  count  which  alleges  a 
conspiracy bymolcstingandobstmctinghim.  Jb. 

Fickatii^.] — Picketing  is  an  offence  within 
the  Employer  and  Workmen  Act,  1875.  Reg.  v. 
Bauld,  13  Cox,  C.  C.  282. 

PrsTsnting  Workman  fi:om  obtaining  Work.] 

— The  Philanthropic  Society  of  Coopers  was 
formed  in  order  to  relieve  its  members  when 
sick,  and  to  provide  for  their  funerals.  One  of 
thdr  members  was  fined  by  tbem  for  working  in 


a  yard  where  steam  machinery  was  ascd,  and 
upon  non-payment  of  the  fine  they  acted  in  such 
a  way  as  to  prevent  him  from  obtaining  work  ; 
— Hdd,  an  illegal  combination  and  conspiracy. 
Reg.  V.  MeKiU,  5  Cox,  C.  C.  162. 

Dictating  whom  Hasten  shall  employ.]— A 

combination  of  workmen,  for  the  purpose  of 
dictating  to  masters  whom  they  shall  employ, 
was  indictable.   Rex  t.  Bykerdylte,  1  M.  &  Rob. 


Threats  andlntlmidatten—OMei  deeUedbeflm- 
84  ft  8S  Tlet.  e.  81.]— A  threat  by  a  workman  to 

his  employer,  made  in  pursuance  of  a  combina- 
tion (which  13  illegal)  between  that  workman 
and  fellow-workmen  to  carry  it  out,  that  all  the 
workmen  so  combining  will  immediately  leave 
work,  unless  the  employer  discharges  other  work- 
men who  are  then  in  the  same  service,  renders 
such  workmen  liable  to  conviction  for  the  offiencc' 
under  6  Geo.  4,  c.  I2»,  s.  3.  Waliby  AnleVr 
■A  El.  &  El.  516  ;  30  L.  J.,  M.  0.  121 ;  7  Jur. 
(N.8.)  465  ;  3  L.  T.  666  ;  9  W.  R.  271. 

L.,  a  workman,  and  member  of  a  working- 
man's  society,  being  in  the  eoiploy  of  a  master 
who  employed  men  not  qo^&d  hf  the  rales 
thereof,  O.,  the  president,  said  he  would  use  his 
influence  to  have  him  turned  out  of  the  society. 
L.  continuing  to  work  for  his  master,  a  meeting 
was  called,  to  which  he  was  summoned,  the 
object  of  which  was  to  discover  whether  he 
would  leave  his  employ  or  be  turned  out  of  the 
society.  G.,  another  of  the  members,  nude  & 
report  of  the  proceedings,  of  a  previous  deputa- 
tion to  the  master  of  L.  upon  the  subject,  and  0. 
then  asked  L.  "whether he  intended  toiODsiD 
an  honourable  member  of  the  club  and  leave  the 
shop  (his  work),  or  continue  it,  be  despised  by 
the  club,  and  have  his  name  sent  all  over  the 
country  in  the  report,  and  be  put  to  ^  sorts 
unpleasantness  7  " : — Held,  that  this  was  evidence 
on  which  0.  might  be  convicted  of  unlawfully, 
by  threats  and  intimidation,  mdeavouring  to 
force  L.  to  depart  from  his  hiring,  within  the 
6  Geo.  4,  c,  129,  8.  3,  but  was  not  sufficient  as 
against  G.  ffXeil  v.  Longman,  4  B.  &  S.  376; 
6  L.  T.  657  ;  U  W.  B.  9*7^ ;  9  Cox,  C.  C.  S6a 

0.  and  G.  were  convicted  upon  an  information 
for  endeavouring  by  threats  and  intimidation  to 
force  K.  to  make  an  alteration  in  his  mode  of 
conducting  his  business,  contrary  to  the  6  Geo.  4, 
c.  129,  8.  3.  The  evidence  was  as  stated  in  the 
preceding  case '. — Held,  firet  that  there  was  do 
evidence  against  O.  O'Neil  v.  Kruger,  4  B. 
k  S.  389  :  32  L.  J.,  M.  C.  259  ;  8  L.  T.  667  ;  12 
W.  R.  47. 

Held,  secondly  (Wightman,  J.,  dissent  icnte), 
that  the  object  of  G.  was  to  discuss  with  K.  tho 
terms  of  arranging  the  dispute  between  him  and 
the  club-men  in  his  employ  rather  than  to  intimi- 
date him,  and  therefore  there  was  not  sufficioit 
evidence  against  G.  lb. 

A  resolution  was  passed  by  a  society  of  brick- 
layers, that  no  Bocicry  bricklayer  would  work  for 
B.  until  such  time  as  he  parted  with  some  of  his 
apprentices.  The  men  in  B.'a  employment  were 
accordingly  withdrawn.  In  reply  to  a  letter 
from  B.,  requiring  to  be  informed  why  the  men 
were  taken  away,  the  resolution  was  conununi- 
catod  to  him  in  a  letter  from  the  secretary.  The 
secretary  and  the  president  of  the  meeting  at 
which  the  letter  was  written  having  been  con- 
victed under  6  Geo.  4,  c.  129,  s.  3,  of  using 
threats  to  compel  B.  to  limit  the  number  of  bis 
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Apprentices  : — Held,  that  in  the  alwence  of  any 
evidence  to  show  that  the  letter  communicating 
the  resolution,  though  apparently  an  explana- 
tion, was,  in  fact,  meant  as  a  thr^t,  the  con- 
viction could  not  be  sustained.  Wood  v.  JBowron, 
7  B.  &  S.  931  ;  36  L.  J.,  M.  C.  6  ;  L.  B.  8  Q.  B. 
21  ;  15  L.  T.  207  ;  15  W.  R.  58. 

A  master  builder  had  in  his  employ  several 
carpenters  who  were  members  of  a  carpenters' 
union,  and  also  J.,  who  was  not  a  member.  The 
secretatT'  to  a  branch  lodge  served  the  master 
with  the  following  notice  in  the  middle  of  a 
week :  "  I  am  i-equested  by  the  committee  of 
carpenters  to  give  the  men  in  your  employ  notice 
to  come  out  on  strike  against  J.,  unless  he  be- 
comes a  member  of  the  society.  This  notice  will 
be  carried  oat  after  the  end  of  this  week,  unless 
settled  in  accordance  with  the  society's  laws  "  : 
— Held,  that  the  secretary  was  rightly  convicted, 
under  6  Geo.  4,  c.  129,  a.  3,  of  having  by  threats  j 
endeavoured  to  force  the  master  builder  to  limit 
the  description  of  his  workmen.  Skinner  v. ' 
£:itch,  36  L.  J.,  M.  C.  116  ;  L.  B.  2  Q.  B.  3<J3  ;  16  ' 
L.  T.  413  :  15  W.  R.  830 ;  10  Cox,  0.  C.  493.  i 

The  defendants  were  members  of  a  trade 
union  of  tailors.  The  workmen  having,  at  the 
instigation  o£  the  union,  struck  for  wages,  and 
the  masters  having  employed  workpeople,  men 
and  women,  not  being  members  of  the  union,  the 
defendants,  who  were  members  of  the  managing 
committee  of  the  union,  caused  pickets  to  be 
stationed  about  the  doota  of  snch  employers  to 
note  workpeople  who  went  in  and  out,  for  the 
purpose  of  deterring  them  from  continuing  in 
such  employ  and  inducing  them  to  join  the 
union.  Proof  was  given  of  the  use  of  insulting 
expi'cssions  and  gestures  used  by  the  pickets  to 
tiic  non-union  workpeople  : — Held,  to  be  an  in- 
timidation, molestation,  and  obstruction,  within 
G  Uco.  4,  c.  129,  B.  8,  and  22  Vict.  c.  H4,  s.  1. 
Mrg.  V.  Drum,  16  L.  T.  855  ;  10  Cox,  C.  C.  693. 

 B£Ebct  of  34  ft  as  Tiet.  o.  31.]— The  ser- 
vants of  a  gas  company,  under  a  contract  of 
service,  being  offended  at  the  dismissal  of  a 
fellow  servant,  agreed  together  to  quit  the 
service  of  their  employers,  without  notice  and 
in  breach  of  their  contracts  o£  service,  by  reason 
of  which  tlio  company  was  seriously  impeded  in 
the  conduct  of  their  business,  Being  indicted 
for  a  conspiracy,  it  was  contended  that  34  &  35 
Vict.  c.  31,  having  determined  that  no  act  shall 
be  illegal  merely  by  reason  of  its  being  in  re- 
straint of  trade,  and  having  also  defined  the 
offence  of  obstructing  or  molesting,  and  other- 
wise determined  what  shall  be  deemed  to  be 
offences  as  between  masters  and  -servants,  had 
virtually  declared  all  other  acts  not  to  be 
punishable : — Held,  that  the  provisions  of  the 
statute  had  not  affected  the  common  law  of  con- 
spiracy, for  which  an  indictment  would  lie. 
Meg.  V.  Bunn,  12  Cox,  C.  C.816.  Butsee  Connor 
T.  £eiU,  infra. 

 roxm  and  TtUdity  of  CoiiTietioni.]— The 

6  Geo.  4,  c.  129,  s.  3,  makes  it  an  offence  to  en- 
deavour, by  threat,  to  force  any  workman  hired 
for  any  work  to  leave  his  hiring  ;  and  the  2  &  3 
Vict.  c.  71,  provides  that  a  conviction  in  the  words 
of  any  statute  declaring  the  offence  shall  be 
sufficient.  A  conviction  by  a  metropolitan  pcdice 
magistrate  stated  that  the  defendant  did  by 
threats  endeavour  to  force  W.  J.  to  leave  hto 
hiring  : — Held,  that  the  conviction  was  sufficient ; 
that  the  nature  of  the  threats  need  not  be  shown, 


nor  the  threats  set  out,  the  essence  of  the  offence 
being  the  emleavour  to  force  a  workman  to  de- 
part from  his  employ,  and  that  the  threats  were 
matter  of  evidence  only.  Perham,  Ex  parte,  5 
H.  &  N.  30  ;  29  L.  J.,  M.  C.  33 ;  5  Jur.  Cn.S.) 
1221  ;  12  L.  T.  106.  S.  P.  and  S.  C,  2  EL  &  El. 
383  ;  29  L.  J.,  M.  C.  31 ;  6  Jur.  fN.s.)  1212  :  1 
L.  T.  91 ;  8  \V.  R.  44. 

Held,  also,  for  the  same  reason,  that  neither 
the  conviction  nor  the  information  need  all^ 
thatthethreatsweretoanyparticularperson.  fb. 

Intimidation — ^What  It — Consplraey  and  Pro- 
tection of  Property  Act.]— By  s.  7  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875 
(38  &  39  Vict.  c.  86),  "  Every  person  who,  vrith 
a  view  to  compel  any  other  person  to  abstain 
from  doing  or  to  do  any  act  which  such  other 
lierson  has  a  legal  right  to  do  or  abstain  from 
doing,  wrongfully  and  without  legal  authority : 
— (1.)  Uses  violence  to  or  intimidates  such  other 
person  or  his  wife  or  children  or  injures  his  pro- 
perty ....  shall  on  conviction  thereof  bo 
liable,  &c." — The  appellant  and  the  respondent 
wore  workmen  in  the  same  yard,  members  of 
different  trade  unions.  The  trade  union  to  which 
the  respondent  belongetl  having  resolved  to  strike 
if  the  appellant  did  not  leave  his  society  and  join 
theirs,  the  respondent  informed  the  appellant  of 
this  without  threatening  him  with  violence  to- 
person  or  i)ropcrty  in  case  of  his  refusal.  The 
appellant  refused  to  join  the  respondent's  society, 
and  was  dismissed  in  consequence  by  his  em- 
ployer in  order  to  avoid  a  strike.  He  statc<l  in 
evidence  tliat  "  he  waq  afraid,  because  of  what 
the  respondent  had  said,  that  he  would  lose  his 
work,  and  could  not  obtain  employment  any- 
where where  the  respondent's  society  predomin- 
ated numerically  over  his  own  society  : — Held, 
that  there  was  no  evidence  of  intimidation  by 
the  respondent  within  the  meaning  of  the  sec- 
tion. Connm-  v.  Sent,  61  L.  J.,  M.  C.  9  ;  [1891] 
2  Q.  B.  545 ;  65  L.  T.  573  ;  17  Cox,  C.  O.  3S4  ; 
55  J.  P.  485. 

The  a()i>ellant  and  two  other  secretaries  of 
trade  unions,  in  order  to  prevent  the  respondent 
employing  non-union  men,  informed  him  that  if 
he  did  not  cease  to  do  so  they  would  coll  off 
from  their  employment  by  him  all  the  members 
of  their  respective  onions.  After  a  meeting  of 
the  noions,  at  which  it  was  resolved  that  this 
course  should  be  adopted,  the  appellant  and  the 
other  secretaries,  in  the  presence  of  the  respon- 
dent, whom  they  asked  to  attend,  made  the 
following  statement  to  the  respondent's  work- 
men and  others  who  were  assembled  ;  "  Inasmuch 
as  Mr.  T."  (i.e.  the  respondent)  "  still  insists  on 
employing  non-union  men,  we,  your  officials,  call 
upon  all  union  men  to  leave  their  work.  Use 
no  violence,  use  no  immoderate  language,  but 
quietly  cease  to  work,  and  go  home."  The  union 
men  in  consequence  ceased  to  work : — Held, 
that  there  was  no  evidence  of  intimidation  by 
the  api>ellant  within  the  meaning  of  the  section. 
Beg.  V.  UruiU  (10  Cox,  C.  C.  592)  and  Reg.  v. 
Sunn  (12  Cox,  C.  C.  316)  dissented  from.  lb. 

An  intimation  conveyed  in  a  letter  to  an  em- 
ployer that  his  shop  would'  be  picketed,  in  lan- 
guage so  threatening  aa  "  to  make  such  employer 
afraid,"  amounts  to  "  intimidation "  within  the 
meaning  of  s.  7,  sub-s.  1,  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875 ;  whether  the 
picketing  amounts  to  an  unlawful  watching  or 
besetting  within  sub-s.  4  or  not.  Jadge  v.  Seni- 
nett,  36  W.  B,  103  ;  52  J.  P.  257. 
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CRIMINAL  LAW— Conapiracy. 


Watching  and  beBCtting.]— On  an  indictment 
fur  conspiracy  to  molest  and  obstruct  workraen 
with  a  view  to  coerce  them  to  quit  ihcir  employ- 
ment, and  to  molest  and  obstruct  employent  with 
a  view  to  coerce  them  to  alter  their  mode  of 
business  (under  the  Criminal  Law  Amendment 
Act,  1871),  the  question  is  whether  the  watching 
and  besetting  was  carried  on  in  such  a  manner 
and  to  such  an  extent  as  to  operate  on  the  will 
by  giving  rise  to  apprehension  or  annoyance,  and 
whether  it  had  been  done  with  intent  to  coerce. 
Beg.  V.  Mibbert,  13  Coi,  C.  C.  82. 

 Interlocutory  Iijnnotioii.]— Picketing— 

that  is,  watching  or  bisettingthe  house  or  place  of 
business,  or  the  approach  thereto,  of  any  person 
within  the  meaning  of  s.  7,  sub-s.  4,  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875 — 
excepting  when  such  picketing  is  for  the  limited 
purpose  of  obtaining  or  communicating  informa- 
tion according  to  the  proviso  to  that  section,  is 
illegal,  and  will  be  restrained  by  interlocutory 
injunction.  Lj/ons  v.  Wilkint,  65  L.  J..  Ch.  601  ; 
[Hi96j  1  Ch.  811 :  74  L.  T.  368 ;  46  W.  Jt.  19  ; 
60  J.  P.  325— C.  A. 

"PersiBtent  following."]  —  The  appellant, 
who  was  on  strike,  was  posted  outside  works 
at  which  ho  had  been  engaged  as  a  picket, 
and  when  the  workmen  who  had  taken  the 
place  of  the  strikers  came  out  of  the  works 
silently  followed  the  respondent  at  a  short  dis- 
tance down  two  streets.  A  crowd  which  had 
been  waiting  outside  the  works  also  followed  the 
respondent  with  hostile  words  and  gestures  : — 
Held,  that  appellant  was  rightly  convicted  under 
8.  7  of  the  Conspiracy  and  Protection  of  Property 
Act,  1875.  Smith  t.  Thonumon,  62  L.  T.  68  ; 
16  Cox,  C.  C.  740  ;  51  J.  P.  S96. 

"Following" — Statoment  of  Offenoo — CoaTie- 

tion-J — A  summons  and  conviction  under  s.  7  of 
the  Conspiracy  and  Protection  of  Property  Act, 
1875,  for  following  a  person  with  a  view  to 
compel  him  to  abstain  from  doing  any  act  which 
be  has  a  legal  right  to  db,  ought  to  state  what 
was  the  act  which  the  defendant,  by  following 
the  informant,  endeavoured  to  compel  him  to 
abstain  from  doing.  Mug.  v.  AlacheJizie,  61  L.  J., 
M.  C.  181  ;  [18921  2  Q.  B.  619  ;  5  R.  10  ;  67  L.  T. 
201 ;  41  W.IL  144 ;  17  Cox,  0.  C.  642 ;  66  J.  P. 
712. 

A  commitment  under  s,  7  of  the  Conspiracy 
and  Protection  o(  Property  Act,  3875,  for  "fol- 
lowii^  in  a  disorderly  manner  with  a  view  to 
compel  one  A.  B.  to  abstain  from  working  as  a 
shoe-finisher  in  the  employment  of  one  (J.  D.,  a 
shoe  maufacturer,  carrying  on  business  in  the 
parish  of  E.,"  is  a  good  one,  inasmuch  as  it  con- 
tains a  sufficient  description  of  a  specified  act 
from  which  the  complainant  was  compelled  to 
abstain,  WilkiiUt  ax  parte,  64  L.  J^,  M.  0. 
221  ;  72  L.  T.  667 ;  18  Cox,  0.  0. 161 ;  69  J.  P. 
294 

Conapiraoy  and  Protection  of  Property  Act— 
O&nes  agabut  Seaman.]— Section  16  of  the  Con- 
spiracy and  Protecti«n  of  Property  Act,  1875  (38 
&  39  \ict.  c.  86),  which  enacts  that  the  Act  shall 
not  apply  to  seamen,  means  only  that  the  punish- 
ment prescribed  by  the  act  arc  not  to  fall  on  sea- 
men. The  case  of  anoffenceagainst  a  seaman  by 
a  person  who  is  not  a  seaman  is  therefore  not  ex- 
cluded from  the  act  l»y  this  section.  Kennedy 
V.  0)wie,&i  L.  J.,  M.  C.  170;  [1891]  1  Q.  iJ. 
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771 ;  fi4  L.  T.  598  ;  39  W.  B.  686 ;  17  Cox,  0.  a 
320  ;  56  J.  P.  680. 

Indictment.]— Three  counts  of  an  indictment 
charged  a  prisoner  under  the  Conspiracy  and 
Pi-otection  of  Property  Act,  1876,  a.  7,  sub-s.  1, 
with  having  "  withaview  tocompdthesaid  A.  K. 
toabstain  from  tliat  for  which  henad  a  l^al  right 
to  do — that  is  to  say,  to  work  as  a  fitter  for  the 
Taff  Vale  Kailway  Company — ^used  violence  or 
intimidated  the  said  A.  K."  :— Held,  bad  for 
duplicity.   Meg.  v.  Mnumdet,  69  J.  P.  776. 

3.  Indictment. 

a.  Who  Indictable. 

Who  should  be  included.]— On  an  indictment 
for  conspiracy,  it  is  not  proper  to  include  persons 
who  have  not  been  privy  to  the  acts  relied  ajm 
as  proof  of  the  conspiracy,  and  whose  offences, 
whatever  they  may  have  been,  are  wholly  separate 
and  distinct.  To  include  in  the  indictment 
persons  whose  offence,  if  any,  came  under  the 
latter  head,  was  unfair  and  unjust,  as  tending  to 
involve  them  in  the  odium  of  acts  to  which  they 
were  not  parties.  Seg.  t.  BovUont  12  C«,  0.  C. 
87. 

Person  joining  after  Coniplraey  fiirmed.]— It 

a  conspiracy  is  formed,  and  a  person  joins  after- 
wards, he  is  equally  guilty  with  the  original  con- 
spirators.   Beg.  T.  Murphy,  8  Car.  &  P.  297. 

One  Conspirator  dying.]— Where  two  couMire, 
and  one  dies,  the  other  may  still  be  indicted  for 
the  conspiracy.  Ilex  v.  MckalU,  13  East, 
412,  n. 

b.  Form  o£ 

Specifying  Ooodi  to  be  taken  away.]— A  count 
stated  that  the  defendants  conspired  to  cause 
goods,  wares,  and  merchandise,  which  had  been 
imiwrted  into  the  port  of  London,  whereof  duties 
of  customs  where  then  and  there  due  and  pay- 
able, to  be  taken  and  carried  away  from  the  part, 
and  to  be  delivered  to  the  owners  thereof,  with- 
out payment  of  a  great  part  of  the  duties  of 
customs  so  then  and  there  due  and  payable 
thereon :— Held,  that  the  gist  of  the  offence 
being  the  conspiracy,  it  was  not  necessary  to 
specify  the  goods,  wares  and  merdiandiBes,ot  the 
duties  payable  thereon.  Beg.  t.  Slake,  6  Q.  B. 
126  ;  13  L.  J.,  M.  C.  131 ;  8  Jar.  146. 

To  obtain  Goods — Owner  must  he  stated.]— 

An  indictment  for  a  conspiracy  to  obtain  goods 
by  false  pretences  was  bad,  before  U  &  15  Vict, 
c.  100,  8.  8,  if  it  did  not  state  to  whom  the  goods 
belonged.  Beg.  t.  Parker,  2  Q.  &  D.  709 ;  S  Q. 
B.292;  llL.J.,M.O.102;6Jar.823.  SeeJJ^. 
V.  BuOoek,  Deus.  C.  C.  663  ;  26  L.  J.,  M.  C.  92. 

Kames  of  Parties  defranded.]— It  is  no  objec- 
tion that  the  count  does  not  name  the  parties 
who  were  to  have  been  defrauded.    Peck  v.  Reg 
9  A.  &  E.  686  ;  I  P.  &  D.  508  ;  8  L.  J.,  M.  0.  22. 

An  indictment  to  conspire  to  raise  the  price  of 
funds  with  intent  to  injure  the  persons  who 
should  purchase  is  well  enough,  without  specify- 
ing the  particular  persons  who  purchased  as  the 
persons  intended  to  be  injured.  Bex  v.  De 
Berenger,  3  M.  A  S.  68  ;  15  K.  B.  416.  See  also 
Kitig  V.  Beg.,  infra,  coL  1578. 
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Speoiflo  Pretences.] — An  indictment  chained  I 
that  the  defendants  conspired,  by  divers  false 
pretences  and  Bubtle  means  and  devices,  to  obtain 
from  A.  divers  large  sums  of  monej,  and  to  cheat 
and  defraud  him  thereof  :— Held,  that  the  gist  of 
the  offence  being  the  conspiracy,  it  was  quite 
sufficient  only  to  state  that  fact  and  its  object, 
and  not  necessary  to  set  oat  the  specific  pre- 
tences. Beat  V.  dill,  2  B.  &  Aid.  204;  20  B.  R. 
407. 

Taltlty  of  Soewneat.}— In  an  indictment  for 
a  conspiracy,  in  producing  a  false  certificate  in 
evidence,  it  is  not  necessary  to  set  forth  that  the 
defendants  knew  at  the  time  of  the  conspiracy 
th:it  the  contents  of  the  certificate  were  false  ; 
it  is  sufficient  that  for  such  purpose  they  agreed 
to  certify  the  fact  as  true,  without  knowing  that 
it  was  80.  JtesB  v.  Mawbey,  6  Term  Eep.  619  ; 
3  B.  B.  282. 

A  count,  charging  that  the  defendants,  being 
indebtetl  to  divers  persons,  conspired  to  defraud 
them  of  the  payment  of  such  debts,  and  in  pur- 
suance of  such  conspiracy  executed  a  false  and 
fraudulent  deed  of  bargain  and  sale,  and  assign- 
ment of  certain  goods  from  two  of  themselves  to 
a  third,  with  intent  thereby  to  obtain  emoln-  ■ 
ments  to  themselves,  is  bad,  for  omitting  to 
show  in  what  respect  the  .deed  was  false  and 
fraudulent.  I'tick  v.  Heg.,  9  A.  &  £.  666  ;  1  P. 
&D.608  :  8L.J.,  M.  C.  22. 

Xeani  by  which  Conapiracj  to  bo  eaiTied 

ont.] — An  indictment  charged  the  defendants 
with  conspiring  to  force  workmen  hired  and 
employed  by  P.  in  his  business  of  a  japanner  to 
depart  from  their  employment,  by  unlawfully 
molesting  them  ;  by  unlawfully  using  threats  to 
them ;  by  unlawfully  intimidating  them  ;  by 
anlawfally  molesting  P.,  and  by  unlawfully  ob- 
structing P.  so  carrying  on  his  business,  and  the 
workmen  so  hired : — Held,  that  these  counts 
were  sufficiently  full  and  certain,  and  that  the 
means  by  which  the  conspiracy  was  to  be  carried 
on  were  well  stated  in  the  words  of  the  6  Geo.  4, 
c.  129, 8.  S.  JRty.  T.  Rowlaiidg,  2  Den.  C.  C.  364  ; 
17  Q.  B.  671  ;  21  L.  J.,  M.  C.  81 ;  IC  Jur.  268  ; 
6  Cox,  C.  0.  466.  See  Hilton  v.  Echersloy,  6  El. 
4;  Bl.  47  ;  25  L.  J.,  Q.  B.  199  ;  2  Jur.  Cx.8.) 
J)87  ;  4  W,  R.  326  ;  and  Farrer  v.  Cloge,  10  U. 
&S.  633;  SSL.  J.,  M.  C.  132  ;  L.  B.  1  Q.  B.602; 
20  L.  T.  802;  17W.E.1129. 

To  Cheat  and  Defirand— Sufficiency.}— Semble, 
that  an  Indictment  charging  the  defendants  with 
conspiring  to  cheat  and  defraud  the  lawful 
creditors  of  W.  F.  (without  any  further  state- 
meitt  of  the  conspiracy  or  of  any  overt  act)  is  bad, 
as  being  too  general.  UtsB  t.  Jbwle,  4  Car.  Ac  P. 
592. 

An  indictment  charging  that  the  defendants 
unlatvf  ully,  fraudulently  and  deceitfully  did  con- 
spire, combine,  confederate  and  agree  together, 
to  cheat  and  defraud  the  prosecutor  of  his  goods 
and  chattels,  is  good.  Sydterf  v.  Reg.,  11  Q,  B. 
345  ;  12  Jur.  418. 

An  indictment  charged  that  the  defendants 
conspire-.!  to  cheat  and  defraud  certain  liege 
subjects  of  the  Queen,  being  tradesmen,  of 
quantities  of  their  goods  ;  that  in  pursuance  of 
the  conspiracy,  the  defendant  B.  fraudulently 
ordered  and  obtained  upon  credit  from  W.  \W, 
and  C.  W,,  upholsterers,  divers  goods  of  \V.  W. 
and  0.  W.  (the  count  Btate<l  a  like  obtaining  on 
credit  from  other  tradesmen  named,  and  from 


others  whose  names  were  unknown)  ;  and  that, 
in  further  pursuance  of  their  conspiracy,  and  in 
Older  that  the  goods  might  bo  taken  in  execu- 
tion and  sold,  as  after  mentioneil,  the  defendants 
ordered  the  same  to  be  delivered  by  W.  W.  and 
C.  W.  at  the  house  o(  B.,  and  they  were  so 
delivered  and  never  paid  for ;  and  in  further 
pursuance,  &c.,  and  in  order,  &c.,  B.  allowed 
them  to  continue  in  his  house  till  they  were 
taken  in  execution  as  after  mentioned.  That 
the  defendants,  in  further  pursuance,  did 
falsely  and  fraudulently  pretend  that  certain 
debts  were  due  from  B.  to  K.  and  P.,  two  others 
of  the  defendants,  and  K.  and  P.  did,  to  obtain 
payment  of  such  fictitious  debts,  by  collusion 
with  B.,  commence  actions  against  B.  ;  that  K. 
and  P.  collusively  signal  judgment  against  B.  ia 
the  actions,  and  issued  execution  thereon,  by~ 
virtue  of  which  the  goods,  before  the  ezpiratiom 
of  the  times  of  credit,  were  token  in  execution,, 
and  sold  to  satisfy  the  fictitious  debts :  and  so- 
the  jurors  found  the  defendants  in  manner  and. 
means  aforesaid  did  cheat  an<l  defraud  W.  W, 
and  C.  W.  of  the  goods  : — Held,  that  the  indict- 
ment was  good.  Reg.  v.  Kuig,  D.  &  M.  741  ;  7 
Q.  B.  762  ;  13  L.  J.,  M.  a  118  ;  8  Jur.  662. 

Error  being  broi^ht  on  the  judgment :— Hekf, 
that  the  indictment  was  bad,  for  that  the  words - 
alleging  conspiracy  showed  a  design  to  injure, 
not  tradesmen  indefinitely,  but  individuals,  and 
therefore  either  the  persons  should  have  been 
nameil,  or  an  excuse  stated  for  not  naming  them, 
and  that  the  allegation  of  conspiracy  was  not 
aided  by  the  overt  acts ;  and  that  the  overt  acts 
themselves  did  not,  either  in  connection  with 
the  allegation  of  conspiracy,  or  independently,  • 
amount  to  indictable  misdemeanors.   King  v. 
H>g.,  7  Q.  B.  795  ;  14  L.  J.,  M.  C.  172;  9  Jur.  883  ■ 
—Kx.  Ch. 

The  defendants  were  tried  at  a  quarter  sessions  - 
upon  an  indictment,  one  of  the  counts  of  which 

charged  a  conspiracy,  "  by  divers  false  pretences - 
against  the  statute  in  that  case  made  and  pro- 
vided, the  said  R.  B.  of  his  moneys  to  defraud,, 
against  the  form  of  the  statute"  : — Held,  that  the 
count  sufficiently  charged  a  conspiracy  to  obtain 
money  by  false  pretences,  and  that  it  must  be 
taken,  after  verdict,  that  the  conspiracy  was  one 
of  which  a  court  of  quarter  sessions  had  cogni- 
sance, under  5  &  6  Vict.  c.  38,  s.  1.  Latham  v. 
Reg.,  5  B.  &  S.  636 ;  33  L.  J.,  M.  C.  197 ;  10 
Jur.  (N.8.)  1145  ;  10  L.  T.  571 ;  12  W.  S.  908  ;  9 
Cox,  C.  C.  516. 

A  count  is  good  which  simply  charges  that  the 
defendants,  unlawfully,  &c.,  did  conspire,  com- 
bine, confederate  and  agree  together,  by  divers 
false  pretences  and  indirect  means,  to  cheat  and 
defraud  R.  of  his  moneys.  Reg.  v.  GoiujKrtz,  9 
Q.  B.  824  ;  16  L.  J.,  Q.  B.  121  ;  11  Jur.  204  ;  2 
Cox,  C.  C.  145. 

An  indictment  to  cheat  and  defraud  a  party  of 
the  fruits  and  advantages  of  a  verdict  obtained,  is 
too  general,  and  bad  in  point  of  law.  Rex  v. 
Miclutrdiian,  1  M.  &;  Itob.  402. 

Where  the  overt  acts  were  charged  to  have  been 
done  with  intent  to  defraud  L.  G.,  who  was  enti- 
tled to  receive  the  sum  of  money  in  question,  and 
the  jury  found  that  L.  Q.  was  not  so  entitled  : — 
Held,  that  a  verdict  of  guilty  could  not  he  sap- 
ported.    Jteg.  V,  Dtfan,  4  Jur,  364. 

A  count  for  conspiring  to  deceive  and  defraud 
divers  of  her  Majesty's  subjects  who  should 
bargain  with  the  defendants  for  the  sale  of  goods, 
of  great  quantities  of  such  goods,  without 
making  payment,  i-emuneration  QF-<satisfactieu 
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for  the  same,  with  intent  to  obtain  profit  and 
emolument  to  the  defendants  (not  stating  with 
Darticulaiity  what  the  defendants  conspired  to 
do),  is  bad,  as  not  showing  that  the  conspiracy 
was  for  a  purpose  necessarily  criminal,  ^eg.  v. 
Peck,  9  A.  &  E.  666  i  1  P.  &  D.  508  ;  8  L.  J., 
H.  C.  22. 

T«  do  niegral  Act.]— An  indictment  that 
certain  persons  "  unlawfully,  maliciously  and 
seditiously  did  conspire  and  agree  with  each 
other,  and  with  divers  other  persons  unknown, 
to  raise  and  create  discontent  and  disaffection 
amongst  the  liege  subjects  of  her  Majesty,  and 
to  excite  such  subjects  to  haticd  and  contempt 
of  the  goveiiiment  and  constitution  of  this  realm 
as  by  law  established,  and  to  unlawful  and 
seditions  opposition  to  the  government  and  con- 
stitution ;  and  ako  to  stir  uj)  jealousies,  hatred 
and  ill-will  between  different  classes  of  her 
Majesty's  subjects,  and  especially  amongst  her 
Majesty's  subjects  in  Ireland,  and  feelings  of 
ill-will  and  hostility  towards  and  against  her 
Majesty's  subjects  in  other  parts  of  the  United 
Kingdom  called  England":  —  Held,  that  this 
.'Statement,  with  or  without  the  additional  charge, 
"and  to  assume  and  usurp  the  prerogative  of  the 
■crown  in  the  establishment  of  courts  for  the 
-administration  of  law,"  constituted  a  definite 
charge  against  the  several  defendants  of  an  agree- 
ment between  them  to  do  an  illegal  act.  O'Con- 
ndl  V.  Iteg.,  II  CL  &  F.  15 ;  9  Jnr.  23  ;  1  Coz, 
C.  C.  41 

A  count,  setting  forth  an  agreement  between 
persons  "  to  cause  and  pi-ocure,  and  aidand  assist 
in  causing  and  procuring,  divers  subjects  of  her 
Majesty,  unlawfully,  m^iciously  and  seditiously, 
to  meet  and  assemble  together  in  largo  numbers, 
at  various  times  and  at  different  places  within 
Ii-eland,  for  the  unlawful  and  seditious  purpose 
of  obtaining,  by  means  of  the  intimidations  to  be 
thereby  caused,  and  by  means  of  the  exhibition 
and  demonstration  of  great  physical  force  at  such 
assemblies  and  meetings,  changes  and  alterations 
in  the  government,  laws,  and  constitution  of  the 
realm  by  law  established,"  whether  or  not  com- 
prehending thcadditionalwowls, " and esiiecially, 
by  the  moans  aforesaid,  to  brins^  about  and  ac- 
complish a  dissolution  of  the  legislative  union 
now  subsisting  between  Qreat  Britain  and  Ire- 
land," and  whether  or  not  omitting  the  words 
*'  unlawfully,  maliciously,  and  seditiously,"  does 
not  sufficiently  state  the  illegal  purpose  of  such 
agreement,  and  is,  therefore,  bad  for  uncertainty. 
lb. 

 Indmidatton.]— The  word  "intimida- 
tion," not  being  vocabulum  artis,  has  not, 
necessarily,  a  tncaning  in  a  bad  sense ;  and,  in 
order  to  give  it  legal  efficacy,  it  should  at  least 
appear,  from  the  context  of  the  indictment, 
what  species  of  fear  was  intended,  and  upon 
whom  such  fear  was  meant  to  operate.  Jb. 

Objects  FrohiMted  by  Statute.]— In  an  indict- 
ment for  con:!piracy  at  commou  law  to  effect 
objects  prohibited  by  a  statute,  it  is  enough  to 
follow  the  words  of  the  act  of  parliament.  Hey. 
V.  Rowland*,  2  Deo.  C.  C.  Sfii  ;  17  Q.  B.  67i  ; 
21  L.  J.,  M.  C.  81  ;  16  Jur.  268  ;  6  Cox,  C.  C. 
466. 

Overt  Acts,  wbether  Necessary  to  be  stated.] 

—  An  indictmeut  for  a  conspiracy  to  impoverish 
a  man,  by  preventing  him  from  working  at  bis 


trade,  need  not  state  the  overt  acts  used  to  effect 
the  intended  mischief.  Itev  v.  JEcclci,  1  Leach, 
0.  C.  274. 

An  indictment  that  G.  died  possessed  of  East 
India  stock,  leaving  a  widow ;  that  l^e  defen- 
dants conspired,  by  false  pretences  and  false 
swearing,  to  obtain  the  means  and  power  of 
obtaining  such  stock  ;  that  in  pursuance  of  such 
conspiracy,  they  caused  to  be  exhibited  in  the 
prerogative  court  of  Canterbury  a  false  affidavit 
made  by  one  of  them,  in  which  the  deponent 
stated  that  O.'s  widow  had  died  without  inking 
out  administration  to  C,  and  that  dcjionent  was 
one  of  her  children;  and  that  the  defendants 
fraudulently  obtained  to  deponent,  nft  one  of  the 
children  of  C,  a  grant  of  administration  to  his 
estate.  On  motion  to  arrest  the  judgment,  on 
the  ground  that  a  charge  of  conspiracy  to  obtain 
the  means  and  power  of  obtaining  the  stock,  did 
not  describe  any  offence  : — Semble,  that  the 
statement  of  the  overt  act  done  in  furtherance 
of  the  objects  of  conspiracy  was  so  interwoven 
with  the  charge  of  conspiracy  itself,  as  to  i^iiow 
an  unlawful  conspiracy.  Wright  v.  Stg.,  H 
Q.  B.  14S. 

But  held,  that  at  nil  events  the  overt  ficts 
in  themselves  constituted  a  misdemeanor,  on 
which  the  court  could  l^ally  pronounce  judg- 
ment, lb. 

A  count  merely  cbai^ng  conspiracy  in  the 
same  manner,  without  ulegiag  the  overt  acts, 
is  bad.  Ih.  And  compare  Xinff  v.  Jit-g., 
supra. 

Surplusage  and  Immateriality.] — A  count 
charged  the  defendants  with  a  conspiracy,  by 
fals<:  pretences  and  subtle  means  and  devices,  to 
extort  from  T.  E.  one  sovereign,  his  moneys,  and 
to  cheat  and  defraud  him  thereof  ;  the  evidence 
failed  to  prove  that  the  defendants  em](loycd 
any  false  pretence  in  the  atttmpl  to  obtain  the 
money  : — Held,  that  so  much  of  the  count  might 
be  rejected  as  surplusage,  and  the  defendants 
convicted  of  the  eonspirai-y  to  extort  and  defraud. 
Iteff.  V.  Yates,  6  Cox,  C.  C.  441. 

in  an  indictment  for  a  conspiracy  to  extoit 
money,  one  count  averred  that  tlie  defendant'?, 
in  purauance  of  a  conspiracy  to  extort  money 
from  tlie  prosecutor,  falsely  exhibited  certain 
indictments  against  him  ;  another  connt  averred 
that  the  defendants,  in  pursuance  ot  the  like 
conspiracy,  offered  to  suppress  an  indictment 
])en<ling  against  the  prosecutor,  if  he  would  give 
them  money  for  so  doing.  The  jury  found  the 
defendants  guilty,  but  found  specially  that  the 
indictments  preferred  by  them  ogaiust  the 
prosecutor  were  not  false: — Held,  that  the 
averment  in  the  former  count  was  immaterial, 
and  that  the  latter  count  would  support  the 
conviction.  Itt^x  v,  JJoUinffbcry,  I!  D.  j:  K. 
346  ;  4  B.  &  C.  329;  3  L.  J.  (03.)  £.  B.  220. 

4.  Pabticulabb  of  Otest  Acts. 

When  ordered.] — On  a  general  count  for 

conspiracy  the  defendants  are  entitle<l  to  pnr- 
ticulars  of  the  acts  relied  upon  in  support  of  tiie 
charge.  But  on  a  special  count  alleging  overt 
acts,  particulars  will  not  be  ordered  unless  the 
defendants  show  by  affidavit  that  they  have  no 
knowledge  of  the  overt  acts  charged,  and  do  not 
possess  sufficient  information  to  enable  them  to 
meet  those  charges.  Jlc^.  v.  SUipylton,  6  W.  K. 
GO  ;  8  Cox,  C.  C.  69. 
If  the  counts  for  a  conspiracy  are  framed  in  a 


Digitized  by 


Google 


1681 


CRIMINAL  hKW— Conspiracy. 


1582 


culor  tliouM  funii-h  .I'^foii'lntitH  wjtli  n, 

parfiL'ular  of  the  -.l'  •.<::■.'• :  ri:i  3  j'\  ii  p:irri(/uE:ir 
fllmulil  ,[^ve  lln!  naiiih_'  iiiliinirn  ii  HI  tn  l.lji!  iltiFt-ii- 
<l!i!jts  liiiil  wi'ijlil  lit  pvijii  i.y  11  -ipixinll  coiiut. 
hul  the  juilgii  *m"11  iioi  CJ'Uipci  the  ijnjTfeotilor  to 
<tata  In  btin  pftrticulftr  tiio  Hpoeific:  nqts  with 
wlili^  ttks  detQDclants  ktq  chnri^,  nnd  ibc  tim?'' 
tSL&  )Aa&st  at  wblfih  th-«'.'  ic'-.  nrn-  iill-.L—l 
luYeoeetifnd,  S>e  x,  •  ''•u-.\  \:  n.-. 

Wlierc  an  indictment  for  L'iitii}iir;i':y  rjir.i-r. 
tin-  ijilfiinw  in  j^iicml  u-rnif^,  tli-j  ilcfL-ti'iikiii 
entitled  to  particuLirn  of  the  chirse,  ahlmu-ii 
tlum  hu  been  a  prarioiu  oommittai  lij- »  mi^is- 
<mte.  Ttaerefote,  whiire  an  In(UetTn«»t  contniueil 

<lt  RtKiiJ^,  wiih'HJt  iui-:jU-'iiirit;  riii\  i-iii'i'ilii'  im'?'.' 
<ir  iiuiiu'.  lime  ur  film  t^ ; — ^Htililf  lluit  tilU  ikleu- 
t'ntitteii  to  such  pcrtlcoliuii.  v. 
Unt  rij't,  Ii  Cos,  (J.  C.  7(}. 

'XlCiKfe  cf.} —  Part.ietitATfl  }n  nn  indictment 

for  C(.irw[iiriici'  liftviniz  iK-t-n  iiul  i  i  .f  uvert  bccb, 
tin-  f'jLuvl  fLif  1  tie  l.  i  ni^  !j  «  -1.  H  .  iijlihi-tl  Within 
livii;  l-iit  p.i  !■' I' ul:nr-  |-t;n'.liiLif  tbf  trial  having 
1"  .1  .1  -  l"ir ,.  ..A  Ij^ilI  'h'lhis  iiiiiiiirred  to  the  bank 
J.v  H'jLu  >if  rhi  ililcuJaiitjj,  iLe  Crown  #aa  dOt 

z4iiLrftuw4  Mxt.       tbe  part}cul»n  flofa  ibwi&g 

AetH,  fta.,  of  Oo^ftfiOiAPt  when  ETidenoe 
Jtg&iojt  othera.] — Ou  nn  indlutmcnt  for  cdti- 
ApirflDV,  where  llicre  WcVLcictlL'c?  ilf  fiPVermt  pePfotts 
lnniii.f  BntTftjjtd  tiiCMti,  wti.'it  i-i  '-  biil  liV  :b nj  fif 
thiiUi  lit  {iimibcr  lime  nn-l  pi  t>''.-  ri  -[a'-hu!?  tin; 
■cilijL'cL  ol  Ulc  coniiiiirfief  ia  tViiJcnci:  n^^llLst  the 
othera.  Hfijf  T.  otiter,  5  Uqi.  SIQu  aec 
Jier  T.  Uiirttmo»d,  2  Esp.  710. 

nil  in  iii  lk  lnR'tit  Jiiifthisl  tUreeirinl  fif  ft  tmik 
fi  ij  .■ii;i.].n  ini;  rti-lt^frnnil.lcttei^rtrsiatcmcnlatj 
in  lLVuluiLl  ilL'fi^iiiljiiits  ■Urccii-hr*  ui  nrflcffrs  of 
lli'^  iiaiiK,  jiiliuiltcfl  no i:vl-liL'-in'f!  npiin^it  all 
cf  tlima.  /("(v/.  V.  ^r««'i,  7  L-ox,  O.C.Jli);  S.  C. 
£uh  non.  Jtty.  v.  1  F.  A:  F.  315. 

fU,  In  an  indldtmcnt  f^f  a  cuiupliacv  to  ca.ase 
tlieinBdvea  to  he  bdUTed  parmu  of  luvc  [in*- 
pmr,tw  the  pnrjuacot  dtfnuuUng  fradeanisn, 
the  |>Ec«(!cat«r]i:liyflVQwlfliQ8inBFtiilic-eHnF  their 
glring-  B  false  rspreaentatfna  oi  tl)k:lr  dri^iim- 
AUHMfl,  oTCTt  acts  of  tbfi  ooiupiracj.  lie-ji  v. 
^ciBi^rfjt,  1  Camp.       i  S  Lcsoh,  C.  C.  OSI,  n. 

Oa  an  iailictRient  for  a  cnnspirae/ ,  the  lettera 
of  one  of  the  ilafi^n^Ianta.  to  tha  oihci  are.  uii'l<<r 
ct-'ftnin  cltviuiialntic^iw,  dbduiaaitdA  In  cviiLcHcc  in 
ills  fnwmr,  t.i  ^Ijuw  ilint  hi-  wns  thf  hIujjc  nf  ilio 
^uhct;  iUiil  wn:-  iii't  liiiiisf:!!;  ii  (i-irtioijiftior  in  lito 
fKHwi.    iii-ji  V,  M'ltitriuMil,  I  4t  1",  «i7. 

VrbDm  an  Ittdlctnieiie  diari^c-^  itii  i-irdlnaijoim- 
K^\Tfisj,  ft  ii  Dctt  TU!«<^ry  i<->  pmra  k  commcm. 

<ii'nii;i(  ttctWL^n  the  (li-fi  rjiiaiK--  IjL-fi.re  pmvlng  tb« 
aii-iwiif  cm'li  liiifi'inhtnt- ;  iVn  thi'iu^lB  at  cacti  dc- 
l^-ti'liint  iirt>  uviiltJi'^i-  iif:iiin-.t  hlxn»df,  and 
SRny  till-  only  iiirnns  tif  iT'^TuhliiJiiiig  ttur  miti- 
jfpi'racy.   li^.  v.  IMtt^in,  3  Cox,  C  C,  ;(f. 

In^qmtUlaii  for  a  omuiilnu^  to  ouue  and  pra- 
«aK  goci^  cooe  jmbOFt«d  wltboac  parent 
jmrt  tLp  ilmli^  of  I'liMonis,  hj  onlcrlng  the 
g<«>]aAs  ]i"^s  in  <|iLiiit;iy  uml  ijuijlty  ihiai  they 
ruiiltv  wi  riv  One  i  t'  tl'it'  ik-li  nililitB,  B,,  Wfia  ft 
lri.iiriitiir-w"iitt;r  ;  rill'  lu her,  '!'„  xvlii  i  lUi!  mit  appear 
i.a  laka  his  triaL,  van  a  cuntum-lioiuic  o^nt, 


honse,  ©artftiii  go3<i3  QoQalgned  to     Were  pluoerl 

111  thr  ciiiiiivlv  iif  B.,  niid.  utmn  the  exatDlruitlcm 
of  tiuTii.  I'ut  rju:<  1'f  t)i«i  "jiumtlt.j'  utwrl  qunlllv  Wcru 
thiuIl-  iiy  H,  jiml  T.  ri-'-ip^.  tivclylfi  soparH-tebook'*, 
aiLl  nfmiiin'jvmt  (  E  iliuvmucafcalfttou  ihcnjupiin  : 
— Hi'lil.  tirst,  thill  oviilciKje  ot  an  entry  nuule  b/ 
T.  in  his  hxtgor,  ptirpgrtiiig  be  nn  mtrjof  tfcte. 
-■iiTi-i  ^''xuli,  but  TArj'lng  rrom  tlia  pracedtog 
'  ill  rt'-iKtiCtotheqaaiifity,  WMadDiisefblfi 
[  :  ill'  i.M|n.i"o(  proTiiig  the coaspfracy. Bs an 
.1'  L  i^'ii'lirij  <-iwardi  tha obiacitaC Aba oDOspf racy. 

V  /v../.,.  11 0. w  ian J„sr.  d lai  i 

a  jLir.  (iiii;, 

Heid,ticcoBfUy,tbat  evidence  of  asiemoFundnm 
T)]iule  by  T.  on  tha  counterfDlI  of  A  ebec|aed»iwn 

>jj  hiiq.  thnt  prtrt  nf  ibo  money  arliibig  inm  tks 
friuiil  wiiA  TixnWcul  by  B.,  vnu  InadtnlHlble,  iG 
Ixilng  a  ilt!i:laiatKin  nf  T.  after  the  {>FinetpAL 
imrtimcticin  yfsv,  cTutiplrti',  I/\ 

A  nLiiiiticrof  fitreoiu-  were  chArgedwith  timrdur, 
['  -^iiiiiirrL'il  byflinaflt  done  in  tha  KiUrtgof  n  cm- 
..pit.K  v  f^^rmo  parpD30uf  liberating  a  prliHJiier. 
iif  wliicl)  conspiracy  he  iraa  aognjaanr  :  — tleM. 
thni  art^  iif  t.liAt  pnsoneP,  willlin  the  nti-Min,  niid 
articLcj  fuun«t  upon  tlipi  were^^lflBtEilciagaiiiBt 
the  pciuuia  ao  ehaigeq,,         t.  ,/>iM(M|4~H 

Cos*  o.c.  ma. 

Jf  n  hoDdblli  says  that  certafn  things  vfllbfe 
done  by  cmain  persona,  ami  that  han<lb1Il 

ei"rcnl;i1(?Fl   wtiHiv   if   ]^    pmlcihle  ttni-^e  pH-r-ntiH 

■WuUliI  i'.iilld    UI-^V'Ik  IIji'    Vl-I'V  llj:rl.-  lljllt 

the-  h:inill>il:l  ioilii  uiOH  ilir-v  woiiMiIu.  (hisooutcuia 
lit  the   tiaiiilliill  '.HI.-'  iiiliuis-^ihlL'  n^ln4|:'!El 

In  birlat  U\  remkr  ihe  t^iKJCL^h  of  a>i 
nl.  n  itii?etiii;i  ftilniiiNhtc  on  nn  '  " 
cnrL^piniiL^  ii-j-^iiij-t  rtiini  panii;^,  notpieaetd  ib 
[)i;ir  in<_-<jt  iiiLi,  ir  unL-t  [».' ^f]•■M,'^L  dlhcr  CtutitflBA 
l-liinl  pcrioii  wns  (Hi-opujuliu^  lU  that  X.itne  wtth. 
the  dsfimdauTa  39  n  ciin^jplnt^tor,  anil  cogn^ied. 
with  Thoirt  in  onti  eiitiiiniiti  purimsc.  or  timt  ho 
wrw  iifl  in'_;  (w  tlio  npeii!  tif  iLe  iLtfencl^int. 

On  iivlictiui-'iit  in  which  fL-nr  wtra  i:hiirg(M"l 
with  i.iiTi'^fiijUiry  111  inL'jttlli-j  |jill>iio  ttioriiiiti,  -lllil 
ilIsci  in  nfpanifu  [;(ni!Lts,  wcro  eliiirsjml  csil-I-i  wJlh 
con^pimcy  with  aoniE!  othtir  to  cuiumir  ihti 
slAntira  ctitOGi — -Hold,  thAl  tlif:  cvitlLTiOu  undur 
the  two  houl?  (fi  offotictp  was  in  ita  nntiii'Q 
untirely  dindnct ;  tliat  under  the  forniti*  hoad 
ciiily  Ruch  apts  OA  were  done  Ifi  public  weWijutmia- 
Rililc,  iiiiif  imiler  tlie  Inittcr  iiL^ii  (inly  such  acta 
ft^  vinrij  iiit-.T  m.'.  Am!  if  thu  proof  of  tlic  con- 
apiracy  r:oii,'-tsTs  id  jHOtif  that  thft  aub-ttiinCiva 
eriniG  hfis  Itoeai  Mmmttted,  bowever  Is^td  each  a, 
couree  may  be,  it  is  nut  saiiaiactory.  iZfly.  v. 
lL,u.lt/m,  13  Co*,  C.  C.  fl?. 

At  to  two,  the  only  evidence  w»e  of  letters  to 
HI  third,  not  thamn  to  liaw  been  answered  i— 

Acta  dOAB  vitbrat  Um  Jo^clititlim.^ — Acts 
dooD'e  bcotjiuid  w&r(s  tcndereil  in  cvidcxuu  : — 
HcU,  that  not  ^cAOg  vi:^  «l»  JtotwMPtlW  ot 
armtrdiEWwanBOtaidaiMbfe. 

Who  oon,  give  Svidence— Huabond  of  aae 
PliaWr.J — A  ]iri*hii(dr  v.iv. jiidiH.'ti_''l  in oni^ cnunt 
fur  obcoliiiii):  iTKiDi-'y  from  thetru-^iees  of  asiivings 
Iibnk  by  pi-ttui^ilijij^  that  a  document  piijdnual 
Iiy  the  wife  fit  T,  liod  Ijccii  fillfl  ii|i  bv  hU 
Buthfirlty,  [ind  iu  [iriother  mimt  kir  fi  cLifi-iiifa-iy 
with  the  wife  <A'  T.  Iu  i'h  Alt  llii:  l>'knk.  T\\:\  «  ifd 
WJW>  not  iili  licTri].    T\i>;  i.'vliImii'i;  i  iI'  1",  liitvitii;  ]>riL'il 

:  roiiaiTedla  »uppurt«£  thi;  iudictinuut,  i  h'i  priwn^r 
I mt  iHqs^aa     ^ooaat  lof  oauipttft»p  ud 
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conificted  on  the  other  : — Held,  that  T.'s  evidence 
was  properly  received,  and  that  there  was  no 
inconsistency  in  the  finding  of  the  jury  on  the 
two  counts,  lleg.  \.  Iliilliduy,  Bell.  C.  C.  257  ; 
29  L.  J.,  M.  C.  148 :  6  Jur.  CN.B.)  514  ;  2  L.  T. 
254  ;  8  W.  B.  423  ;  8  Cox,  C.  C.  2y8. 

 Wife  of  OM  Prisoner.] — Bnt  the  wife  of 

one  defendant  cannot  he  called  on  behalf  of  n 
co-defendant,  tbOQgh  the  imrttes  am>car  and 
defend  separately.   JUx  t.  tocher,  5  Esp.  107. 

 One  Defendant.] — Noronc  defendant  who 

Buffers  judgment  by  default.  Jtex  v.  Lafone,  6 
Esp.  155. 

Two  were  jointly  indicted  for  obtaining  money 
by  conspiracy  and  false  pretences.  On  being 
Arraigned,  one  pleaded  guilty  and  the  other  not 
guilty.  On  the  trial  of  the  latter,  the  former  was 
admitted  as  a  witness,  although  it  was  objecte<l 
that  the  evidence  of  a  co-conspirator  could  not  ha 
received  nnder  the  count  for  conspiracy.  The 
jury  found  him  guilty  on  the  false  pretences 
counts,  but  not  on  theconspiracy  counts  ; — Hel<), 
that  the  co-conapirator  was  admissible  as  a 
witness  and  that  the  conviction  should  stand. 
Reg.  V.  Gallaghtr,  32  L.  T.  406  ;  13  Cox,  C.  C. 
61. 

.  Antwvn  in  Chaneery  made  by  Defendants.]— 

On  the  trial  of  an  indictment  for  conspiracy,  the 
answers  in  chancery  of  the  defendants,  made  on 
oath  by  them  in  a  suit  instituted  ogainst  them 
by  the  prosecutor,  are  receivable  in  evidence  on 
the  part  of  the  prosecution,  S^g,  v.  Goldthedi; 
1  Car.  &  E.  657. 

Unitamped  Doenaunt.]— In  the  course  of 
proving  a  conspiracy  to  defraud,  carried  into 
effect  by  prevailing  upon  the  pro-ecutor  to  accept 
bills,  a  warrant  of  attorney,  given  to  him  for  tlie 
purpose  of  inducing  him  to  accept,  reciting  the 
acceptance,  may  be  given  in  evidence,  though 
unstamped.  Rt-g.  v.  Gompertt,  9  Q.  B.  824  ;  16 
L.  J.,  Q.  B.  121 ;  11  Jur.  204.  Siw  54  &  65  Vict, 
c.  39,  s.  14. 

Prodnetion  of  Original  Besolntions.] — On  ait 

indictment  forconspiriiigandunlawfully  nueting 
for  the  purpose  of  exciting  discontent  and  dis- 
affection, rcsolatious  parsed  at  a  former  mei'ting 
are  admissible.  A  copy  of  these  ro^^olutionM 
delivered  by  such  defendant  to  a  witness  at 
the  time  of  the  former  meeting,  asthercs<tIutions 
then  intcndetl  to  be  propose*!,  and  wbicli  corre- 
sponded with  those  wliich  the  witness  had  henrd 
read  from  a  written  paper,  is  admissible  witliont 
producinglhe  original.  Itcx  v.  Hunt, 3  B.  &.  Aid. 
566  ;  22  U.  B.  485. 

Evidence  of  Same  Transaction.]  —  A.  was 

charged  with  having  coiispircil  witli  .J.  and  others 
unknown  to  raise  iusurreclions  and  obstruct  the 
Liws.  It  was  provc<l  that  A.  and  J.  were  mem- 
bers of  a  Chartist  lodge,  and  that  A.  and  J.  were 
nt  the  house  of  the  jattor  on  a  certain  day,  on 
the  evening  of  which  A.  directed  the  penple  as- 
sembled at  the  house  of  J.  to  go  to  the  race- 
course at  P.,  whither  J.  and  other  persons  had 
gone  .'—Held,  that,  on  the  trial  of  A.,  evidence 
was  receivable  that  J.  liad.  at  an  earlier  part  of 
the  day,  directed  other  pei-suns  to  go  to  I  lie  race- 
course ;  and  it  being  proved  that  J.  and  an 
armed  pai-f-y  of  the  pci-sons  assembled  went  finm 
the  New  nn : — Held,  that  evidence  might  bo 


given  of  what  J.  said  at  the  Now  Inn,  it  beingatl 
one  transaction.  Reg.  v.  i>hflIard,3C&r.k  P. 277. 

and  H,  were  jointly  indicted  for  false  pre- 
tences, and  for  a  conspiracy.  The  evidence  was,, 
that  they  were  ostensibly  carrying  on  business  as 
II.  ti  Co.,  and  that  H.  was  the  author  of  a  buoJt. 
published  by  them.  To  force  the  sale  of  the  book,, 
S.  got  M.  to  write  letters  purporting  lo  come 
from  a  lady  of  title  ordering  a  copy  ol  the  book, 
and  to  address  them  to  country  booksellers : — 
Held,  that  evidence  of  attempts  to  defraud  other 
booksellers  than  those  named  in  the  indictment 
was  admissible  un<ler  the  count  for  conspiracy. 
Rrg.  V.  Stemon,  25  L.  T.  6G6  ;  12  Cox,  C.  0,  111. 

On  an  indictment  for  conspiring  and  unlaw- 
fully meeting  for  the  puqxjse  of  exciting  dis- 
content and  disaflfection,  restilutions  parsed  at  a 
former  meeting,  in  another  place,  and  atwhiclk 
one  of  the  defendants  presided,  the  professed 
object  of  which  meeting  was  to  fix  tiie  meeting, 
mentioned  in  the  indictment,  are  admissible  to- 
show  the  intention  of  such  defendant  in  as- 
sembling and  attending  the  meeting  in  question, 
at  which  he  also  presided.  Re«  v.  Hunt,  3  B.  &. 
Aid.  566  ;  22  U.  B,  485. 

And  large  bodies  of  men  having  come  to  th& 
latter  meeting  from  a  distance,  marching  in 
rcguLar  orIlt,  it  was  admissible  to  show  the 
chanicter  and  intention  of  the  meeting,  that 
within  two  (Ltys  of  the  same  great  numbers  of 
men  were  seen  training  and  drilling  before  day- 
break, at  a  place  from  which  one  of  these  bodies- 
had  come  to  tlie  meeting,  and  on  their  discover- 
ing the  pei-sons  who  saw  them,  they  ill-lrcatetl 
them,  and  forced  one  of  them  to  take  an  oath 
never'  to  be  a  king's  man  again  ;  and  it  was. 
admis-siblo,  for  the  same  purpose,  to  show  that 
another  body  of  men,  in  their  proffress  to  the 
mebting,  on  passing  the  house  of  one  of  th" 
persons  who  had  been  so  ill-treated,  exprcsscil 
their  disapprobation  at  his  conduct  by  hissing. 
lb. 

Object  of  Oonipiraer— Itself  Felonlou.] — 

Where  the  evidence  in  support  of  a  conspiracy 
shows  the  object  of  the  conspiracy  to  be  in  itself 
felonious,  and  that  a  felony  was  committed  itk 
carr>-ing  it  out.  the  defendants  arc  nut  entitled 
lo  an  acqnittal  on  the  ground  that  the  mis- 
demeanor is  merged  in  the  felony  ;  nor  is  it  any 
I  ground  for  am-sting  the  judgment,  that  on  the- 
face  of  the  indictment  itself  the  object  of  the 
conspiracy  amounts  to  a  felony,  the  gist  ftf  the 
offence  charged  tieing  the  conspiracy.  Reg.  v. 
BuUon,nil.h.n9:  18L.J.,M.C.19;  ISJur. 
1017;  3  Cox,  C.  C.  22y. 

Complaints  to  FoUee — ^Whether  Complainant* 

mnit  be  called.] — On  the  trial  of  an  indicttncnt 
for  a  conspiracy  to  procure  large  numbers  of 
persons  to  assemble  fbr  the  purpose  of  exciting 
terror  in  the  mimls  of  her  Majesty's  subjects, 
evi<lencc  was  given  of  several  meetinps  at  which 
tlio  defendants  were  present,  and  it  was  pro- 
posal lo  ask  a. witness,  who  was  superintcndcuC 
of  police,  whether  persons  complained  to  him  of 
being  alarmed  by  these  meetings : — ^Held,  that 
the  cvideuee  was  receivable,  and  that  it  was  not 
necessary  to  call  the  persons  who  made  the 
1  complaints.   Htg.  v.  Vincent,  9  Car,  &  P.  275, 

Bepresentation  as  to  Another's  Solvency- 
Writing  nnnecesEery.] — A  party  may  be  con- 
I  vicietl  uf  a  conspiracy  to  cheat  and  defraud  by 
'  mcsus  of  a  false  and  fnudoteiit  reprcseutatioiB 
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tn  the  «lvea<T  f r  tmilc '-'f  !Mi-.tljiT,  ;i!']i-'i,L'tj 
ilid  rcpTHentntlDn  wo^  uml,  aidL  uiii.-  iur  vvhu'li, 
per  \\t  "xrmiA  not  be  civilly  U»bl^  uuder  U 
Geo.  4,  c.  IG,  e.  11 ;  but  tlie  qucsf  ton  wiU.  be  ncit 
iyijt&It  whether  the  Tf-jit-cwcitati'in  fnlae 
BuiL  iraTidident^  but  wln;tliur  il  »mi^  mwlt  in 
clln^kni  wrlhtJie  oo^^lcilclRnt.  Iqi  chupnrpos*! 
of  .-(K'iUiriL'  ytmettm,'  Mfg*  y>  Tiwatliy, 
1  F,  Jc  i\ 

-  -    No  Benefit  to  Sfffendantii  MWTBfse.^]*^ 

Oil  iiJilLi-L  iiinu  Cop  a  c'ii|i.-[i]r[K'y  m  ilcSmyd  hy 
f;il.-i'  n  i.]tM  :iinti.>Tiri  of  ■^v-lvi.'ii.cy,  !Ll'  ilijfLiidiidt^ 
may  Lit:  caiivjctcd  who  had  ao  kuuw*|Lt|^  pf 

tbi^l^eiG^twii^iif  ^ ottindfc,  and  ecmouizfld  in 

the  ti^pffl^ntatioiui  in  furthprnnre  of  the  wiminoQ 
desiga,  ercn  although  they  did  bq  with  coTi]c:>t;Ti2 
of  pfiMictihr  lv.'iH?fif  to  tliaiBadTea.   Jlt^.  r. 

JCxii.u/,;  I  \\  Ac  Ji'.  L»I3.  &  iS^AQttk  X 
Jirm-rt,  7  Coi.  C.  C.  442. 

OenerKl  Erideiue— Adminllbility-  of.]— In  an 

indiclnniiit  for  n  L-frnsjjijnry,  thu  prpsixution  icaj 
iiiro  p'OLLTid  fiTidwjccH'f  its  iiaturB  before  it 
ds  trpiigljt  bqaifi  to  liic  i.kk-adaiita.    Aiiu  t, 

QTeaerel  ctMcik*  e£  the  ConapiracT  efiarped 
inny  W  n.'friTeil  in  the  first  iostnLcc,  ftElh'>iitrh  it 
ciiiiniht  li^'.vt  the  de/cndfint  itali'Ss  ti£t crivsinb* 
brim.L'hr  hmnL-  fo  iiiin,  tir  to  fio  ni'eii!  iMtijiluytil 
I-y  lniTi,  Ami  the  snmn  hiSl'  fifi|ilif!i  wlicrt;  n 
iief(;rid.iiit  piicflifl  by  sneli  petifirftl  eviiltfifi.' Ill  ilio. 
first  in^ilaQpe  to  affect  the  [jrosfCafor  with  a  vou- 
spiracy  to  subunLwimesscfi  for  thi'  distrnctiou  of 
ttie  di-friifi.',  prntiik-d  tbe  ]^ii\)|i09t"(l  L'viilfinu  is 
[ircviijiii'ly  up*:ui!d  tu  the  eutirt,  na  in.  Ibt  cum,"  nf 
B  iMiiBOcutiaa  to  be  proved  bTcooBpimcj.  T&c 

ilumftfmy^  tr.^  miM 

Qrert  Acta  rapportiiv  taJlotment.] — A  coont 
elirtrpiTig  thif  flcfcndaTita  with  eonspiriiig.  hy 
diiri-i  -^lOirti;   irn.^tiiis  jiud    Eiilse  prc'etu'es,  Co 

lib'jiJi  .L'  !■=  ^nid  chiitr^^l'  from  a  tmiiejimfln, 

\vit}niiit  iJiir  iiLT  fur  llii:m,  vviih  ijitfiit  tt*  ilL'frjtmj 
liiui  eIk'c.I'I.  Mi|ijn.iiT..-il  liv  [irtMif  'U-crt  nets, 
Iri^LiJ  which  a  «;onspiL'^y  amy  bt'  iiiftrn-rl,  wltli- 
oat  prv^  ■  -of,  jti^  vnoli  tMi9  mtt-nc%  m  ifi 
reiinfrecl  jrc  «tt  fndfittlneiM:' fidt  ttbtalnitig  gtxKte 
bv  f;d?i^  fii'etences.  Utif.f.  JI7j/fpflw-K*^,  6  Cdi, 
C,  L",  SN. 

Ov  .  rt  iK'tt  in  mri^tiiiitit'y,  llioiipli  not  ncrcssiirily 
liLid,  ;ciiil  it  lint  jirovi.'il  m  n^mi:it  !|ip 

di-f>.nd;Litu>,  lua}'  be  iookixL  &t  jta  s^l^on'ing  the 
ubji'M  ti£  the  eonBtiiraey.  Miy.T.  MSaile,  1  F. 
is  r.  213-  Ja  G  flub  »om.  Jfej.  t.  ^fltcn,  7  Cox. 
C.  C.  442. 

Indiatment  to  ]>flfra.ad — Proof  of  obtCkiiiiog: 
Amptancei,] — Aa  IndietoiQit  tor  con«]iiriii|r  to 
defniiiJ  till.'  prosccnter  may  be  supjiortt-d  by 
]jrciiif  (if  !i  rmiHpirnCj  to  liit^  tifefplam^, 

llmiL-h  lilt'  |iR>-L>cHtor  prirl'  Wv  !i  in.  [110111%  nnd 
ihi'iiifrli  liL-  iK/rer  has  inr^'jiili-il  in  tl»k^^  iip  ttic 

fleOv'ljljntH'irS,  Htld  tlioilgll  till'  lulls  Wi.T'"  ni.'Vi;f  ill 

hL9  liand^,  cxcfJLit  for  tiie  purfixic  of  hia  an:ept< 
li^.  lii^.  T.  60mpert£t  0  Q.  B.  631 ;  18  L,  J., 
Q,  B-  121  i  U  Jar-  204  j  3  Cox,  C.  C,  145, 

 'Qeneral  Statemestfl — No  Fcoof  t^tOoods 

obtained.]— An  iuiln  tiiiLrit  iilt^  iiLii^-  Hiat  1.  \V., 
(.'.W,  anil  J,  W.,  Iii,iij{j  yn.'i'Miris  in  irnJi^rciit  cir- 
ciiiniitRnc(?s,  Aud  iuttniliiig  cu  dtifmud  Xnule^vo. 
lr.bo  otiouid  supply  tbem  irtth  gotxla  upoa  credit, 
cgneplred  to  aum  3^  W.  ia  bo  rctmtcd  amd 
bdierol  to  be  a  ;paiipiL  of  eaati&amtm  pxqpertyf 
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iind  in  ii[iiil(.'fil  cirt'iunstanccJSj  for  ihc  ptiqiiwq 
iitid  Willi  tlni!  luU'ut  of  clieiiting  and  dcfL-umiiug 
divers  perwniB  beings  tradeiaiQcii,  nho  bboulLl  bar- 
gain with  Ultim  for  the  sale  to  the  aiiid  I.  Vf. 
Boodst  the  property  of  Eucb  lafit-mcuU^med.  |nv 
tam.iit  creat  qiuuttitie^j  of  RUcb  ^d»,  without, 
paying  for  tViu  ^amu,  with  iritt^iH  li>  nbhain  to 
Iheciwlvis  numi'j  11114  mlicr  jirL  tlH.  i:"  iiMt 
portocl  by  proof  ihiit  C.  W.  Ami  J.  W,.  iieing  the- 
wife  tad  dbughter  of  1 W.,  rspnjsentecl  tluut  they 
were  fn  independent  circiUDBtanceK,  thfiir  incouia 
b(.*infr  iJitE-reat  of 

nnotlidr  time,  when  L'njriu,-iEi:  Ipcjgings.  that  they 
we]'i.>  not  in  ilje  liabir  nf  liviii'j  in  Iiidfrinj?^,  and 
that  lii'.-y  oht;liTli:tl  Vii,riiii:s  ;:ihi.I-  inulenmeni 
on  crcilit,  undBP  ^;ircuiti.srniiC4:s  iIjh:  "lioivfi  an 
intent  to  defraud,  but:  no  prtiof  lieiiij.:  :i.iJiliico(l 
that  those  gooda  «&6  obuused  by  ren^n  of  uny 

 PoiiBBsiaa  of  FnuHQtor— How  puivB^.] 

— in  Kuppcrt  of  an  Jndictmeat  chargini^  a  con- 
epira^  to  deframi  4od  dmviTQ  B.  of  oertaiiL 
leasehold  niGSSiuees,  MH^fnt  K  was  lawfully 
panesiect,  ud  tu  thent  and  defRmd  iict  of  th» 
rents  and  jjwJits  of  tlii?  me^uiipc^  ;  1  Ik-  i-viilcncQ' 
as  to  B.'s  tiUf  tirn  b',.  iitf..ro  Ikt  death, 
dirocied  S,.  lit;;  in  .-it-uf-kiri.  I(;  miivcy  llie  mei' 
sttikges  to  li.  oil  iuicuiiiil.  of  a  isapjiosiHt  cquitaljla 
cloim  of  B.  to  nioafiy  teceiyed  by  F.  S.,  after 
ihs  death  ot  F.,  imd  before  luiiuiniBtiatlQi^. 
OXccnteil  An  npi^eiuent  ta  nesign  to  B,.  and  went 
witli  her  to  tliL  bonaea,  ami  poiattki  out  th& 
XirojrtJfty,  &nd  ftdtd  w.is  hiindmlv-  niul  he 
liujioi.)  llii;  tenants  ■vvtiuJii  not  slmiil*.' wii.li  ht'r  iis 
ttai:y  bntl  with  l'\  B.  H^terwAcdd  rei:eivcd  a  staoU. 
sum  as  tent.  Thett  WM  W  |no£  thnb  JVor  i. 
vtaa  ever  m  yumemtioa,  hikI  &d  bt^Ha'  eimBa»  of 
fl.'i  titla  : — Held,  that  there  was  eohk;  evid&acft 
of  a  poaseaaion  by  h.  to  support  iht;  ^vL-rmcHt 
in  Uie  iodictiBBiit  iiiw.  r.  ifAiteflmu:,  8  Cox, 
CClSft. 

Pzawtistg  Tttnaiu  ewtyiBfE  m  Xkadii]— An 

indictment  for  conspiring  "  to  prevent  tho  wfiflt- 
mtn  ot  J.  O.  from  contmuing  to  work,  Ac,"  i* 
fiuHported  by  evidence  ol  a  conapiracy  to  fjii^vctil. 
any  frnti  txmtiimiujj,  itu,    Jtrj'  \\  Jhkrriiijlt,-  1 

An  indii;tuiL'ii t  ii(^,iiii!%t  jourjiryuicn  foi  u  cnn> 
n^aiobt  rhi.-ir  I'lii^yioyc^r:'.  to  prevent  tlqak 
from  tftkmg-  any  itpprouticia,  ia  pi-cived  by  trti- 
I  Eciir.!2  of  theif  naifinlf  qoittod  th^r  eiU|ilciyTE(>iit 
wint  an  intcnlioti  tO  ODmpd  Buch  ^jilavcrs  to 
lU^misa  auy  MflKHl.  «i  an  MmotiieBt.    )ka  Vw 

To  anrdor.] — Aq  liirUctment  aQsgtae  a  ooiL* 
Bpiracy  to  timnler  a  liY\ng  inbnt  witT  not  ha 

&iiji]irii'iL'd  by  o^Mimco  of  K  (MnjipinK^  cxiutln^ 
pr>u\  Liiii-ly  Ui'  iliL'  bicih  of  such  inoiat,  nnieaa  tha 
ii<:ru!.  ri)i:ac  and  iotetitioo  cotktuiBe.  aabaBaiuntbr 

— In  im  iiidictaMiit 'Obi^to  ^'WotgiinH^  t9 
cheat  and  Lli>rcaad  J.  nj^ea«MH«  goodft, 

laying  a3  iiii  ovprt  net  tbp  nbtnrrriiig'  icorwlp  rrf 

J.  H,  and  Otill^ls,  tllL'  WOvd  ■'  lptiM;]^"  liiu.^l  [iirlLlI 

"  othcru  ids  [liii-tiiem"  tbioiigiionl.,  and  i;TiJciR'e 
ot  cnqjitplriiiK  dofrnml  otimr  pemnta  than  J,  D. 
and  hii  turtiicTi  is  net  odraiuicle.  JZm.  t, 
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Dates  in  Indi«tment  diffsrlBg  tttm  Bridmee.] 

— ^An  indictment  for  a  conspiracj  ceatained 
several  connts,  alleging  several  mfsdoneanors  on 
the  same  day  : — Held,  that  the  pTosecntor  might 
Kire  evidence  of  several  misdemeanots  on  dif- 
ferent days.   Mex  t.  Levff,  2  Stark.  458. 

What  Xvidene*  vt  Contplnwr  niBei«it.] — If, 

on  a  charge  of  conspiracy,  it  appears  that  two 
perscms,  by  their  acts,  are  pursuing  the  same  ob- 
ject often  by  the  same  means,  one  performing 
part  of  an  act,  and  the  other  completing  it,  for 
the  attainment  of  the  object,  the  jury  may  draw 
the  conclusion  that  there  \s  a  conspiracy.  Reg. 
v.  Xierphyt  8  Oar.  It  P.  297. 

On  an  indictment  against  A.,  B.,  C,  D.,  E.,  F., 
G.  and  H.,  for  conspiracy  to  cheat  M.  by  selling 
a  glondered  horse  aa  a  sound  horse,  the  evidence 
■was,  that  A.,  having  previously  cheated  M.  by 
selling  him  a  kicking  horse,  B.,  C,  D.  and  E.  ob- 
tained that  horse  from  M.  in  exchange  for  a 
glandered  horse,  which  he  8ul»eqiiently  soid.  A^, 
accompanied  by  Q.,  afterwards  sold  M.  another 
horse,  m  which  transaction  the  latter  was  again 
defrauded.  Some  evidence  was  given  to  show 
that  A.  was  frequently  in  company  with  some  of 
the  other  defendants,  and  that  he  was  aware  of 
a  previous  sale  of  the  gbindered  horse  by  them, 
Imt  there  was  no  other  evidence  to  connect  him 
with  its  sale  to  M. : — Held,  that,  in  the  absence 
of  any  evidence  clearly  leading  to  the  conclu- 
sion that  A.  was  a  party  to  that  sale,  there  was 
no  evidence  of  a  conspiracy  to  go  to  the  jury 
against  him.    Jti-g.  v,  Jtnad,  G  Cox,  C.  C.  134. 

Certain  wharfingers  and  their  servanta  weit!  in- 
dicted for  a  conspiracy  to  dehaud  by  false  state- 
ments as  to  goods  depoeited  with  them  and 
insured  by  the  owners  against  fire : — Held,  that 
evidence  that  false  statements  were  knowingly 
sent  in  by  the  servants,  which  would  be  for  the 
benefit  of  the  masters,  and  that  afterwards  the 
servants  took  fraudulent  means  to  conceal  the 
falsehood  of  the  statements,  with  cvid^ce  thnt 
the  employers  had  the  means  of  knowing  the 
falsehood,  and  knew  of  the  devices  used  to  con- 
ceal it,  was  no  evidence  to  sustain  the  charge  of 
a  fraudulent  conspiracy  between  the  employers 
and  servants.   Il4^>/.  v.  Harry,  4  F.  &  F.  389. 

Prisoners  were  indicted  for  conspiring  to  com- 
mit larceny.  A  second  count  charged  an  attempt 
to  commit  a  larceny.  The  evidence  was  that  they, 
with  another  boy,  were  seen  1^  a  policeman  to 
flit  together  on  some  doorsteps  near  a  crowd,  and 
when  a  well-dressed  person  came  up  to  see  what 
was  going  on,  one  made  a  sign  to  the  others,  and 
two  of  tliem  got  up  and  followed  the  person  into 
the  crowd.  One  of  them  was  seen  to  lift  the 
tail  of  the  coat  of  a  man,  as  if  to  ascertain  if 
there  was  anything  in  the  pocket,  but  making  no 
visible  attempt  to  pick  the  pocket,  and  to  place 
a  band  og.iinst  the  dress  of  a  womon,  but  no 
actual  attempt  to  insert  the  hand  into  the 
pocket  was  otecrved.  Then  they  returned  to  the 
dootatep,  andrcsumcd  their  seata.  They  repeated 
this  two  or  three  times.  There  was  no  pi-oof  of 
any  preconcert,  other  than  this  procceiiing ; — 
Held,  not  to  be  sufficient  evidence  of  a  con- 
apiracy.  Beg.  v.  Taylor,  26  L.  T.  75.  See  Iteg. 
T.  Deary,  15  Cox,  C.  0.  334. 

6.  Tbiaii  and  Verdict. 

Venne.] — ^An  information  at  common  law  for 
a  conspiracy  between  the  captain  and  pui-scr  of 
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vouchers  to  cheat  the  crown  (which  planning 
and  fabrication  were  done  upon  the  hi>;h  se^s), 
is  well  triable  in  Middlesex,  upon  proof  there  of 
the  receipts  by  the  commissioners  of  the  navy  of 
the  false  vouchers  transmitted  thither  by  one  of 
the  conspirators  through  the  medium  of  the  jxtit, 
and  the  application  there  of  a  thirrl  |>er6on,  a 
holder  of  one  of  such  vouchers  (a  bill  of  ex- 
change) for  payment,  which  he  there  received. 
Rex  V.  Briiac,  4  East,  164  ;  7  B.  K.  651. 

Party  in  this  Cottntry  to  Contpiracy — Prin- 
cipal Offenee  not  triable  here.] — Uu  an  indict- 
ment against  a  foreigner,  who  was  ship's  car- 
penter on  board  a  foreign  merchant  stiip,  for 
conspiring  in  thiscountry,  with  the  foreign  owner 
and  master,  to  destroy  or  cast  away  the  vessel, 
with  intent  to  prejudice  the  owners  of  gootls  on 
board,  or  the  insurers  of  the  ship  or  cargo,  it 
being  admitted  that  the  prisoner  was  partvto  the 
scuttling  of  the  ship  on  the  high  seas,  tlie  jury 
was  directed  to  consider  whether  the  prisoner  was 
a  party  in  this  country  to  a  previous  plan  or  con- 
spiracy to  destroy  the  ship,  not  limited  to  its 
destination  on  the  high  seas,  the  principal 
offence  not  being  triable  in  this  country.   Reg.  v. 

Where  triable.] — An  indictment  for  a  ctm- 
spiracy  to  defraud  is  triaUe  at  quarter  sessions. 
Latham  v.  Reg.,  6  B.  &  S.  635 ;  33  L.  J.,  M.  C. 
197;  lOJur.  Cs.8.)1145;  10L.T.751;  12  W.  E. 
908  ;  9  Cox,  C.  C.  516. 

Verdiet  that  Prisoner  gaOty  of  Cou^rac^ 
withT.  orZJ — ^A.  was  indicted  for  conspiriDg 
with  Y.  and  Z.,  and  other  persons  to  the  jurors 
unknown.  The  evidence  was  confined  to  A.,  Y. 
and  Z.,  and  the  jury  was  of  opinion  that  A.  con- 
spired with  either  Y.  or  Z.,  but  said  that  they 
did  not  know  with  which.  Y.  and  Z.wcre  there- 
upon both  acquitted  : — Held,  that  A.  was  enl  itlol 
to  be  acquitted  also.  Reg.  v.  Tftomptim,  16Q.B. 
ft32  ;  Dears.  C.  C.  3  ;  20  L.  J.,  M.  C.  183  ;  17  Jur. 
453  ;  5  Cox,  C.  C.  166. 

Indictment  against  Two — Acquittal  or  Con- 
viction of  Both.] — Where  two  persons  areindicted 
for  conspiring  together,  and  they  are  tried  to- 
gether, both  must  be  actjuittcd  or  both  convicted. 
R>g.  V.  jVannhig,  63  L.  J.,  M.  C.  8.> ;  12  Q.  B.  D. 
241 ;  61  L.  T.  121 ;  32  W.  K.  720 ;  48  J.  F. 
536. 

Verdict  —  Several  Objecta  —  Ssveral  Defen- 
dants.]— Upon  a  count  charging  one  conspiracy, 
and  one  only,  against  all  the  defonclants  therein 
named,  to  effect  several  illegal  objects,  the  jury 
may  find  all  or  some  guilty  of  conspiring  to  effect 
one  or  more  of  the  objects  specified.  O'Connell 
V.  Reg.,  11  CI.  &  F.  16  ;  9  Jur.  26 ;  1  Cox,  C.  C. 
413. 

 Onhownuu^Ooimts— SinglaOonQira^.] 

— ^Where  an  indictment  for  conspiracy  contains 
several  counts,  if  only  a  single  cous|)iracr  is 
proved,  the  verdict  may  nevertheless  b^'  taken 
on  80  many  of  the  counts  as  describe  the  con- 
spiracy consistently  with  the  proof.  Reg.  v. 
Gompertz,  9  Q.  B.  824  ;  16  L.  J.,  Q.  B.  121 ;  U 
Jur.  204 ;  3  Cox,  0.  C.  143. 

Death  of  Co-defendant  between  Indictment 

and  Trial.] — Where  one  dcfendimt  in  coiis|)ii-:^cy 


a  man-of-war,  for  planning  and  fabricating  false ;  dies  between  the  indictment  and  tri-Tl,  it  is  no 
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grouad  of  a  venire  de  novo  for  a  mis-trial,  if  the 
trial  proceeds  against  both,  no  su^estion  of  the 
death  being  entered  on  the  record.  Beg.  v. 
Kenrich,  6  Q.  B.  49  ;  B.  &  M.  208 ;  12  L.  J., 
M.  C.  135  ;  7  Jur.  848. 

One  may  be  tried  separately.] — One  of  several 
prisoners  indicted  for  conspiracy  may  be  tried 
separately,  and,  upon  conviction,  judgment  may 
be  passed  on  him,  although  the  others,  who  have 
appeared  and  pleaded,  Iiave  not  be^  tried.  Reg. 
V.  Ahearnt,  6  Cox,  C.  C.  6. 

 Sentenee.] — ^Where  three  prisoners  have 

been  jointly  indicted  for  a  conspiracy  to  murder, 
and  severally  pleaded  not  guilty,  but  have 
severed  in  three  challenges,  and  the  crown  has, 
consequently,  proceeded  to  try  one  of  such  pri- 
soners ; — Held,  that,  upon  conviction  of  such 
prisoner,  judgment  must  follow,  although  the 
others  have  not  been  tried,  and  that  the  possi- 
bility of  the  other  prisoners  being  found  not 
^ilty  (although  such  a  verdict  would  be  a 
ground  for  reversing  the  judgment)  is  not  a 
sufficient  reason  for  holding  such  judgment,  and 
all  the  legal  consequences  of  such  conviction  of 
each  prisoner,  irregular,  lb. 

7.  New  Tbial. 

When  granted.] — Where  all  of  several  defen- 
dants in  an  indictment  for  conspiracy  are  found 
guilty,  if  one  of  them  shows  himself  entitled  to 
a  new  trial  on  grounds  not  afiecting  the  others, 
the  new  trial  will  nevertheless  be  granted  as  to 
aU.  Iteg.  v.  Gimpertz,  U  Q.  B.  824 ;  16  L.  J., 
Q.  B.  121 ;  11  Jur.  204 ;  2  Cox,  C.  C.  145. 


IV.  AGAINST  QUEEN  AND 
GOVEIiNMENT. 

A.  COINING. 

1.  Counterfeiting  and  Uttering,  1589. 

2.  Sale  of  Ikmnterfrit  Coin,  1693. 

S.  2ixchanf]ing  Coin  at  Higher  than  its  Valve, 
1594. 

4.  Colouring,  1594. 

5.  Poxtfssioii ,  ifc,  of  Implcmeidgfor,  1594. 
Uniaufvl  Posscsgion.  of  Jiate  Gnn^lb^Q. 

7.  I*reviou»  Conviction,  1597. 

8.  Notice  of  Action,  1598. 

1.  COUKTERFEITINQ  AND  UtTEEIKQ. 

CoTinterfeit  Coin — What  is.] — A  genuine  sove- 
reign had  been  fraudulently  filed  at  the  edges  to 
such  an  extent  as  to  reduce  the  weight  by  one 
twenty-fourth  part,  and  to  remove  the  milling 
entirely,  or  almost  entirely,  and  a  new  milling 
had  been  added  in  order  to  restore  the  appear- 
ance of  the  coin  : — Held,  that  the  coin  was  false 
and  counterfeit  within  24  &  25  Vict.  c.  99,  s.  9. 
Beg.  V.  Hermann,  48  L.  J.,  M.  C.  106  ;  4  Q.  B.  D. 
284  ;  40  L.  T.  263  ;  27  W.  B.  475 ;  14  Cox,  0.  C. 
279. 

  To  be  made  Abroad.] — Some  apparatus 

for  manufacturing  counterfeit  coin  was  n>mid  in 
the  prisoner's  possession,  but  the  jury  fotmd  that 
he  intended  to  make  only  a  few  counterfeit  coins 
in  England,  with  a  view  merely  of  testing  the 
completeness  of  the  apparatus  before  he  sent  it 
out  to  Peru : — Held,  that  even  to  make  a  few 


coins  in  England  with  that  object  would  be  to 
commit  the  offence  of  making  counterfeit  coins 
within  the  statute.  Beg.  v.  Boberte,  Dears.  C.  C. 
539  ;  25  L.  J.,  M.  C.  17 ;  1  Jur.  (K.S.)  1094  ;  7 
Cox,  C.  C.  39. 

  When  Offisnoe  complete.] — Forging  the 

impression  of  money  on  an  irregular  piece  of 
metal,  without  finishing  it,  so  as  to  make  it  cur- 
rent, was  an  incomplete  crime,  and  not  high 
treason.  Bea  v.  Varley,  2  W.  BL  682  ;  1  Leach, 
C.  C.  71,  253 ;  1  East,  ?.  C.  164.  S.  P.,  Bex  v. 
Harris,  1  Leach,  C.  C.  165. 

— —  Imprsarion  not  neoessary.] — It  is  not 

necessary,  to  constitute  the  offence  of  coinin::, 
that  t^cre  should  be  an  impression  on  the  coun- 
terfeit, if  it  resembles  ihe  common  worn  coin. 
ItexY.  Welch,  1  East,  P.  C.  87,  164;  1  Leach, 
C.  C.  364. 

A  counterfeit  shilling  produced  in  evidence, 
althou^  it  is  quite  smooth,  and  iherc  is  no  im- 
pression of  anysortdisceinibleonit,  will  suupoit 
an  indictment  for  count«rfeicingto  thcsimihtode 
of  the  legal  coin.  /(. 

To  make  a  round  blank  like  the  smooth  shil- 
lings in  circulation,  the  original  impression  on 
which  has  been  effaised  by  wear,i3C0unterfeiiiitg 
to  the  likeness  and  similitude  of  the  good  leg.U 
and  cuo'ent  coin  of  the  realm  called  a  billing. 
Bea  T.  Wilton,  1  Leach,  C.  C.  285. 

  To  ^uamlile  Baal  Coin— ftuflBtioii  for 

Jury.] — It  is  a  qnestion  of  fact  whether  or  not 
counterfeit  coin  was  made  to  resemble  the  real 
coin.  Jiex  v.  Wdeh,  1  East,  P.  C.  87,  164 ;  1 
Leach,  C.  C.  364. 

Uttering— What  amoimtB  to.]— A  prisoner 
went  into  a  shop,  asked  for  some  coffee  and 
sugar,  and  in  payment  put  down  on  the  counter 
a  counterfeit  shilling ;  the  prosecutor  said  that 
the  shilling  was  a  bad  one  ;  whereupon  the  pri- 
soner quitted  the  shop,  leaving  the  shilling  and 
also  the  coffee  and  sugar  : — Held,  that  this  was 
an  uttering  and  putting  off  within  the  statu  e. 
Beg.  V.  tt  cleh.  T.  &  il.  409  ;  2  Den.  C.  C.  78  ;  20 
L.  J.,  M.  C.  101 ;  15  Jar.  136  ;  4  Cox,  C.  C.  432. 

The  giving  of  a  piece  of  counterfeit  money  in 
charity  is  not  an  uttering,  although  the  person 
may  know  it  to  be  counterfeit;  as  in  cases  of 
tliis  kind  there  must  be  some  intention  to  de- 
fraud.  Bi-g.  V.  Page,  8  Car.  &  P.  122. 

But  where  a  person  gave  a  counterfeit  coin  to 
a  woman  with  whom  he  had  shortly  before  had 

intercourse : — Held,  an  uttering.   Beg.  v.  ■  -, 

1  Cox,  C.  C.  250. 

Uttering  or  tendering  in  payment  counterfeit 
copper  money  was  not  an  indictable  offence. 
lte.r  V.  Cirwan,  1  East,  P.  C.  182. 

Comoro  catea  sub  tit.  Fosgeby,  ante,  col. 
1298. 

 Joint  ntttring.]— It   two   uttercrs  of 

coimterfeit  coin,  with  a  general  community  of 
purpose,  go  different  ways,  and  utter  coin  apart 
from  each  other,  and  not  near  enough  to  assist 
each  other,  their  respective  uttcriugs  are  not 
joint  utterings  by  both.  Bca  v.  Jfanners,  7  Car. 
&  P.  801. 

If  two  jointly  prepare  counterfeit  coin,  and 
utter  it  in  different  shops,  apart  from  each  other, 
but  in  concert,  and  intending  to  share  the  pro- 
ceeds, the  utterings  of  each  are  the  joint  uttcr< 
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iDgs  of  both,  and  they  mar  he  convicted  jointly. 
Mm.  y.  ffurte,  3  M.  &  Bob.  SCO. 

On  an  indictment  for  a  joint  uttering  of  coun- 
terfeit coin,  where  both  are  not  present  at  the 
time  of  the  uttering,  the  true  question  seems  to 
be,  whether  the  one  was  no  near  the  other  as  to 
help  the  other  to  get  rid  of  the  counterfeit  coin. 
JtM.  V.  Jotut,  9  Car.  &  p.  761 ;  2  M.  C.  C.  86  ;  2 
Lewin,  C.  C.  119, 297. 

Prisonera  together  uttered  a  1^  half-crown. 
Shortly  afterwards  they  separated,  and  one  of 
tbsm  went  to  a  shop  and  uttered  another  bad 
half-crown,  and  then  the  other  went  to  the  same 
shop  and  uttered  a  third  bad  half-crown ;  but 
at  these  second  and  third  utteiings  neither  was 
proved  to  have  been  near  the  other : — Held, 
that  the  proof  of  previous  concert  would  not 
sustain  a  count  for  a  joint  uttering  in  either  of 
the  second  or  third  utterings,  Jleg.  v.  Wcet,  2 
Cox,  C.  C.  237. 

Persons  privy  to  the  uttering  of  a  forged 
note,  by  previous  concert  with  the  uttcrer,  but 
who  were  not  present  at  the  time  of  ottering  or 
so  near  as  to  be  able  to  afiord  any  aid  or  ae- 
sistance : — Held,  not  to  be  principals  but 
accessoriee  before  the  fact.  Bern  v,  Soaret,  R.  ii 
B.  2S  ;  2  East,  P.  C.  974. 

— —  Joint  Uttering  and  Foiaaidon  <a  trther 
ConnteiftU  Money.] — If  two  prisoneis  are  in- 
dicted for  uttering  a  counterfeit  shilling,  having 
anoUier  counterfeit  shilling  in  their  possession, 
it  is  not  necessary  to  prove  with  certainty  which 
of  the  pieces  was  the  one  uttered,  and  which 
wasfonnd  on  them  unuttcred,  if  both  the  pieces 
of  the  money  are  proved  to  be  counterfeit.  And 
if  it  appears  that  two  prisoners  went  to  a  shop, 
and  that  one  of  them  went  in  and  uttered  the 
iMid  money,  having  no  more  in  her  possession, 
and  the  other  stayed  outside  the  shop,  having 
other  bad  pieces  of  money,  both  may  be  con- 
victed, the  uttering  and  the  possession  being 
both  joint   Jtex  v.  Skerritt,  2  Car.  &  F.  427. 

Where  one  of  two  persons  in  company  utters 
counterfeit  coin,  and  other  counterfeit  coin  is 
found  on  the  other  person,  they  arc  jointly 
gnilty  of  the  aggravated  offence  under  2  &  3 
Will.  4,  c.  34,  8.  7,  if  acting  in  concert,  and  both 
knowing  of  the  possession.  Meg.  v.  Gerr'uh,  2 
M.  &  Itob.  219. 

Where  a  man  and  woman  were  indicted  for 
uttering  a  bad  shilling  to  B.,  and  having  in  their 
possession  another  bad  shilling  at  the  time,  and 
the  uttering  was  by  the  woman  alone  in  the 
ab)<ence  of  tlie  man  : — Held,  that  the  man  was 
not  liable  to  be  convicted  with  the  actual  utterer, 
although  proved  to  be  the  associated  the  woman 
on  the  day  ofuttering,  and  to  have  had  other  bad 
money  about  him  for  the  purpose  of  uttering  ; 
and,  secondly,  that  the  woman  could  not  be  con- 
victctl  of  the  second  offence  of  having  other  bad 
money  in  her  possession,  on  the  evidence  of  her 
associating  with  a  man  not  present  at  the  utter- 
ing, but  ^viug  large  quantities  of  bad  money 
a^ut  him  for  the  purpose  of  uttering.  Hex  v. 
Mae,  B.  &  B.  142.  But  see  Meg.  v.  Greenvmd, 
2  Den.  C.  C.  453  ;  &  Cox,  C.  C.  621. 

Indictment— Form  of.] — In  an  indictment  on 
15  Geo.  2,  c.  28,8.  3,  it  was  not  necessary  to  aver 
that  the  defendant  was  a  common  utiercr  of 
false  moneys   Btx  v.  Smith,  2  Bos.  &  P.  127. 

An  indictment  fur  knowingly  utterin;;  coun- 
terfeit coin,  twice  on  the  i>;ime  day,  charged 
an  uttering  of  a  countei'feit  half-crown,  and 


that  the  defendant,  on  the  same  day,  "one- 
other  piece  of  false  and  counterfeit  (omitting 

the  won!  "  coin  "),  resembling,  and  apparently 
intended  to  resemble,  and  pass  for  a  piece  ot 
the  Queen's  current  silver  coin,  called  a  half- 
crown,  unlawfully,  ice.,  did  utter  and  put  off  t» 
one  S..A.,  the  wife  of  W.  G.,  knowing  the  same' 
to  be  false  and  counterfeit "  : — Held,  that  the- 
omission  of  the  word  "coin"  did  not  render  the- 
indictment  bad,  as  the  words  "  false  and  coont«v 
feit"  might  be  rejected  as  surplusage,  and  the? 
indictment  would  then  be,  "  one  other  piece  re- 
sembling, and  apparently  intended  to  resemble, 
and  pass  for  a  piece  of  the  Queen's  current  silver 
coin,  called  a  half-crown."  Beg.  t.  Joaa,  9  Car. 
&  P.  761. 

An  indictment,  ehai^fing  that  the  prisoner, 
one  piece  of  counterfeit  coin,  4:c.,  "  did  utter  an* 
put  off  to  A.,  knowing  the  same  to  be  false  ant! 
counterfeit,"  is  good,  whether  the  objection  of 
uncertainty  as  to  the  time,  &c.,  and  in  knowing, 
is  taken  before  or  after  verdict.  Bag.  v.  Page^ 
2  M.  C.  C.  219  ;  9  Car.  &  P.  756. 

A  count  chai^ng  the  prisoner  with  having 
counterfeit  money  in  his  possession  at  the  time  h& 
uttered  other  counterfeit  money,  must  contain  a. 
distinct  averment  c^thefact  of  uttering.  Rtx  v. 
Kelly,  3  Esp.  28. 

An  indictment  on  ISOeo.  2,  C  28,  for  uttering 
bad  money  by  the  common  trick  called  "ringing 
the  changes,"  was  good,  although  it  diil  not  state- 
that  it  was  altered  in  payment  as  and  for  goo<l 
and  lawful  money  ;  for  the  words  of  the  statute 
were  in  the  disjunctive,  utter  or  tender  in  pay- 
ment.  Mex  V.  Franks,  2  Leach,  C.  C.  <i44. 

The  chatve  of  uttering  false  money  twic& 
within  ten  days  mnst  be  contained  in  one  coant- ' 
to  justify  the  period  of  imprisonment  inflicted 
by  15  Geo.  2,  c.  28,  s.  3.  Hex  v.  Tandy,  2  Leach, 
C.  C.  833  ;  1  East,  P.  C.  182.  See  Rex  v.  Mar- 
tin, 2  Leach,  C.  C.  923  ;  1  £ast,  P.  C.  Ad.  zviii. 

 Allegation  of  Scienter.] — An  indictment 

for  knowingly  uttering  counterfeit  coin,  charged 
thattheprisoner  '-did  utter  and  put  off  to  one 
S,  A.,  the  wife  of  W.  G.,  knowing  the  same  to  be 
false  and  counterfeit": — Held,  that  the  allega- 
tion of  the  scienter  was  sufficient,  and  that  the 
word  "  knowing  "  must  be  taken  to  apply  to  the 
prisoner,  and  not  to  "  S.  A.,  the  wife  of  W.  G.." 
who  was  the  last  antecedent ;  and  that  the 
scienter  must  be  taken  to  apply  to  the  time  of 
the  uttering,  although  it  was  not  stated  to  be- 
"  then  and  there."  Beg.  v.  Jonety  9  Car.  &  P.  7G1. 

An  indictment  for  uttering  counterfeit  coin, 
knowing  it  to  be  counterfeit  (after  a  previous- 
conviction))  chafed,  that  the  prisoner  cud  utt^ 
a  connterteit  half-crown  to  E.  H.,  knowing  the 
same  to  be  false  and  counterfeit : — Held,  that 
the  allegation  of  the  scienter  was  sufficient,  and 
that  tlie  woixl  "  knowing  "  must  be  taken  to  apply 
to  the  prisoner,  and  not  to  E.  H.,  who  was  the 
last  antecedent,  and  that  the  scienter  must  be 
taken  to  apply  to  the  time  of  the  uttering, 
although  it  was  not  stated  to  be  "then  and 
there."  Meg.  v.  Page,  9  Car.  &  P.  756;  2  M.C.  C. 
219. 

Question  for  Jcry— Whether  ZntEntion  to  pan 
as  Good  Coin.] — On  an  indictment  under  2  &  3 
Will.  4,  c.  34,  s,  7,  for  nttcring  a  piece  of  false 
and  couuterfeit  coin,  apparently  intended  to  re- 
somtlu  and  pass  for  a  piece  of  the  Queen's  good 
liiid  legal  current  coin,  it  is  a  question  f.ir  the 
jury  whether  the  coin  produced  supported  the 
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indictment,  and  if  they  should  be  of  opinion 
that  the  coin  was  not  intended  by  the  maker  to 
pass  as'ft  good  coin,  they  should  acijuit.  Hfg.  y. 
Mt/nu,  6  Vox,  C.  C.  475. 

Evidence  of  Carrent  Coin.1 — A.  persnn  was 
indicted  for  ottering  a  counterfeit  coin,  intended 
to  resemble  and  pass  for  a  groat.  All  the 
-witnesses  for  the  prosecution,  except  the  inspcc- 
■tor  of  coin  for  the  mint,  called  it  a  fourpenny- 

Eiece.  The  inspector  called  it  a  fn^t,  and  said 
e  believed  that  it  had  had  that  nante  from  the 
■earliest  period.  He  added,  that  the  original  groat 
■of  Edward  the  Third's  reign  was  larger  and 
heavier  than  the  coin  in  question  ;  and  that,  in 
the  Queen's  proclamation,  these  coins  were  called 
both  groats  and  fourpenny-pieces.  The  procla- 
mation was  not  produced,  and  the  inscription  on 
the  coin  itself  was  fonrpence  : — Held,  that  if  the 
jury,  from  their  own  knowledge  of  the  English 
language,  without  considering  any  evidence  at 
.all,  were  of  opinion  that  a  groat  and  fourpenny- 
piece  were  the  same,  the  prisoner  was  rightly  in- 
•dicted,and  might  be  convicted.  Seg.  v.  Oftinell, 
1  Car.  &  K.  190. 

A  person  was  indicted  for  nttering  a  medal  re- 
sembling in  size,  figure,  and  colour  one  of  the 
Queen's  current  gold  coins,  called  a  half-sovereign. 
At  the  trial  the  medal  was  produced  Ir^  a  wit- 
ness, who  stated  that  it  was  the  same  in  diameter 
ns  a  half-sovereign,  and  somewhat  similar  in 
•colour ;  that  on  the  obverse  was  the  head  of  the 
Queen  similar  to  that  on  a  half-sovereign,  but 
that  the  lcf,'Ciid  was  different ;  when  about  to 
•describe  the  reverse,  the  coin  accidentally  dropped 
■and  was  lost.  The  medal  had  not  been  shown  to 
the  jnry,  and  secondiuy  evidence  was  not  given 
■of  what  was  on  the  reverse  : — Held,  that  there 
was  evidence  to  go  to  the  jury  that  the  medal 
resembled  in  figure  a  current  coin.  Seg.  v.  Robin- 
ton,  L.  t  C.  604  ;  S4  L.  J.,  M.  C.  176  ;  11  Jur. 
<N.8.)  452  ;  12  L.  T.  501;  13  W.  B.  727  ;  lOCoi, 
■C.  C.  107. 

Evldenoe  of  Onilty  Knowledge.] — On  an  in- 

•dictment  for  uttering  counterfeit  coin,  to  prove 
&  guilty  knowledge,  evidence  may  be  given  of  a 
subsequent  uttering  by  the  prisoner  of  counter- 
ieit  coin  of  a  different  denomination  to  that 
mentioned  in  the  indictment.  The  difference  in 
the  denomination  of  the  coin  goes  to  the  weight 
of  evidence,  but  not  to  its  admissibility.  Reg.  v. 
Fogtsr,  Dears.  C.  C.  456  ;  3  C.  L.  R.  681  :  24 
L.  J.,  M.  C.  134  ;  1  Jnr.  (N.B.)  407  ;  6  Cox,  0.  C. 
■621. 

Sentence.] — On  a  conviction  of  two  separate 
•offences  of  uttering  counterfeit  coin,  in  two 
•counts,  one  judgment  for  two  years'  imprison- 
ment, under  2  &  3  Will.  4,  c.  34,  a.  7,  was  bad. 
££0)  V.  Robiaton,  1  M.  C.  C.  413. 

2.  Sale  of  Cocntebfeit  Coin. 

Putting  off— What  is.]— An  indictment  on  8 
-&  9  Will  3,  c.  26,  8.  6,  stated  that  five  counterfeit 
-shillings  were  paid  and  put  off  for  two  shillings ; 
the  proof  was  that  five  bad  shillin.'S  were  sold 
for  hidf-a-crown  : — Held,  that  the  variance  was 
fatal,  as  it  was  a  contract  which  must  be  cor- 
Tectly  proved  as  laid.  Sew  v.  Joyce,  Car.  C.  L. 
184. 

In  an  indictment  for  putting  off  counterfeit 
money  at  a  lower  rate  than  its  denomination 
imports,  it  was  alleged  that  the  prisoner  pat  off 


a  counterfeit  sovereign  and  three  counterfeit 
shillings  for  the  snm  at  five  shillings  ;  the  proof 
was,  that  the  prisoner  said  he  would  let  the  wit- 
ness have  a  bad  sovereign  at  four  shillings,  and 
three  bad  shillings  at  one  shilling,  and  the  wit- 
iiass  paid  for  them  with  two  good  half-crowns: — 
Held,  that  this  proof  supported  the  allegatioiL 
Scjr  V.  Hifdgtn,  8  Car.  &  P.  410. 

Where,  on  a  bargain  for  the  sale  counterfeit 
money,  the  price  had  been  agreed  upon  and  the 
prisoner  had  produced  the  coin,  but  the  com- 
plete transfer  was  prevented  by  the  appearance 
of  the  police  officeiB  : —  Held,  that  it  did  not 
amount  to  a  putting  off  within  8  &  9  Will.  3, 
c  26.  Rex  T.  WoeUridga,  1  Leach,  0.  C.  307  ; 
1  Bast.  P.  C.  169. 

  IndiotmontV-An  indictment  on  8  ft  9 

Will.  3,  c.  26,  8.  6,  for  putting  off  bad  money, 
must  have  stated  that  it  was  "  not  cut  in  pieces." 
Rex  V.  Palmer,  I  Leach,  C.  C.  102. 

In  an  indictauent  for  patting  off  counterfeit 
money,  the  names  of  the  persons  to  whom  it  was 
put  off  ought  to  be  set  oat.  Anon.,  1  Kast,  P.  C. 
180. 

3.  ExOHANGiHO  Coin  at  Higheb  than  its 

Value. 

The  exchanging  guineas  for  bank-notes,  taking 
the  guineas  in  such  exchange  at  a  higher  value 
than  they  were  carrent  for  by  the  King's  procla- 
mation, was  not  an  offence  against  6  &  6  £dw.  6, 
c.  19  (repealed  by  56  (3eo.  8,  o.  68).  Bese  v. 
De  Tonge,  14  East,  402. 

4.  COLOOBING. 

When  Offence  oommitted.] — An  indictment 
charging  the  gilding  sixpences  with  materials 
capable  of  producing  the  colour  of  gold,  is  good, 
and  Bopported  by  proof  of  colouring  sixpences 
withigold.   Reg.  v.  Turner,  2  M.  C.  C.  42. 

Preparing  blanks  with  sach  materials  as  when 
rubbed  would  make  them  resemble  the  real  coin, 
was  a  colouring  within  8  &  9  WiU.  3,  c.  26,  before 
the  resemblance  has  been  produced  by  such  fric- 
tion. RetB  T.  Caae,  1  East,  P.  C.  166 ;  1  Leach, 
C.  C.  154,  n. 

6o,  bringing  to  the  surface  the  latent  silver  in 
a  blank  of  mixed  metal,  by  dipping  it  in  aqua- 
fortis, which  corrodes  the  base  metal,  was  a 
colouring  within  that  statute.  Rex  v.  Lavey,  1 
East,  P.  C.  166  ;  1  Leach,  C.  C.  163. 

6.  POSSBSBIOK,  &0.,  OF  IMPLEMENTS  POB. 

Xaehina,  what  U.]— A  galvanic  battery  is  a 
machine  within  the  meaning  of  the  24  &  25 
Vict.  o.  99,  B.  24.  Jteg.  t.  Grover,  9  Cox,  0.  C. 
282. 

Press.] — ^A  press  for  coinage  was  a  tool  or  an 
instrument  within  that  branch  of  the  8  &  9 
WilL  3,  c  26,  which  made  it  treason  to  have  the 
same  Imowingly  in  the  party's  custody.  Rese  v. 
Bell,  1  Bast,  P.  0. 169. 

Poneheon.]  —  So  having  knowingly  in  posses- 
sion a  puncheon  for  the  purpose  of  coining, 
though  that  alone,  without  the  counter  pnncheon, 
would  Qot  make  the  figure.  Rex  v.  Bidg^ev,  1 
East,  P.  C.  171  ;  1  Leach,  C.  0. 189. 

Cellar.]— So  a  collar  of  iron,  for  graining  the 
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Mges  of  counterfeit  money,  was  an  instrament, 
ultbough  it  was  to  be  used  in  a  coining  press. 
Hex  V.  .Voore,  2  Car.  &  P.  235  ;  1  M.  C.  C.  122. 

■onld.] — Soa  mould  of  lead,  having  the  stamp 
.  of  one  Bide  of  a  shilling,  was  a  tool  or  an  instru- 
TOcnt.   BeiB  V.  Lertnard,  2  W.  Bl.  807  :  1  Leach, 
C.  C.  90  ;  1  East,  P.  C.  170. 

Hudemeanor  at  Common  Law.] — It  is  a  mis- 
demeanor at  common  law  to  have  tools  for 
coining  in  possession  with  intent  to  xac  them. 
Item  T.  Sutton,  1  East,  P.  C.  172. 

B«lBg  in  poasMsion  of  Dies.]— A.,  with  the  in- 
tent of  coining  counterfeit  half  dollars  of  Peru, 
procured  dies  in  this  countiy  for  stamping  and 
imitating  such  coin.  He  was  apprehendSl  be- 
fore he  had  obtained  the  metal  and  chemical 
preparations  necessary  for  making  counterfeit 
coin : — Held,  that  the  procuring  of  dies  was  an 
net  in  furtherance  of  the  criminal  purpose,  suffi- 
cicntly  proximate  to  the  offence  intended,  and 
sufficiently  evidencing  the  criminal  intent,  to 
support  an  indictment  founded  on  it  for  a  mis- 
demeanor, although  the  same  facte  would  not 
have  supported  an  indictment  for  attempting  to 
make  counterfeit  coin.  Heg.  t.  Roberta,  BcAts. 
C.  C.  '639  ;  25  L.  J.,  M.  C.  1 7  ;  I  Jur.  CN.B.)  1094 : 
4  W.  11.128;  7  Cox,  0.0.39. 

Cufttody  or  Posieision.]— The  following  are 
instances  of  "  custody  or  possession  "  within  s.  I 
of  24  &  25  Vict.  c.  99  :— A  peison  may  be  found 
guilty  of  possession  (a)  who  acts  in  association 
with  another  who  has  pleaded  guilty  to  having 
the  "matter"  in  hta  possession;  (J)  or  who, 
being  the  tenant  and  occupier  of  a  house,  know- 
ingly sublets  a  room  to  another  who  has  the 
"matter"  in  his  possession;  or  (c)  who  knows 
that  a  lodger  in  lus  house  has  in  his  possession 
and  makes  use  (A  the  "matter"  in  the  room 
which  he  (the  lodger)  occQpies.  Beg.y.  Ovoen,  63 
J.  P.  822. 

Indictment — Form  of,] — An  indictment  that 
the  prisoner  feloniously  had  in  his  possession  a 
mouM,  "  upon  which  mould  virere  made  and  im- 
pressed the  figure  and  apparent  resemblance" 
of  the  obverse  side  of  a  sixpence,  is  bad,  as  not 
sufficiently  showing  that  the  impression  was  on 
the  mould  at  the  time  when  the  prisoner  had  it 
in  his  possession  ;  but  a  fresh  indictment,  with 
the  words  "  then  and  there "  before  the  words 
"made  and  impresBcd"  is  good.  Beg.  v.  Bieh- 
mond,  1  Car.  &  K.  240 ;  1  Cos,  C.  C.  9. 

Where  a  coining  mould  is  made  and  impressed 
to  resemble  the  obverse  of  a  coin,  which  is  partly 
defoced  by  wear,  the  indictment  should  be  in  the 
form  above  mentioned,  as  the  words  of  the  2  &  3 
Will  4,  c.  34,  s.  10,  aa  to  moulds  to  resemble  part 
of  the  obvetse  of  a  coin,  relate  to  cases  where 
several  moulds  put  tt^ether  would  make  die 
obverse  of  the  coin.  Ih. 

On  an  indictment  on  2  &  3  Will.  4,  c.  34,  s.  10, 
for  the  felony  of  making  a  mould  "  intended  to 
make  and  impress  the  figure  and  apparent  re- 
semblance of  the  obverse  side "  of  a  shilling,  it 
was  sufficient  to  prove  that  the  prisoner  made 
the  mould  and  a  part  of  the  impressicm,  though 
he  had  not  completed  the  entire  impression. 
Bex  V.  Fotter,  7  Car.  &  P.  496. 

To  convict  a  prisoner  under  the  2  ft  3  Will.  4, 
c.  34,  8. 10,  of  the  felony  of  having  in  his  posses- 
sion a  mould,  upon  which  was  impressed  the  re- 


semblanc&or  the  obverse  side  (rf  a  shilling  the 
jury  must  be  satisfied  that,  at  the  time  he  hart  it 
in  his  possession,  the  whole  of  the  obverse  side  ^ 
the  shilling  was  impressed  on  the  mouhl :  a  part 
is  not  sufficient,  lb. 

On  an  indictment  for  having  in  possession  a 
die  made  of  iron  and  steel,  proof  of  a  die  made 
of  other  material,  or  of  both,  will  be  sufficient ; 
for  it  is  immaterial  to  the  office  of  what  the 
die  is  made.   Rex  v.  Oxford,  K.    B.  382. 

Upon  an  indictment  against  a  party  under 
3  &  3  Will.  4,  c.  34,  s.  10,  for  having  in  his  pos- 
seaaiDn  a  mould,  upon  which  was  made  and  im- 
pressed the  figure,  on  one  of  the  sides,  of  a 
shilling,  it  was  not  sufficient  to  show  that  the 
prisoner  had  in  hie  possession  a  mould,  on  one 
side  of  which  there  was  a  perfect  impreasion,  but 
without  a  channel  through  which  the  metal  ran, 
unless  it  could  also  be  shown  that  coin  could  be 
made  by  it.   Beg.  t.  MaeMiUan,  1  Cox,  C.  C. 

An  indictment  under  24  &  26  Vict.  c.  99,  s.  24, 
alleged  that  the  prisoner  "  knowingly  and  with- 
out lawful  excuse  feloniously  "  had  in  his  posses- 
sion dies  impressed  with  the  resemblance  of  the 
sides  of  a  sovereign.  The  prisoner  ordered  dies, 
impressed  with  the  resemblance  of  the  sides  of  a. 
sovereign,  of  the  maker.  The  maker  gave  in- 
formation to  the  police,  who  communicated  with 
the  authorities  of  the  Mint.  The  latter  authori- 
ties, through  the  police,  gave  the  maker  permis- 
sion to  give  them  to  the  prisoner.  He  did  so, 
and  they  were  found  in  his  possession  :— HeM. 
first,  that  it  was  necessary  in  the  indictment  to 
negative  lawful  authority  or  excuse,  notwith- 
standing that  the  burden  of  proof  lay  upon  the 
accused.  Reg.  v.  Hareey,  40  L.  J.,  M.  C.63; 
L.  B.  1  C.  C.  284  ;  23  L.  T.  856  ;  19  W.  E.  446 
11  Cox,  C.  C.  6fi2. 

Held,  secondly,  that  (he  woni  "excuse"  in- 
cludes "authority,"  and  therefore  the  indictment 
was  good.  lb. 

Held,  thirdly,  that  there  was  no  evidence  of 
lawful  authority  or  excuse.  7}. 

Guilty  Knowledfifs.]— Held,  fourthlv,  that  the 
prisoner,  being  knowingly  in  possession  of  tlic 
dies,  had  a  sufficient  guilty  knowledge  to  consti- 
tute a  felony,  whatever  his  intention  as  to  their 
use  might  be.  lb. 

Evidenee  to  connect  Xould  with  Coin  passed.] 

—The  prisoner  was  indicted  for  knowingly  and 
without  lawful  excuse  having  in  his  custody  and 
possession  a  mould  on  which  were  imprcssell  the 
figure  and  apparent  resemblance  of  the  obverse 
side  of  a  half-crown.  The  mould  was  found  in 
the  house  of  the  prisoner,  who  had  previously 
passed  a  bad  half-crown ;  but  there  was  no  evi- 
dence to  show  that  the  half-crown  had  been  in 
the  mould ; — Held,  that  there  was  sufficient  evi- 
dawe  to  go  to  the  jury.  Reg.  v.  Weelu,  L.  k  C. 
18  ;  80  L.  J.,  M.  C,  141 ;  7  Jar.  (s.8.)  472  ;  4 
L.T.S78;  9  W. E.  668  ;  8  Cox,  a  0.  465. 

6.  Unlawful  Posskssion  op  Base  Cois. 

Fosseision  by  Agent.]— In  order  to  convict  a 
person  charged  on  2  &  8  Will.  4,  c  34,  s.  8,  with 
having  in  his  possession  more  than  three  pieces 
of  counterfeit  coin,  with  intent  to  utter  them,  it 
was  not  necessary  that  the  possession  should  be 
an  individual  possession,  but  it  was  enough  if 
the  coin  was  in  the  possession  of  the  person  so 
cbaiged,  or  bis  immediate  agmt.  Beg.  t.  WU. 
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ifiSw  b£ni  21     flS  Yict  I  See.  t.  MaAlM,  St  L,  J.,  X.  0^  Bl ;  L,  E.  I  0.  C. 

314;  21  L.  T.  489;  18  W.  H.  T2;  11  Cos,  C.  0J«- 


Joint  Posemioa,'' — When  piocwr-if  ri.iint.'i  frit 

coin  alTi  J'.i  Jinl  I'H  hUl"  nf  t>\ii  [n^jrod?;.  artNi.!/  in 
guilty  omc'-'n,  ii-iid  l>'!Th  kiiirvini.' nf  itn'  pd.i'-'jt.'*- 
sion,  bo'li  iun:  fjJilty.    l/oj.  v.  Itmjrrg,  2  AI.  0. 
85;  2  L^win,  0.  C.  llHf  'I'.i'i. 

Evidence  of  Gailty  Enow!ed?e.] — Unvins  rt 
large  f[u:«iiiiry  Iff  i-i  .iiciiLTf.  it  in  firBseasnun.  I 
many  of  <i:vih  aurt  i.f  tlic  «imc  flate,  niiii  j 

made  in  tho  satne  iD  iiil'i,  iiml  mcli  jiilt'l?  IjcIhj^ 
wrappetl  in  »  sep-mit  ]>\tvij  yf  pii]ii?i-,  micJ  tlm 
whole  (listrtbutad  in  dlfEcrent  pockets  cif  ttiv 
dress,  is  some  OTideneo  thnt  the  ijnssefsr  knew 
that  the  coin  wub  fniintprfcit,  ktI'I  iiitcinlcil  to 
otter  it.  Jiry.  r.  Jan  u.  lUiirs.  I.\C'.  "m^:  25 
L.  J.,M.  C.  Sii  ;  1  .Inr.  (n  s  )  1111  ;  4  W.  U,  Hf.  ; 
7  Cox,  C,  C. 

Possession  of  kid  inono;'  Ave  cLiyp  after,  moy 
be  ^rcn  in  evulcaijt?  to  ehovr  goilty  Jatowlttdgc, 
.B«j-  T.  J/arrifon.  S  Lewii),  C.  C.  118. 

Havin,'  in  p'-^sspssion  H  large  qunntity  of  li!i*e 
coin  is  il'  pji  L'  oF  having  procured  il^  wilh  iiiii  nt 
to  utter  n,  iiiLli'-is  ilu're  arc  other  circiimminccs 
to  indue?'  n  belief  tliut  the;  cififemlant  vtas  tlie 
maker.    i£e^'  v.  J'u?i--i-^  U.  &;  E.  308. 

(Mbam  tuAw        Btetutoa  *bA  iSommm 

L&V.^' — TTnvjniT  C"TiDti^rfijit  Siilvpr  in  po^sen^inj], 
with  int>;iit  to  irup  ir  :li  ^o  jiI.  w^s  nn  olT.  iuv 
before  2  &  a  Will.  4,  c.  34,  a.  8.    Jleji  v.  Heath, 

288. 

Rood,{8  aisl«deu»irEor<  £ew%  J^iatF:S.fcB. 

308, 

HaV^  the  f>n;.sc--.ir,Ti  (if  CQIffitloH^ntpftGy, 
with  intiinHi-id  ui  [ntv  it  iha  iiynS-fpr^ood  fttOUey, 
was  an  inFjl.  t'Ujl<.'  n ^l^ilcc!  m  (»3{9ailo]jMr.  lUx 

V.  i*ar*c-'',  1  I^'iicli,  C.  C.  41, 

7.  Pkevious  Contictiow. 

Whftt  i!: — Hc'l&nsG  apou  Beccg^nisaaaea.] — 
person  found  gujity  of  n  mi^lf^tncaEior  undci-  s.  El 
of  the  GofB^  Ac^joidordferadt&flndKiiiT^ 
for  hil  uppooantx  to  b«r  jnd^ent  -wbfcn 
called  npcii].  has  been  "convietiHr'  of  that 
offence,  And  a  flu!j^i'qii<~:nt  simiLkr  offence  is 
fclonv  iinilcr      11^.  \.  /Jliibi/,an  .1., 

M.  C\iy;i;  2  0.  1'.  170  ;   10  ft,  i:^?  ;  7ii 

L.T.879;  W. li. 611 ;  lSCox,C.  C.ii;  68  J.  P. 
876— OilXE. 

PzoM  of  Ooil^  Enffii^ftSgB.] — On  an  iuttic- 
ment  Kff  uttering  a  tiouiitcrfeit  coin  aftor  u.  jji  o 
vious  convi'jtinii.  such  previons  convii-'tlnii  E.n 
Dttcring  f;iUiJ  fuin  oinnot  bo  put  in  cviiii.'L'.t' 
for  th&  purpobe  of  proiriiig  guilty  kmwIiKig*,'-. 
Jtfff.  y.  ehffimn.  10  Cos,  C,  0.  £34, 

Xnst  not     iaquireft  Isto  until  after  Tndiot.] 

—Upon  the  trial  of  an  indictniBnt  lot  the  felony 
of  having  comTuii  ri^ln  niisik'rmsiiiririvitbincitliijr 
of  ss.  »,  K'  or  n  -if  2+  ti.'i  \'U:i.  c.  -J-J.  r-JjU- 
iog  to  ttia  nnla^'fitl  possesginn  and  litbCriiig  of 
counterfeit  cota  after  a  prsvlouB  ooaTic^m  tat 
a  mtsdemennor  within  tnoBB  seatiocB  :  the  Jiri* 
Boncr  mii'tt  h?  nrraiKnwl  upon  the  BalAsqaetit 
offenct  I'lJjJ  i-'viduncL'  nsjpe<^t!ng  it  most  firat  be 
Bubmillt'l  10  ilii-  jury,  find  tli>v  iirwimis  c«^n■^^c- 
tion  niu-'  in'l  hi.-  irujuirLd  iiitLi  iinril  uftn.'!-  riie 
Tci-dict  UI  Lliiidiarge  ui  tbe  subficjueai  oHeuce. 


Wlien  negatived— Effect  ot] — A 

iTirlititf.'iJ  niiik=r  S-l  .t  2.3  Vjiit,  c.       s.  llJ.  for  the 

fcU'ay  tif  wttiTiiiff  coiintiTft-it  coin  cftcr  a  [irc- 
l  rioujs  convi<MifHi  for  a  like  offence.    Tlie  jary 

fouDfl  him  goiUy  of  the  ottering,  but  nagstiTea 

tb«  prevyouB  conrlotfon  : — Held,  that  hs  eoidd 
I  not  be  convit'Euil  nf  ihc  Tni^Ie^nieanor  of  ntlcring. 

7;«ff.  V,  n^wu/^.  J  t  I,.  J.,  >].  (J.  4"J  ;  L.  E.  2  C.  0. 

HI  ;  31  L.  r.       ;  2.i  \V.  11.  344  >  13  CtK,  0,  C. 

r>2. 

8.  NOTICE  Ob'  Actios. 

Tn'ordePtb  entitle  a  Jinrly  tn  .i  notice  of  action 
nndci  fi.  33  of  24  &  Vict,  r:,  gy,  for  a  tlalnff 
dfiuri  in  pursunncfl  ui  tlii.*  sfjiturc,  it  is  cnoicph 
thnt  hn  honwrly  and  biird  fiitr'  !j.  ii  -vK-;  lie  ts  nut- 
inr;  in  iiiirsinmei;  nf  tie  jiri .  \v}!tTiii'r  1  litrw  is  rt*- 
aumible  t^ronuil  for  each  Uftlicf  or  not.  /(tfrmnit 
V.  iiemijvrluti,  IS  c.  B.  fsji.>  aOa ;  as  L.  J.,  a  P. 
«  i  6  L.  t  fi4a  J  11  W.  B.  184.  iSsc/KtlB-. 
PuAOtjos  {Nqtioe  ov  Actios]^ 

Wis. 

C.  GOVERNMENT  STORKS. 

FosaeBsios  of,  witliout  Frftua.j —On';  bfcame 
IvciiTjiiiwftiL,  III]  tlie  desilli  Lif  lier  liuslmriil,  of  can- 
vaa  Btoresi,  which  lutti  Ikcu  purchEuictl  by  him 
in.  hil  lifelinli;.  nt  Ijulilic  Hliii,  and  liail  Ijcen 
tnaiiy  \i-:iy~  in;.!-.'  up  into  liqnaeliold  lumiturc, 
bui  riij  L-vi  .  ^t(si  of  any  certiticatti  i}f 
:■;!.!';  Lu-itii;  hnvTlll,  JlS  rC'iinml  by  9  &  14> 
W  ill.  il.  V.  I ! ,  Lii'  ijf  Huy  f.^fiiiif  Hllriwed  by  ths 
aei  ;  yt:T  llie  poaai^^iion  bciii;^,  by  nut  of  law,, 
wilhcmt  fm&d: — Held,  not  within  the  y^iBMlty 
pf  the  atatnto.    J»hj«.,  2  Eaat,  I',  C,  765. 

Ind£otmen.t.1 — An  inilic:ment  iiDder  3!>  &  40 
Oeo.  3,  c.  8!l,  a£k-p'd  ilnit  A.,  oti  thi.>  IjltLi  day  of 
Slay,  184:;,  not  tieiii.^'  ii  CnJirriK'tor,  hrtil  in  M* 
pi^^^ion  navftl  store*  : — IMlI,  tliat  the  date 
givm  Aipplied  lo  the  alLegntion  that  A.  was  not  a 
oontraccof,  as  wdl  as  to  the  allfgatian  thnt  h« 
had.  fiwsewion  of  the  «tori>,  And  ihOToffiro  rlwt 
If  waa  anffloiently  HTOrre«l  tli:if  ln_:  wn^  not  n  con- 
tractor at  the  time  of  nach  pi'tsseaion.  Silni^ 
V.  Il^^f.,  2  0.  iL  D.  r,i7i  &  Q-  R  11 
L.  J,,  W,  C,  83  ;  (1  Jur.  Wdj, 

Erldenoeto  rapport  GonviotioiL] — B^marlteel 

M    V.  11  !■  fnrwarded  from  I'ortiimoUth  Id  Lnltdoa 
i  \  ;  .  hiLiy,  and  wicrc  dopositcd  in  the  gpio<\i 
I'f  tiiL' railway  ciiraimny  in  liondftu. 

TfjL'  pii^.iin-r.  .1  nt!i,r]iK>  slurc-  diialct  ttt  PortSN 
iiiiiuHi.  wr>n,-  und  itlryr-iphnl  to  n.^an  officer 
tif  [III!  fiiiuiprtny,  to  dcilivtir  the  hues  to  E.  The 
lanps.  HI  Ijciiii;  rjptnwi,  victt^  ioauA  to  poniniT* 
irii  .u.rrpfL'.-  iri:Lrki.-rl  with  lln'  hrufiil!  iirrnw.  "TliC 
liiS:;^  1 1  I'll  i  d^":li  V'  t:\\\V^  1  jjl-  \  '>  'rL.^nv-iitli  cT^itiiiji 
I  wi  I  wiiiiji'Ti,  Ipiit  1  iii'T''  ii'iiis  rn  cviilpDi"-'  ■  in  i  i  in- 
si'.vr  ilitjtii  IJli;         uici'.     [l.i.-;  iiuiila-l.  Ji. 

hail  provitiiialy  bftfii  fiirwartli?.!  by  the  tmiinany 
to  t^Hir  goods  de^rtnjent  in  Londuti,  ana  dft- 
Uvend  to  E..,  in  acoordanou  with  direotions  ze- 
celyed  tnan  the  prL«i>n:Lr.  Hi:  was  iiuiiatod, 
nudet?  10  Will.  M,  f.  41,  s.  s,  Ilii  linvingiinTall 
stores  in  hia  euBtoly,  fJO*if'ssinn  and  keeping, 
and  oonv^icted  : — Held,  that  the  cvllenna  wafr 
loffidfiat  to  fluppgxt  iho  conviotifm.   JZ^y,  v. 
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SujOetf,  Bell,  C.  C.  145;  5  Jut.  (n.s.)  551 ;  7  W.  B. 
418;  8  Cox,  C.  C.  179. 

A.  was  indicted,  under  9  &  10  Will.  3,  c.41, 
s.  2,  for  hnving  been  foand  in  possession  of  naval 
stores  marked  with  the  broatf  arrow.  It  was 
proved  that  he  delivered  to  the  captain  of  a 
coasting  vessel  a  cask  containing  copper  bolts,  a 
Hiortion  of  which  was  marked  with  the  broad 
arrow.  The  cask  was  se!ze<l  by  the  police  before 
the  vessel  sailed.  In  answer  to  questions  put  to 
the  jury,  they  found  that  A.  waa  in  the  possession 
of  the  copper  bolts  ;  that  they  had  not  sufficient 
evidence  before  them  to  show  that  he  knew  that 
the  copper,  or  any  part  of  it,  was  marked  with  the 
broad  arrow  ;  and  that  he  had  reasonable  means 
of  knowing  that  it  waa  so  marked: — Held,  that 
upon  this  finding  of  the  jury  he  was  entitled  to 
an  acqnittal,  as  it  must  be  taken  that  he  did  not 
know  that  the  copper  was  marked.  Seg.  v. 
Sleep,  T,.  &  C.  44  ;  30  L.  J.,  M.  C.  170  ;  7  Jur. 
<N.8.)  979  ;  4  L.  T.  625  ;  9  W.  B.  709  ;  8  Cox, 
C  C.  472. 

Held,  that  the  conviction  waa  also  wrong  upon 
the  ground  that  the  copper  was  not  found  in  his 
possession.  lb. 

~ —  Knowledge  that  Hark  on  Storei.] — An 

indictment  framed  under  9  &  10  Will.  3,  c.  41, 
and  56  Geo.  3,  c.  127,  and  charging  that  the 
prisoners  received,  and  had  in  their  possession, 
certain  government  stores,  will  not  be  supported 
by  evidence  which  merely  shows  that  they  were 
dealing  with  the  cases  in  which  the  stores  were 
placed — in  the  absence  of  evidence  to  show  that 
they  knew  the  government  mark  was  on  the 
•stores.   Reg.  v.  O'Brien,  15  L.  T.  419. 

On  an  indictment  charging  the  defendant  with 
being  in  possession  of  naval  stores  marked  with 
the  broad  arrow,  it  Is  necessary  to  show  not  only 
that  he  was  possessed  of  the  articles,  but  also  that 
he  knew  they  were  marked  withthe  brood  arrow. 
Iteg.  V.  Cohen,  8  Cox,  C.  C.  41. 

The  bare  possession  of  marked  naval  stores  does 
not  render  a  person  liable  to  be  convicted  under  9 
*  10  Will.  3,  c.  41,  if  he  was  ignorant  that  the 
stores  are  so  marked,  il^,  t.  WUlm^,  3  Cox, 
■C.  C.  281. 

A  defendant  charged  with  the  possession  of 
two  lots  of  marked  naval  stores  produced  at  his 
trial  two  certificates  in  respect  of  the  different 
lots,  signed  respectively  by  the  commodore  super- 
intendent of  the  Woolwich  Dockyard,  and  the 
■secretary  of  the  board  of  ordnance,  the  former 
having  been  granted  to  the  person  of  whom  the 
^lefendant  purchasai,  the  latter  to  the  defendant 
himself Held,  that  these  certificates,  though 
not  strictly  in  accordance  with  9  &  10  Will.  3, 
■c.  41,  ss.  2,  4,  were  nevertheless  an  answer  to  the 
-charge,  lb. 

False  Entrisfl  in  Books  to  oooeoal  Frandnlont 

•Chaises.] — The  fraudulently  charging,  by  a 
purser,  of  stores  which  were  never  issued,  and 
the  making  of  false  entries  in  the  ship's  books  to 
-cover  such  charges,  is  an  offence  punishable 
"  according  to  the  laws  and  customs  in  such  cases 
nscd  at  sea,"  as  amounting  under  22  Geo.  2,  c  33, 
-B.  36,  to  "  a  crime  not  capital,  committed  by  a 
person  in  the  fleet  not  before  mentioned  in  this 
act,  and  for  which  no  punishment  is  thereby 
directed  to  be  inflicted.'^  JUann  v.  Owen,  4  M. 
&.  By.  449;  9  B. ft  C.  695;  7  L.  J.  (OA)  K.  B.  255. 

Snmnuy  OmTiottoii.] — On  a  summary  convic- 
tion under  89  &  40  Geo.  8,  c.  89,  s.  18,  for  unlaw- 


ful possession  of  naval  stores,  the  commissioner 
(or  superintendent  )ince  2  J£  3  VV  QI.  4,  c.  40,  ss, 
10, 1 1),  or  a  justice  of  the  peace,  has  power,  in 
the  alternative,  either  to  inflict  a  fine,  or  to 
imprison  with  hard  labour  without  imposiug  a 
fine.  Reg.  v.  WtUmett,  1  B.  &  S.  27  ;  SO  L.  J., 
M.  C.  161  ;  7  Jur.  (HA)  1053  ;  4  L.  T.  208 ;  9 
W.  R.  633. 

The  pendency  of  an  appeal  under  s.  21  has 
not  the  effect  of  suspending  the  operation  of  the 
sentence.  lb. 

Summary  convictiotu  nnder  that  act  arc  not 
affected  by  11  &  13  Vict.  c.  4.S.  lb. 

D.  SEDITIOUS  LIBEL.   See  post.  coL  IGSG. 

E.  TREASON  AXD  TREASON-FELONY. 

1.  Trcamn. 

a.  The  Offence,  1600. 

b.  Indictment,  Practice,  and  Evidence, 

1601. 

2.  Treason- FOony,  1603. 

1.  Tbbasok. 

a.  The  Offenoe. 

Orert  Aets — Diioharging  Pistol  at  Sovsrsign.] 

— If  in  an  indictment  for  treason  it  is  stated  as 
an  overt  act,  that  the  prisoner  discharged  at  the 
sovereign  a  pistol,  loaded  with  powder  and  a 
certain  buUet,  and  thereby  made  a  direct  at- 
tempt upon  the  life  of  the  sovereign  ;  the  jary 
must  be  satisfied  that  the  pistol  was  a  load^ 
pistol :  that  is,  there  was  something  in  it  beyond 
the  powder  and  wadding ;  but  it  seems  it  is  not 
necessary  for  them  to  be  satisfied  that  it  was 
actually  loaded  with  that  which  is  generally 
known  by  the  name  of  a  bullet.  Reg.  v.  Oxford, 
9  Car.  &  P.  525.   See  5  it  6  Vict,  c  61,  s.  2. 

 Levying  War.]— To  constitute  the  trea- 
son of  levying  war  against  her  Majesty  within 
the  realm,  there  must  be  an  insurrection,  there 
must  be  force  accompanying  that  insurrecti(Hi, 
and  it  must  be  for  an  object  of  a  general  nature ; 
and  if  a  person  acts  as  a  leader  of  an  armed  body, 
who  enters  a  town,  and  their  object  is  neither  to 
take  the  town  nor  attack  the  military,  but  merely 
to  make  a  demonstration  to  the  magistracy  of  the 
strength  of  their  party,  either  to  procure  the 
liberation  of  certain  prisoners  convicted  of  some 
political  offences,  or  to  procure  for  those  pri- 
soners some  mitigation  of  their  punishment,  tuis, 
though  an  aggravated  misdemeanor,  is  not  bi^ 
treason.  R^g.  v.  Froit,  9  Car.  &  P.  129.  See 
O'Brien  v.  Reg.,  2  H.  L.  Cas.  465. 

 Joining  or  oontinmng  with  Bebeis.]— 

An  apprehension,  though  ever  so  well  grosnaed, 
of  having  property  wasted  or  destroyed,  or  of 
suffering  any  other  mischief  not  endangering  the 
person,  will  afford  no  excuse  for  joining  or  con- 
tinuing with  rebels.  Rex  v.  M^Orowther,  1  East, 
P.  C.  71. 

But  it  is  otherwise  if  the  party  joins  from  fear 
of  death  or  by  compulsum.  Rex  v.  Gordon,  1 
East,  P.  C.  71. 

 Piracy.] — An  overt  act  of  piracy  only 

may  show  a  traitorous  intent  gainst  the  king, 
in  treason  for  adhering  to  the  king's  enemies,  if 
the  indictment  allq^  the  intent  to  be  to  seiie 
the  ships  of  the  king  as  well  as  bis  snbjet^ 
.Bab  T.  jS|)a«f,I  EaBt,P.C.80;  2  Esst,  F.  C.  798L 
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 Adhering  to  King's  Kiemlei.] — Indict- 
ment for  high  treason  in  compassing  the  king's 
ilcalh  and  adhorinK  to  his  enemies.  Overt  act, 
conspiring  with  others  to  send  intelligence  to 
the  enemy  concerning  the  disposition  of  the 
kind's  subjects  in  case  of  an  invasion.  Any  in- 
telligence sent  to  the  enemy  in  order  to  serve 
them  in  shaping  their  attack  or  defence,  though 
the  purport  of  it  may  be  to  dissuade  them  from 
an  invasion,  is  high  treason.  R/fx  v.  Stone,  6 
Terra  Kep.  527  ;  1  East,  P.  C.  79,  99. 

Though  the  intelligence  is  intercepted.  Rex 
V.  Uentey,  2  Ld.  Een.  366 ;  1  Borr.  642. 

 To  ennpel  Bepeal  of  Lav.]— It  is  high 

treason  to  attempt,  by  intimidation  and  violence, 
to  compel  the  repeal  of  a  law.  Bex  T.  Gordon 
i_Lord  George),  2  l>ougl.  590. 

By  whom  oommltted— F«nigaeT  raiidnt  in 

England.] — It  will  be  treason  in  a  foreigner 
■resident  here,  or  who  is  himself  abroad,  if  his 
f.i:iiily  resides  here,  to  aid  even  his  own  country- 
men in  acta  or  purposes  uf  hostility,  whether  his 
■own  sovereign  is  at  enmity  or  peace  with  ours, 
for  it  Is  B  breach  of  the  local  allegiance  due 
from  him.   Sex  t.  J>elamotte,  1  East,  P.  C.  h'i. 

b.  Indlotment,  Praotioe,  and  Bvldenee. 

Indictment.] — Somble,  that  counts  charging  a 
l>arty  with  high  treason  in  "  compassing,  ix., 
tlio  maiming  and  wounding"  of  his  majesty,  and 
with  "compassing.  Jke.,  the  wounding"  of  his 
Majesty,  are  bad.  Ilex  v.  Collins,  5  Car.  &  P.  30.'). 

Copy  of  Indictment.] — An  allegation  that  the 
prisoner  indicted  for  high  treason  has  not  had  a 
true  copy  of  the  indictment  is  not  matter  for 
n  plea,  but  only  a  ground  for  an  application  for 
a  post{)onemcnt  of  the  triaL  Beg.  v.  Burke,  10 
<3ox,  C.  C.  619. 

The  copy  of  the  indictment  fnmishetl  to  the 
prisoner  need  not  contain  a  copy  of  the  indorse- 
ment of  the  finding  of  the  grand  jnry  in  order  to 
(tatisfy  the  sUitute.  lb. 

A  person  indicted  for  high  treason  is  entitled, 
under  7  Anne,c.  21,  s.  14,  to  a  copy  of  the  indict- 
ment ten  days  before  his  arrai^ment.  Bum  v. 
Gordon  (^Lord  George),  2  UougL  591. 

Iiiat  of  Witnesses.] — A  ]>crson  Indicted  for 
high  treason  is  entitled,  under  7  Anne,  c.  21,  s. 
14,  to  a  list  of  the  witnesses  for  the  <»t>wn  ten 
days  before  his  arraignment.  Bex  v.  Gordon 
iLord  George).  2  Dougl.  591. 

On  a  trial  for  hifjh  ti-eason,  it  was  objected, 
after  the  jury  had  been  charged  with  the 
prisoner,  but  tiefore  the  first  witness  was  ex- 
amined, thai  the  prisoner  ha<l  no  list  of  witnesses 
delivered  to  him.  The  indictment  was  fonnd  on 
the  11th  of  December  ;  on  the  12th  of  December 
a  copy  of  it  and  of  the  panel  of  the  jurors  in- 
tended to  be  returned  by  the  sheriff,  were 
delivered  to  the  prisoner  ;  and  on  the  17th  of 
December  the  list  of  witnesses  was  delivered  to 
him.  The  prisoner  was  arraigned  on  the  Slst  of 
December.  The  objection  to  the  delivery  of  the 
list  of  witnesses  was,  ttiat  the  copy  of  the  indict- 
ment and  the  list  of  jurors  and  witnesses  should 
have  been  all  dclivenxl  at  the  same  time  simul 
et  semd : — Held,  that  the  delivery  of  the  list  of 
witneesee  was  not  a  good  deliveir  in  point  of 
law,  but  that  the  objection  to  the  delivery  of  the 
list  id  witnesses  was  not  made  in  doe  time ;  and 
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that,  if  the  objection  had  been  made  in  due  time, 
the  effect  of  it  would  have  been  a  postponement 
of  the  trial,  in  order  to  give  time  for  a  proper 
delivery  of  the  list.  Beij.  v.  Fro»t,9  Car.  &  P. 
163;  2H.C.  C.  140;  4  J  nr.  63. 

Description  of  Witnesseg  in  Listi.]— Any  ob- 
jection to  the  description  of  tlio  witness  in  the 
list  of  witnesses  must  be  taken  on  the  voir  dire, 
and  comes  too  late  after  the  witness  is  sworn  in 
chief.  Beg.  v.  Frott,  9  Car.  &  P.  183 ;  2  M.  C.  C. 
140 ;  1  Jar.  53. 

The  list  may  properly  describe  a  party  as 
lately  of  such  a  place.  Jh-x  v.  Watton,  2  Stark. 
116. 

But  if,  upon  the  examination  of  the  witness 
upon  the  voir  dire,  it  appears  that  he  has  had  a 
different  and  later  place  of  risidenoe,  the  descrip- 
tion will  not  be  somcienL  Ih. 

A  witness  was  described  in  thelistof  witnesses 
as  "  8.  S.,  of  the  parish  of  S.  W.,  in  the  borough 
of  N.,  in  the  county  of  M.,  labourer."  N.  was  a 
place  with  6,000  inhabitants,  and  formed  only  a 
part  of  the  parish  of  S.  W.,  which  was  a  laJTge 
l>arish,  extending  beyond  the  borough  of  N. : — 
Held,  sufficient,  and  that  it  was  neiUier  a  misde- 
scription nor  too  general.  Beg.  v.  Froet,  9  Car.  & 
P.  147. 

A  witness  was  described  in  thelistof  witnesses 
as  "  of  0ros3-y-Cyloy,  in  the  parish  of  L."  The 
witnG'S  Btttctl,  th;it  he  lived  near  Cross-y-Clog 
(which  means  Cross  of  the  Cock),  and  that  there 
were  two  pnbliC'houses,  each  so  called ;  and  that 
his  house  was  between  them,  and  sixty  yards 
from  each.  It  was  also  proved,  that  there  was  a 
clusti.T  of  lioiises  at  this  place,  and  that  a  witness 
had  ilirocted  invoices  tg  one  of  them,  as  Cross-y- 
Clog  : — Held,  that  the  witness  was  not  properly 
described.   Reg.  v.  Frott,  9  Car.  &  P.  150. 

A  witness  wa.s  described  in  the  list  of  wit- 
nesses as  »  M.  J.,  of  P.,  in  the  parish  of  St.  W., 
in  the  county  of  M.,  sometimes  abiding  at  the 
house  of  his  son,  J.  J.,  in  the  parish  of  B.,  in  the 
s,iid  county."  The  witness  occupied  a  house  at 
P.,  in  the  parish  of  St.  W.,  in  which  his  wife  re- 
sided, he  going  to  work  with  hia  son,  and  return- 
ing to  his  house  at  P.  about  three  days  in  eveir 
two  months.  The  son's  bonse  was  in  the  parish 
of  M.,  and  not  in  the  parish  of  B.  : — Held,  that 
if  the  witness  had  been  described  as  of  P.,  in  the 
parish  of  St.  W.,  that  would  have  been  sufH- 
cient ;  but  that,  as  the  latter  part  of  the  descrip- 
tion was  incorrect,  it  vitiated  the  whole.  Beg, 
Y.Froit,  9  Car.&  P.  152. 

Juries  and  Challenges.]— If  a  true  bill  is 

fonnd  against  a  person  for  high  treason,  the 
judge  will,  on  the  application  of  the  counsel  for 
the  crown,  order  the  sheriff  to  furnish  the 
solicitor  to  the  treasury  with  a  list  of  the  persons 
to  be  summoned  on  the  jnry,  that  a  copy  of  it 
may  be  delivered  totheprisoner.  BexY.GAUju, 
5  Car.  &  P.  305. 

A  person  indicted  for  high  treason  is  entitled 
under  7  Anne,  c.  21,  s.  14,  to  a  list  of  the  jury- 
men who  arc  to  bo  returned  on  the  panel  ten 
days  before  his  arraignment.  Bex  v.  Gordo* 
(^Lord  George),  2  Dougl.  591, 

Where  the  prisoner's  counsel  asked  that  the 
names  of  the  jurors  should  be  taken  from  a  ballot- 
box,  instead  of  being  called  over  in  the  order  in 
which  they  stood  in  the  panel,  which  was  alpha- 
betical, and  this  proposition  Was  acquiesced  in 
by  the  attorney-general,  the  court  allowed  the 
names  (tf  the  jotors  to  be  taken  iigm  a  baUot- 
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box ;  but  if  the  attorney-general  had  objected, 
ihe  court  wouM  not  have  granted  theapplica-  ; 
tion.   Jlfff.  V.  Froit,  9  Car.  &  P.  136. 

Amendment  of  FanelB.]— The  jury  panel,  in 
cues  of  treason,  may  be  amended  by  correcting 
mistakes  and  inserting  a  description  of  the  pro- 
fteslonfi  of  the  jurors.  Sex  v.  Hardy,  1  East,  P. 
C.  113. 

XvidnusJ — As  to  evidenceof  treason,  see  Rex 
T.  fforne  TiwJw,  1  East,  P.  C.  60,  69  ;  2  Leach, 
0.  C.  823. 

 To  prove  Conspiracy.] — In  a  case  of  high 

treason  or  conspiracy,  the  prosecutor  may  either 
prove  the  conspiracy  which  renders  the  acts  of 
the  co-conspirators  admissible  in  evidence,  or  he 
may  prove  the  acts  of  the  different  persons,  and 
thus  prove  the  conspiracy  ;  therefore,  in  a  case 
of  high  treason,  where  it  appeared  that  a  party 
had  met,  which  was  joined  by  the  prisoner  on 
the  next  day,  the  counsel  for  the  prosecution  was 
allowed  to  ask  what  directions  one  of  the  party 
gave  on  the  day  of  thdr  meeting,  as  to  where 
they  were  to  go  and  for  what  purpose.  Beg.  v. 
Front,  9  Car.  &  P.  H9. 

In  high  treason,  the  overt  act  of  one  is  the 
overt  act  of  all ;  and  therefore  a  common  design 
must,  in  such  cases,  precede  the  proof  of  indi- 
vidual acts.  v.  SrUtain,  3  Cox,  C.  C.  76. 

— —  Oniu  of  Pronf.] — ^The  prisoner  la  not 
bound  of  necessity  to  shew  what  was  the  object 
or  meaning  of  the  act«  done  by  him.  The  offence 
must  be  nuide  out  by  those  who  make  thecharge. 
Beg.  T.  Frott,  9  Car.  &  P.  129. 

 That  admiHlMs.]— A  letter  sent  one 

of  the  conspirators,  in  pnrsnance  of  the  common 
design,  with  a  view  of  reaching  the  enemy  is 
evidence  ngainst  all  engaged  in  the  same  con- 
spiracy. Ri-x  V.  SUme,  6  Term  Rep.  B27  ;  1  East, 
P.  C.  71), 

A  paper  found  in  the  possession  of  one  of  the 
conspirators,  ctmtainlng  intelligoice  {proved  to 
have  been  collected  by  the  prisoner,  which  paper 

waR  in  the  handwriting  of  the  prisoner's  clerk,  is 
evidence  against  the  prisoner.  Aliter,  of  a  paper 
in  the  same  handwriting  not  appearing  to  have 
any  connection  with  the  prisoner.  lb. 

An  alien  was  indicted  for  high  treason,  in  com- 
passing to  depose  the  Queen,  and  in  levying  war 
against  the  Queen.  The  material  overt  acts  of 
compassing  to  depose  the  Qnoen  were — 1st,  con- 
spiringat  Dublin,  to  raise  rebellion  and  levy  war 
within  the  realm,  and  2ndly,  levying  war  within 
the  realm  at  various  places.  There  was  evidence 
that  he  was  a  member  of  the  directing  body  of  a 
treasonable  conspiracy,  having  for  its  object  the 
overthrow  of  the  Queen's  government,  and  the 
establishment  of  a  republic  in  Ireland.  There 
was  also  evidence  that  he  had  planned  an  attack 
upon  the  castle  of  Chester,  in  England,  for  the 
purpose  of  feizing  arms  there,  and  conveying 
them  to  Ireland,  with  the  view  of  raising  an 
insurrection  there.  Evidence  was  also  given  that 
the  directing  body  had,  in  February,  imi7,  given 
orders  for  a  rising  in  Ireland.  On  the  23rd 
February,  1867,he  was  arrested  whileattcmpting 
to  land  "in  Dublin.  On  the  5th  March,  1867,  he 
being  in  custody,  an  insurrectionary  movement, 
the  result  of  the  commands  of  the  directing  body 
of  the  conspiracy,  broke  out  in  several  places  in 
Ireland,  and  various  acts  of  war  were  committed  : 


— Held,  that  those  acts  of  war  were  receivable 
against  him  on  the  indictment  in  England.  Reg, 
V.  M'Cafferty,  Ir.  R.  1  C.  L.  363  ;  10  Cox,  C.  0. 
603  ;  IS  W.  B.  1022. 

 Number  of  WitneiiM.] — The  rule  as  to 

the  necessity  of  having  two  witnesses,  in  cases  of 
high  treason,  considered  and  discussed.  lb. 

If  one  overt  act  is  proved  by  one  witness  in  the- 
county  in  which  the  trial  is  had,  which  gives  the 
grand  jury  jurisdiction  to  inquire,  another  overt 
act  of  the  same  species  of  treason,  proved  by 
another  witness  in  a  different  county,  will  make 
two  witneases  within  7  &  8  Will.  3,  c.  3.  Rex  v. 
JelVuu,  1  East,  P.  C.  130. 

A  conviction  of  high  treason  may  be  upon  the 
evidence  of  one  witness  only,  in  all  cases  wherer 
there  is  no  corruption  of  blood.  Bex  t.  Gahagan^ 
1  Leach,  C.  C.  42  ;  1  East,  P.  C.  129, 

  In  Beply.] — Evidence  had  been  giveir 

for  the  prosecution,  that  an  armed  party  had 
attacked  the  VV.  hotel,  in  which  the  mriffistrates- 
and  troops  were  stationed.  To  siiow  that  the- 
intention  of  the  party  was  not  treasonable,  but 
was  merely  to  procure  the  release  of  certain 
prisoners,  a  witness  was  called  to  prove,  that,  on 
the  party  arriving  at  the  hotel  gate,  they  were 
asked  by  a  special  constable  what  ihey  wantcJ,. 
when  one  of  them  answered,  "  Surrender  up 
your  prisoners."  It  was  proposed  to  call  evi- 
dence in  reply,  that  that  vaa  not  said  at  the 
hotel  gate : — Held,  that  this  was  properly  evi- 
dence in  reply.   Reg.  v.  Frott,  9  Car.     P.  169. 

Trial— Beading  over  Indiotmeut.] — In  charg- 
ing a  jury  with  a  prisoner,  it  is  not  necessary  to 
read  the  whole  of  the  indictment  at  length  to 
the  jury,  unless  the  priEonei'  or  his  counsel  wish 
it ;  it  is  sufficient  for  the  clerk  of  the  crown  t» 
state  the  subject  of  it  Beg,  t.  Frosty  9  Car.  & 
P.  138. 

 Prisoner  addresainp  Jury.] — The  prisoner 

has  a  right  to  address  the  jury,  in  addition  to  the 
speeches  of  his  counsel.  Bex  t.  Callint,  h  Car. 
&  P.  305. 

 Beply  when  Eridnue  in  Beply  8llowed.7 

— Where  the  crown  gave  evidence  in  reply,  tho 
witness  in  reply  was  called  before  the  second 
counsel  for  the  prisoner  addressed  the  jury,  and 
the  leading  counsel  for  the  prisoner  commented 
on  the  cviilcnce  in  reply,  also  before  the  second 
counsel  for  the  prisoner  addressed  the  jnry.  Reg^ 
V.  IViiet,  9  Car.  &  P.  160. 

 Beitoration  of  Koney  and  Doooments.] — 

The  court  will  not  order  that  money  taken  from 
a  prisoner  charged  with  high  treason  be  restored 
to  him,  unless  it  is  made  to  appear  to  the  court 

that  the  money  forms  no  part  of  the  proof  against 
him.    Beg.  v.  tVost,  9  Car.  &  P.  132. 

The  court  will  not  order  that  papers  takea 
from  his  houjic  shall  be  restored  to  him  ;  neither 
will  they  order  that  he  shall  be  furnished  with 
copies  of  them    Beg.  v.  Frott,  9  Car.  4:  P.  133. 

  Counsel.]— The  only  counsel  who  are  re- 
cognised by  the  court,  are  the  two  counsel  who 
are  assigned  by  the  court,  and  the  court  will  not 
take  notice  of  any  assistant  counseL  Beg.  v. 
Frott,  9  Car.  it  P.  135. 

Counsel  may  be  assigned  for  a  prisoner 
:  charged  with  high  treason,  upon  an  application 
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made  to  the  clerk  of  the  crown,  daring  an  ad-  i 

joamment  of  the  commissioners,  between  the  ( 
finding  of  tiie  indictment  and  the  arraignment,  i 
or  the  prisoner  will  be  allowed,  if  he  wishes  it,  to  > 
delay  naming  bis  counsel  till  he  is  bronght  up  to  i 
be  tried.  lb. 

I 

 Gopisi  of  Depositions.  ] — Prisoners  will  be 

flllowed  copies  of  the  depciitions  against  them,  i 
on  the  terms  prescribed  by  6  &  7  Will.  4,  c.  114, 
8.3.  Jb. 

 BoUoiton.]— A  person  charged  with  high 

treason  cannot  be  allowed  by  the  court  before 
which  he  is  tried  to  hare  two  attorneys,  anless 
they  are  partners.  lb. 

During  a  trial  for  high  treason,  which  was 
expected  to  last  Beveral  days,  the  court  ordered 
that  the  prisoner's  attoniL'y  should  have  access 
to  him  every  day,  after  the  rking  of  the  court, 
till  10  p.m.,  and  before  the  sitting  of  the  court, 
from  7  a.m.,  although  it  was  stated  by  the 
governor  of  the  prison  that  the  prism  was  not 
open  for  any  other  purpose  till  half-past  7  a.m., 
and  was  shut  for  the  night  at  9  p.m.  lb. 

3.  Tbbabon-Felont. 

The  prisoners  were  indicted  under  s.  8  of  11  & 
12  Vict,  c,  12  (Treason- Felony  Act),  for  com- 
passing, devising,  and  intending  to  deprive  and 
depose  the  Queen  from  the  style,  honour,  or  royal 
name  of  the  Imperial  Crown,  of  the  United 
Kingdom,  for  levying  war  against  her  to  compel 
her  to  change  her  coansels,  and  to  intimidate 
and  overawe  the  Houses  of  Parliament.  The 
jury  were  directed  (1)  that  if  they  thought  that 
one  or  more  of  the  prisoners  did  compass,  devise, 
or  intend  to  force  the  Queen  to  change  her 
counsels  and  to  overawe  the  Houses  of  Parlia- 
ment by  violent  measures,  directed  either 
ngainst  the  property  of  the  Queen,  the  public 
property,  or  the  Uvea  of  the  Quel's  sabjccts, 
nnd  not  with  the  view  of  repaying  any  private 
^pite  or  emnity  against  any  particular  subjects 
of  the  Queen,  it  would  bo  a  levying  of  war 
against  the  Queen  within  the  meaning  of  the 
first  count  of  the  indictment ;  that  it  was  not 
the  less  compassing,  and  intending  levyii^  -war, 
becanse  by  the  progress  of  science  two  or  three 
men  could  do  now  what  could  not  hare  been 
done  years  ago  except  by  a  large  number  of 
persons  ;  that  the  question  was,  was  there  proof 
that  the  prisoners  did  what  they  did  with  the 
intention  of  depriving  and  deposing  the  Queen 
from  the  style  of  the  Imperial  Crown  of  the 
United  Kingdom,  or  with  the  intention  of 
separating  Ireland  from  the  Crown  of  England 
and  establishing  an  independent  republic.  (2) 
That  if  what  the  prisoners  did  was  done  to  com- 
pel her  Majesty,  or  her  Ministers,  by  force  to 
change  the  present  constitution,  and  to  alter  the 
rdations  between  England  and  Ireland,  or  even 
to  Bet  up  a  separate  parliament  in  Lreland,  it 
would  be  within  the  second  count  of  the  indict- 
ment. (3)  That  if  what  the  prisoners  did  was 
done  for  the  purpose  of  intimidating  and  over- 
awing both  or  eiiher  Houses  of  Parliament  so  as 
to  frighten  them  into  doing  what  otherwise  they 
would  not  have  done,  it  would  be  within  the 
third  ooont.  Beff.  v.  Gallaffker,  IS  Cox,  0.  C. 
291. 

Overt  Aet  within  JnritdietioiL]— Sending  or 
supplying  arms  (even  if  the  arms  are  exM)  to  be 


used  in  aid  of  a  treasonable  confederacy'  is  a 
sufficient  overt  act,  provided  the  prisoner  Knows 
they  are  to  be  used  for  that  purpose.  Bringing 
such  arms  to  Londnn  with  a  view  of  transmitting 
them  for  that  purpose  is  a  sufficient  overt  act 
within  the  jurisiliction  of  the  Central  Criminal 
Cotirt.   Jleg.  t.  Baritt,  11  Cox,  C.  C.  676. 

Under  11  St  12  Vict.  c.  12,  a.  3,  it  is  snffioient 
evidence  to  support  a  conviction  to  show  that 
the  prisoner  was  a  member  of  a  foreign  society 
having  for  its  object  the  several  treasonable 
objects  set  oat  in  the  several  counts  of  the 
indictment,  and  also  the  existence  of  a  domestio 
association  of  similar  denomination,  and  con- 
nected with  that  abr(»d ;  and  then  to  prove 
overt  acts  done  within  the  venue,  in  promotion 
of  these  objects,  by  members  of  the  association, 
and  it  ia  not  necessary  to  prove  any  act  of  the 
prisoner  himself  done  in  Ireland,  or  even  that  he 
was  in  Ireland  during  any  part  of  the  period 
that  the  associations  were  shown  to  exist  tither 
at  home  or  abroad.  Beg.  v.  Meany,  It.  B,  1 
C.  L.  600 ;  15  W.  B.  1082 ;  10  Cox,  C.  C.  606. 

Evidence — Furpoie  of  Inatromsnt — Borden 

of  Proof] — D.  and  others  were  charged  under 
the  Treason-Felony  Act  (11  &  12  Vict.  c.  12,. 
s.  3)  with  being  in  the  possession  of  certain  in- 
struments and  explosive  materials,  with  intent 
to  use  them  for  the  purpose  of  carrying  out  the 
objects  of  certain  treasonable  combinations  cxist> 
ing  in  the  United  Kingdom  and  abroad  : — Held, 
that,  for  the  purpose  of  showing  such  intent, 
evidence  might  be  given  showing  that  the  only- 
known  use  hitlierto  made  of  such  instruments 
and  explosive  compounds  had  been  in  causing 
destructive  explosions  to  prc^erty  ;  and  that  the 
fact  of  some  of  those  cxploBions  luiving  happened 
out  of  the  jurisdiction  of  the  court  did  not  afiect 
the  admissibility  of  the  evidence.  Beg,  v.  Dea*g, 
IB  Cox,  C.  C.  334. 

Held,  also,  that  for  the  purpose  of  showing  a 
treasonable  object,  evidence  might  be  given  of 
the  existence,  down  to  a  period  nearly  approach- 
ing the  date  of  the  allied  acts,  in  the  country 
from  which  the  explosives  and  instruments  were 
brought,  of  a  trca.sonable  conspiracy  having  for 
its  object  the  alteration  of  the  existing  form  of 
government  by  violent  means,  although  such 
evidence  did  not  establish  that  the  prisoners  were 
members  of,  or  directly  connected  with,  such 
conspiracy.  Though  the  general  rule  is  that  the, 
prosecution  must  make  out  intent,  there  may  be 
circumstances  under  which  the  burd^  of  proof 
is  shifted  to  the  other  side.  lb. 

Indictment.]— The  11  &  12  Vict.  c.  12,  declare* 
it  to  be  felony  to  "compass,  imrifjine,  invent, 
devise  and  intend  to  deprive  and  <lei>o8e  our  lady 
the  Qaecn,"  &c.,  &c.  In  support  of  the  charge  of 
this  offence  under  the  statute,  it  is  suflScient  to. 
all^^  as  overt  acts  that  the  deCendan  ts  conspired, 
,  combineti,  confederated  and  agreed  to  commit 
the  offence.  Mulcahy  v.  Reg.,  L.  R.  3  H.  L. 
,  306. 

The  allegation,  in   one  connt,  of  several 
I  different  overt  acts  of  felony  is  not  objectionable 
under  11  &  12  Vict  c.  12.  lb. 

I 

 Pleading  to,  after  Denrarrer.]— Whether 

a  prisoner  indicted  underll  &  12  Vict.e.  !2,may, 
after  demurring  to  the  indictment,  if  his  de- 
■  murrer  is  overruled,  plead  over  to  the  felony, 
!  Quiere.  v.  ite/y,  4  Cox,  C.  C.  24.  I 
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Oeneral  Verdict.] — Where  there  are  several 
overt  acts  charged  in  a  count,  and  judgment  is 
given  on  a  general  verdict  of  guiltj  on  that 
count,  sacb  jndgment  will  be  sustained,  though 
some  of  the  matters  alleged  as  overt  acts  may  be 
improperly  so  alleged,  provided  that  the  count 
contains  allegations  of  overt  acts  that  are  suffi- 
cient and  are  sufficiently  alleged.  Muleahy  v. 
Beff.,  L.  E.  3  H.  L.  306. 

F.  TKEASOBE  TROVE. 

Indictment.] — ^An  indictment  (or  concealing 

treasure  trove,  averring  that  the  Queen  is  en- 
titled to  the  treasure,  is  good  without  any  aver- 
ment of  any  inquisition  before  the  coroner,  or 
office  found  as  to  the  title  of  the  Queen  ;  and  a 
oonviction  upon  such  an  indictment  is  good 
without  any  evidence  as  to  snch  matters.  Hetf. 
V.  Toole,  It.  K.  2  C.  L.  36 ;  16  W.  B.  439 ;  11 
Cox,  C.  C.  75. 

In  an  indictment  for  concealing  treasure  trove 
from  the  crown,  it  is  not  necessary  to  aver  that 
the  person  concealed  it  fraudulently.  The  words 
"  unlawfully,  wilfully,  and  knowingly,"  are  suffi- 
cient. Iteg.  v.  ThoBia*,  L.  &  0.  313  ;  33  L.  J., 
M.  C.  22 ;  9  L.  T.  488 ;  13  W.  B.  108  ;  9  Cox, 
C.  C.  376. 

Svidanee.]  —  A.,  in  ploughing,  found  laige 
rings  of  old  gold  of  considerable  value,  and  sold 
them  for  brass  to  B.  for  ti.  Gd.,  saying  where  he 
found  them.  B.  afterwards  found  out  that  they 
were  gold,  and  offered  them  to  a  jeweller  for 
sale  as  gold.  Then  B.  said  he  had  sold  them  to 
C.  for  brass.  Then  B,  and  C.  were  at  a  bank 
together,  depositing  part  of  the  proceeds  for 
wnidi  C.  had  sold  the  gold  rings : — Held,  that 
there  was  evidence  to  support  a  ccmviction  of 
both  B.  and  0.  for  knowingly  concealing  treasure 
trove  turn,  the  crown.  lo. 

Jutisdietton  of  Ooroner.]— Ck>BOKEB. 


V.  AGAINST  PUBLIC  JUSTICE. 
A.  COMPOTINDING  FELONIES. 

Not  permittible.  ] — The  law  does  not  authorise 

a  private  person  to  forcRO  a  prosecution  upon  any 
terms ;  and  even  if  a  promise  is  given  and  broken 
in  such  a  manner  as  a  jury  would  consider  scan- 
daloos,  yet,  in  point  of  law,  that  will  not  make 
any  difteience.   Reg.  t.  Daly,  9  Oar.  ft  P.  342. 

By  whom  committed.] — The  offence  of  com- 
pounding a  larceny  may  be  committed  by  a 
person  other  than  the  owner  of  the  goods  stolen 
or  a  material  witness  for  the  proeecution.  Reg. 
V.  Surqest,  55  L.  J.,  M.  C.  97  ;  16  Q.  B.  D.  141  ; 
53  L.  T.  918  ;  34  W.  B.  806  ;  16  Cox,  C.  0.  779 ; 
60  J.  P.  620. 

Indictment]— If,  in  an  indictment  for  com- 
pounding felony,  it  is  averred  that  the  defen- 
dant did  desist,  and  from  that  time  hitherto 
had  desisted,  from  all  further  prosecution  ;  and 
it  appears,  that,  after  the  alleged  compounding, 
be  prosecuted  the  offender  to  conviction,  the 
judge  will  direct  an  acquittaL  Bern  v.  Stone,  4 
Car.  ft  P.  379.  ,  , 

An  indictment  for  compoundmg  a  felony  need 
not  aU^  that  the  defendant  desisted  from 
DHMecnting  the  felon.  Beg.  v.  Burgeu,  suprA. 


To  whst  Cases  applicable.] — The  18  Eliz.  c.  5, 
which  prohibits  the  compounding  of  any  offence 
upon  colour  or  pretence  of  process,  or*  without 
process  upon  colour  of  any  (nfence,  against  any 
penal  law,  does  not  apply  to  offences  cognisable 
only  before  magistrates ;  and  an  indictment  for 
compounding  such  an  offence  will  be  bad  in 
arrest  of  jnc^ment  Mem  t.  Critp,  1  B.  ft  Aid. 
282. 

After  Convietion.]  —  A  popular  indictment 
most  not  be  compounded  after  conviction.  Bury 
V.  Levy,  1  W.  BL  413. 

TaUng  Penalty  without  Leave.]  —  On  an 

indictment  on  51  Eliz.  c.  5,  s.  4,  for  compoundins 
an  offence  against  13  Geo.  3,  c.  84,  s.  13,  ami 
taking  money  without  process  to  prevent  an 
action  being  brought : — Held,  that  the  party  so 
doing  was  liable  to  the  punishment  j)re3cribe;i  by 
tho  former  act  for  taking  such  penalty  withoai: 
leave  of  a  court  at  Westmioslcr,  or  without 
judgment  or  conviction.   Bex  v,  Ootley,  K,  & 

Ho  Offence  eommitted.] — A.  threatened  B.  that 
he  would  inform  against  him  for  selling  spirits 
without  a  licence,  unless  B.  would  give  him  a 
sum  of  money.  B.  had  not,  in  fact,  sold  any 
spirits,  but  he  gave  A.  the  money  to  prevent  an 
information: — Held,  that  A.  was  indictable 
under  18  Eliz.  c.  6,  s.  4,  although  B.  hat:!  uot 
committed  any  offence,  and  although  no  in- 
formation was  ever  preferred,  nor  any  process 
sued  out.  Beg,  v.  Be«£,  9  Car.  ft  P.  3i>S  ;  2  M.  C. 
C.  125. 

Bendering  Gontraeti  onenfbreeable.]  —  See 

COHTBACT. 


R  ESCAPE,  EESCUE,  AND  PRISON 
BREACH. 

Escape — Aiding  Prisoner.]— The  offence  of 
aiding  a  prisoner  at  war  to  escape  is  not  com- 
plete, if  such  prisoner  is  acting  in  concert  with 
those  under  whose  charge  he  is  merely  to  detect 
the  defendant  and  has  no  intention  to  escape. 
Bex  V.  Martin,  R.  ft  E.  196. 

An  indictment  at  common  law  for  aiding  a 
prisoner's  escape  should  state  that  the  party 
knew  of  his  offence.  Bex  v.  Toung,  1  Buss. 
C.  ft  M.  911. 

It  is  a  misdemeanor,  indictable  at  common 
law,  to  aid  a  person  to  escape  from  custody, 
though  he  was  confiaed  under  the  remand  of  the 
commissioners  for  the  relief  of  insolvent  debtors, 
and  not  on  any  criminal  charge.  Beg.  v.  Allan. 
Car.  ft  M.  295  ;  5  Jur.  296. 

The  statute  16  Geo.  2,  c  31,  which  makes  it 
felony  to  aid  or  assist  any  prisoner  in  an  attempt 
to  make  his  escape,  does  not  apply  to  a  case  of 
such  aiding  when  an  actual  escape  ensues. 
Bex  V.  TUley,  2  Leach,  C.  0.  662. 

 Delivery  of  Articles  to  fooilitate.]— A 

delivery  of  instruments  to  a  prisoner  to  facilitate 
his  escape  from  gaol  was  wimin  16  Geo.  2,  c.  31, 
although  he  had  been  pardoned  of  the  offence  of 
which  he  was  convicted  on  condition  of  trans- 
portation.  BesB  V.  Shaw,  B.  ft  B.  626. 

By  4  Geo.  4,  c.  64,  s.  48,  if  any  person  shall 
deliver  to  a  prisoner  in  any  prison  any  instru- 
ment proper  to  facilitate  his  escape,  such  person 
shall  be  deemed  to  have  delivered  it  with  intent 
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to  aid  and  assist  such  prisoner  to  escape  ;  and  if 
any  person  shall  by  any  means  whatever  aid  and 
assist  any  prisoner  to  escape  from  any  prison, 
every  person  so  offending,  whether  an  escape  be 
actaaliy  made  or  not,  shall  be  guilty  ot  felony  : — 
Held,  that^  in  an  indictment  under  this  section, 
it  was  not  necessary  to  set  out  the  means  which 
had  been  used  by  the  defendant  to  assist  the  pri- 
soner to  escape.  Jlulloicay  v.  lieg.,  2  Den.  C.  C. 
287  ;  17  Q.  B.  319  ;  15  Jur.  825. 

The  28  Sc.  29  Vict,  c  126,  s.  37,  enacts  that  any 
person  who,  with  intent  to  facilitate  the  escape 
of  any  prisoner,  conveys  into  any  prison  any 
maslc,  dress,  or  other  disguise,  or  any  letter,  or 
any  other  article  or  thing,  shall  bo  guilty  of 
felony  ; — Hclil,  that  a  crowbar  came  within  the 
■worrU  "  any  other  article  or  thing"  as  used  in  this 
section.  Seg.  v.  Payne,  So  L.  J.,  M,  C.  170 ; 
L.B.  1  C.  C.  27;  12  Jur.  (NA)  *76;  14  L.  T. 
416  ;  14  W.  B.  661 ;  10  Cox,  0.  C.  231. 

FriiOB-BreaolL  or  Bescue.] — A  prison-breach, 
or  rescue,  is  a  common-law  felony,  if  the  person 
breaking  out  of  prison,  or  rescued,  is  a  convicted 
felon;  and  it  is  punishable  as  a  common  law 
felony  by  imprisonment.  Hex  v.  I/atwell,  B.  & 
R.458. 

Throwing  down,  in  attempting  to  escape,  loose 
bricks  at  the  top  of  a  prison  wall,  placed  there 
to  impede  escape  and  give  alarm,  is  a  prison- 
breach,  though  they  are  thrown  dowa  acci- 
dent, lb. 

A  man  was  given  into  custody  without  a 
warrant,  on  a  charge  of  felony.  He  was  con- 
veyed before  a  magistrate,  who  remanded  him 
in  custody  without  any  evidence  on  oath.  He 
was  removed  to  a  lock-up,  from  which  he 
ciicnpcd,  the  charge  of  felony  made  against 
him  was  dismissed  by  the  magistrates : — Held, 
that  the  dismissal  was  not  equivalent  to  an 
acquittal  by  a  jury,  that  he  was  legally  in 
custody,  although  no  eviilence  was  taken  upon 
oath  to  justify  his  remand,  and  that  these  tacts 
were  no  defence  to  an  indictment  for  breaking 
prison.   Jieff.  v.  Water/,  12  Cox,  0.  C.  390. 

A  warrant  of  a  justice  of  the  peace  to  appre- 
hend a  party,  founded  on  a  certificate  of  the 
clerk  of  the  peace,  that  an  indictment  for  a  mis- 
demeanour had  been  found  against  such  party,  is 
good,  and  therefore  if  upon  such  a  warrant  the 
party  is  arrested  and  afterwards  rescued,  those 
who  ate  guilty  of  the  rescue  may  be  convicted  of 
a  misdemeaaoar.  Hex  v.  Slalcet,  5  Car.  &  P. 
14S. 

The  forcible  rescue  of  a  person  from  unlawfid 
custody  is  illegal.  Jteg.  v.  Almcy,  3  Jur.  (N.8,) 
750. 

Ihe  taking  of  gunpowder  seized  under  12 
Geo.  3,  c.  61,  ont  of  the  custody  of  those  who 
made  the  seiKure,  although  there  ia  no  actual 
breach  of  the  peace  committed,  ia  sufficient  to 
Bustain  an  indictment  for  a  rescue.  Meat  v. 
Seavehamp,  5  L.  J.  (o.S.)  M.  C.  66. 

0.  FALSE  EVIDENCE. 

Attempt  t»  perrert  Ooorte  «f  Jnitise.] — An 

attempt  to  mislead  a  judicial  tribunal,  which 
might  be  called  into  existence,  by  the  manufac- 
ture of  false  evidence  is  a  misdemeanour,  although 
such  tribunal  was  never  called  into  existence 
and  consequently  the  manufactured  evidence 
never  used.  M^.  v.  VretMut,  60  L.  J.,  M.  0.  62 ; 
ri89111Q.  B.360;  64L.T.889  ;  39W.B.866; 
17  Cox,  0.  0.  267  ;  66  J.  P.  63&-C.  C.  B. 


D.  PEEJUBY,  FALSE  OATHS,  AND  FALSE 
DECLABATIONS. 

1.  Perjury, 

a.  The  Offence. 

i.  General  Principles,  1610, 

ii.  Judicial  Proceedings,  1611. 

iii.  Court  of   Competent  Jurisdiction, 

1612. 

iv.  Matter  must  be  Material,  161S. 
V.  Falsity  of  Statement,  1620. 

vi.  Deliberate  Intention,  1620. 
h.  Indictment. 

i.  Averments,  Form  of,  1621. 
it  Amendment  of  Variances,  1631. 
e.  Evidence. 

1  Generally,  1632. 

ii.  Xumber  of  Witnesses  and  Corrobora- 
tion, 1640. 

d.  Trial,  164S. 

2.  False  Dtclaratlong, 

a.  Before  Magistrates,  1645. 

b.  On  Begistration  of  Births,  Deaths,  or 

Uarriagcs,  1646. 

e.  On  Begistration  of  Voters  and  at  Parlia- 

mentary and  Manldpal  Elections.  8m 
ante,  cols.  U40  ct  seq; 

3.  Ualawful  Oatht,  1647. 

1.  Peejuet. 
a.  The  OlEanoe. 
i.  General  Prinetples. 

What  re^nlBita  to  foimd  Indietment.]— To 

found  an  indictment  for  perjury,  the  requisite 
circumstances  are  these  :  the  oath  must  be  taken 
in  a  judicial  proceeding  before  a  competent 
jurisdiction ;  and  it  must  be  material  to  the 
question  depending  and  ff^se.  Rem  v.  Aylett,  1 
Term  Bep.  63.  B.  P.,  Eea  t.  Dunn,  1  D.  ft 
Ky.  10. 

Corporation.] — Where  a  corporation  aggregate 
are  defendants,  they  are  not  liable  to  prosecution 
for  perjury  though  their  answer  be  never  so- 
false.    Wyeh  T.  Mad,  3  P.  W.  310. 

On  Foreign  AfOdavit] — ^No  peijury  can  be 
assigned  upon  a  foreign  affidavit.  Mtugrave  t. 
Medex,  19  Ves.  662. 

But  any  person  making,  or  knowingly  using  a- 
false  affidavit  made  abroad,  is  guilty  of  a  mis- 
demeanour in  attempting  to  pervert  public 
justice,  and  is  punishable  by  indictment.  Omealy 
V.  NeweU,  8  East,  864. 

Falsehood  not  Indictable.]— Falsehood,  not 
strictly  amounting  to  perjury,  is  an  indictable 
offcuce  as  a  misdemeanour,  Overtoit,  Mb  parte, 
2  Bose,  257. 

Inciting  to  give  Partioular  Eridenee.]  — 

Inciting  a  witness  to  give  particular  evidence, 
when  the  inciter  does  not  know  whether  it  is 
true  or  false,  is  a  high  misdemeanour,  especially 
if  he,  being  an  attorney  on  one  side,  gets  himself 
employed  for  that  purpose  on  the  other  side  :  at 
least,  if  the  evidence  is  given  accordingly.  lb. 

What  Bwom  to  in  Affidavit] — Qucere,  whether 
in  an  affidavit,  the  description  of  Vba  deponent 
at  the  commencement  of  it  is  a  part  of  what  he 
Bwean.  Beg.  t.  Chapman,  1  Deiyi?.  0.  432  :  2 
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Car.  &  K.  846 ;  T.  &  M.  90  ;  18  L,  M.  C.  162  ; 
13  Jnr.  886. 

ii.  Judicial  Proeccdingt, 

For  ForpoM  of  flliaff  Bill  of  Sale.]— H.  was 

indicted  for  perjury  in  an  affidavit  made  nndcr 
the  Bills  o£  Sale  Act,  lHr>4  (17  &  18  Vict.  c.  36), 
for  the  purpose  of  gcttinp;  a  bill  o£  sale  filed. 
The  affidavit  was  sworn  btfore  'a  commissioner 
for  taking  affidavits  in  the  court  of  Queen's 
Bench : — Held,  that  bis  offence  did  not  con- 
stftnte  perjury,  but  that  he  was  guilty  of  taking 
a  fidse  oath,  which  offence  was  under  the  circnm- 
Btanccs  a  common  law  misdemeanour.  Ilfn.  v. 
ffodgkixt,  3a  L.  J..  M.  C.  14  ;  L.  R.  1  C.  C.  212 ; 
21  L.  T.  664  ;  18  W.  R.  150 ;  11  Cox,  C.  C.  365. 
&0  82  &  S8  Vict  c.  10,  S.  7. 

Befbn  Bom^tei  to  pieean  Karriago  li- 

eanoe,]— The  taking  of  a  false  oath  before  a 
surrogate  to  procure  a  marriage  licence,  will  not 
flupport  a  prosecution  for  perjury.  Me»  v. 
Foster,  R  &  R.  459. 

A.  was  indicted  for  making  a  false  oath  before 
a  surrogate,  for  the  nur{K>sc  t£  obtaining  a 
marriage  licence  : — Held,  first,  that  a  sum^^te 
has  a  general  power  to  atlministct  an  oath  in 
that  behalf,  so  as  to  make  a  false  oath  a  mis- 
demeanour. Jlerr.  V.  Chapmiin.  ]  Den.  0.  C.  432  ; 
T.  &  M.  90  ;  2  Car.  A:  K.  t<46  ;  18  L.  J.,  M.  C. 
162  ;  13  Jur.  S85  ;  3  Cox,  C.  C.  J67. 

Held,  secondly,  that  such  false  oath  is  a  mis- 
demeanour, as  being  made  with  a  fraudulent 
intention,  in  a  matter  of  public  concern.  lb. 

Held,  thirdly,  that  it  was  immaterial  whether 
the  marrit^  actually  took  place  or  not. 

What  Affidavits.]— A  party  filing  a  bill  for  an 
injunction,  and  making  an  affidavit  of  matters 
material  to  it,  is  indictable  for  perjury  committctl 
in  that  affidavit,  though  no  motion  was  ever 
mode  for  the  injunction.  Bex  v.  White,  M.  in 
M.  271. 

The  amended  description  of  the  plaintiff  in  the 
supplemental  bill  could  not  affect  t)ic  liability  of 
ft  witnei's  examined  in  the  original  suit  to  be 
indicted  for  perjury,  if  he  swore  wisely.  Giles 
v.  Giles,  1  Keen,  685. 

Scmbie,  where,  under  an  act  of  parliament, 
an  affidavit  in  a  petition  matter  required  by  the 
net  may  beswom  before  the  petition  is  filed,  any 
indictment  for  perjury  in  such  an  affidavit  can 
be  sustaiiictl.  Clendinning  v.  O'Malley,  1  Con. 
i:  L.  363  ;  2  Dr.  &  War.  210. 

Explanation  by  a  second  answer  docs  not  take 
away  the  opportunity  of  indicting  upon  tiic 
former  answer.  £dwardt  v.  M^Leay,  2  Ves.  & 
B.  258. 

Scmbie,  th.it  a  person  may  be  convicted  of 
perjury  contained  in  an  affidavit  intitled,  in  a 
cause,  "  A.  B.  against  C  D.  and  others,"  although 
by  the  rules  of  the  courts,  all  affidavits  should 
in  their  title  name  all  the  plaintiffs  and  all 
the  defendants.  Meg.  v.  ChiHttian,  Car.  &  M. 
SS8. 

An  Indictoient  may  be  supported  against  a 
marksman,  for  swearing  falsely  in  an  affidavit, 
though  it  would  not  be  receivable  in  the  court  it 
was  sworn  in,  because  the  jurat  did  not  slate 
that  it  had  been  read  over  to  the  party  swearing 
it  ;  but  the  person  administering  the  oath 
must  prove  that  the  party  swearing  it  in  fact 
understood  its  contents,  and  the  perjury  is  com- 
plete at  the  time  of  the  swearing  of  the  affidavit ; 


and  whether  it  is  receivable  in  the  court  or  not 
is  Immaterial,  if  the  reason  why  it  is  not  receiv- 
able is,  that  some  formal  reflation  is  not  com- 
l>lied  with.  Sex  v.  SaUey,  1  Car.  &;  P.  238 ;  B. 
&  M.  94. 

Local  Marine  Board.]— Wilful  and  corrnpt 
false  swearing  before  a  local  marine  board,  duly 
and  lawfully  appointed  and  constituted,  upon  a 
matter  material  to  an  inquiry  then  being  law- 
fully investigated  by  them,  in  pursuance  of  the 
17  &  18  Vict.  c.  104,  and  25  k  26  Vict,  c,  63,  is 
perjury.  Iteg.  v.  Tomlnitim,  36  L.  J.,  M.  C.  41  : 
L.  B.  1  C.  G.  49  ;  12  Jur.  (N-S.)  945  ;  15  L.  T. 
188  ;  16  W.  B.  16 ;  10  Cox,  C.  C.  323. 

Inquest  babre  Depn^-Coroner.]— By  6  &  7 

Vict,  c.  83,  8.  1,  coroners  are  empowered  to 
appoint  deputies,  provided  that  no  deputy  shall 
act  "  except  during  the  illness  of  the  coroner,  or 
his  absencef rem  any  lawful  or  reasonable  cause." 
By  B.  2,  no  inquisiti(m  shall  be  quashal  by  reafson 
of  such  inquisition  having  been  taken  before  any 
deputy  instead  of  the  coroner  himself.  A  person 
being  indictetl  tor  pei-jury  committed  upon  an 
inquest  held  befoi-e  a  deputy-con»ner,  and  the 
objection  having  been  taken  that  there  was  no 
la^vful  or  reasonable  cause  for  the  absence  of  the 
coroner : — Held,  that  whatever  the  cause  of 
absence,  by  s.  2  a  valid  inquisition  might  have 
been  founded  upon  the  inquest,  and  therefore 
the  deputy  had  jurisdiction  and  perjury  was 
committed.  Beg.  v.JobHttm,  42  L.  J.,  M.  C.  41  ; 
L.  E.  2  C,  C,  16  ;  27  L.  T.  801  [  12  Cox,  C.  C. 
264. 

ilL  Omrt  of  Competent  JuriidieUon. 

Hatter  Extraordinary  in  Chaneorj.] — Before 

17  &  18  Vict.  c.  78,  a  master  extraordinary  in 
chancery  had  no  authority  to  administer  oaths 
in  matters  before  the  Court  of  Admiralty ;  and 
a  conviction  for  perjury  in  an  affidavit  used  in 
the  Court  of  Admiralty,  but  sworn  before  a 
master  extraordinary  in  chancery,  could  not  be 
supported.  Reg.  v.  Stone,  Dears.  C.  C.  231 ;  2 
C.  L.  B.  123  ;  23  L.  J.,  M.  C.  14  ;  17  Jur.  1106  j 
2  W.  B.  63 ;  6  Cox,  C.  C.  235. 

Bankntptcy— Affidavit— Begiitrar.]— The  1  & 

2  Vict,  c  IIU,  8.  8,  contained  provisions  for  filing 
affidavits  of  debt  against  a  trader,  and  hig  being 
deemed  to  have  committed  an  act  of  bankruptcy 
on  not  doing  certain  things.  The  5  &  6  Vict, 
c.  122,  contained  other  provisions  relating  to  the 
same  matter;  and  s,  67  enacts  that  allidavits 
to  be  made  in  matters  of  bankruptcy,  or  under 
any  statute  relating  to  bankrupts  or  this  act, 
shall  be  sworn  before  a  r^strar  of  the  Court  of 
Bankruptcy.  On  an  indictment  for  perjurj", 
upon  an  affidavit  made  under  1  &  2  Vict.  c.  110, 
8.  and  sworn  before  the  registrar  of  the  Court 
of  Bankruptcy  :— Held,  that  1  &  2  Vict.  c.  110, 
so  far  as  regarded  s.  8,  was  a  statute  rehiting 
to  bankrupts  within  6  6  Vict.  c.  122,  8.  67,  and 
that  the  affidavit  related  to  matters  of  .bank- 
ruptcy, and,  therefore,  was  sworn  before  com- 
petent authority.    Dunn  v.  Reg.,  13  Q.  B.  1026 ; 

18  L.  J.,  M.  C.  41  ;  11  Jur.  908. 

 Examination  —  Preionee  of  Judge  or 

Begistrar.j — The  prisoner  was  convicted  ^  per- 
jury alleged  to  have  been  committed  in  an  ex- 
amination by  "  the  court "  under  s.  27  of  the 
Bankruptcy  Act,  18S3.  It  appeared  that  he  was 
siimmonrd  under  s,  27  before  a  county  court 
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having  ionsdiction  in  bankruptcy.  The  oath 
■was  ailiuinistetxxl  to  the  prisoner  in  court  by  tlic 
■-cgistrar.  The  registrar  remaincil  in  court.  The 
cxamiaation  ot  the  prisoner,  in  the  course  of 
which  the  answers  in  question  were  ffiven,  took 
place  in  a  room  useJ  for  examinations  in  the 
absence  of  the  registrar  : — Held,  that  there  Imil 
Jjeen  no  vnliii  examination  by  "the  t-ourt " 
^vitbin  H.  27,  and  that  the  conviction  must  be 
unashod.   It^.  v.  Lloyd,  66  h.  J.,  M.  C.  110; 

19  Q.  B.  a  213 ;  B6  L  T.  750  ;  3ii  W.  R.  653  ; 
36  Cox,  C.  C.  235  ;  62  J.  P.  86— C.  C.  B. 

Commisiioners  of  Bankruptcy.] — Perjury  can- 
not be  committed  in  eviitence  (jiven  before  com- 
luissionent  of  bankruptcy,  when  there  was  no 
jrood  ]K!titioning  creditor'fi  debt  to  aumiort  the 
fiat.  Iteg.  v.  JCwingUm,  2  M.  C.  C.  223 ;  Car.  &  M. 
■319. 

Before  Arbitrators.] — A.,  a  defendant  in  a  suit 
tried  before  a  county  court  i»d;^e,  gave  false 
evidence  before  an  arbitrator,  to  whom  the  suit 
was  referred,  and  by  whom  A,  was  sworn  : — 
Held,  bcfot«  14  &  16  Vict.  c.  99,  s.  16,  that  under 
■9  &  10  Vict.  c.  95.  8.  77,  the  arbitrator  had  no 
aiuthority  to  administer  an  n;ith,  and  therefore 
A.  was  not  liable  to  be  indicted  for  perjury. 
Rt-g.  V.  IlallHt,  2  Den.  C.  C.  237  ;  T.  ft  M.  5G3  ; 

20  L.  J.,  M.  G.  197 :  15  Jur.  433 :  5  Cox,  C.  C. 
S38.    See  52  &  53  Vict.  c.  49,  s.  22. 

A  cauee  was  referred  by  a  judge's  order  to 
C  D. ;  and  by  the  order  it  was  directed  that  the 
witnesses  should  be  sworn  before  a  judge,  "or 
(before  a  commissioner  duly  authorised."  A  wit- 
rcis  was  sworn  before  a  commissioner  for  taking 
nfiidavitt),  and  examined  viv&  voce  by  the  arbi- 
trator ; — Held,  that  a  witness  so  sworn  was  not 
inilictable  for  perjury.  Rex  v.  Hanlu,  3  Car.  tt 
i».  419. 

Charge  tgaimt  Solieitor  in  nunmary  Way.]— 
Perjury  may  be  assigned  upon  an  affidavit  of  an 
^attorney  of  the  court,  made  iu  answer  to  a  charge 
exhibited  against  him  in  a  summary  way.  R<^jr 
V.  Cnmley,  7  Term  Bep.  315  ;  4  B.  B.  445. 

Baakor'a  Eetom.] — An  affidavit  verifying  the 
return  of  Uie  i';suti  by  a  banker  of  unstamped 
liiUs  and  notes  may  be  sworn  either  before  a  jns- 
tice  of  the  peace  or  before  a  commissioner  to  ad- 
minister oatlis  in  chancery.  The  manager  of  a 
bank  is  a  chief  clerk  within  9  tieo.  4,  c.  24,  s.  7, 
which  reiuires  such  affidavit  to  be  made  by  a 
■casliicr,  accountant  or  chief  clerk.  Ji-y.  v. 
^ra  nlaad,  36  L.  J.,  M.  C.  37  ;  L.  K.  1  C.  C.  65  ; 
25  L.  T.  589 ;  15  W.  B.  460 ;  10  Cox,  C.  C.  377. 

Frooeedings  befbro  Qrand  Jury.]— A  person 
may  be  indicted  for  perjury  committed  by  him 
•when  a  witness  before  the  grand  jury,  and 
ainoihcr  witness  on  the  same  indictment  and  a 
fxilico  ofBeer  stationed  in  the  grand  jury  room 
3iri3  compLtent  to  provo  the  offence.  Beg.  v. 
JIuglu-g,  1  Car.  k  K.  619. 

Blutlff'i  Court— AmsBdmSBt  nnantliorifed.] — 

An  unmarried  woman  having  recovered  judg- 
ment in  a  county-court  against  A.,  obtained  a 
judgment  summons  against  him  from  the  Sheriffs' 
■Court,  I^don.  At  the  hearing  It  having  been 
Ascertained  that  the  plaintiff  had  married  in  the 
meantime,  the  judge  amended  the  title  of  the 
■cause  by  inserting  the  husband's  name  : — Held, 
that  he  had  the  power  to  do  so,  and  consequently, 


that  nn  indictment  for  perjury  conld  not  be 
maintained  against  the  defendant  for  false  evi- 
dence given  at  that  hearing.  Reg.  v.  Pearee,  3 
K.  &  8.  631  ;  32  L.  J.,  M.  C.  75 ;  9  Jur.  (Nf.) 
647 ;  7  L.  T.  597 ;  11  W.  E.  233  ;  9  Cox,  C.  C. 
258. 

Coart-martial.] — Scmble,  that  taking  a  fals*: 
oath  before  a  court-martial  is  perjury  at  common 
law.  V.  JIf/inc,  4  B.  J:  M.  947  ;  33  L.  J.,  M. 

C.  115  ;  10  Jur.  (N.b.)  724  ;  9  L.  T.  719  ;  12  W. 
R.417;  9  Cox,  C.  C.  43:i. 

Before  Jostioes— No  Depositloii^  or  Information 

on  Oath,] — H.,  a  police  conslable,  procured  a 
warrant  to  be  illegally  issued,  without  a  written 
information  or  oath,  for  the  arrest  uf  S.,  upon  a 
charge  of  •'  assaulting  and  obstructing  him,  H., 
in  the  discharge  ot  his  duty."  Upon  such  war- 
rant S.  was  arrested  and  brought  before  justices, 
and  waa,  without  objection,  trie.l  by  thum  and 
convicted.  H.  was  afterwards  indicted  for  per- 
jury committed  on  the  said  trial  of  S.,  and  con- 
victed : — Held,  that  H,  was  rightly  convicted, 
notwithstanding  that  there  was  neither  written 
information  nor  oath  to  justify  the  is.sue  of  the 
warrant,  and  that  the  jusiicc-i  had  jurisdiction  to 
hear  the  char<:e,  though  the  warrant  \i\Ktn  which 
the  accused  was  brought  bi'fore  them  was  illegal. 
Ilf^j.  V.  I/iighct,  48  L.  J.,  M.  U  151  ;  4  Q.  B.  D. 
61 1 ;  40  L.  T.  683  ;  14  Cox,  C.  C.  284. 

An  information  founded  on  1  A: 2  Will.  4,c.  32, 
after  stating  an  appearance  and  information  by 
O.  M.  against  R.  R.,  procec  led  thus  : — ■'  And  the 
information  having  been  also  verified  upon  the 
oath  of  W.  A.,  ot  fiw;.,  another  credibla  witness, 
before  me  the  said  justice,  hereupon  0.  M.  prays 
that  B.  B.  may  bo  fortliwith  summoned,  kc. 

Exhibited  by  0.  M.,  and  sworn  j  q  „ 
before  me  the  day  and  year  f  w  / 
first  above  written,  ) 

"W.  F.  C." 

The  party  informed  against  having  appeared  be- 
fore two  justieej,  evidence  was  given  by  a  witness 
tor  him.  An  indictment  for  perjury  having  been 
preferred  against  this  witness,  uix)n  which  he 
was  found  guilty  : — Held,  that  the  proceeding 
before  the  two  justices  was  informal  for  want 
of  a  deposition  on  oath  of  the  charge  contained 
in  the  information,  in  pursaance  of  6  7  Will,  4, 
c.  65 ;  and  that,  therefore,  the  indictment  could 
not  be  sustained.   Reg.  v.  Srotton,  5  Q.  B.  493 ; 

D.  Si  M.  501  ;  J3  L.  J.,  M.  C.  58  ;  8  Jur.  409. 
Bnt  where  an  information,  not  upon  oath,  was 

laid  before  a  justice  of  tiie  peace  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  s.  24, 
who  thereupon  issued  a  summons  to  the  party 
charged  ;  and  at  the  hearing  the  prisoners  were 
examined  as  witnesses,  and  upon  the  evidence 
which  they  gave  perjury  was  subsequently  as- 
signetl  : — Held,  that  the  hearing  before  the 
magistrates  was  a  judicial  proceeding,  and  that 
jurisdiction  was  given  by  the  24th  section,  al- 
though the  information  was  not  npon  oath, 
Rm.  v.  MiUard,  Dears,  C.  C.  166  ;  22  L.  J.,  H 
C.  108  ;  17  Jnr.  400  ;  1  W.  E.  314  ;  6  Cos,  C.  0. 
150. 

 On  Hearing  of  Bastardy  Sommons.] — 

By  7  &  8  Vict.  c.  101,  s.  2,  where  application  for 
a  bastardy  snmmons  is  made  before  the  birth  of 
the  child,  "  the  woman  shall  make  a  deiKtsition 
upon  oath."  A  man  was  convicted  ot  perjury, 
alleged  to  have  been  committctl  on  the  hearing 
of  a  bastardy  summons.   The  snmmrais  had  been 
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isRuetl  flfjainst  him  before  tlie  birth  of  the  chilJ. 
Upon  the  apiilicatioii  for  it  nowrittdideposition 
was  made,  but  only  a  verbnl  statement  iip<tn  oath 
by  the  wonian.  Ho  appeared  lo  the  summons, 
Rnd  made  no  objection  to  its  validity  or  to  the 
inrisdiction  o£  the  court : — Held,  that  the  court 
bad  jurisdiction  to  hear  the  summons,  and  that 
the  conviction  for  perjury  was  right.  Ileg.  v. 
Fletcher,  40  L.  J..  M.  C.  123  ;  L.  B.  1  C.  C.  320  ; 
24  L.  T.  742  ;  19  W.  R.  781 ;  12  Cox,  C.  C.  77. 

The  mother  of  a  bastard  child,  bom  on  the 
20th  March,  1868,  applied  to  a  justice  on  the 
18th  April,  1868,  for  a  summons  against  the 
putative  father.  A  summons  was  issued  on  the 
same  day,  but  never  served,  as  he  could  not  be 
found  by  the  process  server  to  whom  the  sum- 
mons was  given.  On  the  14th  Januaty,  1870, 
about  a  fortnight  after  the  mother  had  found 
out  his  address,  she  applied  for  and  obtained 
another  summons,  which  was  scned  on  him,  and 
he  appeared  thereto,  and  being  examined  on  oath, 
committed  the  pcrjurj'  assigned  : — Hcid,  that 
the  justices  had  juristtiction  to  hear  the  com- 
plaint, although  at  the  time  of  service  of  the 
smnmons  more  than  twelve  months  batl  elapsed 
from  the  birth  of  the  child.  Reg.  v.  Chvgg,  22 
L.  T.  656;  11  Cox,  C.  C.  .'>58.  See  PoUa  v. 
Cvmbridge,  8  E.  &  B.  847  ;  27  L.  J.,  M.  C.  62  ; 
4  Jur.  Cn,3.)  72  ;  6  W.  B.  214. 

Perjury  was  committed  before  magistrates, 
upon  the  second  application  for  a  bastardy  order, 
a  former  application  haTing  been  dismiBsed  on 
tiie  merits : — Held,  that  the  magistrates  bad 
jurisdiction,  and  that  the  prisoners  were  properly 
convicted.  Beg.  v.  Cook,  2  Den.  C.  0,  462 ;  21 
L.  J.,  M.  C.  136  ;  16  Jur.  434. 

A  summons,  after  the  birth  of  a  child,  under  7 
&  8  Vict.  c.  101,  8.  2,  against  the  putative  father, 
was  issued  on  the  personal  application  of  the 
mother  of  the  bastard  child,  not  upon  oatb.  The 
putative  father  appeared  to  the  summons  and 
defended  the  case  on  the  merits,  without  object- 
ing that  the  summons  had  issued  on  the  state- 
ment of  the  woman,  not  on  oath  : — Held,  that 
the  putative  father  could  not  afterwards  rai.se  the 
objection  ;  and  that  he  was  liable  to  be  indicted 
for  perjury  committed  by  him  on  the  hearing  of 
the  summons.  Beg.  v.  Berry,  Bell,  0.  C.  46  ; 
28  L.  J.,  M.  C.  8G  ;  5  Jur.  (NJJ.)  320  :  7  W.  B. 
229  ;  8  Cox,  C.  C.  121. 

A  summons  was  issued  more  than  twelve 
months  after  the  birth  of  the  chil<I,  and  no  proof 
was  given  to  the  summoning  justice  that  the 
defendant  bad  paid  any  money  for  maintenance 
of  the  child  within  twelve  months  next  after  its 
birth  : — Held,  a  mere  matter  of  process  that 
might  be  waived,  and  that  as  the  defendant  had 
waived  it,  the  pettv  sessions  had  jurisdiction. 
-.Rw.  V.  Simvtom,  Bell,  C.  C.  168  ;  28  L.  J.,  M. 
C.  183  ;  5  Jur.  578  ;  7  W.  B.  439  ;  8  Cox, 
C.  C.  190. 

The  mother  of  a  bastard,  having  been  resident 
with  her  parents  in  one  petty  sessional  division, 
went  to  lodge  at  D.  in  another  division,  for  the 
purpose  of  aflBliating  her  child,  D.  being  nearer 
and  more  convenient  for  her  than  the  place 
where  the  magistrates  acting  for  the  other  divi- 
sion met.  She  lodged  at  D.  three  weeks  before 
she  obtained  the  summons,  having  in  the  inter- 
val made  one  unsuccessful  application ;  and 
after  obtaining  the  enter  went  into  service  in 
the  division  in  which  her  parents  resided,  but 
without  returning  to  them  ;  and  she  stated  that 
she  could  not  go  bock  to  them  as  they  bad 
nothing  for  her  to  da   Whilst  at  D.  she  lud  no 


other  home  : — Held,  that  the  jury  was  warranted 
in  finding  that  at  the  time  oE  her  applicatioa 
to  the  magistrates  at  D.  she  was  residing  withia 
that  petty  sessional  division  ;  that  couscquently 
the  magistrates  had  juiisdiction,  and  a  convic- 
tion for  perjury  committed  by  her  on  that  occa- 
sion was  right  iZc/.  t.  Hvghu,  Dears,  k.  B. 
188 ;  26  L.  J.,  H.  C.  133 ;  3  Jar.  (Njs.)  448 ;  & 
W.  a  526  ;  7  Cox,  0.  C.  286. 

  Infbmatioii  for  foriooa  BUing.]— A 

person  was  indicted  for  perjury  committed  by 
him  as  a  witness  on  an  information  before 
justices  against  A.  for  furious  riding,  contrary 
to  5  A;  6  Will.  4,  c.  50  (Highway  Act),  s.  78 
Held,  that,  a^  that  section  gives  the  justices  no 
jurisdiction  to  impose  any  penalty  for  furious, 
riding,  be  did  not  commit  the  offence  of  perjury. 
Reg.  V.  Saeon,  22  L.  T.  627  ;  11  Cox,  C.  C.  540. 

 By  Person  not  a  competent  Witness.] — 

C.  was  indicte<l  for  perjury  committed  on  the 
hearing  of  a  summons  which  had  been  taken 
out  against  himself,  for  permitting  gambling 
in  bis  bouse  contrary  to  the  tenor  of  his  licence, 
under  9  Geo.  4,  c.  61.  The  defendant  had  ten- 
dci'cd  himself  as  a  witness,  representing  himsdf 
OS  the  son  of  C,  and  had  thereupon  been  sworn 
and  given  evidence  on  behalf  of  C,  who  was 
really  himself,  and  that  evidence  formed  the- 
subject  of  the  indictment : — Held,  that  as  be 
was  not  a  competent  witness  and  <»nld  not  give 
evidence  in  bis  own  behalf,  the  magistrates  bad 
no  power  to  swear  him  or  receive  his  evidence^ 
and  that  he  could  not  therefore  be  gnilty  (k 
perjury.   Reg.  v.  Chyg,  19  L.  T.  47. 

 Complaint  by  Apprentice  against  Xastn.^ 

— After  the  expiration  of  bis  term  of  apprentice- 
ship, an  apprentice  snmmoned  his  master  beftne 
a  magistrate  for  neglecting  to  pay  his  wages, 
and  upon  the  hearing  of  the  complaint  under 
4  Geo.  4,  c,  34,  s.  2,  the  apprentice  gave  false 
evidence  : — Held,  that  whether  the  4  Geo.  4,  c. 
34,  s.  2,  did  or  did  not  require  the  complaint  tO' 
)>c  made  before  the  expiration  of  the  apprentice- 
ship,  the  ma08tratc  having  general  jurisdiction 
over  the  subject  of  complaint,  perjury  could  be 
assigned  on  the  false  evidence  given  before  him. 
Jtcg.  V.  Pro«d,  36  L.  J..  M.  C.  fi2  j  L.  B.  1  C.  C. 
71  ;  16  L.  T.  364  ;  15  W.  B.  796 ;  10  Cox.  C.  G. 
455. 

ir.  Matter  mvtt  le  Material. 

Oath  before  STirr<^te.] — An  illegitimate  child 
being  filius  nullius,  an  indictment  charging  a 
defendant  with  taking  a  folse  oath  before  a  surro- 
gate, and  that  £.  was  the  natural  and  lawfnl 
father  of  £.  E.,  and  that  his  consent  was  neces- 
sary as  such  father,  under  4  Geo,  4,  c,  76,  cannot 
be  sustained.   Reg.  t.  liiirlie,  9  Cox,  C.  0. 209. 

Bsfivt  Arbitrators.]— Where  perjmy  is  as- 
signed upon  evidence  given  before  an  arbitrator, 
upon  a  reference  at  nisi  prius,  of  a  cause  and 
all  matters  in  difference  iKtwecn  the  parties,  it 
must  be  distinctiy  shown  whether  the  evidence 
was  material  in  respect  of  the  matters  in  issoe 
in  the  cause,  or  of  the  other  matters  in  difference' 
between  tlie  parties.  Reg.  t.  Rail,  6  Cox,  C.  0. 
360. 

Action  of  Trover — Signature  to  Beli'niy  HoteJ. 

— ^At  tlie  trial  of  an  action  of  trover  hf  ¥. 
against  the  prisoner  for  some  steel,  the  defence 
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was  that  P.,  while  the  steel  was  lying  at  a  rail- 
way station,  sent  for  it,  and  signed  a  delivery 
note  on  receiring  it,  and  then  sold  it  to  the 
prisoner.  The  prisoner,  a  witness,  swore  that 
the  name,  P.,  on  the  delivery  note  was  P.'s  hand- 
writing, and  that  he  saw  him  write  it.  The 
prisoner  was  indicted  for  perjury  upon  this  evi- 
dence and  founil  guilty : — Held,  that  the  signa- 
ture to  the  delivery  note  was  material  evidence 
in  the  action,  upon  which  perjury  could  be 
assigned.   Jlcg.  v.  Kaylor,  17  L.  T.  582  ;  16  W. 

B.  374  ;  11  Cox,  C.  C.  13. 

On  Indictment  for  Feijory  in  Affidavit.] — 

Upon  the  trial  of  C.  for  perjury,  committed  in 
nn  affidavit,  proof  was  given  that  the  signature 
to  the  affiilavit  was  in  his  handwriting,  and 
there  was  no  other  proof  that  he  was  the  person 
who  ma<le  the  atBdavit.  The  prisoner  was  then 
called,  aiui  swore  that  the  affidavit  was  used 
before  the  taxing  master,  that  C.  was  then 
present,  and  that  it  was  publicly  mentioned,  so 
that  cxerybody  present  must  have  heard  it,  that 
the  affidavit  was  C's  : — Held,  that  the  matters 
sworn  were  material  upon  the  trial  of  C.  Reg. 
V.  Altop,  20  L.  T.  408 ;  17  W.  E.  621  j  11  Cox,  0. 

C.  264. 

In  proving  an  Alilii  on  Criminal  Charge.] — S. 

was  indicted  for  robbery  on  April  13,  at  8.45  p.m., 
and  the  prisoner  swore  that  S.  was  in  a  house  at 
n  distant  place  at  that  time,  and  that  S.  had 

lodged  at  that  house  nearly  two  years,  and  had 
never  been  away  for  more  than  two  or  three 
nights  at  a  time  during  the  period.  The  prisoner 
was  indicted  for  perjury  on  that  evidence,  and 
convicted  on  the  assignments  of  perjury,  as  to  ^. 
having  loilgcd  at  the  house  for  two  years,  and 
never  having  been  away  more  than  two  or  three 
nights  at  tlie  time  : — Helil,  that  the  evidence  on 
these  points  wos  matoiial,  as  tending  to  induce 
the  jui-y  to  give  greater  cmiit  to  the  substantial 
fact  of  his  being  there  on  the  13th  of  April  at 
the  time  in  question.  Reg.  v.  Tatoii,  37  L.  J., 
M.  C.  7  ;  L.  l;.  1  C.  0. 107  j  17  L.  T.21)2  ;  16  W. 
K.  317  ;  11  Cox,  C.  C.  1. 

Bastardy  Frooeedings.]— The  prisoner  was 
charged  with  perjury  for  having  falsely  sworn 
before  magistrates  at  petty  sessions  that  D.  K, 
WHS  the  father  of  her  illegitimate  child.  One 
assignment  of  perjury  u-as,  that  at  the  trial  the 
prisoner  had  falsely  sworn  that  her  master,  who 
was  uncle  of  D.  K.,  had  promised  her  that  he 
would  raise  her  wages,  and  allow  her  to  lie  in  at 
his  house,  if  she  would  swear  the  child  to  a 
person  other  than  his  nephew,  D.  II. : — Held, 
that  such  statement  was  not  material  to  the  issue 
60  as  to  constitute  the  crime  of  perjury,  Reg. 
V.  Ovxa,  6  Cox,  C.  C.  105. 

A  summons  was  issued  after  the  birth  of  a 
child,  under  7  &  8  Vict.  c.  101,  s.  2,  against  the 
putative  father : — Held,  that  evidence  of  pay- 
ment of  money  by  the  putative  father  within 
twelve  months  of  the  birth  of  the  child,  being 
evidence  of  the  paternity,  was  a  material  fact  on 
the  hearing  of  the  summons.  Reg.  v.  Berry, 
Bell,  C.  C.  46  ;  28  L.  J.,  M.  C.  86  j  6  Jur.  (H.8.) 
820 ;  8  Cox,  0,  a  121. 

On  Charge  of  Aiiaidt.]— On  an  indictment  for 
perjury  committed  on  the  hearing  of  a  charge  of 
assault  by  a  man  on  his  wife,  an  assignment  in  a 
statement  by  the  accused,  as  a  witness  for  the 
husband,  that  he  had  seen  the  wife  committing 


adultery  (of  which  he  told  the  husband)  is  "bad 
for  immateriality,  as  the  supposed  statement 
would  not  be  legally  relevant  to  the  charge  of 
assault  as  affording  no  groand  of  legal  justifica- 
tion.  Reg.  V.  Tate,  12  Cox,  0.  0.  7. 

Inadmissible  Evidence  ^ven  hut  withdrawn.} 

— On  a  trial  where  it  was  material  to  prove 
whether  J.  had  died  before  M.,  the  defendant 
produced  a  document  purporting  to  be  a  copy  ot 
J.'a  will,  and  falsely  swore  that  he  had  examined 
it  with  the  original  will  in  the  r^istry ;  and 
also,  that  he  had  examined  a  memorandum  at 
the  foot  of  the  copy  of  the  will,  with  the  entry 
in  a  book  called  the  Act  Book  in  the  same 
registry.  The  judge  offered  to  admit  the  evi- 
dence, bnt  it  was  withdrawn  ;  it  was,  in  ptrint  of 
law,  inaibniffiible : — ^Held,  that  the  circnmstances 
that  the  evidence  was  inadmissible,  and  waa 
withdrawn,  did  not  affect  the  question  of  per- 
jury, as  it  could  not  purge  the  false  swearing ; 
and  that,  as  it  was  material  whether  probate  of 
J.'s  will  was  granted  in  the  lifetime  of  M.,  if  the 
evidence  of  the  prisoner  had  been  received  it 
would  have  been  material  to  the  issue,  and, 
consequently,  that  the  false  oath  of  the  prisoner 
amounted  to  perjury.  It/ff.  v.  PkillpntU,  2  Den. 
C.  C.  302  ;  8  Car.  K.  13S ;  T.  &  M.  607 ;  21 
L.  J.,  H.  C.  18  ;  16  Jur.  67  ;  5  Cox,  C.  C.  363. 

laadminild*  Evidence  given  and  admitted.] 

— O.  was  indicted  for  ])erjury,  in  having  falsely 
sworn  that  in  September,  ltt60,  he  had  carnal 
knowledge  of  A.  A.  had  obtained  an  affiliation 
summons  against  H.,  and  in  her  cross-examina- 
tion denied  having  had  connection  with  the 
defendant  in  September,  1860  (a  time  which 
could  not  have  made  him  the  faUier  of  the 
child),  llic  defendant  was  called  as  a  witness 
on  behalf  of  U.,  and  swore  that  he  had  con- 
nection with  A.  in  the  month  named : — Held, 
that  although  his  evidence  was  legally  inad- 
missible, yet,  bein^  admitted,  it  became  material, 
and  perjury  might  be  assigned  upon  it.  Reg.  v. 
Gibbons,  L.  A:  C.  lOy  ;  31  L.  J.,  M.  C.  98  ;  8  Jur. 
CK.S.)  l.iU  ;  5  L.  T.  805  ;  10  W.  K.  360  ;  9  CoXy 
U.  C.  105. 

Date  of  Sale  of  Animal.] — Upon  an  indict- 
ment for  perjury  in  proceedings  to  ascertain  the 
property  in  a  certain  animal  which  the  prisoner 
swore  he  had  sold  before  a  particular  day,  the 
actual  day  on  which  he  sold  it  may  become  a. 
material  question.  Reg.  v.  Altatit.l  Cox,  C.  C. 
17. 

Collateral  Hatters.] — On  a  charge  of  robbery 
the  prosecutor  dented  having  met  the  prisoner 
the  night  before  the  offence,  and  having  pro- 
posed to  the  prisoner  and  M.  to  commit  a  burglary, 
the  prisoner  then  called  M.  as  a  witness  and 
contradicted  the  proeecutor's  evidence  i — Held, 
that  M.  could  not  be  indicted  foe  perjury  as  ha 
evidence  was  not  materioL  S^.  v.  Murray,  1 
F.  &  F.  80. 

The  prisoner  was  indicted  for  perjury  com- 
mitted by  him  on  the  hearing  of  a  summons  tiut 
he  had  taken  out  against  the  prosecutor  for 
using  language  calculated  to  incite  him  to  com- 
mit a  breach  of  the  peace.  The  prosecutor  and 
several  witnesses  proved  that  the  language  was 
used  in  consequence  of  the  prisoner  having 
kicked  and  struck  a  horse ;  but  the  prisoner 
denied  that  he  had  done  so : — ^Held,  that  this 
denial  by  the  prisoner  was  a  collateral  matte 
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and  pcrjurr  wonld  not  lie.  JRoff.  v.  Hbtdea,  12 
Cox,  C.  C.  166. 

Action  in  Connty  Court — Kama  of  Dafondant.] 

— A  defendant  was  Buwl  in  a  county  court  by 
the  name  of  Bernard  Edward  M,  The  judge 
decided  that  the  pla)nti£E  was  entitled  to  recover, 
and  whilst  detennining  how  the  defendant 
eboald  pay  the  debt,  askal  him  his  name  ;  when 
Ic  swore  that  it  was  Edward,  not  Bernard,  only 
Edward ;  and  thereupon  the  judge  refused  to 
amend,  and  struck  out  the  cause.  The  defen- 
dant was  indicted  for  perjury  ;  and  at  the  trial 
it  was  proved  that  he  had  wilfully  and  corruptly 
sworn  falsely  in  the  above  answers,  and  the  jury 
convicted  him  : — ^Held,  that  the  conviction  was 
right ;  the  answers  being  sufficiently  material  to 
the  matter  under  inquiry,  Reg.  v.  Mvllany, 
L.  &  C.  593  ;  U  L.  J.,  M.  C.  Ill  ;  11  Jur.  (N.8.) 
492  ;  12  L.  T.  649  ;  IS  W.  B.  726  ;  10  Cox,  C.  C. 
97. 

Denial  in  Animr  to  Bill  in  Equity.]— A. 

brought  an  action  against  B.  and  his  partners 
for  the  price  of  wheat,  and  recovered  a  verdict 
o[i  the  bought  and  sold  notes.  B.  and  his  partners 
filed  a  bill  in  equity  ;igaiiist  A.,  which  stated 
that  the  bought  and  sold  notes  did  not  contain 
all  the  terms  of  the  contract,  as  it  had  been  also 
agreed  by  parol  between  A.  and  B,  that  the 
•wheat  should  be  paid  for  by  a  draft  at  three 
months;  and  the  prayer  of  the  bill  was,  that  A. 
fhould  be  restrained  from  stiing  out  execution. 

A.  ,  by  his  answer,  denied  the  statement  in  the 
bill ;  and  the  bill  was  dismissed : — Held,  that  if 
this  denial  by  A.  was  wilfully  false,  it  amounted 
to  perjury.  Seg.  v.  Yateg,  Car.  &  11.  132;  u 
Jut.  636. 

In  an  answer  in  chancery  to  a  bill  in  equity 
against  the  defendant  for  specific  performnncc 
of  an  agreement  relating  to  the  purchase  of  land, 
he  relied  ou  the  Statute  of  Fraui^  (the  agreement 
not  being  in  writing),' and  also  deni^  having 
entered  into  any  such  agreement.  Upon  this 
denial  in  his  answer,  he  was  indicted  for  per- 
jury ; — Held,  that  the  denial  of  an  agreement 
which,  by  the  Statute  of  Frauds,  was  not  binding 
on  the  parties  was  immaterial  and  irrelevant, 
■and  that  the  defendant  was  entitleti  to  an  ac- 
<iuittal.   Bex  v.  Dunttan,  K.  &  M.  109. 

Perjury  cannot  be  assigned  on  an  answer  in 
chancery,  denying  a  promise  absolutely  void  by 
the  Statute  of  Frauds.  Sex  v.  Heaeteeh,  Feake's 
Add.  Caa.  93. 

Construction  of  Deed.]— Perjury  cannot  form 
the  subject  of  an  indictment  where  the  supposed 
perjury  depends  upon  the  construction  of  a  deed. 
Jtex  V.  (^etpigny,  1  Bap.  280.  And  see  Jiex  v. 
J*e^»,  Peake,  138. 

Beoord  of  Cause  Erroneous.] — If  the  record 
■of  a  cause  is  erroneous,  no  perjury  can  be 
Ass^ed  for  false  testimony  given  in  the  course 
of  the  trial.   Sex  v.  Cbhen,  1  Stark.  Bll. 

Berersal  of  Jndgmant  on  Writ  of  Error.]— A, 

was  indicted  for  perjury,  alleged  to  have  been 
committed  on  the  trial  of  B.  for  perjury.  The 
indictment  against  A,  averred,  that  the  evidence 
he  gave  on  the  trial  of  B.  was  material,  and  that 

B.  was  convicted.  B.  was  convicted  and  sen- 
tenced, but  the  judgment  against  B.  was  after- 
wards reversed  on  writ  of  error : — Held,  that  the 
caveiaal  of  the  judgment  against  B.  was  no 


ground  of  defence  for  A.,  as  shewing  that  his 
evidence  could  not  have  been  material,  and  thnt 
it  did  not  negative  the  allegation  that  B.  had 
been  convicted.   Seg.  v.  Meek,  9  Car.  &  P.  513. 

Evidence  going  to  Witness's  Credit.] — Perjury 
may  be  assigned  upon  evidence  guinfr  to  th'j 
credit  of  a  material  witness  in  a  cause,  althoiii^h 
such  evidence,  being  legally  inadmis-^iblc.  ought 
not  to  have  been  received,  Si's.  v.  (lihhotts, 
&  C.  109  ;  31  L.  J.,  M.  C.  98 ;  8  Jur.  (.v.s.)  139 ; 

5  L.  T.  805 ;  10  W.  R.  SoO ;  9  Cox.  C.  C.  10.>. 

A  person  was  charged  with  sellin;^  b^L'r  without 
a  licence  contrary  to  s.  3  of  the  Licencing 
Act,  IS72.  When  before  the  magistrate  he 
stated  on  oath  that  he  had  been  previously  con- 
victed, but  that  his  solicitor  had  plc:ided  guilty 
without  his  authority.  On  a  trial  for  perjury: — 
Held,  that  the  statements  were  made  in  answer 
to  questions  affecting  his  credit  as  a  witness,  ami 
were,  therefore,  material  to  the  is.*ue ;  and  thni 
the  magistrate  was  ri^t  in  taking  cognisanoo  tf 
the  circumstances  under  which  the  previous  con- 
viction was  obtained,  Reg.  v.  Itah-r,  04  L. 
M.  0.177  ;  [189.->]  1  Q.  B.  797;  15  U.  346;  72  L. 
T.  631  ;  43  W.  R.  654— C.  C.  R. 

Every  question  on  cross-examination  of  a  wit- 
ness which  goes  to  his  credit  is  materi,al.  Reg. 
V.  Om-tott,  Car.  Jt  M.  fi.i.5  :  2  M.  C.  C.  2ii3. 

A  question  having  no  general  bearing  on  the 
matters  in  issue  may  be  ma<lc  material  by  its  re- 
lation to  the  witness's  credit,  and  false  swearing 
thereon  will  be  perjury.  lb. 

In  an  action  in  a  county  court  by  an  oxcsutrix 
for  goods  sold,  she  falsely  bworeon  cross-eiaminr.- 
tion  that  she  had  never  been  tried  at  the  Old 
Bailey,  and  had  never  been  in  custo.ly  at  the 
Thames  Police  Station ; — Held,  on  the  trial  of  an 
indictment  for  perjury,  that  this  cviilence  was 
material.   Reg.  v,  Livey,  3  Car.  &  K.  26. 

Xateriality  tax  Judge  or  Jory.] — SemUe, 
that  whether  tlic  evidence  is  material  or  not  is  a 
question  to  be  left  to  the  jury.  lb.  Sec  Reg. 
V.  Gjiirtnoj,  7  Cox,  C.  C.  Ill ;  Rjx  v.  Dunttan, 
Ry.          109,  contra. 

On  an  assignment  of  perjury  by  a  defendant  in 
a  bastardy  case,  that  he  had  never  kissed  the 
prosecutrix,  the  question  of  materiality  is  for  the 
jury.   Reg.  v.  Ooddird,  2  F.  &  F.  861. 

The  question  of  materiality  is  for  the  jud^ 
S^.  T.  Southtoood,  1  F.    F.  356. 

V.  Falsity  of  StatemoU. 

What  Suffloient.]— With  respect  to  the  falsity 
of  an  oath,  it  has  been  considered  to  be  inimn- 
terial  whether  the  fact  which  is  sworn  to,  be  in 
itself  true  or  false.   Rex  v.  Edwarih,  1  Kuss.  C. 

6  M.  293. 

A  man  may  be  indicted  for  swearing  that  he 
believes  a  fact  to  be  true  which  he  must  know  to 
be  false,  although  he  docs  not  swear  positivelv. 
Rex  V.  Pedleg,  1  Leach,. C.  C.  325. 

Perjury  may  be  assigned  as  to  what  a  man 
has  sworn  that  he  thought  or  believed  :  the  diffi- 
culty, if  any,  being  in  the  proiif  of  the  a.<^tgn- 
ment.  Reg.  v.  Sckletinger,  10  Q.  B.  670:  17  L. 
J.,  M.  C.  29 ;  12  Jar.  283 ;  2  Cox,  C.  C.  200. 

vi.  J)eliherate  Intention. 

Attention  of  Prisoner  called  to  Subject.]— An 

in<lictment  alleged  that  the  prisoner  swore  on  a 
plaint  in  the  county  court  for  the  price  of  coals 

Digitized  by  GooqIc 


1G21 


CBIMINAL  JjkV^'— Against  Puhlic  Justice. 


1622 


obtained  oti  credit  at  different  times,  In  which  It 
was  a  material  qticstioa  whether  or  not  lie  had 
received  any  coals  on  credit  from  P.,  either  on 
account  ot  himself  or  of  A.  At  the  trial  the 
prisoner  was  asked  three  or  four  times  by  the 
advocate  and  judge  whether  he  did  at  any  time, 
either  on  his  own  account  or  on  that  of  A.,  have 
any  coals  on  credit  from  P.,  to  which  he  always 
answered,"!  did  not": — Held,  that  his  attention 
was  sufficiently  called  to  the  subject  so  aa  to 
found  a  charge  of  perjury  upon  the  answer,  al- 
though no  distinct  transaction  on  credit  was  sug- 
gested to  him  during  his  examination.  Rfff.  v. 
London,  2i  h.  T.  232  ;  12  Cox,  C.  C.  50. 

b.  Indictment, 

i.  Averment*,  Ibrm  of. 

Judieial  Proeeeding.] — An  affidavit  to  hold  to 
bail  may  be  sworn  before  the  issuing  of  the  writ 
of  summons  in  the  action ;  and,  therefore,  an  in- 
dictment for  perjury  committal  in  such  an  affi- 
davit need  not  state  that  any  action  was  pend- 
ing. King  V.  Reg.,  14  Q.  B.  31 ;  18  L.  J.,  Q.  B. 
253 ;  3  Cox,  C.  C.  561— Ex.  Ch. 

Where  perjury  was  charged  to  have  been  com- 
mitted in  that  which  was  in  effect  the  affidavit 
on  an  interpleader  rnle,  and  the  indictment  set 
out  the  circumstances  of  the  previous  trial,  the 
verdict,  the  judgment,  the  fieri  facias,  the  levy, 
the  notice  by  the  prisoner  to  the  sheriff  not  to 
fell,  and  the  prisoner's  affidavit  that  the  goods 
were  his  property,  but  omitted  to  state  that  any 
rule  was  obtained  according  to  the  Interpleader 
Act(l  &  2  WilL  4,  c  58)  :— Held, that  the  indict- 
ment was  bad,  as  Uie  affidavit  did  not  appear  to 
have  been  made  in  a  judicial  proceeding.  Meg. 
Y.  Biahop,  Car.  k  H.  302. 

In  a  case  of  perjury  conunitted  before  magis- 
trates, the  indictment  merely  stated  that  the 
defendant,  intending  to  subject  W.  M,  to  the 
penalties  for  felony,  went  before  two  magistrates 
and  "  did  depose  and  swear,"  inc.,  setting  out  a 
deposition,  which  stated,  that  W.  B.  had  put  his 
hand  into  the  defendimt's  pocket  and  taken  out 
a  dl.  note,  and  assigning  penury  upon  it : — Held, 
that  this  was  bad,  aa  it  did  not  show  that  any 
oharge  of  felony  had  been  previously  made,  or 
that  the  defendant  then  made  any  charge  of 
felony,  or  that  any  judicial  proceeding  was  pend- 
ing before  the  magistrate.  Beg.  v.  Pearton,  8 
Car.  &  P.  119. 

An  indictment  for  perjnry,  assigned  on  an  affi- 
davit sworn  before  the  court,  ne«l  not  state,  nor 
is  it  neceasaiy  to  prove,  that  the  affidavit  was 
filed  at  record,  or  exhibited  to  the  court,  or  in 
any  manner  used  by  the  party.  Rex  v.  Orotdey, 
7  Term  Kep.  315  ;  4  R.  H.  446. 

 Tliat  Issue  tried  before  Sheriff] — In  an 

indictment  for  perjury,  on  the  trial  of  a  cause 
under  a  writ  of  trial  directed  to  the  sheriffs  of 
Xondon,  the  oath  is  properly  alleged  to  have 
been  taken  before  the  sheriff,  though,  in  fact, 
the  cause  was  tried  before  the  seconc^iy.  Seg. 
V.  SclUetinger,  10  Q.  B.  670  ;  17  L.  J,,  M.  0.  29  ; 
12  Jur.  283  ;  2  Cox,  C.  C.  200. 

An  indictment  for  perjury  alleged  the  trial  of 
an  issue  before  £.  S,,  esq.,  sheriff  of  D.,  by  virtue 
of  a  writ  directed  to  the  sheriff ;  thewrit  of  trial 
put  in  evidence  was  directed  to  the  sheriff,  and 
the  return  was  of  a  trial  before  him  ;  but 
it  waa  proved,  that,  in  fact,  the  trial  took  place 
before  a  deputy,  not  the  under-sheriff: — Held. 


no  variance.  Beg  v.  Dunn,  2  M.  C.  C.  207  ;  7 
Car.  &  P.  730. 

As  to  what  Cause  or  Matter.]— An  indict- 
ment alleged  that  a  petition  was  presented  to  the 
House  of  Commons  against  the  return  of  B.,  on 
the  ground  of  bribery ;  that,  shortly  before  his 
election,  to  wit,  on  the  6th  July,  B.  and  O.  went 
to  the  house  of  the  defendant  to  solicit  his  vote  ; 
that,  at  the  time  of  the  petition,  it  was  a  material 
question  whetherat  the  time  when  6.  andC.  went 
to  the  defendant's  house,  a  certain  act  of  bribery 
took  place,  that  the  defendant  waa  a  witness 
sworn  to  speak  the  truth  of  and  concerning  the 
premises,  and  he  deposed  touching  the  election 
and  the  matter    the  petition,  that  shortly  before 

B.  's  election  B.  and  C.  came  on  a  canvassing 
visit  to  the  defendant's  house,  and  that  the  act 
of  bribery  then  took  place  (innuendo),  thereby 
meaning  that  at  the  time  when  B.  and  C.  went 
to  the  defendant's  house  as  aforesaid,  the  act  of 
bribery  was  committed : — Held,  on  motion  in 
arrest  of  judgment :  first,  that  theall^tion  that 
the  defendant  deposed  "  touching  the  election," 
&c.,  sufficiently  pointed  to  the  matter  whereupon 
the  defendant  was  sworn  as  a  witness :  secondly, 
that  the  innuendo  did  not  introduce  new  matter, 
as  from  the  intnxluctory  averment  it  appeared 
tiiere  was  a  canvassing  visiton  the  6th  July,  and 
the  de|)osition  oS.  the  defendant  was  shown  to 
refer  to  that  particular  time  and  no  ■  ther.  Rtg. 
V.  Virrier,  4  P.  &  D.  161  ;  12  A.  &  E.  817  ;  9  L. 
J.,  M.C.  120. 

An  indictment  alleging  that  a  cause  "  came  on 
to  be  heai-d  and  was  duly  tried  by  a  jur^-,"  is 
sufficient,  although  no  verdict  was  given,  the 
trial  ending  in  a  nonsuit.   Beg .  v.  Bray,  9  Cox, 

C.  C.  218. 

Stating  that  at  such  a  court  K.  was  in  due  form 
of  law  tried  upon  a  certain  indictment  then  and 
there  depending  against  him  for  murder  is  a 
sufficient  averment  that  the  perjury  was  com- 
mitted on  the  trial  of  K.  for  murder.  RfJJ  v. 
Dowlia,  5  Term  Rep.  311.  S.  C.  (at  nisi  piiu-s), 
Pcake,  170. 

As  to  Jnrifldietion  of  Oonrt  or  Judge.] — Ju<!- 
tices  cannot  inquire  into  the  truth  of  a  charge  of 
libel,  and  therefore  an  indictment  for  perjury 
cannot  be  maintained  for  false  answers  on  cross- 
examination  of  a  witness  directed  to  show  the 
truth  of  the  libel  Beg.  v.  Tmoaiend,  4  F.  k  F. 
1089 ;  10  Cox,  C.  C.  356. 

In  an  indictment  for  perjury  committed  at  an 
admiralty  session,  where  the  commission  was 
directed  to  A.,  B.  and  C,  and  others  not  named, 
ot  -whom  A.,  B.  and  C.  were  amtrngst  others  to 
be  one ;  the  court  will  take  it  to  mean,  that,  if 
either  of  the  persona  named  of  the  quorum  was 
present,  it  would  be  sufficient.  Rex  v.  I/owlin, 
5  Term  Rep.  311.  S.  6'.  (at  nisi  priua),  I'cake, 
170. 

In  an  indictment  for  perjury,  the  necessity  for 
showing  distinctly  that  the  false  oath  is  in  a 
judicial  proceeding  is  not  dispensed  with  by 
23  Ueo.  2,  c.  11,  s.  1.  Oeerton  y.  Brg.,  4  Q 
B.  83;  sa&D.  13S;  IS  L.  J.,  M.  C.  61 ;  7  Jar. 
196. 

An  indictment  averring  that  "  in  the  White 
chapel  County  Court  of  Middlesex,  holdcn  before 
J.  M.,  judge  of  the  court,  an  action,  then  pend< 
ing  in  the  court,  came  on  to  be  tried,  that  the 
defendant  was  sworn  as  a  witness  before  J.  M., 
being  judge  of  the  naid  county  court,  and  having 
sufficient  and  competent  autliority  to  administer 

Digitized  by  GooQle 


1G28 


CRIMINAL  LIlW— Against  Pullie  Jwtice. 


1624 


the  said  oath"  ;  and  then  perjarj  was  assigned, 
sufficiently  ehows  on  the  face  of  the  indictment 
that  the  court  was  properly  constituted  under 
!>  &  10  Vict.  c.  95,  and  that  the  judge  had  juris- 
diction over  the  cauEe  in  which  the  perjury  was 
alleged  to  have  been  committed.  Lavey  v.  Hfg. 
17  Q.  B.  496  ;  2  Den.  C.  C.  i-.(i4  ;  21  L.  J.,  M.  C. 
10  ;  16  Jur.  36  ;  5  Cox,  C.  C.  26U— Ex.  Ch.  8.  P., 
Beg.  V.  LawUT,  6  Cox,  C.  C.  187. 

An  indictment  stated  that  V.  had  done  business 
as  an  attorney  for  the  defendant  on  his  retainer  ; 
that  v.  delivere<l  his  bill,  and,  after  the  eipi- 
lation  of  one  month  from  each  delivery,  took  out 
a  summons  before  a  judge,  unilcr6&:  7  Vict.  c.  73, 
to  show  cHuse  why  the  bill  should  not  be  referred 
for  taxation  ;  that  it  then  and  there  became 
and  was  material  fn  showing  cause  to  ascertain 
whether  the  defendant  did  retain  V. ;  and  that 
he,  before  showing  cause,  made  an  alhdavit. 
denying  that  he  had  retainctl  V.,  and  assigned 
jicrjury  on  such  affidavit : — Held,  that  the  juris- 
diction was  sufficiently  shown  on  the  indictment, 
without  negativing  a  prior  application  to  have 
the  costs  taxetl  by  the  party  chargeable,  in  which 
case  only  the  act  authorises  an  application  to  the 
judge  by  the  attorney.  Ryall$  v.  Rt^.,  XI  Q.  B. 
781  ;  18  L.  J.,  M.  C.  69 ;  13  Jur.  269  {  3  Cox, 
C.  C.  254— Ex.  Ch. 

Where,  to  give  magistrates  jurisdiction  to  hear 
a  case  punighable  on  summary  conviction,  it  is 
essentia  that  they  should  have  an  information 
on  oath  made  before  them,  it  is  not  Enfficiont  in 
an  indictment  for  perjury,  alleged  to  have  been 
committed  on  the  Learing  of  such  information, 
to  allege  that  before  M.  G.,  esq.,  and  T.  H.  H., 
clerk,  two  of  the  justices,  &c,  the  magistrates 
who  heard  the  case,  J.  O.  came  and  exhibited 
a  certain  information  upon  oath,  because  it  does 
not  sufficiently  show  that  J.  O.  was  sworn  before 
M.  tt.  and  T.  H.  H.  Reg.  v.  Qmdfellow,  Car.  & 
M.  569. 

An  indictment  charged  that  a  petition  for 
protection  from  process  was  under  6  ft  6  Vict.  c. 
116,  7  &  8  Vict.  0.  96,  and  10  &  11  Vict.  c.  102 
(Insolvent  Debtors  Acts),  filed  and  presented  at 
the  county  court  of  S.,  at  W.,  by  the  defendant  ; 
that  he  afterwards  obtained  an  order  of  protec- 
tion ;  but  afterwards,  while  the  proceedings 
were  pending  in  the  connty  conrt,  to  wit,  at  the 
time  of  filing  the  petition  uid  schedule,  he  came 
before  E.,  a  commissioner  to  administer  oaths  in 
chancery,  duly  appointed  and  empowered  to  act 
in  the  matter  of  the  insolvent,  and  take  the 
defendant's  oath  then  and  there  at  the  county 
court,  and  within  the  jurisdiction  aforesaid,  for 
the  purpose  of  making  an  affidavit,  and  verifying 
his  petition  on  oath,  and  was  duly  sworn  before 
K.,  and  swore  and  took  hisoaththattfae  affidavit 
then  made  was  true,  K.  having  competent  power 
and  authority  to  administer  the  oath.  The  in- 
dictment then  alleged  that  certain  matter  was 
material  in  the  matter  of  the  insolvency,  and 
that  the  affidavit  was  false  in  respect  thereof. 
The  defendant  was  convicted,  and  judgment 
passed ; — Held,  that  the  jurisdiction  of  the  conrt 
sufficiently  appeared,  though  there  was  no  ex- 
press allegation  that  the  defendant  bad  resided 
for  six  calendar  months  before  the  filing  of  the 
petition  within  the  district  of  the  county  court, 
as  required  by  11  &  12  Vict,  c.  102,  b.  6.  Walker 
v.  Reg.,  8  El.  ft  BL  439 ;  27  L.  J,,  M.  C.  13 ; 
8  Jur.  (N.s.)  1259. 

In  an  indictment  for  making  a  false  affidavit. 
It  is  sufficient  to  state  that  the  defendant  came 
*iefore     and  took  his  corporal  oath  (A.  having 


power  to  administer  an  oath),  without  setting  out; 
the  nature  of  A.'8  authority.  Rex  v.  CaUanany 
6  B.  ft  C.  102;  9  D.  ft  R.  97;  6  L.  J,  (Oj8.> 
M.C.39. 

In  an  indictment  for  perjury,  allied  to  have 
been  committed  on  the  hearing  of  an  information 
under  the  Bt-er  Act  (11  Geo.  4  A:  1  WQI.  4,  c.  64), 
B.  15,  it  is  necessary  to  aver  that  the  justices- 
were  acting  in  and  for  the  division  or  place  ia 
which  the  house  is  situated  ;  but  it  is  not  nec^ 
sary  to  aver  that  they  were  acting  in  petty 
sesttions,  as  every  meeting  of  two  justices  in  one 
place  for  business  is  itscK  a  petty  sessions.  Reg. 
V.  llawlint,  8  Car.  &i  P.  439. 

An  indictment  alleged  that  after  18  ft  19  Vict, 
c.  118,  K.  was  duly  summoned  to  appear  before 
certain  justices,  being  and  acting  as  two  justices 
of  the  peace  in  and  fora  county,  to  answer  before 
such  justices  a  certain  information  and  complaint 
against  him,  of  having  opened  his  house  (a  beer- 
house) on  a  Sunday,  for  the  sale  of  beer,  after 
three  and  before  five  in  the  afternoon  ;  that  K. 
duly  appeared  before  the  justices  at  the  petty 
sessions  of  a  petty  sessional  division  in  the 
county,  and  that  at  the  hearing,  the  defendant 
being  called  as  a  witness  for  K.,  falsely  swore 
,  that  he  had  not  been  in  the  house  of  K.  at  all 
that  day ;  that  he  bad  never  seen  a  certain 
policeman,  and  had  not  been  in  B.  that  day,  or 
for  a  fortnight  before.  At  the  trial  it  appeared 
that  no  information  had  been  laid  in  sup{iort  of 
the  stunmons,  but  that  a  superintendent  of 
police  had  stated  certain  facts  to  the  magis- 
trate's clerk,  who  had  filled  up  a  blank  summons, 
against  K.,  which  a  magistrate  had  signed  with- 
out making  any  inquiry.  The  summons  was  not 
produced.  A  policeman  swore  to  the  fact  of  the 
defendant  having  been  in  K.'s  bouse  between 
the  prohibited  hours,  and  to  contirm  him  one 
witness  swore  he  had  seen  the  defendant  in  fi- 
at two  o'clock  in  the  afternoon  of  the  same  day  ; 
and  another  swore  that  she  had  seen  him  there 
between  three  and  foar  on  the  same  day,  on  the 
road  leading  and  close  to  K.'b  beerhonse : — Held, 
that  it  was  sufficiently  alleged  in  the  Indictment 
that  the  offence  was  one  over  which  the  justices 
had  jurisdiction,  and  that  it  was  committed  in  a 
place  where  they  had  jurisdiction  ;  that  the 
production  of  an  inforsmtion  at  the  trial  was 
not  necessary,  and  that  the  corroborative  evi- 
dence was  sufficient.  Reg.  v.  Shaw,  L.  ft  C.  679  ;. 
34  L.  J.,  M.  C.  169 ;  11  Jur.  (N.S.)  415  ;  12  L.  T. 
470  ;  13  W.  B.  692 ;  10  Cox,  C.  C.  66. 

An  indictment  for  perjury  stated  the  offence 
to  have  been  committed  on  the  trial  of  "  & 
certain  indictment  for  misdemeanonr  "  at  the 
quarter  sessions  for  a  connty;  bat  did  not  state 
what  the  misdemeanonr  was,  nor  that  the  quarter 
sessions  had  jurisdiction  to  try  it : — Held,  that 
the  indictment  was  good.  Reg.  v.  Xhimtijig, 
40  L.  J.,  M.  C.  68  ;  L.  B.  1  0.  C.  290  :  24  L.  T. 
38 ;  19  W.  B.  367 ;  11  Cox,  C.  C.  661. 

At  to  FaUQr  of  StatomoBt.]— An  Indictment 
which  charges  that  the  prisoner  "  felonioasly, 
corruptly,  knowingly,  wilfully,  and  malidouBly 
swore,"  omitting  the  word  "finlsely,"  but  orai- 
cluding,  "and  so  the  defendant  in  manner  and 
form  aforesaid  did  commit  wilful  and  corrupt 
perjury,"  is  bad.  Reg.  v.  Oxley,  3  Car.  ft  K.S17. 

An  ^formation  for  perjury,  charging  that  the 
defendant,  before  a  committee  of  the  Honae  at 
Commons,  being  duly  sworn,  "  knowingly  and 
deliberately,  and  of  ius  own  act  and  consent,  did 
depose  and  swear  "  to  certain  facta  set  forth  in 
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the  information  ;  and  that  he  afterwards,  at  the 
bar  of  the  House  of  Lords,  being  duly  sworn, 
"knowingly,  &c.,  did  swear"  to  certain  facts 
contradicting  what  he  had  prerioosly  sworn 
before  the  committee  of  the  House  of  Commons ; 
with  a  conclusion,  "and  bo  the  defendant,  in 
manner  and  form  aforesaid,  did  commit  wilful 
nnd  corrupt  perjary  "  ;  cannot  be  sustained,  and 
is  bad  in  arrest  of  judgment.  Rex  v,  HarrU,  1 
D.  &  R.  578  ;  6  B.  &  Aid.  926. 

Eridenee  trae  as  to  one  Oeoaaion  attributed  to 
Another  Oooasion.] — H.,  an  iospector  of  nuisances 
for  the  borough  of  S,,  was  convicted  of  perjury 
on  an  indictment  which  alleged  that,  upon  the 
hearingof  an  information  against  G.  for  exposing 
for  sale  a  number  of  rabbits  which  were  unlit 
Cor  the  food  of  man,  contrary  to  the  Public 
Health  Act,  1875,  it  was  a  material  question 
whether  H.  had  duly  inspected  and  examined 
the  carcases  of  the  rabbits,  and  whether  such 
carcases  had  appeared  to  him  to  be  unfit  for  the 
food  of  man  before  and  at  the  time  when  he 
eeized  the  same  under  the  provisions  of  the 
Public  Health  Act.  The  indictment  then  allegod 
that  H.  falsely  swore  (amongst  other  things)  that 
he  had  examined  critically  every  rabbit,  and  set 
out  the  evidence  giving  the  details  of  such 
examination  ;  and  further  alleged  that  H.  did 
not  in  truth  examine  the  rabbits  in  the  manner 
sworn.  It  appeared  that  upon  two  occasions 
subsequently  to  the  time  of  seizure,  when  he  hod 
merely  made  a  cursory  examination,  snfficient, 
however,  to  entitle  him  to  seize  the  rabbits,  he 
bad  examined  them  as  he  had  sworn  be  had.  It 
also  appeared  that,  at  the  time  of  the  scizare. 
the  raobita  were,  in  fact,  Qn6t  for  the  food  of 
man  : — Hold,  that,  as  the  indictment  did  not 
allegcthat  the  evidence  was  given  with  reference 
to  the  time  of  seizure,  and  since  the  evidence,  if 
taken  with  reference  to  the  other  occasions  upon 
which  examinations  were  made,  was  perfectly 
true,  all  theallegations  might  be  tme  without  H. 
having  awom  felsely,  and  that,  therefore,  no 
offence  wan  (lisclosed  upon  the  indictment.  Beg. 
V.  Jladju-ld,  55  L.  T.  783 ;  16  Cox,  C.  0.  148  ; 
51  J.  P.  314— C.  C.  E. 

That  Offeaoe  oomioittad  wiUnlly.]— The  word 
*'  wilful "  is  not  necessary  in  an  indictment  for 
perjury  at  common  law.  Rex  t.  Owe,  1  Leach, 
C.  C.  71. 

But  it  is  otherwise  in  an  indictment  for  perjury 
on  5  Eliz.  c.  9.  lb. 

An  indictment  chai^ng  that  the  defendant 
falsely  and  maliciously  gave  false  testimony, 
without  averring  that  the  offence  was  wilfully 
or  that  it  was  corruptly  commirted,  is  bad  in 
arrest  of  jn^:ment.  Jtev  v.  Riehardt,  7  D.  R. 
666  ;  4  L.  J.  (O.S.)  K.  B.  165.  8.  nom.  Bex 
V.  ^evena,  6  B.  &  0.  346. 

It  ia  not  a  sufficiently  precise  allegation  upon 
which  to  found  an  indictment  for  perjury,  that 
the  prisoner  swore  that  a  certain  event  <ud  not 
happen  within  two  fixed  dates,  his  attention  not 
having  been  called  to  the  particular  day  upon 
which  the  transaction  was  alleged  to  have  tuen 
place.   Beg.  v.  Stolady,  1  F.  &  F.  518. 

Xliat  Defendant  was  sworn.] — A  coont 
alleging  that  at  the  trial  of  the  prosecutor  he  was 
fonud  guilty  by  means  of  the  false  and  malicious 
testimony  of  the  defendant  in  the  drst  connt 
mentioned ;  and  that,  on  a  mle  nisi  for  a  new 
trial,  the  defendant  knowingly,  falsely,  wilfully, 


and  corruptly  made  an  affidavit  that  the  evidence 
given  by  him  at  the  trial  was  true,  "whereas  it 
was  false  in  the  particolars  in  the  first  count 
assigned  and  set  forth,"  is  bad,  for  it  should 
have  averred  distinctly  that  the  defendant  was 
sworn  as  a  witness,  and  deposed  to  certain  facts 
at  the  trial,  instead  of  leaving  it  to  be  taken  by 
intendment.    Rex  v.  Rlchirdt,  7  D.  &  R.  655  ; 

4  L.  J.  (O.S.)  K.  B.  165.  S.  a,  sab  nom.  Bex  v. 
Steventy  6  B.  &  C.  846. 

It  is  sufficiently  certain  if  it  is  stated  that  the 
defendant  was  in  due  manner  sworn,  Bex  t. 
McAHhur,  Peake,  165^. 

Time  and  Place  when  and  where  Ofi'enes 
oonunitted.] — In  an  indictment  there  must  be 
an  allegation  of  time  and  place,  which  are  some- 
times material,  and  necessary  to  be  laid  with 
precision,  and  sometimes  not.  Rex  v.  Ayhtt,  1 
Term  Rep.  63  ;  1  H.  R.  152, 

Where  an  indictment  allied  that  R.  W. 
falsely  swore  that  "  he  was  in  the  bar  of  the 
house  of  J.  B.,  on  the  15th  day  of  February  last, 
from  between  the  hoars  of  six  o'clock  and  seven 
o'clock  in  the  evening  of  the  said  luet -mentioned 
day,  until  nine  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  and  that  be,  K.  W.,  did  not 
then  and  there  play  at  any  game  of  cards  at 
all "  : — Held,  that  perjary  was  not  sufficiently 
assigned  by  an  averment  that  "  the  said  B.  W. 
did  then  and  there  (to  wit)  in  the  said  bar  of 
the  said  house  and  premises  of  the  said  J.  B.  on 
the  said  15th  day  of  February  last,  and  between 
the  hours  of  six  o'clock  in  the  evening  of  the 
said  last-mentioned  day,  and  eight  o'clock  in  the 
evening  of  the  said  last-mentioned  day,  play  at  a 
certain  game  of  cards."  Reg.  v.  Whitehtnise.  3 
Cox,  0.  0. 86. 

An  indictment  alleged  that  a  cause  was  pend- 
ing in  a  county  court,  nnd  that  at  the  hearing  it 
became  a  material  question  whether  the  plaintiff 
in  the  cause  had,  in  the  presence  of  the  prisoner, 
signed  at  the  foot  of  a  bill  of  account,  purporting 
to  be  a  bill  of  account  between  a  firm  called  B.  & 
Co.  and  W.,a  receipt  for  payment  of  the  amount 
of  the  bill ;  and  that  the  prisoner  falsely  swore 
that  the  plaintiff  did,  on  a  certain  day,  in  the 
presence  of  the  prisoner,  sign  the  receipt  (mean- 
ing a  receipt  at  the  foot  of  the  first-mentioncl 
bill  of  account)  for  the  ^s^mso-t  of  the  amount 
of  the  bilL  The  plaintfCf  in  the  county  court 
had  on  other  occasions  signed  similar  receipts  in 
the  presence  of  the  prisoner  ; — Held,  that  the 
bill  oE  account  was  stated  and  set  forth  in  the 
indictment  with  sufficient  certainty,  Reg  v 
Webster,  Bell,  C.  C.  164  ;  28  L.  J.,  M.  C.  200  ; 

5  Jur.  (N.B.)  604 ;  7  W.  R.  449  ;  8  Cox,  0.  0. 
187. 

An  indictment  stating  that  the  defendant 
swore  that  a  particular  fact  occurred  on  the  dav 
on  which  a  certain  memorandum  bore  date,  and 
at  the  time  of  making  a  certain  bill  of  exchange, 
without  averring  that  they  were  the  same  davs  ; 
and  the  assignmentof  perjury  alleging  that  the 
fact  did  not  occar  on  the  day  on  which  the 
memorandum  bore  date,  is  uncertain,  and  there- 
fore bad.   Beg.  v.  Burratton,  4  Jar.  697. 

An  indictment  charged  that  the  prisoner 
swore  on  a  plaint  in  a  county  court  for  the  price 
of  coals  obteined  on  credit  at  di&rent  timc8,  in 
which  it  was  a  material  question  whether  or  not 
he  had  received  any  coals  on  credit  from  P., 
cither  on  account  of  himself  or  A.,  "  that  he  liarl 
never  received  any  coals  on  credit  from  P. 
either  on  acconnt  <^  himself  or  A."  :— Held, 
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that  the  allepration  was  not  too  general,  although  ■ 

no  s[)ccilic  instance  was  averred  in  which  tho  1 

urisuner  1ml  received  coals  on  credit  from  I'.  : 

Jtifi.  T.  London,  24  L.  T.  232  ;  12  Cox,  C.  C.  M.  : 

it  is  not  a  sufficiently  precise  allegation  upon  i 

which  to  found  an  indictment  for  perjuiy.  that  ■ 
the  prisoner  swore  that  a  certain  event  did  not 

happen  within  two  fixetl  cLites,  his  attention  not  i 

having  been  called  to  the  particular  day  anon  i 

wbidi  the  transaction  was  alleged  to  have  tucen  i 
place.   Iteg.  v.  Stolady,  1  F.  &  F.  518. 

Avmrment  of  Kateriality— Wlut  nffleiant.]  i 

— ^It  is  not  necessary  expressly  to  aver  materi- 
ality in  any  indictment  for  perjury.  It  will  be  , 
snBicient  if  materiality  is  clearly  disclosed  by  the 
facts  as  stated  on  the  face  of  the  indictment.  If 
materiality  isnot  sufficiently  averred,  or  apparent, 
the  defect  is  not  curcil  by  14  &  15  Vict.  c.  100,  s. 
20.  Nor  is  it  such  a  defect  as  the  judge  will 
amend  under  s.  25.  Jteg.  v.  Harvey,  8  Cox,  C.  C. 
99. 

An  indictment  stated,  that  L,  stood  chaTge<l 
by  F.  W.,  before  T.  S.,  clerk,  a  justice  of  the 
peace,  with  having  committctl  a  trespass,  by 
entering  and  being  in  tho  daytime  on  land  in 
pursuit  of  game,  on  the  !2th  August,  1843  ;  and 
that  T.  S.  proceeded  to  the  hearing  of  the  charge  ; 
and  that,  upon  the  hearing  of  the  charge,  the 
defendant  falsely  swore  that  he  did  not  see  L. 
during  the  whole  of  the  12th  August,  meaning 
that  he  did  not  see  L.  at  all  on  the  12th  day  of 
August,  in  the  year  aforesaid  ;  and  that,  at  the 
time  he  swore  as  aforesaid,  it  was  material  or 
necessary  for  T.  8.,  so  being  such  justice,  to 
inquire  of,  and  be  informed  by  the  defendant, 
whether  he  did  sec  L.  at  all  during  the  12th 
day  of  August,  in  the  year  aforesaid  : — Held, 
thit  this  averment  of  materiality  was  insuffi- 
cient, because,  consistently  with  this  averment, 
it  might  have  been  material  for  T.  S.  in  some 
other  matter,  and  not  in  tho  matter  st^icd  to 
have  been  in  issue  before  him,  to  have  put  this 
questionand  received  this  answer.  Xtg.  T.  Sar- 
thoJoniew,  1  Car.  &  K.  366. 

In  an  indictment  it  was  alleged  to  be  a 
material  question  whether  or  not  the  priwmer 
ever  got  one  Milo  Williams  to  write  a  letter  for 
her ;  and  in  the  averments,  negativing  the  truth 
of  what  was  sworn,  the  indictment  alleged, 
that,  in  truth  and  in  fact,  the  said  Mary  Ann 
Bennett  did  get  the  said  Milo  Williams,  and 
that  when  on  her  cross-examination  at  the  trial, 
when  the  alleged  perjury  was  committed,  she 
was  asked  whether  she  ha-d  ever  got  a  Mr.  Milo 
Williams  (who  was  then  pointed  out  to  her  in 
court)  to  write  a  letter  for  her  : — Held,  that  the 
averments  were  sufficient,  without  any  allegation 
connecting  the  "one  Milo  Williams"  named  in 
the  allegations  of  materiality,  and  the  averments 
negativing  the  truth  of  what  was  sworn,  with 
the  "  Mr.  Hilo  Williams  "  named  in  the  subse- 
quent part  of  the  indictment.  Beg,  v.  Bennett, 
3  Car.  k  K.  124 ;  2  Den.  C.  C.  241 ;  T.ft  U.  567 ; 
20  L.  J.,  M.  C.  217  ;  15  Jnr.  496  ;  6  Cos,  C.  C. 
207. 

An  indictment  alleging  that  one  £.  S.  had  filed 
a  bill  in  chancery  against  the  defendant  J.  C.  and 
others,  wherein  he  prayed  that  the  defendant 
J.  C.  might  answer  the  premises ;  and  that  a 
purchase  by  J.  C.  of  certain  property  belonging 
to  the  other  defendants  might  be  declared  fraudu- 
lent and  void  ;  and  that  it  then  and  there  became 
a  material  question  whether  the  said  J.  C.  did 
advise  the  said  other  defendautfl  that  the  said 


property  should  be  sold  ;  and  that  the  s-iid  J.  C- 
falsely  and  corruptly  bwo  -',  and  in  and  by  hi* 
answer  den ieti,  that  he  had  so  adviseil,  is  bad  ia 
arrest  of  judgment,  for  want  of  a  sufficient  aver- 
ment of  materiality.  Bm.  v,  Catts,  i  Cox,  C.  C. 
437. 

An  indictment  stated  that  it  became  a  material 
question,  whether,  on  the  occasion  of  a  certain 
alleged  arrest,  L.  touched  K. ;  and  the  defen- 
dant's evidence  as  set  out  was — L,  put  his  arm» 
round  him  and  embraced  him  ;  innuendo  that  L. 
had,  on  the  occasion  to  which  the  said  evidence 
applied,  touched  the  person  of  K, : — Held,  that 
the  materiality  of  the  evidence  did  not  sufficiently 
appear,  Bfx  v.  yichole,  1  B.  &  Ad.  21  ;  S  L.  J. 
(o.s.)  M.  C.  112. 

In  an  indictment,  the  assignment  was  that  the 
defendant  upon  his  oath  did  swear  "  that  he  then 
thought  that  the  words  written  in  red  ink  were 
not  his  writii^,  and  that  be  had  not  in  the  pre- 
sence of  W.  D.  written  the  words  so  written  in 
red  ink,  whereas  in  truth  and  in  fact  the  words 
so  written  in  red  ink  were  the  defendant's 
writing,  and  whereas  also,  in  truth  and  in  fact,  he 
then  and  there,  when  he  so  deposetl  as  aforesaid, 
thought  that  the  words  so  written  in  red  ink 
as  aforesaid  were  his  writing "  : — Held,  that 
perjury  might  be  assigned  ujx>n  the  deposition 
of  the  defendant.  Btg.  v.  Heklrgmger,  10  Q.  B. 
670;  17L.  J.,M.C.29;  12Jnr.283;  2Cox,C.C. 
200. 

Held,  also,  that  the  materiality  of  the  allegation 
that  the  defendant  wrote  the  words  in  tlK  pre* 
scnce  of  W.  D.  being  averred,  the  court  woald 
not  inquire  into  it.  Ih. 

On  an  indictment  for  perjury  all(^ed  to  have 
been  committed  in  answer  to  a  certain  interroga- 
tory exhibited  in  a  suit  in  the  ecclesiastical 
court,  it  appeared  that  a  suit  for  divorce,  on  the 
ground  of  adultery,  had  been  instituted  against 
the  prosecutor  his  wife ;  that  the  defendant 
was  a  witness  examined  on  behalf  of  the  wife  to 
prove  her  case ;  that  cross  interrogatories  were 
exhibited  to  him  by  the  prosecutor  by  way  of 
cross-examination,  one  of  which,  put  for  the  pur- 
pose of  impeaching  his  character,  was  the  follow- 
ing : — "  Have  you  not  passed  by  the  name  of 
Abbott,  and  also  of  Johnson  7 "  Bis  answer  was, 
"I  have  never  passed  by  the  assumed  name  of 
Abbott  or  Johnson."  It  was  clearly  proved 
that  he  had : — Held,  that  the  question  and 
answer  were  not  sufficiently  material  to  the  issue 
lo  warrant  the  case  going  to  the  jury.  Reg,  t. 
Worley,  3  Coi,  C.  C.  635. 

A  variance  between  the  form  of  oath  proved 
and  that  stated  in  the  indictment  is  immaterial. 
The  circumstance  that  the  statement  may  proba- 
bly influence  the  person  to  decide  wi  1  not  make 
it  material,  if  not  legally  material,  to  the  matter 
.  under  con^deration.  Beg.  t.  Simthtoood,  1  F.  & 
F.  356. 

An  indictment  for  perjnry  alleged  as  com- 
,  mitted  on  the  trial  of  an  issue  in  a  cause,  with 
;  averments  of  materiality  to  such  issue,  is  sus- 
.  tained,  although  it  appeals  that  there  were 
several  issues  in  the  cause.  Beg.  v.  Smith,  1  F.  &l 
1   F.  98. 

1  An  indictment,  in  which  it  is  intended  to- 
:  a,ssign  penury  upon  several  statements  in  the 
L  defendants  evidence  relating  to  eeviial  dif- 
;  ferent  matters,  should  allege  that  there  were 

■  several  material  questions,  and  certain  distinct 

■  and  separate  assignments  of  falsehood  upon  each, 
i   Beg.  v.  Burrastott,  i  Jur.  697. 
1      Where  upon  an  indictment  for  perjuiy,  on  a 
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trial  tor  felony,  it  neither  appeared  that  the 
matter  sworn  was  material,  nor  was  it  allejjed  to 
be  80  : — Held,  tliat  if  the  original  indictment  had 
been  set  out.  and  the  materiality  could  ])Iainly 
hflvc  been  collected,  it  would  have  been  sufficient 
without  any  special  averment,  but  that  one  or 
the  other  was  absolutely  necessary.  Rex  v.  Dunn, 
1  D.  &  K.  10. 

Stating  that  at  sach  a  court  (aconrtof  ad- 
miralty session),  K.  was  in  due  form  of  law  tried 
upon  a  certain  indictment  then  and  there  depend- 
ing against  him  for  murder,  and  that  at  and  upon 
the  trial  it  then  and  there  became  and  was  made 
a  material  question,  whether,  &c,,  are  sufficient 
arermcats  that  the  perjury  was  committed  on 
trial  of  K.  for  the  morder,  and  that  the 
question  on  which  the  perjury  was  assigned  was 
material  on  that  trial.  Ren  y.  Dowliii,  5  Term 
Hep.  311.    S.  C.  (at  nisi  prios),  Peake,  227. 

It  is  not  neci'.^ary  to  set  forth  so  much  of  the 
proceedings  of  the  former  trial  as  will  show  tlie 
materiality  of  the  question  on  which  the  perjury 
is  assigned ;  it  is  sufficient  to  allege  generally 
tiiat  the  particular  question  became  material.  lb. 

An  averment,  that  it  became  and  was  material 
to  ascertain  the  truth  of  the  matter  hereinafter 
alleged  to  have  been  sworn  to,  and  stated  by 
J.  G-.  upon  his  oath,  is  not  a  good  averment  of 
materiality.    Rfg.  v.  Good/aiow,  Car.  &  M.  669. 

An  indictment  for  perjury  committed  before 
a  magistrate,  stating  that  the  defendant  went 
before  the  magistrate  and  was  sworn,  and  that 
he  did  falsely,  &c.,  "  say,  depose,  swear,  charge 
and  give  the  justice  to  be  informed,"  that  he 
saw  the  prosecutor  commit  bestiality,  sufficiently 
shows  that  the  oath  was  taken  in  a  judicial  pro- 
ceeding ;  and  it  being  also  stated  In  the  indict- 
ment tliat  it  was  material  "  to  know  the  state  of 
the  said  A.  B.'s  dress  at  the  time  the  offence  was 
80  charged  to  be  committed  as  aforesaid,"  is  a 
sufficient  averment  of  materiality  to  allow  the 
prosecutor  to  show  that  the  flap  of  his  trousers 
was  not  unbuttoned  (as  Bwom  by  the  defendant), 
and  that  his  trousers  bad  no  flap.  R^.  v. 
Qardinfr,  8  Car.  i  P.  737  ;  2  M.  C.  C.  95. 

If  it  appear  sufficiently  from  the  oath  itself, 
that  it  was  material  to  the  matter  then  before 
the  court,  it  is  unnecessary  to  aver  that  fact ; 
but  if  it  do  not  appear,  then  the  materiality  of 
that  part  of  the  oath  upon  which  perjury  is 
assigned  must  be  averred.  Jtex  t.  McKeron, 
6  Term  Rep.  316. 

An  indictment  contained  four  counts,  each 
of  which  stated  that  V.  had  done  business  as 
attorney  for  the  defendant  on  his  retainer ;  that 
y.  delivered  his  bill  and  took  out  a  sammons  to 
show  cause  why  the  bill  should  not  be  r^erred 
to  taxation ;  that  it  then  and  there  became  and 
was  material  in  showing  cause  to  ascertain 
whether  the  defendant  did  retain  Y. ;  and  that 
he,  before  showiog  cause,  made  an  affidavit, 
denying  that  he  had  retained  Y. ;  and  assigned 
perjury  on  the  affidavit : — Held,  that  the  fact  of 
the  retainer  by  the  defendant  was  a  material 
ingredient  in  tne  inqoiry  and  was  sufficiently 
averred.  BytdU  v.  Beg.,  11  Q.  B.  781  ;  18  L.  J., 
M.  C.  69  ;  13  Jnr.  269  ;  8  Cox,  a  C.  264— Ex. 
Ch. 

An  indictment  for  perjury  stated  that  an 
action  was  brought  in  the  chancery  division,  in 
which  the  prisoner  was  the  plaintiff  and  W.  the 
defendant,  that  it  camo  on  for  hearing  before 

the  vice-chancellor,  that  the  prisoner  did  appear 
as  a  witness,  and  did  falsely  swear  that  he  never 
did  employ  0.  and  H.  as  his  solicitors,  and  that 


he  never  executed  any  mortgi^  ordeod  relating 
to  the  property  claimed  in  the  action,  and  that 
the  allegation  in  the  statement  of  defence  in  the 
action  tliat  he  executed  the  deeds  in  the  state- 
ment of  defence  mentioned  was  untrue,  "and 
the  said  false  statements  so  upon  oath  made  by 
the  prisoner  were  material  to  the  matters  then 
in  issue  before  the  court "  : — Held,  upon  motion 
in  arrest  of  judgment,  that  t^e  indictment  yraa 
good,  and  that  the  averment  of  the  materiality 
of  the  perjury  assigned  was  sufficient.  Reg.  v. 
Scott,  46  L.  J.,  M.  C.  259  ;  2  Q.  B.  D.  416  :  SS 
L.  T.  476  ;  25  W.  B.  697  ;  IS  Cox,  C.  C.  694. 

Com tmction— Month,  irtiat  is.]— An  indict- 
ment contained  four  counts,  each  of  which  stated* 
that  for  the  defendant  on  his  retainer  V.  had 
done  business  as  attorney  :  that  Y.  delivered  hi» 
bill,  and  after  the  expiration  of  one  month  from 
such  delivery  took  out  a  summons  before  a. 
judge,  under  6  Jc  7  Yict.  c.  73.  to  show  causj- 
why  the  bill  should  not  be  referred  for  taxa- 
tion ;  that  it  then  and  there  became  and  was 
material  in  showing  cause  to  ascertain  whether 
the  defendant  did  retain  V.  ;  and  that 
he,  before  showing  cause,  made  an  affidavit, 
denying  that  he  had  retained  V, ;  and  assigned 
perjury  on  such  affidavit : — Held,  that  as  all  the 
counts  referred  to  the  statute, t^e  word  "month" 
was  to  be  construed  according  to  the  interpreta- 
tion clause,  and  meant  calendar  month-  Ryall* 
V.  B£g.,  11  Q.  B.  781  ;  18  L.  J..  M.  C.  69  ;  IS  Jur. 
259  ;  3  Cox,  0.  C.  254— Ex.  Ch. 

On  Charge  of  Laroeny.] — On  an  indictment 
for  perjury  on  a  chiu'ge  ftgafnst  C.  of  stealing 
suet,  the  assignment  was  that  the  defendant 
falsely  swore  that  he  saw  C.  take  the  suet : — 
Held,  that  as  the  indictment  did  not  aver  thatk 
0.  took  the  snet  fcloniouslv,  it  was  bad.  Reg.  t. 
Craioley,  12  Cox,  C.  C.  162. 

Foi  w^t  Pnrpoas  Offanoe  wnuidtteiL]— If 

an  indictment  for  taking  a  false  oath  before  a 
surrogate,  to  procure  a  morringe  licence,  only 
charges  the  taking  of  the  false  oath,  without 
stating  it  was  for  the  purpose  of  procuring  a 
licence,  or  that  a  licence  was  procui«d  thereby, 
the  party  cannot  be  punished  thereon  as  for  a 
misdemeanour.   Rex  r.  Fatier,  B.  &  B.  469. 

Wliat  may  be  ineluded  in.} — An  indictment 
for  perjury  contained  two  counts,  charging- 
perjury  to  have  been  committed  by  the  d&Een- 
dant  on  two  different  occasions,  one  in  the 
progress  of  a  trial,  the  other  in  an  affidavit  in 
chaiLcety.  Both  acts  of  perjury  had  the  same 
object  in  view  : — Held,  that  though  the  offences 
were  in  this  way  distinct,  they  might  both  be 
included  in  the  same  indictment,  and  that  a 
general  finding  of  guilty  on  the  charges  con- 
tained in  both  counts  was  good.  Cattfu  v.  Reg., 
50  L.  J.,  Q.  B.  41)7  ;  6  App.  Cas.  229  ;  44  L.  T. 
350 ;  29  W.  K.  669  ;  14  Cox,  C.  C.  646  ;  45  J.  P. 
452 -H.  L.  (E.) 

What  Parts  must  be  set  out.]— Where- 
perjury  is  assigned  upon  several  parts  of  an 
affidavit,  those  parts  may  be  set  out  in  the 
indictment  as  if  continuous,  althoagh  they  are 
in  fact  Bwarated  by  the  introduction  oit  other 
matter.  Rex  t.  CaUamn,  6  B.  &  C.  102  ;  9  D.  & 
B.  97  ;  5  L.  J.  (o.B.)  M.  C.  39. 

On  an  indictment  for  perjury  alleged  to  have 
been  committed  in  a  civil  action,  it  appeared 
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that  the  evidence  given  on  that  trial  contained 
fit  the  matter  charged  as  perjury,  but  other 
statcmcntB  not  varying  the  sense  intervened 
hctween  the  matters  set  out : — Held,  no  variance, 
thoDgh  in  the  indictment  the  evidence  appeared 
to  have  been  given  oontinuously.  Xearv.Swomon, 
Ey.  &  M.  252. 

B^sotlng  as  Surploiage.] — A  person  was  in- 
dict^ for  wilful  and  corrupt  perjury  in  making 
a  false  affidavit  before  a  commissioner  for  taking 
oatks  in  the  Court  of  Queen's  Bench,  for  thepur- 
pose  of  getting  a  bill  of  sale  filed  under  the  Hills 
of  Sale  Act,  1864 : — IIeld,a  misdemeanour, though 
not  wilful  and  corrupt  perjury,  and  that  the 
conclusion  of  an  indictment  for  perjury,  "  that  so 
the  defendant  did  commit  wilful  and  corrupt 
perjnryr  might  be  rejected  as  surplusage,  and  a 
conviction  for  the  misdemeanour  was  right  upon 
such  an  indictment.  Seg.  v.  Jlodgkist,  39  L.  J., 
M.  C.  14  ;  L.  R.  1  C.  C.  212  ;  21  L.  T.  664  ;  18 
W.  R.  150  ;  11  Cox,  0.  C.  366. 

An  indictment  contained  fonr  connta,  each  of 
which  stated  that  V.  had  done  business  as  an 
attorney  for  the  defendant  on  his  retainer,  and 
conclucied  as  follows  :  "and  so  the  jurors  afore- 
said did  say,  that  the  detendant  did  commit 
perjury  "  : — Held,  that  such  averment  was  im- 
material and  might  be  struck  out  as  surplusage, 
Bvidlt  T.  Beg.,  U  Q.  B.  781 ;  18  L.  J.,  M.  C. 
69;  IS  Jar.  259;  3  Cor,  C.  0.  264— Ex. 
Ch. 

ii.  Amendment  of  Variances. 

In  what  OaMi  peimlHible.] — If  materiality  is 
not  aufSciently  avernjd,  or  apparent,  the  defect 
is  not  cured  by  14  ft  15  Vict  c.  100,  s.  20.  Nor 
is  it  surh  a  defect  as  the  judpe  will  amend  under 
r  2r>.    iirj;.  v.  Harvey,  8  Cox,  C.  C.  99. 

The  judge  at  the  trial  of  an  indictment  tor  per- 
jury has  power  to  amend  an  inaccuratedescription 
of  the  timeof  passing  a  statute  referred  to  in  the 
indictment.  Reg.  v.  WeMley,  Bell,  C.  C.  198 ; 
29  L.  J.,  M.  C.  35  ;  5  Jur.  (N.S.)  1362  ;  8  W.  R. 
63  ;  8  Cos,  C.  C.  344. 

Where  the  title  of  an  net  of  parliament  is  not 
accuralely  stated,  but  still  so  slated  as  to  enable 
the  judges  to  know  that  there  cnn  be  but  one  act 
referred  to,  such  mioTTatcmcnt  is  immaterial,  lb. 

On  a  charge  of  perjury  alleged  to  have  been 
committed  before  commissioners  to  examine  wit- 
ncsjics  in  a  chancery  suit,  the  indictment  stated 
that  the  four  commis.sionera  were  commanded  to 
■examine  the  witnesses.  Their  commission  was 
put  in,  and  by  it  the  commissioners,  or  any  three 
or  two  of  them,  were  commanded  toexamine  the 
witnesses  : — Held,  a  fatal  variance,  and  the  judge 
would  not  allow  it  to  beamendcd  under  9  Geo.  4, 
c.  15.    B^O-  V.  Jleu'ins,  9  Car.  &  P.  786. 

An  indictment  for  perjury,  alleged  to  have  been 
committed  on  the  trial  iif  S.  S.,  averred  that  the 
trial  took  place  at  the  Assizes  and  General  Sessions 
of  the  Deliveryof  tbcGaolof  Our  Latly  the  Queen 
for  the  county  of  S.,  before  John  Lord  Campbell, 
C.  J.  of  our  Lady  the  Queen,  asaigned  to  hold 
pleas  before  the  Queen  herself,  and  Sir  E.  V. 
Williams,  Knt.,  one  of  the  justices  of  our  I^y 
the  Queen,  of  her  Court  of  Common  Pleas, 
assigned  to  deliver  the  gaol  of  the  prisoners 
therein  being.  It  being  objected  that  this  was  a 
defective  description,  as  alleging  a  court  with  an 
impossible  combination  of  civil  and  criminal 
juristliction  : — Held,  that  the  word  "  Rssizes " 
(oiplit  be  struck  out  as  surplusage.  Beg.  v. 
child,  6  Cox,  C.  C.  197. 


It  being  also  objected  that  the  words  "assigned 
to  deliver  the  gaol  of  the  prisoners  tber^ 
being,"  referred  only  to  the  last-named  judge: 
— Hud,  that  the  indictment  might  be  amended 
by  the  record  of  the  conviction  of  S.  S.,  by 
inserting  after  the  words  "Common  Fleas,"  "and 
others  their  fellows,  justices,"  assigned  to  deliver 
the  gaol.  lb. 

The  record  of  the  conviction  of  S,  S.  described 
the  court  as  a  general  session  of  oyer  and  ter- 
miner and  gaol  delivery.  It  aho  described  the 
charge  against  S.  S.ai  for  cutting  and  wounding; 
the  indictment  describing  it  as  fur  wounding : — 
Held,  that  these  variances  might  also  be  amended. 
lb. 

In  an  indictment  for  perjury,  the  perjuiy  wa« 
alleged  to  have  been  committed  on  thctrialof  an 
indictment  against  B.,  for  setting  fire  to  a  certain 
bam  of  P.  In  support  of  the  averment,  a  cer- 
tificate of  the  trial  and  convictioa  of  B.  was 
produced,  but  the  offence  there  mentioned  was 
setting  fire  to  "  one  stack  of  barley."  The  offence 
was,  in  fact.,  the  same,  the  bam  and  the  stack 
having  been  destroyed  by  one  fire  : — Held,  that 
the  indictment  might  be  amended  under  14  k  15 
Vict.  c.  100,  8.  1.  Jleg.  v.  Aeville,  6  Cox.  C.  C. 
69. 

In  an  indictment,  perjury  was  alleged  to  have 
been  committed  cm  the  heuing  of  a  complaint 
for  entering  land  tor  the  purpose  of  taking  game, 
contrary  to  9  Geo.  4,  c.  69,  "  before  L.  and  J.,  being 
justices  in  and  for  the  county  of  D.,  and  acting 
in  and  for  the  borough  of  T.,  in  t  he  eaid  county." 
In  fact,  L.  and  J.  were  justices  for  the  borough 
only,  and  not  for  the  county ; — Held,  that  the 
variance  was  amendable.  Beg.  v.  Wetter*,  37 
L.  J.,  M.  C.  81 ;  L.  R.  1  C.  C.  122  ;  18  L.  T.  299; 
16  W.  B.  730 ;  11  Cox,  C.  C.  93. 


0.  Svidenoe. 

1.  Generally. 

What  mnit  be  proved.]— If  the  perjury  is 
conmiitted  at  the  trial  of  a  cause,  the  prosecutor 
must  prove  the  whole  of  the  defendant's  testi- 
mony.   Rex  V.  Jon^i,  Peake, 

Unless  the  point  upon  which  the  perjury  is 
assigned  arose  upon  the  defendant's  cross-exami- 
nation.  Bt-a  T.  Dewlin,  Peake,  170. 

In  an  indictment  for  perjury  committed  on  the 
trial  of  a  cause,  it  is  safficieat  for  iha  prosecutar 
to  prove  all  the  evidence  given  by  the  defendant, 
referable  to  the  fact  on  which  perjury  is  aligned. 
Rex  V.  Rowley,  R  &  M.  299, 

If  an  indictment  undertakes  to  set  out  con- 
tinuously the  substance  and  effect  of  what  the 
defendant  swore  when  examined  as  a  witness,  it 
is  necessary  to  prove  that  in  substance  and  e^ct 
he  swore  toe  whole  of  that  whieh  is  thus  set  oat, 
though  the  indictment  contains  several  distinct 
assignments  of  pcrjoiy.  Rex  v.  Leefe^  2  Camp. 
134,;  11  R.  R.683. 

If  in  an  indictment  for  swearing  f aL<icly  before 
8  surrogate  to  obtain  a  marriage  licence,  the 
description  of  the  deponent  and  other  things 
material  are  alleged  to  be  falsely  swom  (but  not 
alleging  the  false  swearing  to  be  in  an  affidavit), 
proof  of  the  false  swearing  as  to  any  one  of  thd 
other  things  will  sustain  the  count.  Ay.  v. 
OuimMn,  1  Den.  C.  C.  432  ;  2  Car.  ft  K.  846 ; 
T.  &  M.  90 ;  18  L.  J.,  M.  0. 152  ;  13  Jnr.  885  ;  3 
Cox,  0.  C.  467. 

In  nqtport  of  Amblgiuma  Avenunt.]— In  aa 
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indictment  for  perjury  the  ftverment  stated  that  | 
the  prisoner  swore  be  saw  W. "  about  15  minutes 
after  the  hour  of  eleven  o'c!ock  in  the  forenoon  " 
on  a  particular  daj,  whereas  it  was  proved  that 
he  had  sworn  that  he  saw  W.  about  a  quarter 
past  eleven  on  the  day  in  question,  but  had  not 
sworn  as  to  whether  it  was  in  the  forenoon  or 
in  the  afternoon  : — Held,  that  as  the  averment 
In  indictments  for  perjury  must  be  proved  pre- 
cisely, the  evidence  was  ombigaous  and  the 
averment  not  proved.  Hes-  v.  Mird,  17  Cox, 
C.  C.  387. 

That  Court  had  Jarisdietion.] — An  indictment 
lor  perjury  alleged  the  ofiencc  to  have  been  com- 
mitted before  J.  U.,then  hcmg  and  sitting  as  the 
<fiily  qualified  and  appointcil  deputy  judge  of  the 
county  court  of  W.  Proof  was  given  that  the 
perjury  took  place  in  the  presence  of  J.  U..  at  the 
county  court,  and  a  certified  minute,  nnder  the 
seal  of  the  court,  of  the  proceedings,  was  put  in 
evidence,  entitled  "Minute  of  judgments,  orders, 
and  other  proceedings,  at  a  court  holden  at,  kc, 
beEore  J.  U.,  deputy  judge  of  the  court "  : — Held, 
that  there  was  sufficient  proof  of  his  acting  as 
deputy  judge,  and  therefore  prim&  facie  evidence 
of  his  appointment  as  such.  S^.  T.  BoberUt  S8 
L.  T.690i  14  Cox,  C.  C.  101. 

Held  also,  that  by  the  County  Courts  Act,  9  k, 
10  Vict,  c  95,  8.  Ill,  the  minute  of  the  pro- 
ceedings being  made  evidence  of  the  proceedings 
nn<l  their  regularity,  was  evidence  of  the  legn- 
larity  of  J.  U.'s  appointment.  lb. 

An  affidavit  purporting  to  be  sworn  before  a 
public  commissioner  is  admissible  on  the  trial 
of  an  indictment  for  perjury  without  proof  of 
the  commission  ;  proof  of  the  coiumissioner's 
acting  as  such  is  sufficient.  Rex  v.  Howard^  I 
M.  &  Rob.  187.  S.  P.,  Rex  t.  VerelO,  3  Camp. 
482  ;  14  R.  R.  775. 

An  indictment  for  perjury  in  an  affidavit 
stated  the  affidavit  to  have  been  sworn  "  before 
H.  Qt.  W.,  then  and  there  being  a  commissioner, 
duly  authorised  and  empowered  to  take  affidavits 
in  the  county  of  Gloucester,  in  or  concerning  any 
cause  depending  in  the  Court  of  Exchequer  at 
Westminster."  It  was  proved  by  R.  G.  iV.  that 
he  had  acted  as  a  commissioner  for  taking  affi- 
davits in  the  Exchequer  for  ten  years,  but  had 
neverseen  his  commission;  and  that  ten  years  ago, 
he  appUed  to  his  t^nt  to  procure  for  him  a  com- 
mission to  take  affidavits  in  the  Excheqner,  and 
that  his  agent  had  told  him  that  he  had  done  so : 
—Held,  that  the  proof  of  R.  G.  W.'s  acting  as  a 
commissioner  was  primS  facie  evidence  that  he 
-was  so.   Meg.  v.  Newton,  1  Car.  d.  K.  469. 

That  Action  is  pending  or  that  Caose  tried.] — 

To  prove  that  the  action  was  pending,  the  copy  of 
the  writ  of  summons  filed  under  the  rules  of  the 
Judicature  Act,  and  a  copy  of  the  pleatiings  in 
the  action,  and  the  order  dismissing  the  action, 
were  produced  : — Held,  suflScient  witliont  the 
-original  writ  of  summons.  Jleg.  v.  Seott,  46  L.  J., 
M.  C.  259  ;  2  Q.  B.  D.  416  ;  36  L.  T.  476  ;  26  W.  R. 
■697  ;  13  Cox,  C.  C.  594. 

If,  in  an  indictment  for  perjury  against  C.  D., 
it  isaverred'that  a  cause  was  depending  between 
A.  B.  and  C.  D.,  a  notice  of  set-ofi  intitled  in  a 
■cause  X  B.  v.  C.  !>■,  and  signed  by  the  attorney 
of  C.  P.,  is  not  sufficient  evidence  to  support  the 
■allegation.   Meas  v.  Stoveld,  6  Car.  &  P.  489. 

In  an  indictment  for  perjury  committed  on  the 
trial  of  a  former  cause,  the  postea  alone  is  suffi- 
cient evidence  to  prove  that  there  was  a  trial, 
VOL.  IV. 


without  shoning  a  copy  of  the  final  judgment. 
Anon.,  Bull.N.  P.  243. 

An  allegation  in  an  indictment  for  perjuiy, 
that  judgment  was  entered  up  in  an  action,  is 
proved  by  the  production  of  the  book  from  tlie 
judgment  office  in  which  the  incipitur  is  entered. 
Beg.  V.  Gordon,  Car.  &  M.  410. 

An  indictment  tried  before  the  Lord  Chief 
Justice  at  Westminster,  charged  the  perjury  to 
have  been  committed  on  a  trial  at  nisi  prius, 
although  at  the  King's  Bench  sittings  at  West- 
minster. The  prosecutor,  to  prove  the  trial  at 
nisi  prios,  put  in  the  nisi  prius  record  with  the 
minute  of  the  vei-dict  endorsed  on  it  by  the  asso- 
ciate. There  wa-i  no  postea  drawn  up,  and  the 
associate  stnteil  tliat  none  would  Im;  drawn 
up,  as  a  rule  for  a  new  trial  was  pending : — 
Held,  to  be  sufficient  proof  of  the  trial  at  nisi 
prius.  Bex  v.  Browne,  3  Car.  &  P.  572;  M.  &  M. 
31.5. 

In  an  indictment  for  perjury,  it  was  averred 
that  a  suit  was  instituted  in  the  Prerogative 
Court  by  C.  against  B.,  to  dispute  the  validity  of 
a  codicil  to  a  will  : — Held,  that  the  production 
of  the  original  allegations  of  both  parties  in  the 
suit,  signed  by  their  advocates,  and  proof  of  their 
advocates'  signatures,  and  that  they  acted  as 
advocates  In  that  court,  such  allegations  being 
produced  from  the  registrar  of  the  court,  was 
sufficient  proof  of  the  averment,  and  that  the 
caveat  need  not  he  produced.  B^.  t.  Turjur 
2  Oar.  &  E.  782. 

Appeal  to  Quarter  Seuions.] — On  an  indict- 
ment for  perjury  committed  on  the  hearing  of  a 
parish  appeal  at  the  quarter  sessions,  the  pro- 
duction of  the  sessions  book  is  not  sufficient 
proof  that  the  appeal  came  on  to  be  heard  ;  and 
a  regular  record  ought  to  be  made  upon  parch- 
ment, the  same  as  on  a  return  to  a  certiorari,  and 
that  record,  or  an  examined  copy  must  be  pro- 
duced.  Beas  T.  Ward,  6  Car.  &  P.  366. 

Indfttment  and  Trial  for  Felony  or  lUsde- 

meanor.] — An  all^tion,  that  "  on  &c.,  at  &c.,  a 
certain  indictment  was  preferred  at  the  quarter 
sessions  of  the  peace  then  and  there  holden  in 
and  for  the  county  of  W.,  against  the  defendant 
and  one  T.  E.,  which  indictment  was  then  and 
there  found  a  true  bill,"  is  not  supported  by  the 
production  of  the  original  indictment  witii  the 
words  "  true  bill  "  indorsed  on  it,  it  being  neces- 
sary that  a  regular  record  should  be  drawn  up 
and  proved,  ether  by  its  production  or  by  an, 
examined  copy  of  it.  PoHer  v.  Cooper.  6  Car.  Sc 
P.  354. 

On  the  trial  of  an  indictment  for  perjury  at 
the  Central  Criminal  Court,  to  prove  the  fact  of 
a  former  trial  in  the  same  court : — Held,  that  the 
production,  by  the  officer  of  the  court,  of  the 
caption,  the  indictment,  with  the  indorsement  of 
the  prisoner's  plea,  the  verdict,  and  the  sentence 
of  the  court  upon  it,  together  with  the  minutes  of 
the  trial  made  by  the  officer  in  court,  was  sirfi- 
cient  evidence  of  it ;  and  that  the  production  of 
neither  the  record  nor  a  certificate,  under  14  k.  15 
Vict.  c.  99,  R.  13,  and  14  it  15  Vict.  c.  100,  s.  22, 
was  necessary.  Reg.  v.  Netoma%  3  Car.  St  K.  240; 
2  Den.  0.0.  390;  21  L.J.,  M.  C.  76  : 16  Jnr.lll; 
6  Cox,  0.  C.  547. 

On  the  trial  of  a  prisoner  for  perjnry,  tiie  in- 
dictment preferred  at  the  trial  at  which  the 
alleged  perjury  was  committed  is  not  sufficient 
proof  of  the  proceedings  in  that  court ;  there 
most  be  either  the  record  of  the  trial,  or  a  cer- 
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tificate  of  it  andcr  14  &  15  Yict.  c.  100,  e.  22. 
T.  Colet,  16  Cox,  C.  C.  ICS. 

BamBuniHS  Iwfiire  JutieM  or  FoUoe  Maj^ 
tratw.] — A.  defendant  was  indicted  for  perjury 
alleged  to  have  been  committed  hj  him  on  the 
hearing  before  justices  of  a  summons  chaTg:ing 
him  with  being  the  father  of  an  illegitimate 
child : — Held,  that,  to  support  the  indictment, 
it  was  necessarj  to  give  evidence  of  the  charge 
made  hy  the  mother,  either  hy  production  of 
the  original  order  made  thereon,  or  by  giving 
secondary  evidence  of  the  summons  after  notice 
to  the  d^endant  to  produce  it ;  and  that,  in  the 
absence  of  such  notice,  it  was  not  sufficient  to 
produce  the  minutes  of  the  proceedings  by  the 
clerk  to  the  justices,  those  minutes  being  of  no 
greater  authority  than  the  notes  of  a  shorthaiid 
writer.   Heff.  t.  Aeieall,  6  Cox,  0.  C.  21. 

On  the  trial  of  an  indictment  for  perjniy, 
alleged  to  have  been  committed  before  magis- 
trate, on  the  hearing  of  a  case  puaisbable  on 
summary  conviction,  the  conviction  by  the 
magistrates  is  not  receivable  in  evidence,  be- 
cause it  is  lireleTant.  Meg.  r.  GoodfeUmB,  Car. 
ft  H.  569. 

In  an  indictment  for  perjury  before  justices 
of  the  peace,  there  must  be  formal  proof  of  the 
commencement  of  the  proceedings  by  production 
of  the  sumnions,  information,  or  ihe  Uke.  Meg. 
V.  Ifurrell,  3  F.  &  F.  271. 

A.  was  indicted  for  wilful  and  conupt  perjury 
committed  at  tho  Westminster  Police  Court.  A 
summons  was  gi'anted  upon  an  infonnation,  and 
upon  the  hearing  of  the  Eummons  the  perjury 
assigned  was  committed.  At  the  trial  the  infor- 
mation was  produced,  but  not  the  sumnions  : — 
Held,  not  sufficient ;  the  summons  should  have 
been  produced.  Meg.  Whybrow,  8  Cox,  C.  C. 
438. 

On  the  trial  of  an  indictment  for  perjury,  com- 
mitted on  tho  hearinp;  of  an  affiliation  summons, 
under  7  &  8  Vict.  c.  101,  s.  2,  it  was  proved  that 
an  information  was  duly  made,  which  was  put  in 
evidence  and  read,  and  that  the  putative  father 
appeared  at  the  petty  sessions,  and  that  upon  the 
bearing  of  the  information  the  perjury  assigned 
was  committed.  The  summons  was  not  produced, 
nor  service  of  it  proved,  but  in  all  other  respects 
the  proceedings  on  the  hearing  of  the  informa- 
tion were  proved  and  appeared  to  have  been 
regular  : — Held,  that  it  was  not  necessary  that 
the  summona  should  have  been  produced  to  sus- 
tain a  oonvictjon  for  perjury  on  tbe  above  evi- 
dence. Reg.  V.  Smith,  S7  L.  J.,  H.  C.  6  ;  L.  B. 
1  C.  C.  HO ;  17  L.  T.  268  J  16  W.  E.  HO ;  11 
Coi,  C.  C.  10. 

On  the  trial  of  an  indictment  for  perjury,  it 
Jiould  be  proved  distinctly  what  the  charge  was 
on  the  hearing  of  which  the  false  evidence  was 
given.  Meg.  v.  Carr,  17  L.  T.  217 ;  16  W.  B. 
137  ;  10  Cox,  C.  C.  564. 

  Offence  on  Licensed  Premises— Proof  of 

Licenofl.]— On  a  tfial  for  perjury  alleged  to  have 
been  committed  before  justices  on  an  informa- 
tion against  a  publichouse-keeper,  for  an  offence 
against  the  licensing  acts,  the  licence  must  be 
produced  to  show  the  jurisdiction  of  the  justices. 
Meg.  V.  ZewU,  12  Cox,  C.  C.  163. 

On  the  trial  of  a  charge  of  perjury  alleged  to 
have  b€«n  committed  before  justices  on  the 
hearing  of  an  information  under  s.  18  of  the 
Licensing  Act,  1872,  against  the  prisoner  for 
being  diMTderly  on  and  refusing  to  quit  licensed 


premises,  the  licence  itself  must  be  produced  ia 
order  to  show  that  the  premises  were  licensed 
and  therefore  that  the  justices  had  jorisdictioa. 
Meg.  T.  Meani,  17  Cox,  a  C.  37. 

Bill  in  GliaiiMi7— Xxaained  Copy.]— An  office 

copy  of  a  bill  in  Chancery,  which  a  witness  ex- 
amined with  the  original,  but  which  office  copy 
contained  abbreviations,  such  as  "  pnl.  eatt"  for 
the  words  "  personal  estate  "  in  the  ori^nal  KU, 
is  not  such  an  examined  copy  as  will  be  evidence 
to  support  an  allegation  of  a  bill  in  chancery  on 
an  indictment  for  perjary,  committed  in  an  affi- 
davit in  that  suit  in  Chancery.  Meg.  v.  GMttian. 
Car.  &  M.  388. 

■  AamdmuLts.] — When  perjaiy  is  aasigBed 

on  an  answer  to  a  bill  in  Chancery  b^re  amend- 
ment, it  is  sufficient  to  put  in  the  amended  bill 

and  prove  that  the  amendments  are  in  the  hand- 
writing of  a  clerk  without  calling  the  clerk  him- 
self.  Jtex  V.  Laycock,  4  Car.  &  P.  326. 

That  Defendant  was  examined.] — In  an  in- 
dictment, the  supposed  perjory  arose  upon  evi- 
dence given  in  reply  to  the  testimony  of  one  of 
the  defendants  on  tbe  former  trial,  who  was 
acquitted  and  examined  as  a  witness.  The  in- 
dictment did  not  state  his  acquittal,  nor  did  the 
minute  of  the  verdict  show  it :— Held,  that  this 
was  immaterial,  parol  evidence  being  given  that 
he  was  in  fact  examined.  Mcx  t.  Bnmme,  S  Car. 
&  P.  572 ;  M.  &  M.  315. 

That  Befsndant  WBf  sworn.]— Proof  that  the 
defendant  was  "  sworn  and  examined  as  a  wit- 
ness," supports  an  averment  that  he  was  sworn 
on  the  Holy  Gospel,  that  being  the  ordinary 
mode  of  swotring.  Rex  v.  Motdey,  R.  &  M.  802. 
But  see  .Beoi  T.  MeArther,Veake,  211. 

Asaiiea  or  Gaol  I>elivery.]— If  in  the  indict- 
ment the  oath  is  stated  to  have  been  at  the 
assizes,  before  justices  assigned  to  take  the  said 
assizes,  before  A.  B.  one  of  the  said  justices,  tbe 
said  justices  then  and  there  having  power,  &&, 
it  will  be  a  fatal  variance  If  tbe  oalai  was  ad- 
ministered when  the  judge  was  sitting  under  the 
conuniBSion  of  oyer  and  terminer  and  gad 
delivery.   Rex  v.  Lincoln,  B.  &  B.  421. 

Signatore  denied —  Signature  written  at 
TrioLI— The  defendant  was  indicted  tot  perjniy 
alleged  to  have  been  committed  by  him  (hl  a 
trial  of  an  action  by  swearing  that  tiie  signature 
to  a  document  was  not  in  his  handwriting.  The 
judge  made  the  defendant  write  his  name  in 
court  and  impounded  the  two  documents; 
semble  the  jury  might  compare  the  two  signa- 
tures. Meg.  T.  Taylor^  6  Cox,  0.  0. 58. 

Warrant  of  Attontey.]—An  all^tion  in  an 

indictment  for  perjury,  that  the  defoidant  made 
his  warrant  of  attorney  directed  to  R.  W,  and 
F.  B.,  "  then  and  ttill  being  attorneys"  of  K.  B., 
is  proved  by  putting  in  the  warrant  of  attorney. 
Mex  T.  Cookcy  7  Car.  ft  P.  669. 

Probate  of  Will  or  Original.]— In  an  indict- 
ment for  perjury,  it  was  alleged  that  A-  made 
his  will,  and  thereby  appoint^  B.  his  execotor : 
the  production  of  the  probate  is  the  proper  proof 
of  this  allegaticm ;  but  if  it  had  been  necessary 
to  prove  that  A.  had  devised  real  estates,  the 
original  will  must  have  been  produced,  and  one 
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of  the  attesting  witneBses  called.  Beg.  t.  lurner, 
3  Car.  &K.792. 

Xxjtreuioiu  of  XaliM.] — To  show  that  perjary 
WRs  wilful  and  corrupt,  evidence  may  be  given 
of  expressions  of  malice  used  by  the  party  to- 
wanls  the  person  against  whom  he  gave  the  false 
evidence.   Mex  t.  JftaUon^  8  Car.  Jc  P.  491. 

Aortaenliip.l — ^If  A.  is  indicted  for  perjury,  in 
swearing  that  ne  did  not  enter  into  a  verbal 
agreement  with  B.  k  G.  for  them  to  become 
joint  dealers  and  co-partners  in  the  trrule  or 
business  of  druggists ;  and  it  appears  that,  iu 
fact,  B.  was  a  druggist,  keeping  a  shop  with 
which  A.  had  nothing  to  do  ;  but  that  A.  and  C, 
being  sworn  Inolcers,  could  not  trade,  and  there- 
fore made  speculations  in  drugs  in  B.'s  name 
with  his  consent,  he  agreeing  to  divide  profits 
and  losses  with  A.  and  C. ;  this  will  not  support 
the  indictment,  as  this  is  not  the  sort  of  partner- 
ship denied  hr  A.  upon  oath.  Bern  t.  Iwker,  2 
Car.  ft  P.  600. 

Proof  that  Averment  was  material.] — In  an 

indictment  for  perjury,  an  express  (ivermcntthat 
.1  question  was  material  lets  in  evidence  to  prove 
that  it  was  so.  Eeg.  v.  Bennett,  S  Car.  &  K.,  124  : 
2  Den.  C.  C,  »1 ;  T.  ft  M.  567  ;  20  L.  J.,  M.  C. 
217  ;  15  Jur.  496  ;  6  Cox,  0.  C.  207. 

ProMontion,  when  confined  to  Certain  Cases.] 

—A.,  in  an  affidavit,  stated  that  he  had  paid  all 
the  debts  proved  under  his  bankruptcy,  except 
two,  as  to  which  he  explained.  On  an  iodict- 
ment  for  perjury  on  this  aflMavit,  one  of  the 
nss^menteof  perjury  was,  that  A.  had  not  paid 
all  the  debts  proved  under  his  bankruptcy  ex- 
cept two  ;  and  another,  that  certain  creditors, 
naming  them,  besides  the  excepted  two,  were 
not  paid  in  full : — Held,  that  if  the  first  assign- 
ment was  too  general,  the  defendant  should  have 
demurred  to  it ;  and  that,  although  by  tiie 
generality  of  its  form  the  prosecutor  was  not 
precluded  from  proving  the  non-payment  of 
other  creditors  besides  tho3e  named,  yet,  as 
names  were  stated  in  the  other  nesignment,  it 
was  reasonable  to  presume  that  the  defendant 
would  suppose  that  they  were  the  persons,  the 
non-payment  of  whose  delds  was  to  1»  relied  on ; 
and  that  in  faimesB  the  prosecutor  ought  not  to 
go  into  evidence  of  the  non-payment  of  any 
other  creditors  than  those  named.  Jleg.  t. 
I'arJter,  Car.  &  M.  639. 

Identltr  of  Panon  iwearing  Affidavit.]— B. 

was  indicted  for  perjury  committed  in  an 
affidavit,  alleged  to  have  been  made  by  him  in 
order  to  obtain  a  marriage  licence.  The  evi- 
dence showed  that  some  peraon  went  to  the 
vicar-general's  ofBce,  and  gave  certain  instruc- 
tions, in  accordance  with  which  an  affidavit  was 
filled  up  by  one  of  the  clerks,  which,  after 
having  been  read  over  to  the  applicant,  was 
signed  by  him.  B.'s  father  proved  that  the 
signature  to  the  affidavit  was  in  his  son's  hand- 
writing. The  custom  of  the  vicar-general's  office 
was  for  the  clerk  who  filled  up  the  affidavit  to 
go  with  the  applicant,  and  get  him  to  swear  to 
it  before  a  aurrogate.  Neither  the  clerk  in  the 
vicar-general's  office,  nor  the  surrogate,  could 
identify  B.  as  having  sworn  to  the  affidavit,  and, 
although  the  clergyman  who  married  B.  recog- 
nised him  OS  being  the  person  who  was  married 
ondez  the  licence  granted  on  the  strength  of  the  I 


affidavit  signed  by  him,  yet  he  did  not  receive  it 
from  him  on  ihe  day  of  the  marrii^.  but  he  re- 
ceived it  on  the  previous  day  from  the  verger  of 
his  church  : — Held,  that  further  proof  of  the 
identity  of  the  person  who  swore  to  the  affidavit 
with  the  person  who  signed  it  was  necessary 
before  B.  could  be  convicted  of  perjury  assignt^ 
on  a  false  statement  contained  in  it.  ^eg.  v. 
Barnet,  10  Cox,  C.  C.  639. 

In  Caio  of  Affidavits.]— F.  was  Indicted  for 
perjury,  committed  by  deposing  to  an  affidavit 
in  a  cause  wherein  he  was  the  plaintiff,  and  E., 
the  defendant,  that  he  owed  him  501. : — Held, 
that,  in  8ui>port  of  this  indictment,  evidence  was 
not  admissible,  that  the  canse  of  F.  against  B. 
was,  after  the  making  of  the  affidavit,  referred 
by  consent,  and  an  award  made  that  E.  owed 
nothing  to  F.  JReff.  v.  Moreau,  11  Q.  B.  1028  ; 
17  L.  J.,  Q.  B.  187  ;  12  Jur.  626. 

In  perjury,  the  affidavit  of  service  of  notice  or 
application  for  leave  to  issue  execution  against 
a  shareholder  in  a  joint  stock  company  is  in- 
sufficient evidence  not  having  the  notice  annexed 
to  it.   J^<v■  V.  Hudtitn,  1  F.  &  F.  56. 

In  perjary  committed  in  an  answer  in  Chan- 
cery, it  is  KuHicient  proof  of  the  fact  of  swearing 
and  the  identity  of  the  defendant,  to  prove  the 
handwriting  subscribed  to  the  answer,  and  that 
the  jurat  was  snbscribcd  by  the  master  as  being 
sworn  before  him.  Rt^x  v.  Morrit,  1  Leach,  C. 
C.  50.  S.  P.,  Jtex  V.  Jieiuon,  2  Camp.  608 ;  Me^ 
V.Morris,  2  Burr.  1189. 

On  an  indictment  for  perjury,  in  an  answer  to 
a  bill  in  Chancery,  the  proving  the  handwriting 
of  the  signature  of  the  person  who  administena 
the  oath,  is  snfficient  proof  that  it  was  sworn  ; 
and  if  the  place  at  which  such  answer  purported 
to  have  been  sworn  is  in  the  jurat,  it  is  stimcient 
evidence  that  the  oath  was  administered  at  that 
place.  Mex  v.  Speturer,  I  Car.  &  P.  260  ;  B.  &  U. 
97. 

A  person  (annot  be  convicted  of  perjury  on  an 
affidavit,  if  it  refers  to  a  former  affidavit,  which 

the  prosecutor  is  not  in  a  condition  to  prove. 
Rex  V.  Mailey,  1  Car.  &  P.  25S  ;  R.  &  M.  94. 

On  an  indictment  for  perjury,  setting  forth, 
with  proper  innueudos,  a  copy  of  a  deposition 
before  a  magistrate,  written  in  the  English  lan- 
guage, and  signed  by  the  defendant,  he  Inay  be 
convicted  on  proof  of  a  verbal  disposition  in  the 
Welsh  language,  of  which  the  writtrai  deposi- 
tion, signeil  by  him,  is  the  substance.  Reg.  v. 
Tkmnai,  2  Car.  &  K.  806. 

  Taking  off  File.]— An  application  to 

take  an  answer  off  the  file,  in  order  to  prosecute 
the  defendant  for  perjury,  granted  as  a  matter 
of  right,  being  in  furtherance  of  public  justice. 
Stratford  v.  Greene,  1  Ball  &  B.  294. 

On  application  to  produce  on  trial  a  record 
of  conrt,  the  court  has  no  jurisdiction  to  inquire 
whether  there  be  probable  ground  for  the  proae- 
cution,  or  what  may  be  the -motives  c»  the 
prosecutor,  it  being  only  interest^  to  see  that 
the  record  be  not  defaced.  lb. 

A  defendant's  answer  will  be  taken  off  the 
file  for  the  purposes  of  an  indictment  for  per- 
jury, when  the  preparatory  steps  have  been 
taken,  and  the  time  of  trial  is  near  at  hand. 
CaH  'u  V.  ,  1  Hog,  132. 

An  affidavit  will  be  taken  off  tiie  file  for  the 
purposes  of  an  indictment  for  perjury,  when  the 
preparatory  steps  have  been  taken,  and  the  time 
of  trial  is  near  at  hand.  The  affidavit  to  snppor: 
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the  motion  Bhonld  not  enter  into  tlie  meritfl  nE 
the  indictment.   Swi/t  v.  guinla*,  1  Hog, 

Who  most  prove  False  Statement.]— A  person 
niay  be  indicted  for  perjury  who  gives  false  evi- 
dence before  a  grand  jary  when  examined  as  a 
witness  before  them  upon  a  bill  of  indictment ; 
and  another  witnc^  on  the  some  indictment, 
who  is  in  the  grand  jury-room  while  8uch  person 
is  under  examination,  is  competent  to  prove  that 
anch  witness  swore  before  the  grand  jury  ;  and 
80  is  a  police-officer,  who  was  stationed  within 
the  grand  jury-room  door,  to  receive  the  different 
bills  at  the  door,  and  take  them  to  the  foreman 
of  the  grand  jury  ;  thcsc  persons  not  being  sworn 
to  secrecy,  although  the  grand  jnry  is  so.  Beg.  v. 
ffiiglm,  1  Car.  k  K.  519. 

On  an  indictment  for  perjary,  alleged  to  have 
been  committed  at  the  quarter  sessions,  the 
chairman  at  the  quarter  sessions  ought  not  to 
be  called  upon  to  give  evidence  an  to  what  the 
defendant  swore  at  the  r^uarter  sessions.  .R^.  v. 
Gazard,  8  Car.  &  P.  &0r>. 

In  support  of  an  indictment  for  perjury,  com- 
mitted on  the  trial  of  a  plaint  in  a  county  court, 
it  is  not  necessary  to  produce  the  judge's  notes, 
it  proof  of  the  perjuty'  can  be  established  by 
witnesses  who  were  present  at  the  trial.  Reg. 
V.  Morgan,  6  Cox,  C.  C.  107. 

The  notes  of  eviilcnce  taken  by  a  judge  on  a 
trial  are  not  adralssibie  in  cridcncc  to  prove  what 
■was  Baid  on  that  trial.  When,  therefore,  on  a 
trial  for  perjury,  alleged  to  have  been  committed 
■by  the  defendant  as  a  witness  on  a  trial  for 
feJony  before  a  queen's  coansel  assisting  the 
judges,  and  his  notes  of  the  evidence  given  on 
that  occasion  wore  tendered  (on  proof  of  his 
handwriting)  : — Held,  that  such  notes  were  not 
admissible.   Reg.  v.  Child,  5  Cox,  C.  0. 197. 

Defmdant  cannot  show  that  abandoned  Count 
was  trae.] — If  an  indictment  contains  several 
assignments  of  perjury,  on  one  of  which  no  evi- 
dence is  given  on  the  part  of  the  prosecution, 
the  defendant  cannot  go  into  proof  to  show  that 
the  evidence  charged  by  that  assignment  of  per- 
jury to  be  false,  was  in  reality  true.  Itex  v. 
Hemp,  6  C.  &  P.  468. 

Questions  to  Witneises  to  Charaeter.] — On 

the  trial  of  an  indictment  for  perjury  the  wit- 
nesses to  character  were  aslced,  "  What  is  the 
character  of  the  defendant  for  veraci^  and 
honour?" — and  "Do  you  consider  him  a  man 

likely  to  commit  perjury  / "  Ih. 

What  £videnee  admissible.] — On  the  trial  of 

an  indictment  for  perjury,  alleged  to  have  been 
committed  on  the  trial  of  an  indictment  for  an 
assault,  all  the  evidence  that  was  admissible  on 
the  trial  of  the  indictment  for  the  assault  is  ad* 
missible  on  the  trial  of  the  indictment  for  per- 
jury.   Itt'g.  V,  IlarrUon,  9  Cox,  C.  C.  503. 

fieckrations  in  articulo  mortis  are  not  admis- 
sible in  evidence  on  the  trial  of  an  indictment 
for  perjury.  Itcn  v.  Mead,  4  D.  &  B.  120 ;  2  B. 
«c  C.  605  ;  26  B.  B.  484. 

 Statements  made  by  Judge  in  deliver' 

ing  Judgment  in  Aetion.] — Statements  made  by 

a  judge  in  giving  judgment  in  an  action  are  not 
admissible  as  evidence  in  the  prosecution  of  a 
witness  for  iwrjuiy  alleged  to  have  been  com- 
mitted whilst  giving  evidence  in  such  action. 
Beg.  V.  RriftoM,  17  Cox,  C.  C.  627. 


  AdmiBBioa8.]~On  the  trial  of  an  indict. 

I  ment  for  purjury  on  the  cmwn  side  uf  tlie  assizes, 
where  it  ap|warcd  that  the  attorney:*  on  both 
sides  had  agreed  that  the  formal  pnxifs  ■Avr:M  be 
dispensed  with,  and  that  part  of  the  prosccut'Vs 
case  should  bo  admitted,  the  judge  would  not 
allow  this  admission.  iZco.  v.  Thornhill,  S  Car.  k 
P.  574. 

 Statements  made  at  Trial  of  Eleettoa 

Petition.]-  Ily  2(!  Vict.  c.  29,  s.  7,  witne*iw 
before  commissioners  for  inquiring  into  the  ex- 
istence of  corrupt  practices  at  elections  shall  not 
be  excused  from  answering  questions  on  the 
ground  that  the  answers  thereto  may  crimiuate 
tiiem,  and  "  that  no  statement  made  by  any  per- 
son in  answer  to  any  question  put  by  such  com- 
missioners shall,  except  in  cases  of  indictment 
for  pcrjurj',  be  admissible  in  evidence  in  any 
proceeding,  civil  or  criminal : — Held,  that  "ex- 
cept in  cases  of  indictment  for  perjury"  applies 
only  to  perjury  committed  before  the  commis- 
sioners, and,  therefore,  on  an  indictment  for 
perjury  committed  at  the  trial  of  an  election 
petition,  evidence  of  answers  to  commissioncra 
appointed  to  inquire  into  the  existence  of  corrupt 
practices  at  the  election  in  question  is  not  ad- 
missible. Rt-g.  V.  Buttle,  39  L.  J.,  M.  C.  115; 
L.  R.  1  C.  C.  ;J48  ;  22  L.  T.  728  ;  18  W.  E.  956; 
11  Cox.C.  0.666, 

By  8.  7  of  the  Corrupt  Practices  Preventioa 
Act,  1863,  no  person  summoned  as  a  witne» 
before  any  commissioners  appointed  under  the 
Corrupt  Practices  Acts  shall  be  excused  from 
answering  any  question  relating  to  corrupt  prac- 
tices forming  the  subject  of  inquiry  on  the 
ground  that  the  answer  would  tend  to  criminate 
himself,  "provided  that  no  statement  made  by 
any  person  in  answer  to  any  qnestion  put  by  or 
before  such  commissioners  shall,  except  in  cases 
of  indictments  for  perjury,  be  admissible  in 
evidence  in  any  proceeding,  civil  or  criminal "  :— 
Held,  that  the  exception  in  the  proviso  did  not 
apply  to  an  ex -officio  information  by  the  at  torncy- 
gcnerni  for  perjury.  Reg.  v.  Slator.  51  L.  X 
Q.  B.  246 ;  8  Q.  a  D.  267  ;  30  W.  U.  410 ;  46 
J.  P.  694. 

Documents — Secondary  Xvidenee.] — A  solicitor 
was  indicted  for  perjury  in  having  sworn  thai 
there  was  no  draft  of  a  certain  statutory  declan- 
tion  made  by  a  client.  No  notice  to  pwduce  the 
draft  had  been  given  to  the  solicitor,  and  ujxm 
his  trial  it  was  proved  to  have  been  la-;t  seen  in 
his  posKeasion.  Secondary  evidence  having  been 
given  of  its  contents  : — Held,  that,  in  the  absence 
of  such  notice,  secondarv  evidence  was  inadmis- 
sible. Rfg.  V.  Elwortkp,  37  L.  J.,  M.  C.  3 ;  L.  B. 
1  C.  C.  103  :  17  L.  T.  298 :  16  W.  B.  207 ;  W 
Cox.  C.  C.  679. 

Where  i>erjury  is  assigned  upon  a  written 
instrument,  subsequently  lost,  secondary  evidence 
is  admissible.    Reg.  v.  Milne*,  2  F.  &  ¥.  10. 

When  perjury  is  alleged  as  having  been  com- 
mitted before  justices  at  petty  sessions  on  the 
hearing  of  a  charge  contained  in  a  written  in- 
formation, that  information  must  be  prodncal. 
or  its  loss  or  destruction  proved,  bjf ore  MXODdarT 
evidence  of  its  contents  con  be  given  on  the  trial 
of  an  indictment  for  perjiuy.  Reg.  v.  DiWnt,  14 
Cox,  C.  C.  4. 

ii.  Xvmbtr  of  Wit»etiet  and  Corroboratio*. 

Wliat  required.] — The  evidence  of  one  witnca 
is  not  scScient  to  c(»ivict  of  perjury,  as  then 
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would  be  only  one  oath  ftgainst  another.  Hex  v. 
Zen,  1  Ross.  U.  jclf.368.  S.P.,^*v.  CItaiiipuey, 
2  Lewin,  C.  C.  258. 

But  two  witnesses  are  not  essentially  neces- 
sary to  disprove  the  fact  sworn  to ;  for,  if  any 
matcrinl  circumstance  is  proved  by  otiier  wit- 
nesses in  confirmation  of  the  witness  who  givet 
the  direct  testimony  of  perjury,  it  may  turn  the 
scale  and  wamint  a  coDTiction.  lb. 

And  the  rule  docs  not  apply  where  the  evi- 
dence consists  of  the  contradictory  oath  of  the 
party  accusoi.    Itrx  v,  Art/7/,  5  B.  &  Aid,  'J'29,  n. 

To  prove  perjury,  it  is  sufficient  if  the  matter 
alleged  to  be  falsely  sworn  ia  disproved  by  one 
witncsa,  if,  in  addition  to  the  evidence  of  that 
witness,  there  is  proof  of  an  account,  or  a  letter 
written  Jjy  the  defendant  contradicting  his  state- 
ment on  oatli.    Itix  V.  Mayhew,  6  Car.  &  P.  3!r>. 

A.,  in  an  affiilavit,  stated  that  he  had  paid  all 
the  debts  proved  tinder  his  bankruptcy,  except 
two,  as  to  which  he  explained  ;  in  support  of  an 
indictment  for  perjury  Dpon  that  ntfitUvit  several 
vreih'turs  were  called,  who  cnch  proved  the  non- 
payment of  his  own  debt : — Held,  that  this  was 
not  surtieient  to  warrant  a  conviction,  and  that 
as  to  the  non-payment  of  each  debt,  it  was 
necessary  to  have  the  evidence  of  two  witnesses, 
or  ()f  one  witness,  and  such  eorrobomtive  testi- 
mony as  is  equal  to  the  testimony  of  a  second 
witness.   Iti-ff.  v.  Parker,  Car.  &  .M.  639. 

The  rule,  tliat  the  testimony  of  a  single  witness 
ia  not  RufBrif'it  to  sustain  an  indictment  for  per- 
juiy,  is  m.i  a  mere  technical  rule,  but  a  rule 
founded  on  sul>stantial  justice  ;  and  evideiu  j 
confirmatory  of  that  one  witness  in  some  sli^^ht 
particulars  only,  is  not  sufficient  to  warrant  a 
convictitoi.  It6g.  v.  Yatet,  Car.  &H.  1S2  ;  6  Jur. 
636. 

Although  an  assignment  of  perjary  must  be 
proved  by  two  witnesses,  it  is  not  necessary  to 
prove  by  two  witnesses  every  fact  which  goes  to 
make  out  the  assignment  of  perjury,  lletj.  v. 
Jloberta,  2  Car.  &  K.  607. 

A.,  to  prove  an  alibi  for  B.,  Iiad  sworn  that  B. 
was  not  out  of  bis  sight  between  the  hours  of 
8  A.M.  and  9  A.u.  on  a  ceitain  day,  and  on  this 
perjury  was  assigned.  Proof  by  one  wiUiess, 
that  between  those  hours  A.  was  at  one  place 
on  foot,  and  by  another  witness,  that  between 
those  hoars  B.  was  walking  at  another  place  six 
miles  off : — Held,  to  be  sufficient  proof  of  the 
assignment  of  perjury.  lb. 

Two  witnesses  are  not  essentially  necessary  to 
contradict  the  oath  on  which  the  perjury  is 
ossigneti,  but  there  most  beaomething  more  than 
the  oath  of  one,  to  show  that  one  party  is  more 
to  be  believed  than  the  other.  Iteg.  v.  Bo«lter, 
.H  Car.  &  K.  23C;  2  Den.  C.  C.  396;  21  L.  J.,M.  C. 
57  ;  16  Jur.  135  ;  5  Cox,  C.  C.  543. 

Where  perjury  was  assigned  upon  a  statement 
made  by  the  prisoner  on  oath,  upon  a  trial  at 
nisi  prius,  that  in  June,  I8ol,  he  owed  no  more 
than  one  quarter's  rent  to  his  landlord,  and  the 
prosecntor  swore  that  the  prisoner  owed  five 
quarters'  rent  at  that  date  ;  and  to  corroborate 
the  prosecutor's  evidence,  a  witness  was  called, 
who  proved  that  in  August,  ISiiO,  the  prisaner 
had  admitted  to  him  that  be  then  owed  his  land- 
lord three  or  four  quarters*  rent :— Held,  that 
this  was  not  such  corroboration  as  is  necessary 
to  sastain  an  indictment  for  perjury.  Jb. 

Although  it  is  not  necessary  that  the  alleged 
perjury  should  be  proved  by  two  witncssa-i  in 
contradiction  of  the  prisoner,  it  is  requisite  that 
the  perjury  should  be  proved  by  something  more 


than  the  mere  contradictory  oath  of  the  pro- 
secutor. He  must  be  corrubamtod  by  some  im* 
dependent  testimony.  Reg.  v,  Braithwaite,  1 
F.  &  F.  6;t8  ;  8  Cox,  C.  C.  251. 

The  prisoner  was  cbarg^^l  with  having  cora- 
mitteil  jierjury  by  statinj^  that  lie  was  not  in  a 
certain  house  on  a  oortaiu  day,  and  was  not  in  a 
certain  place  on  that  day ;  a  witnesj  swore  to 
the  falsity  of  these  statements :  anotlier  witness 
swore  that  he  had  seen  the  prisoner  in  the  place 
nanictl  on  that  day,  and  another  that  she  had 
seen  him  near  the  hnu-e  named  on  that  day:— 
Held,  sufficient  corrobiiration.  It^g.  v.  Shaw, 
L.  iL  C.  579  :  34  L.  J..  M.  C.  IIW  ;  11  Jur.  (^.s.) 
415 ;  12  L.  T.  470 ;  13  W.  U.  692 ;  10  Cox,  C.  C. 
66. 

A  party  was  charged  with  having  falsely  sworn 
that  certain  invoi<_-L'i  bsaring  certain  dutcs  were 
produced  by  lier  to  C.  The  only  witness  callwl 
w;ia  t'.,  who  swore  that  she  liatl  niit  produeetl 
those  invoicc.%  but  that  she  had  produced  others 
of  tlic  dates  of  which  be  mode  a  memorandum 
at  the  time: — Held,  that  the  memorandum  was 
a  sufficient  corroboration  uiron  which  to  convict. 
Iteg.  V.  Wcbtter,  I  F.  &  F.  515. 

The  prisoner  was  convicted  of  perjury.  He 
was  a  i>oliccman,  having  laid  an  information 
against  a  publican  for  keeping  open  bis  house 
^Cer  lawful  hours,  and  swore,  on  the  hciring, 
that  ho  knew  nothing  of  the  matter  except  what 
he  had  Ixten  told,  and  that  "he  did  not  see 
any  pcr^n  leave  the  defendant's  house  after 
eleven"  on  the  night  in  (juc.itiou.    The  perjury 
was  iLsiii^ned  on  tliis  last  alleg.-ition,  and  the 
evidence  to  prove  its  fals:;hood  was,  that  the 
prisoner  when  laying  the  information,  said  that 
"be  had  seen  four  men  Ictivc  the  honse  after- 
eleven,"  and  that  he  could  swear  to  one  as  W. 
On  two  other  occasions  the  prisoner  made  a  . 
similar  statement  to  two  other  witnesses ;  and 
W.  and  others  did,  in  fact,  leave  the  house  after  ■ 
eleven  o'clock  on  the  night  in  qaestton  ;  that  on. 
the  hearing  the  prisoner  ocknowlcdgeil  that  he  - 
had  offered  to  smash  Uie  case  for  3Ux.  ;  that  be 
had  talked,  in  the  presence  of  another  witness, 
of  making  the  publican  give  him  money  to  settle 
it ;  and  he  had,  in  fact,  offered  to  tfae  publicant 
to  settle  it  for  If.,  and  had  said  that  he  hod 
received  IQs.  to  smash  the  case,  and  was  to  hare  . 
10*,  more : — Held,  that  the  evidence  was  suffi- 
cient to  prove  the  perjury  assigned,  and  that  the 
conviction  was  right.   It-a.  v.  Uimh,  Dears,  te 
B.  606  ;  27  L.  J.,  M.  C.  222  ;  4  Jur.  (HJ.)  1026 ; 
6  W.  E.  518  ;  8  Cos,  C.  C.  5. 

In  a  case  of  perjury,  on  a  charge  of  bestiality, 
the  defendant  swore  that  he  saw  the  prosecutor 
committing  the  offence,  and  saw  the  nap  of  hi3 
trousers  unbuttoned.  To  disprove  this,  the  pro* 
secutor  dcpoicd  that  he  did  not  commit  the  - 
offence,  and  that  his  trousers  had  no  flap  ;  and, 
to  confirm  him,  his  brother  proved,  that,  at  the- 
time  in  question,  the  prosccutin-  was  not  out  of 
his  presence  for  more  than  three  minutes,  antt 
his  trousers  had  no  flap  ; — Held,  to  be  sufficient 
corroborative  evidence  to  go  to  tJie  jury.  Beg,  t. 
Gardiner,  8  Car.  &  P.  737. 

An  assignment  of  perjury  that  the  prosecutor 
did  not,  at  the  time  and  place  sworn  to,  or  at 
any  other  time  or  place,  commit  bestiality  with 
a  donkey  (as  swom  to)  or  with  any  other  animal 
what8oever,i8  sufficiently  proved  by  the  evidence 
of  two  witnesses  falsifying  the  deposition  whiclt 
had  been  sworn  to  by  the  defcadaut.  lb. 

The  prisoner  was  charged  with  perjury,  for 
having  falsely  swom  before  magistrates  at  petty 
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sessions,  that  D.  B.  was  the  father  tA  her  Ille- 
gitimate child.  At  the  trial  of  the  prisoner  the 
imputed  father,  D.  R.,  swore  that  he  never  had 
intercourse  with  her.  In  corroboration  of  D.  R., 
a  witness  was  called  who  swore  that  the  prisoner 
had  told  witness,  at  a  time  when  she  generally 
denied  being  with  child,  that  "  S.  R.  had  never 
touched  her  clothes  " : — Held,  that,  as  the  nega- 
tion was  made  hy  the  prisoner  at  a  time  when 
she  generally  denied  being  with  child,  it  was,  bo 
far  a  part  of  such  general  denial  that,  although 
it  could  not  be  altogether  withdrawn  from  the 
jury,  it  was  not  a  fK)rroboration  of  D.  R,'s  testi- 
mony, on  which  alone  they  could  convict  her. 
R^.  V.  Owen,  6  Cox,  C.  C.  105. 

When  an  assignment  of  perjury  was  in  the 
•vague  terms  that  the  defendant  falsely  swore 
that  he  had  not  treated  a  certain  person  to 
brandy,  kc.,  on  a  certain  day,  instead  of  in  the 
definite  terms,  that  he  had  not  treated  him  at  a 
particular  public-house  on  a  certain  day  : — Held, 
that  proof  of  treating  at  two  public-houses  by 
two  mstinct  witnesses  was  sufficient  to  support  a 
conviction,  because  any  witness  of  a  treating  at 
ji  separate  time  and  place  on  the  same  day,  was 
sufficient  corroboration  of  the  witness  who  spoke 
-only  to  one  act  of  treating.  JUg.  t.  Hare,  13 
■Cox,  C.  C.  174. 

A  person  in  his  deposition  before  a  magistrate 
deposed  to  several  material  facts  in  a  case  of  lar- 
ceny. When  called  as  a  witness  at  the  quarter 
sessions  on  the  trial  of  the  larceny,  he  contra- 
dicted every  statement  he  had  made  before  the 
magistrate.  In  an  indictment  for  perjury,  his 
evidence  on  the  trial  at  the  quarter  sessions  was 
charged  to  be  false  : — Held,  that  the  deposition 
before  the  magistrate  was  not,  by  itself,  sufficient 
proof  that  the  evidence  on  the  trial  at  the  quarter 
sessions  was  false,  but  that  other  confirmatory 
evidence  must  be  given,  to  satisfy  the  jury  that 
the  statements  ma<le  by  the  party  at  the  quarter 
sessions  were,  in  pomt  of  fact,  false,  or  that  the 
statements  in  the  deposition  were,  in  point  of 
fact,  true.   Jt^.  v.  Wheatland,  8  Car.  k  P.  238. 

To  convict  a  person  of  perjury  in  swearing 
falsely  before  a  grand  jnry,  it  is  not  sufficient  to 
show  that  the  person  swore  to  the  contrary  before 
the  examining  magistrate,  as  non  constat  which 
of  the  contradictory  statements  was  the  true  one. 
Meg,  T.  Hfigke*,  1  Car.  tc  K.  619.  S.  P.,  Bex  v. 
Jlarrit,  6  B.    Aid.  926 ;  1  D.  ft.  B.  S78. 

d.  Trial. 

JuriidietloiL] — A  judge  at  niai  prius  has  no 
jurisdiction  to  try  an  indictment  for  perjury  at 
common  law,  found  at  the  quarter  sessions,  and 
removed  by  certiorari  into  K.  B. ;  an  indict- 
ment so  found  being  void.  Rex  t.  Ilainet,  B.  k. 
M.  298. 

Tenoe  on  removal  of  Eadietment  ttom  Central 
Criminal  Oonrt.1— By  9  &  10  Vict.  c.  24,  s.  3, 

every  writ  of  certiorari  for  removing  an  indict- 
ment from  the  Central  Criminal  Court  shall 
specify  the  county  or  jurisdiction  in  which  the 
same  shall  be  tried,  and  a  jury  shall  be  summoned 
and  the  trial  proceed  in  the  same  manner  in  all 
respects  as  if  the  indictment  had  been  ori^nally 
preferred  in  that  county  or  jurisdiction.  An  in- 
dictment was  found  by  the  grand  jury  in  the 
Central  Criminal  Court  for  perjury  committed 
within  the  jurisdiction  of  the  Central  Criminal 
Court.  The  perjuries  assigned  in  one  count  were 
in  respect  of  an  oath  taken  before  a  commis- 


sioner in  chancery,  in  the  city  of  Londoa ;  and 
in  the  other  count,  in  respect  of  an  oath  taken 

in  the  court  of  Common  Pleas,  in  Middlesex. 
The  indictment  was  removed  by  certiorari  into 
the  court  of  Queen's  Bench,  and  Middlesex  was 
specified  as  the  county  in  which  the  indictment 
should  be  ^ied,  and  the  jury  was  taken  from  that 
county  i — Held,  tiiat  the  court  of  Queen's  Bench 
had  a  discretion  to  name  in  the  c^onui  the 
county  or  jurisdiction  in  which  the  trial  was  to 
take  place,  and  that  by  the  jurors  summoned  from 
that  jurisdiction  the  same  issues  could  be  tried 
that  would  have  been  tried  in  the  Central 
Criminal  Court  bad  the  indictment  not  been 
removed.  Rtig.  v.  QiHro.  43  L.  J.,  Q.  B.  105 ; 
L.  R.  9  Q.  B.  850  ;  80  L.  T.  320 ;  22  W.  B.  187; 
12  Cox,  C.  C.  454. 

Fraotioe  wh«re  Suit  undetermined.] —It  is  the 

practice  of  the  Central  Criminal  Court;  not  to  try 
an  indictment  for  peijnry  arising  out  of  a  civil 
suit,  while  that  suit  is  any  way  undetermined, 
except  in  coses  where  the  court  in  which  it  is 
pending  posti>ones  the  decision  of  it  in  order 
that  the  criminal  charge  may  be  first  disposed 
of.  Rex  V.  Athbum,  8  Car.  &  P.  50.  See  Peddell 
V.  Ruttcr,  8  Car.  &  P.  340. 

Where  justices  refused  to  bear  a  charge  of 
perjury  alleged  to  have  been  committed  in  an 
octiun  pending  when  the  char^  was  made,  on 
the  ground  that  it  was  still  pending,  the  court 
refused  to  grant  a  mandamus  to  hear  the  charge 
oa  they  had  taken  the  proper  course.  Reg,  v. 
Ingham,  14  Q.  B.  396  ;  19  L.  J.,  M.  C.  69. 

Terdiet  —  Several  Counts.]— An  indictment 
contained  four  counts,  each  of  which  stated  prac- 
tically the  same  offence.  The  record  stated  the 
writ  of  venire  to  try  whether  the  defendant  "  be 
guilty  of  the  perjury  and  misdemeanor  afore- 
said," and  the  verdict,  that  "  he  is  guilty  of  the 
perjury  and  misdemeanor  aforesaid,"  and  a 
general  judgment  thereon  :  —  Held,  that  the 
word  "  misdemeanor  "  was  nomeu  coUectivnm  ; 
and  that,  therefore,  venire  and  verdict  ^plied  to 
all  the  counts  ;  and  the  judgment,  being  for 
imprisonment  only,  was  (^visible.  RytM»  v. 
Reg.,  11  Q.  B.  781  ;  18  L.  J.,H.  G.  69  ;  13  Jot. 
259  ;  3  Cox,  C.  C.  354. 

Fonishment— Penal  Servitude.]- The  2  Geo.  2, 
c.  25,  8.  2,  imposes  the  sentence  ot  transportation 
(altered  to  penal  servitude)  on  persons  convicted 
of  perjury  according  to  the  laws  then  in  being. 
A  person  was  convicted  of  perjury  on  an  indict- 
ment, one  count  of  which  averred  that  the  oath 
was  taken  in  the  Court  of  Chancery  before  a 
commissioner  authorised  to  take  oaths  by  16  k  17 
Vict.  c.  78 ;  he  was  sentenced  to  penal  servitude 
upon  that  count : — Held,  that  the  offence  of 
perjury  consists  in  taking  a  false  oath  in  a 
judicial  proceeding?,  and  whether  the  oath  is 
taken  in  a  judicial  proceeding  before  a  court  of 
common  law,  or  acting  under  a  statute,  it  is 
equally  an  oath  taken  in  a  judicial  proceeding, 
and  punishable  by  penai  servitude,  ^g,  r. 
Castro,  43  L.  J.,  Q.  B.  105 ;  L.  R.  9  Q.  B.  8S0 ; 
30  L.  T.  320 ;  22  W.  R.  187 ;  12  Cox,  0.  C. 
454. 

  Sentence  —  FuBisliment  befbre  Foal 

Servitnde  need  not  be  given.]— The  2  Geo.  2, 

c.  23,  s.  2,  authorises  the  judge  before  whom  a 
person  shall  be  convicted  of  perjury,  to  order 
such  person  to  be  sent  to  a  bouse  of  correctioD 
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for  Beren  years,  there  to  be  kept  to  hard  laboar  ; 
**aad  thereupon  judgment  shall  be  given  that 
the  person  convicted  shall  be  committed  accord- 
ingly, over  asd  beside  such  punishment  as  shall 
be  adjudged  to  be  inflicted  upon  such  person, 
agreeable  to  the  laws  now  in  being": — Held,  that 
this  statnte  did  not  impose  on  the  court  the 
necessity  of  awarding  any  punishment  previous 
to  that  of  penal  servitude,  so  as  to  give  the 
sentence  of  penal  servitude  the  form  of  an  addi- 
tioaal  punishment.  Castro  v.  Beg.,  50  L.  J.,  Q.  B. 
497  ;  6  App.  Cas.  229  ;  44  L.  T.  850  ;  29  W.  R. 
est ;  14  Cox,  C.  C.  546  ;  45  J.  P.  452— H.  L.  (E.) 

 Two  Oonnti — Second  Term  of  Impriion- 

ngat  boginnuig  at  Ezpiratioii  of  First.] — An 

indictment  for  perjory  contained  two  counts, 
charging  perjary  to  have  been  committed  by  the 
defendant  on  two  different  occasions,  one  in 
the  progress  of  a  trial,  the  other  in  an  affidavit 
In  chiuicery : — Held,  that  they  were  distinct 
offences,  and  a  punishment  might  be  inflicted  in 
respect  of  each. 

That  the  fuU  punishmentof  seven  years'  penal 
servitude  might  be  inflicted  for  each  offence,  and 
that  the  second  term  of  penal  servitude  was  pro- 
perly made  to  begin  at  the  termination  of  the 
-fiist  term.  lb. 

2.  False  Deolakatioks. 

a.  Before  Uagistratea. 

Lobs  by  Fira — ^Benefit  Soeiety.j — An  indict- 
ment on  6  6  WilL  4,  c.  62,  s.  13,  for  making  a 
felse  declaration  before  a  magistrate,  stated,  that, 
by  the  roles  of  a  benefit  society,  any  fuH  free 
member  of  it  who  sustained  a  loss  by  an  acci- 
dental fire  was  to  be  indemnified  to  the  extent 
of  151.,  on  making  a  declaration  before  a  magis- 
trate verifying  his  loas  ;  and  that  the  defendant 
was  a  full  free  member  of  the  society,  and  bad 
made  a  false  declaration  before  a  magistrate, 
that  he  bad  sustained  a  loss  by  fire.  On  the 
trial,  the  rules  of  the  society  could  not  be  proved ; 
but  held,  that  the  allegation  in  the  indictment 
respecting  the  rules  might  be  rejected  as  surplus- 
Age,  as  the  offence  of  the  defendant,  in  making 
the  false  declaration  as  to  the  fire,  would  be  an 
offence  within  the  statnte,  if  no  such  benefit 
society  had  ever  eicisted.  Beg.  v,  Boynet,  I 
Car.  It  E.  65. 

Tolnntary  Oaths— Fowen  to  adminiater.]— 

A  county  magistrate  complained  to  the  bishop 
of  Uie  diocese  of  the  conduct  of  two  of  his 
clergy ;  and  to  substantiate  his  chni^  he  strore 
witnesses  before  himself,  as  masi»tratc,  to  the 
truth  of  the  facts : — Held,  that  the  matter  before 
the  bishop  was  not  a  judicial  proceeding,  and 
ther^ore  that  the  magistmte  had  brought  himself 
within  the  5  &  6  WU).  4,  c  62,  a.  13  ;  and  that 
lie  had  unlawfully  administered  voluntary  oaths, 
contrary  to  the  enactment  of  the  statute.  Ilf/f. 
v.  A'ott,  Car.  &  M.  288  ;  D.  it  M.  1  ;  4  Q.  B.  708  ; 
12  L.  J.,  M.  C.  143. 

The  6  it  6  Will.  4,  c.  62,  fl.  18,  which  enables 
magistrates  to  receive  Tolontary  declarations  in- 
stead of  oaths,  extends  to  declarations  generally, 
and  is  not  confined  to  declarations  with  respect 
to  the  confirmation  of  written  instruments  or 
allegations,  or  proofs  of  debts,  or  of  the  execu- 
tion of  deeds,  or  other  matters  ejosdem  generis. 
Meg.  V.  Sopne$,  1  Car.  ft  K.  65. 

IldietDUnt.] — An  indictment  charging  A.  with 


having  made  a  false  declaration  before  a  justice 
that  he  had  lost  a  pawnbroker's  ticket,  whereas 
he  had  not  lost  the  ticket,  but  "  had  sold,  lent,  or 
deposited  it  with  one  "  C,  is  not  bad  for  un- 
certainty, because  the  words  "had  sold,  lent  or 
deposittri  it"  are  mere  surplusage,  and  therefore 
an  error  in  them  does  not  aflfcot  the  indietmont 
Jteff.  V.  Parker,  39  L.  J.,  M.  C.  60 ;  L.  K.  1  C.  C 
22.j  ;  21  L.T.  724  ;  18  W.  E.  353 ;  11  Cox,  C.  C 
478. 

An  indictment  under  »  tc  6  Will.  4,  c.  62,  s.  13 
for  administering  an  extra-judicial  oath,  is  bad, 
if  it  does  not  so  far  set  out  the  disposition,  that 
the  court  may  judge  whether  or  not  it  is  of  the 
nature  contemplated  by  the  statute.  Seg,  v. 
Xott,  D.iL  M.  1 ;  4  Q.  B.  768  ;  12  L.  J.,  M.  C. 
143  ;  7  Jur,  621. 

Evidenofl.] — To  prove  the  making  of  a  falw 
declaration  under  the  Pawnbrokers'  Act  (39  tc  40 
Geo.  3,  c.  :i9)  it  is  not  absolutely  necessary  to  call 
the  magistrate  before  whom  it  was  made  or  some 
one  present  at  the  time.  iZcv.  T.  BrotoHtTig,  8 
Cox,  C.  C.  437. 

To  prove  that  such  a  declaration  is  false  in 
fact,  it  is  necc^-;ary  to  negative  the  d^endant's 
statement  by  the  oath  of  two  witnesses  in  the 
same  manner  and  to  the  same  extent  as  on  the 
proof  of  an  assignment  for  perjury.  lb. 

Upon  an  indictment  for  making  a  false  declo* 
ration  in  lieu  of  an  oath  under  5  4;  6  WilL  4, 
c.  62,  s.  12,  relating  to  pawnbrokers,  it  is  not 
sufficient  for  the  prosecution  to  prove  the  hand 
writing  of  the  joaticc  before  whom  the  declara 
tion  is  made,  but  it  must  be  shown  that,  when  it 
was  made  he  was  acting  within  the  district  of 
which  he  was  such  justice.  Jieg.  t.  Morgan,  1 
Cox.  C.  C.  IU9. 

Where  a  person  is  indicted  for  having  made  a 
false  declaration  as  to  a  fire  having  taken  place 
at  his  house,  evidence  may  be  given,  that  with 
the  declaration  he  sent  a  certificate,  which  stated 
the  fire  to  have  occurred,  and  that  the  signatures 
to  that  certificate  were  all  forgeries,  as  this  evi- 
dence may  go  to  show  that  the  declaration  waa 
wilfully  false.   Beg.  v.  lioyites,  1  Car.  &  K.  65. 

An  indictment  for  perjury  in  making  a  false 
decbration  under  5  &  6  Will.  4,  c.  62,  s.  18,  can* 
not  be  sustained  when  the  deed  or  written  instm- 
ment  of  which  the  declaration  is  confirmatory  is 
not  duly  proved.  Beg.  T.  Cox,  4  F.  &  F.  42  ;  9 
Cox,  C.  C.  301. 

b.  On  Beffiatratlon  of  Births,  Deaths  or 
MarriaBres* 

False  Statements  and  Entries.] — An  indict- 
ment, under  I!  &  7  Will.  4,  c.  86,  s.  41,  chai^;ed, 
that  a  clergyman  solemnised  a  marriage  and 
was  about  to  register  in  duplicate  the  j^rticu- 
lars  relatin.7  to  the  marriairo,  and  that  the  pri- 
soner tlid  wilfully  make  to  the  clergyman,  for  the 
purpose  of  b(.'in_!^  inserted  in  the  register  of  mar- 
riage, certain  false  statt^ments.  The  proof  was 
that  the  particulars  were  entered  by  the  clerk  of 
the  church  before  the  marriage  ;  that,  after  the 
marriage,  the  clergyman  asked  the  prisoner  If 
they  were  correct,  and  that  he  answered  in  the 
affirmative,  and  the  clergyman  signed  the  re- 
gister ; — Held,  that  the  prisoner  was  rightly 
convicted.  Beg.  v.  Brown,  2  Car.  &  E.  504;  1 
Den.  C.  0.  291 ;  17  h.  J.,  M.  0.143 ;  3  Cox,  C. 
C.  127. 

Held,  also,  that  it  was  not  necessary,  upon  the 
indictment,  to  prove  that  the  register  books  used 
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by  the  clergyman  were  fnmishcd  to  him  by  the 

registrar-general,  lb. 

The  6  &  7  Will.  4,  c.  86,  b.  41.  makes  it  a  mis- 
demeanor to  make  a  false  statement  of  one  or 
more  of  the  particulars  required  to  be  rcgisterctl 
for  the  parpen  of  being  inserted  in  any  register 
of  births,  deaths  or  marriages  ;  and  to  oonstitate 
this  ofience,  the  purpose  need  not  be  effected. 
Itfg.  V.  MatoH,  2  Car.  k  K.  622. 

But  it  is  a  felony,  under  s.  43,  to  cause  the 
r^strar  to  make  an  entire  false  entry  of  a  birth, 
marriage  or  death.  lb, 

A  woman  went  to  a  registrar,  and  asked  him 
to  register  the  birth  of  a  child  ;  she  stated  to  him 
the  particulars  necessary  for  the  entry,  and  he 
made  the  entry  accordingly,  an<l  she  signed  it  as 
the  person  giving  the  information.  Every  pnrti- 
cnlar  which  she  stated  was  false  : — Held,  that 
this  amounted  to  the  felony  of  causing  a  false 
entry  to  be  made  within  6  &  7  Will.  4,  c.  86, 
a.  43,  and  was  not  merely  the  misdemeanor  of 
making  a  false  statement  nnder  s.  41.  Beg.  t. 
Vewitt,  2  Car.  &  K.  90r> ;  4  Cox,  C.  C.  49. 

Wilfully  made.] — Tosupport  an  indictment  on 
6  &  7  Will.  4,  c.  86,  b.  41,  for  making  a  false 
statement  touching  the  particulars  required  to 
be  registered  for  ihe  purpose  of  their  being  in- 
serted in  a  register  or  marriages,  it  is  essential 
that  the  false  statement  should  have  been  made 
wilfully  and  intentionally,  and  not  by  mistake 
only.   Meg,  t.  Dunboyne  (Lord),  3  Car,  &  K.  1. 

Vm  of  TKVW  Kaine.] — A  man  may  change  his 
surname  by  use  and  reputation,  and  if  by  use 
and  reputation  he  has  acquired  a  new  name,  he 
is  not  indictable  under  19  &  20  Vict,  c.  19,  s.  2, 
for  using  a  new  name  in  signkig  a  notice  for  the 
purpose  of  procuring  his  marriage  under  6  &  7 
WiU.  4,  c  85.   JBeg.  t.  Smith,  4  K.  &  F.  1099. 

3.  UNLAWFtiL  Oaths. 

tTiUawfol  Oaths— What  are.J— The  provisions 
of  37  Geo.  3,  c.  123,  which  make  it  a  felony  to 
administer  an  unlawful  oath,  are  not  coniincd 
to  oaths  administered  with  either  a  mutinous 
or  a  seditious  object.  2iem  v.  Srodrthh,  6  Car.  & 
P.  571. 

A  party  of  sixteen  persons  was  going  out 
armed  for  the  purpose  of  night-poachiDg.  Be- 
fore they  went  out  the  prisoner  swore  them  all 
to  eecreoy : — Held,  a  felony  within  that  statute, 
/ft. 

If  the  oath  administered  was  intended  to 
make  the  parties  to  whom  it  was  administered 
believe  themselves  under  an  engagement,  it 
is  equally  within  the  statate  whether  the  book 
on  which  they  were  swotn  was  a  testament  or 
not  Ih, 

Where  an  oatb  was  administered,  that  the 
party  taking  it  sbotdd  not  make  buttons  nnder 
certain  stated  prices  and  should  keep  all  the 
secrets  of  the  lodge  : — Held,  to  be  an  adminis- 
tering of  an  unlawful  oath  within  the  statutes, 
Bex  V.  Ball,  6  Car,  &  P.  563. 

The  administering  an  oath  or  any  agreement 
to  any  person  not  to  reveal  the  secrets  of  any 
association,  is  an  offence  within  thoee  statutes. 
Jb. 

An  association,  the  memhera  of  which  are 
bound  by  oath  not  to  disclose  its  secrets,  is  an 
unlawful  combination  and  confetleracy  (unless 
expressly  declared  by  some  act  of  parliament  to 
be  l^ial),  for  whatever  pnipose  or  object  it  may 


bo  formed  ;  and  the  administering  of  an  oath 

not  to  reveal  anvtbing  done  in  iuch  association 
is  an  ofiEence  within  37  (Jeo.  3,  c.  123,  s.  1.  Bear 
v.  LoviUus,  6  Car.  &  ?.  596  ;  1  M.  &  Rob.  349. 

The  precise  form  in  which  the  oath  is  admin- 
istered is  not  material ;  it  is  an  oath  within  the' 
meaning  of  the  act,  if  it  was  understood  by 
the  party  tendering,  and  the  party  taking 
it,  as  having  the  force  and  obligation  of  aa 
oath,  lb. 

Every  person  who  engages  in  an  associatioQT 
the  members  of  which,  in  consequence  of  being 
so,  take  an  oath  not  required  by  law,  is  guilty  »l 
an  offence  within  67  Geo.  3,  c  19,  8.  25.  Brx  v, 
Dixon,  6  Car.  A:  P.  601. 

The  unlawful  administering,  by  any  associated 
body  of  men,  of  an  oath  to  any  person,  purport- 
ing to  bind  him  not  to  reveal  or  discover  such 
unlawful  combination  or  conspiracy,  nor  aiwr 
illegal  act  done  by  them,  is  felony  within  tbe- 
37  Geo.  3,  c.  128,  though  the  object  of  such  as- 
sociation was  a  conspiracy  to  raise  wages  antl 
make  regnlations  in  a  certain  trade,  and  not  to 
stir  up  mutiny  or  sedition.  Bess  t.  Maria,  9> 
East,  167. 

Indictmnit.] — Where  sixteen  persons  took  the 
same  unlawful  oaths,  two  or  three  at  a  time, 
,  all  being  present : — Held,  that  the  person  who 
administered  the  oath  might  be  convicted  on  an 
indictment  for  administering  a  certain  oath  to 
A.,  B.,  C,  D.,  &c.  (naming  the  whole  sixteen 
persons).    Hej!  v.  lirodrihb,  G  Car.  &  P.  671. 

If  the  indictment  states  the  oaths  to  haw 
been,  not  to  inform,  orgive  evidence  against  any 
person  belonging  to  a  oonfederacy  of  person* 
associated  together  to  do  a  certain  illegal  act, 
this  is  suflScient,  without  stating  what  Xhia  illegal 
act  was.  lb. 

By  37  Geo.  3,  c.  123,  s.  4,  it  shall  not  be  neces- 
sary, in  an  indictment  for  any  offence  under  thia 
statute,  to  set  forth  the  words  uf  the  oath,  but  it 
shall  be  sufficient  to  set  forth  the  purport  of  it^ 
or  some  material  part  thereof.  An  indictment 
charging  that  the  defendants  administered  to 
J.  H.  an  oath,  intended  to  bind  him  not  to 
inform  or  give  evidence  against  any  member  of 
a  certain  society  formed  to  disturb  the  public 
peace,  for  any  act  or  expression  of  his  or  thein,  i» 
gcoJ,  without  alleging  the  tenor  or  purport  tS. 
the  oath  to  be  Fet  forth,  and  without  lowing  in 
what  manner  the  public  peace  was  meant  to  be 
disturbed  by  snch  society.  Bern  v.  Moore,  & 
East,  419. 

Evidence.] — ^Where  the  witness,  swearing  to 
the  words  spoken  by  way  of  oath  by  the  prisoner 
when  be  administered  the  same,  said  that  he 
held  a  paper  in  his  hand  at  the  same  time  when 
he  administerwl  the  oath,  from  which  it  was. 
supposed  that  he  read  the  words  :  yet  held,  that 
parol  evidence  of  what  he  in  fact  said,  hoa 
sufficient,  without  giving  him  notice  to  produce 
such  paper.  lb. 

E.  BETUBNING  PBOM  TRANSPOBTATIOX. 

EffHit  of  pardon.]— The  king's  sign  manual 

may  be  given  in  evidence  by  the  prisoner,  on  an 
indictment  for  returning  from  transportation: 
and  if  not  revoked,  and  the  condition  is  literally, 
though  not  substantially,  complied  with,  it  wUl 
discharge  the  priEoner  from  that  indictmoit. 
Bex  T.  Miller,  ^  W.  BL  797 ;  1  Leach,  C.  C.  74. 
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Indiotaunt.] — An  indictment  for  beint;  at 
Inrge  after  an  onlcr  of  tmns|)ortation,  stated 
that  the  prisoner  wna  capitally  convicted  at  the 
assizes  of  1818  ;  and  that  mercy  was  extended  to 
him  on  condition  of  his  being  transported  for 
life  to  some  parts  beyond  the  seas  ;  and  that  he 
was  thereupon  ordered  to  be  transported  to  Kew 
South  Wales,  or  to  some  of  the  i^ads  adjacent ; 
and  it  appeared  that  the  condition  on  which 
mercy  was  granted  was  not  general,  bat  specific, 
that  he  should  be  transpoitcd  to  New  South 
Wales,  or  some  of  the  islands  adjacent : — Held, 
a  fatal  variance.  Hex  v.  Fitepatrickf  B.  &  R. 
612. 

An  indictment  on  56  Geo.  3,  c.  27,  b.  8,  for 
beii^  at  large  after  sentence  of  transportation, 
should  set  forth  the  effect  and  substance  of  the 
former  conviction  ;  so  likcwist;  should  the  certi- 
ficate of  the  former  conviction.  Hex  v.  WaUen, 
R.  tt  R.  4t)8.  S.  P.,  Real  v.  Suteliffe,  B.  &  B. 
469,  n. 

In  an  indictment  under  6  Oeo.  4,  c.  84,  b.  22, 
it  is  necessaiT  to  aver  that  the  prisoner  was 

feloniously  at  large  before  the  expiration  of  his 
sentence,  and  an  indicticent  omitting  the  word 
■'  felonioosly  "  is  bad.  Reg.  v.  Jlorne,  4  Cox,  C. 
C.26S. 

Original  Senteaee  miTM.]— A  prisoner  con- 
victetl  of  a  capital  crime,  whose  sentence  is 
respited  during  the  king's  pleasure,  and  who,  on 
having  received  pardon  on  condition  of  trans- 
portation for  life,  is  allcrwards  found  at  lai^e 
in  Great  Britain,  without  lawful  cause,  will  be 
referred  back  to  his  original  sentence.  Rex  v. 
Madan,  1  Leach,  G.  C.  223. 

Payment  of  Bevard  to  Proseontor,] — The 

judge,  before  whom  a  prisoner  is  tried  for 
retnrning  from  transportation,  has  power  to 
order  the  county  treasurer  to  pay  the  prcsecntor 
the  reward  under  5  Oeo.  4,  c.  84,  s.  22.  Meg.  v. 
Emmoiu,  2  M.  Bob.  279.  S.  P.,  Reg.  v. 
Ambury,  6  Cox,  C.  C.  79. 

Proof  of  Gonviction  and  Sentones.]— On  the 
trial  of  an  indictment  against  a  person  for  being 
at  large  wlthont  lawful  cause  before  the  expira- 
tion of  his  term  of  transportation,  a  certitic.<tc 
of  his  former  conviction  and  sentence  was  put 
in:  it  purported  to  be  that  of  J.  G.,' deputy 
clerk  of  the  peace  for  the  county  of  L.,  and 
clerk  of  the  courts  of  general  quarter  sessions 
of  the  peace  holdcn  in  an<l  for  the  said  county, 
and  having  the  custody  of  the  records  of  the 
courts  of  general  quarter  sessions  of  the  peace 
holden  in  and  for  the  said  county.  It  was 
proved  tbat  Mr.  H.  was  clerk  of  the  peace  of 
L.,  and  that  he  had  three  ilc|)utics,  partneis,  of 
whom  J.  O.,  who  hatl  eignetl  the  certificate,  was 
one ;  and  lliat  each  of  them  acted  as  clerk  of 
the  pence ;  and  tbat  for  forty  years  they  had 
kept  the  sessions  records  at  their  otBce  : — Held, 
sufficient  proof  of  the  conviction  and  sentence 
under  5  Geo.  4,  c.  84,  b.  24.  Jlr^.  v.  Jonex,  2  Car. 
&.  K.  524.  a.  P.,  lUff.  V.  Partojis,  .35  L.  J.,  M.  C. 
167  ;  L.  B.  1  C.  C.  24  ;  12  Jur.  (.N.3.)  436 ;  14  L. 
T.  450  :  14  W.  R.  662  ;  10  Cox,  C.  C.  243. 

Where  a  prisoner  was  indicted  under  5  Geo.  4, 
c.  84,  s.  22,  for  being  found  at  large  in  England 
before  the  expiration  of  a  term  for  which  he 
had  been  sentenced  to  be  transported  :— Held, 
that  the  fact  of  such  sentence  being  in  force  at 
the  time  he  was  so  found  at  large,  was  sufiieiently 
proved  by  the  certificate  of  his  conviction  and 


sentence,  the  judgment  remaining  unreversed  ; 
although,  on  the  face  of  such  certiBcate,  it  ap- 
peared that  the  sentence  was  one  which  could 
not  have  been  inflicted  on  him  for  the  offence  of 
which,  according  to  such  certificate,  he  had  bcea 
committed.   lU  fi.  v.  Finney,  2  Car.  &  K.  774. 

A  certificate  of  previous  conviction  for  felony, 
prepared  under  7*8  Geo.  4,  c.  28,  a.  11,  is  gooJ 
evidence  of  his  conviction  and  sentence,  on  an 
indictment  for  returning  from  transportation 
before  the  expiration  of  a  sentence  nnder  6  GeOv 
4,  c.  84.    Jtt-g.  V.  Ambury,  6  Cox,  C.  C.  79. 

 Puniiliment]— Under  9  Vict.  c.  24,  s.  1, 

the  judge  had  the  power  of  reducing  the  punish- 
ment of  tmnsportation  for  life  under  4  &  5  Will. 
4,  c.  76,  for  the  offence  of  being  at  large  before 
the  expiration  of  the  terra  for  which  the  prisoner 
had  been  ordci-ed  to  be  transported,  and  might 
under  the  latter  statute  sentence  the  prisoner  to- 
be  tran3)>orted  for  any  term  less  than  seven 
years  after  the  imprisonment  directed  by  the 
earlier  statute.   Biy.  t.  Lamb,  3  Car,  U  K.  96. 


YI.  AGAINST  PUBLIC  PEACE. 
A.  CHALLENGES  TO  FIGHT. 

IneitiBg  to  flfllt  Duel.  J — An  endeavour  to 

provoke  another  to  commit  the  misdemeanor  of 
sending  a  challenge  to  light,  is  itnelf  an  indictable 
misdemeanor,  particularly  where  such  provoca- 
tion was  given  by  a  writing  containing  libellous 
matter,  and  alleged  in  the  picfatory  part  of  the 
indictment  to  have  been  d<uie  with  intent  to  do 
the  party  bodily  barm,  and  to  bre^  the  king'» 
peace ;  the  sending  such  writing  being  an  act 
done  towards  procuring  the  commission  the 
misdemeanor  meant  to  be  accomplished.  Re» 
V.  PhUlipt,  6  East,  461 ;  2  Smith,  B50. 

Tenuo.] — If  a  man  writes  a  letter  with  intent 
to  provoke  a  challenge,  seals  it  np  and  pats  it 

into  the  post-office  in  Westminster,  addressed  to 
a  person  in  the  city  of  London,  who  receives  it 
there,  the  writer  maybs  indicteil  for  this  offence 
in  the  county  of  Middlesex.   Hex  v.  WUiiamiy 

2  Camp.  5U5. 

B.  FORCIBLE  ENTRY  AND  DETAINER. 

Title  to  sue.] — A  person  using  land  as  a  garden 
for  more  than  twenty  years,  under  permission 
from  the  owner  to  do  so,  in  order  to  keep  it  from 
trespassers,  the  owner  from  time  to  time  coming 
on  the  land  and  giving  directions  as  to  cnttii^ 
the  trees : — Held,  tbat  he  had  not  got  a  title  so 
as  to  enable  him  to  sue  a  claimant  nnder  the 
owner  for  a  forcible  entry.   Allen  v.  Englai^f 

3  F.  &  F.  49. 

Proof  of  possession  of  land  and  pernancy  of 
the  rents  is  pnmd  facie  evidence  of  a  seisin  in 
fee  of  the  person  posseted.  Jaym  v.  Priee,  & 
Taunt.  82ti ;  1  Marsh.  68  ;  IS  B.  K.  618. 

What  oonatitutei.] — ^When  a  person  having  the 
legal  title  to  land  is  in  actual  possession  of  it,  the 
attempt  to  eject  him  by  force  brings  the  person 
who  makes  it  within  the  provisions  of  the  statute 
against  forcible  entry.  ZotM  T.  Tey^ortt,  45  L.  J., 
Ex.  613;  1  App.  Cas.  414;  S5  L.  T.  69;  13 
Cox,  C.  C.  226— H.  L.  (E.) 

It  will  do  so  though  the  possession  of  the 
person  having  such  legal  title  has  only  just 
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commenced,  though  he  mayhtmeelf  have  obtained 
it  by  fencing  open  a  lock,  though  his  ejection  has 
not  been  made  by  a  "  multitude  "  of  meu,  nor 
attended  with  any  great  use  of  violence,  and 
though  the  person  who  attempts  to  eject  him 
nuLT  even  set  np  a  claim  to  the  posaesnon  of  the 
land.  2b. 

If  a  person,  who  has  a  legal  right  of  entry  upon 
land  which  is  in  the  possession  of  a  wrongdoer, 
is  allowed  to  enter  peaceably  through  the  outer 
door,  it  is  still  illeg^  for  him  to  turn  out  the 
wrongdoer  with  violence.  JSdunt'k  v.  Uawktt, 
or  mndge  v.  Hawlter,  fiO  L.  J.,  Ch.  577 ;  18 
Cfa.  D.  199  ;  45  L.  T.  168  ;  29  W.  B.  913. 

To  constitute  a  forcible  entry,  or  a  forcible 
detainer,  it  is  not  necessary  that  anyone  should 
be  anaolted,  but  only  that  the  entry  or  the 
detainer  shoald  be  with  such  numbers  of  persons, 
and  show  of  force,  as  is  calculated  to  deter  the 
rig;htfnl  owner  frnn  sending  the  persons  away, 
and  lesomlng  his  own  possession.  Milner  t. 
Maclean,  2  Gar.  &  P.  17. 

An  indictment  for  a  forcible  entry  cannot  be 
supported  by  evidence  of  a  mere  trespass  ;  but 
there  must  be  proof  of  such  force,  or  at  least 
such  show  of  force,  as  is  calculated  to  prevent 
any  resistance.  Bex  v.  Smvth,  6  Car.  &  F.  201 ; 
IM.  ft  Bob.  166. 

A  person  having  no  possession  or  title  to  pre- 
mises, but  fraudulently  pretending  to  have  such 
title,  and  so  allowed  by  the  servant  of  the  true 
owner  to  enter,  does  not  thereby  acquire  posses- 
sion, bnt  may  be  forcibly  expelled  by  kim  on 
discovery  of  the  fraud ;  and  u  in  such  a  case 
«9sanlt8  are  committed  In  consequence,  the 
question  for  the  jury  will  be,  whether  there  has 
been  an  excess  of  violence.  A  subsequent 
attempt  by  force  to  re-enter,  and  so  causing  an 
affray  : — Held,  an  indictable  offence,  for  which 
the  party  might  be  given  in  charge.  Collina  v. 
Tkonuu,  1  F.  ft  F.  426. 

IE  a  tenant  of  a  house,  after  regular  notice  to 
quit,  abandons  it,  and  locks  it  np,  leaving  some 
articles  of  famltnre  in  it,  and  the  landlord  breaks 
it  open  and  takes  possession,  the  tenant  cannot 
maiutain  trespass :  his  remedy,  if  any,  is  by 
indictment  for  forcible  entry.  Turner  v,  Mey- 
matt,  7  Moore,  674 ;  1  Bing.  153  ;  1  L.  J.  (0.8.) 
C.  P.13;  25 B.  B.  612.  Seellilaryv.  Gay, 6Cax. 
ftP.284;  jVffMrfOTtv.  Jar/aw(f,2Scott(N.E.),474  ; 
1  Man.ftQ.  644  ;  BurUntf  v.  Head,  11  Q.  B.904; 
19  L.  J.,  Q.  B.  291  ;  Pollen  v.  Brewer,  7  C.  B. 
<N.8.)  371  ;  1  L.  T.  9  ;  6  Jur.  (s.s.)  509. 

V.  having  been  in  possession  of  a  house  from 
Hay  to  October,  the  defendants  called  there, 
and,  insisting  that  V.  had  no  title,  proceeded  to 
take  the  keys  out  of  the  room  doors.  Upon  their 
doing  so,  V,  gave  them  into  custody  for  stealing 
the  keys  ;  but  the  magistrate  refused  to  detain 
them.  They  then  returned  to  the  house,  and 
having  procured  a  sledge-hammer,  forced  the 
inner  door  of  the  hall,  and  some  having  entered 
that  ^"ay,  and  some  by  a  staircase  window,  over- 
powering the  prosecutor's  opposition,  and  fur- 
nished with  a  hatchet  and  other  weapons,  after 
a  strupRle  which  caused  a  disorderly  crowd  to 
assemble,  they  ejected  the  prosecutor  and  his 
eervants.  From  the  commencement  of  the  pro- 
ceedings till  the  conclusion,  a  female  servant  of 
the  prosecutor's  was  in  the  Utchen: — Held, 
assuming  the  title  of  the  prosecutor  to  have 
been  bad,  and  that  the  defendants  had  acted  by 
the  orders  of  those  who  had  a  good  title  to  the 
premises,  that  the  evidence  was  sufficient  to 
sappoit  a  conviction  of  the  defendants  for  a 


forcible  entry  and  riot.  Reg.  v.  Studd,  14  L.  T. 
633  ;  14  W.  R.  S06. 

The  plaintiff  occupied  a  cottage  belonging  to 
the  defendant  F.  under  a  tenancy  determinable 
upon  three  months'  notice.  On  the  24tb  of 
March,  1890,  notice  to  quit  the  premises  at  Mid- 
sammer  was  given  by  F.,  bat  the  plaintifE 
refused  to  give  up  possession  on  the  termination 
of  the  tenancy,  thoi^h  informed  that  the  owner 
had  entered  into  a  contract  with  B.  (a  co-defen- 
dant) to  pull  down  and  rebuild  the  plaintiff's 
cottage,  and  also  one  adjoming.  On  the  Srd  of 
Septonber,  F.,  being  sriU  unable  to  get  posses- 
sion of  the  cottage  occupied  by  the  pUintiff. 
applied  for  and  obtained  from  justices  an  order 
requiring  possession  to  be  given  np  withiu 
twenty-one  days  under  the  provisions  of  1  &  2 
Vict.  c.  74.  The  same  day  that  the  order  was 
obtained  some  tiles  were  removed  by  one  of  the 
defendants  from  the  roof  of  the  plaintiff's  cot- 
tage and  fell  into  a  bed-room,  thereby  injuring 
some  of  his  furniture ;  and  before  tt^  twenty- 
one  days  had  expired  the  foundations  of  the 
new  cottages  were  dug  in  the  garden,  and  soma 
garden  produce  destroyed.  There  was  also, 
within  the  time  specified  by  the  justices  order, 
some  further  interference  with  the  loof  and  caD< 
sequent  damage  to  the  furniture : — Held,  that 
an  action  for  trespass  and  damnge  to  the  plain- 
tiffs goods  was  not  maintainaUe,  inasmuch  ts 
there  was  no  evidence  of  a  forcible  entry  or  of 
any  cause  of  action,  and  that  the  defendants 
were  justified  in  acting  as  they  did,  notwith- 
standing the  justices'  omer  obtained  poxsuuit  to 
the  provisions  contained  in  1  ft  2  Vict,  c  74. 
Janet  v.  I^eff,  60  L.  J.,  Q.  B.  4ft4 ;  [1891]  1 
Q.B.  730  ;  64  L.  T.  538  ;  89  W.  B.  610  ;  55  J.  P. 
621. 

Indietment.] — An  indictment  at  common  law, 
charging  the  defendants  with  having  unlawfully, 
and  with  a  strong  hand,  entered  the  proaecotor'i 
mill,  and  expelled  him  from  tlw  possession,  ia 
good.  Sex  V.  WiitoH,  8  Term  Bep.  857;  4 
K.  B.  694. 

Semble,  in  an  indictment  for  a  forcible  entry, 
it  is  not  necessary  to  allege  the  prosecutor's 
title  to  Uie  property,  it  is  sttmciont  to  state  the 
possession ;  out  if  the  title  is  stated  it  need  not 
be  proved.   Jleg.  v.  CJdld,  2  Cox,  C.  C.  102. 

A  wife  separated  from  her  husband  took  a 
house,  of  which  the  husband,  with  the  landlords 
consent,  obtained  possession.  Semble,  that  if 
the  wife  came  with  others,  and  made  a  forciUe 
entry  into  this  house,  she  might  be  convicted  on 
on  indictment  for  forciUe  entry,  stating  it  to  bo 
the  house  of  tiie  hnsbuid.  Sex  v.  Smyth,  5  C^. 
ft  P.  201 ;  1  BL  ft  Bob.  156. 

Evidence.] — A  constable  entered  a  house  with 
a  warrant  in  his  hand,  and  scnrched  the  house ; 
and  for  such  entering  and  strobing  was  indicted 
for  a  forcible  entry : — Held,  thac  his  counsel 
might  ask  the  witnesses  for  the  prosecution  what 
the  constable  snid,  at  the  time,  as  to  whom  he 
was  searching  for.  Itex  v.  Smyth,  6  Car.  &  P. 
201;  1  M.  &  Kob.  156. 

Upon  the  trial  of  an  indictment  for  a  forcible 
entry  or  a  detainer,  the  party  dispossessed  was 
not  a  competent  witness  for  the  prosecution, 
before  6  &  7  Vict.  c.  85,  and  14  ft  15  Vict.  c.  D9. 
Rex  V.  Williamt,  iU.Sc  By.  471 ;  9  B.  ft  C.  649; 
7  L.  J.  (O.8.)  M.  C.  92.  8.  P.,  Rex  v.  JBearan, 
E.  ft  M.  342. 

On  the  trial  of  such  an  indictment,  the  defea- 
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tlant  cannot  impeach  the  title  of  the  party  dis- 1 
posse&'^ed.  lb. 

In  an  indictment  at  common  law  for  forcible 
entry,  It  is  necessary  to  prove  such  force  as-  con- 
stitutes a  pablio  breach  of  the  peace.  Sees  t. 
Wilmn,  8  Term  Rep.  357  ;  4  R.  R.  694. 

Hearing  hy  Jnitioei — Kandamni.] — The  court 
refused  to  grant  a  mandamus  to  compel  magis- 
trates to  hear  a  complaint  and  act  summarily 
under  the  statutes  relating  to  forcible  entry  and 
detainer.   Davy,  Ex  parte,  2  I>.  (s.s.)  24. 

  Conrietion  by — Snffioienoy  ot] — The  8 

Hen.  6,  c.  9,  was  intended  to  give  a  summary 
jurisdiction  in  case  of  forcible  detainer  after  an 
unlawful  entry  ;  and  a  conviction  by  justices  on 
that  statute,  merely  stating  an  entry  and. a 
fordble  detainer,  is  insufficient.  Itex  t.  Oakley, 
4  B.  &  Ad.  307 ;  1  N.  &  M.  58 ;  2  L.  J.,  M.  0. 
24. 

The  15  R.  2,  c.  2,  gave  justices  a  summary 
jurisdiction  to  convict,  on  their  own  view,  for  a 
forcible  detainer  after  a  forcible  entry.  lb. 

In  a  conviction  under  8  Hen.  6,  c.  9,  for  a 
forcible  detainer,  it  must  appear  on  the  face  of 
the  conviction  that  there  was  an  unlawful  entry. 
Sex  V.  Wilwn,  5  N.  &  M.  164  ;  3  A.  &  B.  817  ; 
I  H.  &  W.  387  ;  4  L.  J.,  M.  C.  114. 

A  conviction  under  a  forcible  detainer,  on' the 
view  merely  of  the  justices,  without  any  evi- 
dence of  an  unlawful  entry,  is  bad,  even  tboogh 
information  and  complaint  of  an  unlawful  ex- 
pulsion are  stated,  lb. 

In  a  conviction  for  a  forcible  detainer,  under 
6  Hen.  6,  c.  9,  where  the  magistrates  proceed 
upon  view,  it  is  not  necessary  to  set  out  the  par- 
ticular facts  presented  to  their  view.  Jteaa  v. 
Wilson,  3  N.  &  M.  753  i  1  A.  ^  £.  627  ;  3  L.  J.. 
M.  C.  96. 

At  the  time  of  the  conviction,  the  defendant 
tendered  to  the  justices  a  traverse  of  the  force 
complained  of  ;  and  a  few  days  after  an  in- 
quisition was  held  before  the  magistrates,  for 
the  purpose  of  trying  the  alleged  force  by  jury, 
who,  after  hearing  evidence  adduced  by  botb 
parties,  found  the  defendant  guilty ;  and  the 
magistrates  then  gave  restitution.  A  return 
was  made  to  the  court,  on  certiorari,  of  the  con- 
viction and  inquisition.  Tlic  latter  was  entitled 
on  inquisition,  by  the  oaths  of  twelve,  ic,  be- 
fore, &.C.,  who  say  upon  their  oaths  that,  &c.  ; 
Stating  an  unlawful  entry  and  det^er,  but  not 
reciting  any  complaint  made  by  the  prosecutor : 
— Held,  that  the  inquisition  was  founded  on  the 
<»)nviction,  and  could  not  be  sustained,  the  con- 
viction being  void  ;  and  that  the  inquisition, 
even  if  looked  at  alone,  was  bad,  as  it  did  not 
state  any  complaint,  nor  by  what  anthority  the 
jury  was  summoned.  lb. 

In  order  to  justify  a  conviction  by  justices, 
under  16  Ric.  2,  c.  2,  and  8  Hen.  6,  c.  9,  it  must 
be  proved  before  them  that  there  was,  as  well 
an  unlawful  entry  on  the  premises  as  a  forcible 
detainer.  Attwood  v.  jMtffe,  3  New  Sess.  Cas. 
116. 

INIiere  a  conviction  stated  that  justices  had 
convicted  A.  of  forcible  detainer  upon  th^r  own 
view,  and  that  afterwards  a  complaint  was  made 
to  the  justices  that  A.  forcibly  entered  the  pre- 
mises, and  that  notice  of  such  complaint  was 
given  to  A.,  who  received  the  notice,  but  said 
nothing,  and  then  went  on  to  allege  that  the 
justices  received  evidence  on  oath  of  the  unlaw- 
ful entry : — Held,  that  the  conviction  was  bad, 


for  not  showing  that  A.  had  been  summoned  to 
answer  the  charge  of  the  unlawful  entry,  or  that 
ho  had  an  opportunity  afforded  him  of  defend- 
ing himself  against  such  charge.  Jb. 

BMtitattos— Apidieation,  Grounds  ft)r.]— Au 
averment  in  an  indictment  for  a  forcible  entry 
that  the  prosecutor  was  seised,  is  sufGcient  to 
found  an  application  for  a  writ  of  restitution  ; 
and  it  need  not  be  shown  by  the  prosecutor  that 
he  still  continued  to  be  smsed.  Bess  v.  Dillm,  2 
Chit.  314. 

An  indictment  charged  that  the  defendants 
into  one  messuage,  then  and  there  being  in  the  ■ 
possession  of  W.  P.,  ho  W.  P.  then  and  thci  e 
being  also  seised  thereof,  with  force  of  arms,  did 
enter,  and  W.  P.,  from  the  peaceable  possession 
with  force  and  arms,  did  put  out.  After  a  con- 
viction of  the  defendants  : — Held,  that  this  was 
a  sufQcicnt  averment  of  the  present  seisin  of  W. 
P.  to  warrant  the  court  in  awarding  a  writ  of 
restitution.  Rex  v.  Hoare,  6  M.  ft  S.  266 ;  18 
R.  B.  368. 

 Judge  has  IHsoretioiL]— A  judge  at  the 

assises  may,  in  his  discretion,  refuse  to  award 
restitution,  after  an  indictment  for  forcible 
entry  and  detainer  has  been  found  by  the  grand 
jury,  and  the  court  has  no  power  to  review  his 
decision.  Eeg.  v.  Harland,  1  P.  &;  D.  93  ;  8  A. 
ft  K.  826  ;  2  Lewin,  C.  C.  171 ;  2  M.  ft  Rob.  141 ; 

8  L.  J.,  M.  C.  60. 

 Awarded  by  Justice— Inquisition.]— In 

order  to  authorise  a  justice  to  awaixl  restitution 
pursuant  to  an  inquisition  taken  under  8  Hen.  6, 
c.  9,  for  a  forcible  entry,  the  inquisition  should 
set  forth  the  estate  possessed  by  the  party  in  the 
property  disputed.  Iteff.  v.  J/owter,  8  D.  P.  G. 
128;  IW.,  W.  ftH.345. 

 Certiorari.]— Where  the  Indictment  is 

brought  before  the  Queen's  Bench  by  certiorari, 
that  court  is  bound,  upon  conviction,  to  award 
restitution,   liex  v.  Williamt,  4  M.  ft  By.  471  ; 

9  B.  ft  C.  549  ;  7  L.  J.  (as.)  M.  C.  92. 
So  the  court  is  bound  to  award  a  restitution, 

as  a  consequence  of  qnashing  a  conviction  for  an 
unlawful  detainer  under  8  Hen.  G,  c.  9,  which  is 
bad,  without  inquiring  into  the  legal  or  equit- 
able claim  of  the  respective  parties.  Jtf«  v. 
WHam,  6  K.  ft  M.  625  i  3  A.  ft  £.  817 ;  2  H.  ft 
W.  226  ;  0  L.  J.,  M.  0. 143. 

 Before  Trial.]— For  the  mode  of  pro- 
ceeding to  obtain  restitution  on  application  to 
a  judge,  after  indictmoit  found,  but  before  trial, 
see  Rex  v.  Ifa&e,  4  M.  ft  Ky.  483. 

Action  when  maintainable.] — ^An  action  can- 
not be  maintained  under  8  Hen.  6,  c  9,  b.  G,  to 
recover  damages  for  a  forcible  entry,  unless  the 
plaintiff  is  entitled  to  the  freehold  of  the  pre- 
mises. Cole  T.  Eagh,  8  B.  ft  0.  409 ;  6  L.  J. 
(O.s.)  K.  R  869. 

Dami^ei^eeoTery  of,  against  true  Owner  of 

Land.] — An  action  may  be  maintained  by  a  per- 
son who  has  been  in  possession  of  lands,  without 
title,  against  the  true  owner  of  the  lands,  for 
with  force  and  strong  hand  entering  the  lands, 
expelling  the  plaintiS  from  the  possession,  and 
taking  goods  the  property  of  the  defendant 
then  being  on  the  lands.  2fettAo%  T.  Harland 
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(1  Sc.  (N.B.)  474),  observed  upon.  10  Car.  1, 
sess.  3,  c.  13,  is  similar  to  21  Jac.  1,  c.  IS.  Seattle 
V.  Mair,  10  h.  R.,  Ir.  208. 

Damages  cannot  be  recovered  t^inst  the 
rightful  owner  for  a  forcible  entry  on  land,  for 
the  stat.  5  Ric.  2,  st.  1,  c.  8,  only  makes  a 
forcible  entry  an  indictable  offence,  and  docs 
not  create  any  civil  remetly  for  it.  But  for  any 
independent  wrong  (such  as  an  assault  or  an 
injury  to  furniture)  ctmuuitted  in  the  course  of 
the  forcible  entry,  damages  could  he  recovered, 
even  by  a  person  whose  possession  was  wrong- 
ful, for  the  statute  makes  a  possession  obtained 
by  force  unlawful,  even  when  it  is  so  obtained 
by  the  rightful  owner.  A'ewton  v.  Ilarland  (I 
Scott  (N.B.)  474),  Pollen  v.  Brewer  (7  C.  B. 
(N.B.)  371),  and  Low»  v.  Telford  (I  App.  Cas. 
414),  considered.  Beddall  v.  Maitland,  60 
L.  J.,  Ch.  401  ;  17  Ch.  D.  174  ;  44  L.  T.  248  ;  29 
W.  B.  484. 

Liosnoeto  ejeet— Legality  oC] — A  licence  by 
a  tenant  to  his  landlord  to  eject  him  on  a  speci- 
fied day  without  any  process  of  law  is  void,  as 
authorising  the  commission  of  an  act  which  is 
made  illegal  by  the  act  6  Ric.  2,  st.  1.  c  8. 
£dwiek  V.  Sawket,  or  Edrldge  t.  Hawket,  60 
L.  J.,  Ch.  677  :  18  Ch.  D.  199  ;  45  L.  T.  168  ;  29 
W.  B.  913. 

C.  LIBEL. 

1.  The  OSenee,  1655. 

2.  Procedure. 

a.  Preliminary  Steps,  1662. 
h.  Indictment,  1G63. 

c.  Information,  16<i5. 

d.  Justification— Truth  of  Libel,  1668. 

e.  Trial,  1669. 

f.  Evidence,  1671. 

g.  Costs,  l(i74. 

1.  The  Offence. 

Blatphemons  libel.]— The  53  Geo.  3,  c.  ICO, 
does  not  alter  the  common  law  respecting  a 
blasphemous  libel,  but  only  removes  the  penalties 
imposed  upon  persons  denying  the  doctrine  of 
the  Trinity,  by  9  &  10  Will.  3,c.  32,  and  extends 
to  such  persons  the  benefits  conferred  upon  all 
other  Protestant  dissenters,  by  1  Wilt.  &  M.  sess. 
1,  c.  18.   Bern  v.  Waddington,  1  B.  &  C.  26. 

A  publication  stating  Jesus  Christ  to  be  on 
impostor  and  a  murderer  in  principle  is  a  libel 
at  common  law,  for  which  an  information  will 
lie.  Jb. 

A  person  may  attack  Judaism,  or  any  sect  of 
the  Christian  religion,  except  the  form  established 
by  law.   Meg.  v.  Gatltercole,  2  Lewin,  C.  C.  237. 

A  general  attack  upon  Christianity  is  unlawful, 
because  Christianity  is  the  established  religion  of 
the  country.  lb. 

It  is  an  offence  at  common  law  to  publish  a 
blasphemous  libel,  as  the  9  &  10  Will,  3,  c.  82, 
has  not  altered  such  law  as  to  the  offence  of 
blasphemy,  but  only  given  a  cumulative  punish- 
m^t ;  and  a  defendant  may  be  convicted  on  an 
liifonnationforsucfa  an  ofi'cnce.  Ilex  t.  Oirlile, 
8  B.  &  Aid.  161  ;  1  Chit.  451. 

Every  eopy  of  a  libel  sold  by  a  defendant  is  a 
separate  publication,  and  subjects  him  to  a  dis- 
tinct prosecution.  Jb. 

A  correct  account  of  the  proceedings  in  a  court 
of  justice  cannot  be  published,  if  such  an  account 
contains  matter  of  a  scandalous,  a  blasphemous, 


or  an  immoral  tendency  ;  and  it  is  a  ground  ft*" 
a  criminal  information,  Jb. 

It  is  an  indictable  offeiK%  at  common  law  to 
publish  a  Uasphemous  libel  of  and  concerning  the 
Old  Testament  Beg.  v.  Hetheritigton^  6  Jur.  295. 

Lectnres  in  support  of  the  propositions  tbat  the 
character  of  Christ  is  defective,  and  his  teachings 
misleading,  and  that  the  Bible  is  no  more  inspir^ 
than  any  other  book,  arc  blasphemous  and  illegal. 
Coivan  V.  MUbourn,  36  L.  J,,  Ex.  124  ;  L.  U.  2 
Ex.  230  ;  16  L.  T.  290  ;  15  W.  R.  750. 

Publications  discussing  with  gravity  and  de- 
cency, and  in  an  argumentative  way,  questions 
as  to  Christian  doctrine  or  statements  in  the 
Hebrew  scriptures,  and  even  questioning  their 
truth,  are  nut  to  be  deemed  blasphemous,  so  as 
to  be  fit  subjects  for  criminal  prosecution.  But 
publications  which,  in  an  indecent  and  malicious 
spirit,  assail  and  asperse  the  tmtb  of  Christianity, 
or  of  the  scriptures,  in  language  calculated  and 
intended  to  shock  the  feelings  and  outr^e  the 
belief  of  mankind,  are  properly  to  be  regarded  as 
blasphemons  libels.  Meg.  v.  Bi^laugh,  15  Cox, 
C.  C.  237. 

The  mere  denial  of  the  truth  of  the  Christian 
religion,  or  of  the  scriptures,  is  not  enoi^h, 

Eer  sc,  to  constitute  a  writing  a  blasphemous 
l3el,  so  as  to  render  the  writer  or  pablisher 
indictable.  But  indecent  and  offensive  attacks 
on  Christianity  or  the  scriptures,  or  sacred  per- 
sons or  objects,  calculated  to  outrage  the  feelings 
of  the  general  body  of  the  community,  do  con- 
stitute the  offence  of  blasphemy,  and  render 
writers  or  publishers  liable  ot  common  law  to 
criminal  prosecution.  B&f.  v.  Itamtay,  48  L.  T. 
733  ;  1  Cab.  &  E.  120  ;  15  Cox,  C.  C.  231. 

Sftditions  Libel — Intent— Unestion  for  Jury.} 

— ^An  intention  to  excite  ill-wiU  between  different 
classes  of  her  Majesty's  subjects  may  be  a  sedi- 
tious intention  ;  whether  or  not  it  is  so  in  any 
particular  case,  must  be  decided  upon  by  the 
jury  after  taking  into  consideration  all  t^  cit^ 
cuiiisUinces  of  the  case.  Beg.  y.  BunUf  16  Cox, 
C.  C.  355. 

 Vatnnl  OoniBqaenoai  of  Words  apoken.] 

— Every  person  must  be  taken  to  intend  the 
natural  consequence  of  his  own  deliberate  act 
and  therefore  the  law  will  not  excuse  a  news- 
paper writer  on  the  ground  that  he  writes  for 
hire  merely,  or  that  the  commercial  interests 
of  his  paper  required  the  publication  of  the 
writings  in  question.  Beg.  t.  SKllita*,  II  Cox, 
C.  C.  44. 

Where  in  a  prosecution  for  uttering  seditions 
words  with  intent  to  incite  to  riot,  it  is  proved 
that  previously  to  the  happening  of  a  riot 
seditious  words  were  spoken,  it  is  a  qoestion  for 
the  jury  whether  or  not  such  rioting  was  directly 
or  indirectly  attributable  to  the  seditious  wonto 
proved  to  have  been  spoken.  A  meeting  law- 
fully convened  may  become  an  unlawful  meeting 
if  during  its  course  peilitious  words  are  spoken  (rf 
such  a  nature  as  to  produce  a  breach  of  the 
peace.  And  those  who  do  anything  to  assist  the 
speakers  in  producing  npon  the  andicnce  the 
natural  effect  of  their  words  will  be  guilty  of 
uttering  seditions  words  as  wdl  as  those  who 
spoke  the  words.  B^.  v,  Smnu,  16  Cox,  C.  C 
355. 

 What  ars.] — Every  man  has  a  right  to 

give  every  public  matter  a  candid,  full,  and  free 
discussion ;  but  althon^  the  people  have  a  ri^i 
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to  discuss  any  griovaticcs  thoy  have  to  complnin 
of,  thoy  most  not  do  itin  a  way  to  excite  tumult : 
and  if  a  imrtj- publishes  a  paper  on  wiy  such 
matter,  and  it  contains  no  moi  i!  than  a  calm  and 
n  quiet  discussion,  allowing sonicthing  for  n  Uttle 
fcclm?  lu  men's  minds,  thutwIU  be  no  libel ;  but 
ifthc  p-ipcr  goes  beyond  that,  nml  is  calculated 
to  excitu  tatiiult,  it  is  a  libcL  llt»f.  v.  OoUiiu, 
8  Car.  &  P.  456. 

If  a  paper  published  by  a  defendant  has  ft 
direct  tcndoncy  to  cause  unlawful  meetings  and 
disturbances,  and  to  lead  to  a  Tiolation  of  the 
laws,  it  is  a  seditions  libel ;  and,  with  respect  to 
the  intent,  everyone  most  be  taken  to  intend  the 
natural  conseqacnccsof  what  he  has  done,  lleff, 
T.  Lovett,  9  Car.  &  P.  462. 

Sedition  embracce  everything,  whether  byword, 
deed,  or  wTiting,  which  is  calculated  to  disturb 
the  tnmqnillity  of  the  state,  and  lead  ignorant 
persons  to  endeavonr  to  subvert  the  government 
and  the  laws  of  the  empire.  Seff.  v.  Bvmt,  16 
Cox,  C.  C.  355.  S.  P.,  Ileg.  v.  Sullivan,  11  Cox, 
C.  0.  44. 

It  is  not  a  Kbel  to  express  regret  that  the  king 
has  taken  an  erroneous  and  incorrect  view  of 
policy.  Ren  v.  Zamierf,  2  Camp.  398  ;  11  R.  R. 
748. 

Liberty  of  the  press  means  complete  freedom 
to  write  and  publish  without  censorship  or 
restriction,  save  such  as  is  absolutely  necessary 
for  the  preservation  of  society.  When  any 
writing  appeal's  to  the  jury  to  exceed  these 
limits,  it  is  a  seditious  libel.  Jiey.  v.  Sullivan, 
11  Cox,  C.  C.  44. 

The  law  docs  not  excuse  the  pnblication  in 
newspapers  of  writings  which  are  in  themselves 
seditious  libels,  merely  because  tticy  are  copied 
from  foreign  newspapers  as  items  of  news.  lb. 

Every  person  must  be  taken  to  intend  the 
natural  consequences  of  his  own  deliberate  act, 
and  therefore  the  law  will  not  excuse  a  news- 
paper writer  on  the  ground  that  he  writes  for 
hire  merely,  or  that  the  commercial  interests  of 
his  paper  required  the  publication  of  the  writings 
in  question.  lb. 

On  an  information  for  falsely  and  maliciously 
publishing  a  libel  concerning  the  king,  by  stating 
in  a  newspaper  tbat  hi4  majesty  was  afflicted 
with  mental  derangement,  the  jury  found  the 
defendants  guilty  of  so  doing: — Held,  on  a 
motion  for  a  new  trial,  first,  that  to  assert  falsely 
of  his  miijesty,  or  of  any  individual,  that  he 
labours  under  the  affliction  of  mental  derange- 
ment, is  a  criminal  act,  and  a  malicious  inten- 
tion may  be  inferred  from  the  mere  fact  of  pub- 
llcation,  unless  evidence  is  given  by  the  defen- 
dant to  rebut  such  inference ;  secondly,  that 
snch  an  assertion  concerning  the  king,  being  in 
itself  mischievous  to  the  public,  is  an  indictable 
offence,  without  any  allegation  or  direct  proof 
of  a  malicious  intention  ;  thirdly,  that  where 
the  jury  ^ired  to  know  "  whether,  in  order  to 
convict  a  defendant  for  the  publication  of  a 
libei,  a  malicious  intention  must  not  have 
existetl  in  his  mind,"  they  were  correctly  an- 
swered by  the  judge  presiding  at  the  trial,  who 
informed  them,  that  "  a  person  who  publishes 
that  which  is  calnmnious  concerning  thecharacter 
of  another  must  be  presumed  to  have  intended 
to  do  that  which  the  t>ublication  is  necessarily 
and  obviously  calcuLitM  to  effect,  unless  he  can 
show  the  contrary,  umi  that  the  onus  of  proving 
the  contrary  lies  upon  him  "  ;  and,  fourthlyi  that 
where  the  publisher  of  a  libel  states  that  the 
fact  which  he  commimicates  is,  "from  autho- 


rity," and  it  appears  that  the  fact  is  untrue,  he 
is  guilty  of  n  false  assertion,  in  the  ctiminal 
sense  of  the  wonl.  Mex  v.  Harvey,  'A  D.&  R, 
404  ;  2  n.  &  C.  257 ;  2  L.  J.  (0.8.)  E.  B.  4  ;  26 
R.  R.  337. 

So,  where  an  information  alleged  that  a  libel 
was  published  of  and  concerning  the  govern- 
ment, and  the  libel  did  not  in  express  terms 
charge  the  acta  to  have  been  done  by  the  govern- 
ment or  its  order,  the  whole  of  the  libel  must  be 
looked  at,  in  order  that  the  court  may  interpret 
it  in  the  way  in  which  ordinary  persons  would 
understand  it,  and  jn^^  from  the  whole  tenor 
of  it  whether  ft  is  written  of  and  concerning  the 
government.   It?x  v.  Burdett,  4  B,  &  Aid.  314. 

On  Administration  of  Jnstiee.] — An  order 
made  by  a  corporation  and  entered  in  their 
books,  stating  that  A.  (against  whom  a  jury 
had  found  a  verdict  with  large  damages  in  an 
action  for  a  malicious  prosecution  for  perjury, 
(which  verdict  had  been  confirmed)  was  actuated 
by  motives  of  public  justice  in  preierring  the  in- 
dictment, is  a  libel  reflecting  on  the  adminis- 
tration of  justice,  for  which  Uie  court  will  grant 
an  information  against  the  members  making 
that  order.  Bern  T.  Wattoit,  S  Term  Bep.  199  : 
1  B.  B.  461. 

A  criminal  information  having  been  granted 
against  a  defendmt,  he,  before  the  trial  at  nisi 
prius,  distributed  handbills  in  the  assize  town, 
vindicating  his  own  conduct,  and  reflecting  on 
the  prosecutor's  ;  this  matter  being  disclosed  to 
the  lodge  at  nisi  prins  by  an  affidavit,  was  held 
a  sufficient  ground  to  put  off  the  trial ;  and  that 
aSidavit  being  returned  to  the  court,  they  granted 
another  information  on  it  against  the  defendant, 
considering  the  affidavit  taken  at  nisi  prius  as 
taken  under  the  authority  of  the  court.  Bex  v, 
Jolife,  4  Term  Bep.  285. 

The  court  will  grant  a  criminal  in£6rmatl(m 
for  publishing  in  a  newspaper  a  statement  of  the 
evidence  given  before  a  coroner's  jury,  accom- 
panied with  comments,  although  the  statement 
is  correct,  and  the  party  has  no  malicious  motive 
in  the  publication.  Bex  v.  I^eet,  1  B.  &  Aid.  879 : 
19  R.  R.  344. 

It  is  libellous  and  a  misdemeanor  to  publish  in 
a  newspaper  the  depositions  token  before  a 
justice  of  the  peace  on  a  criminal  charge,  before 
the  iHirly  is  tried.  Bcxv.Lee,5E9p.}2S.  S.  I'., 
Bt-x  V.  Fither,  2  Camp.  663  ;  11  B.  R.  799.  And 
sec  Styleg  v.  Nohet,  7  East,  493 ;  Carr  t.  Jfonei, 
3  Smith,  491. 

 Of  Judges  or  Kogiitratw.] — ^An  infor< 

mation  lies  for  a  libel  reflecting  on  the  character 
of  a  justice  of  the  peace.   Aiwn,,  Lofft,  462, 

So,  an  information  will  lie  for  publishing  a 
reflection  on  a  judge  and  jury  for  acquitting  a 
prisoner.  Bex  v.  White,  1  Camp.  859,  n. ;  10 
R.  R.  705,  n. 

An  indictment  will  not  lie  for  words  spoken  of 
a  justice  of  the  peace  in  his  absence.  Rex  v. 
WeU^e,  2  Camp.  142  ;  11  R.  B.  687. 

Slanderous  words  spoken  of  and  to  a  mayor  in 
the  discharge  of  his  office  as  mayor  and  of  him 
in  the  execution  of  his  office,  the  mayor  being 
also  a  magistrate  in  virtue  of  his  office,  are  the 
subject  of  a  criminal  information — per  L^roy, 
C.  J.,  and  Hayes,  J.  Beg.  v.  Rea,  17  Ir.  C.  L.  R. 
584. 

Such  words  are  not  the  subject  of  an  indict' 
ment,  nor,  consequently,  of  a  criminal  informa- 
tion— ^per  O'Brien  and  Fitzgerald,  JJ.  Jb. 
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S«fleetioiii  OIL  Cliaraoter  of  IndiTiduaU.] — 

A  criminal  information  will  be  granted  for  send- 
ing a  letter,  chargiog  the  complainant  with  an 
mmatiiral  crime,  although  in  very  guarded  and 
general  terms,  and  though  the  complainant  does 
not  positiTCly  swear  to  his  innocence.  Hex  v. 
Dennitott,  LofFt,  148. 

A  party  having  been  chai:ged  before  the  coroner 
with  the  crime  of  murder,  a  newspaper,  pending 
the  inquiiy,  published  an  article  Btron^y  reflect- 
ing npon  him  as  a  mnrderer.  Having  been 
conmiitted  for  trial,  he  was  found  guilty  of 
manslaughter,  and  sentenced  to  nine  months' 
imprisonment  with  hard  labour.  Upon  an  appli- 
cation by  him  for  a  criminal  information  for  such 
article,  the  court  declined  to  iutrafere  on  the 
ground  that  there  was  no  personal  malice 
suggested,  and  that  the  artdcle  could  now  ezerdse 
no  prejudicial  influence.  Smith,  varte,  21 
L.  T.  294. 

The  following  words  are  sufficient  to  sustain 
an  indictment  for  libel:  "Why  shonld  T.  be 
surprised  at  anythinf  Un.  W.  does  I  It  she 
chooses  to  entertain  ehe  does  what  veiy  few 
will  do ;  and  she  is  of  course  at  liberty  to  follow 
the  bent  of  her  own  inclining,  by  inviting  all 
expatriated  foreigners  who  crowd  our  streets  to 
her  table,  if  she  thinks  fit."  Gregory  v.  Reg., 
16  Q.  B.  967  ;  15  Jur.  74  ;  6  Cox,  C.  C.  247— 
Ex.  Ch. 

The  court  refused  to  giant  a  criminal  informa- 
tion against  a  bookseller,  for  printing  a  report  of 
the  House  of  Commons,  though  it  reflected  on 
the  character  of  an  individoaL  Rex  v.  WrtgJUt 
8  Term  Bep.  293 ;  4  B.  B.  649. 

 Tendeaey  to  ozeate  Bieaoli  of  tlw  Feaea.] 

— ^A  criminal  information  will  not  be  granted 
against  a  party  tac  sending  a  letter  which,  though 
libellous  a^nst  him  to  whom  it  is  sent,  has  not 
a  tendency  to  create  a  breach  of  the  peace.  The 
remedy  in  such  a  case  is  indictment.  Oiver,  JSse 
parte,*  W.  E.  50. 

The  defendant  was  tried  and  convicted  on  an 
indictment  charging  him  with  having  unlawfully 
and  maliciously  written  and  published  to  a  young 
woman  of  virtuous  and  mod^  character  a  defa- 
matory letter  of  and  concerning  her,  and  of  and 
concerning  her  character  for  virtue  and  modesty. 
The  defendant  having  seen  an  advertisement  for 
a  situation  inserted  by  the  young  woman  in  a 
newspaper,  wrote,  and  sent  to  her  at  the  address 
given,  tne  letter  in  question,  which  contained  a 
propcsal  in  plain  terms  that  she  shonld  surrender 
her  chastity  to  him  for  a  sum  of  money  : — Held, 
that  the  conviction  could  be  sustained,  because, 
under  all  the  circumstances,  the  defamatory 
letter  might  leasonaUy  tend  to  provoke  a  breach 
of  the  peace.  Beg.  y.  Adamt,  68  L.  J.,  M.  C.  1 ; 
22  Q.  B.  a  66 ;  68  L.  T.  908 ;  16  Cox,  C.  C.  644 ; 
63  J.  P.  877. 

 Fuhlioatlon  bylCember  of  Speeoh  in  Par- 
liament.]— A  member  of  the  House  of  Commons 
may  be  convicted  upon  an  indictment  for  a 
libel,  in  publishing  in  a  newspaper  the  report 
of  a  speech  delivered  by  him  in  that  house, 
it  it  contains  libellous  matter,  although  the 
publication  is  a  correct  report  of  such  speech, 
and  is  made  in  consequence  of  an  incorrect 
publication  having  appeared  in  that  and  other 
newspapers.  ^«  v.  Oreevey,  1  M.  &  8.  273  ;  14 
B.  R.  427. 

An  iuformaticm  lies  against  a  member  of  par- 
liament for  publishing  a  speech  in  a  newspaper, 


containing  slanderoos  matter.  Rex  v.  Abingdon 
CLord),  1  Esp.  226 ;  Feake,  236  }  6  B.  B.  783. 

 Of  F<wrign«ni  of  Inportanee.]— Publica- 
tions tending  to  d^frade  and  defame  persons  in 
considerable  stations  of  power  and  dignity  in 
foreign  countries  may  be  treated  as  libels  on  the 
ground  that  they  may  tend  to  involve  this  countiy 
in  disputes  or  warfare.  Jteie  t.  6urdo%  (ZonQ. 
1  Buss.  C.  &  M.  629. 

— —  Of  Dead  Feraou.]— An  indictment  for 
publishing  libellous  matter  reflecting  on  the 
memory  of  a  dead  person,  not  alleging  that  it 
was  done  with  a  design  to  bring  contempt  on  the 
family  of  the  deceased,  to  stir  up  the  hatred  of 
the  king's  subjects  against  them,  and  to  exinte 
his  relations  to  a  breach  of  thepeace,  cannot  be 
supported.  Rew  t.  Topham,  4  Tarn  Bep.  136 ;  2 
B.  B.  343. 

 Holding  np  to  Bidieule.] — An  informa- 
tion held  good,  though  the  matter  published 
merely  held  the  prosecutor  up  to  ridictue.  Bex 
V.  Seitfield,  2  Burr.  985. 

An  information  lies  for  singing  songs  in  the 
streets,  reflecting  on  the  prosecutor's  children, 
with  intent  to  destroy  his  domestic  h^pin^ 
Ih. 

So,  for  printing  an  account  of  a  ludicrous 
marriage  between  an  actress  and  a  married  man. 

Rex  V.  Kinnertley,  I  W.  BL  294. 

 Article  on  Clergy  generally.] — The  court 

will  grant  a  criminal  information  a^inst  the 
publisher  of  a  newspaper  for  a  libel  reflecting  ou 
the  clergy  of  a  particular  diocese,  and  generally 
upon  the  dei^  w.  the  chorch  of  England,  though 
no  individual  prosecutor  was  named,  and  though 
the  libellous  matter  was  not  negatived  on  affi- 
davit :  it  is  sufficient  to  state  the  publication  of 
the  libel  by  the  defendant.  Rex  v.  William, 
1  D.  &  B.  197  ;  6  B.  &  Aid.  695  ;  22  B.  B.  352. 

 From  Imioeent  Kotivet.]  —It  is  no  answer 

to  a  cbai^  of  criminal  publication  of  a  libel  to 
show  that  the  defendant  had  been  fold  that  it 
was  libellous,  and  not  fit  to  be  disseminated 
generally  in  the  neighbourhood,  and  that  he 
printed  it  with  a  view  to  disprove  the  imputation 
of  having  intended  to  promulgate  a  libel  Bex 
V.  Ripley,  4  Dougl.  73. 

 Beport  of  French  Police  as  to  Proseentor.] 

— Qusere,  whether  a  foreigner,  admitted  to  be 
a  gambler,  and  expeUed  from  a  foreign  country 
on  such  a  charge,  and  just  arrived  in  this  coun- 
try, where  he  is  passing  himself  oS  under  a  name 
and  title  to  which  he  is  not  entitled,  can  prose- 
cute for  libel  for  the  mere  publication  of  tiie 
effect  of  such  a  report  honestly,  without  malice, 
and  t<a  the  public  b^efik  Reg.  v.  Labwehere, 
14  Cox,  a  C.  419. 

FabUeation  In  Kewipaper— Liability.]— A 

proprietor  of  a  newspaper  was  answerable  crimi- 
nally as  well  as  civilly  for  misconduct  in  the 
conduct  of  the  paper,  as  for  the  publication  of 
a  libel,  though  he  had  nothing  to  do  with  the 
pubUcatioQ,  and  the  whole  was  c(mducted  by  his 
servants.  Rex  v.  WdUer,  3  Ksp.  21 ;  6  E.  B. 
808. 

The  proprietor  of  a  newspaper  who  is  not  shown 
to  take,  or  who  shows  that  he  did  not  take,  any 
part  in  the  publication,  was  criminally  answev* 
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able  for  a  libel  that  appears  in  it  Jtex  y. 
Alexander,  M.  &  M.  437. 

la  an  indictment  for  libel,  the  proprietor  of  a 
newspaper  is  prima  facie  answerable  for  what 
appears  in  it ;  but  the  presumption  arising  from 
proprietorship  may  be  rebuttal,  and  an  exemp- 
tion established.   :Rex  v.  I'igher,  M.  k  U.  433. 

At  the  trial  of  a  criminal  information  against 
two  defendants  for  a  libel  published  in  a  news, 
paper  of  which  they  were  proprietors,  it  appeared 
that  each  of  them  managed  a  different  depart- 
ment of  the  newspaper,  but  that  the  duty  of 
editloK  what  was  called  the  literary  department 
was  left  by  them  entirely  to  an  editor  whom 
they  had  appointed,  named  Q.  The  libel  in 
question  was  inserted  in  the  paper  by  G.  without 
the  express  authority,  consent,  or  knowltxlge  of 
the  defendants.  The  judge  having  directed  a 
verdict  of  guilty  against  the  defendants :— Held, 
that  there  must  he  a  new  trial,  for  npon  the  true 
constmctlon  of  6  ft  7  Vict  c  96,  e.  7,  the  libel 
was  published  without  the  defendaiit's  authority, 
consent,  or  knowledge,  and  It  was  a  question  for 
the  juty  whether  the  publication  arose  from  any 
want  of  due  care  and  cantion  on  their  part. 
Jteg.  V.  Sellmiok,  47  L.  Q.  B.  36  ;  3  Q.  B.  D. 
60 ;  87  L.  T.  530  ;  36  W.  B.  144 ;  18  Cox,  0.  C. 
650. 

On  the  trial  of  a  criminal  information  for  libel 
against  the  proprietors  of  a  newspaper,  it  ap- 
peared that  the  defendants  had  appointed  an 
editor  with  general  authority  to  conduct  the 
paper,  and  left  it  entirely  to  his  discretion  what 
should  be  inserted  therein,  and  that  snch  editor 
had  inserted  the  libel  in  question  without  the 
knowledge  or  express  authority  of  the  defen- 
dants. The  jury  found  the  defendants  guilty. 
On  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence,  and  of  mis- 
direction : — Held,  that  the  general  authority 
given  to  the  editor  was  not  per  se  evidence  that 
the  defendants  had  authonsed  or  consented  to 
the  publication  of  the  libel,  within  the  meaning 
(if  6  ft  7  Vict  c.  96,  B.  7  ;  and  that  as  the  learned 
judge  at  the  trial  luid  summed  up  in  terms  which 
miglit  have  led  the  jury  to  suppose  that  it  was, 
nnd  the  jury  had  apparently  given  their  verdict 
on  that  footing,  there  must  be  a  new  trial.  Jt^g. 
V.  ffolbrook,  48  L.  J.,  Q.  B.  113  ;  4  Q.  B.  D.  42  ; 
39  L.  T.  536 ;  27  W.  E.  313  ;  14  Cox,  C.  C.  185. 

On  the  trial  of  two  persons  on  an  indictment 
for  publishing  blasphemous  libels  in  a  certain 
print  or  paper,  on  which  their  names  were  given, 
one  as  printer,  the  other  as  publisher — proof  of 
their  identity  wfth  the  penona  whose  names 
were  so  given,  or  any  evidence  merely  connect- 
ing them  with  the  paper,  held  not  sufficient  to 
fix  them  with  liability.  The  7tb  section  of  the 
Libel  Act  (6  ft  7  Vict  c.  76),  being  held  to  apply, 
and  to  require  evidence  that  they  pnbhshea  the 
libels,  and  not  merely  the  papers  in  which  they 
were  contained.  Evidence  that  one  of  them 
published  the  paper  held  sufficient  primft  facie 
case  as  against  him,  without  any  express  evi- 
dence that  he  knew  of  the  libels.  But  express 
evidence  as  to  the  other,  that  he  was  editor,  held 
not  sufficient,  without  evidence  that  he  directed 
the  insertion  of  the  libel  Seg.  t.  Samay,  16 
Cox,  C.  C.  231 J  Cab.  ft  E.  126, 

The  defendant  first  tried,  having  originally 
published  the  paper,  and  having,  alter  he  had 
ceased  to  be  ostensibly  connected  with  it,  con- 
tinued to  allow  it — knowing  its  character — to  be 
published  on  his  premises,  by  a  person  in  his 
empby,  but  who  was  allowed  (in  oonsideration 


of  a  reduction  of  salary)  to  carry  on  there  a 
business  of  his  own  as  bookseller  and  newspaper 
publisher — the  defendant  being  occasionally  on 
the  premises,  and  knowing  that  the  paper  was 
sold  there,  though  not  proved  to  have  had  know- 
ledge of  any  ^rticular  numbers  or  articles  In 
It,  and  not  being  shown  to  have  had  otherwise 
any  connection  with  it  during  the  publication 
of  the  libels : — Held,  that  though  there  was  a 
prim&  facie  case  against  him,  yet  there  was  also 
a  case  in  answer  to  it,  under  the  provisions  in  the 
Libel  Act,  on  which  the  jury  might  well  acquit 
him.  Beg.  t.  Bradlaugh,  16  Cox,  0.  C. 
217. 

- — ■  Direetort  and  Signatoriss  to  Articles.]— 

A  limited  company  having  printed  a  newspaper 
containing  a  libel  for  another  limited  company, 
who  published  the  same : — HeM,  that  in  the 
absence  of  evidence  of  knowledge  of  the  contenta 
of  the  newspaper  the  directors  of  the  former 
company  and  the  signatories  to  tlie  articles  of 
association  of  the  latter  company  were  wrongly 
convicted.  Reg.  v.  Judd,  37  W.  B.  143.  S.  P., 
Seg.  T.  Allitm,  69  L  T.  933 :  16  Cox,  C.  C.  659 : 
53  J.  P.  216. 

Wife  against  Hnsband.] — A  wife  could  not 
before  and  cannot  since  the  Married  Woman's 
Property  Act  take  criminal  proceedings  against 
faerhusbandfordefamato^libel.  JtLg. v. London 
Cbrporatim,  55  L.  J.,  M.  C.  118;  16  Q.  B.  D. 
772 ;  54  L.  T.  761 ;  34  W.  B.  644  ;  16  Cox,  0.  C. 
81  ;  50  J.  P.  614. 

2.  Pbocedube. 
a.  Prqllmlnary  Step*. 

Newspaper  libel— Fiat  of  PnhUe  Prosseator 
— Discretion.^ — When  the  Director  of  Fnbho 
Prosecutions  in  Eoi^and  has  refused  to  grant  his 
Sat  under  44  ft  45  Vict.  c.  60,  s.  3,  for  a  criminal 

prosecution  against  the  proprietor,  &c.,  of  a 
nen'spaper  for  a  libel  published  therein,  the  high 
court  of  justice  has  no  power  to  interfere,  the 
matter  being  left  by  the  enactment  entirely  to 
his  discretion.  Hubert,  Eai  parte,  16  Cox,  C.  C. 
166  ;  47  J.  P.  724. 

Fiat  not  neoessary  for  Criminal  InformatlonB.] 

— An  application  upon  the  part  of  the  proprietor 
of  a  ncwiipaper,  defendant  in  a  criminal  informa- 
tion for  ubel,  to  quash  the  information  on  the 
ground  that  the  fiat  of  the  Director  of  Public 
Prosecutions  had  not  been  obtained,  the  point 
not  being  here  taken  on  the  argument  of  the 
rule,  was  dismissed,  and  held  that  in  such  a  case 
the  fiat  is  not  required.  Heg.  v.  Yates,  52  L.  J  , 
Q.  B.  778  ;  11  Q.  B.  D.  750  ;  15  Cox,  C.  0.  272. 
S.  P.,  YiUcM  T.  Reg.,  54  L.  J.,  Q.  B.  258  ;  14 
Q.  B.  D.  648  ;  52  L.  T.  305  ;  33  W.  R.  482  :  49 
J.  P.  436— C.  A. 

Snffleieney  of  Fiat  —  Omission  of  Kamei  of 
Defendants.]— The  fiat  of  the  Director  of  Public 
Prosecutions  had  been  granted,  under  s.  3  of  the 
Newspaper  Libel  Act  1881,  against  the  "  editor  " 
of  the  newspaper  in  question  without  naming 
him  :— Held,  by  the  majority  of  the  conrt,  that 
such  fiat  was  b>td,  and  that  the  conviction 
should  be  quashed.   Reg.  v.  Jvdd.  37  W.  B.  148. 

In  order  to  support  an  indicMuent  test  un- 
lawfully writing  and  publishing  a  libel  in  a 
newspaper,  it  is  necessary  that  the  fiat  of  the 
Public  Proaecntor,  required  by  s.  3  of  the  News- 
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paper  Libel  and  Registration  Act,  1881,  should 
mention  by  name  every  person  against  whom 
the  prosecution  is  authorised  to  be  instituted 
sufficiently  to  identify  him.  Where,  therefore, 
the  editor  and  manager  of  a  nevrapaper,  certain 
of  the  Bignatories  to  the  articles  of  association  of 
an  association  in  which  the  proprietorship  of  the 
paper  was  vested,  and  the  directors  of  a  limited 
company  incorporated  under  the  Companies 
Acts,  which  company  merely  printed  the  paper, 
had  been  convictetl  of  unlawfully  writing  and 
publishing  a  libel  in  such  paper  ;  and  the  fiat  of 
the  Public  Prosecutor  omitted  to  mention  the 
names  of  any  of  the  defendants,  merely 
authorising  the  prosecution  o£  the  "  publisher, 
editor,  or  printer"  of  the  paper: — Held,  that 
the  fiat  onght  to  liave  mentioned  the  name  of 
every  person  against  whom  the  prosecution  was 
intended  to  have  been  allowed ;  and  that  it  is 
the  duty  of  the  Public  Prosecutor  to  ascertain 
the  persons  whom  it  is  intended  to  prosecute 
before  granting  his  fiat.  Jieg.  v.  Alliwn,  69 
L.  T.  933 ;  16  Cox,  C.  C.  659  ;  5S  J.  P,  216. 

 Liability  of  Printw.]— S.  3  of  the  News- 
paper Libel  and  Registration  Act,  1881,  does  not 
auuiorise  the  granting  of  a  fiat  by  tho  Public 
Prosecutor  in  respect  of  the  printer  of  a  paper. 
lb. 

Order  of  Jodgo  allowing  ProMontlon — Ap- 
peal.]— An  order  of  a  judge  at  chambers  on  an 
application  under  s.  8  of  the  Law  of  Libel  Amend- 
ment Act,  1 to  allow  a  criminal  prosecution  to 
be  commenced  against  the  proprietor  of  a  news- 
paper, is  a  decision  in  a  cnminal  cause  or  matter, 
and  no  appeal  lies  therefrom  to  the  divisional 
court.  Pulbrooh,  Ex  parte,  61  L.  J.,  M.  C.  91 ; 
[1892]  1  Q.  B.  86  ;  66  L.  T.  169 ;  40  W.  B.  176 ; 
17  Cox,  C.  C.  464  ;  66  J.  P.  293. 

JnstieM — Warrant— Bail.] — A  justice  of  the 
peace  out  of  sessions,  before  information  filed  or 
indictment  found,  has  jurisdiction  in  the  first 
instance  to  issue  his  warrant  to  apprehend  a 
party  charged  on  oath  with  publishing  a  libel, 
and  to  require  him  to  find  bail ;  and,  in  default 
of  sureties,  to  commit  him  to  prison  to  abide  his 
trial.  Sutt  f .  Cnnant,  4  Moore,  196;  1  Br.  ft  B. 
£48  ;  Qow.  84  ;  21  R.  B.  716. 

Ih  £[ldl0tlll6Ilti 

InniundOM.1 — An  indictment  that  the  defen- 
dant printed  and  published  a  libel  of  and  con- 
cerning B.  0.,  the  prosecutor,  according  to  the 

tenor  and  effect  follovring,  viz.,  "B.  0.  of  0. 
(meaning  the  said  B.  O.),  game  and  rabbit  de- 
stroyer, and  bis  wife  (meaning  Charlotte,  the 
wife  of  the  said  H.  0.).  the  seller  of  the  same  In 
country  and  town,"  is  bad  for  want  of  innuendoes 
or  averments  showing  that  the  words  alleged  to 
be  defamatory  charged  an  indictable  offence,  or 
had  reference  to  the  calling  of  the  prosecutor. 
Meg.  v.  Tatet,  12  Cox,  C.  C.  233. 

In  an  indictoicnt  for  a  libel  against  W.  S.,  an 
onuBSion  to  allege  that  the  defendant  published 
it  of  and  ctmceming  W.  S.,i8  not  supplied  by  its 
being  alleged,  in  the  introducto^  part, "  that 
the  defendant  intended  to  vilify  W.  S.,he  having 
been  mayor  oiE,&c.,  and  to  cause  it  to  be  believed 
that  as  snch  mayor  he  had  practised  corrnptiou, 
and  been  guilty  of  abuse  in  respect  to  granting 
a  licence  to  one  J.  L.,  to  retaU  beer,"  and  con- 
cluding "  to  the  injury  and  disgrace  of  W.  S. "  ; 


although  the  innuendoes  pointed  the  different 
parts  of  the  libel  to  W.  S.  and  to  J.  L.  and  t<i 
granting  the  licence.  Mex  v.  Martden,  4  M.  &  8. 
164  ;  16  B.  R.  429. 

How  tar  an  innuendo  or  an  averment  is  or  is 
not  necessary  to  support  a  c^rge  of  a  libel,  con- 
sisting in  opprobrious  words  or  signs,  see  Home 
V.  Bex,  4  Bro.  P.  C.  368. 

Hiat  Libel  was  eoneeming  Proseontor.] — An 

indictment  for  libel  stating  that  the  defendant, 
intending  to  defame  B.,  published  a  libel  contain- 
ing false  and  scandalous  matters  of  and  concern- 
ing B.,  that  is  to  say  :  No  lady  would  admit  to 
her  society  such  a  crack-brained  scamp  as  B. 
(meaning  the  said  B.),  shows  sufficiently,  without 
more  formal  introduction,  that  the  libel  was  of 
and  concerning  B.  Gregory  v.  Reg.,  15 
Q.  B.  957  ;  15  Jur.  74  ;  5  Cox,  C.  C.  217— Ex. 


Calonlated  to  provoke  a  Breaeh  of  the  Feaee.] 

— In  an  indictment  for  a  libel  reflecting  on  the 
prosecutor  in  bis  profession  as  a  solicitor,  and 
which  has  been  addressed  and  sent  to  him  only, 
it  must  be  alleged  to  liave  been  written  and  sent 
with  intent  to  provoke  the  prosecutor  to  a  breach 
of  the  peace,  and  not  with  an  intent  to  injure 
him  in  his  profession.  S^g.  v.  Wegener,  2  Stark. 
245  :  19  R.  R.  712. 

Where  a  defendant  writes  and  composes  alibel 
in  one  county,  with  an  intent  to  publish,  and 
afterwards  publishes  It  in  another,  he  may  be 
indicted  in  either.  Bex  t.  Burdett,  4  B.  ft  Aid. 
95. 

Sedition.] — An  indictment  for  sedition  alleged 
"  that  the  defendant,  amongst  other  words  and 
matter,  uttered  the  words  and  matter  following,''' 
and  then  set  out  several  sentences  as  thon^ 
they  had  been  uttered  continnously.  The 
evidence  showed  that  they  had  not  been  so 
uttered,  but  that  the  sentences  had  been  selected 
from  different  parts  of  the  speech,  otber  matter 
intervening  between  them : — H^d,  that  there 
was  no  -variance,  and  that  if  any  portions  of  the 
speech  omitted,  varied,  or  controlled  the  sense  of 
those  parts  that  were  set  out,  the  onus  was  upon 
the  defendant  to  show  it.  Beg.  t.  Cretoe,  3  Cox, 
C.  C.  123. 

Where  an  indictment  contained  counts  for 
sedition,  attending  a  seditious  meeting  and  a 
not,  the  court  refused  to  quash  the  indictmmt, 
or  compel  the  counsel  for  tbe  proseention  to  elect, 
although  the  judgment  on  the  last  connt  might 
be  different  from  that  upon  the  others.  Sea,  v. 
Fusgell,  3  Cox,  C.  C.  291. 

The  words  set  out  in  an  indictment  for  sedition 
were  these,  "  if  the  Queen  neglects  to  recognise 
the  people,  then  the  people  must  nc^Jecttoreoog- 
nise  the  Queen."  It  was  proved  th&t  the  word 
"foi^"  was  used  in  both  instances,  and  not 
"  neglect "  : — Held,  to  be  a  fatal  variance  as  far 
as  that  sentence  was  concerned,  and  that  the 
passage  must  be  atmcsk  out.  Ih. 

Ho  AvenniBiit  that  Ubel  "nalieiouly"  pa]»- 

lished.] — ^In  an  indictment  chaining  the  o^noe 
of  publishing  a  defamatory  lib^  which  is  dealt 
with  by  8.  4  of  the  Libel  Act,  1843,  it  is  un- 
□ecessaiy  to  aver  that  the  hbel  was  "  mahcioasly  " 
published.  The  section  does  not  create  or 
describe  the  offence  in  question,  but  merely 
en joins  the  character  the  punishment  which  u 
to  follow  upon  conTiction.  Reg.  t.  ibauUno  64 
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L.  J.,  M.  a  138  {  [1896]  1  Q.  B.  758 ;  IS  B.  192 ; 
72  L.  T.  301  ;  43  W.  B.  495  ;  18  Cox,  0.  0.118— 

"C.  C.  R. 

Immaterlftl  AT«nn«nt  —  Appolntmeat  of 
Sireeton.] — Upon  tb«  trial  of  an  indictment  for 
publishiDg  a  libel  upon  the  directors  of  a  com- 
pany, it  is  not  necessary  to  prove  that  tlie  prose- 
'Outors  were  the  de  jure  directors  of  the  company, 
and  properly  appointed  as  such,  it  being  ad- 
mitted that  they  were  the  acting  directors,  and 
the  libel  being  published  upon  them  as  such 
acting  directors :  the  averment  that  they  were 
directotB  is  an  immaterial  averment.  Meg.  v. 
BoaUr,  67  L.  T.  854 ;  17  Cox,  C.  C.  689 ;  66 
J.  P.  792. 

Kotion  to  Quash.] — ^An  Indictment  for  libel 
was  framed  under  ss.  4  and  5  of  €  7  Vict.  c.  96, 
whereas  the  defendant  was  only  committed  under 
s.  6  of  that  act.  Hie  judge  refused  to  quash  the 
indictment,  but  quashed  so  much  of  it  as  pur- 
ported to  charge  the  defendant  under  b.  4.  Meg. 
V.  Felbermann,  61  J.  P.  168. 

o.  InformAtion. 

Wliftt  V«eeHai7  to  State  In  Gha^.]— An  in- 
formation for  a  libel  need  not  chaise  the  offence 
to  have  been  committed  vi  et  armis,  or  allege 
that  the  libellous  matter  is  false.  Rex  v.  Burks, 
7  Tenn  Rep.  4  ;  4  R.  R.  365. 

A  criming  information  for  libel  in  one  count 
disclosed  the  publication  of  the  following  words  : 
"  We  have  no  doubt  sufficient  information  will 
be  obtained  for  a  strong  case  to  lay  before  the 
home  secretary,  to  enable  that  functionary  to 
cause  it  to  be  intimated  to  the  suspected  party 
that  his  presence  here  can  be  dispensed  with,  as 
Car  as  it  may  be  attended  with  danger  to  him- 
self " : — He^,  that  the  words  did  not  support  an 
innuendo  which  alleged  t^e  meaning  to  be  that 
"  the  prosecutor  was  suspected  of  having  com- 
mitted some  crime  which  would  bring  his  life 
into  danger  from  the  laws  of  England;"  and 
that  the  count  was  bad.  Reg.  v.  BenfiAA^  16 
<i.  B.  975,  n. ;  5  Cox,  C.  C.  252. 

An  introductory  averment  in  an  information 
that  outrages  had  been  committed  in  and  in  the 
neighbourhood  of  K.,  is  divisible  :  so  that  it  need 
not  be  proved  that  they  were  committed  in  both 
places ;  and  fourteen  or  fifteen  miles  from  K. 
may  be  considered  in  the  netghhonrhood.  Bax 
T.  Suftofl,  4  M.  &  S.  632. 

When  granted.]— A  criminal  information  does 
not  lie  against  a  party  who  has  accused  by  letter 
a  post-mistress  of  opening  letters  and  tampering 
with  them  ;  there  must  be  some  special  circum- 
stances to  entitle  the  applicant  to  that  extra- 
ordinary remedy.  The  proper  remedy  is  by  in- 
dictment DU^Jeftnt  (Pott-mit^reti),  Esb  parte, 
52  J.  P.  364.  .r-  . 

To  repeat  a  malignant  society  scandal,  al- 
though with  no  intent  to  injure  any  person  in 
particular,  is  sufficient  to  support  a  criminal 
information.  Beg.  v.  The  World,  13  Cox,  C.  0. 
305. 

Criminal  information  will  not  be  granted, 
where  the  attacks  complained  of  have  been 
caused  by  intemperate  language  in  publications 
by  party  complaining  though  such  publications 
arose  from  inquiries  made  in  pursuance  of  his 
duty.  Therefore,  where  a  clergyman  hnd,  in  the 
courae  of  inquiries  as  to  certain  charities  in  his 
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parish,  published  pamphlets  reflecting  in  no 
measured  language  upon  the  character  of  bib 
opponents,  the  court  discharged  a  rule  which  he 
had  obtained  for  a  criminal  information,  in 
respect  of  certain  attacks  made  upon  him  by  way 
of  recrimination;  but  intimated  tluit  if  the 
attaclm  were  renewed,  a  criminal  information 
would  be  granted.  Beg.  v.  Sail,  1  Cox,  C.  0 
344. 

 Beaolntioni  of  a  Vestry.] — Two  resolutions 

of  a  vestry  were  signed  by  the  chairman,  the  first 
imputing  sacrilege  and  felony  to  the  rector  in 
appropriating  church  property  ;  the  second,  that 
it  was  not  intended  to  impute  sacrilege  and 
felony  r — Held,  no  ground  for  a  rule  for  criminal 
information  against  the  chfurman.  Boaktm,  Eee 
parte^  7  Cox,  C.  0. 16. 

 Libel  upon  Deoeaaed  Foreigners— Appli- 

oaut  roaident  Abroad.] — Upon  application  for 
leave  to  file  a  criminal  foformation  in  respect  of 
a  libel  upon  a  deceased  foreign  nobleman  made 
by  his  representative  who  was  not  resident  in 
this  country  : — Held,  that  the  court,  in  the  exerw 
cise  of  its  discretion,  must  reject  the  applicatiim, 
for  the  rule  to  be  collected  from  the  modem 
decisions  is  that  a  criminal  information  for  libel 
can  only  be  granted  at  the  suit  of  persons  who 
are  in  some  public  office  or  position,  and  not  at 
the  suit  of  private  persons.  Reg.  v.  Labmchere, 
53  L.  J.,  Q.  B.  362  ;  12  Q.  B.  D.  320  ;  60  L.  T. 
177  ;  32  W.  R.  861 ;  15  Cox,  C.  C.  415  :  48  J.  P. 
165. 

Held,  also,  that  the  fact  that  the  applicant 
does  not  reside  in  this  country  is  a  strong  reason 
for  rejecting  such  an  application.  Semble,  that 
an  application  for  a  criminal  information  for  a 
libel  upon  a  deceased  person,  made  by  his  repre- 
sentative, wiU  not  be  granted,  lb. 

Sedition — Certain^.] — ^Where  an  information 
alleged  that  the  defendant,  intending  to  insinuate 
and  cause  it  to  be  believed  that  divers  liege  sub- 
jects of  the  king  had  been  inhumanly  cut  down, 
maimed,  and  killed,  by  certain  troops  of  the  king, 
unlawfully  and  maliciously  published  a  libel  of 
and  concerning  the  government  of  this  realm.and 
of  and  concerning  the  troops,  and  the  only  innu- 
endo in  the  libel  was  applied  to  the  word 
"dragoons,"  meaning  the  troops  of  the  king, 
and  meaning  thereby  that  divero  liege  subjects 
of  the  king  had  been  inhumanly  cut  down  and 
killed  by  fiie  said  troops  of  the  king : — Held,  on 
arrest  of  judgment,  that  this  was  sufficiently 
certain,  without  de&iing  what  particular  troops 
were  meant.  Sex  v.  Burdett,  4  B.  ft  Aid.  314; 
23  R.  R.  284. 

Upon  an  information  against  a  defendant  for 
a  libel,  for  that  he,  wickedly,  maliciously,  and 
seditiously,  did  write  and  publish,  a  certainfalse,  ■ 
scandalous,  and  seditious  libel  "of  and  concern- 
ing his  majesty's  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and 
effect  following  (setting  forth  the  libel  ver- 
batim) :  the  words  "  of  and  conoerning "  are  a 
sufficient  introduction  of  the  matter  contained 
in  the  libel,  and  a  sufficient  averment  that  it 
was  written  of  and  concerning  the  king's  govern- 
ment and  the  employment  of  his  troops.  Bex 
V.  Hoiue,  Cowp.  672. 

One  Libel  against  Two  Persons.]— Informa- 
tion held  good  for  publishing  a  libel  against  tw« 
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, persons,  when  the  publishing  was  one  single 
offence.   Sex  v.  Bmjield,  2  Burr.  983. 

Where  Beveral  persons  were  charged  iu  the 
same  information,  it  was  held  good,  the  offence 
arising  oat  <A  one  joint  act  To. 

Affldavita  Veeeuary  for  Application.] — It  is  an 

invariable  rule  not  to  grant  an  information  for  a 
libd,  without  an  excnlpatoiy  affidavit,  unless 
where  the  party  libellea  is  abroad  at  a  great 
distance,  or  the  sabject-matter  of  the  charge  is 
general  imputation,  or  an  accusation  of  criminal 
language  held  in  parliament  Sea:  v.  Haiwell, 
1  Dongl.  387. 

It  is  a  general  role  that  the  conrt  will  not  grant 
an  information  for  a  private  libel,  charging  a 
particular  offenoe,  unless  the  prosecator  will 
deny  the  charge  upon  oath.  Meas  v.  MUet,  1 
Uougl.  28i. 

An  affidavit  to  found  a  motion  for  a  criminal 
information  for  a  libel  must  distinctly  negative 
the  charge,  unless  the  party  libelled  is  abroad, 
or  the  charge  is  general.  Hex  v.  Wright,  2  Chit. 
162. 

Although  a  party  {^plying  for  a  criminal  infor- 
mation must  show  himself  to  be  an  innocent 
party,  yet  the  court  made  a  rule  absolute  for 
such  information  against  the  publisher  of  a  libel, 
which  affected  several  parties,  notwithstanding 
that  the  character  of  t^e  person  principally 
attacked,  and  on  whose  affidavitthe  role  nisi  bad 
been  obtained,  was  impeached  on  showing  cause. 
Beg,  V.  Gregory,  1  F.  &i  D.  110 ;  8  A.  ft  £. 
907. 

A  rule  nisi  for  a  criminal  information  for  a 
libel  was  discbaified,  on  an  affidavit  made  by  a 
person  who  swtne  to  the  truth  of  the  libel.  This 
person  was  indicted  for  perjury ;  the  bill  was 
found,  and  he  absconded.  It  appeared  from  the 
^davits  of  several  persons  that  the  former 
affidavit  was  entirely  nntme.  The  court,  under 
these  circumstances,  granted  another  rule  nisi 
for  a  criminal  information,  and  made  it  absolute. 
Mam  T.  Eve,  I  &  P.  229 ;  6  A.  ft  B.  780  ;  2  H. 
ft  W.  460. 

Wlun  Blglit  to  InftomatiMi  TorlUtad.}— On  a 

motion  for  a  criminal  information  for  a  libel  im- 
pogning  the  conduct  of  a  jury,  it  appeared  that 
the  fon^oan  had  pnbliabeda  letter  commenting 
in  violent  terms  on  the  alleged  libel,  and  that, 
before  puUicaUon,  he  communicated  a  copy  to 
the  other  jurymen.  The  letter  was  signed  by 
the  foreman  "  for  self  and  fellows ; "  and  it 
appeared  to  the  court  that  the  affidavits  afforded 

K)und  for  believing  that  some  of  the  jurymen 
ew  of  the  foreman's  intention  to  publish  the 
letter  early  enough  to  lune.  given  him  notice  of 
their  dissent  from  his  doing  so,  whi^  they  had 
not  done : — Held,  that  neither  were  these  jury- 
mea,  nor  was  the  foreman,  entitled  to  the 
criminal  information.  Seg.  v.  Laioson,  1  Q.  B. 
486  ;  1  O.  ft  D.  16  ;  10  L.  J.,  Q.  B.  ITS  ;  6  Jur. 
S87. 

If  a  party  who  has  been  libcQled  puts  him- 
self into  communication  with  the  libeller,  for 
the  purpose  of  retorting  upon  or  obtaining 
redreaa  from  him,  the  court  will  not  grant  a 
criminal  information.  Seavderh,  Ese  parte,  7 
Jur.  373. 

The  court  will  not  saadion  applications  for 
criminal  informations  in  cases  of  alleged  libel,  if 
resorted  to  for  the  purpose  of  extorting  an 
apology.  ^  World,  18  Cox,  C.  C. 
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d.  JnatiOoatioii— :Trath  of  Ubal* 

Admissibility  of  Sridonoe.]— Before  6  ft  7 

Vict  c.  96,  8.  6,  where  a  libel  miputed  to  others 
the  commission  of  an  indictable  offence,  evidence 
of  the  truth  of  it  was  inadmissible.  Sex  v.  Sur- 
dett,  4  B.  &  Aid.  96  ;  22  R.  R.  B39. 

Where  an  information  for  a  libel  stated  that 
certain  transactions  took  place,  and  that  the 
libel  was  published  of  and  concerning  them, 
and  then  set  out  the  libel  as  referring  to  them, 
and  the  prosecutor,  at  tiie  trial,  gave  general  proof 
of  such  transactions,  to  support  the  introductory 
part  of  his  pleading,  the  defendant  was  not 
thereby  authorised  to  give  evidence  ct  the 
articular  history  of  those  transactions,  bo  as  to 
ring  into  issoe  the  truth  or  falsehood  of  the 
libel.  Rex  v.  Orant,  3  N.  ft  M.  106  ;  6  B.  ft  Ad. 
1081. 

Where  a  defendant  in  an  information  for  a. 
libel  has  pleaded  the  truth  of  the  charges  under 
6  ft  7  Vict  c.  96,  B.  6,  evidence  is  not  ndmiariMe 
in  support  of  the  plea  that  the  same  t^uuges  had 
been  previously  published  within  the  kntmledge 
of  the  prosecutor,  and  that  he  had  not  taken  legal 
proceedings  against  the  publisher.  Bsg.  v.  Nex^ 
man,  Dears.  C.  C.  85  ;  1  ICl.  A;  Bl.  268  ;  3  Car.  fc 
K.  252  ;  22  L.  J.,  Q.  E.  156  ;  17  Jur.  617. 

Where  a  plea  of  justification  contains  seveial 
charges,  and  the  prosecutor  replies  generally,  de- 
nying the  whole,  the  prosecutor  is  -  entitled  to 
aveiSict  unless  the  defendwit  proves  to  the 
satisfaction  of  the  jury  the  truth  of  all  the  ma- 
terial allegations  ;  and  if  the  defendant  fails  to 
prove  the  truth  of  all  the  matters  charged,  it  is 
no  ground  for  a  new  trial  that,  with  respect  to 
some  those  upon  which  the  jury  gave  a  vcixlict 
against  the  defendant,  their  finding  was  against 
the  weight  of  the  evidence.  Ih. 

Bot  the  court,  in  pronouncing  sentence,  is  to 
consider  the  evidence  on  the  one  side  and  on  the 
other,  and  to  form  their  own  conclusion  whether 
the  guilt  of  the  defendant  is  aggravated  or  miti- 
gated by  the  plea,  and  1^  the  evidence  given  to 
prove  or  disprove  the  same.  Ih. 

Affidavits  showing  the  grounds  upon  which 
the  defendant  proceeded  in  pleading  certain  alle- 
gations in  a  plea  of  justiftcation,  in  support  of 
which  no  evidence  was  given  at  the  trial,  are 
receivable  in  mitigation  oif  punishment,  but  not 
as  proving  the  troth  of  the  aJlegatlDns.  lb. 

If,  in  an  information  for  a  libel,  the  plea  states 
that  the  prosecutor,  who  had  been  a  Dominican, 
had  earned  the  reputation  Of  a  scandalous  friar, 
a  witness  for  the  defendant  may  be  asked  as  to 
the  prosecutor's  moral  character.  lb. 

On  the  trial  of  an  indictment  for  libel ;  the 
libel  being  that  the  prosecator  was  ooeof  a  gang 
of  card-sharpers,  innuendo,  that  he  cheatS  at 
cards,  and  the  plea  stating  specific  instances  of 
card-sharping,  or  cheating  at  cards,  and  also 
that  he  confederated  with  others  for  the  pur- 
pose of  playing  and  cheating  at  cards,  and  did 
so  play  and  cheat  at  various  places Held, 
that  it  was  snffident  to  prove  the  plea  in  sub- 
stance, and  that  it  was  so  proved,  the  jury 
iioding  that  in  two  instances  the  plaintiff  dn' 
cheat  at  cards,  and  that  he  did  confederate 
with  the  other  persons  for  the  purpose  of  so 
playing  as  alleged  ;'  and  that  it  was  not  neces- 
BBiy  to  prove  other  instances  alleged.  Beg.  v. 
XofoHcAer^  14  Cox,  C.  C.  419. 

Words  fpokn  of  Xaglatiato^— He  court 
refused  to  oet  aside  a  plea  <tt  joitlfioatioia ' 
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plca^led  to  counts  of  a  criminal  information  for 
words  spoken  of  and  to  a  person  acting 
magisterially,  leaving  the  party  to  demur  if  he 
thought  fit.    lieg.  V.  Itc'i,  y  Cox,  C.  C.  401. 

Seditiou  Lilel.] — The  special  pica  of  jnstifi- 
cfttion  ffiven  by  6  &  7  Vict.  c.  96,  s.  6,  cannot  be 
)>Ieiided  to  an  indictment  for  a  seditious  libel. 
Jlfg.  V.  Duffy,  2  Cox,  0.  0.  45. 

Vot  a  Snltjaet  of  Inqniiy  Iwlbre  Kagiitrate.] 

— Upon  an  information  for  maliciously  publish- 
ing a  defamatory  libel  under  the  6th  section  of  6 
&  7  Vict.  c.  yn,  the  magistrate  hasnojuriadiction 
to  receive  evidence  of  the  truth  of  the  libel, 
inasmuch  as  his  function  is  merely  to  determine 
whether  there  is  such  a  case  against  the  accused 
as  ought  to  be  sent  for  trial,  and  a  defence 
based  upon  the  truth  of  the  libel  under  s.  6  of 
the  act  can  only  bo  inquired  into  at  the  trial 
upon  a  special  plea  framed  in  accordance  with 
the  terms  of  that  section.  The  province  of  a 
mf^istrate  upon  a  preliminary  inquiry  into  a 
charge  of  on  indictable  offence  discussed.  Itfg. 
V.  f:ardfK.  49  L.  J.,  M.  C.  1  ;  5  Q.  B.  D.  1 ;  41 
L.  T.  504  ;  28  W.  K.  133 ;  14  Cox,  0.  C.  SB9  ;  44 
J.  P.  119. 

Upon  an  application  for  a  criminal  informa- 
tion against  the  proprietor  of  a  newspaper  for 
publi&ng  a  seditroos  libel,  eridence  was  teudercd 
under  the  44  &  45  Vict.c  60,  s.  4,  of  the  truth  of 
the  libel,  and  that  it  was  for  the  public  benefit 
that  it  should  be  published.  The  maiiistratc 
refused  to  receive  such  evidence.  Upon  an  ap- 
plication to  the  Qnccn's  itench  Division  for  a 
conditional  order  for  a  mandaraua  to  compel 
the  mBgistrate  to  receive  the  evidence  so 
tendered Held,  that  no  such  matters  could 
be  given  in  evidence  at  the  trial,  and  that 
therefore  the  magistrate  was  right  in  refusing 
to  admit  the  evidence  at  the  preliminary 
inquiry.  O'Brien,  Eb  parte,  12  L.  B.,  Ir.  29  ; 
16  Cox.  C.  C.  180. 

On  the  hearing  of  a  charge  before  justices  of 
maliciously  publishing  a  defamatoiy  libel,  the 
jnstices  procee<led  under  G  &  7  Vict.  c.  96,  s.  6, 
to  hour  evidence  of  the  falsehood,  and  also  of 
the  truth  of  the  libel :  —Held,  that  they  had  not 
jurisdiction  to  hear  this  evidence,  and  that  the 
defendant  then  swearing  as  to  the  falsehood  of 
the  libel,  imd  on  which  he  was  afterwards  in- 
dicted for  perjury,  was  inmaterial  to  the  issue 
before  the  justices,  and  that  the  evidence  ought 
not  to  have  been  given.  Reg.  v.  Tvwmcnd,  4  F. 
&  P.  1089 ;  10  Cox,  C.  C.  366.  See  Beg.  v. 
Ftoteert,  44  J.  P.  S77. 

«.  Trial. 

BaflweSS  Oeo.  8,  e.  60.] — Before  this  statute, 
on  the  trial  of  an  indictmimt  for  a  libel,  the  only 
questions  for  the  jury  were  the  fact  of  pubtiah- 

ing,  and  the  truth  of  the  innuendoe.  Bex  v.  <S!;. 
A»auh  {Dcan\  3  Term  Rep.  428,  n.  8.  P.,  .fitw 
v.  iKrtAtfM,  3  Term  Bep.  428  ;  Bex  v.  Shirley,  4 
Dougl.  73.  See  contra,  Bex  t.  Suit,  5  Term 
Bep.  443  ;  Bex  y.  Wood/ail,  6  Burr.  2667. 

Elbet  of  88  Om.     «.  60.1— The  atatnta  has 

not  taken  from  the  court  tlie  power  of  pro- 
nouncing a  paper  to  be  a  libel  when  it  is  such  on 
the  face  of  it.   Beevet  v.  Templar,  3  Jnr.  187. 

In  an  information  for  a  libel,  the  jory  is  to 
consider  whether  the  defendant  published  it 
with  a  criminal  intent  or  not.  Bern  t.  Beetet, 
Feake'B  Add.  Cas.  ^ ;  4  B.  B.  891. 


Where,  on  the  trial  of  an  indictment  for  libel, 
the  judge  told  the  jury,  in  summing  up,  that  the 
intention  was  to  be  collected  from  the  paper  it- 
self, unless  explained  by  the  mode  of  publication 
or  other  circumstances ;  and  that,  it  its  contents 
were  likely  to  excite  sedition,  the  defendant  must 
Ik  presumed  to  intend  that  which  his  act  was 
likely  to  protluce  ;  and  that,  if  they  found  such 
to  be  the  intent,  he  was  of  opinion  that  it 
WAS  a  libel ;  and  that  they  were  to  take  the 
law  from  bim,  unless  they  were  satisfied  that 
he  was  wrong : — Held,  that  this  was  a  correct 
mode  of  leaving  the  question  to  the  jury,  under 
the  above  statute.  Bex  v.  Burdett,  4  B.  &  Aid. 
95  ;  22  K.  R.  539. 

Conviction  and  Judgment.]  —  A  defendant 
brought  up  for  judgment  after  being  convicted 
of  publishing  a  libel  imputing  indictable  offences 
to  the  prosecutor,  cannot  be  allowed  in  mitiga- 
tion of  punishment  to  put  in  affidavits  to  prove 
the  truth  of  the  libel,  bat  be  may  put  in  his  owa, 
affidavit,  stating  that,  n.t  the  time  of  publish-- 
ing  the  iibel,lhe  believed  its  contents  to  be  true,, 
and  setting  out  reasonable  grounds  for  8uch< 
belief.  Bex  v.  Ifalpin,  4  M.  By.  8  ;  9  B.  &  C. 
65  ;  7  L.  J.  (O.S.)  M.  C.  75.  See  also  Beg.  T. 
Newman,  supra. 

To  nn  indictment  for  a  libel,  the  defendant 
pleaded  guilty,  and  entered  into  his  own  recogni- 
zances to  appear  and  receive  ju(^ment  when>, 
called  upon  to  do  so ;  and  not  to  be  called  upon 
at  all,  if  be  discontinued  to  pnbliab  libek  on  the- 
prosecutor.  The  court  refused  to  pass  judfnnent,. 
unless  the  prosecutor  produced  an  affidavit 
stating  that  the  defendant  had  since  the  trial 
published  libels  respecting  him.  Beg.Y.Siehmrd- 
goH,  8  D.  P.  C.  fill  ;  4  Jut.  104. 

Where  there  was  a  general  verdict  against  the  - 
defendant  on  a  count  in  an  information,  a  rule 
for  arresting  judgment  was  discharged,  though 
part  only  of  the  matter  was  perhaps  libellous  ; 
out  it  might  be  a  cause  for  lessening  the  punish- 
ment.   Itex  V.  Binjield,  2  Burr.  085. 

After  judgment  on  the  defendant  for  a  libel,, 
the  court  refused  to  make  on  order  on  the  pro- 
secutor to  deposit  the  original  libellous  papers- 
with  the  officer  of  the  court.  Bex  v.  Qttor,  2 
East,  361. 

A  defendant  may  be  acquitted  of  printing,., 
and  found  guilty  of  publisJiing  a  libel  Bex  v. . 
WUtiaau,  2  Camp.  646  ;  11  R.  B.  781. 

On  an  indictment  for  publiijhing  a  defamatory- 
libel  "  knowing  the  same  to  be  false,"  the  defeq-^ 
dant  may  be  convicted  of  merely  publishing  a, 
defamatory  libeL  Boaler  v.  Beg.,  67  L.  J.,  M.  C. 
85  ;  21  Q.  B.  D.  284  ;  59  L.  T.  554  ;  37  W.  R. 
29  ;  16  Cox,  C.  C.  488  ;  62  J.  P.  791. 

A  criminal  information  for  libel  contained 
sereral  counts.  The  defendant  being  convicted, 
the  judgment  was,  that  for  the  offence  in  Uw 
first  count  he  should  be  imprisoned  for  two 
months  then  next  ensuing ;  for  the  offence  in 
the  second  count  two  months,  to  be  computed 
from  and  after  the  expiration  of  the  imprison- 
ment on  the  first  count ;  and  so  on.  The  third 
count  was  bad :— Held,  that  the  judgment  on 
that  count  must  be  reversed ;  and  that  the  im- 
prisonment on  the  fourth  count  would  commence 
from  the  expiration  of  the  imprisonment  on  the 
second.  Gregory  v.  Ba/.,  16  Q.  B.  974 ;  19  L.  J., 
Q.  B.  366  ;  6  Cox,  0.  a  252. 

Semble,  that  the  proprietor  of  a  newspaper, 
convicted  and  fined  tor  the  puUication  of  a  libel 
in  the  paper,  inserted  without  his  knowledge 
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and  consent  by  the  editor,  cannot  recover  against 
the  editor  the  damages  sustained  by  such  con- 
viction. Colburn  V.  Patmore,  1  C.  M.  &  B.  73  ; 
4  Tyr.  677  ;  S  L.     Ex.  317. 

Staying  Emriner  of  Argiunent  of  Sole.]— 

A  rule  nisi  for  a  criminal  information  having 
been  obtained  against  W.  foi-  an  alleged  libel  on 
E.,  W.  filed  affidavits  in  answer  adducing  fresh 
charges  agnimt  E.  Before  caase  was  shown,  C, 
who  was  defendant  in  an  action  at  E.*s  suit  for 
libel,  plei^ed  a  justification,  containing  substan- 
tially the  same  matter  as  the  fresh  chai^ 
adduced  by  W.,  and  aLso  matter  bringing  into 
question  the  truth  of  the  original  charge.  The 
court  refused,  on  motion  by  E.,  to  stay  the  hear- 
ing of  ailment  on  the  rule  against  W.  till  the 
action  of  E.  against  C.  should  have  'been  tried. 
Seg.     Willmer,  15  Q.  B.  60. 

£  Evidenee. 

Ezeolpatory,  when  Allowed.] — The  provision 
'in  I*rd  CampbeU's  Libel  Act  (ti  &  7  Vict.  c.  96), 
s.  7,  as  to  allowing  exculpatory  evidence  in  answer 
to  a  primft  facie  case  of  liability  for  publication, 
being  quite  general  in  its  terms,  was  held  to 
apply  to  a  prosecution  for  the  publication  of  a 
Uasphemoos  libeL  Reg.  v.  Bradiavgh,  16  Cox, 
0.  a  217. 

rnbliMtton  in  Hewspftpers— Preriofts  to  38  ft 

38  Tlot.  0.  84,  I.] — "file  copy  of  a  newspaper 
delivered  at  the  stamp-office  is  conclusive  evi- 
dence  of  publication  to  sustain  an  indictment 
against  the  proprietor  for  a  libel  contained  in 
such  copv.  Rex  v.  Anipklit,  6  D.  &  B.  126 ;  4 
B.  &  C.  35  ;  2S  B.  B.  206. 

The  production  of  the  affidavit  filed  at  the 
Btamp-office,  and  of  a  newspaper  corrcsiwnding 
with  that  therein  mentionetf,  is  sufficient  proof 
jOt  publication  in  an  indictment  against  the  pro- 
prietor for  a  libel.  Mayrui  v,  Fletcher,  4  M.  &  By. 
.311  ;  9  B.  &  C.  382  ;  7  L.  J.  (0.8.)  K.  B.  69. 

Indictment  for  causing  to  be  published  in  a 
newspaper  a  libel  on  K.  The  libel  told  a  story 
jot  K.,  and  added  comments  on  the  story,  giving 
it  a  ridiculous  character.  The  editor  of  the 
paper  deposed  that  the  defendant  asked  him  to 
"bow  K.  up,  and  communicated  the  story,  which 
the  editor  told  to  a  reporter  for  the  paper,  and 
that  tiiis  story  was  suliffitantially  what  was  pub- 
lished ;  that  before  ^e  publication  appeared  the 
defendant  remarked  on  the  delay,  and  that  after 
the  article  came  out  he  expressed  his  approba- 
tion of  it : — Held,  that  a  jury  might  find  that 
the  defendant  authorised  the  publication  of  the 
particular  libel,  notwithstanding  the  comments 
Added,  and  although  it  appeared  that  the  editor 
had  heard  the  story  before  the  defendant  told  It 
to  him.  Beg.  v.  Cooper,  8  Q.  B.  633  ;  16  L.  J., 
Q.  B.  206. 

The  rule  established  at  nisi  prius  in  prosecu- 
tions for  libel  in  a  newspaper,  viz.  that  after 
production  of  the  stamp-office  affidavit,  a  paper 
corresponding  with  it  in  title,  printer's  and  pub- 
lisbn^B  name,  and  place  of  publication,  may  be 
pnt  in  and  read,  as  published  by  the  parties 
therein  named,  without  other  proof  on  this 
point,  applies  equally  on  motions  for  criminal 
informations.   Itcx  v.  Donnitm,  4  B.  &  Ad.  698. 

A  rule  for  a  criminal  information  against  the 
publisher  of  a  newspaper  libel  must  be  drawn  up 
on  reading  tiie  newspaper,  and  the  newspaper 
most  be  filed ;  otiierwise  the  cou»twQl  discharge 


such  a  rule,  although  properly  granted  on  pro- 
duction of  a  certified  copy  from  the  stamp-office, 
under  6  Jc  7  Will.  4,  c.  76,  s.  8  (repealed),  of  a 
declaration  by  the  defendant  that  he  is  imbUsher 
of  a  newspaper  therein  described,  and  on  pro- 
duction of  a  newspaper  corresponding  to  it, 
which  contains  the  libel.  Reg.  v.  Woulm*^,  4 
P.  it  D.  137  ;  12  A.  t  E.  422  ;  9  L.  J.,  M.  C. 
92. 

A  motion  for  a  criminal  information  for  libels 
published  in  a  newenaper  was  made  upon  affi- 
davits containing  the  stamp-office  certificate 
verifying  the  declaration  of  publication  and 
printing  under  6  &  7  Will.  4,  c.  76,  s.  8.  The 
affidavits  also  set  forth  the  libel,  stating  it  to  be 
contained  in  a  newspaper  which  (as  appeared  by 
the  affidavits)  corresponded  with  the  description, 
in  the  stamp-office  declaration.  At  the  time  o£ 
the  motion,  a  newspaper,  likewise  so  corren>ond- 
ing,  was  shonTi  to  the  oonrt.  The  rule  nia  was 
granted  ;  but  it  was  not  drawn  up  on  reading 
the  newspaper  ;  nor  was  the  newspaper  annexed 
to  the  affidavit  or  filed  : — Held,  not  sufficient  at 
common  law  or  under  the  statute  ;  and  that  the 
newspaper  could  not  be  shown  to  the  court  on 
moving  to  make  the  rule  absolute.  Ih. 

IC  an  affidavit  on  which  a  rule  nisi  is  granted 
for  a  criminal  information  for  a  libel  does  not 
swear  to  a  publication,  the  rule  cannot  be  sup- 
ported, though  the  affidavits  of  the  other  side 
admit  the  publication,  Reg,  v.  Salduiin, 
F.  342  ;  IW.W.ttS.  158  ;  8  A.  ft  E.  168  ;  2 
Jur.  856. 

A  statement  in  an  affidavit  that  the  defendant 
did  print  and  insert  a  libel  in  a  certain  news- 
paper, a  copy  of  which  is  annexed,  is  not  sofficioit 
proof  of  publication  to  make  the  defendant  liaUe 
to  a  rule  nisi.  Ih. 

The  court  will  discharge  a  mle  for  a  criminal 
information  for  a  libel  against  the  publisher  of  a 
newspaper,  where,  in  the  affidavits  upon  which 
the  rule  had  been  obtained,  and  the  affidavits 
sworn  at  the  stamp-office,  the  defendant  was 
described  as  of  different  places.  Rex  v.  Francis, 
4  N.  ft  M.  251 ;  2  A  &  E.  49  ;  4  L.  J.,  M.  C.  23. 

Where  a  newspaper  is  filed,  together  with 
affidavits,  in  support  of  a  motion  for  a  criminal 
information  for  a  libel,  the  court  will  take  notice 
of  it,  if  it  corresponds  in  the  necessary  particnlata 
with  the  stamp-office  affidavit,  thougji  it  is  not 
annexed  to  and  expressly  identified  "hj  any 
affidavit,  lb. 

 88  t  33  'net  «.  84,  •.  1— Xflbet  vtA— 

When  a  libel  appeared  in  a  newspaper,  and  a 
rule  nisi  for  criminal  information  against  S.,  for 
printing  and  publishing  the  libel,  was  obtained 
upon  affidavits  in  which  one  deponent  said  only 
that  copies  of  the  newspaper  had  been  pur- 
chased by  him  at  the  publishing  office  of  the 
paper;  and  another,  that  a  foot-note  at 
the  end  of  the  newspapers  S.  was  stated  to  be 
the  printer  and  publisher  of  them  ;  and  that  the 
deponent  believed  that  S.  was  the  printer  and 
publisher  of  the  papers  : — Held,  that  there  was 
not  sufficient  legal  evidence  to  show  that  he  was 
the  person  who  published  the  libeL  Reg,  t. 
Stanger,¥i  L.  J.,Q.B.9«;  L.  B.  6  Q.B.3S2; 
24L.  T.  266;  19W.E.640. 

Proof  of  Averments.]— An  information  for  a 
libel  stated  that  the  prosecutor  received  certain 
anonymous  letters,  and  that  of  and  concerning 
those  letters  the  defendant  published  a  Ubellons 
placard.   The  defendant  was  proved  to  have 


Digitized  by 


Google 


1673 


CRIMINAL  Lk^— Against  Public  Peace. 


1674 


caused  the  placard  to  be  published.  In  the 
placard  it  was  asked  it  the  prosecutor  had  not 
raceiTed  a  certain  wfirning.  The  prosecutor 
stated  that  he  understooil  that  to  refer  to  the 
letters,  and  that  he  should  not  have  understood 
the  meaning  of  the  placard  if  he  had  not  received 
the  letters  : — Held,  that  the  letters  might  be  read 
as  explanatory  of  the  placard,  without  proof  of 
the  handwriting  of  them.  Rex  v.  SHaney,  5  Car. 
&  P.  213. 

Admiuibility  of  Eeport  of  Frenoh  Folioe.]— 

A  report  of  the  French  police  to  the  Criminal 
Investigation  Department  in  London,  stigma- 
U^Dg  the  prosecutor  and  bis  associates  as 
swindlers  and  card-sharpers,  a  copj  of  which 
was  read  by  the  defendant  to  a  friend  of  the 
prosecutor  before  the  libel  was  published,  as 
the  materials  on  which  it  was  founded  : — Held 
admissible,  not  as  proof  of  the  facts  stated,  and, 
therefore,  semble,  not  in  proof  of  the  jnstitica- 
tton,  but  tmder  the  general  issue  as  leading  up 
to  the  publication  of  the  libel,  and  as  evidence  m 
bona  fides  and  honest  belief  in  its  truth,  and  so 
in  aid  of  a  defence  under  the  general  issue,  and 
semble,  that  tha«  was  such  defence.  Seg.  t. 
Zabouehere,  14  Cox,  C.  0.  419. 

Proof  of  Fnblioatkm  goieraUT.] — Delivery  to 

tbe  party  libdled  is  a  sufficient  pubUcation  to 
support  an  indictment.  Phillipt  v.  Janten,  3 
Esp.  624. 

On  the  trial  of  on  indictment  for  libel  the  only 
evidence  of  pubUcation  was  the  sending  it  in  a 
letter  addressed  to  the  prosecutor  himself,  and 
the  receipt  of  it  by  him : — Held,  that  there  was 
suiHcient  evidence  to  go  to  the  jury,  although 
the  indictment  contained  no  allegation  of  an 
intent  or  a  tendency  to  provoke  a  breach  of  the 
peace.   Reg.  v.  lirojhe,  7  Cox,  C.  C.  2ol. 

It  is  not  competent  to  a  defendant,  chatted 
with  having  published  a  libel,  to  prove  that  a 

Eaper  similar  to  that  for  the  pnblication  of  which 
e  is  prosecuted  was  published  on  a  former 
occasion  other  persons,  who  have  never  been 
prosecuted  for  it.  Rez  t.  Bolt,  B  Term  Bep. 
436. 

Where  the  libel  is  contained  in  a  newspaper, 
the  defendant  has  a  right  to  have  read  in 
evidence  extracts  from  a  different  part  of  the 
same  paper  connected  with  the  subject  of  the 
libellous  passage.  Rex  v.  Lambert,  2  Camp.  398  ; 
11  It.  K.  248. 

Evidence  of  baying  a  libel  in  the  shop  of  a 
known  bookseller  is  suHicient  prim&facieevidence 
to  convict  him  of  publication.  Resa  v.  Almon,  6 
Burr.  2  j86. 

If  a  libel  is  alleged  in  an  indictment  to  have 
been  published  with  intent  to  defame  certain 
magistrates,  and  also  to  bring  the  administration 
of  justice  into  contempt,  it  is  sufficient  to  prove 
a  publication  with  either  of  those  intentions. 
Rex  V.  £vaiu,  3  Stark.  36  ;  23  E.  B.  764. 

The  deUvery  of  a  scaled  letter,  inclosing  a 
libel,  at  a  post  office,  is  a  publication  of  the  Iwsl 
there.  Rew  v.  Rurdett,  4  B.  &  Aid.  95  ;  22  B.  K. 
6S9. 

Bocumants  that  may  be  given  in  Svidenoe.] — 

Where  a  number  of  placards  is  printed,  and  a 
party  adopts  and  uses  some  of  thetn,  all  the  rest 
are  duplicate  originals,  aud  one  of  them  may  be 
read  against  such  party,  withont  notice  to  pro- 
duce. Rex  V.  Watton,  2  Stark.  190. 
Other  compositions  of  the  defendant  on  the 


same  subject  may  be  produced  in  confinnation. 

Rew  T.  Pearre,  Peake,  75. 

In  an  information  for  a  libel,  imputing  im 
proper  conduct  to  A.,  as  town  clerk  of  H.,  it  was 
alieged  that  he  was  town  clerk,  and  that  it  was 
his  duty  to  isauc  his  precept  for  summoning  the 
grand  jury.  The  precept  was  signed  both  by  the 
mayor  and  town  clerk  : — Held,  that  this  satisfied 
the* allegation  that  he  issued  his  precept.  Rem  t. 
Hatfield,  4  Car.  &  P.  244. 

Where  a  libel  refers  to  certain  other  papers, 
and  is  not  intelligible  without  those  papers  being 
read,  the  prosecutor  on  the  trial  of  an  information 
may  have  those  papers  read  to  explain  the  libel. 
Rex  V.  Slaney,  5  Car.  k.  P.  213. 

Proof  of  Words  spoken.] — Proof  of  words 
spoken  to  a  person  will  not  support  an  indict- 
ment charging  that  the  defendant  spoke  them  of 
such  a  person.    Ilex  v.  Serry,  4  Term  Rep.  217. 

As  to  Charaoter.] — If,  in  an  information  for  a 
libel,  the  plea  state?  that  the  prosecutor,  who  had 
been  a  Dominican,  had  earned  the  reputation  of 
a  scandalous  friar,  a  witness  for  the  defendant 
may  be  asked  as  to  tbe  prosecutor's  moral  charac- 
ter. R^.  T.  Newman,  S  Oar.  6l  K.  252  ;  Dears. 
0.  0.  85  ;  1  EL  ft  BL  268  ;  22  L.  J.,  Q.  B.  156  ; 
17  Jur.  617. 

Auction  that  Letter  was  publiihad  toli^nre- 
— Letter  sent  to  ProiaoatoT  only.] — An  aU^^- 
tion,  that  a  letter  was  written  with  intent  to 

injure  the  prosecutor  in  his  profession,  cannot  be 
supported  if  the  letter  was  sent  only  to  the 
prosecutor.  Rex  v.  Wegener^  2  Stark.  246  j  19- 
R.  R.  712. 

Tastry  Book — ^Eridenoe  of  Notice  in.] — ^Aii' 
indictment  for  a  libel  on  the  treasurer  of  the- 
parish  of  Greenwich,  contained  unnecessarily  an 
averment  that  he  was  duly  appointed  treasurer  ; 
an  entry  in  the  vestry-book,  stating  that  the 
prosecutor  was  elected  at  a  vestry  duly  held  in 
pursuance  cf  notice,  was  evidence  that  notice 
had  been  given,  without  which,  by  a  particular 
statute,  the  election  would  have  been  void.  Rex 
V.  Martin,  2  Camp.  100  ;  U  B.  B.  674. 

ff.  Costs. 

Of  Indietment  or  laformation.]— When  a  per- 
BCm  indicted  for  libel  is  acquitted,  and  becomes 
entitled  to  his  costs,  under  6  &  7  Vict,  c  96,  s.  8, 
he  may  recover  them  from  the  prosecutor  by 
action.  Richardson  v.  WillU,  42  L.  J.,  Ex.  68  ; 
L.  R.  8  Ex.  69  ;  28  L.  T.  71  ;  12  Cox,  C.  C.  351. 

Where  in  an  information  for  a  libel  judgment 
is  given  for  the  defendant,  he  is  entitled  to  re- 
cover from  the  prosecutor  the  coats  sustained  by 
reason  of  such  information,  under  6  &  7  Vict, 
c.  96,  s,  8,  although  the  only  plea  is  not  guilty, 
and  the  judge  .it  the  trial  certified,  under  4  &  6- 
Will.  &  M.  c.  18,  s.  2,  that  there  was  rea.<(onabIe 
cause  for  exhibiting  the  indictment  or  informa- 
tion. Reg.  V.  Latimer,  15  Q.  B.  1077  ;  20  L.  J., 
Q.  B.  129;  15  Jur.  314. 

Where  upon  the  trial  of  an  information  for 
libel  under  6  &  7  Vict.  c.  96,  judgment  is  given 
for  the  defendant,  he  is  entitled  to  recover  from 
the  prosecutor  costs  incurred  previously  to  the 
filing  of  the  information.  Reg.  v.  Steel,  \  Q.  B.  D, 
482  ;  24  W.  R.  638  ;  13  Cox,  C.  C.  159. 

Taxfttioii — Ko  Appeal  from  Order.  ]— Tlie  Court 
Queen's  Bench  has  no  jurisdiction  to  review 
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the  tazstioQ  of  costs  of  an  indictment  for  libel 
tried  on  the  crown  side  at  the  assize.^.  Jtty.  t. 
A'ewkoiite,  22  L.  J.,  Q.  B.  127. 

The  effect  of  s.  47  of  the  Judicature  Act,  187.^, 
explained  by  b.  19  of  the  act  of  1875,  is  to  pro- 
hibit appeals  not  only  from  the  court  of  criminal 
appeal,  bat  also  in  all  criminal  matters  and  pro- 
ceedings in  the  htgh  court,  and  the  taxation  of 
costs  allowed  to  a  Ruccessful  defendant  in  a 
criminal  information  for  libel  is  a  proceeding  in 
a  criminal  cause  within  the  meaning  of  the 
sections,  and,  therefore,  no  appeal  lies  from  an 
order  of  the  QueenN  Bench  Division  ns  to  such 
taxation.  Jteg.  v.  Sfrrl.  iG  L.  J..  M.  C.  1  ;  2 
Q.  B.  D.  37  ;  35  L.T.&34  j  25  W.  B.  34  i  13  Cox, 
<J.  C.  354— C.  A. 


D.  BI0T8  AHD  UNLAWFUL  ASSEMBLIES. 

1.  TJut  Offence,  1675. 

2.  Duties  of  the  Magigtraey,  1678. 

3.  Aiding  and  Atntting  the  Con^abvlary,  1680. 

4.  Indictment,  1680. 
i.  Evidence,  1681. 

e.  Injuries  to  Property.— S.^r  MALICions  In- 
jDBiEsJro  Fbopebty,  supra,  coU.  1427, 
et  aeq. 

1.  The  Opfesce. 

'  Blot — What  Is.] — A  riot  is  a  disturbance  of 
the  peace  by  three  persons  at  the  least,  who, 
with  an  intent  to  hdp  one  another  against  any 
person  who  opposes  them  in  the  execution  of 
some  entorpriso,  whether  lawful  or  unlawful, 
actually  execute  that  enterprise  in  such  a  violent 
and  turbulent  manner  as  to  alarm  firm  and 
courageous  persons  in  the  neighbourhood.  Itcg. 
y.  O'raliam,  16  Cox,  C.  C.  42U. 

Tliere  is  no  right  of  public  meeting  in  any 
public  thoroughfare  or  public  plnco  of  rcflort 
analogous  to  a  public  thoioughfare.  A  public 
meeting  held  at  a  place  of  public  resort  after  the 
publication  of  a  notice  by  a  competent  authority 
prohibiting  the  meeting  is  not  rendered  unlawful 
merely  by  reason  of  such  publication.  Whether 
persons  are  guilty  of  participating  in  a  riotous 
-assembly  depends  on  whether  they  with  others 
following  them  approached  a  place  of  public 
resort  with  the  intention  of  holding  a  meeting 
there  come  wha;t  might,  or  merely  approached  it 
with  the  intention  of  requesting  to  be  allowed  to 
hold  a  meeting  there,  and  of  dqMirting  if  their 
Twjuest  was  refii!ic<i.  If  poisons  bead  a  mob  with 
the  intention  of  getting  to  the  place  of  pul>lic 
it»ort  if  they  can,  and  by  so  doing  endanger  the 
public  peace  and  alarm  rea-sonablo  pcrsi^ns,  the 
jury  may  find  them  guilty  of  rioting.  Ih. 
'  The  principals  and  seconds  in  a  prize  fight 
cannot  bo  indicted  cither  for  a  riot  or  an  aitiay 
where  the  fight  takes  place  at  a  distance  from 
any  pubhc  highway,  and  being  at  an  end  when 
the  constables  arrive,  the  parties  yield  on  being 
required  to  do  so.    Itcff.  v.  Hunt,  1  Coi,  C.  C. 

'  Compensation  for.  ] — See  Hitndbed. 

■  Seading  Proclamation,  Effeot  of.]— If,  in 

reading  the  proclamation  from  the  Riot  Act, 
the  magistrate  omits  to  read  the  words  "Uod 
save  the  King,"  nt  the  end  of  it,  persons  remain- 
ing together  ^r,  an  hour  after  such  rcarling  of 
the  proclamation  conld  not  be  capitally  con- 
victed under  1  Gea  1,  atat,  2,  o.  6,  8. 1.  Hex  r. 
Child,  iC&v.  is  P. ii2. 


If  the  proclamation  is  read  several  times,  the 
hour  is  to  be  eimputed  from  the  first  reading. 
Itcx  V.  WoolcaeU,  h  Car.  &  P.  516. 

A  riot  is  not  the  less  a  riot,  nor  is  an  illejrftl 
meeting  the  leas  an  illegal  meeting,  because  the 
proclani.ntion  from  the  Riot  Act  has  not  been 
i-ead,  the  effect  of  that  prochimatiou  being  to 
make  the  parties  guilty  ota  transportableoffence 
if  they  do  not  disr)ei"sc  within  an  hour  ;  but  if 
that  proclamation  is  not  read,  the  common  law 
offence  remains,  which  is  a  misdcmeanoar.  Jtejt 
V.  Fnr»ey,  6  Car.  &  P.  81. 

Without  any  proclamation  at  all,  if  a  meetio^ 
is  illegal,  a  party  who  attends  it,  knowing  it  to 
bo  £0,  is  guilty  of  an  offence,  lb. 

Vnlawfol  Auflmbliei— What  ere.] — Any  ai^ 
sembly  of  persons  attended  with  cirenmstanccs 
calculated  to  excite  alarm,  is  an  nnlawful  assem- 
bly.   JJpj.  V.  jVMfc,  9Car.  &P.  4:tl. 

If  parties  assemble  tos:ether  for  a  purpose, 
which,  if  executed,  would  make  them  riotoas  : 
but,  having  assembled,  they  do  nothing,  and 
separate  without  carrying  their  purpose  into 
effect,  this  is  an  unlawful  assemluy,  Btx  t. 
^i  rf,  5Car.&P.  164. 

An  unlawful  assembly  is  an  assembly  of 
persons  with  the  intention  of  carrying  out  any 
common  purpose,  lawful  or  unlawful,  in  snch  a 
manner  as  to  give  firm  and  courageous  persons 
in  the  neighbourhood  of  snch  assembly  ground 
to  apprehend  a  breach  of  the  peace  in  conse- 
quence of  it  Reg.  v.  Graham,  16  Cox,  C.  C. 
420. 

A  meeting  called  to  adopt  preparatory  mea- 
sures for  holding  a  national  conventiou,  is  an 
illegal  meeting.    Itcg.y.  Furgn/,G  Car.&  P.  81. 

Although  a  man  may  arm  himself  and  his 
friends  for  the  defence  of  the  possession  of  his 
house  against  such  as  threaten  to  make  an  un- 
lawful entry,  he  cannot  lawfully  do  the  same  in 
defence  of  his  close.  Meat  v.  JOaitgor  (^JiuJwp), 
I  Russ.  C.  k  M.  570. 

If  there  is  such  an  assembly  that  there  would 
have  been  a  riot  if  the  parties  had  carried  their 
purpose  into  effect,  this  is  within  1  Geo,  1,  stat.  2, 
c.  1,  B.  1 ;  and  whether  there  was  a  cessation  or 
not,  is  a  question  for  the  jury.  Sex  v,  Woolcoek, 
r.  Car.  &  P.  516. 

Any  meeting  assembled  under  such  circnm- 
stanocs  as,  according  to  the  opinion  of  rational 
and  firm  men,  arc  likely  to  produce  danger  to 
tlie  tranquillity  and  peace  of  the  neighbourhood, 
is  aa  uiunwful  assembly ;  and,  in  viewing  this 
question,  the  jury  should  take  into  their  con- 
sideration the  hour  at  which  the  parties  meet, 
and  the  language  used  by  the  persons  assembled, 
and  by  those  who  addressed  them,  and  then  con- 
soler whether  firm  and  rational  men,  having 
their  families  and  property  there,  would  have 
i-cosonablc  ground  to  fear  a  breach  of  the  i>cacc ; 
as  the  alarm  must  not  be  merely  such  as  would 
frighten  any  foolish  or  timid  person,  but  must 
be  such  OS  would  alarm  persons  of  reasonable 
firmness  and  courage.  JSeg.  v.  Vincent,  9  Car.  & 
P.  91. 

An  assembly  of  great  numbers  of  persons, 
which,  from  its  general  appearance  and  accom- 
panying circumstances,  is  calculated  to  excite 
terror,  alarm,  and  consternation,  is  generally 
criminal  and  unlawful.  Itex  v.  Hunt,  1  Buss. 
C.  &  U.  570.  See  Beat  v.  Hunt,  3  B.  &  Aid.  566 ; 
22  B.  A.  485. 

If  persons  assemble  to  obstmet  the  ofllcers  of 
the  law,  all  bo  BBsemhling  are  guilty  of  an  on- 
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lawfal  assembly,  whetlier  a  riot  takes  place  or 
not.   Seff.  V.  MfA'auffkten,  14  Cox,  C.  C.  576. 

Tfao  march  of  nine  men  carrying  with  them 
musical  instninientfl,  upoii  a  Sunday  through  the 
public  streeta  of  a  town  (in  which  town  proces- 
sions other  than  those  of  her  Majesty's  naval, 
military,  and  volunteer  forces  are  prohibited 
from  taking  place  on  Sunday,  if  accompanied  by 
insbTunental  music)  is  no  evidence  of  an  unlaw- 
ful assembly  (although  the  so  marching  is  calcu- 
lated to  and  does  excite  others  to  the  commission 
of  a  breach  of  the  peace)  if  such  men  did  not 
know  that  their  acts  were  calculated  to  lead  to 
a  breach  of  the  peace.  Jteg.  v.  Clarksoii,  66  I., 
X  297  ;  17  Cox,  C.  U.  483  ;  56  J.  P.  375. 

I 

Vo  Intention  of  carrying  out  Parpoie  Unlaw- 
Inlly.] — The  appellants  assembled  with  others 
lor  a  lawful  purpose,  and  with  no  intention  of 
carrying  it  out  unlawfully,  but  with  the  know- 
ledge that  their  assembly  would  be  opposed,  and 
with  good  reo-soa  to  suppose  that  a  breach  uE  the 
peace  would  be  committed  by  those  who  opposcil 
it : — Held,  that  they  could  not  be  rightly  con- 
victed of  an  unLiwful  as.sembly.  Iteatty  v.  (Ull- 
hanhs,  51  L.  J.,  M.  C.  117  ;  9  Q.  li.  D.  S03  ;  47 
L.  T.  19+  ;  31  W.  R.  275  ;  15  Cox,  C.  C.  138  ;  40 
J.  P.  789. 

-  A.  E.  and  S.,  members  of  the  Salvation  Army, 
led  a  crowd  by  a  circuitous  route  through  certain 
cf  the  streets  of  the  town  of  H.,  to  the  meeting- 
house of  the  army,  S.  during  the  march  blowing 
the  comet  loudly  and  in  a  discordant  manner, 
and  A.  and  B.  marching  with  him  singing  hymns, 
beating  time,  and  shouting  loudly  "  Alleluia," 
and  other  expr^ions.  Several  of  the  inhnbit- 
nnts  of  the  streets  through  which  they  passed 
were  disturbed  by  the  lond  and  discordant  noises, 
bat  there  were  not  more  than  fifteen  members  of 
the  Salvation  Army  present,  much  of  the  noise 
"being  caused  by  a  mob  of  400  or  500  persons 
following  them  and  hostile  to  their  proceedings. 
Infonnation  having  been  preferred  agaia<4t  A.  B. 
and  S.  under  a  local  act,  by  which  a  penalty  was 
imposed  on  any  person  who  should  "  make, 
excite,  or  join  in  any  brawl,  or  otherwise  disturb 
the  public  peace,"  it  was  found  as  a  fact  that 
they  had  disturbed  the  public  peace  and  tliey 
were  convicted; — Held,  on  a  case  8tatc<i,  tliat 
there  was  no  evidence  of  the  offence  charged 
upon  which  the  defendants  could  be  rightly  con- 
victed under  the  act  of  disturbing  the  public 
peace,  and  that  the  conviction  mnst  be  quashed. 
Bmty  T.  QlntUter,  61  L.  T.  304. 

WhetheHPresenceiBEBBential.] — On  an  Indict- 
ment for  a  riot,  persons  are  not  liable  merely  on 
nccoont  of  their  having  been  present  and  among 
the  mob,  even  although  they  had  the  power  of 
preventing  it,  anless  they  by  word  or  act  helped, 
incited,  or  encouraged  it.  Reg.  T.  AtktMoa,  11 
Cox,  C.  C.  330. 

All  those  who  assemble  themselves  together 
with  an  intent  even  to  commit  a  trespass,  the 
execution  whereof  causes  a  felony  to  be  com- 
mitted, and  continne  together  abetting  one 
another  till  they  have  actually  put  their  design 
into  execution,  and  also  all  those  who  are  pre- 
sent when  a  felony  is  committed,  and  abet  the 
doing  of  it,  are  principals  in  the  felony.  Reg.  v. 
Howell,  y  Car.  &P.  437. 

I£  persons  are  assembled  together  to  the  nmn- 
ber'  M . three  or  more,  and  speeches  are  maite  to 
tiuse  persons  to  excite  and  inSame  .them,  with  a 
view  to.  incite  them  to  acts  of  violence,  and  if 


that  same  meeting  is  so  connected  in  point  of 
circumstances  wiui  a  subsequent  riot,  that  yon 
cannot  reasonably  sever  the  latter  from  the  in- 
citement that  was  used,  those  who  incited  arc 
guilty  of  the  riot,  although  they  are  not  pre- 
sent when  it  occure.  Reg.  v,  Sliarjye,  3  Cox, 
C.  C.  288. 

And  all  pcrsoas  who  join  an  assembly  of  this 
kind,  disregarding  its  probable  effect,  and  the' 
ahum  and  consternation  that  are  likely  to  ensue, 
and  all  who  give  countenance  and  support  to  it, 
arc  criminal  parties.  RedforA  v.  JBirliy,  S  Stark  • 
76. 

Indiotment— statute— MiKtemeanonr  at  Com- 
mon Lav.] — Two  men  were  convicted  upon  an 
indictment  which  averred  that  they  "  unlaw- 
fully and  riotously  did  assemble,  and  unlawfully, 
riotously,  and  with  force,  demolish  and  pulldown 
the  house  of  W.,  and  pull  down  and-  scatter  a 
rick  of  hay  of  W. "  :— Held,  that  upon  the  hypo- 
thesis that  they  had  demolished  llis  house,  not 
feloniously,  but  in  the  assertion  of  n  supposed 
riglit,  the  indictment  could  be  sustained  as  for  a 
misdemeanour  at  common  law;  that  is,  for  a  rict, 
with  a  statement  of  the  demolition  of  the  hoosc; 
as  matter  of  aggravation.  Reg.  v.  Cateu,  Ir.  R.  8 
C.  L.  *08. 

 Affln^.] — ^An  indictment  for  an  affray 

which  does  not  aver  that  the  affray  took  place  in 
a  public  st  reet  or  highway  is  bad,  and,  upon  error 
brought,  will  be  quashed  after  verdict.  Reg.  v. 
O  Aeill,  It.  R.  6  C.  L.  1. 

Illegal  Training  and  Drilliog.] — A  count  in 
an  indictment,  under  60  Geo.  3  &  1  Geo.  4,  e.  1, 
the  1st  section  of  which  prohibits  assemblies  of 
persons  for^the  purpose  of  unlawfully  practising 
military  exercise,  and  then  goes  on  to  impose  a 
jrenalty  on  all  persons  who  shall  train  or  drill 
any  other  persons,  or  who  shall  be  trained  or 
ilrilled,  is  not  bad  for  duplicity,  though  it  charges 
the  offence  which  is  prohiiiited,  and  the  offence 
for  which  a  penalty  is  imposed.  Reg.  v.  Hunt, 
3  Cox,  C.  d  21&.  See  QogaHy  v.  Reg.,  3  Cox, 
C.  C.  306. 


2.  Duties  op  the  Maoistbaot. 

,  Generally.] — A  magistrate  called  upon  to  sap- 
prc«*  a  riot  is  required  by  law  to  do  all  he  knows 
to  be  in  his  power  that  can  reasonably  be  ex- 
pectftl  from  a  man  of  honesty  and  of  ordinary 
pnidencc,  firmness,  and  activity,  under  the  cir- 
cumstances. Here  honesty  of  intention  is  no 
defence,  if  he  foils  in  his  duty.  Rfix  v.  PiHney, 
3  B.     Ad.  946  ;  S  Car.  &  P.  254. 

Nor  will  it  be  a  defence  that  he  acted  upon  the' 
best  professional  advice  that  could  be  obtained, 
on  legal  and  military  points,  if  his  conduct  has 
been  faulty  in  point  of  law,  lb. 

If,  on  a  riot  teking  place,  a  magistrate  neither  * 
reads  the  prockunation  from  the  Riot  Act,  nor 
restrains  nor  apprehends  the  rioters,  nor  gives 
any  ortler  to  fire  on  them,  nor  makes  any  use  of 
a  military  force  under  his  command,  this  isprimS- 
facie  evidence  of  a  criminal  neglect  of  duty  ii. 
him  ;  and  it  is  no  answer  to  tlie  charge  for  him 
to  say  that  he  was  afraid,  unless  his  fear  arose 
from  such  clanger  as  would  affect  a  firm  nmn 
and  if,  rather  tlian  apprehend  the  rioters,  hiB  sole 
care  was  for  himself,  this  is  also  neglect.  Afforr. 
A'fHJi.~tt.  5  Car.  &.  P.  282.  n.     ■  ' 
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Kot  boiud  to  Head  ConatablM.] — In  suppress- 
iag  a  riot,  be  is  oot  bound  to  bead  the  special 
conatablcSt  or  to  arrange  and  marshal  them  ;  this 
is  the  duty  of  the  diief  constables.  Sex  t. 
JHitmjf,  3  B.  &  Ad.  946  ;  6  Car.  &  P.  254. 

CtlUag  ««t  Bpeeial  GonstablM.]— Magistrates 
are  not  criminally  answerable  for  not  baring 
called  out  si^/ecial  constables,  and  compelled  them 
to  act  pnrsuant  to  1  &  2  Will.  4,  c.  41,  unless  it 
ia  prored  that  infcHnmtlfm  was  Iidd  before  them, 
on  oath,  of  a  riot  baTing  occurred  or  being  ex- 
pected, lb. 

CaUing  out  Pom  Comitatu.] — A  magistrate 
is  not  chargeable  with  neglect  of  duty  for  not 
having  called  out  the  posse  comitatus  in  case  of 
B  riot,  if  he  has  given  the  king's  subjects  reason- 
able and  timely  warning  to  come  to  his  assist- 
ance, lb. 

Calling  ont  Soldiers.] — A  magistrate  who  calls 
upon  soldiers  to  attack  a  mob  and  suppress  a  riot 
is  not  bound  to  go  with  them  ;  it  is  enough  if  he 
gLw  them  his  authority.  lb. 

A  magistrate  may  assemble  all  the  Icing's  sub- . 
jects  to  quell  a  riot,  and  may  call  in  the  soldiers, 
who  are  subjects,  and  may  act  as  such  ;  but  this 
should  be  d<me  with  great  caution.   Sex  v.  A«n- 
fi  Car.  ft  P.  282,  n. 

Kods  9t  Di^miBg  AlMmbly.}— It  is  not  only 
lawful  for  magistrates  to  disperse  an  unlawful 
assembly,  even  when  no  riot  has  occurred  ;  but 
if  they  do  not  do  so,  and  are  guilty  of  criminal 
negligence  in  not  pntting  down  any  unlawful 
assembly,  they  are  liable  to  be  prosecuted  for  a 
brrachof  their  duty.  Seg.  v.  Jfeaia,  9  Car.  &  F. 
431. 

The  mode  of  dispersing  an  unlawful  assanbly 

may  be  very  different  according  to  the  circum- 
stances attending  it  in  each  particular  case  ;  and 
an  unlawful  assembly  may  be  so  far  verging  to- 
wards a  riot  that  it  may  be  the  bounden  duty  of 
the  magistrates  to  take  immediate  steps  to  dis- 
perse theassemtdy;  and  there  may  be  cases  where 
the  magistrates  irill  be  bound  to  use  force  to  dis- 
perse an  unlawful  assembly.  lb. 

At  the  time  of  a  riot,  a  magistrate  may  repel 
force  by  force,  before  the  reading  of  the  procla- 
mation from  the  Biot  Act.  Mex  y.  Kennett,  6 
Car.  t  P.  282,  n. 

A  magistrate  is  not  justified  in  forcibly  dis- 
persing a  meeting  npon  the  ground  merely  that 
he  believes,  and  has  reasonable  and  probable 
grounds  for  believing,  that  the  meeting  was 
held  with  an  unlawful  intent,  unless  the  meeting 
be  in  itself  unlawful ;  and  a  plea  justifying  an 
assault,  upon  the  ground  that  it  was  committed 
by  a  magistrate  in  the  dispet^on  of  a  meeting, 
must  either  all^e  as  a  fact  that  the  meeting  was 
unlawful,  or  must  state  facts  from  which  its  un- 
lawfulness can  be  interred.  O'Kelly  v.  Sarvey, 
14  L.  ft.  Ir.  105  ;  15  Cox,  C.  C.  435. 

But  if  the  meeting  is  engaged  in  no  unlawful 
act,  but  yet  the  magistrate  believes  on  reason- 
able grounds  that  there  would  be  a  breach  of  the 
peace  if  the  meeting  continued,  he  is  justified  in 
taking  steps  to  stop  and  disperse  the  meeting. 
lb. 

In  case  of  a  riot  all  magistrates,  constables,  and 
even  private  individuals,  are  justified  in  dispers- 
ing the  offenders  ;  and  if  they  cannot  otherwise 
fiucccod  in  doing  so,  they  may  use  force.  Seg, 
V.  Furteyt  6  Car.  ft  P.  81. 


8.  AlOIHO  AirO  AaBIBTING  THE  COHSTABD- 
LAKT. 

Itofttring  to  Awlst]— To  support  an  indict- 
ment against  a  person  for  refusing  to  aid  and 
assist  a  constable  in  the  execution  of  his  duty  in 
quelling  a  riot,  it  is  necessary  to  prove— first, 
that  the  constable  saw  a  breach  oi  the  peace 
committed ;  secondly,  that  there  was  a  reasonable 
necessity  for  calling  on  the  defendant  for  his 
assistance  ;  and  thirdly,  that  when  duly  called' 
upon  to  assist  the  constable,  the  defendant,  with- 
out any  physical  impossibility,  or  lawful  excuse, 
refused  to  do  so ;  and  in  such  a  case  it  is  no- 
ground  of  defence  that  from  the  number  of 
rioters  the  single  aid  of  the  defendant  would  not 
have  been  of  any  use.  Etg.  v.  Brown,  Car.  k 
H.  814.  See  S«g.  v.  Surloeb,  35  L.  J.,  M.  a 
92 ;  L.  B.  1  C.  C.  20 ;  12  Jnr.  (K.8.)  126;  18 
L.  T.  623  ;  14  W.  B.  288  ;  10  Cox,  C.  C.  170. 

Extant  of  Protection.] — A  person  charged  t» 
aid  a  constable,  and  who  does  so,  is  protected 
eundo,  morando  et  redeundo.  R^.  v.  PkelM, 
Car.  ft  M.  180. 

4.  Indicticgnt. 

Ponnof] — If  an  indictment  on  1  Geo.  1,  staL 
2,  c.  5,  B.  1,  for  remaining  assembled  one  hour 
after  proclamation,  in  setting  out  the  proclams- 
tion  omits  the  words '-of  the  reign  of,"  which 
were  contained  in  the  proclamation  read  by  the 
magistrate — this  is  a  variance  (but  amendaUe 
under  14  ft  15  Vict.  c.  100,  a.  24).  Sem  j. 
Wvolcoch,  5  Car.  ft  P.  516. 

Twelve  persons  were  indicted  for  a  riot  snd 
assaulting  J.  W.  The  indictment  did  not  con- 
clude in  terrorem  populi.  Several  of  the 
defendants  had  been  convicted,  and,  at  id 
ensuing  assize,  at  which  the  remaining  defen- 
dants were  tried,  there  was  evidence  that  they 
had  joined  in  the  riot,  but  there  was  noproi^ 
of  any  assault,  except  the  words  "po.  se,  and 
"  guilty,"  written  on  the  indictment,  over  the 
names  of  the  convicted  defendants  : — Held,  that 
this  was  no  proof  of  an  assault  as  against  the 
present  defendants,  and  that  they  comd  not  be 
convicted  of  the  riot  only,  as  the  indictment  did 
not  conclude  in  terrorem  populi.  Best  r. 
Sv^he$,  4  Car.  ft  P.  37S.  .But  ««  14  ft  15  Tict 
c.  100,  s.  24. 

If  persons  are  charged  with  a  riot,  and  catting 
down  fences,  and  the  indictment  does  not  con- 
clude in  terrorem  populi,  they  cannot  on  that 
indictment  be  convicted  of  a  riot,  but  may  be 
convicted  of  an  unlawful  assembly.  Rex  t. 
Cox,  4  Car.  ft  P.  138. 

An  indictment  on  1  Geo.  1|  etat.  2,  c.  6,  L  U 
for  remaining  assemUed  me  hour  after  procla- 
mation made,  need  not  charge  the  original  riot 
to  have  been  in  terrorem  populi.  Sex  v.Jtaut, 
5  Car.  ft  P.  163. 

Two  Connts— Finding  of  Orand  Tnry.]— In 

indictment  containing  two  counts,  one  for  a  riot, 
and  the  other  for  an  assauh,  found  hy  the  grand 
jury,  a  true  bill  as  to  the  assault  and  ignoramus- 
as  to  the  riot,  is  good.  Bex  v.  Held/unite,  Cowpi. 
325. 

Abatement  by  Death.] — If  four  are  indicted 
for  a  riot,  and  two  die  before  trial,  and  two  azfr 
found  guilty,  judgment  will  not  be  arrested. 
Itez  V.  Scott,  2  Burr.  1262  ;  1  W.  BL  35a 
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S.  EVIOEKCE. 

FrMmoe.] — On  an  indictment  for  a  riot,  the 
parties  cbargcKl  must  be  proved  to  have  been 
present  before  the  fact  of  the  riot  can  be  giTen 
in  eTidfsnce.  Sex  t.  A'iek4tlt!m,  1  Ijewin,  C.  C. 
300. 

Unt  it  has  tince  been  hdd  that  the  prosecator 
la  entitled  to  prove  the  acts  of  any  of  the  rioters 
before  he  connects  the  others  with  the  riot. 
Seg.  T.  CiH'pei;  1  Buss.  C.  a  M.  &85. 

VII.  AGAINST  PUBLIC  MORALS 
AND  FOLIC E. 

A.  BIGAMY. 

1.  Validity  qf  3farriaffes.  16S1. 

2.  Marriage$  Abroad,  IGSi, 

3.  Ahttnef  or  Drath  a/  PaHiety  1685. 

4.  Where  Triable,  1688. 

5.  Indietmenf,  lfl88. 

6.  Incidence  and  n'itneiseg,  1G89. 

1.  Validitt  op  Mabbiaqes. 

By  Banna — Koa-reddrace.] — If  the  first  mar- 
riage was  hy  banns,  it  is  no  objection  that  the 
parties  did  not  reside  in  the  parish  where  the 
tADDs  were  published,  and  the  marriage  ccle- 
btated.  Eea)  v.  Hind,  a    R.  253  ;  15  R.  B.  740. 

 Solsnmiiatioii  after  Hate  Xonthi.] — 

The  due  publication  of  banns  was  completed  on 
1st  July,  the  marriage  taking  place  on  Ist  Octo- 
ber followiup.  Marriages  by  bann^t  are  required 
to  be  solemnized  within  three  months  after  the 
complete  publication  of  banns  : — Held,  that  the 
marriage  was  valid,  it  not  being  found  that  the 
parties  knowingly  and  wilfully  intermarried 
without  due  j)ublication  of  banns.  Reg.  v. 
Ctartte,  16  L.  T.  429;  16  W.  B.  796;  10  Cox, 
C.  0.  474, 

rtetitiolu  Hum.]— Setnble,  that  assuming  a 
fictitious  name  upon  the  second  marriage  will  not 
prevent  the  offence  from  being  complete.  Itex 
V.  AUUon,  H.  k  E.  109. 

And  if  the  prisoner  has  written  down  the 
names  for  the  publication  of  the  banns,  he  ia 
precluded  from  saying  that  the  woman  was  not 
known  by  the  name  he  delivered  in,  and  that  she 
was  not  rightly  described  by  that  name  in  the 
indictment.    Htx  v.  Edwards,  R,t  R.  283. 

On  an  indictment  agamst  a  man  for  bigamy, 
It  appeared  that,  for  the  purpose  of  conceal- 
ment, the  second  wife  was  married  by  a  name 
by  which  she  had  never  been  known : — Held, 
that  this  was  no  answer  to  the  charge,  although, 
if  the  first  marriage  had  taken  place  under  such 
circumstances,  that  would  have  been  thereby 
rendered  void.   Bex  v.  Penaon,  5  Car.  &  P.  412. 

A  man,  having  a  wife  living,  was  married  to 
another  woman  in  the  presence  of  the  registrar, 
describing  himself  not  as  Edward  Rea,  his  true 
name,  but  as  Benjamin  Ilea.  There  was  no  evi- 
dence to  show  that  the  second  wife  knew  that 
his  christian  name  was  misdescribcd  : — Held, 
that  he  was  guilty  of  bigamy.  Jteg.  v.  Sea,  41 
L.  J.,  M.  C.  92  ;  L.  R.  1  C.  C.  363  ;  26  L.  T. 
484  ;  20  W.  R.  632  ;  12  Coz,  C.  C.  190. 

In  the  pablication  of  banns  in  1817,  a  woman 
named  Mary  Hodgkinson  was  called  White,  a 
anmame  entered  by  mistake  in  the  roister  of  her 
baptism,  but  which  she  had  nrrer  gone  by  or 


been  entitled  to.  The  false  name  waa  given  to 
the  officiating  clergyman  without  any  intention 
to  mislead ;  nor  did  nny  individual  having  an 
interest  in  the  marriage  appear  to  have  been 
deceived : — Held,  that  the  marriage  was  void. 
It  might  have  been  otherwise,  if  (without  any 
fraudulent  intent)  there  had  been  only  a  partial 
variation  of  the  name,  or  the  addition  or  sup- 
pression of  one  christian  name,  or  the  name  had 
been  one  which  the  party  had  ever  tised  or  been 
known  by.  Sex  v.  l\btke^,  1  B.  Ad.  190 ;  8 
L.  J.  (0.8.)  M.  0.  120. 

To  render  a  marriage  invalid  within  4  Geo.  4, 
c.  76,  8.  22,  which  enacts,  "  that  if  any  penon 
shall  knowin^y  and  MrilfnllT  intermarry  without 
the  publication  of  banns,  the  marriage  of  snch 
persons  shall  be  null  and  void,"  it  must  be  con- 
tracted by  both  parties  with  a  knowledge  that 
no  due  publication  has  taken  place  ;  and,  there- 
fore, where  the  intended  husband  procured  the 
banns  to  be  published  in  a  christian  and  sur- 
name which  the  woman  had  never  home,  butshe 
did  not  know  that  fact  until  after  the  solemni- 
sation of  the  marriafire,  the  marriage  was  valid. 
Sex  V.  Wroxtoa,  1  N.  &  If.  712  ;  4  B.  ft  Ad. 
640  ;  2  L.  J.,  M.  C.  64. 

Valid  Xarrioge  rendered  Void.] — ^A  marriage, 
which  would  have  been  void  by  »B  Geo.  2,  e.  33, 
and  had  once  been  rendered  valid  by  3  Geo.  4, 
c.  75,  s.  2,  cannot  be  subsequently  rendered  invalid 
by  the  marriage  of  either  of  the  parties,  during 
the  life  of  the  other,  with  a  third  person.  Beat 
V.  St.  John  Delpike,  2  B.  &  Ad.  226  ;  9  L.  J. 
(O.S.)  M.  C.  79. 

Marriage  within  Prohibited  Degreei,]— When 

a  person,  already  bound  by  an  existing  marriage, 
goes  through  with  another  person  a  form  of 
marriage  known  to  and  recognised  by  the  law  as 
capable  of  producing  a  valid  marriage,  for  the 
purpose  of  a  pretended  and  fictitious  marriage, 
such  person  ia  gtiilty  of  bigamy,  notwithstanding 
any  special  circumstances  which,  independently 
of  the  bigamooa  character  of  the  marriage,  may 
constitute  a  legal  disability  in  the  parties,  or 
make  the  form  of  marriage  resorted  to  inapplic- 
able to  their  case.  Seg.  v.  Allen,  41  L.  J.,  M.  C. 
97  ;  L.  B.  1  C.  C.  367  ;  26  L.  T.  664  ;  20  W.  B. 
756 ;  12  Coz,  O.  C.  193. 

A  man  having  a  wife  living,  went  through  the 
ceremony  of  marriage  with  another  woman,  who 
was  within  the  prohibited  degrees  of  olBnity ;  so 
that  the  seconcf  marriage,  even  if  not  bigamoua, 
would  have  been  void  under  5  &  6  WilL  4, 
c.  54,  8.  2  : — Held,  that  he  was  guilty  of  bigamy. 
lb. 

The  5  &  6  WilL  4,  c.  64,  rendera  abeolntelj 
void  all  marriages  solemnized  after  the  time  of 
its  passing  between  persons  within  the  prohibited 
degrees,  ami  which  were  previously  voidable  only 
by  sentence  of  the  Ecclesiastical  Court  pro- 
nounced during  the  life  of  both  parties,  S^.  v. 
ChadaicJt,  11  Q.  B.  173;  17  L.  J.,  M.  C.  S8; 
12  Jnr.  174  ;  2  Coi,  C.  C.  881. 

Therefore,  a  marriage  with  deceased  wife's 
sister  contracted  after  the  passing  of  that  act  is 
absolutely  void,  lb. 

A,,  a  married  woman,  in  the  lifetime  of  her 
husband,  married  B.,  who  was  a  widower,  B. 
having  been  the  husband  of  A.'s  deceased  sister  : 
— Held,  that  this  was  bigamy  in  A,,  and  that  the 
circumstance  that  the  marriage  of  A,  and  B. 
would  have  been  wholly  void  under  5  &  6  WilL  4, 
c.  54  »  ^  oven  if  A.  had  been  unmarried,  made 
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no  difference.  v.  Brawn,  1  Car.  &  K.  141 ; 

lCox,0.  C.33. 

Hinori — Conieut  of  Parents.] — Tbc  marriage 
of  a  minor  by  licence  without  tlie  consent  re- 
quired by  i  Geo.  4,  c.  75,  e.  Iti,  is  valid.  Itt  x  v. 
Birviingham,  2  M.  jc  liy.  230  ;  8  B.  &  G.  2<J  ;  6 
L.  J.  (O.S.)  M.  C.  C7.  So  under  6  &  7  Will.  4, 
C.  86,  8. 25. 

It  is  not  necessary  on  aprosicution  for  bigamy 
(or  a  suteequent  manligt;  of  a  minor,  to  prove 
the  consent  of  the  parent  to  the  first  marriage. 
R^.  T.  Clark,  2  Cox,  C.  C.  183. 
' '  By  9  Geo.  2,  c.  11  (Irish),  the  marriage  of  a 
minor  without  consent  is  Toid  ;  but  if  no  suit  be 
commenced  within  one  year  after  the  marriage, 
it  shall  be  good.  Therefore,  where  it  appeared  in 
a  case  of  bigamy  that  tUe  first  marriage  was  cele- 
brated in  Ireland  by  licence,  when  the  prisooer 
was  a  minor,  without  his  father's  consent 
Held,  that  it  was  no  defence, ns  more  thana  year 
had  elapsed  from  the  time  of  the  marriage.  Bex 
v.Jacobg,  1  M.  C.  C.  140. 

Of  Xarrlagei  Abroad.]— ,S:c  infra,  next  coL 

In  Ghapeli  ud  Licensed  Flaeea— Proof.]— 
Upon  an  indictment  for  bigamy  it  was  proved 
that  the  first  marriage  wan  solcniniECd,  not  in  the 
parish  church  of  the  parish  but  in  a  cliamber  in 
.  a  building  a  few  yards  from  the  church,  while 
the  church  was  under  rejiair.  It  was  further 
proved  that  divine  service  had  several  times  been 
performed  in  this  building : — Hold,  that  the 
ooilding  must  be  presumed  to  have  been  licensed, 
and  therefore  the  first  marriage  was  valid,  and 
the  man  was  properlv  convicted  of  bigamv. 
Jteg.  V.  Cre^nccU,  45  L.' J.,  M.  C.  77  ;  1  Q.  B.  1). 
446  ;  33  L.  T.  760  ;  24  W.  K.  2S1  ;  13  Cox,  C.  C. 
126. 

Where  the  first  marriage  was  solemnized  in  a 
chapel,  it  was  necessary  to  show  either  that  the 
chapel  was  one  in  which  banns  had  been  usually 
published  before  26  Geo.  3,  c.  iill,  or  that  the 
cbapcl  was  built  and  consecrated  after  that  act, 
and  before  6  Geo.  4,  c.  1*2  ;  and  jiroof  that  mar- 
riages had  been  Bolcniuizcd  there  for  the  last 
twenty  vears  was  not  snftjcient  for  tliis  purpose. 
Beg.  V.  Bowen,  2  Car.  &  K.  227. 

The  prisoner  was  convicted  on  nn  indictment 
for  bigamy.  It  was  alleged  that  the  first  mar-  j 
riage  took  place  in  a  dissenting  chapel  duly 
licensed  for  marriages,  and  a  witness  was  called 
■who  proved  that  he  was  jirescnt  at  the  marriage, 
that  it  took  place  in  the  dissenting  chapel  in  the 
jiresence  of  trie  regi-strar,  that  tlie  entry  of  the 
marriage  in  the  registrar's  book  was  signed  by 
the  witness  as  a  witnesa  to  the  marrijige,  and 
that  the  parties  afterwai-ds  lived  tog.-tlier  as 
hiisbanil  and  wife  for  some  years: — Held,  first, 
that  liic  i)arol  testimony  of  the  witness  suffi- 
ciently proved  the  fact  of  marriage.  ItfS-  v. 
MaiHieariHff,  Dears.  &  B.  132  ;  26  L.  J.,  M.  C. 
10;  2  Jur.  (K.8.)  1236;  6  W.  11.  119;  7  Cox, 
<!.  C.  I»2. 

Held,  secondly,  that  there  wasprimft  facie  evi- 
dence that  the  cltapcl  was  duly  registereil.  and 
was  a  place  in  which  marriages  might  l^ally  be 
solemnized.  lb. 

A  witness  produced  n  certificate,  niuler  the 
hand  of  the  superintendent  registrar,  of  tlic  fact 
that  the  chapel  had  been  duly  registered.  It 
did  not  purport  to  be  a  copy  or  nn  extract,  but 
the  witness  proved  that  he  hi  d  examined  it  witb 
the  register  book  at  the  office  of  the  superin- 


tendent registrar,  and  that  it  was  correct : — ^Hekl, 
that  the  document  wasadmissibleasan  exammed 
copy  or  extract  from  the  superintendent  regis- 
trar's book,  under  14  15  Vict.  c.  99,  8.  14,  and 
was  therefore  good  evidence  of  the  doe  r^istm- 
tion  of  the  chapel.   I  b. 

Proof  of  a  marriage  before  the  r^Istrar, 
although  in  a  chapel  not  regularly  licensed  and 
registered,  is  sufiicient.  Beg,  v.  Tdton,  1  F.  &  F. 
54. 

Proof  of  a  marriage  in  a  chapel  in  the  pre- 
sence of  the  registrar  of  the  district  and  two 
witnesses,  is  sufficient  without  proving  that  the 
chapel  was  registered.  Iteg.  t.  Cradoeh^  3  F.  ft 
F. 837. 

Upon  an  indictment  for  bigamy,  it  appeared 
that  the  prisoner  was  married  to  his  first  wife  in 
a  place  which  had  been  registered  pursuant  to 
6  &  7  Will.  4,  c.  85.  It  was  proved  that  notice 
of  the  marriage  had  been  given  to  the  superin- 
tendent registrar ;  but  that  notice  was  not  pro- 
iluccd  by  him.  The  r^fisters  of  the  marriage 
and  of  the  building  were,  however,  produced  and 
read.  It  was  objected  that  there  ought  to  have 
been  further  evidence  that  due  notice  was  given 
to  tlie  superintendent  registrar  ;  that  he  issued 
his  certificate  thereon,  and  tiiat  the  marriage  was 
celelnnted  In  the  building  specified  in  that  notice 
and  certificate  : — Held,  that  the  evidence  given 
proved  a  sufficient  primil  facie  case,  and  that  the 
conviction  was  right,  Be$.  v.  Haioet^  I  Den.  C 
C.  270  ;  2  Cox,  C.  C.  432. 

Compare  cates  sab  tit.  Hvsbasd  akd  Wifk. 

2.  Mabbuobb  ABBOAD. 

LsTof  Plaofliriwre  Xarrimgs  Solemniied.]— 

Upon  a  trial  for  bigamy,  the  evidence  on  the 
part  of  the  crown  to  establish  the  alleged  biga- 
mous marriage  proved  that  the  ceremony  took 
place  in  an  American  state  ;  that  both  the  parties 
were  British  subjects,  professing  the  Koman 
Catholic  religion ;  that  the  ceremony  was  per- 
formed by  Soman  Catholic  priests  in  a  Roman 
Catholic  chnrch,  after  publication  of  banns,  and 
that  the  parties  afterwards  cohabited.  No  evi- 
dence was  given,  cither  by  the  crown  or  the 
prisoner,  of  the  law  of  the  state  whcnc  the  mar- 
riage was  solemnized  : — Held,  that  llie  evidence 
was  sufficient  to  sustain  a  conviction.  Bty.  v. 
Gri^it,  4  L.  B.  Ir.  497  ;  14  Cox,  C.  C.  308. 

In  an  indictment  for  bigamy  cverj-thing  re- 
lating to  the  first  marriage  must  be  proved 
strictly;  and  evidence  of  a  marriage  in  Scotland 
by  a  Koman  Catholic  priest,  who  has  previously 
performed  similar  ceremonies  there,  will  not 
suffice  without  due  proof  of  what  the  law  as  to 
such  marriage  is,  although  the  prisoner  may  have 
admitted  that  he  was,  in  f  iu:t,  marriedin  Scotland. 
Bt-g.  V.  Savage,  13  Cox,  C.  C.  178. 

Marriage  in  Ireland— Validity.]— The  zoar- 
riage  of  a  Protestant  in  Ireland  to  a  Boman 
Catholic,  by  a  Roman  Catholic  priest,  is  void,  by 
IS)  Geo.  2,  c.33  (Irish).  Sex  y.  Suuderlaitd^S 
Lewin,  0.  C.  103. 

A.  was  married  to  K.,  according  to  the  rites  of 
tlie  Established  Church,  in  1858,  and  in  April, 
18ti.5,  during  the  lifetime  of  S.,  he  was  married  to 
B.  in  a  Roman  Catholic  church  in  Dobhn.  B. 
knew  A.  six  months  previously  to  the  maniifis, 
anil  believed  him  to  be  a  Roman  Catholic.  He 
told  B.  that  he  was  a  Koman  Catholic  Hehsd 
been  bom  and  reared  a  Protestant,  and  hid 
att^ed  the  Protestant  service  on  CfarirtaM 
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mornin;*,  I8C4.  Tho  jury  found  thnt  A.  was  a 
|))'ofcstiiDfr  FrotcstnDt  within  twelve  months  pre- 
viously to  the  mHiriagti,  and  thnt  he  had  u  :ld 
himself  ont  as  a  Roman  Catholic  to  the  clergy- 
man who  married  him,  and  had  told  the  woman 
he  was  n  Roman  Catholic,  and  the  jury  convicted 
him  o£  bigamy : — Held,  that  he  was  wrongly 
Convicted.  R'ij.  v.  Fannin//,  n  It.  C.  L.R.28'J  ; 
14  W.  K.  701  ;  10  Cox,  C.  C.  41 1. 

Inlrebuid,thc  marria^  of  two  Roman  Catholics 
by  a  Roman  Catholic  priest  is  good ;  and  if  a 
jjcrson  at  the  time  of  such  mnrri.igi;  declares  him- 
self to  be  a  Roman  Catholic,  and  tin  woman  is  a 
Roman  Catholic,  this  is  a  good  niarrin^e  as 
against  him  ;  and  if  he  is  afterwar:1s  tried  for 
bigamy  on  this  marriage  (he  having  boon  before  ' 
married  to  another  witc,  who  was  still  alive),  he 
will  not  be  allowed  to  set  ap  his  supposed  Fro- 1 
testantism  as  a  defence  to  the  chat^   Itrg.  v.  I 
OrffiU,  9  Car.  &  P.  80.  I 

-   Proof  ot] — To  prove  a  marriage  of  two  | 

Roman  Catholics  in  Ireland,  evidence  was  given  i 
that  the  Rev.  W.  O'H.  (who  officiated)  actccl  as  a  i 
Roman  Catholic  priest,  ami  that  the  marriage  (n!<  j 
was  usual)  took  place  at  his  house,  and  he  nskcd  I 
the  parties  if  they  were  Roman  Catholics,  and  \ 
that  they  said  they  were  so;  that  part  u£  the] 
ceremony  was  in  English  and  piirt  in  Latin  ;  and 
that  having  asked  the  man  if  he  would  take  the 
woman  as  his  wife,  and  the  woman  if  she  would 
take  -the  man  as  her  husband,  and  each  having 
answered  in  the  affirmative,  he  prououaced  them 
married : — Held,  auSlcieDt.  Jb. 

MMTiage  in  Scotland— Validity.]— For  what 
is  necessary  to  constitute  a  vnli<l  marriage  in 
Scotland,  sec  Iteat  t.  Orakam,  2  Lewin,  C.  C.  07; 
DtUrymple  v.  Dalrwnple,  2  Hngg.  Cons.  R.  54. 

A.,  a  subject  of  her  Majesty,  and  resident  in 
England,  was  married  in  (Scotiand,  accoi-ding  to 
the  law  of  Scotland.  He  subsequently  married 
again  in  the  same  country,  and  according  to 
the  some  law,  his  first  wife  being  alive.  Both 
•wives,  at  the  lime  of  their  nuuriagc,  were  resi- 
dent in  England  : — Held,  that  he  had  committed 
an  offence  against  9  Qeo.  4,  c.  31,  s.  22.  Jleg.  v. 
'Jbppiiig,  Dears.  C.  C.  647  ;  2.>  L.  J.,  M.  C.  72  ; 
2  Jur.  (N.6.)  428  ;  4  W.  R.  482  ;  7  Cox,  C.  C.  103. 

 Proof  of.] — On  a  trial  for  bigamy  a  woman 

was  called  as  a  witness,  who  stated  that  she  was 
present  at  a  ceremony  performed  in  a  private 
noose  in  Scotland,  by  a  minifitcrof  some  religious 
denomination  ;  that  she  herself  was  marriol  in 
the  same  way,  and  that  parties  always  married 
In  Scotland  in  private  houses  : — Held,  that  she 
was  not  a  competent  witness  to  prove  the  law  of 
Scotland  as  to  marriage^  and  that  her  evidence 
did  not  prove  the  fact  of  a  marriage.  Meg.  v. 
JPiitey,  Dears.  C.  C  33  ;  22  L.  J.,  M.  C.  19 ;  17 
Jar.  120  ;  1  W.  R.  40  ;  6  Cox,  C.  C.  83. 

Comparf  etuet  sab  tit.  HOSBAND  AND  Wife 
— IHn-EBirATIONAL  LAW. 


8.  Absence  ok  Death  op  Fabties. 

QneitioB  for  Jury — Enawledgs  of  Prlaoner.]— 
It  is  a  question  for  the  jury  whether  the  prisoner 
knew  that  his  first  wife  was  alive.  Jteg.  v.  Hane, 
1  F.  i:  F.  323. 

In  1864  W.  married  A.  Inl866hewaBchargcd 
with  bigamy  in  marrying  B.  in  18lt8,  his  wife  A. 
being  then  oltrc,  and  was  on  sach  charge  con- 


victed. In  1879  he  married  C,  and  in  1880,  C. 
being  then  alive,  he  married  D.  Afterwards, 
upon  a  charge  of  bigamy  in  manying  t)..  G 
being  then  alive,  W.  wan  eonvieted,  it  being  held 
by  the  presiding  judge  that  there  was  no  evidence 
that  A.  wa9  alive  when  W.  married  C,  or  that 
the  marriage  with  C.  was  invalid  by  reason  of  A. 
being  then  alive  : — Held,  that  the  conviction 
coukl  not  be  sustained,  as  the  question  should 
have  been  left  to  the  jury  whether  opon  the  above 
facts  A,  was  alive  or  not  when  w.  marriei  C. 
Jt(^.  V.  V'illitkirc,  BO  L.  J.,  M.  C.  87 ;  6  Q.  B.  D. 
36-1 ;  44  I,.  T.  222  ;  29  W.  R.  473  ;  14  Cox,  C.  C. 
541  :  4.-)  J.  F.  375. 

On  a  trial  for  bigamy,  it  was  proved  that  the 
prisoner  married  A.  in  1836,  left  him  in  1843,  an<l 
married  again  in  1847.  Nothing  was  heard  of  A. 
after  the  prisoner  left  him.  nor  was  any  evidence 
given  of  his  ane  : — Held,  that  there  was  no  pre- 
auniption  of  law,  either  in  favour  of  or  ag'iinst 
the  continuance  of  A.'3  life  up  to  1S47  ;  but  rhat 
it  was  a  question  for  the  jtiry,  as  a  matter  of  fact, 
whether  or  not  A.  was  ^ive  at  the  date  of  thi; 
second  marriage  in  1847.  fyg.  v.  Lttmtt^t  Si* 
L.  J..  M.  C.  86  ;  L.  B.  I  C.  C.  196  ;  20  L.  T.  4.")4  ; 
17  W.  R.ii8.5:  11  Cox,  C.  C.  274. 

In  1863  the  prisoner  married  his  first  wife, 
lived  with  her  atxmt  a  week,  and  then  left  her. 
It  was  not  proved  that  he  had  since  seen  her.  In  ■ 
11*67  he  married  another  woman,  hi.«  first  wife 
being  then  alive.  On  the  trial  of  an  indictment 
for  bigamy,  the  ji»3ge  told  the  jury  that  they 
must  be  satisfied  Uiat  the  prisoner  knew  that  his 
first  wife  was  alive  at  the  time  of  the  second 
marriage: — Held,  that  the  direction  was  right. 
lifff.  V.  Jane*,  21  L.  T.  396  ;  11  Cox,  C.  C.  35S. 

Where  no  evidence  was  given  on  either  side  as 
to  bis  knowledge  that  his  wife  was  alive,  but  it 
was  proved  that  they  had  separated  by  agreement 
in  1843,  and  in  1867  he  produced  her  at  a  trial 
in  which  he  was  interested  : — Held,  that  it  was 
for  the  jury  to  say  whether  there  was  an  abscace 
of  knowledge  on  his  part  that  his  wife  was  alive 
in  1855,  the  (bite  of  the  second  marriage.  £eg. 
V.  Vrost,  1  F.  ic  F.  BIO. 

Presamptlon  of  Continsatioa  of  Cohabitathm.] 

— The  prisoner  was  convicted  of  bigamy.  It  was 
proved  that  he  had  married  W.  in  1866,  and  lived 
with  her  after  the  marriage,  but  for  how  long 
was  not  known ;  that  in  1882,  W.  being  still 
alive,  he  bad  gone  through  the  form  of  marriage 
with  another  woman,  but  there  was  no  evidence 
as  to  the  prisoner  and  W.  having  ever  separated, 
or  as  tf)  when,  if  separated,  they  last  saw  each 
other  : — Held,  that  the  prisoner  was  rightly  con- 
victed. Jiey.  V.  Jonsf,  52  L.  J.,  U.  C.  96;  11 
Q.  B.  D.  108  ;  48  L.  T.  768  j  SI  W.  B.  800  ;  15 
Cox,  C.  C.  284  ;  47  J.  P.  5.35. 

Whether  Prisoner  must  nie  Kmuib  of  Aoqniring 
Xnowledgt}.] — A  woman  was  convicted  on  an 
indictment  for  bigamy.  It  appeared  that  her 
fii-st  husband  ha<l  been  continually  absent  from 
her  for  seven  years  next  preceding  the  second 
marriage ;  on  which  occasion  she  represented 
herself  as  a  single  woman,  and  was  married  hy- 
her  maiden  name.  The  jury  being  asked  to  con- 
sider whether  she  knew  her  hosband  to  he  alive 
at  the  time  of  the  second  marriage  ;  and  if  not, 
whether  she  had  Uie  means  of  ■  aicquiiing  the 
knowl^ge,  found  that  they  had  no  evidence  oC 
her  knowIctlgC,  but  the  jury  were  of  opinion  that 
she  had  the  means  of  acquiring  knowledge  if  she 
had  chosen  to  make  use  of  them  :<— Held,  that 
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npon  that  finding  the  conviction  conld  not  be 
sustained.  Jteff.  t.  Bngg».  Deare,  &  B.  98  ;  26 
I..  M.  C.  7  ;  2  Jor.  (N.8.)  1195  ;  5  W.  R.  53  ; 
7  Cox,  C.  C.  175, 

■  Oniuof  Proof.]— WhethcreTidenceisnecesaary 
on  the  part  of  the  prosccntion  to  show  that  the 
priBOQcr  married,  knowing  his  Bccood  wife  to  be 
alive,  de|>euds  upon  the  particular  facts  each 
case.   Iteg.  v.  Ellis,  1  F.  &  F.  309. 

The  law  always  prcsumca  against  the  commis- 
RioQ  of  crime ;  and,  therefore,  where  a  woman, 
twelve  mont^  after  her  first  husband  was  last 
iii'nrd  of,  married  a  second  husband,  and  had 
children  by  him  : — Held,  that  the  sesaions  did 
right  in  presuming  prima  facie  that  th2  first 
husband  was  dead  at  the  time  of  the  second 
marriage  ;  and  that  it  was  incumbent  on  the 
party  objecting  to  the  second  marrii^e  to  give 
some  proof  that  the  first  husband  was  then  alive. 
Btx  V.  Ttoyhing,  2  B.  &:  Aid.  386  ;  20  R.  B.  480. 

It  is  not  necessary  for  the  prosecution  to  prove 
affirmatively  that  at  the  time  of  the  second 
marriage  the  prisoner  knew  that  his  first  wife 
was  alive.  v.  Jonet,  21  L.  T.  396 ;  11  Cor, 

C.  C.  368. 

The  harden  of  proof  that  a  person  charged 
with  bigamy  has  not  been  c<mtinually  absent 
from  his  wife  for  seven  years,  and  that  she  was 
not  known  to  him  to  be  living  within  that  time, 
is  on  the  prosecntion  and  not  on  the  prisoner,  for 
how  can  he  prove  a  negative  that  he  did  not 
know.   Reg.  v.  Beaton,^  F.  St  F.  819. 

When  it  ia  proved  that  the  prisoner  and  his 
first  wife  had  lived  apart  for  the  seven  years 
preceding  the  second  marriage,  it  is  incumbent 
on  the  prosecution  to  show  tlut  during  that  time 
he  was  aware  of  her  existence  ;  and,  in  absence 
of  such  proof,  he  is  entitled  to  be  acquitted.  Iteg. 
T.  Curgenwen,  35  L.  J.,  M.  C.  68  ;  L.  K.  1  C.  C. 
1 ;  11  Jnr.  (N.8.)  984  ;  13  L.  T.  383  j  14  W.  B. 
66  ;  10  Cox,  0.  C.  152. 

Abienee  for  period  of  Bttven  Tsan.] — Semble, 
that  the  construction  of  9  Geo.  4,  c,  31,  a.  22,  in 
relation  to  the  offence  of  bigamy,  is  this :  not 
that  the  party,  charged  to  be  deprived  of  the 
benefit  of  its  provision  as  a  defence,  must  have 
known  at  the  time  when  he  contract«l  the  second 
marriage  that  the  first  wife  had  been  alive  during 
the  seven  years  preceding ;  but  that  to  bring  him 
within  that  provision,  he  must  have  been  ignorant 
daring  the  whole  of  those  seven  years  that  she 
was  alive.   Reg.  v.  CuUmy  9  Car.  &  P.  C87. 

When  the  prisoner's  first  wife  had  left  him 
sixteen  years,  and  it  was  proved  by  the  second 
wife  that  she  had  known  him  for  nine  years 
living  as  a,  single  man,  and  that  she  had  never 
heard  of  the  first  wife,  who  it  appeared  had  been 
living  seventeen  miles  from  where  the  prisoner 
resided  : — Held,  thatonthisevidencetheprisoner 
ought  to  be  acquitted  on  the  proviso  contained 
in  9  Qeo.  4,  c.  31,  b.  22.  R^.  v.  Jottet,  Car. 
ft  M.  614. 

Boni  fide  Belief  of  Beath— Karriage  within 
SoTes  Tears.] — A  bon&  fide  belief  by  a  wife  that 
her  husband  is  dead  ia  no  defence  to  an  indict- 
ment for  bigamy^  nnless  he  has  been  continuously 
absent  for  seven  years.  Bag.  v.  Oibboiu,  12  Cox, 
0.  C.-237.  Contra,  Reg.  v.  Turner,  9  Cox,  C.  C. 
145. 

In  an  indictment  for  bigamy,  evidence  is  not 
admissible  to  show  that  the  prisoner  honestly 
b^eved  that  bis  first  wife  was  dead,  when  he 


married  a  second  time,  within  seven  yean  of  his 
last  having  heard  of  or  seen  his  first  wife.  Seg. 
V.  BtnneU,  14  Cox,  C.  C.  45. 

iJemble,  that,  however  reasonable  sach  a  belief 
may  be,  it  can  only  be  used  in  mitigation  of 
punishment  after  conviction..  lb. 

It  is  a  good  defence  to  an  indictment  for 
bigamy  that  the  prisoner  at  the  time  of  the 
second  marriage  honestly  and  bonft  fide  believed 
that  his  first  wife  was  dead,  and  had  reasMiable 
grounds  for  so  believing.  Reg.  t.  Barton^  IL 
Cox,  C.  C.  670. 

To  an  indictment  for  Ugamy  it  ia  a  good 
defence  that  at  the  time  of  t^e  bigamous  mar- 
riage the  woman  had  a  reasonable  and  bon&  fide 
beUef  that  her  husband  was  dead,  although  seven 
years  had  not  elapsed  since  she  lutd  last  heard  of 
him.    Reg.  v.  Moore,  13  Cox,  C.  C.  544. 

The  prisoner  was  convicted  onder  24  &:  25  Vict, 
c.  100,  s.  57,  b^amy,  having  gone  through 
the  ceremony  of  marriage  within  seven  years 
after  she  had  been  deserted  by  her  bosband. 
The  jury  found  that  at  the  time  of  the  second 
marriage  she  in  good  faith  and  on  reasonable 
grounds  believed  her  bosband  to  be  dead : — Held, 
by  majority  of  the  coort,  that  a  bon&  fide  beUef 
on  leaaonalde  grounds  of  the  death  of  the  hus- 
band at  time  of  t-he  second  marriage  afforded  a 
good  defence  to  the  indictment,  and  that  the 
conviction  was  wrong.  Reg.  v.  TtiUony  58  L,  J, 
M.  C.  97 ;  23  Q.  B.  D.  168 ;  60  L.  T.  899  ;  37 
W.  K.  716;  16  Cox,  0.  C.  629  ;  64  J.  P.  4- 
C.C.B. 

4.  Wherb  Tbiablx. 

Piiwrnar  In  Caitody  for  Another  OfBrnee-l— 

Where  a  prisoner,  having  been  apprehended  mr 
larceny,  was  detained  in  the  same  county  for 
bigamy,  the  detainer  was  such  an  apprehension 
as  would  warrant  the  indicting  him  in  that 
county,  under  1  Jac.  1,  c.  II.  Rett  ▼.  Gordon, 
R.&B.48. 

Indletasnt— Avetment  in.]— An*  indictment 

for  bigamy,  committed  in  one  county,  found  by 
a  jury  of  another  where  the  prisoner  was  appre- 
hended, must  state  that  fact.    R-x  v.  Fraut, 

1  M.  C.  C.  407. 

But  if  an  indictment  for  bigamy  is  tried  at  the 
same  assizes  at  which  the  bill  is  found,  it  wiU 
sufficiently  appear  by  the  caption,  that  the  party 
is  in  custody  in  the  county,  so  as  to  give  the 
court  jurisdiction  ;  and  there  need  not,  in  that 
case,  be  any  averment  in  the  indictment,  as  to 
the  cuflto^.   Reg.  v.  WhUey,  1  Car.  &  K.  150 ; 

2  M.  C.  C.  186.  t^ee  Beg.  v.  Saiythiet,  1  Den.  C. 
C.  498  ;  2  Car.  &  K.  878  ;  T.  &  M.  190  ;  19  L.  J, 
M.  C.  31  ;  13  Jur.  1034  ;  4  Cox,  C.  C.  94. 

An  indictment  was  allowed  to  be  amended  a& 
to  the  allegation  oC  apprehension  in  the  Kxamtj. 
Reg.  V.  SmUh,  1  F.  it  F.  36. 

6.  IsniCTUEST. 

Beieription  of  Wlfto.] — ^The  second  wife  being 
described  as  E.  C,  widow ;  she  was,  in  fact,  not 
a  widow,  nor  had  she  ever  been  represented  or 
reputed  to  be  so :  was  formerly  a  fatal  variance, 
bat  now  amendable  under  14  ft  15  Vict.  c.  100, 
s.1.  JI(»iv.i)0e2ey,4CaT.  ftP.679;  1H.C.C. 
303. 

If  there  wasadiscrepancy  between  the  christian 
name  of  the  prisoner's  first  wife  as  laid  in  the 
indictment,  and  as  stated  in  the  copy  of  the 
certificate  which  was  produced  to  prove  the  first 
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marriage,  the  prisoner  must  be  acquitted,  unless 
that  discrepancy  could  be  explained,  or,  iit  the 
absence  of  such  proof,  unless  it  conld  be  shown 
that  the  first  wife  was  known  bj  both  names. 
Beg.  V.  Gooding,  Car.  &  M.  297. 

ICuriage  still  Sabsiiting.] — In  an  indictment, 
is  sufticicnt  to  aver  the  life  of  the  first  wife, 
without  going  on  to  allege  that  the  marriage  is 
still  subsisting.  Murray  v.  Reg.,  7  Q.  B.  700 ;  14 
L.  J.,  Q.  B.  357 ;  9  Jur.  596  ;  1  Cox,  C.  0.  202. 

A,n  indictment  averred  the  first  marriage,  that 
the  prisoner  of  terwards  feloniously  did  marry  one 
J.,  but  did  not  aver  that  the  second  marriage 
took  place  whilst  the  prisoner  was  so  married  as 
aforesaid :— HeUl,  bad.  Quaere,  whether  the  de- 
fect was  cored  by  a  subsequent  averment  that 
the  prisoner  was  then  and  there  married,  her 
former  husband  being  now  alive.  Reg,  r.  Apley, 
1  Cox,  0.  C.  71. 

ATCnunt  at  to  Cwto^  of  PriMBn.]— )Sse 
snpra. 

6.  EVIDBNCB  AND  WITNESSES. 

Certifloate  of  Karriage.]— Wbere  a  first  mar- 
fiage  was  solemnized  ander  6  &  7  WUL  4,  c.  86, 
the  certificate  authorised  by  that  act  and  6  &  7 
Will.  4,  c.  6ft,  9.  38,  coupled  with  the  identity  of 
tiie  parties,  is  sufficient  primft  facie  evidence  of 
such  marriage.  Reg.  v.  Hawes,  1  Den.  C.  C. 
270  ;  2  Cox,  C.  C.  432. 

It  is  not  necessary  to  put  the  original  register 
in  evidence  toprove  a  marriage.  Sayer  v.  Glot- 
2  Car.  &  E.  694 ;  2  Ex.  409 ;  12  Jur.  463. 

Where  the  proof  of  marriage  is  supported  by 
a  copy  of  the  certificate  and  evidence  that  the 
prisoner  cohabited  with  a  person  of  the  same 
name  immediately  afterwards : — Held,  that  in 
tbe  absence  of  witnesses  of  the  marriage,  or  some 
further  evidence,  tbe  proof  was  insnfficient.  Beg. 
V.  Simpson,  16  Cox,  0.  0.  323, 

 Photograph  to  prove  Identity.] — A  pho- 
tographic likeness  of  the  first  husband  allowed 
to  be  shown  to  the  witnesses  present  at  the  first 
marriage,  in  order  to  prove  hia  identity  with  the 
person  mentioned  in  the  marriage  certificate. 
Meg.  V.  ToUoit,  4  F.  &  F.  103. 

Sselaratio&s  of  PriMner.] — A.  prisoner's  decla- 
rations, deliberately  made,  of  a  prior  marriage 
iat  a  foreign  country,  are  sufficient  evidence  of 
such  marriimie,  without  proving  it  to  have  been 
celebrated  according  to  the  law  of  tbe  country. 
Beg.  V.  Newton,  2  M.  &:  Eob.  503.  S.  C,  nom. 
R^.  V,  Simmonsto,  1  Car.  &  K.  164 ;  1  Cox,  C.  C. 
30. 

Semble,  that  an  acknowledgment  alone  by  the 
prisoner  of  the  fact  of  the  first  marriage  wonld 
not  be  sufficient  evidence  of  that  tact.  Bern  v. 
Trueman,  1  East,  P.  C.  470. 

'But  proof  of  such  an  acknowledgment,  to- 
other with  evidence  of  cohabitation,  and  that 
the  prisoner  backed  hia  assertion  by  producing 
to  the  witness  a  copy  of  a  proceeding  in  a  Scotch 
court,  for  having  improperly  contracted  the 
marriage  (but  which  was  s  nullity),  will  be 
sufficient  evidence  of  the  first  marriage.  lb. 

Evidence  of  a  marriage  in  Scotland  by  a 
Roman  Catholic  priest,  who  has  previously  per- 
formed similar  ceremonies  there,  will  not  suffice 
without  due  proof  of  what  the  law  as  to  such 
marriage  is.  altliough  the  prisoner  may  have 
admitted  that  be  was,  in  fact,  married  in  Scot- 
land.  Beg.  V.  Savage,  13  Cox,  C.  C.  178. 


There  ought  to  be  some  proof  of  the  first  mar- 
riage, beyond  the  mere  statement  of  the  prisoner 
while  in  custody ;  therefore,  where  a  man  went, 
to  a  police  station,  and  stated  that  he  had  com- 
mitted bigamy,  and  when  and  where  the  first 
marriage  took  place,  and  while  in  custody  signed 
a  statement  to  the  same  effect,  the  judge  thouglit 
I  this,  though  some  evidence  of  the  first  marriage, 
was  not  sufficient,  and  so  told  the  jury.  Reg.  v. 
Flaherty,  2  Oar.  &  K.  782. 

Proof  of  Scotch  Karrlage.]— On  a  trial  for 
bigamy,  a  woman  was  called  as  a  witness,  who 
stated  that  she  was  present  at  a  ceremony  jier- 
Cormed  in  a  private  house  in  Scotland  by  a 
minister  of  some  religious  denomination ;  that 
she  herself  was  married  in  the  same  way,  and 
that  parties  always  married  in  Scotland  in  pri- 
vate houses : — Held,  that  she  was  not  a  compe- 
tent witness  to  prove  the  law  of  Scotland  as  to 
marriage,  and  that  her  evidence  diil  not  prove 
the  fact  of  a  marriage.  Reg.  v.  Povey,  Bears. 
C.  C.  32 ;  22  L.  J.,  M.  C.  19 ;  17  Jur.  120 ;  1  W.  B. 
40;  6  Cox,  C.  C.  83. 

What  Sufficient  to  show  First  Xarriage  In- 
valid.]— Evidcucc  of  the  cohabitation  of  the 
first  husband  with  another  woman,  his  reputed 
wife,  before  tbe  time  of  his  marriage  with  the 
accused,  and  of  such  reputed  wife  being  alive 
after  the  marriage,  is  snfficient  evidence  of  a 
prior  marriage  to  warrant  an  acquittal.  Beg,  t, 
WiUoH,  3  F.  &  F.  119. 

Onus  of  Proof.] — In  Abarges  of  bigamy  it  n 
incumbent  upon  the  pi't^ccution  to  prove  the 
validity  of  the  first  marriage.  Where,  therefore, 
the  first  marriage  has  been  contracted  without 
the  due  publication  of  banns  required  by  4  Geo. 
4,  c.  76,  the  prosecution,  in  order  to  show  that 
the  case  is  not  within  the  statute,  must  prove 
that  the  want  of  due  publication  was  unknown 
to  one  of  the  parties  previously  to  the  marriage 
in  accordance  with  Bern  v.  Wruxttm  (4  B,  &  Ad. 
640).  Beg.  v.  Kay,  16  Cox,  C.  C.  292. 

 Prisonor*!  Ksowledgo  that  Tirit  Wift 

Alivo.]— &0  ante,  coL  I6ti5. 

Sentence  of  Jactitation,  Effect  of.] — Sentence 
of  jactitation  was  not  conclusive  evidence  against 
an  indictment  of  bigamy  ;  for  its  validity  might 
be  impeached  as  having  been  obtained  by  fraud. 
Kingston't  (fiucheea)  Gue,l  Leach,  C.O.  146; 
1  East,  P.  C.  468. 

WitnesMi.] — ^A  reputed  wife  cannot  first  give 
evidence  in  favour  of  her  supposed  husband. 
Peat's  Cate,  2  Lewin,  C.  C.  111. 

Qutere,  whether  a  woman  who  has  gone 
through  the  ceremony  of  marriage  with  a  man 
can  be  allowed  to  prove  the  invalidity  of  the 
marriage,  and  that  she  is  not  his  wife.   Reg.  v.  > 
Peat,  2  Len-in,  C.  C.  288. 

Semble,  that  she  be  examined  npon  the 
Toirdire.  lb.  8,¥.,  Bex Y.  Wak^fiM,2Ijewm, 
C.  C.  279. 

  Xarrii^e  primi  fooie  Illegal.]— On  a 

trial  for  bigamy  two  certificates  were  produced, 
one  purporting  to  be  the  certificate  of  the  mar- 
riage, in  1843,  of  the  first  wife  to  A.  prior  to  the 
marriage  with  the  prisoner  in  1875  ;  the  other 
purporting  to  be  a  certificate  of  the  death  of  A. 
in  1880,  subsequent  to  the  marriage  wit^  the 

Digitized  by  VjiOOglC 


1691        CRIMINAL  LkW— Against  Public  Morals  and  Police,  1692 


prisoner  Held,  that  as  prima  facie  the  mar- 
riage with  the  pi-isoncr  was  illegal,  the  eo-called 
first  wife  could  give  cTidencc  on  the  trial  of  the 

accused.   Jteg.  v.  Atjfetj,  15  Cox,  C.  C.  328. 

Proof  of  Xarrii^  in  Chapels  and  Licensed 
Plues.]— &ff  ante,  col.  1GS3. 

 SoIamniMd  Abroad.]— &v  ante,  col.  1G84. 

B.  BLASPHEMOUS  LIBELS.— iSw  sapra, 
Libel,  col.  ifiuS, 

C.  CORBOPT  PRACTICES  AT  ELECTIONS. 
~-&e  Election  Law. 

J>.  NUISANCES.— &v  NDiautCE. 

E.  OBSCENITY  AND  INDECENCY. 
].  Obsoenb  Fbints  akd  Fictuees. 

Proovrii^  vifh  Intnt  to  PabUsh.]— It  is  a 

misdemeanour  to  procure  indecent  prints  with 
intent  to  publish  them.  Ihigd^le  v.  Rrg.,  1  El. 
&  Bt.  425 :  Dears.  C.  C.  64  ;  22  L.  J.,  M.  C.  60  ; 
17  Jnr.  S4d. 

Pouetiion  irith  Intaat  to  PuUIiIl] — ^Bnt  to 
preserve  and  keep  them  in  poeseseion  with  such 

intent,  is  not,  Ih. 

Bemble,  that  a  count  charging  the  defendant 
with  having  an  obscene  libel  in  bis  possession, 
with  an  intent  to  publish  it,  is  not  good.  Jtex 
V.  Mosiiutein,  2  Car.  &  P.  414. 

Wliat  ii  tnffleicnt  FabUeatian.]— Tho  sale  of 
an  obscene  print  to  a  i>crFon  in  private,  ho  having 
in  the  first  instance  requested  lliat  Bueh  prints 
should  be  shown  to  him,  his  object  being  to 
prosecute  the  seller,  is  a  suilicient  publication  to 
sustain  the  charge.  Reg.  v.  Carlile,  1  Cox,  C.  C. 
229. 

Bsport  of  Trial.] — One  Macfcey  wan  indiclcd 
for  seUing  a  new  edition  of  a  book  >vl.ich 
still  obscene,  though  some  of  the  most  offensive 
passageshad  been  (onittod.  Attho  trial  this  Wk 
was  not  read,  bat  was  taken  as  read.  S.  pu  li- 
lished  »  substantially  correct  reiKirt  of  Mnckey's 
trial,  in  which,  however,  he  set  out  the  whole  of 
the  new  edition  of  the  book : — Held,  that  the 
publication  of  the  report,  setting  out  the  new 
edition  4^  the  book,  wasamisdcmeanour,  that  the 
obvious  consequence  of  it  would  be  to  corm^ 
the  public  morals,  and  that  S.,  bowerer  pore  his 
motives,  must  be  taken  to  have  intended  the  con- 
sequences of  his  act.  Steel  v.  Brannan,  41  L.  J., 
M.  C.  86  ;  L.  R.  7  C.  P.  261 ;  26  L.  T.  509  ;  20 
W.  R.  607. 

Held,  also,  that  the  report  was  not  privileged 
as  being  a  fair  report  of  a  trial  in  a  court  of 
competent  jurisdictiim.  Ih. 

Held,  also,  that  copies  of  the  report  were 
rightly  ordered  to  be  destn^yed  under  20  Jc  21 
Vict.  c.  83,  8. 1.  Ih. 

Dottmstionof  Books.]— An  order  made  for  the 
destmction  of  books  nnder  Lord  Campbdl's  Act, 
SO  ft  21  Yict  c.  88,  s.  1,  must  state  that  the 
magistrate  making  it  is  satisfied,  not  only  that 
the  books  are  obscene,  but  ahio  that  their  publi- 
cation would  amount  to  a  misdemeanour  pn^)er 
to  be  proBOCoted.  Bradlavgh,  £so  parte,  47  L.  J., 


M.  C.  105  ;  3  Q.  B.  D.  509  ;  38  L.  T.  680 ;  36 
W.  S.  768.   And  aeepreeeding  etue. 

Seizure  of  looks.] — Copies  of  a  pamphlet  of 
an  obscene  nature  were  seized  under  20  &  21 
Vict.  c.  8H.  The  publisher  did  not  keep  or  ecU 
the  i)aniphlct  for  the  sake  of  gain,  nor  to  pre- 
judice good  morals,  but  for  a  purpose  which  be 
contiidcred  to  bo  good  : — Held,  that  the  ob]ect<^ 
the  publisher  did  not  alter  the  character  of  his 
net,  the  natural  consequence  of  which  he  must 
be  taken  to  have  intended,  and  the  natural  con- 
sequence beinir  one  which  would  make  the 
pulilication  of  the  pamphlet,  a  misdemcRnotir.and 
in  the  opinion  of  the  justices  who  ordered  the 
seizure  proper  to  be  prosecuted  as  such,  the 
seisure  was  right.  Meg.  y.Sicklin,  37  L  J.,  M.  C. 
89;  L.R.3  Q.  B.  860  ;  18  L.  T.  396 ;  16W.B. 
801 ;  11  Cox,  C.  C.  19. 

Abatement  of  Proceeding  by  Death  v/t  Com- 
plainant.]—Complaint  having  been  duly  made 
under  20  &  21  Vict.  c.  63,  that  obscene  hooks 
were  kept  by  the  defendant  in  his  shop  for  sale, 
a  warrant  for  the  seizure  of  such  books  was 
issued,  and  after  they  had  been  seised  the  defen- 
dant was  smnmoned  to  show  cause  why  they 
should  not  be  destroyed.  Upon  the  hearing  w 
the  summons  an  order  was  made  for  the  de- 
struction of  the  books.  After  the  issuing  of  the 
summons,  but  before  the  bearing,  the  complainant 
<]icd,  and  no  application  to  substitute  nnotUer 
complainant  was  made: — Held,  tliat  the  pro- 
cccdin^ipt  against  the  defendant  did  not  lapse 
u)K>n  tliti  death  of  the  complainant,  and  that  the 
Older  was  valid.  Ilfig.  v.  Tmrlttrr,  19  L.  J., 
M.C.  57;SQ.  l;.  D.  336 ;  42  L.T.  2.=»0  ;  28  W.B. 
413 ;  14  Cox,  C.  C.  408  ;  44  J.  P.  346. 

Xndiotmont.] — In  an  indictment  for  publishing 
an  obsccnu  lxx>k,  it  is  not  sufficient  to  describe 
the  book  by  ita  t.ilh:  only,  for  the  words  alibied 
to  be  obscene  must  be  set  out ;  and  if  they  arc 
omitted  tlic  defect  will  not.  be  cured  by  a 
Yorilict  of  guilty,  and  Mic  indictment  will  be  bad 
eidier  upon  arrest  of  judgmcut  or  u]xm  error. 
Jh-adlavgk  v.  Jl,g.,3  Q.  H.  D.607;  38  L.  T.118: 
•26UMt.410;  14  Coi,C.  C.6S— C. A.  Reversing 
46  L.  J.,  M.  C.  280. 

Evidence.] — If  on  the  trial  of  an  indictment 
for  publishing  an  obscene  nnuff-box,  a  witness 
proves  that  the  defendant  exhibited  to  bim  the 
box  produced  on  the  trial,  or  a  box  exactly 
similar,  this  is  not  sufficient,  if  the  witness  can- 
not identify  the  very  box  exhibited  to  him.  Itex 
T.  BotcHimn,  2  Car.  &  P.  414. 

2.  INDBOENT  EXPORUSB. 

Public  Place — ^What  is.] — A  party  was  in- 
dicted for  an  indecent  exposure  in  an  omnibus, 
several  passenceis  being  thereia.  The  indict- 
ment contained  two  counts ;  <me  laid  the  offence 

as  having  been  committed  in  an  omnibus,  and 
the  other  in  a  puhUc  highway  : — Held,  that  on 
omnibus  was  sufficiently  a  public  place  to  sustain 
this  indictment.  Rfg.  v.  Hairnet,  Dears,  C.  C. 
207  ;  3  Car.  &  K.  360  ;  22  L.  J.,  M.  C.  122 ;  IT 
Jur.  562  ;  1  W.  R.  416  ;  6  Cox,  C.  C.  216. 

 Seen  only  by  one  Person.] — An  indecent 

exposure  in  a  place  of  public  resort,  if  actually 
seen  only  by  one  person,  no  other  person  being 
in  n  poBiticm  to  aee  it,  is  not  a  common  nQisnticc. 
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Rm.  t.  Wehb,  1  Den.  C.  C.  338  ;  T.  &  M.  23  ;  2 
Car.  St  K.  933  ;  18  L.  J.,  M.  C.  39  ;  13  Jnr.  42  ; 
3  Cox,  C.  C.  183.   S.  P.,  Heg.  v.  Watton,  2  Cox, 

C.  C.  376. 

An  indecent  exposure  seen  by  one  person  only, 
and  cajmble  of  being  seen  by  one  person  only,  is 
not  an  offence  at  common  law,  Secua,  i£  there 
are  other  persons  in  such  a  situation  as  that  they 
may  be  witnesses  of  the  exposure.  JR^.  v. 
Farrell,  0  Cox,  C.  C.  446. 

The  prisoners  committed  fornication  in  open 
day,  on  a  common,  in  the  sight  of  one  witness 
only,  but  so  that  anyone  passing  over  the  com- 
mon or  along  a  public  footway  ailjacent  could 
ha%'c  seen  them.  There  was  no  proof  that  any 
persons  were  passing  over  the  common  or  along 
the  footway  at  the  time.  Qosere,  whether  thin 
was  an  indictable  offence.  Reg.  t.  SllioU,  L.  &  C. 
103. 

-—  Vheftm  ITrinal  U.] — The  prisoners  were 
convicted  of  indecently  exposing  their  persons 
in  a  nrinal,  open  to  the  public,  which  stood  on  a 
public  footpath  in  Hyde  Park,  and  the  entrance 
to  which  was  from  the  footpath  : — Held,  that  the 
jury  might  well  find  the  urinal  to  be  a  public 
place,  and  that,  therefore,  the  conviction  was 
good.  Jlty.  V.  Sarrit,  40  L.  J.,  M.  C.  67  ;  L.  li. 
1  C.  C.  282  ;  24  L.  T.  74  ;  19  W.  B.  360  ;  11  Cox, 
C.  C.  659. 

An  indictment  chained  two  defendants  with 
indecent  exposure  of  their  persons  in  an  open 
and  public  place : — Held,  that  a  urinal  with 
boxes  or  divisions  for  the  convenience  of  the 
public,  and  situated  in  an  open  market,  was  not 
a  public  place  within  the  meaning  of  tlie  allega- 
tion.  Meg.  y.  Orchard,  3  Cox,  C.  C.  248. 

 Vot  in  place  open  to  Fablie,  but  wlien 

Fublio  can  See.] — In  order  to  render  a  person 
liable  to  an  indictment  for  indecently  exposing 
his  person  in  a  public  place,  it  is  not  necei-sary 
that  the  exposure  should  be  made  in  a  place 
open  to  the  publia  If  the  act  Is  done  where 
a  great  number  of  persons  may  be  offended  by 
it.  and  several  sec  it,  it  is  sufficient,  TZm.  v. 
nnlliiifin,  L.  &  C.  326;  33  L.  J.,  M.  C.  58  ;  9 
L.  T.  425  ;  12  W.  R.  88  ;  9  Cox,  C.  C.  388. 

Where  a  man  exposed  himself  indecently  on  a 
roof  at  the  back  of  a  house  in  London,  so  as  to 
be  visible  to  persons  in  the  back  premises  of 
many  other  houses,  but  not  so  as  to  be  capable 
of  being  seen  from  any  place  open  to  the  public, 
and  seven  persons  in  one  house  saw  the  exposure, 
the  conviction  was  held  good.  lb. 

On  an  indictment  for  indecent  expcsure,  it 
was  proved  thnt  the  prisoners  went  into  the 
parlour  of  a  publichouse  and  there  committed  the 
act  charged ;  that  they  were  seen  there  by  a 
Mrvant,  who  called  a  policeman  and  another 
man,  who  ^o  witnessed  the  proceeding.  The 
serrant  was  not  called  as  a  witness: — Held, 
evidence  of  s  public  exposure.  Seg.  t.  £u»gan, 
1  Cox,  C.  C.  74. 

The  prisoner  was  convicted  of  indecently  ex- 

riing  his  person  to  divers  subjects  of  the  Queen 
a  certain  public  place.  Upon  evidence  show- 
ing that  the  place  in  question  was  out  of  sight 
of  tbe  public  footpath,  but  was  a  place  to  which 
the  prisoner  had  gone  with  several  little  girls, 
tbougji  without  any  legal  right  to  go  there,  and 
was  a  place  to  which  persons  were  in  the  habit 
of  going  without  having  any  strict  legal  right  so 
to  do,  uid  that  persons  so  going  were  never  in 
any  way  hindered  or  intertenA  with: — Held, 


that  the  conviction  w.is  correct,  and  that  the 
jury  were  justified  in  fimling  that  the  place  was 

SnbUc.   Reg.  v.  IVeUard,  54  L.  J.,  M.  C.  14 ;  14 
!.  B.  D.  63  ;  61  L.  T.  604  ;  S3  W.  R.  156  ;  15 
Cox,  C.  C.  539  ;  4i>  J.  P.  296— C.  C.  R. 

Semble,  that  the  offence  may  be  indictable  if 
committed  before  divers  subjects  of  the  realm, 
even  if  the  pLicc  be  not  public.  lb. 
.  It  is  unlawful  for  men  to  bathe,  without  any 
screen  or  covering,  so  near  a  public  footway  fre- 
quented by  females  that  ex[)osure  of  their  persons 
must  necessarily  occur,  and  persons  who  so  bathe 
are  liable  to  an  indictment  for  indecency.  Stv. 
v.  Beed,  12  Cox,  C.  0. 1. 

 Evidenoa  of  TIsagt.]— It  is  no  defence  to 

such  an  indictment  tliat  there  has  been,  as  long 
as  living  memory  extends,  a  usage  to  bathe  at 
tlic  place,  and  that  there  has  been  no  exposur't 
bcyonil  what  is  necessarily  incident  to  batiiin". 
lb. 

iJathing  in  the  sea  on  the  beach  near  inhabited 
houses,  from  which  the  person  may  be  distinctly 
seen,  is  an  indictable  offence,  although  the  houses 
may  have  been  recently  erected,  and  till  then  it 
may  hnve  been  usual  for  men  to  bnthe  in  great 
numbers  at  the  place  in  qncstion.  i2e«  v.  Cruitdea, 
2  Camp.  89;  11  fi.  K.  671. 

Voisance— Exposing  Dead  Body  of  OhUd  in 
Pnblie  Highway,]— The  prisoner  was  indicted 
for  unlawfully  exposing  the  dead  body  of  her 
infant  child  near  a  public  highway.  The  jury 
found  that  the  body  was  exposed  by  the  prisoner 
in  a  public  highway  ;  that  the  place  was  one 
where  many  people  wero  certain  to  pass  and  re- 
pass; and  tliat  tlie  e.\posiire  was  calculated  to 
shock  and  disgust  passera-by,  and  outrage  public 
decency  : — Held,  that  the  prisoner  was  guilty  ct 
a  nuisance  at  common  law.  Ileg.  Clark,  15> 
Cox,  C.  C.  171. 

IndMSnt  Xxhibition.]  —  An  obscene  exhibi- 
tion in  a  booth  on  a  racecourse  with  closed 
doors,  to  a  nnmber  of  spectators  who  have  paid 
for  their  admission  upon  the  invitation  of  th& 
keepers  of  the  booth  to  the  general  public,  is  a 
misdemeanour  at  common  law.  Reg.v.Saundert, 
45  L.  J.,  M.  0.  11  ;  1  Q.  B.  D.  15  ;  33  L.  T.  677  ; 
24  W.  R.  348  ;  13  Cox,  C.  C.  116. 

A  herbalist,  who  publicly  exposes  and  exhibits 
in  his  shop,  on  a  high^vay,  a  picture  of  a  man 
naked  to  his  w.itst  and  covenxl  with  eruptive' 
sores,  so  as  to  constitute  on  exhibition  offensive 
and  disgusting,  is  guilty  of  a  nuisance,  although 
there  is  nothing  immoral  or  indecent  in  the  pic- 
ture and  his  motive  was  innocent.  Iteg.  v.  Grey^ 
4  F.  t  P.  73. 

Indictment.] — An  averment  in  an  indictment^ 
"  in  the  sight  and  view  of  B.,"  docs  not  mean 
that  B.  actually  saw  it,  but  only  that  he  might 
have  seen  it  had  he  chanced  to  look.  Reg.  v. 
Webb,  1  Den.  C.  0.  338  ;  T.  &  M.  23  ;  2  Car.  &  K. 
933;  18L.J.,M.  C.  39  ;  13  Jur.42;  3Coz,C.C. 
183. 

An  indictment  for  this  offence,  which  does  not 
conclude  ad  commune  nocumentum,  is  aided  by 
14  &  15  Vict.  c.  100.  s.  25.  Rig.  v.  Nolinet, 
Dears.  C.  C.  207  ;  3  Car.  &  K.  360 ;  22  L.  J.,  M.  C. 
122  ;  17  Jar.  562  ;  6  Cox,  0.  0.  216. 

An  indictment  for  indecent  exposure,  charging 
the  offence  to  have  been  committed  on  a  iSgh- 
way,  is  not  snstafned  by  evidence  that4he  offence 
was  committed  in  a  place  near  the  hlg^wt^. 
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thoo^^  in  full  view  of  it.  Seg.  v.  Farrell,  0 
Cox,  C.  C.  446. 

Indictment  against  two,  charfjlng  that  they, 
being  persons  of  wicked  nmi  uniiaturnl  <liH[>n- 
Bitions,  did,  in  an  open  and  a  public  place,  un- 
lawfolly  meet  t<^ther,  with  the  intent  of 
conunitting  with  each  other,  openly,  lewdly, 
and  indecently  in  that  public  place,  divers 
nasty,  wicked,  filthy,  lewd,  beastly,  unnatural, 
and  sodomitical  practices,  and  then  and  there 
unlawfully,  wickally,  openly,  lewdly,  and  in- 
decently did  commit  with  each  other,  in  the  sight 
and  viewof  dirersof  the  liege  subjects,  in  the  said 
pnbllc  place  there  pausing,  divers  such  practices 
as  aforesaid,  is  bad,  in  arrest  of  judgment,  for 
want  of  a  real  certainty.  Itfg.  v.  Ruwe/i,  2  G.  &  D. 
B18  ;  3  Q.  B.  180  ;  6  Jur.  306;  11  L.  J.,M.C.74. 

An  indictment  alleging  that  A.  "  in  a  certain 
open  and  public  plaoe  did  lay  his  hands  on  the 
person  and  private  parts  of  B.  with  intent  to  stir 
up  in  hta  own  and  B.'s  mind  unnatural  and  sodo- 
mitical desires  and  inclinations,  and  to  incite  B. 
to  the  committing  and  perpetrating  with  A. 
divers  unnatural  and  sodomitical  acts,  and  that 
B.  in  the  said  o\ten  and  public  place,  did  permit 
and  suffer  A.  to  lay  his  bamU,  &c.,  with  the  like 
intent,"  is  bad,  as  not  stating  any  offence  with 
legal  certainty.  Beg.  v.  Orrhard,  8  Cos,  C.  C. 
248. 

Trial— View  of  Jury  after  Buixunliiff  np-]— 
Upon  the  trial  of  an  indictment  for  an  indecent 
exposure  in  a  nrinal,  the  quarter  sessions  may 
allow  the  jury  to  have  a  view  of  the  locus  in 
quo  after  summing  up  the  case  to  the  jury.  Meg. 
V.  Jffartin,  41  L.  J.,  M.  C.  113  ;  L.  R.  1  C.  C.  378 ; 
26  L.  T.  778  ;  20  W.  B.  1016  ;  12  Cox,  C.  C.  204. 

But,  it  is  indiscreet  to  allow  the  witnesses  to 
accompany  the  jury  in  the  absence  of  the  ac- 
cosed,  or  his  advocate,  or  the  judge.  li. 

Costs  of  Proteention.] — An  indictment  for  an 
indecent  exposure  of  the  person  before  one  J.  S., 
with  the  intent  to  provoke  him  to  commit  an 
unnatural  cr{me,which  had  been  removed  by  the  ' 
defendant  by  certiorari,  is  not  within  s.  23  of 
7  Qeo.  4,  c.  64,  so  as  to  enable  the  court  before 
whom  it  is  tried  to  grant  the  costs  of  the  pro< 

secution.   Meg.  v.  ,  S  N.  &  F.  627 ;  8  A. 

Si  E.  C>89. 

F.  POACHING,  AND  OFFENCES  EBLAT- 
INa  TO  GAME. 

1.  My  Night. 

a.  The  Offence,  169.". 
h.  Aiiprehousion  of  Offenders,  1699. 

Limitation  of  Time  for  Prosecution,  1700. 
d.  Indictment,  1702. 
^.  Evidence,  1704. 

/.  Convictions  and  Commitments,  1705. 
g.  Informations,  1706. 
fi.  In  Daij-time. 

a.  The  Offence,  1706. 

b.  Information  and  Complaint,  1707. 

c.  ApprflionsLon  of  Offenders,  1708.  i 

d.  Oustini;  Jurisdiction  of  Justices,  1709. 
«.  Evidence,  1712.  i 
/.  Convictions,  1712.  , 

3.  Uidauful  Poueition  ef  Game,  1714. 

1.  Bt  Night.  ] 
ft.  The  OfBsnce.  ] 

Bntering  and  being  on  Land— Two  Offsneei.]  i 
—The  9  Geo.  4-  c.  69,  s.  9,  creates  two  distinct  | : 


offences.  First,  the  entering  in  the  night  on 
land  to  the  number  of  three,  some  one  of  them 
being  armed  ;  and  second,  the  being  in  the  night 
on  land  to  the  number  of  three,  some  one  of 
them  being  armed.  Rese  v.  Eendriek,  7  Car.  ic 
P.  184. 

Entry  on  Land— What  is.]— If  nets  are  hang 
on  the  twigs  of  a  hedge  withm  the  close,  it  is  an 
entry,  though  the  parties  are  in  a  lane  outside 
the  hedge-  Mex  v.  Athea,  2  Lewin.  C.  C.  191. 
See  Pifkerim  v.  Mudd,  1  Stark.  B6 ;  4  Camp. 
219;  16  B.  R.  777. 

If  three  persons  go  out  together  night-poach- 
ing, one  being  armed,  and  two  of  them  stand  in 
a  road,  and  set  nets  in  the  hedge  of  a  field  of  A., 
and  send  their  dog  into  the  fii.-ld  to  drive  hares 
into  the  net,  and  after  this  the  third  leaves  them 
in  the  road  and  goes  to  poach  by  himself  in 
another  field  of  A. ;  this  will  not  support  an  in- 
dictment for  night-poaching  on  land  of  A. ;  for 
the  sending  in  of  a  dog  is  not  an  entering  of  land 
within  9  Goo.  4,  c.  69,  s.  9  ;  and  the  entering  of 
the  second  field  was  not  a  joint  act  of  the  three. 
Meg.  V.  M^kleit,  8  Car.  &  P.  757. 

Six  were  indicted  under  9  Geo.  4,  c.  69,  s.  9, 
for  having  been  in  a  field  at  ni^t,  armed,  f6r 
the  purpose  of  taking  game.  Three  of  the  six 
had  been  in  the  field,  and  three  had  remained 
outside  of  it,  aiding  and  assisting  the  others  : — 
Held,  that  the  actual  entry  of  some  of  the  party, 
armed,  was  sufficient  to  support  the  conviction 
of  all,  though  it  could  not  be  proved  which  of 
them  had  actoally  entered  the  field.  Msg.  v. 
Wkittaker,  1  Den.  C.  C.  310  ;  2  Car.  &  K.  636  ; 
17  L.  J.,  M.  C.  127  ;  3  Cox,  C.  C.  60. 

Open  Land— What  is.]— A  person  was  con- 
victed under  9  Geo.  4,  c.  69,  s.  1,  for  unlawfully 
entering  upon  open  land  with  a  not,  by  night, 
for  the  purpose  of  taking  and  destroying  game. 
The  land  was  a  highway,  consisting  of  a  mettdled 
road,  with  waste  laiid  of  varying  extent  on  either 
side : — Held,  that  this  was  not  open  land,  within 
the  meaning  of  the  statute.  VeuMey  v.  Hotking, 
34  L.  J.,  M.  C.  145  ;  11  Jar.  (K.B.)  737  :  12  L.  T. 
803  ;  18  W.  B.  652. 

Wunn— Qnwtion  of  raet]— B.  was  cangfat 

with  rabbits  at  night  in  a  field  forming  part  of  a 
farm  over  which  H.  had  the  right  of  sporting. 
The  justices  found  as  a  fact  that  this  field  was 
not  a  warren  or  ground  used  for  the  breeding  or 
keeping  of  hares  or  rabbits  within  the  17th 
section  of  the  Larceny  Act,  1856,  and  convicted 
B.  of  night  poaching  under  9  Geo.  4,  c.  69,  s.  1 : 
— Held,  that  it  was  a  question  of  fact  whether 
the  place  was  within  this  description  ;  and  that 
mion  this  finding  the  conviction  was  ri^t. 
Mevem  v.  Hopiiium,  84  L.  T.  142. 

Intend  to  take  Oama  in  partienlar  Plae*.] 

— A  count  stated  that  the  prisoners  were  in  a 
field  called  A.,  for  the  purpose  of  then  and  there 
taking  game  .—Held,  that  they  could  not  be 
convicted  on  that  count,  unless  the  jury  was 
satisfied  that  the  prisoners  had  an  intention  of 
taking  game  in  that  particular  field.  Mf:sc  v. 
(^pewell,  5  Car.  k  P.  549. 

On  an  indictment  on  67  Geo.  3,  c.  90,  the 
prisoner  having  entered  a  given  close  with  intent 
there  to  kill  game,  and  being  there  found  armed, 
it  was  necessary  to  prove  an  entry  with  that  in- 
tent, into  the  close  specified.  Bex  t.  Barltam, 
1  M.  C.  C.  151. 
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To  BnstAiQ  an  indictment  for  night-poaching, 
the  parties  must  hare  been  in  the  place  charged 
in  the  indictment,  with  intent  to  destroy  game 
there,  and  it  is  incumbent  on  the  prosecutor  to 
<!onvince  the  jury  that  the  dcfen<Iant8  had  an 
intent  to  destroy  game  in  the  particular  place 
mentioned  in  the  indictment,  ^ex  v.  Gaiaer,  7 
Cm.  &  F.  281. 

In  Ooiteert  and  Co-op«rati«i.] — To  snpport  an 
indictment  for  night-poaching  by  three  or  more 
being  armed,  it  is  not  sufficient  to  prove  that  one 
of  the  prisoners  was  in  the  place  laid  in  the 
indictment,  and  that  the  rest  of  the  party  was  in 
another  wood  which  waa  separated  from  the 
place  mentioned  in  the  indictment  by  a  turnpike 
road.   Rex  v.  Bawtetl,  6  Car.  &  P.  398. 

If  one  of  a  party  of  poachers  is  found  in  the 
land  specified,  the  rest  co-operating  in  the  pur- 
suit in  adjoining  land,  all  may  be  alleged  to  be 
foand  in  the  land  specified.  Hex  v.  Andrewi, 
3  H.  Bob.  37.  S.  P.,  Hex  v.  LoeUett,  7  Car.  & 
P.  300. 

Those  who  arc  watching  at  the  outside  of  a 
preserve,  for  the  purpose  of  giving  the  alarm,  on 
the  approach  of  the  gamekeeper,  to  others  who 
are  in  the  preserve,  and  who  afttirwards  go  into 
the  preserve  for  that  purpose,  arc  equally  guilty 
with  those  who  enter  the  preserve  at  first.  Reai 
T.  Pa>$ey,  7  Car.  &  P.  282. 

Two  of  the  prisoners  were  seen  together  run- 
ning out  of  a  coppice,  one  of  them  with  a  gun. 
The  third  immediately  afterwards  came  out  of  it 
alone  with  a  gun  and  a  pheasant : — Held,  insQf- 
ficient  evidence  o£  concert.  Beg.  v.  Jonci,  2  Cox, 
O.  C.  185. 

It  is  not  essential  that  all  the  prisoners  charged 
should  actually  enter  the  inclosed  places ;  but, 
if  they  are  associated  together  for  the  common 
purpose  of  taking  game  contrary  to  the  statute, 
and  some  of  the  party  actually  enter  such  place 
to  effect  that  purpose,  while  the  others  remain 
near  enough  to  aid  and  assist,  they  may  all  be 
convicted  under  an  indictment  charging  them 
with  being  in  snch  place  for  such  purpose.  Reg. 
T.  WkittaJier,  2  Car.i:  K.  63B;  1  Den.  0-C.810; 
17  L.  J.,  M.  C.  127  :  3  Coi,  C.  C.  BO. 

It  is  not  necessary  to  constitute  the  offence  of 
three  or  more  persons  armed  entering  land  in  the 
night  to  take  game,  that  all  the  three  persons 
shonld  be  in  one  close,  or  that  the  land  should 
be  in  the  occupation  of  one  person.  Reg.  v. 
(/c:zcll,  3  Car.  &  K.  160;  2  Den.  C.  0. 274;  T.  i 
M.  598  ;  20  L.  J.,  M.  0. 102  ;  15  Jar.  434 ;  5  Cox, 
C.  C.  188. 

One  of  the  prisoners  may  be  in  Whiteacre, 
another  in  Blackacre,  and  another  in  Oreenacre, 
and  the  land  may  be  in  the  occupation  of  dif- 
fcrmt  persons.  The  offence  is  complete  if  three 
persons  are  in  one  common  party  unhiwfully 
upon  any  land,  whether  open  or  inclosed  land, 
for  the  common  purpose  of  illegally  destroying 
game  ;  and  it  is  sufficient  to  describe  the  close  of 
iknd  as  inclosed  or  open  land,  in  the  occupation 
of  a  certain  person  or  of  certain  persons.  Xb. 
And  see  Reg.  v.  Aleklets,  ante,  coL  1696. 

Armsd — Acting  in  Conoart.] — In  a  case  of 
night  poaching  by  three  or  more  armed.  If  one 
has  a  gun,  all  are  armed  within  9  Ueo.  4,  c.  C9, 
fl.  9.  Ji^.  T.  Qoodfellow,  1  Car.  ft  E.  724;  1  Den. 
C.  C.  81.  S.  P.,  Reg.  v.  AndretoM,  1  Cor,  C.  C. 
144  ;  Reg.  v.  May,  6  Cox,  C.  C.  176. 

On  an  indictment  on  67  Geo.  3,  c.  90,  for 
being  out  armed,  with  intent  to  kill  gime,  it 

VOL.  tr. 


appeared  that  several  persons  were  out  with  such 
intent,  but  only  one  of  them  was  armed  with  a 
gun  : — Held,  that  the  rest,  who  were  unarmed, 
were  liable  to  be  convicted  under  that  act.  Sem 
V.  Smith,  R.  ft  R.  368. 

On  an  indictment  on  57  Qeo.  3,  c.  90,  against 
a  person  for  being  found  armed  in  the  night, 
with  intent  to  kill  game : — Held,  that  if  several 
went  into  a  close  in  the  night  to  icill  game,  and 
one  had  arms  without  the  knowledge  of  the 
others,  the  other  persons  who  were  unarmed  were 
not  liable  to  be  convicted.  Reas  v.  Sontkent,  B. 
&R.444. 

  XridanM.] — It  was  no  answer  to  a 

charge  on  67  Geo.  3,  c.  90,  for  being  fonnd 
armed  in  the  night  in  a  wood,  with  intent  to 
kill  game,  that  the  prisoners  pnt  down  their 
arms  and  left  them  before  they  were  seen,  if  it 
was  perceived  that  some  one  was  there  armed 
before  they  were  seen.  Rex  t.  Nath,  R.  ft  R. 
886. 

On  an  indictment  under  57  GFeo.  3,  c.  90,  a 
man  might  have  been  convicted  of  having 
entered  a  wood,  and  of  being  found  armed  there, 
though  he  was  not  seen  in  such  wood.  It  was 
sufficient  if  there  was  evidence  to  ^ow  that  he 
had  been  there  armed.  Rem  v.  Worker,  1  M.  C. 
0. 166. 

Weapoai— Wliat  are.]  —  Large  stones  are 
offensive  weapons,  within  9  Qeo.  4,  c.  69,  s.  9,  if 
the  jury  is  satisfied  that  the  stones  are  of  a  de- 
scription capable  of  inflicting  serious  injury  if 
used  offensively,  and  were  brought  and  used  for 
that  purpose.   Reg,  t.  Oriee,  7  Car.  ft  P.  803. 

The  mere  use  of  a  small  stick,  as  a  weapon,  by 
a  poacher,  in  a  sudden  affray  with  gamekeepers, 
is  not  enough  to  prove  such  stick  an  offensive 
weapon,  under  9  Geo.  4,  c.  69,  s.  9.  The  jury 
must  be  convinced  that  the  party  took  it  with 
him  for  the  purpose  of  offence.  Rex  v.  Fry. 
2  M.  ft  Rob.  42. 

A  party  out  at  night,  in  pursuit  of  gome, 
carri^  a  thick  stick  large  enough  to  be  called  a 
bludgeon,  but  which  he  used  at  other  times  as 
a  crutch,  he  being  lame ; — Held,  that  it  was  a 
question  for  the  jury  whether  the  prisoner  had 
taken  oat  this  stick  to  use  as  an  offensive  weapon, 
or  moely  for  the  purpose  to  which  he  usoally 
applied  it ;  tmd  that  although  it  was  a  weapon 
within  the  statute,  and  might  be  used  offen- 
sively, yet  that,  unless  the  dSendant  took  it  out 
with  an  intention  of  so  using  it,  the  indictment 
could  not  be  sustained.  Rex  v.  Palmer,  1  M.  ft 
Bob.  70. 

An  indiotment  alleged  that  the  defendant  and 
others  were  armed  with  blodgeons  and  other 
offensive  weapons,  and  the  evidence  was  that 
they  had  sticks  : — Held,  that  a  stick  was  not 
necessarily  an  offensive  weapon,  in  the  absence 
of  evidence  of  its  size,  ftc,  even  although  it  had 
been  used  offensively.  Reg.  v.  Merry,  2  Cox,  C. 
C.  240. 

Night  poachers  carrying  things  not  apparently 
weapons,  but  capable  of  being  used  as  such,  and 
brought  out  to  serve  for  both  harmless  and 
offensive  weapons,  are  armed  within  the  mean- 
ing of  9  Geo.  4,  c.  69,  B.  9.  Reg.  T.  Sttttim,  18 
,  Cox,  0.  0. 648. 

Three  men  in  company  were  seen  hunting 
game  in  the  night-time  with  dogs.  Two  of  the 
men  were  not  in  any  way  arm^  The  third, 
who  was  lame,  only  carried  the  stick  with  which 
he  usually  walked  :— Held,  that  the^ury  should 
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not  find  him  guilty  nnless  satisfied  that  this 
walking-stick  was  an  ofifcnsive  weapon,  and  that 
he  had  carried  it  with  the  intention  of  using  it 
as  an  offensive  weapon,  should  occasion  arise. 
Beff.  T.  WilUamt,  14  Cox,  C.  C.  69. 

What  i«  Game.] — person  cannot  be  con- 
victed under  9  Geo.  4,  c.  69,  s,  9,  for  entering 
land  by  night,  armed,  for  the  purpose  of  taking 
game,  whose  object  is  to  steal  young  pheasants 
which  had  been  batched  by  a  hen,  and  which 
had  not  yet  become  wild.  iZ^.  t,  Gamhant, 
3  F.  ft  F.  347 ;  8  Cox,  C.  C.  451. 

b.  Apprehension  of  Offenders. 

Sy  Ouaflkeeperi.] — ^When  gamekeepers  find 
poachers  in  a  wood,  they  need  not  give  any 
intimation  by  words  that  they  intend  to  appre- 
hend— the  circumstances  are  sufficient  notice  : 
and  if  a  person  out  poaching  sees  a  man  running 
after  him,  he  may  fairly  presume  that  the  person 
means  to  apprehend  him.  Bex  v.  Bacit,  7  Car. 
&P.  785. 

On  an  indictment  of  prisoners  for  night  poach- 
ing, and  for  assaulting  a  gamekeeper  with  intent, 
evidence  of  the  common  intent  to  poach  does 
not  sustain  the  allegation  of  a  common  intent 
to  wound.  Beg.  v.  Doddridge,  8  Cox,  C.  C. 
335. 

The  prisoners  were  seen  upon  the  land  of  the 
proBecator  at  night  in  pursuit  of  game.  They 
escaped  into  a  highway  and  there  assaulted  the 
keepers.  But  the  keepers  stated  that  they  had 
not  followed  them  into  the  highway  with  an 
intention  to  arrest  them  there  : — Held,  that  there 
being  no  intention  on  the  part  of  the  keepers  to 
urest  them  at  the  time  when  the  attack  was 
made  upon  them,  it  was  not  an  assault  within 
9  Geo.  4,  c.  69.  Ji. 

Gamdceepers,  who  were  out  watching  in  the 
night,  heard  firing  of  guns  in  the  preserves  of 
their  employer,  and  they  waited  in  a  turnpike 
road,  expecting  the  poachers  to  come  there, 
which  they  did,  and  an  afiray  ensued  between 
the  gamekeepers  and  the  poachers  : — ^Held,  that, 
it  the  gamekeepers  were  then  endeaTonring  to 
apprehend  the  poachers,  they  were  not  justified 
in  so  doing.   Meg.  t.  Meadham,  2  Car.  &  E.  633. 

A  gamekeeper,  or  other  person  lawfully  autho- 
rised under  9  Geo.  4,  c.  69,  s.  2,  may  apprehend 
persoos  found  offending  under  that  act,  without 
calling  on  them  to  8arr^deT,if  the  circumstances 
are  such  as  to  constitute  notice  of  his  purpose. 
Bex  T.  Payne,  1  M.  C.  C.  378. 

A  p«son  who  is  employed  \fj  a  lord  <^  a 
manor,  as  a  watcher  of  his  game  preserves,  is 
a  person  having  authority  to  apprehend  night 
poachers,  and  he  need  not  have  aoy  authority 
bom  the  lord  of  the  manor.  Bex  t.  Price,  7  Car. 
&  P.  178. 

Where  a  person  was  found  night  poaching  on 
the  manor  of  A.  by  one  of  his  watchers,  and  was 
pursued  off  the  manor,  and  then  on  to  it  again, 
and  there  snapped  Ixis  gun  at  the  watcher,  he  was 
guilty  of  a  capital  offence  under  9  Geo.  4,  c.  31, 
Hfcll,  12.  ik 

The  gamekeeper  of  a  person  who  has  merely 
t^e  rteht  of  shooting  over  land  is  not  justified  in 
apprehending  a  person  unlawfully  being  upon 
such  land  by  night,  for  the  purpose  of  taking 
game.   Beg.  v.  PHce,  5  Cox,  C.  C.  277. 

A  gamekeeper  appointed  by  a  person  having 
only  a  permission  to  shoot,  tiying  to  take  a  gun 
from  a  poacher,  and  in  the  scuffle  causing  a 


loaded  gun  to  go  off,  which  killed  the  poacher,  is 
guilty  of  manslaughter.   Seg.  T.  Wetleii,  1  F. 

6  F.  528. 

A  person  having  only  a  right  of  shooting  over 
land  has  no  right  to  empower  keepers  to  appre- 
hend parties  trespassing  in  search  of  game ;  anl 
on  their  resisting  with  no  greater  violence  tliaa 
is  used  by  the  keepers,  they  will  not  be  liable  for 
an  assault ;  but  if  the  trespass  is  in  the  ni^bt, 
they  may  be  indicted  for  night  poaching.  Bn. 
V.  Wood,  1  F.  &  F.  470. 

To  justify  the  apprehension  of  an  offender, 
under  1  &  2  WiU.  4,  c  32,  s.  31,  it  ia  only  neces- 
sary that  he  should  have  been  made  to  under- 
stand, by  the  person  authorised  under  that 
section,  that  he  is  required  to  tell  his  christian 
name,  surname,  and  place  of  abo<le,  and  that  he 
should  have  refused  to  comply  with  such  re- 
quisition. It  is  not  necessary  that  he  should 
have  been  required  both  to  quit  the  landandalso 
to  tell  bis  name.  Beg.  y.  Preetnev,  3  Cox,  C.  C. 
505. 

By  PoUoemen.] — A  policeman  has  no  power 
under  25  Ac  26  Vict.  c.  114,  to  apprehend  persons 
whom  he  may  suspect  of  coming  from  land 
where  they  have  been  unlawfully  in  pursuit  of 
game,  and  such  persons  may  lawfully  resist  and 
use  such  violence  as  is  necessary  to  prevent 
their  apprehension.  Beg.  v.  Spencer,  3  F.  &  F. 
854. 

Wliere,  under  such  circumstances,  several 
persons  resist  with  intent  only  to  prevent  their 
apprehension,  and  one  of  them  is  guilty  ^ 
excess,  the  others  are  not  res|>oQsib]e  for  the 
act  of  their  companion  exceeding  the  commoa 
intent.   J  A. 

A  policeman  can  only  justify  stopping  and 
searching  a  cart  upon  a  highway  under  25  &  26 
Tict  c.  114,  where  ne  has  good  cause  to  suspect 
that  the  cart  is  carrying  game  which  has  Ixm 
unlawfully  obtained  ;  and  upon  an  indictment 
for  assaulting  the  policeman  in  the  execution 
his  duty  under  such  circumstances,  it  is  necessary 
to  prove  the  existence  of  reasonable  grounds  of 
suspicion  ;  where  no  reasonable  grounds  of  sns- 
picion  can  be  shown,  persons  are  justified  ia 
resisting  the  search.  Beg.  t.  Speneer,  ZF.&V. 
867. 

By  other  Pertons.]— The  servant  of  the  owner 
of  a  wood  attempted  to  apprehend  n  poacher 
whom  he  found  there  at  eight  o'clock  on  the 
morning  of  the  17th  December,  and  the  poacher 
shot  at  him  : — Held,  that  this  was  not  a  capital 
offence  within  9  Geo.  4,  c.  31,  ss,  11, 12,  as  there 
was  no  proof  that  the  poacher  was  in  pursuit  of 
game  an  hour  before  sonrise.   Mex  t.  ^ml'nuon, 

7  Car.  &  P.  183. 

The  14  k  15  Tict.  c.  19,  s.  11,  whkh  gives  any 
person  a  right  to  apprehend  persons  conmiitting 
indictable  offences  in  the  night,  apphes  to  persoiu 
night  poaching  within  9  Geo.  4,  c.  69,  s.  9. 
although  the  night  is  defined  to  b^^  and  aid 
at  different  times  in  the  two  statutes.  Beg.  v. 
Sanderioa,  IF.&F.  698. 

a.  Limitation  of  Time  for  Prosecution. 

Proieoution  Oommanosd  vitUn  Twelve 
KoBths.] — B.  and  G.  were  convicted  of  night 
poaching.  The  indictment  was  upon  9  Geo,  4, 
c.  69 ;  by  6.  4  of  which  it  is  enacted,  that  the 
prosecotion  for  every  offence  "punishable  by 
indictment  by  virtue  of  this  ant  shall  be  ram- 
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menced  within  twelve  calendar  months  after  the 
commission  of  the  offence."  The  offence  was 
committed  on  the  4th  of  December,  1843.  The 
information  before  the  justices,  nod  warrant, 
were  on  the  19th  of  December,  1845.  B.  was 
apprehended  and  committed  on  the  5th  of 
September,  1846,  and  G.  on  the  2Ut  of  October, 
1S46.  The  indictment  was  preferred  on  the  5th 
of  April,  1847  : — Held,  that  the  prosecntion  was 
commenced  in  time,  and  the  conviction  right. 

Y.  BrooJte,  1  Den.  C.  C.  217;  2  Car.  &  £.  402; 
2  Cox,  C.  C.  436. 

Where  it  appeared  that  the  offence  was  com- 
mitted on  the  12th  Janoary,  1844,  and  the 
indictment  was  preferred  on  the  1st  March,  1845, 
and  the  warrant  of  commitment  by  which  the 
defciitlnnt  was  committed  to  take  his  trial  was 
given  in  evidence,  and  it  was  tiated  on  the  llth 
December,  1844  : — Held,  that  it  was  sufficiently 
shown  that  the  prosecution  was  commenced 
within  twelve  calendar  months  after  the  com- 
mission of  the  offence,  within  s.  4.  JR^ff.  v. 
Auitin,  1  Car.  ft  K.  621. 

In  a  case  of  night  poaching  by  persons  armed, 
the  offence  was  committed  on  the  4tb  December, 
1843.  On  the  19th  December,  1843,  information 
of  the  offence  was  made  before  a  magistrate,  who 
on  that  d-iy  granted  warrants  to  apprehend  A. 
and  B.,  two  of  the  offenders.  On  one  of  these 
warrants  A.  was  apprehended  and  committed  fur 
trial  on  the  16th  September,  1846;  B.  being 
apprehended  on  the  other  warrant,  and  com- 
mitted for  trial  on  the  21st  Ociobor,  1846.  The 
indictment  was  preferred  and' found  on  the  5th 
April,  1847: — Held,  that  the  prosecution  was 
oommenccd  within  twelve  calendar  months  after 
the  commission  of  the  offence,  and  tli<it  it  was 
commenced  by  the  information  and  warrants 
to  apprehend,  or  at  all  events  by  the  apprehen- 
sion of  the  prisoners.  Jlea.  v.  Gibeon,  2  Car.  &,  K. 
402. 

Quaere,  whether  the  preferring  of  aniodictment 
against  a  party  for  night  poaching,  which  is 
ignored,  is  a  c  i.ntncncement  of  the  prosecution 
within  9  Geo.  4,  c.  69,  s.  4,  so  as  to  warrant  the 
conviction  of  the  party  on  another  indictment 
preferred  four  years  after  the  offence.  Ji^-e  t, 
mim,in$ter,  7  Car.  &  P.  328. 

The  issuing  of  a  warrant  of  apprehension  is  not 
a  commencement  of  proceedings  within  9  Geo.  4, 
c.  69,  8.  4.  Reg.  v.  Uull,  2  F.  &  F.  16. 
•  Upon  the  trial  of  an  indictment  in  order  to 
prove  that  the  proceedings  were  commenced 
within  twelve  months  after  the  commission  of 
the  offence,  a  warrant  for  the  party's  apprehcn- 
fom.  issued  within  the  twelve  months  was  pro- 
duced ;  but  the  information  on  which  the  warrant 
was  founded  was  not  put  in  evidence : — Held, 
that  in  the  absence  of  the  information,  the 
warrant  was  not  legal  evidence  that  the  pro- 
ceedings had  been  commenced  within  the  time 
limited.  Reg.  y.  Parker,  L.  &.  C.  469  ;  33  L.  J,, 
M.  C.  185  ;  10  Jur.  Cn.s.)  596  ;  10  L.  T.  463  ; 
12  W.  R.  765  ;  9  Cox,  C.  C.  476. 

C.  was  indicted  for  night  poaching  on  the  6th 
February,  1863.   He  pl^dea  guilty,  but  subee- 

auently  applied  by  his  counsel  fur  leave  to  with- 
raw  the  plea,  and  to  move  in  arrest  of  judgment, 
upon  the  ground  that  the  proceedings  against 
him  hatl  not  been  commenced  within  twelve 
calendar  months,  as  directed  by  9  Geo.  4,  c  69, 
8,  4 : — Held,  that  the  application  to  withdraw 
the  plea  was  on^^hich  ought  to  be  granted,  and 
that  as  no  warrant  or  information  was  produced 
showing  that  proc(%dings  had  been  commenced 


I  within  twelve  months,  the  olqection  was  fataL 
,  Beg.  T.  Oitbolt,  21  L.  T.  26S ;  11  Cox,  C.  0. 
385. 

d.  Indictment. 

Averment  of  Place.]  —  An  indictment  on 
57  Geo.  3,  c,  90,  cUai^ng  a  party  with  having 
entered  into  a  forest,  chase,  &c.,  with  intent  to 
destroy  game,  and  being  found  armed  in  the 
night,  must,  in  some  way  or  other,  have  partica> 
lorised  the  place.    Hex  v.  Ridley,  R.  &  R.  515. 

In  an  indictment  under  9  Geo.  4,  c.  69,  s.  9,  it 
ia  sufficient  to  charge  entering,  &c.,  certain  land 
in  the  occupation  of  A.,  without  specifying 
whether  it  was  inclosed  or  not.  RsBY.Andrewt, 
2  M.  &  Bob.  37.  S.  P.,  Rm.  v.  Morris,  5  Cox,  C. 
C.  205. 

Or  to  name  any  particular  close ;  it  is  sufficient 
to  say,  "land  in  the  occupation  of  B,  or  C,"  as 
the  fact  may  be.  R^.  v.  Uezzcll,  T.  k,  M.  598  ; 
2  Den.  C.  C.  274;  3  Car.  k  K.  150;  20  L.  J.,  M.  C. 
192 ;  15  Jur.  434  ;  5  Cox,  C.  C.  188. 

But  "a  certain  cover  in  the  parish  of  A."  is 
too  general  a  description  to  sustain  an  indict- 
ment tor  poaching.  Rex  v.  CrieJt,  5  Car.  &  P.  508. 

An  indictment  for  night  poaching  stated  the 
offence  to  have  been  committed  in  a  wood,  called 
"  the  Old  Walk,  of,  and  belonging  to,  and  then 
in  the  occnpntion  of  James,  Earl  of  W. ; "  and  it 
^vas  proved  that  tlie  occupation  was  correctly 
stated,  but  that  the  name  of  the  wood  was  Long 
Walk,  and  that  it  had  never  been  called  Old 
Walk : — Held,  a  variance.  Rsx  v.  Owen,  Car. 
C.  L.  309  ;  1  U.  C.  C.  118. 

To  whom  Land  belongs.] —It  is  sufficient  to 
allege  that  the  land  is  land  "  of  and  belonging  to 
J.  W.  D.,"  without  stating  it  to  be  in  the  occn- 
patlon  of  J.  W.  D.  Reg.v.  Rilep,  3  Car.  &  K.  116. 

Afsavltinf  0«make^r.]— An  indictment  for 

assaulting  a  gamekeeper  with  a  weapon,  stated 
that  the  defemlants  were  in  certain  land  of  J.  R,, 
Earl  of  B.,  by  night,  armed  with  guns,  for  the 
purpose  of  destroying  gome,  and  that  tiiey  were 
"  then  and  there  in  the  said  land  by  night,  as 
aforesaid,  by  one  W.  R.,  the  servant  of  the  said 
J.  R.,  Earl  of  B.,  then  and  there  having  lawful 
authority  to  seize  and  apprehend  the  said  [defen- 
dants] found,"  and  that  the  defendants  with  the 
guns  assaulted  ond  offered  violence  to  W.  B.  :— 
Held,  that  the  indictment  vraa  bad,  as  it  did  not 
sufficiently  show  that  the  defendants,  when  found 
by  W.  R.,  were  committing  any  offence  against 
the  9  Geo.  4,  c.  64.  Reg.  v.  Cunoch,  9  Car.  it  P. 
730. 

By  Hight.]— Where  an  indictment  alleged  that 
A.,  B.,  C,  D.,  to  the  number  of  three  and  more 
together,  did  by  night  unlawfully  enter  divers  . 
closes  there  situate,  and  being  in  the  occnpation 
of  E.,  and  were  there  and  then  in  the  said  closes, 
armed  with  guns  for  the  purpose  of  destroying 
game : — Held,  that  it  did  not  contain  a  sufficient 
averment  that  the  defendants  were  by  night  in 
the  closes  for  the  purpose  of  destroying  game. 
Soviet  T.  Rex,  10  B.  ft  C.  69  ;  5  M.  ft  Ry.  78  :  8 . 
L.J.(O.B.)U.C.49. 

Being  Armed.]— In  an  indictment  for  night, 
poaching,  it  is  advisable  to  insert  a  distinct  aver- 
ment that  the  defendants  were  armed  when  they ' 
entered  and  were  on  the  land,  in  addition  to 
the  usual  allegation,  "  being  then  and  there  by 
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nteht  as  aforesaid  armed."  Jtez  r.  WUkt,  7  Car. 
&  P.  811. 

A  coant  for  assanlting  a  gamekeeper  alleged 
that  tlie  defendants,  with  other  persoas,  to  the 
number  of  three  or  more,  entered  hy  night  a 
certain  close  with  gum  and  other  offensive 
weapOQB,  for  the  purpose  of  taking  and  destroy- 
ing game,  and  then  proceeded  to  allege  that  the 
■daendants  being  then  and  there  in  the  said  land 
were  found  by  one  H,  S,,  the  servant  of  B.  W.  W., 

;and  there  wim  the  said  gans  assaulted  and  beat 
the  said  H.  S. : — Held,  that  the  count  was  de- 
tfeotive  for  not  ailing  that  the  defendants  were 
in  the  close  anned  with  gam,  tec.,  according  to 

;<the  language  of  s.  9  of  9  Geo.  4,  c.  69.  JHeg.  v. 
Jfcy,  6  Cor,  C.  C.  176. 

An  indictment  charged  A.,  B.  and  six  others, 
"that  they,  being  respectively  armed  with  gons 

.  and  other  offensive  weapons,  entered."  A.  and 
B.  were  each  proved  to  have  been  armed  with  a 
gon,  the  other  six  with  bludgeons.  Objection, 
that  the  averment,  "  other  offensive  weapons  " 
(not  specifying  what),  made  the  arming  of  the 
other  six  only  constructive,  which  was  not  suf- 
ficient to  bring  them  within  the  statute  : — Held 
good.  Reg.  v.  Qoodfellov),  I  Den.  C.  C.  81;  1  Car. 
k.  K.  724. 

Prerioni  Conviotioni.] — An  indictment  under 
«  Oea  4,  c.  69,  s.  1,  that  on  the  20th  of  Decem- 
1854,  C.  was  convicted  for  that  he,  within 
tiie  space  of  six  calendar  months  last  past,  by 
:nfght,  aiter  the  expiration  of  the  first  hour  after 
.  Bunset,  and  before  the  beginning  of  the  first  hoar 
■brfore  sunrise,  did,  by  night,  then  and  there  un- 
lawfully enter  a  close  with  a  gnn,  for  the  pur- 
pose of  then  and  there  taking  and  destroying 
game,  and  that  he  was  then  sentenced  to  be  im- 
priEoned  for  the  period  of  three  calendar  months ; 
that  afterwards,  to  wit,  on  the  27th  of  November, 

A.  D.  1858,  be  was  duly  convicted,  for  that  he, 
within  six  calendar  months  next  before,  &c.,  to 
wit,  on  the  24th  of  November,  1858,  in  the  night 
of  the  same  day,  by  night,  unlawfully  did  enter, 
and  be  in  and  upon  certain  inclosed  land,  with 
certain  instniments,  for  tiie  purpose  of  killing, 
taking  and  destroying  game  thereon,  this  being 
bis  second  offence,  and  was  then  adjiulged  to  be 
Imprisoned  for  six  calendar  months — is  good,  as 
it  sufficiently  shows  upon  the  face  of  it,  that  two 
previous  convictions  of  offences  within  the  terms 
of  the  act  had  taken  place.  Cfuretm  v.  Reg., 
1  B.  &  S,  208  ;  30  L.  J.,  M.  C.  149 ;  4  L.  T. 
286  :  9  W.  R.  665  ;  8  Cox,  C.  C.  481. 

Joinder  of  Connti.] — A  count  for  night  poach- 
ing may  be  joined  with  a  count  for  assaulting  a 
gamekeeper  authorised  to  apprehend,  and  with 
-counts  for  assaulting  a  gamekeeper  in  the  execu- 
tion of  his  duty,  and  for  n  conunon  assault.  Rtx 
T.  Finucane,  6  Car.  &  P.  531. 

Amendment  at  Trial.] — A  variance  between 
the  aUcgation  of  occupation  of  land  in  an  in- 
dictment for  night  pwiching,  and  the  proof  o£ 
the  occupation,  will,  if  not  such  as  to  nave  mis- 
led, be  amended  at  the  trial  Reg.  t.  Sutton,  13 
Cox,  C.  C.  648. 

Abandonmmit  of  Gonnti — Bfltat  of.]  —A  first 
count  charged  the  prisoners  under  9  Geo.  4,  c.  69, 

B.  2,  with  being  found  on  land  at  night  armed 
with  a  gun  for  the  purpose  of  taking  game,  by 
A.  and  B.,  who  had  lawful  authority  to  apprehend 
them,  wad  that  they,  being  about  to  apprehend 


them,  the  prisoners  with  a  weapon  assanlted  and 
wounded  tnem ;  a  second  count  chained  an  on- 
lawful  wounding;  and  the  third  and  foorth 
counts  charged  a  common  assault.  The  counsel 
for  the  prosecutim  abandoned  the  last  three 
counts,  and  elected  to  stand  on  the  fint  count. 
The  jury  returned  a  Teidict  of  guilty  of  night 
poaching  and  a  common  assatilt.  Upon  a  ques- 
tion raised,  whether  the  prisoners  could  be  con- 
victed of  a  common  assault  upon  the  first  count : 
— Held,  that  the  prosecuting  counsel  havtngtrith- 
drawn  the  counts  for  common  assault  from  the 
jury,  the  question  ought  not  to  be  entertained. 
lUg.  V.  Bay,  28  L.  T.  452 ;  II  Cox,  C.  0. 505. 

e.  Evidence. 

Authority  to  Apprshond.] — On  an  indictment 
for  wounding  with  intent  to  prevent  lawfnl  ap- 
prehension, it  was  proved  that  the  prisonen 
were  found  poaching  in  the  night,  armed,  in  a 
preserve  which  had  belonged  to  the  Earl  of  L, 
and  then  was  in  possession  of  the  earl's  trustee 
The  person  trying  to  apprehend  was  a  watcher 
employed  by  the  head  keeper,  the  latter  having 
been  appointed  by  the  earl  some  twenty  yean 
before,  and  paid  by  his  agent  down  to  t&e'time 
of  the  trial,  but  the  head  keeper  had  never  had 
any  direct  communication  with  the  trustees  : — 
Held,  sufficient  proof  of  an  authority  to  appre- 
hend.  Beg.  V.  Fielding,  2  Car.  &  K.  621. 

Without  FormiHiDn  of  Onor.] — Where  A 
was  indicted  for  night  poaching  on  the  land  OC  ths 
prosecntor,  which  land  was  in  the  oocnpatkn 
a  tenant : — Held,  that  it  was  not  necessary,  in 
order  to  support  the  indictment,  to  show  by 
evidence  that  A.  was  there  without  the  per- 
mission of  the  tenant,  or  of  the  prosecutor,  if 
the  right  to  take  game  upon  the  land  had  been 
reserved  to  him.  Ay.  v.  Wood,  Dears,  B. 
1 ;  25  L.  J.,  M.  C.  96  ;  2  Jnr.  (N.8.)  478 ;  4 
W.  B.  509  ;  7  Cox,  C.  0. 106. 

Being  in  Cloie  with  intention  of  taking  Oamt.] 

— Two  were  charged  with  being  by  night,  and 
armed,  in  a  close  for  the  purpose  therein  of 
destroying  game.  It  was  proved  that  they 
passed  through  the  close  without  doing  any- 
thing in  it,  and  that  after  being  lost  sight  of 
for  two  hours  they  were  found  three  miles  off 
with  game  in  their  possession  : — Held,  that  there 
was  evidence  that  they  were  in  that  particular 
close  for  the  purpose  of  taking  game,  and  that 
if  perscms  went  oat  with  a  general  intention 
of  taking  game,  that  was  sofncient  evidence  of 
an  intent  to  take  game  in  every  field  throng 
which  they  passed,  in  which  game  might  be 
expected  to  be  found.  Beg.  t.  Miggi,  10  Cox,  C. 
C.627. 

Intent  to  take  Oaou  Infarrod.] — An  indict- 
ment nnda-  9  Geo.  4,  c  69,  charged,  that  the 
prisoners  "were  in  the  Great  Ground  on  the 
llth  Fcbmnry,  armed,  with  intent,  then  and 
there,  to  take  game."  The  evidence  showed 
tiiat  the  prisoners  were  all  seen,  for  the  first 
time,  in  t£e  Great  Ground,  employ^  in  taking 
down  two  nets  ;  after  this  was  done  they  picked 
up  some  dead  hares,  which  were  lying  on  the 
ground  near  the  nets,  and  hanging  them  on  long 
sticks  over  their  shoulders,  walked  homewards 
with  them.  It  also  appeared  that  they  had  dogs 
with  them  in  the  Great  Ground: — keld,  that 
the  questions  for  the  jury  were,  first,  whether 
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they  were  in  the  Great  Ground  with  the  intent 
to  take  game  at  that  time,  and  that  such  intent 
mifiht  inferred  from  the  presence  of  the  nets 
and  dogs,  though  they  might  have  taken  the 
hares  e£ewhere.  Meg.  v.  iWinw,  3  Cox,  C.  C. 
804. 

Beii^  Annsd.] — Held,  also,  that  the  alle- 
gation  that  they  were  armed  could  not  be 
BOBtained,  unless  the  jury  should  be  of  opinion 
that  they  took  the  sticks  for  the  double  pur- 
pose of  carrying  away  the  game,  and  of  attack 
or  defence  in  the  event  their  being  inter- 
rupted by  keepers  while  in  the  pursuit  of  game. 
IS. 

Previous  Conviotions.] — On  an  in<lictmcnt  for 
night  poaching,  having  been  twice  summarily 
convicted,  the  convictions  produced  contained 
no  allegation  that  the  defendant  had  entered 
at  nighc : — Held,  insnfBcient  evid^ce  of  a  pre- 
viooa  conTictiim.  Mm.  t.  Merrff,  2  Cox,  C.  C. 
240. 

t.  Oonviotiozui  and  Owiunitm«nts. 

CoBvietiini — Fotm.]  —  A  conviction  under  n 
(ieo,  4,  c.  69, 8.  1,  must  allege  that  the  defendants 
by  night,  were  in  certain  land  for  the  purpose  of 
taking  game  in  such  land  ;  it  not  being  sufficient 
to  follow  the  words  of  the  statute.  Fletcher  v, 
CttUkorp^  New  Sess.  Cas.  629  ;  8  Q.  B.  880  ;  14 
Ii.     Q.  B.  95 ;  9  Jur.  205. 

Fravions  Convietioa*— Evidmoe.] — Sec  supra. 

 Form  and  Contents.] — A  conviction 

under  9  Geo.  4,  c.  6'J,  s.  1,  stating,  that  on  the 
20th  of  December,  1854,  C.  was  convicted,  for 
that  he,  within  the  space  of  six  calendar  montlis 
last  past,  by  night,  after  the  expiration  of  the 
first  hour  after  tiunsct,  and  before  the  b^inning 
of  the  first  hour  before  sunrise,  did,  by  night, 
then  and  there  unlawfully  enter  a  close  with  a 
gun,  for  the  purpoi-e  of  then  and  there  taking 
and  destroying  game,  and  that  he  was  then 
sentenced  to  be  imprisoned  for  the  period  of 
three  calendar  months  ;  that  afterwards,  to  wit, 
on-  the  27th  of  November,  A.D.  1858,  he  was 
duly  convicted,  for  that  he,  within  six  calendar 
months  next  before,  kc,  to  wit,  on  the  24th  of 
November,  1858,  in  the  night  of  the  same  day, 
by  night,  unlawfully  did  enter  and  be  in  and 
upon  certain  inclosed  land,  with  certain  instru- 
ments, for  the  purpose  of  killing,  taking  and 
destroying  game  thereon,  this  being  fais  second 
offence,  and  was  then  adjudged  to  be  imprisoned 
for  six  calendar  months — is  good,  as  it  sulficiently 
shows  upon  the  face  of  it,  that  two  previous 
convictions  of  offences  within  the  terms  of  the 
act  had  taken  place.  CuTeton  v.  Reg.,  1  B.  &  S. 
208  ;  80  L.  J.,  M.  C.  149  ;  4  L.  T.  286  ;  9  W.  B. 
665  ;  8  Cox,  C.  C.  481. 

Commitment.] — A  warrant  of  commitment, 
reciting  an  order  of  sessions  confirming  a  con- 
viction under  9  Geo.  4,  c.  69,  b.  1,  ordering  the 
prisonei-s,  at  the  expiration  of  their  term  of  im- 
prisonment, to  find  sureties  not  to  offend  again, 
instead  of  not  so  to  offend  again,  is  ill,  Meg. 
V.  Reynolds,  13  L.  J.,  M.  C.  65  ;  8  Jur.  192. 

The  court  will  presume  that  the  commitment 
contains  a  true  recital  of  the  conviction  ;  there- 
fore, where  the  certioi-ari  is  taken  away,  and 
the  prosecutor  seeks,  under  s.  7,  to  avail  him- 


self of  the  conviction  to  cure  a  defect  in  the 
commitment,  the  prisoner  is  pot  bound,  nor 
is  it  his  duty  to  bring  the  conviction  before  the 
court.  lb. 

g.  Informatloiui. 

What  tuffieie&t  to  give  Jnxiidictiaa.] — An  in- 
formation under  9  Geo.  4,  c.  69,  a.  I,  for  entering 
land  for  the  purpose  of  taking  game,  is  sufficient 

to  give  the  justices  before  whom  it  is  laid  juris- 
dic-tion  to  hear  the  charge,  although  it  does  not 
allege  that  the  entry  was  for  the  purpose  of 
taking  game  there.  Reg.  v.  Western,  37  L,  J., 
M.  C.  81  ;  L.  K.  1  C.  C.  122  ;  18  L.  T.  299  ;  1ft 
W.  E.730;  UCox,C.  C.  93. 

2.  Is  Day-timb. 

ft.  The  OffiBnoe. 

What  Game.]— The  1  &  2  Will.  4,  c.  32,  s.  30, 
which  imposes  a  penalty  for  trespass  in  search  or 

ftnrsuit  of  game,  means  in  search  or  pursuit  of 
Ive  game.  Kc-ni/on  v.  Hart,  6  B.  &  S.  249  :  34 
L.  J.,  M.  C.  87  ;  11  Jur.  (H.8.)  60S  :  11  L.  T. 
733;  13W.fi.  406. 

B«Hrvation  of  Oame  to  Landlord,]— An  agree' 
ment  under  which  a  tenant  held  contained  a 
stipulation  that  he  wotdd  not  destroy  any  game, 
and  would  endeavour  |o  preserve  all  game  bred 
and  being  on  the  farm.  He  was  convicted  under 
1  &  2  Will.  4,  c.  32,  8.  12,  that  he  being  the 
occupier  of  land,  the  r^t  of  killing  the  game  on* 
such  land  being  reserved  to  his  landlord,  did 
unlawfully  kill  upon  sneh  land  game  . — ^Held, 
that  the  stipulation  in  the  agreement  conld  not 
be  construed  as  a  reservation  of  game  to  the 
landlord,  and  that  the  conviction  ought  to  be 
quashed.  Colemaa  v.  Sathuret,  40  L.  J.,  M.  C. 
131  ;  L.  R.  6  Q.  B.  866  ;  24  L.  T.  426 :  19  W, 
R.  848. 

What  amonnti  to  a  Itespaii.]— To  constitate 

the  offence  of  trespassing  upon  land  in  search  or 
pursuit  of  game,  under  1  &  2  WUl.  4,  c.  32,  s.  30, 
there  must  be  a  bodily  entering  or  being  of  the 
person  upon  the  land  upon  which  the  trespass  is 
allied  to  have  taken  place,  and  there  may  be  a 
trespass  within  the  act,  though,  at  the  time,  the 
person  is  upon  a  highway.  Reg.  v.  Pratt,  Deus 
C.  C.  502  ;  3  C.  L.  R.  686  ;  4  El.  &  Bl.  860  :  24 
L.  J.,  M.  C.  113  ;  1  Jur.  (N.8.)  681  ;  3  W.  R.  372.  . 

Firing  at  game  from  a  highway  is  a  trespass  in. 
puiBuit  of  game.    Mayliew  v.  Wardtey,  14  0.  B.  . 
(N.S.)  550  ;  8  L.  T.  504  ;  2  N.  R.  325. 

A.  being  upon  his  own  land  (or  land  apon-' 
which  he  was  privileged  to  shoot),  fired  at  and, 
killed  a  pheasant  in  the  land  of  B.,  and  went 
upon  B.'sland  (without  leave), and  picked  it  up  ; . 
— Held,  a  trespass  in  seareh  or  pursuit  of  game 
the  whole  being  one  continuous  act.  Otboni' 
V.  MeaAomt,  12  C.  E.  (n.s.)  10 ;  31  L.  J.,  M.  C 
238  ;  8  Jur.  (n.b.)  1079  ;  6  L.  T.  290 :  10  W  K.' 
637. 

A.,  standing  on  his  own  land,  a  pheasant  roaa- 
up  on  it,  and  tiew  to  the  close  of  B.  A,  fired  a 
gun,  and  struck  it  while  over  that  close,  where- 
upon the  bird  fell  dead,  and  A.  entered  and  picked 
it  up  Held,  that  this  was  not  a  trespass  in 
search  or  pursuit  of  game  within  1  ft  2  Will.  4  c. 
32,  s.  30,  unless  the  facts  were  snch  as  to  sbonr 
that  the  firing  at  the  bird,  the  entry  on  the  close 
of  B.,  and  the  picking  up  of  the  bird,  all  formed 
part  of  one  continuous  transaction.   Kenyan  v 
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Bart,  6  B.  &  S.  249  ;  34  L.  J.,  M.  C.  87  ;  11  Jar. 
(K.8.)  602  ;  11  L.  T.  733  ;  13  W.  B.  40G. 

 B7  Serranti  of  Tenant.] — A  tenant  of 

land,  the  right  of  sporting  over  which  was 
reserred  to  the  landlonl,  employed  pei-sona.  as 
his ' servants,  to  Idll  rabbits  011  the  Inncl : — Held, 
that  the  servants  were  not  liable,  for  having  acted 
in  that  employment,  to  be  convicted  under  1  5;2 
Will.  4,  c.  32,  B,  30,  tov  a  ti-csp.iss  in  pursuit  of 
coneys.  Spicer  v.  Sarimrd,  1  El.  &  EL  874  ;  28 
L.  J.,M.  C.  176  ;  5  Jar.  (N.S.)  961  ;  7W.B.467. 
8.  P.,  Padwiek  v.  StMi,  7  C.  B.  (K.H.)  88  ;  29  L. 
J.,  M.  0.  42  ;  6  Jur.  (N.8.)  274  ;  1  L.  T.  98. 

What  Fartiei  Liable  to  Conviction.] — In  sup- 
port of  an  information  against  A.  for  aiding  and 
abetting  B.  to  commit  the  ofiEeace  of  trespass  in 
pntsnit  of  game,  there  was  evidence  that  A.  drove 
B,  in  a  conveyance  along  a  tumpike  road  for  a 
lawful  purpoee  ;  that  tlie  conveyance  was  after- 
warda  stopped,  when  B.  pot  out  and  entered  a 
ield  and  shot  a  hare,  which  he  gave  to  A.  on 
.returning  to  the  conveyance,  and  then  A,  drove 
.along  the  road  : — Held,  that  there  was  evidence 
on  which  the  justices  might  find  A.  guilty  of  the 
offence  so  charged.  Scanty  v.  Wkit«hurtt,\^  C. 
B.  (N.S.)  344  ;  34  L.  J.,  M.  C.  94  ;  11  L.  T.  710 ; 
13  W.  K.  384. 

\^'he^e  two  persons  are  jointly  engaged  in  the 
unlawful  act.  they  may  be  severally  convicted 
thereof.  Maykew  v.  Wardleij,  14  C.  B,  (11.S.) 
.650;  8L.T.  604. 

LoaTe  and  Licenoe.]— The  leave  and  licence  of 
-  the  occupier,  to  be  an  answer  to  such  complaint, 
must  precede  the  act  of  tres]>ass.   Morden  v. 
Porter,  7  C.  B.  (N.8.)  641  ;  29  L.  J.,  M.  C.  213  ; 
•1  L.  T.403;  8  W.  R.  2«2. 

A  landlord,  who  on  letting  a  farm  verbally  has 
rqeerved  the  game  to  himself,  has  thereby  asuffi- 
cient  authority  to  give  leave  to  a  person  to  kill 
game  on  such  farm,  to  prevent  any  such  person 
from  being  a  trespasser  thereon  in  pursuit  of 
game  within  s.  30  of  !  &  2  WilL  4,  c.  32.  Jonet 
■  V.  Williamt,  46  L.  J.,  M.  C.  270  ;  36  L.  T.  559. 

On  Snaday.] — A.  was  convicted  for  that  he,  on 
I  the  16th  of  August  (being  Sunday),  did  use 
.snares  for  the  purpose  of  killing  game.  He  set 
the  snares  on  the  13th  and  Hth  of  August,  and 
on  the  15th  the  snares  were  seen  set  ready  to 
-catch  game,  and  two  dead  grouse  were  found 
caught  in  tnarcs  : — Held,  that  a  snare  was  an 
•engine  or  instrument  within  1  &  2  Will.  4,  c.  S2, 
8.  .3,  and  that  nutting  down  a  snare  on  a  day 
before  Sunday,  for  the  purpose  of  tilling  game, 
and  keeping  it  set  on  Sunday,  was  using  an 
engine  or  an  instrument  on  Sunday.  Allen  v. 
ThowptOH,  39  L.  J.,  M.  C.  102  ;  L.  B.  6  Q.  B. 
336  ;  22  L.  T.  472  ;  18  W.  B.  1196. 

1>.  Information  and  Complaint. 

By  whom  laid.] — An  information  for  trespass- 
ing in  pursuit  or  search  of  game  may,  under 
1  &  2  Will.  4,  c.  32,  8.  30,  be  laid  by  a  common 
informer,  or  a  person  who  has  no  interest  in  the 
land  trespassed  upon.  Middleton  v.  Gale,  8  A. 
&E.  165;  S  Jf.it  P.  372;  1  W.  W.&H.352;  7 
L.  J.,  M.  C.  103  ;  2  Jur.  819. 

A  Complaint  of  tresjwsa  in  pursuit  of  game, 
under  1  ii  2  WilL  4,  c.  32,  s.  30,  need  not  be  made 
by  a  person  having  an  interest  in  the  land. 
Morde/i  T.  Pffrter,  7  C.  B,  (N.3.)  641  ;  29  L.  J., 
M.  C.  213  ;  1  L.  T.  403  ;  8  W.  B.  262. 


Under  6  &  7  Will.  4,  c.65,  s.  9.  an  information 
under  1  &2  Will.  4.  c.  32,  if  laid  by  a  person  not 
deposing,  on  oath,  to  the  matter  of  the  charge, 
must  distinctly  show  that  the  charge  was  deposed 
to  by  some  other  credible  witness  on  oath.  Jle^. 
V.  &i>tton,  fi  Q.  B.  493 ;  D.  &  M.  601 ;  1  3.'ew 
Sess.  Cas.  27;  13  L.  J.,  M.  C.  58. 

Trial  of  frlsoners  Separately — Diseretion.] 

— At  petty  sessions  an  information  was  laid 
against  two  persons  charging  that  they  did  use 
a  gun  and  kill  two  pheasants  contrary  to  \  Ic  2 
Will.  4,  c.  32,  8.  3 ;  each  clumed  to  be  tried 
separately  in  order  to  call  the  other  as  a  wit- 
ness ;  the  justices  refused,  and  heard  the  charge 
against  both  together,  and  convicted  them,  and 
a  conviction  was  drawn  up  separately  agninst 
each  of  them,  imposing  a  penalty  of  'it. : — Held, 
that  it  was  in  the  discretion  of  the  justices 
whether  they  would  hear  the  chai^  separately 
or  not ;  that,  as  the  penalty  was  imposed  upon 
every  person  acting  in  contravention  of  the 
statute,  each  was  separately  liable  to  the  whole 
penalty,  and  that  separate  coavictions  were 
right.  V.  LittlecMld,  Iteg.  v.  He»l<^,  40  L. 

J.,  M.  C.  137  ;  L.  B.  6  Q.  B.  293  ;  24  L.  T.  233  ; 
19  W.  R.  748. 

c.  ApprehenBion  of  Offenders. 

When  JoBtifled.] — To  justify  the  apprehen- 
sion of  a  person  under  1  &  2  Will.  4,  c.  32,  s.  Sl^ 
he  must  have  been  required  to  quit  the  land,  and 
to  teU  his  name  ;  and  the  wilfuUy  continuing  or 
returning  upon  the  land,  to  justify  an  apprehen- 
sion, must  be  upon  the  same  land,  and  for  the 
purpoEe  of  pursuing  game  there.  Rex  v.  Lsmg, 
7  Car.  &  P.  314. 

To  justify  the  apprehension  of  an  offendw 
under  1  &  2  Will.  4,  c.  32,  s.  31,  it  is  only  neces- 
sary that  he  should  have  been  made  to  under- 
stand, by  the  person  authorised  under  that 
section,  that  he  is  reauired  to  teil  hie  christian 
name,  sumame,  and  place  of  abode,  and  that  he 
should  have  refused  to  comply  with  such 
requisition.  It  is  not  necessary  that  he  should 
have  been  required  both  to  quit  the  land  and 
also  to  tell  his  name.  Reg.  v.  Pnutney,  3  Cox, 
C.  C.  505. 

A  warrant  for  neglecting  to  appear  to  a  snm- 
mons  for  trespass  in  search  of  coneys,  under  1  & 
2  W'iU.  4,  c.  32,  8.  30,  was  issued  against  C, 
directed  to  all  the  pence  officers  in  tlw  conoty. 
A  peace  officer  fn  the  county  met  C.  and  said  he 
apprehended  him  under  this  warrant,  but  the 
warrant  was  not  in  his  possession  at  the  time. 
C.  resisted,  and,  having  severely  injured  the 
oflScer,  escaped,  but  afterwards  surrendered  him- 
self. The  justices  fined  him  10».  for  the  tres- 
pass, and  senlenced  him  to  six  months*  faud 
labour  for  assaulting  the  officer  in  the  execation 
of  his  office : — Held,  that  the  arrest  under  the 
circumstances  would  not  have  been  in  the 
execution  of  the  constable's  office,  and  that  the 
conviction  for  assault  must  be  quashed.  Codd 
V.  C^bc,  46  L.  J.,  M.  C.  101  ;  1  Kx.  D.  So2  ;  34 
L.  T.  463  ;  13  Cox,  C.  C.  202. 

Action  i^ainst  two  for  assaulting  the  plaintiff, 
and  tearing  his  clothes.  A  plea  stated,  that 
before  the  committing  those  trespasses  the  plain- 
tiff was  found  by  the  defendants  on  the  lands  of 
S.  in  search  of  game,  without  his  licence  and 
against  his  will,  and  that  the  plaintiff  had  in  his 
possesfflon  a  hare,  which  app«u«l  to  have  been 
recently  bilkd.   Whereapoa  one  defendant,  am 
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servant  of  and  bj  command  of  S.,  demanded  the 

hare,  which  the  plaintiff  reused  to  deliver  ;  that 
the  said  defendant  demanded  the  hare  from  the 
plaintiff,  and  because  he  refascd  to  deliver  it, 
and  kept  it  in  his  possession,  both  defcndnnts,  as 
-snch  servants,  and  by  such  command,  in  order  to 
take  the  same  for  the  nse  of  S.,  seized  the  plain- 
tifl,  and  took  it  from  him  according  to  1  &  2 
Will.  4,  c  32,  B.  3tJ.  Another  plea  stated,  that 
jnst  before  the  trespasses,  the  plaintiff  had  in 
his  possession  a  dead  hare  belonging  to  8.  with- 
out his  leave  and  licence,  wherefore  the  defen- 
dants did,  as  his  servants,  and  by  hia  command, 
■demand  the  same  from  the  plaintiff,  which  he 
refnsed  to  deliver,  and  which  he  detained, 
whereupon  the  tiefeudants,  as  such  servants, 
seized  the  plaintiff  (concluding  as  in  the  former 
plea) : — Held,  that  the  first  plea  was  b:id,  for 
not  snfficiently  showing  when  the  second  demand 
iivas  made,  or  that  it  was  made  on  the  land  of 
H. ;  and  that  the  second  plea  was  also  bad,  for 
not  stating  that  the  defendants  gently  laid  their 
"hands  on  the  plaintiff  in  order  to  take  the  game, 
and  that  becanse  he  resisted,  they  necessarily 
■committed  the  trespasses  complained  of,  doing  as 
little  damage,  and  using  as  little  violence  to  the 
plaintiff  as  they  could  on  that  occasion.  Wisdom 
V.  Hodson,  3  Tyr.  811. 

Fotioe  of  Aotion. — Belief  that  Ferion  had 
Authority.  1~-In  an  action  fora^ault  ami  taking 
away  the  plaintiff's  game  certiticate  aud  gun,  it 
appeared,  that  after  the  plaintiff  had  given  his 
name  and  place  of  abode,  the  defendant  pushed 
iiim  out  of  the  field  into  a  public  road,  aud  then 
took  away  his  gun.  The  defendant  alleged  that 
he  had  acted  under  1  &  2  Will.  4,  c.  32,  s.  31 , 
And  was  entitled  to  notice  of  action Held, 
that  the  judge  was  right  in  leaving  it  to  the  jury 
whether  defendant  acted  on  the  belief  that  he 
tad  authority  under  1  ii  2  WilL  4,  c.  32,  and 
whether  he  had  reasonable  ground  for  that 
belief.  Cose  v.  Held,  13  Q.  B,  558  ;  18  L.  J.,  Q. 
B.  216 ;  IS  Jur.  663.  See  further,  Faactice 
<NOTICE  or  ACTION). 

d.  Ousting  JurUdlction  of  Jtutloes. 

Adjournment  aikod  to  Prodaoo  EvidenM  of 
Authority.] — On  the  hearing  of  an  information 
for  trespassing  in  pursuit  of  game,  it  was  stated 
by  the  parties  that  they  had  authority  from  the 
■owner  of  the  land  ;  but  being  not  prepai'ed  to 
prove  that  fact,  they  asked  for  an  adjournment : 
— Semble,  that  this  was  a  claim  of  right  on  a 
matter  which  would  be  a  defence  to  an  action  ; 
and  therefore,  under  the  proviso  in  s.  30  of  1 
2  WilL  4,  c.  'SH,  the  justices  ought  not  to  have 
proceeded  to  convict.  Reg.  t.  Cridland^  7  EI. 
A  BL  853  ;  27  L.  J.,  M.  C.  28  ;  3  Jar.  (».s.) 
1213  ;  5  W.  R.  679. 

B.  was  charged  with  trespass  in  pursuit  of 
Xame,  under  1  &  2  WiU.  4,  c.  32,  s.  30,  and  was 
prov^  to  have  shot  game  on  glebe  laud  over 
-which  the  rector  of  the  parish  had  always  exer- 
•cised  the  privilege  of  sporting.  The  defence  of 
"B.  was  that  he  was  game  watcher,  employal  by 
three  gentlemen  who  were  proved  to  rent  shoot- 
ing from  the  lord  of  the  manor,  and  that  the 
loM  claimed  the  shooting  over  part  of  the  glebe 
under  an  inclosure  act.  He  proved  that  his  em- 
ployere  ordered  him  to  go  upon  this  Lind,  but 
he  produced  no  evidence,  although  an  adjourn- 
ment was  offered  for  that  purpose,  that  the  land 
upon  which  the  alleged  ti-espasa  was  committed 
-was  included  in  the  lands  over  which  hia  em- 


ployers' shooting  extended,  nor  in  the  disputed 

part  of  the  glebe.  The  magistrate  decided  that 
he  had  no  Iwnii  fide  claim  of  right  to  slioot  on 
this  particular  land,  and  convicted  him  of  the 
trespass  : — HcUi,  that,  under  the  circuniitances, 
the  magistrate  was  justiiied  in  convicting. 
liimie  v.  Marshall,  35  L.  T.  .173. 

Bon&  fide  Qaeition  of  Title.]— A  question  of 
title  honA  fide  raised  in  the  course  of  i>roceed- 
ings,  on  an  information,  before  justices,  for  tres- 
passing in  pursuit  of  game,  operates  to  oust  the 
jurisdiction  of  the  justices,  and  their  proper 
course  is  to  dismiss  the  charge.  Zeag  v.  Paraoe, 
0  C.  B.  (N.s.)  28»  ;  30  L.  J.,  M.  C.  108  ;  7  Jur. 
(N.s.)  4tfy  ;  3  L.  T.  371 ;  9  W.  R.  234. 

The  bona  fides  of  the  claim  is  for  the  josticea 
to  determine.  lb. 

M.  laid  an  information  against  A.  for  tres- 
passing in  pursuit  of  game,  under  1  &  2  Will.  4, 
c.  33  (Game  Act),  s.  30.  At  the  bearing  he  gave 
evidence  that  the  lords  of  the  mauor  had,  in 
1815,  granted  the  right  of  shooting,  down  to  the 
present  time,  and  that  he  was  then  renting  the 
shooting  of  them.  On  A.'s  part  it  was  alleged 
that  he  had  a  lease  from  the  lords  of  the  manor 
of  the  lands  said  to  be  trespassed  upon,  dated 
1839,  in  which  there  was  no  reservation  of  a 
right  to  the  game,  and  that  the  alleged  trespass 
was  committed  in  the  assertion  of  his  right  to  the 
game.  The  justices  having  convicted  A. : — Held, 
that  under  the  circumstances,  the  claim  of  right 
having  been  bonft  fide  made,  the  juriHdictiou  of 
the  justices  was  ousted.  Adams  v.  Masters,  24 
L.  T.  502. 

The  tenant  of  a  farm  under  a  lease  which 
reserved  the  game  to  the  lessor,  but  did  not  ex- 
pressly say  that  it  did  so  exclusively,  shot  three 
hares  in  the  pi-esence  of  the  keeper  to  assert  his 
right.  He  set  up  this  claim  of  right  on  the 
hearing  of  an  information  against  him  before  the 
justices,  and  alleged  that  it  ousted  their  juris- 
diction. They  found  that  the  claim  was  not  bonft 
fide,  because  he  had  a  copy  of  the  lease,  and  con- 
victed him  : — Held,  that  this  finding  as  to  the 
bona  fides  was  not  conclusive,  because  there  was 
no  evidence  that  his  claim  was  made  mala  fide  ; 
and  that  as  he  asserted  his  claim  of  right  the 
magistrates  had  no  jurisdiction  to  lieor  the  in- 
formation.  Lotety  V.  Stallard,  80  L.  T,  792. 

A  trespasser  in  search  of  game  set  up  as  a  de- 
fence, under  1  &  2  Will.  4,  c.  32,  a.  30,  the  leave 
and  licence  of  the  occupier  under  a  parol  lease. 
The  occupier  denied  that  the  game  was  reserved ; 
evidence  was  given  to  show  that  it  was  : — Held, 
that  the  defence  was  not  bond  fide,  and,  there- 
fore, the  jurisdiction  of  the  justices  was  not 
ousted.    Reg.  v.  CHtchloto,  26  W.  R.  681. 

Semble,  that  if  there  is  any  evidence  to  show 
that  the  game  is  reserved,  it  becomes  a  question 
of  fact  to  be  decided  by  the  justices.  Jb. 

Where  a  party  made  a  claim  of  right  to  shoot 
over  lands  as  lord  of  a  manor,  and  gave  in 
evidence  in  support  of  such  right,  certain  docu- 
ments of  title  and  an  inclosure  act,  but  the 
justices  convicted  him  on  the  ground  that  he  did 
not  bon&  fide  believe,  when  he  committed  the 
trespass,  that  he  had  any  such  right  as  that 
claimed  by  him  ;  the  court  quashed  the  convic- 
tion on  tbe  ground  that  there  was  evidence 
the  bona  Mesof  theclaimsetnp.  Reg.y.  Deriy- 
shireJJ.,  II  W.  R.  780. 

Title  alleged  most  b«  of  Party  hinudt;  not  tH 
Third  Fonoa.]— Wh{m  proceedings  for  trespaai- 
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ing  on  land  in  porsoit  of  game  are  taken  before 
just  ices  againet  a  person  who  raises  a  question  of 
title,  be  mast  all^  such  title  to  be  in  himcelf, 
and  not  in  a  third  person  ;  and  it  is  the  province 
of  the  justices  to  determine  whether  or  not  such 
claim  baa  a  reasonable  foundation.  Cormoell  v. 
&iitdffri,3  B.  &  S.  206;  32  L.  J.,  M.  C.  6 ;  9 
Jnr.  (N.8.)  640  ;  7  L.  T.  356  ;  11  W.  R.  87. 

■•re  Anertion.]— A  person  charged  with 
trespassing  in  pursuit  of  gome  in  the  day-time 
on  land  in  the  occupation  of  a  tenant  to  A.,  set 
up  a  claim  of  right  to  shoot  over  the  land,  on  the 
ground  that  he  and  every  one  who  chose  had 
always  shot  there  till  some  recent  acta  of  inter- 
raption,  and  declared  his  readineBS  to  try  the 
right  with  A. : — Held,  that  tlie  mere  assertion  of 
such  a  general  right  in  himself  and  every  one 
else,  thou^  he  rwdly  believed  it,  without  show- 
ing any  such  claim  of  right  as  would  be  a 
d^ence  to  an  action  of  trespass,  did  not  oust  the 
jurisdiction  of  the  magistrates  to  craiTict.  Zeatt 
T.  Vine,  SO  L.  J.,  M.  C.  207  ;  8  L.  T.  681. 

Here  Belief  of  Title.]— It  ia  not  sofficient  to 
oust  the  jurisdiction  of  the  justices  in  regard  to 
a  charge  of  trespass  in  pursuit  of  game  under 
1  &  2  WilL  4,  c.  32,  that  there  is  an  honest  claim 
of  right,  if  such  cl^m  is  absurd  and  impossible  in 
point  of  law.  The  question  is  whether  a  reason- 
able claim  of  rig^t  is  involTed,  and  not  one  of 
mens  rca,  inasmuch  as  the  statute  is  not  a  mere 
criminal  statute,  but  is  intended  for  the  protec- 
tion of  the  peculiar  riglits  of  persons  entitled  to 
shoot  game.  Watkins  v.  Major.  44  L.  J.,  M.  C. 
164;  L.  B.  10  C.  P.  C62  ;  33  L.  T.  362  ;  24W.B. 
1«4. 

The  mere  belief  of  s  person,  however  bon& 

fide,  in  theexislenceof  the  right  asserted,  isineuf- 
ficient,  unless  accompanied  by  some  colour  for 
the  claim,  to  oust  the  jurisdiction  of  the  justices. 
Cbnwell  V.  Sandert,  3  B.  &  S.  206  ;  32  L.  J., 
M,  C.  6  ;  9  Jnr.  (n.s.)  540;  7  L.  T.  856  ;  11 
W.  B.  87. 

SeftsonaUe  Claln  of  UgM.]— A  person  being 
summoned  before  justices  for  trespassing  in  pur- 
suit of  game  upon  waste  and  common  land  in  the 
occupation  of  the  lord  of  the  manor,  denied  such 
occupation,  alleging  the  proprietorship  of  the 
land  to  be  In  third  parties.  There  was  some 
evidence  in  support  of  the  claim  of  the  lord,  but 
the  evidence  preponderated  considerably  in 
&vour  of  the  title  as  set  up  by  the  party  tres- 
passing. The  justices  having  convicted  him : — 
Held,  that  the  oourt  would  not  Impugn  tiieir 
decision.  lb. 

An  information  was  laid  against  E.  for  a  tres- 
pass jn  pursuit  of  game.  At  the  bearing,  he  gave 
in  evidence  a  lease,  dated  1794,  for  ninety-nine 
years,  of  the  land  upon  which  the  trespass  was 
alleged  to  have  been  committed,  to  a  party 
through  whom  he  claimed,  the  lessor  being  the 
party  through  whom  the  informant  claimM  the 
right  to  the  game.  Tha  lease  ctmtained  the  fol- 
lowiDg  reservation  to  the  lessor :  "  and  also  liberty 
to  hawk,  hunt,  set  and  fowl  in  and  upon  the 
demised  premises  during  the  term  hereinafter 
granted."  K.  having  set  up  his  title  through  the 
lessee  to  take  game  upon  the  land,  and  so  dis- 
puted the  right  of  the  justices  to  adjudicate, 
they  held  that  the  claim  of  right  was  not  suffi- 
cient to  oust  their  jurisdiction,  and  convicted 
him  :— Held,  that  the  objection  being  made  bon& 
fid^  it  was  a  reasonable  one,  and  that  the  juris- 


diction of  the  jasUces  was  onstedL  Bm  t. 
Kuyley,  10  L.  T.  339. 

e.  Svidenoa. 

Competsney  of  Witnesses.]— -An  informatioo 

btfore  justices  under  1  &  2  Will.  4,  c  32,  a.  23. 
for  using  an  engine  for  the  purpose  of  ^afc^T^g 
game  without  the  authority  of  a  certificate,  is  a 
criminal  proceeding  in  whi^  the  party  is  charged 
with  the  commission  of  an  offence  pnnish^ile 
on  summary  conviction,  within  14  &  15  Vict, 
c.  99,  B.  3  ;  and  therefore  the  party  charf^od  is 
not  competent  or  compellable  to  give  evi<lenoc 
for  or  adjust  himself.  Cattdl  v.  Ireton,  EL  BL 
&  Bl  01 ;  27  L.  J.,  M.  C.  167 ;  4  Jnr.  Ch-8.)  660  ; 
6  W.  B.  469. 

Frodnotion  of  Deed  giving  Bight  of  Shootlag.] 

— ^A  landowner,  by  deed,  granted  the  right  oc 
shooting  to  G.  over  land,  of  which  B.  afterwards 
became  occupier.  Upon  an  information  againat 
B.  for  entering  and  being  in  the  daytime  upon 
land  in  search  of  and  in  pursuit  of  game  (^tbe 
land  being  that  in  his  own  occupatitm),  O.  de- 
posed that  he  had  the  exclusive  right  of  efaooting 
over  the  same,  and  that  he  had  given  no  autho- 
rity to  B.  to  shoot,  but  the  deed  was  not  pat  in 
evidence.  The  justices  having  convicted  : — Held, 
that  the  conviction,  unsupported  by  the  produc- 
tion of  the  deed,  was  wrong.  Sarler  t.  Davit, 
34  L.  J.,  M.  C.  140 ;  11  Jur.  (N.B.)  661. 

Parol  Bridenee  of  vhat  Party  said  beibir» 
Xagiitrata.] — Parol  evidence  of  what  a  party 
says  before  a  magistrate,  on  the  hearing  of  a 
case  of  treopafis,  under  1  H.  2  Will.  4,  o.  32,  s.  SO, 
Is  admissible,  although,  in  fact,  what  be  nid 
was  taken  down  ;  as  this  is  not  a  case  in  which 
it  is  the  magistrate's  duty  to  take  down  what  is 
said  before  him.  Mobituon  v.  Vaughtan,  8  Car.  Jc 
P.  262. 

Bight  ezereiied  fbr  Seven  TMn.]— Bvidenca- 

that  a  party  has  ezercieed  the  right  of  killiiig 
game  for  seven  years  up<m  land  is  primA  facie 
evidence  of  the  right  under  1  ft  3  Will.  4,  c.  33, 
s.  ij6,  which  makes  it  lawful  for  any  person 
having  the  right  of  kiUing  the  game  upon  any 
land,  to  seize  game  recently  kiU^,  found  in  the 
possession  of  any  person  upon  such  land  in 
pursuit  of  game.  Iteg,  v.  WaU,  2  Cox,  C.  C. 
288. 

Trespau  vith  Dogs  where  Hares  seen.] — To 

sustain  a  charge  of  trespass  in  pursuit  of  game, 
brought  under  the  27  At  28  Vict,  c  G7,  the  only 
evidence  given  on  behalf  of  the  complainants  to 
prove  the  commission  of  the  offence  was,  that  the 
dofeodant,  with  two  greyhounds,  was  trespassing 
on  lands  of  the  complainants  where  hares  had. 
been  frequently  seen,  and  that  he  went  away  on 
being  c^ed  on  to  stop  by  a  caretaker  of  the 
complainants.  The  caretaker  deposed  that  he- 
believed  tlie  defendant  was  beating  for  hares : — 
Held,  that  there  was  no  evidence  that  the  de- 
fendant bad  committed  an  offence  under  the 
statute.  £i»g»ton  (^CounteMt)  v.  &ICeiU,  6  L.  B. 
Ir.  101 J  14  Cox,  C.  C.  466. 

t.  Oonvlotione. 

Form  anA  TaUility.] — In  a  conviction  for  a 

ti-cspasB  in  the  daytime,  under  1  ft  2  WilL  4, 
c.  32,  B.  SO,  the  words  "  enter  and  be  "  constitnta 
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only  one  offence.  Iteee  v.  Jtfellor,  2  D.  P.  C. 
173. 

The  place  of  committiag  the  trespass  may  be 
descnbed  in  the  convictioa  as  certain  land, 
without  giving  it  a  name,  or  setting  it  out  vrith 
abuttals.  lb. 

As,  by  B.  45,  the  conviction  itself  cannot  be 
removed  out  of  the  inferior  court,  a  verified  «>py 
may  be  used  to  ascertain  whether  the  convictioa 
is  valid.  lb. 

After  a  conviction  1^  two  justfces  nnder  1  ft  2 
Will,  i,  c.  32,  8.  SO,  and  before  any  formal  con- 
viction bad  been  drawn  up,  one  of  such  justicca 
changed  his  mind,  and  together  with  a  third 
justice  who  had  not  heard  the  case,  but  without 
the  concurrence  of  the  other  justice  who  had 
convicted,  reversed  such  conviction  : — Held,  that 
such  reversal  was  irregular,  but  that  as  no  con- 
viction hod  been  drawn  up  there  was  no  good 
conviction  existing,  and  the  whole  procewiing 
was  a  miscarrifigj.  Jonet  v.  Williamt,  46  L.  J., 
M.  C.  270  ;  36  h.  T.  559.  See  Reg.  v.  Waterfi/rd 
JJ.,  18  W.  B.  161. 

Inpoiition  and  Faymest  of  Fsnaltiu.] — By 

1  &  2  Will.  4,  c.  32,  8.  37,  every  penalty  for  any 
offence  against  that  act  is  to  be  paid  to  Rome 
one  of  the  overseers  o£  the  poor,  or  to  some  other 
ofiBcer  (as  the  convicting  justice  or  justices  may 
direct)  of  the  parish  in  which  the  offence  shall 
have  been  committed  ;  to  be  by  such  overseer  or 
officer  paid  over  to  the  use  of  the  general  county 
rate ;  but  by  5  &  6  Will.  4,  c.  20,  s.  21,  reciting 
the  former  act,  it  is  enacted  that  one  moiety  of 
all  snch  penalties  shall  go  and  bel  paid  to  the 
person  who  shall  inform  and  prosecute  for  the 
same,  and  the  other  moiety  only  shall  go  and  be 
paid  to  such  overseer  or  officer,  and  be  1^  lii^i 
applied  in  manner  before  directed : — Held,  that 
a  omviction  for  an  offence  against  the  former 
act,  which  directed  the  whole  penal^  to  be  naid 
to  W.  J.,  one  of  the  OTerseeis  of  the  poor  or  the 
parish,  &c.,  to  be  by  him  applied  according  to 
the  directions  of  the  statute  in  such  case  made 
and  provided,"  is  bad.  Qrijith  v.  Harriet,  2  M. 
ft  W:  336;  M.  ft  H.  8;  6  L.  J.,  M.C.29;  1  Jur.  57. 

A  conviction  for  trespassing  in  search  of  game 
in  the  daytune,  nnder  1  ft  2  Will.  4,  c.  32,  b.  30, 
included  four  persons,  and  adjudicated  that 
"each  of  them,  the  said  J.  C,  J.  B.,  W.  W.,  and 
J.  S.,  so  making  default,  shall  be  imprisoned  for 
one  month,  unless  the  said  several  sums,  and  the 
costs  and  charges  of  conveying  each  of  them,  the 
said  J.  C,  J.  B.,  W.  W.,  and  J,  S.,  so  making 
default,  to  gaol,  shall  be  sooner  paid  "  : — Held, 
that  it  made  each  to  be  imprisoned  until  the 
costs  of  conveying  all  to  gaol  had  been  paid,  and 
therefore  was  bad,  inasmuch  as  the  11  &  12  Vict, 
c.  43,  8.  23,  only  made  each  liable  for  the  costs  of 
oonvCTing  him  to  gaol.  Reg.  t.  Cridland,  7  EL 
ft  BL  853  ;  27  L.  J.,  M.  C.  28  ;  3  Jur.  (N.s.)  1213; 
5  W.  R.  679. 

A  conviction  for  killing  a  pheasant  contrary 
to  s.  3  of  the  1  &  2  WiR  4,  c.  32,  following  the 
form  given  in  schedule  (1. 2)  to  11  &  12  Vict.  c.  43, 
adjudged  the  offender  to  forfeit  and  pay  a  penalty, 
**  to  be  paid  and  applied  according  to  law."  By 
1  ft  2  Will.  4,  c.  32,  8.  37,  and  by  S  ft  6  Will.  4, 
c.  20,  8.  21,  the  penalty  is  directed  to  be  paid, 
one  half  to  the  informer,  and  one  half  to  some 
one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  (as  the  conyicting  justice  or  justices  may 
direct)  of  the  parish  in  which  the  offence  shall 
have  been  committed Held,  that  the  convic- 
tion was  sufficient  by  virtue  cf  11  ft  12  Vict. 


c.  43,  88.  17,  32,  being  in  the  former  given  by  the 
schedule  to  that  act  referred  to  in  e.  17,  though 
it  did  not  in  terms  distribute  the  penalty,  nor 
name  the  informer  or  the  overseer  to  whom  the 
penalty  wag  to  be  paid.  Jte^.  v.  Made,  7  EL  ft 
BL  859,  n  ;  21  L.  J.,  M.  C.  94  ;  16  Jur.  337. 

A  conviction  nnder  1  ft  2  Will.  4,  c,  32,  p.  3, 
adjudged  the  defendant  to  pay  a  fine  of  5*..  to 
be  paid  and  applied  according  to  law,"  and  in 
default  of  payment  to  be  imprisoned  for  two 
months  : — Held,  that  the  justices  had  no  juris- 
diction to  order  the  defendant  to  be  imprisoncdt 
as  the  imprisonment  was  conditional  on  the  non- 
payment of  the  penalty,  and  they  ha<I  not,  by 
the  conviction,  directed  the  manner  in  which  the 
penalty  should  be  paid,  as  required  by  .'t  &  G 
WiU.4,  c.  20,  8.  21.  Jf^dc,£^parte,U>JuT.!iOZ. 

QaasMng— ITo  VoUee  of  Ol^eetion.]— party 
summarily  convictefl  appealed  under  1  ft  2  Will. 
4,  c.  32,  giving  notice  of  several  objections  on 
the  merits.  By  the  conviction,  when  returned 
to  the  sessions,  it  appeared  that  the  party  waA 
adjudged  to  pay  the  penalty  forthwith,  and  that 
nothing  was  said  of  impHiionment  in  case  of 
default.  The  sessions  quashed  the  conviction  on 
this  ground,  stating  in  their  order  that  they 
quashed  it  for  want  of  form.  The  objection  was 
not  taken  in  the  notice  of  nppeaL  nor  did  it  ap- 
poir  that  the  appellant,  when  he  gave  the  notice, 
bad  means  of  knowing  bow  the  conviction  wouhl 
be  framed  : — Held,  that,  assuming  the  conviction 
to  be  defective  in  substance,  the  sc9sion.<i  had  no 
power  to  quash  it  on  this  objection,  no  notice  of 
it  having  been  given.  Rex  v.  Ronltbcc,  4  A.  ft 
E.  498  ;  6  N.  ft  M.  26  ;  1  H.  ft  W.  713 ;  5  L.  J., 
M.  C.  57. 

Barring  Aettom.]— A.  ordered  and  anthorised 

B.  to  sport  over  the  lands  of  C,  which  he  did. 
D,,  by  the  assent  of  C,  laid  an  information 
before  a  magistrate  against  B.  for  the  trespass 
under  1  ft  2  WilL  4,  c.  32,  s.  30.  The  magistrate 
dismissed  the  complaint : — Held,  in  an  action  by 

C.  against  A.  and  B.  for  this  trespass,  that  the 
proceedings  before  the  magistrate  were  a  bar  to 
the  action,  both  as  to  A.  and  B.,  nnder  s.  46 ;  and 
that  to  bo  a  bar,  it  was  not  necessary  that  the 
magistrate  should  convict  of  the  ^espass,  it 
being  sufficient  if  he  adjudicated  between  the 
parties.   Rob'inton  v.  Vaughton,  8  Car.  ft  F.  242. 

8.  VSLA.wvvh  FoafiEssioir  of  Otame. 

Eridenee.]— A  common  carrier  between  B.  and 
B.  was  met  a  police  constable  coming  along 
the  turnpike  road  to  R.  with  his  horse  and  cart. 
The  constable,  suspecting  that  he  had  been  un- 
lawfully on  land  in  pursuit  of  game,  asked  him  if 
he  had  any  game  in  nis  cart,  to  which  he  replied 
that  he  had  only  a  few  rabbits.  The  constable 
then  searched  the  cart,  and  found  in  a  bosket, 
beneath  the  rabbits,  a  pheasant,  nine  partridges 
(three  of  which  had  been  shot,  and  six  netted), 
and  two  hares  (one  of  which  had  been  shot,  and 
the  other  trapped).  The  game  was  wet,  and  had 
been  recently  killed ;  and  the  boots  of  the  carrier 
(Tho  fainted  when  the  game  was  discovered) 
were  dirty,  althotigh  the  road  was  dry.  The 
justices  who  convicted  him  found  that  "no 
evidence  was  given  on  the  one  hand  to  show  that 
the  game  was  unlawfully  obtained,  or  on  the 
other  band  to  show  tliat  it  was  lawfully  ob- 
tained" : — Held,  that  the  foregoing  circnmstancei 
did  not  constitute  sufflcicu  evidence  on  whid> 
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he  could  be  convicted  of  having  obtained  game 
by  unlawfully  going  on  lantl  in  search  or  pursuit 
•of  game  within  25  &  26  Vict.  c.  114,  6.  2.  Juiies 
V.  IHcker,  22  L.  T.  95. 

Two  men  were  seen  together  bv  a  policeman 
on  the  16th  of  December  on  a  highway,  about 
half -past  nine  p.m.  One  had  a  net  under  his  arm 
for  catching  hai'CH.  Nothing  else  was  found  on 
«ither  of  them  ;  but  tht^y  had  a  lurcher  with 
them.   The  policeman  had  heard  a  dog  yelping 

If  in  chase  of  a  hare  or  rabbit  a  little  time 
l>efore  these  men  came  along  the  road.  The 
night  was  damp  and  the  net  was  wcttish.  They 
■were  both  convicted  under  25  &  26  Vict.  c.  Hi, 
«,  2  : — Held,  tlmt  there  was  evidence  to  support 
the  conviction  :  for  that  it  was  not  necessary 
that  they  should  have  caught  any  game  :  it  was 
sufficient  if  they  had  usetl  the  net  for  the  pur- 
IM>eG,  though  unsuccessfully,  of  whidi  there  was 
evidence.  Jenlihtv.  King,or  Reg.v.  CurnanllJJ., 
41  L.  J.,  M.  C.  145  ;  L.  K.  7  Q.  B.  478  ;  26  L.  T. 
428  ;  20  W.  B.  669, 

Joiiiditttion.] — In  order  to  give  jurisdiction  to 
m^^trates  to  convict  of  ad  offence  under  25  k 
36  Vict.  c.  114,  8.  2,  it  is  necessary  that  the  game 
or  instruments  for  killing  or  taking  gam  should 
be  seized  and  detained  on  the  highway.  'J'urnrr 
V.  Morgan,  44  L.  J..  M.  C.  161  ;  h.  H.  10  C.  P. 
*87  ;  33  L.  T.  172  ;  23  W.  K.  659. 

A  man,  whilst  going  in  a  cart  along  a  highway, 
was  required  to  stop  by  a  constable.  He  drove 
ofi  without  obeying  the  order  to  stop,  and  shortly 
afterwards  delivered  to  G.  several  rnbbits,  of 
which  the  constable  subsequently  took  posses- 
sion : — Held,  that,  as  the  rabbits  were  not  seized 
by  the  constable  whilst  they  were  in  his  posses- 
sion upon  the  highway,  he  could  not  be  convicted 
under  25  &  26  Vict,  c  114,8.  3.  Ih, 


a.  SEPULTURE— DESECRATION  OP. 

Removing  Dead  Bodief  for  Parpose  of  Oistee- 
tioiL] — Taking  up  dead  bodies  even  though  for 
the  pnrpoae  of  dissection  is  an  indictable  offence. 
Seg.  T.  Lynn,  3  Tenn  Rep.  733 ;  1  Leach,  C.  C. 
497. 

Selling  the  dead  body  of  a  person  capitally 
convictwl  for  dissection,  where  dissection  was  no 
part  of  the  sentence,  was  a  misdemeanour  at  com- 
mon law  ;  and  in  order  to  support  an  indictment 
for  such  6Sence,  it  was  not  necessary  that  there 
should  be  direct  evidence  that  the  defendant 
sold  the  body  for  lucre  and  gain,  and  for  the 
purpose  of  being  dissected.  Rex  v.  Qindiek,  D. 
*  R.  N.  P.  C.  13. 

Taking  Body  with  Intent  to  Ball.]— It  is  an 

indictable  offence  against  decency  to  take  a 
person's  dead  body  with  intent  to  sell  or  dispose 
of  it  for  gain  and  profit.  Bex  v.  Gillti,  R.  &  B. 
S36,  n.  h.   And  see  Seai  v.  Huffin,  R.  &  R.  365. 

Kaster  of  Workhoose  Selling  Bodies — No 
Seqaest  by  Relations.  ]--A  master  of  a  work- 
house, after  showing  the  bodies  of  deceased 
paupers  in  cofBns  to  their  relatives,  caused  the 
relatives  to  follow  other  coffins  to  the  graves, 
And  the  appearance  of  a  funeral  to  be  gone 
through.  The  relatives  had  not  required  that 
the  bodies  should  be  interred  without  anatomical 
examination,  according  to  2  Ji^  3  Will.  4,  c.  75, 
s.  7.  Hha  master  of  the  workhouse  then  sent  the 
bodies  to  Ony'B  Hospital  for  disaectioiii  and  re* 


ceived  therefor  sums  of  money  in  proportion  to 
the  number  of  bodies  sent.  After  dissection  the 
bodies  were  buried.  The  jury  found  that  the 
master  of  the  workhouse  had  caused  the  appeu- 
ance  of  funerals  to  be  gone  through,  with  a  view 
to  prevent  the  relatives  requiring  the  bodies  to 
be  interred  without  anatomical  examination 
Held,  that  an  indictment  charging  the  master 
of  the  workhouse,  in  one  count,  with  selling  the 
bodies,  in  another  with  taking  away  the  bodies 
for  gain  to  delay  the  burial  with  intent  to  have 
them  dissected,  and  in  a  third  with  intent  to  sell 
and  dispose  of  them,  could  not  be  sustained,  as 
the  master  of  the  workhouse  had  lawful  posses- 
sion of  the  bodies  within  2  &  3  Will.  4,  c.  75, 
8.  7,  and  the  relatives  had  made  no  request  that 
the  bodies  should  be  interred  without  anatomical 
examioaticm.  Reg.  v.  Feiit,  Dears.  &  B.  54; 
27  L.  J.,  M.  C.  164  ;  4  Jur.  (N.8.)  541  ;  6 
W.  R.  546;  8  Cox,  C.  C.  18. 

Exposing  Dead  Body  in  FnbUo  Highway.]— 

The  prisoner  was  indicted  for  unlawfully  ex- 
[K^ing  the  dead  body  of  her  infant  child  near  a 
{.ublic  highn'ay.  The  jury  found  that  the  body 
was  exposed  by  the  priEoner  in  a  public  highway  ; 
that  the  place  was  one  where  many  people  were 
certain  to  pass  and  repass  ;  and  that  the  ex- 
posure was  calculated  to  shock  and  disgust 
pat^sers-by  and  outrage  public  decency  : — Held, 
that  the  prisoner  was  guilty  of  a  nuisance  at 
common  law.   Beg,  v.  Clark,  15  Cox,  C.  0. 171. 

Kot  providing  for  Bnrial.1 — A  parent,  who  has 
not  the  means  of  providing  burial  for  the  body 
of  his  deceased  child,  is  not  liable  to  be  indicted 
for  a  misdemeanour  in  not  providing  for  its  burial, 
even  though  a  nuisance  is  occasioned  by  allow- 
ing the  body  to  remain  unburled,  utd  utliougfa 
the  poor-law  authorities  of  the  anion  have  offered 
him  money  to  defray  the  expenses  of  burial,  by 
way  of  loan,  as  he  is  not  bound  under  such 
circumstances  to  contract  a  debt.  Reg.  v.  Vanm, 
2  Den.  C.  C.  325  ;  T.  &  M.  632  ;  21  L.  J.,  M.  C. 
39  ;  15  Jur.  1090 ;  5  Cox,  C.  C.  379. 

Where  no  ecclesiastical  prohibition  attaches, 
semble  that  every  householder  in  whose  house  a 
dead  body  lies  is  bound  by  common  law  to  inter 
the  body  decently.  Beg.  v.  Stewart,  4  P.  &  D. 
349  ;  12  A.  &  E.  773. 

Cremation.] — The  mere  act  of  burning  a  dead 
human  body  is  not  in  itself  a  crime,  but  if  it  is 
burnt  in  an  indecent  manner  or  in  such  a  way  as 
to  give  offence  to  any  (.ortion  of  the  pnblic  b^ing 
in  a  place  where  they  had  a  tight  to  be,  it  is  a 
common  nuisance.  Jleg.  v.  Price.  63  L.  J.,  M.  C. 
61  ;  12  Q.  B.  D.  247 ;  33  W.  R.  45,  n.  :  15 
Cox,  C.  C.  389.  See  WllUama  t.  WiUlamt,  51 
L.  J.,  Ch.  385  ;  20  Ch.  D.  659  ;  46  L.  T.  275  ;  30 
W.  B.  438  ;  15  Cox,  C.  C.  39  ;  46  J.  P.  726. 

Removal  of  Corpse  ttom  Barylng  Ground, 
whether  Consecrated  or  not.] — It  is  a  mis- 
demeanour at  common  law  to  remove,  without 
hiwful  authority,  a  corpse  from  a  grave  in  a  bury- 
ing ground  belonging  to  a  congregation  of  pro- 
testant  dissenters,  and  It  is  no  defence  to  such  a 
charge  that  the  motive  of  the  person  removiuff 
the  body  waa  pious  and  laudable.  Reg.  v.  Mt/rwc, 
Dears,  k  B.  160 ;  26  L.  J..  M.  C.  47  ;  3  Jur. 
(N.S.)  192  ;  5  W.  R.  318;  7  Cox,  C.  C.  214. 

The  defendant  was  indicted  for  unlawfuUy, 
wilfully,  and  indecently  digging  open  graves  in 
a  huriu-gronnd,  and  taking  and  removing  parts 
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of  the  bodies  of  pereons  barlcd  therein,  and 
interfering  with  au<t  offering  iiidifinities  to  the 
remains  oE  the  said  bodies.  The  evidence 
showed  ihat  the  defendant  employed  persons  to 
excavate  for  building  opcratioiis  the  burial- 
ground  attached  to  a  iionconformiat  place  of 
wonihip,  which  had  been  disused  as  a  burial- 
ground  for  some  time  ;  and  the  jury  found  that, 
in  the  course  of  the  excavation,  bones  that 
fomed  parts  of  human  remains,  and  of  the  same 
human  skeleton,  were  dug  up,  but  that  they 
were  not  disturbed  in  an  improper  and  indecent 
manner  : — Held,  that  the  defeiidnnt  was  guilty 
of  a  misdemeanour  at  common  law.  J&g.  v. 
Jaeobti/n,  14  Cox,  C.  C.  522. 

D.  PROCEDURE  AND  PRACTICE. 

I.  JURISDICTION. 

1.  Admiralty  Jurisdiction,  1717. 

2.  Offence  Committed  on  Land  Abroad,  1720. 

3.  Central  Criminal  Court,  1721. 

4.  OimviiitiuTis  and  Craol  i}etirery,nSS. 

6.  Qiiarter  Sestions,  1725. 

Offencet   Committed   near  Boundariet  of 
Countiti,  1723. 

7.  Cmnty  of  City  or  Town,  1726. 

8.  la.  lioroughg,  1726, 

y.  Ojfencct  on  Sea  near  Shore  of  County,  1725, 

10.  Offencet  during  Jmimeya  and  Voyoffei,  1727. 

11.  In  Particular  Ca»es,  1727, 


1.  Admiralty  Jitbisdictton. 

Ferioni  on  board  BritUh  SUps  in  EiTers  and 
Zitaariei.] — Certain  bonds  or  valuable  securi- 
ties were  stolen  from  a  British  ocean-going 
merchant  ship  whilst  she  was  lying  afloat,  iu  the 
ordinary  course  of  her  trading,  in  the  river  at 
Bottenlam,  in  Holland,  moored  to  the  quar,  and 
were  afterwards  wrongfully  received  in  England 
by  the  prisoners  with  a  knowlcilge  that  they  had 
been  thus  stolen.  Tlie  place  where  the  ship  lay 
at  the  time  of  the  theft  was  in  the  open  river, 
sixteen  or  eighteen  miles  from  the  sea,  but  with- 
in the  ebb  and  flow  of  the  tide.  There  were  no 
bridges  between  the  ship  and  the  sea,  and  the 
place  where  she  lay  was  one  where  large  vessels 
usually  lay.  It  did  not  appear  who  the  thief 
■was,  or  under  what  circomstances  he  was  on 
board  the  ship  : — Held,  that  the  prisoners  could 
be  pr(^>erly  tried  and  conricted  at  the  Central 
Criminal  Court  in  this  country,  as  the  larceny 
took  place  within  the  jurmiction  of  the 
admiralty  of  England.  Tt^g.  t.  Carr,  52  L,  J., 
M.  C.  12 ;  10  Q.  B.  D.  76  ;  47  L.  T.  461  ;  31 
W.  R.  121  ;  4  Asp.  M.  C,  604  ;  15  Cox,  C,  C,  129: 
47  J,  P.  38. 

The  criminal  jurisdiction  of  the  admiralty  of 
England  extends  over  British  ships,  not  only  on 
the  high  seas  but  also  in  rivers,  bdow  the  bridges, 
where  the  tide  ebbs  and  flows,  and  where  great 
ships  go,  though  at  a  spot  where  the  municipal 
Authorities  of  a  foreign  country  might  exercise 
concurrent  jurisdiction,  if  invoked.  B^g,  v. 
Anderton,  38  L,  J„  M,  C.  12  ;  L.  K.  1  C.  C.  161  ; 
19  L.  T.  400  ;  17  W.  K.  208  ;  11  Cox,  C.  C.  198. 

The  admiralty  jurisdiction  extends  toeitnaries 
Although  the  common  law  tribunals  have  a  con- 
current jurisdiction.  Rex  y.  Brwe,  B.  k  K. 
243  ;  2  Leach,  C.  C.  1093. 

Larceny  committed  on  board  an  English  ship 
lying  in  a  river  in  China,  is  within  the  juriadic- 


titm  of  the  Central  Criminal  Court.  Sex  v 
Allen,  1  M.  C.  C.  494 ;  7  Car.  &  P.  664, 

Semble,  there  would  be  jurisdiction  at  common 
law  if  a  British  ship  was  on  the  high  seas,  or 
infra  primos  pontes,  or  in  a  tidal  river  where 
great  ships  come  md  go.  Beff.  v.  Anutnmff,  18 
Cox,  C,  C.  184. 

 Offsnea  not  Gmnpleted.}— The  murder 

need  not  be  consummated  or  wholly  ctanpleted  on 
board  such  ship  to  deprive  jurisdiction.  lb. 

Persons  on  board  BritUh  Ship  on  High  Seaa.] 

— An  English  ship  upon  the  high  seas  is  to  be 
considered  as  part  of  the  territory  of  England  ; 
and  therefore  a  foreigner,  who  whilst  on  board 
such  ship  commits  an  offence  against  the  English 
laws,  is  amenable  to  those  laws  ;  and  it  makes 
no  difference  whether  he  has  gone  on  board 
voluntarily,  or  has  been  taken  and  detained  there 
against  his  will.  Rfg.  v.  iSattlcr,  Dears,  &  B. 
625  ;  27  L.  J,,  M.  C.  48  ;  4  Jur.  (N.8.)  98  ; 
6W.  R.  227;  7  Cox,  C.  C.  431. 

A  person  is  found  within  the  jurisdiction  of  a 
court  of  justice,  within  the  meaning  of  the  18  & 
19  Vict,  c.  91,  B.  21,  when  he  is  actually  present 
there,  whether  he  has  come  within  such  jurisdic- 
tion voluntarily,  or  has  Ijeen  brought  there  against 
his  will,  lb. 

The  defendant  was  convicted  on  an  indictment 
cliarging  him  with  assaultinf^  the  prosecutors  on 
the  high  sea-s,  and  imprisoning  and  detaining 
them.  They  were  Chilian  subjects,aad  bad  been 
ordered  by  the  government  of  Chili  to  be  banished 
from  that  country  to  England.  The  defendant, 
being  master  of  an  English  merchant  vessel  lying 
in  the  territorial  watci-s  of  Chili,  near  Valparaiso, 
contracted  with  the  Chilian  government  to  take 
the  prosecutors  from  Valparaiso  to  Liverpool ; 
and  they  were  accordingly  bronght  on  board 
his  vessel  by  the  officers  of  the  government,  and 
were  carried  by  the  defendant  to  Liverpool  under 
his  contract : — Held,  that  although  the  conviction 
could  not  be  supported  for  the  assault  and  im- 
prisonment in  the  Chilian  waters,  it  must  be  sus- 
tained for  that  which  was  done  out  of  the  Chilian 
territory,  and  that  although  the  defendant  was 
justified  in  receiving  the  prosecutors  <hi  board  his 
vessel  in  Chili,  yet  that  justification  ceased  when 
he  passed  the  line  of  Chilian  jurisdiction,  and  the 
detention  of  the  prisoners  and  conveying  them 
to  Liverpool  was  a  wrong  intentionally  planned 
and  executed  in  pursuance  of  the  contract, 
amounting  to  a  false  imprisonment,  and  triable 
by  English  law.  Beg.  v.  Zesley,  Bell,  C.  C.  220 ; 
29  L.  J.,  M.  C.  97  ;  6  Jur.  (N.8.)  202  ;  1  L.  T. 
452 ;  8  W.  B.  220  ;  8  Cox,  C,  C.  2C9, 

 Indietmml] — In  an  indictment  pre- 
ferred at  the  assizes  for  a  felony  committed  on 
the  high  seas,  it  is  sufficient  to  allege  that  the 
offence  was  committed  on  the  high  seas,  without 
also  averring  that  the  ofEence  was  committed 
within  the  jnrisdiction  of  the  admiralty.  Beg. 
T,  Jonet,  2  Car.  &  K.  165 ;  1  Dsn.  C.  C.  101. 

British  Ship — How  Proved.] — On  the  trial  of 
an  indictable  offence,  committed  on  board  a 
British  ship  on  the  high  seas,  it  is  not  necessary 
to  prove  tne  register  of  such  ship  under  the 
Merchant  Shipping  Act,  1854,  Part  11,  or  that 
she  belongs  to  a  person  qualified  to  be  owner  of 
a  British  ship  according  to  the  terms  of  that  act. 
Big.  T,  Von  Sebcrg,  39  L.  J.,  M,  C.  133  ;  L.  E.  1 
C,  C.  264  ;  22  L.  T.  623 ;  18  W.  B.  936. 
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ITpon  the  trial  of  an  indictment  against  a 
sailor  for  woanding  tbc  mate  on  board  a  ship  on 
the  high  seas,  the  master  of  the  ship,  the  boat- 
swain, and  one  of  the  crew,  having  stated  the 
ship  was  a  British  ship,  and  was  sailing  under 
the  British  iag : — Hda*  that  the  ship  was  soffi- 
ciently  proved  to  be  a  British  ebip.  Ih. 

A  hnlk  retaining  the  general  appointments  of 
a  ship,  registered  as  a  British  ship,  and  hoisting 
the  British  ensign,  althongh  only  used  as  a  float- 
ing warehouse,  is  prima  facie  safficicntly  a 
British  ship  to  be  within  the  17  &  18  Vict.  c.  104, 
B.  267,  and  a  murder  committed  thereon  is 
within  the  inrisdiction  of  tbc  admiralty.  Stg. 
V.  Armttrong,  13  Cox,  C.  C.  184. 

To  prove  that  a  ship  is  a  British  ship,  it 
is  not  neceawiry  to  produce  the  register  or  a 
copy  thereof ;  it  is  sufficient  to  show  orally 
that  she  belongs  to  British  ownets  and  carries 
the  British  flag.  Btg.  t.  AUen,  10  Cox,  C.  C. 
405. 

Upon  an  indictment  for  mnrder,  it  was  proved 
that  the  offence  was  committed  upon  Ibe  high 
seas,  in  a  ship  sailing  under  the  liritish  flag, 
which  was  foreign  built,  and  all  the  crew  of 
which,  both  officcn  and  men,  incladtng  the 
prisoner  and  the  deceased,  were  foreignera.  A 
certified  copy  of  the  register  was  pot  in  evidence, 
in  which  one  Rehder  was  described  as  the  sole 
owner,  and  as  being  of  London,  and  a  merchant. 
Rehder  was  not  a  bom  Englishman,  and  there 
was  no  evidence  of  his  having  letters  of  deniza- 
tion, or  that  he  had  been  naturalised : — Held, 
that  the  ship  was  not  a  British  ship  so  as  to  give 
jarisdiction  m  this  country  to  try  the  offence. 
Ara.  V.  Bjonuen,  L.  &  C.  64S  ;  34  L.  J.,  H.  C. 
180  ;  11  jar.  (n.s.)  589  ;  12  L.  T.  478  ;  13  W,R. 
664  ;  10  Coi:,  C.  C.  74. 

-• —  Ship  taken  by  British  8Up.]— On  the 
trial  of  Brazilians  for  the  murder  of  P.,  it  ap- 
peared that  a  British  cruiser,  engaged  in  the 
prevention  of  the  slave-trade,  mannetl  two  boats, 
and  sent  them,  commanded  by  a  litutenant,  to 
board  the  Brazilian  ship  F.  He  did  so,  and 
finding  her  fitted  up  for  slaves,  but  with  no 
slaves  on  board,  took  her.  After  this,  the  lieu- 
tenant iu  the  ship  F.  chased  the  ship  also 
Brazilian,  and  sent  a  boat  with  P.,  who  was  a 
midshipman,  to  board  her.  She  had  slaves  on 
board,  and  w.i8  captured,  and  part  of  her  crew 
put  on  beard  the  F.,  and  left  there,  with  the 
captain  and  cook  of  the  F.,  as  prisoners  in  charge 
of  P.  and  British  seamen.  Neither  the  boata  nor 
the  F.,  after  she  was  taken,  had  any  instmctions 
on  board,  but  the  cruiser  had.  Such  of  the 
crew  of  the  E.,  as  were  thus  put  on  board  the  F., 
and  the  cook  nf  the  F.,  all  Brazilians,  rose  on  P. 
and  the  Hriti^^h  seamen  and  killed  them  all; 
but  the  captain  of  the  F.  would  not  join  in  the 
transaction.  It  was  contended  for  the  prosecu- 
tion, lhat  the  F.  and  E.  were  legally  taken 
under  5  Geo.  3,  c.  113,  and  7  Sc  B  Ueo.  4,  c.  74, 
and  the  Portuguese  and  Brazilian  treaties  as  to 
filavc-tnuling ;  and  that  the  prisoners  were  in 
lawful  custwly,  and  the  ship  F.  in  the  lawful 
custody  of  the  queen's  oflicers.  The  prisoners 
were  convicted  of  the  murder,  but  a  majority  of 
the  judges  held  the  conviction  wrong,  on  the 
ground  of  want  of  jurisdiction  in  an  English 
court  to  try  an  offence  committed  on  board  the 
F. ;  and  that,  if  the  lawful  possession  of  that 
vessel  by  the  British  Crown  through  its  oflScers  I 
would  be  sufficient  to  give  jurisdiction,  there  i 
was  no  evidence  brought  before  the  court  at  the : 


trial  to  show  that  the  ponearicn  was  lawful. 

Jity.  T.  Serva,  2  Car.    E.  63 ;  1  Ben.  C.  C.  104. 

 Position  of  Ship.] — Oral  testimony  as  to 

the  position  of  a  ship  at  a  given  time  is  b^ter 
evidence  than  the  production  at  the  log-book. 
i(<y.  T.  AUen,  10  Cox,  C.  C.  405. 

JTnriidietion  orer  Foreign  Ship.]— A  Qermaa 

vessel  carrying  the  German  flag,  under  the  com- 
mand and  immediate  direction  of  a  German 
subject,  collided  with  an  English  steamer  navi- 
gating the  English  channel  at  a  point  within 
two  miles  and  a  half  from  Dover  beach,  and  the 
collision  caused  the  English  ship  to  sink  and  the 
death  by  drowning  of  an  English  subjcc-t  on 
board  of  her.  The  prisoner  was  tried  and  found 
guilty  of  manslaoghter  at  the  Central  Criminal 
Court :— Held,  by  a  majority  of  the  court,  that 
the  Central  Criminal  Court  lud  no  jurisdictitn  to 
try  the  case.  Beg.  t.  A'c^a,  46  h.  J.,  M.  C.  17 : 
2  Ez.  D.  63  ;  13  Cos,  C.  C.  403.  See  now  the 
Territorial  Waters  Jurisdiction  Act,  1878  (41  k 
42  Vict,  c  73),  s.  2. 

2.  Offekce  Cohhitted  on  Land  Absoul 

By  British  Bnhject  on  Foreigner.] — A  British 

subject,  who  committed  a  niurtler  in  a  foreign 
country  upon  a  person  who  was  not  a  British 
subject,  was  triable  in  Enghind  under  9  Geo.  4, 
c.  31,  s.  7.  Jleff.  V.  Azzopardi,  1  Car.  k.  K.  20J;2 
M.  C.  C.  289  ;  1  Cox,  C.  C.  28. 

Under  33  Hen.  8,  c  23,  a  British  subject  wa. 
indictable  for  the  murder  ot  another  British  sub- 
ject in  the  juri.sdiction  of  a  foreign  state.  Be» 
V.  Sawy^,  R.  &  B.  294  ;  2  Car.  ft  K.  101.  8.  P., 
Bex  V.  £aling,  Car.  C.  L.  105. 

By  Foreignn  om  Britijli  SulgMt.]  —  Man- 
slaughter committed  in  China  by  an  alien  enemy 
who  had  been  a  prisoner  of  war  and  was  then 

acting  as  a  mariner  on  bcmrd  an  Engli^  mer 
chant  ship,  could  not  be  tried  in  England  under 
.33  Hen.  8,  c.  23,  and  43  Geo.  3,  c  113,  s.  S6. 
Rex  V.  Deparde,  1  Taunt.  26  ;  B.  ft  B.  134 ;  9 
K.  R.  693. 

A  foreigner  cannot  be  tried  in  Eng^nd  tor  the 
murder  of  a  British  subject  in  a  fcncign  country. 
Reas  V.  Mattot,  7  C.  ft  P.  458. 

By  Foreigner  on  Foreigner  —  Death  ia 
England.] — If  one  foreigner  inflicts  a  blow  oo 
another  foreigner  in  a  foreign  vessel  on  the  hi^ 
seas,  and  the  person  so  struck  in  a  few  da7» 
afterwards  lands  in  England  and  dies  there,  the 
homicide  is  not  cognisable  by  the  courts  of  this 
country  by  virtue  of  9  Geo.  4,  c.  31 ,  s.  8,  or  of  2 
Geo.  2,  c  21,  B.  1.  Ry.  v.  Laoit,  Dean. 
182  ;  26  L.  J.,  M.  C.  104;  3  Jur.  (HjB.)  5ffi; 
7  Cox,  C.  C.  277. 

Death  en  Board  Ship.]— Where  the  death  wa» 

on  shipboard,  though  the  blows  were  given  aa 
shore,  the  offence  could  not  be  said  to  have  been 
committed  according  to  the  words  of  9  Geo.  4,  c 
81,  s.  7,  "on  land  out  of  the  United  Kingdom." 
Meat  T.  Mattot,  7  C.  ft  P.  468. 

Indifltment.] — In  an  indictment  on  9  Geo.  4, 
c.  31,  s.  7,  for  murder  committed  by  a  British 
subject  abroad,  it  must  be  averred  that  the  pri- 
soner and  the  deceased  were  subjects  of  his 
Majesty.  To  prove  the  allegation  that  the  prisoner 
was  a  subject  of  his  Uajestv,  his  own  deoaration 
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is  evidence  to  go  to  the  jury,  and  it  viU  be  for 
them  to  say  whether  tbsy  are  satisfied  that  he  is 
in  fact  a  British-bom  saoject.  Jtex  t,  HaUham, 
4  Car.  ft  P.  891. 

3.  CENTRUi  Obihinal  Coubt. 

CiHutltation  of  Ofturt]— The  4  WIU.  4.  c.  4, 
s.  36,  subs.  1, 2,  after  ostablishingand  constituting 
the  CentnU  Criminal  Court,  nnd  authorising  the 
crown  to  issue  commissions  of  oyer  and  terminer 
and  gaol  delivery,  enacts  that  it  shall  be  lawful 
for  the  judges  of  the  court,  "  or  any  two  or  more 
<^  them,  to  inquire  of,  hear,  determine  and 
adjudge  "  the  offences  specified  :  —  Held,  that 
enactment  did  not  require  that  two  judges 
should  sit  on  the  trial  of  an  indictment.  Ttuit, 
supposing  the  attendance  of  one  of  the  aldermen 
of  Hie  city  named  in  the  commission  was  neces- 
sary  in  addition  to  the  presiding  judge,  it  was  no 
ground  of  error  that  the  same  alderman  was  not 
present  throughout  the  trial : — ^Held,  also,  tiiat 
more  than  one  court  might  sit  at  the  same  time. 
Leeertim  y.  Reg.,  10  B.  &  S.  404  ;  38  L.  J.,  H.  C. 
«7  ;  L.  R.  4  Q.  B.  394  ;  20  L.  T.  485 ;  18  W.  R. 
351  :  10  Cox,  C.  C.  286. 

The  judge  of  the  Sheriff's  Court  of  the  city  of 
London  baa  jurisdiction  to  sit  as  a  judge  of  the 
Centod  CrinJnal  Court.  Jb. 

JorisdietioB— Admiralty.] — foreigner  was 
convicted  of  manslaughter  at  the  Central  Cri- 
minal Court,  committed  on  board  a  British  vessel, 
in  the  river  Garonne,  within  the  boundaries 
of  the  French  esapiie,  about  thirty-five  miles 
from  the  sea,  and  at  a  spot  about  300  yards  from 
the  nearest  snore,  within  ibs  ebb  and  flow  of  the 
tide  : — ^Held  right,  inasmuch  as  it  was  a  place 
within  the  jurisdiction  of  the  admiralty  of  Eng- 
land, which  that  court  had  jurisdiction  to  try 
under  4  4  5  Will.  4,  c.  36,  s.  22.  Heg.  v.  Anderttm, 
38  L.  J.,  M.  C.  12  ;  L.  K.  1  C.  C.  161  ;  19  L.  T. 
400  ;  17  W.  R.  208 ;  11  Cox,  C.  0. 198.  See  also 
Sea.  V.  Keya,  46  L.  J.,  M.  C.  17  ;  2  Ex.  T).  68  ; 
13  Cox,  C.  C.  403. 

Larceny  committed  on  board  an  English  ship 
tying  ia  a  river  in  China  is  within  ttie  juris- 
<uction  of  the  Central  Criminal  Court.  Bea  v. 
AUm,  rear.  &  P.  664  ;  1  M.  C.  C.  494. 

 laieeiv.]— A.  was  indicted  at  common 

law  for  simple  larceny,  in  stealing  in  Kiddle- 
sex  a  quantity  of  lead.  The  lead  was  stolen 
from  the  roof  of  the  church  of  Iver  in  Bucking- 
hamshire. The  prisoner  was  indicted  at  the 
Central  Criminal  Court,  which  has  jurisdiction 
in  Middlesex  (nnder  4  &  6  WilL  4,  c  36),  but 
not  in  Bnckingbamshire : — ^Held,  that  he  could 
not  be  convicted  there,  on  the  ground  that  the 
original  taking,  not  being  a  larceny,  but  created 
statute  a  felony,  the  subsequent  posaeasion 
could  not  he  considfxed  a  larceny.  Meg  v.  Jfi^ar, 
7  0.  &  P.  666. 

— —  libel.] — In  a  prosecution  at  the  Central 
Criminal  Court  for  publishing  a  libel,  it  is  not 
necessary,  for  the  purpose  of  giving  jurisdiction, 
that  the  prosecutor  should  have  entered  into 
recognisance,  or  that  the  defendant  should  have 
been  in  custody,  or  be  hound  to  appear  according 
to4&S  Will.  4, c.  36,8.18.  Beg.  v.  Gregory,  7 
<2.  B.  274  ;  14  L.  J.,  M.  0.  82 ;  9  Jnr.  693. 

 Foi^ery.] — ^A.  was  indicted  at  the  Cen- 
tral Crimimd  Conrt  for  forgery.     He  was  not 


shown  either  to  havejooinmitted  the  foigery,OT  to 
have  been  in  custody  within  the  jurisdiction  of 
the  court  till  the  moment  before  the  trial,  when 
he  surrendered  in  discharge  of  his  bail : — Held, 
that  he  was  triable  in  that  court  under  11  Geo. 
4  &  1  Will.  4,  c.  66,  8.  21,  as  being  in  custody 
within  its  jurisdiction.  Reg.  v.  Sinythiet,  1  Den. 
C.  C.  498  ;  2  Car.  &  K.  878 ;  T.  &  M.  190 ;  19 
L.  J.,  M.  C.  31  ;  13  Jnr.  1034  ;  4  Cox,  C.  C.  94. 

  Casting  away  Ship.] — The  Central 

Criminal  Court  has  jurisdiction  to  try  accessories 
before  the  fact  to  the  felony  of  casting  away  and 
destroying  a  ship  on  the  high  seas,  on  an  indict- 
ment against  principal  and  accessory,  though  the 
princiiml  felon  is  not  amenable  to  justice.  Bm. 
V.  Wallace,  2  M.  C.  C.  200  ;  Car.  it  M.  200. 

 Harder.] — A  British  subject  might  be 

indicted  at  the  Central  Criminal  Court  under  9 
Geo.  4,  c.  31,  s.  7,  for  the  murder  of  a  foreign^ 
out  of  the  Queen's  dominions.  Beg.  v.  Aszopardi, 
lCar.4:K.203;  2M.C.C.289;  1  Cox,C.C.28. 

Certiorari— On  what  Termi.]— When,  after  re- 
moval, the  defendant  ia  ordered  to  be  tried  under 
the  act  10  &  20  Vict.  o.  16,  at  the  Central 
Criminal  Court,  the  Court  of  Queen's  Bench  will 
not  make  it  a  condiUon,  under  a.  24,  that  the  pro- 
secutor shall  furnish  the  defendant  with  evidence 
which,  it  is  suggested,  has  been  obt^ed  by  the 
prosecutor  since  the  taking  of  the  depositions. 
Reg.  v.  Painter,  5  El.  3t  Bl.  1024. 

  Ground*  for.]— It  is  not  a  sufficient 

ground  for  the  removal  of  an  indictment,  under 
19  &  20  Vict  c.  16,  8.  3,  for  trial  at  the  Central 

Criminal  Court,  that,  on  the  occasion  of  the  first 
apprehension  of  the  prisoner,  some  months  before 
the  time  for  trial,  articles  and  paragraphs  had 
appeared  in  some  papers  of  the  particular  town  in 
which  the  trial  would  take  place,  of  a  nature 
likely  to  create  prejndlce  against  him,  nnd  that 
the  case  had  become  matter  of  conversation 
amongst  certain  classes  in  that  town,  it  not 
appearing  either  that  those  papers  had  a  general 
circulation  in  the  county,  or  that  the  case  had 
become  matter  of  general  conversation  in  the 
coimty,  as  the  jurors  would  be  taken  from  the 
county  as  well  as  the  town.  Beg.y.  Buxton,  11 
W.  E.  209. 

  Certifleate,  Form  of.]— The  certificate 

mentioned  in  19  ic,  20  Vict.  c.  16,  s.  25,  may  be 
in  the  form  supplied  by  the  Treasury.  Beg.  t. 
Ralcotabe,  25  W.  R.  585. 

 By  wliat  Jury  Tried,]— An  indictment 

for  libel  was  preferred  in  tlie  Central  Criminal 
Court,  the  publication  being  laid  as  having  taken 
place  "at  tne  parish  of  St.  M.,  in  the  county  of 
Middlesex,  within  the  jurisdiction  of  the  Central 
Criminal  Court"  The  defendant  having  removed 
it  1^'  certimnri,  it  came  on  to  be  tried  at  n^ 
prins,  In  Middlesex,  when  he  withdrew  his  plea 
of  not  gailty : — Held,  that  there  was  a  sufBcicnt 
venue  assigned  to  the  material  fact.  Reg.  v. 
Gregory,  7  Q.  B.  274  ;  14  L.  J.,  M.  C.  82  ;  9  Jur. 
693. 

Before  9  &  10  Vict.  c.  24,  s.  S,  an  indictment 
alleging  the  offence  to  have  been  committed  at 
the  parish  of  M.,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Central  Criminal 
Court,  was  found  at  the  Central  Criminal  Court 
.  and  removed  by  certiorari : — HeU,  that  l^e  case 
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was  properly  tried  by  a  Middlesex  jury.  Heg.  y. 
Hunt,  10  Q.  B.  925  ;  17  L.  J.,  M.  C.  14  ;  11  Jar. 
822.  S.  P.,  Reg.  v.  Ccutro,  28  L.  T.  342 ;  12 
Cox,  G.  C.  4M. 

MandamM.] — Mandamns  will  not  lie  to  the 

judges  asd  justices  of  tbe  Central  Criminal 
Court.  The  recorder  of  London,  upon  the  trial 
and  conviction  of  a  prisoner  charged  with  larceny, 
having  refused  to  order  (under  24  &  2a  Vict.  c. 
96,  s.  100)  the  person  with  whom  stolen  property 
was  pledfred  to  restore  it  to  the  prosecutor,  the 
Queen's  Bench  DiTision  refused  to  grant  a  manda- 
miui  directed  to  "  the  judge*  and  justices  of  the 
Central  Criminal  Court,"  to  compel  the  recorder 
to  make  such  order.  Beg.  v.  Central  Criminal 
QntH  Judgei,  62  L.  J.,  M.  C.  121 ;  11  Q.  B.  D. 
479;  15  Cox,  C.  C.  325. 

4.  COHHISSIOSS  ASD  QiOh  DEUVEBY. 

Jnriidietion.]  — An  ofFence  was  committed 
within  a  locality  which  had  a  separate  body 
o£  justices  exercising  jurisdiction  within  the 
liberty,  by  virtue  of  three  sepsrale  commissions  : 
first,  the  ordinary  commissicm  of  the  peace ; 
s3COTidlyi  a  commission  to  try  all  treasons, 
misprisions  of  treasons,  insurrections,  murders, 
felonies,  manslaughters,  &c. ;  thirdly,  a  general 
commission  of  gaol  delivery.  Neither  of  the 
commissions  contained  any  non  -  intromittent 
clauee ;  but  the  general  county  magistrates,  in 
fact,  exercised  no  jurisdiction  within  the  liberty, 
which  had  n  gaol  and  separate  custos  rotulonim 
and  clerk  of  the  peace ; — Hold,  that  these  com- 
missions did  not  oust  the  jurisdiction  of  her 
Majesty's  justices  of  gnol  delivery  for  the  whole 
county  ;  and  that  the  prisoner  having  been 
removed  from  the  liberty  by  writs  of  habeas  ad 
deliberandum  and  rectpias  corpus  was  properly 
tried  by  such  justices.  Jtrff.  v.  Crane,  3  Cos, 
C.  C.  63. 

The  general  authority  given  by  the  commission 
of  general  gaol  delivery  to  justices  of  assise  to 
deliver  the  gaols  of  all  manner  of  prisoners  found 
therein,  confers  no  jurisdiction  over  prisoners 
directed  by  statute  to  be  dealt  with  by  the  court 
of  general  or  quarter  sessions,  though  found 
within  the  prison  of  the  county.  A  commitment, 
therefore,  o£  such  a  prisoner  "to  the  assizes  will 
be  bad,  and  will  entitle  the  prisoner  to  his  dis- 
cliarge  from  cust^xly.  The  effect  of  the  Home 
Office  Circular  of  March,  1883,  on  the  form 
of  commitments.  jB^.  v.  Ward,  15  Cox,  C.  0. 
321. 

Power  of  Jud^  of  Assise  to  order  Indict- 
ments found  at  Quarter  SsBsiou  to  be  for- 
wurded.j — An  indictment  was  found  at  the 
county  sessions  at  Bedford  against  the  defendant 
for  obstructing  a  highway.  Ui>on  the  certificate 
of  such  finding,  he  was  taken  before  a  magis- 
trate, and  bound  by  recognisance  to  appear  an<l 
plead  at  the  assizes.  The  indictment  was  not 
transmitted  to  the  assizes,  but  was  in  the  custody 
of  the  clerk  of  the  peace : — Held,  that  the  judge 
of  assize  had  no  power  to  order  the  clerk  o£  the 
peace  to  send  the  indictment  to  the  assizes ;  that, 
as  it  was  found  at  the  sessions,  and  not  trans- 
mitted for  trial  at  the  assizes,  the  court  had  no 
jurisdiction  to  try  the  same.  B^ff.  v.  WUdman, 
12  Cox,  C.  C.  354. 

But  a  eccond  indictment  for  the  same  offence 
being  found  by  the  grand  jui7  at  the  assiees : — 
Held  that  the  defendant,  being  bound  to  appear . 


by  rec<^i8ance,  must  be  called  upon  to  plead  to 
the  second  indictment.  lb. 

Division,  into  different  Courts.  1— Under  a  com- 
mission of  oyer  and  terminer,  the  general  court 
may  be  divided  into  as  many  courts  as  con- 
venience requires ;  and  each  separate  court  is  to 
be  considered  as  held,  not  only  before  the  judge 
actually  sitting,  but  also  constructively  before  all 
the  members  of  the  commission  then  act- 
ing under  it.  LerergoH  v.  Beg.,  10  B.  &  S 
404;  38  L.  M.  C.  97  ;  L.  B.  4  Q.  B.  394; 
20  L.  T.  485;  18  W.  a  2S1 ;  11  Cox.  C.  C. 
286. 

Bifht  of  PxiMntt  on  BaU  to  bo  Tried-Vot 
in  Cutody  at  the  Time  of  holding  of  tlw  Anlie.] 

— The  Orders  in  Council,  of  August,  1879,ma(te 
in  pursuance  of  the  Winter  Assize  Acts,  1876  and 
1877,  declare  which  counties  are  to  be  united  for 
the  purpose  of  holding  a  winter  assize,  and  in 
each  Instance  enact,  that  **  Nothing  in  this 
order  shall  authorise  the  trial  or  require  the 
attendance  at  the  said  winter  assizes,  for  the  said 
winter  assize  county,  of  any  prisoner  who  ^tall 
have  been  admitted  to  bail,  and  who  shall  not  at 
the  time  of  the  holding  of  snch  winter  assize 
county  be  in  custody  "  : — Hdd,  that  a  prisooer 
who  had  been  admitted  to  bail,  and  who  sur- 
rendered after  the  opening  of  the  commissicB, 
was  not  in  custody  "at  the  time  of  the  holdiiw 
of  the  assizes,"  and  could  not  therefore  be  trie£ 
Beg.  V.  Stafford,  14  Cox,  C.  C.  353. 

In  order  to  entitle  himself  to  be  tried  he 
should  have  surrendered  before  the  opening  <^ 
the  commission.  lb. 

Constmetion.] — An  allegation  upon  a  record 
that  three  judges  executed  a  conunission  in 
relation  to  the  trial  of  prisoners,  to  try  before 
whom  that  commission  was  issued,  is  an  oiBrms- 
tive  all(^tion  of  the  authority  to  perform  dtat 
duty,  and, is  not  rendered  uncertain  by  a  snb- 
scquent  statement  that  the  commisBion  was 
directed  to  them  and  othen.  O'Brien  t.  Bty^ 
2  H.  L.  Cas.  465. 

Sisoharge  by  Oaol  OellTery.] — Prisoncis  tri- 
able under  special  commissitms  may  be  dis- 
chargeil  by  gaol  delivery.  Sex  v.  IHatt,  1  Leadi, 
C.  C.  157, 170. 

A  prisoner  in  custody  under  a  depictive  com- 
mitment may  be  discharged  under  a  gaol  delivery. 
Zb. 

It  is  not  imperative  on  a  commissioner  of  gaol 
delivery  to  discharge  all  the  prisoners  in  the  gaol 
who  were  not  indicted  ;  it  being  discretionary  in 
him  to  continue  on  their  commitments  such 

Erisoners  as  appear  to  him  committed  for  trial, 
ut  against  whom  the  witnesses  did  not  appear, 
having  been  bound  over  to  the  sessions.  Anoiu, 
K.  k  K.  173. 

The  judges'  commission  of  gnol  delivery  applies 
only  to  untried  prisoners  in  the  gaol,  and  not  to 
untried  prisoners  in  houses  of  correction.  Jieg. 
V.  Arlett,  2  Car.  ft  E.  596  ;  3  Cox,  C.  0.  431. 

Beading  over  Comndarion.]— A  special  com- 
mission for  the  trial  of  a  prisoner  having  been 
reotl  in  open  court  at  the  opening  of  the  com- 
mission, immediately  before  the  delivery  of  tho 
charge  to  the  grand  jury,  an  application  made  at 
the  arraignment  his  cotmsel  tor  the  commis- 
sion to  be  then  read  a  second  time,  upon  ih? 
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ground  that  It  had  not  been  read  in  the  presence 
of  the  prisoner,  was  refused.  Reg.  r.  JSernard,  1 
F.  ft  F.  210. 

6.  QvABTBB  Sessions. 

Aidns  Mnning  at  ium  Time.^ — ^The  juris- 
diction of  a  recorder  of  a  borough  is  not  deter- 
mined or  snspended  by  the  arrival  of  the  judges 
of  assize  in  the  same  county,  and  the  rule  applies 
equally  to  the  jurisdiction  of  county  justices  of 
the  peace  ;  therefore  general  quarter  sessions  of 
^e  peace  for  a  borouf^h  of  county  may  be  held 
concurrently  with  assizes  in  the  same  county, 
though  it  would  be  highly  inconvenient  to  do  so. 
Smith  V.  3  New  Sess.  Cas.  564 ;  13  Q.  B. 
738  ;  18  L.  J.,  M.  C.  207  ;  13  Jur.  850. 

Where  the  quarter  sessions  of  a  county  occur 
while  the  judge  of  assize  is  proceeding  with  the 
trial  of  prisoners  in  that  county,  after  the  graud 
jnry  at  the  assize  has  been  discharged,  the  better 
course  Is  for  the  quarter  sessions  not  to  proceed 
with  the  trial  of  any  prisoners,  but  to  dispose  of 
all  their  other  business,  and  then  to  adjoom  to  a 
future  day.   Anon.,  9  Car.  &  P.  790. 

Chwds   Stolen   and   Carried   into  another 

QwaXj.']—See  ante,  coL  1403. 

Ooods  Stoton  AbrMd  and  Broaglit  to  Bog- 
land.]— ante,  col.  1404. 

Taxway  on  Sgk  Soai.]— The  coart  <^  quarter 
sessions  has  jurisdiction  to  try  cases  of  larceny 
committed  on  the  high  seas  where  the  offender 
is  apprebcncUd  within  the  jurisdiction  of  such 
court.  Reg.  v.  Peel,  L.  4;  0.  231 ;  32  L.  J., 
M.  C.  65 ;  8  Jur.  (n.b.)  1186 ;  7  L.  T.  836 ;  11 
W.  R.  40  ;  9  Cox,  C.  C.  220. 

6.  Offznces  Committed  near  Boundaries 
of  codnties. 

DistauM — How  Keacnred.] — This  means  a 
distance  of  500  yards  mcftsured  in  a  direct  line 
from  the  border,  and  not  500  yards  by  the  nearest 
road.   Reg.  v.  Wwd,  6  Jur.  225. 

In  wliat  Casts.] — An  indictment  at  quarter 
scions  for  the  borough  of  S.,  stated  that  A., 
late  of  the  parish  of  M.,  in  the  county  of  N.,  and 
m  the  borough  of  S.,  at  the  parish  aforesaid, 
in  the  borough  aforesaid,  committed  an  assault. 
The  nun^nal  venue  was  "  borough  of  S."  The 
parish  is  entirely  in  the  county  of  N.,  the  rest  of 
the  borough  in  the  county  of  L.  The  defendant 
lemovetl  the  indictment  by  certiorari,  and  a 
venire  was  awarded  into  the  county  of  L.,  where 
he  was  tried  and  convicted.  The  offence  was 
committed  in  a  part  of  the  parish  which  is  in  the 
borough,  and  within  600  yards  from  the  boundary 
of  L. : — HeM,  that  the  venue,  as  laid,  was  in 
K. ;  and  notwithstanding  the  proceedings  under 
the  certiorari,  that  the  trial  was  without  juris- 
diction, and  judgment  was  arrested.  Reg.  t. 
Mitchell,  2  Q.  B.  636  ;  2  a.  Ic  B.  274 ;  11  L.  J., 
U.  C.  55 ;  6  Jur.  606. 

Hdd,  also,  that  for  the  trial  to  be  good  in 
either  county,  under  7  Geo.  4,  c.  64,  s.  12,  the 
offence  must  have  been  laid  and  tried  in  one  and 
the  same  county.  Ih. 

The  provisions  of  b.  12  of  7  Geo.  4,  c.  64,  are  con- 
fined to  county  boundaries  and  to  prosecutions 
in  counties ;  they  do  not  apply  to  prosecotions  in 
limited  jurisdictionB.  Rex  v.  Welah,  1  H.  C.  0. 
175. 


Newcastle-upon-Tyne  is  a  county  corporate 
within  7  Geo.  4.  c.  61,  s.  12.  Reg.  V,  JSrriiigton,  2 
Lewin,  C.  C.  278. 

7.  COUMTT  OP  CiTT  OR  ToWN. 

The  38  Geo.  3,  c  62,  s.  2,  which  relates  to  the- 
trial  of  offences  in  an  adjoining  county,  only 
applies  to  cities  and  towns  corporate  which  are 
counties  of  themselves,  and  not  to  towns  cor* 
porate  which  are  not  counties  of  Uiemselvea. 
Reg.  V.  Milner,  2  Car.  &  K.  810. 

ViTiere  an  offence,  committed  within  a  limited 
jurisdiction,  is  tried  in  the  adjoining  county, 
under  38  Geo.  3,  c.  52,  b.  2,  the  venue  in  the 
margin  of  the  indictment  is  properly  laid  in  the 
county  where  the  offence  is  tried,  and  there  i!» 
no  necessity  for  an  averment  in  the  body  of  the- 
indictment  to  connect  the  county  of  the  city  or 
town  within  which  the  offence  is  alleged  to  have' 
been  committed  with  the  venue  of  the  county 
from  which  the  jury  comes.  Reg.  v.  Stoket,  4 
Cox,  C.  C.  453. 

A  felony  committed  in  a  county  of  a  town,  the 
style  of  which  is  "  town  of  Kingston-upon-Hull 
and  county  of  the  same  town"  : — Held,  to  be 
sufficiently  laid  in  the  venue  of  an  indictment 
tried  in  the  next  adjoining  county,  as  "  Yorkshire 
being  the  next  adjoining  county  to  the  town  and 
county  of  Kingston- upon-Hull,  to  wit,"  the 
venue  being  imperfect,  there  being  no  "  county 
of  Kingston-npon-HuU."  Reg.  t.  Gnutdy,  *2 
Coi,C.C.S67. 

The  indictment  stated  the  offence  to  l^ve- 
been  committed  in  the  county  of  N.,  it  was 
proved  to  have  been  committed  in  the  county  of 
the  town  of  N. : — Held,  that  although  under  38- 
Geo.  3,  c.  52,  it  was  triable  in  the  county  at  large, 
the  offence  should  have  been  laid  in  taa  coonty 
of  the  town.   Rex  t.  Meltor,  R.  &  B.  144. 

An  indictment  in  the  next  adjoining  county, 
for  an  offence  within  an  inferior  county,  need 
not  aver  that  the  former  is  the  next  adjoining- 
county.  When  the  record  is  regularly  drawn  up 
that  may  be  stated  in  the  caption  ;  bat  the  in- 
dictment must  state  the  offence  to  have  been 
committed  in  the  inferior  county.  Beas  t.  &of. 
R.atE.179. 

8.  IH  BOROITQBS. 

If  a  felony  is  committed  in  that  part  of  the- 
county  of  a  town  which  has  been  added  to  it  by 
the  Boundary  Act,  2  &  3  Will.  4,  c.  64,  and  the 
Municipal  Corporations  Act,  6  &  6  VfilL  4,  c.  76, 
it  is  triable  in  the  county  of  the  town.  Rex  v. 
PilUr,  7  Car.  &  P.  337. 

Where  an  offence  is  committed  in  a  borough 
which  is  situate  partly  in  one  coun^  and  partly 
in  another,  the  offence  is  triable  in  either  county,, 
under  14  &  16  Vict  c.  65,  a.  19.  Meg.  t.  6hRaiiL 
I  F.  &  P.  67. 

Since  the  6  &  6  WilL  4,  c.  76,  all  offences  com- 
mitted in  Bristol,  and  the  cities  and  towns  named 
in  schedule  G,  are  triable  at  the  assizes  for 
Gloucestershire,  and  the  other  counties  named 
in  that  schedule ;  and  the  jurisdiction  of  the 
assizes  is  not  affected  by  the  grant  of  a  zeoorder 
and  a  quarter  sessions  to  sn^  citiM  or  towns. 
Reg.  T.  Soiden,  8  Car.  ft  P.  606. 

9.  Oftbhobb  ok  Sba  nbab  Bhobb  ov 

COOHTY. 

Three  were  indicted  for  felcmionsly  cutting  add 
wounding.   The  venue  was  laid  in  Olamorgan- 
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ehire,  and  the  iodictmcnt  wan  preferrc^l  and 
tried  at  the  assizes  for  that  connty.  The  offence 
■was  committed  on  board  an  American  ship 
anchored  in  the  Penarth  Roads,  in  the  Bristol 
Channel,  three-quarters  of  a  mile  from  the  coast 
of  Glamorganshire,  at  a  spot  never  left  dry  by  the 
tide,  but  within  a  quarter  of  a  mile  from  the 
tuid  which  is  left  dry.  The  place  in  question  is 
situated  between  the  shore  of  the  county  of 
Glsmorfpin  and  two  islands,  which  islands  have 
always  been  treated  as  part  of  the  county  of 
Glamorgan.  It  was  also  about  ten  miles  from 
the  opposite  shore  of  Somersetshire.  The  Penarth 
Boads  are  ninety  milan  from  the  moutli  of  the 
Channel : — Held,  that  the  part  of  the  sqi  where 
the  Teasel  was  when  the  offence  was  committed 
formed  part  of  the  body  of  the  county  of  Gla- 
morgan. Reg.  T,  Cunningham,  Bell,  C.  C.  72  ; 
28  L.  J.,  M.  C.  66  ;  5  Jm-.  (NA)  202  ;  7  W.  B. 
179  :  8  Cox,  C.  C.  104. 

That  part  of  the  seashore  which  lies  between 
high  and  low  water  mark  is  within  and  part  of 
the  adjoining  county,  so  that  the  justice}  of  the 
<»anty  have  juristliction  in  offences  committed 
thereon,  whetiier  the  land  is  covered  with  water 
or  not  at  the  time  of  the  commission  of  the 
offence.  EmNeton  v.  Brown,  3  £1.  &  £L  234  j 
90  L.  J.,  M.  0. 1 ;  6  Jnr.  (HA)  1298. 

10.  OFFBKCES  DUBINO  JOUBIiTKyS  ASD 

VOTAGES, 

In  what  Caus.] — 7  Geo.  4,  c.  64,  s.  13,  is  not 
confined  in  its  operation  to  the  carriages  of 
■common  carriers  or  to  public  conveyances,  but  if 
property  is  stolen  from  any  carnage  employed 
on  any  joumey,  the  offender  may,  by  virtue  of 
the  above  section,  be  tried  in  any  county  through 
any  part  whereof  such  carnage  shall  have 
passed  in  the  course  of  the  joumey  during  which 
fluch  offence  shall  have  been  committed.  B^. 
T.  Sharp,  Dears.  C.  C.  116  ;  24  L.  J.,  H.  C.  40  ; 
6  Cox,  0.  C.  418. 

Where  the  evidence  is  consistent  with  the  fact 
of  an  article  having  been  abstracted  from  a  rail- 
way carriage,  either  in  the  course  of  the  joumey 
through  the  county  of  A.,  or  after  its  arrival  at 
its  ultimate  destiuation  in  the  county  of  B.,  and 
the  prisoner  is  indicted  in  A.  under  7  Geo.  4,  c. 
44,  s.  13,  the  ca^  must  go  to  the  jury,  who  are 
to  say  whether  they  are  satisfied  that  the  larceny 
was  committed  in  the  coui-se  of  the  joumey  or 
afterwaids.   Meg.  v.  Pierce,  «  Cox,  C.  C.  117. 

The  act  of  stealing  must  be  committed  "  in  or 
upon  the  coach,"  to  bring  it  within  7  Geo.  4,  c. 
64,  s.  13.   Ji£x  V.  Sharpe,  2  Lewin,  0.  C.  233. 

On  an  indictment  for  assault,  It  was  proved 
that  the  assault  was  committed  in  one  of  the 
carriages  of  a  train  running  from  Brighton  to 
New  Cross,  and  before  the  train  had  ai  rived  at 
the  Three  Bridges  Station,  in  Sussex,  At  that 
station  the  prosecutrix  left  the  carriage  in  which 
Bhe  had  been  riding  with  the  defendant  and  rode 
in  another  carriage  of  the  same  train  to  Kew 
Gross,  which  is  within  the  jurisdiction  of  the 
Oentral  Criminal  Court Held,  that  by  the 
joint  operation  of  the  7  Geo.  4,  c.  64,  s.  13,  and 
4  &  6  Will.  4,  c.  36,  s.  2,  the  indictment  was 
Droperly  preferred  and  tried  at  the  Central 
Criminal  Coort.  Beg.  v.  French,  8  Cox,  C.  C. 
35S. 

11.  In  Pabticulab  Cases. 

Banding  Threatening  Lettw.]— The  offence  of 
Pfnyi^ng  a  threatening  letter  may  be  laid  in  the 


county  where  it  is  delivered  by  the  post  to  the 
prosecutor.  Rem  v.  Euer,  3  Bast,  P.  G.  1125. 
S.  P.,  Rev  V.  Gidwood,  2  East-,  P.  C.  1120 ;  1 
Leach,  C.  C.  142. 

If  a  man  writes  a  letter  with  intent  to  provoke 
a  challenge,  seals  it  up  and  puts  it  into  the  fost- 
oflice  in  Westminster,  addressed  to  a  per^oa  in 
the  city  of  London,  who  receives  it  there,  the 
writer  may  be  indicted  for  this  offence  in  the 
countv  of  Uiddlesex.  Sexy.  Will'Muu,2  Quaa. 
506;  11  R.  B.  781. 

Forgery— Prisoner  in  Cottody  in  County.]— 

On  an  indictment  for  forgery  at  common  law,  it 
is  not  necessary  to  prove  that  the  party  chargel 
was  in  custody  before  the  time  oi  the  trial,  in 
order  to  give  jurisdiction  under  11  Geo.  4^1 
WiU.  4,  c.  66,  B.  24.  Reg.  v.  Smythin.  T.  &  M. 
190  ;  1  Den.  C.  C.  498  ;  19  L.  J.,  H.  C.  31 ;  13 
Jur.  1034  ;  4  Cox,  C.  C.  94. 

 ATermuit  as  to.] — Where  a  prisoner  was 

tried  for  forgery  in  the  county  where  he  ma 
In  custody,  under  11  Geo.  4  &  1  WilL  4,  c.  66,  a 
24,  the  forgery  might  be  alleged  to  hare  beeti 
c(Humitted  in  that  coimty,  and  there  need  not 
be  any  averment  that  the  prisoner  was  in 
custody  there.   Bex  t.  Jamet,  7  Car.  &  P.  633. 

irttsring  Tozged  Soeuneats.] — Putting  a  lei;- 
ter  into  the  Manchester  post-office  containing 
a  foiled  instrument,  is  an  uttering  in  the  coon^ 
of  Lancaster.  Bew  t.  Perkin,  2  Lewin,  C.  G. 
150. 

Oonspiraey,] — An  information  at  common  law 
for  a  conspiracy  between  the  captain  and  pnrsv 
of  a  man-of-war,  for  planning  and  fabricating 

false  vouchers  to  cheat  the  crown  (which 

Elanning  and  fabricatloa  were  done  upon  the 
igh  seas),  is  well  triable  in  Middlesex,  upon 
proof  there  of  the  receipt  by  the  commissioners 
of  the  navy  of  the  false  vouchers  transmitted 
thither  by  one  of  the  conspirators  through  the 
medium  of  the  post,  and  the  application  there  of 
a  third  person,  a  holder  of  one  of  such  vouchers 
(a  bill  of  exchange),  for  payment,  which  be 
there  received,  ilcai  v.  Britac,  4  Bast,  161 ;  7 
B.B.66L 

Emkanlsnient.] — An  indictment  forembezde- 
roent  may  be  laia  either  in  the  county  in  whicb 
the  money  was  received,  or  in  the  county  where 
the  prisoner  disowned  having  received  the  money. 
Rex  V.  Jlobtan,  B.  *  R.  66  ;  1  East,  P.  C.  Add. 
xxiT. ;  2  Leach,  0.  C.  075. 

If  a  servant  receives  money  for  bis  master  in 
the  county  of  A.,  and,  being  called  upon  to 
account  for  it  in  the  county  of  B„  there  denies 
the  receipt  of  it,  he  may  be  indicted  for  the 
embezzlement  in  the  latter  countv.  Rsx  v. 
Titylory  3  Bos.  tt  P.  696;  B.  &  R.  63;  2  Leach,  G.  C. 
974. 

A  clerk,  whose  duty  it  was  to  remit  at  once  to 
his  employers  in  Middlesex  all  moneys  collected 
by  him  as  their  clerk,  collected  at  York,  on  the 
18th  of  April,  a  sum  of  money  as  such  clerk, 
but  never  remitted  any  portion  of  it.  On  the 
19th  and  20th  of  April  he  wrote  and  posted  froin 
places  in  Yoricshireto  his  employers  in  Middle- 
sex letters  making  no  mention  of  the  money  to 
collected,  and  on  the  21st  of  April  he  wrote  and 
posted  at  Doncaster  in  Yorkshire  to  bis  empkmiB 
in  Middlesex  a  letter  which  was  inteoded  to 
make  them  believe  that  he  hod  not  then  in  tatX 
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collected  the  monev  in  qooatlon.  These  letters 
-were  duly  received  oy  the  employers  in  Uiddle* 
sex : — Held,  that  the  receipt  of  the  letter  of  the 
21st  of  AprU  in  Middlraex  was  sufficient  to  give 
jurisdiction  to  try  the  prisoner  in  Middlesex. 
Meg.  V.  Rogert,^lt.  J.,  M.  C.  11  ;  3  Q.  B.  D.28  ; 
S7  L.  T.  473  ;  26  W.  B.  61  ;  14  Cox,  C.  C.  22. 

It  was  the  dnty  of  a  commercial  traveller  to 
(emit  daily  to  nis  employers,  who  resided  in 
London,  the  moneys  which  he  collected,  vrithout 
redaction.  He,  on  the  1st  and  2nd  March,  1878, 
«ollect^  at  Newark  two  sums  of  money  which 
he  did  not  remit  or  account  for  till  the  first  week 
in  April,  when  one  of  bis  employers  went  to 
Gianuiam,  where  the  prisoner  resided,  saw  him 
and  taxed  him  with  receivin?  moneys  and  not 
aoooonting  to  them  for  them.  The  prisoner 
then  and  there  handed  to  his  employer  a  list  of 
moneys  he  had  collected  and  not  accounted  for, 
Inclading  the  above  two  sums.  There  was  no 
evidence  that  the  prisoner  rctnmed  to  Graotham 
on  either  of  the  days,  or  at  what  tdme  of  the 
respective  days  he  received  the  two  sums  of 
money.  He  was  indicted  and  convicted  at  the 
borough  of  Grantham  Quarter  Sessions  for  em- 
bezzling the  above  two  sums  of  money: — Held, 
that  the  conviction  was  bad,  as  there  was  no 
evidence  of  any  embezzlement  within  the  borough 
of  Grantham.  Meg.  t.  TreadgoU,  39  L.  T.  291 ; 
14  Cox,  C.  0.  220. 

A  prisoner  was  a  travelling  salesman,  whose 
43uty  it  was  to  go  into  the  county  of  D.  every 
Monday  to  sell  goods  and  receive  money  for  them 
there,  and  return  with  it  to  his  master  in  N.  every 
Saturday.  He  received  two  sums  of  money  for 
iiis  master  in  D.,  bat  never  retnmed  to  render  any 
acconnt.  Two  months  afterwards  he  was  met  by 
his  master  in  K.,  who  asked  him  what  he  had 
■done  with  the  money.  The  prisoner  said  he  was 
sorry  for  what  he  had  done  ;  he  had  spent  it : — 
Held,  that  he  was  rightly  indicted  in  N.,  there 
having  been  evidence  to  go  to  the  jury  of  an  em- 
3>ez2lement  in  K.  Meg.  v.  Murdedt,  2  Den.  C.  C. 
^  ;  T.  jcM.  604  ;  21  L.J.,M.C.  22  ;iejar.l9; 
5  Cox,  C.  C,  360. 

false  Freteneea.} — An  indictment  charged  a 
•defendant  with  obtaining  by  false  pretences,  a 
post-office  order.  It  was  proved  that  the  prose- 
•cutor,  at  the  request  of  the  prisoner,  transmitted 
through  the  poet  a  letter  containii^  a  post-office 
order : — Held,  that  the  defendant  waa  properly 
tried  in  the  county  in  which  that  letter  was 
ipcsted,  though  it  was  received  by  the  prisoner  in 
a  different  county.  Meg.  v.  Jonei,  1  Den.  C.  C. 
^51  ;  T.  4:  M.  270  ;  3  Car.  it  K.  346  ;  4  New  Sess. 
Caa.  953  ;  19  L.  J.,  M.  C.  162  ;  14  Jur.  533  ;  4 
■Cox,  C.  C.  198. 

A.,  by  means  of  false  pretences  contained  in  a 
letter  written  and  posted  by  him  in  the  county  of 
■C.,  received  in  the  same  county  the  money  ob- 
tained by  it,  which  was  sent  to  him  by  theprose- 
«utor  in  a  lettear.  The  letter  containing  the  false 
pretences  was  received  "bj  the  prosecutor  in  the 
'Coanty  of  the  borongh  of  C,  and  the  letter  en- 
closing the  money  was  posted  in  that  county.  A. 
was  indicted  for  obtainmg  the  money  by  means 
of  the  false  pretences  c<mtained  in  hia  letter  : — 
Held,  that  the  venue  was  well  laid  in  the  oonn^ 
.of  the  borongh  of  C.  Beg.  v.  Leeeh,  Dears.  C.  C. 
-642  ;  25  L.  J.,  M.  C.  77  ;  2  Jur.  (ff.8.)  428  ;  4 
TV.  R.  482  ;  7  Cox,  0.  C.  100. 

One  who  obtains  goods  by  false  pretences  in 
•one  county,  and  afterwards  brings  them  into 
£iiother  county,  where  he  is  apprehended  with 
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them,  cannot  be  indicted  for  the  offence  In  the 
latter  county,  but  must  be  indicted  in  the  county 

where  the  goods  were  obtained.  Reg.  v.  Stanhuru, 
L.  &  C.  128  ;  31  L.  J.,  M.  C.  88  ;  8  Jur.  Cn.3.)84  ; 
5  L.  T.  686  :  10  W.  E.  236 ;  9  Cox,  C.  C.  94. 

On  an  indictment  for  obtaining  money  a 
false  pretence  which  was  alleged  to  have  been  by 
sending  a  cert^n  false  return  of  fees  to  the  com- 
missioners of  the  Treasury,  it  appeared  that  the 
return  was  received  by  them  in  Westminster, 
with  a  letter  dated  Northampton,  and  an  affidavit 
sworn  there  ;  and  that  they,  on  the  faith  of  it, 
drew  up  a  minute,  which  operated  as  an  authority 
tothe  paymaster-generaltopayacertain  amount 
to  the  prisoner  (as  compensation  under  7  8 
Vict  c.  96)  at  Westminster,  the  venue  laid  being 
Northamptonshire: — Held,  that  there  was  reason- 
able evidence  that  the  false  representation  was 
forwarded  from  Northampton ;  that  it  was  if 
false  and  fraudulent,  a  false  pretence  within  the 
statute  ;  that  in  effect  the  money  was  obtained 
by  means  oC  the  minute,  being  a  mere  matter  of 
regulation,  and  not  a  judicial  proceeding;,  and 
that,  therefore,  the  venue  was  right,  and  the  in- 
dictment was  supported.  Meg,  v.  Choke,  1  F.  & 
F.  64. 

Where  a  misdemeanor  consists  of  different 
parts,  as  much  of  the  charge  as  amounts  to  a 
misdemeanor  in  law  must  be  proved  in  the 
coanty  in  which  the  venue  is  laid.  Mex  v. 
BvUery,  3  B.  &  C.  700  ;  5  D.  *  R.  616. 

The  prisoner  wrote  and  posted  at  N.  in  Eng- 
land, a  letter  addressed  to  Q.  abroad,  containing 
a  false  pretence  by  means  of  which  he  received 
and  cashed  in  N.  a  draft  from  G. : — Held,  that 
the  prisoner  could  be  tried  at  N.  Beg.  t. 
JOitlmet,  63  L.  J.,  M.  C.  37  ;  12  Q.  B.  D.  23  ;  49 
L.  T.  540  ;  32  W.  R.  393  ;  16  Cox,  C.  C.  343. 

Undisfiharged  Bankrupt  —  Obtaining  Credit 
over  £20.] — An  undischarged  bankrupt  residing 
in  the  county  of  L.  while  in  the  county  of  S. 
purchased  a  quantity  of  fish  at  an  auction,  for 
which  he  obtained  credit.  Part  of  the  fish  he 
disposed  of  in  the  county  of  S.,  and  the  remaintler 
he  sent  to  the  county  of  L.  Upon  an  indictment 
laid  in  the  coanty  of  L.  which  charged  him  with 
having,  while  he  was  an  undischarged  bankrupt, 
unlawfully  obtained  credit  to  the  extent  of  20^. 
and  upwards  without  informing  the  persons 
from  whom  credit  was  obtained  of  the  fact  that 
he  was  an  undischarged  bankrupt,  contrary  to 
46  &  47  Vict.  0.  52,  s.  31  :~-Held,  that  the  credit 
was  obtained  in  the  coanty  of  8.,  and  that  the 
indictment  was  therefore  wrong^  laid  in  the 
county  of  L.  B^.  v.  Dawton,  59  L.  T.  932  ;  16 
Cox,  C.  C.  656  ;  53  J.  P.  280—0.  C.  R. 

A  person  may  be  indicted  in  England  for  i 
having,  whilst  resident  therein,  obtained  credit  \ 
within  the  meaning  of  s.  31  of  the  Bankruptcy' 
Act,  1883,  from  a  person  resident  in  Ireland  at 
the  time  such  credit  was  obtained.  Meg.  v. 
Petert,  65  L.  J.,  M.  C.  178  ;  16  Q.  B.  D.  636 ;  54 
L.  T.  646  ;  S4  W.  B.  399  ;  16  Cox,  C.  G.  36  j  60 
J.  P.  631—0.  0.  R. 

Receiving  Stolm  Property.]— The  half  of  a 
bank  note  which  had  been  stolen  during  its 
tramat  through  the  post-office  from  S.  in  Wilt- 
sUre  to  Bristol,  was  afterwards  enclosed  by  the 
prisoner  in  a  letter  addressed  to  the  bankers  at 
S.,  requesting  payment  of  it.  This  letter  was 
posted  by  the  prisoner  at  Bath,  and  arrived  with 
its  contents  in  due  course  at  B.  There  was  no 
otiier  evidence  of  ai^  receipt  or  possession  by  tibo. 
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nris(mer  in  Wiltshire :— Held,  apon  an  indictment 
for  receiving  the  stolen  half  note,  that  he  was 
rightly  tried  in  Wiltshire,  as  the  poBsession  of  the 
p«*-oflBce  or  of  the  bankers  was  his  possession. 
JS^.  V.  Cryer,  Dears.  &  B.  824  ;  26  L.  J.,  M.  C. 
Id2  ;  3  Jut.  (h.8.)  698 ;  6  W.  B.  788  ;  7  Cox, 
C.  C.  835. 

II.  INDICTMENT. 

1.  When  it  Idet,  i73\. 

2.  Binding  over  Proiecvtor  to  Protecvt*  ••■  Vem- 

atimt  Indietmenta  Aet,  1734. 
8.  Caption,  1787. 
4.  Aut^atUma  in. 
a.  Generally,  1738. 

h.  Description  of  the  Party  accused,  1741. 
0.  As  to  Time  and  Place,  1741. 

d.  Name  of  Party  injured,  or  whose  Property 

stolen,  &c.,  1742. 

e.  Description  of  Property  or  Instrnment, 

1746. 

f.  Talue,  1747. 

g.  Contra  Paccm  and  Contra  Fonnam  Sta- 

tnti,  1747. 

h.  Amendment  when  allowed,  1748. 
6.  Several  Counti,  1752. 

6.  ^hen  jProteeutionpvt  to  Elfction,  1753. 

7.  Copy  sf  Indietment,  1756. 

8.  Demurrer  and  Qvathing  JndietiMiUt  17S7. 

9.  Aider  by  Verdict, 

10.  Nolle  Proti-qui,  1762. 

11.  Powers  of  Grand  Jvry.  See  infra,  coL  1 791 . 

12.  Bemoval  of     See  Cbown  Office  (Ceb- 

TIOEjLHI). 

1.  When  it  Lies. 
1^  ?urttnilu  OuM.] — See  pretion  tub-heads. 

Civil  Injury.] — An  indictment  will  not  lie  for 
a  mere  civil  injnry.   Bex  v.  Storr,  3  Burr.  1608. 

As  for  pidling  ofl  the  thatch  of  a  man's  dwcll- 
Ing-hoose.   Bex  t.  Atkins,  8  Burr.  1706. 
^Or  for  Belling  as  two  chaldrons  of  coals  a  less 
quantity.   Bex  v.  Osiom,  8  Bnrr.  1697. 

Where  express  Beme^  givai.]— That  which 
is  declared  by  statute  to  be  a  misdemeanor  can- 
not  be  a  felony.   Bex  t.  Watford,  6  Esp.  62. 

An  indictment  lies  not  apon  an  act  of  parlia- 
ment which  creates  a  new  offence,  and  prescribes 
a  mrticular  remedy.  Rex  v.  Wright,  1  Burr.  543, 

When  a  statute  creates  a  new  offence  by  pro- 
hibiUng  and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  specific  remedy 
asainst  such  new  offence  by  a  particular  method 
of  proceeding,  that  particular  method  of  pro- 
ceeding mnst  be  pursued,  and  no  other.  Beg.  t. 
Zutibond,  24  L.  T.  357  ;  19  W.  R.  753. 

Where,  therefore,  a  party  had  violated  the 
provisions  of  s.  76  of  the  25  &;  26  Vict.  c.  102,  by 
erecting  a  building  without  the  consent  of  the 
Metropolitan  Board  of  Works  and  beyond  the 
line  of  building  as  provided  for  by  that  section, 
and  which  section  points  out  the  remedy  for 
such  violation  by  Fummary  proceedings  before 
a  justice. — Held,  that  the  remedy  for  snch 
offence  was  by  sammaiy  proceedings  only,  and 
that  an  indictment  would  not  lie.  It. 

See  also  Statute. 

Statute  paued  after  Forgery  and  before 

Trttering.]--On  an  indictment  for  forging  a 
scrip  receipt,  it  must  appear  that  the  receipt 


was  signed  Babseanently  to  the  passing  of  the 
statute  on  which  the  indictment  is  fonn<^ ;  bat 
though  signed  before,  yet,  if  it  was  ottered  after 
the  passing  of  the  act,  the  prisoner  m&y  be  con- 
victed on  the  count  for  uttering  it,  knowing  it 
to  be  forged.  Bex  v.  Bteves,  2  Leach,  C.  C.  bOS, 
814. 

After  Statute  repealed.]— A  person  chatged 
with  an  offence  under  an  act  of  parliament 
which  is  repealed  before  the  time  of  trial  comes 
must  not  be  pat  upon  trial.  Anon.,  2  Z^ewin,  C. 
C.  22. 

Where,  between  the  finding  on  an  indictment 

and  pica  pleaded,  the  statute  upon  which  alone 
the  indictment  could  be  supported  was  repealed, 
the  judgment  is  invalid,  Meg.  v.  Denton,  Dears. 
C.  C.  3 ;  18  Q.  B.  761  ;  21  L.  J.,  M.  C.  207  ;  IT 
Jur.  453.  See  Beg.  v.  St.  Mawgan,  8  A.  ft  E. 
496  ;  3  N.  &  P.  502  ;  7  L.  J.,  M.  C.  a8. 

Where  a  statute  creating  an  offence  is  lepealed, 
a  person  cannot  be  afterwards  proceeded  against, 
even  though  the  repealing  statute  rccnacts  the 
penal  causes  of  the  repealed  statute.  Beg.  v. 
Swan,  4  Cox,  C.  G.  108.   See  Bex  v.  JteSenat. 

B.  &  R.  421). 

An  indictmrat  for  conspiracy  to  vidate  the 
provisions  of  a  statute  will  lie  after  the  repeal  (f 
such  statute,  for  an  offence  committ£id  before  the 
repeal.    Jlvg.  v.  TkowvMon,  16  Q.  B.  832  ;  Ueara. 

C.  C.  3  ;  20  L.  J.,  M.  C.  183  ;  17  Jur.  453. 

Where  speoial  Provision  in  Statute.}— As  in- 
dictment for  a  conspiracy  at  common  law  will 
lie  Against  two  or  more  persons  for  conspiring  to 
commit  on  offence  for  which  S|)ccial  provision  is 
made  by  statntc.  Beg.  v.  Bunn,  12  Cox,  C.  G. 
316. 

Prohibition  and  Penalty.]— Where  a  prohiU. 
tion  and  a  penalty  are  contained  in  the  same 
section  of  a  statute,  the  remedy  must  be  by  pro- 
ceeding for  the  penalty  ;  but  where  the  prohibi- 
tion is  in  one  section,  and  the  penalties  are  in  a 
subsequent  section,  an  indictment  will  lie.  Beg. 
V.  Buchanan,  8  Q.  B.  883  ;  15  L.  J,,  Q.  B.  227  i 
10  Jur.  736  ;  2  Cox,  C.  C.  36. 

Acting  as  an  attorney  without  having  been 
admitted  is  a  misdemeanor  indictable  under  6  ft 
7  Vict.  c.  73,  s.  2,  although  a  person  so  acting  is 
incapable  of  maintaining  an  action  for  fees,  and 
the  so  acting  is  a  contempt  of  court.  lb. 

Be  fusing  to  marry  PersonB,] — To  sustain  an 
indictment  against  a  clergyman  for  refusing  to 
marry  persons  who  had  obtained  a  registrar's 
certificate  for  that  purpose,  they  must  have  pre- 
sented themselves  to  him  to  be  married  nt  some 
time  when  he  could  legally  have  married  them. 
Beg.Y.  Jamea,  8  Car.jc  K.167;  T  ft;  U.  SOOi 
2  Den.  C.  C.  1 ;  14  Jnr.  940. 

Voi^Uepftir  of  mghwftyi.]— 5m  Wat. 

Disobeying  Orders  of  Jnatioes.] — An  indict- 
ment lies  for  disobeying  an  order  of  f^essious. 
Bex  V.  Bobineon,  2  Burr.  799  ;  2  Ld.  Ken.  513. 

The  quarter  sessions  of  a  county  made  r^ula- 
tions  as  to  the  expenses  to  be  allowed  in  cases 
of  felonjr.  and  by  one  of  them  dirocted  that  the 
taxed  bill  of  costs  should  be  annexed  to  tlie 
order  for  their  payment.  These  regulations 
were  confirmed  by  a  jndge,  under  7  Geo.  4,  c  64, 
s,  26.  In  a  case  of  felony,  the  clerk  of  assiwf 
made  oat  the  items  of  the  costs  allowed,  and 
the  other  half  of  the  same  sheet  of  paper  wrou 
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the  order  for  the  payment  of  their  amoant.  The 
atioi'Dey  for  the  prosecution  tore  oS  tlie  first 
half  of  the  paper  which  contained  the  items,  and 
preiented  the  other  half  to  the  connty  treasurer 
for  payment.  The  treasarer  refused  to  pay  : — 
Held,  that  on  account  of  the  mutilation  of  the 
order  the  treasurer  was  not  indictable  for  this 
refuEal.  Jleg.  Jinui,  9  Car.  ft  P.  401 ;  2  M. 
C.  C.  171. 

If.  on  an  indictment  for  disobeying  an  order  of 
justicoa,  in  not  abating  a  nuisance  under  the 
Building  Act,  it  appears  to  have  beenfonnded  on 
an  order  made  in  a  case  in  which  the  justices 
had  no  jurisdiction,  the  judge  at  nisi  prius  will 
direct  an  acquittal,  although  the  defect  appears 
on  the  record.   Bex  v.  Ifullii,  2  Stark.  636. 

An  indictmrat  lies  against  the  pre&ident  and 
stewanis  of  a  friendly  society  for  disobeying  on 
order  of  justices  addressed  to  them  to  re-admit  a 
member,  though  it  is  sworn  that  the  power  of 
doing  so  is  not  in  the  president  and  stewards, 
but  in  a  committee.  Jlex  v.  Wade,  1  B.  &  Ad. 
861  ;  9  L.  J.  (0.8.)  M.  C.  113. 

The  general  rule  that  on  indictment,  and  not 
a  mandamus,  is  the  proper  mode  of  enforcing 
obedience  by  a  nunisterial  oflBcer  to  an  order  of 
sessions,  docs  not  prevail  where  the  court  sees 
that  the  ministerial  officer  is  put  forward  merely 
as  a  nominal  party,  and  that  other  persons  are 
there  who  ore  to  be  compelled  to^rfonn  the 
duty.  Bfg.  T.  Wood  JHttan,  18  L.  J.,  M.  C. 
218. 

Under  the  7  3t  8  Vict.  c.  101,  an  order  in  bas- 
tardy, invalid  on  the  face  of  it,  was  made,  and 
afterwards  superseded,  by  the  same  magistrates  ; 
and,  upon  a  fresh  application,  a  second  order 
was  made,  against  which  there  was  no  appeal : — 
Held,  that  the  second  order  was  valid ;  and  an 
indictment  for  disobedience  to  stich  order  was 
upheld.  Seg.  v.  Briihy,  3  New  Seas,  Cos.  591 ; 
T.  &  M.  109  ;  1  Den.  C.  C.416;  2  Car.  962; 
J8  L.  J.,  M.  C.  157  ;  13  Jur.  520  ;  3  Cox,  C.  C. 
476. 

On  dismissing  an  appeal  against  a  poor-rate,  it 
was  ordered  by  the  sessions,  that  the  appellants, 
"upon  service  of  the  order,  or  a  true  copy  there- 
of, should  pay  to  the  respondents  9U.  for  their 
costs  and  cnarges  by  reason  of  the  appeal."  An 
indictment  for  disobedience  of  the  order  stating 
that  a  true  copy  of  it  was  served  on  the  defen- 
dants, who  then  and  there  had  notice  of  the 
order  Is  suffldent.  Beg,  v.  Mortloei,  7  Q.  B. 
459 ;  2  New.  Bess.  Cas.  108  ;  14  L.  J.,  M.  C.  153  ; 
9  Jur.  621. 

Held,  also,  that  it  was  no  objection  to  the 
order  that  the  amount  of  costs,  having  in  the 
meantime  being  taxed  by  the  clerks  of  the  peace, 
was  inserted  in  the  order  at  an  adjourn^  ses- 
sions, as  the  circumstances  of  the  case  warranted 
the  conclusion  that  the  parties  aaaented  to  sncb 
a  course.  lb. 

Upon  the  trial  of  an  indictment  for  disobeying 
an  order  of  justices,  the  recital  upon  the  face  of 
the  order  of  the  facts  giving  the  magistrates 
jurisdiction  is  not  evidence  of  the  existence  of 
such  facts ;  nor  is  the  setting  out  of  the  order  in 
hiec  verba  in  the  indictment  a  sufficient  all^a- 
tion  of  the  truth  of  the  facts  therein  recited. 
Jlex  V.  Gilket,  2  M.  &  Ry.  454  ;  8  B.  &  C.  439 ;  3 
Car.  &  P.  52 ;  6  L.  J.  (0.8.)  M.  0. 118. 

Wot  rsgistering  Birth.]— The  6  &  7  WilL  4, 
c.  86,  6.  20,  which  enacts  that  the  father  or 
mother  of  a  child,  or,  in  case  of  their  illness  or 
absence,  the  occapier  of  the  hotue  in  which  the 


I  child  should  have  been  bom,  shall,  within  forty- 
I  two  days  after  the  birth,  give  information  of  the 
particulars  thereof  to  the  registrar,  upon  request, 
is  imperative,  and  the  party  disobeying  it  is 
liable  to  an  indictment.  JtM.  v.  Friee,  S  P.  & 
D.421  ;  11  A.&  E.727;  9  L.  J„  M.  0.  49:  4 
Jur.  291. 

Overseers  not  aooonntlng.]— An  indictment 
against  overseers,  on  4  &  5  Wal  4,  c.  76,  s.  47,  for 
not  accounting  to  the  auditor  of  a  union  upon 
request,  on  a  (lay  appointed  by  him,  is  bad,  un- 
less it  appears  that  there  was  some  rule,  order  or 
regulation  of  the  commissioners,  that  the  over- 
seers should  account  upon  such  request.  Beg. 
v.  Crotnley,  2  P.  &  D.  SlU  ;  10  A.  Ac.  K.  132  :  8 
L.  J.,  M.  C.  81 ;  3  Jur.  675. 

Diiobsdlenee  to  Order  of  Conrt  of  Competent 
Jurisdiction.] — If  there  is  a  positive  averment  of 
disobedience  of  an  order  of  a  court  of  competent 
jurisdiction,  an  indictment  is  good  without  a 
direct  allegation  of  that  which  is  the  foundation 
uf  such  jurisdiction ;  nor  can  a  defendsuit  other- 
wise avail  himself,  either  at  the  trial  or  disewhere, 
but  by  showing  a  want  of  jurisdiction  in  the 
court.  JRex  v.  MyUon,  Cald.  636  ;  1  Bott's  P.  L. 
428  n. ;  4  Doug.  333  ;  3  Esp.  200  n. 

2.  Binding  oveb  Pbosecutob  to  Pboseoutb 
— Vexatious  Indiotussts  Act. 

To  what  OAnoes  applicable.] — B.  was  sum* 

moned  before  justices  for  aiding  and  abetting  S.  to 
obtain  money  by  false  pretences,  and  both  were 
committed  to  take  their  trial,  S.  on  the  charge 
of  attempting  to  obtain  money  by  ftdse  pretences, 
and  B.  on  the  charge  of  aiding  and  abetting  S. 
to  commit  that  offence.  At  the  sessions  an 
indictment  against  8.  and  B.  for  jointly  attempt- 
ing to  obtain  money  by  false  pretences  was  pre- 
ferred, without  the  leave  required  by  the  Vexa- 
tious Indictments  Act  (22  &  23  Vict.  c.  17),  and 
found  by  the  grand  jury,  upon  which  they  were- 
tried  jointly,  and  8.  aoqoitted  and  B.  found 
guilty.  At  the  trial  the  objection  was  taken  and 
overruled,  that  the  indictment  having  been  pre- 
ferred against  B.  for  an  offence  upon  which  he 
had  not  been  committed  for  trial,  the  indict- 
ment should  be  quashed  : — Held,  that  the  Vexa- 
tious Indictments  Act,  s.  1,  was  inapplicable,  as 
that  applied  only  to  the  offence  of  "  obtaining 
money  or  other  property  by  false  pretences,"  and 
not  to  the  offence  of  "attempting  to  obtain 
money  or  other  property  by  false  pretences." 
Rfg.  V.  Bvrton,  32  L.  T.  539  ;  13  Cox,  C.  C.  71. 

.Whether  an  indictment  under  24  &.  25  Vict.  c. 
116,  for  giving  false  evidence  before  a  court 
martial  is  an  indictment  for  perjury  within  22  & 
23  Vict.  c.  17,  is  doubtful.  Beg.  v.  Beane,  4 
B.  &  8.  947  ;  88  L.  J.,  M.  0. 115  ;  10  Jar.  (NA> 
724 ;  9  L.  T.  719  ;  9  Cox,  a  C.  4S3. 

VhoD  Xagtstrate  bound  to  toko  Baoognisanoa — 
DiHretion,  J — ^A  magistrate,  if  he  refuses  to  com- 
mit or  bail  the  person  charged,  is  boimd,  under  22 
&  23  Vict,  c  17,  s.  2,  to  take  the  recognisoncc  of 
the  proeecntor,  if  the  information  discloses  any 
of  the  offences  mentioned  in  the  statute  ;  but  ho 
has  a  discretion  to  refuse  if  no  indictable  offence 
is  disclosed.  Waton,  Ex  parte,  38  L.  J.,  Q.  B. 
302  ;  L.  B.  4  Q.  B.  573  j  17  W.  R.  881. 

■Wbere,  therefore,  the  offence  chained  is  that 
of  conspiracy,  by  three  persons,  two  of  whom  are 
members  ot  the  Honse  of  Lords,  to  deceive  the 
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House,  and  so  to  prerent  the  dnc  coniBe  of 
justice  and  injure  and  prejudice  a  third  peraoa  < 
by  making  statements  in  the  House  which  theT 
know  to  be  false,  the  magistrate  is  right  in 
refusing  to  take  any  proc^dings :  as  memljers 
of  cither  House  of  Parliament  are  not  civilly  or 
.  criminally  liable  for  any  statements  made  in  the 
House,  nor  for  a  con^iracy  to  make  snch  state- 
ments, lb. 

Where  a  prosecutor  bon&  fide  prefers  before  a 
justice  and  within  his  jurisdiction,  a  charge  or 
complaint  in  respect  of  an  offence  within  the 
Vexatious  Indictments  Act,  18K9,  and  the  justice 
dismisses  it  for  want  of  evidence,  such  dismissal 
is  eqnival^t  to  a  refusal  to  commit,  and  the 
prosecutor  is  entitled  to  require  the  justice  to 
take  his  recognisance  to  prosecute  the  charge  or 
complaint  by  way  of  indictment.  Ji^.  v.  Lon- 
don CoTporatUm,  64  L.  T,  646  ;  16  Cox,  C.  C.  77  ; 
60  J.  P.  711. 

The  court  will  not  interfere  with  the  exercise 
of  the  discretion  of  the  judge  under  this  act. 
Reg,  T.  Bray,  3  B.  &  S.  255  ;  83  L.  J.,  If.  C.  11  ; 
7  L.  T.248  ;  U  W.  R.  7  ;  9  Cox,  C.  C.  2!5. 

Cimient  of  Judge  to  Froseoatien.] — It  is  suf- 
ficient if  the  consent  of  the  judge  to  the  prosecu- 
tion is  given  in  writing  ;  and  no  previous 
summons  of  or  notice  to  the  party,  or  even  an 
affidavit  of  the  facts,  is  necessary.  Ih. 

Joinder  of  Counts  —  Chargas  withdrawn — 
fltatnte  not  complied  with.]— Counsel  for  the 
prosecution  applied  ex  parte  under  30  &  31  Vict, 
c.  35,  8.  1,  for  leave  to  add  two  counts  to  the 
indictments  based  npon  charges  that  had  been 
withdrawn  before  the  police  magistrate ;  the 
counsel  for  the  prosecution  did  not  state  in  his 
application  that  they  had  been  so  withdrawn. 
I^ve  was  granted,  the  two  counts  were  added, 
and  the  indictment  sent  up  to  the  grand  jury, 
who  found  a  true  bill  against  the  defendants  in 
respect  of  the  whole  indictment.  The  indict- 
ment was  removed  by  certiorari  into  the  Queen's 
Bench  Division  of  the  High  Court.  The  defen- 
dants then  obtained  a  rule  nisi,  calling  upon  the 
prosecution  to  show  cause  why  the  two  addi- 
titnial  counts  should  not  be  quashed : — Held,  on 
argument  of  the  rule,  that  the  counts  must  be 
quashed  on  the  ground  that  the  leave  of  the 
court  to  add  them  was  obtained  on  materials 
insufficient  for  the  exercise  of  its  discretion ; 
and  that  the  obtaining  of  such  leave  in  cases 
under  the  Vexatious  Indictments  Act,  and  acts 
amending  it,  is  not  a  mere  formality,  but  must 
conform  to  the  spirit  and  intention  of  those 
acts.  Reg.  v.  Bradlaugk,  47  L.  T.  477  ;  31 
W.  H.  229  ;  16  Cox,  C.  C,  156 ;  47  J.  F.  71. 

It  is  not  necessary  to  obtain  the  leave  of  the 
court  under  30  k,  31  Vict.  c.  .15,  for  the  addition 
of  counts  for  offences  within  the  Vexatious 
Indictments  Act  (if  the  facts  on  which  the 
counts  are  founded  appear  on  the  depositions), 
before  the  indictment  is  presented  to  the  grand 
jnry.   Beg.  v.  Oarke,  59  J.  P.  248. 

The  provisions  of  the  Vexatious  Indictments 
Act  must  be  complied  with  in  respect  to  every 
count  of  an  indictment  to  which  toey  are  appli- 
cable, and  any  count  in  which  th^  have  not 
been  complied  with  mnst  be  quashed.  Jteg.  v. 
Fuidge,  L.  ft  C.  390  ;  33  L.  J.,  M.  C.  74  ;  10  Jnr. 
(N.a.)  160  ;  9  L.  T.  777  ;  12  W.  R.  361 ;  9  Cox, 
C.  C.  430. 

An  indictment  contained  two  counts  for 
obtaining  money  by  false  pretences  on  two 


several  occasions,  the  requlrem^ts  of  the  above 
statute  having  beien  complied  with  in  respect  of 
one  of  the  cases  only.  The  prisoner  refused  to 
plead,  and  a  plea  of  not  guilty  was  entered  by 
the  direction  of  the  court.  Evidence  was  given 
upon  each  count,  and  the  prisoner  was  convicted 
upon  each ; — Held,  first,  that  the  second  count 
ought  to  have  been  qnadied,  and  that  therefore 
the  coBTfction  upon  that  count  could  not  stand. 
Ih. 

Held,  secondly,  that,  as  evidence  was  received 
which  would  have  been  inadmissible  npon  the 
trial  of  the  first  count  alone,  the  ccmviction  upon 
that  count  also  was  bad.  lb. 

Indietmsnt— Torm  of.] — It  is  not  necessary 
that  an  indictment  should  aver  that  the  con- 
ditions imposed  by  22  k.  23  Vict.  c.  17,  s.  1,  had 
been  performed  ;  e.g.  that  it  had  been  prefcrrol 
by  the  direction  or  with  the  consent  of  a  judge, 
or  of  the  attorney  or  solicitor  generaL  Knmclden 
V.  Reg.,  6  B.  &  S.  532  ;  33  L.  J.,  M.  C.  219 ;  10 
Jur.  (N.S.)  1177  ;  10  L.  T.  691 ;  12  W.  E.  957  ;  9 
Coz,  C.  C.  483. 

BeoogttisanoM,   when  exhausted.]  —  Three 

persons  were  severally  bound  by  recognisances 
to  appear  at  the  next  seaaion  of  the  Central 
Criminal  Court,  and  there  surrender  themselves, 
and  plead  to  such  indictment  as  might  be  found 
a^inst  them  for  or  in  rewect  of  a  charge  ol  con- 
spiracy to  cheat  and  de&aud.  The  proeecntots 
were  also  bound  over  to  appear  at  such  next 
session,  and  to  prefer,  or  cause  to  be  preferred, 
a  bill  of  indictment  against  the  persons  accused 
of  the  offence  of  conspiracy,  and  duly  to  prose- 
cute such  indictment,  and  give  evidence  thereon. 
At  the  next  session  an  {ndictment  was  preferred 
and  found,  and  the  defendants  surrendered;  bnt 
in  consequence  of  the  absence  of  a  material 
witness  for  the  prosecution  the  trial  was  put  off, 
and  the  recc^isances  duly  respited  until  the 
next  session.  Before  the  next  session  the 
solicitor-general  directed  an  indictment  for  a 
conspiracy  to  be  preferred  against  the  three 
defendant  and  a  fourth  person,  and  a  second 
indictment  was  preferred  and  found  against 
them  all,  npon  which  the  original  defendants 
appeared,  but  refused  to  plead.  A  plea  of  not 
guilty  was  entered  for  them,  and  they  were 
found  guilty  and  sentenced  : — Held,  that  the  in- 
dictment was  preferred  with  proper  authori^, 
and  the  recognisances  duly  entered  into,  as  the 
charge  on  which  the  defendants  were  tried  was 
the  same  as  that  to  which  ^e  recognisances 
related,  and  those  recognisances  were  not  a.- 
hausted  by  the  first  indictment  being  preferred, 
and  the  defendants  surrendering.  lb. 

 Bnflteienoy  o£]— In  considering  the  suffi- 
ciency of  a  recognisance  to  prasecute  under  the 
Vexatious  Indictment  Act,  s.  1,  refereoce  maybe 
made  to  the  accompanying  depositiona  to  ascer- 
tain the  particulars  of  the  offence  to  be  charged. 
Beg.  V.  Bell,  12  Cox,  C.  C.  37. 

 Siseharging.]— A  prosecutor  who  has  re- 
quired Che  magistrates  to  take  his  recognisances 
to  prosecute,  on  a  charge  within  the  22  &  23 
Vict.  c.  17,  8.  2,  when  the  magistrates  have 
refused  to  commit  the  person  charged,  must 
either  go  on  with  the  piosecntion  or  have  his 
recognisances  forfeited,  as  it  would  defeat  the 
object  of  the  statute  if  he  was  allowed  to  more 
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to  hare  his  rect^isances  discharged.  Seg.  v. 
Margreavr;  2  F.  &  F.  790. 

Error.] — Error  will  not  lie  for  non-complianco 
with  the  VexatiouB  Indictments  Act.  Bnaler  t. 
Jtfg.,  57  L.  J.,  M.  0.  8&  ;  69  li.  T.  554  ;  16  Cox, 
C.  C.  488. 

8.  Caftioh. 

Jarlsdiotion,] — The  caption  of  nn  indictment 
most  show  that  the  court  where  it  was  found 
had  jorisdictlraL    Mea  t.  Feamley,  1  Leach, 

C.  0.  425. 

EfliHt  of.] — ^The  Btatement  of  venue  in  the 
margin  implies  aoXj  tliat  the  indictment  is  found 
by  a  grand  jnry  of  the  county  named,  not  (as  in 
civil  cases)  that  the  complaint  is  laid  as  arising 
within  the  county.   J((^.t.  O'Ciwiwr.SQ.  B.16  ; 

D.  &  M.  761 ;  13  L.  J.,  H.  C.  83 ;  7  Jnr.  719. 

Pariih — Addition  of] — It  was  sufBcient  to 
allege  a  county  as  a  venne  in  an  indictment, 
without  the  addition  of  the  parish,  vill  or  other 
place.  Reg.  v.  Qompertz,  14  L.  J.,  M.  C.  118 ; 
9  Jur.  401. 

At  the  Central  Criminal  Court  a  person  was 
indicted  for  a  burglary  in  a  house,  which  was 
stated  in  the  indictment  to  be  in  the  "  parish  of 
W."  The  prosecutor  stated  that  the  correct 
name  of  the  parish  was  St.  Mary  W.  In  4  ft  6 
Will.  4,  c.  86,  B.  3,  this  parish  is  called  "the 
parish  U  W.". — Held,  sufficient.  Beg.  t.  St. 
John,  9  Cor.  &  P.  40. 

Parish  partly  in  Two  Counties.]— If  a  parish 
is  partly  situate  in  the  county  of  W.,  and  partly 
in  the  county  of  S.,  it  is  sufficient,  in  an  indict- 
ment for  larcneny,  to  state  the  offence  to  have 
been  committed  at  the  parish  of  H.,  in  the 
county  of  W.   Sex  t.  iVi-JfctM,  4  Car.  ft  P.  363. 

Tenne — Aldsr  hy  Verdict.] — Where,  in  an 
indictment,  after  describing  the  defendant  as  "  of 
the  parish  (tf  A.  in  the  county  of  6.,"  the  offence 
is  laid  to  have  been  committed  *'  at  the  parish 

aforesaid,"  omitting  any  statement  of  county, 
this  statement  of  the  venne,  if  defective,  was 
cured  by  7  Geo.  4,  c.  60,  s.  20,  after  verdict,  the 
case  having  been  tried  by  a  jury  of  the  county 
Avst  named.  Jteg.  v.  Albert,  D.  ft  M,  60  ;  b  Q.  B. 
37  ;  12  L.  J..  U.  C.  117 ;  7  Jur.  741. 

In  an  indictment  for  a  misdemeanor,  a  count 
containing  no  statement  of  venue,  cither  by 
reference  or  otherwise,  was  bad  at  common  law 
after  verdict,  though  a  venue  was  stated  in  the 
margin  of  the  indictment.  Jteg.  v.  O'Connor, 
5  Q.  B.  16  ;  D.  ft  M.  761 ;  13  L.  J.,  M.  C.  33  ;  7 
Jor.  719. 

Of  our  Lad7  the  Qoeen.] — An  indictment  be- 
ginning "  The  jurors  of  our  lady  the  Queen,"  is 
not  bad  in  arrest  of  judgment.  The  words,  "  of 
our  lady  the  Queen,''  may  be  rejected  as  sur- 
plusage, the  jurors  intended  being  those  men- 
tioned in  the  caption.  Brg.  v.  Turner,  2  M.  ft 
Rob.  214.  See  Broome  v.  Beg.,  12  Q.  B.  834  ; 
17  L.  J.,  M.  C.  162  ;  12  Jur.  538  ;  3  Cox,  C.  C. 
4D-EZ.  Ch. 

Vtaam  vi  Srud  Jnroit.] — In  the  nisi  prius 
record  at  an  indictment  removed  by  certiorari, 
the  Qiunes  of  the  grand  jurors  who  fonud  the  in- 
dictment need  not  be  inserted  in  the  caption. 
Bex  T.  Davit,  1  Car.  ft  P.  470. 


It  is  not  necessary  to  specify  the  names  of  the 
grand  jury  in  the  record  of  the  caption  of  an 
indictment ;  it  is  enough  to  aver  that  the  indict- 
ment was  found  by  twelve  good  and  lawful 
men,  for  the  party  indicted  has  an  opportunity 
of  resorting  to  the  original  caption,  where  tlio 
names  of  the  jurors  appear.  Aylett  v.  Bex, 
3  Bro.  P.  C.  629  ;  6  A.  ft  E.  247,  n ;  1  B.  B. 
tS2. 

The  caption  of  an  indictment  on  which  a 
defendant  had  been  convicted  was  drawn  up  by 
the  clerk  of  the  peace  from  the  minutes  of 
sessions,  and  returned  with  the  indictment  to 
the  crown  officer.  It  stated  the  presentment  to 
be  made  by  the  oaths  of  A.,  B.,  C,  D.  (naming 
twelve  grand  jurors),  and  others,  good  ami. 
lawful  men.  A  rule  was  obtained  (with  a  view 
to  a  court  of  error),  calling  on  the  clerk  of  tho- 
peacc  to  show  cause  why  the  caption  should  not 
be  amended  by  inserting  the  true  names  and 
number  of  the  grand  jury  sworn.  Proof  was- 
given  by  affidavit,  that  the  real  number  ex- 
ceeded twenty-five.  The.  clerk  did  not  deny 
this,  but  stated  that  he  had  no  minute  or 
recollection  of  the  names  or  number : — Held, 
'  that  the  caption  was  not  incorrect  in  omit- 
ting to  state  the  number  and  all  the  names 
of  the  grand  jury ;  and  that,  under  these  cir- 
cumstances, no  uteration  could  be  made  in  It, 
and  the  def^drat  received  judgment.  Bex  v. 
jlTamA,  6  A.  ft  E.  236 ;  IN.  ft  P.  187;  aH.&W. 
366  ;  6  L.  J.,  U.  C.  163. 

Grand  Jurors  iworn  and  affirmed.] — Semble, 
no  objection  can  bo  sustained  to  the  caption 
of  an  indictanent  for  an  all^tion  that  the 
grand  jurors  were  sworn  and  affirmed  without 
showing  that  those  who  were  sworn  were 
persons  who  ought  to  have  affirmed  and 
vice  versft.  Mtdcahy  Beg.  L.  B.  3  H.  L.  300. 
322. 

Jnmn  of  Connty.] — Semble,  per  Patteson,  J., 
that  an  indictment  which  omits  to  describe  tbi; 
jurors  as  jnrors  of  the  county  is  bad.  Whiteluad 
V.  Beg.,  7  Q.  B.  682 ;  14  L.  J.,  U.  C.  165  ;  9  Jnr. 

694. 

A  caption  stating  that  an  indictment  was 
found  at  the  sessions  holdeu  at  Warwick,  in 
and  for  the  county  (Hf  Warwick  and  Iqr  ad- 
journment thence  at  Coventry,  in  and  for  the 
same  county,  upon  the  oath  of  A.,  B.,  ftc.,  good- 
and  lawful  men  of  the  county  then  and  there 
sworn  to  inquire  for  the  body  of  the  county,, 
is  a  sufficient  caption  under  the  5  ft  6  Vict.  c. 
1 10,  anacxiog  the  county  of  the  city  of  Coven- 
try to  Warwickshire.  MoUoway  t.  Bag.,  17 
Q.  B.  319 ;  2  Den.  C.  0.  287 ;  16  Jnr.  825. 

4.  Allegations  ik, 
%.  Oenerally. 

Oonstmetion.]  —  Except  in  certain  okscs, 
where  technical  expressions  having  grown  by 
long  use  into  law  are  required  to  be  used,  the 
same  sense  is  to  be  put  on  the  words  of  an  in- 
dictment which  they  bear  in  ordinary  accepta- 
tion ;  and  if  the  sense  of  any  word  is  in  ordinary 
acceptation  ambiguous,  it  will  be  construed 
according  as  the  context  and  Batrject-matter 
require  it  to  be,  in  oidct  to  make  the  whole  con- 
sistent and  sensible.  The  word  "until"  may 
therefore  be  construed  either  exclusive  or  in- 
clusive of  the  day  to  which  it  is  applied  accord- 
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Jng  to  the  context  and  snbiect-matter.  Bex  v. 
Stevau,  6  East,  244  ;  1  Smith,  457. 

Inoondftanoy  or  Bapugnaney.] — Ercry  in- 
dictment must  contaiQ  a  complete  description  of 
6ucb  fact  and  circnm3tances  as  constitute  tlm 
crime,  without  inconsistency  or  repugnancy. 
Jb. 

Sorplniage.] — If  an  indictment  is  in  itself 
good,  tantologouB  words  will  be  rejected  as 
surplaaage.  Mea)  v.  Morria,  1  Leach,  C.  C.  lOH. 
S.  P.,  Rea  V.  Jo^,  infra. 

A  hod  indictment  may  be  made  good  by  reject- 
ing aa  insensible  and  useless  Rucn  words  as  ob- 
struct the  sense  of  it.  Rex  t.  Sedmmd,  1  Leach, 
C.  C.  477. 

IFegatiTins  Xxwnption,] — Exemptions  from  a 
penal  law  may  be  given  in  evidence  on  not 
guilty ;  and  the  negative  need  not  beset  forth  in 
the  indictment.  Bex  t.  Pemberton,  1  W.  Bl. 
2S0.  And  see  Bex  T.  Banki,  1  Eap.  144  ;  5  R.  B. 
-726. 

Katttr  of  Isdooement — Ibtnial  Feeta  — 
•flMioral  Animmt.]— A  count  In  an  indictment 
stating  that  the  defendants  "  within  the  limits 
of  her  Majesty's  dominions  and  after  the 
coming  into  operation  therein  of  the  Foreign 
Enhstmcnt  Act,  1870,  and  without  the  licence 
■of  her  Majesty,  were  engnged  in  the  preparation 
-of  a  military  expedition  to  proceed  against 
■the  dominions  of  a  frimdly  State,"  ia  a  valid 
■count,  inasmuch  as  it  contains  a  reasonable 
and  .intelligible  statement  that  the  defendants, 
in  a  place  within  her  Majesty's  dominions  in 
which  the  act  was  in  operation,  were  engaged 
in  the  preparation  of  an  expedition  which 
would  be  an  offence  against  the  act.  Bcff.  v. 
JametoK,  65  L.  J.,  M.  C.  218  :  [1896]  2  Q.  B.  423  ; 
75  L.  T.  77  ;  18  Cox,  C.  C.  392  ;  60  J.  P.  662. 

It  is  not  necessary  in  a  count  in  an  indict- 
ment under  the  Foreign  Enlistment  Act,  1870, 
which  concludes  with  the  allegation  that  the 
offence  is  against  the  fonn  of  the  statute  and 
against  the  peace  of  the  Queen,  to  state  that  the 
defendants  are  in  fact,  if  they  be  so,  subjects  of 
the  Queen. 

OfhnoB  triable  inmmarUj— Claim  to  be  tried 

by  Jary.] — V'here  a  prisoner  who  is  charged 
with  an  offence  paniahable  summarily  with  more 
than  three  months'  imprisonment  has  exercisal 
his  right  under  s.  17  of  the  Summary  Jurisdiction 
Act,  1879,  and  has  claimed  to  be  trietl  by  a  jury, 
it  is  not  necci^ry  that  the  indictment  found 
againRt  him  should  contain  any  averment  of  such 
a  claim  having  been  made.  Beg.  v.  Ckambert,  115 
L.  J.,  M.  C.  214  ;  75  L.  T.  76  ;  18  Cox,  C.  C.  401 ; 
60  J.  P.  58&— C.  C.  R, 

How  Tnunsd.] — ^A  statement  in  an  indictment 
may  be  either  according  to  the  fact  or  the  legal 
operation.   Bex  v.  Jfealey,  1  M.  C.  C.  1. 

EeoitaL] — The  words  "as  follow,  that  is  to 
say,"  when  intnxluctory  to  a  recital  in  an  in- 
dictment, do  not  bind  the  party  to  an  exact  and 
a  yerbatim  recital.  Hex  r.  Jfart,  1  Leach,  C.  C. 
I4S ;  2  East,  P.  C.  978  ;  1  Dougl.  193 ;  Cowp. 
229.   8.  P.,  Bex  v.  May,  1  Leach,  C.  C.  192. 

Intent,  when  neoeseary.]  —  Where  an  evil 
intent  accompanying  an  act,  is  necessary  to 


constitute  snch  act  a  crime,  the  intent  most  be 
alleged  in  the  indictment,  and  proved  ;  tboi^ 
it  is  sufficient  to  allege  it  in  the  prefatory  part 
of  the  indictment.  But  where  the  act  is  in 
itself  unlawful,  the  law  infers  an  evil  intent,  and 
the  allegation  of  such  intent  is  merely  matter  of 
form,  and  need  not  be  proved  by  extrinsic  cvi> 
dence  on  the  part  of  the  prosecutor.  Bet  v. 
Fhillipi,  6  East,  464  ;  2  Smitb,  550;  8  B.S. 
oil. 

An  indictment  charged  that  a  surgeon,  know 
ingly  and  with  intention  to  deceive,  signed  a  cer- 
tificate required  by  9  Geo.  4,  c.  41,  e.  30,  few  Uie 
detention  of  |>ersons  in  lunatic  asylums,  without 
having  visited  and  personally  examined  the 
patient,  contrary  to  the  statute:  the  jury  nc^ 
tived  the  intention  to  deceive,  and  found  him 
guilty  : — Held,  that  in  the  description  of  the 
offence,  the  averment  of  intention  was  surplusage, 
and  that  such  unnecessary  matter  might  be  re- 
jected, as  well  in  an  indictm^t  on  a  peosl 
statute  as  at  common  law.  Rex  t.  Jetut^  2  B. 
Ad.  611 ;  9  L.  J.  (0.8.)  U.  C.  98. 

Where  too  general.]— An  indictment  under 
the  Corrupt  Practices  Act,  1883,  which  mcrelj 
charges  the  defendant  with  being  guilty  of  a 
coirupt  oraetice  at  an  election,  but  docs  not 
specifically  alle^  against  him  what  that  corrupt 
practice  was,  is  bad  for  generality.  Rri}.  t. 
XoHoit,  16  Cox,  C.  C.  59.  S.  P.,  Rtg.  v.  Struulgfr, 
55  L.  J.,  M.  C.  137  ;  17  Q.  B.  D.  327  ;  55  L.  T. 
122  ;  34  W.  B.  719  ;  16  Cox,  C.  C.  85  ;  61  J.  P. 
278. 

Applicable  to  Tvo  Ofbneee.]— An  indictment, 
which  may  apply  to  either  of  two  different  <iefi- 
nite  offences,  is  bad.  Bex  v.  MarthalL  1  M.  C.  C. 
158. 

Ihipliei^.] — Duplicity  in  an  indictment  is  no 
ground  of  error,  yaeh  v.  Beg.,  4  B.  &  S.  ^■i ; 
33  L.  J.,  M.  0.  94 ;  10  Jnr.  (K-S.)  819  ;  9  L  T. 
716  i  12  W.  B.  421  ;  9  Cox,  C.  C.  424. 

Interlineation.] — If  an  indictment  has  an  in- 
'  tcrlincation,  ami  has  a  caret  at  the  proper  place, 
where  the  interlined- words  are  to  come  in,  the 
court  will  take  notice  of  the  caret,  and  read  the 
indictment  correctly.  Bex  t.  Davit,  7  Car.  k  B. 
819. 

Ungrammatioal.]  —  An  indictment,  ungnm- 
matiual,  is  not  bad  if  the  real  meaning  ls  suffi. 
cicntly  expressed.  Beg.  t.  Stokei,  1  Den.  C.  C. 
307. 

Ad  eommune  nocamentom.] — Since  14  &  13 
Vict,  c,  100,  3.  24,  an  indictment  for  a  public 
nuisance  need  not  conclude  ad  commune  uocu- 
mentum.  Beg.  v.  Holme,  Dear.  C.  C.  207 ;  23 
L.  J.,  M.  C.  122 ;  17  Jur.  5:12  ;  1  W.  B.  416. 

Title  of  Statute.] — Semble,  when  the  title  cf 
an  act  is  not  correctly  set  out  in  an  indictment, 
but  the  variation  from  the  true  title  is  so  small 
that  the  court  can  have  no  doubt  what  statute 
is  referred  to  by  the  title  indicated,  no  objection 
can  be  sustained  to  the  sufficient^  Uie  in- 
dictment on  account  of  the  Tariance.  £eg.  v. 
Wettley,  Bell,  C.  C.  193  ;  29  L.  J..  H.  C.  35 ;  5 
Jur.  (N.S.)  1362  ;  8  W.  B.  63 ;  8  Cox,  C.  a 
244. 

Feloniously.]  —  In  felonies  the  indictinent 
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must  allege  them  to  have  been  done  feloniously  ; 
And  therefore,  where  a  statute  creates  a  felony, 
it  ia  not  safficfent  to  charge  the  offender  merely 
in  the  terms  of  the  statute.  Ha.  Gray,  L.  & 
C.  365  ;  S3  L.  J.,  M.  C.  78  ;  10  Jur.  (N-S.)  160  ; 
»  L.  T.  733 ;  12  W.  R.  850 ;  9  Cox,  0.  C.  417. 

Aider  by  Verdict.]— After  verdict  defective 
averments  m  a  second  count  of  an  indictment 
■nay  be  carsd  by  referoace  to  safficient  aver- 
ments in  the  first  count.  Jteff.  t.  Warcrtiin,  2 
Den.  C.  C.  340  ;  17  Q.  B.  5S2  j  21  L.  J.,  M.  C.  7  ; 
16  Jar.  16. 

There  is  no  distinction  between  civil  and 
criminal  pleadings  as  to  defective  allegations, 
which  are  aided  by  verdict  at  common  law. 
SeymaiM  v.  Beg.,  L.  R.  8  Q.  B.  102 ;  28  L.  T. 
162  ;  21  W,  R  357  ;  12  Cox,  C.  C.  383. 


b.  Description  of  tbe  Part?  Aootued. 

When  B'ame  onknovn.] — If  the  name  of  a 
prisoner  is  unknown,  and  he  refuses  to  disclose 
it,  on  indictment  a^inst  him  as  a  person  whose 
name  is  to  the  jurors  unknown,  but  who  is 
personally  brought  b^ore  the  jurors  hy  the  keeper 

of  the  prison,  will  be  sufficient.   Rex  v.  , 

B.  k  B.  48d. 

But  an  indictment  against  him  as  a  person  to 
the  jurors  unknown,  without  something  to  ascer- 
tain whom  the  grand  jury  meant  to  designate,  is 
insufficient.  lb. 

8at¥aiit.1 — ^Att  indictment  against  A.  by  the 
addition  ot^*'  servant "  was  ill.  Ilex  r.  ChecUetta, 
«  M.  &;  S.  88. 

Wif§.] — ^Whcrea  woman  wns  indicted  as  "  the 
■wife  of  A.,"  it  is  sufficient  pi-opf  that  she  was  so, 
without  adducing  further  evidence  to  prove  that 
fact.   Bex  T.  Knight,  I  Car.  &  P.  116. 

When  on  the  trial  of  a  woman  for  larceny  it 
appears  that  they  addressed  each  other  as  hus- 
I^nd  and  wife  and  passed  and  appcnrcil  as  such, 
and  were  so  spoken  of  by  the  witnesses  for  the 
prosecution,  the  female  ought  not  to  be  indicted 
AS  a  sit^gle  woman.  B^.  v.  Wwduard,  8  Car.  & 
P.  561. 

Wife  or  Widow — Amendment.] — A  woman 
charged  with  the  murder  of  her  husband  was 
<lcscribe(l  as  "A.,  the  wife  of  J,  0.,  late  of  the 
liarish  of  S.,  in  the  county  of  W.,  labourer." 
The  judge  ordered  this  to  be  amended  by 
striking  out  the  word  "  wife,"  and  inserting  the 
word  "  widow."  iic^.  v.  Orcltard,  8  Car.  &  P. 
£65. 

o.  As  to  Time  and  Flaoe. 

Time — After  Verdict.] — Whore  dates  in  on 
indictment  arc  laid  under  a  videlicet,  the  vide- 
licet may  be  reject^id  after  vei-dict  in  order  to 
support  the  indictment.  JtyalU  v.  Itef}.,  11 
Q.  B.  781  ;  18  L.  J.,  M.  C.  6a  ;  13  Jur.  259 ;  3 
Cox,  C.  C.  254— Ex.  Ch. 

After  verdict,  to  support  an  indictment,  and 
to  show  that  the  provisions  of  a  statute  have 
Iseen  complied  with,  dates  laid  untler  a  videlicet 
will  be  taken  to  be  true.  Reg.  v.  Scott,  Dears.  & 
B.  47  ;  23  L.  J.,  M.  C.  128  ;  2  Jur.  (ir.8.)  1096  ; 
4  W.  R.  777 ;  7  Cox,  0.  C.  164.  S.  P.  Mex  t. 
£rou}n,  M.  k  M.  1G3. 

In  an  indictment  for  asiault  and  battery,  the 
-<mly  allcf^on  of  the  year  in  which  the  offence 


was  committed  was  "in  the  tenth  year  of  our 
Sovereign  Lady  Queen  Victoria  "  : — ^Held,  that 
by  7  Geo.  4,  c.  64,  s.  20,  this  was  no  ground  of 
error.  Broome  t.  B^.,  12  Q.  B.  834 ;  17  L.  J., 
M.  0. 152;  12  Jur.  638  ;  8  Cox,  C.  C.  49— Ex. 
Ch. 

 Say  before  that  mentioned  in  Statnte.] — 

Where  a  statute  makes  an  offence  committc<l 
after  a  given  day  triable  in  the  county  where 
the  party  is  apprehended,  and  authorises  laying 
it  as  if  committed  in  that  county,  and  does  not 
vary  the  nature  and  character  of  the  offence,  it 
is  no  objection  that  the  day  laid  in  the  indict- 
ment is  before  the  day  the  statute  mentions,  if 
the  offence  was  in  fact  committed  after  that  day. 
Bex  T.  TreharM,  1  M.  a  C.  298. 

 n»t  yet  urived.]— The  objection 

that  an  offence  was  laid  in  an  indictment  to 
have  been  committed  on  a  day  which  had  not 
yet  arrived,  could  only  be  taken  advantage  of  on 
demurrer,  and  could  not  be  taken  after  a  plea  of 
not  guilty.  Beg.  v.  Feineiek,  2  Car.  &  E.  916 ; 
4  Cox,  C.  0. 139. 

Place — FariBh,  whether  necessary.] — In  an 

indictment  for  burglary,  it  is  sufficient  to  allege 
that  the  burglary  was  committed  at  a  place, 
naming  it,  eg.  ''at  Norton-juxta-Kempsey,  in 
the  county  aforesaid,"  without  stating  the  place 
to  be  the  parish,  vill,  chapelry,  or  the  like.  Beg. 
V.  Broahee,  Car.  Sl  M.  643. 

 Ho  Bucli  Place  in  County.] — It  was  no 

objection  on  the  plea  of  not  guilty  that  there 
was  no  such  place  in  the  county  as  that  in 
which  the  offence  was  stated  to  have  been  com- 
mitted, and  the  fact  that  there  was  no  such 
place  in  the  county  could  only  be  taken  advantage 
of  by  plea  in  abatement.  Bex  t.  Woodward, 
1  M.  C.  C.  323. 

  What  Parish.]— In  an  Indictment,  al- 
leging a  dwelling-house  to  be  "situate  at  the 
parish  aforesaid,"  the  parish  last  mentioned 
must  be  intended.  Bex  t.  Richardt,  1  M.  & 
Rob.  177. 

A  house  is  properly  described  as  in  the  parish 
of  Birmingham,  although  for  certain  ecclcsias- 
I  Ltcal  purposes  that  parish  is  divided  into  three 
'  divisions,  each  called  a  parish.   Beg.  v.  Jloiodl, 
■  0  Car.  &  P.  437. 

 When  Haterial.] — Where  place  is  mate* 

rial,  the  place  stated  will  be  taken  to  be  the 
true  place.   Bern  v.  Napper,  1  M.  C.  C.  44. 

  Construction.] — Words  of  reference,  as 

"there"  and  "said"  iii  an  indictment,  will  not 
be  referred  to  the  lost  antecedent,  where  the 
sense  requires  that  they  should  be  referred  to 
some  prior  antecedent.  Bex  v.  Wright,  3  N.  &  M. 
892  ;  1  A.  ft  £.  134 ;  3  L.  J.,  Ex,  370. 


d.  Name  of  Party  InjTirad,  orvhose  Pro- 
perty Stolen,  &o. 

Perioni  bsartag  same  Kam»— Assault.] — On 

an  indictment  for  an  assault  on  A.  B.,  it  is 
sufficient  to  prove  that  an  asuiult  was  committed 
on  a  pei'son  bearing  that  name,  although  two 
persons  bore  the  same  name,  viz.  A  B.  the  elder, 
and  A  B,  the  younger,  and  the  assault  h  :d  bo^n 
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committed  on  the  latter  only.   Rex  t.  I^eaee,  3 

B.  &  Aid.  579. 

Asiomed  Hams.  J — A  prosccutoi-  mny  be  de- 
ccribcd  by  a  name  he  has  assumed,  although  it 
is  not  his  right  name,  if  he  has  been  tcnown  by 
that  name  for  several  previous  years.  Ser  v. 
A'orton,  R.  &  R.  610. 

Karrlage  after  Offenoe.] — An  indictment  for 
robbery  on  an  unmarried  woman  in  her  maiden 
name  is  good,  although  she  marries  before  in- 
dictment found.  Hftv  T.  IRtmer,  1  Leach,  C.  C. 
B36. 

Same  by  wUok  wully  known.] — It  is  euffi- 
cient  to  describe  a  prosecutor  by  the  name  by 
which  he  is  commonly  and  best  known.  Itej. 
v.  Gregory,  2  New  Sese.  Cas.  229  ;  8  Q.  B.  508  ; 
16  L.  J.,  U.  G.  38 ;  10  Jur.  387 ;  1  Cox,  C.  C.  263. 

A  foreigner  residing  in  this  country,  whose 
name  was  Charles  Frederick  Augustus  William 
D'Este,  and  who  was  commonly  called  the  Duke 
of  Brunswick  and  Luneberg,  though  not  de  facto 
the  reigning  duke,  was  sufficiently  described  as 
Charles  Frederick  Augustus  William,  Duke  of 
Brunswick  and  Luneberg.   Jo.   S.  P.,  Jl^x  \. 

Berrima»,  B  Car.  &:  F.  601 ;  ifeas  y.  ,  6  Car. 

&  P.  408. 

Christian  Kamei.] — The  prieoncrs  were  in- 
dicted for  stealing  certain  articles  from  Richanl 
Henry  John  Beaam(»it  McCumming  ;  there  was 
evidence  of  the  prosecutor's  surname  being 
UcCumming,  hut  taere  was  no  evidence  what 
his  christian  names  were : — Held,  that  the  in- 
dictment was  not  sustainable.  Sea.  t.  Bent, 
2  Cox,  C.  C.  354. 

The  only  evidence  of  the  christian  name  of  the 
prosecutor  was  that  of  a  witness  who  hod  seen 
him  sign  an  information,  not  in  the  presence 
of  the  prisoners,  and  also  the  depositions  when 
before  the  magistrates,  in  the  presence  of  the 
prisoners.  The  witness  knew  nothing  of  the 
prosecutor's  christian  name  except  from  having 
seen  him  sign  hia  name  on  those  two  occasions  : 
— Held,  that  the  witness's  evidence  was  admis> 
Bible  to  prove  that  fact  of  the  prosecutor's  name. 
Jleg,  T.  7wle,  Dears.  B.  194  ;  26  L.  J.,  M.  C. 
79  ;  3  Jur.  (H-S.)  420  ;  5  W.  R.  558  ;  7  Cox, 

C.  C.  268. 

On  an  indictment  for  assaulting  S.  B.  it  was 
proved  that  the  prosecutrix  was  baptised  B.  A.  B., 
but  was  I^own  in  her  family  as  S.  B.  only  : — 
Held,  insufficient.  Jtfg.  v.  Lippiatt,  1  Cox,  C.  C. 
66.  See  Beff.  v.  Smith,  1  Cox,  C.  C.  248. 

Property  stolen  described  in  an  indictment  as 
belonging  to  J.  H.  S,,  whereas,  in  fact,  the  name 
was  H.  J.  S.,  is  improperly  described.  Seg.  v. 
Jamet,  2  Cox,  0.  C.  227. 

 Taiianoe.]— A  count  In  an  Indictment 

charged  that  defendant  made  an  assault  upon  one 
"Henry  B.,"  "and  him,  the  said  William  B.,  did 
beat,  and  other  wrongs  to  the  said  William  B.," 
did,  to  the  "damage  of  the  said  William  B."  On 
motion  in  arrest  of  indgmeut,  held  sufficient. 
Beg.  V.  CrUpiu,  11  Q.  B.  913  ;  17  L.  J.,  M.  C.  128. 

£f  there  was  a  discrepancy  between  the  christian 
name  of  the  prisonen  first  wife  as  laid  in  the 
Indictment,  I  nd  as  stated  in  the  copy  of  the 
certificate  which  was  produced  to  prove  the  first 
marriage,  the  prisoner  must  be  acquitted,  unless 
that  discrepancy  could  be  explained,  or,  in  the 
absence  of  such  proof,  unless  it  could  be  shown  | 


that  the  first  wife  was  known  by  both  names, 
Beg.  Y.  Oooding,  Car.  k  M.  297. 

Name  Unknown.] — If  the  name  of  a  party 
killed  is  not  known,  he  may  be  stated  to  be 
"  a  certain  person  to  the  junKS  nnknown."  Ra 
V.  Clark,  E.  t  B.  358. 

Idem  Bonans.] — The  name  of  John  M'Nicoll, 
signed  to  a  forged  instrument,  was  io  the  setting 
out  of  the  forged  instrument  in  the  iDdictmenc 
written  John  M'Nicole  :  —  Held,  no  vanaDce. 
Reg.  V.  WiUon,  2  Car.  &  K.  527  ;  1  Den.  C.  C. 
284  ;  17  L.  J.,  M.  C.  82  ;  2  Cox,  C.  C.  426. 

The  question,  whether  the  name  of  a  prose- 
cutor, as  set  forth  in  an  indictment,  and  the 
nnme  as  it  appears  in  evidence,  are  idem  scnans, 
is  a  matter  of  fact  which  is  for  the  jury  ;  asil 
where  it  is  reserved  as  a  question  of  law,  the 
court  cannot  say  that  words  roelt  differently  are 
the  same  in  sound.  Beg.  v.  Barie,  2  Den.  C.  C. 
231  ;  T.  &  M.  557  ;  20  L.  J.,  M.  C.  207  ;  15  Jar. 
646  ;  6  Cox.  C.  C.  237. 

An  indictment  for  assaulting  one  Whyneard !» 
good,  although  it  was  proved  that  his  name  was 
Winyard.   Hex  v.  Fimter,  R.  4:  R.  4 1 2. 

Bat  M'Cann  is  not  idem  scmans  with  M'Cam 
Bex  V.  Tanna,  R.  &  B.  361. 

Nor  Shakespeare  with  Shakcpcar.  Bex  t. 
Shaketpeare,  10  East.  83. 

Nor  Tabart  with  Tarbart,  Bitigkaai  t.  Biekit^ 
6  Taunt,  814. 

Esquire.] — The  prosecutor  was  termed  in  the 
indictment  J.  N.  It.  eeqnire  :  it  was  proved  that 
his  name  was  J.  K.  B.,  but  no  evidence  was  givca 
that  he  was  an  esquire : — Held,  that  the  com 
would  take  notice  that  esquire  was  an  addiiion. 
and  not  part  of  the  name,  and  that  it  was  im- 
material that  such  addition  should  be  proved  a» 
laid.  Reg.  v.  Keyti,  2  Cox.  C.  C.  226.  &  P.  Btt 
V.  Ogilvie,  2  Car.  k  P.  230. 

Unbaptised  Child.] — A  child  not  named  is  a 

proper  description  in  an  indictment  for  ill-treat- 
ment of  a  child  that  has  not  acquired  a  name  by 
baptism  or  usage.  Beg.  v.  iVatert,  2  Car.  &  K. 
KR4  ;  T.  ft  M.  67  ;  1  Den.  C.  a  SS6  ;  18  L.  3., 
M.  C.  53  ;  13  Jur.  180  ;  3  Cox,  0.  O.  300. 
But  not  baptised  would  be  insufficient.  lb. 

Corporation.] — A  corporation  must  prosecute 
in  its  corporate  nnme  ;  and  the  addition  of  snch 
name  as  a  description  of  the  persons  of  whieh 
the  corporation  is  composed  is  not  sufficient  io 
an  indictment.  Bex  v.  Patriek,  1  Leach,  C.  C. 
263  ;  2  East,  P.  C.  1069. 

Hlegitimate  Child.]— A  bastard  must  not  be 
described  by  his  mother's  name  till  be  ha& 
acquired  th&t  name  by  reputation.  Bex  v. 
Clark,  R.  ft  B.  358. 

The  deceased  was  an  illegitimate  child  twelve 
days  old,  and  it  was  not  even  suggested  that  it 
had  been  baptised,  but  the  prisoner,  its  mothei* 
had  said  that  she  would  like  to  have  the  ciiild 
named  Mary  Anne,  and  on  two  occasions  after- 
wards called  the  child  Mary  Anne,  and  on 
another  occasion  Little  Maiy.  The  prisoner's 
master,  who  was  father  ^  the  child,  liad 
stated  to  one  of  the  witnesses  for  the  proeecQ- 
tion  that  he  was  a  Baptist.  The  indictnient 
alleged  the  child  to  be  "  a  certain  female  cbib), 
whose  name  to  the  jurors  was  unknown."  The 
prisoner  was  convicted,  and  the  judges  held  tlic 
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coDTiction  to  be  right.  Bex  t.  Smith,  6  Car.  k 
P.  151 ;  I  M.  C.  C.  402. 

Ad  indictment  charged  the  mnrder  of  Eliza 
Waters.  The  deceased  was  the  illegitimate 
child  of  the  prlsimer,  whose  name  was  Ellen 
Waters;  and  a  witness  nid  on  trial — "The 
child  was  called  Elisa  ;  I  took  it  to  be  baptised, 
and  aaid  it  was  Eleanor  Waters'  child  " :  —Held, 
that  it  was  not  sufficient  proof  that  the  sur- 
name of  the  deceased  was  Waters.  Bex  v. 
Waters,  7  Car.  &  P.  260  ;  1  M.  C.  C.  457. 

In  an  indictment  for  the  murder  of  a  bastard 
child,  the  abaence  {£  a  name  is  flaffidently  ac- 
counted for  by  the  child  being  described  as 
•'lately  before  bom  of  the  body  of  J.  H."  Erg. 
y.Hogg,21S..  &  fiob.  380. 

Indictment  stated,  that  the  prisoner,  a  single 
woman,  on  the  27tb  August,  1844,  brought  forth 
a  male  child  alive  ;  that  she  ofterwank,  to  wit, 
on  the  day  and  year  aforesaid,  killed  t^ia  child. 
Objectiim  that  we  indictment  ought  to  have 
stated  the  name  of  the  child,  or  tutt  its  name 
was  naknovra  to  the  jurors,  overraled  at  the 
trial,  on  the  ground  that  there  was  no  pre- 
Bomption,  from  the  mere  fact  of  birth,  that  the 
child  had  a  name,  it  being  a  bastard  ;  that  the 
indictmrat  afforded  no  presumption  of  its  having 
acquired  a  name  by  reputation  or  baptism  ;  that 
an  averment  that  the  name  was  unknown  implied 
the  acquisition  of  some  name : — Conviction  held 
right  Beg.  v.  WillU,  1  Den.  C.  C..80  ;  1  Car. 
ft  E.  722. 

An  indictment  for  murder  of  a  bastard  child 
described  as  Harriet  Stroud  is  not  sustained  by 
proof  oC  a  child  christened  Harriet,  and  only 
called  by  that  name,  though  the  mother's  name 
was  Stroud.  The  proper  description  is  Harriet. 
A  child  "whose  name  is  to  the  jurors  unknown  " 
is  not  good,  because  the  name  of  Harriet  was 
known.  Beg.  v.  Stroud,  2  M.  C.  C.  270 ;  1  Car. 
ft  E.  167. 

On  an  Indictment  for  the  mnrder  <^  W.  8.  it 
was  proved  that  the  deceased  was  the  infant 
illegitimate  child  of  S.  S.,  the  prisoner,  that  be 
was  sometimes  called  W.  S.  and  was  spoken  of  as 
S.  S.'s  child  and  as  W.  B.  in  the  prisoner's  pre- 
sence ;  there  was  no  evidence  as  to  his  being 
baptiKd : — Held,  sofflcient  evidence  that  the 
deceased  had  acquired  the  name  of  W.  S.  by 
repntatioiL  Beg,  t.  Scarhormigh,  3  Cox,  C.  C. 
72. 

Peeii.] — A  peer  of  Ireland  cannot  sue  or  pro- 
secate  by  his  name  of  dignity,  but  must  be 
described  by  his  proper  name,  with  the  addition 
of  bis  degree  and  title.  Bex  v.  Graham,  2 
Leach,  C.  C.  547. 

An  indictment  for  manslaughter  described  the 
deceased,  who  was  a  peer  of  Ireland,  as  "  H.  8., 
Baron  M.  of  C,  in  the  county  of  B.,  in  that  part 
of  the  united  kingdom  called  Ireland."  It  was 
proved  that  H.  was  his  christian  name,  S.  Ins 
family  surname,  and  Baron  M.,  ftc  his  titie  : — 
Held,  no  variance,  and  that  the  court  was  not 
bound  to  construe  H.  S.  to  be  onechriatian  name. 
Bea  V.  BHnkleU,  5  Car.  ft  P.  146. 

In  an  indictment  for  larceny  of  goo:1s  the  pro- 
perty of  a  peer  who  is  a  baron,  the  goods  may  be 
laid  as  the  goods  of  O.  T.  B.,  Lord  D.,  without 
styling  hun  Baron  D.,  although  the  more  proper 
way  to  describe  a  peer  is  by  his  christian  name, 
and  his  degree  in  the  peerage,  as  duke,  earl, 
baron,  or  the  like.  Reg.  v.  Pitts,  8  Car.  k  P.  761. 

In  an  indictment  for  stealing  the  goods  of  a 
peer,  it  is  necessary  to  describe  him  by  his  cUris- , 


tian  name  and  title ;  describii^  him  ^yJ  th< 
latter  only,  as  the  Earl  Comwallis,  is  insufBcient. 
Beg.  V.  Caley,  6  Jur.  709. 

A.  and  B.  were  tried  on  an  indictment  charg- 
ing them  with  having  assaulted  the  gamekeeper 
of  George  William  Frederick  CharleB,  Duke  of 
Cambridge.  At  the  trial,  none  of  the  witnesses 
could  prove  the  christian  names  of  the  duke,  but 
there  was  evidence  that  George  William  were 
two  of  his  names,  and  that  it  was  believed  there 
were  others  : — Held,  that  the  court  was  not  bound, 
and  was  perfectly  right  in  refusing  to  amend  the 
indictment,  by  string  oat  the  namee  of 
Frederick  Charles ;  and  that  as  there  was  no 
amendment  and  no  evidence  of  the  duke's  chris- 
tian names  A.  and  U.  were  entitled  to  an 
acquittal  Reg.  v.  Frod,  Dears.  C.  C.  474  ;  3  C. 
L.  B.  665  ;  24  L.  J.,  M.  0. 116 ;  1  Jur.  (HJ9.)  407  ; 
6  Cox,  C.  C.  626. 

e.  Deaoziptioii  of  Propertr  or  Instrnment. 

Tin  or  Iron.  ] — In  an  indictment  for  receiving 
stolen  tin,  ingots  of  tin  are  properly  described  as 
so  many  pounds  weight  of  tin.  Beg.y.  JUiaiuJleldf 
Car.  ft  M.  140. 

So  it  would  be  proper  to  describe  a  hex  of  iroa 
as  so  many  pounds  weight  oi  iron.  lb. 

PartionloT  Kame  aaqiiir0d.1 — ^Bot  if  an  articlo 
has  obtained,  in  common  parlance,  a  particular 
name  of  its  own,  it  would  be  wroiig  to  describe 
it  by  the  name  of  the  material  of  which  it  is> 
ctonposed ;  thus  it  would  be  a  misdescripiion  to 
describe  cloth  as  so  many  pounds  weight  of 
wool,  or  Bovereigns  as  so  many  ounces  (X  gold. 
lb. 

Kiztnre.] — Substances  mechanically  mixea 
should  not  be  described  "as  a  certain  mixture 
consisting  of,  ftc,"  but  the  names  applicable 
to  them  before  such  mixture.  Secus,  with  regard 
to  substances  chemically  mixed.  Beg.  t.  Bond, 
1  Den.  0.  0.  617. 

Bank  Hotes.] — Bank  notes  are  properly  de- 
scribed in  an  indictment  for  larceny  as  money^ 
although  at  the  time  they  were  stoleii  they  were 
not  in  circulation,  but  were  in  the  hands  of  the 
bankers  themselves.  B^.  v.  Wat,  Dears,  ft  B. 
109  ;  26  L.  J.,  M.  C.  6  ;  2  Jur.  (N.B.)  1128;  & 
W.  E.  50  ;  7  Cox,  C.  C.  183. 

Instnunents  —  Setting  out.!  —  Instruments 
need  not  be  set  out  in  an  indictment,  except 
where  it  Is  material  for  the  court  to  see  that  they 
fall  within  a  particular  description.  That  is 
not  the  case  where  a  false  pretence  is  charged. 
Beg.  V.  Omlmm,  T.  ft  M.  332 ;  1  Den.  0.  C.  692  ; 
19  L.  J.,  M.  C.  182  ;  14  Jur.  667  ;  4  Cox,  C.  C. 
227. 

In  an  indictment  for  publishing  an  obscena 
book.  It  is  not  sufficient  to  describe  the  book  by 

its  title  only,  for  the  words  alleged  to  be  obscene 
must  be  set  out ;  and  if  they  are  omitted,  the 
defect  will  not  be  cured  by  a  verdict  of  guilty, 
and  the  indictment  will  be  bad  either  upoa 
arrest  of  judgment  or  upon  error.  BradlavgJi  v. 
Beg.,  3  Q.  B.  D.  607  J  38  h,  T.  118  ;  28  W.  B. 
410 ;  14  Cox,  C.  C.  68— C.  A.  Beveising  46 
L.  J.,  M.  C.  286. 

Mortgage  Soeda  not  Ooodi  and  Ohattols.]— An 

indictment  for  burglary  charged  an  intent  to 
steal  goods  and  chattels.   The  jury  fouud  that 
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the  prisoner  hioke  into  the  house  with  intent  to 
steal  certain  mortgage  deeds.  The  mortgage 
deeds  were  valid  subsisting  securities  for  money 
which  the  prosccator  had  advanced  to  the 
prisoner : — ^Held,  that  they  coold  not  properly 
be  described  as  goods  and  chattels,  and  that  the 
indictment  was  not  proved.  Reg.  t.  Powell,  2 
Den.  C.  C.  403  ;  31  L.  J.,  M.  C.  Til ;  16  Jur.  177  ; 
£  Cox,  C.  C.  896. 

£  Value. 

Gnildor. — ^The  word  "guilder"  Is  snfSciently 
an  English  word  to  justify  its  use  in  an  iitdict- 
meat  as  a  translation  of   the  Polish  word 
zlotTch,"  which  is  also  called  a  guilder  and  a 
florin.   Bern  t.  Ifarrit,  7  Car.  k  P.  416. 

Speoiflo  Sum  due  nnder  a  Levy.] — Where  a 
count  stated  that  the  defendant  made  an  assault 
upon  a  person  who  was  in  lawful  possession  of 
goods,  under  a  levy  for  a  specified  sum  of  moneiy 
for  arrears  of  assessed  taxes,  with  intent  unlaw- 
fally  to  force  him  out  of  possession  : — Held,  that 
it  was  necessary  to  prove  thnt  the  specific  sum 
was  due,  although  no  sum  need  have  been  stated. 
Rem  V.Ford,  4  N.  &  M.451;  2  A.  k  £.588;  4 
L.  J.,  M.  C.  66. 

Thing  stolm  mnit  be  of  lom*  ValuB.] — 

Although  to  make  a  thing  the  snbject  of  an 
indictment  for  larceny,  it  must  be  of  some  value, 
and  stated  to  be  so  in  the  indictment,  yet  it  nccxl 
not  be  of  the  value  of  some  coin  known  to  the 
law,  that  is  to  say,  of  a  farthing  at  the  least. 
JR^.  T.  Sferri;  9  Car.  k  P.  849.  See  H  k  It 
Vict,  c  100,  8.  5. 

When  Value  eHentia!.]— Where  value  is 
Cflsential  to  constitate  an  offence,  and  the  ralne 
is  ascribed  to  many  articles  collectively,  the 
offence  must  be  made  out  as  to  every  one  of 
those  articles,  the  grand  jury  having  ascribed 
that  value  only  to  idl  those  articles  collectively. 
Bex  T.  Ibrtjftk,  B.  &  B.  274. 

Aider  by  Yerdiot.]— Counts  under  2  ft  3  Will. 
4,  c.  123,  s.  3,  stating  that  plates  had  engraved 
on  them,  in  the  Polish  language,  a  promissory 
note  for  payment  of  money,  to  wit,  for  the  pay- 
ment of  five  florins,  without  stating  the  value, 
were  good  after  veidict,  Jtev  v.  Wankaner,  1 
M.C.C.466, 

g.  Contra  Paoem  and  Contra  Pormam 
Statnti. 

Umteeeaaary.] — The  conclusion  to  a  count 
*' contra  formara  statuti"  is  now,  by  14  &  15 
Vict.  c.  100,  s.  24,  no  longer  necessary.  CaArj 
V.  Reg.  50  L.  J.,  Q.  B.  497  ;  6  App.  Cas.  229  ;  44 
L.  T.  350  ;  29  W.  B.  669  ;  14  Cox,  C.  0.  546  ;  45 
J.  P.  452— H.  L.  (E.) 

Liability  imdsr  Statute— Omiaiios— Corpora- 
tion.]— ^An  indictmwt  against  a  corpoTation. 
which  in  the  absence  of  a  statute  would  not  be 
liable  to  be  indicted,  for  non-repair  of  a  highway, 
is  bad  unless  it  concludes  "  against  the  form  of 
the  statute,"  and  the  objection  is  fatal  even  after 
verdict.  Reg.  v.  Poole  Corporatioit,  56  L.  J., 
M.  C.  131  ;  19  Q.  B.  D.  G02,  683  ;  67  L.  T. 
4SS  ;  86  W.  B.  289 ;  16  Cox,  C.  C.  323  ;  62  J.  P. 
84. 

Before  14  ft  IS  VIot.  o.  100,  i.  24.]— Whcrcan 
act  <A  parliament  does  not  create  an  offence,  bat 


alters  the  punishment  for  an  offence  at  common 
law,  it  is  not  necessary  that  the  indictment 
<(hould  conclude  contra  formam  statnti.  WiU 
luinu  V.  Reg.,  7  Q.  B.  250  ;  14  L.  J.,  M.  C.  164 1 
10  Jur.  15.5  ;  1  Cox,  C.  C.  179. 

An  indictment  preferred  at  the  assizes  under 
the  7  &  8  Vict.  c.  2,  for  a  crime  committed  on 
the  high  seas,  need  not  conclude  «mtra  formm 
statuti.  Rea.  v.  Serea,  S  Car.  ft  K.  63  ;  I  Den. 
C.  C.  104. 

Where  a  statute  declares  an  offence  and  awards 
a  punishment,  and  by  a  subsequent  act  the 
punishment  is  altered,  the  indictment  for  snch 
offence  should  conclude  against  the  form  of  tbs 
statutes.    Rf^.  V.  Adam,  Car.  ft  M.  299. 

The  omission  of  contra  formam  statuti  in  an 
indictment  for  a  statutable  offence  was  gootl 
ground  for  an  orrest  of  judgment,  and  was  uot 
cured  by  7  ft  8  Geo.  4,  c.  64,  ss.  20,  21.  Ay.  v. 
Badeliffe,  2  M.  C.  C.  6S  ;  2  Lewin,  C.  C.  57. 

It  was  no  objection  to  a  conviction  of  man- 
slaufi^ter  on  an  indictment  for  murder  that  the 
indictment  did  not  conclude  contra  forniam 
statuti.  Rex  v.  Chathum,  1  M.  C.  C.  403.  S.  P„ 
Ilex  v.  Berry,  1  M.  ft  Kob.  463. 

In  an  indictment  for  an  offence  at  common 
law,  a  condnaitHi  of  contra  formam  statuti  tnigh'. 
be  rejected  as  surplusage.  Bex  t.  Jfatkeict,  5 
Term  Bep.  162 ;  Nolan,  202. 

it  is  an  offence  at  common  law  to  obstruct  tbc 
execution  or  powers  granted  by  statute,  and  an 
indictment  for  such  offence  need  not,  and  ought 
not,  to  conclude  contra  formam  statuti.  Rex  v. 
Smith,  2  Dongl.  441. 

If  one  statute  anbjects  an  offence  to  a  pecu- 
niary penalty,  and  a  subsequent  statute  makes  it 
felony,  an  indictment  for  the  felony  concludiDj; 
against  the  form  of  the  statute  (in  the  sin- 
gular number  only)  la  right  Bex  t.  IHm,  B.  n 
U.  425. 

When  Copies  of  Statute  diflte.] — ^Where  u 
indictment  set  out  the  title  of  an  old  statate 
agreeably  to  Ruffhead,  which  differed  from  a 
copy  of  the  act  printed  by  the  king*s  printer, 
the  court  refused  to  direct  a  non-suit  without 
proof  of  an  examination  of  the  parliament  rolli. 
Bex  V.  Banett,  3  Camp.  344. 

h.  Amendment,  when  Allowed. 

At  what  Time  allowed.] — As  a  general  rule  a 
judge  on  the  trial  of  an  indictment  will  not  allow 
an  amendment  to  be  made  after  the  counsel  for 
the  do£i;nce  has  addressed  the  jury.  Reg.  r. 
Rymrg,  3  Oar.  ft  K.  S2fi. 

The  proper  course  is  for  the  prosecutor's 
counsel  to  adduce  all  his  evidence  and  ask  for  the 
amendment  before  he  closes  his  case,  and  if  the 
amendment  is  made  tlie  prisoner's  counsel  ad- 
dre!>scs  the  jury  on  the  indictment  as  ameodeii 
lb. 

The  power  of  amendment  should  be  exercised 

before  the  case  goes  to  the  jurv.  Reg.  v.  Frott, 
Dears.  C.  C.  474  ;  3  C.  L.  K.  Mo  ;  24  L.  J..M.  C. 
110  ;  1  Jur.  (K.S.)  406  ;  3  W.  It.  401  ;  6  Col, 
C.  C.  526. 

On  an  objection  to  the  entry  of  a  jadgmcnt,  on 
the  ground  that  it  was  a  general  judgment  u[idq 
all  the  counts,  and  one  of  them  was  bad,  the 
court  ordered  the  case  to  stand  over  to  allow  the 
prosecution  to  apply  to  the  court  below  to  aiucii'L 
Gregm-y  v.  Reg.,  15  Q.  B.  957  ;  19  L.  Q.  B. 
3C(i  ;  15  Jur,  79— Ex.  Ch. 

Semble,  per  Cresswell,  J.,  that  after  verdict 
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the  oonit  has  no  power  to  amend  a  coont  so  as 
to  make  a  jury  party  to  tiie  fbiding,  Iteg.  t. 
Marrh,  Dears.  C.  C.  344, 

Amendments  may  be  mode  even  alter  the 
counsel  for  the  prisoner  has  addressed  the  jury 
and  closed  his  case.  Beg.  t.  FuUaHon,  6  Cox, 
C.  C.  194. 

An  indictment  for  receiving,  alleged  mis- 
take that  the  prosccator,  instead  of  me  prisoner, 
knew  that  the  goods  were  stolen.  The  defect  was 
not  noticed  till  after  verdict,  when  a  motifm  was 
made  in  arrest  of  jadgment ;  bnt  the  court  then 
amended  the  indictment : — Held,  that  the  amend- 
ment could  not  be  made  after  verdict.  Reg.  v. 
iMTkin^  Dean.  C.  C.  365  ;  2  C.  L.  B.  775  ;  23 
L.  J.,  M.  C.  125  ;  18  Jur.  539  ;  2  W.  B.  4!t6  ;  « 
Cox,  C.  0.  377.  S.  P.,  Beg.  v.  Olirer,  86  L.  T. 
114  ;  25  W.  B.  323  ;  13  Cox,  C.  C.  688. 

Where  no  Ingoiry  before  Uaglitrate.l  — 

Where  the  case  had  not  been  inquired  into  before 
a  magistrate,  but  the  bill  has  been  merely  found 
by  the  grand  jury,  the  court  will  not  go  out  of 
its  way  to  assist  the  prosecution  by  amending 
the  indictment  and  inserting  certain  names,  on 
objection  taken  that  the  charges  therein  set  out 
are  not  specified  with  sut!Qcient  particularity. 
Jteg.  V.  O'CallagJian,  14  Coi,  C.  C.  4!)9. 

KattflT  of  Siteretion.]— A.  and  B.  were  in- 
dicted for  assaulting  a  gamekeeper,  they  being 
unlawfully  upon  land  in  the  occupation  of  one 
*'  George  William  Frederick  Charles  Duke  of 
Cambridge."  A  witness  proved  that  "George 
William"  were  two  of  the  duke's  christian 
names,  and  that  he  had  other  christian  names, 
which,  bowevcT,  were  unknown  to  the  witness, 
The  coiu't  of  quarter  session  refused  to  amend  by 
striking  out  the  words  "  Frederick  Charles,"  and 
left  it  til  the  jury  to  say  whether  they  were  satis- 
fiuii,  upon  the  evidence,  of  the  identity  of  the 
Duke  of  Cambridge  as  occupier  of  the  land  in 
question  : — Held,  first,  that  the  (jower  of  amend- 
ment was  in  the  discretion  of  tUe  sessions  ;  and 
that  the  court,  therefore,  could  not  say  that  the 
sessions  were  bound  to  amend.  Ileg.  v.  Frost, 
Dears.  C.  C.  474  ;  3  0.  L.  E.  665  ;  24  L.  J.,  M.  C. 
116;  1  Jur.  (H.B.)  406  ;  3  W.  B.  401;  6  Cox, 
C.  C.  626. 

In  what  Caiea — Christian  VunoLj  —  Held, 
secondly,  that  the  sessions  were  right  in  refusing 
to  make  the  amendment  asked,  but  that  they 
might  have  amended  by  striking  out  all  the 
christian  names ;  the  indictment  could  then  have 
been  sustained,  as  containing  a  sufficient  descrip- 
tive appellation  of  the  prosecutor.  lb. 

 Demurrable  for  gsneraUty.]  — An  in- 
dictment will  not  be  allowed  to  be  amended 
after  plea,  if  in  its  amended  form  it  might  be 
<lemtUTablc  for  generality.  Bm.  t.  LatleMent,  € 
Cox,  C.  C.  204. 

 When  Prisoner  not  milled.] — A  variance 

between  the  allegation  of  occupation  of  land  in 
an  indictment  for  night  poaching,  and  the  proof 
of  the  occupation,  will,  if  not  such  as  to  have 
misled,  be  amended  at  the  triaL  Beg.  t.  Sutton, 
18  Cox,  0.  0. 648. 

 OwnenMp  of  fropnty.] — In  an  indict- 
ment for  larceny  of  property  belonging  to  a 
banking  company,  the  property  was  laid  to  be 
in.  the  manager  of  the  bonk.   The  banking  btisi- 


ness  was  carried  on  1^  a  joint-stock  hankinft 
company,  and  there  were  more  than  twenty 

IMirtners  or  shareholders  ;  but  no  registration,  or 
appointment  of  a  public  officer,  under  7  Qeo.  4, 
c.  46,  was  proved.  The  judge  amended  the  in- 
dictment by  stating  the  property  to  be  in  "W." 
(one  of  the  partners)  "  and  others  "  : — Held,  that 
under  7  Ueo.  4,  e.  64,  s.  14,  the  amendment  was 
right.  Beg.  v.  Pritohard,  L.  &  0.  34  ;  30  L.  J., 
M.  0.  169  i  7  Jur.  (N.8.)  567 ;  4  L.  T.  340  ;  9 
W.  E.  578  ;  8  Cox,  C.  C.  461.  S.  P.,  Jtsg.  v. 
Fnllarton,  6  Cox,  C.  C.  194,  contra  Bag.  v.  Ward, 
7  Cox,  C.  C.  421. 

The  secretary  of  a  friendly  society,  of  which 
A.  B.  and  others  were  the  trustees,  was  chargeil 
with  embexzling  money  belonging  to  the  society. 
In  the  indictment  the  property  was  laid  as  "  of 
A.  B.  and  others,"  without  alleging  that  they 
were  trustees  of  the  society Held,  that  the 
indictment  might  be  amended  by  adding  the 
words  "  trustees  of,"  tie.  Beg.  v.  Marltt,  lu  Cos, 
C.  C. 367. 

An  amendment  in  the  name  of  the  ovner  of 

stolen  property  may  be  made  at  the  trial.  Bfg. 
V.  Vhicent,  2  Den.  C.  C.  464  ;  3  Car.  &  K.  246  ;  21 
L.  J.,  M.  C.  109  ;  16  Jur.  457  ;  5  Cox,  C.  C.  637. 

Where  stolen  property  has  been  laid  in  a 
wrong  person,  the  indictment  may  be  amended. 
Bsg.  T.  PaUarUm,  6  Cox,  0.  C.  194. 

— -  Deseription  of  Statnto.]— A  Judge  has 

power  to  amend  the  description  of  an'  afct  of 
parliament  in  an  indictment.  Iteg.  r.  Wettleu^ 
Bell,  C.  C.  VJ3  ;  29  L.  J.,  M.  C.  35  ;  5  Jur.  (K.8.) 
1362  ;  8  W.  E.  63  ;  8  Coi,  C.  C.  244. 

■   FelonioTuly.]— The  court  will  not  amend 

an  indictment  by  striking  out  the  word  "  feloni- 
ously," and  thereby  convert  the  charge  into  a 
misdemeanor,  where  the  document  given  in  evi- 
dence to  sustain  a  charge  of  forgery  will  not 
sustain  the  charge  of  felony,  although  evidence 
of  a  common  law  misdemeanor.  Beg.  v.  IVright. 
2F.  &F.  320. 

 Kame  of  Proseoutrii.]— An  indictment 

charged  with  the  intent  to  kill  and  murder 
Annie  Welton.  The  prosecution  failed  to  prove 
the  child  had  ever  borne  such  a  name : — ^Heid, 
that  the  indictment  might  be  amended.  Beg  v 
Welton,  9  Cox,  C.  C.  297. 

On  objection  before  plea  to  the  first  count  of 
the  indictment  that  the  words  "  a  certain 
woman"  were  too  vague,  and,  therefore,  thac 
the  count  was  bad,  the  judge  allowed  the  prose- 
cution to  amend  by  inserting  the  words  "a 
woman  to  the  jurors  unknown  "  instead  of  the 
words  objected  to.  Jleg.  v.  ruleu,  14  Cox,  C.  C. 
502. 

The  second  wife  being  described  as  E.  C, 
widow  ;  she  was,  in  fact,  not  a  widow,  nor  had 
she  ever  been  represented  or  reputeil  to  be  so  i — 
formerly  a  fatal  variance,  but  now  amendable 
under  14  &  16  Vict.  c.  100,  s.  1.  Mem  v.  Beeley 
4  Car.  a.  P.  579  ;  1  M.  C.  C.  303. 

 Perjury  — Certdfloate.]— Perjury  was 

alleged  to  have  been  committed  at  a  trial  for 
setting  fire  to  a  bam,  the  certificate  of  the  trial 
and  conviction  showed  that  the  offence  was 
setting  fire  to  a  stack  ;  on  its  bring  proved  tliat 
the  bam  and  stack  were  destroyed  by  the  same 
fire  the  indictment  was  amended.  Beg  y 
NeeUU,  6  Cox,  C.  C.  69. 
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 FalM  PretanoM.]— An  indictment  alleged 

that  money  was  obtainea  by  a  false  pretence  that 
the  defendant  bad  served  an  affiliation  order  per- 
sonally OD  B.,  the  evidence  showed  that  the  pre- 
tence was  that  the  defendant  had  left  the  order 
with  a  third  person  to  give  to  B. : — Held  a  vaii- 
nnce  tmamendable  nnder  s.  I  of  14  ±  15  Vict.  c. 
100.   Beg.  v.  Sailey,  6  Cox,  C.  C.  29. 

Where  in  an  indictment  for  false  pretences  the 
words  "  with  intent  to  defraud  "  are  omitted,  the 
indictment  is  bad,  and  cannot  be  amended  nnder 
8. 1  of  14  &  15  Vict.  c.  100.  Rtg.  t.  Jamet,  12 
Cox,  C.  C.  127. 

  Guilty   Knowledge.] — An  indictment 

charging  D.  L.  as  a  receiver  of  stolen  goods,  "  he, 
the  said  A.  B.,  well  knowing  them  to  have  been 
fclonioosly  stolen,"  is,  in  arrest  of  judgment,  a 
bad  indictment,  and  is  not  capable  of  being 
amended.  It^g.  v.  Larhin,  Dears.  0.  C.  865  ;  23 
L.  J.,  M.  C.  125  ;  2  C.  L.  R.  776 ;  18  Jar.  689  ;  2 
W.  E.  496  ;  6  Cox,  C.  C.  377. 

 D«ieription  of  Jnatioei.]— The  judge  has 

power,  under  14  &  15  Vict,  c  100,  a.  1,  to  amend 
on  Uu^ctmentfor  perjury,  describing  the  justices 
before  whom  the  perjury  was  committed  as 
justices  for  a  county,  where  they  are  proved  to 
be  justices  for  a  borough  only.  Reg.  v.  Wedem, 
37  L.  J.,  M.  C.  81  ;  L.  B.  1  C.  C.  122  ;  18  L.  T. 
299  :  16  W.  K.  730  ;  11  Cox,  C.  C.  93.  S.  P., 
Bfg.  T.  Wilcox,  37  W.  R.  686. 

 Deieription  of  Flaes  vhen  material,] — 

An  indictment  for  concealing  the  birth  of  a 
child,  alleged  the  concealment  to  have  been  in 
and  among  a  certain  heap  of  carrots,  and  the 
evidence  was  that  the  body  was  laid  upon  the 
heap  but  behind  it,  so  that  it  was  hidden  from 
the  passen  by,  by  the  upper  part  of  the  heap  : — 
Held,  that  the  provision  of  14  k  16  VicL  c.  100, 
8.  1,  did  not  extend  to  such  au  amendment  as 
this.   Beg.y.  ,  6  Cox,  C.  C.  391. 

 Smnk  and  dlsnrdsrly.]— Where  an  in- 
dictment stated  that  the  prisoner  had  committed 
perjury  at  the  hearing  of  a  summons  before  the 
magistrates,  charging  a  woman  with  being 
"dnmk,"  whereas  the  summons  was  really  for 
being  "  drunk  and  disonlerly  "  : — Held,  that  the 
court  bad  power,  under  14  &  15  Vict.  c.  100,  8. 1, 
to  amend  the  indictment  1^  adding  the  words 
"  and  disorderly."  Seg,  t.  l^m,  11  Cox,  C.  C. 
645. 

 "Kon^r"  for 8nm itotoLl —A man  was 

indicted  for  stealing  nineteen  sbiUings  and  six- 
pence. He  was  proved  to  have  stolen  a  Boverelgn : 
—Held,  that  by  14  &  16  Vict.  c.  100,  s.  1,  the 
court  at  the  trial  had  power  to  amend  the  indict- 
ment, if  necessary,  by  substituting  the  word 
"  money  "  for  the  words  "  nineteen  and  sixpence," 
and  that,  \tj  s.  18,  the  indictment  so  amended 
was  proved.  Beg.  t.  Gumble,  42  L.  J.,  M.  0.  7  ; 
L.  R.  2  C.  C.  1  ;  27  L.  T.  692  ;  21  W.  B.  299  :  12 
Cox,  G.  C.  24S. 

 Tootwi^  or  Oatriags-way.] — Indictment 

for  obstructing  a  footway  leading  from  A.  to  Q. 
The  footway  was  for  half  a  mile  from  its  com- 
mencement, as  described  in  the  indictment,  a 
carriage-way  :  the  obstruction  was  in  the  t»rt 
beyond  :  —Held,  that  this  was  a  misdescription, 
which  ought  to  be  amended  under  14  ft  16  Vict, 
c.  100,  s.  1.  Beg.  v.  Stwge,  8  El.  &  Bl.  784  ;  S3 
h,  J.,  M,  C.  172 ;  18  Jnr.  1062  ;  2  W.  B.  477. 


 Dasoiptton  of  Prisoner.] — A  woman  was 

charged  with  the  murder  of  her  husband.  In  the 
indictment  she  was  described  as  "A,,  the  wife  of 
J.  O.,  late  of  the  parish  of  S.,  in  the  county  of  W, 
laboarer."  The  judge  ordered  this  to  be  amended 
by  striking  oat  the  word  "  wife"  and  inserting 
the  word  "  widow."  Beg.  t.  Orchard,  8  Car.  t 
P.  566. 

Eflftot  of  Amendment — Coort  of  Aj^mI.]— 

When  an  Indictment  is  amended  at  the  trial,  the 
court  of  appeal  cannot  consider  it  as  it<xieinally 
stood,  but  only  in  its  amended  form.  Sea.  v. 
WeitUr^  L.  kV.  77. 

5.  Betebal  CJouktb. 

Xaoh  Coimt  a  sepatats  Indiatmant.]— Each 

count  in  an  indictment  is,  to  all  intents  and 
purposes,  a  separate  indictment  in  itself.  Latham 
V.  Beg.,  6  B.  &  S.  6.t5  ;  33  L.  J.,  M.  C.  197  ;  10 
Jar.  (11.8.)  1146  ;  10  T.  571 ;  13  W.  B.  908 ;  » 
Cox,  C.  C.  616. 

Where,  therefore,  it  appeared  by  the  lecord 
that  the  defendants  pleaded  not  guilty  generally 
to  an  indictment  containing  two  counts,  and  that 
the  jury  found  a  verdict  of  guilty  upon  the  one 
count,  but  it  did  not  appear  that  they  found  any 
verdict  upon  the  other  ; — ^Held,  that  the  convic- 
tion and  judgment  upon  the  one  were,  neverthe- 
less, good.  lb. 

Count  twc  TAwtj  and  KisdemMaor.}  —  X 

prisoner  was  arraigned  upon  and  indictment,  con- 
taining (me  count  for  felony  and  one  for  mis- 
demeanor ;  and,  having  pleaded  not  guilty,  ns 
duly  tried  and  convicted  of  felony  : — Held,  that 
the  misjoinder  was  no  objection  to  the  convic- 
tion. Reg.  V.  FergvtoH,  Dears.  C.  C.  427 ;  2* 
L.  J.,  M.  C.  61  ;  1  Jnr.  (Na)  73 ;  3  W.  B.  178; 
6  Cox,  C.  C.  454. 

Adding  Govnti— Bights  of  Prisoner.]— Where 
the  counsel  for  the  prosecution  has  obtained 
leave  to  add  a  count  on  the  ground  that  the 
indictment,  as  framed,  will  not  enable  him  t» 
disclose  all  the  facts  of  the  transaction,  the 
defendant  cannot  claim  to  be  tried  at  once  upcn 
the  indictment  already  preferred,  and  the  ttisl 
must  be  postponed.  Beg.  t.  Stone,  1  F.  ft  F 
810. 

 Texattou  XndietBenti  Aet.] — See  aute^ 

coL  1734. 

Kotion  to  qnash  Counts — Time  fbr.]— An 

application  to  have  certain  counts  struck  out  of 
an  indictment,  ought  to  be  made  before  plea 
pleaded  ;  it  is  too  late  to  take  such  objection  at 
the  close  of  the  case  for  the  prosecution.  Per 
cur.  in  Beg.  v.  Chappie,  66  L.  T.  124  ;  17  Cox, 
C.  C.  466 ;  56  J.  P.  360— C.  0.  R. 

Joindor  of  Coonta — Arrest  of  Judgment.]— If 

several  felonies  are  charged  in  the  same  indict- 
ment, it  is  not  objectionable,  either  upon  de- 
murrer or  in  arre3t  judgment,  for  on  the  fitce 
of  the  indictment  every  count  imports  to  be  fcr 
a  different  offence.  Anon^  2  Leach,  0.  0. 
1105,  n. 

But  if  it  appears  before  plea,  or  the  juiy  is 
charge<l,  that  they  are  separate  offences,  it  is 
usual  to  quash  the  indictment,  lest  it  should  con- 
found the  prisoner  in  his  defence,  or  piejodtce 
him  in  his  ri^t  of  challenge.  lb. 
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tba  ^tidifftaiPTit  canbttjii<s  'flcveml  chtu^  of  the 
«amc  n&tvire  in  the  <1jSercnt  counta.  TnrM  f. 
lUa,  »  Term  Koii.  iiS  :  1  K.  E.  CfiO.  Jbaf^iK 
i!ca-  T.  ,  2  Marsh,  4IHi. 

It  I-  --^n'!,:!'!  in  iinc'l  '.f  jii'l.L:T;ii"'[tt,  altep  a 
■ccnvictlon  tut  It.  fiilLi])}',  TliAt  tlii;  iiLili^-T.uient  fllto 
ccotninn  ^  count  fjr  a  misdomeiLnDr.  TiEdJ!  v, 
Fer^nion,  Dears.  0.  0.  437  :  24  L.  J,,  M.  C.  61  : 
2  ,I«ir.  (y.s.)  73;  3  W.  11.  176;  G  Cox,  C.  C. 

u\. 

ll  is  IK' f-Toiim:!  c-£  objt'CiiLiti  to  incJiclineiit 
in  aiTC'r  i^f  ^iiiliinnsTit,  t.hM  fr  ofinUin^  several 
COOHts  for  ilistiucL  fulLiQioa.    lli^,  y.  I/ngwfini, 

IS w!fi. tW;  *Oos, 

Joindflr — What  may  b*.] — Two  iisOioinieiits 
(or  tiji'  ;~:ifiji'  ihlTfiir-i.',  nm:-  for  the  ftUmy  iin'K-r  a 
atfttLE-',  ;l7i.[  ihIrt  fur  the  mistlcmeaiiup  m 
■conmioij  lau",  ni^bt  not  tt»  be  [jrefcrred  or  fLumd 
Atlihie  WUM!  timu:.  Jl&t  T,  .Comit,  1  XiCBcfa,  C,  C, 
£88. 

If  oriB  eudftiTOM tf  to  cominit  two  >.?[>nriite 
otfeiiijty,  Fi  count  in  an  iiiiliirtiinrtit  uli:i!'£.'irig  (hill 
«Dck-nvijnr  niav  cont-a.!ii  tlmsc  Iwn  utlk'ui.^^. 

V.  FaUt-r.  1    Wns-       l\  ISK 

Tlie  iiit^re  fact  tUat  n  dcfLiuliint  ia  a  cuiiipetent 
wltem  Qlk  BmngL  etnAtB  of  an  iudictmeiit,  and 
ntfCttn'fltfidlHi  iSMsii&fcoF  iiecdf  prerent  the  two 
oE  counts  ^>€^iT)g  ji>L[ii"il  in  tlic  Kinii::  iiiLlict- 
mant,  proviJcd  i\)^t  ilu:  iw.  >  ^^oi^  ri.iDir:;  uru  in 
other  rctpwts  sniji  as  jmy  ha  kwfully  joinod  in 
the  same  fnOlcbfieat  if^^  S9  4* 

— — Wliwft  ttararal  PartiM  to  ladlotmflnt.]— 
OS  M  iudietnient  against  two.  charemtr  il;em 
•with  a  Jeifit  cfteticev  either  nmj  lie  ff'Uitil  iruil'v  ; 
but  Uiicy  omnot  be  fuund  guiltj  tepamtely  of 
se|  L:  itcp3.rtBcE  Recharge.  Sesr.Semp^ad, 
R.     It.  311, 

AodlE  they  arc  fotmJ  canity  sepiiiufcly,  uprin 
a;  ;^Tdon  or  nflle  tinwequi  n-*  lo  lha  one  who 
stands  swontl  ujniti  tin!  vtinli'^t,  the;  ]ililfnK,;lit 
may  be  lti  vi^h  iij.'^ain.st:  the  ol  lici'.  Iff. 

if  tw"  Fill tj  i:r!!  inJictC'l,  iinJ  olc  of  tticrn  ap- 
pears \<t  bi'  iriJiiH-L-nt  and  the  ether gnilty,  but  tbe 
prosecii  I  Ol'  ^.'Ji  n  not  idea  tif  y  them  reapccCLToly,  "both 

■oa-joindeT— Two  Indictrnmb — TrutlcB.]  — 

Where  u  jiiiriitu]  atflle  two  piga  bclonjing  to  tlic 
samcponioa  at  the  Kme  timn.  nriLl  j^fte:  bcicg 
ooovii^it^il  ahiL  pnnlsbed  fc>r  Btciiling  ona  at  the 
pig^.  wiLi  indicted  at  A  anbsef^QCmt  asaiso  for 
stealing  the  other HeH,  that  this  might 
legally  1*  liniie  ;  but  hctiMc  th:it  in  ancli  n. 
cs>r.  tlie  fecond  jn'i^wutiioii  ought  not  to  he 
pioc4jedcd  with.    li^.  v.  Brvtiell,  Car.  &  tL 

«.  Iffsass  ruoemrm&t  r^T  to  Ht-Btsnoa. 

In  Cum  of  IflidameuiQT,] — A  person  may'bc 
■chargefl  with  sL-veral  offein!'-.  i^f  tlif!  sijuic  uiitur*; 
iB  the  sRiue  mciictmeat,  and  tho  judge  wiJl  m>t, 
in  euiea  of  Tnlsdcmeanor,  xngufii!-  tiia^  anwoDtor 
to  ctm£DG  himBett  to  one  oWiOii*.  bAt,  Jmu, 
SQ^mp.  131 ;  11  K.  fi. 

Join^Fir  enLbiTtnuiag  PriBoner.l — The  prppcr 

ociir.-L:  tfj  puiviie,  whca  u.  ji:JiIl^tl;r  iit  couiHa  Iihh  :\ 
tQudcncy  to  embarraM  a  piiaonei  ill  bia  dsEeiLce, 


fitai{i|^n»1fea  lodgeetttur  to  qnaah  the  fn- 

dkizasnt  dp  to  hompel  ttte  prasGcuioc  to  elect  on 
which  Doimt  he  win  iin>f^^l.  Stg^w^^MBj/xiatd, 
L.kQ.  it,l  :      h.  J..  M.  C.  ISSf        ¥.  4M; 

13  W.  R.  7Gi  ;  !>  LVt,  C.  0.  47^. 

bma  OflflODfl  oharped  capitally  and  as  a  lCi«- 
dflmeinor.]— If  twobiUa  CKC  iniiictnieDt  are  pre- 
ferred for  the  mme  oflence.  the  one  charging  it 
capibiUy.  the  ftther  ti  nii-iiliiJiinnnor,  and  both 
are  founds  tlie  jndgn  ivill  put  tlii^  jjnrtyiijmn  lap. 
cln^tion  which  to  go  waa,  and  diroct  jin  acr 
quit^tal  on  tbe  other.  Ja»t. 'ghijfti  gCtfj  JfP.- 
412. 

Tf  m  iodEctn^vnt  oiMljdftf  want  for  robbary, 
and  a  count  for  im.  iaan$  laStb  intent  to  rob^ 

Simo  Trana action ^Two  Indictmaatai  ^  — A 
priitH.'^ulor  eiuLcut  maintaia  two  Uuiictmeiita  fcir 
int3<I«ineanot  for  the  sAine  ttaoaM^ttoa  ].  ha  <mB^ 
elect  to  pracced  with  one  atid ' 
lirjp  T,  Britto^,  1  M.  &  Itob.  237. 

A.  was  indicted  for  Ahuoting  at  B.,^  ife 
keeper  ;  IhiTe  btiii:;  nnnther  indictment  a^in^t 
A.  fur  iii./iil -|iii,n  [i;f!^  : — 'Held,  that,  tiltl:iim|^-h 
both  iiiLtji^Lmc-uta  related  to  tJie  euue  Irun*- 
actioQi,.  mt  ttuK  were  aBaeopa  qtiUla  dlstiiici: 
fmunbhotfiefiwed  ^  pi«Hciiti»  oa^c 
iidit  to  be  pat  tO'lilf  el^bpldb'to 'go^Bpqft  mwlii- 

diii-tmcnt  nnd  to  BbttdOD  bUWF^  -li^iYk 
Ilaniileif,  i  CaJ,  &  P.  583. 

On  a  count  tat  qtterioff  several  forged  ttMdtpli, 
the  cooit  will  not  put  tbe  prosKtnt^r  to  lb 
election  on  which  receipt  to  |V0W«^  tf  ttetj!  be 
nil  u4tcred  at  the  salxie  tWA.  AMr  r<  i%mat, 

s  ]i>«t,  L*.  f;.  im. 

W'iv^Ti:  rL  pi-inOiiLr  WM  indicted  in  nnii  count 
for  &tenLng  uoal  from  the  mioe  of  E,  J.  G.,  ftiid 
in  tho  aame  count  for  stealing  coal  b-oin  the; 
mlnea  of  thirty  other  proprCetors,  and  it  appevred 
that  all  the  coal  ao  atlcgfal  to  be  Btolen  hM  bSBIL 
raised  at  one  shaft : — Held,  that  the  vmaecDtoE 
couU  not  bo  caUed  iuM}tktofl3M«t«tt.«Miehim 
iK'  would     to  W«iifciUtoiAibt  A 

Car.  &  JL  7fi6. 

On  an  indictment  for  rape  ctmefng  t?io 
pri-toaer  both  09  principal  in  the  Snn  ^grse^ 
and  an  aider  and  an  alifttor  of  othor  men  in 
the  rnpc,  evidence  way  he  given  of  stfYeml  rapc^ 
OB  the  eamc  wooina,  at  the  aame  time,  by  the 
prisoner  and  other  men,  each  anlitiDg  tbA  other 
m  torn,  withont  potting  the  proaeaotrlB.  to  elect 
cm.  whlcda  «aaQt-  to  vaaaoA.  Jlta  t.  XotJm,  I 
M.ao.BH*  — ' 

Prlftcipal  and  Acceiaory.'^\Mi(^ro  rin  indjofe* 
meat  contains  two  ccanr-i,  tlio  firat  L-barging  the 
wxnued  persoQ  u  princlpid  in  a  felony,  the 
Becond  cbai^g  Mro  as  accijssory  after  the  fact 
tp  the  same  fdcKiy.  the  pro-tccntion  lua&t  Atect 
wton  which  couDt  they  will  prooeGd.  Meg.y. 
SranmiiL,  H  Cox,  0.  0.  394. 

In  what  Oaui.]^'Wben  there  are  coimtl  ia 
ao  indictHieat  for  forging  &  trill,  acoeptitttcfi, 
and  indoTBement,  the  pTosacator  U  not  drir«:ii 
to  elect  on  which  be  will  piw«ed.  Itttm  v.  T^mtt'i, 
3  Peake, 

If  two  .arc  inr!i':f'''cl  for  i\  ct^n-piTif^y  nmJ  for  n 
lib'/l,  ;i;ui  jil  llu'  cln^i;  1 1[  ill.-  rvHH"' f.lf  tllu  inv^i- 

cutioo,  tbtiic  a  eTideoue  against  both  as  Uj  the 
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conapiru^,  bnt  no  evidenoe  agaiiist  one  of  them 
as  to  the  libel,  the  judge  will  pnt  the  prosecutor 
to  elect  which  charge  he  will  go  npon  o^ore  the 
defendant's  counsel  enters  on  the  aetence.  Bsg. 
\.  Murphy,  8  Car.  &  P.  276. 

If  two  persons  arejointlyindictedforohstract- 
ing  a  highway,  and  on  the  evidence  no  joint  act 
of  obstmction  appears,  the  judge  will,  as  soon  as 
the  case  for  the  prosecution  is  closed,  put  the 
prosecutor's  counsel  to  elect  which  of  them  they 
will  proceed  against,  and  then  take  an  acquittal 
for  the  other.   .Seat  v.  Lymiy  1  Car.  &  P.  628. 

In  iadictments  under  11  tt  12  Vict.  c.  46,  s.  3, 
there  may  be  as  many  raontB  charging  a  felonious 
lecdTing  as  there  are  counts  chaif^ng  stealing  ; 
and  the  prosecutor  cannot  be  {)ut  to  his  ^cti(m 
on  what  count  or  counts  he  will  proceed.  Heg. 
v.  JB^on,  1  Den.  C.  C.  414  ;  T.  it  M.  87  ;  2  Car. 
&  E.  960 ;  4  New  Sess.  Cas.  60  ;  18  L.  J.,  M.  C. 
117 ;  13  Jnr.  394  ;  3  Cox,  C.  C.  451. 

An  indictment  ccmtained  coonts  chai^ng 
TBiloas  misdemeanors,  amongst  them  counts  for 
conBpira<7.  There  being  evidence  to  go  to  the 
jury  upon  the  conspiracy  only,  the  prosecution 
was  made  to  elect  upon  which  connt  the  case 
should  be  left  to  the  jury.  Beg,  t.  Braun,  9 
Cox,  C.  0.  284. 

Certain  wharfingers  and  their  servants  being 
indicted  in  various  counts  for  conspiracy  to 
defraud,  by  false  statements  as  to  goods  deposited 
with  them,  and  insured  by  the  owners  against 
fire ;  one  set  of  counts  being  laid  with  reference 
to  a  file  occurring  on  the  7th  of  Jane,  1864,  and 
another  with  reference  to  a  fire  occurring  on  the 
25tb  of  November,  1864 :— Held,  that  the  prose- 
cution must  elect  on  which  of  the  two  trans- 
actions in  the  first  instance  to  rely.  Beg.  v. 
Barry,  4  F.  &  F.  389. 

When  an  indictment  contains  counts  for 
offences  within  the  Admiralty  jurisdiction,  and 
others  for  offences  on  the  hig^  seas,  the  prosecu- 
tion will  iu>t  be  put  to  their  election  as  to  which 
set  of  counts  they  will  proceed  upon.  Beg.  v. 
/{m«f,llCox,  C.  C.  393. 

A  prisoner  being  chai^^ed  on  several  counts 
with  setting  fire  to  a  building  described  as  in  the 
occupation  of  different  persons,  also  with  setting 
fire  to  goods  in  a  building  so  described,  tiie 
prosecutor  was  not  put  to  elect,  as  it  might  be 
all  one  act.    Bfig.  v.  DarU,  3  F.  &  F.  19. 

In  a  case  of  arson,  the  indictment  contained 
five  counts,  each  of  which  charged  a  firing  of  a 
house  of  a  different  owner.  It  was  opened,  that 
the  five  houses  were  in  a  row,  and  that  one  fire 
burnt  them  aU.  Upon  this  openhig,  the  judge 
would  not  put  the  prosecutor  to  elect,  as  it  was 
all  one  transaction.  Beg.  v.  Trvemtm,  8  Car.  & 
P.  727. 

When  an  indictment  for  false  pretences  is  in 
several  counts  charging  the  prisoner  with  obtain- 
ing money  from  different  persons  under  different 
f^se  pretencee,  the  prosecutirai  must  elect  cm 
which  count  to  proceed.  Beg.  v.  Ba$»ett,  1  Cox, 
C.  C.  51. 

Where  an  indictment  charged  three  separate 
felonies  in  three  distinct  counts,  the  prosecution 
were  put  to  their  election  as  to  which  count  they 
would  proceed  npon.  Beg.  v.  Ward,  10  Cox, 
C.  C.  42. 

SisoTetiini  of  Judge.] — It  is  in  the  discretion 
of  the  judge  whether  he  will  allow  several 
felonies  to  be  given  in  evidence  under  one 
indictment ;  wh^e  th^  are,  in  fact,  bo  mixed 
u  not  to  be  B^tarated  without  inccmvenience, 


it  will  be  allowed.  Beg.  v.  Hiidey,  2  M.  &  Bob. 
524  ;  1  Cox,  C.  C.  12. 

The  application  for  a  prosecutor  to  elect  is  an 
application  to  the  discretion  of  the  jndge,  founded 
on  the  supposition  that  the  case  extends  to  more 
than  fflie  Mtarge,  and  may  therefore  be  likely  to 
embarrass  the  prisoner  in  his  defence.  Reg.  v. 
Trueman,  8  Car.  &  P.  727. 

Conviction -on  Connt  eleoted.1 — A  party  was 
tried  upon  an  indictment  which  contained  two 
counts,  one  for  embezzlement,  and  the  other  for 
larceny  as  a  bailee.  At  the  close  of  the  case  fw 
the  prosecution,  it  was  objected  that  the  indict- 
ment was  bad  for  misjoinder  tA  coonts,  and  the 
court  thereupon  directed  the  counsel  for  the 
crown  to  elect  upon  which  count  he  would  pro- 
ceed, the  counsel  for  the  prisoner  contenoing 
that  such  a  course  was  inadmissible.  The 
counsel  tux  the  crown  elected  to  proceed  upon 
the  seomd  count,  and  on  that  count  the  priscmer 
was  convicted : — Held,  that  the  conviction  was 
right.  Beg.  v.  Holman,  L.  &  C.  177;  8  Jur. 
(N.a.)  1082  f  6  L.  T.  474  i  10  W.  E.  718  ;  9  Cox, 
C.  C.  201. 

In  Caw  of  Laresny.] — See  ante,  Lavcest 

and  EMBEZZLEHBlf  T. 

7.  Copt  of  Iitdiotiieht,  fto. 

When  Prisoner  mtttled  to.]— A  prisoner  upon 
his  acquittal  is  not  entitled  ex  debito  justitin  to 
a  copy  of  his  indictment.  Bex  v.  Branga%, 
1  Leach,  C.  C.  27. 

Without  an  order  of  the  court,  Morrieo»  v. 
Kelly,  1  W.  BL  485. 

A  prisoner  indicted  for  felony  is  not  entitled  to 
a  copy  of  the  indictment  found  against  him,  or 
to  a  copy  of  the  jury  panel,  or  to  copies  of  the 
panels  returned  at  former  sessions  of  the  court. 
Beg.  V.  Mitehfll,  3  Cox,  C.  C.  1, 

Where  the  application  is  opposed  by  the  attor- 
ney-general, the  court  will  not  order  a  party  in- 
dicted for  embezzlement  to  be  furnish^  with  a 
copy  of  the  indictments  found  against  him, 
though  they  are  very  voluminous  and  contain  & 
great  many  counts  ;  but  in  such  case  the  court 
will  order  the  accused  to  be  furnished  with  a 
full  bill  of  particulars.  Beg.  v.  Sttghet,  4  Cox, 
0.  C.  445. 

A  prisoner  charged  under  11  &  12  Vict.  c.  12, 
is  not  of  right  entitled  to  a  copy  at  the  indict- 
ment, nor  will  the  court  exercise  its  distoetion  in 
his  favour  by  awarding  him  a  copy  ex  grati&- 
Ib. 

But  he  is  so  entitied  in  cases  of  misdemeanor 
as  a  matter  of  right,  without  a  previous  appli- 
cation to  the  court.  Evant  v.  PhUlip*,  2  Selw. 
N.  P.  952  ;  1  PhiL  Evid.  407. 

A  prisoner  is  entitled  to  a  copy  of  his  indict- 
ment to  enable  him  to  plead  autrefois  acquit. 
Bex  V.  Vamiereomb,  3  Leach,  0,  C.  711 ;  2  Eastr 
P.  C.  519. 

A  copy  of  an  indictment  Is  necessary  on  the 
trial  of  an  action  for  malicious  prosecution  ;  and 
the  court  will  not  entertain  the  question  whether 
it  was  obtained  hj  fraud.  Toddy  v.  BarUiw,  1 
M.  dc  By.  376  i  6  L.  J.  (0.8.)  M.  C.  19  ;  81  a  IL 
326. 

 InCasM  oflteason,] — S;Mante,coL  160L 

Beeerd  of  Prooeedinn.]— Where  a  party  has 
been  tried  at  a  court  quarter  sessions,  which 
has  pieviously  lapsed  for  wont  c&  dus  Adjonm- 
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ment,  he  has  a  right  to  have  a  record  of  the '  defendants  had  ever  repaired  the  road.  The 
pTnceedings  made  up  by  the  clerk  of  the  peace, '  court  granted  leave  to  demur,  with  liberty  to 
although  the  object  of  the  application  is  to  plead  oTcr  in  case  of  judgment  against  them  <mi 
enable  him  to  support  a  plea  of  autrefois  con-  the  demurrer.  Reg.  t.  Tryddun,  1  B,  C.  0. 19  ; 
Vict.   Ilex  V.  Middlesex  JJ„  3  N.  t  M.  110.         21  L.  J.,  M.  C.  108. 


Crown  Office  Certificate.]— A  prosecutor  of  an 
indictment  for  misdemeanor  may  obtain  the 
usual  crown  office  certificate  of  his  bill  having 
been  found,  for  the  purpose  of  taking  out  a 
judge's  warrant  against  the  defendant,  without 
obtaining  an  office  copy  of  the  indictment.  Rtx 
T.  Bed/em,  2  A.  ft  E.  387 ;  4 17.  &  M.  198. 

8.  Dehubbeb  akd  QuASHnro  Isdictmekt. 

Demurrer — Objectiont  to  JopUdiotion.] — Upon 
a  demurrer  to  an  indictment  found  in  an  inferior 
court,  objections  may  be  taken  as  well  to  the 
jurisdiction  of  such  court,  as  to  the  subject- 
matter  of  the  indictment.  Rese  v.  Fearniitf,  1 
Term  Bep.  816. 

 What  may  he  demurred  to.] — It  is  no 

objection  on  demurrer,  that  several  diflEerent 
defendants  are  charged,  in  different  counts  of  an 
indictment,  for  offences  of  the  same  nature. 
Jlex  V.  Kingtton,  8  East.  41  ;  9  B.  B.  873. 

A  mistake  in  the  year  of  the  Queen's  reign  in 
which  the  offence  is  stated  to  have  occnired  is 
corrected  by  pleading  over,  and  can  only  he 
taken  advantage  of  on  demurrer.  Reg.  v.  Fenwick, 
4  Cox,  C.  C.  139  ;  2  Car.  &  K.  915. 

An  indictment  for  a  nuisance  is  not  to  be 
qmiFbed,  but  is  to  be  demurred  to.  Rex  v. 
^tttm,  4  Burr.  2116. 

■The  omission  of  a  prisoner's  addition  is  not 
demurrable,    ii^.  v.  Hunt,  3  Cox,  C.  C.  215. 

Nor  where  a  Umit  is  imposed  by  statute  for 
the  commencement  of  proceedings,  for  the  omis- 
sion to  state  the  time  of  committing  the  offence. 
lb. 

  Whole  Beoord  looked  at.] — On  a  de- 
murrer to  an  indictment,  the  superior  court  will 
look  into  the  whole  record.  Mem  v.  FearvUey,  1 
Lcoch,  C.  C.  m. 

 Pleading  over  to.] — ^A  prisoner  cannot  of 

right  demur  and  plead  over  to  an  indictment  for 
felony.   Reg.  v.  Odgem,  2  M.  A;  Rob.  479. 

A  prisoner  on  an  indictment  for  murder  may 
demur,  and  if  the  demurrer  is  overruled  be  may 
plead  not  guilty ;  and,  a^ble,  that  he  may  demur 
and  plead  over  to  the  fdony  at  the  same  time. 
Reg.  V.  Phelpt,  Car.  ft  M.  180.  S.  P.  Reg.  v. 
Adams,  Car.  &  M.  29.  But  see  Reg.  T.  Mitehell, 
3  Cox  C.  C.  31. 

In  embezzlement,  if  the  prisoner  demurs  to  the 
indictment,  and  the  demurrer  is  decided  against 
him,  he  may  still  plead  over  to  the  felony,  and 
take  his  trial.   JZ^.  t.  PwehoM,  Car.  ft  H.  617. 

The  court  has  a  discretion  to  allow  a  defendant 
to  demur  and  plead  over  to  an  indictment  for 
a  misdemeanor.  Reg.  t.  Rirmingham  and 
Gloucester  Ry.,  8  Q.  B.  238  ;  2  a.  ft  D.  236  ;  6 
Jar.  804. 

An  indictment  against  a  township  for  tum- 
repair  of  a  highway,  alleged  that  the  inhabitants, 
*'  the  common  highway  being  in  decay,  from  the 
time  whereof  the  memory  of  man  is  not  to  the 
contrary,  ought  to  repair,  and  still  ought  to  repair 
when  and  so  often  as  it  shall  become  necessary." 
The  indictment  containod  no  allegatuin  that  the 


 Demurrer  after  Flea.]— Where  a  prisoner, 

in  felony,  has,  in  the  absence  of  his  counsel, 
pleaded  to  an  indictment  which  is  objectionable 
on  demurrer,  the  judge  will,  on  tiie  application 
of  his  counsel,  allow  him  to  demur  before  the 
evidence  is  gone  into.  v.  Purchase,  Car.  ft 

M.  617. 

Where  a  defendant  had  pleaded  inadvertently 
to  an  indictment  under  circumstances  which 
might  show  it  to  have  been  a  mistake  on  his 

Eart,  the  court  refused  to  allow  him  to  withdraw 
is  plea  for  the  purpose  of  demurring,  where  tha 
objection  was  one  of  a  technical  character,  not 
in  any  way  affecting  the  merits  of  the  case. 
R^.  v.  Brmon,  2  Cox,  C.  C.  127.  S.  P.,  Reg.  v. 
Odgert,  2  M.  ft  Bob.  479. 

 Bxtle  to  join  in  Demurrer.]— Besides  the 

common  four-day  rule  on  a  defendant  in  mis- 
demeanor to  join  in  demurrer  to  his  plea,  there 
must  be  a  peremptory  rule  giving  him  a  certain 
tlay  in  the  discretion  of  the  court,  without  which 
judgment  cannot  be  signed  against  him.  Ri-x  v. 
Johnson,  6  East,  683 ;  2  Smith,  691 ;  8  B.  B. 
650. 

  Judgment  Final  or  leave  to  withdraw 

Demurrer.] — After  argument  upon  demurrer  it 
is  in  the  discretion  of  the  court  to  allow  the 
demurrer  to  be  withdrawn  and  a  plea  of  not 
guilty  entered.    Reg.  v.  Smith,  4  Cox,  C.  0.  42. 

But  on  indictment  for  felony,  the  judgment  on 
demurrer  is  final,  and  the  prisoner  wiU  not  be 
allowed  to  plead  over.  Reg.  v.  Ilendy,  4  Cox, 
C.  C.  248.  Bee  Reg.  v.  Dupy,  4  Cot,  C.  0.  24  j 
Reg.  T.  Serva,  2  Car.  ft  K.  53. 

If  a  defendant  demurs  to  an  indictment, 
whether  in  abatement  or  otherwise,  the  court 
will  not  give  jodgment  aeajnst  him  to  answer 
over,  but  final  judgment  Mem -v.  ffi&jNm,8Ea8t, 
107,  111. 

It  an  indictment  for  fetony  is  demurred  to, 
and  judgment  is  given  t^inst  the  prisoner  on 
demurrer,  such  judgment  is  final,  and  sentence 
will  be  passed  upon  it ;  and  it  is  not  a  judgment 
quod  rwpondeat  ouster.  Reg.  v.  FuJerman,  3. 
Car.  &;  K.  859  ;  T.  &  M.  286  ;  1  Den.  C.  C.  565  ; 
4  New  Sess.  Cas.  161  ;  19  L.  J.,  M.  C.  147 ;  14 
Jor.  377  ;  4  Cox,  C.  0.  861. 

When  <lae«i*B  Bench  will  Quaih  or  Stay- 
Proceedings.] — The  Queen's  Bench  will  not  quash 
or  stay  proceedings  on  an  indictment,  if  there  is 
no  obvious  defect  upon  the  face  of  the  indict- 
ment. Reg.  v.  Bvrnby,  5  Q.  B.  348 ;  D.  &.  M. 
862  ;  13  L.  J.,  M.  C.  29  ;  8  Jar.  240. 

An  indictment  for  perjury  committed  np(m  an 
examination  before  a  surveyor-general  of  the 
customs  did  not  aver  that  it  was  preferred  under 
the  direction  of  the  commissioners,  under  3  ft  4 
WiU.  4,  c.  63,  8.  112,  and  motion  was  made  to- 
quash  the  indictment  or  to  stay  proceedings^ 
upon  an  affidavit  that  such  direction  had  not 
been  given.  The  court  refused  to  interfere 
summarily.  Jh. 

Two  indictments,  the  one  for  misdemeanor, 
the  other  for  felony,  had  been  removed  into  the 
Queen's  Bench.  The  court  refused  toquash  them, 
upon  an  affidavit  stating  that  they  both  related 
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to  the  same  transaction.  S^.  y.  StocMf^y,  2 
O.  &  D.  728  ;  8  Q.  B.  238 ;  11  L.  J.,  M.  C. 

105. 

Where  a  clear  defect  of  jarisdiction  appears 
on  the  face  of  an  indictment,  or  is  shown  by 
affidavit,  the  court  will,  on  the  application  of  a 
defendant,  quash  the  indictment  after  he  has 
pleaded.  In  a  doubtful  case  the  court  will 
exercise  ite  discretion,  and  leave  hfm  to  his 
i-emedy  by  writ  of  error.  Seg.  v.  Umiie,  4  B.  & 
S.  947  ;  33  L.  J.,  M.  C.  115  ;  10  Jur.  (N.s.)  724  ; 
«  L.  T.  719 ;  12  W.  K  417  ;  9  Cox,  C.  C.  433. 

An  indictment  for  forgery  fonnd  at  the  quarter 
sessions  is  s  nullity,  and  therefore,  where  indict* 
ments  for  forging  requests  for  the  delivery  of 
goods  had  been  found  at  the  quarter  sessions, 
and  transmitted  to  the  assizes,  the  judge  ordered 
that  they  should  be  qnashcd  and  new  indict- 
tnentfl  prepared  at  the  aiaizcs.  Reg.  v.  Rigby,  8 
Car.  &  P.  770. 

A  judge  at  nisi  prins  has  no  jurisdiction  to  try 
an  indictment  for  perjory  at  common  law  fonnd 
at  the  quarter  sessions,  and  removed  by  certiorari 
into  Queen's  Bench ;  an  indiotment  eo  found 
being  void.  Reas  v.  Saynet,  B.  &  H.  296.  See 
Rex  V.  Seteitt,  R.  &  R.  158. 

Where  several  different  defendants  are  charged 
in  different  counts  of  an  indictment  for  offences 
of  the  same  natnre,  it  may  be  a  ground  for 
Applying  to  the  court  to  qnash  the  indictment. 
Rex  V.  Kingtton,  8  East,  41 ;  9  R.  R.  373. 

An  indictment  for  a  nuisance  must  be  demurred 
to  and  cannot  be  quashed.  Rex  y.  Sutton,  i'B]xn, 
2116. 

The  court  refused  to  quash  upon  motion  an 
indictment  for  seUing  by  false  weights.  Rex  v. 
Orooket,  S  Burr.  1841. 

Or  an  indictment  against  several  for  entering 
a  lead  mine  and  carrying  away  lead,  on  the 
jground  that  it  was  a  mere  trespass.  Rex  v. 
Jokntton,  1  Wils.  325. 

But  an  indictment  for  converting  a  house  into 
A  hospital  for  taking  in  and  delivering  lewd,  idte 
and  disorderly  unmarried  women,  was  qnashed. 
Rrx  V.  Macdonald,  3  Burr.  1645. 

The  court  will  not,  on  the  application  of  the 
<lefendant,  quash  an  indictment  for  perjury.  Reg. 
V.  Wither;  4  Cox,  C.  C.  17. 

The  court  will  not  quash  an  indictment  for 
■perjury,  because  it  does  not  contain  the  addition 
to  the  defendant's  name,  without  an  affidavit  of 
"the  true  addition  being  produced.  Rexv.Thomat, 
SV.kR.  621  ;  2  L.  J.  (0,9.)  K.  B.  41. 

Where  an  indictment  at  common  law  for  dis- 
obeying an  order  of  sessions  for  the  maintenance 
■of  a  l»8tard  child  was  defective,  but  only  on 
points  which  rendered  it  bad  on  demurrer,  the 
-court  refused  to  interfere  by  quashing  it.  Reg, 
•V.  Taylor,  9  D.  P.  C,  600  ;  6  Jur.  679. 

A  motion  to  quash  an  indictment  may  be  made 
•on  the  ground  that  the  indictment  discloses  no 
indictable  offence.  R^.  t.  Mall,  60  L.  J.,  M.  C. 
a24;64L.T.394;  17 Cox,  0.  C.  278. 

 Bole  Absolute  in  First  laitaoee.]— A 

irule  to  quash  an  indictment  for  informality  at 
the  instance  of  the  prosecutor,  is  absolute  in  the 
^rst  instance,  although  the  defendant  has 
iremoved  it  by  certiorari,  and  has  not  yet 
appeared  and  pleaded.  Reg.  v.  Slotcell,  1  D. 
<H.B.)320  ;6  Jur.  1010. 

 Hot  quashed  in  FariV- An  indictment 

cannot  be  quashed  In  pori^   Seg.  t.  Withers,  4 
Cox,  c.  a  17. 


 Where  Seisioiu  havs  Juriidicti(m.j— An 

order  of  quarter  sessions,  brought  up  bycertiomri, 
appeared  to  be  an  order  quashing  an  indictment 
containing  counts  for  forcible  entries,  assanlu, 
and  a  riot : — Held,  that  the  sessions,  having  juris- 
diction over  the  subject-mattep  of  the  indict- 
ment, had  jurisdiction  to  qnash  it.  Jbw  t 
Wilton,  6  Q.  B.  620  ;  1  New  Sen.  Caa.  427;  14 
L.  J.,  M.  C.  3 ;  8  Jur.  1009. 

Where  a  court  of  quarter  sessions  had  quadied 
an  indictment  which  was  within  their  joii*. 
diction,  the  court  will  not  inquire,  the  order 
being  brought  up  by  certiorari,  whether  the 
indictment  was  properly  qoashed;  the  proper 
way  of  raising  sach  a  qiusticai  la  by  a  writ  of 
error.  Ih. 

 When  qnadied.]— After  judgment  aa  de- 
murrer, an  indictment  cannot  be  quashed  at  to 
instance  of  prosecutor.  Bea.  t,  SmUk,  t  IL 
&  Rob.  109. 

The  court  will  not  qnash  a  defective  indict- 
ment on  tile  motion  of  the  prosecator,  after  plea 
t^eadedjbefore  another  good  indictment  is  foond. 
Rest  V.  Wynn,  S  East,  226. 

  Terms.] — Terms  may  be  imposed  on  t 

prosecutor  before  he  is  allowed  to  quash  his  own 
indudanent.  Rex  v.  Webb,  3  Bnrr.  1468 ;  1 W, 
Bl.  460. 

An  indictment  against  a  def^idant,  standing 
first  in  order  in  uie  paper,  was  moved  to  be 
quashed  on  the  usual  terms  ;  but  the  court  only 
allowed  it  to  be  quashed  on  disclosing  the  name 
of  the  prosecutor,  and  that  the  substituted  in- 
dictment shonld  stand  in  the  same  situation  a 
the  first  would  have  done.  Rex  v.  Glatn,  3  B. 
&  Aid.  373. 

A  person  who  has  pleaded  to  an  indictment 
which  is  invalid,  on  account  of  its  having  been 
found  upon  the  testimony  of  witnesses  not  duly 
sworn  to  give  evidence,  may  be  required  topleai 
to  another  indictment  for  the  same  o^ice, 
without  the  first  indictment  being  qnashed  by 
the  court   Rex  v.  Chamberlain,  6  Car.  k  P. 

A,  being  indicted  for  perjury  at  the  spring 
assizes,  1843,  at  those  assizes  entered  into  recojt- 
nisances  to  try  at  the  summer  assizes,  1844  ;  bat, 
it  being  discovered  before  that  time  that  the  in- 
dictment was  driectlve,  another  indictment  was 
preferred  and  found  at  those  assizes,  on  which 
the  prosecutor  wished  the  defendant  to  be  tried: 
— Held,  that  the  defendant  was  entitled  to  have 
the  first  indictment  disposed  of  before  he  conU 
be  tried  on  the  second ;  but  the  judge  qoadied 
the  first  indictment  npon  the  terms  of  the  prose- 
cutor paying  the  defendant  his  costs  of  the 
traverse  and  recognisance,  and  the  defendant 
proceeding  to  trial  on  the  second  indictment 
without  travening.   Reg.  v.  Rvml  1  Car.  k  E. 

Judge  may  reftaie  to  try  Bad  IndletBunt.]— 

A  judge  may  refuse  to  try  an  indictment  dearly 
bad  in  point  of  law.  An  indictment  for  peijaxy, 
not  averring  the  matters  falsely  sworn  to  be 
material,  nor  showing  them  to  be  so,  is  within 
this  authority.  Rex  v.  Tremaine,  5  D.  &  R.  413 ; 
3  B.  &  0.  761  ;  B.  &  M.  147 ;  3  L.  J.  (OA)  K.  B. 
57.   8.  P.,  Rex  v.  Hipper,  B.    H.  210. 

Counsel  are  not  allowed  to  argne  at  length  the 
Invalidity  of  an  indictment  for  the  purpose  tS. 
inducing  the  court  to  refuse  to  try  it  Bnt  it  is 
snnetimes  convenient  for  counsel  to  suggest  a 
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point  on  which  an  indictment  is  clearly  bad,  to 
save  the  time  of  the  court.  Ilex  v.  AMihatn,  1 
11.  &  Bob.  7. 

9.  AlDEB  BT  VbKDIOT. 

Ai  to  UnUa.'j—Sce  ante,  coL  1741. 

In  what  Cates.] — A  defendant  in  an  indict> 
ment  cannot,  after  plea,  take  advantage  of  any 
defect  which  ia  ai<ted  after  verdict  by  7  Geo.  4,  c. 
64,  8.  20  ;  the  only  mode  of  taking  advantaf?e  of 
such  defects  being  by  demurrer.  S^.  v.  EllU, 
Car.  k.  M.  S64.  S.  P.,  Beg.  y.  Law,  2  U.  &  Rob. 
197. 

An  indictment  charged  the  commission  of  the 
■offence  "  in  the  10th  year  of  our  Sovereign  Lady 
Victoria,"  not  saying  "  of  the  reign  "  : — Held, 
that  the  objection,  if  otherwise  valid,  was  cured 
ly  7  Geo.  4,  c.  64.  s.  20.  Broome  v.  Beg.,  12  Q. 
B.  834  ;  17  L.  J.,  M.  C.  152  ;  12  Jar.  638  ;  3  Cox, 
•C.  0.  49— Ex.  Ch. 

Counts  nnder  2  4;  3  Will.  4,  c.  123,  s.  3,  stating 
that  plates  bad  engraved  on  them,  in  the  Polish 
language,  a  promissory  note  for  payment  of 
money,  to  wit,  for  the  payment  of  five  florins, 
wirtiout  stating  the  value,  wore  good  after  ver- 
■dict.   Bex  v.  Warthaner,  1  M.  C.  C.  466. 

Describing  a  foreign  note  wholly  in  the  Eng- 
lish language  is  not  sufficient ;  but  this  objection 
is  cured  after  verdict  by  7  Oco.  4,  c.  64,  8.  21. 
Bex  V.  Harrit,  7  Car.  &  P.  429. 

An  indictment  charged  the  prisoner  with  un- 
lawfully receiving  goodswhicfanad  been  obtained 
by  false  pretences  well  knowing  that  the  goods 
had  been  so  obtained,  but  omitted  to  set  out  what 
the  particular  false  pretences  were  : — Held,  that 
the  objection  not  having  been  taken  before  plea 
was  cured  by  the  verdict  of  guilty.  Bt^.  v. 
GoldtmUh,  42  L.  J.,  M.  C.  94  ;  L.  B.  2  C.  C.  74  ; 
28  L.  T.  881 ;  21  W.  E.  791  ;  12  Cox,  C.  C.  479. 
.See  also  Hamilton  v.  Beg.,  9  Q.  B.  271  ; 
16  L.  J.,  M.  C.  9  ;  10  Jur.  1028 ;  2  Cox,  0.  C. 
11.  Beg.v.XnigM,Z7h.T.m',  14  Cox,  C.  C.  31. 

Where,  in  an  in-lictment,  after  describing  the 
■tlefcndant  as  "of  the  parish  of  A.  in  the  county 
of  B.,"  the  offence  is  laid  to  have  been  com- 
mitted "at  the  parish  aforesaid,"  omitting  any 
statement  of  county,  this  statement  of  the  venue, 
it  defective,  was  cured  by  7  Geo.  4,  c.  60,  s.  20, 
after  verdict,  the  case  having  been  tried  by  a 
jury  of  the  county  first  named.  Beg.  v,  Albert, 
D.  &  M.  89 ;  6  Q.  B.  37  ;  12  L.  J.,  M.  C.  117  ;  7 
Jut.  741. 

In  an  indictment  for  a  misdemeanor,  a  connt 
«ontsining  no  statement  of .  Tenue,  either  by 
reference  or  otherwise,  was  bad  at  common  law 
after  verdict,  though  a  venne  was  stated  in  the 
margin  of  the  indictment.  Beg.  v.  O'Connor, 
D.  &  M.  761  ;  6  Q.  B.  16  ;  13  L.  J.,  M.  C.  33 ;  7 
Jor.  719. 

After  verdict  defective  aTerments  in  a  second 

count  of  an  indictment  may  be  cured  by  reference 
to  sufficient  averments  in  the  first  count.  Beg. 
V.  WareHon,  2  Den.  C.  C.  340 ;  17  Q.  B.  562 ; 
31  L.  J.,  M.  C.  7;  16  Jur.  16. 

There  is  no  distinction  between  civil  and 
criminal  pleadings  as  to  defective  allegations, 
which  ore  aided  verdict  at  common  law. 
Meymann  v.  Beg.,  L.  B.  8  Q.  B.  102 ;  28  L.  T. 
162  ;  21  W.  R.  357  ;  12  Cox,  C.  C.  383. 

The  prisoner  was  tried  and  convicted  upon  ah 
indictment  which  alleged  that  at  an  election  for 
members  of  parliament  for  the  borough  of 
Ipswich,  holden  on  25th  of  Norembar,  1886,  be 

VOL.  IT, 


was  guilty  of  corrupt  practices  against  the  form 
of  the  statute  in  that  case  made  and  provided. 
It  was  proved  at  the  trial  that  he  had  promised 
money  to  two  voters  to  induce  them  to  vote. 
After  v^dict  the  objection  was  taken  that  the 
indictment  was  l«d,  because  it  did  not  suffi- 
ciently describe  the  nature  of  the  offence  with 
which  the  prisoner  was  charged  : — Held,  that,  IC 
the  indictment  were  defective,  the  defect  was 
cured  after  verdict.  Beg.v.  Strvulger,  55  L.  J., 
M.  C.  137 ;  17  Q.  B.  D.  327  ;  65  L,  T.  122 ;  34 
W.  R.  719 ;  16  Cox,  C.  0.  85 ;  61  J.  P.  278— 
C.C.B. 

See  alto  eatet  under  previous  »ub-head$. 

10.  KOLLB  PBOSEQUI, 

A  nolle  prosequi  can  only  be  entered  by  the 
authority  of  the  attorney -generaL  Beg.  v.  Durut^ 
1  Car.  &  K.  730;  S.  P.,  Elworthy  v.  .fitrtl,  9 Hoore, 
430 ;  2  Bing.  258  ;  3  L.  J.  (0.8.)  0.  P.  260 ;  Beg. 
V.  Colling,  2  Cox,  C.  C.  184. 

Where,  in  an  indictment  for  perjury,  the 
attorney-general  enters  a  nolle  prosequi  on  the 
part  of  the  crown,  he  does  so  on  nis  own  respon- 
sibility,  and  the  Queen's  Bench  will  not  interfere. 
Beg.  V.  Allen,  1  B.  fit  8.  850  ;  31  L.  J.,  M.  C.  129; 
8  Jur.  (N.a.)  230  ;  6  L.  T.  636  ;  9  Cox,  C.  C.  120. 

An  attorney-general  is  at  liberty,  after  having 
entered  a  nolle  prosequi  on  an  Indicbnent,  to  file 
an  ex -officio  information  for  the  same  offence  ; 
and  the  pendency  of  an  indictment  or  on  infor- 
mation is  not  a  good  plea  to  an  information 
subsequently  filed  against  the  same  party  for  the 
same  offence.   Beg.  v.  Mltehel,  3  Cox,  C.  C.  93. 

Where  a  defendant  has  been  found  guilty 
upon  several  counts  of  an  information  for  bribeiy, 
the  attorney-general  may  enter  a  nolle  prosequi 
on  one  of  them,  after  a  rule  nisi  for  a  new  triaL 
Beg.  V.  Leatkam,  3  El.  &  EL  658 ;  30  L.  J., 
Q.  B.  206  ;  7  Jur.  (N.8.)  674 ;  3  U  T.  604 ;  9 
W.  B.  88 ;  8  Cox,  0.  C.  498. 


III.  TBIAli. 

1.  Changing  Venue,  1763. 

2.  Arraignment,  1765. 

3.  Pottj}oniiig  or  Adjourning  Trial, 

a.  Postponement,  1766. 

h.  Adjournment,  1770. 

4.  Plea*. 

a.  Pleas  in  Abatement,  1770. 

i.  Special  Pleas,  1771. 

e.  Withdrawing  Plea,  1771. 

d.  Autrefois  Acquit  and  AntrefcdsConTict. 

i.  Validity,  1771. 
a.  Practice,  1777. 

5.  Becognvianeca. 

a.  Entering  into,  1779. 

b.  Estreat,  1781. 

e.  Forfeiture  and  Discharge,  1783. 

d.  Of  Bail— .Set  infra,  XV.  Bail. 

e.  To  Keep  the  ¥eaa^—See  iijro,  XIV, 

ABTICLE8  OF  THE  PEAOB. 

6.  Other  Pointe. 

a.  Bringing  up  Prisoner,  1786. 
h.  Standing  in  the  Dock,  1786. 
o.  Beading  Indictment,  1787. 

d.  Order  of  Trial,  1787. 

e.  Eight  of  Acquittal   on  Indictment  of 

Several,  17HS. 
/.  Trial  on  a  Verdict  in  a  Civil  Case,  1788. 
g.  Money  and  Chattels  of  Prisoners.  17^1 
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h.  Affidavits,  1700. 

i.  Death  of  Parties,  1700. 
j.  The  Prosecution,  1791. 

i.  lllncssof  PrUonerduringTriaL^-&0post, 

col.  1801. 

I.  Contempt  of  Coart.— iSM  Contempt  of 

CODET. 

1.  Changino  Venub. 

In  what  Caesi.] — The  conrt  removed  an  in- 
dictment from  the  Central  Criminal  Conrt,  and 
changed  the  venue  from  I,ondon  to  Westminster, 
where  it  was  a  prosecntion  instituted  by  the  cor- 

Station  of  Ixtndon.for  aconspiracj  in  procnring 
Ise  votes  to  be  given  at  an  election  to  the  office 
of  bridgemaster.   Jtrg.  v.  Simpmn,  6  Jar.  462. 

Where  the  coart  grants  a  nde  to  change  the 
venne  in  an  indictment,  on  the  groand  that  the 
flefendant  is  unlikcl;  to  have  a  fair  trial  where 
it  is  laid,  the  court  will  chaise  it  to  some 
other  coanty  on  the  same  circuit.  Anm^  6  Jur. 
131. 

The  court  will  permit  a  suggestion  to  be 
entered  on  the  record  for  the  purpose  of  carrying 
the  trial  of  a  misdemeanor  into  an  adjoining 
county  on  the  application  of  one  of  several 
defendants,  although  it  does  not  appear  that 
the  others  have  ass^ted  to  the  application,  if 
there  is  no  reason  for  believing  that  they  dissent. 
Beg.  v.  Srcwne,  6  Jar.  168. 

Zo  Felony.] — On  a  trial  for  felony,  the  jury 
was  not  able  to  agree  upon  a  verdict,  and  the 
prisoaer  was  discharged.  The  crown  then  moved 
to  have  a  second  trial  In  some  other  county,  <m 
the  ground  that  a  fair  trial  could  not  be  had  in 
the  connty  where  the  offence  was  committed  : — 
Held,  that  the  court  of  Queen's  Bench  had  the 
same  jurisdiction  to  change  the  place  of  trial  in 
felony  as  in  misdemeanor,  and  that  the  place  of 
trial  should  be  changed,  as  the  court  was  of 
opinion  that  a  fair  triid  could  not  be  had  in 
the  county  where  the  offence  was  committed. 
Hfg.  V.  Barret,  Ir.  R.  4  C.  L.  285 ;  18  W.  E. 
671. 

The  court  has  jurisdiction  to  change  the  place 
of  trial  in  felony  as  well  as  in  misdemeanor. 
Meg.  V.  Fay,  Ir.  B.  6  C.  L.  4.96. 

In  order  to  view  PremiMt.]— When  It  appears 
to  be  necessary  for  the  purjtose  of  a  criminal 
trial  that  the  jury  should  have  a  view  of  premises 
situated  in  a  different  county  from  that  in  which 
the  offence  was  committed,  this  is  sufficient 
reason  for  ordering  the  trial  to  take  place  in  such 
county.   Beg.  v.  Sheldon,  32  L.  T.  27. 

Qronnds  of  ohsnging— Fair  Trial  impoisible.] 

—Where  there  was  a  prospect  of  a  fair  trial,  the 
court  refused  to  change  the  venne,  though  the 
witnesses  resiuc<l  in  another  county.  Iteg.  v. 
J^vnn,  11  Jur,  2K7. 

The  conrt  will  nut  permit  the  venue  in  an  in- 
dictment to  be  changed  for  any  other  cause  than 
the  inability  to  obtain  a  fair  trial  in  the  original 
jorisdiction.  Eeg.  v.  Patent  Eureka  and  Sani- 
tary Mamre  Co.,  18  L.  T.365. 

The  rourt  has  no  power  to  change  the  venue 
in  a  criminal  case,  nor  wiU  they  order  a  sugges- 
tion to  be  entered  on  the  roll  to  change  the  place 
of  trial  in  an  information  for  libel,  on  the  ground 
of  inconvenience  and  difficulty  in  securing  the 
attendance  of  the  defendant's  witnesses.  Reg. 
v.  Catenditk,    Cox,  C.  C.  176. 


The  court  will  remove  an  indictment  for  & 
misdemeanor  from  one  county  to  another,  if  there 
is  reasonable  cause  to  apprehend  or  suspect  that 
justice  will  not  be  imjKirtially  administered  ia 
the  former  comity.  Sexv.SmU,  3  B.  i:  Aid.  444j 
2  Chit.  130. 

It  is  no  reason  for  changing  the  venue  in  an 
indictment  for  a  conspiracy  in  destroying  foxe» 
and  other  ncKcions  animals,  that  the  gentry  of 
the  county  in  which  the  indictment  was  found 
are  addicted  to  fox-hunting.  JTc^r  t.  A'ing,  £ 
Chit.  217. 

Evidence  of  partiality  must  be  extremely 
strong  to  induce  the  court  to  change  the  venue 
iu  a  criminal  information.  Jiex  y.  Harru,  X 
Burr.  1830 ;  I  W.  BL  378. 

In  felony,  the  court  refused  to  allow  the  de- 
fendant to  enter  a  suggestion  for  changing  the 
venue,  on  the  ground  of  prejudice  pervading  the 
county.  Beto  v.  J^Hvraxe,  1 1<.  &  M.  312 ;  4  B. 
k  Ad.  573. 

The  court  has  a  dtscrettonary  power  ctf  order- 
ing a  su^;estion  to  be  entered  on  the  record  of 
an  indictment  for  felony,  removed  thither  by 
certiorari,  for  the  pnrpose  of  awarding  the  jttry 
process  into  a  foreign  country  ;  but  this  powcr 
wlll  not  be  exercised  unless  it  is  absolutely 
necessary  for  the  purpose  of  securing  an  impartial 
trial.  Itex  V.  llotdea,  2  &  U.  167 ;  5  B.  & 
Ad.  847. 

It  is  no  ground  for  removing  the  trial  of  an  in- 
dictment from  a  large  county,  that  a  strong 
prejudice  exists  against  the  defendant  in  the 
county  town  where  the  trial  is  to  take  place. 
Iteg.  V.  Stephenson,  5  Jur.  341. 

Impoiition  of  Ttnu  «i  Ow  Crown.]— In  an 

indictment  for  murder  the  trial  had  twice  been 
ready  for  bearing ;  once  in  the  local  venue  where 
the  alleged  crime  was  committed,  and  once  in 
the  venue  fixed  by  the  Winter  Assizes  Act,  On 
both  these  occasions  the  trial  was  postponed  on 
the  ground  that  an  impartial  trial  could  not  be 
had  ;  it  appearing  on  i^davit  that  large  nntnbeis 
of  the  jurors,  who  would  try  the  case,  were 
members  of  an  association  cidled  "The  Land 
League,"  which  association  had  8ubscrit)ed  to  the 
defence  of  the  prisoners,  the  crime  being  of  an 
agrarian  nature.  The  venue  was  now  changed 
from  the  local  one,  to  a  district  where  it  appeared 
probable  that  a  fair  and  impartial  trial  could  be 
had,  the  crown  being  pnt  tinder  terms  to  expedite' 
the  hearing  of  the  case,  and  to  pay  the  costs  to- 
the  accused  persons  necessarily  incurred  by  the 
change  of  venue.  Beg.  v.  Phslan,  14  Cox,  C.  C. 
579. 

Additional  Coit>.]— On  an  indictment  fonnd 

at  the  assizes,  the  venue  was  changed  at  the 
defendant's  instance  to  another  countj',  and  he 
entered  into  the  usual  bond  to  nay  all  additional 
costs  incurred  in  consequence  of  the  change  ;  the 
commission  day  in  the  latter  county  was  on  a 
Saturday,  and  in  the  former  county  on  a  Wed- 
nesday  : — Held,  that  he  was  properly  cliargcablo 
with  the  costs  of  the  witnesses  in  staying  at  the 
assize  town  on  the  Sunday,  as  they  were  oU 
bound  to  have  been  there  on  the  comnussion 
day.   B^.  T.  A'eiotoH,  1  Cox,  C.  C.  195. 

2.  Akraignment. 

How  made.] — ^Arraignments  may  be  withoofe 
holding  up  the  hand.  Rew  v.  Sateliffe,  1  W. 
Bl.  3. 
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Stuuliag  rnuta  bj  A«t  of  6od  or  of  Xalieo.]— 

Where  a  prisoner,  on  being  arraigned,  stated 
that  he  was  deaf,  on  which  the  indictment  was 
rewl  over  to  him,  and  he  apparently  did  not  hear 
it :  the  judgu  directed  a  jury  to  be  empanelled 
to  try  whether  he  stood  mute  by  the  act  of  God 
or  of  malice.   Bex  v.  Ifaltim,  U.  &  M.  78. 

And  his  counsel  has  a  right  to  address  the 
jury  and  call  witnesses  for  him.  Bfx  r.  Roberts, 
Car.  C.  L.  57. 

If  a  person  stands  mute  upon  his  arraignment, 
the  court  may  direct  the  fiheriff  to  return  a  jury 
instanter,  to  try  whether  he  stands  mute  obsti- 
nately or  by  the  visitation  of  God ;  and  if  they 
find  that  be  stands  obstinately  mate,  sentence 
may  be  passed  without  farther  inqolry.  Mfm  t. 
Mercier,  1  Leach,  C.  C.  183.  S.  P.,  Hew  v.  Steel, 
1  Leach,  C.  C.  451. 

Semble,  that  where  a  prisoner,  being  caUcd  on 
to  plead,  remains  mute,  the  court  cannot  hear 
evidence  to  prove  that  he  does  so  through  malice, 
and  then  enter  &  plea  of  not  gnilty  nncter  7  &  8 
Oeo.  4,  c  28,  8.  2 ;  bat  a  jary  must  be  em- 
panelled to  try  the  question  of  malice,  and  it  is 
upon  their  finding  that  the  court  is  authorised  to 
enter  the  plea.   Ji^g.  v.  Israel,  2  Cox,  C.  C.  263. 

The  7  &  8  Geo.  4,  c.  28,  s.  2,  authorising  the 
court  to  direct  a  plea  of  not  guilty  to  be  entered 
for  a  party  who  stands  mate  <^  malice,  or  will 
not  answer  directly  to  an  indictment,  applies  to 
the  case  of  a  party  who  refuses  to  plead  on  the 
grotiiid  that  he  haid  previooaly  pleaded  to  another 
indictment  for  the  same  oSence,  but  which  in- 
dictment was  not  valid  in  consequence  of  its 
having  been  found  upon  the  testimony  of  wit- 
nesses not  duly  sworn  to  give  evidence  before 
the  grand  jury.   Sex  v.  BUtm,  6  Car.  k  P.  92. 

A  person,  deaf  and  dumb,  was  to  be  tried  for 
a  capital  felony:  the  judge  ordered  a  jury  to 
be  empanelled,  to  try  whether  he  waa  mute  by 
the  visitation  of  God  ;  the  jury  found  that  he 
was  so.  The  jury  was  then  sworn  to  try  whether 
he  was  able  to  plead,  which  they  found  in  the 
affirmative  ;  and  the  prisoner  by  a  sign  pleaded 
not  gnilty.  The  judge  then  ordered  the  jury  to 
be  sworn  to  try  whether  the  prisoner  was  now 
sane  ornot ;  and  on  the  qaestion,  he  directed  the 
jury  to  consider  whether  the  prisoner  had 
somcient  intellect  to  comprehend  the  course  of 
the  proceedings,  so  as  to  make  a  proper  defence, 
to  challenge  any  juror  he  might  wish  to  object 
to,  and  to  comprehend  the  details  of  the  evi- 
dence ;  and  that  if  they  thought  he  had  not, 
they  should  find  him  not  of  sane  mind.  The 
jory  did  so,  and  the  judge  ordered  the  prisoner 
to  be  detained  under  39  &  40  Geo.  8,  c  94,  s.  2. 
Jlex  V.  PrUchard,  7  Car.  ft  P.  303. 

A  person,  deaf  and  damb,  was  to  be  tried  for 
a  misdemeanor.  A  jury  was  empanelled  to  try 
whether  he  was  mute  by  the  visitation  of  Gotl, 
and  on  their  finding  that  he  was  so,  they  were 
sworn  to  try  if  he  was  ot  sound  mind,  and  on 
their  finding  that  he  was  so,  his  counsel  pleaded 
not  guilty  for  him,  and  the  trial  proceeded  in 
the  usual  manner,  and  the  evidence  was  not 
interpreted  to  the  prisoner.  Jteff.  v,  Whitfield, 
3  Car.  &  E.  121. 

A  prisoner  when  caUed  upon  to  plead  to  an  in- 
dictment, stood  mute.  A  jurr  was  empanelled 
and  sworn  to  try  whether  he  was  mate  of 
malice  or  by  the  visitation  of  God,  A  verdict  of 
mute  of  malice  having  been  returned,  the  court 
onicrcd  a  plea  of  not  guilty  to  be  entered  on  the 
recora.    Meg.  v.  Schletn-,  10  Cox,  C.  C.  409.  1 

A  person  who  was  unable  to  read  or  write, . 


and  who  could  only  speak  a  few  words  in  a 

whisper,  was  indicted  for  murder.  It  waa  sub* 
mittud  that  he  was  not  in  a  condititm  to  plead, 
and  ought  not  to  be  put  upon  his  trial.  The 
judge  thereupon  ordered  a  jury  to  be  sworn, 
who,  in  answer  to  BpeciSc  questions  put  to  them 
by  the  judge,  said  that  the  prisoner  was  able  to 
plead,  that  hie  was  sane,  that  at  the  inesent  time 
he  was  incapable  of  speaking  so  as  to  Instruct 
his  solicitor,  and  that  his  incapacity  was  caused 
by  his  own  act.  In  consequence  of  these 
answers  the  prisoner  was  called  upon  to  plead, 
but  having  pleaded  not  guilty  his  trial  was  ad- 
joumed  till  the  next  sessions.  Beg,  v.  Marrit. 
61  J.  P.  762. 

Deelining  to  plead.]— A  prisoner  declining  to 
plead  to  an  indictment,  the  court  directed  a  plea 
of  not  guilty  to  be  entered.  Beg.  v.  Bernard,  1 
P.  ft  F.  240. 

Wlwn  Olijoatioii  ihoold  bo  taken  that 
Fxisonor  not  flt  to  bo  triod.]— A  prisoner  being 
arraigned  on  two  indictments  for  murder,  and 
having,  with  apparent  intelligence,  pleaded  to 
one,  and  declined  to  plead  to  the  other,  the  plea 
of  not  guilty  was  entered  for  him  by  statute 
with  the  assent  <A  bis  counsel.  Tbe  case  being 
then  opened,  and  the  first  witness  examined, 
and  it  being  then  set  ap  by  his  counsel  tiiat  he 
was  insane,  or  not  in  a  fit  state  to  be  tried  : — 
Held,  that  the  proper  time  for  making  that  sug- 
gestion was  before  the  prisoner  pleaded  ;  and, 
had  it  so  been  made,  a  jury  should  have  been 
impannellcd  to  try  the  question,  whether  he  was 
sane  and  in  a  fit  state  to  be  tried,  hut  as  the 
trial  had  been  begun,  and  it  wonld  be  manifestly 
inconvenient  to  recommence  the  trial  of  tbe 
collateral  issue,  and  as,  moreover,  the  evidence 
as  to  the  prisoner's  present  sanity  was  very 
much  mixed  up  with  the  gener^  question  of  his 
sanity,  it  was  open  to  the  conrt,  under  39  ft  40 
Geo.  3,  a  94,  to  take  the  whole  of  the  evldenoe, 
and  then  leave  to  the  jury  both  qaestions  as  to 
his  state  cS.  mind  at  the  time  of  the  act  and  at 
the  time  of  the  trial.  Bag.  v.  Southey,  4  F.  ft  F. 
864. 

3.  POSTFONIKO  OB  AOJOUBNINO  TBIAL. 

a<  Poalponomeut. 

Application,  when  mado.]— A  motion  to  put 
off  a  trial,  on  an  indictment  for  felony,  cannot 
be  entertained  till  after  plea  pleaded.  Beg.  t. 
Bolam,  2  M.  ft  Rob.  192. 

Absenoo  (tf  material  Witness.]— A  prisoner's 

counsel  moved  to  postpone  a  trial  for  murder, 
on  an  affidavit  which  stated  that  one  of  the 
witnesses  for  the  prosecution,  who  had  been 
bound  over  to  appear  at  the  assizes,  was  absent, 
and  that  on  cross-examination  that  witness 

could  give  material  evidence  for  the  prisoner  ;  

Held,  that  this  was  sufficient  ground  for  post- 
poning the  trial,  without  showing  that  any 
endeavour  had  been  made  on  the  part  of  the 
prisoner  to  procure  the  witness's  attendance,  as 
the  prisoner  might  necessarily  expect,  from  his 
having  been  bound  over,  that  be  would  appear 
Beg.Y.  M'(hHhy,Car.k'iA.G2n. 

When  a  witness  tor  the  prosecution  Is  so  ill  as 
not  to  be  able  to  travel,  the  jiKige  may,  in  his 
discretion,  postpone  the  trial.  Beg.  t.  S^it. 
2  F.  ft  F.  663.  ^ 
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On  an  indlctinent  for  bribery,  the  trial  was,  on 
the  application  of  the  prosecutor,  postponed  to 
the  next  assizes,  on  acconnt  of  the  absence  of 
material  evidence.   Reg.  y.  J^obbt,  2  F.  &F.  18. 

An  iBsae  upon  the  identity  of  a  person  is  to  be 
tried  iiutanter.   Sex  t.  Soger*,  S  Burr.  1809. 

—  Vot  examined  before  Ki^tratfl.]~If  it 

is  moved,  on  the  part  of  the  prosecntion  in  a 
felony,  to  pat  off  the  trial,  on  the  ground  of  the 
absence  of  a  material  witness,  who  has  not  made 
a  deposition  before  the  committing  magistrate, 
the  judge  will  require  an  affidavit  stating  what 
points  the  witness  is  expected  to  prove,  in  order 
that  he  may  form  a  judgment  as  to  the  witness 
beine  material  or  not.  Beg.  v.  Savage,  1  Oar.  & 
E.75. 

A  trial  for  mnider  was  put  off  until  the  next 
assizes,  upon  an  application  on  the  part  of  the 
prosecution,  on  the  ground  of  the  inability  of  a 
material  witness  to  attend,  although  the  witness 
was  not  examined  before  the  magistrates,  there 
being  an  affidavit  of  a  medical  man  as  to  an  injury 
to  the  witness,  rendering  it,  in  his  opinion,  unsafe 
that  he  should  travel,  and  this  even  after  the 
trial  had  been  appointed  for  a  particular  day. 
Big,  T.  Lawrence,  1 F.  &  F.  901. 

 What  Eridenee  sufficient  that  Witness 

eannot  attend.] — Where  it  was  stated  by  the 
grand  jury  on  their  returning  a  true  bill  for 
murder,  that  an  important  witness  was  too  ill 
to  give  evidence  in  court,  the  jury  directed  two 
surgeons  to  see  the  wibiess ;  and  on  their  stating 
on  tiie  voir  dire  that  the  witness  was  too  ill  to 
give  evidence  in  court,  the  judge  ordered  the 
trul  to  be  postponed  to  the  next  assizes,  and  the 
prisoner  to  be  detained  in  custody.  Reg.  v. 
Chapmam.,  8  Car.  &  P.  538. 

An  affidavit  of  a  snrgoHi,  that  the  witness  is  the 
mother  of  an  nnwoaned  child,  which  is  afflicted 
with  inflammation  of  the  lungs,  and  that  the 
chUd  could  neither  be  brought  to  the  assize  town 
nor  separated  from  its  mother  without  danger  to 
its  life,  is  sufficient  ground  for  the  absence  of 
the  witness,  in  order  to  found  a  motion  to  post- 
pone the  trial  Reg.  v.  Savage,  1  Car.    K.  75. 

FrodnettoD  of  tmA  Xrldenee.l — ^The  pro- 
duction of  fresh  evidence  on  behalf  of  the 
prosecution  (not  known  or  forthcoming  at  the 
preliminary  investigation,  and  not,  previously 
to  the  trial,  communicated  to  the  other  side) 
may  be  ground  for  a  postponement  of  the  trial, 
if  it  appears  necessary  to  justice.  Reg.  v.  Flan- 
nagan,  16  Cox,  C.  C.  403. 

Effeot  0^  on  Prisoner.] — Before  the  spring 
assizes,  1810,  A.  was  committed  to  take  his  tri^ 
at  those  assizes  for  shooting  B.  The  trial  was 
postponed  to  the  summer  assizes,  on  the  ground 
that  B.  was  too  ill  from  his  wounds  to  be  able  to 
attend  to  give  evidence.  Before  the  summer 
assizes  B.  died,  and  at  those  assizes  a  true  bill 
for  the  murder  of  B.  was  found  against  A., 
and  application  was  made  on  the  part  of  the 
prosecution,  to  postpone  the  trial  to  the  next 
spring  assizes,  on  the  ground  of  the  illness  of  a 
material  witness.  The  judge  granted  the  appli- 
cation, and  held,  that  A.  was  not  entitled  to  nis 
discharge  under  s.  7  of  the  Habeas  Corpus  Act. 
Reg.  V.  Bowen,  9  Car.  &  P.  609. 

If  it  is  moved  on  the  part  of  the  prosecution 
In  a  case  of  felony  to  postpone  the  trial  on  the 
ground  of  the  absence  of  a  material  witness,  the 


gractice,  where  the  absence  of  the  witness  can 
e  traced  to  the  acts  of  the  prisoner  or  hs 

friends,  is  not  to  discharge  the  prisoner  from 
custody,  except  on  very  sufficient  bail ;  b-jt 
where  no  collusion  appears  between  the  absctc 
witness  and  the  prisoner,  or  his  friends,  the 
practice  is  to  dischai^  the  prisoner  on  his  on-n 
recognisance.  Re>e  v.  Reardvure,  7  Car.  &  P.  497, 
Where  a  trial  for  felony  is  postponed,  on  the 
application  of  the  counsel  for  tiie  prosecution, 
on  the  ground  of  the  abs^ce  of  a  material 
witness,  it  is  in  the  discretion  of  the  judge, 
whether,  on  consideration  of  tbe  circumstances 
of  each  particular  case,  he  will  order  the  prisons 
to  be  detained  till  the  next  assises,  or  admit  hhn 
to  bail,  or  discharge  him  on  his  own  recognisance. 
Rex  V.  Otbom,  7  Car.  Sc.  P.  799. 

Sxtrene  Poverty— Attendawo  ot  Witamuet.] 

— The  court  will  postpone  until  the  next  assizes 
the  trial  of  a  prisoner  charged  with  murder,  on 
an  affidavit  by  his  mother  that  she  would  be 
enabled  to  prove  by  several  witnesses  that  he 
was  of  unsound  mind,  and  that  she  and  her 
family  were  in  extreme  poverty,  and  had  been 
unable  to  procure  the  means  to  produce  such 
witneases,  and  that  she  had  reason  to  believe  that 
if  time  were  given  to  her  the  requisite  funds 
would  be  provided.  Reg.  v.  ZoHgAwet,  4  F.  &  F. 
969  ;  10  Cox,  C.  C.  353. 

— -  Affidavit.] — The  affidavit  of  the  prisoners 
attorney,  setting  forth  the  information  be  had 
received  from  the  mother,  was  held  to  be  in- 
sufficient, lb. 

JSo  Time  to  prepare  Defence.] — Trial  post- 
poned on  an  afficUivit  by  the  prisoner's  solicitor 
that  he  had  not  bad  sufficient  time  to  prepare 
for  the  defence,  and  su^^esting  the  possibility  of 
a  defence.   Ri'g.  v.  Taylor,  11  Cox,  C.  C.  3W. 

Danger  to  Fnhlie  from  Infection.]— A  case 
was  postponed  on  the  ground  that  infection 
might  be  conveyed  to  the  public  by  the  attend- 
ance of  the  witnesses.  Reg.  t.  Taylor,  lb  Cos, 
C.C.8. 

Arrest  of  Defendant.] — A  defendant  in  an  in- 
dictment for  perjury,  tried  at  the  sittings  in  the 
Queen's  Bench,  was  arrested  on  the  Weln^day 
before  the  trial,  as  he  was  going  to  the  chambers 
of  his  ccnmsci  to  deliver  his  brief.  The  case  w^is 
called  on  for  trial  on  the  Saturday,  and  the  juilgc 
would  not  postpone  it  unless  it  could  be  shown 
that  the  arrest  was  by  collusion  with  the  prose- 
cutor ;  and  the  fact  that  a  witness  for  itte  prose- 
cution stood  by  while  the  arrest  took  place  is  not 
sufficient  to  raise  that  inference.  Reg.  v.  Gtrrden, 
Car.  &  M.  410. 

Opportunity  of  BitOng  Character  and  EvidenM 
of  Witnenes.]— An  application  to  postpone  the 
trial  of  a  prisoner  charged  with  muraer,  in  order 
to  afiord  an  opportunity  of  investigating  the 
evidence  and  characters  of  certain  witnesses, 
who  had  not  been  examined  before  the  com- 
mitting magistrate,  but  who  were  to  be  called  for 
the  prosecution  to  prove  previous  attempts  by  the 
accused  on  the  life  of  thie  deceased,  was  refused. 
Meg.  V.  Johnaon,  2  Car.  &  K.  854. 

That  other  Charges  may  be  brought  agaiait 

Prisoner.] — Dpon  a  chai^  of  murder  by  poison, 
the  presentation  of  a  bill  to  the  grand  jury  cannot, 
be  postponed  to  the  next  assizes,  on  the  groimd 
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that  other  and  like  charges  may  before  that  time 
be  brought  agaimt  the  prisoner,  and  if  no  bill  of 
indictment  is  so  presented,  he  is  entitled  to  be 
discharged.   Reg.  v.  Heetom,  14  Cox,  C.  C.  40. 

Prinoipal  Witnew  incompetent  to  take  Oath.] 

— A  jndge  at  assizes  may  postpone  a  trial  mitil 
the  next  assizes,  if  he  finds  the  priacipal  witness 
wholly  incompetent  to  take  an  oath  from  ignor- 
ance ;  andmayorderthewitnesstobeinstructed 
in  the  meantime  a  clergyman  in  the  principles 
of  his  dnty,  and  the  nature  and  obligation  of  an 
oath.   Sew  t.  White,  1  Loach,  C.  C.  430. 

Where  a  bill  for  rape  on  a  child  under  the  age 
of  ten  has  been  ignored  by  the  grand  jury,  in 
consequence  of  the  judge  nifusing  to  allow  the 
child  to  be  sworn  as  a  witness,  on  the  ground  of 
her  want  of  knowledge  of  tha  obligation  of  an 
oath,  the  prisoner  was  ordered  to  be  detained  in 
custody  until  the  child  could  be  properly 
instructed.   JR^g.  v.  Bayl'tt,  4  Cox,  C.  C.  23. 

In  a  case  of  carnally  knowing  and  abusing  a 
girl  under  ten  years  old,  it  appeared  on  an  appli- 
cation on  the  part  of  the  prosecution  to  po8t[>one 
the  trial,  that  the  girl  was  only  six  years  old,  and 
by  reason  of  her  age,  incapable  of  takug  an 
oath  : — Held,  that  the  trial  ought  not  to  be  post- 
poned in  order  that  the  child  might  be  instructed 
as  to  the  nature  of  nn  oath  ;  but  that  there  might 
be  cases  of  children  of  more  matured  intellect, 
e.g.  of  ten  or  twelve  years  old,  who  might  be 
from  neglected  edacation  incapable  Of  being 
sworn,  in  which  snch  a  postponement  might  be 

g roper.  Reg.  t.  Meholat,  2  Gar,  &  K.  216;  2  Cox, 
.  C.  136. 

fnjndiM  prorentiAg  Vilr  Trial.]— It  Ib  a 

good  ground  for  putting  off  a  trial,  tliatthe  jury 
paneb  at  the  assizes  haTe  been  token  from  a 
neighbonrhood  where  an  excitement  has'  been 
raised  against  the  prisoner  likely  to  prevent  a 
fair  trial   Reg.  v.  Bolam,  2  M.  &  Rob.  192. 

Fending  Examination  of 'V^tnoHw  Abroad.]— 

A  defendant  indicted  for  misdemeanors  com- 
mitted by  him  in  the  West  Indies  in  a  public 
capacity,  under  42  Geo.  3,  c  85,  is  not  entitled, 
npon  an  affidavit  in  the  common  fbrm  forpntting 
off  a  trial  npon  the  absence  of  a  material  witness, 
to  pnt  o£E  his  trial  till  return  made  to  writs  of 
mandamus  to  the  courts  abroad,  to  examine 
witnesses,  which  are  directed  to  be  issned  in  such 
cases  at  the  discretion  of  the  court  ;  bnt  he  must 
lay  before  the  court  such  special  grounds  by  affi- 
davit, as  may  reasonably  induce  them  to  think 
that  the  witnesses  sought  to  be  examined  are 
material  to  his  defence.  Bnt  prosecutor  in 
such  cases  is  of  course  entiUed  to  writs  «f  manda- 
mus for  the  like  pnipoBe.  lUx  y.  Jonet.  8  East, 
81 ;  9  B.  a  868. 

Expense!  of  Froseontion.] — Upon  the  post- 
ponementof  a  trial  for  the  recove^  of  a  witness 
who  is  ill,  the  prosecutor  may  then  be  allowed 
the  costs  of  the  prosecution  incurred  up  to  the 
<latc  of  the  postponement.  Reg.  v.  WUem^  12 
Cox,  0.  G.  622. 

b.  A4]onTnment. 

In  what  Oaiu.]— When  a  trial  is  not  con- 
cluded on  the  day  on  which  it  is  begun,  the  judge 
can  adjourn  it  from  day  to  day  without  the 
defendant's  consent.  Roe  t.  Storie,  6  Tom  Bep. 
dSO;  3  B.  B.  253.  &  P.,  Reg.  t.  OMtn,  48  L.  J., 
Q.  B.  105 ;  L.  B.  9  Q.  B.  360,  866. 


When  the  witnesses  for  the  prosecution  have 
been  examined  the  case  may  be  adjourned  in  order 
that  the  production  of  a  thing  essential  to  the 
proof  may  be  obtained.  Reg  t.  Wmborn,  6  Jar. 
267. 

After  the  case  for  the  prosecution  had  been 
opened  it  vras  found  that  owing  to  the  detention 
of  a  train  the  witnesses  for  the  prosecution  had 
not  arrived,  and  the  trial  was  adjourned  and 
the  jury  locked  up.  Reg,  t.  FoOsr,  8  Gar.  &  K. 
206. 

The  jndge  in  a  case  of  fekmy  has  no  anthority 
to  order  an  adjournment  (i.e.  to  another  day)  on 
accoont  of  the  mere  absence  of  the  prosecntor 
and  his  witnesses.   .B^y.  v.  i><irr,  2  F.  &  F.  861. 

Or  to  adjourn  a  criminal  trial  when  once  the 
jury  is  sworn.    Reg.  v.  Tempext,  1  F.  &  F.  381. 

Bat  a  prisoner's  trial  may  be  adjourned  if  the 
case  has  only  been  opened  by  counsel  for  tho 
prosecution,  but  not  after  evidence  has  been 
called.   Reg.  v.  Rjbion,  4  F.  &  P.  360. 

ATormant  in  Becord.l — Where  there  is  an 
averment  in  the  record  of  a  proper  and  legal 
adjournment  of  the  sessions  from  day  to  day,  it 
is  not  necessary  that  the  record  should  state  the 
day  or  days  npon  which  the  trial  took  place. 
O'Bnen.  v.  Reg,  36  L.  B.,  Ir.  461— C.  A. 

4.  Fleas. 
%.  Fleas  In  Abatemant. 

Hbw  pleaded.] — A  plea  in  abatement  is  a 
dilatory  plea,  and  most  be  pleaded  with  strict 
exactness.  (yCtmnell  Reg.,  11  OL  ft  F.  166  ; 
9  Jar.  26 ;  1  Cox,  C.  C.  413. 

Amendment  oti— The  court  will  not  allow  a 

defective  plea  in  abatement,  to  an  indictment  for 
a  misdemeanor,  to  be  amended.  Rea  v.  Cooke, 
4  D.  ft  B.  692  ;  2  B.  ft  G.  871  ;  2  L.  J.  CO.&V 
K.  B.  153. 

Kisnomer.]— Before  7  Geo.  4,  c.  64,  s.  19,  one 
indicted  for  a  misdemeanor  might  plead  in  abate- 
ment a  misnomer  of  his  surname— -Shakepear  for 
Shakespeare,  which  need  not  be  taken  for  idem 
sonons  ;  and  the  plea  concluding  with  praying 
judgment  of  the  taidictment,  that  he  might  not 
be  compelled  to  answer  thesame,  was  goud.  Re» 
V.  Sliakeepeare,  10  Kast,  83. 

Where  a  defendant  was  indicted  with  an  alias- 
dictos,  and  pleaded  in  abatement  that  he  was  not 
known  by  snch  name,  the  plea  most  have  been 
demurred  to,  or  issue  taken  thereon  ;  and  it 
could  not  be  quashed  on  motion.  Rea  r.  Gark, 

1  D.  ft  B.  43.  8.  P.,  Rm  t.  Cboie,  4  D.  ft  B.  114; 

2  B.  ft  C.  618. 

Feor.j — ^Where  a  defendant  pleaded  in  abate- 
ment to  an  indictment  for  a  misdemeanor,  that 
he  was  a  peer,  such  plea  was  bad  on  demurrer, 
for  not  stating  that  he  was  a  peer  of  the  United 
Kingdom,  and  showing  in  what  manner  he  derived 
histitle.  Rexv.  Cooke,  iD.&iU.6Q2 ;  2  B.kO. 
871. 

AffldaTit.] — A  dilatory  plea  to  an  indictment 
was  set  aside  for  want  of  an  affidavit  to  verify 
it.   Reo)  V.  Grainger,  3  Burr.  1617. 

Pleading  over.] — ^A  defendant  in  an  indict- 
ment for  a  misdemeanor  cannot  ploidover  to  the 
charge,  after  a  plea  in  abatement  for  a  misnomer, 
on  wldoh  issue  was  taken  and  foopd  agalnit 
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him.  Bfx  T.  Gihton,  8  East,  107.  See  Beg.  t. 
Phelpt,  Car.  k  M.  180. 

Judgment  oi.]  —  Althoi^h  the  praeecntor 

having  demurred  to  a  plea  in  abatement  con- 
clndcd  in  bar,  praying  final  jndgment  : — Held, ' 
that  the  court  was  not  precluded  thereby,  bat 
was  bound  to  give  that  judgment  which  was 
right  on  the  whole  record.  Heg.  t.  Mitchell,  3 
Ccm,  0.  C.  94. 

Where  a  replication  to  a  plea  in  abatement 
introdaces  new  matter,  upon  which  issue  may 
be  taken,  the  prosecutor  is  entitled  to  piay  final 
jndgment.  lb. 

b.  Speoial  Fleaa. 

In  addition  to  Hot  Guilty.] — Tn  criminal  cases 

a  defendant  cannot  plead  a  Bpecial  plea  in  ad- 
dition to  not  guilty.  Jieg.  v.  f^rakan,  7  Coi,  C. 
C.  85.  S.  P.,  Ji^g.  V.  Slteeit,  Bell,  C.  C.  97 :  28 
L.  J.,  M.  C.  91 :  5  Jur.  fs-B.)  151 ;  7  W.  E.  256  ; 
8  Cox,  C.  C.  143. 

o.  Withdrawinff  Flea. 

Siseretion  of  Judge.] — It  is  purely  for  the 
discretion  of  the  judge  at  the  trial,  whether  a 
plea  of  not  guilty  may  be  withdrawn  or  not; 
and  the  exercise  of  such  discretion  cannot  be 
reviewed  upon  a  case  reserved.  Itof.  v.  Bnncn, 
IT  L.  J.,  M.  0. 145. 

Trial  in  Qneon's  Ben«h.]~Where  an  indict- 
ment has  been  removed  and  sent  down  to  trial 
as  a  queen's  bench  record,  the  defendant  cannot 
withdraw  his  plea  of  not  guilty  and  plead  guilty. 
Mex  T.  Barrett,  2  Lewin,  C.  C.  264. 

Betnwting  Flea  of  Ovil^.] — prisoner  who 
baa  pleaded  guilty  to  a  charge  of  larceny,  and 
upon  whom  sentence  has  been  passed,  cannot  be 
allowed  to  retract  his  plea  and  plead  not  guilty. 
Beg.  V.  Selhe,  9  Car.  i;  P.  346. 

On  the  trial  of  an  indictment  for  forgery 
against  two,  one  of  them,  after  the  opening 
speech  for  the  prosecution,  asked  to  be  allowetl 
to  withdraw  his  plea  of  not  guilty  and  to  plead 
guilty.  This  was  done,  and  the  plea  of  guilty 
was  recorded.  He  was  then  examined  as  a 
witness  for  the  prosecution  against  the  other, 
and  swore  that  he  had  no  knowledge  of  the  in- 
etrnment  being  forged.  Upon  this  he  was  allowed 
to  withdraw  his  plea  of  guilty  and  to  plead  not 
guilty,  the  jury  withdrawing  their  verdict.  The 
trial  of  the  other  iiarty  was  then  proceeded  with, 
and,  on  his  acquittal,  the  one  who  had  withdrawn 
his  plea  was  put  upon  his  trial.  A<a.  t.  Clvuta; 
6  Goz,  C.  C.  237. 

d.  AntrafKis  Aoanlt  and  ATitnfi>ls  Oonvlot. 

i.  Validity. 

Indietnunt  in  wrong  Conntry.]— An  acquittal 
upon  an  indictment  in  a  wrong  county  cannot 
be  pleaded  to  a  subsequent  indictmeut  for  the 
offence  in  another  county.  Bex.  t.  TIW«A,  1 
M.  0.  0. 175. 

Judgment  Tevaried  in  Brror.]-— A  plea  of 
autrefois  convict  or  acquit,  which  shows  that  the 
judgment  on  the  former  indictment  has  been  re- 
versed for  error  in  the  judgment,  is  not  a  good 
bar  to  A  subsequent  indictment  for  the  same ! 


offence.  Reg.  v.  Drury,  3  Car.  t  K.  193;  18  L.  J. 
M.  C.  189  ;  3  Cox,  C.  C.  646. 

A  judgmoit  reversed  is  the  same  as  no  judg- 
ment ;  and  upon  a  record  without  any  judgment 

no  punishment  can  be  inflicted.  lb. 

DefMt  in  Beoord.] — ^Where,  by  reason  of  some 
defect  in  the  record,  either  in  the  indictment, 
place  of  trial,  process  or  the  like,  a  prisoner  has 
not  been  lawfully  liable  to  suffer  judgment  for 
the  offence  charged,  be  has  not  beoi  in  jeopardy 
in  the  same,  which  entitloB  him  to  plead  the 
former  proceeding,  in  bar  to  a  nibseqtient  in- 
dictment, lb. 

A  prisoner  is  lawfully  liable  to  suffer  punish- 
ment on  an  erroneous  record,  until  it  is  reversed 
in  a  court  of  error.  lb. 

Bad  Indiotment.] — A  judgment  on  demurrer 
in  felony,  on  the  ground  that  the  indictment  does 
not  sufficiently  charge  a  felony,  is  no  bar  to  a 
subsequent  good  indictment  for  the  some  fel(Hiy. 
Beg.T.  Buihmond,  I  Car.  ft  K.  240. 

A  prisoner  acquitted  for  forgery  on  a  variance 
between  the  instrument  proved  and  the  form  in 
which  it  was  set  out  in  the  indictment  cannot 
plead  autrefois  acquit  to  another  indictment  for 
tne  same  offence,  unless  the  instrument  be  again 
misrccited  in  the  same  manner.  Best  v.  Ooogam^ 
1  Leach,  C.  C.  448. 

Prisoner  put  in  Peril.] — The  defence  of  autre- 
fois convict  is  a  common  law  defence  available 
in  every  case  where  a  man  is  put  in  peril  more 
than  once  for  the  same  act,  whether  the  charges 
are  made  before  magistrates  or  tried  before  a 
jury.  WemyfM  v.  Bopkint,  44  L.  J.,  M.  C.  101 ; 
L.  k  10  Q.  B.  378  ;  33  L.  T.  9  ;  23  W.  R.  691. 

Where  a  prisoner  was  indicted  at  quarter  ses- 
sions on  four  counts,  charging  him  with' "  unlaw- 
fully inflicting  grievous  b^ily  harm,"  "  unlawful 
wounding,"  "  unlawfully  assaulting,  occasioning 
actual  bnlity  harm,"  and  "common  assault." 
arising  out  of  one  transaction,  and  the  jury  con- 
victed on  the  fourth  count,  but  were  unable  to 
agree  upon  a  verdict  on  the  first  three,  and  were 
dischai^cd ;  it  was  held  at  the  assises,  to  which 
the  prisoner  was  sent  for  trial  on  the  first  three 
counts,  that  the  prisoner  had  been  autrefois  con- 
vict, uid  must,  therefore,  be  discharged.  Beg.  r. 
Grimiooed,  60  J.  P.  809. 

Evidence  whioh  might  have  been  adduoed  at 
first  Tzisl.] — If  the  prisoner  could  have  been 
legally  convicted  on  the  first  indictment  upon 
any  evidence  that  might  have  been  adduced,  his 
acquittal  on  that  indictment  may  be  successfully 
plea<led  to  a  second  indictment ;  and  it  is  im- 
material whether  the  proper  evidence  was  ad- 
duced at  the  trial  of  the  first  indictment  or  not. 
Hex  V,  Skeen,  2  Car,  tt  P.  635. 

Vaets  tiiitstBiBg  flrtt  Indietment.]— A  plea, 
of  autrefois  acquit  cannot  be  pleaded  unless  the 
facts  charged  in  the  second  inaictment  would,  if 
true,  have  sustained  the  first.  Bex  v.  Yander- 
eamb,  2  East,  P.  C.  619 ;  2  Leach,  C.  C.  708. 

 Acquittal  tor  Fslony— Kisdemwuior.] — 

By  24  4:  25  Vict.  c.  97,  s.  35,  and  24  &  25  Vict, 
c.  100,  it  is  enacted  that  any  person  who  un- 
lawfully and  maliciously  throws  upon  or  across 
any  railway  any  wood,  stone,  or  other  matter 
with  intent  to  endanger  the  safety  of  any  pas- 
senger travelling  or  being  upon  such  railway,  or 
wtih  intent  to  obstruct  or  injtire  any  engino 
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Ahall  be  guilty  o£  felony,  and  being  convicted 
thereof  shall  ba  liable  to  penal  servitude  for  life, 
■or  to  be  imprisoDcd  for  any  time  not  exceeding 
two  years : — Held,  that  an  acquittal  upon  an 
indictment  charging  the  prisoner  with  a  felony 
was  no  bar  to  a  subsequent  indictment  being 
preferred  upon  the  3amc  facts  for  a  misdemeanor 
under  the  provisions  of  the  above  statutes.  Jteg. 
V.  OUmore,  15  Cox,  C.  C.  85. 

An  acquittal  {tf  an  offence  charged  as  a  larceny 
cannot  be  pleaded  in  bar  to  on  indictment  for 
the  same  offence  chargeci  u  a  false  pretence. 
S^,  T.  HeMdergOH,  Car.  &  M.  328. 

FalM  FreteuMs— Larceny  of  same  Ooods.]— 

A  person  cannot,  after  having  been  convicted 
upon  an  Indictment  for  the  misdemeanor  of 
•obtaining  cretlit  for  goods  by  false  pretence*  or 
«ther  fraud,  be  lawfully  tried  upon  an  indict- 
ment for  larceny  of  tha  same  gooils.  Meg.  v. 
Jiinn,  66L.J.,Q.B.87;  [18971  1  y.  B.214;  76  L. 
T.  392;  18  Cox,  C.  C.  447;  61  J.  T.  829— 
<C.  C.  B. 

Ho  pnniilimrat  at  Tint  TiiaL] — A  person 
"who  has  been  convicted  of  an  assault  by  a  court 
•oE  summary  jurisdiction,  but  has  been  discharged 
without  any  sentence  of  fine  or  imprisonment,  ua 
,-giving  security  to  be  of  good  behaviour,  cannot 
afterwards  be  convictetl  on  an  indictment  for 
the  same  assault.  Reg.  v.  Miles,  51)  L.  J.,  M.  C, 
66;  24  Q.  B.  D.423;  62  L.  T.  572;  38  W.  B. 
.334;  17  Cox,  C.  C.»;  54  J.  P.  649— C.  C.  B. 

SvrUty— Felony  eommittod— Intent  to  oom- 
mlt  Felony.  1— A  plea  of  autrefois  acquit  of  a 
burglary,  where  the  felony  is  laid  as  actually 
<H)mmitted,  cannot  be  pleaded  to  an  indictment 
for  the  same  burglary  laid  with  intent  to  commit 
the  felony,  for  they  are  two  distinct  and  different 
■offences.   Sex  v.  Vandereomb,  supra, 

llnrdoT  —  Borglary  with  TiolonM.]  —  If  a 

partycharged  with  the  crimeofmurder,committed 
in  the  perpetration  of  a  burglary,  is  generally 
.acguitled  on  that  indictment,  he  cannot  after- 
waa-ds  be  convicted  of  the  burglary  with  violence, 
.as  the  general  acquittal  on  the  charge  of  murder 
would  be  an  answer  to  that  part  of  the  indict- 
ment containing  the  allegation  of  violence.  Sty, 
w.  Oouldf  U  Car.  &  P.  364. 

Kanilaaghter — Harder.] — A  man  was  tried 
ifor  manidaughter,aud  found  guilty  and  sentenced. 
Shortly  after  his  trial  the  coroner's  jury  returned 
.an  inquisition  for  wilful  murder  upon  the  same 
iacts.  At  the  nest  assize  he  was  arraigned  upon 
.«ucb  inquisition,  when  he  pleaded  autrefois  con- 
vict. The  facts  of  identity  of  the  prisoner  and 
■deceased  having  been  given  in  evidence,  and  the 
judge  having  road  the  depositions,  which,  as  he 
thought,  disclosed  a  case  of  manslaughter,  he  held 
the  plea  to  be  proved,  at  the  same  time  stating 
.that  if  he  thought  the  case  would  ultimately 
ilm\'c  resolved  itself  into  one  of  murder,  he  should 
have  ti  ted  the  prisoner,  and  if  necessary,  reserved 
the  point.  Sea.  v.  limcoei,  34  L.  T.  465 ;  13  Cox, 
<;.  C.  217. 

lIiirdMr— PoiMaliig  with  Intent  to  XwdorO — 

Cpon  an  indictment  under  7  Will,  i  It  1  Yict. 
c.  85, 88. 3, 4,  for  administering  poison  with  intent 
to  murder,  a  previous  acquittal  on  an  indictment 
ijor  murder  founded  on  vxe  same  facts  could  not 


be  pleaded  In  bar.  Stg.  t.  CoAneU,  6  Cox,  0  C. 

178. 

Knrdei  hj  admiulBtering  VoxioTu  Thing.] — 

A  first  count  for  muixlering  a  male  bastard  chdd, 
stated  that  the  prisoner  gave  and  administered  a 
lai^  quantity  of  oil  of  vitriol,  and  forced  the 
child  to  take  into  his  month  and  throat  a  largo 
quantity  of  the  said  oil  of  vitriol,  the  prisoner 
knowing  that  the  said  oil  of  vitriol  would  occa- 
sion the  ilcath  of  the  child,  whereby  he  became 
disordered  in  his  mouth  and  throat,  and  by  the 
disorder,  choking,  suffocating,  and  strangling 
occasioned  thereby,  languishel  and  died.  The 
second  count  was  for  murdering  the  child,  by 
administering  a  certain  acid  called  oil  <rf  vitrim, 
and  forcing  the  child  to  take  a  large  quantity  of 
the  said  acid  into  his  mouth  and  throat,  by 
means  whereof  he  became  injured  and  disordered 
in  his  mouth  and  throat,  and  incapable  of  swal- 
lowing his  fooil,  and  died  of  the  inflammation, 
injury,  and  disorder  occasioned  thereby.  A  plea, 
that  the  prisoner  had  been  acquitted  for  mur- 
dering a  base  infant  male  child,  by  giving  and 
administering  a  certain  deadly  poison,  to  wit, 
oil  oE  vitriol,  and  by  forcing  the  child  to  take, 
drink,  and  swallow  down  a  large  quantity  of  the 
said  oil  of  vitriol,  the  prisoner  knowing  it  to  be 
a  deadly  poison,  whereby  the  child  became  rick 
and  distempered  in  his  body,  and,  by  the  sicknees 
and  distemper  occasioned  thereby,  languished 
and  died,  is  a  good  bar  to  the  indictment.  Seat 
V.  Gark,  1  Br.  &  B.  473. 

Assault — Murder.] — A  person  was  acquitted 
of  an  assault  with  intent  to  mnrder,  but  was 
convicted  of  an  assault  with  intent  to  do  grievous 
bodily  harm,  and  the  prosecutor  having  subse- 
quently dic<l,  he  was  indicted  for  murder 
Held,  that  he  was  properly  indicted.  Seg.  t. 
Salvi,  10  Cox,  C.  C.  481,  n. 

Hurder— Asfault.] — Two  were  Indicted  for 
having,  on  the  10th  November,  1849,  assaulted 
P.  They  pleaded  autrefois  acquit,  and  in  their 
plea  set  out  an  indictment  for  murder,  the 
third  count  of  which  alleged  that  they  had  mur- 
dered the  deceased,  by  beatings  on  5th  November 
and  1st  December,  1849,  and  1st  January,  1850, 
and  on  divers  other  days  between  the  6th  No- 
vembar  and  1st  January  ;  and  the  plea  averred 
that  the  assaults  charged  in  the  second  indict- 
ment were  identically  the  same  as  those  of  which 
they  had  been  acquitted  on  the  trial  of  the  first. 
The  replication  was,  that  the  prisoners  were  not 
acquitted  of  the  felony  and  murder,  including 
the  same  identical  assaults  charged  in  the  indict* 
ment.  On  the  first  trial  the  oounsel  for  the 
crown  had  stated  the  assaults  as  conducing  to 
the  death,  and  had  given  them  in  evidence  to 
sustain  the  charge  of  murder.  It  was  proved, 
however,  that  the  cause  of  death  was  a  blow  in- 
flicted shortly  before  the  death  of  the  deceased, 
which  occurred  on  the  4th  <^  January,  but  there 
was  no  evidence  to  show  whom  the  blow  was 
struck  ;  and  the  prisoners  were  acqnitted.  The 
judge,  on  the  second  trial,  told  the  jury,  that  if 
they  were  satisfied  that  there  were  several  dis- 
tinct and  independent  assaults,  some  or  any  of 
which  did  not  in  any  way  conduce  to  the  death 
of  the  deceased,  it  would  be  their  duty  to  find 
the  prisoners  guilty.  The  jury  found  the  pri- 
soners guilty  : — Held,  that  the  conviction  wag 
right,  as  the  prisoners  could  not,  on  the  trial  for 
murder,  have  been  convicted,  under  7  Will.  4  it 
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1  Tict.  c.  f  6,  a  11,  of  liie  assaults  for  which  they 
were  indicted  on  the  second  trial.  JZtw.  t.  Bird, 
T.  &  M.  874 ;  2  Den.  C.  C.  94  ;  20  L.  J.,  M.  C. 
70  ;  15  Jot.  198  ;  6  Cox,  C.  C.  SO. 

Assault  —  Felonious  Stabbing.] — A  plea  of 
autrefois  convict  of  an  assault  before  justices, 
under  9  Oeo.  4,  c  31,  s.  27,  is  a  bar  to  an  indict- 
ment (or  feloniously  stabbing  in  the  same  trans- 
action.   Seg.  T.  Walker,  2  TO.,  k  Bob.  146. 

Assaolt — Hanslaughter.] — But  a  preTioos 
Rummar;  convictioD  for  an  assault  under  21  k 
25  Yict.  c.  100,  s.  45,  is  not  a  bar  to  an  indict- 
ment for  maiulanghter  ot  the  part7  assaulted, 
founded  upon  the  same  fscts.  JfivrU, 
86  L.  J.,  M.  C.  84  ;  L.  B.  1  C.  C.  90 ;  16  L.  T. 
636 ;  16  W.  B.  999  ;  10  Cox,  0.  C.  4S0. 

Where  there  has  been  a  summary  conviction 
under  the  Summary  Jurisdiction  Act,  1879,  for 
assault,  and  the  person  assaulted  subsequently 
dies  of  injuries  caused  by  the  acta  constitidang 
the  assault,  a  plea  of  autrefois  couTict  is  not  a 
good  answer  by  the  person  so  summaiify  con- 
victed of  an  indictment  for  the  manslaughter  of 
the  person  assaulted.  The  death  of  the  deceased 
person  is  one  of  the  facts  constituting  the  cause 
for  a  prosecution  for  manslaughter.  Eeg.  v. 
Friel,  17  Cox,  C.  C.  825. 

Bape— Assault  with  Intent  to  eaiiunit  Bape.! 

— ^An  acquittal  on  an  indictment  for  rape  conia 
not  be  Eucce^fully  pleaded  to  a  subsequent 
indictment  for  an  assault  with  intent  to  commit 
a  rape,  nor  could  an  acquittal  on  an  indictment 
for  feloniously  stabbing,  with  intent  to  do 
grievous  bodily  harm,  bo  successfully  pleaded 
to  an  indictment  for  an  assault,  though,  in  each 
case,  the  transaction  was  tJie  same,  and  the 
accused  might  have  been  convicted  uf  an  assault 
under  7  WilL  4  &  1  Vict,  c  83,  s.  11.  .»y.  v. 
mmit,  2  Car.  it  K.  781. 

Feijory— Sanu  AffldftTit.]— One  was  Indicted 
in  Middlesex  for  perjury  committed  in  an  affi- 
davit, which  indictment,  after  setting  out  so 
much  of  the  affidavit  as  contained  the  Msc  oath, 
concluded  with  a  prout  patct  by  the  affidavit 
filed  in  the  Court  of  King's  Bench,  and  on  this 
he  was  acquitted ;  after  which  be  was  indicted 
again  'n  Middlesex  for  the  same  perjury,  with 
this  diiterence  only,  that  the  second  indictment 
Bet  out  the  jurat  of  the  affidavit,  in  which  it  was 
stated  to  have  been  sworn  in  London ;  which 
was  traversed  by  an  averment  that  in  fact  the 
defendant  was  so  sworn  in  Middlesex,  and  not  in 
London  : — Held,  that  he  was  entitled  to  plead 
autrefois  acquit,  for  the  jurat  was  not  conclusive 
as  to  the  place  of  swearing ;  and  the  same  evi- 
dence as  to  the  real  place  of  swearing  the  affidavit 
might  have  been  given  under  the  first  as  under 
the  second  indictment,  and  therefore  the  defen- 
dant had  been  once  before  put  in  jeopardy  for 
the  same  offence.   Sea  t.  Etnden,  9  East,  437. 

Lareoiy — Property  of  A.  or  B.] — The  prisoner 
stole  the  goods  of  J.  B.  from  his  stall,  which  at 
the  time  was  in  the  charge  of  B.  B.  his  son,  a 
child  of  fourteen,  who  lived  with  his  father,  and 
worked  for  him.  The  first  indictment  against 
him  for  stealii^  the  goods  described  them  as  the 
property  of  B.  B.  The  sessions  thinldng  this  a 
wrong  description  directed  an  acquittal,  and 
caused  a  new  bill  to  be  sent  up  laying  the 
property  Itk  J.  B.  To  this  indictment  he  pleaded 


autrefois  acquit :— Held,  that  the  plea  could  not 
be  sustained,  for  the  prisoner  could  not,  on  the 
evidence,  have  been  convicted  on  the  first  in- 
dictment, charging  the  property  as  that  of 
R.  B.,  and  that  the  court  could  only  look  at  the 
first  indictment  as  it  stood,  without  considering 
whether  the  allegation  as  to  the  owner^ip  of 
the  goods  might  not  have  been  amended  so  as  to 
have  warranted  a  conviction.  Jieg.  v.  Gnat^ 
Dears.  &  B.  113 ;  26  L.  J.,  M.  0.  17 ;  3  Jar. 
^.S.)  1146  ;  5  W.  R.  52  ;  7  Cox,  0.  C.  186.  Se» 
Reg.  V.  Av^in,  2  Cox,  C.  C.  59. 

Lanei^  at  Comnwn  Law  and  under  StatiUa.1 

— In  one  indictment  the  prisoners  were  Qtmigea 
with  larceny  at  common  law,  and  for  felonioi^y 
receiving  "the  goods  aforesaid."  They  were  ac- 
quitted on  the  ground  that  the  allied  goods- 
were  a  fixture  in  a  building.  They  were  then, 
charged  upon  a  second  indictment  under  the 
24  &  25  Vict;  c.  96,  s.  31,  for  stealing  the  fixture^ 
to  which  charge  they  pleaded  autrefois  acquit. 
The  presiding  chairman  at  sessions  held  that 
plea  not  to  be  proved,  and  the  prisoners  then, 
pleaded  not  guilty,  but  were  convicted  : — Held, 
that  the  ruling  of  the  chairman  was  right,  and 
that  the  prisraiers  had  not  been  in  peril  on  th& 
count  for  receiving  in  the  first  indictment. 
Beg.  V.  O'Brien,  46  L.  T.  177  ;  15  Cox,  C.  C.  29. 

Principal — Aeeassory  before  Faet.] — A  poscna 

who  is  tried  for  felony  as  a  principal,  and  ac- 
quitted, cannot  plead  that  acquittia  in  bar  of 
another  indictment,  which  charges  him  witlk 
being  an  accessory  before  the  fiKst  to  the  same 
felony.   Bex  v.  Plant,  7  Car.  k  P.  576. 

A  person  who  is  tried  as  a  principal  and 
acquitted  cannot  plead  that  acquittal  in  bar  of 
an  indictment  charging  him  with  being  au 
accessory  before  the  fact  to  the  same  felony. 
Bex  V.  Birehenenffh,  1  M.  C.  C.  477;  7  Car.  k  P_ 
679.  SeeilAiiT.i^irry,  7CaT.&;P.836.  &«24 
&  23  Vict.  c.  94,  B.  1. 

Joint  Indictment— Single  Indictment]— Plea 
by  one  prisoner,  indicted  singly  for  receiving; 
stolen  goods,  of  autrefois  acquit,  under  an  io- 
dictment  gainst  him  and  four  others,  on  wbicb 
one  was  convicted,  and  the  pri!»oner  and  the 
three  others  were  acquitted,  is  good.  Bex 
Danu,  1  M.  C.  C.  424. 

ETidenoe  showing  finrner  ^letmant  in- 
correct. ] — Indictment  that  the  defendant,  in  the 

reign  of  the  present  king,  kept  a  common 
gaming-house  ;  pica,  that  the  defendant,  in  the- 
reign  of  the  present  king,  was  acquitt^  upom 
an  indictment  tov  keeping  a  common  gaming- 
house in  the  reign  of  the  late  king,  against  th& 
peace  of  our  said  lord  the  ting ;  and  swentag 
the  identity  of  the  offences:  demurrer,  con- 
cluding with  a  prayer  ot  judgment  of  respon- 
deat ouster  : — Held,  first,  that  the  plea  was  tad, 
because  the  indictment  on  which  the  acquittal 
was  founded  charged  an  offence  committed  in 
the  reign  of  the  late  king,  and  the  defendant 
could  not  by  averment  show  that  the  offenco 
chargetl  in  both  indictments  was  the  same ;  and 
secondly,  that  the  judgment  on  demurrer  was. 
final,  although  the  demurrer  concluded  with  a. 
prayer  of  judgment  of  respondeat  ouster.  Be» 
V.  Taylor,  5  J).  kR.  422 ;  8  B.  &  C.  602 ;  S  L.  J.^ 
(o.B.)  K.  B,  68. 

Tsrdiet  of  OoU^— Seoond  Indictment  by- 
OrdAr  of  Jndg*.]— A  first  count  charged  th^ 
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prisoners  with  having  In  their  poBseesicHi  a 
mould  intended  to  impress  the  stamp  of  the 

reverse  side  of  a  shilling ;  the  second  stated, 
that  the  mould  was  intended  to  impress  the 
obverse  side ;  the  third  stated  that  it  was  in- 
tended to  impress  part  or  parts  of  the  reverse 
side ;  and  the  fourth  stated  the  same  as  to  the 
obverse  side.  A  verdict  o£  gailty  having  been 
recorded,  a  motion  was  made  in  arrest  of  judg- 
ment, on  the  ground  that  the  two  last  counts 
were  bad  for  uncertainty,  whereupon  the  judge 
directed  another  indictment  to  be  preferred. 
The  second  indictment  contained  the  first  two 
counts  of  the  previous  one ;  a  third  and  fourth 
stated,  that  the  mould  was  intended  to  impress 
parts  of  the  obverse  and  parts  of  the  reverse 
sides  ;  a  fifth  and  sixth  used  the  word  "  part " 
instead  of  parts,  Tiie  prisoner  pleaded  autrefois 
convict.  The  twelve  judges  decided  that  the 
plea  was  bad,  and  confirmed  the  second  convic- 
tion.   ^ex  v.  Phillips,  I  Jur.  427. 

Bseond  Indletment  should  hare  hem  iaoliidad 

in  First.] — A  prisoner  was  tried,  on  the  6th  of 
April,  1863,  upon  an  indictment  charging  him 
with  having,  on  the  22nd  of  January,  1863, 
stolen  2f>Ibs.  of  copper,  the  property  of  A,  and 
was  acquitted.  Ue  was  again  tried  on  the  29th 
of  June,  186S,  upon  an  indictment  which  chained 
him,  in  a  first  count,  with  having,  on  the  20th 
September,  1802,  stolen  a  riddle,  the  property  of 
A.,  and  in  the  second  count,  with  having,  on  the 
16th  of  January,  1863,  stolen  five  shovels,  also 
the  property  of  A.  The  prisoner  had  been  in  A.'s 
employ  several  years,  and  the  riddle  and  shovels 
were  found  in  his  possession  on  the  21st  of 
January,  1863,  but  there  vas  no  evidence  to 
show  when  they  were  stolen  : — Held,  firat,  that 
he  was  not  cntitletl  to  b3  acquitted  upon  the 
second  trial  on  the  groimd  that  the  charge  of 
titealing  the  riddle  and  shovels  ought  to  have 
been  included  in  the  first  indictment,  and  that 
on  these  facts  a  verdict  was  righdyJ!oniid  against 
him  upon  a  plea  at  autrefois  acquit.  Ilea.  v. 
Xnight,  L.  &  C.  378  ;  9  L.  T.  808  ;  9  Cox.  C.  C. 
437. 

Flea — Duplioity — Two  Aoqnlttals.] — If,  in  a 
plea  of  autrefois  acquit,  the  prisoner  was-to  insist 
on  two  distinct  leoords  of  acquittal,  his  plea 
would  be  bad  for  duplicity.  Sex  r.  S/i^n,  2  Car. 
&  P.  635. 

Diiehai^e  of  Jury  by  Judge — Sow  pleaded.] 

—On  the  trial  of  an  information  for -a  misde- 
ueanor  the  judge  discharged  the  jury.  The 
defendant  thai  put  a  plea  on  the  rccorc^  setting 
out  the  focts  under  which  the  jury  was  dis- 
charged, in  the  nature  of  a  plea  autrefois  acquit : 
— Held,  that  this  matter  could  not  be  raised  by 
way  of  plea,  but  must  be  raised  by  way  of  error 
on  the  record  after  conviction.  lieg.  v.  C'liarlt»- 
wortA,  4  L.  T.  638  ;  9  W.  E.  805  ;  9  Cox,  C.  C. 
40. 

ii.  Practice. 

Hot  Onil^.] — A  prisoner  may  plead  not 
Kuilty,  after  his  special  plea  of  autrefois  acquit  is 
found  against  him.  Bern  t.  Welch,  Car.  C.  L.  66. 

Informal  mode  of  pleading.]— The  court  will 
not  reject  a  plea  of  autrefois  convict  on  account 
of  the  informal  manner  in  which  it  is  handed  in 
by  the  prisoner,  but  will  assign  counsel  to  put  it 
into  a  formal  shape,  and  postpone  the  trial,  to 


give  time  f<»r  its  preparation.  Rem  T.  Chamber 

lain,  6  Car.  &  P.  93. 

Jury  charged— Two  Issuss.]— The  jury  can- 
not be  charged  at  the  same  tmie  to  try  the  two 
issues  of  autrefois  acquit  and  not  guilty.  Rex  t. 
Boche,  I  Leach,  C.  G.  134. 

Bight  to  begin.]— Four  persons  were  tried  for 

a  rape,  upon  an  indictment  containing  cotmts 
charging  each  as  principal,  and  the  others  aa 
aiders  and  abettors.  They  were  acquitted  ;  and 
it  being  proposed  on  the  following  day  to  try 
three  of  them  for  another  rape  upon  the  same 
person  (the  second  indictment  being  exactly  the 
same  as  the  first,  with  the  omission  only  ol  the 
fourth  prisoner),  they  pleaded  autrefois  acquit 
to  the  second  indictment,  averring  the  identity 
of  the  offences.  To  this  plea  there  was  a  re- 
plication that  the  offences  were  different : — Held, 
that  on  this  issue  the  prisoner's  counsel  must 
begin.   Bex  v.  Parry,  7  Car.  &  P.  836. 

Evidence — Counsel.] — To  sustain  a  plea  of 
autrefois  acquit  the  counsel  at  the  former  trial 
may  he  examined  to  show  from  his  notes  what 
evidence  was  given.  Beg.  v.  Bird,  6  Cox, 
C.  C.  11. 

 Proof  hy  Beoord.]— A  plea  of  autrefois 

convict  can  only  be  proved  by  the  record;  and 
the  indictment,  with  the  finding  o£  the  jury, 
indorsed  by  the  proper  othcer,  is  not  sufficicnl, 
although  it  appears  that  no  record  has  been 
made  up.  But  the  court,  before  whom  the 
prisoner  is  brought  to  be  tried  the  second  time, 
will  postpone  the  trial  at  the  request  of  the 
prisoner,  on  an  affidavit  of  the  fact,  to  give  time 
for  an  application  for  a  mandamus  to  compel  the 
making  up  of  the  record.  Rcw  v.  Bawoutn,  ft 
Car.  &  P.  101. 

 Proceedii^s  Coram- son  jodlee.] — ^A  plea. 

of  autrefois  convict  stated  that  the  prisoner  was 
indicted,  convicted,  and  sentenced,  at  a  sessioa 
of  the  peace,  duly  holdeu  by  adjournment  tm  the 
5tb  of  July  ;  replication,  ntd  tiel  record.  The 
record,  produced  in  support  of  the  plea,  stated 
that  the  indictment  was  found  at  a  session  com- 
menced and  holden  on  Monday  the  1st  of  July, 
and  that  the  court  was  adjourned  till  Tuesday 
the  2nd ;  that  the  court,  having  re-assembled  on 
Thursday  the  4th,  was  adjourned  to  Friday  the 
5th,  when  the  prisoner  was  tried  and  convicted  i 
— Held,  that  the  plea  of  autrefois  convict  was. 
not  proved  by  the  record,  inasmuch  as  for  want 
of  an  adjournment  from  the  Tuesday  to  the 
Thursday,  the  proceedings  on  the  Friday  were 
coram  nonjudice,  and  a  nullity.  Bex  v.  Bawmtny 
G  Car.  &  P.  337. 

 Drawing  up  Beoord.] — During  the  sitting 

under  the  same  commission,  the  original  indict- 
ment, and  minutes  of  the  verdict  upon  it,  are 
receivable  in  evidence  in  support  of  a  plttt  of 
autrefois  acquit,  without  a  record  being  dravns 
up.  In  order  to  his  pleading  autrefois  acquit  in 
a  case  of  felony,  the  prisoner  has  not  a  right  to  & 
copy  of  the  second  indictment,  but  he  has  a. 
ntJht  to  have  the  indictment  read  slowly.  Bern- 
V.  Parry,  7  Car.  k  P.  836. 

Yeidlct  on  Issns  is  Final.]— The  prisoner'a 

counsel  put  in  the  commitment  and  the  former 
indictment,  and  also  the  minutes  of  the  former 
acquittal  written  on  the  indictment.    On  this 
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evidence  the  jury  found  that  the  offences  were 
tlic  same ;  and  it  being  referred  for  the  opinion 
of  judges,  whether  there  was  any  evidence  to 
justify  sod  support  the  Tcnlict,  and  if  not 
whether  such  verdict  was  final,  and  operated  as 
ft  bar  to  any  further  proceedings  by  the  crown — 
upon  the  second  indictment : — Held,  that  the 
verdict  of  the  jury  was  final,  and  the  prisoners 
were  discharged.   It^x  v,  Party,  7  Car.  k.  F.  836. 

A  verdict  for  a  prisoner,  on  on  issue  of  autre- 
fois convict,  cannot  be  set  aside,  and  a  new 
trial  had,  though  without  evidence,  and  against 
ttie  opinion  at  the  judge.  Mex  v.  Lea,  2  M.  C. 
C.  9, 

6.  BBCOaKISANOXS. 
ft.  EnterlxLff  Into* 

Soffleieney  of.] — In  considering  the  sufficiency 
of  a  recognisance  to  j>rosecatc  under  the  Vexa- 
tious Indictment  Act,  s.  1.  reference  may  be 
made  to  the  accompanying  depositions  to  ascer- 
tiiin  the  particulars  of  the  offence  to  be  charged, 
n^.  V.  Bell,  12  Cox,  C.  C.  37. 

Where  a  party,  indicted  at  the  quarter  sessions 
for  a  conspiracy,  bad  entered  into  an  insufficient 
recognisance  to  take  his  trial:— Held,  that  the 
court,  on  a  removal  by  certiorari,  might  dis- 
charge it  on  motion,  and  compel  him  to  enter 
into  better  securities.  Ht'ic  r.  Jlovper,  1  Chit. 
491. 

QuarUr  Beuions — Fraetie«.]~-Thcufnial  prac- 
tice  in  taking  the  recognisance  of  a  person  con- 
victed at  quarter  sessions  is  that  the  person  eo 
convicted,  before  he  is  allowol  to  leave  tiie  court, 
enters  orally  into  the  recognisance  before  the 
officer  of  the  court,  who  makes  a  minute  of  it ; 
and  the  recognisance  is  not  formally  drawn  up 
till  afterwanis.   Jeffrcyt,  Ex  parte,  52  J.  P.  280. 

Amount  of.]— The  6  Geo.  2,  c.  19,  s.  S,  requir- 
ing the  parly  removing  a  conviction  by  a  magis- 
IiBtc  to  outer  into  a  reco^isance,  with  two 
sureties  in  5U/., conditioned  to  prosecute  tiic  writ 
with  effect,  WHS  not  complied  with  by  the  party  i 
and  his  two  sureties  entering  into  a  recognisance  j 
in  25/.  each,  but  it  must  be  in  the  entire  sum  of 
ml.   Rex  V.  DuRii,  8  Term  Rep.  217.  j 

OMTiff  armting  Fenonfl.]— A  sheriff  has  no 
Authority  to  take  a  bond  for  the  appearance  of 
persons  arrested  by  him,  under  process  issuing 
upon  an  indictment  at  the  quarter  sessions  for  a 
misdemeanor  ;  he  can  only  take  a  recognisance 
for  their  appearance.  Jieaguvgh  v.  Itostiter,  1 
Term  Uep.  51)6  ;  2  H.  BL  418,  42C. 

Under  vexatloru  Indiotmenta  Aot]— -Sw  ante, 
col.  1734. 

Enlarging  —  In   what  Catea.]  —  Where  a 

prisoner  has  mailc  df  f.mlt,  the  recof^isance  of 
the  prosecutor  may  be  enlarged  till  the  appre- 
beosioD  of  the  prisoner.  Yimng,  2u  re,  2  Uox, 
C.  C.  280. 

Where  an  indictment  for  felony  was  fonnd  at 

the  Central  Criroinal  Court  against  a  peer  of  the 
realm  and  several  commoners,  at  a  titrc  while 
the  houses  of  parliament  were  not  sitting,  the 
recognisances  of  the  commoners  were  rcspite<l 
from  session  to  session,  until  after  the  case  of  the 
peer  had  been  disposed  of  in  the  House  of  Lords. 
Meg.  T.  Dovglat,  Car.  ti  M.  J  93. 
A  judge  Bitting  at  nisi  prius,  acting  under  14 


&  15  Viet.  c.  100,  B.  19,  compelled  the  defendant 
in  a  cause  to  enter  into  recognisances  to  apjiear 
and  take  his  trial  for  perjury  at  the  next 
sessions  of  the  Central  Criminal  Court,  and 
bound  the  plaintiff  in  recognisances  to  pro- 
secute : — Held,  that  the  conrt  of  Kxcheiuer  had 
no  power  to  enlaige  those  reco'rnisancea  to  a 
subsequent  sessions  of  the  Central  Criminal 
Court.    Jli/rridge  v.  Hawkins,  15  Jur,  10^6. 

 Joriidiotioit  itf  Quarter  Benioiu.] — In- 
dictment for  misdemeanor  at  the  quarter  sessions. 
The  defendant  pleaded  guilty,  and  was  Ixiund  by 
recognisances  to  appear  for  judgment  at  the  next 
quarter  sessions,  and  judgment  waa  respited.  At 
the  next  April  sessions  judgment  was  farther 
respited  until  the  June  sessions,  when  juthrment 
was  given,  and  the  defendant  sentenced  to  !« 
fined  and  imprisoned.  On  error  broujrht : — Held, 
that  a  court  of  quarter  sessions  fiower  to 
respite  cases  from  one  sessions  to  anotlier.  Keen 
V.  Jleg.,  S  New  Sess.  Cas.  25  :  10  Q.  B.  92fi ; 
16  L.  J.,  M.  C.  180  ;  11  Jur.  lOtiO  j  2  Coi,  C.  C. 
341. 

The  record  stated,  that  at  the  first  session  it 

was  considered  and  adjud<;cd  that  the  defendant 
should  enter  into  rect^nisancc^  toap|)ear": — 
Held,  that  these  words  did  not  give  the  onler  the 
effect  of  a  jud-j^mcnt,  so  as  to  oast  the  s^e-sions  ot 
their  jurisdiction  to  give  judgment  at  the  subse- 
qaent  sessions.  lb. 

Who  ean  enter  into.]— A  person  of  the  age  of 
sixteen  is  competent  to  enter  into  a  recognisance 
cnnditioucd  to  prosecute  on  a  criraiuat  charge. 
WnUams,  Ex  parte,  M'ClcL  493  ;  13  Price,  673 ; 
28  R.  R.  735. 

By  a  local  act,  commissioners  were  enabled  to 
rate  every  person  or  ner-ons  who  occupied  land 
in  the  parish  : — Keld,  that  a  corporation  was 
liable  'to  be  rated,  although  by  a  chiuse,  giving 
an  appeal  to  the  sessions  to  any  party  aggrieved, 
such  party  was  bound  to  enter  into  a  rec<^- 
iiisJDce.  CartU  v.  Ai-«i  Waterworlu  Cj.,  7  B.  & 
C.  314. 

 Indictment  against  Corporation— Certio- 
rari.!— An  indictment  against  a  corporation, 
found  at  quarter  sessions,  may  be  removed  by 
certiorari,  at  the  instance  of  the  prosecutor, 
without  his  entering  into  the  recognisance  re- 
quired by  16  &  17  Vict.  c.  SO,  s.  5.  Rt^.  v. 
Mancketter  OfrporatiOH,  7  El.  In  Bl.  453 ;  26 
L.  J.,  M.  C.  65  ;  3  Jur.  (N.a)  839  ;  6  W.  B.  373. 

Uagiitratei  heforo  whom  entsred  Into.l  —A 

declai-ation  on  a  scire  facias,  upon  a  recognisance 
to  keep  the  peace,  described  the  justices  before 
whom  the  recognisance  was  taken  as  **  Lee  B. 
Townshend,  Esq.,  and  I.  H.  Harper,  Esq. : " — 
Held,  that  the  christian  names  of  the  justices 
did  not  appear  to  be  insufficientlv  stated.  Reg. 
V.  Dale,  17  Q.  B.  64  ;  20  L.  J.,  M.C.340;  15  Jur. 
667. 

In  the  margin  of  a  recognisance  "  Middlesex  " 
only  was  inserted,  and  the  instrument  was  stated 
to  have  been  taken  and  acknowledged,  the  day 
and  year  above  said,  before  me.  T,  B.  B.,  a 
magistrate  for  Surrey  ;  "  and  in  the  body,  that 
the  defendant  and  his  tail  "came  before  me, 
T.  B.  B.,  Esq.,  one  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  county  of  Surrej'."  It 
was  objectol  that  the  recognisance  was  void, 
because  it  did  not  show  jurisdiction  : — Held, 
that,  assuming  the  instrument  to  be  of  donbtfal 
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validity,  the  court  would,  notwithstanding,  es- 
treat the  recognisance  into  the  Exchet.iuer, 
where  the  objection  might  be  relied  or.  Iteg.  v. 
Sydterff,  2  D.  &  L.  664  ;  14  L.  J.,  Q.  B.  44  ;  9 
Jur.  280. 

Ho  Notice  of  Trial  nooettary.] — Where  a  de- 
fendant is  \inder  recognisances  to  appear  and 
take  his  trial  at  a  particular  session  of  the 
Central  Criminal  Court,  no  notice  of  trial  to  the 
prosecutor  is  requisite,  and  he  is  bound  to  be 
prqmrcd  to  try  at  that  session.  Reg.  t.  Parker, 
3  Cox,  C.  C.  299.   See  also  Rex  v.  Clark,  infra. 

b.  BrtrMt. 

At  Anlm—OertionTi.]— Recognisances  en- 
tered into  by  a  defendant  prosecuted  for  libel  at 
the  assizes  may  be  brought  up  by  certiorari  into 
the  Queen's  Bench  Division  to  be  estreated. 
The  Divisional  Court,  on  such  a  motion,  in  order 
to  ascertain  whether  there  has  been  a  breach  of 
the  ccmditions,  may  decide  whether  there  has 
tieen-a  libel  published  or  not.  Reg.  v.  Rrooke, 
£9  J.  P.  6. 

KotioB  to  Defendant  or  Bnrety.]— When  the 
condition  of  the  recognisances  is  that  the  defen- 
<iant  abstains  from  doing  an  act,  e.g.  from  pub- 
lishing libels,  it  is  not  necessary  to  give  him  or 
his  surety  notice  to  perform  the  conditions. 
Bole  124  of  the  Crown  Office  Rules,  which 
requires  a  notice,  applies  when  the  condition  is 
to  do  some  act,  and  not  merely  to  abstain  from 
doing  something.  lb. 

Into  tlie  Exchequer.] — ^Where  a  recognisance 
taken  before  a  justice  of  the  peace,  upon  the 
removal  of  an  indictment  into  the  Queen's 
Bench,  bad  been  returned  and  filed,  the  court 
permitted  it  to  be  estreated  inlo  the  Exchequer 
though  it  had  not  been  inrolled.  Meg.  v.  Syd- 
terff,  2  D.  &  L.  £64  ;  14  L.  J.,  Q.  B.  44  ;  9  Jar. 
280. 

Becognisances  estreated  into  the  Exchequer 
may  be  discharged  or  compomided  by  the  court, 
according  to  the  equity  and  circumstances  of  the 
case.  Pellero,  In  re,  18  Price,  299.  S.  C,  nom. 
Pellow,  Exparte,  M'Clel.  Ill  ;  28  R.  R.  683. 

The  3  Geo.  4,  c.  46,  and  4  Geo.  4,  c.  37,  do  not 
oust  the  Court  of  Exchequer  of  its  jurisdiction, 
where  forfeited  recogniBanceB  have  been  actually 
estrrated  into  it  from  an  inferior  jurisdiction. 
lb. 

For  the  course  to  be  pursued  in  enforcing 
estreats  into  the  Court  of  Exchequer  from  the 
King's  Bench,  see  Rem  v.  Tkaekle,  M'CleL  ft  Y. 
£14,  523. 

Ho  Hotiee  of  Trial  given.]— Where  a  defen- 
dant, on  being  taken  into  custody  on  the  8th 
June,  under  a  judge's  warrant  issued  against 
him  on  an  indictment  for  a  blasphemous  libel, 
entered  into  a  recognisance  to  appear  and  plead 
within  the  first  eight  days  of  the  ensuing  Trinity 
term,  and  to  try  the  cause  at  the  Middlesex 
sittings  aft^  that  term,  and  pleaded  not  guilty, 
tnit  <ud  not  give  notice  of  trial  or  make  up  the 
record,  either  for  the  sittings  after  Trinity  or 
Michaelmas  term,  nor  was  any  rule  obtained  for 
respiting  the  estreating  of  the  recognisance :  and 
the  prosecutors  gave  notice  of  trial  after  Trinity 
asA  llichaebnaa  terms,  bat  the  causes  were  not 
tried  in  either ;  bat  made  remanets  to  the  sit- 
tings after  Hilary,  and  the  defendant  was  ready 


to  take  his  trial  on  both  these  occasions  ;  and 
the  recognisance  was  estreated  in  Hilary  term, 
without  any  notice  having  been  given  to  the 
defendant,  or  any  motion  made  by  the  prose- 
cutors : — Held,  that  the  estreat  was  regular,  and 
conformable  to  the  ordinary  practice.  Rex  v. 
Clark,  &  B.  &;  Aid.  728.  Sec  also  Reg.  t.  Parker, 
supra. 

PraotiM  thertoB.] — ^The  condition  of  a  repw 
nisance  retomed,  filed,  and  inrolled  as  of  recoia, 
cannot  be  vari&l  by  a  rule  of  court.  Beas  v. 
Bing&am,  3  T.  &  J.  101. 

Upon  the  removal  of  an  indictment  for  a  mis- 
demeanor  from  the  Central  Criminal  Court,  hy 
the  defendants,  and  a  conviction  in  the  Queen's 
Bench,  the  rec(^;nisance  entered  into  by  Ute  bail 
is  liable  to  be  estreated  for  non-payment  of  the 
c(»ta  of  the  prosecution,  although  they  are  not 
mentioned  in  the  condition  of  the  recognisance. 
Reg.  V.  Ifagtie,  6  Jur.  1008. 

Recognisances  of  bail  taken  under  5  6  Will. 
&  M.  c.  11,  on  the  removal  of  an  indictment, 
cannot  be  estreated,  the  defendant  having  agreed 
with  the  prosecutor  to  plead  guilty  and  snbmit 
to  a  nominal  fine,  without  the  knowledge  of  the 
baU.    Rrx  v.  Rogert,  2  H.  is  W.  124. 

The  court  has  jurisdiction  to  respite  and  stay 
process  on  estreated  recognisances,  and  they 
will  do  80  on  apphcation,  in  order  to  give  the 
cognizore  an  opportunity  of  trying  a  question  of 
law  respecting  the  subject-matter  of  the  con- 
dition, although  the  forfeiture  imports  the  breach 
of  a  duty  imposed  by  competent  authority  under 
an  act  of  parliament.  MV'tdlington,  In  re,  9 
Price,  658. 

Where  a  party  is  in  castody  under  process 
issued  on  an  estreated  recognizance,  into  which 
he  alleges  that  he  has  not  entered,  the  proper 
course  is  to  come  into  court,  and  travetse  tiie 
recognizance.  Stoioell,  Ex  parte,  1  D.  ft  L.  996 ; 
13  L.  J.,  Ex.  328  ;  8  Jur.  740. 

Where  a  party,  bound  at  the  quarter  sessions 
in  recognisances  to  keep  the  peace,  is  afterwards 
convicted  at  the  petty  sessions  of  an  assault,  in 
order  to  estreat  the  recognisances  It  is  necessary 
to  bring  them  up  by  certiorari,  and  proceed 
therein  by  scire  uciu.  WM^,  In  re,  I  Mew 
Hess.  Cas.  9. 

When  a  recognisance  of  bail  to  keep  the 
peace  has  been  returned  for  the  purpose  of  being 
estreated,  the  court  will  not  send  it  back  again 
to  be  amended,  upon  a  suggestion  of  an  error 
appearing  on  the  face  of  it.  liiggins,  Eb  parte, 
2  D.  (N.8.)  713  ;  7  Jur.  441. 

Where  a  recognisance  has  been  removed  for 
the  purpose  of  being  estreated,  the  court  will 
not  grant  a  mandamus  to  the  justices  to  correct 
a  clerical  error  vitiating  the  recognisance.  Reg. 
v.5te<?*,  12L.J.,  M.C.  58. 

Power  of  Seiiions.] — A  party  who  had  applied 
for  a  beer  licence,  which  was  refused,  appealed 
against  the  refusal  to  the  October  quarter  ses- 
sions, and  entered  into  a  recognisance  to  try  the 
appeal,  abide  the  judgment  of  the  coart,  and  pay 
such  costs  as  the  court  might  award.  The  appeal 
was  dismissed,  and  the  court  ordered  the  appel- 
lant to  pay  costs  to  the  respondent  forthwith. 
A  blank  was  left  in  the  order  as  to  the  sums, 
which  the  clerk  of  the  peace  had  not  time  to  fix 
before  the  sessions  adjourned.  The  sessions 
adjourned  to  the  next  November.  Before  the 
ndjoamment  day,  the  clerk  of  the  peace  fixed  the 
costs  and  filled  up  the  order.  After  ^adjourned 
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pessionB  had  terminated,  bat  before  the  next 
t>c»8ioQ8,  which  were  held  on  the  next  Jannary, 
]>ayment  was  demanded  of  the  appellant,  who  did 
not  pay.  On  affidavit  of  this,  the  sessions 
holden  in  January  estreated  the  recognisance  : — 
Held,  that  the  sessions  had  power  to  estreat  the 
recognisance,  and  that  process  might  be  taken 
upon  it  under  3  Gea  4,  c  46.  Jteg.  t.  My  JJ.. 
r.  El.  &  Bl.  489  :  25  L.  J.,  M.  C.  1 ;  1  Jar.  (N.B.) 
1017;  4W.  B.  6. 

Held,  also,  that  it  was  not  necessary  that  the 
order  shonld  direct  the  costs  to  be  paid  to  the 
clerk  of  the  peace,  nnd^  11  &  12  Vict.  c.  48, 
8.27.  lb. 

If  a  recognisance  is  estreated  at  the  qnarter 
seesions,  and  a  writ  issaes  to  the  sheriff  to  levy 
under  3  Geo.  4,  c.  46,  b.  6,  and  the  sheriff  levies 
the  amount,  the  court  of  quarter  sessions  has  not 
the  power  to  mitigate  the  amount,  although  the 
money  has  been  actually  levied ;  and  the  party 
cannot  compel  the  sheruC  to  pay  back  the  differ- 
ence. Haynet  v.  Hayton,  7  B.  &  C.  293;  2  Car.  & 
P.  621  ;  6  L.  J.  (OA)  M.  C.  136  ;  31  R.  R.  206, 

When  a  recognisance  to  keep  the  peace,  taken 
before  two  justices,  was  forfeited  by  a  con- 
viction for  an  assault,  and  the  onarter  sessions, 
on  proof  of  the  record  of  conviction,  ordered  the 
recognisance  to  be  estreated  : — Held,  that  they 
had  no  authority  to  make  such  an  order,  and 
that  the  proper  course  of  proceeding  was  by 
scire  facias  on  the  recognisance.  Bemy.  Yvrk- 
tk  ire  (  W.  R.-)  JJ.,  2  N.  &  P.  457  ;  7  A.  &  B.  688  ; 
7  L.  J.,  M.  C.  9  ;  2  Jnr.  263. 

Although  an  order  of  the  court  of  quuter 
sessions  to  estreat  a  reccgDisance  for  a  fotfeitnre 
out  of  the  sessions  is  a  nullity,  yet  a  certiorari 
will  be  awarded  to  remove  it  in  order  to  qnash 
it.  ■  Beg.  v.  Yorkshire  (IT.  B.)  JJ,  2  N.  &  P. 
467  ;  7  A.  &  E.  583  ;  7  L.  J.,  U.  C.  9. 

Since  3  Geo.  4,  c.  46,  the  Court  of  Exchequer 
has  no  jurisdictiQa  over  recognisancefl  forfeited 
cither  before  justices  oat  of  sessions  or  at  the 
sessions.  lb. 

Duty  of  Clerk  of  the  Feeoe.]— It  is  the  duty 
of  the  clerk  of  the  peace  to  put  thelawin  motion 
to  levy  all  recognisances  xcofelted  at  quarter 
sessions.  lb. 

The  duplicate  of  fines,  issues,  amercements,  and 
forfeited  recognisances,  required  to  be  delivered 
into  the  Exchequer  by  the  clerk  of  the  peace, 
under  3  Geo.  4,  c.  46,  s.  14,  most  be  delivered 
in  on  oath.  Hodgson,  £g  parte,  2  Y.ft  J.  142  ; 
1  L.  J.,  Ex.  39. 

But  where  the  amount  of  estreats  to  be  certi- 
fied by  clerks  of  the  p>eace,  town  clerks,  &c.,  to 
the  court,  is  under  bl.,  they  may  verify  the 
return  or  certificate  by  affidavit  without  a  com- 
mission or  personal  appearance.    Tomlin,  Ese 

farte  or  In  re,  1  D.  P.  C.  SOS  ;  3  C.  ft  J.  122 ;  2 
yr.  176;  1  L.  J.,  Ex.  89. 

o.  FcaHsitnr*  and  Dlaoharffe. 

ForMtnre— King  a  TniftM.]— The  king  is 
only  trustee  for  the  party  in  a  forfeited  TeR(^:ni- 
Bance.   Bex  v.  Ayres,  4  Burr.  2118. 

 Award  of  Arkitrator.]— Where  A.  entered 

into  a  recognisance  to  pay  to  the  king  a  certain 
sum,  or  such  sum  as  B.  should  awu<d ;  and 
afterwards  by  rule  of  court  C.  was,  by  consent  of 
parties,  substituted  as  arbitrator  in  lieu  of  B., 
and  C.  made  his  award : — HeM,  that  the  recog- 
nisance was  not  forfeited  by  non-peiformance  of 
the  award  of  C  Bex  t.  Singkam,  3  Y.  &  J.  101. 


—  Whan  Seobgniiaiioe  passes  to  CKpera- 

tion.} — By  a  charter  of  Edward  4,  the  crown 
granted  to  a  corporation  "  all  penalties  forfeited 
and  to  be  forfeited,  of  all  and  every  the  barons,. 
&c,,  in  whatsoever  courts  the  same  barons,  &c., 
should  Imppen  to  be  adjudged."  By  a  charter  of 
Car.  2,  "  all  fines,  forfeitures,  &c.,  in  the  conrta 
aforesaid,  arising,  were  also  granted  to  the 
corporation : — Held,  that  under  neither  of  these 
charters  did  a  forfeited  recognisance  to  appear 
to  answer  a  charge  of  misdemeanor  pass  to  the 
corporation.  A-ar  v.  Xhver  CorporaUon,  1  C, 
H.  &  B.  726  ;  6  1^.  279 ;  4  L.  J.,  Ex.  94. 

A  charter  of  the  year  1399  granted  to  a  corpo- 
ration "  all  fines  for  trespass  and  other  offences 
whatsoever  and  also  fines  for  licences  to  a^ree 
and  all  amercements  ransoms  and  forfeited 
issaes  forfeitures  year  day  waste  and  estrepment. 
..."  A  second  charter  of  the  year  1448  granted 
to  the  same  corporation  "all  issues  fines  and 
amercements  from  whatsoever  pledges  and  main- 
pernors. .  .  ."  Held,  that  the  words  did  not 
in  either  case  include  recognisances  estreated 
on  the  failure  of  persons  accused  of  felony  or 
misdemeanor  to  appear  and  take  their  trial  at 
assizes.  Notting/iam  Cirrporatwn,  Ja  re,G6  L.  J., 
Q.B.883;  [18971  2Q.  1^602  ;  77L.T.210;  61 
J.  P.  723. 

Hotiee — Time — Servioe.! — The  word  forthwith 
in  a  notice  to  a  party  charged  criminally,  and 
out  on  bail,  to  appear  on  pain  of  forfeicinj^  his 
recognisance,  meuis,  within  a  reasonable  time 
from  the  servi(x,  and  not  from  the  date  of  the 
notice.  Beg.  v.  Price,  8  Moore,  P.  C.  203. 

Diaohargfl — When  entered  into  per  incvriam.] 

— ^When  two  members  of  a  corporate  body 
entered  into  their  recognisances  to  appear  and 
plead  to  an  indictment  for  non-repair  of  a 
highway,  the  jndge  ordered  them  to  be  dis- 
charged from  sach  recognisances  on  the  ground 
that  they  were  entered  into  per  inonriam.  Meg. 
V.  Bvry  Improvement  CommisHimen,  11  Cox, 
0.  0.  641. 

 Impossibilitf  of  ForfDrmaaee.] — To  an 

action  upon  a  I'ecognisance  or  an  obligation,  im- 
poB8ibIlity,l^act  of  God,  of  performance  of  the 
condition,  is  a  good  defence.  Zeitrim  ^£!art)  v. 
Steward,  It,  B.  6  C.  L.  27. 

 When  Frosoention  not  willing  to  pro- 
ceed.]— Where  a  prisoner  has  been  committed 
for  tnal  at  the  assues,  and  parties  bound  over 
a  magistrate  to  proeecate  and  give  evidence,  the 
judge  will  not  discharge  the  recognisances  on  an 
intimation  that  the  attorney-general  does  not 
think  it  a  proper  case  for  prosecution.  Beg.  v. 
Freahley,  6  Cox,  C.  C.  76. 

The  court  refused  to  dischat^  withont  pre- 
ferring a  bill  of  indictment,  the  recognisances  of 
prosecutors,  being  members  of  a  society  far  pro- 
moting religious  knowledge  among  the  poor,  who 
bad  caused  a  servant  to  be  committed  for  em- 
bezzlement ;  the  application  being  made,  not  on 
the  ground  of  any  defect  in  the  evidence,  bat  on 
the  ground  that  the  prosecutors  thought  VbaX,  the 
r^rmation  of  the  offender  would  be  best  pro- 
moted by  such  a  couTBB.  Bex  v.  i\n(Z,6  Oar. ftp. 
323. 

But  where,  at  the  assizes,  parish  officers  were 
under  recc^isances  to  prosecute  a  pauper  for 
obtaining  money  by  false  pretences,  the  judge 
permitted  the  recognisances  to  be  discharged. 
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the  part?  liaTlng  been  in  nrisoa  Bercral  weeka, 
and  the  parish  beiDg  nawiUlng  to  indict  Itea 
Adanu,  6  Car.  Si  P.  324. 

 Abnnee  of  Witneu.]— Where  the  trial 

<tf  prisonen  had  been  saccesurely  postponed  for 
two  assizes,  in  consequence  of  the  absence  of  a 
material  'witness,  and  the  affidavit  on  which 
application  was  made  for  further  postponement, 
stated,  that  the  witness  in  question  was  believed 
to  have  gone  to  India  as  a  soldier,  so  that  there 
was  not  any  prospect  of  his  soon  return,  the 
jndge  entered  the  recognisances  of  the  prosecutor 
to  be  discharged,  and  discharged  the  prisoners 
without  compelling  them  to  enter  into  any  recog- 
nisances for  their  future  appearance.  Rty.  v. 
Bridgman^  Car.  &  M.  271. 

 PriMiur  a  Laiiati«.1— 'Where  a  prisoner 

has  been  removed  to  a  Innatic  asylom,  under  3  & 

4  Vict.  c.  54,  the  recognisances  of  the  prosecutor 
and  witnesses  will  not  be  dischai^ed,  but  will  be 
respited  until  the  next  assizes  or  sine  die.  Reg. 
v.  Cobut,  1  Cox,  C.  C.  207.  S.  P.,  Reg.  v.  Blach- 
well,  7  Coi,  C.  C.  353. 

 Wife  and  Family  inpported  by  Parish.] 

— defendant  having  been  committed  to  prison 
on  a  forfeited  recognisance,  his  wife  and  umily 
becoming  burdensome  to  the  parish,  is  not  a 
eafflcient  ground  to  discharge  him.  Rm  t. 
JStaneher,  3  Price,  261. 

 Sesiioiis,  Jnriidiotion  of—Liability  of 

Sheriff.] — Where,  upon  a  recognisance  forfeited 
at  qaaricr  sessions,  the  sheriff  tias  levied  part  of 
the  penalty,  and  has  the  defendant  in  execution 
for  the  residue,  the  sessions  have  jurisdiction 
over  the  whole  recognisance  ;  and  if  the  sheriff 
has  notice  that  they  have  discharged  the  de- 
fendant wholly  tliercfrom,  before  the  money 
lcvi«l  had  been  paid  over  to  the  treasury,  an 
action  lies  against  the  sheriff  for  the  amount. 
Harper  Sayton,  B  M.  &  By.  307 ;  8  L.  J.  (O.S.) 
M.  C.  129. 

 Oofti.] — When  an  indictment  had  been 

removed  by  certiorari,  and  the  defendant,  being 
convicted,  had  become  liable  to  costs,  the  conrt 
refused  to  discharge  the  recognisances  of  the 
baU  to  the  certiorari  until  the  costs  were  paid, 
although  the  recognisances  made  no  mention  of 
costs,  but  the  court  stayed  the  proceedings  on 
recognisances  with  respect  to  the  defendant 
propter  paupertatem.  Meg.  v.  ITionitoit,  1  L. 
M.  &  P.  192  ;  4  Ex.  820 ;  19  L.  J.,  M.  0. 118. 

A  recognisance  to  remove  an  indictment  from 
the  court  of  oyer  and  terminer,  at  Hick's  Hall, 
is  a  recognisance  at  common  law.  and  not  within 

5  &  6  Will.  &  M.  c  11,  s.  2,  and  the  same  may  be 
discharged  without  ooBta.  Beta  t,  Fouuea,  1 
Burr.  10. 

The  condition  of  a  recognisance  to  pay  the 
seizing  officer  the  costa  occasioned  by  a  claim,  is 
broken  by  the  non-payment  to  the  seizing  officer 
of  the  general  costs  of  reststing  the  claim, 
though  such  costs  are  not  incurred  personally^ 
the  seizing  officer.  Rex  v.  BvUoei,  1  U.  ft  W. 
726  ;  1  Tyr.  &  G.  998  ;  6  L.  J.,  Ex.  289. 

 Hotlon.] — A  motion  to  discharge  a  de- 
fendant from  estreated  reccKnisances,  under  4 
Geo.  3,  c.  10,  must  be  preceded  by  a  notice  to 
the  solicitor  of  the  treasury.  T^on,  In  re,  8 
D.  P.  C.  177. 

In  order  to  dischazge  a  forfeited  recognisance 


estreated  into  the  exchequer  by  order  of  a  judge, 
the  party  most  have  the  constat  of  the  proceed- 
ings from  the  office  of  the  clerk  of  the  estreats  in 
court ;  and  notice  of  motion  should  be  given  to 
him  and  to  the  solicitor  of  the  treasury.  Rex  v. 
Holden,  8  Tyr.  680  ;  2  L.  J.,  Ex.  240. 

The  motion  to  discharge  a  forfeited  recog 
nisance  should  bi  made  on  either  of  tiie  days  in 
the  week  when  the  treasurer's  remembrancer  is 
present.   Dif»J,  Ex  parte,  2  Tyr.  500. 

Although  the  city  of  London  is  entitled  to 
forfeited  recognisances  entered  into  within  tlic 
city  of  London,  yet  the  courts  will  not  allow  a 
recognisance  to  be  discharged  though  the  motion 
is  mode  with  the  consent  of  the  citrf  solicitor, 
unless  notice  has  been  given  to  the  attomev- 
genenO.  Beg.  v.  Morrit,  1  M.  ft  W.  510  :"l 
Tyr.  ft  O.  805  ;  6  L.  J.,  Ex.  170. 

 At  what  Time.]— Where  a  defendant 

entered  into  a  recognisance  to  appear  to  and  try 
an  indictment  for  perjury  against  her  in  Trinity 
Term,  and  slie  had  appeared  and  pl«ided  to  the 
indictment,  but  the  indictment  liad  not  been 
tried,  the  court  would  not  in  Michaelmas  Term 
discharge  the  recognisance,  but  ordered  that  it 
should  not  be  put  in  suit  before  tiie  last  day  of 
the  term.   Bex  v.  &rote,  3  D.  P.  C.  955. 

Indemni^  of  Surety.]— A.  entered  into  a 
recognisance  of  bail  for  B.  on  the  removal  by 
certiorari  of  an  indictment  for  conspiracy.  B. 
was  convicted,  and  the  recognisance  was  estreated 
for  nonpayment  of  the  prosecutor's  costs : — Held, 
that  A.  might  mtUntain  an  action  against  B.  as 
upon  an  implied  indemnity.  Jonee  v.  Orchard, 
Iti  C.  B.  614  ;  24  L.  J.,  0.  P.  229 ;  1  Jur.  (n-S.) 
936  ;  3  W.  B.  654. 

A  recognisance  is  not  a  record  until  it  is  in- 
rolled,  and,  therefore,  where  a  defendant  pleaded 
to  an  action  on  bills  of  exchange,  that  the  plain* 
tiff  was  indebted  to  him  by  virtue  of  a  recog- 
nisance taken  in  the  court  of  exchequer,  which 
was  still  in  force,  as  by  the  recognisance  remain* 
ing  in  the  court  before  the  banms  will  appear, 
without  stotingthat  it  was  inrolled;  a  replica- 
tion, that  the  plaintiff  was  not  so  indebted, 
concluding  to  the  country,  was  held  good,  inas- 
much  as  the  plea  did  not  state  a  debt  due  by 
recognisance,  which  was  matter  of  lecord.  OlyiM 
V.  rXtM-jv,  1  a  ft  Aid.  153. 

6.  Othbe  Points. 

a.  Bringing  up  Prisoner. 

In  Chutodj  in  another  County.]— Where  a 

defendant  is  in  custody  in  the  county  of  A., 
upon  an  attachment  Issuing  out  of  the  court  of 
exchequer,  he  may  be  removed  to  the  county  of 
B.,  to  take  his  trial  upon  an  indictment  found 
in  the  latter  county.  Wetton,  In  re,  1  0.  ft  J. 
459;  1  Tyr.  385. 

b.  Standing  in  the  Dock. 

A  person  who  surrenders  to  take  his  trial,  on 
a  charge  of  felony  at  the  assizes,  must  be  tried 
at  the  bar  of  the  court,  and  cannot  take  his  trial 
at  any  other  part  of  the  court,  even  with  the 
consent  of  the  prosecutor.  Reg.  v.  St.  George, 
9  Car.  ft  P.  483. 

A  merchant  was  indicted  for  an  offence  against 
the  act  of  parliament  prohibiting  slave-trading. 
His  counsel  applied  to  the  court  to  allow  him  to 
sit  by  him,  not  on  the  ground  of  his  position  in 
society,  but  because  he  was  a  foreigner,  and 
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sereral  of  the  docnmentB  in  the  case  were  in  a 
foreign  Ian|?uage,  and  it  would,  therefore,  be 
convenient  for  bis  counsel  to  have  him  by  his 
side,  that  he  might  consult  him  during  his  trial  : 
— Held,  that  the  application  was  one  which 
ought  not  to  be  granted.  Meg.  t.  Sulueta,  I  Car. 
&  K.  215  ;  1  Cox,  C.  C.  20. 

Where  a  captain  in  the  army  surrendered  in 
discharge  of  nis  bail  to  take  his  trial,  for 
feloniously  shooting  at  another  (in  a  duel)  with 
intent  to  kill  him  : — Held,  that  he  must  take  his 
place  within  the  dock  like  all  other  prisoners 
charged  with  felony ;  bat  on  his  expressing  a 
wish  to  that  efiFect,  he  was  allowed  to  bave  three 
friends  to  stand  beside  him  there.  JR^g.  v. 
Dovglat,  Car.  &  M.  193. 

But  a  defendant  who  surrenders  to  take  his 
trial  on  a  charge  of  misdemeanor,  need  not  stand 
at  the  "bar  to  be  tried,  but  may  be  allowed  a 
place  at  the  table  of  the  court.  Beg.  t.  Lorett, 
9  Car.  ft  P.  463. 

o.  TCfrnltng"  Tn^ift^wnn^. 

On  a  Mai  for  felony  the  prisoner  is  entitled  to 
have  the  indictment  read  slowly  over  once,  and 
only  once.   lUg.  v.  Bowling,  3  Cox,  C.  C.  509. 

An  iiulictment  for  perjury,  removed  by  certio- 
rari, came  on  to  be  tried  as  a  nisi  prius  record. 
As  soon  SB  the  jury  was  sworn,  the  defendant 
asked  to  have  the  indictment  read  at  length  to 
the  court  and  jury.  The  jndge  directed  it  to  be 
done.  Seg.  t.  Ifeiaton,  1  Car.  tc  K.  469. 

Fnriou  OuLTlatlon  not  Indnded.]— &e  ante, 
coL  1697. 

d.  Order  of  Trial 

Joint  Indietmant — Separate  Trial.] — ^Wbcrc 
Beveral  prisoners  are  jointly  indicted,  the  jndge 
will  not  alkiw  a  separate  trial  on  the  ground 
that  the  depositions  discloee  statements  and  con- 
fessions  made  by  one  prisoner  implicating 
another,  which  are  calculated  to  prejudice  the 
jury,  and  that  there  is  no  le^al  evidence  dis- 
closed against  the  other  prisoner.  Btg,  t.  Black- 
bum,  ti  Cox,  C.  C.  333. 

Where  two  persons  were  chained  with  murder 
in  the  same  indictment  and  had  made  state- 
nuHits  implicating  one  another  which  were  evi- 
dence for  the  prosecution,  the  court,  on  the 
application  of  the  counsel  appearing  for  one 
prisoner,  allowed  them  to  have  separate  trials. 
Ba.  T.  JacJaon,  7  Cox,  C.  C.  357. 

One  of  several  prisoners  jointly  indicted  for  a 
conspiracy  to  mardcr  may  be  tried  separately. 
R«g.  T,  Aheanu,  6  Cox,  C.  C.  6. 

On  an  indictment  of  three  persons  jointly  tor 
publishing  blasphemous  libels  in  certain  numbers 
of  a  newspaper,  two  of  them,  whose  names  were 
on  it  as  editor  and  publisher,  having  already 
been  convicted  on  a  charge  of  publishing  similar 
libels  in  another  number  (rf  tne  paper  : — Held, 
that  the  third,  whose  case  was  that  he  was  not 
connected  with  the  paper  at  aU,  had  a  right  to 
be  on  his  application  tried  separately,  as  his  trial 
with  the  others  might  possibly  prejudice  him  in 
his  defence,  especi^y  as  he  tvisired  to  call  them 
as  witaesaes,  while  it  did  not  appear  that  his 
separate  trial  could  at  all  embarrass  the  case  for 
the  prosecution,  as  the  prosecutor  would  be  en- 
titled to  give  any  evidence  in  his  power  to  fix 
the  defendant  with  a  joint  liability  for  the  acts 
of  the  otbeEB.  Reg.  Bradlavgk^  IS  Cox,  C.  C. 
217. 


There  is  no  right  to  a  aeparate  trial  in  cases  of 
a  joint  indictment.  It  is  solely  a  matter  for  the 
discretion  of  the  court.  Seg.  v.  Sam,  17  Cox, 
C.  C.  609. 

The  court  has  not  authority,  without  the  con- 
sent of  the  prosecution,  to  permit  a  sepatate  tiial 
of  persons  jointly  indicted.  Ay.  t.  Richarit, 

1  Cox,  C.  C.  62. 

Sereral  Indictments — Soma  Jary.J—By  con- 
sent a  jury  may  be  charged  with  the  trial  of  tw» 
or  more  imlictments  at  the  same  time,  even 
though  the  indictments  be  for  different  ofiences, 
and  against  different  persons,  where  the  circnm- 
stances  upon  which  the  iuUctmenta  are  fba&ded 
form  part  of  the  same  transaction.  Aw.  v.  BntL 
3  Cox,  C.  C.  79. 

  Order  of  Trial.] — Where  two  prisoners 

were  separately  indicted  for  successive  rapes  oo 
the  same  woman,  one  only  being  defended  by 
counsel,  and  the  prosecution  having  dccted  to 
take  the  undefended  case  first,  the  application 
by  counsel  that  the  defended  case  should  be 
taken  first  was  refused.  Beg,  t.  Bemutt,  l6 
Cox,  C.  C.  831. 

e.  Blffht  of  Acanittal  <m.  Indictment  of 

SereraL 

If  several  are  charged  with  the  same  offence 
and  no  evidence  is  given  against  one  of  them,  he 
is  entitled  to  an  acquittal  before  the  others  are 
called  upon  for  their  defence,  to  enable  them  to 
call  him  as  a  witness.  Bounty  Caee,  1  East,  313, 
n.   And  see  Bex  v.  Bowland,  B.  &  M.  401. 

On  an  indictment  against  several  persons,  the 
counsel  for  the  prosecution  has  a  right,  before 
opening  his  case,  to  the  acquittal  of  any  defen- 
dant he  intends  to  call  as  a  witness.  B«x  v. 
Rowland,  K.  k  M.  401.   And  see  Bern  v.  Krotkl, 

2  Stark.  343 ;  11  East,  313,  n. ;  Beg.  t.  Ouxh,  9 
Car.  &  P.  83. 

A  person  jointly  indicted  with  another  under 
the  Prevention  of  Cruelty  to  and  Protection  of 
Children  Act,  1889,  but  against  whom  no  case  is 
established,  is  not  entitled  to  be  discbaiged  at 
the  close  of  the  case  for  the  prosecution  where 
the  other  person  charged  elects  to  give  evidence 
under  s.  7.   Beg.  v.  JAutia,  17  Cox,  C.  C.  36. 

f .  Trial  on  a  Vardiot  in  a  Civil  Oaa*. 

If  a  verdict  is  found  for  a  defendant  in  xa 
action  of  slander ;  on  a  justification  of  words 
of  felony,  the  plaintiff  may  be  arraigned  without 
a  grand  jury.  Cook  v.  Field,  3  Esp.  133 ;  6 
R.  R.  822. 

In  an  action  for  money  received,  if  it  appears 
that  the  defendant  received  the  money  from  the 
plaintiff  to  carry  to  a  bank,  and  that  instead  of 
KO  doing  he  kept  it,  the  judge  wUl  leave  it  to  the 
jury  to  say,  whether  he  received  it  with  an  intent 
to  steal  it,  and  then  feloniously  converted  it ; 
and  if  the  jury  finds  this  in  the  affirmative,  the 
judge  will  direct  a  verdict  to  be  entered  for  the 
defendant,  and  that  the  defendant  shall  be  tried 
for  the  felony  on  this  finding.  Prouer  v.  Root, 
2  Car.  ft  P.  421. 

g.  Koney  and  Ohattela  of  Frlsonen. 

SeliTer7  of  Ttvnx^  bofbre  Trial.] — The  court 
will  direct  mcoiey  found  upon  a  prisoner  io  be 
restored  to  him  beftne  trial,  if  it  appears  by  the 
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depositions  that  it  Is  in  no  way  material  to  the 
chai-ge  upon  irhich  he  ia  to  be  tried.  Rex  t. 
Barnett,  3  Car.  &  P.  600. 

The  judge  will  not  grant  an  order  for  the  de- 
livery to  a  prisoner  of  money  found  on  hie  person : 
for,  semble,  neither  a  judge  nor  » justice  of  the 
peace  has  power  to  make  sach  an  order.  Beg.  v. 
Pierre,  G  Cox,  0.  0.  117. 

Where  a  prisoner,  a  week  aftertbe  commission 
of  the  offence,  was  apprehended  on  a  chai^  of 
robbing  A.  of  25!.  in  notes,  and  9^  in  gold  ;  and 
on  the  prisoner  was  found  the  sum  of  in  gold, 
but  none  of  it  identified  ;  the  judge  ordered  51. 
to  be  restored  to  the  prisoner,  in  onier  to  enable 
him  to  make  his  defence.  Rex  t.  Boomv,  7  Car.^ 
ft  P.  515. 

 Beitoration  of  Koney  and  Doonmenti.] — 

The  court  will  not  order  that  money  taken  from 
a  prisoner  charged  with  high  treason  be  restored 
to  him,  unless  it  is  made  to  appear  to  the  court 
that  the  money  forms  no  part  ca  the  proof  against 
him.   Beg.  y.  Ft-ott.  !>  Car.  ft  P.  132. 

The  court  will  not  order  that  papers  taken  from 
his  house  shall  be  restored  to  him  ;  neither  will 
they  order  that  he  shall  be  furnished  with  copies 
of  them.   .Biy.  T.  JVm«,  9  Car.  ft  P.  13S. 

TaUng  pouatilon  of  Ooodi  1^  Follsa.] — ^The 
police  have  power  under  a  warrant  for  the  arrest 

of  a  pei^n  charged  with  stealing  goods  to  take 
possession  of  the  goods  for  the  purposes  of  the 
prosecution.  A  person  therefore  is  justified  in 
refusing  to  hand  over  goods  to  one  claiming  to 
be  the  owner,  if  each  person  has  been  entrusted 
with  them  by  the  police,  who  have  taken  posses- 
sion (xE  them  under  such  circumstances.  Tyler 
T.  L.  S-  S.  IK.  Bff.,  1  Cab.  ft  E.  285. 

l*eace  officers  when  arresting  persons  under  a 
warrant,  are  empowered  to  take  and  detain 
evidence  of  crime,  whether  the  crime  charged  is 
treason,  felony,  or  misdemeanor.  Dillon  t. 
O'Brien,  20  L.  &  Ir.  300 ;  16  Cox,  C.  C.  245. 

FoU«a  taking  Koncy  from  PrlMnar.l— A  de- 
fendant, committed  to  take  his  trial  at  the  assizes 
for  assaulting  a  constable,  had  21.  3«.  Sd,  taken 
from  him  by  the  constable  who  conveyed  him  to 
prison,  to  pay  for  (as  was  alleged)  the  expenses 
of  conveying  him  to  the  prison,  and  his  mainten- 
ance in  prison  till  the  trial,  this  being  the 
ordinary  practice  in  the  county  of  Stafford : — 
Held,  that  the  practice  was  wrong,  and  the  judge 
directed  the  money  to  be  restored  to  the  defen- 
dant.  2lf^.  V.  Bast,  2  Car.  ft  K.  822. 

A  constable  who  apprehends  a  prisoner  has  no 
right  to  take  away  from  him  any  money  which 
he  has  about  him,  unless  it  is  in  some  way  con- 
nected with  the  offence  with  which  he  is 
charged ;  as  he  thereby  deprives  him  of  the 
means  of  making  his  defence.  Bex  v,  CDounell, 
7  Car.  ft  P.  138.  S.  P.,  Rex  v.  Eimey,  7  Car.  ft 
P.  447  ;  Rex  v.  Jones,  6  Car.  ft  P.  343  ;  Bex  v. 
Burgess,  7  Car.  ft  P.  488. 

Koney  found  on  Frisoner  not  Debt  due  from 
Police.] — Money  in  the  possession  of  a  prisoner 
which  is  taken  possession  of  by  the  police  upon 
his  apprehension,  and  retained  by  them  after 
his  conviction,  docs  not  render  the  poUce  debtors 
to  the  prisoner,  and  is  not  a  debt  which  can  be 
attached  under  garnishee  proceedings.  Biee  t. 
Jarvis,  49  J.  P.  264. 

Fewer  of  Attorney.] — There  is  no  objection 


to  a  prisoner  who  is  under  a  charge  of  felony, 
executing,  before  bis  trial,  a  power  of  attorney, 
to  obtain  money  from  a  savings  bank,  for  the 

Eurpose  of  paying  his  attorney  for  condocting 
is  defence,  or  paying  any  other  bon&  fide  debt. 
Rex  T.  Guern,  7  Car.  ft  P.  651. 

Disposal  of  Chattels — Order  for.] — A  judge  has 
no  power,  either  by  statute  or  at  common  law,  to 
direct  the  disposal  of  chattels  in  the  possession 
of  a  convicted  felon,  not  belonging  to  the  prose- 
cutor. B^g.  V.  London  Corporation,  El.  BL  ft 
EL  509  ;  27  L.  J.,  M.  C.  231  ;  4  Jur.  (N.8.)  107& 
8.  a,  nom.  Reg.  v.  Pierce,  BelL  C.  C.  236  :  8  Cox, 
344. 

There  is  no  jurisdiction  to  make  an  order  that 
certain  pan'n  tickets  found  on  a  prisoner  when 
arrested,  who  is  afterwards  convicted  and  sen- 
tenced for  uttering  a  forged  bill  of  exchange, 
should  be  deliver^  over  to  the  prosecutor, 
although  there  is  reason  to  believe  that  the 
goods  represented  by  the  pawn  tidcets  were 
purchased  with  the  proceeds  of  the  ftnged  bill. 
Reg.  V.  Bolfe,  63  J.  P.  62S. 

See  also  supra,  Laeckht. 

h.  AffldftTlta. 

Bemonl  from  niMj— The  court  will  direct 
an  affidavit  in  a  case  of  misdemeanor,  which  con- 
tains matter  both  ecandaloos  and  irrelevant,  to 
be  removed  from  the  files  of  the  conrt ;  and  the 
party  who  has  filed  it  is  liable  to  be  visited  as 
for  a  contempt  of  court.  Beg.  v.  Oregory,  1  Car. 
ft  K.  228. 

If  an  affidavit  contains  matter  that  is  irrele- 
vant and  scandalous,  the  court,  though  it  can- 
not direct  its  removal  from  the  files,  will  give 
the  party  attacked  an  opportunity  of  denying 
the  uefamatoty  matter,  upon  oath,'l^  a  counter 
afiidavit.  lb. 

L  Death  of  Parties. 

Where  two  conspire  and  one  dies,  the  other 
may  still  be  indicted  for  the  conspiracy.  Bex  v. 
XickolU,  13  East,  412,  n. ;  12  R.  R.  388. 

Where  one  defendant  in  conspiracy  dies 
between  the  indictment  and  trial,  it  is  no  ground 
of,  a  venire  de  novo  for  a  mis-trial,  if  the  trial 
proceeds  gainst  both,  no  suggestion  of  the  d^th 
being  entered  on  the  record.  Beg.  y.  Kenrick, 
5  Q.  B.  49  ;  D.  ft  M.  208  ;  12  L.  J.,  M.  C.  135  ;  7 
Jur.  848. 

If  four  are  indicted  for  a  riot  and  two  die 
before  trial,  and  two  are  found  guilty,  judgment 
will  not  be  arrested.  Rex  v.  Scott,  3  Burr.  1263; 
1  W.  Bl.  350. 

Complaint  having  been  duly  made  nnder  20  ft 
21  Vict.  c.  83,  that  obscene  books  were  kept  by 
the  defendant  in  his  shop  for  sale,  a  warrant  for 
the  seizure  of  such  books  was  issued,  and  after 
they  had  been  seized  the  defendant  was  sum. 
moned  to  show  cause  why  they  should  not  be 
destroyed.  Upon  the  bearing  of  the  summons 
an  order  was  made  for  the  destruction  of  the 
books.  After  the  issuing  of  the  summons,  but 
before  the  hearing,  the  complainant  died,  and  no 
applicati<Hi  to  substitute  another  complainant 
was  made  : — Held,  that  the  proceedings  against 
the  defendant  did  not  lapse  upon  the  death  of 
the  complainant,  and  that  the  order  was  valid. 
Beg.  V.  Truelove,  49  L.  J.,  M.  C.  57  ;  6  Q.  B.  D, 
336;  42  L.T.260;  28W.B.41S;  UOox,aC. 
108  ;  44  J.  P.  346. 
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J.  ThA  SroMOntioii. 

In  vhoM  Vaina  oondooted.] — A  corporation 
must  prosecute  in  its  corporate  name  ;  and  the 
addition  of  snob  name  as  a  description  of  the 
persons  of  Trhich  the  corporation  is  composed  is 
not  sufficient  in  an  indictment.  S^x  v.  Patriek, 
1  Leadi,  C.  C.  253  ;  2  East,  P.  C.  1059. 

A  vestry  was  empowered  by  act  of  parliament 
to  indict  any  person  who  should  stop  or  impede 
tights  of  way  in  the  parish,  and  to  take  such 
other  proceedings  for  opening  thereof  as  should 
appear  expedient : — Held,  t^t  the  vestry  must 
indict  in  the  name  of  the  Qqgcd,  and  sue  in 
equity  in  the  name  of  the  attorney -general,  and 
that  ther  conld  not  proceed  in  their  own  name. 
£erPU»Maejf  Vutrj/  y.  £row»,  86  BeaT.  ^6. 


IT.  JimiES  AJSD  OHAIXENGES. 

1.  Grand  Jitrv,  1791. 

2.  Petty  and  Special  Jury,  1798, 
8.  Challenges,  1796. 

4.  Yiea,  1800. 

C,  LocTting-up,  1800. 

6.  Discharge  of,  1800. 

7.  Jvry  Process,  1802. 

8.  Quettiofuftir  Jury,  1803. 

1.  Grand  Jfky. 

Ctnutitation — ^Who  may  Serve  oil^ — An  Irish 
peer  ought  not  to  serve  on  a  grand  jury,  unless 
he  is  a  member  of  the  House  of  Commons,  he 
then  being  to  all  intents  and  pnrpoees  a  com- 
moner.  Headley  iLord),      ra,  B.  &  H.  117. 

A  person  may  serve  on  the  grand  jury  although 
he  is      a  freeholder.   Ano*.,  B.  ft  B.  117. 

  Hnmber.] — A  grand  jury  ought  not  to 

consist  of  more  than  twenty-three  persons.  Hex 
T.  Manh,  1  N.  &  P.  187 ;  6  A.  ft  E.  236  ;  2  H.  & 
W.  366 ;  6  L.  J.,  M.  C.  153  ;  1  Jnr.  38. 

Where  more  than  twenty-three  persons  are 
sworn  upon  a  grand  jury,  and  a  bill  of  indict- 
ment is  found  by  them,  to  which  a  defendant 
pleads,  and  is  tried  an<l  found  guilty,  the  court 
wiU  not  quash  the  indictment.  Jb. 

Postponing  FreMntment  of  a  UU.] — ^Upon  a 
charge  of  murder  by  poison,  the  presentment  of 
a  bill  to  the  grand  jury  cannot  be  postponed  to 
the  next  assizes,  on  the  ground  that  other  and 
like  charges  may  before  that  time  be  brought 
against  the  prisoner,  and  if  no  bill  of  indictment 
is  BO  presented,  he  is  entitled  to  be  discharged. 
Seg.  V.  Meeaam,  14  Cox,  0.  C.  40. 

Finding  Bill  after  ignoring  one  against  same 

TersoQ.] — If  the  grand  jury,  at  the  assises  or 
sessions,  has  ignored  a  bill,  they  cannot  find 
jinother  bill  against  the  same  person  for  the  same 
offence  at  the  same  assizes  or  sessions,  and  if 
such  other  bUl  is  sent  before  them  they  should 
Take  no  notice  of  it.  Heg.  v.  Humphreys,  Car.  ft 
M.  601.  S.  P.,  Reg.  v.  Aiutin,  4  Cox,  C.  C.  387. 
See  contra,  Reg.  v.  Newton,  2  M.  &  Bob.  508 ; 
lUg,  T.  S'mvutnUe,  1  Cox,  0.  C.  80. 

Bill  fonnd  after  IHseharge.] — ^Tbe  grand  jury 
bad  come  into  court  and  had  been  discharged 
and  had  left  the  court,  but  had  neither  left  the 
^)uilding  nor  separated.  The  judges  directed 
them  to  be  sent  for  back  into  court,  and  directed 


another  bill  of  indictment  (the  witnesses  on 
which  were  going  abroad)  to  be  sent  before  them. 

Reg.  V.  HdlovMy,  9  Car.  ft  P.  43. 

Trafl  Bill  mislaid — Disohai^.J — A  bill  fonnd 
and  indorsed  by  the  grand  jury  as  a  true  bill  but 
accidentally  mislaid  and  not  brought  into  court 
until  after  the^  had  been  discharged  must  go 
before  a  grand  jury  again.  Reg.  t.  Tkompmni,  1 
Cox,  C.  C.  268. 

Cannot  ignore  Bill  on  Oronnd  of  Insani^.] — 

A  grand  jury  has  no  authority  by  law  to  ignore 
a  bill  for  murder  on  the  ground  of  insanity, 
tboogh  it  appears  olourly  from  the  testimony  of 
the  witnesses,  as  examined  \fy  them  on  the  part 
of  the  prosecution,  that  the  accused  was  in  fact 
insane ;  but  if  th^  believe  that  the  acts,  if  tber 
had  been  done  by  a  person  of  sound  mind,  would 
have  amounted  to  murder,  it  is  their  duty  to  find 
the  bin ;  otherwise  the  court  cannot  order  the 
detention  of  the  party  during  the  pleasure  (rf  the 
crown,  as  it  can  either  on  arraignment  or  trial 
under  the  39  ft  40  Geo.  3,  c.  94,  as.  1  ft  2.  Sag. 
T.  Hodges,  8  Car.  ft  P.  196. 

Swearing  and  affirming.]— -Semble,  that  no 
objection  to  t^e  caption  of  an  indictment  for  an 
allegation  that  the  grand  jnrois  were  sworn  and 
affirmed,  can  be  sustained  without  showing  that 
those  who  were  sworn  were  persons  who  ought 
to  have  affirmed,  or  that  those  who  were  affirmed 
were  persons  who  ought  to  hare  been  sworn. 
Mulc(Ay  V.  Beg.t  L.  B.  3  H.  L.  806. 

Affidavits  or  Xxplanations,  whotim  TMatr- 

able.] — The  court  will  not  receive  an  affidavit  of 

a  grand  juror  as  to  what  passed  in  the  grand 
jury-room,  upon  the  subject  of  a  bill  of  indict- 
ment. Rem  V.  Marsh,  1  N.  ft  F.  187  ;  6  A.  &  E. 
236  ;  2  H.  *  W.  366  ;  1  Jur.  38. 

The  grand  jury  returned  a  bill  of  indictment 
which  contained  ten  counts,  for  forging  and 
uttering  the  acceptance  <^  a  bill  of  exchange, 
with  an  indorsement — "a  true  bill  on  both 
coants,"  and  the  prisoner  pleaded  to  the  whole 
ten  counts.  After  the  case  for  the  prosecution 
had  conelnded,  the  prisoner's  counsel  pointed 
this  out.  The  grand  jury  was  discharged,  and 
the  judge  wouH  not  allow  one  of  the  giatkd 
jurors  to  be  called  as  a  witness  to  explain  their 
finding.   Reg.  v.  Qwhe,  8  Car.  ft  P.  682. 

Swearing  Witnesses-^ — ^Where  the  grand  jury 
has  found  a  bill,  the  judges  before  whom  the 
case  comes  to  be  tried  ought  not  to  enquire 
whether  the  witnesses  were  property  sworn 
previoQsly  to  their  going  before  the  jury  ;  and  It 
seems  that  an  improper  mode  of  swearing 
them  will  not  vitiate  an  indictment,  as  the  grand 
jury  is  at  liberty  to  find  a  bill  upon  their  own 
knowledge  only.  Brg.  v.  Sutteu,  Car.  ft  U. 
247. 

If  witnesses  go  before  the  grand  jury  without 
being  sworn,  and  the  bill  is  found,  and  the 
prisoner  tried  and  convicted,  it  is  proper  to 
recommend  him  for  a  free  pardon.  Se»  v. 
JHckenton,  B.  ft  B.  401. 

Evidence — Written  Explanation.]  —  A  grand 

jury  cannot  on  a  suspicion  that  the  witness  has 
been  tampered  with  by  the  prisoner,  receive  in 
evidence  nis  written  explanation  in  lien  at  bis 
parol  testimony  for  the  purpose  of  flnHigg  ^  hjlT. 
Denby's  Que.  1  Leach,  0.  C.  614. 
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  DepMiUons,  whm  AdmUilbla.]  —  See 

Dbpobitiohb,  post,  coL  1838. 

  Pleading  6«il^.]  — Where  a  prisoner 

las  communicated  hia  intention  of  pleading 
(fuilty,  the  grand  jury  may  act  on  thdr  know- 
ledge of  that  fact  and  find  a  true  bilL  Beg.  v. 
JImV,  3  Cox,  C.  C.  290. 

Fowwi  ol]— Upon  a  Wl  for  murder  against 
A.  and  B.,  the  ju^  returned  a  true  bill  against 
A.  for  mnrdcr,  and  against  B.  for  manslaughter  : 
— Held,  a  good  findinj;  as  to  A.,  and  a  nullity  as 
-to  B.,  and  a  fresh  indictment  for  manslaughter 
■was  preferred  against  the  latter    Jteg.  v.  Jiuhb, 

4  Cox,  0.  C,  457. 

An  indictmrat  consisting  of  two  counts,  one 
■for  a  riot,  indorsed  by  the  juiy  ignoramus,  the 
other  for  an  assault,  returned  bUla  vera,  is  good. 
Rex  v.  Fieldhoute,  Cowp.  325. 

If  the  grand  jury  at  the  assizes  or  sessions  has 
iguOTed  a  bill,  they  cannot  find  another  bill 
t^nst  the  same  person  for  the  same  t^nce 
at  the  same  assizes  or  sessions  ;  and  if  such  other 
bill  is  sent  before  them  they  should  take  no 
■notice  of  it.  Reg.  v.  Humphreys,  Car.  k  M.  601. 
S.  P.,  Beg.  V.  Au^in,  4  Cox,  C.  C.  385.  See 
contra,  Reg.  t.  Kewton,  2  M.  &  Bob.  603 ;  Beg. 
T.  Simmonite,  1  Cox,  C.  C.  30. 

But  a  prisoner,  who  had  been  arrested  in 
Canada  under  the  Colonial  Arrest  Act  (6  &  7 
Vict.  c.  34),  8.  B,  upon  a  charge  of  burgltiy,  for 
"which  the  bill  was  ignored,  was  allowed  to  be 
arraigned  upon  another  change.   Beg.  t.  PhUipt, 

1  F.  ft  F.  106. 

S.  FETTT  AlTD  SPBOIAIi  JUBT. 

Special  Jury.] — There  is  no  power  in  the  court 
to  order  a  special  jury  to  be  struck  for  the  trial 
of  a  person  changed  with  felony.  Beg,  t.  Mayne, 
32  W.  B.  96. 

Hnmber.]— b  criminal  eases,  twelve  jurors 
most  appear  on  the  record.   Bex  t.  St.  Xehael, 

5  W.  bI  718. 

It  is  not  necessary  that  the  record  should  state 
the  names  of  the  jurors,  or  that  the  number  of  the 
jury  amounted  to  twelve,  if  it  appears,  either 
expressly  or  by  manifest  implication,  that  tbe 
juiT  consisted  of  twelve.  (rBrien  y.  Beg.,  26 
L.  K.,  Ir.  451— C.  A. 

A  new  panel  of  seventy-two  jurors  may  be 
■ordered  by  the  judge  to  be  summoned  during  the 
assizes,  and  a  conviction  for  felony  by  a  jury 
selected  therefrom,  after  challenging,  though 
more  than  forty-eight,  is  valid.  R^.  v.  Cropper, 

2  11  C.  C.  18. 

Of  whom  Composed— Os  Kemoval  by  Certiorari.] 

— An  indictment,  containing  two  counts,  one  al- 
leging perjury  committed  in  Middlesex,  the  other 
Alleging  perjury  committed  in  London,  was  tried, 
upon  removal  by  certiorari  from  the  Central' 
<!!riii]in^  Court,  before  the  Queen's  Bench,  sitting 
at  bar  : — ^Held,  that  it  was  no  valid  objection  to 
tbe  jurisdiction  of  the  court  that  the  ju^  was 
entirely  from  the  county  of  Middlesex.  Reg.  v. 
Caetro,  28  L.  T.  342  ;  12  Cox,  C.  C.  454.  S.  P., 
Beg.  V.  Sunt,  10  Q.  B.  926  ;  17  L.  J.,  M.  C.  14 ; 
II  Jur.  822. 

Juryman  taken  HI  during  Trial.]— If  a  jury- 
man is  taken  so  ill  as  to  be  incapable  of  attending 
tiurough  tbe  trial,  uiother  joiyman  returned  in 
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the  panel  may  bo  addeil  to  the  eleven  jurymen, 
but  the  prisoner  sliould  be  offered  his  challenges 
over  again  as  to  the  eleven,  the  eleven  should  be 
sworn  de  n(T?o,  and  the  trial  begin  again.  Sex 
V.  Inwards,  R.  4;  a  284;  2  Leach,  C.  C. 
621,  n. ;  3  Camp.  207,  m  ;  4  Taunt.  30y  ;  13 
B.B.601. 

Where  a  juryman  is  tnken  bo  ill  as  to  be  un- 
able  to  continue,  anoth^  juryman  may  be  sworn 
with  the  eleven  jurymen  ab«ady  on  tbe  trial, 
and  the  witnesses  already  heard  being  recalled. 
Reg.  v.  Beere,  2  M.  &  Rob.  472.  S.  P.,  Bex  v. 
Scaihert,  2  Leach,  C.  C.  620 ;  Beg.  v.  Athe,  1 
Cox,  C.  C.  160.  . 

Copy  of  Panel.] — A  prisoner  indicted  for  felony 
is  not  entitled  to  a  copy  of  the  jury  panel,  Reg, 
V.  Dowling,  3  Cox,  C.  C.  609. 

The  court  will  not  compel  the  prosecntors  to 
give  a  list  of  their  names  to  the  defendant  pre- 
viously to  striking  a  special  jury,  but  will  give 
such  directions,  by  consent  of  the  prosecutors,  as 
shall  prevent  prej  ndice  accruing  to  the  defendant 
in  consequence  of  such  list  not  being  furnished. 
Reg.  V.  NieluAeon,  8  B.  P.  0.  422 ;  4  Jur.  568. 

Assent  to  Terdlet  Ibilsmd.]- In  general,  the 
assent  of  all  the  jury  to  the  verdict  pronounced 
by  the  foreman  in  their  presence  and  hearing  is 
to  be  conclusively  inferred  ;  and  no  affidavit  can 
in  any  case  be  admitted  to  the  contrary.  Bex  v. 
WoMer,  2  Stark.  Ill ;  18  B.  B.  402. 

Exemption.] — The  exemption  from  serving  as 
jurymen,  claimed  by  the  members  of  the  Barters' 
Company,  under  the  charters  of  1  Edw.  4,  and  5 
Car.  1,  and  the  18  Qeo.  2,  c,  15,  does  not  extend 
to  the  Central  Criminal  Court,  but  is  confined 
to  the  local  courts  of  the  city,  vis.  those  faolden 
before  the  mayor,  the  sberifl  or  the  coroner. 
White,  In  re,  Car.  ft  M.  189. 

Should  take  Law  from  Judge.]- The  jury 
should  take  the  law  from  the  judge  ;  and  there- 
fore, when  cases  had  been  cited  to  the  judge  in 
a  legal  argument,  and  he  had  given  an  opinion 
on  them,  they  were  not  allowed  to  be  read  to  the 
jury  in  Uie  address  of  the  prisoner's  counsel  to 
them.   Beg.  v.  Parieh,  8  Car.  ft  P.  94. 

Speoial  Finding.] — In  a  case  of  felony,  the 
judge  will  not  direct  the  jury  to  find  special 
facts,  and  the  jury  may,  if  Uiey  thiok  proper, 
find  a  general  verdict,  instead  of  finding  special 
facts  with  a  view  to  raise  a  question  law. 
Reg.  V.  AUdag,  8  Oar.  ft  P.  136. 

Bpeeial  Terdlot.]— The  conservatore  of  the 
river  T.  having  indicted  the  local  board  of  S.,  as 
the  rural  sanitary  authority,  for  having,  in  con- 
travention of  B.  63  of  tbe  Thames  Kavigation  Act, 
1866,  "  caused  or,  without  lawful  excuse, 
BufEered,"  sewage  matter  to  flow  into  tbe  said 
river  T.  within  their  district,  in  connection  with 
which  certain  points  of  law  were  necessarily  in- 
volved : — Held,  that  the  proper  coarse  to  follow 
was  to  take  a  special  verdict  (prepared  by  both 
sides)  from  the  jury,  after  formal  evidence  of  the 
matters  alleged  in  the  special  verdict  had  been 
given,  and  the  points  of  law  aridng  tiierein 
should  be  subsequently  discussed  1^  lUie  court. 
Beg.  V.  Staimi  Local  Board,  62  J.  F.  S16. 

jQxy  of  Katnnu.]— If  a  juryof  matnnu  wishea 
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to  have  the  evidence  of  a  suificon  befoie  they 
give  their  venlict,  they  should  return  into  court, 
and  the  surgeon  diould  be  examfaed  as  a  witness 
in  open  court.  Heg.  v.  WyeherUnf,  8  Car.  &  P. 
262. 

Proof  <rf  Value  of  Artiolo.]  —  Where,  in  a 
critnioal  prosecution,  it  is  tsssential  to  prove  the 
particular  value  of  an  article,  the  jury  may  use 
that  general  knowledee  which  any  man  can 
bring  to  the  sulqect ;  but  if  any  of  the  jurors 
has  a  particular  knowledge  on  the  subject,  aris- 
ing from  his  being  in  the  trade,  he  ought  to  be 
sworn  and  examinedasawituess.  liexv.Sotter, 
7  Car.  k  P.  648. 

Svearing  Jurort.] — A  Scotch  covenanter  may 
be  sworn  in  as  a  juryman  in  a  court  of  criminal 
law  by  the  ceremony  of  holding  ap  his  hand, 
without  kissing  the  book.  Walker'a  Que,  1 
Leach,  C.C.  41)8  ;  3  R.  B.  717. 

Penan  Bwom  by  Kiatake.] — Upon  trial  of  a 
jtrisoncr  for  murder,  the  name  of  Joseph  Henry 
Thome  was  called  from  the  jury  panel  as  a 
joTOr  to  try  him,  when  William  Thomiloy,  who 
waa  also  upon  the  jury  panel,  by  mistake 
answered  to  the  name,  went  into  the  jury-box, 
and,  not  being  challenged,  was  duly  sworn ;  the 
trial  proceed(5,  and  the  prisoner  was  convicted 
and  Kentenced.  The  mistake  was  not  iliscovered 
till  the  following  day : — Held,  that  this  was  not 
a  questicoi  of  law  arising  at  the  trial  over  which 
the  court  of  criminal  appeal  had  jurisdiction. 
Sea.  V.  XelUv,  Dears.  &  B.  468 ;  27  L.  J., 
M.  C.  121 ;  4  Jur.  (N.e.)  214 ;  7  Cox,  C.  C. 
454. 

Held,  al=o.  that  there  hatl  been  no  mis-trial, 
but  quaere  whether  the  objection  made  would  be 
matter  of  error.  Jt.  S.  P.,  Jieff.  v.  Metcnffe,  3 
Cox,  C.  C.  220. 

Where  on  the  trial  of  an  indictment  for  per- 
jury, it  was  necessary  to  swear  talesmen  from  the 
common  jury  panel,  and  one  J.  Williams  being 
called,  his  son  R.  H,  Williams  (at  the  request  of 
his  father,  and  without  collasion)  appcarc<l  for 
him  and  was  sworn  and  served  on  the  jury,  he 
not  being  of  age,  neither  having  a  qualification, 
not  being  on  the  panel ; — Held,  that  there  was 
a  mis>trial,  and  a  rule  obtained  for  a  nCw  trial 
was  made  absolute.  Hex  v.  IVemeante,  7  D.  k 
K.  084  ;  5  B.  &  C.  254  ;  4  L.  J.  (0.8.)  £.  B.  157  ; 
29  K.  U.  234. 

A  juror  was  summoned  in  error,  but  not  re- 
lumed in  the  panel,  and  in  mistake  was  sworn 
to  try ;  during  the  progress  of  the  trial,  these 
facts  were  discovered.  The  jury  was  discharged, 
and  a  fresh  jury  coustitntefl,  by  taking  another 
jurj'man  in  the  plact;  nf  the  one  who  hatl  served 
in  error.  v.  PhdUjjs,  11  Cox,  C.  C.  142. 

One  Juryman  a  Grand  Joryman.] — After  a 
si>ecial  jury  had  been  sworn  for  the  trial  of  a 
defendant  for  a  misdemeanour,  one  of  the  jury 
Rtatcd  that  he  had  sat  on  the  grand  jury  who 
found  the  bilL  It  waa  proposed  on  behalf  of  the 
prosecution  that  the  juryman  should  retire  from 
the  box,  bat  the  defendant  refused  to  a'^sent  to 
that  course  ;  the  trial  proceeded,  and  the  defen- 
dant was  convicted.  The  defendant  afterwards 
moved  Ufc  a  new  trial  on  the  ground  of  a  mis- 
trial, but  the  court  refused  to  grant  him  a  rule. 
lleg.  T.  SvUiran,  1  P.  &  D.  96  ;  8  A.  &  B.  81  ;  1 
W.  W.  &  H.  610  ;  8  L.  J.,  M.  C.  3. 


3.  Challenges. 

At  what  Stago.]— The  challenge  at  a  juror, 
either  by  the  crown  or  by  the  prisoner,  must  be 
before  the  oath  is  commenced.  The  moment  the 
oath  is  Ix^un  it  is  too  late.  The  oath  is  begun 
by  the  juror  taking  the  book,  having  been 
directed  by  the  officer  of  the  court  to  do  so ; 
but  if  the  juror  takes  the  book  without  antborityT 
neither  i>arty  wishing  to  challenge  is  to  be 
prejudice  thereby.  Reg.  t.  Frott,  9  Car.  k  P. 
136. 

After  issue  joined  between  the  crown  and  the 
prisoner  when  the  jury  is  called,  and  before  they 
are  sworn,  is  the  only  time  when  the  prisoner  has 
the  right  of  ch^enge.  Hfg.  v.  Key,  3  Oar.  K. 
371 ;  T.  &  M.  623  :  2  Den.  C.  C.  347  ;  21  li.  J., 
M.  C.  3.^  ;  15  Jur.  1065. 

See  Ji^.  V.  Mint,  3  Cox,  C.  C.  66. 

The  challenge  must  be  made  before  the  book  is 
given  into  the  hands  of  the  jury,  and  before  the 
officer  has  recited  the  oath,  and  it  is  too  late, 
though  made  before  the  juror  kisses  the  book. 
Rfff.  V.  Oiorgetti,  4  F.  &  F.  646. 

Xo  challenge,  either  to  the  array  or  to  the  polK 
can  be  taken  until  a  full  jury  has  appeared ; 
therefore,  where  the  challenges  are  taken 
previously,  they  arc  irregularly  niade,  and  out  of 
season.   lUs  v.  Hlmondt,  4  B.  &  Aid.  471 ;  23 

B.  R.  360. 

No  jury  can  be  challenged  until  a  full  juij  ap- 
pears in  the  box.  Btff.  v.  Zaeef/,  3  Cox,  C.  C. 
517. 

Hnmber  of  Challenges.] — In  a  criminal  infor- 
mation for  conspiracy,  where  the  trial  taken 
phtce  before  a  special  jury  strock  under  the  oU 

system,  the  traverser  is  entitled  to  six  challenges 
from  the  reduced  panel: — Held  (per  Barrj-,  J., 
Fitzgerald,  J.,  dissentiente),  that  the  doctrine  on 
this  point  is  correctly  stated  by  May,  O.J.,  in 
lUg.  V.  «j«ff  (13  Cox,  C.C.  645).  Ji^.  t.  PanulL 
14  Cox,  C.  C.  505, 

Grounds  of  Challenge  to  Polls.]— On  the  trial 

of  an  indictment  for  a  riot,  it  is  ground  for  the 
prosecutor's  challenging  a  juror,  that  he  is  an 
inhabitant  of  the  town  where  the  riot  occurred, 
and  that  he  has  taken  an  active  part  in  the 
matter  which  led  to  it.  Reg.  y.  Swain,  2  U. 
Rob.  112  ;  2  Lewin,  C.  C.  116. 

The  fact  that  a  juror  is  over  sixty  years  of  age 
is  not  a  ground  of  challenge.  Mu'lcahy  v,  Ref^ 
L.  R.  3  H,  L.  30C,  and  S.  C,  in  Q.  B. ;  Ir.  R.  1 

C.  L.  13  ;  15  W.  K.  446. 

Alieiiage  Is  a  ground  of  challenge  to  a  jnra ; 
but  if  the  party  has  an  opportonity  of  makins' 
his  challei^re,  and  n^ects,  ha  cannot  afterward't 
make  the  objection.  Rex  v.  <%(tto«,  S  B.  ft  C. 
417  ;  6  L.  J.  (O.S.)  M.  C.  102.  8,  a,  Bom.  Bex 
V.  Beipard,  2  M.  &  Ry.  406. 

In  a  case  of  felony,  after  a  prisoner  has  chal- 
lenged twenty  of  the  jurors  peremptorily,  he  may 
still  examine  any  other  of  the  jurors  who  are 
subsequently  called,  as  to  their  qnalificatitm. 
Reg.  V.  Qeach,  9  Oar.  k.  P.  499. 

it  is  no  cause  of  challenge  of  a  juror  by  the 
counsel  for  the  prosecution  in  case  of  felony,  that 
the  juror  is  a  client  of  the  prisoner,  who  is  an 
attorney.  Ih. 

Kor  that  the  juror  has  visited  the  prisoner  as 
a  friend  since  he  has  been  in  prison.  lb. 

It  is  not  a  ground  of  challenge  that  a  jnror  on 
other  trials  has  not  found  a  verdict  for  tlie  crown. 
Reg,  V.  Sawdon^  2  Lewin,  C.  C.  117. 
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For  OanM  Shown.] — If,  on  the  trial  of  a  case 
felony,  the  prisoner  peremptorily  challenges 
eome  of  the  jurors,  and  the  counsel  for  the  prose- 
cution also  challcDges  m  many  that  a  full  jury 
cannot  be  had,  the  proper  course  is  to  call  over 
the  whole  of  the  panel  in  the  same  order  as 
before,  only  omitting  those  who  have  been 
peremptorily  challen^  by  the  prisoner,  and, 
as  each  juror  then  appears,  for  the  counsel  for 
the  prosecution  to  state  their  cause  of  challenge ; 
and  if  they  have  not  sufficient  cause,  and  the 
prisoner  does  not  challoQge,  for  such  juror  to  be 
sworn.  .Bm.  t.  Geach,  9  Car.  Ac  P.  499. 

Upon  a  challenge  for  cause,  the  person  making 
the  challenge  must  be  prepared  to  prove  the 
cause.   Sex  v.  Savage,  1  M.  C.  0.  51. 

On  the  trial  of  a  misdemeanour  on  the  crown 
side  of  the  assizes,  it  is  a  fair  mode  of  practice  to 
allow  the  defendants  to  object  to  the  jurors,  as 
they  are  called,  witliout  showing  any  caxae,  till 
the  panel  is  exhausted,  and  then  to  recall  the 
jorois  in  the  same  order  in  which  they  were 
called  at  first,  and  then  not  to  allow  any 
challenge  except  for  cause.  an<l  this  is  the 
constant  practice  on  the  Webih  circuit,  where 
challenges  of  jurors  very  frequently  occur.  Jteg. 
V.  Blakeinan,  3  Car.  &:  K.  97. 

Peremptory  Challenges.]— There  can  be  no 

peremptory  challenges  in  collateral  issues.  Bex 
V.  RatcUffe,  1  W.  Bl.  3. 

The  right  of  a  prisoner  to  a  peremptory 
challenge  of  jurors  to  the  number  of  twenty 
exists  in  all  cases  of  felony,  and  is  not  confinc<i 
to  those  which  are  punishable  capitally.  Gray 
V.  Beg.,  11  01.  &  F.  427  ;  8  Jur.  87a. 

Challenge  to  Array.] — It  is  no  objection  in 
arrest  of  judgment  that  the  sheriff,  who  was  the 
pnwccutor,  returned  the  jury  ;  it  ought  to  have 
been  taken  by  way  of  challenge,  l&a  y.  Skep- 
pard,  1  Leach,  C.  C.  101. 

Challenge  to  the  array  is  only  where  the 
sheriff  has  been  guilty  of  wilful  default,  and  the 
summoning  of  the  jury  is  a  duty  purely  minis- 
terial.  Biff.  V.  Burkfi.  10  Cox,  C.  C.  519. 

Where  the  sheriff's  officer  had  neglected  to 
summon  one  of  the  special  jurymen  returned  on 
the  panel : — Held,  that  this  was  no  ground  ol 
challenge  to  the  arr^  for  unindifferency  on  the 
part  of  the  sheriff.  Bae  v.  Edmoadi,  1 B.  ft  Aid, 
471  ;  23  R.  R.  350. 

A  challenge  of  the  array,  stating  that  the 
sheriff  '■  has  not  chosen  the  panel  indifferently 
and  impartially,  as  he  ought  to  have  done,  and 
that  the  panel  ia  not  an  indifferent  panel,"  is 
bad,  as  being  too  general.  Beg.  v.  JIvghea,!  Cav. 
Ss  K.  235. 

Prisoner  oannot  ask  Juryman  Qneetions.]— 

Where  a  party  has  the  right  of  challenge,  he  is 
not  entitled  to  ask  a  juryman  questions  for  the 
purpose  of  eliciting  whether  it  would  be  ex- 
pedient to  exercise  snch  right.  Beg.  t.  Stewart, 
1  Cox,  C.  C.  174. 

Severing  OhalleilgM.]— When  a  principal  and 
accessory  are  indicted  together,  they  will  not 
be  allowed  to  sever  their  challenges,  so  as  to  be 
tried  separately.   Beg.  t.  Mther,  3  Cox,  C.  C.  63. 

Challenging  Jury  Aftesh— Trial  as  to  Freriotu 
COBTietion.] — Where  a  prisoner  was  found  guilty 
on  aa  indictment  for  larcoiy,  which  containefl  a 
cotmt  for  a  previous  conviction,  and,  after  con- 


viction for  the  larceny,  the  court  thoaght  fit  to 
swear  the  jury  afresh  to  try  the  question  of 
whether  the  prisoner  had  been  previously  con- 
victed ; — Held,  that  he  was  not  entitled  io 
challenge  the  jury  afresh.  Beg.  v.  Key,  T.  &  M. 
623;  2  Den.  C.  0.  347;  8  Car.  &  K.  371;  21  L.  J., 
M.  C.  35  ;  15  Jur.  1065. 

Challenging  Jury  Attesh  when  one  Jnrymui 
taken  HI.]— See  Bex  v.  Edwarda  and  Reg.  v. 
Beere,  ante,  coL  1794. 

Power  of  Prisonar  toWtthdraw.]— A  prisoner, 
in  a  case  of  felony,  having  challenged  twenty 
jurors  peremptorily,  cannot  withdraw  one  of 
those  challenges  to  challenge  another  jurj-, 
instead  of  one  that  he  had  previously  challenged. 
Bex  T.  I^rry,  7  Car.  ft  F.  836 ;  1  Jur.  674. 

Orderlnj;  Jnrors  to  Stand  by.]— The  right  of 
ordering  jurors  to  stand  by,  in  cases  of  misde- 
meanour, may  be  exercised  by  a  private  prose- 
cutor equally  vrith  the  crown.  Beg.  v.  dtQotoen, 
11  Ir.  C.  L.  R.  207. 

On  a  writ  of  error  upon  an  indictment  for 
murder,  the  record  stated,  that  in  forming  the 
jury,  after  challenges  by  the  crown  without 
cause  assigned,  and  by  the  prisoner,  nine  only  of 
tho.«c  callc.l  were  elected  to  be  sworn.  Twelve 
of  the  jurors  retumetl  upon  the  panel  were  dur- 
ing that  time  deliberating  upon  their  verdict  in 
another  case.  Thereupon  the  name  of  1.,  who 
had  been  before  ordered  to  stand  by  upon  a  chal- 
lenge by  the  crown  without  cause  being  asaigned, 
was  again  called,  and  being  again  challenged  by 
the  crown,  the  counsel  for  the  prisoner  prayed 
that  the  crown  might  be  put  to  assign  cause. 
Before  any  judgment  was  given  by  the  court  the 
twelve  jurors  who  sat  as  thejury  inthe  other  case 
came  into  court  and  gave  their  verdict.  There- 
upon the  counsel  for  the  crown  prayed  that  I. 
should  be  ordered  to  stand  by  until  those  twelve 
should  be  called.  The  counsel  for  the  prisoner 
objectal  that  1.  should  be  sworn,  unless  good 
cause  of  challenge  was  assifrned  by  the  crown. 
The  court  adjudged  that  I,  tihould  stand  by,  and 
that  the  names  of  the  jurors  who  so  came  into 
court  should  then  be  called  instead  of  the  name 
of  P.,  who  stooil  next  after  I.  The  three  required 
to  complete  the  panel  were  taken  from  thodo 
jurors  : — Hold,  that,  it  being  conceded  that  the 
33  Edw.  1,  St.  4,  and  6  Geo.  4,  c.  50,  8.29,  did  not 
take  away  the  power  of  the  crown  to  challenge 
without  assigning  cause  till  the  panel  had  boon 
gone  through  or  pei-uued,  the  panel  had  not 
been  gone  through  or  perused,  so  as  to  require 
the  crown  to  assign  cause  of  challenge,  when  the 
twelve  jurors  came  into  court,  nor  until  their 
names  had  been  called,  and  thereupon  the  judge 
was  right  in  ordering  I,  to  stand  by  the  second 
time.  Mamell  v.  Reg.,  8  El.  4c  Bl.  54 ;  Dears,  ft 
B.  375  ;  27  L.  J.,  M.  C.  4  ;  4  Jur.  (n.8.)  43^ 
Ex.  Ch. 

The  record  stated  that  P.,  named  on  the  panel, 
was  called,  and  elected,  and  tried,  to  the  intent 
that  he  should  be  sworn  ;  without  being  Bwom, 
he  said  that  he  had  conscientious  scruples  against 
capital  punishment.  The  counsel  for  the  crown 
prayed  that  he  should  be  ordered  to  stand  by. 
The  counsel  for  the  prisoner  prayed  that  the 
crown  should  assign  cause  of  challenge,  "nie 
judge  told  him  that  if  he  felt  that  he  could  not 
do  his  duty  he  had  better  withdraw  ;  and  there- 
upon it  was  ordered  by  the  court  that  he  should 
stand  by  : — Held,  that  this  was  a  challenge  by 
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the  crown  without  assigning  cause,  and  therefore  '  the  f>Tound  that  the  sheriff  was  a  Bnhscriber  to  a 
the  judge  was  right  in  ordering  P.  to  stand  bj. ;  society  who  were  the  prosecators ;  and,  on  issue 


lb. 

Held,  that  the  statement  that  the  court  ordered 
juTTinen  to  stand  by  was  unobjectionable,  as  it 
meant,  that,  being  challenged  by  the  crown,  they 
were  to  stand  anide  until  the  proper  time  for 
deciding  npon  the  cliallenge  arrived.  lb. 

Order  in  which  Hames  Called.]— The  names  of 
the  jurotB  who  bad  served  in  the  other  case, 
standing  in  diSercnt  parts  of  the  panel,  were 
called  over  consecutively  before  any  who  had 
been  already  called  once  were  called  again  : — 
H^d,  that  this  was  a  proper  coarse  ;  that  there 
was  no  fixed  rule  of  practice  as  to  the  order  in 
which  the  names  of  the  jnrora  on  the  panel 
should  be  called  ;  and  that  if  the  usual  course 
was  departed  from  it  was  not  ground  of  error. 

n, 

Neraen — ^Whe  may  be.] — Where,  on  an 
indictment  for  the  publication  of  a  libel  (ap- 
pointed to  be  tried  by  a  special  jury),  a  tales 
panel  was  quashed  for  unindifferency  in  the 
sheriff  : — Held,  that  a  writ  of  venire  facias 
juratores  might  be  awarded  to  the  coroner  of  the 
county,  although  two  of  the  sixNiial  jurors  snm 
moncd  attended  on  a  former  occasion  ;  and  upon 
a  prayer  for  an  award  of  a  tales  de  circumstanti- 
hm  at  nisi  prius,  it  is  not  compulsory  on  the 
coroner  or  sheriff  to  select  the  talesmen  from 
among  the  bystainlers  accidentally  in  court ;  but 
they  may  be  chosen  from  among  penons  pre- 
viously appointed  by  the  coroner  or  sheriff  to  be 
in  attendance,  in  expectation  that  a  talcs  would 
be  necessary.  Hex  v.  JJolby,  3  D.  &  R.  311  ;  2 
B.  &  C.  104  ;  1  L.  J.  (0.8.)  K.  B.  241  ;  24  R.  R. 
647. 

Since  7  kS  Will.  3,  c.  32,  talesmen  can  only  be 
taken  from  the  panel  of  the  jury  snnunoued  to 
try  the  other  causes,  and  not  from  the  l^tandere. 
Beat  V.  Hill.  1  Car.  &.  P.  667. 

On  the  trial  of  a  quo  warranto,  which  has  been 
made  a  special  jnry  cause,  jurors  who  have  been 
summoned  to  try  the  prisoners  on  the  crown  side 
of  the  assize  are  not  thereby  qualified  to  act  as 
talesmen.   Bern  v.  ll^ng,  1  Car.  &  P.  668. 

 Warrant.]— The  warrant  for  a  tales  on  a 

trial  in  a  county  palatine  must  come  from  the 
king's  attorney-general.  Sex  v.  Lamb,  4  Burr, 
2171. 

Semble,  that,  in  an  information  at  the  suit  of 
the  attomey-genetal,  a  tales  may  be  prayed  for 
the  crown  without  his  warrant,  though  he  is  not 
present ;  but  not  for  the  defendant.  AU^Ow. 
V.  i\ir«(MU,3H.&W.23;  3  Oale,  327. 

 Some  Speeial  Joiymen  not  Summonad.  ] — 

On  the  trial  of  an  information  for  a  libel,  only 
ten  special  jurymen  appeared,  and  two  talesmen 
were  accordingly  sworn  to  fill  up  the  jury: — 
Held,  to  be  no  ground  for  a  new  trial  that  two 
of  the  non-attending  s)>ccial  jurymen  named  in 
the  panel  had  not  been  summoned  to  attend, 
although  it  appeared  that  this  fact  was  unknown 
to  the  defendant  until  after  the  trial  was  over. 
Real  T.  Hunt,  3  B.  &  Aid.  430 ;  23  B.  R.  333. 

 Challenge  to  array  of.]— On  the  trial  at 

nisi  prius  of  an  indictment  for  libel,  on  which 
only  three  Rpecial  jurors  appeared,  the  counsel 
for  the  prosecution  pmyed  a  tales,  and  the 
defendant  challenged  the  array  of  the  tales,  on 


taken  on  this  challenge,  two  triers  were  ap- 
pointed by  the  court,  who  found  in  favour  of 
the  challenge,  and  the  cause  was  made  a  rcmanet. 
Sex  T.  Dolby,  1  Car.    K.  238. 

4.  Viet. 

Wlm  ?«nBitted.]— Where,  on  the  trial  of  a 
rape,  it  was  wished  on  the  part  of  the  prisoner 
that  the  jury  should  see  the  place  at  which  the 
offence  was  said  to  have  been  committed,  and 
the  place  was  so  near  to  the  court  that  the  jury 
could  have  a  Tiew  without  inconvenience,  the 
judge  allowed  a  view,  although  the  prosecntor 
did  not  consent  to  it  Beg.  v.  WhaUey.,  2  Car.  ft 
K.  376  ;  2  Cox,  C.  C.  231. 

The  court  will  only  under  peculiar  circum- 
stances grant  a  view  in  an  indictment  for  per- 
jury ;  but  a  view  will  be  refused  if  there  is  any 
risk  of  its  misleading  the  jniy.  Aiwti^  2  Chit. 
422. 

 After  8nmmiiig-np.]~It  is  no  irregularity 

to  allow  a  jury  in  a  criminal  case  to  have  a  view 
of  premises  after  the  judge  has  summed  up. 
Sfg.  V.  Martin,  41  L.  J.,  M.  C.  113  ;  L.  R.  1  C.  C. 
378;  26L.T.778;  20W.R.1016;  12Cox.C.a 
204. 

Venue  Changed.] —When  it  appears  to  be 
necessary  for  the  purpose  of  a  crimitial  trial  that 
the  jury  should  have  a  view  of  premises  situated 
in  a  different  county  from  that  in  which  the 
offence  was  committed,  this  is  snflfolent  reason 
for  ordering  the  trial  to  take  place  in  siuih  coonty. 
S^.  T.  SkOdon,  82  L.  T.  27. 


5.  LOCKIHO  DP. 

Juryman  111.] — If  after  a  jury  is  locked  np  to 
consider  their  verdict  in  a  capital  case  one  <A 
them  is  ill,  the  judge  will  allow  a  medical  mun 
to  see  him,  and  anything  which  the  met^cal  man 
in  his  discretion  will  give  him  bonA  fide  as 
medicine  he  may  have,  but  not  sustenance. 
Beg.  T.  Kewton,  3  Car.  t  K.  85  ;  13  Q.  B.  716 : 
18  L.  J.,  M.  C.  201 ;  13  Jur.  606  ;  3  Cox,  C.  C. 
489. 

Vntil  DiMhus*.}— The  jury  cumot  be  allowed 
to  separate  after  the  delivery  of  the  judge's 
charge  tmtil  they  are  finally  discharged ;  nxtt 
except  by  consent  can  they,  even  in  the  custody 
of  the  sheriff,  be  removed  to  any  place  outside 
the  precincts  of  the  court  for  their  better  ac- 
commodation. Sea.  y.  OfCotauiU.  1  Cox,  C  C 
410. 

In  Ciisi  of  Misdsmeanour.]— Upon  the  trial  <i 
an  indictment  for  a  misdemeanour,  which  con- 
tinued for  more  than  one  day,  the  jury,  without 
the  knowledge  or  consent  of  the  defendants, 
separated  at  night : — Held,  that  the  verdict  was 
not  therefore  void.  Bern  t.  JKMMar,  2  B.  A  Aid. 
462. 

6.  DisosABOE  or. 

How  long  Jnry  thonld  be  Kept]— Afiw  the 

jury  has  retired  to  consider  thdr  verdict  in  a 
criminal  case,  whether  felony  or  misdemeanour, 
and  has  remained  in  deliberation  a  ^dl  and 
sufficient  time  without  being  able  to  agree  upon 
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a  Tenlict,  it  is  in  the  discretion  of  the  judge  to 
dfscbaj^ge  them  if  there  is  no  reasonable  prospect 
of  their  agreeingapmi  a  verdict.  Wintor  v.  aeg., 
7  B.  &  8.  490  ;  35  L.  J.,  M.  C.  161  ;  L.  B.  1 
Q.  B.  390  ;  12  Jur.  (K.8.)  561  ;  14  L.  T.  667  ;  14 
W.  R.  695  ;  10  Cox,  C.  C.  327— Ex.  Ch.  8.  P., 
Beg.  V.  Neiotm,  3  Cox,  C.  C.  48a. 

 Ibtter  of  Discretion.]— The  exercise  of 

such  dipcretion  by  a  jndgc  cannot  be  reviewed 
a  coart  cS.  error.  lb. 

■Aet  of  mMhufo  on  Priionor.] — The  maxim 

that  a  man  cannot  be  pat  in  peril  twice  for  the 
some  offence,  means  that  a  man  cannot  be  tried 
again  for  an  offence  upon  which  a  verdict  of 
acquittal  or  coaviction  nas  been  given,  and  not 
tliat  a  man  cannot  be  tried  again  for  the  same 
offence  where  the  fint  trial  has  proved  abortive, 
and  no  verdict  was  given.  Ih. 

Where,  in  a  case  of  misdemeanonr,  the  jury  is 
improperly  and  against  the  will  of  the  defendant, 
discharged  by  the  judge  from  giving  a  verdict 
after  the  trial  has  begun,  tiiis  is  not  equivalent 
to  an  acquittal,  nor  does  it  entitle  ihe  defendant 
quod  eat  sine  die.  lieg.  v.  CharleMwartA,  1  B.  & 
S.  460  ;  31  L.  J.,  M.  C.  26 ;  8  Jar.  (N.S.)  1091  ; 

5  L.  T.  160 ;  9  W.  E.  842 ;   9  Cox,  C.  C.  44. 

6  C,  at  nisi  prius,  2  F.  6:  F.  326. 

Where  a  man  was  indicted,  pleaded  not  guilty, 
and  was  given  in  charge  to  the  jury,  who  retired 
to  deliberate,  and  had  not  agreed  upon  a  verdict 
by  the  time  all  the  rest  of  the  business  before  the 
court  vaa  finished,  when  they  were  diMrharged 
by  the  judge  and  the  prisoner  remanded  : — 
Held,  that  the  dismissal  of  the  jury  was  not 
equivalent  to  an  acquittal,  and  that  he 
might  lawfully  be  put  upon  his  trial  the  second 
time.  Heg.  v.  Datiton,  2  F.  &  F.  250  ;  8  Cox, 
C.  G.  360. 

By  Gouent.] — A  jury  may  be  dischar^d  by 
consent,  after  having  been  charged,  jifg.  v. 
Deane,  6  Cox,  C.  C.  601. 

ni&eis  of  Prisoner.] — If  a  prisoner  indicted 
for  a  felony,  with  whom  the  jury  is  charged,  is 
by  sudden  illness  during  the  trial  rendered  in- 
capable of  remaining  at  the  bar,  the  jury  may  be 
<lischarged  from  the  trial  of  that  indictment,  and 
the  prisoner,  on  his  recovery,  tried  hy  another 
jurv.  Jtex  V.  Stecfimon,  2  Leach,  C.  C.  546. 
S.  P.,  Bex  V.  Streek,  2  Car.  k  P.  413. 

Friioner  not  nnderstanding  Prooeodings.]— 

If  at  any  stage  of  the  trial  it  is  found  that  the 
prisoner  has  not  sufficient  intel^t  to  nndierstand 

the  nature  of  the  proceedings,  the  jury  should 
be  discharged,  and  the  prisoner  detained  under 
as  it  40  Geo.  3,  c.  94,  s.  2.  Beg.  v.  Merry.  45 
L.  J..  M.  C.  123  :  1  Q.  B.  D.  447  ;  84  L.  T.  690  ; 
13  Cox,  C.  C.  189. 

One  /nryman  leaving  vithont  Ponaission.]— 

In  the  course  of  the  trial,  and  during  the  exami- 
nation of  witnesses,  one  of  the  jurors  had,  without 
leave,  and  without  it  being  noticed  by  any  one, 
left  the  jury-box  and  also  the  court  house,  where- 
upon the  conrt  discharged  the  jury  without 
^ving  a  verdict,  and  a  fresh  jury  was  empanelled. 
The  prisoner  was  afterwards  tried  and  convicted 
before  a  fresh  jury  : — Held,  that  the  course  pur- 
sued was  right.  Ilea.  v.  Ward,  17  I*  T.  220 :  16 
W.  E.  281  i  10  Cox,  C.  C.  573. 


Onnnds  of— Belation  to  Prisoner.]— Tf  during 
the  trial  of  a  felony  it  is  discovcretl  that  Ihe 
priscmer  has  a  relation  on  the  jury,  this  ia  no 
ground  for  dischaiging  the  jury.  Jtrg.  v.  Wardle, 
Car.  ft  H.  647. 

7.  JUBT  Process. 

The  jury  process  in  an  indictment  for  a  con- 
spiracy was  made  returnable  on  one  of  the  three 
days  before  foil  term ;  and  on  the  same  day 
a  continuance  by  a  new  venire  was  awarded  : — 
Held,  not  erroneous ;  inasmuch  as  the  return 
day  was  conformable  to  1  Will.  4,  c.  3,  s.  2,  and 
the  court,  though  not  sitting  for  the  despatch 
of  business  beiore  full  term,  might  award  the 
continuances  on  the  return  dftys.  Wright 
V.  Jfcff.,  14  Q.  B.  148 ;  14  Jur.  305  — 
Ex.  Ch. 

Held,  also,  that,  even  if  there  had  been  a  dis- 
continuance in  the  jury  process,  the  defendant 
waived  the  objection  by  afterwards  pleading 
guilty  to  the  indictment.  lb. 

Two  defendants  being  indicted  for  conspiracy, 
one  of  tbcm  cannot,  on  writ  of  error,  object  to  a 
discontinuance  in  the  process  against  the  other. 
lb. 

An  indictment  at  quarter  scviiona  contained 
two  counts :  one  charging  a  steiUing  of  moneys 
above  the  value  of  51.  in  a  <Iwelling-housc  ;  the 
other  chai^ng  simply  a  stealing  of  moneys  of 
the  same  description  as  those  contained  in  the 
first.  The  jurj-  process  directed  the  jury  to  be 
summoned  to  inquire  if  the  prisoners  were  guilty 
of  the  felony  in  the  indictment  specified  ;  and 
ihe  vei-dic.  found  them  guilty  of  the  felony 
aforesaid.  Upon  l  hat  verdict  they  were  adjudged 
to  be  tran^rted  for  fourteen  years.  The  judg- 
ment was  reversed  in  the  Queen's  Bench,  with 
a  direction  that  a  venire  do  novo  should  be 
awarded  by  the  sessions : — Held,  first,  that  the 
juiy  process  ha<l  been  misawardcd  in  the  first 
instance,  and  therefore  a  venire  de  novo  had 
been  properly  awanled  by  the  Queen's  Bench ; 
and  that  it  was  no  objection  that  judgment  had 
been  given  upon  the  prisoners  by  the  sessions. 
Campbell  T.  Jteg.,  11  Q.  B.  799;  17  L.  J., 
M.  6.  R9  ;  12  Jur.  117;  2  Cox,  G.  C.  463— 
Ex.  Ch. 

Held,  secondly,  that  the  direction  to  award  a 
venire  de  novo  was  not  void,  inasmuch  as  the 
sessions,  being  a  court  of  oyer  and  terminer,  is 
not  an  inferior  court,  and  is  a  continuing  court 
of  oyer  and  terminer.  lb. 

The  record  in  an  indictment  set  out  an  award 
of  the  venire  to  the  sheriff,  which  required  him 
to  return  "good  and  lawful  men  of  tiie  county," 
and  stated  that  the  sheriff  returned  persons 
following  (naming  them),  but  the  return  did  not 
state  that  the  persons  nameil  were  "good  and 
lawful  men  of  the  county "  : — Held,  that  the 
jurors  must  be  taken  to  have  been  good  and  law- 
ful men  of  the  county.  Matuell  v,  Reg.^  8 
EL  Ic  BL  64  ;  Dears.  &  B.  375 ;  27  L.  J.,  H.  C. 
4— Ex.  Ch. 

The  16  &  17  Yict.  c.  US  ^Ir.),  s.  109,  which 
prescribes  the  summoning  of  jurors  to  try  civil 

as  well  as  criminal  issues,  according  to  the 
precept  of  the  judge  of  assize,  docs  not  interfere 
with  the  common  law  authority  of  justices  of 
gaol  delivery  to  onler  a  jury  to  be  returned 
instanter,  when,  from  the  panel  having  been 
quashed,  or  for  any  otJier  reason,  a  sufficient 
jury  cannot  otherwise  be  had.  O'Neill  v.  Sea.. 
4  Ir.  C.  L.  E.  221 J  6  Cox,  C.  0.  493.  ' 
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8.  Qdbstiohs  fob  Jury. 

Oeutnwtiini  <tf  Vnlawfal  Totiea.]  —  The 

prfBener  was  indicted  under  the  Whiteboy  Act 
for  posting  a  notice  to  the  following  effect : — 
"  G.  T.  is  hereby  declared  boycotted  by  the 
competent  tribunal  for  taking  into  his  employ- 
ment Stanley,  the  o&sassiu.  All  Irishmen  mast 
shun  him  as  their  deadly  enemy."  The  indict- 
ment alleged  that  the  notice  tended  (1)  to  excite 
an  nnlavrfnl  confederacy ;  (2)  to  excite  a  riot ; 
(3)  to  induce  persons  to  shnn  George  Thompson 
a^inst  the  form  of  the  statute.  The  judge  at 
til';  trial,  upon  the  requisition  of  the  counsel  for 
the  crown,  ruled  that  the  notice  on  the  face  of 
it  was  an  unlawful  notice  within  the  meaning  of 
the  statute,  but  reserved  for  the  court  the  point 
whether  he  should  have  so  niled  or  should  hare 
\ett  the  question  to  the  jury.  The  jury,  in 
answer  to  the  only  question  submitted  to  them, 
found  that  the  prisoner  liad  in  fact  pn^itcd  (he 
notice  and  the  prisoner  was  accordiiif^ly  con- 
victed;— Held,  that  the  notice  was  capable  of 
bouing  the  meaning  alleged  in  the  indictment, 
but  that  the  question  wht.-thcr  It  did  in  fact  bear 
such  meaning  should  not  have  been  withdrawn 
from  the  jury.  v.  Coady,  15  Cox,  C.  C.  89. 

ParticnUr  CaMi.]— &«  supra,  C  Farticnlar 

Offences. 

V.  COUNSEL,  ADDRESSES  TO  JURY,  &C. 

1.  Qniiuel  for  PrMecutum,  1803. 

2.  D^enee  hy  Counsel,  1804, 

■8.  Right  of  Septy  and  Summinff  up  EcideHee, 
1808. 

1.  COUMSEL  FOE  PEOaECCTIOS. 

DntlM  of]  —  It  »  a  general  principle  of 
criminal  procedure,  that  counsel  for  the  prosecu- 
tion shoiUd  consider  themselves  not  merely  as 
advocates  for  a  party,  but  as  ministers  of  justice, 
and  not  as  struggiin;;  for  a  verdict,  but  as  as- 
sistants in  the  ascertainment  of  truth  according 
to  law.    Il&f.  V.  Jlrrmx,  4  F.  &  F.  «42, 

It  is  the  duty  of  the  counsel  for  the  prosecu- 
tion to  be  assistant  tu  the  court  in  the  further- 
ance of  justice,  nnd  not  act  as  counsel  for  nnv 
particular  person  or  party.  Jt^ff,  v.  Hursjicld,  8 
Car.  4c  P.  26y. 

The  fiction  of  law  in  criminal  cases  is,  that 
the  judge  is  counsel  for  the  prisoner.  It  is  a 
violation  of  this  principle,  and  indecent,  to  con- 
stitute the  judge  counsel  for  the  piosccntinn,  an<l 
leave  him  to  make  out  from  the  depositions  n 
case  against  the  prisoner.  Therefore,  all  pro- 
secutions ought  to  be  conductcil  by  counsel,  and 
the  court  will  in  all  cases  direct  tlie  dei)ositions 
to  be  handed  to  counsel  for  that  puriiose. 
Jtcg.  V.  Page,  2  Cox,  C.  C.  220. 

Where  no  cnuniel  is  engagod  for  the  prosecu- 
tion, and  thedt^positinnaare  handed,  by  dii'cction 
of  the  court,  to  a  gentleman  at  the  bar.  he  should 
consider  himself  as  counsel  for  the  crown,  and 
act  in  all  respects  as  ho  would  if  he  had  been 
instructed  by  the  prosecutor  ;  and  should  not 
consider  himself  merely  a'*  acting  in  assistance  of 
the  judge,  by  esamining  the  witnesses.  Heg.  v. 
Xnta^ott,  9  Car.  &  F.  671. 

Whether  FroMontor  can  condnet  Case  In  F«r- 

ion.] — A  pi-osccutor  conducting  his  case  in  per- 
son, and  who  ia  to  be  examined  as  a  witness  in 


support  of  the  indictment,  has  no  right  Xa 
address  the  jury  us  couos^  Jttx  v,  Briee,  2 
B.  &  Aid.  606  ;  1  Chit.  352. 

In  a  criminal  prosecution  it  ia  not  competent 
to  the  prooecutor  to  appear  and  conduct  the  case 
in  person.   Seg.  v.  Oumey,  11  Cox,  0.  C.  414. 

Opening  Caw  for  ProteentioiLl — In  opening 
the  case  for  the  prosecution  in  xeiony  ojunsd 
ought  to  state  declarations  proposed  to  be  pruved, 
as  well  as  facta.  Rex  v.  Orrell,  1  M.  &  Rob. 
469.  S.  P.,  lUw  V.  Daris,  7  Car.  k  P.  783 ;  Ilex  r. 
Jlartfl,  7  Car.  &  P.  773. 

Unless  the  declarations  amount  to  a  confes- 
sion ;  and  then  thev  should  not  be  opened.  Hex 
v.J)atu,  7  Car.  4t  P.  783.  S.  P.,  Jtex  v.  liartel, 
7  Car.  ti  P.  773. 

Where  there  is  counsel  for  the  prisoner,  the 
counsel  for  the  prosecution  ought  always  to  open 
the  case  ;  but  he  should  not  open  if  the  prisoner 
has  no  counsel,  unless  there  is  some  peculiarity 
in  the  facts  of  the  case  to  require  It.  Bex  t. 
Gtmcoigne,  7  Car.  k.  P.  772. 

The  counsel  for  the  prosecution,  in  opening  a 
case  of  murder,  has  a  right  to  pat  hypotheticiilly 
the  case  of  an  attack  upon  the  character  of  any 
particular  witness  for  the  crown,  and  to  state 
that  if  such  attack  should  be  made,  be  should  be 
prepared  to  rebut  it ;  he  also  has  a  right  to  read 
to  the  jury  the  general  observations  of  a  judge, 
made  in  a  case  tried  some  years  before,  on  the 
nature  and  effect  of  circumstantial  evidence,  if 
he  adopts  them  as  his  own  opinions,  and  maka 
them  part  of  his  own  address  to  the  joty.  Se$. 
v.  Covrroisier,  9  Car.  &.  P.  362. 

If  additional  evidence  is  discovered  during  the 
progress  of  a  case,  the  counsel  for  the  prosecutkik 
is  not  at  liberty  to  open  the  nature  of  soch 
evidence  in  an  additional  address  to  the  juiy. 
lb. 

Counsel  for  the  prosecution  opening  no  case 
against  one  prisoner,  statements  made  by  that 
prisoner  are  not  to  be  used  except  in  a  r^ular 
way  of  evidence.  Heg.  v.  Gardner,  9  Cox,  C.  C 
332. 

2.  Defence  by  Counsei^ 

Queen's  Connael.] — On  the  trial  of  a  criminal 
information  a  Queen's  counsel  onght  not  to  be 
counsel  for  the  defendant  without  a  licence  from 
the  Queen,  or  at  the  least  a  letter  from  the  secre- 
tary of  state  ;  and  it  is  not  enough  that  an  appli- 
cation for  a  licence  has  been  sent  to  thesecretatj 
of  state  from  an  assize  town  in  the  country,  to 
which  no  answer  has  been  received  at  the  time 
of  the  cause  being  tried.  Hey.  v.  Bartiett,  2  Car. 
&,K.  321. 

Where  a  Queen's  counsel  was  instructed  to 

argue  a  criminal  case  for  a  defendant,  on  a  point 
reserved,  but  at  the  time  fixed  for  the  at^omeut, 
had  not  obtained  a  licence  from  her  Majesty  to 
argue  against  the  crown,  but  only  a  certificate 
from  the  secretary  of  state's  office,  the  court 
directed  the  argumrat  to  stand  over  for  soch 
licence  to  be  obtained.  Meg.  v.  Jones,  9  Car.  ft  P. 
401  ;  2  M.  C.  C.  171. 

Assignment  by  the  Court.] — The  coort  may 
properly  request  counsel  to  give  his  honorary 
services  to  a  prisoner.  Aliter,  with  an  attomqr. 
liut  the  court  will  recommend,  that,  ia  such 
cases,  the  crown  should  pay  the  fees  both  of 
counsel  and  attomev.  as  assigned.  Beg.  v, 
Fogarty,  5  Coi,  C.  C.  161. 

On  a  trial  for  marder,  the  court  refosed  ti> 
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Allow  counsel  to  appear  for  a  prisoner  withont  { 
his  expressed  assent.   Meg,  v.  Ytouado,  6  Cox, 
C.  C.  386. 

The  only  counsel  who  are  reco^ieed  by  the 
court  are  the  two  counsel  who  are  assigned  by  the 
court,  and  the  cnurt  will  not  take  notice  of  any 
Assistant  counsel.    R^.  t.  Frost,  9  Car.  ft  P.  135. 

Counsel  may  be  assigned  for  a  prisooer  charged 
with  hieb  treason,  upon  an  applicatioD  made  to 
the  clerk  of  the  crown,  during  an  adjournment 
of  the  commissioners,  between  the  finding  of  the 
indictment  and  the  arraignment,  or  the  prisoner 
will  be  allowed,  if  he  wishes  it,  to  delay  naming 
his  Qoiuiael  till  he  Is  brought  up  to  he  tried.  Ih. 

PriMmm  daftnded  hy  Conniel— Oidsr  of  Ad- 
dreiMS.] — ^Where  the  counsel  for  several  prisoners 
cannot  agree  as  to  the  order  in  which  they  are 
to  address  the  jury,  the  court  will  call  upon  them, 
not  in  the  o«ier  of  their  seniority,  but  in  the 
oitler  in  which  the  names  of  the  prisoners  stand 
in  the  indictment.  Reg.  r.  Barber,  1  Car.  &  K. 
484.   S.  P.,  Reff.  v.  Riehardt,  1  Cox,  C.  C.  62. 

When  several  prisoners  are  defended  by  dif- 
ferent counsel,  the  order  of  their  defences  is  not 
to  be  determined  by  the  seniority  of  their  counsel 
at  the  bir,  but  on  the  precise  offence  charge;! 
against  each  ;  and  in  a  well-drawn  indictment, 
the  order  in  which  the  prisoners  should  be  called 
on  for  tlieir  defence  luu^ly  coincides  with  the 
order  of  their  names  in  the  indictment.  Reg.  t. 
Meadowt,  2  Jur.  (N.a.)  718. 

Where  several  persons  are  indicted  for  the 
same  offence,  the  ordftr  in  which  they  should  be 
called  on  to  make  their  defence  is  not  determined 
by  the  order  in  which  their  names  stand  in  the 
indietmeDt.   R^.  v.  Soltnan,  3  Jul.  (N'.S.)  722. 

 WitiMi>ef  to  Faot  called  by  one  Prisoner.] 

— But  where  the  counsel  for  one  prisoner  has  to 
examine  witnesses  to  facts,  the  counsel  for 
another  cannot  be  allowed  to  postpone  his 
Address  to  the  jury  until  after  those  witnenscs 
have  been  examined.  Reg.  v.  Barber,  1  Car.  &  K. 
434. 

Some  Undefendod — Statement.] — Where  two 
prisoners  are  jointly  indicted,  and  the  second  in 
the  indictment  only  is  defended  by  counsel,  the 
latter  will  be  permitted  to  address  the  jury  before 
the  other  makes  hia  statement.  Reg.  \.  Hazdl, 
2  Cox,  C.  C.  220. 

Where  one  prisoner  was  indicted  for  stealing 
and  the  other  for  receiving,  and  the  receiver  was 
•defended  by  counsel,  but  the  principal  felon  was 
undefended,  the  court  called  upon  the  jirincipal 
to  make  his  statement  to  the  jury  before  the 
•counsel  for  the  receiver  was  permitted  to  address 
them.   Beg.  y.  Martin,  3  Cox,  C.  C.  56, 

Where  two  are  indicted,  one  for  larceny,  and 
the  other  as  receiver  of  the  stolen  property,  the 
latter  of  whom  is  defended  by  counsel,  and  the 
former  not,  the  counsel  for  the  receiver  should 
make  his  defence  first.  Beg.  v.  Belttm,  b  Jur. 
<N.S.)  276. 

Where  two  were  indicted  for  the  same  offence, 
with  a  second  count  charging  one  of  them  as 
accessory  after  the  fact,  the  one  named  first  in 
the  indictment,  though  he  bad  bo  counsel,  was 
heard  in  his  defence  before  the  other,  who  was 
defended  by  counseL  Reg.  t.  Thomas,  3  Jnr. 
<N.8.)  272. 

Oontemti  ot  Addrew.]— A  prisoner's  counsel, 
in  addreasing  tiie  jmy,  will  not  be  allowed  to 


state  anything  which  hs  is  not  in  a  situ-ition  to 

Erove,  or  which  is  not  already  in  proof  ;  nor  will 
e  be  allowed  to  state  the  prisoner's  story,  Iteg. 
V.  Beard,  8Car.  &.  P.  U2.  S.  P.,  Beg.  v.  Butclier, 
2  M.  Jc  Rob.  228. 

But  on  an  indictment  for  murder,  the  death 
having  been  caused  by  shot  from  a  gun  in  the 
liands  of  the  prisoner,  the  prisoner's  counsel  was 
allowed  to  make  a  statement  on  the  part  of  the 
prisoner  to  show  that  the  trigger  of  the  gun  was 
pulled  without  the  intention  of  firing  it.  Beg.v, 
m-Hi>a,  1+  Cox,  C.  C.  346.  See  Bm.  t.  ZTaiW 
1  F.  &F.86. 

The  jury  should  take  the  law  from  the  judge, 
and  therefore  when  cases  bad  been  cited  to  the 
judge  in  a  legal  argument  and  he  had  given  an 
opinion  on  them,  they  were  not  allowed  to  be 
read  to  the  jury  in  the  address  of  the  prisoner's 
counsel  to  them.  Iteg.  v.  Parish,  8  Car.  Sb  P. 
94.   But  see  now  Iteg.  v.  Shimmhi,  infra.  , 

It  is  improper  for  counsel  for  a  prisoner  to 
suggest  to  a  jury  to  recommend  a  prisoner  to 
mercy.   Reg.  v.  Melntyre,  2  Cox,  C.  C.  379. 

Svidenoe  incriminating  one  Prisoner  given  by 
other  Prisoner — Praotiee.} — ^Two  were  indicted 
for  manslaughter  ;  the  counsel  for  one  of  them 
having  addressed  the  jury  on  his  behalf,  the 
counsel  for  the  second  prisoner  did  the  same,  and 
called  witnesses,  whose  evidence  tended  to  show 
n^ligence  on  the  part  of  the  first : — Held,  that 
the  counsel  for  the  first  prisoner  had  a  right  t» 
cross-examine  the  witnesses  for  the  second,  and 
then  to  address  the  jury  again,  contininff 
himself  to  comments  on  the  testimony  the  second 
prisoner  had  adduced.  Reg.  v.  Wood,  6  Cox,  C 
C.  224. 

Where  one  prisoner  calls  a  witness  who  gires 
evidence  tending  to  criminate  another  prisoner, 
the  counsel  of  the  latter  has  a  right  to  cross- 
examine  the  witness,  and  address  the  jury  on  his 
evidence.  Reg.  v.  Bvrdctt,  Dears.  C.  C.  431 ;  3 
C.  L.  K.  440  ;  24  L.  J.,  M.  C.  Gi  :  1  Jur.  (x.S.) 
119  ;  3  W.  U.  246  ;  6  Cox,  C.  C.  458. 

A.  and  6.  were  indicted  for  manslaughter  ;  the 
counsel  of  A.  called  a  witness,  who  gave  evidence 
which  brought  home  the  crime  to  B.,  whereupon 
his  counsel  was  allowed  to  examine  the  witness 
and  address  the  jury  after  A.'s  counsel  had  closed 
his  case  and  had  summed  up  his  evidence.  R^, 
V.  Copley,  i  F.  fc  F.  1097. 

Whether  Prisoner  and  his  Counsel  may  Address 

Jury.] — If  the  prisoner's  counsel  has  addressed 
the  jury,  the  prisoner  himself  will  not  be  allowed 
to  address  the  jury  also.  Reg.  v.  Binu>her,  tl  Car. 
&;  P.  141.  B.  P.,  Beg.  v.  Burrows,  2  M.  &  Bob. 
124. 

But  on  the  trial  of  a  case  of  shooting,  with 
intent  to  do  grievous  bodily  harm,  there  having 
been  no  person  present  at  the  time  of  the  offence 
but  the  prosecutor  and  prisoner,  the  latter  was, 
under  toene  spcciid  circumstances,  allowed  to 
make  a  statement  before  his  counsel  addressed 
the  jury.    Reg.  v.  Matins,  8  Car.  &  P.  242. 

But  the  privilege  is  not  to  be  considered  as  a 
precedent  with  respect  to  the  general  practice  in 
such  cases.    lte.g.  v.  Walhing,  8  Car.  6;  P.  243. 

Where  the  prisoner  is  defended  by  counsel,  he 
will  be  permitted  to  make  a  statement  in  his 
defence,  and  afterwards  his  counsel  may  address 
the  jury  and  comment  upon  the  prisoner's  state- 
ment, together  with  the  evidence  for  the  prose- 
cution. Beg.  V.  Dyer,  1  Cox,  C.  C.  113.  8.  P., 
Reg.  T.  WlUtamt,  1  Cos,  C.  C.  363. 
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A  prisoner  charged  with  felony,  who  is 
defended  by  counsel,  ought  not  to  be  allowed  to 
make  a  statenieut  in  addition  to  the  defence  of 
counsel,  unless  under  very  parlicnlar  circum- 
stances ;  and  the  Kcnerat  rule  ou^t  to  be,  that 
ft  prisoner  defended  byconnsel  should  be  entirely 
in  tbo  hands  of  his  counsel ;  and  that  rule 
should  not  be  infringed,  except  in  very  special 
cases.    Iteg.  t.  Rider,  8  Car.  ic:  P.  531. 

On  a  trial  for  felony,  a  prisoner,  if  defended  by 
counsel,  ought  not  to  be  allowed  to  make  a  state- 
ment to  the  jnry  ia  his  deface.  Seg.  t.  Man- 
sano,  8  Cox,  C.  C.  321 ;  2  F.  ft  F.  64  ;  6  Jnr. 
(H.8.)  406. 

A  prisoner  will  be  allowed  to  make  his  own 
statement  to  the  jury,  bat  his  counsel  cannot  be 
permitted  afterwards  to  address  the  jnry  for  him. 
Jicg.  V.  Taylor,  1  K.  Sc.  F.  535. 

A  primner  on  his  trial  defended  by  counsel  is 
not  entitled  to  have  his  explanation  of  the  case 
to  the  jury  made  through  the  mouth  of  his 
cotmsel,  but  may,  at  the  concltision  of  his 
counsel's  address,  himeelf  addrcsn  the  jury  and 
moke  such  statement,  subject  to  this,  that  what 
he  says  will  be  treated  as  additional  facts  laid 
before  the  court,  and  entitling  the  prosecation 
to  the  reply.  Meg.  ShimmU,  IB  Cox,  C.  C. 
122. 

A  prisoner,  defended  by  counsel,  may  make  a 
statement  to  the  jury,  provided  he  does  so  bef<»c 
the  speech  of  counsel  for  the  defence.  JZw.  t. 
Matters,  50  J.  P.  104. 

The  Prisoner's  Counsel  Act,  1837,  doea  not 
deprive  prisoners  of  the  right  of  makiog  a  state- 
ment to  the  jury  in  cases  of  felony ;  they  may, 
if  they  wish  to  do  so,  make  a  statement  to  the . 
jury  before  the  court  is  addressed  by  their 
counsel,  which  statement  will,  however,  give  the 
crown  a  right  of  reply.  Meg,  v.  Dolurtg,  16 
Cox,  C.  C,  306. 

Upon  the  trial  of  a  prisoner  who  ia  defended 
by  counsel  (in  accordance  with  the  opinion  of 
the  majority  of  the  judges),  the  prisoner,  after 
his  counsel's  address  to  the  jury,  will  be  allowed 
to  make  a  statement  of  facta  to  the  jury.  But 
when  it  is  proposed  to  call  witnesses  for  the 
prisoner,  it  will  not  be  competent  for  him  to 
make  any  statement  to  the  jury  in  addition  to 
his  counsel's  address.  Iteg.  v.  JdUlhovte,  15  Cox, 
C.  C.  622. 

The  prisoners,  who  were  defended  by  counsel, 
were  indicted  for  maliciously  shooting  at  the  pro- 
secutor, and  at  the  conclusion  of  the  evidence  for 
the  prosecution,  without  waiting  for  their  counsel, 
they  tbemselTes  addressed  the  jnry  in  their  de- 
lence.  When  they  had  concluded  their  observa- 
tions, the  judge  permitted  their  counsel  then  to 
address  the  jury  on  their  behalf.  Reg.  ■<i.  Stephen*, 
11  Cox,  C.  C.  669. 

A  foreigner,  indicted  for  felony,  being  unable 
to  speak  Engli^  the  proceedings  were  explained 
to  lum  by  an  interpreter.  He  was  defended  by 
counsel,  who  cross-examined  the  witnesses  for 
the  prosecution  ;  at  the  close  of  which  the  judge, 
through  the  interpreter,  acquainted  the  prisoner 
that  he  might  choose  whether  he  would  Oiake  his 
defence  himself  or  allow  his  counsel  to  make  it 
fi^  him,  but  that  both  could  not  be  heard.  Bxg. 
T.  Tette,  4  Jnr.  (N.8.)  244. 

  Couniel  alining  Points  of  Lav.] — 

On  the  trial  of  an  indictment  for  perjury,  the 
judge  will  allow  the  defendant  to  address  the 
jury  and  cross-examine  the  witnesses,  and  his 
ocnmsel  to  argoe  points  of  law,and  suggest  ques- 


tions to  him  for  the  cross-examination  of  the- 
witnesses.  R/:x  v.  Parkitu,  1  Car.  &  P.  548  ;  B. 
M.  166. 

Where,  on  an  information  for  a  misdemeanour, 
the  defendant  conducts  his  own  defence^  oonnacl 
may  be  heard  on  any  point  of  law  which  arisesi 
Jicar  T.  White,  3  Camp.  98  ;  13  R.  R.  765. 

But  he  cannot  have  the  assistance  of  counsd  in 
examining  and  cross-examining  witneases,  and 
reserve  to  himself  the  right  of  addreasii^  the 
jury.  IK 

Hsmlwr  nf  Onusd  fsr  Dafmee.}— Kot  more 

than  two  counsel  are  entitled  to  address  the  cotut 
for  a  prisoner  during  the  trial  upon  a  pwntcC 
law.   Rty.  V.  Bernard,  IF.&F.  240. 

Objeetun  to  being  DafUided  by  Gonnsal— Writ 
of  Error.] — On  a  trial  for  murder,  the  prismer 
objecting  to  be  defended  by  counsel,  bat,  in  the 
result,  allowing  counsel  to  act  for  him,  he  was 
not  afterwards  allowed  to  raise  any  objection  t» 
the  proceeding,  and  a  fiat  for  a  writ  at  error  wa» 
refused,   ilty.  t.  &w£A«y,  4  F.  &  F.  864. 

8.  BiOHT  OF  Reply  ash  Sumiiiko  Ur 

EVIDBUCB. 

Protaention — ^Bight  to  Bom  Up  vhen  Prisoner 
calls  no  WitnessM.]  —  Counsel  for  the  pro- 
secution ought  not  to  exercise  their  ngbt  of 
summing  up  the  evidence  where  the  priaouer 
calls  no  witnesses,  unless,  in  their  discre- 
tion, they  deem  it  to  be  necessary  for  the  pur- 
poses of  justice.  R^.  V.  Scretu,  4  F.  &  F. 
842 

Under  28  &  29  Yict  c.  18,  s.  2,  the  connsd  for 
the  prosecution  ought  only,  when  the  prisoner 
(though  defended  by  counsel)  calls  no  witneses, 
to  sum  ap  the  evidence  in  exceptional  cases. 
Jiai.  T.  Wehh,  4  F.  &  F.  862.  S.  P.,  R«g.  v. 
JIotc&Mter,  10  Cox,  C.  C.  226. 

 Cotttants  of  Summing  Up.] — The  counsel 

for  the  prosecution  ought  not,  in  summing  up  the 
evidence,  to  make  observations  on  the  prisoner's 
not  csllii^  witnesses,  unless  at  aU  events  it  ba» 
appeared  that  he  might  be  fairly  expected  to  be- 
in  a  position  to  do  so.  Neither  ought  counsel  to 
press  it  upon  the  jury  that,  if  they  acquit  the 
prisoner,  they  may  be  considered  to  convict  the 
prosecutor  or  prosecutrix  of  ptrjury.  R^.  v. 
PHddick,i¥.iLi\il)7.  See  Reg.  V.  Rudlamd,i 
F.  k  F.  495. 

It  is  imprc^ier  for  counsel  for  the  prosecution 
to  make  any  comment  by  way  of  reproach  upon 
the  fact  that  the  witnesses  whom  the  prisoner 
calls  were  not  examined  before  the  magistrates. 
Reg.  T.  dark,  6  Cox,  C.  C.  230. 

 Baply  Mbra  Bridaniw  in  Reply.  ]  —When 

counsel  for  the  prosecntioo,  Intending  to  put  bt 
evidence  in  repVi  begins  his  reply  to  the  jury 
befoi-e  doing  so  per  incuriam,  he  ought  not,  there- 
fore, to  be  debarred  from  the  right  to  rat  in  his 
evidence  in  the  usual  course.  JBey.  y.  white,  S 
Cox,  C.  C.  192. 

 Seply  to  Prisoner's  Stfttount.] — A  pri- 
soner on  his  trial  defended  by  counsel  is  not 
entitled  to  have  his  explanation  of  thecase  to  the 
jury  made  through  the  mouth  of  his  counsel,  bat 
may,  at  the  conclusion  of  his  counsel's  address, 
himself  address  the  jury  and  make  such  state- 
ment,  subject  to  this,  that  what  he       wiU  be 
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treated  as  additional  facts  laid  before  the  coart, 
and  entitling  the  ))i-osccutinn  to  the  reply.  Jttf}. 
V.  Shimmin,  15  Coi,  0.  C.  122.  S.  Meg.  v. 
Ih^rig,  16  Cox,  C.  G.  306. 

 Whtca  Btply  allowed.]— A  atatemeat  of 

facts  not  intend^  to  be  proved  gives  a  reply  to 
the  counsel  for  the  prosecution.  Seg.  v.  £utc)ter, 
2  M.  *c  Rob.  228. 

It  is  entirely  at  the  discretion  of  the  prose- 
cutor's counsel,  whether  he  will  exercise  his 
right  of  reply  or  not.  Jiea  v.  Whiting,  7  Car.  5; 
1'.  771. 

The  prosecuting  counsel  ooght  not  to  reply 
where  witnesses  are  called  to  character  only. 
Jteg.  V.  Pattrton,  2  Lcwin,  C.  C.  202. 

A  prosecutor'^  counsel  has  in  strictness,  the 
right  of  reply,  though  the  counsel  for  the  prisoner 
only  calls  witnesses  to  cliaracter.  Jtew  v.  Staji- 
mrd,  7  Car.  ti  P.  678.  S.  P.,  Jt^.  t.  Cvt/ell,  1 
Cox,  C.  C.  123. 

Witnesses  merely  called  as  to  character  do  not 
(five  the  counsel  for  the  prosecution  a  reply. 
Siy,  V.  Duicte,  4  F.  &  F.  492.  8.  P.,  Beg.  v. 
Brooki,  1  Cox,  C.  0. 6. 

 8«Teral  Prifonuw— Xvlduioe  Addnoad  by 

Some  only.] — A-  was  chained  with  felonioosly 
cnrnally  knowing  and  abasing  a  girl  under  ten. 
B.  was  charged  with  being  present,  aiding  and 
abetting.  A.'s  counsel  called  no  witnesses  ;  B., 
who  bnd  no  counsel,  called  a  witness  to  prove  an 
alibi  for  A, : — Held,  that  the  evidence  was  in 
etieot  evidence  for  A.,  and  that,  in  strictness,  the 
counsel  for  the  prosecution  had  a  right  to  reply 
on  the  whole  case,  l>ut  that  it  was  summum  jus, 
and  ought  to  be  exercised  with  great  forbearance. 
Jtrff.  V.  Jordan,  9  Car.  k  P.  1 18. 

Three  were  indicted  for  munier,  and  witnesses 
were  called  tor  the  defence  of  one  only  : — Held, 
that  the  counsel  for  the  prosecution  waa  entitled 
to  reply  generally,  and  was  not  to  be  limited  in 
his  reply  as  against  the  prisoner  for  whom  the 
witnesses  were  called,  although  the  evidence  ad- 
duced for  the  one  did  not  afEect  the  case  as  it 
respected  the  other  two,  but  if  the  evidence 
against  two  affect  them  with  different  offences, 
Euch  as  larceny  and  receiving,  and  one  calls 
witnesses,  there  is  no  right  of  reply  against  both. 
Jl^g.  V.  lilarkbumt,  3  Car.  &  K.  330;  6  Cox.  C.  C. 
333.    S.  P.,  Jtij.  T.  Ilfifjft,  2  M.  it  Rob.  156. 

Two  being  indicted  for  night  poaching,  the 
defence  being  on  the  question  of  identity,  one  of 
them  calling  witnesses  to  prove  an  alibi,  the 
other  calling  no  witnesses,  the  counsel  for  the 
prosecution  was  allowed  a  general  reply  on 
the  whole  case  as  against  both.  Itaj.  y.  Uriant 
IF.&F.I06.  ^  SJ  ^ 

The  priFoners  were  indicted  for  obtaining 
goods  by  false  pretences  and  conspiracy  to 
defraud.  At  the  close  of  the  evidence  for  the 
prosecution,  witnesses  were  called  for  the  defen- 
dants Welham  and  Schneider  only,  whose  evidence 
was  applicable  to  their  respective  cases  only,an<t 
did  not  affect  the  cases  of  the  other  defendants  : 
— Held,  that  the  counsel  for  the  prosecution 
should  confine  bis  reply  to  the  cases  of  Welham 
and  Schneider.  Reg.  v.  Trev^li,  15  Cox,  C.  C. 
289. 

Where  there  are  several  prisoners,  and  they 
sever  in  their  defences,  if  one  shonld  call  wit- 
nesses and  the  others  not,  the  right  of  reply  is  in 
practice  confined  to  the  case  against  the  prisoner 
who  has  called  witneases.  Mm.  t.  Burton,  2  F. 
lE  F.  788. 


A.  and  B.  were  indicted  for  manslaughter  ;  the 
counsel  of  A.  calle*!  a  witness,  who  gave  evidence 
which  brought  home  the  crime  to  B.,  whereupon 
his  counsel  was  allowed  to  examine  the  witness 
and  address  the  jury  after  A.'b  counsel  badcloeed 
his  case  and  had  summed  up  his  evidence ;  the 
counsel  for  the  prosecution  oeing  entitled  to  a 
general  reply.   Jtex  v.  Copley,  4  F,  &  F.  1097. 

Where  several  prisoners  were  indicted  jointly^ 
and  some  of  them  called  witnesses,  but  others  did 
not : — Helti,  that  the  crown  had  a  right  of  reply 
to  the  coun^  for  those  prisoners  who  called 
witneages,  but  that  the  coonsel  i<x  the  prisonera 
who  called  no  witnesses,  had  a  right  to  address. 
the  jury  last.    Reg.  v.  Burns,  16  Cox,  C.  C.  195. 

Four  men  were  indicted  for  having  assaulted  the 
prosecutor  with  intent  to  do  him  grievous  bodily 
harm  ;  one  of  the  prisoners  called  witnesses  in 
his  defence  to  prove  an  alibi ;  no  witnesses  were 
called  on  behalf  of  the  other  prisoners.  Connsel 
for  the  prosecution  claimed  a  general  right  of 
reply : — Held,  that  there  was  no  general  right  of 
reply,  and  thatthc  most  convenient  course  woiUd 
be  tor  counsel  for  the  prosecution  to  sum  up  the 
case  generally,  and  reply  on  the  evidence  called 
by  one  prisoner,  before  the  counsel  for  the  other 
prisoners  addressed  the  jnry.  Reg.  t.  £am,  15 
Cox,  C.  C.  888. 

 By  the  Attorney-  or  Bolioltor-OoBeral.] 

—  The  attorney -general  may  reply  with  new 
matter  in  collateral  issues,  though  no  evidence  is 
given  for  the  prisoner.  ResB  t.  Mateliffe,  1  W. 
Bl.  fi. 

Whero  the  attorney-general  or  a  king's  connsel 

states  that  he  appears  officially  to  conduct  a  pro- 
secution on  an  indictment  for  misdemeanour,  he 
is  entitled  to  reply.though  the  defendant  calls  no 
witness.    Hex  v.  Marxden,  M.  &  M.  439. 

Martin,  B.,  intimated  that  be  thought  the  right 
of  reply  on  behalf  of  the  crown  a  bad  pract^x^ 
and  that  he  should  confine  the  right  to  the  attor- 
ney-general of  England  in  person.  Reg.  y, 
Cbrittie,  1  F.  &  P.  75. 

The  right  of  reply  on  behalf  of  the  crown,  in 
Mint  cases,  where  no  evidence  is  called  for  the 
defence,  was  not  admitted.  R^.  t.  Taylor,  1 
F.  &  F.  635. 

In  a  prosecution  1^  the  post-oflice  for  a  felony^ 
it  being  stated  by  the  counsel  for  the  prosecutioik 
that  he  appeared  as  representative  of  the  attorney- 
general  ;  on  the  ground  of  his  representing  the 
attorney-general,  he  was  entitled  to  reply  with- 
out reference  to  the  prisoner's  having  called 
witnesses  or  not.  Rrg.  v.  Gardner,  1  Car.  tt  E. 
6-28. 

In  conducting  prosecutions  for  the  post-office^ 
where  the  solicitor-general  appears  on  behalf  of 
the  attorney-general,  he  has,  on  the  part  of  the 
crown,  the  right  to  reply  tfn  the  whole  case, 
although  the  prisonercalls  no  witnesses.  Reg,  t, 
JiwWpy,  10  Cox,  C.  C.  406.  S.  P.,  Beg.  t. 
Barrow,  10  Cox,  C.  C.  407. 

In  a  prosecution  directed  by  the  poor  law  board, 
counsel  for  the  crown  cannot  claim  the  right  t(> 
reply  where  the  prisoner  calls  no  witnesses.  Reg, 
V.  Beekieith,  7  Cox,  G.  C.  605. 

 By  Attoraoy-Oenml  tar  Coantf  fala- 

tine.] — ^The  attorney-general  for  the  county  pala- 
tine, though  prosecuting  in  person,  luu  no  right 
to  reply.   Reg.  v.  (Bridie,  7  Cox,  C.  C.  606. 

CosuMl  for  Defenoe.]— When  a  counsel  for  the 
prisoner   sums  np  the  evidence,  he  is  not 
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restricted  to  the  evidence  for  the  defence  bat 
may  Bom  np  on  the  whole  case.  Seg.  t.  Wain- 
torigU,  13  Cox,  C.  C.  17!. 

 Bsplf  when  Evid«itM  in  Btply  allowad.] 

' — Where  the  crown  gave  evidence  in  reply,  the 
witness  in  reply  was  called  before  the  second 
counsel  for  the  prisoner  addressed  the  jury,  and 
the  leading  connsel  for  the  prisoner  commented 
on  the  evidence  in  reply,  also  before  the  second 
counsel  for  the  prisoner  addressed  the  jury.  Iteg. 
V.  Froit,  9  Car.  &  P.  160. 

 Bapl7— Witnesses  ealled  by  sobm  Pri- 

smun.] — On  a  joint  indictment,  some  only  of 
the  priaonen  called  witnesses,  which  gave  the 
crown  a  right  to  reply  : — Held,  that  counsel  for 
the  prisoners  who  (illed  no  witnesses  had  a  right 
to  address  the  jnry  last.  Seg,  v.  £wrn>,  16 
Cox,  0.  0.  195.   8.       Ay.  v.  £dat,  15  Cox, 

c.  0.  m. 

VI.  EVIDENCE. 

I.  C{^f^feMtio»s  and  Admitsioni. 

a.  Confessions,  when  Admissibte,  1811. 

b.  Other  Points  relatiiig  to  ConEessions, 

1825. 

0.  AdmisaloDB  other  than  Confessions^  1827. 

d.  Proof  of,  1831. 
S.  DepotitUmt. 

a.  Form  and  Contents,  1835. 

b.  Datiee  of  Magistrates,  1838. 

0.  When  Admissible  in  Evidence,  1838. 
A.  Copies,  1847. 

e.  Examination  on — Pntting  in,  &c.,  1848, 

3.  Dying  Deelaratioru.   See  ante,  col.  1528. 

4.  Prenmptiont  or  I¥obabilitie»  of  Ouilt,  1861. 
h.  Aeeomplicet,  1652. 

4.  CowpAefKy  of  Witneuet,  1855. 

7.  Mode  of  Giving  and  Prtutiee  at  Trial, 
a.  Compelling  Attendance,  1860. 
h.  Administering  Oath  or  AiBrmation,  1861. 
e.  Ordering  to  Leave  Court,  18(!2. 

d.  Calling  Witnesses  on  Back  of  Indictment, 

1863. 

e.  Examining  and  Cross-examining  Wit- 

nesses, ltl64. 
/.  Evidence  to  Character.  1869. 

g.  Evidence  of  I<lentity,  1870. 

5.  Pricilcffc  ••/  WitiiP»Meir. 

a.  Tendency  to  Criminate,  1870. 

h.  Solicitor  and  Client,  1872, 

c.  In  other  Cases.  1874. 

9.  Admiuihility  of  Hvidenee  of  other  Ojffmeea, 

1874. 
10.  Doevnimtt. 

a.  Admissibility  generally,  1881. 
4.  Notice  to  Pro<luce,  188J. 
e.  Secondary  Evidence,  18S6. 

d.  ln8[>ection  before  Trial,  1887. 

e.  Proof  of,  1887. 

II.  Previout  Convictions  and  Beeordt,  1597. 
12.  KuKher  <tf  WitnetMcu  A'eeestarg, 

See  supra,  Tbeasom,  Febsvut. 


1.  Confessions  and  Admissions. 

a.  Oonfbaskma,  when  Admlwrtble. 

Indnoement— Hope  of  Benoilt.]— On  a  trial 
for  larceny,  evidence  was  received  of  a  confes- 
sion made  by  the  prisoner  to  the  prosecntor  in 
the  presence  of  a  police  inspector,  immediately 
after  the  prosecutor  had  said  to  tho  prisoner, 
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"  The  inspector  tcUs  me  yon  arc  making  bon»e- 
breaking  implements ;  if  that  is  so,  you  had 
better  tell  the  truth,  it  may  be  better  for  you  "  : 
— Held,  that  the  confession  was  not  admissible  in 
evidence.  .H^y.  v.  FeniieU,  60  L.  J.,  M.  0.  126  ; 
7  Q.  B.  D.  147  ;  44  L.  T.  687  ;  29  W.  R.  742  :  14 
Cox,  C.  C.  607  ;  45  J.  P.  666.  S.  P.,  Beg.  v.  .Bote. 
11  Cox,  C.  C.  686. 

Z.  was  indicted  for  felonionsly  having  in  his 
possession  a  lithogi^phic  stone,  on  which  was 
engraved  a  portion  of  a  Dutch  conpon.  In  the 
presence  of  an  agent  of  the  Dutch  consulate, 
and  of  the  person  who  signed  the  coupons,  ami 
after  Z.  had  been  told  that  if  he  had  had  any- 
thing to  do  with  lithographing  it,  it  would  be 
better  for  him  to  tell  it,  he  made  a  statement  :— 
Held,  that  it  was  admissible  against  him.  lUg. 
V.  Zeigert,  10  Cox,  C.  C.  o-l.^.    Sed  quasre. 

The  prisoner,  while  in  the  custody  of  a  police- 
man on  a  charge  of  arson,  said  to  her  mistress, 
"  If  you  forgive  me  I  will  tell  yon  the  truth." 
The  mistress  answered,  "  Ann,  did  yon  do  it .' 
The  prisoner  thereupon  mode  a  statement  :— 
Held,  that  the  statement  thus  made  was  inad- 
missible.   Iteg.  V.  Mantjield,  14  Cox,  C.  C.  63!*. 

The  prisoners  H.  and  C.  were  taken  into  thuir 
master's  (the  prosecntor)  room,  where  there  were 
two  policemen.  The  prosecntor  said,  "  I  pre- 
sume you  know  who  these  gentlemen  are?" 
H.  8ai«"l  "  Yes."  The  prosecutor  then  said  to 
H.,  '•  I  know  what  has  been  going  on  between 
you  and  C.  for  some  time  ;  you  had  better  speak 
the  truth."  H.  then  made  a  confession  : — Held, 
that  the  confession  was  not  admissible  in  evi- 
dence.  Stg.  V.  Hattt,  49  L.  T.  780  ;  48  J.  P.  248. 

A  statement  held  inadmissible  when  made 
after  a  constable  had  said  to  a  prisoner  in  his 
custody,  "  You  are  apprehended  on  a  serious 
charge,  take  care  that  yon  say  nothing  to  injure 
yourself ;  but  if  you  can  say  anytiiing  in  yoar 
defence,  we  are  willing  to  hear  it  and  to  send  to 
any  peraon  to  assist  you."  Jieg.  t.  Hormbrook,  1 
Cox,  C.  C.  54. 

The  words,  "  I  dare  say  you  had  a  hand  in  it. 
you  may  as  well  tell  me  all  about  it,"  are  suffi- 
cient inducement  to  exclude  the  confession. 
Heg.  V.  Croyduv,  2  Cox,  C.  C.  67. 

A  confession  induced  by  saying,  "Tell  me 
where  tho  things  are,  and  I  will  be  fovonral^  to 
you,"  cannot  be  given  in  evidence.  It^  v. 
Thovipton,  1  Leach,  C.  C.  291.  S.  P.,  J?*r  v. 
Ca»»,  1  Leach,  C.  C.  293,  n. 

If  a  prisoner  is  told,  "  You  had  better  split, 
and  not  suffer  for  all  of  them  "  ;  this  is  such  an 
ituiacemcnt  to  confess  as  will  exclude  what  the 
prisonersaidinconsequoicet^it.  Hcj: v. Thomof, 
6  Car.  it  P.  353. 

So,  where  the  witness  said  to  the  prisoner,  "  It 
would  have  been  better  if  you  had  told  at  first," 
Ilex  V.  Walkiey,  6  Car.  &  P,  175. 

The  prosecutor  in  the  presence  of  a  constable 
said  to  the  prisoner,  "  It  will  be  hotter  for  yun 
to  tell  the  truth,  as  it  will  save  the  shame  of  a 
search-wnrrant  in  your  house."  This  statement 
was  rejected.    Beg.  v.  Collier,  3  Cox,  C,  C.  a7. 

A  girl  was  chai-ged  with  administering  poison 
with  intent  to  murder.  The  surgeon  said  to  her. 
"  Yon  are  under  suspicion  of  this,  and  you  had 
better  tcU  all  yon  know."  After  this  she  made 
a  Btatemcnt  to  the  surgeon : — Held,  that  that 
statement  was  not  admissible.  Mez  t.  KingMtiM, 
4  Car.  &  P.  387. 

 Ho  Dse  Denying  it.] — ^A  constable  said 

to  a  person  charged  with  felony,  "  It  is  of  no  use 
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(or  yoa  to  deny  it,  for  there  is  the  man  and  hoy ' 
who  will  Bwear  they  saw  you  do  it "  ;— Hdd, 
th&t  this  WHS  such  an  indocement  as  would  ex- 
clude evidence  of  what  the  prisoner  said.  Jtex 
V.  miU,6  Car.  &  P.  140. 

 If  SandeoA  ue  Taken  «ft  ]— A  prisoner 

charged  with  fdooy,  being  in  custody,  hand- 
cuffed, in  the  houso  of  the  prosecutor,  after  a 
conversation  with  the  prosecutor  and  another 
person,  in  which  he  was  told  that  they  would  do 
all  they  could  for  him,  said,  "If  the  handcuffs 
are  taken  off,  1  will  tell  you  where  I  put  the 
property"; — Semblc,  that  this  statement  was 
receivable,  and  conld  not  be  objected  to,  either 
as  a  confession  made  under  a  promise,  or  a  state- 
ment obtained  by  dm«ss.  Jfea  t.  GreeH,  6  Car.  & 
P. 655. 

 Promise  not  to  Baptat  Statement.] — A 

witness  stated,  that  a  prisoner  charged  with 
fdony  asked  him  if  he  had  better  confess ;  and 
the  witness  replied,  that  he  had  better  not  con- 
fess, but  that  the  prisoner  might  say  what  he  had 
to  say  to  him,  for  it  should  go  no  further.  The 
prisoner  made  a  statement : — Held,  that  it  was 
receivableoD  the  trial,  v.  TAoatu,  7  Car.  Ic 
P.  345. 

A.  was  in  custody  on  a  charge  of  murder.  B., 
a  fellow  prisoner,  said  to  him,  "  I  wish  you 
would  tell  me  how  you  murdered  the  boy — pray 
split."  A.  replied,  "  Will  you  be  upon  your  oath 
not  to  mention  what  I  tell  you  ? "  B.  went  upon 
his  oath  that  he  would  not  tell.  A.  then  made 
a  statement :— Held,  that  this  was  not  such  an 
faiducement  to  confess  as  would  render  the  state- 
ment inadmisaible.  Itex  y.Skaw,^  Cat.  it  t. 372. 

 Beoeiving  Something  to  Ztrinlc.] — Where 

a  prisoner  said  to  the  officer  in  whose  custody  he 
was,  "  If  you  will  give  me  a  glass  of  gin,  I  will 
tell  you  all  about  it "  :— Held,  that  a  confession 
made  in  consequence  of  his  having  received  some 
gin  vaa  inadmissible.  Bern  v.  Sextim,  3  Russ.  C. 
&  M.  462. 

  Seeing  WifB.] — A.  and  his  wife  wore 

separately  in  custody  on  a  charge  of  receiving 
stolen  property.  A  person  who  was  in  the  room 
with  A.  said,  "  I  hope  you  will  tell,  because  Mrs. 
a.  (the  prosecutrix)  can  ill  afford  to  lose  the 
money  ; "  and  the  constable  then  said,  "  If  you 
will  tell  where  the  property  is,  you  shall  see 
your  wife  : " — Held,  that  a  statement  made  by 
A.  afterwards  was  admissible.  Rex  v.  Lloyd,  ti 
Car.  it  P.  SilS. 

 ITnder  the  Inflnene*  of  a  Bevard  or  a 

Pardon.] — The  mere  knowledge  by  a  prisoner  of 
a  handbill,  by  which  a  government  reward  and 
a  promise  of  a  pardon  are  offered  in  a  case  of 
murder,  are  not  sufficient  ground  for  rejecting  n 
confession  of  such  prisoner,  unless  it  appears 
that  the  inducements  tliere  held  out  were  those 
which  led  the  prisoner  to  confess.  Meg.  v.  Bo$- 
titll.  Car.  &  M.  uS4. 

Where  a  prisoner  desired  that  any  handbill 
that  might  appear  concerning  a  murder,  witli 
which  he  stood  charged,  might  be  shown  to  him, 
and  a  handbill  was  shown  to  him  by  a  constable, 
by  which  a  reward  and  a  free  pardon  were  offere*! 
to  any  bnt  the  person  who  struck  the  blow,  and 
the  prisoner  three  days  afterwards  made  a  state- 
ment, this  statement  was  held  to  be  receivable  in 
evidence.  lb. 


But  where  It  was  afterwards  proved  hy  another 
constable  that  the  prisoner,  on  the  night  before 
he  ma<lc  the  statement,  said  to  him,  that  he  saw 
no  reason  why  he  should  suffer  for  the  crime  of 
another,  and  that  as  the  government  liail  offcicd 
a  free  pardon  to  anyone  concerned  who  had 
not  struck  the  blow,  he  would  tell  all  he  knew 
about  the  matter : — ^Ihe  judge  held,  that  the 
statement  that  bad  already  been  given  in  evi- 
dence was  not  properly  receivable,  and  struck  it 
out  of  his  notes.  lb. 

Several  prisoners  being  in  custody  on  a  charge 
of  murder,  A.,  who  was  one  of  them,  said  to  the 
chaplain  of  the  prison,  that  he  wished  to  see  a 
magistrate,  and  asked  if  any  proclamation  had 
been  made,  and  any  offer  of  pardon.  The  chap- 
lain said  that  there  had ;  bat  he  hoped  that  A. 
would  understand  that  he  could  offer  him  no  in- 
ducement to  make  any  statement,  as  it  must  be 
his  own  free  and  voluntary  act.  When  A.  saw 
the  magistrate,  he  said  that  no  person  had  held 
out  any  inducement  to  him  to  confess  anything, 
and  tluit  what  he  was  about  to  say  was  his  own 
free  and  voluntary  act  and  desire.  A.  then 
made  a  statement  to  the  magistrate  : — Held, 
that  this  statement  was  receivable  against  A. 
on  his  trial  for  the  murder.  Reg.  v.  IHngley^ 
1  Car.  &  K.  637. 

A.,  a  prisoner  charged  with  mnrder,  was  visited 
by  B.,  who  was  both  a  magistrate  and  a  clergy- 
man ;  B.  told  him,  that  if  he  wos  not  tlio 
person  who  struck  the  fatal  blow,  and  he  would 
tell  all  he  knew,  he  (B.)  would  use  his  en- 
deavours and  infiueace  to  prevent  anything  from 
happening  to  him  ;  and  that  if  he  (A.)  did  not 
make  a  disdosure,  some  one  else  would  probably 
do  so.  After  this  B.  wrote  to  the  secretary  of 
state,  who  returned  an  answer  that  mercy  could 
not  be  extended  to  A.  ;  which  answer  was  com- 
municated by  B.  to  A.  After  this  A.  sent  for  the 
coroner  and  wished  to  make  a  statement.  The 
coroner  told  him  that  if  he  did  so  it  would  be 
usetl  in  evidence  against  him.  The  prisoner 
mode  a  confession.  Jlf  Z  v.  Clewet.  4  Car.  &  1'.  221. 

Statements  made  by  a  prisoner  with  the  know- 
ledge  of  a  reward  an<l  a  pardon  to  any  but  the 
actual  perpetrator  of  the  offence,  and  umler 
circumstances  which  led  to  the  belief  that  such 
statements  M-erc  mode  with  the  hope  of  receiv- 
ing the  Tcwanl,  and  bein?  allowed  to  give  evi- 
dence IIS  a  witness  on  the  part  of  the  crown,  are 
iaBdmisjiblc.  Iteg.w  Blackburn,  fi  Cox,  C.  C.333, 

A  printed  copy  of  a  reward  offered  for  such 
private  information  and  evidence  as  would  lead 
to  the  detection  and  conviction  of  a  muixlerer  or 
the  munierers,  and  a  statement  that  the  secretary 
of  state  would  recommend  the  grant  of  a  jutrdoii 
to  any  accomplice,  not  having  been  the  actual 
perpetrator  of  the  murder,  who  siiould  give  such 
evidence,  was  hung  up  in  the  magistrate's  nutm 
in  a  county  gaol.  A  prisoner,  who  could  rea<I, 
made  a  statement  to  the  governor  of  the  gaol  in 
this  room,  and  before  tliat  statement  inquired 
whether  he  conld  give  evidence,  but  did  not  say 
that  he  made  the  statement  in  that  expectation, 
or  in  the  hope  of  gutting  the  reward,  and  befoiu 
mailing  the  statement,  he  was  told  it  would  be 
used  ogiiinst  him  : — Held,  that  such  statement 
was  inadmissible.  lb. 

But  statements  made,  and  anonymous  letters 
written  by  a  prisoner  before  his  apprehension, 
are  not  inadmissible  merely  on  the  ground  of  the 
prisoner's  knowledge  of  the  offer  of  the  rewai-d 
and  pardon,  or  by  reason  of  his  having  been  em- 
ployed by  the  police  authorities  and  paid  mmey 
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for  his  snpport,  under  the  belief  that  he  was  an 
important  witoees  for  the  crown.  Jb. 
•  Cp.  M^.  V.  Gillii,  post,  coL  1831. 

 Beoeflt  M^tod  mart  ba  Tampon!.]— 

A  prisoner  charged  with  mazder,  being  a  few 
days  short  of  fourteen,  was  told  by  a  man  who 
was  present  when  he  was  taken  ap,  but  not  by 
a  constable,  "Now  yon  kneel  down.  I  am  going 
to  a^  yon  a  very  serious  question,  and  I  hope 
you  wiU  tell  me  the  truth,  in  the  presence  of 
the  Almighty the  prisoner,  in  consequence, 
made  certain  atotMnents : — Hdd,  strictly  admis- 
sible. JIav  t.  Wild,  1  H.  C.  G.  4S2. 

A  constable  who  apprehended  a  prisoner, 
asked  him  what  he  had  done  with  the  tap  he 
had  stolen  from  the  prosecutor's  premises  ;  and 
said,  "You  had  better  not  add  a  lie  to  the 
crime  of  theft"  : — Held,  that  a  confession  made 
to  the  constable  was  not  reoelTabla  Jlem  v. 
Sh^ppard,  7  Car.  it  P.  679. 

The  mother  of  a  little  boy,  in  custody  on  a 
charge  of  attempting  to  obstruct  a  railway 
train,  said  to  him  and  another  little  boy  in 
custody  also  on  the  same  charge,  in  the  pre- 
sence of  the  mother  o£  the  latter  and  of  the 
policeman,  "You  had  better,  as  good  boys,  teU 
the  tmth,"  whereupon  both  boys  confessed  :— 
Held,  that  the  confession  was  clearly  admissible. 
Heg.  V.  Beete,  41  L.  J.,  M.  C.  92  ;  L.  R.  1 
C.  C.  362  ;  26  L.  T.  403 ;  20  W.  R.  631  ;  12 
Cox,  C.  C.  179. 

A  daughter  of  the  prosecutor  (the  prisoner's 
master),  bnt  who  did  not  live  with  her  father, 
and  was  not  the  prisoner's  mistress,  whilst  she 
had  temporary  charge  of  the  prisoner,  who  had 
been  prerlonuy  taken  into  custody,  said  to  him, 
"  I  am  very  eorry  for  you,  you  ought  to  have 
known  better.  Tell  me  the  truth,  whether  you 
did  or  no.  Do  not  run  your  soui  into  more 
Bin,  but  tell  the  truth when  the  prisoner 
made  a  full  confession : — Held,  that  tliere  was 
no  threat  or  inducement  held  out  to  the  pri- 
soner. Beg.  V.  Sleeman,  Dears.  C.  C.  249  ;  2  C. 
L.  R.  129 ;  23  L.  J.,  M.  C.  19  ;  17  Jur.  1082 ; 
2  W.  R.  97  ;  6  Cox,  C.  C.  24S. 

The  prosecutor  called  the  prisoner  to  his  room 
and  said,  *'  Jarrls,  I  think  it  is  right  I  should  tell 
yon  that,  besides  being  in  the  presence  of  my 
brother  and  myself,  you  are  in  the  presence  of 
two  officers  of  the  police,  and  I  should  advise 
you  tliat,  to  any  question  that  may  be  put  to 
you,  you  will  answer  truthfully,  so  that  if  you 
have  committed  a  fault  you  may  not  add  to  it 
by  stating  what  is  untrue."  A  letter  was  then 
produced,  which  Jarvis  said  he  had  not  written, 
and  the  prosecutor  then  added,  "Take  care 
Jarris;  we  know  more  than  you  think  we 
know": — Held,  that  the  answer  of  the  pri- 
soner in  the  nature  of  a  confesaion  was  admis- 
sible. Meg.  V.  JurvU,  37  L.  J.,  M.  C.  1  ;  L.  R.  1 
C.C.96;  17  L.  T.  178;  16  W.  R.  Ill ;  10  Cox, 
C.  C.  574. 

A  prisoner  was  before  a  mi^istrate  on  a  charge 
<d  fetony,  and,  after  the  examination  of  the  wit- 
nesses against  him,  the  magistrate  said  to  him, 
"Be  sure  you  say  nothing  but  the  truth,  or  it 
will  be  taken  against  yon,  and  may  be  given  in 
e^dence  against  yon  at  your  trial "  : — Held, 
that  this  did  not  exclude  the  prisoner's  statement 
from  being  given  in  evidence.  Beg.  v.  Holtiwn, 
1  Car.  &  K.  248  ;  1  Cox,  C.  C.  9. 

On  a  prisoner  being  brought  before  a  magis- 
trate on  a  charge  of  forgery,  the  prosecutor  said. 
In  Uie  hearing  of  the  prisoner,  that  he  considered 


the  prisoner  as  a  tool  of  G. ;  and  the  magistrate 
then  told  the  prisoner  to  be  sure  to  tell  the  truth  ; 
upon  this  the  prisoner  made  a  statement: — Held, 
that  the  statement  was  receivable.  .B«T.C<Mrfi, 
7  Car.  &  P.  486. 

A  policeman  asked  the  prisoner,  a  boy  between 
eif^t  and  nine  years  old,  various  queetioiuaflto 
his  going  to  school,  knowing  the  Lord's  Prayev, 
where  he  would  go  to  if  he  told  a  lie,  whether 
God  knew  everytuing ;  and  then  asked  whether 
he  thought  God  knew  who  set  fire  to  the  hay- 
stack. The  boy  not  answering,  and  beginning 
to  cry,  the  policeman  asked  him  if  he  could  give 
any  information  about  the  fire,  and  receiving 
no  answer,  be  said  he  should  apprehend  him 
upon  charge  of  setting  fire  to  the  hay-stack. 
The  boy  then  made  a  statement : — Held,  that  it 
wasnotadmissiUe.  ifearv.21ay,2Cox,C.C.209L 

—  EaU  out  \if  Chapbdaa.]— A  priniiep 

committed  on  a  charge  <A  murder  sent  for  the 

chaplain  to  pray  with  him,  who  told  him  that, 
as  the  minister  of  God,  he  ought  to  warn  him 
not  to  add  sin  to  sin  by  attempting  to  dis^ 
aemblewitb  God,  and  that  it  wouia  be  import^k 
for  him  to  confess  his  sins  before  God,  and  to 
repair  as  far  as  he  could  any  injury  he  had 
done.  The  chaplain  had  two  intOTiewB  with 
the  prisoner,  and  considered  he  had  made  a 
great  impression  on  him,  but  distinctly  told 
him  he  did  not  wish  him  to  confess.  After  this 
the  prisoner  made  two  confessions  to  the  gaoler 
and  the  mayor,  after  having  been  warned  of  the 
consequences  hj  both  those  persons ; — Edd, 
that  these  confessions  were  good  evidence,  and 
rightly  received.  Mex  v.  Gilltam,  Car.  C.  L.  51  ; 
1  M.  0.  C.  186. 

A  chaplaid  to  a  workhouse  had,  in  his  Bpiritual 
capacity,  frequent  conversations  there  with  the 
prisoner,  who  was  charged  with  the  murder  of 
her  child,  bnt  who  was  too  ill  to  be  temored 
from  Uie  w<H-khonae.  Semble,  Out  these  con- 
versations ou^t  not  to  be  adduced  in  evidencs 
at  the  triaL   Jteg.  t.  Griffig,  6  Coi,  C.  C.  219. 

 Threats  —  What  are  Suffleient.]  —  A 

policeman  asked  a  prisoner,  who  was  suspocted 
of  having  made  away  with  her  illegitimate  chikt. 
to  tell  him  where  it  was.  She  refused  to  do  soy 
upon  which  he  said  that  if  she  did  not  tell  she 
might  get  herself  into  trouble,  and  it  would  be 
1  he  worse  for  her.  Then  she  made  a  statement : 
— Held,  that  the  statement  was  inadmissilde. 
Beff.  V.  Coley,  10  Cox,  C.  C.  636. 

The  words,  *'  I  must  know  more  abont  it,"* 
said  by  a  police  constable  to  a  prisoner  fai  the 
conree  of  conversation  between  them  respecting 
the  subject-matter  of  the  charge,  immediately 
before  apprehension,  are  not  a  sufficient  induce- 
ment to  exclude  an  admission.  Sea.  v.  Beaton^ 
12  Cox,  C.  C.  228. 

The  prosecutrix  lost  her  purse  ctHitaining 
U.  4«.,  in  a  market,  and  asked  the  prisoner,  who 
had  been  standing  near  her,  whether  be  had  seea 
the  purse  or  seen  anyone  pick  it  up.  He  r^died 
that  he  had  not.  She,  however,  suspecting  that 
he  had  robbed  her,  gave  information  totbe police. 
A  policeman,  a  short  time  aftervraids,  went  la 
search  of  the  prisoner,  and  having  found  him, 
told  him  that  the  prosecutrix  had  fost  her  parse, 
and  that  it  wan  supposed  that  he  had  picked  it  up, 
and  added,  "  Now  is  the  time  for  you  to  take  it 
back  to  her."  He  denied  having  it,  and  went 
with  the  policeman.  As  they  went  along  he 
commenced  making  a  statement,  but  the  police 
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man  told  him  to  say  nothing  until  they  aaw  the 
prusecutiix.  Having  met  the  prosecntriz  after 
they  had  walked  about  SOOyanls,  some  conversa- 
tion took  place  and  the  prisoner  was  searched, 
and  on  a  half-sovereiKn  being  found,  the  prisoner 
flaid  to  the  prosecatrix  that  ne  would  make  it  all 
up  to  her.  Twenty  minotes  bad  elapsed  between 
the  time  of  the  policeman's  remark,  "  Now  is  the 
time  to  take  it  txick  to  her,"  and  the  prisoner's 
"  that  he  would  make  it  all  up  to  her  : — Held, 
that  there  was  no  inducement  held  out  to  the 
prisoner,  and  that  his  statement  or  confession 
{that  he  would  make  it  all  up  to  her)  was  admis- 
sible against  him.  M^.  v.  Janet,  27  U  T.  765  ; 
12  Coi,C.  C.  241. 

A  person  being  in  custody,  and  having  been 
chained  with  setting  fire  to  some  "bobbins  of  cotton 
in  B  mill,  was  shown  a  piece  of  paper  (partially 
burnt)  with  writing  on  it,  which  aad  been  found 
among  the  bnmt  proper^.  Without  receiving 
snv  caution  whatever,  he  was  then  asked  by  the 
poiiceman  whose  writing  it  was,  and  what  he  had 
done  with  the  remainderof  it : — Held,  that  what 
Lc  said  in  answer  to  the  questions  was  receivable, 
as  the  questions  did  not  amomit  to  a  threat. 
Jteg.  V.  Began,  17  L.  T.  325. 

The  captain  of  a  vessel  said  to  one  of  his 
sailors,  suspected  of  having  stolen  a  watch, 
"  That  unfortunate  watch  has  been  found,  and  if 
you  do  not  tell  me  who  your  partner  was,  I  will 
commit  yon  to  prison  as  soon  as  we  get  to  New- 
castle ;  you  are  a  damned  villain,  and  the  gallows 
is  painted  on  your  face" : — ^Held,  that  a  con- 
fossion  made  by  the  sailor  after  this  threat  was 
not  receivable  on  his  trial  for  the  felony.  Bex 
V.  Parratt,  4  Car.  h  P.  474. 

A  confession,  induced  by  saying,  "  Unless  you 
give  me  a  more  satisfactory  account,  I  will  take 
you  before  a  magistrate,"  cannot  be  given  in 
evidence.    Rex  v.  Thompton,  1  Leach,  C.  C.  291. 

Where  the  prosecutor  asked  the  prisoner,  on 
finding  him,  for  the  money  which  the  prisoner 
had  taken  out  of  the  prosecutor's  pack,  but  before 
the  money  was  produced  said  "  ne  only  wanted 
his  money,  and  \i  the  prisoner  gave  him  that  he 
might  go  to  the  devil  if  he  pleased  ; "  upon  which 
the  prisoner  took  I U.  6i(2.  out  of  his  pocket,  and 
said  "  it  was  all  he  hod  left  tO.  it "  :— Held,  that 
the  confessioh  could  not  be  received,  mx  v. 
Janet,  R.  &  B.  142.  S.  P.,  Rex  v.  ClarTte,  Car. 
C.  L.  59. 

After  an  investigation  before  a  magistrate  on 
a  charge  of  concealment  of  birth,  and  after  the 
accused  had  been  cautioned  in  the  usual  manner, 
and  had  stated  that  she  had  nothing  to  say,  but 
before  her  actual  committal,  the  presiding  magis- 
trate asked  her  what  she  had  done  with  the  body 
of  the  child : — Held,  that  her  statement  in 
answer  was  not  admissible.  Reg.  v.  Berriman, 
6  Cox,  C.  C.  388. 

A  prosecutor  said  to  the  prisoner,  "  I  should  be 
oldiged  to  yon  if  you  would  tell  as  what  you 
know  about  it ;  if  yon  will  not,  we,  of  course,  can 
do  nothing  "  : — Held,  that  this  was  such  an  in- 
ducement to  confess,  as  would  exclude  what  the 
prisoner  said.  Rex\.  Partridge,  7  Car.  St  P.  551. 

IndaoaneatheldoatbyPflrsinii  inAntliorlty.] 

— Evidence  of  any  confession  is  receivable,  unless 
there  has  been  some  inducement  held  oat  by  some 
person  in  authority.  Seg.  t.  Hnjflar,  8  0.  ft  F. 
7S3. 

Persons  in  Authority— Who  are.]— Where,  on 
the  apprehension  of  a  prisoner  for  larceny,  per- 


sons having  nothing  to  do  with  the  apprehension, 
prosecution  or  examination  of  the  prisoner, 
advised  him  to  tell  the  truth  and  consider  his 
family  : — Held,  that  such  admonition  was  no 
ground  for  excluding  a  confession  made  an  hoar 
afterward)  to  the  constable  in  prison.  Rex  v. 
R"fP,  R.  &  B.  153. 

The  confession  of  a  girl  fifteen  years  old,  occa- 
sioned by  many  applications  by  the  prosecutor's 
relations  and  neighoonrs,  amounting  to  threats 
and  promises,  is  not  teceivabl&  Rex  t.  Sinwttm, 

1  M.  C.  C.  410. 
Soaconfessionobtoinedfromaservant  through 

hopes  and  threats  held  ont  by  the  wife  of  tiie 
master  and  prosecutor,  is  iuadtnissible.  Rex  v. 
Upchureh,  1  M.  C.  G.  4fi5. 

The  wife  of  a  person  in  whose  house  an  offence 
is  committed,  such  person  not  being  prosecutor, 
nor  engaged  in  the  apprehension,  proeecution  or 
examination  of  the  offender,  and  the  offence  not 
being  in  any  way  connected  with  the  manage- 
ment of  the  house,-  is  not  a  person  in  authority 
within  the  rule  which  excludes  confessfons. 
Reg.  T.  Jtfoore,  2  Den.  C.  C.  522  ;  3  Car.  ft  K. 
153  ;  21  L.  J.,  U.  C.  199 ;  16  Jnr,  621 ;  6  Cos. 
C.  C.  555. 

A  solicitor  eng^ed  in  the  investigation  of  a 
crime,  for  the  purpose  of  getting  up  a  prosecution, 
is  a  person  clothed  with  an^ority  to  offer  an 
inducement.   Reg.  v.  Oroydon,  2  Cox,  C.  C.  67. 

A  daughter  of  the  prosecutor  (the  prisoner's 
master),  but  who  did  not  live  with  her  father, 
and  was  not  the  prisoner's  mistress,  whilst  she 
had  temporary  chat^  tit  Vba  prisoner,  who  had 
been  previously  taken  into  cnstody,  said  to  him, 
"  I  am  sorry  for  you  ;  you  ought  to  have  known 
better.  Tdl  me  the  truth,  whetho*  you  did  it  or 
no.  Do  not  run  your  soul  into  more  sin,  but  tell 
the  truth  ; "  when  the  prisoner  made  a  full  con- 
fession : — Held,  that  the  confession  was  not  made 
to  a  person  in  authority,  and  was  therefore 
admisffiblc.   Reg.  t.  iSfwmoK,  Dears.  0.  0.  249  ; 

2  C.  L.  R.  129;  23  L.  J.,  M.  C.  19;  17  Jnr. 
1082  ;  2  W.  R.  97 ;  6  Cor,  C.  C.  245. 

On  an  indictment  for  stealing  the  goods  of  two 
persons  in  partnership,  a  confession  made  after 
an  inducement  to  confess  has  been  held  out  in 
their  absence  by  the  wife  of  one  of  thean,  who 
assisted  in  the  management  of  their  business,  is 
inadmissible.  Reg.  v.  Warringham,  2  Den.  0. 
C.  447,n.  ;  15  Jur.  318. 

A  man  and  a  woman  being  apprehended  on  a 
charge  of  murder,  another  woman,  who  had  the 
female  prisoner  in  custody,  told  her  that  she  "  had 
betteTteUthetrath,or  it  would  lie  upon  her,and 
the  man  would  go  free  "  >— Held,  that  a  declara- 
tion of  the  femate  prisoner  made  to  ibis  woman 
afterwards  was  not  receivable.  Mem  t.  ^toeh,  5 
Car.  ft  P.  359. 

A  female,  in  cnstody  on  a  charge  of  murder, 
desiring  to  go  to  the  water-closet,  was  sent  there 
by  the  police  with  a  woman,  who  was  impliedly 
authorised  to  prevent  her  escape.  When  alone 
together  in  the  closet,  the  woman,  an  acquaint- 
ance of  the  prisoner,  alluding  to  the  crime  said, 
"  How  came  you  to  do  it  7 "  whereupon  she  mode 
a  statement  in  the  nature  of  a  confession :— 
Held,  that  the  statement  was  not  induced  by. 
any  hope  or  fear  caused  by  a  person  in  authority, 
and  was,  therefore,  admissible  against  her.  Rea 
V.  Vernon,  12  Cox,  C.  C.  153. 

A  woman  in  custody,  on  a  chaise  of  mnrder, 
was,  on  arriving  at  the  gaol,  placed  in  a  room 
alone  with  E.,  in  order  to  be  searched.  E.  was 
employed  as  searcher  of  female  prisoners ;  but, 
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except  in  that  capacity,  bad  no  other  duties  or 
authority  in  the  gaol.  Whilst  the  usual  search 
was  being  made,  the  prisoner  said,  "  1  shall  be 
hung,  I  shall  be  sure  to  be  hnng"  ;  and  shortly 
afterwards,  "  If  I  tell  the  truth,  shall  I  be  hung  ?" 
E.,  in  order  to  soothe  the  prisoner,  replied,  "  So, 
nonsense,  you  will  not  be  hung  ;  who  told  you 
8o7" — Held,  that  a  statement  of  the  prisoner 
made  to  E.  immediately  afterwards  was  not 
receivable.   Heg.  v.  WinOtor,  4  F.  &  F.  360. 

By  Fenoniwlthoat  Authority.] — If  a  person, 
not  in  office  or  in  authority,  holds  out  to  an 
accused  party  an  inducement  to  confess,  this 
will  not  exdude  a  confession  made  to  that 
person.  A^.  t.  TbyJor,  8  Car.  ft  P.  738. 

There  is  a  difference  of  opinion  among  the 
judges,  whether  a  confessdon  made  to  a  person 
who  has  no  authority,  after  an  inducement  held 
out  by  that  person,  is  receivable.  Rex  v.  Spencer, 
7  Car.  &  P.  776. 

The  confession  of  a  prisoner  is  evidence, 
althongh  previously  to  it  an  inducement  to  crai- 
fees  had  been  held  out  by  another  person,  if  that 
personhod no  authority  todoso.  Mexv.  GibboTU^ 
1  Car.  &  P.  97. 

So  a  confession  by  a  prisoner  to  a  constable, 
who  had  held  out  no  inducement,  is  evidence, 
although  an  inducement  had  been  previously 
hdd  out  by  a  person  in  no  office  or  authority. 
Sex  V.  Tyler,  1  Car.  &  P.  129. 

Any  person's  telling  a  prisoner  that  it  wiU  be 
better  for  him  to  confess,  will  exclude  a  confes- 
sion made  to  that  person,  although  that  person 
was  not  in  any  authority,  as  prosecutor,  constable, 
or  the  like.  Ilex  v.  Dunn,  4  Car.  &  P.  543.  S.  P., 
JtexT.  SlavffMer,  4  Car.  &  P.  644.' 

 Authority  tuppOMd  toSxiit.]— Semble, 

a  confession  is  admissible  that  is  induced  by  the 
promise  of  a  person  not  in  fact  haviog  authority 
toshowfavourto  theaccused,thongh  the  prisoner, 
from  his  Imowledge  of  the  promiser's  position, 
may  reasonably  suppose  he  has  such  authority. 
Meg.  T.  JVvwin,  6  Cox,  C.  C.  530. 

ParuA  in  Authority  not  Diatenting  ttom  Xn- 
duoemont  hold  out  by  Another.]— A  married 
woman  was  apprehended  on  a  charge  of  felony, 
and  her  husband,  in  the  presence  of  a  constable, 
held  out  an  inducement  to  her  to  confess. 
She  then  made  a  statement : — ^Held,  that  it  was 
not  receivable,  as  en  inducement  held  out  in  the 
presence  of  the  constable  was  the  same  in  effect 
as  if  it  had  been  held  out  by  him.  Iteg.  v. 
Lavgher,  2  Car.  &  K.  226;  2  Cox,  C.  C.  134.  S. 
P.,  3Ux  V.  Pmntney,  7  Car.  &  P.  302. 

^e  prosecutor  and  a  pohceman  went  into  a 
room  in  the  house  of  one  of  the  prisoners,  in 
which  were  assembled  the  two  prisoners  and  W. 
The  policeman  then  charged  one  of  the  prisoners 
and  W,  with  stealing  the  prosecutor's  hops,  and 
the  other  prisoner  with  feloniously  receiving 
them.  \V.  then  said,  "  Well,  John,  you  had 
better  tell  Mr.  Walker"  (the  prosecutor)  "the 
truth."  Neither  the  prosecutor  nor  the  police- 
man dissented  from  or  remarkeil  upon  this  advice, 
but  the  prisoner  John  thereupon  made  a  state- 
ment amounting  to  a  confession  ;  and  subse- 
quently, whilst  being  convcyctl  to  prison,  of  his 
own  accord  made  a  further  statement  : — Held, 
that  the  statements  were  admissible.  Reg.  t. 
ParJter,  L.  &  C.  42  ;  SO  L.  J.,  M.  0.  144  ;  7  Jur. 
(X.B.)  686  ;  4  L.  T.  451 ;  9  W.  B.  699  ;  8  Cox,  C. 
C.466. 

A  confession  made  ^yj  a  prisoner  at  the  request 


of  his  uncle  in  the  audience  of,  and  according  to 
the  advice  of  a  police  sergeant,  is  not  admiasibU 
in  evidence.   Meg.  v.  Jonet,  49  J.  P.  728. 

Where  the  house  of  Mr.  L.  had  been  on  fire, 
and  the  prisoner,  a  female  servant  there,  was  sent 
for  into  the  parlour,  where  Mr.  W.,  a  person  not 
in  authority,  in  the  presence  of  Mrs.  L.,  held  out 
an  inducement  to  the  prisoner  to  confess  respect- 
ing the  fire,  Mrs.  L.  expressing  no  dissent : — Held, 
that  a  confessicoi  made  after  this  was  not  recav- 
able,  as  the  inducement  must  be  taken  as  if  it  bad 
been  held  out  by  Mrs.  L.,  who  was  a  person  in 
authority  over  the  prisoner.  Reg.  v,  Tayl«r,  8 
Car.  t  P.  733. 

Upon  the  trial  of  an  indictment  for  an  an- 
natural  crime  with  a  mare,  one  of  the  witnesses, 
in  the  presence  of  T.,  the  owner  of  the  mar^ 
threatened  to  give  the  prisoner  in  charge  to  the 
police  if  he  did  not  tell  what  business  he  had  in 
T.'s  stable,  where  the  mare  was.  At  that  moment 
the  charge  had  not  been  made  knon-n  to  the 
prisoner,  but  was  immediately  afterwards,  and 
then  he  confessed : — Held,  that  this  ccmfession 
was  inadmissible,  having  been  made  under  the 
influence  of  a  threat  held  out  to  bim  in  the 
presence  of  one  who,  being  the  owner  of  the 
mare,  was  likely  to  prosecute  for  the  offence. 
Seg.  v.  Luckkvrtt,  Deara.  C.  C.  24.5  ;  2  C.  L.  li. 
129  ;  23  L.  J.,  M.  C.  18  ;  17  Jur.  1082  ;  2  W.  R. 
97  ;  6  Cox,  0.  C.  243. 

A  statement  made  one  of  two  prisoners  to 
the  other,  after  an  inducement  suggested  by  that 
other  in  the  presence  of  the  constable  in  whose 
custody  they  are,  and  uncontradicted  by  the  con- 
stable, is  inadmissible.  Reg.  v.  Milieu,  3  Cox, 
C.  C.  607. 

Confession  relating  to  uotlier  OffoiM.] — ^A 

servant  was  charged  with  attempting  to  set  fire 
to  her  master's  houfie.  It  was  proved  that  the 
furniture  in  two  of  the  bed-rooms  was  on  fire, 
and  a  Spoon  and  other  articles  were  found  in  the 
sucker  of  the  pnmp.  The  master  told  the 
prisoner  that  if  she  did  not  tell  the  truth  about 
the  things  found  in  the  pump,  he  would  send  for 
the  constable  to  take  her,  but  be  said  nothing  to 
her  respecting  the  fire ; — Held,  that  this  was 
such  an  inducement  to  confess  as  would  render 
inaflmiKsible  any  statement  that  ;the  prisoner 
made  respecting  the  fire,  as  the  whole  was  to  be 
consideral  as  one  transaction.  Reg.  v.  Searn, 
Car.  it  M.  109. 

A.  was  indicted  for  stealing  a  shilling  which 
had  been  previou.=ily  marked  and  putintoatilL 
A  constable  found  the  shilling  in  bis  possession, 
and  asked  him  if  ho  had  any  more  money  abont 
him.  The  prisoner  produced  some  half-crowns, 
and  then  made  a  statement : — Held,  that  this 
statement  was  not  receivable,  on  the  ground  that 
it  related  to  another  and  distinct  felony.  Reg.  v. 
Buthr,  2  Car.  t  K.  221. 

Indnoemutt  to  one  Prisoner — ConfHsion  by 
Another.] — An  inducement  or  a  threat  offered 
by  a  master  to  one  of  two  apprentices  jointly 
accused  of  larceny  will  not,  though  offered  in  the 
presence  of  the  other,  preclude  the  reception  in 
evidence  of  a  omfession  immediately  made  by 
the  other.   Beg.  v.  Jaeobi,  4  Cox,  0.  C.  54. 

  Statement  of  one  Prisoner  read  and  a^ 

knowledgedhy  her  in  felloT  Prisonor's  Pxesenee 
— ^FdloT  Friioner*t  ConfMiion  thsreeptm.] — 

Wbere  one  of  two  prisoners  in  custody  on  a 
charge  against  them  jointly  has  volimtarily  made 
and  signed  a  statement  implicating  the  other, 
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and  such  statement  is  read  over  to  the  prisoner 
implicated,  and  the  latter,  after  being  cautioned, 
makes  a  confession,  which  is  taken  down  in 
■writinp,  and  signs  it  when  so  written,  the  etate- 
ment  of  the  one  prisoner  and  the  admission  of 
the  other  may  be  given  in  evidence  on  the  trial 
of  the  latter.   Jteg.  v.  Hint,  18  Cox,  C.  C.  374. 

OonfeHion  obtained  by  Fraud.] — Where  a 
prisoner  in  a  gaol  on  a  charge  of  felony  asked 
the  turnkey  of  the  gaol  to  put  a  letter  in  the  poet 
for  him,  and  after  his  promising  to  do  so  the 
prisoner  gave  him  a  letter  addressed  to  his  father, 
and  the  turnkey,  instead  of  putting  it  into  the 
post,  traiBmitted  it  to  the  prosecutor : — Held, 
that  the  letter  was  admissible  against  the 
prisoner,  notwithstanding  tiie  manner  in  which 
it  was  obtained.  Sets  t.  Derrington,  2  Car.  &  F. 
418. 

A  statement,  made  by  a  prisoner  when  he  is 
drank,  is  receivable  in  evidence  ;  and  serable, 
that  if  a  constable  gave  him  liquor  to  make  him 
so,  in  the  hope  of  hia  allying  something,  that  will 
not  render  bis  statement  inadmissilde,  but  it  will 
be  matter  cd.  obsoratiou  for  the  judge  in  his 
summing  up.   Bex  t,  SpiUhtry,  7  Car.    F.  187. 

When  Indnoement  oontinuei  and  renders 
snbiequeiit  Cenfesaion  Inadmissible.] — A  second 
confession  made  under  the  same  influence  as  the 
first  is  not  receivable.  Sex  v.  Meyn^l,  2  I^ewin, 
C.  C.  122.  8.  P.,  JU^.v.  Sfierrington,  2  Lewin, 
C.  C.  123. 

The  committing  magistrate  told  a  prisoner 
that  he  would  do  all  that  he  could  for  him  if  he 
would  make  a  disclosure  ;  after  this,  the  prifioncr 
made  a  statement  to  the  tumk^  of  the  prison, 
who  held  out  no  indttcem^t  to  the  prisoner  to 
confess  : — Held,  that  what  the  prisoner  said  to 
the  turnkey  could  not  be  received,  more  especially 
as  the  turnkey  had  not  given  the  prisoner  any 
caution.    Sex  v.  Cooper,  5  Car.  &  P.  535. 

A  girl,  accused  of  poisoning,  was  told  by  her 
mistress  that,  if  she  (ud  not  tell  all  about  it  that 
night,  a  constable  would  be  sent  for  in  the  morn- 
ing to  take  her  before  a  magistrate ;  she  then 
made  a  statement,  which  was  held  to  be  not 
admissible.  Next  day  a  constable  was  sent  for, 
and  as  he  was  taking  her  to  the  magistrate,  she 
said  something  to  lum,  he  having  held  oat  no 
inducement  to  ner  to  do  so : — Held,  that  this  was 
receivable,  as  the  former  inducement  ceased  on 
her  being  put  into  the  hands  of  the  constable. 
Sex  V.  Sichardg,  5  Car.  &  P.  318. 

A  female  servant  being  suspected  of  stealing 
money,  her  mistress,  on  a  Monday,  told  lier  that 
she  would  forgive  her  if  she  told  the  truth.  On 
the  Tuesday  she  was  taken  before  a  magistrate, 
and  was  <£scharged,  no  one  appearing  against 
her.  On  the  Wednesday  the  superint^ident  of 
police  went  with  her  mistress  to  the  Bridewell, 
and  told  her  in  the  presence  of  her  mistress  that 
she  "  was  not  bound  to  say  anything  unless  she 
liked,  and  that  if  she  had  anything  to  say  her 
mistress  would  hear  her ; "  but  the  superinten- 
dent, not  knowing  that  her  mistress  had  promised 
to  forgive  her,  did  not  tell  her  that  if  she  made 
a  statement  it  might  be  given  in  evidence  against 
lier.  The  prisoner  made  a  statement : — Held, 
that  this  statement  was  not  receivable,  as  the 
promise  of  the  mistress  must  be  considered  as 
still  operating  on  the  prisoner's  mind  at  the 
time  of  the  statement,  but  that,  if  the  mistress 
had  not  been  then  present,  it  might  have  been 
othenrlse.  iZ^.  t.  fmn'tt,  Cu.  ft  M.  634. 


Admissions  by  a  prisoner,  elicited  by  questions 
<A  a  police  officer,  with  an  admouitioa  to  tell  all 
she  knew,  are  inadmissible.   But  a  subsequent 

statement  by  the  prisoner  to  another  officer  is  not 
necessarily  so  far  under  the  same  influence  as  to 
exclude  it.    Reg.  v.  Cheverton,  2  F.  &  F.  833. 

A  female  servant  was  questioned  by  the  mother 
of  a  child  who  had  been  found  dead  in  a  ditch  ; 
and  she  was  asked  whether  she  had  anything  to 
do  with  its  <Osappearance ;  upon  which  she 
cried,  and  said,  "  If  you  won't  send  for  the  police 
I  will  tell  the  truth,"  whereupon  her  mistress  re- 
plied, "  I  will  not  hurt  you  if  you  tell  the  truth  ; 
you  will  be  much  happier  if  you  tell  the  truth  ;  '* 
and  she  promised  not  to  send  for  the  police ; 
whereapoD  the  prisoner  made  a  confe^ion,  which 
upon  tiie  trial  was  rejected  as  being  made  un^r 
an  inducement.  It  further  appeared  that  shortly 
after  this  confession,  the  mistress  sent  fora  neigh- 
bour and  informed  him  of  the  confession,  where- 
upon he  had  an  interview  alone  with  the  prisoner, 
and  asked  her  questions  upon  the  subject,  but  he 
held  out  no  inducement,  and  she  wen  made  a 
similar  ccmfession : — Held,  that  the  second  con- 
fession was  BO  connected  under  the  circumstances 
with  the  first,  that  it  was  inadmissible.  Beg.  T. 
Rue,  34  L.  T.  400  ;  13  Cox,  C.  C.  209. 

The  prosecutor,  in  the  presence  of  the  constable, 
said  to  the  prisoner,  "  It  will  be  better  for  you  to 
tell  the  truth,  as  it  will  save  the  shame  of  a 
seatch-warrant  in  your  house."  The  statement 
was  rejected.  The  constable  then  took  the 
prisoner  into  a  loft,  and,  in  the  absence  of  the 
prosecutor,  the  prisoner  made  a  statement.  The 
evidence  was  rejected.  Half-an-hour  after,  the 
constable  took  the  prisoner  to  the  station-house, 
and  on  the  ytttj  cautioned  him  not  to  s^qr  asg- 
thing,  after  which  he  made  a  statement : — "BmAf 
to  be  inadmissible,  as  the  inducement  was  still 
operating.    Beg.  v.  Collier,  3  Cox.  C,  C.  57. 

A  statement  made  after  an  inducement,  may 
be  rendered  admissible  if  it  is  subsequently  re- 
cognised and  confirmed  by  the  prisoner  ^ter 
beii^  cautioned.  Beg. Sorter,  1  Cox,  C.  C. 
364.   See  Beg.  v.  Bate,  11  Cox,  C.  G.  686. 

A  constable  held  out  an  inducement  to  the 
prisoner  at  10  a.m. ;  after  6  p.m.  the  prisoner 
made  a  confession  to  another  constable  who  had 
previously  cautioned  him : — Held,  ioadmissil^ 
S^.  V.  DoUerti/,  13  Cox,  C.  C.  23,  24. 

Freriotu  Cantim  or  Waabig  by  XagiBtzatos.] 

— The  11  k  12  Vict.  c.  42,  s.  18,  which  requires  a 
caution  to  be  given  by  the  magistrate  to  the 
prisoner,  apphes  only  to  the  concluding  proceed- 
ings of  the  examination  ;  and,  therefore,  a 
voluntary  statement  made  by  a  prisoner  in  the 
course  of  an  examination  before  a  magistrate, 
and  before  all  the  witnesses  have  been  examined, 
is  admissible  at  the  trial,  although  no  caution 
has  been  given  by  the  magistrate.  Reg,  v. 
Stripp,  Dears.  C.  C.  648  ;  25  L.  J.,  M.  C.  109 ;  2 
Jur.  (N.s.)  452  ;  4  W.  R.  489  ;  7  Cox,  C.  C.  97. 

But  a  material  observation  thus  interposed  \(j 
the  prisoner  should  be  taken  down,  and  if  it  ia 
not  the  judge  at  the  trial  will  not  allow  evidence 
of  it  to  be  given.  Seg.  v.  Weller,  2  Car.  it  K. 
223. 

On  an  examination  on  a  charge  of  felony 
before  a  magistrate,  the  prisoner  was  asked  ^ 
he  wished  to  put  any  question  to  a  witness 
against  him.  Instead  of  asking  anything,  he 
made  a  statement,  which  was  written  down  on 
thib  depositions,  bat  not  signed  by  tiio  prisoner, 
who  had  received  no  caution  >-H^  that  this 
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statement  waa  not  eTidcnce  per  se,  but  that  any- 
one who  beard  the  prisoner  make  it  might  give 
«T^eQce  of  it,  refreshing  his  memory  from  what 
waa  thus  written  down,  bat  in  soch  a  case  a 
prisoner  ought  to  be  told  that  tiiat  vaa  not  the 
proper  time  for  him  to  make  a  statement,  Msg. 
T.  Watstm,  3  Car.  ft  K.  Ul. 

A  statement  made  by  a  prisoner  before  a  com- 
mitting magistrate,  and  signed  by  the  prisoner 
and  the  magistrate,  if  taken  in  the  form  pre- 
scribed in  the  schedule  to  11  ft  IS  Vict.  c.  4S,  is 
admissible  in  evidence  against  him  at  his  trial  at 
•common  law.  Reg.  r.  Sajuome,  1  Den.  C.  C. 
B4&  ;  4  New  Sess.  Cas.  152  ;  T.  ft  M.  260  ;  3  Car. 
«  E.  332  ;  19  L.  J.,  M.  C.  143 ;  14  Jur.  466  ;  4 
<3ox,  C.  C.  203. 

It  will  be  prudent  for  justices  always  to  give 
the  priRoner  the  second  caution  as  well  as  the 
first.  lb. 

After  taking  the  examination  of  the  witnesses 
on  a  charge  of  felony  against  the  prisoner,  the 
magistrate  cautioned  the  prisoner  in  the  language 
prescribed  by  11  ft  12  Vict.  c.  42,  s.  18,  bat  did 
cot,  as  the  proviso  to  that  section  requires,  tell 
the  prisoner  he  had  nothing  to  hope  from  any 
promise  of  faTonr  or  to  fear  from  any  threat. 
The  prisoner  then  made  a  statement,  which  was 
taken  down,  but  was  not  signed  by  him  or  the 
magistrate.  The  prisoner,  after  a  remand,  being 
brought  again  before  the  magistrate,  some 
questions  were  put  to  the  witnesses  by  the 
prisoner's  attorney,  who  then  objected  to  the 
ctatemeat  being  treated  as  the  prisoner's  state- 
ment, as  an  addition  had  been  made  to  the 
evidence,  and  the  prisoner  being  then  asked  if 
he  wisb^  to  make  any  statement,  declined  doing 
so : — Held,  that  the  prisoner's  statement  was 
admissible  as  evidence  against  him  at  his  triaL 
Bm.  t.  Btmd,  4  Sew  Sess.  Cas.  143  ;  T.  ft  M. 
342;  1  Den.C.C.617;  3  Car. ft  EL 387 ;  19  L. 
H.  C.  138  ;  14  Jur.  399  ;  4  Cot,  0.  C.  231. 

A  statement  made  by  a  priBoner  before  a 
■■magistrate,  not  signed  either  hy  the  magistrate 
or  the  prisoner,  is  not  excluded  as  evidence 
because  the  magistrate  omits  to  inform  him  that 
he  has  nothing  to  hope  or  to  fear  bcm  eiUier 
promise  or  threat  lb. 

Semble,  that  before  a  statement  made  by  a 
prisoner  in  the  presence  of,  and  duly  signed  by 
the  committing  magistrate,  can  be  received  in 
evidence  against  him,  proof  must  be  given  that 
he  was  cautioned  in  the  manner  provided  1^  11 
ft  12  Vict.  c.  42,  B.  18,  dehors  any  declaration  to 
that  effect  contained  In  the  caption  of  the  state- 
ment it«elf.   Itfg.  V.  Uigson,  2  Car.  ft  K.  769. 

When  a  prisoner  if.  willing  to  make  a  state- 
ment, it  is  tne  duty  of  magistrates  to  receive  it ; 
but  magistrates,  before  they  do  so,  ought  entirely 
to  get  rid  of  any  impression  tliat  may  liave 
before  been  on  the  prisoner's  mind,  that  the 
statement  may  be  used  for  his  own  b^efit ;  and 
laie  prisoner  ought  also  to  be  told,  that  what  he 
thinlcs  fit  to  say  will  be  taken  down,  and  may  be 
used  against  him  on  his  trial.  Meg.  v.  Arnold, 
8  Car.  ft  P.  621. 

A  prisoner  ought  to  be  told  by  the  magistrate 
tiiat  if  be  makes  any  statemoit  it  may  be  used 
as  evidence  against  him,  and  that  he  most  not 
expect  any  favour  if  he  confesses ;  but  the 
magistrate  ought  not  to  dissuade  him  from  con- 
fessing.  Bex  V.  Qreen,  6  Car.  ft  P.  312. 

Where  a  person,  who  made  a  confession  to  a 
constable  in  consequence  of  a  promise  held  out, 
waa  taken  before  a  magistrate,  who,  knowing 
what  had  taken  place,  cantjoned  the  prisoner 


against  making  any  confession  before  him,  but 
the  prisoner,  notwithstanding,  did  make  a  con- 
fession to  the  magistrate : — Held,  that  this 
second  confession  was  receivable  on  the  trial  of 
the  prisoner,  though  it  did  not  appear  that  the 
magistrate  lotd  the  prisoner  tliat  his  first  con- 
fession would  have  no  effect,  and  he  therefne 
might  have  acted  under  an  impression  thi^ 
having  once  acknowledged  Iiis  guilt,  it  waa  too 
late  to  retract.   Bex  v.  •Ilowet,  6  Car.  ft  P.  404. 

Kade  ia  Aanrar  to  ftneettw^— Exaninatiwi 
before  lCagi*tntei.]  —  An  examination  oe  a 
prisoner  charged  with  a  felony  taken  witlioat 
threat  or  promise,  by  questions  put  by  the 
magistrate,  is  notwithstanding  admissible.  Bet 
V.  MIU,  R.  ft  M.  432.  S.  P.,  Bex  v.  BartleU,  7 
Car.  ft  P.  832  ;  Bex  v.  Mereeron,  2  Stark.  S6& 
Contra,  Beg.  v.  Pettit,  4  Cox,  C.  0. 164. 

•  Interrogations  by  Police.]— The  practice 

of  questioning  prisoners  by  policemen,  and  thus 
extracting  confessions  from  them,  though  it  does 
not  render  the  evidence  so  obtained  inadmissible, 
is  one  which  is  strongly  reprehensible,  and  which 
ought  not  to  be  permitted.  Beg.  v.  Mick,  3  F.  ft 
F.  822. 

An  answer  by  a  prisoner  after  his  arrest,  to  a 
question  asked  by  a  policeman,  is  inadmissible. 
Beg.  V.  Bodkin,  9  Cox,  C.  0.  40.^. 

A  policeman  ought  not,  in  general,  to  questiim 
prisoners  who  are  in  his  custody ;  but  if  he  does, 
the  interrogation  ought  not  to  be  confined  to 
questions  calculated  to  compromise  the  pMtj. 
Beg.  V.  Stoke$,  17  Jur.  192. 

J.,  suspected  of  having  committed  felony,  waa 
followed  and  stopped  by  a  constable  in  plain 
clothes.  The  constable  having  told  J.  what  he 
was,  and  tiiat  she  (J.)  waa  charged  with  felony, 
proceeded  to  put  several  questions  to  her  relative 
to  a  parcel  in  her  hand,  which  contained  the 
goods  supposed  to  iiave  been  stolen.  At  the 
time  he  asked  the  questions  the  cmistable  had 
not  told  J.  that  she  was  under  arrest,  but  he 
would  not  let  her  go.  He  did  not  expressly 
hold  out  any  threat  or  inducement  to  J.,  nw 
did  he,  before  she  answered  him,  give  her  any 
caution.  J,  havii^  answered  the  questions,  the 
constable  then  told  her  she  was  not  bound  to  say 
anything  that  would  criminate  herself,  and  said 
he  should  bring  her  to  the  police  office  : — Held, 
that  the  conversation  between  J.  and  the  constable 
was  receivable  in  evidence.  Bm.  t.  Johnato*. 
IB  Ir.  C.  L.  R.  60. 

Where  there  ia  no  clear  evidence  of  an  offence 
having  been  committed,  a  police  officer  is  not 
justified,  in  consequence  of  mere  rumonn  in  a 
neighbourhood,  in  putting  searching  questions  to 
a  person  for  the  purpose  of  eliciting  tiie  proof  of 
a  crime,  as  well  as  of  that  person's  connectitm 
with  it.   Beg.  v.  Berritaan,  6  Cox,  C.  C.  888. 

Aconfeasion  obtained  without  ttiieator  promise 
from  a  boy  fourteen  years  old,  by  questions  put 
by  a  police  officer  in  whose  custody  the  boy  was 
on  a  charge  of  felony,  and  when  he  had  had  no 
food  for  nearly  a  whole  day,  is  rightly  received. 
Bex  V.  Thonaimt  1  H.  a  C.  27. 

Admissiraia  Isj  a  prlscmer,  elicited  by  qnestioiia 
of  a  police  officer,  witii  an  admonition  to  tell  all 
she  knew,  are  inadmissible.  Btg.  t.  Chevertfit, 
2  F.  ft  F.  833. 

There  is  no  rule  excluding  admissions  made  by 
a  prisoner  in  answer  to  questions  put  by  a  police- 
man. A  fortiori,  when  the  accused  has  not  been 
actually  taken  into  cutody.    He  ruling  of 
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A.  L.  Smith,  J.,  in  Jteg.  t.  ffavin  (16  Cox,  G.  C. 
6»G)  n<jt  followed.  Reg.  v.  Srackmtlut^,  17 
i  o«.  C.  C.  628. 

On  the  arrest  of  a  prisoner,  a  constable  has  no 
Tight  to  ask  questioos,  and  if  the  pri^ner 
answers,  the  answers  are  not  admissible  against 
liiui.  If  a  third  party  makes  a  statement  which 
is  taken  down  in  writing,  and  read  over  by  a 
constable  to  a  pi-isoner,  neither  it  nor  the  con- 
versation induced  by  it  are  admissible  in  evidence, 
because  it  is  an  attempt  by  the  constable  to 
manufacture  evidence,  and  that  he  has  no  right 
to  do.  T.  Male,  17  Cox,  C.  C.  689. 

 PreviouB  Warning  by  PoUoe.]— A  state- 

incut  of  a  prisoner  is  admissible,  although  he  has 
previously  been  told  that  whatever  he  said 
*■  would  be  used  against  him."  Meg.  v.  C/tambcj't, 
3  Cox,  C.  C.  92.  8.  P.,  Jleg.  v.  Attwood,  5  Cox, 
C.  C.  322.  Contrd,  Beg.  v.  Farley,  1  Cox,  C.  C. 
76  :  Itrg.  v.  Harris,  1  Cox,  C.  C.  106. 

Tliough  there  may  be  cases  in  which  it  will  be 
proper,  yet,  as  a  general  rule,  it  is  better  that  a 
policeman  should  not  question  a  prisoner  in  his 
custody,  without  cautioning  bim  that  his  answers 
will  be  evidence  against  him.  Heg.  v.  Kerr,  8 
<Jar.  &  P.  177. 

Where  a  police  constable,  who  apprehended 
the  prisoner,  having  told  him  the  nature  of  the 
charge,  said  "  he  need  not  say  anything  to 
•criminate  himself what  he  did  say  would  be 
taken  down  and  used  as  evidence  against  him  ; " 
«nd  the  prisoner  thereupon  made  a  confession : — 
Held,  receivable.  Reg.  v.  Jtaldrg,  2  Den.  C.  C. 
430  ;  21  L.  J.,  M.  C.  130  ;  16  Jor.  599  ;  6  Cox, 
C.  C.  523.  Overruling  Seg.  v.  Drew,  8  Car.  &  P. 
140. 

A  constable  ought  not  to  caution  a  prisoner 
not  to  say  anything.  A  constable  is  not  to  lead 
a  prisoner  to  say  anythii^; ;  but  if  a  prisoner 
<:hoosea  to  say  scmetldng,  it  is  the  duty  of  the 
constable  to  hear  what  it  is  he  has  to  say.  Jt^. 
V.  Priett,  2  Cox,  C.  C.  378. 

When  a  prisoner  is  about  to  make  a  confession 
to  a  constaole,  he  need  not  be  cautioned  by  the 
latter  as  to  the  consequences  of  his  so  doin^. 
Reg.  V.  Watti,  1  Cox,  C.  C.  75.  S.  P.,  Reg.  v. 
DiekiiuoH,  1  Cox,  G.  G.  27. 

A  prisoner  was  told  not  to  say  anything  to 
prejudice  himself,  as  what  he  said  would  be 
taken  down  and  used  for  him  or  against  hi  m  at  bis 
trial : — Held,  an  inducement,  and  the  statement 
inadmisBible.  Reg.  v.  Jhw,  8  Car.  &  P.  140. 

CmftHlOB  of  Fzineipal— AcoesBOiy.j — On  an 

indictment  against  an  accessory,  a  conKssiou  by 
the  principal  is  not  admissible  to  prove  the  guilt 
of  the  principal.  Rez  v.  Skrner,  1  H.  G.  0. 347. 

b.  Other  Points  relatlnr  to  ConfBssiona. 

Conftiiion  Inadmitstble— Faeti  rsBnlting  from, 
Toaj  be  gives  in  Evidence.] — Coiifc3)>ions,  ob- 
tained in  consequence  of  promises  or  threats, 
caimot  be  given  in  evidence  ;  but  evidence  of 
facts  resulting  from  such  inadmissible  confcs- 
liions  may  be  received.  R^x  v.  M'arwirhtlfnU,  1 
Leach,  C.  C.  263  ;  2  East,  P.  C.  658.  S.  P.,  Rex 
V.  Afotejf,  1  Leach,  0.  C.  265,  n. ;  and  Reg.  v. 
Zeatimm,  30  L.  J.,  Q.  B.  205  ;  8  Cox,  C.  0.  498. 

Where  a  prisoner  was  charged  with  stealing  a 
guinea  and  two  promissory  notes,  and  the  prose- 
cutor told  him  that  it  would  be  better  for  him  to 
confess :— Held,  that  after  this  admonition,  tlie 
proBecutor  might  prove  that  the  prisoner  brought 
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him  a  guinea  and  a  51.  note,  which  ho  gave  up  (o 
the  prosecutor  as  the  guinea  and  one  of  the  notes 
that  had  been  stolen  from  him.  Rex  v.  OriMn, 
R.  &  R.  162. 

When  a  prisoner's  confession  had  bscn  rejected, 
the  judge  would  not  allow  a  witness  to  be  asked 
whether  in  consequence  of  the  confession,  he  did 
a  particular  thing.  Reg.  v.  JJttrrUna»,  6  Cmt, 
C.  C.  388. 

Where  anything  is  found  in  conseqnence  of  a 
statement  made  by  a  prisoner,  under  circum- 
stances which  preclude  its  being  given  generally 
in  evidence,  snch  part  of  it  as  relates  to  the  thing 
found  in  consequence  is  receivable,  and  ought  to 
be  proved.   Rrg.  v.  Gould,  9  Car.  &  P. 

If  a  confession  is  improperly  obtained,  it  is  a 
ground  for  excluding  evidence  of  the  confession, 
and  of  any  act  done  by  the  prisoner  in  conse- 
quence towards  discovering  the  property,  unless 
the  property  is  actually  discovcrea  tnerel^.  Bit* 
V.  Jenkin$,  B.  Ic  B.  492. 

Confeiiint,  when  Svfflolent  to  Sapport  Con- 
viction.]— A  prisoner's  confession  is  sufficient 
ground  for  a  conviction,  although  there  is  no 
other  proof  of  his  having  committed  the  offence, 
or  of  tno  offence  hnving  been  committed,  if  that 
confession  was  in  consequence  of  a  charge  against 
the  prisoner.  Ufx  v.  Mtlridge,  B,  &  B.  410; 
S.  P.,  JU-x  V.  F.i/kitn;  R.  &  B.  481. 

The  confo;!sion  of  a  prisoner  before  a  magis- 
trate is  a  sufficient  ground  to  warrant  a  conviction, 
although  there  is  no  positive  proof  aliunde  that 
the  offence  was  committed,   Rea)  v.  White,  B.  & 

B.  508,    S.  P.,  Rex  V,  Tippet,  B.  &  B.  509. 

The  prisoner  was  convicted  of  a  rape  apon  the 
pi-osccutrix,  who  was  an  apparent  idiot.  She 

E roved  the  act  done,  and  said  that  it  was  wrong, 
ut  that  she  said  nothing  to  the  prisoner,  and 
that  she  did  not  doanythtngto  him,  and  that  she 
did  not  like  to  hart  nobody.  The  constable  told 
the  prisoner  that  he  was  charged  with  committing 
a  rai>e  upon  the  prosecutrix  and  against  her  will. 
The  prisoner,  in  answer  to  that,  saiti,  "  Yes,  I  did; 
and  I'm  veiy  sorry  for  it:" — Held,  that  there 
was  evidence  to  sustain  the  conviction.  Reg,  v. 
Pretty,  17  L.  X.  295  ;  16  W.  B.  143  ;  10  Cox,  C. 

C.  635. 

Where  a  knowledge  of  any  fact  is  obtained  by 
means  of  a  confession  which  cannot  be  receivei^ 
the  party  should  be  acquitted  ;  unless  the  fact 
would  be  sufficient  to  warranta  conviction  with- 
out any  confession  leading  to  it.  Rex  v.  Harcey, 
2  East,  P.  C.  658. 

A  vcdnntary  confession  which  enters  into 
minnte  details  of  a  crime,  and  states  that  the 
prisoner  was  one  of  the  party  concerned  in  ite 
commission,  is  evidence  to  go  to  a  jury  when  the 
corpus  delicti  is  proved  by  evidence  aliunde, 
althougli  the  witness  proving  such  corpus  delicti 
swears  that  the  prisoner  was  not  of  the  party 
engaged  in  the  commission  of  the  crime,  Jleg.  v. 
SutcUffe,  4  Cox,  C.  C.  270. 

Proof  of  CironmstaneeB  before  Beception.]^ 

In  order  that  a  confession  may  be  admissible  in 
evidence,  the  onus  lies  upon  the  prosecution  to 
prove  that  it  was  free  and  voluntary.  Where  an 
inducement  to  nuikc  a  statement  is  Iicld  out  to 
the  prisoner  by  a  t>erson  ia  authoritj',  the  prose- 
cution must  show  clearly  that  the  inducement 
has  been  removed  before  the  confession  is  made, 
Reg.  V.  Thompnoii,  f>2  L.  J..  M.  C.  93 ;  [1893]  2 
Q.  B.  12  ;  5  B.  m2  :  69  L.  T.  22  ;  41  W.  R  525 ; 
17  Cox,C.  C.  641;  57  J.  I'.  312. 


Digitized  by 


OSogle 


1827 


CEIMINAL  Turn— Evidence, 


1828 


A  person  charged  with  murder  made  s  confes- 
Bion  Defore  the  coroner.  It  appeared  that,  before 
he  made  this  confesBion,  B.,  who  was  both  a 
clei^yman  and  a  tnai^tratc,  bad  bad  an  interview 
with  bim : — Held,  that  the  proeecQtors  were  not 
bound  to  call  6.  Ixfore  they  put  in  the  confession, 
bat  that  it  would  be  fair  for  them  to  do  eo ;  and 
if  the  proeecntors  did  not  call  B.,  the  prisoner 
might  call  him  before  the  confession  was  read,  to 
prove  that  some  inducement  was  held  oat.  Sex 
T.  CletDei,  4  Car.  &  P.  221. 

A  prisoner  was  in  the  custody  of  A.,  a  con- 
stable ;  B.,  another  conBtable,  coming  into  the 
room,  A.  left  it,  and  the  prisoner  immediately 
made  a  confession  to  B.  : — Held,  that  if  the  pri- 
soner was  in  custody  as  an  accused  party,  A.  must 
be  called  to  prove  that  he  had  held  out  no  in- 
ducement to  the  prisoner  to  confess,  before  the 
confession  made  to  B.  is  receivable;  but  if  it 
appears  that  the  prisonerwas  not  then  in  custody 
on  any  charge,  but  merely  detained  as  an  on- 
willing  witness,  it  will  not  be  necessary  to  call 
A.   lifx  v.  Swatktnt,  4  Car.  &  P.  548. 

In  order  to  render  a  confession  by  a  prisoner 
admissible,  the  prosecution  must  show  affirma- 
tively, to  the  satisfaction  of  the  judge,  that  it  has 
not  been  made  under  the  influence  of  an  impro- 
per inducement ;  if  this  appears  doubtful  on  the 
evidence  the  confession  ought  to  be  rejected. 
Beg.  V.  WarriMghavt,  2  Den.  C.  C.  447,  n. ;  15 
Jur.  318. 

At  tlie  trial  of  a  servant  for  attempting  to 
poison  her  mistress,  a  medical  man  having  denied 
that  he  had  held  out  any  inducement  to  the  pri- 
soner to  confess,  gave  evidence  of  a  confession, 
without  which  the  prisoner  couki  not  have  been 
convicted.  Evidence  was  then  given  that  before 
she  made  her  confession  he  had  said  to  her, 
in  the  presence  of  her  mistress,  "It  will  be 
better  for  you  to  tell  the  truth."  The  medical 
Tpan  was  reK^sUed,  but  did  not  admit  this,  and  the 
jadgc  left  the  evidence,  including  the  confession, 
to  the  jury,  but  reported,  that  if  the  evidence  had 
been  given  in  the  first  instance  he  should  have 
excluded  the  confession  : — Held,  that  the  confes- 
sion ought  to  have  been  struck  out,  and  that  the 
convictifMi  was  wrong.  Iteg.  v.  Garner,  3  New 
ScBs.  Cas.  329  [  1  Den.  C.  0.  329  ;  T.  &  M.  7  ;  2 
Car.  at  K.  920  ;  18  L.  J.,  M.  C.  1  ;  12  Jur.  944  : 
fi  Cox.  C.  C.  175.  S.  v.,  Reg,  v.  Bom-ell,  Car.  k 
U.  684. 

To  render  a  confession  admissible,  it  is  not  so 
much  material  to  prove  to  whom  or  when  it  is 
made,  as  it  is  to  ascertain  the  mind  of  the  person 
making  it,  and  see  whether  or  not  it  ia  probable 
that  it  was  made  voluntarily,  ilcy.  Bue,  34 
L.  T.  400  ;  IS  Cox,  C.  C.  209. 

0.  a|ii»»<t"*""«  other  than  Oonfecalona. 

Ia  Frivate  GoiiT«nwtioas.] — What  a  prisoner 
is  overheard  to  say  to  his  wife,  or  even  what  he 
is  overheard  to  say  to  himself  is  receivable 
^lainst  him  on  a  charge  of  felony  ;  it  is,  however, 
a  species  of  evidence  to  be  acted  on  with  caution, 
as  it  is  very  liable  to  be  unintentionally  misre- 
presented by  the  witnesses.  Sem  t.  Simon$,  6 
Car.  Ac  P.  540. 

A  conversation  between  the  prisoner  and  his 
mother,  in  which  she  made  a  statement  to  his 
prejudice,  whicti  he  denied,  is  not  admissible 
against  him.    Jteg.  v.  WeU/i,  3F.&.F.  275. 

But  a  conversation  between  two  persons  in 
rdation  to  the  charge  under  investigation,  made 
fD  the  presence  of  the  proaecatrir  bat  in  the 


absence  of  the  prisoner,  was  admitted  in  cross 
examination  on  behalf  of  the  prisoner.    JZ^.  r. 

Amail,  8  Cox,  C.  C.  439. 

By  Wife,  in  FTMeuwand  Eearia^  ef  Pzitaner.} 

— What  the  wife  of  a  person  charged  with  felony 
says  in  his  presence  and  bearing  ^  admiasfWe  on 
the  trial.    Bex  v.  Bartlett,  7  Car.  &.  P.  671. 

Before  Supifllon  attaehsi  to  Prlsener.]— A 

statement  made  by  a  prisoner  before  suspicion 
attaches  to  bim,  andbetorc  search  made,  in  order 
to  account  for  his  possession  of  property,  which 
he  is  afterwards  charged  with  luiving  stolen,  is 
admissible  as  evidence  for  him.  Beg.  v.  Abra- 
luim,  2  Car.  k  K.  650  ;  3  Cox,  C.  C.  430. 

A  statement  relating  to  an  oSence,  made  opera 
oath  by  a  person  not  at  the  time  under  suspicion, 
is  admissible  against  him,  if  he  is  afterwards 
charged  with  the  commission  of  it.  Sex  t. 
7Vi^,  6  Cor.  it  P.  630. 

Statement  net  Denied  by  BrisnUT.] — The 

coort  will  not  exclode  a  statement  made  in  the 
prisoner's  presence  1^  another  party  to  a  third 
person,  merely  because  some  indocement  has 
been  held  out  to  that  party  to  make  it ;  but  very 
little  weight  out  to  be  attached  to  the  fact  of 
no  answer  being  given  to  such  statement  by  the 
prisoner,  as  he  would  not  know  whether  it  woold 
be  better  for  him  to  be  silent  or  not.  Beg.  t. 
Janiounki,  10  Cox,  O.  0.  365. 

Statements  Kade  in  Pruenee  of  Aeeoied — Ad- 
missibility.}— A  statement  made  in  the  presence 
of  an  accused  person  is  not  necessarily  evidence 
against  him.  Unless  there  is  either  an  assent 
by  him  to  the  truth  of  the  statement  or  no  dis- 
sent  where  a  dissent  might  reasonably  be  ex- 
pected, such  a  statement  is  not  admissible.  Beg, 
V.  Smith,  18  Cox,  C.  C.  470 ;  61  J.  P.  120. 

Brisoner's  Answers  to  Constable's  Question* 

— ConieqoentialSvidsnee.] — Where  a  constable 
has  put  questions  to  a  prisoner,  and  after  he  ha» 
answered  them  has  taken  him  into  custody,  and 
charged  him,  and  the  constable  has  subsequently 
investigatetl  the  truth  of  the  answers,  evidence  of 
the  prisoner's  answers,  and  of  their  untruthful- 
ness, may  be  admissible.  The  question  of  the 
admissibility  of  such  matters  must  be  determined 
with  reference  to  the  whole  ctreumstauccs  of  the 
particular  case.   Beg.  v.  Miller,  1 8  Cos,  C.  C.  64. 

Soffloienoy.] — A  prisoner,  indicted  for  stealing 
two  heifers,  said,  "I  drove  away  two  hciftri 
from  'the  World's  End  Dolver'"  (i.e.  KcnV 
The  prosecutor's  farm  was  called  by  that  name, 
but  he  could  not  swear  that  there  was  not  any 
other  of  the  same  name  in  the  neighboorhood  : 
— Held,  insufficient  to  warrant  a  conviction. 
Bex  V.  Tuft,  5  Car.  &  P.  167. 

Statement  Kads  after  being  BTom.] — A  pri- 
soner before  a  magistrate  was  sworn  by  mistake, 
hot  the  deposition  was  afterwards  destroyetl  and 
the  prismer  Gaati(nied.  After  this  be  made  a. 
stat^ent : — ^^Id,  admissible.  Bex  r.  Webb,  4 
Car.  &  P.  564. 

Depoiitioni  of  Fiisonar  takeninanotherCaM.] 

— The  depositions  on  oath  of  a  witness  legally 
taken  are  evidence  i^nst  him,  should  he  be 
snbseqaently  tried  on  a  criminal  charge,  exce[>t 
so  much  of  them  as  coajosta  of  answers  to  qoes- 
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tions  to  which  he  has  objected  as  tending  to 
criminate  him,  bat  which  he  has  been  improperly 
compelled  to  answer.  The  exception  depentU 
upon  the  principle  "  Nemo  tenetur  scipsum 
accusare,"  but  does  not  apply  to  answers  given 
withoot  objection,  which  are  to  be  deemed 
TduntaiT.  Heg.  v.  Coote,  9  MoOre,  P.  C.  (s,8.) 
463  ;  42  li.  J.,  P.  C.  45  ;  L.  B.  4  P.  C.  6911 ;  29 
L.  T.  Ill ;  31  W.  B.  563  ;  12  Cox,  0.  C.  557. 

 Bafoie  Coroner.] — On  a  trial  for  murder, 

the  depoBition  on  oath  of  the  prisoner,  taken 
before  the  coroner  on  the  inquest  held  ou  the 
body  of  the  deceased,  is  not  receivable  iu  evi- 
dence.   Reg.  V,  Owm,  9  Car.  t  P.  23S. 

The  deposition  of  a  prisoner  at  a  coroner's 
inquest^  after  a  caution  from  the  coroner,  may  be 
read.   Reg.  v.  Colvutr,  9  Cox,  C.  C.  506. 

Upon  a  trial  for  manslaughter  the  prisoner's 
deposition  on  oath,  taken  by  the  coroner  upon 
the  inqneat,  is  admissible  against  him.  Meg.  y. 
Bateman,  4  F.  &  F.  1064. 

 When  BeeaiTable.] — A.  was  charged  with 

forgery,  and  B.  was  examined  on  oath  before  the 
magistrate  as  a  witness  against  A. ;  after  this  B. 
was  himself  chai^^  with  a  different  forgery  : — 
Held,  that  the  dep(»ttion  of  B.  was  evidence 
i^inst  him  on  his  trial  for  the  forgery,  not- 
withstanding it  was  taken  on  oath.  Reas  t. 
Haworth,  4  Car.  &  P.  254. 

The  examination  of  a  person  taken  on  oath 
as  a  witness  before  commissioners  of  bankruptcy, 
is  admissible  against  him  on  a  charge  of  forgery, 
he  having  been  cautioned  and  allowed  to  elect 
what  questions  he  would  answer.  Uig.  v. 
Wkeater,  2  Lewin,  C.  C.  157  ;  2  M.  C.  C.  45. 

On  a  charge  of  threatening  to  accuse  of  an 
infamons  crime,  it  appeared  that  one  prisoner 
had  made  a  charge  against  the  prosecutor  of 
endeavouring  to  excite  another  prisoner  to  the 
commission  of  an  nnnatural  offence  : — Held,  that 
the  depositions  of  the  prisoners  npon  that  occasion 
were  admissible  against  them.  R^.v.  JtrayiteU, 
4  Cox,  C.  C.  404. 

When  before  the  magistrate  the  prisoners  were 
separately  cross-examined  as  to  their  being  to- 
gether on  the  day  when  the  offence  was  alleged 
to  have  been  committed,  how  they  bad  been 
occnpied,  &c.,  and  their  answers  were  so  contra- 
dictory in  themselves  and  so  inconsistent  with 
each  other,  that  the  magistrate  dismissed  the 
charee  against  the  then  d^endant,  and  boond 
him  bver'to  prosecute  the  prlsonerfor  endeavour- 
ing to  extort  money  by  thrratB : — Held,  that  the 
answers  elicited  on  sach  cross-examination  were 
not  admissible,  lb. 

Several  persons,  one  of  whom  was  the  prisoner, 
were  summoned  before  the  committing  magistrate 
touching  the  poisoning  of  A.  No  person  was 
then  Bpecifically  charged  with  the  offence.  The 
prisoner  was  sworn,  and  made  a  statement: — 
Held,  that  this  ■  statement  was  not  receiTaWe. 
Rex  V.  Lctcis,  6  Car.  &  P.  161. 

When  before  the  committing  magistrate  one  of 
the  prisoners  was  examined  as  a  witness  against 
the  other,  and  was  afterwards  charged  with  the 
offence . — Held,  that  what  that  prisoner  said 
before  the  magistrate  as  a  witness  conld  not  be 
p^iven  in  evidence  on  the  tilal.  Bern  t.  Ifavit, 
a  Car.  &  P.  177. 

Deposition  of  a  witness  taken  before  magis- 
trates allowed  to  be  read  at  the  trial  as  evidence 
Against  him,  although  after  his  evidence  was 
taken  the  magistrate  committed  him  for  trial, 


his   eridence   criminating  himself.    Rsg.  t 
Ckidleg,  R  Cox,  C.  C.  365. 

Admlisibility  for  anl  against  Frisoner.] — If 

the  declaration  of  the  prisoner,  in  which  she 
asserts  her  innocence,  is  given  in  evidence  on  the 
jwrt  of  the  prosecution,  and  there  is  evidence  of 
other  statements  confessing  guilt,  the  judge  will 
leave  the  whole  of  the  conflicting  statements  to 
the  jury  for  their  consideration  ;  but  if  there  is 
in  the  whole  case  no  evidence  but  what  is  com- 
patible with  the  assertion  of  innocence  so  given 
in  evidence  for  the  prosecution,  the  judge  will 
direct  an  acquittal.  Rex  v.  Jon-ft,  2  Car.  ft  P. 
629. 

If  a  pnviccutor  proves  in  evidenc:;  a  declara- 
tion made  by  a  prisoner,  it  becomes  evidence  for 
the  prisoner  as  well  as  against  him,  but  like  all 
other  evidence,  the  jury  may  give  credit  to  one 
part  of  it  and  not  to  another.  Rejs  v.  Higgint, 
3  Car.  &  P.  603. 

If  a  prosecutor  gives  in  evidence  a  declaration 
made  by  a  prisoner  exculpatory  of  himself,  the 
jury  is  not  kound  to  take  this  to  be  true  merely 
be<»use  the  prosecutor  gives  it  in  evidence  :  but 
they  ought  to  consider  how  far  it  is  consistent 
with  the  rest  of  the  evidence,  and  whether  they 
believe  it  to  be  really  true.  Ilex  v.  J^ptoe,  4 
Car.  &  P.  397. 

In  an  indictment  for  highway  robbery,  accom- 
panied by  violence,  witnesses  were  called  for  the 
prisoner,  to  show  that  he  had  received  certain 
marks  of  blood  on  hi»  coat  before  the  robbery  : 
— Held,  that  it  was  competent  to  the  prosecution 
to  put  in  the  prisoners  statement  before  the 
magistrate,  wherein  he  gave  a  different  account 
of  the  same  matter.  R^,  v.  White,  2  Cox,  C.  C. 
192. 

An  incidental  observation  made  by  a  prisoner 
in  the  course  of  his  examination  before  a  magis- 
trate, which  is  not  taken  down  as  part  of  the 
prisoner's  statement,  is  not  admissible  in 
evidence  against  him  at  the  trial  if  it  relates  tn 
any  matter  which  formed  part  of  the  judicial 
inquiry  then  being  conducted  before  the  magis- 
trate.  Reg.  V.  Carpeater,  2  Cox,  C.  C.  228. 

A  confession,  admission,  or  statement,  although 
extra  judicial,  if  made  by  a  person  charged  with 
a  crime  is  sufficient  without  independent  proof 
of  the  commission  of  the  crime  to  sustain  a  con- 
viction. Where,  therefore,  it  was  a  crime  to 
publish  with  a  view  to  promote  the  objects  of 
an  illegal  association,  a  notice  of  the  calling 
together  of  any  meeting  of  such  association,  or 
of  the  mcmbnrs  of  it  as  such  members,  or  of  the 
proceedings  at  such  meeting,  and  in  proceedings 
before  a  magistrate  against  the  proprietor  and 
publisher  of  a  newspaper,  a  copy  of  his  paper, 
containing  a  report  of  proceedings  at  a  meeting, 
tt^ther  with  stetements  which  tended  to  show 
that  the  mectii^  was  a  meeting  of  members  of 
the  illegal  association  as  such  members,  was  put 
In  evidence,  and  the  magistrate  was  satisfied  that 
the  report  and  the  statement  were  published 
with  a  view  to  promote  the  objects  of  the  asso- 
ciation : — Held,  that  the  newspaper  was  sufficient 
evidence  against  the  proprietor  and  publisher  in 
itself  from  which  the  magistrate  might  infer  that 
such  a  meeting  had  been  held,  and  upon  which 
he  would  have  been  justified  in  convicting  the 
defendant.   Reg.  v.  SulUran,  16  Cox,  C.  C.  347. 

Ineriminating  Eridenee  given  nndar  Oompol- 
don.] — If  a  witness  claims  the  protection  of  the 
court,  on  the  groond  that  his  answer  wotdd  teoA 
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to  criminate  himself,  and  there  appeara  reason- 
able ground  to  believe  that  it  would  do  so,  he  is 
uot  compellable  to  answer ;  and  if  obliged  to 
Answer  notwithstanding,  what  he  says  must  be 
considered  to  haye  been  obtained  by  compnlaion, 
and  cannot  be  given  afterwards  in  evidence 
apainst  him.  Hcg.  v.  Garhett,  2  Car.  &  K.  474  ; 
J  Den.  C.  C.  236  ;  2  Cox,  C.  C.  448. 

Informer  Befosiug  to  Frosecate.] — Where  an 
informer  makes  a  confession  expecting  to  be  re- 
ceived as  qaecn's  evidence,  the  confession  is 
inadmissible  against  him  on  Iiis  subsequently 
refusing  to  prosecute.  Reg.  v.  Oillis,  14  W.  It, 
845;  11  Cox,  C.  C.  C9.  Cj).  cases,  ante,  cols. 
1813,  1814. 

Admisiloiu  BB  to  Uarriage  in  Cmm  of  Bigamy.] 

—See  ante,  col.  168'J. 

Admiitibility  of,  against  Fellow  Frisonor.] — 

When^  A.  and  B.  were  charged  with  the  joint 
commission  of  a  felony,  and  A.,  on  his  examina- 
tion before  a  magistrate,  stated,  in  the  hearing 
of  B.,  that  he  and  B.  jointly  committed  such 
felony,  which  B.  did  not  deny: — ^Held,  that 
these  circumstances  were  not  admissible  as  evi- 
dence against  B.   R^x  v.  Appleby,  3  Stark.  33. 

Upon  the  trial  of  an  indiciment  in  which  two 
persons  were  charged,  the  one,  a  bankrupt,  with 
disposing  of  goods  with  intent  to  defraud  his 
creditors,  and  the  other,  the  bankrupt's  brother- 
in-law  and  manager,  with  aiding  and  abetting 
itim  therein : — Held,  that  statements  made  by 
the  bankrupt  at  the  time  he  obtained  the  gooiU 
were  admissible  as  oritlcnce  against  both  the 
prisoners,  although  such  statements  were  made 
in  the  absence  of  the  other  prisoner  : — Held, 
also,  that  the  jury  might  infer  from  the  relation- 
ship provctl  to  have  existed  between  the  parties 
that  the  prisoner  who  had  received  the  goods 
from  the  bankrupt,  and  who  was  tlicrefnro 
charged  with  aiding  and  abetting,  was  at  the 
time  he  received  such  floods  aware  of  the  fact 
that  the  goods  had  not  been  paid  for  by  the 
bankrupt,  Rtfg.  v.  Chappie,  66  L.  T.  124  ;  17 
Cox.  C.  C.  455  ;  56  J.  P.  360. 

If  two  are  taken  before  a  magistrate  on  a 
charge  of  felony,  what  the  first  says  in  his  state- 
ment before  the  magistrate  cannot  be  given  in 
evidence  against  the  second,  because  when  before 
the  magistrate  the  Fccond  is  only  called  upon  to 
answer  the  statement  in  the  depositions  on  oath, 
and  not  what  any  other  prisoner  may  liavc  said 
-  on  his  examination.  Beg.  t.  SwinRcHon,  Car,  & 
M.  593. 

If  a  witness  gives  evidence  of  a  conversation 
with  a  prisoner,  in  which  that  prisoner  says 
something  implicating  another  prisoner,  the  wit- 
ness, in  giving  his  evidence,  must  not  omit  the 
name  of  snch  other  prisoner,  and  say  "  another 
person,"  but  must  give  the  conversation  exactly 
as  it  occurred,  and  the  judge  will  tell  the  jury 
that  is  not  evidence  against  such  other  prisoner. 
Jier  V.  Ileame,  4  Car.  &  P.  215.  S.  P.,  itese  T. 
WalMy,  6  Car.  k  P.  175. 

d.  Proof  o£ 

Kade  beftore  HagiBtrates— Confeuion  Writtea 
and  Signed.] — On  the  trial  of  a  prisoner  who 
has  made  before  a  magistrate  a  voluntary  con- 
fession of  his  guilt,  previously  to  the  conclusion 
of  the  evidence  against  him.  which  confession  is 
taken  dovm  in  writing,  and  signed  by  the  pri- 
soner, and  attested  by  the  magiBtrate's  clerk,the 


proper  course  is  for  the  clerk  to  give  evidence  of 
the  prisoner's  statement^i.  refreshing  his  memory 
by  the  written  paper.  Itex  v,  JtM,  5  Car.  &  P. 
162.  S.  P.,  Beg.  t.  Saiuime,  and  otJbex  cases, 
ante,  coL  735. 

A  prisoner  charged  with  felony  made  a  state- 
ment before  the  committing  magistrate,  which 
was  taken  down  and  signed  by  the  prisoner,  bnt 
there  was  nothing  on  the  face  of  the  paper  ti> 
show  that  at  the  time  the  prisoner  matte  the 
statement  he  was  under  examination  on  a  charge 
of  felony : — Held,  that  this  examination  could 
not  be  used  as  such,  but  that  the  clerk  to  the 
magistrate  might  state  what  the  prisoner  said, 
using  the  paper  to  refresh  his  memory.  Hex  v 
Tarrant,  6  Car.  &  P.  182. 

Where  a  prisoner  sent  for  a  magistrate  to  make 
a  statement  to  him,  and  the  magistrate  took 
down  the  conversation  which  passed  between  him 
and  the  prisoner,  and  wrote  it  immedtalclyandcr 
the  iisual  heading  of  a  prisoner's  statement,  and 
read  this  over  to  the  prisoner  bcfoie  the  prisoner 
signed  his  statement  which  followed  it,  the  judin* 
directed  this  memorandum  of  the  con  verbal  :<>ii  tit 
be  read  before  he  decided  on  the  admissibility  of 
the  statement,  instead  of  the  magistrate  stating 
oraUy  what  passed  between  him  and  the  prisoner. 
Reg.  T.  Dittgley,  1  Car.  &  K,  687. 

 Whan  unsigned  by  Prisoner.] — A  ma!n«- 

trate  may  give  evidence  of  what  a  prisoner  said 
at  examination  before  him,  although  mnch  of 
what  he  said  was  in  answer  to  questions  put  by 
the  magistrate,  no  threat  or  promise  being  u<od. 
and  although  the  prisoner  had  refused  to  sign 
the  magistrate's  notes  of  the  examination,  on  the 
ground  that  they  were  an  incorrect  account  of 
the  transaction.   Rex  v.  Janet,  Car.  C.  L.  13. 

And  the  magistrate  may  refresh  his  memory 
from  the  notes.  lb. 

A  voluntary  confession  of  felony  made  hj  a 
prisoner  on  his  examination  before  a  magistrate, 
and  reduced  by  the  magistrate  into  writing, 
may  be  given  in  evidence  on  the  trial,  thou:jh 
the  magistrate  has  neglected,  and  the  prisoner 
has  refused  to  sign  it.  Rea  t.  JLanbe,  2  Lendi, 
0.  C.  652. 

A  prisoner  charged  with  felony  made  a  state- 
ment before  the  committing  magistrate,  which 
was  taken  down  in  writing,  but  not  signed  by 
the  prisoner  : — Held,  that  the  magistrate's  clerk 
might  give  evidence  of  what  the  prisoner  saitL 
using  that  which  was  taken  down  to  refresh  bi's 
memory.  Rex  v.  Pretthj,  6  Car.  &  P.  183.  S.  P.. 
Rt-g.  V.  Wataon.  3  Car,  &  E.  Ill,  and  ecuet,  ante, 
col.  1823, 

After  the  examination  of  a  prisoner  before  a 
magistrate  in  a  charge  of  felony  had  bc2n  taken 
down  and  read  over  to  him,  and  he  was  told  that 
he  might  sign  it  or  not,  butbe  declined  to  do  so : 
— Held,  that  it  could  not  be  read  in  evidesice 
against  him.    Rfx  v.  Telicote,  2  Stark.  483. 

 By  whom  Proved.] — It  is  not  necessary  to 

call  either  the  magistrate  or  his  clerk  to  prove  the 
due  taking  in  writing  of  a  prisoner's  confession. 
R£x  V.  I/vpeg,  7  Car.  &  P.  136. 

A  prisoner's  statement,  on  his  examination  be- 
fore a  magistrate,  may  be  given  in  evidence  (if 
neither  the  magistrate  nor  his  clerk  is  in  court), 
on  proof  by  a  witne.«  who  was  at  the  examina- 
tion of  the  handwriting  of  the  magistrate  to  the 
depositions  returned  to  the  court,  and  also  that 
it  was  taken  down  in  writing,  and  read  orer  to 
the  prisoner.   Bex  t.  Beading,  7  Car.  Ic  P.  619. 
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S.  p.,  Sex  T.  7  Car.  &  P.  568 ;  Hex  v.  Chap- 
pel,  1  M.  &  Bob.  395. 

The  prosecutor  proved  that  when  the  prisoner 
was  before  the  magistrate,  she  was  fluly  cautioned 
and  that  she  made  a  statcincut,  wbich  was  taken 
down  and  read  over  to  her,  and  to  which  she 
made  her  nuurk,  the  magistrate  also  signing  it. 
The  prosecutor  identified  the  paper  hy  his  own 
signature  to  his  own  deposition,  being  on  the 
same  sheet  of  paper  ; — Held,  that  the  prisoner's 
statement  might  be  given  in  evidence  without 
examining  either  the  magistrate  or  his  clerk. 
Jiiy.  V.  Hearn,  Car.  &  M.  109. 

Where  a  magistrate  has  signed  the  examination 
of  a  prisoner  under  7  Qco.  4,  c.  l>4,  in  order  to 
allow  it  to  be  read  on  the  trial,  it  is  snfficient  to 
prove  the  handwriting  of  the  magistrate,  and  to 
show  that  the  examination  is  that  of  the  particu- 
lar prisoner.    Itrx  v.  Foster,  7  Oar.  &  F.  148. 

Minutes  taken  by  the  solicitor  for  a  prosecu- 
tion, on  the  examination  of  a  prisoner  before  a 
magistrate,  and  by  his  direction,  may  be  read  in 
evidence  at  the  trial,  though  not  signed  either  by 
the  prisoner  or  the  magistrate.  Jtea>  v.  Thomas, 
•2  Leach,  C.  C.  637.  S.  P.,  Sex  v.  JBradbury,  2 
Leach,  0.  C.  639,  n. 

 Farportiiig  to  lutve  bm  Made  on  Oath.] 

— If  a  prisoner's  examination  before  amagistrate 
concludes  "taken  and  sworn  before  me,"  and 
under  that  Is  the  magistrate's  signature,  it  is  not 
receivable ;  and  the  judge  will  neither  allow 
the  magistrate's  clerk  to  prove  that,  in  fact,  it 
was  not  sworn,  nor  will  he  receive  parol  evidence 
of  what  the  prisoner  said.  Jtex  v.  Hivert,  7  Car. 
«E  P,  177. 

Where  a  magistrate  returns  with  the  deposi- 
tions, that  the  prisoner  was  sworn  and  made  a 
statement,  the  statement  cannot  be  received  in 
evidence  against  him,  although  a  witness  states 
that  he  was  not  in  fact  sworn.  Meg.  v.  Pi'kctley, 
&  Car.  &  P.  124. 

A  party,who  was  charged  withamarder,made 
a  statement  before  the  coroner  at  the  inquest, 
which  was  taken  down.  The  paper  purported 
that  the  statement  was  made  on  oath  : — Held, 
that,  on  the  trial  of  the  party  for  murder,  this 
statement  was  not  receivable:  and  that  parol 
evidence  was  not  admissible  to  ehow  that  no  oath 
in  fact  had  been  administered  to  the  prisoner. 
JUg.  V.  Wheeley,  8  Car.  k.  P.  230. 

 Contained  in  Depositions.] — A  statement 

made  by  a  prisoner  before  the  committing  magis- 
trates, is  receivable,  if  it  apj)ears  to  have  been 
duly  taken,  and  is  transmitted  with  the 
deposition  the  witnesses.  Meg.  t.  Sarrie,  4 
Cox,  0.  C.  147. 

Statements  made  by  a  prisoner  when  cross- 
examining  a  witness  before  the  magistrates  and 
reduced  to  writing  as  part  of  the  depositions 
must  be  proved  by  the  depositions  and  not  by 
the  witness  so  croes-examiued.  Meg.  t.  Sitylor, 
13  Cox,  0.  0.  77. 

  Explanation  by  Parol  Eridoioe.]  — 

Where,  on  the  examination  before  the  magistrate 
of  persons  charged  with  felony,  the  magistrate's 
clerk,  in  taking  down  the  prisoners'  statt^mcnts, 
had  left  a  blank  where  either  of  the  prisoners 
.had  mentioned  the  name  of  another  of  the  pri- 
soners,  the  judge  at  the  trial  wonld  not  aUow 
these  blanks  to  be  supplied  by  parol  evidence. 
Meg.  V.  Morse,  8  Car.  tc  P.  605. 
A  prisoner  before  the  committing  magistrate 


made  a  statement,  wbich  by  mistake  was  written 
in  the  information  boob,  and  headed  "  The  infor- 
mation and  complaint  of  11,  B,"  : — Held,  that  it 
was  not  receivable,  although  the  mistake  could 
have  been  explained  by  the  magistrate's  clerk, 
Mex  V.  BcMley,  6  Car.  &  P.  148. 

 Addition  to  hy  Parol  Eridenee.]— Parol 

evi<Icnce  may  be  given  to  add  to  the  written 
examination  of  a  prisoner  taken  by  a  magistrate. 
Rex  V.  Harris,  1  U.  C.  C.  338. 

It  is  not  necewary  to  be  clearly  shown  that 
statements,  made  by  a  prisoner  on  his  examina- 
tion before  a  magistrate,  were  reduced  to  writing, 
in  order  to  exclude  parol  evidence  of  such  state- 
ments.   Meg.  T,       Govern,  5  Cox,  C.  C.  606. 

If  a  prisoner,  during  the  examination  of  wit- 
nessis  against  him  before  the  magistrate,  makea 
an  observation,  parol  evidence  may  be  given  of 
such  observation,  if  the  magistrate's  clerk  proves 
that  he  only  took  down  the  evidence  of  the  wit- 
nesses and  the  statement  of  the  prisoner,  after 
the  evidence  against  him  was  concluded,  Jtex 
V.  SpiUbvry,  7  Car,  k  P.  187. 

The  magistrate  returned  at  the  end  of  the  depo- 
sitions against  a  prisoner  in  a  case  of  felony  : — 
"  The  prisoner  being  advised  by  his  attorney,  de- 
clines to  say  anything,"  It  appeared  at  the  trial, 
that  the  depositions  had  been  taken  and  signed 
by  the  witnesses  on  the  14th  of  November;  but 
that,  on  the  10th  of  November, mlnates  had  been 
taken  of  the  evidence,  and  the  prisoner  had  made 
a  statement,  which  was  taken  down  in  writing 
by  the  magistrate's  clerk  :  — Held,  that  this  state- 
ment mi£;ht  be  proved  on  the  part  of  the  prose- 
cution by  the  clerk  who  took  it  down  ;  as,  what- 
ever a  prisoner  has  said  is  evidence,  though  the 
magistrate  may  have  neglected  his  duty  in  not 
returning  it  with  the  depositions.  M^.  v.  Wil- 
kinton,  8  Car,  &  P.  662. 

A  magistrate  returned  with  the  depositions 
taken  baore  him,  that  the  prisoner  said,  "  I  de- 
cline to  say  anything"  : — Held,  that  a  witness  for 
the  prosecution  conld  not  be  allowed  to  give  evi- 
dence of  the  terms  of  a  confession,  which  he 
stated  the  prisoner  made  in  the  presence  of  the 
magistrate,  and  while  under  examination.  Bex 
V.  Walter,  7  Car.  &  P.  207. 

A  prisoner  being  under  examination  before  a 
m^jstratc  on  a  cl^ge  of  felony,  a  statement  was 
made  in  his  preicncc  by  the  solicitor  for  the  pro- 
secution, which  the  witness  called  to  prove  it  said 
he  believed  ha<l  been  taken  down  in  writing  : — 
Held,  that  parol  evidence  of  the  statement  was 
not  admissible  on  the  trial  of  such  prisoner.  Mex 
V.  Hallingghead,  4  Car.  &  P.  242. 

It  is  to  be  presumed  that  what  is  stated  on  oath 
before  a  magistrate  is  taken  down  in  writing,  and 
therefore  parol  evidence  of  such  a  statement  is 
not  receivable,  unless  it  is  first  shown  that  it  was 
not  so  taken  down.  Phillipt  v.  Winhum,  4  Car. 
&  P.  273.  8,  P.,  Mex  v.  FcarthiTe,  1  Leach,  0.  C, 
202 ;  Mex  t.  Jaoob*,  1  Leach,  0.  C.  809. 

 Parol  Brideneo  when  nothing  Written.] 

—A.  gave  a  mortal  blow  to  B.,  his  master,  who 
took  out  a  warrant  against  A.  for  an  assault. 
The  charge  of  assault  was  heard  under  .this 
warrant  before  Mr.  D.  and  another  magistrate, 
who  summui^  convicted  A.  the  assault. 
What  was  said  by  A.  and  B,  before  the  magis* 
trates  was  not  taken  down  in  writing.  B,  died  : 
— Held,  that  on  the  trial  of  A.  for  the  murder  of 
B.,  Mr,  D.  might  give  evidence  of  what  B.  said 
in  the  presence  of  A.  at  the  heari^~'befociL-tl& 
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magistrates  ot  the  charge  of  assault,  and  what 
A.  said  in  answer  to  it.  t.  Udmundt,  6  Car. 
&  P.  164. 

^—  Depoiitiolu  reftmd  to  may  b«  Bead.]— 

If  a  prisoner,  when  examined  before  a  magis- 
trate, Bays  that  the  deposition  of  F.  T.  is  true, 
the  deposition  of  F.  T.  may  be  read  at  the  trial 
as  a  part  of  the  prisoner's  statement,  although 
F.  T.  has  been  examined  at  the  trial  as  a  witness 
for  the  prosecution.  Rex  v,  Jokn,  7  Car.  Si  P. 
324. 

Confsnion  to  PoUm  Constable.] — If  a  prisoner 
makes  a  confession  to  a  constable,  who  takes 
down  what  he  says,  and  the  prisoner  signs  it,  this 

Sper  will  be  read  by  the  officer  ot  the  court. 
u»  T.  Swatkint,  4  Car.  &  P.  548. 

Statement  of  Prisoner  at  Coroner's  Inquest.] 

— Written  notes  made  by  the  coroner  of  a  state- 
ment made  in  his  presence  during  an  inquest  by 
the  prisoner  may  be  used  by  him  at  the  trial,  in 
<nder  to  refresh  his  memory  as  to  what  that 
statement  was.  iZa/.  v.  WigghiM,  10  Cox,  C.  C. 
662. 

The  reading  of  such  notes  does  not  entitle  the 
prisoner  to  have  the  depositions  of  other  wit- 
nesses taken  in  the  course  of  the  some  inquest 
read.  Ih. 

Where  the  ezaminntion  ot  a  prisoner  by  a 
coroner  was  inadmlmible  on  account  of  an  irre- 
gularity in  the  mode  of  taking  it,  the  coroner 
was  allowed  to  give  parol  evidence  of  what  the 
prisoner  said  on  the  occasion  ot  his  examination. 
Rex  V.  Seed,  M.  &  M.  403. 

s.  Dbfositiokb. 

a.  Porm  and  Ooatenta. 

Person  of  Weak  btelloet— Questtoa  and 
Answer.] — It  would  be  always  desirable,  wlien  a 
person  of  weak  intellect  is  examined  before  a 
magistrate  in  a  felony,  that  the  mngistrate's 
■clerk  should  take  down  in  the  depositions  the 
questions  put  by  the  magistrate,  and  the  answers 
given  by  the  witness  as  lo  the  witness's  capacity 
to  take  an  oath.  Iteg.  v.  Painter,  2  Car.  ft  K. 
319;  2  Cox,  C.  C.  244. 

Ererything  that  it  Xaterial  shonld  be  In- 
cluded.]— Everything  that  occurs  before  a  magis- 
trate, on  the  examination  of  a  person  on  a  charge 
of  felony,  should  he  taken  down  in  the  deposi- 
tions, if  it  is  material.  Reg.  v.  Weller,  2  Cnr.  k 
K.  223.    See  Iteg.  v.  ^en^y,  4  Cox,  C.  C.  24.1. 

Whrae,  daring  the  examination  of  a  witness 
before  a  magistrate  in  support  of  a  charge  of 
felony,  the  prisoner  interposes  an  observation 
which  is  material,  such  obscn*ation  should  be 
taken  down  in  the  depositions  ;  and  if  it  is  not, 
the  judge  at  the  trial  will  not  allow  any  evidence 
of  it  to  be  given,  /ft. 

A  magistrate  is  not  bound  by  law  to  return  all 
that  is  stated  by  the  witnesses  on  a  charge  of 
felony,  but  only  all  that  is  material  to  the  case  : 
and  though,  since  the  act  allowing  a  prisoner  a 
copy  of  the  depositions,  they  ought  to  contain 
what  was  stated,  that  he  may  know  wliat  he  has 
to  answer,  there  is  a  difference  between  a  witness 
at  the  trial  adding  to  his  deposition,  and  his  con- 
tradicting it.  Mt-x  V.  Core/wtj,  7  Car.  Jc  P.  667. 
S.  P.,  It'fJ-  V.  nwrnax,  7  Car.  A:  P.  817. 

The  mi^istrate  ought  to  return  all  that  was 
said  by  the  witnesses  with  respect  to  the  charge, 


as  the  object  of  the  legislatore  ww  to  enable  pri- 
soners to  know  what  they  have  to  answer  on 
their  trial.   Sex  v.  Orady,  7  Car.  &  P.  660. 

A.,  who  was  a  witness  for  the  prosecution, 
against  B.  on  a  charge  of  arson,  had  first  been 
examined  by  the  magistrate  before  any  mcific 
charge  was  made  against  any  person,  and  wde- 
position  tak^  in  writing.  A.  was  next  accused 
of  the  offence,  and  his  statement  as  a  prisoner 
was  also  taken  down  by  the  magistrate.  After 
this,  B.  was  charged  with  the  offence,  and  A 
examined  as  a  witness,  when  A.'s  statement 
made  at  that  time  was  taken  down,  B.  being 
then  committed  for  trial . — Held,  that  all  tbeae 
statements  of  A.  ought  to  be  returned  to  the 
ju<lge,  and  not  merely  the  statement  made  when 

B.  was  committed.  Bex  v.  Stmont,  6  Car.  k  P. 
640. 

It  is  the  duty  of  a  magistrate  to  return  to  the 
judge,  not  only  the  depositions  of  witnesses,  bat 
also  any  confession  taken  down  as  made  by  the 
prisoner;  and  it  is  no  excuse  for  notd(dng:so, 
that  the  confession  was  wanted  to  be  sent  before 
the  grand  jury.  Rex  v.  Fallowt,  5  C&r.kV.SOi. 
S.  P.,  Rex  V.  Fuller,  7  Car,  &  P.  269. 

Vot  Framed  to  Meet  Enaetincr  Words  ii 
Statate.] — Magistrates  should  not  allow  desposi- 
tions  to  be  framed  so  as  to  meet  the  enacting 
words  of  a  statute.  MilU  T.  ColUtt,  6  Bing.  85 ; 
3M.&P.242  ;  7  L.  J.  (OA)  M.  C.  97 ;  31  B.  B. 
356. 

Begular  on  Face.]— The  deposition  of  airit- 
ne^s  absent  from  iUuess,  to  be  admissible  most 
be  regular,  and  appear  to  have  been  regukrlr 
taken  upon  the  face  thereof,  and  cannot  be 
proved  by  extraneous  evidence  to  have  been 
property  taken  in  fact,   Rm.  v.  JtfUler,  4  Cox, 

C.  C.  160. 

Of  Marksman.] — ^To  the  dcposirion  of  a'marks- 
man,  the  magistrates'  clerk  attached  the  pri- 
soner's name,  so  that  it  appeared  to  have  Men 
signed  by  the  prisoner's  mark  : — Held,  that  the 
deposition  was  properly  received  in  evidence 
against  bim.  Meg.  t.  MMlh»,  9  Cox,  C.  C.  m 

Caption,  Form  ol] — The  title  or  caption  of  tbe 
written  deposition  <^  a  witness,  taken  beforek 
committing  magistrate,  need  state  no  more  tbsn 
that  it  is  ihe  de[>osition  of  the  witness,  and  ttuu 
the  examination  had  reference  to  the  particular 
charge  upon  which  the  prisoner  is  being  tried. 
Reg.  V.  Langridge,  T.  &  M.  146  ;  1  Den.C.C. 
448  ;  3  New  t^ess.  Cos.  646  ;  2  Car.  &  K.  975 ;  IS 
L.  J.,  M.  C.  198  ;  13  Jur.  545  ;  3  Cox,  C.  C.46S. 
See  R/-g.  v.  Galvin,  10  Cox,  C.  C.  198. 

In  onlcr  to  make  the  deposition  of  a  deceased 
wilness  admissible  against  a  prisoner  cbaisol 
with  felony,  such  dqjosition  need  not  have  s 
separate  caption.  If  there  is  a  caption  stthe 
head  of  the  body  of  depositions  taken  in  tbe 
caiu'.  that  is  sufllcient.  Jteg.  v.  JoknMOn,  2  Car.i 
K.  3o.>. 

In  felony  the  depositions  had  one  captim 
which  mentioned  the  names  of  all  the  witnesses, 
and  at  the  end  had  one  jurat  which  also  tea- 
tained  the  names  of  all  tbe  witnesses,  and  to 
which  was  the  signature  of  the  magistrate,  and 
each  witness  signed  his  own  deposition  : — Held, 
to  be  correct.    Reg.  v.  TmiJig,  3  Car.  ft  E,  106. 

Deposition  of  Oeeeased  Person  attaeked  to.}— 
An  examination  of  a  maB~-toncb^A  injuries 
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■which  he  hfts  received  from  the  prisoner,  it,  sub-  i 
«eqnently  on  the  death  of  the  iajared  man  from  i 
the  Injaries  he  has  receirad,  appended  to  a  cap-  i 
tion,  charging  the  prisoner  with  his  murder,  is  i 
inadmissible  on  that  charge,  although  it  may  be  : 
admissible  as  a  dying  declaration.  B^.v.  Clarke, 
3  F.  it  F.  2. 

A  woman  having  had  a  rape  committed  upon 
her  by  two,  the  next  day,  in  distress  of  mind, 
cnt  her  throat,  and  being  lilcely  to  die,  a  magis- 
trate was  sent  for,  and,  in  the  presence  of  the 
prisoners,  her  deposition  was  properly  taken. 
She  was  told  she  was  likely  to  die,  and  she  died 
a  few  days  afterwards.  Subsequently  other  wit- 
nesses gave  evidence  against  the  prisoners  before 
A  different  magistrate,  and  to  these  latter  deposi- 
tions  the  deposition  of  the  deceased  was  attached, 
without  any  s^arate  caption : — Held,  that  the 
deposition  of  the  deceased,  having  no  caption, 
showing  on  what  charge  it  was  taken,  was  inad- 
missible ;  nor  was  it  admissible  as  a  dying  de- 
claration, as  it  did  not  relate  to  the  ofEence  which 
caused  the  death.   Jleg.  v.  Aewtoit,  I  F.k  F. 

Signii^  by  Kagiitrttw  or  Coroners.] — It  is 

not  necessary  that  each  deposition  should  be 
signed  by  the  justice  taking  it ;  and  therefore 
where  a  nnmber  of  depositions  taken  at  the  same 
hearing  on  several  sheets  of  paper  were  fastened 
together  and  signed  in-  the  justice  taking  them, 
once  only  at  the  end  of  all  the  depositions  in  the 
form  given  in  schedule  M.  to  the  11  &  12  Vict. 
c.  42,  one  oE  these  depositions  will  be  admissible 
^ter  the  death  of  the  witness  making  it,  although 
no  part  of  it  is  on  the  sheet  signed  by  the 
justice.  Rev.  v.  Parker,  39  L.  J.,  M.  C.  60 ; 
L.  R.  1  C.  C.  225  ;  21  L.  T.  724  ;  18  W.  B.  353  ; 
11  Cox,  0.  C.  478.  8.  P.,  Reg.  v.  Carrol,  11  Cox, 
■C.  C.  322. 

It  was  proved  by  the  magistrate's  clerk,  that 
the  deposition  of  a  prosecutor  was  taken  Ixiforc 
the  magistrate,  in  the  presence  of  the  prisoner, 
-who  hui  a  full  opportunity  of  cross-examining. 
The  deposition  was  taken  on  the  same  sheet  of 
paper  with  those  of  the  other  witnesses,  and  at 
the  end  of  that  last  deposition  were  the  words, 
"  Sw  orn  before  me,"  and  the  magistrate's 
signature.  The  prosecutor  had  died  before  the 
trial : — Held,  that,  on  the  above  facts  being 
proved,  the  deposition  was  receivable  on  the 
trial,  altfaough  the  magistrate  had  not  put  his 
signature  to  this  mrticular  deposition.  Seff,  v. 
Onborae,  8  Car.  &P.  113. 

It  is  the  duty  of  the  magistrate  to  complete  and 
sign  the  depositions  as  soon  as  they  arc  taken. 
FMrher,  Ex  parte,  1  Xew  Sess.  Cas.  40  ;  1  D.  & 
li.  91*6  ;  13  L.  J.,  M.  C.  67 ;  8  Jur.  269.  S,  C, 
nom.  2teg.  y.  Limdo»  QfrporatioK,  D.  Jk  H.  4S6 ; 
5  Q.  6.  555. 

A  magistrate  mast  sign  a  deposition  of  a 
witness  at  the  foot  of  such  deposition.  Msff.  v. 
MicJuirds,  4  F.  &  F.  860. 

Depositions  taken  before  the  coroner  on  an  in- 
quisition of  murder,  cannot  be  read  in  evidence 
«n  the  trial  of  t^  indictment,  though  the  de- 
poncnts  are  dead,  If  they  are  not  signed  by  the 
«oroner,  or,  if  rigned,  hiB  handwriting  cannot 
be  prored.  Seai  v,  Hiiffland,  2  Leach,  C.  C. 
770. 

A  deposition  had  been  made  by  a  deceased 
2>er8on  in  the  presence  of  a  jnstice  and  the 
prisoner,  and  in  expectation  of  death.  It  ap- 
peared that  the  several  sheets  of  paper  upon 
which  the  clerk  wrote  down  the  deposition  bad 


not  been  fastened  together  at  the  time  the  justice 
signed  the  last  sheet,  which  was  the  only  one  be 
signed : — Held,  that  though  itmight  not  be  either 
a  dying  declaration  or  a  deposition,  the  derk 
might  give  the  statement  in  eridenoa.  Stg.  r. 
Mann,  49  J.  P.  743. 

Statement  of  Priuner,  when  made,]— If  a 

prisoner  is  brought  before  a  magistrate,  his  state- 
ment ought  not  to  be  taken  tall  the  evidence 
against  him  is  gone  through,  and  he  shoidd  then 
be  asked  if  he  lias  anytb£ig  to  say  In  answer  to 
the  charge.  Rex  y.  Fogg,  4  Car.  ft  P.  666. 


h.  Duties  of  Kadrtrate*. 

Vhat  Witnesses  to  be  Bound  over.] — In  a  case 
of  felony  the  committing  magistrate  is  not 
bound  to  bind  over  all  the  witnesses  who  bare 
been  examined  before  him  in  support  of  the 
charge,  but  only  those  whose  evidence  is  material 
to  the  charge ;  but  it  is  very  desirable  that  all 
that  has  been  given  in  evidence  before  the 
magistrate  should  be  transmitted  to  the  judge. 
R£<f.  V.  Smith,  2  Car.  &  K.  207. 

WitneesM  for  prisoner.  J — Where  a  prisoner 
charged  with  felony  has  witnesses  in  attendance 
at  the  time  of  the  examination  before  the  magis- 
trate. Lord  Denman,  C.J.,  recommended  that 
they  should  be  then  examined,  if  the  prisoner 
wishes  it,  and  if  their  evidence  is  believed,  and 
answers  the  charge,  no  further  proceedings  need 
be  taken.   Anon.,  2  Car.  k  K.  845. 

But  if  these  witnesses  contradict  those  for  the 
prosecution  in  material  points,  the  case  shoold  be 
sent  to  a  jury,  and  the  depositions  of  the  prisoner's 
witnesses  should  be  taken,  and  signed  oy  them, 
and  transmitted  to  the  judge,  together  with  the 
depositions  in  support  of  the  charge.  lb. 

Completing  Depotltiou.] — It  is  the  duty  of 
the  magistrate  to  complete  the  depositions  as 
soon  as  they  arc  taken.  Fletcher,  £x  parte,  X 
New  Sess.  Cas.  40 ;  1  D.  &  L.  996 ;  13  L.  J.,  M. 
C.  67  ;  8  Jur.  269.  8.  C,  nom.  Beg.  v.  Landom 
Corporation,  D.  &  M.  486  ;  5  Q.  B.  6&5. 


0.  When  Admiealble  In  SrUonee. 

On  another  Chaise  againgt  priionra.] — A 

deposition  properly  taken  under  11  ft  13  Vict.  o. 
42,  before  a  magistrate,  against  a  prisoner  on  a 
charge  of  assault,  is  not  receivable  in  evidence 
against  him  on  a  trial  for  feloniously  wounding, 
although  ou  both  charges  the  transaction  is  the 
same,  and  the  witness  is  too  ill  to  attend  the 
trial  for  the  felony.  Reg,  t.  Zedbetter,  8  Cai.  ft 
K.  lOS. 

Such  a  deposition  is  only  receivable  in  evidence 
where  the  indictment  is  for  the  same  identical 
offence  as  that  chai^;ed  before  the  justice,  and 
upon  which  such  deposition  was  taken.  lb. 

A.  was  charged  before  a  maclstrate  with 
wounding  B.  with  intent  to  do  him  grievous 
bodily  harm,  and  B.'s  deposition  was  taken.  B. 
afterwards  died  of  the  wound,  and  A.  was  indicted 
for  his  murder ; — Held,  that  on  the  trial  for 
murder  the  deposition  might  be  read  in  evidence ; 
as  although  it  was  not  on  the  same  technical 
charge,  it  was  taken  in  the  same  case,  and  A.  had 
full  opportunity  of  cross-examinatifm.  Meg.  r> 
Beettm,  Dears.  C.  C.  409  ;  S  C.  L.  B.  82  ;  24  I* 
J.,  M.  C.  5  ;  18  Jur.  1058  ;  3  W^  56  ;  6  Cox, 
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C.  C.  425.  See  Rea.  T.  Shivpey,  12  Cox,  C.  C. 
1(11. 

In  order  to  prore  malice  or  motive  against  the 
Recused,  tbe  deposition  of  the  deceased  against 
him,  tal^en  before  the  magistrates  on  another 
charge,  and  for  which  he  was  afterwards  con- 
vict^, was  tendered  in  evidence,  and  it  was 
admitted.   Jteg.  t.  Buckley,  13  Cox,  C.  C.  293. 

When  a  person  is  churged  before  mnpiiitratcs 
with  obtaining  money  by  false  pretences  and 
afterwards  indicted  for  nttering  a  foi^l  promis- 
sory note,  the  charges  arising  ont  of  one  and  the 
Rsme  transaction,  and  being  in  fcict  idcnticnl  : — 
Held,  that  the  deposition  of  a  witne^^s  taken  at 
such  hearing  is  admissible  on  the  trial  for  utter- 
ing  the  forged  note.  Meg,  t.  Williamt,  12  Cox, 
C.  C.  101. 

The  rale  that  the  written  deposition  taken 
nnder  7  Geo.  4,  c.  64,  s.  3,  was  the  evidence  of 
what  had  been  stated  by  a  witness  before  a 
magistrate  on  a  charge  of  misdemeanour,  was  not 
limited  to  the  individual  case,  with  the  view  to 
which  the  evidence  was  taken  down,  but  ex- 
tended to  all  subsequent  proceedings,  civil  as  well 
as  criminaL  Leach  v.  Simvton,  5  H.&  W.  30d  ; 
7  D.  P.  C.  B13 ;  3  Jur.  654. 

Before  Orand  Jnry.] — Depositions  of  a  witnops 
BO  ill  OS  to  be  unable  to  travel,  arc  admissible  in 
evidence  before  the  grand  jury.  Itr//.  v.  Clemeiiti, 
2  Den.  C.  C.  251  ;  T.  i:  M.  579  ;  20  L.  J.,  M.  C. 
193  ;  16  Jur.  407  ;  5  Coi,  C.  C.  191. 

 Proof  of  ninesi  of  WitneM.]  —  The 

deposition  of  a  witness  who  has  travelled  to  an 
assize  town,  but  is  too  ill  to  attend  court  for 
examination,  may  be  read  before  the  grand  jury, 
after  the  illness  of  the  witness  and  the  due 
taking  of  the  deposition  have  been  proved  to  the 
satisfaction  of  tbe  judge.  Iteg.  v.  Wilson.  12 
Cox,  C.  C.  622.  S.  P.,  Mfg.  v.  Beater,  10  Cox, 
C.  C.  274. 

It  is  not  essential  that  proof  of  the  deposition 
having  been  duly  taken  should  be  given  by  the 
clerk  to  the  committing  magistrate.  lb. 

When  a  witness  is  unable  to  attend  a  trial 
through  illness,  his  deposition  may  be  presented 
to  the  grand  jury  without  any  preliminary  ])roof 
that  the  witness  is  ill  and  that  such  deposition 
was  regularly  taken.  In  such  case  the  grand 
jnry  should  be  told  that  the  court  permits  them 
to  look  at  the  deposition,  and  to  act  upon  it  if 
they  think  proper.  Iteg.  v.  Gerrana,  34  L.  T. 
146  ;  13  Cox.  C.  C.  158. 

Upon  a  bill  of  indictment  being  presented,  the 
grand  jury  made  an  application  for  the  dci)osi- 
tion  of  an  absent  witness :— Held,  that  the 
grand  jurywere  entitled  to  peruse  the  deposition 
without  formal  proof  that  the  witness  was  too 
ill  to  travel.  Meg.  v.  BtUlard,  12  Cox,  C.  C. 
863.  .  , 

Depositions  of  an  absent  witness  are  not  ad- 
missible before  the  grand  jury  wiihout  meclicil 
evidence  of  his  illness.  Bai.  v.  Philipg,  1  ¥.  & 
P. 105. 

 Beftiul  of  'VntneM  to  give  Evidenoe.  ]— 

A  material  witness  refused  to  give  any  eviiienec 
whatever  to  the  grand  jury  Held,  that  the 
grand  jury  could  not  read  the  deposition  of  such 
witness  as  evidence,  to  enable  them  to  find  a  bill. 
Jteg.  T.  Bendle,  11  Cox,  a  C.  209. 

Priuaer  nitdmtanding  Proeeedlngi  Tmper- 

ftetly.]— A  deposition  taken  under  II  ft  12  Vict 


c.  42.  8.  17,  was  admitted  in  evidence,  though  it 
appeared  that  the  proceedings  had  been  con- 
duct«<l  in  the  English  language,  and  that  the 
prisoner  and  the  deceased  understood  Knf^iA 
imperfectly.    Jtrg.  v.  Jonet,  49  J.  P.  728. 

Taken  before  difFerent  Kagistrates  from 
Hagirtrate  committing  for  Trial.  J — Adepositioa 
taken  by  virtue  of  II  A:  12  Vict.  c.  42,  s.  17,  may 
be  read  in  evidence  against  a  prisoner,  altboagb 
taken  before  two  magistrates  who  acted  only 
upon  that  occasion,  and  the  priwiner  was  after- 
wards committed  for  trial  by  another  magistrate. 
Beg.  T.  De  Vidil,  9  Cox,  C.  0.  4. 

Must  be  Taken  in  Presence  of  Kagistrate  and 
Prisoser.] — On  a  chnrge  of  felony,  tbe  witnesses 
who  make  the  depositions  on  which  the  prisoner 
is  committed  should  be  examined  in  theprisonerV 

presence,  and  he  should  hear  all  the  questions 
put  and  answered  ;  and  if  the  magistrate's  clerk, 
before  the  arrival  of  tbe  magistrates  and  of  the 
prisoner,  examines  the  witnesses  and  takes  down 
what  they  state,  and  when  the  magistrates  and 
prisoner  arrive  the  depositions  so  taken  are  read 
over  to  the  witnesses  in  the  presence  of  the 
magistrates  nnd  the  prisoner,  and  the  latter  i» 
asked  whether  he  has  any  question  to  put  to 
anv  of  them,  this  is  wrong.  Jt^^.  v.  Jofntscu,  3 
CaV.  k  K.  394. 

In  order  to  render  depositions  taken  before  a 
magistrate  admissible  in  evidence  upon  the  trial 
of  a  prisoner,  they  mui^t  be  taken  in  his  presence 
nnd  in  that  of  the  magistrate,  and  the  prisoner 
must  have  an  opportunity  of  cross-examining  the 
witnesses  in  the  presmcoof  the  magistrate.  Beg. 
V.  Watt».  L.  &  r.  ;W9  ;  33  L.  J..  M.  C.  63  ;  9  L 
T.  453  :  12  W.  R.  112  ;  9  Cox,  C.  C.  395. 

A  deposition  of  a-  deceased  witness  partly 
taken  from  the  examination  of  the  witness  la 
the  presence  of  the  party  accused  on  a  previous 
day,  and  not  thrn  read  over,  but  read  over  on  a 
subsequent  examination  of  the  witness  in  the 
presence  of  the  party  accused,  the  witness  then 
beinir  further  examined,  and  cross-examined  on 
'  behalf  of  the  party  accused,  and  the  notes  of  the 
magistrates'  clerk  of  the  whole  being  subpe- 
qiiently  fairly  copied  in  an  adjoining  room,  and 
then  read  over  to  the  witness  in  the  presence  of 
the  party  accused,  and  signed  by  the  witnes*  and 
the  magistrate,  is  admissible.  Jteg.  r.  Batex,  2 
F.  &  F.  .SI  7. 

The  depositions  of  a  deceased  witness,  thon^ 
not  taken  wholly  in  the  prisoner's  presence,  are 
admissible,  if  the  party  was  resworn,  and  the 
dejiositions  read  and  signed  in  his  presence. 
Bfx  V.  SmHh,  2  Stark.  2ij8  :  Holt,  614  ;  R.  6:  B. 
339.    See  Jtt^.  v.  Wahh,  5  Cox,  C.  C.  115. 

But  a  deposition  not  taken  in  his  presence  will 
be  rejected.   Jteg.  v.  Bigg,  4  F.  &  F.  1085. 

Taken  after  Kotiee  to  Acemed.]— Q.  was 

charged  on  an  indictment  with  the  wilful  murder 
of  his  wife.  The  injuries  which  resulted  in  her 
death  were  inflicted  by  the  prisoner  on  the  18th 
December,  1S67  :  she  died  on  the  23rd  December ; 
hut  the  prisoner  was  not  taken  into  custody  till 
the  3rd  January,  1868.  On  the  22nd  December, 
1867  (the  day  before  she  died},  she  being  then  ia 
tbe  hospital,  and  having  been  told  by  the  medical 
attendant  that  "  he  thought  there  were  little  hopes 
of  her  living,  and  that  he  thought  she  was  gofog 
to  die,"  and  sbo  herself  saying,  "  I  know  I  shall 
never  get  better ;  what  will  become  iA  wj  poor 
children  ? "  made  a  statement  whitdi  was  taken 
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down  in  writing  in  the  presence  of  the  magis- 
trate. At  the  tnal  it  was  proposed  on  behalf  of 
the  pn^ciition  to  give  this  stntemcnt  in  evi- 
dence under  30  &  31  Vict.  c.  3'»,  s.  6  :— Held, 
that  the  statement  could  not  be  read  in  eyidence 
without  proof  of  notice  having  been  given  to 
the  accused  before  it  was  taken  :  and  that  the 
statute  could  have  no  operation  in  the  case  of  a 
deposition  taken  while  the  accused  person  was 
keeping  oat  of  the  waj',  as  the  notice  was  re- 
quired to  be  given  to  the  accused  before  the 
taking  of  the  statemeDt,  and  not  simply  before 
the  reading  of  it  Meg.  t.  QttigUy,  18  L.  T. 
211. 

 VotiM  of  Intention  to  take.]— Section  6 

of  the  30  &  31  Vict.  c.  3.^,  provides  in  cases  of 
indictable  offences  for  the  taking  of  the  state- 
ments on  oath  or  affinndtion  of  persons  dan- 
fieruusly  ill  and  not  likely  to  recover,  and  for 
the  reading  of  the  same  in  evidence  under 
certain  circumstances,  "provided  it  be  proved 
to  the  satisfaction  of  the  court  (inter  alia)  that 
reasonable  notice  of  the  intention  to  take  such 
statement  has  been  served  upon  the  person 
(whether  prosecutor  or  nccused)  against  whom 
it  is  proposed  to  be  read  in  evidence  : — Held, 
thai  the  notice  intended  by  the  section  is  a 
notice  in  writing,  and  that  sach  a  statement 
was  inadmissible  against  a  prieonerwhere  he  bad 
only  orri  notice  of  the  intention  to  take  the 
same,  although  he  was  present  when  the  state- 
ment was  made.  Reg.  v,  Skurmer,  55  L.  J.,  M, 
C  153;  17  Q.  B.  D.  323  ;  55L.T.126;  34  W.  B. 
656  ;  50  J.  P.  743— C.  C.  R. 

Fritoner  must  liaTe  had  foil  OppoTtunitr  of 

Crosa-Ezamining.]— When  it  is  proved  that  the 
prisoner  was  present  when  the  depositions  of  the 
deceased  were  taken,  although  the  law  will  pre- 
sume that,  as  he  was  present,  he  had  a  full 
opportunity  of  examining  the  deceased  within 
11  &  12  Tiet.  c.  42,  s.  1 7,  evidence  may  ncvci  .tie- 
less  be  offered  to  prove  that  he  had  not  a  full 
opportunity  within  a.  17,  so  as  to  render  the 
depositions  inadmissible.  Iteg.  v.  PeoMck,  12 
Cox,  C.  C.  21 ;  S.  P.,  neg.  v.  WaUs,  supra. 

Before  a  deposition  of  a  person  who  is  dead,  or 
so  ill  as  not  to  be  able  to  travel,  can  be  read,  it 
mnst  be  proved  affirmatively  on  tiie  part  of  the 
prosecution  that  the  deposition  was  taken  in  the 
presence  of  the  accused  person,  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of 
cross-examining  the  witness.  Jteg,  v.  Day,  6 
Cox,  C.  C.  55. 

To  give  the  accused  a  full  opportunity  withiB 
the  meaning  of  the  statute,  the  examination 
must  be  taken,  question  by  question,  in  his 
presence,  and  in  the  presence  of  the  magistrate, 
and  it  is  not  sufficient  to  read  over  the  statement 
of  the  witness,  previously  taken  and  committed 
to  writing,  in  the  absence  of  the  magistrate.  lb. 

The  accused  must  also  be  asked  whether  he  has 
any  question  to  put  with  reference  to  the  state- 
ment of  the  individual  witness.  Ih. 

Kothing  should  be  returned  as  a  deposition 
tmless  the  prisoner  had  an  opportunity  of  know- 
ing what  was  said,  and  an  opportunity  oC  cross- 
examining  the  person  making  the  depoeition, 
Jteg.  V.  Arnold,  8  Car.  &  P.  621. 

The  depositions  taken  before  the  magistrate 
against  a  prisoner  cannot  be  read  against  him, 
where  the  witness  has  died  since  the  examination, 
unless  the  depositions  in  cross-examination  have 
been  correctly  taken  and  returned  to  the  court. 


Depositions  taken  In  cross-examination,  at  a  sub- 
sequent time  to  those  in  chief,  and  not  signed  by 
the  committing  magistrates,  are  so  irregular  as  to 
prevent  the  whole  depositions  from  being  read 
against  the  prisoner ;  and  this,  although  both  are 
proved  by  one  of  the  committing  magistrates  to 
have  been  accurately  taken.  IHeg.  v.  France,  2 
M.&  Rob.  207. 

The  examination  of  a  witness  was  taken  in  the 
prisoner's  ubsencc  and  signed  by  the  magistrate. 
The  next  day  the  deposition  was  read  in  the 
presence  of  the  prisoner,  and  an  opportunity  was 
given  him  for  cross-examination  of  ths  wilne«'<  : 
— Held,  admissible  on  the  <leath  of  the  witness. 
Iteg.  V.  Hake,  1  Cox,  C.  C.  226. 

 Stoppage  of  Crofls-Ezamination — Admii- 

sihility  as  Statsment  made  in  Prisoner's  pre- 

sencs.] — During  the  taking  of  the  deposition  of 
a  person  tlangcrously  ill  under  30  k  31  Vict.  c.  35, 
s.  6,  before  the  prisoner's  solicitor  had  concluded 
his  cross-examination,  the  witness  became  so  ill 
that  the  presiding  magistrate  stopped  the  cross- 
examiiuition  : — Held,  that  it  was/not  sufficient 
that  the  prisoner  should  have  had  such  oppor- 
tunity of  cross-examination  as  the  circumstance* 
permitted,  and  that,  as  the  prisoner  had  not  had 
full  opportunity  of  cross-examination,  the  deposi- 
tion was,  in  the  absence  of  any  proof  that  the 
prisoner  was  askingvaxatious  questions  in  order 
to  defeat  the  statute,  inadmissible  in  evidence  ; — 
Held,  also,  that  it  was  inadmissible  in  evidence 
as  a  statement  made  in  the  presence  of  the 
prisoner,  the  ground  of  the  admission  of  such 
statements  in  evidence  being  that  where  a  charge 
is  made  against  a  person  in  his  presence,  and  he 
does  not  deny  it,  the  absence  of  denial  is  some 
evidence  of  the  truth  of  the  charge,  whereas 
where  evidence  is  being  formally  taken,  and  the 
prisoner  is  represented  by  a  solicitor,  it  is  not  to 
be  expected  that  he  will  at  once  deny  the  state- 
ments made,  and  therefore  nc  presumption  arises 
from  the  abscnca  of  denial.  Meg.  v.  Mann  (4& 
J.  P.  743)  dissented  from.  Jleg.  v.  Mtehell^ 
17  Cox,  C.  C.  503. 

Deponent  mnst  he  Sworn— Children.] — On  a 

charge  preferred  under  s.  4  of  the  Criminal  Law 
Amf^ment  Act,  1885,  for  carnally  knowing  a 
girl  under  the  age  of  tblrterai  years,  the  magis- 
trates before  whom  the  preliminary  investigation 
took  place,  being  of  opinion  that  the  prosecutrix 
did  not  understand  the  nature  of  an  oath, 
received  as  evidence  her  unsworn  statement  (as 
provided  for  by  s.  4  of  the  net),  and  signed  and 
returned  her  statement  so  made,  vrith  the  deposi- 
tions, to  the  assizes.  At  the  trial  it  was  proposed, 
^ter  proving  that  the  prosecutrix  was  so  ill  as  to 
be  unable  to  travel  or  to  attend  to  give  evidence 
at  the  assizes,  to  tender  in  evidence  herstatement 
so  made  before  the  magistrates,  as  being  a  depo- 
sition within  the  meaning  of  s.  17  of  the  11  &  12 
Vict.  c.  42  :— Held,  that  s.  17  of  the  11  jc  12  Vict, 
c.  42,  only  applies  to  depositions  tak  en  upon  oath 
or  affirmation,  and  that,  although  a  false  state- 
ment mode  under  the  circumstances  of  this  case 
might  subject  the  prosecutrix  to  a  prosecution 
for  perjury  (as  provided  for  by  a.  4  of  the 
Criminal  Law  Amendment  Act,  1885),  it  was 
not  a  deposition  "taken  as  aforesaid,"  i.e,  oa 
oath  or  affirmation  within  the  meaning  of  s.  17 
of  the  11  &  12  Vict  c.  43—80  as  to  render  it 
admissible  as  evidence  in  the  absence  of  the 
prosecutrix.  Reg.y.  Pruntey,  16  Cox,  C.  C.  344. 
In  an  indictment  for  a  rape,  the  deposition  of  a 
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^1  taken  before  the  committing  m^istrate,  and 
iiigned  him,  may,  after  her  death,  be  read  in 
evidence  at  the  trial  of  the  prisoner,  although  it 
was  not  signed  by  her,  and  she  was  under  twelve 
years  of  age,  provided  she  was  sworn,  and  ap- 
peared competent  to  take  an  oath ;  and  all  the 
lacts  necessary  to  complete  the  crime  may  be 
collected  from  her  testimony  so  given  in  evidence. 
Mob  t.  ITemmiiig,  2  Leach,  C.  C.  894  ;  1  East, 
K  C.  440. 

Witneu  abMnt  Abroad  at  Time  of  TruL]  — The 

fact  that  a  witness,  whose  deposition  has  been 
taken  before  the  committing  magistrate,  is  at  the 
time  of  the  trial  residing  abroad,  does  not  render 
such  depomtion  admissible  in  evidence  against 
the  prisoner  at  the  trial,  under  the  11  k  12  Vict, 
c.  42,  6.  17.  Meg.  v.  Arn^in,  liears.  C.  C.  612  ;  25 
Ii.  J.,  M.  C.  48  ;  2  Jur.  (N.S.)  93  ;  4  W.  E.  237  ; 
7  Cux,  0.  0.  66. 

Taken.  Abroad  Britlili  Consul— Absenee  of 
mtnoBB.] — A  witness  whose  evidence  had  been 
taken  abroad  by  the  British  consul,  under  17  & 
18  Vict  c.  104,  s.  270,  was  the  captain  of  a 
British  sailing  vessel,  which  was  stated,  after 
'examination  of  the  official  records  by  an  officer 
of  the  board  of  trade,  never  to  hare  been  in  this 
country.  When  some  of  the  witnesses  left  the 
captain,  he  was  in  charge  of  the  vessel  at  Bor- 
deaux, but  it  was  not  known  where  she  was 
then  bound  for,  or  whether  she  had  since  sailed  : 
— Held,  that  it  was  sufficiently  proved  that  the 
witness  was  not  in  the  United  Kingdom,  and  his 
^position  was  accordingly  admitted.  Btg.  v. 
Andenon,  11  Cox,  C.  C.  154.  S.  P.,  Meg.  v. 
Ontninff,  11  Coz,  C.  C.  134. 

Witnesses  whose  evidence  have  been  duly  taken 
at  New  York  by  the  British  consul-general, 
under  17  &  18  Vict.  c.  104,  s.  270  (The  Merchant 
Shipping  Act,  1854),  were  seamen  of  a  British 
Bailing  vessel,  which  was  proved  by  affidavits  to 
be  stSl  at  sea,  and  none  of  the  witnesses  were 
likely  to  be  in  the  United  Kingdom  for  many 
months : — Held,  that  tlie  affidavits  sufficiently 
M^ved  that  the  witnesses  were  out  of  the  United 
Kingdom,  their  depositions  were  read,  and  the 
srisoner  convicted.  Ay.  v,  iStewart,  13  Cox, 
CL  C.  20C. 

Sembtc,  that  depositions  taken  by  a  counsel 
Abroad  under  7^8  Vict.  c.  112,  as.  58,  59,  and 
returned  to  this  coontry,  and  certified  under  the 
consular  seal  to  have  been  duly  taken,  art-  ndmis- 
sible  nnder  the  Mercantile  Marine  Act,  1850  (13 
A  14  Vict.  c.  93,  B.  115),  without  further  proof, 
idthough  it  appears  from  extrinsic  evidence  that 
the  witnesses  gave  their  evidence  in  a  foreign 
laoguage,  which  was  translated  into  English  to 
tiie  prisoner,  and  inserted  in  the  depositions  by 
thecoDSoI.  £sff.Y.JituteU,eCoi,C.C.W. 

b  Case  of  HIimh  «f  WltnoM.] — Depositions 
<tf  a  witness  so  ill  as  to  be  unable  to  travel  arc 
Admissible  in  evidence  before  the  grand  jury  as 
well  as  before  the  petty  jury.  Itty.  v,  Clementg, 
2  Den.  C.  C.  251  ;  T.  &  M.  579  ;  20  L.  J.,  M.  C. 
193  ;  15  Jur.  407  ;  5  Cox,  C.  C.  191.  S.  P.,  Reg. 
V.  Scai/e,  2  Den.  C.  C.  281  ;  17  Q.  B.  238  ;  20 
L.  J.,  M.  C.  229 ;  16  Jur.  607  ;  5  Cox,  G.  C.  243. 

On  the  trial  of  a  felony,  where  the  prosecutor 
is  bedridden,  and  not  likely  to  be  able  to  attend 
the  assizes,  his  deposition,  taken  by  the  com- 
jnitting  magistrate  in  the  prcflence  of  the 
prisoner,  may  be  given  in  evidence.  Seg.  v. 
WiU/taw,  Car.  ic  M.  145. 


 Tnable  to  TntTol.]— To  render  the  de- 
position of  an  absent  person  admissible,  it  is  not 
necessary  that  he  should  be  absolutely  unable  to 
travel,  it  is  sufficient  if  his  attendance  would 
place  his  h'fe  in  jeopardy.  Jtea.  v.  Day,  6  Cox, 
C.  C.  55. 

When  a  person  is  charged  before  a  magistrate 
with  obtaining  money  by  false  pretences,  and 
afterwards  indicted  for  uttering  a  forged  pro- 
missory note,  the  chaises  arising  out  of  one  and 
the  same  transaction,  and  being  in  fact  identical, 
and  having  had  the  opportunity  of  cross-ex- 
aminaticm  before  the  magistrate: — Held,  that 
the  deposition  of  a  witness  taken  at  such  hearing, 
and  who  was  afterwards  on6t  to  travel  to  give 
evidence,  was  admissible  and  might  be  read  at 
the  trial  for  uttering  the  foiled  note.  Jteg.  v. 
Williamt,  12  Cox,  C.  C.  101. 

A  witness,  who  had  been  examined  before  the 
committing  magistrate,  came  to  the  assize  town 
where  the  trial  of  the  accused  was  to  take 
place,  and  into  the  building  where  the  court 
was  sitting,  but  before  the  trial  came  on  re- 
turned to  his  home  by  the  advice  of  a  medical 
man,  who  deposed  that  in  his  judgment  it  would 
have  been  highly  dangerous  for  the  witness  to 
remain.  While  the  trial  was  going  on,  the  wit- 
ness was  on  his  way  home : — Held,  that  the 
witness  was  unable  to  travel,  within  11  &  12 
Vict.  c.  42,  B.  17,  and  consequently  that  bis 
deposition  before  the  committing  magistrate, 
might  be  read  in  evidence.  Ay.  v.  Wider,  IS 
Jur.  252. 

A  witness  who  bad  been  examined  before  the 
mnffistrate,  and  whose  deposition  was  returned, 
wa.s,  at  the  trial,  said  to  be  too  ill  to  give  evi- 
dence, though  not  too  ill  to  be  able  to  travel. 
The  deposition  was  read,  the  court  being  of 
opinion  that  Ihe  words  of  the  statute,  so  ill  as 
not  to  be  able  to  travel,"  were  applicable  to  a 
case  where  the  witness  is  so  ill  as  not  to  be  able 
to  travel  for  the  purpose  of  giving  evidence. 
Rtg  V.  Wilton,  8  Cox,  C.  C.  453. 

If  a  witness  has  had  an  attack  of  paralyai-s 
and  is  unable  to  hear  or  speak,  or  give  evidt-nce, 
and  his  physician  docs  not  permit  him  to  go 
about,  his  depositions  may  be  read,  though  it 
would  not  endanger  his  life  to  travel,  or  to  be 
brought  into  court-  Av.  v.  CoekhKrn,  Dears, 
B.  203  ;  26  L.  J.,  M.  C.  136  ;  3  Jnr.  (N.8.)  44?, 
570  ;  7  0(0,  C.  0.  265. 

 Taken  before  Coroners.] — A  deposition 

taken  before  a  coroner  on  an  inquest  is  admiit. 
Bible  where  the  wituem  is  so  ill  as  to  be  uoabli: 
to  attend  at  the  trial,  in  the  same  manner  as  a 
deposition  taken  before  a  magistrate.  Hrg.  v. 
Ilazell,  8  Cox.  C.  0.  443.  8.  R,  Itrg  v.  Jivjmen, 
y  Cox,  C.  C.  411. 

 Proof  of,  by  whom— What  Snffieient  j— 

Where  a  witness  is  ill,  and  is  attended  by  a 
surgeon,  the  judge  at  the  trial  will  not  receive 
the  witness's  dcpusitions  in  evidence  unless  tho 
surgeon  attends  at  the  trial  to  prove  tbat  ttii; 
witness  is  unable  to  travel ;  but  where  a  wiinL->< 
is  permanently  disabled,  and  is  not  attended  bv 
a  surgeon,  other  evidence  that  the  witness  ia 
unabU  to  travel  may  be  sufficient;  but  wbcrc 
the  witness  is  attended  by  a  surgeon,  and  a 
person  proves  at  the  trial  that  he  on  the  18th 
March  saw  the  witness  in  bed,  and  that  he 
appeared  ill,  the  commission-day  being  the  21st. 
and  the  trial  the  23rd,  this  is  not  sufficient 
I  proof  of  the  illness  of  tbe  witness  tu  render  bia 
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deposition  admiaBible.  Sm.  v.  RiUgt  3  Car.  k 
K.  116. 

Upon  the  trial  of  a  prisoner  it  was  proposed 
to  put  ID  evidence  the  deposition  of  a  witness 
absent  through  illness.  Tne  evidence  that  he 
was  nnable  to  tnivel  was  that  of  a  medical  man, 
who  last  saw  the  witness  on  the  Monday  pre- 
Tions  to  the  trial,  which  took  place  on  Wednes- 
day : — Held,  that  tills  was  not  soffivient,  and  the 
deposition  was  rqected.  Meg,  t.  IhM,  13  Cox, 
C.  C.  81. 

In  the  absence  of  medical  evidence,  a  deposi- 
tion will  not  be  allowed  to  be  nsd.  Seg.  v. 
WeltoH,  9  Cox,  C.  C.  296. 

Delivery  of  a  dead  child  is  primft  facie  evi- 
dence of  illness,  and  the  deposition  of  the  party 
is  admissible.   Reg.  v.  Wiltoti,  1  F.  &  ¥.  309. 

A  snperinteodent  of  police,  having  seen  a 
policeman,  a  material  witness,  in  bed  two  days 
t)efore  the  trial,  and  stating  that  he  appeared  ill 
and  so  weak  that  he  could  not  get  out  of  bed  : — 
Held,  that  this,  without  medical  evitlence  as  to 
the  nature  of  the  illness,  was  not  sufficient  to 
admit  the  policemnn's  depositioni.  Reg.  t. 
WUliamt,  4  F.  &  F.  515. 

A  witness,  who  had  been  examined  before  the 
m^istrate,  came  up  five  miles  from  the  country 
and  gave  her  evidence  before  the  grand  jury. 
She  went  back  at  night  and  letumed  in  the 
merniug  for  two  days,  during  which  she  was 
wafting  for  the  trial  to  come  on.  At  the  trial, 
on  the  third  day,  it  was  proved  that  she  had 
been  attacked  that  morning  wiih  a  bowel  com- 
plaint, and  that  when  the  jioliceman  left  her 
residence  early  on  that  day  she  was  unable  to 
travel : — Held,  that  her  deposition  was  not  ad- 
missible.   Jieg.  V.  Harris,  4  Cos,  C.  C.  442. 

 Bntteieney  of  Proof  is  a  Matter  of  Dis- 
cretion.]— It  is  a  question  for  the  judge  to  deter- 
mine whether  the  proof  of  a  witness  &ing  so  ill 
as  not  to  be  able  to  travel,  within  the  11  &  12 
Vict.  c.  42,  H.  17,  is  sufficient  for  the  purpose  of 
admitting  his  deposition  Ixforc  the  committing 
magistrate.  Itfg.-v.  ^ephmson,  L.jcC.  165;31 
li.  J.,  M.  C.  147 ;  8  Jur.  (n.s.)  522  ;  6  L.  T.  334  ; 
10  W.  K.  54(; ;  9  Cox,  C.  C.  15C.  S.  P.,  Reg.  v. 
Cmvc/ier,  3  F.  «c  F.  285. 

Therefore,  when  a  deposition  was  admitted 
upon  evidence  that  the  prosecutrix  was  daily 
«xpccting  her  confinement  and  otherwise  poorly, 
and  therefore  too  ill  to  travel,  the  couit  (lccline<l 
to  interfere  with  the  exercise  of  the  discretion  of 
the  judge.  lb. 

Where  a  witness  for  the  prosecution  is  so  ill  as 
not  to  be  able  to  travel,  the  judge  may,  at  his 
discretion,  permit  (he  deposition  to  be  read.  Rrg. 
■v.  Tait,  2  F.  &  F.  553. 

 Fr^nauey.] — Pregnancy  alone  may  be  a 

.ground  for  the  admission  of  a  deposition.  R/^. 
X.  Oooii/elUno,  14  Cox,  C.  C.  326. 

Pregnancy  may  create  an  illness  within  11  k 
12  Vict.  c.  42,  8. 17,  so  as  to  give  the  judge  dis- 
cretionary power  to  admit  in  evidence  upon  a 
criminal  tr^l  the  deposition  of  a  witness  duly 
taken,  who  owing  to  pregnancy  is  proved  to  be 
unable  to  travel.  Reg.  v,  Wellingt,  47  L.  J., 
M.  C.  100  ;  3  Q.  B.  D.  426  ;  38  L.  T.  652  ;  26  W.  B. 
£92 ;  14  Cox,  C.  0. 105.  Contra,  Reg.  t.  Omavt, 
«  Cox,  C.  C.  166. 

 Fnxtf  of  TrqcBlW^.]— It  was  proposed 

to  read,  on  the  trial  at  the  assizes,  the  deposition 
of  a  witness  called  before  the  magistrates  on  a 


charge  of  murder,  absent  by  reason  of  preg- 
nancy.  Evidence  given  by  a  medical  man  on 
February  5th,  that  he  hod  lost  seen  the  witness 
on  the  29th  day  of  January,  and  that  she  then 
was  daily  expecting  her  confinement,  bat  which 
bad  not  yet  taken  place,  was  held  sufficient  to 
entitle  the  deposition  to  be  read  at  the  trial  on 
the  6th  of  Febmaty.  Reg.  Heeeom,  14  Cox, 
C.  C.  40. 

  Throilgk  Old  Aye.]— At  the  trial  of  an 

indictment  it  was  proposed  to  read  the  deposi- 
tion of  a  witness  on  the  ground  that  the  witness 
was  so  ill  as  not  to  be  able  to  travel.  The  evi- 
dence Qpon  that  point  was  as  follows : — The 
medical  attendant  of  the  witness  was  called  and 
said ;  "  I  know  M.  L.  She  is  very  nervous,  and 
seventy-four  years  of  age.  I  think  she  would 
faint  at  the  idea  of  coming  into  court,  but  I 
think  that  she  could  go  to  London  to  see  a 
doctor  without  difficulty  or  danger.  I  think  the 
idea  of  seeing  so  many  faces  would  be  dangerous 
to  her,  and  that  she  is  so  nervons  that  it  might 
be  dangerous  to  her  to  be  examined  at  all.  I 
think  she  could  distinguish  between  the  court 
going  to  her  house  and  she  herself  coming  to  the 
court,"  The  witness  whose  deposition  it  waa 
proposed  to  read  lived  not  far  from  the  court : — 
Held,  that  the  deposition  was  not  admissiUe. 
R£g.  V.  Farrell,  43  L.  J.,  M.  C.  94  ;  L.  E.  2  C.  C, 
n«  ;  30  L.  T.  404  ;  22  W.  R.  678  ;  12  Cox,  C.  C. 
605. 

When  a  medical  man  testifies  that  the  attend- 
ance of  a  witness  aged  eighty-seven,  who  hod 
given  evidence  before  the  coroner,  will  be  dan- 
gerous to  her  life,  and  that  he  wiU  not  answer 
for  the  consequences  if  she  is  required  to  appear 
in  court,  but  that  she  is  suffering  from  no  illness 
beyond  great  nervousness  which  may  bring  on 
a  fit  of  apoplexy  if  she  is  publicly  to  give  her 
evidence,  her  de]X)eition  taken  before  the  coroner 
will  not  be  admissible.  R^.  v.  Thmqmn,  13 
Cox,  C.  C.  181. 

 Insanity  of  Witness.] — If  a  witness  is 

actually  insane  at  the  time  of  the  trial  of  an 
indictment  for  a  .misdemeanor,  his  deposition 
taken  before  the  committing  magistrate  is  receiv- 
able the  same  as  if  the  witoess  was  dead, 
although  the  insanity  of  the  witness  may  be 
only  temporary  ;  but  if  it  appears  that  the  wit- 
ness is  not  insane,  but  that  the  witness  has  been 
suffering  from  delirium  and  depression  of  spirits 
in  consequence  of  a  blow  on  the  head,  and  that 
his  intellect  is  affectnd  by  the  injuries  he  has 
received,  and  it  la  the  opinion  of  his  physicians 
that  he  will  recover,  then  the  deposition  is  not 
receivable.   Reg.  t.  Marehall,  Car.  &  M.  U7. 

 Witnesi  kept  avay  by  ProeorMiunt  <tf 

FrisoMr,]— If  it  is  proved  on  the  part  of  the 
prosecution  that  the  jmity  alleged  to  have  been 
ravisheil  has  been  kept  out  of  the  way  by  the 
priHoners,  the  judge  will  allow  her  deposition 
before  the  magistrate  to  be  given  in  evidence. 
Rty.  V.  GuUrluge,  »  Car.  &  P.  47;. 

If  the  deposition  of  a  witness  on  a  charge  of  an 
indictable  offence  has  been  regularly  taken 
before  a  magistiate,  and  at  the  time  of  the  trial 
it  is  proved  that  the  witness  is  kept  away  by  the 
prisoner's  procurement,  the  deposition  may  be 
read  as  evidence  ngninst  the  prisoner,  Itm.  v. 
Scai/e,  17  Q.  B.  238  ;  2  Den.  C.  C.  281  ;  20  L.  J., 
M.  C.  229  :  13  Jut.  607  ;  5  Cox,  C.  C.  243. 

Bat  such  deposition  is  not  admissible  on  the 
ground  merely  that  the  prosecntoXr-after  osiiig 

Digitized  by  VjOOglC 


1847 


CRIMINAL  Lm— Evidence, 


1848 


every  possible  endeavour,  cannot  find  the  wit- 
ness, lb. 

If  procnrement  of  the  absence  is  shown,  and 
there  are  several  prisoners,  the  dqMsltion  is  cvi- 
ctence  against  Uiose  only  who  are  proved  to  have 
proonred  the  absence.  lb. 


d.  Ooxde*. 

Bight  to  Copies  of  DepositionB.]— Under  6  k 
7  WilL  4,  c.  114,  9.  3,  persons  committed  to 
prison  for  re-examination  oa  cbai^  of  felony, 
were  not  entitled  to  demand  copies  of  the  depo- 
sitions. Fletcher,  Ex  parte,  \  New  Sess.  Cas. 
40 ;  1  D.  &  L.  996 ;  13  L.  J.,  M.  C.  67  ;  8  Jur. 
269  ;  S.  C,  nom.  Reg.  v.  Jjondon  Corporation, 
D.  as  M.  486  ;  5  Q.  B.  555. 

The  right  to  copies  does  not  attach  until  th£ 
prisoner  is  held  to  bail,  or  committed  to  prison 
for  trial.  lb. 

A  prisoner  had  been  committed  on  a  charge  of 
high  treason,  and  afterwards  the  grand  jury 
returned  a  true  bill  against  him  with  others  for 
feloniously  demolishing  a  hoase  under  7  &  8  Geo, 
4,  c  30,  8.  8.  He  pleaded  to  the  indictment  and 
wished  to  be  tried  after  the  other  prisoners  who 
were  indicted  with  him  for  feloniously  demolish- 
ing the  house  on  the  ground  that  he  had  had  no 
copy  of  any  depositions  as  to  that  charge.  This 
was  not  allowm,  as  the  prosecution  might  have 
been  commenced  without  go'ng  twfore  any  mngis. 
trate,  and  then  there  would  have  been  no  depuai. 
tions  at  all.   Jleg.  y.  Simpton,  Car.  k  M.  669. 

A  party  applying  to  the  queen's  bench  for  « 
rule,  calling  upon  the  justices  to  furnish  copies 
of  the  depositions  taken  against  him,  must  snow 
a  right  existing  at  the  time  of  his  application  to 
the  court,  as  well  as  at  the  time  of  the  refusal 
bv  the  justices  to  grant  the  copies.  Iteg.  v. 
ni-reford*h\Te  JJ.y  1  L.  M.  &  P.  328.  S.  C, 
nom.  Ilumphrrtif,  JShs  parte,  4  New  Bess.  Cas. 
179;  19L.J..  M.  C.  189  ;  15  Jar.  60S. 

Tlie  11  &  12  Vict.  c.  42,  s.  27,  applies  only  to 
the  case  of  a  person  committed  to  prison  or 
admitted  to  bail  for  the  purpose  of  being  tried. 

  Depositions  taktn  before  Coroner.]— 

Depositions  taken  before  a  coroner  were  within 
6  &  7  Will.  4,  c.  114,  s.  3,  which  required  copies 
of  depositions  to  l;e  furnished  on  application  to 
prisoners  at  the  mte  of  chai^  lliercin  providc<l ; 
and  a  coroner  who  demands  more  is  guilty  of  ex- 
tortion in  his  office.  .Beo.  v.  White,  6  Cux,  C.  C. 
f>62. 

A  coroner's  jury,  on  the  investigation  of  a  case 
of  homicide,  returned  a  verdict  of  wilful  murder 
against  some  person  or  persons  unknown.  The 
coroner  returned  the  deposition  he  had  taken  to 
the  central  criminal  court :— Held,  on  applica- 
tion by  the  counsel  for  the  prisoner  indicted  for 
the  murder  of  the  same  person,  for  a  copy  of 
such  depositions,  that,  although  the  coroner 
could  not  in  such  a  case  have  been  compelled  to 
return  them,  under  7  tieo.  4,  c.  64,  s.  4,  yet  that 
having  done  so,  the  judges  had  power,  by  their 
general  authority  as  a  court  of  justice,  to  order 
a  copy  to  be  given  if  they  thought  it  material  to 
the  interests  of  justice.  Jleg.  v.  ertvnaerf,  8  Car. 
&  P.  32. 

 Copy  of  Frieoner's  Statement']— A  pri- 
soner was  not  entitled,  under  6  &  T  Will.  4,  c.  114, 
s.  3,  to  a  copy  of  his  ovni  statement  returned  by 
the  magistrate,  as  made  before  him,  bat  only  to 


a  copy  of  the  depositions  of  the  witnesses  against 
him.   Jteg.  v.  Aylat,  8  Car.  &  P.  669. 

e.  Examination  on — Pnttlns-  in,  Ac. 

Counsel  allowed  to  see  Dapositiou  in  another 
C^e.] — A.  was  committed  for  having  recovcil 
stolen  iron.  B.  was  admittedasa  witness  for  the 
crown  against  A.   The  counsel  of  A.  applied  tu 

the  judge  for  a  sight  of  the  doiK>sitions  which  had 
been  returned  against  B.,  which  was  granted. 
Heg.  V.  Wal/ord,  &  Car.  &;  P.  767. 

Effeot  of  Patting  in  Pristmer's  Statsmant.] — 

The  reading,  on  the  part  of  the  prosecotton.  of 
the  prisoner's  statement,  return ed  by  the  magis- 
trate at  the  end  of  the  depositions,  does  not  give 
the  prisoner  the  right  to  consider  the  depositions 
as  in  evidence  on  the  part  of  the  prosecution, 
though  it  appears  that  tncy  were  all  taken  before 
the  statement  was  made ;  but  if  the  prisoner 
wishes  to  have  the  whole  ur  any  partactuar  part 
of  the  depositions  read,  he  must  read  it  as  his 
evidence.   Jtex  v.  I'eareon,  7  Car.  k  P.  671. 

Befreihing  Kemory  of  Witnesi.]— Where  a 
witness  for  the  prosecution  gives  a  different 
answer  on  examination  in  chief  to  that  whict 
was  ezpectenl,  his  deposition  may  be  pat  in  bis 
hands  for  the  purpose  of  refreshing  his  memory, 
and  the  question  then  put  to  him.  If  the  witnes,-. 
persists  in  giving  the  same  answer  after  his  me- 
mory has  been  so  refreshed,  the  question  may  be 
repeated  to  him  from  the  deposition  in  a  leading 
form.   Heg.  v.  William*,  6  Cox,  C.  C.  343. 

The  deposittcm  made  by  a  witness  was  allowed 
to  be  put  into  his  hands  to  refresh  his  memory, 
and  he  was  then  asked  what  he  said  about  a  fact 
which  he  had  answered  before  in  the  ncj^ative. 
and  answered  the  question  affirmatively.  Jirg. 
v.  Qidn,  3  F.  &F.  818. 

Where  an  accomplice  who  could  not  read  hatl 
made  a  statement  before  the  committing  magis- 
trate, and  at  the  trial  gave  evidence  falling  verj- 
short  of  what  he  said  before  the  magistrate,  the 
judge  allowed  his  deposition  to  be  shown  to  him. 
but  would  not  allow  the  deposition  to  be  rendto 
him  by  the  officer  of  the  court,  that  the  counsel 
for  the  prosecution  might  examine  upon  it.  lleg. 
V.  Beardvwre,  8  Car.  k  P.  260. 

Where,  on  cross-examination,  a  witness  is 
asked,  with  permission  of  the  judge,  to  look  at 
his  deposition  before  the  committing  magistrate, 
and  say  whetljcr  he  still  adheres  to  his  present 
statement,  and  it  appears  the  witness  is  unable 
to  read,  the  depositions  cannot  be  read  t^i  the 
witness  for  the  same  purpose  without  being  pnt- 
in  as  evidence.  Reg.  r.  Jfatthaoi,  4  Cox,  C. 
C.  93. 

CrosB-ezamination  upon.]  —  The  practice  of 
putting  the  depositions  into  the  hands  of  a  wit- 
ness on  cross-examination,  telling  him  to  read 
over  the  evidence  which  he  has  given  before  the 
magistrates,  and  then  asking  him  whether  he 
adheres  to  his  present  statement,  withont  putting 
the  depositions  in  evidence,  or  giving  the  jury 
an  opportunity  of  knowing  their  contents,  is 
inexpedient,  and  contrary  to  principle.  Jfey,  v. 
i  Ford,  2  Den.  C.  C.  245  :  3  Car.  k  K.  113  ;  T.  & 
M.673;  20L.J.,  M.  C.171;  15  Jur.  406 ;  6  Cox. 
C.  C.  184.  S.  P.,  Heg.  v.  Stokct,  4  Cox,  C.  C. 
453. 

The  proper  course  is  to  read  the  d^ioaition  to 
him  at  the  time,  and  to  crosMxamine  nptHi  it 
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or  to  put  it  in  afterwards  &s  evidence  for  the 
prisoner.  lb.  S.  P.,  ll^ff.  v.  I'alvier,  n  Cos,  C. 
C.  236  ;  Beg.  v.  Brewer,  9  Cox,  C.  C.  409. 

A  prosecution  cannot  use  or  refer  to  the  depo- 
dtiona  without  putting  them  in,  Jdm,  v.  Muller, 
10  Cox,  C.  C.  43. 

If  upon  a  trial  a  witness  makes  a  statement 
which  does  not  appear  in  his  deposition,  he  may 
be  asked,  on  cross-examination,  without  his  de- 
position being  put  in,  whether  he  ever  made 
such  a  statement  before.  Reg.  v.  Moir,  4  Cox, 
C.  0. 279.    See  Jteg.  v.  Price,  7  Cox,  C.  C.  40.». 

In  a  case  of  felony,  in  order  to  prove  that  a 
witness  did  not  state  a  particular  fact  before  the 
magistrate,  his  deposition  most  bo  put  in,  and  a 
witness  cannot  be  questioned  as  to  what  he  either 
did  or  did  not  state  before  the  magistrate,  with- 
out first  allowing  him  to  read,  or  to  have  read  to 
him,  his  deposition  taken  before  the  magistrate. 
Jtfff.  V.  Taylor,  8  Car.  &  P.  726. 

In  cross-examining  a  witness  who  has  been 
examined  before  the  magistrate,  although  it  is 
admissible  to  ask  him,  referring  to  the  deposi- 
tions, whether  he  has  not  said  so-and-so,  his 
answer  must  he  taken,  unless  the  depositions  arc 
put  in  to  contradict  him,  and  it  is  not  admissible 
to  state  that  the  depositions  do  contradict  the 
witness  without  thus  putting  them  in.  Meg.  t. 
Miley,  4  F.  &  F.  964. 

On  the  trial  of  a  prisoner  his  counsel  may  ask 
a  witness  for  the  prosecution  whether  he  did 
not  make  a  certain  statement  whilst  under  cross- 
examination  before  the  magistrates,  although  the 
depositions  contain  no  note  of  such  cross-a'iami- 
nation.    Seg.  v.  Curtis,  2  Car.  &  K,  763. 

A  vritness  cannot  be  cross-examined  as  to  his 
statements  made  before  the  committing  magis- 
trate, until  his  depositions  have  been  r^id  over 
to  him ;  such  questions  may,  however,  be  pat  by 
the  court  personally,  and  by  the  prisoner's  coun- 
sel, as  the  mouthpiece  of  the  court,  by  its  per- 
mission.  Reg.  T.  Peel,  2  F.  &  F.  21. 

M.,  who  was  an  officer  of  the  Royal  Irish  Con- 
stabulary, accompanied  by  a  force  of  constables, 
having  attempted  to  execute  a  warrant  of  arrest, 
the  party  were  attacked  by  a  mob  of  persons,  and 
the  officer  was  killed.  Upon  the  trial  of  0.,  who 
was  indicted  for  the  murder  of  the  officer,  one 
of  the  constables  deposed  that  C,  was  known  to 
liim,  and  that  he  was  present  at  the  attack,  and 
that  he  saw  him  actually  striking  the  police 
officer.  Upon  cross-examination,  this  witness 
eaid  that  he  believed  that  he  had  stated  on  an 
information  before  a  magistrate,  made  upon  the 
29th  March,  1889,  the  names  of  all  the  persons 
present  at  the  attack  whom  he  knew,  but  added 
that  he  made  a  mistake.  The  deposition  of  the 
29th  March,  1889,  was  then  put  in  evidence  for 
the  defence,  and  it  appeared  that  C.  was  not 
referred  to  in  it.  The  crown  then  tendered  in 
cvidenee  another  and  earlier  information  of  the 
14th  February,  in  which  the  same  witness  did 
mention  0.  by  name  as  present  at,  and  taking 
part  in,  the  attack.  On  objection  by  C.'s  coun- 
sel, the  learned  judge  at  the  trial  rejected  this 
evidence,  but  permitted  the  following  general 
question  to  be  put,  subject  to  objection  : — "  Did 
witness,  on  the  14th  February,  1889,  state  on 
-oath  that  he  saw  C.  on  the  3rd  February  throw 
stones  at  M.  whilst  lying  on  the  ground  near  the 
Kloor  of  the  dwelling  house  of  the  Rev.  Father 
M'Fadden,  and  did  he  mention  C.  by  name?" 
The  answer  was,  "  I  did."  C.  was  found  guilty 
of  manslaughter.  C'b  connsel  did  noc  at  toe 
trial  object  to  the  question  on  the  ground  that 


it  was  parol  evidence  of  a  written  statement,  but 
did  so  in  the  court  for  crown  cases  reserved. 
Upon  a  case  reserved  as  to  whether  this  evidence 
was  legally  admissible  : — Held  (by  a  majority  of 
the  judges),  that  the  evidence  was  admissible, 
and  that  the  conviction  should  be  upheld.  Rm. 
V.  Coll,  24  L.  R.,  Ir.  522— C.  C.  R. 

It  appeared  that  the  prisoner  had  been  taken 
before  the  mayor  of  N,,  charged  with  rape  ;  and 
that  the  prosecutrix  was  sworn,  and  her  state- 
ment taken  down  by  the  mayor,  who  asked  her 
some  further  questions,  the  answers  to  which 
were  taken  down,  and  the  prisoner  was  discharged. 
That  which  was  taken  down  by  the  mayor  was 
not  read  over  to  the  prosecutrix,  neither  was  it 
signed  by  her  or  by  the  mayor.  The  prisoner  was 
afterwards  committed  for  trial  by  other  magis- 
trates : — Held,  that  at  the  trial  the  prisoner's 
counsel  might  cross-examine  the  prosecutrixasto 
what  she  said  before  the  mayor  of  N.,  without  the 
production  of  that  which  was  taken  down  on  that 
examination.   Beg.  v.  Qriffitht,  9  Car.  &  P.  746. 

On  her  cross-examination  a  prosecutrix  cannot 
be  contradicted  from  the  depceitions  unless  they 
are  pat  in.   B^.  r.  Wright,  4  F.  &  F.  967. 

 SflpofliflMU  LMt— Copy.]— If  it  is  shown, 

that  depositions  were  regularly  returned  by  the 
magistrates  to  the  proper  officer,  and  it  is  proved 
by  the  latter  that  they  cannot  be  found  after 
diligent  search,  the  prisoner's  counsel  may  cross- 
examine  from  copies  of  them,  those  copies  being 
proved  to  he  correct  by  the  magistrates'  clerk. 
Reg.  V.  Shetburn,  9  Car.  &  P.  277. 

 Statement  not  in  Sepoiitloni.]— Where 

witnesses  were  sworn  and  examined  before  a 
magistrate,  in  the  presence  o£  ihc  prisoner, 
and  minutes  of  the  evidence  were  written 
down  by  the  clerk  to  the  magistrate,  and 
afterwards  th  i  depositions  were  written  out 
from  the  minutes  and  the  statements  of  the 
witnesses,  by  a  clerk  in  the  magistrate's  clerk's 
office,  after  which  the  depositions  so  written  out 
were  read  over,  and  signed  in  the  presence  of  the 
magistrate  and  the  prisoner : — Held,  that  an 
answer  given  by  a  witness  to  the  clerk  in  the 
magistrate's  clerk's  office,  in  theconrse  of  writing 
out  the  depositions,  was  properly  i-cceivable  in 
evidence,  without  the  production  of  the  deposi- 
tions. Bfg.  V.  Ckrittapher,  4  New  Sess,  Cas. 
139  ;  2  Car.  &.  K.  994  ;  2  Den.  C.  C.  53(i  j  T.  &  M. 
21!:.;  19  L.  J.,  M.  C.  103;  14  Jur.  203  ;  4  Cox, 
C.  C.  76. 

  Depositioni  befor*  Coroner.] — There  is 

no  distinction  between  depositions  before  a 
coroner  and  before  a  magistrate  with  reference 
to  the  modes  of  cross-examination  npon  them. 
A  witness  cannot  therefore  be  asked  on  citks- 
csamination  as  to  what  he  said  before  the 
coroner,  liut  the  deposition  may  be  put  into 
the  witness's  hands  to  read  over  to  himself  nnd 
refresii  his  memory.  Beg.  v.  Barnet,  4  L'ox, 
C.  C.  269. 

A  witness  may  be  asked  by  prisoner's  counsel 
as  to  what  he  said  before  the  coroner,  without 
jmttingin  the  depositions.  Beg.  v.  Maloncy,  a 
Cox,  C.  C.  20. 

How  ProTed.]— In  a  case  affecting  the  life  of  a 
party,  it  is  very  desirable  that  a  magistrate  who 
took  the  depositions  against  the  prisoner  with 
his  own  hand  should  be  called  as  a  witness, 
before  the  depositions  are  read,  to  prove  the  cor« 
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rectness  of  what  he  took  down ;  bat  it  is  not 
abeolotelj  necessary  in  point  of  law,  that  he 
Bbonld  be  called,  and  the  depositions  maj  be 
read  on  proof  uf  his  handwriting.  Jieg,  v. 
PiheOey,  9  Car.  &  P.  124. 

If  upon  the  trial  of  a  prisoner  a  witness  gives 
evidence  of  facts  of  which  no  mention  is  made 
in  bis  dcpo^tion  as  taken  before  the  committing 
magistrate,  the  clerk  to  the  magistrate  may  be 
called  fur  the  parpose  of  stating  that  sach  facts 
were  stated  by  the  witness  when  he  made  hU 
deposit  ion ,  but  were  not  tnko.n  down  by  him,  the 
clerk.    Jtrg.  t.  Moore,  20  L.  T.  987. 

Depositions  may  be  proved  by  a  person  who 
was  present,  without  calling  the  mngietrate  or 
his  clerk.  Beg.  t.  Wilthato,  Car.    U.  145. 

Proof  of  ?TifOur*i  Stetonunt.]  —  See  ante, 
coL  1831. 

Power  of  Jadge  to  read  Depositioiu  whan 
Sainiiuiig  Dp  Cue.]  —  Upon  the  .trial  of  a 
prisoner  at  assizes  or  quarter  ses-^ions  it  is  com- 
petent for  the  presiding  j'ldge  to  la.y  before  the 
jary,when  summing  ap  the  case  to  them,  matter 
which,  though  not  put  in  evidence  previously, 
woald  have  been  admissible  in  evidence  had  it 
been  tendered.  Upon  the  cross-examination  of 
one  of  a  prisoner  s  witnesses  in  a  trial  before  a 
court  of  qnarter  aasuons,  snch  witness  admitted 
that  her  evidence  differed  materially  from  the 
evidence  she  had  given  when  before  the  com- 
mitting m^jstrates.  The  depositions  of  the 
witness  were  not  put  in  by  the  counsel  for  the 

Sroeecution,  nor  by  the  counsel  for  the  prisoner, 
lot  the  chairman,  in  the  course  of  his  summing 
up  of  the  case  to  the  jniy,  at  the  request  of  one 
or  the  jurors  read  the  depoBitacms.  llie  prisoner 
having  been  found  guilty,  upon  a  case  reserved  : 
— Held,  that  it  was  competent  for  the  chairman  to 
read  the  depositions  when  he  did  read  them,  in- 
asmuch as  they  would  have  l>een  admissible  in 
evidence  had  they  been  tendered  by  either  the 
coniuel  for  the  prosecution  or  the  counsel  for 
the  prisoner  at  any  time  previously.  That  it 
being  the  duty  of  a  presiding  judge  at  a  criminal 
trial  to  decide  what  evidence,  within  reasonable 
bounds,  should  be  placed  before  the  jury,  the 
mere  ^ct  that  the  depositions  had  not  been 
pDt  in  previously  to  the  summing  up  did  not 
prevent  their  being  pnt  in  labseqoently ;  and 
that  the  reading  of  them  by  the  chairman  to  the 
jory  when  he  was  summing  up  the  case,  did  not 
amount  to  a  misreception  of  evidence.  iZ**;/.  v. 
Garner,  61  L.  T.  699  ;  B4  J.  P.  424— C.  C.  R. 

Putting  in  Frifoner's  Statement  to  eontradiet 
Deflsnoe.] — Tlie  prisoner's  statement  contained  in 
the  depositions  not  having  l>een  pat  in  at  the 
trial  by  the  prosecution,  the  court  refused  to 
^ow  it  to  be  read  to  contradict  the  defence 
made  by  the  prisoner  that  was  repugnant  to  his 
former  statement.  lUg.  v.  Powell,  Car.  k.  M. 
500.   Contra,  Reg.  v.  White,  2  Cox,  C.  C.  192. 

3.  DXTUG  DXOLABATIOKS.   See  ante,  ooL  1628. 

4.  PkBSUHPTIONS  OB  FXOBABILITIBI  OF 

GUIUT. 

In  a  criminal  case  the  jnry,  In  order  to  convict, 
ought  to  be  satisfied  by  the  evidence,  affirma- 
tively, as  a  conviction  created  in  their  minds  I 
b^ond  all  reasonable  doubt,  that  the  goilt  of  I 


the  prisoner  is  established  ;  and  if  there  is  only 
an  impression  of  probibUity,  th^  ought  to 
acquit  him.   Itrg.  v.  White,  4  F.  &  F.  S83. 

8o  far  as  the  case  rests  on  direct  testimony, 
the  jury  should,  if  there  are  any  circumstances 
to  impeach  the  credibility  of  the  witnesses,  look 

'  carefully  to  those  circumstances  as  eleroenti  of 

'  doubt  in  the  case.  Jb. 

I  A  mere  scintilla  of  evidence  not  sufficient  to 
justify  a  verdict  ought  not  to  be  left  to  the  juij. 
Beg.  V.  SmUk^  L.  &  C.  607. 

s.  AccoupLicea 

Corrohoratiui— Bnlo  of  Praetiee  not  of  Lav.] 

— It  is  not  a  rule  of  law,  but  of  practice  only, 
that  a  jnry  should  not  convict  on  the  unsuppinted 

testimony  of  an  accomplice.  Therefore,  if  a  jury 
choose  to  act  on  such  evidence  only,  the  convic- 
tion cannot  bcqufi.<shed  as  bad  in  law.  Reg,  v. 
Stubbn,  Dears.  C.  C.  .55.-.  ;  25  L.  J.,  M.  C.  16 :  1 
Jur.  (K.a.)  1 UB  ;  4  W.  B.  85  ;  7  Cox,  C.  0. 48. 

The  better  practice  is  for  the  judge  to  advin 
the  jury  to  acquit,  unless  the  t^timony  of  the 
accomplice  be  corroborated,  not  only  as  to  the 
circumstances  of  the  offence,  but  also  as  to  the 
participation  of  the  accused  in  the  transaction, 
an<l  when  several  parties  are  charged,  it  is  not 
sufficient  that  the  accomplice  should  be  ctm- 
firmed  as  to  one  or  more  of  the  prisonOT  to 
justify  a  conviction  of  those  prisoners  with 
respect  to  whom  there  is  no  conlirmation.  Ih. 

The  rule  that  the  evidence  of  an  accompUce 
requires  corroboration  is  not  a  rule  of  law,  bat  a 
rule  of  general  and  usual  practice  ;  the  applies- 
tion  of  which  is  for  the  discretion  of  the  judge 
by  whom  the  case  is  tried  ;  and  in  the  apfdict- 
tion  of  the  rule  much  depends  on  the  nature  of 
the  offence,  and  the  extent  of  the  complicity  of 
the  witness  in  it.  R/^g.  v.  Bayee,  1  B.  ft  S.  311 ; 
30  L.  J.,  Q.  B.  301 ;  9  Cox,  C.  C.  32. 

Before  atlmitting  a  person  as  an  approver,  it  is 
the  duty  of  the  magistrate  to  inquire  into  the 
case  and  see  how  far  snch  approver  is  mixed  up 
with  the  transaction,  or  to  what  extent  he  wodd 
be  criminally  liable  for  his  acts.  Though  an 
accomplice,  who  has  been  admitted  as  an  ap- 
prover, may  give  evidence,  no  matter  how  gre*t 
his  own  criminality,  it  is  a  wise  ot>servation  that, 
without  corroboration,  a  juir  should  be  slow  to 
convict  on  such  evidence.  Reg.  v,  Dunn,  5  Cox, 
C.  C.  507. 

A  prisoner  ought  not  to  be  convicted  npon  the 
evidence  of  any  number  of  accomplices,  uncon- 
firmed by  other  testimony.  Rex  v.  liodkei,  6 
Car.  &  P.  326. 

A  person  indicted  for  a  misdemeanor  may  be 
l^ally  convicted  upon  the  imcorroborated  cri- 
dence  of  an  accomplice.  Rex  v.  Jonen,  2  Camp; 
131  ;  11  B.  B.  680.  S.  P.,  Rex  v.  Hcuttngg,  7 
Car.  &  P.  152  ;  Reg.  v.  Avery,  1  Cox,  C.  C.  206. 

Although  all  peiBons  present  at  and  sanction- 
ing a  prize-fight,  where  one  of  the  combatants  is 
killed,  are  guilty  of  manslaughter,  as  principals 
in  the  second  degree ;  yet  they  are  not  snch 
accomplices  as  to  require  their  evidence  to  be 
confirmed,  if  they  are  called  as  witnesses  against 
other  parties  charged  with  the  numalan^ter. 
Rex  V.  Margrave,  6  Car.  &  P.  170. 

The  spectators  of  a  spaning  match  are  not 
participes  criminis,  their  evidrace  thoefore 
touching  what  occurred  at  the  match  requirei 
no  corroborati(m.  Beg.  t.  Tomu,  10  Cox,  C.  C: 
371. 

A  married  woman  who  consents  to  hei 
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bnsband's  committing  an  minataral  ofEence 
Tith  her,  is  an  accomplice  in  the  felony,  and, 
»8  such,  her  evidence  requires  confirmation, 
although  consent  or  not  consent  is  quite  im- 
material to  the  offence.  JUg.  t.  Jelly  man,  8  Car. 
&  P.  601. 

Eridenee  Corroborated  u  to  toau  PriMnon,] 

— On  an  indictment  against  principal  and  acces- 
sories, the  case  against  the  princi|:»l  was  proved 
by  the  testimony  of  an  accomplice,  who  was 
confirmed  as  to  the  accessories,  but  not  as  to  the 
principal.  The  jnir  wa3  directed  to  aoquit  the 
prisoners.   Mem  t.  WeU»,  M.  tc  H.  326. 

If  the  testimony  of  an  accomplice  is  confirmed 
so  far  as  it  relates  to  one  prisoner,  but  not  as 
to  another,  the  one  may  be  convicted  on  the 
testimony  of  the  accomplice,  it  the  jury  deems 
him  worthy  of  credit.  Sex  t.  Dawher,  3  Stark. 
84,  85,  n. 

Wliat  OorrobonttloB  Snfleioiit.] — ^An  accom- 
plice does  not  require  a  confirmation  as  to  the 
person  he  chafes,  if  he  is  confirmed  as  to  the 
particulars  of  h&  story.  Rex  v.  Birhett,  B.  &  K. 
2S1. 

And  the  corroboration  of  the  evidence  of  an 
accomplice  need  not  be  on  every  material  point, 
but  must  be  so  confirmed  as  to  conviDce  the 
jury  thnt  his  statement  was  correct  and  tme. 
Mex  V.  Barnard,  1  Car.  &  P.  88. 

There  is  a  great  difference  between  confirma- 
tion of  an  accomplice  as  to  the  circumstances 
of  the  felony,  and  those  which  apply  to  the 
individual  charged.  The  former  only  show  that 
the  accomplice  was  present  at  the  commission  of 
1^  offence,  but  the  others  show  that  the  prisoner 
was  connected  with  it.  Confirmation  of  an 
accomplice  as  to  the  commission  of  the  felony, 
is  realty  no  confirmation  at  all,  and  though  a 
jury  may  legally  convict  on  the  evidence  of  an 
accomplice  only,  the  judges  advise  them  not  to 
act  on  the  evidence  of  an  accomplice,  unless  he 
is  confirmed  as  to  the  particular  person  who  is 
charged  with  the  offence.  Rex  v.  Wilkrs,  T  Car. 
&  P.  272.  S.  P.,  Rex  v.  Webb,  6  Car.  &  P.  oSiT, ; 
Rex  V.  Moaret,  7  Car.  &  P.  270 ;  Reg.  v.  Jcukinx, 
1  Coz,  C.  C.  177  ;  Jteg.  t.  Andrewt,  1  Cox,  C.  C. 
183. 

The  evidence  of  an  approver  may  be  acted 
on  by  the  jury  if  they  think  it  true,  but  the 
practice  is  to  require  some  corroboration  of  his 
evidence.  It  is  not  necessary  that  he  should  be 
corroborated  in  eveiy  particular,  for  if  so  it 
would  not  be  necessary  to  caU  him  as  a  witness, 
but  there  must  be  a  certain  amount  of  confirma- 
tion sufficient  to  satisfy  the  jury.  Reg.  v. 
Gallagher,  15  Coi,  C.  C.  291. 

On  an  indictment  for  causing  a  person  to  take 
excessive  quantities  of  a  noxious  thing,  there 
being  no  other  evidence  but  that  of  the  woman 
that  t^e  prisoner  incited  her  to  take  theexcessive 
dffiies  except  tbat  her  father  accused  him  of 
giving  his  daughter  such  things  "to  produce 
abortion,"  and  that  he  did  not  deny  it : — Held, 
that  this  was  some  corroborative  evidence,  even 
ansuming  the  woman  to  be  in  the  position  of  an 
accomplice  requiring  corroboration.  Reg.  v. 
Cramp,  14  Cox,  0.  0.  890. 

In  a  case  of  felony  the  testimony  of  the  wife 
of  an  accomplice  is  not  such  evidence  as  a  jury 
ought  to  rely  upon  as  confirmation  of  the  state- 
ment of  the  accomplice.  Rex  v.  Neal,  7  Car.  & 
P.  168. 

On  a  charge  of  stealing  two  sheep,  an  accom- 


plice stated  that  the  prisoner  himself  stole  them ; 
and,  to  confirm  him,  evidence  was  given  that  a 
quantity  of  mutton  was  found  in  the  house  in 
which  the  prisoner  resided,  which  correspondct? 
with  parts  of  the  stolen  sheep  : — Held,  a  simcient 
confirmation  of  tiie  accomplice  to  be  left  to  the 
jury ;  but  that  if  the  confirmation  had  merely 
gone  to  the  extent  of  confirming  the  accomplice 
as  to  a  matter  c<Hinected  with  himself  only,  it 
would  not  have  been  sufficient.  Reg.  v.  Birkett, 
8  Car.  &  P.  732. 

The  confirmation  of  an  accomplice  oi^ht  to 
be  as  to  some  matter  which  goes  to  connect  the 

Erisoner  with  the  transaction,  and  it  would  be 
ighly  dangerous  to  act  on  the  evidence  <rf  an 
accomplice  unconfirmed  with  respect  to  theparty 
accused.    Reg.  v.  Bgke,  8  Car.  &  P.  261 . 

The  confirmation  of  an  accomplice  should  be 
as  to  some  circumstance  affecting  the  party 
accused,  as  by  showing  the  party  and  accom- 
plice tc^ther  under  such  dtrcnmstances  as  were 
not  hkely  ta  have  occurred,  unless  there  was 
concert  between  them.  Ay.  v.  JParlar,  8  Car.  & 
P.  106. 

In  a  case  of  night-poaching,  the  only  confirma- 
tion was,  that,  on  the  evening  of  the  offence,  the 
accomplice  and  the  prisoner  were  drinking  to- 
gether at  a  public-house,  commonly  frequented 
by  the  prisoner,  and  that  they  Ixjth  left  the 
house  together,  when  it  was  shut  up  for  the 
night.  This  was  considered  no  sufficient  con- 
firmation, lb. 

BfidMUW  tax  Orovn.] — A  person  employed 
government  to  mix  with  conspirators,  and  pre- 
tending to  aid  their  designs  for  the  purpose  of 
betraying  them,  does  not  require  corroboration 
as  an  laccomplicc.  Reg.  t.  MvUint,  'i  Cox,  C.  C. 
526. 

Erideaes  of  Pri«m«r  plaading  Chiil^  wlun- 
BeoelTed.1  —  One  prisoner  who  has  pleaded 
guilty  will  not  Iw  allowed  to  be  called  as  a 
witness  against  another,  until  the  judge  has 
heard  the  evidence  necessary  to  corroborate 
that  of  an  accomplice.  Reg.  t.  8vark$,  1  F.&  F. 
388. 

Aets  of  AsoompUoe  Eridsnoe  against  Frisoner,} 

— An  indictment  charged  K.  tt  W.  with  falsely 
pretending  to  B.  that  they  had  a  quantity  of 
tobacco,  which  they  proposed  to  sell,  and  did 
sell  to  him,  and  thereby  obtained  money  from 
him.  The  evidence  was,  that  £.  and  anoUier 
person.  P.,  acting  together,  were  the  chief  parties 
by  whom  the  false  pretences  had  been  made . — 
Held,  that  the  acts  of  P.  were  the  octa  of  K., 
and  admissible  against  him  upon  the  indictment. 
Reg.  V.  Merrigan,  L.  &  C.  383  ;  33  L.  J.,  M.  0. 
71  ;  9  L.  T.  843  ;  12  W.  R.  416  ;  9  Cox,  0.  O. 
441. 

Befare  Grand  Tnry.] — ^An  accomplice  may  give 
evidence  before  a  grand  jury  to  support  an  in- 
dictment against  a  particeps  crimmis.  Bex  v. 
Bodd,  1  Leach,  C.  C.  155. 

Information  of  Dead  Aeeompliee,] — The  in- 
formation of  a  dead  accompltee  may  be  read  in 
evidence  against  a  prisoner.    Bex -v.  Wettbeer^ 

1  Leach,  C.  C.  12. 

Exemption  from  Proieention.] — An  accomplice, 
who  is  a  witness  for  the  crown,  is  not  entitled  as 
a  matter  of  right  to  be  exempt  from  being  pro- 
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secated  for  other  offences  at  the  same  assizes,  at 
which  he  has  been  such  witsesa.    Rex  T.  Zm, 

B.  k  R.  361.  S.  P.,  Jtese  v.  Bmnton,  R.  4:  B. 
454. 

An  accomplice,  who  in  a  case  out  of  the 
fitatntes,  is.  under  the  practice  allowed,  admitted 
by  the  justices  of  peace  as  a  witness,  and  is 
afterwards  prosecntod,  has  only  a  claim  to  the 
mercy  of  the  cron-n,  founded  on  an  express  or 
implied  promise  of  the  ma^trate  on  a  condition 
performed ;  and  it  depends  on  his  conduct  fully 
and  fairly  disclosing  the  joint  guilt  of  himself 
and  his  companions,  whether  the  court  will 
admit  him  to  bail,  that  he  may  apply  for  a 
pardon.    Rea  t.  Budd,  Cowp.  331 ;  1  Leach, 

C.  0. 115. 

6.  OOMPBTENCT  OF  WITNESSES. 

Ferun  Charged — Criminal  Prooeeding — ^Wliat 
is.] — Au  information  against  a  party,  under  I  & 
2  Will.  4,  c.  32,  s.  23,  for  unlawfully  using  snares 
for  taking  game,  he  not  being  authorised  so  to  do 
for  want  of  a  game  certificate,  is  a  criminal 
proceeding  for  an  offence  punishable  on  summary 
conviction  within  s.  3  of  the  14  k,  15  Viet.  c.  99, 
and  therefore  the  party  charged  is  not  rendered 
A  competent  witness  by  that  statute.  CattcU  v. 
/j-ftwm,  El.  Bl.  &  EL  91  ;  27  L.  J.,  M.  C.  167  ;  4 
Jur.  (KA)  660  ;  6  W.  B.  469. 

When  articles  (A  the  peace  are  exhibited 
n^inst  any  person,  the  jwrson  against  whom 
they  are  exhibited  may  not  give  evidence  before 
the  justices  in  contradiction  of  the  facts  stated 
in  the  articles.  Lort  T.  HtUton,  45  L.  J.,  H.  C. 
95  ;  34  L.  T.  730. 

Upon  a  proceeding  under  9  Geo.  4,  c.  61,  s.  21, 
against  an  alchonse-lreepGr,  for  unlawfully  and 
knowinply  permitting  divers  persons  of  noto- 
riously bad  character  to  assemble  and  meet  to- 
gether in  his  house  and  premises  against  the 
tenure  of  his  licence,  such  alehouse-keeper  is  not 
a  competent  witness,  and  cannot  give  evidence 
in  his  own  behalf.  Parker  t.  Green,  2  B.  &  6. 
299  ;  81  L.  J.,  M.  C.  133  ;  8  Jnr.  (n.8.)  408  ;  6 
L.  T.  46  ;  10  W.  E.  316  ;  9  Cox,  C.  C.  169. 

 Alibi— Admiisibility.] — Where  evidence 

is  given  that  persons  previously  convicted  of  an 
■offence  which  is  now  charged  to  have  been  com- 
mitted by  the  prisoner  at  the  bar,  were  in  fact 
the  guilty  parties,  the  evidence  of  such  convicted 
persons,  though  establishing  only  their  own 
alibi,  is  admissible.  Meg.  t.  Dytehe,  17  Cox, 
C.  C.  39. 

Prisoner  "  a  oompetent  but  not  oompellable 
WitMSi  "— IReftiBal  to  give  Evidenoe.]— Where 
a  prisoner  is  by  act  of  parliament  "competent 
but  not  compellable"  to  give  evidence  on  his 
own  belialE  and  rcfusfs  to  do  so,  it  depends  upon 
the  circumstances  of  the  particular  case  whether 
the  judge  is  or  is  not  justified  in  commenting  to 
the  jury  upon  his  refusal.  Kopx  v.  Reg.,  64  L,  J,, 
P.  C.  34  ;  [1894]  A.  C.  650  ;  6  R.  u'1'2,  ;  70  L.  T. 
890  ;  58  J.  P.  668— P.  C. 

The  word  "compellable"  must  be  taken  in 
the  sense  of  "compellable  by  process  of  law," 
and  not  in  the  more  extended  meaning  of  com- 
pellable by  fear  of  the  effect  which  the  judge's 
comments  will  have  upon  the  jury.  lb. 

WitnoiMs  for  Crown — Self-Ineriminstion.] — 

The  persons  who  are  supposed  to  have  been  the 
seconds  at  a  duel  may  r^use  to  give  CTidcuce  cm 


the  trial  of  the  principals.  But  their  testimony 
may  be  received  as  the  testimony  of  persons  ad- 
mitted witnesses  for  the  crown.  And  if  once 
sworn,  they  must  disclose  the  whole  truth, 
although  they  may  involve  themselves  iu  the 

Kilt  of  the  transaction.  Rex  v.  £ngland,  2 
ach,  0.  0.  767. 

OompBtuuy,  hoT  Tried.]— The  comptetenf^  o{ 
a  witness  may  be  tried  by  examining  bim  on  the 
voir  dire  or  by  evidence  aliunde.  Rex  v.  Wahe- 
Jield,  2  Lewin,  C.  C.  279. 

Witness  Iniane — Daty  of  Judge.] — A  lunatic 
patient,  who  had  been  in  conGncmcnt  in  a 
lunatic  asylum,  and  who  laboured  under  the 
delusion,  both  at  the  time  of  the  transaction  and 
of  the  trial,  that  he  was  possessed  by  20.0')') 
spirits,  but  whom  the  medical  witness  believed 
to  be  capable  of  giving  an  account  of  any 
transaction  that  happened  before  his  eye.*,  and 
who  appeared  to  understand  the  obligation  of  an 
oath,  and  to  believe  in  fature  rewards  and 
punishments,  was  called  as  a  witness  on  a  trial 
for  manslaughter; — Held,  that  his  testimony 
was  properly  received  in  evidence ;  and  that 
where  a  person  under  an  insane  delusion  is  calleil 
as  a  wituesfl,  it  is  for  the  judge,  at  the  time,  to 
say  whether  he  is  competent  to  be  a  witness,  and 
it  is  for  the  jury  to  judge  of  the  credit  that  is  to 
be  given  to  his  t^lmony.  Reg.  v.  Sill,  2  Den. 
C.  C.  254  ;  T.  &  M.  582  ;  15  Jnr.  470  :  5  Cox,  C. 
C.  259. 

If  upon  his  examination  upon  the  voir  dire,  he 
exhibits  a  knowledge  of  the  religious  nature  of 
an  oath,  it  is  a  ground  of  his  admission.    J  b. 

It  is  the  daty  of  the  judge  presiding  at  a  trial 
to  decide  as  to  the  competency  of  a  witness ; 
and  if  he  has  admitted  a  witness  to  give  evi- 
dence,  but  upon  proof  of  subsequent  facts  affect- 
ing tlie  capacity  of  the  witness  and  of  observa- 
tions of  his  subsequent  demeanor,  the  judge  may 
stop  the  examination  of  the  witness,  strike  hi:« 
evidence  oat  of  the  not»,  and  direct  the  jury  to 
consider  the  case  excIoaiTely  with  reference  to 
the  evidence  of  the  other  witnesses.  JI^.  v, 
WhUekead,  35  L.  J.,  M.  C.  186 ;  L.  B.  1  C.  C. 
33  ;  14  L.  T.  489 ;  14  W.  E.  677  ;  10  Cox,  C.  C. 
234. 

Chilly  Far^  not  ladietad.]— If  two  are  guilty 
of  a  murder,  and  one  is  indicted  and  the  otb.tr 
not,  the  party  not  indicted  is  a  good  witness  for 
the  crown.   Rex  v.  IHnehler,  1  East,  P.  C.  354. 

Persons  Jointly  Indicted — After  Conviction.] 
— ^A  prisoner  convicted  of  an  offence,  who  wai 
jointly  indicted  with  another  afterwards  put  apoa 
his  trial,  is  an  admissible  witness  for  the  pri»inor 
on  trial,  though  individually  named  in  the  reconL 
Reg.  V.  Areher,  3  Cox,  C.  C.  228. 

 JMne  Conviction.] — Three  were  jointly 

indicted  for  felony.  They  pleaded  not  guilty 
and  were  tried  together.  Two  of  them  wen; 
allowed  before  conviction  to  be  called  as  wil- 
nessca  on  the  behalf  of  the  third.  Reg.  v. 
Deeleg,  23  L.  T.  168  ;  11  Cox,  C.  C.  607. 

A.,  B.,  C.  and  D.  were  indicted  together.  After 
plea,  and  before  they  were  given  in  charge  to  the. 
]ury,  the  court,  allowed  C.  to  be  removed  from 
the  dock,  and  examined  as  a  witness  against  his 
associates.   Reg.  v.  Gerber,  T.  &  M.  647. 

Where  two  prisoners  are  jointly  indicted  for  a 
felony  and  plead  not  guilty,  but  only  one  is 
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given  in  charge  to  the  jury,  the  other  is  an  ad- 
missible witness,  although  bis  plea  of  not  guilty 
remains  on  the  record  undisposed  of.  Tri«*ffr 
T.  Reff.,  7  B.  &  S.  490;  35  L.  J.,  M.  C.  161  ; 
L.  R.  1  a  B.  390 ;  12  Jar.  (NJS.)  661 ;  14 
li.  T.  S67  i  14  W.  R.  695  ;  10  Cox,  0. 0. 337— Ex. 
Ch. 

On  an  indictment  of  three  persons  jointly  for 
publishing  blasphemous  libeu,  one  yras  tried 
separately : — Held,  that  the  defendant,  thus 
tried  first  and  separately,  was  entitled  to  call 
the  other  defendants  as  witnesses  on  his  behalf, 
thoogh  they  conld  not  be  called  as  witnesses  for 
the  proeecQtioQ  withoat  toUng  a  Terdict  of  ac- 
quittal Against  them,  the  trial  being  separate. 
The  observations  of  Cockbum,  C.  J.,  in  Reg.  v. 
Wiiuor,  held  not  applicable,  as  there  the  f  eUow- 

Srisoner  was  called  for  the  crown.   Stg.  v. 
tradlaugh,  16  Cox,  C.  C.  217. 
When  two  are  indicted  and  tried  together,  one 
is  not  a  competent  witness  for  the  ouier.  Beg. 
y.  Pame,  41  L.  J.,  H.  C.  65  ;  L.  B.  1  0.  0.  349  ; 
28  L.  T.  41 ;  20  W.  B.  890  ;  12  Cox,  C.  C.  118. 

 One  Pleading  Onilty.] — A.  and  B.  being 

indicted  for  stealing,  and  0.  for  receiving,  B. 
pleaded  guilty,  and  was  tendered  as  a  witness 
i^ohut  A.  and  C.  He  was  objected  to  by  the 
connsol  for  the  prisoners,  as  inadmissible : — 
Held,  an  admissible  witness  at  common  law. 
Reg.  V.  Hinhi,  1  Den.  0.  C.  84;  2  Car.  k.  E.  462; 
S.  P.,  Reg.  V.  Xing,  1  Cox,  C.  C.  232 ;  Beg.  t. 
WUliamt,  1  Cox,  C.  C.  289  ;  B^.  t.  Gallagher, 
13  Cox,  0.  C.  61. 

A.  and  B.  were  jointly  charged  in  the  same  in- 
dictment with  breaking  into  a  house  and  stealing 
goods.  A.  pleaded  guilty,  and  B.  pleaded  not 
j^lty,  and  was  tried.  A.'s  plea  of  guilty  was 
recorded,  but  no  sentence  hod  been  passed  on 
him.  B.  wished  to  call  A.  as  a  witness  for  him  : 
— Held,  that  he  might  do  so.  Reg,  v.  George, 
<3ar.  &  M.  111. 

A  prisoner  who  pleads  guilty  to  an  indictment, 
and  who  has  been  previously  convicted  of  felony, 
is  a  competent  witness  against  other  prisoners 
charged  in  the  same  indictment.  Beg.  v.  Drury, 
3  Car.  is  K,  190.  S.  P.,  Beg.  v.  Arundel,  4  Cox, 
€.  0.  360. 

Where  one  prisoner  pleads  guilty,  semble,  he 
ought  to  be  sentenced  before  he  is  c^ed  as  a 
witness  for  another  prisoner  jointly  indicted  with 
him.   Reg.  v.  Jaokeon,  6  Cox,  C.  C.  526. 

—  Corroboratian — AeoompUoe.]  —  One  pri- 
soner who  has  pleaded  guilty  will  not  be  allowed 
to  be  called  as  a  witness  against  aaodier,  until 
the  judge  has  heard  the  evidence  necesnuy  to 
corroborate  that  of  an  accomplice.  Beg.  v. 
£parh$,  1  F.  &  F.  388. 

 Aeqnittal  «f  Ou.] — Where  a  prisoner 

jointly  indicted  with  others  has  by  the  direction 
•of  the  court  been  acquitted,  he  may  be  examined 
as  a  witness  for  the  prosecation.  Beg.  v.  O'DiH' 
jteU,  7  Cox,  C.  0.  887. 

PliMUwr  Sentaiwed  to  Deatlk]  —  A  convict 
under  sentence  of  death  is  in^ipable  of  being 
called  88  B  witnesB.  Bm.  t.  Webb,  11  Cox,  C. 
C.  188. 

Hmband  and  Witt — In  what  Cafes.] — In  all 
<aaes  of  personal  injuries  committed  by  the 
husband  or  wife  against  each  other,  the  Injnred 
'party  is  an  admissible  witness  against  the  other. 


Rex  V.  Jagger,  I  East,  P.  O.  465.  S.  Bgg.  t, 
Pearee,  9  Car.  &  P.  667. 

On  a  chai^  of  abduction,  the  wife  is  a  witness 
aa  well  for  as  against  her  husband,  although  she 
has  cohabited  with  him  from  the  day  m  the 
marriage.  Bex  v.  Perrv.  3  Bon,  O.  &  M.  66& 
669. 

A  wife  is  not  a  competent  witness  against  her 
husband,  charged  under  the  Vagrant  Act  (5  Geo. 
4,  c.  83,  8.  3),  with  neglecting  to  maintain  her, 
whereby  she  became  chargeable  to  the  parish. 
Reekie  v.  Wood,  5  B.  &  S.  364  ;  34  L.  J.,  M.  C.  16  ; 
11  Jur.  (H.S.)  201 ;  11  L.  T.  449  ;  13  W.  B.  164  ; 
10  Cox,  C.  0.  68. 

A  reputed  first  wife,  on  a  charge  of  bigamy, 
cannot  give  evidence  in  favour  of  her  snppoeed 
first  husband.  Beg.  v.  Peat,  2  Lewin,  C.  0.  111. 

Quaere,  whether  a  woman  who  has  gone  through 
the  ceremony  of  marriage  with  a  man  can  be 
allowed  to  prove  the  invalidity  at  the  marriage, 
and  that  she  is  not  his  wife.  .Ba7.T.i^,2Lewin, 
0.  C.  288. 

The  offence  of  feloniously  causing  grievous 
bodily  harm,  where  the  person  all^^ed  to  have 
been  injured  is  a  child  under  sixt«^,  is  not  an 
"  offence  involving  bodily  injury  to  a  child  under 
sixteen,"  within  the  meaning  the  Prevention 
of  Cruelty  to  Children  Act,  1894,  and  in  Buch  a 
case  the  prisoner  and  his  or  her  wife  or  husband 
are  not  competent  witneases.  Beg.  t.  Boberta, 
18  Cox,  C.  C.  530. 

S.,  a  wife,  was  licensed  to  sell  liqnors,  and  her 
husband  told  the  constable  that  ne  took  some 
spirits  away  to  B.'s  house,  where  they  were  raflSol 
for  and  then  were  consumed,  and  he  brought 
back  the  proceeds,  and  put  the  money  in  S.'s 
room,  and  she  duly  received  it.  The  justices 
having  convicted  S.  of  selling  at  B.'s  house,  not 
being  licensed  to  do  so  : — Held,  that  as  S.  being 
a  competent  witness,  did  not  contradict  the  hus- 
band's account,  there  was  some  evidaice  to  sup- 
port the  conviction.  Se^ar    WhUe,  48  J.  P.  436. 

 Statement  of  Wife  in  presence  of  Hus- 
band.] —  Upon  the  trial  of  a  prisoner  for 
feloniously  receiving  stolen  property,  a  list  of 
the  stolen  articles  which  the  prisoner,  who  was  a 
marine  store  dealer,  had  bought,  was  received  in 
evidence,  In  order  to  show  that  he  had  bought  at 
an  under  value.  The  circumstances  under  which 
the  list  was  written  were  as  follows  : — ^A  police- 
constable  asked  the  prisoner  to  consider  when 
he  had  bought  the  stolen  property,  to  which 
the  prisoner  replied  that  his  wife  should  make 
out  a  list  of  it,  and  on  the  next  day  the  prisoner's 
wife,  in  her  husband's  presence,  handed  to 
another  constable  the  list  tendered  in  evidence 
saying  in  her  husband's  hearing, "  This  is  a  list  of 
what  we  bought,  and  what  we  gave  for  them." 
The  question  reserved  was  whether  such  list  was 
properly  admitted  in  evidence : — ^Held,  by  the 
court,  that  the  list  was  clearly  admissible  in 
evidence.  Beg.  v.  Mallory,  53  L.  J.,  M.  C.  134  ; 
18  Q.  B.  D.  33 ;  60  L.  T.  429  ;  32  W.  B.  731  ; 
15  Cox,  C.  C.  466  ;  48  J.  P.  487—0.  O.  B. 

 Hoi*  CohaUtatini.] — A  woman  cobabit< 

ing  with  tiie  prisoner  and  passing  as  his  wife,  is 
a  competent  witnen  fcff  him.  Beg.  t.  Temngt 
2  Cox,  O.  O.  291. 

 Wife  of  Person  Conviotsd— Ji^t  Offenoe.l 

— A.  being  tried  for  sheep  stealing,  it  was  proposed 
to  call  the  vrife  of  B.  to  more  that  A.  koSl  B.  had 
jointly  stolen  the  sheep,  B.  having  been  convicted 
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of  it  at  thepTeTfoosqnarter  seeaions  Held,  that 
ehe  was  a  competent  witness.  Mfg.  v.  WiUiamt, 
8  Car.  ft  F.  2S4. 

 Wife  or  Sniband  not  Indiotod.]— On  an 

indictment  for  larceny  the  wife  of  a  receiver  who 
is  not  indicted  cannot  be  compelled  to  give  her 
evidence  against  the  prisoner.  Sex  t.  Att,  Car. 
O.L.66. 

The  prisonerwas  indicted  for  obtaining  money 
from  the  trastees  of  a  savings  bank,  by  falsely 
pretending  that  a  docnment  produced  by  the 
wife  of  D.  had  been  filled  np  by  D/s  authority  ; 
and  in  another  count  for  conRpiring  with  the 
wife  of  D.  to  cheat  the  bank.  D.'s  wife  presented 
the  docmnent,  which  had  been  fraudulently  filled 
np  at  the  instance  of  the  prisoner,  and  obtained 
tbo  money,  and  afterwards  eloped  with  the 
prisoner.  D.'s  evidence  was  necessary  to  show 
that  he  had  given  no  authority,  but  it  was 
objected  to  on  the  ground  that  it  implicated  his 
wife : — Held,  that  D.'s  evidence  was  admissible, 
as  the  wife  was  not  charged  apon  the  indictment. 
Jleg.  V.  Salliday,  Bell,  C.  C.  257  ;  29  L.  J.,  M.  C. 
148  ;  6  Jar.  (k.s.)  &14  ;  8  L.  T.  264  ;  8  W.  B.  423 ; 
8  Ceo,  C.  0.  298. 

 Joint  Indiotmant-l — Upon  the  trial  of  a 

married  woman,  jointly  with  another  person,  for 
larceny  of  the  property  of  her  husband,  the  hns- 
buid  was  called  as  a  witness  against  his  wife : — 
^Id,  that  the  evidence  of  the  husband  was  im- 
pioperiy  received,  and  that  the  conviction  which 
blia  taken  place  founded  upon  it  was  bad  as 
against  both  prisoners.  Reg.  v.  Srittleton,  63 
L.  J.,  M.  C.  83  ;  12  Q.  B.  D.  266  ;  5U  L.  T.  276  ; 
82  W.  R.  463  :  15  Cox,  0.  C.  431 ;  48  J.  P.  295. 
—0.  C.  R. 

The  wife  of  one  of  several  persons  on  their  trial 
at  the  same  time  on  a  joint  indictment  cannot  be 
called  as  a  witness  for  or  against  any  of  them, 
notwithstanding  that  the  indictment  contains 
more  counts  than  one  respectively  charging  dis- 
tinct  offences.  Rtg.  v.  Thomp4on.  41  L.  J.,  M.  C. 
112 ;  L.  R.  1  C.  C.  377  ;  26  L.  T.  667  ;  20  W.  R. 
728  ;  12  Cox,  C.  C.  202. 

On  an  indictment  against  the  wife  of  W.  S. 
and  others,  for  a  conspiracy  in  procuring  W.  S. 
to  marry,  W.  S.  is  not  a  competent  witness  for 
the  prosecution.    Mex  v.  Serjeant,  R.  ft  M.  362. 

The  wife  of  one  of  sevcr^  prisonen  is  inad- 
missible as  a  witness.  Sex  v.  Hood,  1  M.  C.  C, 
281.  8.  P.,     ar  V.  1  M.  C.  C.  289.  Contra, 

Seg.  V.  Moore,  \  Cox,  C.  C.  59  ;  S^.  v.  SaHleU, 
ICox,  C.  C.  105. 

Even  to  prove  an  alibi  by  the  other.  Seg.  v. 
Sentlow,  2  Cox,  C.  C.  230. 

The  vife  of  one  defendant  cannot  be  called  on 
behalf  of  a  oo-defcndant,  thong^  the  parties 
appear  and  defend  separately.  Rex  r.  ioelur, 
5  £sp.  107. 

A.  ft  B.  were  indicted  for  barglai?  and  steal- 
ing. A  part  of  the  stolen  proper^  wasfonnd  in 
the  honse  of  each  of  th^  i—atHa,  that  the  wife 
of  A.  was  a  competent  witness  to  prove  that  she 
took  to  B.*8  house  the  stolen  property  that  was 
fonnd  there.  Seg.  v.  SUU,  1  Car.  ft  K.  494. 

Where  several  defendants  were  indicted  for 
conspiring  to  carry  away  a  girl  under  the  age 
of  sixteen  from  her  father's  custody  and  to  caose 
her  to  marry  one  of  the  defendants : — Held,  that 
MBoming  the  girl  to  be  at  the  time  the  lawful 
wife  of  one  of  the  defendants,  she  was  a  com- 
petent witness  for  the  prosecution.  Sess  t. 
Waktsfield,  2  Lewin,  C.  C.  278. 


Where  two  persons  are  jointly  indicted  and 
one  pleads  guilty,  the  wife  of  the  latter  isadmis- 
sible  as  a  witness  against  the  other.  Seg.  v. 
7!%<nffjwro.  3  F,  ft  F.  884. 

 Xarriaga  Invalid.]  —  One  of  two  pri- 
soners had  married  his  deceased  wife's  sister  : — 
Held,  that  she  was  a  competent  witness  against 
him  npon  his  trial.  Seg.  v.  Touna,  5  Cox,  C. 
C.296 

A  witness  for  the  prosecution  was  examined 
on  the  part  of  the  prisoners  on  the  voir  dire,  and 
deposed  that  she  was  married  to  one  of  them  : 
— Held,  that  she  might  be  further  examined 
on  the  voir  dire,  on  the  part  ot  the  prosecu- 
tion, to  prove  that  the  same  prisoner  had  been 
previously  married  to  her  sister.  The  witness 
stated,  on  such  further  examination,  that  she 
and  her  sister,  who  was  seven  years  older  than 
herself,  had  always  lived  together  with  their 

r'.ntB,  and  that  she  always  believed  her  to 
her  sister :— Held,  sufficient  jnoof  of  the  ze- 
lationship.  Ih, 

Bsaf  and  Dumb.]— A  witness  though  deaf  and 
dumb,  may  be  sworn  and  give  evidence  on  ao 
indictment  for  felnv,  if  int^gence  can  be  con- 
veyed to,  and  received  by  him,  by  means  of  signs 
and  tokens.  Rem  v.  Sutton,  1  Leach,  C.  C.  408. 
S.  P.,  Sew  V.  Jones,  1  Leach,  C.  C.  452,  n. 

The  testimony  of  a  deaf  and  dumb  person,  who 
although  intelligent  and  capable  of  communi- 
cating and  receiving  information  by  signs,  yet 
cannot  be  made  to  understand  the  nature  of  an 
oath,  is  not  adminiUe.  Seg.  t.  (ySriem,  I  Cox, 
C.  C.  186. 

7.  HODB  OF  QlTIHO  AND  PRACTICE  AT  TBIAU 

a,  Oompellinff  Attendanoe. 

Payment  of  Xzpenies  Befased.] — Where  a  wit- 
ness was  subpcsnaed  by  a  defendant  indicted 
for  a  conspiracy,  and  before  he  was  examinol 
requested  to  have  his  expenses  paid,  and  stated 
that  no  money  was  paid  to  him  at  the  time  he 
was  served,  he  was  obliged  to  give  evidence, 
although  the  defendant  ref  nsed  to  pay  such  ex- 
penses, and  although  the  indictment  was  removed 
by  certiorari,  and  came  down  for  trial  at  the 
assizes  as  a  dvll  zecoid.  Sem  t.  Cbehe,  1  Car.  ft 
P.  322. 

AttMluunt  bur  not  Obeying  Sobpcena.] — A 

subpcena  may  be  issued  from  the  crown  office, 
requiring  a  witness  to  attend  at  the  assizes  in 
the  country,  to  give  evidence  in  support  of  an 
intended  prosecution  for  a  felony ;  and  the  court 
will  grant  an  attachment  against  him  for  not 
ottendii^  in  obedience  to  the  subpoena.  Seai  t. 
iItfl;,8TermBep.686;  6  B.  B.  478. 

Fanon  present  may  be  Called  thongh  net 
Babpcenaed.] — In  a  criminal  case,  a  person,  who 
is  present  in  court,  when  called  as  a  witness,  is 
bound  to  be  sworn  and  to  give  his  evidence,  al- 
though he  has  not  been  subpoenaed.  Bex  v. 
^;<T,  4  Car.  ft  P.  218.  BlackbMmv.^r- 
greave,  2  Lewin,  C.  0. 259. 

At  wTuX  Court.] — ^Where  a  witness  is  bound 
over  to  appear  at  the  "  next  assiMs  and  general 
gaol  delivery  **  tliat  means  the  oidinaiy  aasiiea 
and  general  gaol  delivery,  and  does  not  amily  to 
a  special  commission  of  gaol  deliTeiT.  Meg.  T. 
Walker,  1  Cox,  C.  C.  11. 
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b.  Admlnisterlnff  Oatb  or  Affirmation. 

Affirmation — Inquiry  ai  to.] — It  is  the  duty 
of  a  jutlge,  before  permitting  a  witness  to  affiim 
nnder  s.  1  oC  the  Oaths  Act,  188S,  to  inquire 
into  his  ground  of  Direction  to  being  swoni,  and 
to  ascertein  whether  he  objects  because  be  has  no 
reliftious  belief,  or  because  the  taking  of  an  oath 
is  contrary  to  his  reliKiouB  belief .  Jtc^.  v.  Moure, 
fil  L.  J.,  M.  0.  80  ;  66  L.  T.  125  ;  40  W.  R.  304 ; 
17  Cox,  0.  C.  4S8  ;  fiS  J.  P.  345—0.  0.  R. 

 AdmiiiibiU^— Tia«  for  taUo^  Oljeo- 

tion.] — Upon  a  criminal  trial  an  objection  to  the 
admissibititj  of  the  evidence  of  a  witness  per- 
mitted to  affirm  without  having  been  so  questioned 
is  not  taken  too  late  although  talcen  after  ver- 
dict lb. 

WitnoH  must  be  Sworn  when  Affirmation 

not  Allowod.] — No  one  can  give  evidence  in  a 
court  of  justice  without  being  sworn,  unless  he 
belongs  to  one  of  the  classes  for  whom  special 
provisionhasbeenmadeby thelegislature,  Maden 
V.  Catanaoh,  7  H.  &  N,  3li0  ;  31  L.  J.,  Ex.  118 ;  7 
Jur.  (N.8.)  1107  ;  6  L.  T.  288  ;  10  W.  R.  112. 

WitnoH — How  Sworn.] — A  Scotch  covenanter 
may  give  evidence  in  a  criminal  prosecution,  on 
being  sworn  according  to  the  custom  of  his  sect, 
without  kissing  the  book.  Jleie  y.  MUdrone  1 
Leach,  C.  C.  412  ;  3  R.  R.  708. 

So  a  Mahometan  may  be  sworn  on  the  Koran 
in  a  prosecution  for  a  capital  offence.  Seai  v. 
Morgan,  1  Leach,  C.  C.  54. 

Mode  of  swearing  Chinese  witnesses.  Reg.  v, 
^rehman.  Oar.  k  M.  248. 

A  Chinese,  who  ia  sworn  according  to  a  form 
which  is  obligatory  upon  his  conscience,  is  agood 
witness  in  a  court  of  law.  Jb, 

Who  nuiy  bo  Sworn.] — ^A  negro,  who  was 
called  as  a  witness,  stated,  before  he  was  sworn, 
that  he  was  a  Christian,  and  had  been  baptised  : 
— Held,  that  he  ought  to  be  sworn,  and  that  no 
farther  questions  could  be  asked  him  before  he 
was  (0.   Beg.  t.  Serta,  2  Car.  &  K.  63. 

A  witness  cannot  be  sworn  to  give  evidence 
unless  he  has  a  religious  belief.  Madea  v.  Gita- 
naeh,  7  H.  &  N.  360  ;  81  L.  J.,  Ex.  118  ;  7  Jur. 
(N.B.)  1107  ;  6  L.  T.  288  ;  10  W.  R.  112. 

In  the  taM  of  Inikilti.]— An  infiint  cannot, 
nnder  any  circumstances,  be  admitted  to  give 
evidence,  except  upon  oath.  Jten  T.  Powell,  1 
Leach,  C.  C.  110. 

In  cases  of  carnal  knowledge  of  children,  the 
Infant  witness,  though  under  seven  years  of  age, 
if  apprised  of  the  nature  of  an  oath,  must  be 
sworn.  Bern  v.  Bratier,  1  hesxth,  C.  C.  199 ;  1 
East,  P.  0.  44S. 

Before  a  child  is  examined  as  a  witness,  the 

i'udge  must  be  satisfied  that  the  child  feels  the 
linding  obligation  of  an  oath  for  a  general 
course  of  religions  education  ;  and  the  effect  of 
the  oath  on  the  conscience  of  the  child  should 
arise  from  religiODs  feelings  ot  a  permanent 
character  and  not  fnnn  instruction  recently 
ccanmnnicated  for  ibepurpoaeBirf  the  trial.  Sea 
T.  Williaw,  7  Car.  &  P.  320. 

 Postponing  Trial  to  Instmot  WitDus  as 

to  Oath.] — Where  a  bill  for  rape  on  a  child  under 
the  age  of  ten  has  been  ignored  by  the  grand 
jury,  in  consequence  of  ti^e  judge  refusing  to 


allow  the  child  to  be  sworn  as  a  witness,  on  the 
ground  of  her  want  of  knowledge  of  the  obliga- 
tion of  an  oath,  the  prisoner  was  ordered  to  be 
detained  in  custody  until  the  child  could  be 
properly  instructed.  B^.  v.  Saylit,  4  Cox, 
C.  C.  23. 

A  person  who  has  no  notion  of  eternity,  or  of 

a  future  state  of  rewards  and  punishments,  can- 
not be  examined  as  a  witness,  out  the  trial  may 
be  postponed  until  the  witness  is  instructed  in 
the  nature  of  this  obligation.  Bex  y.  WhiU,  1 
Leach,  C.  C.  430. 

In  a  case  of  carnally  knowing  and  abusing  a 
girl  under  ten  years  ot  age,  it  appeared  on  an 
application  on  the  part  of  the  prosecution  to  post- 
pone the  trial,  that  the  girl  was  only  six  years- 
old,  and  by  reason  of  her  age  quite  incompetent, 
to  take  an  oath  : — Held,  that  the  trial  ought  not . 
to  be  postponed  in  order  that  the  child  might  be  ■ 
instructed  as  to  the  nature  of  an  oath  ;  but  that  . 
there  might  be  cases  ot  children  of  more  matured 
intellect,  e.g.  of  ten  or  twelve  years  old,  who  . 
might  be  from  neglected  education  incapable  of  " 
being  sworn,  in  which  such  a  postponement  . 
might  be  proper.   Beg.  v.  MehoUu,  2  Car.  &  K.. 
246  i  2  Cox,  C.  C.  136, 

WitnoM  by  WiUko  not  8wonL}--If  on  an^ 

indictment  for  felony,  after  the  jury  has  . 
delivered  a  verdict  of  guilty,  it  is  discovered  that 
one  of  the  witnesses  for  the  prosecution  has  given 
his  evidence  without  having  been  previously 
sworn  ;  the  proper  coarse  to  pursue  is  to  direct 
the  jury  to  recomsider  the  case,  dismissing  from 
their  minds  tiie  evidence  of  that  particolar  - 
witness.   Beg.  v.  James,  6  Cox,  C.  C.  6. 

By  whom  Witnossei  Sworn.] — ^Witnesses  are  - 
sworn  by  the  court  through  the  instrumentality 
of  some  of  its  officers,  and  it  is  not  material 
whether  the  oath  is  administered  by  the  cHer  or  - 
clerk  of  the  peace,  so  that  it  ia  done  in  open 
court.   Beg.  t.  Tm,  Dears.  C.  0.  429  ;  24  L 
M.  C.  62 ;  8  W.  R.  178, 

0.  Ordering  to  Leave  Court. 

Bight  to  Order.]— It  is  ahnoet  a  matter  of 
right  for  a  party  to  have  a  witness  go  out  of 
court  while  a  l^al  .argument  is  going  on  as  to 
his  evidence.   Beg.  v.  Murphy,  8  Car.  &  P.  297. 

DitobedioMO  to  Order— SffMt  of] — Where  » 
witness  for  a  prosecution  remains  in  court  after 
an  order  for  the  witnesses  to  withdraw,  the  ju^e 
may  still  allow  him  to  be  examined,  subject  to 
observations  on  his  conduct  for  dimh^ying  the 
order.   Beso  v.  CoUey,  M.  Jc  M.  329. 

The  witnesses  had  been  ordered  out  of  court, 
bat  the  attorney  remained  in  court ; — Held,  that 
he  could  not  be  examined  as  a  vritness.  Beat  t. 
Webb,  3  Stark.  L.  of  Ev.  1733. 

On  a  trial  for  arson,  a  witness  for  the  prisoner 
had  left  the  court,  on  on  order  being  given  for 
the  witnesses  to  go  out  of  court;  but  he  had 
afterwards  come  into  court  again,  and  heard  a 
part  of  the  evidence:  he  was  allowed  to  be 
examined.   Bern  t.  Btovm,  4  Car.  k  P.  688,  n. 

But  on  the  trial  of  an  indictment  for  perjury, 
all  the  witnesses  were  orderal  out  of  court. 
After  this  order  a  witness  for  the  prosecution 
remained  in  court :  the  judge  would  not  aUow 
him  to  be  exfl mined.  Mem  t.  Wylde,  6  Car.  t  P. 
380. 


Digitized  [^"^TOOQIc 


1868 


CBIMINAL  LAW— JSruimcA 


1861 


d.  OalUnv  WitneuSB  on  Back  at  &tdlot- 

ment. 

Dnty  of  ProaMintion.] — Connsel  for  the  proee- 
cntion  is  not  bound  to  call  all  the  witnesses  on 
the  \axik.  of  an  indictment.  He  may  use  his  own 
discretion,  bat  must  have  the  witnesses  in 
attendance.  If  the  prisoner  wishes  to  have  a 
vritness  called,  when  not  called  for  the  prosecn- 
tion,  the  witness  becomes  his  witness,  and  the 
Ooonsel  for  the  prosecution  will  have  the  right  to 
reply.  Seg.Y.  (kutidy,\'e.  B.  P^Aj^. 

T.  WoodKead,  2  Car.  &  K.  620. 

Where  there  are  witnesses  on  the  baclc  of  the 
indiotmrat  who  have  not  been  called,  the  prisoner 
nuqr  insist  on  their  being  pat  into  the  box  as 
the  witnesses  for  the  crown,  in  order  that  they 
may  be  cross-examined  in  his  behalf.  M^.  t. 
VarUy,  2  Cox,  C.  C.  191. 

It  is,  in  general,  a  matter  entirely  within  the 
discretion  of  connsel  for  the  proeecntion,  whether 
all  the  witnesses  at  the  bacK  of  the  bill  should 
!be  called  on  behalf  of  the  crown  or  not ;  and 
.-although  the  judge  has  the  power  to  interfere,  he 
■will  only  exercise  it  in  extreme  cases.  Beg.  v. 
Mioardi,9  Cox,  C.  C.  82.  8.  P.,  Btg.y.  Thomj^ 
.tan,  13  Cox,  C.  C.  181. 

Althongfa  the  counsel  in  a  proBecotion  for 
<elony  is  not  bound  to  call  eveiy  witness  whose 
name  is  on  the  back  of  the  indictment ;  yet  the 
jadge  may  do  so,  to  allow  the  prisoner's  counsel 
an  opportunity  of  cross-examining  them.  Bea 
T.  Simmondt,  \  Oar.  &  P.  84. 

If  coansel  for  the  prosecution  oalls  a  witness 
whose  name  is  on  the  back  of  the  Indictment,  but 
does  not  examine  him,  and  such  witness  is 
examined  by  the  prisoner's  coansel,  any  question 
put  by  the  proeecntor's  counsel  after  this  must  be 
-  considered  as  a  re-examination,  and  therefore  the 
prosecntor'B  connsel  cannot  ask  anything  that 
.  does  not  arise  out  of  the  previous  examination  by 
the  prisoner's  connsel.  Ilex  t.  Bei^miy  4  Car.  ft 
F.  220.   See  Jtex     Sarrit,  7  Car.  k  P.  681. 

Though  the  counsel  for  the  proeecnticHi  may 
content  himself  with  putting  into  the  box  a 
witness  whose  name  is  on  the  bock  of  the  bill, 
without  asking  him  any  questions  on  the  part  of 
the  proeecntion  ;  yet  it  is  better  that  he  should 
~  be  examined,  wheUier  his  evidence  Is  favonrable 
to  the  prosecution  or  not,  as  the  only  object  of 
-the  investigation  is  to  discover  the  troth.  Stg. 
V.  Bull,  9  Car.  tc  P.  S2. 

If  the  counsel  for  the  prosecution  declines  to 
•call  a  witiiess  whose  name  is  on  the  back  of 
the  indictment,  it  is  in  the  discreticHi  of  the  judge 
«rho  tries  the  case,  whether  the  witness  shall  or 
■hall  not  be  called,  for  the  prisoner's  counsel  to 
examine  him  before  the  prisoner  is  called  on  for 
his  defence.   Hsx  v.  £oale,  6  Car.  &  P.  186. 

If  the  witness  is  so  called,  the  judge  will  allow 
the  examination  of  the  witness  to  assume  the 
shape  of  a  cross-examination,  bat  wilt  not  allow 
the  prisoner's  counsel  to  call  any  witnesses  to 
contradict  him.  lb. 

The  calling  of  a  witness,  whose  name  is  on  the 
tjeck  of  t^e  indictment  for  the  other  side,  to 
cross-examine  him,  is  by  no  means  of  coursa  It 
is  discretionary,  even  in  felony,  but  it  is  a  dis- 
cretion always  exercised.  M^.  t.  Vineent,  9  Car. 
ft  P.  91. 

Calling  WitneMtti  not  in  Depositioas.]  — 

Material  evidence  may  be  given  against  a 
prisoner  on  his  trial  in  addition  to  what  appears 
from  the  depositions  to  have  been  given  against 


him  before  the  magistrates.  Beg.  t.  WardtiOu. 

ft  K.  759. 

If  at  the  trial  it  is  proposed  to  call  witneasea 
who  were  not  examined  before  the  magistrates, 
the  prosecution  should  give  notice  to  the  prisoner 
of  their  names  and  the  substance  of  what  they 
are  expected  to  prove.  Reg.  v.  SHginam,  10 
Cox,  0.  C.  652.  See  Meg.  v.  Coniufr,  1  Cox,  C.  C. 
233. 

A  witness  whose  evidence  is  relevant  may  be 
called  by  the  prosecution,  although  he  has  not 
been  before  the  magistrates,  and  although  his 
name  and  the  substance  of  his  evidence  have  not 
been  given  to  the  prisoner  or  to  his  attorney. 
Jleg.  V.  Oreeatlade,  11  Cox,  0.  C.  412. 

Deftadont  not  entitled  to  Haniei  and  Ad- 
dresses.] — The  court  has  no  power  to  oblige  a 
prosecutor  to  give  to  a  defendant  the  additions 
and  places  of  residence  of  witnesses  named  on 
the  back  of  an  indictment.  Seg.  v.  Gordon, 
2  D.  (N.8.)  417;  12  L.  J.,  M.  0.  84;  6  Jur. 
996. 

A  prisoner  indicted  for  felony  is  not  entitled  to 
a  list  of  the  names  and  addresses  of  the  witnesses 
on  the  back  of  the  indictment,  but  he  will  be 
'  allowed  to  inspect  the  indictment  for  the  parpose 
of  seeing  the  names  of  such  witnesses.  Jteg.  v. 
Laeey,  3  Cox,  C.  0.  517. 

Kill  Frins  Keoord.] — ^Where  an  indictment 
is  tried  at  nisi  prius,  the  nisi  prius  record  does 
not  shew  what  names  were  on  the  bock  of  the 
indictment.  Sex  t.  SetUK,  6  Car.  ft  P.  201. 

e.  Bxamlalnv  and  Pro— -Bxamintng'  Wl^ 

DflMM. 

When  Conrt  calls  Witnsfls.]— The  coort  re- 
fused, on  the  application  of  the  prisoner's  coansel. 
to  call  a  witness  who  had  been  examined  before 
the  coroner,  but  had  not  been  called  by  the  pro- 
secution. Ay.  T.  Wiggine,  10  Cox,  C.  C  662. 
See  also  eate*  ante,  coL  1863. 

Calling  Witneaaea  after  Claaa  of  Case.] — After 
the  cases  for  the  prosecation  and  prisoner  are 
closed,  the  judge  will  not,  at  the  snggestion  dt. 
the  coansel  for  the  prosecation,  examine  a 
witness  not  before  called.  Ay.  t.  Sdynet,  1  F. 
ft  F.  666. 

Where  after  the  close  of  the  case  for  the  prcse- 
cution  a  defect  in  the  case  is  pointed  out  by  the 
defence,  the  judge  is  at  liberty  to  pot  what 
questions  he  likes  to  the  witnesses  to  answer  the 
objection.   Sex  t.  Sennant,  B.  ft  K.  136. 

ConTsrsations  to  Explain  Condnot.] — Conva- 
sations  in  the  absence  of  the  prisoner,  that 
explain  a  man's  conduct  are  admissible,  and  there- 
fore where  directions  were  given  by  one  witness 
to  another,  which  directions  were  necessary 
to  explain  tiie  latter's  conduct,  the  terms  of  these 
directions  are  admissible  from  either  or  both  the 
witnesses.   Seg.  v.  GandJUld.  8  Cox,  C.  C.  43. 

Hearsay — Bamour  no  Eridenoe  of  Know- 
ledge.]— Evidence  of  A.  that  B.  had  told  him 
that  C.  had  committed  an  offence,  isinadmiaBUe 
as  any  evidence  whatever  of  the  knowledge  of 

B.  as  to  the  fact  of  C.  having  committed  the 
offence  ;  and  it  is  therefore  inadmissible  as  evi- 
dence of  an  offence,  disclosed  by  a  baokrupt  in 
his  examination  in  bankruptcy,  having  been  dis- 
I  closed  previously  to  such  examination,  so  as  to 
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disentitle  the  bankrupt  to  the  protection  of  the 
proviso  to  8.  85  of  the  24  &  25  Vict.  c.  96.  Evi- 
dence of  the  fact  of  a  romour  ia  no  evidence  of 
i'ae  knowledge  of  a  particular  individual,  and  ia 
not  within  any  of  the  exceptions  to  the  rule 
which  excludes  the  reception  of  hearsay  evidence. 
Beg.  T.  Gunnell,  65  L.  T.  786  ;  16  Ckix,  C.  C.  IM ; 
61  J.  P.  279— C.  C.  K. 

Admie  WitttHt — Crou-Examination.] — The 

situation  in  which  a  witness  stands  towards 
either  party,  does  not  give  the  party  calling  the 
witness  a  righc  to  crosa-examine  him  unless  the 
witness's  evidence  be  of  such  a  nature  as  to  make 
it  appear  that  the  witness  is  an  unwilling  one. 
Beg.  V.  Ball,  8  Oar.  &  P.  745.  8.  P.,  Beg.  v.  C/tap- 
man,  8  Car.  ft  P.  658. 

Trial  on  Admiuionf.] — A  jadge  will  not  allow 
a  criminal  case  upon  the  crown  side  of  the 
assizes  to  be  tried  on  admissions,  unless  they  are 
made  at  the  trial  by  the  defendant  or  his  counsel. 
Beg.  v.  l^ornhill,  8  Car.  &  P.  674. 

Fritoner  not  understanding  English.] — On 

the  trial  of  a  prisoner  who  did  not  understand 
Englif^,  the  evidence  of  such  witness  was  com- 
pleted before  any  portion  was  interpreted ;  it 
was  then  read  over  to  him  by  the  jiidge.  Beg. 
T.  Yteuado,  6  Cox,  C.  C.  886. 

Beoond  Trial— Eridanos  givaa  at  lint]— A 

prisoner  for  felony  was  tried,  but  the  jury  was 
discharged,  owing  to  being  unable  to  agree.  On 
being  put  on  trial  before  a  second  jury,  the 
judge,  at  the  prisoner's  request,  instead  of  having 
the  witnesses  examined,  simply  called  and 
swore  them,  and  read  over  his  notes,  allowing 
liberty  to  examine  and  cross-examine  each  wit- 
ness thereafter : — Held,  that  this  was  an  irre- 
gular practice,  whether  the  prisoner  assented  to 
It  or  not.  Att.-Gen.  (New  South  Walet)  v. 
BeHrand,  4  Moore,  P.  0.  (n.s.)  460  ;  S6  L.  J., 
P.  C.  51  ;  L.  R.  1  P.  C.  520  ;  16  L.  T.  752  ;  16 
W.  R.  9  ;  10  Cox,  C.  0.  618. 

Where  there  are  two  prosecutions  ^inst  the 
same  person  for  felony,  the  evidence  at  the  first 
trial  cannot,  even  by  consent,  be  taken  as  given 
in  the  second  trial,  but  the  witnesses  may  be  re- 
sworn in  the  second  case,  and  their  evidence 
read  over  to  them  from  tlic  judge's  notes,  Bex 
V.  Fotter,  7  Car.  k.  P.  495. 

Xridam  fiw  BefNiM.]— -Where  a  witness  for 

the  prosecution  has  given  an  account  of  what 
was  said  by  the  defendant,  and  a  witness  for  the 
defence  is  called  to  give  a  different  account,  the 
latter  witness  shouM  first  be  asked  to  give  his 
voBion  of  the  matter,  and  may  then  be  asked 
whether  his  account  or  that  of  the  prosecution 
is  the  correct  <me.  Beg.  v.  .fWieU,  3  Cox,  C.  C. 
291. 

Eefrsshing  ICemoiy  ot  Witnesses.]  —  The 

prisoner  was  a  timekeq>er,  and  C.  was  pay  clerk, 
in  employmoit  ta  a  ctdlieiy  company.  It 
was  the  duty  of  the  prisoner  every  fortnight  to 
give  a  list  of  the  days  worked  by  the  workmen 
to  a  clerk  who  entered  the  days  and  the  wages 
due  in  respect  of  them  in  a  time  book.  At  pay 
time  it  was  the  duty  of  the  prisoner  to  read  out 
from  the  time  book  the  number  of  days  worked 
by  each  workman  to  C,  who  paid  the  wi^ 
accordingly.  And  C.  saw  the  entries  in  the  time 
'  book  while  the  prisoner  was  reading  them  out. 
Upon  the  trial  of  an  indictment  charging  the 


prisoner  with  obtaining  money  1^  falso  pr& 
tenccs Held,  that  C.  might  refresh  his  memory 
by  referring  to  the  entries  in  the  time  book  it 
order  to  prove  the  sums  paid  by  him  to  workmen. . 
Reg.  V.  Langton,  46  L.  J.,  M.  C.  136  ;  2  Q.  B.  D. 
296  ;  SB  L.  T.  527  ;  13  Cox,  C.  C.  345. 

A  person  used  to  report  matters  within  two . 
hours  of  their  ooconence  to  a  police  inspector 
who  took  down  Uie  report  from  dictation  but 
not  in  the  very  words  used.  The  documents 
were  either  read  over  by  or  to  the  witness,  and 
were  all  signed  by  him  :— -Held,  admissible  foi 
the  purpose  of  refreshing  his  memoiy.  Beg.  v. 
MuUim,  a  Cox,  C.  C.  626. 

CroH-ExaminatioB— Witnasssi  tax  Friweoa- 

tion.] — A  witness  for  the  crown  cannot,  in  cross- 
examination,  be  compelled  to  state  through 
what  channel  he  made  a  disclosure  to  govern- 
ment, either  immediately  or  mediately.  Bex  v. 
Wat»o»,  2  Stark.  116. 

A  witness  for  the  proseoation  in  felony  may  be 
asked  in  cross-examination  whether  he  has  not 
stated  certain  facts  before  the  grand  yxrj,  and 
the  witness  is  bound  to  answer  that  qnestion. 
Reg.  v.  Oibton,  Car.  &  M.  672. 

A  witness  cannot  be  asked  on  cross-examina- 
tion whether,  when  he  was  examined  before  the-, 
nugistrate,  he  recollected  such  and  such  a  {wrti-  - 
cular  fact.   Reg.  v.  yeuOon,  4  Cos,  0.  C.  262. 

Upon  an  indictment  for  murder,  a  sergeant  in- 
the  police,  after  stating  in  cross-examinationi 
thnt  he  attended  a  debating  society  where 
political  subjects  were  discussed,  by  the  direction 
of  the  commissioners  of  police,  for  the  purpose  of 
noticing  and  reporting,  and  that  be  went  in. 
private  clothes,  was  a^ted  if  he  was  a  spy : — 
Held,  that  the  question  could  not  be  put,  as  it 
required  the  witness  to  draw  an  inference  from 
facts ;  but  that  he  might  be  asked  under  what 
directions,  and  for  what  purpose  he  went,  and 
what  he  did  when  there.  Beg.  v.  Bernard,  1 
F.  tL  F.  240. 

It  a  paper  is  put  into  a  witness'  hands  on.t 
cross-examination,  the  opposite  party  has  only  a 
right  to  examine  the  paper  if  anything  comes  of 
the  questions  asked.   Beg.  v.  Duneombe,  8  Car. 
P.  369. 

On  a  witness  for  the  prosecution  being  re- 
called, the  prisoner's  counsel  has  a  right  to  cioss- 
examine  offiiii.   Bete  v.  Watton,  6       ft  P.  663. 

■  ■  ftisoner  giving  evidenee  on  his  own 

behalf.] — A  prisoner  on  his  trial  for  an  offence 
in  which  he  may  aud  docs  give  evidence,  may  be 
cross-examined  to  the  same  extent  as  any  crther 
witness.  Beg.  v.  Gawthnp,  69  J.  P.  377. 

 Joint  Indiotmant — Ineriminatiag  Xvi- 

denoa.] — 'Where  two  are  jointly  indicted,  and  a 
witness  called  by  one  of  them  gives  evidence  in- 
criminating the  other,  the  latter  has  a  right  by 
himself  or  his  counsel  to  cross-examine  that 
witness  and  to  reply.  Beg.  v.  BtirdeU,  Dears. 
C.  C.  481  ;  S  0.  L.  B.  440  ;  24  L.  J.,  M.  C.  63;  1 
Jur.  (^A)  119  ;  3  W.  R.  246 ;  6  Cox,  C.  C.  468. 
S.P.,  Beg.  V.  Wbodi,  6  Cox,  C.  0.  224. 

Be-examiBation.]  —  Evidence  of  a  distinct 
felony  may  be  given  in  re-examination  where  it 
will  serve  to  explain  an  apparently  contra- 
dictory  fact  eUcitea  by  cross-examination.  B^. 
Y.  Chamber$,  3  Cox,  C.  C.  92. 

Belmttliig  Case  in  Beply— Witness  CoKtnu 
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dieted.] — In  a  trinl  for  murder,  a  witness  who 
swore  he  identified  the  prisoner  as  one  of  the 
persons  who  committed  the  munler,  was  cross- 
examined  on  behalf  of  the  prittoncr,  as  to  an 
alleged  cOBTersation  which  he  had  shortly  after 
the  commission  of  the  crime,  in  which  he  was 
alleged  to  have  stated  that  the  prisoner  was  not 
the  guilty  party.  The  witness  denied  that  he 
mode  such  a  statement,  and  the  prisoner,  as  a 
substantial  part  o£  his  defence,  produced  A.  and 
B.,  who  were  present  at  the  allege<l  conversation, 
to  contradict  the  witness.  At  the  close  of  the 
prisoner's  case  the  prosecution  were  allowed  to 
examine  C.  and  D.,  who  were  present  at  the 
alleged  conversation,  to  corroborate  the  state- 
ment of  the  witness  and  contra<lict  A.  and  B. 
Jieg.  V.  }nelan,  8  L.  R.  Ir.  814 ;  14  Cox,  C.  C. 
■695. 

A  witness  who  ft:ave  evidence  to  identify  the 
prisoner  as  one  of  the  petsons  who  committed 
the  murder,  had  a  conversation  with  E.,  a  police 
•constable,  shortly  after  the  commission  of  the 
■crime.  E.,  who  was  examined  on  behalf  of  the 
prisoner,  deposed  that  the  witness  stated  to  him 
that  he  could  not  recognise  any  of  the  murderers, 
as  they  were  maskc<t.  On  cross-examination,  £. 
said  that  he  had  made  a  report  to  his  snperior 
officers  of  this  statement  of  the  witness.  The 
crown  were  not  allowed  to  examine  E.'s  superior 
-ofScers  for  the  puqMJse  of  contradicting  him  as 
to  the  fact  of  his  having  made  such  a  report  to 
them.  lb. 

On  the  second  trial  of  an  indictment  for  pcr- 
jniy,  fresh  witnesses  for  the  defence  were  called 
to  prove  focts  confirming  the  prisoner's  alleged 
false  statement,  A  witn&<»  called  by  the  prose- 
cutor to  contradict  a  fact  deposed  to  by  them 
was  allowed  to  prove  that  in  the  former  trial  a 
particular  question  was  put  to  him  on  his  cross- 
examination  the  prisoner's  counsel,  in  order 
to  show  that  at  that  time  the  prisoner's  counsel 
had  notice  of  the  testimony  now  given,  but  did 
not  venture  to  call  the  witnesses.  JZtw.  v.  Cot/le, 
7  Cox,  0.  C.  74. 

£videnoe as  to  Credit—What  Admiisible.]— In 

order  to  impeach  the  character  of  a  witness  for 
veracity,  witnesses  may  be  called  to  prove  that 
his  general  reputation  is  such  that  they  would 
not  believe  him  upon  oath.  Jleg.  v.  JVmum,  36 
L.  J..  M.  C.  69  ;  L.  R.  1  C.  C.  70  ;  16  L.  T.  864  ; 
15  W.  B.  795  ;  10  Cox,  C.  C.  453. 

It  is  not  essential  that  witnesses,  who  state 
that  they  would  not  believe  another  perw>n  on 
hlS'OaAh,  should  liavc  over  heard  such  person 
five  evidence  upon  oath  ;  as  the  real  question 
is,  whether  the  witnesses  have  such  a  know- 
ledge of  the  person's  character  and  conduct 
f  8  enables  them  conscientiously  to  say  that  it  is 
impossible  to  place  any  reliance  on  any  statement 
that  such  person  may  make.  Mete  v.  Sitpham, 
4  Car.  ft  P.  392. 

Where  in  an  indictment  for  rape  a  witness  to 
whom  the  prosecutrix  had  nuufe  a  statement 
shortly  after  the  commission  of  the  alleged 
offence,  being  asked  on  fUt)68-exaniination  as  to 
the  particulars  of  such  statement  gave  an  answer 
which  was  different  from  that  which  the  prose- 
cnting  counsel  was  instmcted  she  had  made : — 
Held,  that  it  was  competent  for  the  counsel  for 
the  prosecution  in  re-examination,  to  ask  the 
witness  whether  she  had  not  at  other  times  made 
a  different  statement,  and  one  Inconsistent  with 
her  present  testimony,  to  certain  persons  named ; 
uid  also  to  call  such  persons  to  give  evidence 


of  the  statements  so  made  to  them,  under  28  k 
29  Vict,  c  18,  B.  8.  Mrg.  T.  LiUle,  16  Cox,  C.  C. 
319. 

The  sole  witness  to  the  commission  of  an 
offence  having  sworn  that  she  did  not  know 
the  prisoner  at  the  time,  evidence  was  ad- 
mitted for  the  defence  that  she  had  in  foct 
known  bim  for  years.  Reg,  v.  Detmi*,  3  F.  iSc 
F.  502. 

A  witness  for  the  prosecution  having  denied  on 
cross-examination  that  he  had  hadaqnarrel  with 
the  prisoner,  and  had  threatened  to  be  revenged 
on  bim,  evidence  in  contradiction  was  allowed  to 
be  given.  Rrx  v.  Ynwin  (2  Camp.  633)  followed. 
Jt^.  T.  SAato,  16  Cox,  C.  0.  dOS. 

 Bsbnttinff  Bvidenee  of  ProseentioB  bj 

I<etters  not  ProT«d  to  hsTS  been  Bseaived  1^ 

thsm.] — A  schoolmaster  was  charged  with  ia- 
ilccently  assnulting  a  female  pupiL  Letters 
relating  to  the  charge  written  by  one  of  the 
scholars  who  was  examined  as  a  vitness  for  the 
prosecution,  may,  on  her  denial  of  the  hand- 
writing, be  pmved  and  giv«i  in  evidence  on  the 
part  of  the  defendant  for  the  purpose  of  affecting 
the  witness's  credit,  and  showing  the  capacity  of 
the  scholars  to  conspire  to  make  a  false  charge 
against  him,  although  the  prosecutrix  is  not 
proved  to  have  received  the  letters,  or  bad  any 
knowIc<1ge  of  their  contents.  Jteg.v.  JfeGava- 
ran,  6  Cox,  C.  C.  64. 

 Collateral  Hattsr.] — A  witness  for  the 

defence  professed  his  inability  to  understand 
English  and  was  sworn  and  his  evidence  inter- 
preted ;  he  denied  in  cross-examination  that  he 
had  spoken  to  two  persons  then  present  in 
English,  their  evidence  being  collateral  was  held 
inadmissible.  Jlrg.  v.  Burke,  8  Cox,  C.  C.  44. 
See  Ihy.  v.  CraehneU,  10  Cox,  0.  C.  40&  Rem 
V.  Watton,  2  Stark.  149. 

 Proof  of  PrsTions  Convletion.] — A  party 

to  a  catise  who  gives  evidence  in  support  of  his 
ca^e  may  be  cross-examined  as  towliethcrbobas 
been  ever  convicted  of  a  felony  or  misdemeanor, 
and  if  he  denies  or  refuses  to  answerit,  the  oppo- 
site  party  may  prove  such  conviction  under  s.  2.i 
of  the  Common  Law  Procedure  Act,  1864  (17  & 
18  Vict.  c.  125),  although  the  fact  of  such  con- 
viction be  altogether  irrelevant  to  the  matter  in 
issue  in  the  cause.  Ward  t.  SiitJiM,  49  L.  J., 
C.  P.  696  ;  43  L.  T.  252. 

Eflbot  of  KineoeptloB  at,  at  TUaL]— In  a 

criminal  trial,  if  any  evidence  not  legally  ad- 
missible against  the  prisoner  is  left  to  the  jury, 
and  they  find  him  guilty,  the  conviction  is  bad  ; 
and  this  notwithstanding  that  there  was  other 
evidence  before  them  propcrljy  admitted,  and 
sufficient  to  warrant  a  conviction.  Rea.  v. 
Giinm,  66  L.  J.,  U.  C.  49  ;  18  Q.  &  D.  6S7 ;  66 
L.  T.  367  ;  36  W.  B.  411 ;  16  Cox,  G.  0. 181 ;  51 
J.  P.  742— C.  0.  B.  See  Reg.  y.  SrUtlettm, 
ante,  col.  1859. 

Semble,  where  a  judge  who  tries  a  case 
reserves  for  the  opinion  of  the  court  the  question 
whether  evidence  was  improperly  admitted,  and 
the  court  comes  to  the  conclusion  that  it  was 
not  legally  admissible,  the  court  cannot  affiim 
the  conviction  even  though  it  is  of  opinion  that 
there  was  sufficient  other  evidence  to  support  it, 
and  that  the  prisoner  was  in  fact  rightly  con- 
victed.   Makitt  V.  Att.'GeH.  for  Xtw  SarUh 
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Wales,  6S  L.  J..  P.  C.  41  ;  [1894]  A.  C.  S7  ;  6  B. 
S7S  ;  69  L.  T.  778 ;  17  Oox,  0.  C.  704 ;  68  J.  P. 
148. 

f.  Bridence  to  Oharaotar. 

Obtaiaed  in  CroH-Ezamlnatioii — Proof  of  Pre- 
vioas  ConTiotion.] — If  ^prisoner's  counsel  elicits, 
by  his  cross-eziunioation  of  the  witnesses  for  the 
prosecution,  a  statement  that  the.  prisoner  has 
borne  a  good  character,  evidence  may  be  Riven 
of  a  previous  conviction,  just  the  same  as  i£  wit- 
nesses to  character  had  been  cnlled  OQ  his  behalf. 
Mfff.  V.  Oadhury,  8  Car.  &  P.  676. 

On  s  trial  for  a  felony  after  a  previou'i  con- 
viction, if  the  prisoner's  counsel  obtaioB  evidence 
of  good  character  on  cross-examination,  this  en* 
titles  the  prosecutor  to  go  into  evidence  of  the 
previous  conviction  before  the  jury  finds  a  verdict 
on  the  new  charge,  the  same  as  if  the  prisoner 
had  obtained  evidence  of  good  character  by 
calling  a  witne^.  Iteg.  v,  Shrimpton,  3  Car,  &  K. 
373  ;  T.  4  M.  628 ;  2  Den.  C.  C.  819 ;  21  L.  J., 
M.  0.  37  ;  6  Cox,  0.  0.  387. 

Bebutting  Evidenoe  for  Defmee.] — If  evidence 
of  good  character  is  given  on  behalf  of  a  prisoner, 
evidence  of  bad  character  may  be  given  in  reply. 
Me^.  V.  Rowton,  L.  fc  C.  620  ;  34  L.  J.,  M.  C.  57  ; 
11  Jur.  (N.S.)  325  ;  11  L.  T.  743  ;  13  W.  B.  430  ; 
10  Cox,  C.  C.  25.  B.  P.,  Reg,  t.  Hughe*,  1  Cox, 
€.  C.  44.  Contra,  Reg.  v.  Burt,  5  Cox,  C.  C. 
284. 

What  Evidenee  Admiiaible.] — The  evidence 
must  be  confined  to  the  prisoner's  general  repu- 
tation ;  and  the  individoal  opinion  of  the  witness 
as  to  his  disposiUon  foonded  npon  his  own  ex- 
perience and  obeervatiOD,  is  inadmissible.  Reg. 
V.  Rowton,  supra. 

Evidence  of  particular  facta  cannot  be  given 
Vpon  the.question  of  character.  lb. 

Evidence  of  character  must  be  evidence  of 
general  reputation  only,  and  a  witness's  indivi- 
dnal  opinion  respecting  the  character  and  dis- 
position of  the  prisoner,  with  reference  to  the 
charge,  ia  inadmissible.  lb. 

A  man  was  indicted  for  an  indecent  assault, 
and  upon  the  trial  called  witnesses,  who  gave  him 
A  good  character  as  a  moral  and  well-conducted 
man.  A  witness  was  then  called  by  the  prose- 
cution, who  was  asked,  "  What  is  the  prisoner's 
general  character  for  decency  and  morality?" 
and  in  answer  said,  "  I  know  nothing  of  the 
neighbourhood's  opinion,  because  I  was  only  a 
tx)y  at  school  when  I  knew  him  ;  but  my  own 
opinion,  and  the  opinion  of  my  brothers,  who 
were  also  papils  of  his,  is,  that  his  character  is 
that  of  a  man  capable  of  the  grossest  indecency 
and  the  most  flagrant  immorality "  : — ^Held, 
thai  the  answer  was  not  admissible  in  evi- 
dence, lb. 

TJpon  an  indictment  for  assaulting  a  peace 
officer  in  the  execution  of  his  duty,  where  the 
assault  was  committed  by  the  prisoner  in  resist- 
ing his  arrest  by  the  officer  on  acharge  of  felony, 
the  officer  cannot,  upon,  his  examination  in  chief, 
be  questioned  as  to  his  knowledge  of  the  prisoner's 
character  for  the  purpose  of  showing  that  he  had 
reasonable  cause  to  suspect  the  prisoner  of  having 
committed  the  felony  for  which  he  was  arrested. 
Reg.  v.  TaherjUld,  L.  &  C.  495  ;  34  L.  J.,  M.  C. 
20  ;  10  Jur.  (N.S.)  Uil ;  11  L.  T.  S8S  ;  18  W.  B. 
102  ;  10  Cox,  C.  a  1. 

The  proper  course  under  such  circumstances  is, 
to  ask  the  officer  generally  whether  he  had 


reason  to  suspect  the  prisoner,  leaving  the 
prisoner's  counsel  to  inquire  into  the  grounds  of 
suspicion,  if  he  thinks  fit  to  do  so,  Ih. 

On  the  trial  of  an  indictment  for  perjury  the 
witnesses  to  character  were  asked,  "  What  is  the 
character  of  the  defendant  for  veracity  and 
honour  ? " — and  "  Dt)  jou  consider  him  a  man 
likely  to  commit  perjury  1 "  Rojb  v.  Hemp,  5 
Car.  &  P.  408. 

Groas-examinii^  'WitneHM  to  Charaeter.]— 

lb  is  not  usual  to  cross-exunine  witnesses  to 
character  except  the  counsel  cross-examining  has 
sonic  distinct  charge  on  which  to  cross-examine 
them,   ii.-ar  v.  IludgkUt,  7  Car.  &  P.  298.  | 

A  witness  to  character  cannot  be  croes^ 
c»iminedas  to  circumstances  of  suspicion  against 
the  prisoner  which  occurred  npon  the  same  day 
as  the  alleged  offence  was  committed.  Reg,  T, 
Rogan,  1  Cox,  C.  C.  291. 

Time  fox.] — In  general,  witnesses  to  character 
cannot  be  examined  after  verdict  and  before 
sentence,  where  the  defendant  might  have 
examined  them  upon  the  trial  Reg.  v.  J/uUtM, 
3  Cox,  C.  C.  526. 

I  ff.  Bridenoe  of  IdanU^. 

Person  i^idnitvhom  Bill  Ignored.]— A  per- 
son jndict«i  with  others  for  an  offence,  nut 
against  whom  the  bill  has  been  thrown  out,  may, 
if  he  is  in  custody  at  the  time  of  the  trial  of  the 
others,  be  placed  at  the  bar  to  be  identified  ns 
one  who  was  in  their  company.  Rex  v.  J)eeriHg, 
5  Car.  &  P.  165. 

Form  of  QnoitiML]— A  witness,  called  to  prove 
that  be  had  seen  a  prisoner  at  a  particular  spot 
at  a  certain  time, added  that  he  had  since  seen  a 
number  of  men  in  gaol,  and  bad  pointed  out 
one : — field,  that  the  following  vna  a  proper 
form  of  question  to  pot  to  the  witnes8~*'Who 
did  you  point  him  out  as  being?"  Reg.  t. 
Maekburn,  6  Cox,  C.  G.  833. 

It  becoming  necessary,  on  the  part  of  the 
crown,  to  identify  three  other  prisoners,  charged 
in  the  same  indictment  with  the  party  tried  : — 
Held,  that  the  counsel  for  the  prosecution  might 
ask  in  the  most  direct  terms  whether  any  of  the 
prisoners  was  the  person  meant  by  the  witu^ 
Rest  V.  WaUan,  2  Stark.  116. 

8.  PRITILKOK  OF  WlTNIMES. 
a.  Tendency  to  Criminate. 

At  what  Stage  Privilege  Claimed.] — It  makea 

no  difference  in  the  right  of  the  witness  to  pro- 
tection, that  he  had  before  answered  in  part,  as 
he  is  entitled  to  claim  l^e  privilege  at  any  stage 
of  the  inquiry ;  and  no  answer  forced  from  him 
by  the  presiding  judge  (after  such  a  claim)  can 
be  afterwards  given  in  evidence  against  him, 
Reg.  T.  Garbat,  2  Car.  ft  K.  474;  1  Den.  C.  C. 
236  ;  2  Cox,  C.  C.  448. 

ftoMtian  annrered  without  objeetlon.]— If  a 

witness  does  not  object  to  answer  questions  that 
may  incriminate  him,  his  statement  is  voluntary 
and  may  be  given  in  evidence  against  him  on  a 
criminal  charge.  Reg.  v.  Stoggett,  Dears.  C.  C. 
666  ;  25  L.  J.,  M.  0.  93 ;  2  Jnr.  (H.8.)  764 ;  4 
W.  B.  487  ;  7  Cox,  C.  C.  1S9. 

SeftMl  to  Animr— Vim  Jutifled.]— If  » 
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iritness  claims  the  protection  of  the  conrt,  on  the 
groond  that  his  answer  woultl  tend  to  criminate 
himself,  and  there  appears  reasonable  ground  to 
believe  that  it  would  <lo  no,  he  is  not  compellable 
to  answer.   Seg.  t.  Oarbett,  supra. 

The  pereons  who  are  supposed  to  have  been  the 
seconds  at  a  duel  may  refuse  to  give  evidence  on 
the  trial  of  the  principals,  ifez  t.  England^  2 
Leach,  0.  0.  767. 

A  witness  who  has  received  a  pardon  is  not 
privileged  from  answering  qnestions,  the  replies 
to  which  may  criminate  him,  on  the  ground  that 
actions  for  penalties  under  the  Corrupt  f  mctices 
Prevention  Actarependingagainstbim,  Iteg.  v. 
Mnglake,  22  L.  T.  316.  Ruling  upheld  in  banco, 
22  L.  T.  335 ;  18  W.  H.  805  ;  11  Cox,  C.  C.  41)9. 

1  A  witness  is  not  only  not  bound  to  answer 
that  which  will  criminate  htm,  but  he  is  not 
bound  to  answer  anything  that  tends  to  criminate 
him.  In  a  prosecution  for  libel,  a  witness  is  not 
bound  to  answer  whether  he  has  written  a 
particular  paragraph  in  a  newspaper,  but  he 
must  answer  whether  he  knew  wnose  writing  it 
was,  but  he  ii  not  bonnd  to  name  t  he  person 
whose  writing  he  knew  it  to  be.  Rex  v.  Sluney, 
6  Car.*  P.  213. 

On  the  trial  of  an  information  for  bribery  at 
a  parliamentary  Section,  filed  1^  the  attomery- 
g^eral,  in  pursuance  of  a  resolution  of  the  House 
of  Commons,  a  person,  alleged  in  the  indictment 
to  have  been  bnbed,  was  called  as  a  witness ;  he 
refused  to  answer  any  question,  on  the  ground 
that  the  answer  would  tend  to  criminate  him. 
A  pardon  under  the  great  seal  was  then  handed 
to  the  witness,  but  be  stiU  refused  to  answer, 
upon  which  the  judge  compelled  him  to  answer, 
and  on  his  evidence  the  defendant  was  convicted : 
—Held,  that  the  pardon  took  away  the  privilege 
of  the  witness  so  far  as  any  risk  of  prosecution 
at  the  suit  of  the  crown  was  concerned ;  and  that, 
thov^h  the  witness  might  still  be  liable  to  an 
impeachment  by  the  House  of  Commons,  not- 
withstanding  the  pardon,  by  reason  of  the  12  ft; 
IS  WilL  8,0.  2,  yet  that  was  so  nnlikely  to  happen 
that  the  witness  could  not  be  said  to  be  in  any 
real  danger,  and  he  was  therefore  rightly  com- 
pelled to  answer.   Reg.  V.  Boyet,  1  B.  &  S.  311 ; 

2  F.  &  F.  167;  SO  L.  J.,  Q.  B.  301 ;  7  Jnr.  (N-S.) 
1168;  6  L.  T.  147;  9  W.  B.  690;  9  Cox,  C.  C. 
83, 

To  entitle  a  witness  to  the  privil^^  of  not  an- 
swering a  question  as  tending  to  criminate  him, 
the  court  must  see,  from  the  circumstances  of  the 
case  and.  the  nature  of  the  evidence  which  the 
witness  is  colled  to  give,  that  there  is  reasonable 
ground  to  apprehend  diuiger  to  the  witness  from 
his  bdng  compelled  to  answer.  It  the  fact  of 
the  witness  being  in  danger  is  once  made  to 
appear,  great  latitude  should  be  allowed  to  him 
in  judging  of  the  effect  of  any  particular  question. 
The  danger  to  be  apprehended  must  be  real  and 
appreciable,  with  leterence  to  the  ordinary  opera- 
tum  (A  law,  in  the  ordinary  course  of  things,  and 
not  a  danger  of  an  imaginary  character,  having 
reference  to  some  boidj  possible  contingency. 
Ih. 

L.  being  called  as  a  witness  on  the  trial  of  a 
criminal  information  against  E.  was  compelled 
to  answer,  notwithstanding  his  objection  that 
nicb  answer  wonld  tend  to  criminate  him  in 
certain  acticnis  for  penalties,  imdcr  the  Corrupt 
Practices  Acts,  whidi  were  then  pending  against 
him : — Held,  that  it  was  immaterial  to  inquire 
whether  be  was  or  was  not  compelled  to  answer, 
«s  such  iKueconld  not  affect  a  party  In  thecanse. 


fl^.  v.  JTMiyZflfe,  18  W.  E.  806  ;  22L.T.3S5;  11 
Cor,  C.  C.  499. 

WitneH*!  Ennwledfs  of  Law  pranuned.]— The 

witness's  knowledge  of  the  law  enabling  nim  to 
decline  to  answer  criminating  questions  most  be 
presumed  on  the  maxim  Ignorantia  juris  noD 
exonsat.  ilw.  v.  9  Uoore,  P.  C.  (N.8.)  463  ; 
42  L.  J.,  P.  a  46 ;  L.  B.  4  F.  a  699;  39  L.  T. 
HI;  21  W.R.663;  12  Cox,  C.  0.  657. 

The  11  ft  12  Vict.  c.  42,  s.  18,  requiring  magis- 
trates to  caution  the  accused  with  respect  to 
statements  he  may  make  in  answer  to  the  charge, 
is  not  applicable  to  witnesses  asked  qnestions 
tending  to  criminate  them.  lb. 

Privilege  li  that  ef  WitiUH.l— The  privily 
of  refusing  to  answer  is  that  of  the  witness  alone. 
Beg.  V.  £/nglake,  supra.  B.  P.,  Boyle  r.  Wuemam, 
10£x.647  ;  3  C.  L.  R.  482;  24  L.  J^Ex.160;. 
I  Jar.  (NA)  116 ;  S  W.  B.  206. 

Conniel  nipporting  Claim.] — If  a  witneie 

objects  to  answer  questions  on  the  groond  that 
they  tend  to  criminate  him,  counsel  cannot 
argue  in  support  of  the  witness's  objection.  Il^r 
v.^<£«y,l  M.&Bob.94.  B.F.,  TTumatv. Xtwtmt. 
M.  ft  li.  48,  n. 
Compare  eatea  sob  tit.  Etxobnob. 

b.  Solicitor  and  Client. 

Solicitor— When  not  Betained.]— A  prisoner 
was  in  custody  on  a  charge  of  forgeiy,  and  was 
not  allowed  even  to  see  his  wife;  he  wrote  torn 
friend  "to  ask  Mr.  Q.,  or  some  other  solicitor, 
whether  the  punishment  was  the  same  wbetbev 
the  names  torged  were  those  of  real  or  fictitioiv 
persons."  Mr.  G-.  was  not  the  prisoner's  attorney, 
though  he  was  an  attorney : — Held,  that  this  was 
not  a  privileged  oommonicatiim.  Itex-v.  Bmoer-f 
6  Car.  ft  P.  863. 

The  wife  of  A.  went  to  B.,  an  attorney,  and 
prodnced  a  forged  will  to  him,  and  asked  him  to 
advance  money  to  A.  on  the  property  mentioned 
in  it.  B.  was  not  then  the  attorney  of  A.,  or  in 
any  way  acting  as  his  solicitor.  A-'a  wife  left 
the  forged  will  with  B.,  who  made  a  copy  of  it. 
A.  afterwards  called  on  B.,  who  told  all  that  had 
occnrred  and  returned  him  the  forged  will,  de- 
clining to  advance  any  money : — Held,  that  the 
conversation  between  A.'s  wife  and  B.  was  not  a 
privil^cd  communication  ;  and  that,  on  tlie 
trial  of  A.  for  forgery,  evidence  might  be  given 
of  it.  Reg.  t.  Farley,  2  Car.  ft  K.  313;  1  Den. 
0.  C.  197;  3  Cox,  C.  G.  82. 

 Wlien  Betained.]— Indictment  for  forg- 
ing the  will  of  W.  T.,  first,  with  intent  to  defraud 
the  heir-atrlaw  of  the  said  W.  T. ;  second,  with 
intent  to  defraud  some  person  or  persons  un- 
known. Qutere,  whether  (under  tne  circnm- 
stences)  a  valid  olqection  could  be  token  to  the 
win  being  prodnced  in  evidence  by  an  attorney, 
at  the  trial,  on  tlie  ground  of  its  being  a  privileged 
communication.  Reg.  v.  Tylney,  1  Den.  C.  C. 
319  ;  18  L.  J.,  M.  C.  36  ;  3  Cox,  C.  C. 
160. 

The  solicitor  of  a  bank  is  an  admissible  wit- 
ness against  the  directors,  of  transactions  of 
which  he  becune  cc^iunt  in  that  character, 
although  any  communications  to  or  by  him,  as 
their  attorney,  were  privileged.  R^.  v.  BmoH^ 
7Cox,C.C.442.  8.C.,tni\iium.Reg.Y.SidaiU. 
I  F.  ft  F.  213. 
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n.,  who  was  tried  for  forging  the  will  td  S.  J., 
had  seat  the  forged  will  to  his  attorn^,  Mr.  U., 
with  some  deeds  of  S.  J.,  ostensibly  for  the  pur- 
pose of  asking  his  advice,  bat  really  that  he 
might  find  the  will  and  act  on  it.  It  was  after- 
wards produced  by  Mr.  M.  before  the  magistrates, 
when  H.  was  cbainged  before  them  of  forging  it. 
At  the  trial  of  H.  for  the  foivery  Mr.  M.  was 
called  to  prodoce  the  will,  which  he  did,  without 
any  objection  being  taken.  The  officer  of  the 
coart  was  proceeding  to  read  it,  when  the 
prisoner's  counsel  objected  to  the  reading  of  it, 
as  being  privileged  in  the  hands  of  Mr.  M.  The 
judge  directed  it  to  be  read  in  evidence : — Held, 
that  it  was  properly  so  read,  it  not  having  been 
pat  into  the  hands  of  Mr.  M.  in  professional  con- 
'ndence,  even  if  that  would  have  made  a  differ- 
ence. ItM.y.  Sayward,  3  Car.lc  K.  234;  2Cox, 
C.  C.  23. 

A  prisoner  was  indicted  for  forcing  a  wiU. 
The  forged  instrument  had  been  given  by  the 
prisoner  to  his  attorney,  ostensibly  for  profes- 
sional porposes,  but,  In  the  opinion  of  the  judge, 
with  some  very  different  object.  On  objection 
that  it  was  a  privileged  communication,  and 
therefore  could  not  be  read: — Held,  invalid. 
Stg.  T.  JoHTi,  1  Den.  C.  C.  166. 

A.,  an  attorney,  was  employed  by  B.  as  his 
solicitor,  to  pat  out  money  upon  mortgage.  C. 
applied  to  A.  to  procure  him  the  advance  of 
money  on  mortgage,  and  to  act  as  his  solicitor 
in  procuring  it.  C.  stated  to  A.  that  he  was  the 
owner  of  cei-tain  freehold  lands,  and  produced  a 
forged  will  in  proof  of  his  tide,  which  he  placed 
in  the  hands  of  A.  B.  advanced  the  money,  A. 
acting  as  his  solicitor  by  preparing  the  mortgage 
deeds  :— Held,  that  on  the  trial  of  C.  for  utter- 
ing the  forged  will,  A.  was  bound  to  produce  the 
will  iind  aUo  to  give  evidence  of  what  C.  said  to 
htm  as  to  the  advance  of  the  money.  Beg.  v. 
Arery,  8  Car.  k  P.  696. 

A  solicitor  for  a  prisoner  is  boond  to  produce 
a  document,  when  the  prisoner  is  charged  with 
an  offence  in  resi>ect  of  such  docament.  Seg.  y. 
Srawn,  9  Cox,  C.  C.  281. 

The  rule  which  prohibits  an  attorney  who  has 
received  documents  from  a  client  in  a  profes- 
sional character  from  producing  them  in  evi. 
dence  against  that  client,  applies  to  documents 
which  arc  the  subject-matter  of  the  charge.  The 
rule  extends  to  cases  where  the  attorney  has  a 
lien  upon  the  documents.  Bey.  t.  BanJuiu,  S 
Cox,  C.  C  434. 

 latter  vxitten  by  BoUeitor  for  CU«&t.^— 

A  letter  written  by  a  solicitor  for  a  client  making 
a  claim  for  a  lost  parcel,  alleged  to  contain  valu- 
able articles,  is  not  inadmissible  on  the  ground 
of  privilege  in  a  criminal  case.  Bat  in  order  to 
make  a  client  criminally  responsible  for  a  letter 
written  b;  his  solicitor  it  must  be  shown  that 
the  letter  was  written  In  pursuance  of  the  in- 
structions of  the  client.  A  letter  by  a  solicitor 
written  "  in  consequence"  of  an  interview  with 
his  client  is  not  equivalent  to  a  lelter  written  by 
the  instructions  of  the  client,  and  is  not  admis* 
Bible  in  a  criminal  case  against  the  client.  Reg. 
7.  Downer,  43  L.  T.  445  i  14  Cox,  C.  C.  486  ;  4f 
J.  P.  62. 

 Letters  written  by  Olient  to  SoUeitor.]— 

The  real  prosecutrix  had  communications  with 
berattomey  in  reference  to  certain  dealings  with 
the  prisoner.  The  attorney  was  called  as  a  wit- 
ness for  the  prosecution : — Held,  that  the  letters 


written  by  the  client  to  her  attorney  could  not 
be  put  in  by  the  prisoner's  connseL   B^,  t. 

Leeerton,  11  Coi,  C.  C.  1S2. 

  Statements  made  to  Counsel.] — Held, 

that  the  prosecutrix  and  her  attorney  might  be 
cross-examined  in  reference  to  any  privileged 
communications  as  to  which  they  had  girea 
answers  to  questions  addressed  to  them  by  the 
counsel  for  the  prosecution,  but  not  in  respect 
to  such  matters  about  which  the  attorney  nad 
volunteered  information  unasked.  lb. 

  In  Freienco  of  Prisoner.] — Held,  also, 

that  matters  which  transpired  daring  inteiTiew» 
at  which  the  prisoner  was  present  ware  not  pri- 
vilcsed.  Ih. 

o.  In  other  Oases. 

Clergyman  or  Priest.] — ^A  Roman  Catholic 
priest,  called  as  a  witness,  is  bound  to  answer 
the  question  from  whom  he  received  the  property 
(a  watch)  alleged  to  be  stolen,  although  deli- 
vered to  him  by  a  party  in  connection  with  the 
confessional.   Jkeg.  v.  Hay,  2  F.  dt  F.  2. 

A  chaplain  who  in  his  spiritual  capacity  had 
frequent  conversations  with  the  prisoner  should 
not  be  allowed  to  give  evidence  of  them  at  the 
trial.  Beg.  t.  GiiMih  ^  Cos,  a  0.  319. 

Wif*  incriminating  Husband.] — On  an  indict- 
ment for  larceny  the  wife  of  a  receiver  who  ia 
not  indicted  cannot  be  compelled  to  gfra  evi- 
dence against  the  prisoner.   Mea  r.  Car. 

C.  L.  66. 

The  wife  of  a  person  who  has  been  committed 
for  trial  and  has  absconded  may  refuse  to  answer 
a  question  as  to  the  whereabouts  of  her  hnaband. 
Beg.  V.  JIatnp,  6  Cox,  C.  C.  167. 


9.  Aduissibilitt  of  Etidehob  or  otheb 
Offbncbs. 

Where  sereral  Offianees  so  oonueetod  as  to  fram 
one  nraniaetion.] — Where  several  felonies  are  so 
connected  together  ns  to  form  part  of  one  entire 
transaction,  evidence  of  them  all  may  be  giren 
in  order  to  prove  a  party  indicted  guilty  of  one. 
Rem  V.  Ellit,  6  B.  &  C.  146  ;  9  D.  &  B.  174  ;  5 
L.  J.  (O.B.)  M.C.I. 

Upon  a  trial  for  breaking  into  a  booking'Office 
of  a  railway  station,  evidence  was  admitted  that 
the  prisoners  had,  on  the  same  night,  broken  into 
three  other  booking-offices  belonging  to  three 
other  stations  on  the  same  railway,  the  four  cases 
being  all  mixed  np  together.  Jirg.  t.  Cbbden,  $ 
P.  &  F.  833. 

A  prosecutor  will  not  be  permitted  to  give  lik 
evidence  several  distinct  offences,  involving  dif- 
ferent transactions,  under  one  indictment.  Bern 
T.  Young,  R.  tc  B.  280,  n. 

But  several  attetuxB  connected  with  each  other 
may  be  so  given.  lb.  And  see  Bex  t.  TJumatf. 
2  Kast,  P.  C.  934. 

A  prisoner  was  indicted  for  night-poaching, 
and  it  was  proposed  to  show  tliat  on  the  occasion, 
in  question  one  of  the  prosecutor's  gamekeepers 
had  lost  his  coat,  and  tbat  It  was  found  in  tbe 
prisoner's  house.  There  was  another  indictment 
against  the  prisoner  for  stealing  the  coat : — Held, 
that  this  evidence  was  inadmissible,  unless  the 
prosecutor  consented  to  an  acquittal  on  the  in- 
(lictment  for  the  larcen;.  BexY,  WedwoodfA 
Car.  &  P.  647. 
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A.  and  B.  when  ri'Hng  in  a  gig  together,  were 
robbed  at  the  same  time,  A.  his  money,  B.  of 
liis  watch,  and  violence  used  towards  both. 
There  was  an  indictment  for  the  robbing  at  A. 
and  another  indictnicnt  for  the  rubbing  of  B. : — 
Held,  that  on  the  trial  of  the  first  imiictment. 
evidence  might  be  given  of  the  fact  of  the  loss  of 
the  watch  by  B.,  aii'l  that  it  was  found  on  one  j 
of  the  prisoners,  but  that  no  evidence  ought  to 
l)e  given  of  any  violence  offered  to  B.  by  the 
robbers.   Jtfx  v.  Hooaey,  7  Car.  kV.  Ull.  \ 

On  an  indictment  for  a  rape  on  a  child  under 
ten,  evidence  was  admitted  of  subsequent  per- 
petrations of  the  same  offence  on  different  days 
previous  to  complaint  to  the  mother,  it  appearing 
that  the  prisoner  had  threatened  the  child  on 
the  first  occasion  : — Held,  that  in  such  a  case  it 
was  virtnallj  one  coutinnoua  offence.  Meg.  v. 
Itearden,  4  F.  &  F.  76.  See  alto  eaaet  ante, 
col.  1555. 

Neither  npon  an  indictment  for  stealing  nor 
receiving  can  evidence  be  given  that  the  prisoner 
had  at  t£e  time,  or  pi-eviounly,  other  stolen  goods 
m  his  possession.  Jteij.  v.  Oddy,  T,  &  M.  61)3  ; 
2  Den.  C.  C.  2fi4  ;  2(1  L.  J.,  M.  C.  198  ;  15  Jur. 
:A7  ;  5  Cox,  C.  C.  210.  S-c  n»w  34  &  35  Vict.  c. 
112,  8.  19,  OB  to  evidence  of  other  cases  on  a 
charge  of  receiving. 

A  prisoner  was  indicted  for  stealing  three 
articles.  Having  taken  the  first  article,  he  re- 
turned inabont  two  minuter  and  took  the  second, 
and  then  returned  in  half  an  hour  and  took  the 
-third  : — Held,  that  the  Ia.st  taking  was  a  distinct 
felony,  and  could  not  be  given  in  evidence  with 
the  other  two  ;  but  that  the  interval  of  time 
between  the  first  and  second  taking  was  so  short 
that  they  mast  be  considered  as  parts  of  the 
same  transaction.  Iti-x  v.  Sirdteye,  4  Car.  &  P. 
386. 

Z.  was  indicted  for  feloniously  having  in  his 
possession  a  lithogmphic  stone,  on  which  was  en- 
graved a  portion  of  a  Dutch  coupon.  A  second 
lithographic  stone  was  found  in  his  lodgings,  in 
respect  of  which  another  indictment  had  been 
pr«terrcd  against  him  : — Held,  that  it  was  com- 
petent for  the  prosecntion  to  give  evidence  on 
the  trial  of  the  nrst  indictment  of  what  was  on 
the  second  stone.  Itrg.  v.  Sieigert,  10  Cox,  C.  C. 
565. 

A.  was  charged  with  having  conspired  with  J. 
and  others  unknown  to  raise  insurrectioiu  and 
obstruct  the  laws.   It  was  proved  that  A.  and 

J.  were  members  of  a  Cliarttiit  lodge,  and  that 
A.  and  J.  were  at  tlit;  house  of  the  latter  on  a 
certain  day,  on  the  evening  of  which  A.  directed 
the  people  assembled  at  the  house  of  J.  to  go  to 
the  racecourse  at  P..  whither  J.  and  other  per- 
sons had  gone : — Held,  on  the  trial  of  A.  that 
evidence  was  receivable  that  J.  bad  at  an  earlier 
part  of  the  day  directed  other  persons  to  go  to 
the  racecourse  ;  and  it  being  proved  that  J.  and 
an  armed  party  of  the  persons  assembled,  went 
from  the  New  Inn ; — Held,  that  evidence  might 
be  given  of  what  J.  said  at  the  New  Inn,  it  being 
all  one  transaction.  Jieg.  v.  Shellard,  9  Car.  k  K 
S77. 

An  indictment  contained  three  counts ;  the 
jury  found  the  prisoner  guilty  on  the  first  two 
and  not  guilty  on  the  third : — Held,  that  the 
jury  might,  in  finding  their  verdict,  take  into 
consideration  the  evidence  given  in  supjxirt  of 
any  one  of  the  charges,  though  they  had  ac- 
quitted the  prisoner  on  one  of  them.  2lt-g.  v. 
-  JStrphetu,  58  L.  T.  776  ;  16  C(^  C.  C.  387  ;  52  J. 
P.  823. 


Upon  the  trial  of  an  indictment  for  murder 
by  stabbing,  it  appeued  that  the  prisoocr  when 
arrested  alxntt  an  boor  after  the  alleged  crime, 

had  in  his  possession  a  blood-stained  knife  : — 
Held,  that  evidence  was  admissible  to  sbow  that 
the  prisoner  immediately  before  his  arrest  had 
stabbed  another  penon.   .Beg.  t.  Criekwter,  16 

Cox,  C.  C.  701. 

Xvidenee  of  res  gestw.] — The  false  denial  of 
the  husband  by  tbc  wife,  though  not  directly 

E roved  to  have  been  by  his  authority,  or  in  his 
caring,  to  custom  house  officers,  coming  to  his 
house  to  search  for  uncustomed  goods,  imme- 
d  lately  after  discovered  by  them  on  his  premises, 
is  admissible,  as  a  part  of  the  res  gests.  on  the 
trial  of  an  information  for  penalties  azainst  the' 
husband,  for  possessing  tbc  goods  with  a  gnilty 
knowledge.  AU.-Gen.  v.  Good,  H'Glel.  &  Y. 
286. 

See  alto  eaiee  ante,  coL  1524. 

WhoL  BrldMoa  •kom  Murtlur  Vdmj.^ 

Althoogh  evidence  offered  in  support  ot  an  in- 
dictment for  felony  may  be  proof  of  another 
felony,  that  circumstance  does  not  render  it 
inadmissible,  if  the  evidoicc  is  otherwise  receiv- 
able. Heg.  V.  AwkM,  2  Car.  &  K.  306;  2  Cox, 
C.  C.  243. 

It  is  no  objection  to  evidence  on  an  indict- 
ment for  felony,  that  it  also  goes  to  show  the 
prisoner  guilty  of  another  felony.  Jtex  v.  Jfitmr, 
2  Car.  k  P.  286.  Gontrd,  Jleg.  v.  Butler,  2  Cox, 
C.  C.  132. 

Evidence  of  another  felony  is  admissible, 
when  it  ia  necessary  to  establish  the  charge  on 
which  the  prisoner  is  being  tried.  Beg.  t.  May, 
1  Cox,  C.  C.  236. 

Evidence  ot  adisUnct  felony  may  be  given 
in  re-examination  where  it  will  serve  to  explain 
an  apparently  contradictory  fact  elicited  by 
cross-examination.  Beg.  v.  Chamben,  3  Cox, 
C.  C.  92. 

A  prisoner  was  to  be  tried  on  three  indict- 
ments: for  receiving  stolen  tin,  and  stealing 
iron,  and  for  receiving  stolen  brass,  A  constable 
went  with  a  search  warrant  to  search  the  pri- 
soner's premises  for  stolen  iron,  and,  having  read 
the  warrant  tn  the  prisoner,  the  latter  made  a 
statement: — Held,  on  the  trial  of  the  first  in- 
dictment, that  the  whole  ot  the  statement  was 
receivable,  although  part  of  it  related  to  the 
charge  respecting  the  iron.  Beg.  v.  Ma»t_field, 
Car.  &  M.  140. 

A.  was  indicted  for  stealing  a  shilling  which 
had  been  previously  marked  and  put  into  a  till, 
A  constable  found  the  shilling  in  bis  possession, 
and  asked  him  if  he  had  any  more  money  about 
him.  The  prisoner  produced  some  half-crowns, 
and  then  made  a  statement : — Held,  that  this 
statement  was  not  receivable,  on  the  grotmd 
that  it  related  to  another  and  distinct  felony. 
Beg.  V.  Butler,  2  Car.  &  K.  221. 

In  answer  to  an  alibi  set  up  on  a  trial  for 
felony,  the  prosccntor  may  show  the  circum- 
stances under  which  the  prisoner  was  seen  near 
the  spot  in  question ;  though  those  circum- 
stances involve  the  commission  of  another 
felony  by  him.  Beg.  r.  Briggt,  2  ]£.  &  Bob. 
199. 

.  .  Limit  of  Time.]— \Vherc  the  prosecution 

is  bound  by  statute  to  be  commenced  within 
three  months  oC  the  offence  charged,  evidence 
<  (A  similar  prior  offences  1^  the  priscmer  is  not 
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admissible  either  in  chief  or  to  rebtit  the  pri- 
soner's denial  of  those  prior  offences  on  cross- 
exaroiiuttioD.  Btg.  t.  Baekton,  18  Cox,  C.  C. 
635. 

To  Show  Onilty  Knovlodge  or  Intent.] — On 
an  indictment  for  forgery,  if  a  second  uttering 
is  made  the  snbject  of  a  distinct  Indictment,  it 
cannot  be  fciven  in  evidence  to  show  a  g-^ilty 
knowledge  in  a  former  uttering.   Hex  v.  Smith, 

3  Car.  &  P.  633.    And  tee  casct  ante,  col.  1303. 
Upon  nn  indictment  charging  A.  with  uttering 

a  forge<l  order  and  B.  as  accessory  before  the 
fact,  evidence  of  other  orders  of  the  same 
character  and  in  the  same  handwriting  having 
been  previously  uttered  by  some  person  unknown, 
is  not  admissible  against  either  prisoner,  although 
the  handwriting  was 'proved  to  be  that  of  the 
accessory.   R^g.  v.  Sullivan,  2  Cox,  C.  C.  80. 

The  prisoner  was  charged  with  uttering  a  bill 
of  exchange  purporting  to  be  drawn  by  M. : — 
Held,  that  statements  made  by  the  prisonor  with 
reference  to  M.  on  a  previous  occasion  when  he 
applied  to  get  a  bill  discounted  were  admissible. 
2tM.  V.  Nitbett,  6  Cox,  C.  C.  320. 

Having  a  large  quantity  of  counterfeit  coin  in 
possession,  many  of  each  sort  being  of  the  same 
date,  and  made  in  the  same  mould,  and  each 
piece  being  wrapped  in  a  separate  piece  of  paper, 
and  the  whole  distributed  in  different  pockets  of 
the  dress,  is  some  evidence  that  the  possessor 
knew  that  the  coin  was  counterfeit,  and  in- 
tended to  utter  it.  Reg.  v.  Jarruiy  Dears.  C.  C. 
662  :  25  L.  J.,  M.  C.  30 ;  1  Jar.  (ha)  1114  ;  4 
W.  B.  85  ;  7  Cox,  C.  C.  532. 

Possession  of  bad  mraiey  five  days  after,  may 
be  given  in  evidence  to  show  guilty  knowledge. 
Sfx  y.HarrUon,  2  Lewin,  C.  C.  118. 

Having  in  possession  a  large  quantity  of  base 
coin  is  evidence  of  having  procured  it  with  intent 
to  utter  it,  unless  there  are  other  circumstances 
to  induce  a  belief  that  the  defendant  was  the 
maker.   Mex  v.  Fuller,  B.  &  R.  308. 

On  an  indictment  for  uttering  counterfeit 
coin,  to  prove  a  guilty  knowledge,  evidence  may 
be  given  of  a  subsequent  uttering  by  the  prisoner 
of  counterfeit  coin  of  a  different  denomination 
to  that  mentioned  in  the  indictment.  The 
^fference  in  the  denomination  <^  the  coin  goes 
to  the  weight  of  evidence,  but  not  to  its  admissi- 
bility. Reg.  V.  Fortter,  Dears.  C.  C.  456  ;  3 
C.  L.  K.  681 ;  24  L.  J.,  M.  C.  134 ;  1  Jar.  (N.8.) 
407  ;  8  W.  R  411 ;  6  Cox,  C.  C.  621. 

On  an  indictment  for  conspiring  and  unlaw- 
fully meeting  for  the  purpose  of  exciting  discon- 
tent and  disaffection,  resolutions  passed  at  a 
former  meeting,  in  another  place,  and  at  which 
one  of  the  defendants  presided,  the  proposed 
object  of  which  meeting  was  to  fix  the  meeting 
mentioned  in  the  indictment,  are  admissible  to 
show  the  intention  of  such  defendant  in  assem- 
bling and  attending  the  meeting  in  question,  at 
which  he  also  presided.  Rex  v.  Hunt,  3  B.  &  Aid. 
S66  ;  23  R.  B.  486. 

If  persons  who  formed  part  ct  a  mob  obtain 
money  from  a  person  advising  him  to  give 
money  to  the  mob,  and  are  indicted  for  this  as  a 
robbery,  the  prosecutor,  to  show  that  this  was 
not  bonfi  fide  advice,  may  give  evidence  of 
demands  of  money  made  by  the  same  mob  at 
other  places,  before  or  afterwards  in  the  course 
of  the  same  day,  if  any  of  the  prisoners  were 
present  on  those  occasions.   Rsx  v.  Winkwortb, 

4  Oar.  t  P.  441. 

On  the  trial  ot  an  indictment  for  threatening 


to  accuse  the  prosecntor  of  an  infamous  crime 
with  intent  to  extort  money,  it  was  proved 
that  the  prisoner  had  gone  up  to  the  prosecutor 
and  said  to  him,  "  If  yon  do  not  give  me  a 
sovereign,  T  will  charge  you  with  an  indecent 
assanlt": — Held,  that  inasmuch  as,  if  the  jury 
believed  that  such  languf^  had  been  nsed  by 
the  prisoner,  the  intent,  was  manifest  evidence 
for  the  prosecQticm  tending  to  show  tiiat  tbo 
prisoner  had  made  a  similar  chai^ge  two  years 
before  ought  not  to  be  admitted.  Reg.  t. 
M-Dtmnell,  5  Cox,  C.  C.  153. 

On  the  trial  of  an  indictment  for  accusing  a 
person  ot  an  nnnataral  crime  with  intent  to 
extort  money — the  prisoner  being  a  soldier,  and 
the  accusation  having  been  made  while  be  was 
on  duty  as  sentry — evidence  of  declarations 
made  by  him  on  a  former  occasion,  on  coming 
off  guard,  that  he  bod  obtained  money  from  a 
gentleman  by  threatening  to  take  htm  to  the 
guard-bouse  and  accuse  him  of  an  unnatural 
crime,  is  admissible.  Beg.  t.  Cboptr,  A  Cox, 
C.  C.  647. 

It  cannot  be  shown  on  the  trial  of  an  indict- 
ment that  the  prisoner  has  a  general  disposition 
to  commit  the  same  kind  of  offence  as  that 
charged  against  him  ;  therefore  an  admission  by 
a  prisoner,  charged  with  an  infamous  crime,  that 
he  had  committed  the  same  offence  at  another 
time,  and  with  another  person,  and  that  he  bad 
a  tendency  to  such  practices,  was  rejected.  Reat 
V.  Cole,  Phil.  Evid.  170. 

In  cases  of  receiving  stolen  property,  tee  ante, 
col.  1424. 

Where  a  prisoner  was  indicted  in  one  count 
for  stealing  coal  from  the  mine  of  H.  J.  Q.,  and 
in  the  some  count  for  stealing  from  the  mines  of 
thirty  other  proprietors,  and  it  appeared  that  all 
the  coal  so  aUeged  to  have  Ijeen  stolen,  bad  been 
raised  at  one  shaft : — Held,  that  proof  of  such 
charges  might  be  relied  on,  in  order  to  show  a 
felonious  intent.  Rcg.y.  SUatdaU,  2  Cor.  &  E. 
766. 

On  an  Indictment  for  endeavouring  to  obtain 
an  advance  from  a  pawnbroker  upon  a  ring  by 
the  false  pretence  that  it  was  a  diamond  ring, 
evidence  was  admitted  that  two  days  before  the 
transaction  in  question  the  prisoner  had  obtained 
an  advance  from  a  pawnbroker  upon  a  ciiain 
which  be  represented  to  be  a  gcdd  chain,  but 
which  was  not  so,  and  endeavoured  to  obtain 
from  other  pavmbrokers  advances  upon  a  rin? 
which  be  represented  to  be  a  diamoml  ring,  but 
which  in  the  opinion  of  the  witnesses  was  not 
60.  This  ring  was  not  produced  : — Held,  that  the 
evidence  was  properly  admitted.  Reg.  v.  FraneU^ 
43  L.  J.,  M.  C.  if7 ;  L.  B.  2  0.  0. 128  ;  80  L.  T. 
503;  22  W.B.  663;  12  Cox,  0.  C.  612. 

A.  was  indicted  for  obtaining  a  specific  sum  of 
money  from  B.  by  false  pretences.  He  was  em- 
ployed by  his  master  to  take  orders,  but  not  to 
receive  moneys,  and  he  was  proved  to  have  ob- 
tained the  specific  sum  from  B.  by  representii^ 
that  he  was  anthorised  by  his  master  to  receive 
it.  Bvidence  of  his  having,  within  a  week  after- 
wards, obtained  another  sum  from  another  per- 
son by  a  similar  false  pretence,  such  obtaining 
not  being  mentioned  in  the  indictment  in  any 
way,  is  not  admissible  for  the  purpose  of  proving 
the  intent  when  he  committed  the  acts  charged 
in  the  indictment.  Reg.  v.  Holt,  Bell,  C.  C. 
280  ;  30  L.  J..  M.  C.  11 ;  6  Jur.  (n.s.)  1121  :  8 
L.  T.  310  ;  9  W.  It.  74  ;  8  Cox,  C.  C.  411. 

C,  was  indicted  in  four  counts  for  obtaining 
money  by  false  pretences.  It  was  shown  that 
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oe  had  imwtod  an  adTCrtisanent  ia  a  news- 
paper contaEning  statements  found  to  be  Colse, 
an  address  and  "Trial  Paper  and  Instructions, 
It."  Six  envelopes  were  found  in  his  possession, 
each  directed  to  the  address  given  and  containing 
an  answer  to  the  advertisement  and  twelve 
postage  stamps.  Two  hundred  and  eighty-one 
other  letters  were  prodnced  by  a  poet-office  clerk 
which  had  been  stopped  by  the  postal  autho- 
rities. Each  letter  contained  twelve  stamps, 
but  no  proof  was  adduced  that  they  were  written 
by  the  persons  from  whom  they  purported  to 
come : — Held,  that  they  were  receivable  in  evi- 
dence. It^.  V.  Ciioper,  45  L.  J.,  M.  C.  15  ; 
1  Q.  B.  D.  19 ;  33  L.  T.  751  ;  24  W.  B.  279 ; 
13  Cox,  C.  C.  123.  Bee  also  Sea,  t.  Stmuon^ 
26  L.  T.  666:  12  Cox,  C.  C.  111. 

On  an  indictment  for  an  assault  with  intent 
to  commit  a  rape,  evidence  that  the  prisoner  on 
a  previous  occasion  had  taken  liberties  with  the 
prosecutrix  is  not  receivable  to  show  the  prisoner's 
intent   JR^x  v.  Uoyd,  7  Car.  &  P.  318. 

On  an  indictment  for  administering  sulphuric 
acid  to  eight  horses,  with  intent  to  kill  them, 
the  prosecutor  may  give  evidence  of  ndmiais- 
tering  at  different  times  to  show  the  intent. 
.Be*  T.  Mogff,  4  Car.  &  P.  SfiS. 

The  intent  with  which  poison  Is  administered 
for  the  purpose  of  procuring  abortion  may  be 
shown  by  evidence  of  similar  medicines  ad- 
ministered suLnequently  to  the  felony  charged. 
Jieff.  V.  ('alder,  1  Cox,  C.  C.  348. 

Upon  the  trial  of  an  indictment  under  24  &  25 
Vict.  c.  100,  s.  58,  Ua  "tekmiously  and  unlaw- 
fully using  a  certain  instruinent,  to  wit,  a  quill, 
with  intent  to  procure  a  miscarriage,"  it  is 
relevant,  in  oitler  to  prove  the  intent,  to  show 
that  at  other  times,  both  before  and  after  the 
offence  charged,  the  prisoner  had  caused  mis- 
carriages 1^  similar  means.  Meg.v,  Dale,  16  Con, 
0.  C.  703. 

To  show  tliat  Aet  not  done  Aeoide&tally  or  by 
Mistake.] — The  question  being  whether  A.  mur- 
dered li.  (an  in^Dt),  adopted  permanently  by 
him  on  certain  representations  in  consideration  of 
a  fee  of  3^..and  the  body  of  the  infant  being  sub- 
sequently found  buried  in  a  garden  belonging  to 
A. ; — Evidence  of  previous  permanent  adoptions 
with  similar  representations  and  on  similar 
inadequate  terms  is  relevant  to  the  issue.  Evi- 
dence that  the  bodies  of  other  infants  had  been 
found  buried  in  a  similar  manner  to  that  of  B.  in 
ganlcns  belonging  to  A.  is  relevant  to  the  issue. 
.Vakin  V.  AU.-Gen,for  Xew S>mth  Wales,  63 L.  J., 
P.  C.  41  ;  [1894]  A.  0.  57 ;  6  B.  373:  69 
L.  T.  778  ;  17  Cox,  C.  C.  704  ;  58  J.  P.  148— 
P.  C. 

F.  and  H.  were  jointly  charged  upon  an  in- 
dictment for  the  murder  of  the  husband  of  H., 
with  causing  his  death  by  the  administration  of 
arsenic.  Evidence  having  been  given  that  the 
dticensod  had  died  from  arsenic,  and  had  bcfm 
nttentled  by  the  prisoners  : — Held,  that  it  was 
eompetent  for  the  prosecution  to  tender  evidence 
of  other  cases  of  persons  who  had  died  from 
arsenic,  and  to  whom  the  prisoners  had  access, 
exhibiting  exactly  similar  symptoms  before 
death  to  those  of  the  case  under  consideration, 
tor  the  purpose  of  showing  that  this  particular 
death  arose  from  arseuical  poisoning — not  acci- 
dentally taken,  but  designedly  administered  by 
(omeone.  Such  evidence,  however,  is  not  admis- 
sible for  the  purpose  of  establishing  motives ; 
though  the  fact  that  the  evidence  offered  may 


tend  indirectly  to  that  end  is  no  groaud  for 
its  exclusion.  The  true  principle  on  which  the 
admissibility  of  all  such  evidence  rests  is  that 
laid  down  in  Rfifj.  v.  Oeering  (18  L.  J.,  M.  C 
21B).  Iteg.  v.  Wintltno  (8  Cox,  C.  C.  397)  com- 
mented on  and  disapproved.  Reg.  ▼.  .VlmaaaaiB, 
15  Cox,  C.  C.  403. 

Upon  an  indictment  for  malicioosly  shootingv 
it  appeared  that  there  were  two  shootings  ;  bat 
it  being  questionable  whether  the  first  shooting 
was  by  accident  or  design  ; — Held,  that  proof  (tf 
the  prisoner  having  intentionally  shot  at  the 
person  the  second  time,  was  evidence  to  show 
that  the  first  was  vrilfnl.  Bex  v.  Yoke,  B.  ft  U. 
531.   See  alto  eate*  ante,  ooL  1526. 

Evidence  of  another  felony  is  admissibte  to 
show  the  animus  of  the  prisoner,  or  if  the  act 
done  was  wilful  or  accidentaL  A.  was  indicted 
for  setting  fire  to  a  rick  on  the  29th  of  March 
by  disebai^ng  a  gun  close  to  it.  Evidence  was 
admitted  of  his  having  been  seen  near  the  same 
rick  with  a  gun  on  the  2&ih,  when  it  had  boea 
also  set  on  fire.  iZM.  t.  Aifsetf ,  2  Car.  fe  K.  306 ; 
2  Cox,  C.  C.  243. 

Under  an  indictment  for  anon,  where  the 
prisoner  is  charged  with  wilfully  setting  fire  to 
ner  master^s  house,  the  previous  and  abortira 
attempts  to  set  fire  to  different  portions  oi  the 
same  premises,  are  admissible,  though  thm  is  no 
evidence  to  connect  the  prisoner  with  any  of 
them.   .fty.  V.  ^fli/«y,  2  Cox,  C.  C.  311. 

Upon  an  indictment  for  arson  it  is  not  com- 
jietent  for  the  prosecutor  to  show  that  other  fires, 
of  whidi  notice  was  given  by  the  pristmer, 
were  of  a  similar  nature  to  the  one  in  question, 
and  different  from  those  <tf  which  notice  was 
given  by  other  parties.  Aw.  t.  Began,  4  CSox, 
C.  C.  335. 

Upon  a  trial  for  arson  with  intent  to  defraud 
an  insurance  company,  evidence  that  the  prisoner 
had  made  claims  on  two  other  insurance  com- 
panies in  respect  of  fires  which  had  occurred 
previously,  and  in  succession,  was  admitted  for 
the  purpose  of  showing  that  the  fire  which 
formed  the  subject  of  the  trial  was  the  result  of 
design  and  not  of  accident.  Beg,y,  Qrav. 'kV.9t 
F.  J 102. 

On  a  cbatige  of  arson  (the  case  tnming  on 
identity)  evidence  was  rejected  that,  a  few  days 
previoudy  to  the  fire,  another  budding  of  the 
prosecutor  was  found  on  fire,  and  the  prisooer 
was  seen  standing  by,  with  a  demeanor  which 
showed  indifference  or  gratifioaticai.  Bfg.  v. 
Uarria,  4  F.  ft  F.  342. 

Upon  a  trial  for  felony,  other  felonies,  which 
have  a  tendency  to  establish  the  scienter,  may  be 
given  in  evidence  for  that  purpose.  It^.  v. 
Weelu,  L.  &  C.  18  ;  30  L.  J.,  M.  C.  141  ;  7  Jur. 
(N.8.) 472  ;  4  L. T. 373  ;  9 W. R. 553 ;  8 Cox, C. C. 455. 

On  an  indictment  for  arson  in  setting  fire  to  a 
rick,  the  property  of  A.,  evidence  may  be  givra  of 
the  prisoner's  presence  and  demeanour  at  fires  oC 
other  ricks,  the  property  respectively  of  B.  and 
C,  occurring  the  same  night,  although  those  fires, 
are  the  subject  of  other  indictments  against  the 
prisoner,  such  evidence  being  important  to 
explain  his  movements  and  general  conduct  before 
and  after  the  fire  of  A.'b  rick  ;  but  evidence  is 
not  admissible  of  threats,  statements  or  particnlar 
acts  pointing  alone  to  the  other  indictments,  and 
not  tending  to  implicate  or  explain  the  condoct 
of  the  prisoner  in  reference  to  that  lire.  Beg,  t. 
Taylor,  6  Cox,  C.  C.  138. 

An  indictment  charged  the  prisoner  with  hav- 
ing embezzled  three  sums  of  21^,  the  moneys  of 
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his  employers,  he  ^xinf^  a  clerk  or  BCrvant. 
Evidence  was  given  of  the  embezzlement  of 
these  sums,  nnd  it  was  then  proposed  to  give 
evidence  of  other  sums  not  charged  in  the  indict- 
ment, bat  which  had  also  been  embezzled,  to 
show  that  if  it  should  be  contended  that  the 
sums  charged  in  the  indictment  were  subjects  of 
a  mistake  in  keeping  the  accounts,  there  being 
many  other  sums  unaccounted  for,  admitting 
evidence  of  such  sums  would  assist  the  juiy  in 
determining  what  value  was  to  be  attschra  to 
the  sufi^estion  : — Held,  that  such  evidence  was 
admissible.  Seg.  T.  Miehardton,  2  F.  ft  F.  343  ; 
8  Cox,  C.  C.  448. 

A  member  of  a  friendly  society  was  employed 
to  reoeiTe  weekly  payments  made  by  other  mem- 
bers, and  appropriated  certain  Btmis  thus  paid. 
Upon  the  trial,  the  books  of  the  society  were 
tendered  generally  in  evidence,  and  received, 
although  it  was  objected  that  the  evidence  ought 
to  be  confined  to  the  entries  forming  the  subject 
of  the  indictment : — Held,  that  they  were  rightly 
admitted.  2teg.  v.  Proud,  L.  ft  C.  97  ;  31  L.  J., 
M.  C.  71 ;  8  Jur.  (N.ft)  143 ;  6  L.  I.  331 ;  10 
W.B.62;  9  Cox,  C.  C.  23. 

10.  DOOUHBNTS. 
ft.   ArtTnlMriblUty  CtauntUy. 

l»ttm  tamA  apui  Prisonsr  or  in  Us 
PosstidoiLl — On  a  chai^  of  conspiring  to 
murder,  after  it  had  been  proved  that  the 
grenades  by  which  the  death  in  question  had 
been  caused  bad  been  ordered  by  A.,  but  when 
there  was  no  evidence  to  connect  A.  with  the 
prisoner,  it  was  proved  that  a  letter  in  A.'8  hand- 
writing, bearing  a  memorandum  in  the  hand  of 
the  prteoner,  was  found  at  his  residence  after  bis 
arrest  upon  the  present  chai^  : — Held,  that  such 
letter  was  admissible  against  him,  not  upon  the 
ground  that  A.  was  a  co-conspirator,  but  upon  the 
ground  that  it  was  found  in  the  possession  of  the 
prisoner,  and  was  relevant  to  the  inquiry.  Hea. 
T.  Senard,  1  F.  ft  F.  240. 

On  an  indictment  for  forging  a  bank  note,  a 
letter  purporting  to  come  from  the  prisoner's 
brother,  and  left  by  the  postman  pursuant  to  its 
direction,  at  the  prisoner's  lodgings,  after  he  was 
apprehended  and  during  his  confinement,  but 
never  actually  in  his  custody,  cannot  be  raid  in 
■evidence  against  him  on  his  triaL  Bern  t,  Sttet, 
a  Leacb,  C.  C.  820. 

On  an  indictment  for  a  conspiracy,  the  letters 
of  one  of  the  defendants  to  the  other  are,  under 
certain  circumstances,  admissible  in  evidence  in 
bis  favour,  to  show  that  he  was  the  dupe  of  the 
other,  and  was  not  himself  a  participator  in  the 
fraud.   Sex  v.  M'hUehrad,  1  Car.  &  P.  67. 

A  prisoner  was  taken  into  custody  at  the  house 
of  his  brother  on  a  charge  of  abduction  ;  when 
he  was  taken,  a  letter  was  found  in  a  writing 
desk  in  the  room  in  which  he  and  his  brother 
were.  The  letter  was  directed  to  a  person  in  the 
n^ghoourhood  of  the  prisoner's  late  residence. 
The  police  officer  was  going  to  open  it,  when  the 
prisoner  told  him  it  had  nothing  to  do  with  the 
business  that  he  had  come  about : — Held,  that 
the  letter  was  receivable  in  evidence  on  the  trial 
of  the  prisoner  for  the  abduction.  Jteg.  v.  £ar- 
"att,  9  Car.  ft  P.  387. 

In  a  case  of  foi^^ii^  and  uttering  a  forged  bill, 
A  letter  written  by  the  prisoner  to  a  third  person, 
saying  that  such  persoitB  name  is  on  another  bill, 
and  aesihng  him  not  to  hqt  that  that  bill  is  a 


forgery,  is  receivable  in  evidence  to  show  guilty 
knowledge.   Rex  v.  Forha»,  7  Car.  ft  P.  224. 

Though  a  letter  found  upon  a  prisoner  may  be 
read,  it  is  no  evidence  of  the  facts  it  states  :  they 
must  be  proved  by  other  evidence.  JZnv  T. 
Plumer,  B.  ft  R.  264  ;  15  B.  B.  741. 

Lfltten  Intereeptod.] — Letters  wfaich  have 
never  been  in  the  custody  of  a  prisoner,  or  any 
way  adopted  by  him  (being  intercepted  at  the 
post  office),  although  (firected  to  him,  cannot  bo 
read  in  evidence  against  him.  Btas  v.  Ueeey,  1 
Leach,  C.  C.  232,  285. 

A  prisoner  in  custody  wrote  a  letter  to  his  wife, 
he  was  told  that  it  would  be  read  before  being 
posted  ;  the  police  kept  the  letter  and  sent  a  copy 
to  the  wife Held,  that  the  ori^nal  was  not 
admissible.   Seg.  y.  Pamenter,  12  Cox,  0.  C.  177. 

Letter  of  one  Frisoner— Joint  Indletment.]— 

If  a  letter,  written  by  one  of  several  prisoners,  is 
read  in  evidence,  and  in  this  letter  the  names  of 
the  other  prisoners  are  mentioned,  these  names 
most  not  be  omitted  in  the  reading  of  the  letter 
but  the  judge  will  tell  the  jury  to  pay  no  atten- 
tion to  tlie  Tetttf,  except  so  &r  as  it  affects  the 
writer.   Sex     meteker,  4  Gar.  ft  P.  360. 

Doenment  partly  in  Prisoner's  Writing  fimnd 
in  Box  not  Prored  to  belong  to  Prisoner.]— In  a 
portmanteau  not  proved  to  belong  to  a  prisoner 
on  trial  was  fotmd  a  paper  folded  like  a  letter, 
and  containing  in  the  inside  what  purported  to 
be  an  inventory  of  goods  pawned  at  different 
times.  The  inventory  was  not  in  his  hand- 
writing ;  but  on  the  outside  of  the  paper  his 
name,  and  the  word  "  private,"  both  in  nia  hand- 
writing, were  indorsed : — Held,  that  the  oonteuts 
of  the  {mper  were  not  admissible  against  him. 
Reg.  V.  Mare,  3  Cox,  C.  C.  247. 

For  sake  of  Comparison.] — Copy  books  found 
at  the  prisoner's  house  containing  writing  by  the 
prisoner,  and  produced  by  a  policeman,  cannot  be 
received  in  order  to  compare  with  the  forged 
cheque.   Beg,  v.  Barrey,  11  Cox,  0.  0.  546. 

On  an  indictment  for  forgery,  it  appeared  that 
the  prisoner,  on  the  discovery  of  tne  forgery, 
being  suspected,  was  asked  to  write  his  name 
for  the  purpose  of  comparison,  and  did  so:  — 
Held,  that  the  signature  was  not  admissible  on 
the  part  of  the  prosecution  for  that  purpose 
Reg.  V.  Aldridge,  ,H  F.  ft  P.  781. 

The  defendant  was  indicted  for  perjury  al- 
leged to  have  been  committed  by  him  on  a  trial 
of  an  action  by  swearing  that  the  signature  to  a 
document  was  not  in  his  haiidwritinp.  The  judge 
made  the  defendant  write  his  name  in  court  and 
impounded  the  two  docaments: — Scmblc,  the 
ju^  might  compare  the  two  signatures.  Beg.  t, 
Taylor,  6  Cox,  C.  C.  68. 

Card  of  Froseentor  to  prore  his  Hanu.] — 

Where  an  indictment  charged  that  a  person  shot 
at  one  Harvey  Qamett  Phipps  Tuckett : — Held, 
that  Tuckett's  card,  though  given  to  one  of  the 
witnesses  in  the  presence  of  the  party  charged, 
could  not  be  given  in  evidence  against  him  on 
the  trial  to  prove  the  name,  as  its  contents  were 
not  shown  to  have  been  communicated  to  him 
Reg,  T.  Iiougla$,  Car.  ft  U.  198. 

Maps  and  ?lsni-^omoll]— A  map  ora  plan 
prepared  for  the  purpose  of  a  trial  ought  not  to 
oontwn  any  retetenoe  to  transactions  and  occnr- 
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renoes  which  are  the  subject-matter  of  the  inves- 
tigation before  the  court,  and  not  existing  when 
the  Barrey  was  made ;  and  if  it  does,  and  the 
objection  is  taken,  the  court  will  not  allow  the 
jury  to  look  at  it.  Jl^.  t.  Mitekell^  6  Cox,  C.  C. 
82. 

iBfonej,  how  Pr«TML] — On  an  indictment 
gainst  a  defendant  for  obtaining  goods  by  falsely 
pretending  that  he  was  of  full  age,  a  plea  of 
infancy  in  an  action  brought  against  him  is  not 
admissible  for  the  purpose  of  proving  that  he 
was  a  minor.  Iteg.  t.  Sivmondt^  4  Cox,  C.  O. 
277. 

Unstamped  Doonmenti.] — On  an  indictment 
for  forging  a  bill  of  exchange,  the  bill  may  be 
given  in  evidence  although  it  is  not  stamped. 
Mem  V.  Mawkeiwood,  1  Leach,  C.  C.  257  ;  2  East, 
P.  C.  9S6  ;  2  Term  Bep.  606,  n.  S.  Sex  T. 
Morton,  2  East,  P.C.  955;  1  Leach,  C.  C. 
259,  n. 

O.  wafl  indicted  for  embezzlement,  and  for  the 
purpose  of  proving  his  identity  as  the  person  re- 
ceiving certain  things  from  8.  it  Co.  for  the  pro- 
secQtor,  an  entry  in  a  book  of  S.  &  Co.  was  read 
in  eridence.  The  accoont  was  kept  in  four 
columns,  In  the  first  of  which  were  entered  the 
dates  ;  in  the  second  the  name  of  the  person  on 
whose  behalf  the  money  was  receiTOa ;  in  the 
third  the  signature  of  the  person  receiving ;  and 
in  the  fourth  the  amount  of  the  particular  pay- 
ment made  by  S.  &  Co. : — Held,  that  the  entry, 
as  explained  by  the  BTidenoe,  amounted  to  a 
receipt ;  and  that  even  for  the  purpose  of 
proving  identity,  the  whole  entry  could  not  be 
read  without  a  stamp,  and  that  therefore  the 
conviction  was  ■vnaag.  Beg.  r.  Overton,  Dears. 
C.  C.  808  ;  2»  L.  J.,  H.  C.  39  ;  18  Jur.  1S4 ;  6 
Cox,  0.  C.  277. 

In  the  course  of  proving  a  conspiracy  to 
defraud,  carried  into  effect  by  prevailing  upon 
the  prosecutor  to  accept  bills,  a  warrant  of 
attorney,  given  to  him  for  the  purpose  of 
inducing  him  to  accept,  reciting  the  acceptance, 
may  be  given  in  evidence,  though  unstamped. 
JReg.  V.  Qompertz,  9  Q.  B.  824  ;  16  L.  J.,  Q.  B., 
121  ;  11  Jur.  204. 

8e0  *ow  54  ft  66  Vict,  c  39,  s.  14. 

PrivUeg*  of  SoUoitor.]— &0  ante,  coL  1872. 

Original  Entry  must  be  Frodnoed.] — Upon  an 
indictment  for  forging  a  cheque  for  602. 10*.,  evi- 
dence the  number  of  the  notes  in  which  it 
was  paid  was  rejected  in  consequence  of  the 
original  entry  not  being  forthcoming  at  the  txiaX. 
Meg.  T.  Harvey,  11  Cox,  0.  0.  546. 

 Telegram  sent  by  Prisoner.] — Where  in 

a  criminal  case  it  is  sought  to  give  in  evidence 
the  contents  of  a  telegram  sent  by  tlie  prisoner 
to  a  vritnesB,  it  is  absolntdy  necessaqr  toat  the 
original  message  handed  to  u>e  poet-c^ce  should 
be  produced,  or  proof  given  that  it  is  destroyed, 
and  the  copy  received  by  a  witness  cannot  be 
given  in  evidence  until  it  is  proved  that  the 
original  cannot  be  produced.  M^.  v.  Began,  16 
Cox,  C.  C.  208. 

 Directiona  on  Hamper.] — On  an  indict- 
ment for  larceny  and  receiving,  parol  evidence 
of  the  directions  upon  certain  Jiampers  sent  by 
the  principal  to  the  receiver  ia  not  admissible 
Without  notice  to  prodiue  them,  nuless  from  the 


facts  the  presumption  is  stronger  that  they  have 
been  dcstmyed  than  that  they  are  in  existence^ 

Reg.  V.  ffirUey,  1  Cox,  C,  C.  12 

 Deed— Sporting  Eighti.]— A  landovimer 

by  deed  granted  the  right  of  shooting  to  G.  over 
land  of  which  B.  afterwards  b»»me  occupier. 
Upon  an  information  against  B.  for  entering  and 
being  In  the  daytime  upon  land  in  search  of 
game,  G-.  deposed  that  he  had  the  exclusive  right 
of  shooting  over  the  same,  and  that  he  had  given 
no  authority  to  B.  to  shoot ;  the  deed  was  not  put 
in  evidence  : — Held,  that  the  conviction,  unsup- 
ported by  the  productionof  tbedeed,  was  wrong. 
Barker  v.  Datit,  34  L.  J.,  M.  0. 140 ;  11  Jur. 
(NA)  651. 

tk  VoUoe  toFirodnoe. 

In  wlwt  cases  ITscesiary.] — On  an  indictment 
against  A.  and  B.  for  burgluy  <me  of  the  articles 
stolen  was  a  ring,  which  was  described  particu- 
larly by  the  prosecutor  and  proved  to  have  had 
an  inscription  upon  it,  and  to  have  been  just  li^ 
one  he  produced ;  one  of  the  prisoners  being 
proved  to  have  shown,  soon  after  the  burgliuy,  a 
ring  which  in  the  opinitm  of  the  witnesses  was 
just  like  the  one  produced  and  had  an  inscription 
upon  it,  but  of  which  no  notice  to  produce  had 
been  given  : — Held,  that  the  contents  of  the  in- 
scription on  the  prosecutor's  ring  oonld  not  be 
proved,  and  that  as  there  had  been  no  notice 
given  to  the  prisoner  to  produce  the  ring  shown 
by  him  to  the  witness,  the  contents  of  the  in- 
scription upon  it  oonld  not  be  proved.  Bm,  v. 
Farr,  4  P.  &  F,  396. 

A  man  was  indicted  for  forging  a  bank  note 
a  banking  company.  The  note  wasnot  produced 
nor  had  there  been  a  notice  to  produce  the 
original : — Held,  that  secondary  evidence  was  not 
admissible.  Beg.  v.  Fitaimen$,  Ir.  R.  4  C.  L, 
1 ;  18  W.  B.  768. 

A  solicitor  was  indicted  for  perjury  In  having 
sworn  that  there  was  no  draft  of  a  certain 
statutory  declaration  made  by  a  client.  No 
notice  to  produce  this  draft  had  been  given  to 
the  solicitor,  and  upon  his  trial  it  was  proved  to 
have  been  hist  seen  in  his  possession.  Seoondaiy 
evidence  having  been  given  of  Its  contents ; — 
Held,  that  in  the  absence  of  such  notice, 
secondary  evidence  was  inadmissible.  Beg.  v. 
EliL'oHktf,  37  L.  J.,  M.  C.  3  ;  L.  B.  1  C.  C.  103  ; 
17  L.  T.  293  ;  16  W.  R.  207 ;  10  Cox,  C.  C.  579. 

Where  the  witness,  swearing  to  the  words 
spoken  by  way  of  oath  by  the  prisoner  when  ha 
aaminutovd  the  same,  said  that  he  held  a 
paper  in  his  hand  at  the  same  time  when  he 
administered  the  oath,  from  which  it  was  sup- 
posed that  he  read  the  words ;  yet  held  that 
parol  evidence  of  what  he  in  fact  said,  was  suf- 
ficient without  giving  him  notice  to  produce  the 
paper.  Bex  v.  Moora,  6  East,  419. 
.  On  an  indictment  for  arson  on  the  prosecatitA 
of  an  insurance  company,  their  books  are  nob 
evidence  of  the  insurance  without  notice  to  pro* 
duce  the  policy.   Bex  v.  Doraa,  1  Esp.  127. 

Upon  an  indictment  for  arson  with  intent  to 
defraud  an  insurance  company,  the  nature  of 
tlie  proceedings  does  not  give  notice  to  the 
prisoner  to  produce  the  policy,  so  as  to  dispense 
with  actual  notice  to  produce  it.  Beg.  t.  jtUum^ 
Dears.  C.  C.  187  ;  22  li.  J.,  M.  0. 118 ;  17  Jnr. 
422  ;  6  Cox,  C.  C.  159. 

Where  there  has  been  a  written  agreement 
between  master  and  servant,  in  which  the  nature 
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of  the  service  ia  defined,  on  an  fndfctmont  for 
embezzlement  against  tbe  latter,  parol  evidence 
of  the  service  is  not  admissible ;  anless  notice 
has  been  given  to  produce  the  ogrocment.  Heff. 
r.  Clapton,  3  Cox,  C.  C.  126. 

In  Older  to  prove  the  service  of  the  copy  of  an 
order  of  sessions,  a  witness  was  called,  who 
stated,  tiiat  the  order  having  been  drawn  np 
from  Uie  minates  of  the  sessions  on  paper,  and 
signed  by  the  clerk  of  the  peace,  was  read  over 
by  him  to  each  of  tbe  defendants,  whom  he  at 
the  same  time  served  with  a  true  copy  of  it : — 
Held,  sufficient ;  and  that  it  was  not  necessary 
to  give  notice  to  prodnoe  the  copy  served  in 
order  to  let  in  sach  evidence.  Seg.  t.  Mortlock, 
7  Q.  B.  459 ;  2  New  Sees.  Cas.  108 ;  14  L.  J., 
M.C.  153;  9  Jar.  €21. 

An  indictment  alleged  that  the  prisoner,  being 
in  the  employ  of  the  post-oflGcc,  stole  a  post- 
letter,  to  wit,  a  post-letter  directed  and  addressed 
OS  follows,  that  is  to  say  (setting  oat  the  ad- 
dress), which  contained  property.  At  the  trial, 
a  witness  having  deposed  that  be  employed  a 
man  to  post  a  letter  containing  the  property  in 
question : — Held,  that  he  might  be  asked  how 
that  tetter  was  addressed,  although  no  notice  to 
produce  the  letter  had  been  given.  Seff.  v. 
Clvie,  3  Jar.  (N.5.)  698.  8eealso^.  Y.Hinley^ 
snpra. 

 On  Postponement  of  Irial.}--Where  a  trial 

has  been  postponed  from  one  session  to  another, 
a  notice  to  produce  served  on  the  prisoner  in 
time  for  the  first  session  is  available  for  tbe  sub- 
sequent one  without  any  fresh  service.  Meg,  v, 
SobiMtm,  6  Cox,  G.  C.  183. 

Servieft— length  of  nms  hefore  IrlaL^— -If  a 

forged  deed  is  in  the  possession  of  a  prisoner, 
who  is  indicted  for  forging  it,  the  prosecutor  is 
not  entitled  to  give  secondary  evidence  of  its 
contents,  anless  he  has,  a  reasonable  time  before 
the  commencement  of  the  assizes,  given  the 
prisoner  notice  to  prodnce  it.  A  notice  given  to 
the  prisoner  daring  the  assizes  is  too  late.  Jteat 
T.  Bdtoorth,  4  Car.  ft  P.  254. 

A  prisoner  tried  at  the  assizes  for  arson,  on 
Wednesday,  the  20th  of  March,  was  on  Monday, 
the  16th,  served  at  the  prison  with  a  notice  to 

S reduce  a  policy  of  insurance.  The  commission 
ay  was  Friday,  the  16th,  and  the  prisoner's  home 
was  ten  miles  from  the  assize  town : — Held,  that 
the  notice  was  served  too  late.  Mea  r.  Mlieimlte, 
5  Car.  &  P.  522  ;  1  M.  &  Rob.  260. 

Notice  to  produce  a  document  served  on  tbe 
def^dant's  solicitor  the  day  before  tbe  trial,  but 
after  the  eommenoement  of  tbe  assizes,  is  snffl« 
dent.  Seg.  v.  Smokint,  3  Cos,  C.  0. 434. 

A  notice  to  produce,  served  on  tbe  23rd,  on 
the  prisoner  in  custody  after  tiie  grwad  jury  were 
dischai^ied,  tbe  commission  day  being  tbe  16th, 
is  too  late.   Iteg.  v.  Alliton,  1  Cox,  C.  C.  24. 

Notice  to  produce  a  cheque  at  tbe  trial  in 
London,  that  was  served  on  the  Loudon  ^ents, 
for  the  conntiy  solicitor  at  8  p.m.,  the  day  before 
the  trial,  is  snfflcient.  Seg.  r.  Hamp,  6  Cox, 
O.  0. 167. 

Notice  to  produce  policies  of  insnrance,  served 
on  the  prisoner's  attorney  on  Tuesday  evening, 
the  prisoner  then  being  in  Maidstone  and  t^ 
poUaes  twenty  miles  off,  is  sufficient  when  the 
trial  takes  place  on  Tbursday,  Beg.  v.  Barker, 
1  F.    F.  826. 

Where  notice  to  prodnce  a  policy  of  insurance 
was  given  to  tbe  prisoner  in  the  middle  of  the 


day  preceding  the  trial,  the  prisoner's  residence 
being  thirty  miles  from  the  assize  town  : — Held, 
that  secondary  evidence  of  tbe  policy  could  not 
be  given.  Mt^.  v.  Kitttm,  Dears.  C.  C.  187 ;  22 
L.  J.,  M.  C.  118  ;  17  Jur.  122  ;  6  Cox,  C.  C.  159. 

Ssrriee  on  wlionL]-~Service  of  notice  to  pro- 
duce on  an  attorney  who  had  served  a  notice  on 
behalf  of  the  prisoner,  as  to  an  application  to 
bail  him  upon  the  chaige,  is  sufficient.  Beg.  v 
Bifuoher,  1  F,  t  F.  486. 

Service  of  a  notice  to  produce  on  the  prisoner 
in  gaol  is  soJScient,  Meg.  T.  Sobinmm,  6  Cox, 
O.C.183. 

A  notice  to  produce  a  document  delivered  to  an 
attorney,  suggested  to  be  the  prisoner's  attorney, 
is  (in  the  ateence  of  evidence  that  he  was  so)  not 
a  valid  notice,  so  as  to  enable  secondary  evidence 
to  be  given  ;  and  the  Htlorncy  was  not  allowed 
to  be  asked  whether  he  had  shown  the  notice  to 
his  client.   Meg.  v.  Downham,  1  F.  ft  F.  386. 

o.  Secondary  Svideuoe. 

When  Admissible — Doonments  Lost  or  re- 
stroyed,] — When  a  false  pretence  is  contained 
in  a  letter  which  is  lost,  the  prisoner  may  be 
convicted,  if  parol  evidence  given  of  the  con* 
tents  of  the  letter.  Mex  v.  Chadwick^  6  Car.  ft  P 
181. 

Where  perjury  is  assigned  upon  a  written  in- 
strument, subsequently  lost,  secondary  evidence 
is  admissible.    Meg.  v.  MUnes.  2  b\  6^  F.  10. 

If  a  prisoner  has  said  that  lie  has  destroyed  a 
deed  which  he  is  charged  with  forging,  no  notice 
to  prodnce  it  will  be  necessaty.  lieee  v.Matoorth, 
iOax.SiP.  254. 

Where  perjury  is  alleged  as  having  been  com- 
mitted before  justices  at  petty  sessions  on  the 
hearing  of  a  charge  containetl  in  a  written 
information,  that  information  must  be  produced, 
or  its  loss  or  destruction  proved,  before  secondary 
evidence  of  its  contents  can  be  given  on  tbe  trial 
of  an  indictment  for  penury.  Meg.  v.  BUim,  14 
Cox,  C.  C.  4. 

0.  ordered  animals,  bought  at  a  market  in  the 
county  of  S,,  to  be  forwarded  to  T.,  in  the  county 
of  C.  A  form  of  certificate  was  there  given  to- 
tbe  drover,  who  showed  it  in  course  of  th& 
jottmey  to  railway  porters  and  others  at  two 
places  in  the  county  of  C,  but  it  was  destroyed 
by  order  of  O.  On  0.  being  charged  for  uttcring- 
a  false  certificate,  and  notice  to  produce  the 
original  being  served  : — Held,  that  the  justices- 
at  T.  were  right  in  receiving  secondary  evidence 
of  the  certificate.  Oakeg  v.  Stretton,  48  J.  P. 
709. 

In  order  to  give  secondary  evidence  of  the 
contents  of  a  written  document,  on  the  ground 
of  its  being  lost,  search  must  have  been  made  in 
the  places  where  tbe  document  might  have  been 
phiced.   Meg.  v.  Maitriek,  2  Cox,  0.  C.  39. 

If  tbe  forged  instrument  is  not  produced  at 
the  trial,  Uie  nest  proof  that  can  be  givrai  of  its- 
loss  or  destruction  most  be  adducra  before  & 
copy  may  be  used  as  secondaiy  evidence.  Mgg. 
V.  ifatl,  IS  Cox,  C.  0. 169. 

  Bnbpcsna  dnees  teonm.] — On  an  indict- 
ment for  the  larceny  of  a  bill  of  exchange 
obtuned  from  the  prosecutor,  under  a  pretence, 
of  discotmtii^  it,  parol  evidence  of  the  bill  may 
be  given  after  proof  of  a  subpcena  duces  tecum 
given  to  the  person  in  whose  possession  it  was 
shown  to  be  previonsiy  to  the  trial,  bnt  who  ^ 
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notttttend.  JSur  t.  ^ieUw,  1  Leach,  C.  C.  294 ; 
3  Bast.  P.  C.  67S. 

 Fotioe  to  Piiaoner's  BoUeltor.] — On  an 

indictment  for  ottering  a  forged  deed,  it  appeared 
that  the  deed  alleged  to  have  been  forged  was 
{OtKlaced  in  evidence  by  the  prisoner's  attorney 
on  the  trial  of  an  ejectment,  in  which  the  prisoner 
was  ksBor  <3t  the  plaintiff ;  and  that  after  the 
trial  it  was  retamed  to  the  prisoner's  attorney  : 
— Held,  that  if  the  prisoner  did  not  produce  the 
deed,  he  having  had  notice  to  produce  it,  secon- 
dary evidence  might  be  given  of  its  contents, 
witfaont  calliog  his  attorney  to  prove  what  he 
had  done  with  the  deed.  Xem  t.  JEiWtfr,  4  Car.  to 
P.1S8. 

Dzmft  Daed— Abbreviations.] — If,  as  secondary 
evidence  of  the  contents  of  a  deed,  the  draft  is 
given  in  evidence,  and,  In  the  draft,  words  are 
abbreviated  wb^  in  the  setting  out  of  the  deed 
in  the  indictment  are  put  in  words  at  length,  it 
wfU  be  for  the  jury  to  say  whether  they  think 
tiiat  the  words  abbreviated  in  the  draft  were 
iuerted  at  length  in  the  deed  itselt  lb. 

d.  Inapeotion  before  Trial. 

WluB  Ordered.] — On  an  indictment  in  the 
Central  Criminal  Court,  for  obtaining  money  by 

«  blse  pretence,  that  a  parcel  contained  certain 
letters  of  the  proeecntrix  to  the  prisoner,  which 
he  had  promised,  for  a  valaable  consideration,  to 

■give  np,  and  which  had  been  seized  nnder  a 
search  warrant,  a  judge  on  the  rota  for  the 
session,  after  the  session  had  opened,  made  an 
order  in  favour  of  the  prisoner  for  an  inspection 

•of  the  letters.   Seg.  v.  Coined,  S  F.  &  F.  103. 

«.  Proof  of^ 

Hut  Aetion  Pending.] — On  the  trial  of  an 

Indictment  alleging  perjury  upon  the  bearing  of 
«  civil  action,  the  production  of  a  copy  of 
the  writ  and  pleadings  from  the  record  and  writ 
■clerk's  office  is  evidence  that  an  action  was 
pending.  v.  Sentt,  iG  L.  J.,  M.  C.  259  ;  2 

OB.  D.  415 ;  86  L.  T.  476  ;  36  W.  B.  697  ;  13 
•Oox.  C.  O.  694. 

That  Indictment  Tonnd.]— An  allegation  in  an 
indictment,  "  ttiat  at  the  general  quarter  sessions 
of  the  peace  holden  at  U.,  in  an<l  for  the  county 
•4rf  H.,  on  Monday,  the  lOtb  of  July,  1826,  before 
certain  of  his  majesty's  justices  of  the  peace 
asB^noed,  &c,  a  t^rtain  bill  of  indictment  against 
8.  H.  G.  was  duly  preferred  and  found,"  is  only 
proved  by  a  r^ular  record  of  the  indictment 
and  caption  ;  and  an  examined  copy  of  the  mere 
indictment  without  any  caption,  together  with 
the  minute-book  of  the  sessions,  produced  by  the 
d^nty  clerk  of  the  peace,  and  from  which  he 
reads  entries  in  his  own  handwriting  showing 
the  time  and  place  of  holding  the  sessions,  is  not 
sufficient,  although  no  record  has  in  fact  been 
.drawn  up.  Mext.  Smith,8^.itC.Ul ;  Gh.J. 
(OJB.)  H.  C.  99. 

Lstlir  of  Initmetion  from  lordi  of  XroMuy,] 

—A  letter  of  instruction  from  the  lords  of  the 
Treasury,  signed  by  three  lords  of  the  Treasury,  is 
admissible  upon  proof  of  the  handwriting  of  ^e 
three  persons  whose  names  were  subscrilKd  to  it, 
witboat  producing  the  commission.  Mex  v, 
J9ite$t  3  Camp.  131 ;  11  B.  R.  680. 


Votloof  in  the  iMidon  Ouott*  — CnttiBgi 
tma  the  Oaiatte.] — ^A  petiticm  in  bankmptcy 

having  been  presented  against  the  prisoner  in 
the  D.  County  Court,  the  court  made  an  order 
that  the  publication  of  a  notice  of  the  petition  in 
the  London  Gazette  shonld  be  deemed  service  of 
the  petition  on  the  prisoner.  The  prisoner  did 
not  appear  according  to  this  notice,  and  there 
was  no  evidence  that  it  had  come  to  his  know- 
ledge. The  prisoner  was  adjudicated  bankrupt 
in  his  absence,  and  divers  proceedings  in  the 
bankmptcy  took  place.  Subsequently  thereto  the 
prisoner  was  arrested,  and  afterwards  examined 
in  court  touching  bis  affairs  by  the  trustee  in  the 
bankmptOT,  and  the  result  was  that  he  was  in- 
dicted and  convicted  for  various  offences  tmder 
the  Bankruptcy  Act.  On  the  trial,  in  proof  of 
the  publication  of  the  order  of  the  county  court 
in  the  Gazette,  the  file  of  the  proceedings  in  the 
Bankruptcy  Court  was  produced,  containing  a 
cutting  from  the  Gazette  of  the  advertisement  of 
the  order  of  the  county  court  and  notice  to  appear: ' 
— Held,  that  this  cutting  from  the  Gaaette  was 
improperly  received  as  evidence  of  the  publica- 
tion of  the  notice  in  the  London  Gazette,  and  that 
the  conviction  could  not  be  sustained.  Seg.  t. 
Lmce,  62  L.  J.,  M.  C.  122  ;  48  L.  T.  768  ;  16  Cox, 
C.  C.  286  ;  47  J.  P.  686. 

Detaining  Public  Boenmenti.] — Public  doco- 
ments  in  the  hands  of  the  court  will  be  detained 
until  the  purpose  for  which  they  are  produced  is 
fully  satisfied.  S4ig.  v.  Bickards,  1  Cox,  C.  C. 
63. 

Lettsn — Proof  by  Post-marks,]— The  post- 
oGBce  marks,  in  town  or  county,  proved  to  be 
such,  are  evidence  that  the  letters  on  which  they 
are  were  in  the  office  to  which  those  marks  belong 
at  the  time  those  marks  specify.  v.  Plumer, 
B.  &  B.  364  ;  16  B.  B.  741. 

Proof  of  Handwriting  —  By  whom.]  —  A 

prisoner's  handwriting  may  be  proved  by  wit- 
nesses who  have  seen  him  write.  Rex  v.  Hensei/, 
2  Ld.  Ken.  866  ;  1  Burr.  642. 

A  person  who  has  received  letters  purporting 
to  come  from  a  party,  and  has  actea  on  those 
letters,  may  prove  the  handwriting  of  such  party. 
Rew  V.  Slaney,  6  Car.  k  P.  219. 

A  policeman  who  has  only  once  seen  a  prisoner 
write,  and  that  since  suspicion  has  been  excited 
against  him  with  reference  to  the  charge  upon 
which  he  is  tried,  and  upon  an  opportunity  taken 
1^  the  policeman  with  the  view  of  being  aUe  to 
speak  to  his  handwriting,  is  not  an  admissiUe 
witness  to  prove  that  a  document,  the  fonndatitm 
of  the  charge  against  a  prisoner,  is  in  his  band- 
writing.   Beg.  V.  Crouch,  4  Cox,  C.  C.  163. 

Any  person  who  is  "  skilled  "  in  handwriting 
may  give  evidence  as  to  the  handwriting  of  a 
document,  although  he  may  not  be  "  ricUled  "  in 
the  way  of  his  business  or  profession.  See.  v. 
Silverloek,  63  L.  J.,  M.  C.  233  ;  [1894]  3  Q.  & 
766  ;  10  B.  481 ;  43  W.  B.  14 ;  68  J.  F.  78S. 

11.  Fbetious  Oontictxoxs  and  Bxcordb. 

Bow  Pxond.J— The  14  k  15  Vict.  c.  99,  s.  IS, 
which  allows  a  criminal  record  to  be  proved  by 
a  certificate  of  the  officer  having  custody  of  the 
record  omitting  the  formal  parts,  applies  to 
proof  in  civil  as  well  as  in  criminal  proceedings. 
SichardMm  v.  WillU,  42  L.  J.,  Ex.  15  ;  L.  B.  8 
Ex.  69  i  27  L.  T.  828  ;  12  Cox,  C.  C.  298. 
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If  a  pIuntifF,  in  an  action  for  a  malicious  pro- 
secntion,  offetB  to  proye  at  the  trial  the  original 
record  of  the  indictment  and  acquittal,  or  a  true 
copy  thereof,  such  evidence  must  be  received, 
though  there  was  no  order  of  the  court,  or  fiat 
of  the  attorney-general,  allowing  the  plaintiff  a 
copy  of  such  record  ;  bat  the  officer,  who  with- 
otit  Buch  authoritj  produces  the  record,  or  gives 
a  copy  of  it  to  the  party,  is  answerable  for  the 
contempt  of  court  in  so  doing  ;  and  the  judge  at 
nisi  prius  will  not  compel  him  to  produce  the 
record  in  evidence,  without  such  authority. 
legate  t.  Tollervey,  14  East,  303  ;  12  B.  B.  518. 

Where  a  party  suing  for  a  malicions  prosecu- 
tion had  obtained  a  copy  of  the  indictment  by 
yirtue  of  the  attomt^-general's  fiat,  granted 
under  a  misstatement  as  to  the  view  entertained 
by  the  ju<lge  before  whom  the  indictment  was 
tried,  the  court  refused  to  stay  the  proceedings, 
or  to  prevKitthe  plaintiff  from  using  on  the  trial 
the  copy  so  obtained.  JBrowne  v.  Cvmming,  5  M. 
&  Ry.  118;  10  B.  &  C.  70 ;  8  L.  J.  (0.8.)  K.  B.  89. 

On  an  indictment  on  the  prosecution  of  a  pri- 
vate individual  for  keeping  a  common  gaming- 
house, the  solicitor  of  the  treasury  was  allowed 
to  have  a  new  record  of  nisi  prius  engrossed,  and 
the  postea  and  Terdict  indorsed  from  the  judge's 
not^  on  an  aflSdaTit  that  the  postea  could  not 
be  found,  and  that  the  solicitor  of  the  treasury 
was  instructed  by  the  secretary  of  state  to  ask 
for  the  judgment  of  the  court.  Sex  v.  Oldjield, 
3  B.  A;  Ad.  G59,  n. 

The  proper  proof  that  a  prisoner  was  in  lawful 
cn8tody,under  ascntenceof  imprisonment  passed 
at  the  assises,  is,  by  the  proof  of  the  record  of  his 
conviction ;  and  neither  the  production  of  the 
calendar  of  the  sentences  signed  by  the  clerk  of 
the  assize,  and  by  him  delivered  to  the  governor 
of  the  prison,  nor  the  evidence  of  a  person  who 
beard  sentence  passed,  is  sufficient  for  this  pur- 
pose.  Reg.  V.  Bourdon,  2  Gar.  &  K.  366. 

 Of  Conviction  and  Identity.] — A  previous 

summary  convictiun,  which,  under  14  &  16  Vict, 
c.  99,  8.  13,  is  required  to  be  proved  by  a  certified 
copy,  also  requires  proof  of  the  prisoner's  iden- 
tity as  under  7  &  8  Geo.  4,  c  28,  a.  11,  which  re- 
mains in  this  respect  as  it  stood  before.  The 
identic  may  be  proved  by  evidence  from  which 
a  jury  may  draw  the  conclasion  that  he  is  the 
same  person  named  in  the  certificate,  althou^ 
no  witness  saw  him  convicted  at  his  trial.  Meg. 
T.  J«V.  1  F.  &  F.  77. 

  Identity,  how  proved. ]  —  In  order  to 

prove  the  identity  of  a  prisoner  who  is  named  in  a 
certificate  of  a  previous  conviction,  it  is  not 
necessary  to  call  a  witness  who  was  present  at 
the  trial  to  which  the  certificate  relates  ;  it  is 
sufficient  to  prove  that  the  prisoner  is  the  person 
who  underwent  the  sentence  mentioneil  in  the 
certificate.   Iteg.  v.  Croftg,  9  Car.  &  P.  219. 

It  is  sutficient  evidence  of  a  previous  summary 
conviction,  to  show  that  the  certificate  of  con- 
viction and  the  warrant  agree,  and  that  the  pri- 
soner was  received  into  custody  under  the  war- 
rant, without  further  proving  identity.  Meg.  v. 
Zery,  8  Cox,  C.  C.  78. 

 Certiifloate,  when  Admissible.]— A  cer- 
tificate of  a  conviction,  made  at  the  quarter 
sessions  for  a  borough,  purporting  to  be  signed 
by  a  person  described  therein  as  deputy  clerk  of 
the  peace  of  the  boroug^i,  and  having  tl^  custody 
of  the  records  of  the  quarter  sessions,  is  admis- 
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sibic  in  evidence,  as  purporting  to  be  made  by 
an  oificer  having  the  custody  of  the  records  of 
the  court  where  the  conviction  was  made,  within 
5  Geo.  4,  c.  84,  8.  24,  although  the  5  &  6  WilL  4, 
c.  76,  gave  no  power  to  appoint  a  deputy  clerk  of 
the  peace  for  a  borouafi  witiiin  that  net.  Reg. 
V.  Partont,  SS  L.  J.,  M.  0. 167  ;  L.  R.  1  C.  0.  24; 
1 2  Jar.  (N.B.)  436 ;  14  L.  T.  460 ;  14  W.  B.  662  ; 
10  Cox,  C.  C.  243. 

A  person  de  ^to  filling  an  office,  carrying 
with  it  the  custody  of  the  records  of  the  court, 
may  lawfully  give  such  a  certificate,  although  be 
may  not  hold  anch  office  de  jore.  2b.  B.  P.,  Reg. 
V.  Jonet,  2  Car.  &  E.  624. 

As  Proof  of  Ooilty  Knowledge.] — On  an  in- 
dictment for  uttering  a  counterfeit  coin  after  a 
previous  conviction,  such  previous  conviction  for 
uttering  false  coin  cannot  be  put  in  evidence  for- 
the  pnrpoee  of  proving  guilty  knowledge.  Reg^ 
v.  eooOvrin,  10  Cox,  0.  C.  634. 

Proof  of  Previous  Conviotion  of  Witness — Im- 
material to  luno.] — A  party  to  a  cause  who. 
gives  evidence  in  support  of  his  case  may  be 
cross-examined  as  to  whether  he  has  been  ever 
c(mvictedof  a  fdony  or  misdemeanor,  and  if  be 
denies  or  refuses  to  answer  it,  the  opposite  party 
may  prove  such  conviction  under  s.  26  (k  the 
Common  Law  iprocedure  Act,  1854  (17  &  18  ■ 
Vict.c.  125),  although  the  fact  of  such  conviction, 
be  altogether  irrelevant  to  the  matter  in  issue  in  ' 
the  cause.    Ward  v.  Sinjield,  49  L.  J.,  C.  P.  696 ;  ' 
43  L.  T.  252. 

"Conviotion,**  What  is.]— A  person  found' 
guilty  of  a  misdemeanor  under  a.  9  of  the  Coinage- ' 
Act,  and  ordered  to  find  a  surety  for  his  appear- 
ance to  hear  judgment  when  called  upon,  has.' 
been  "  convicted  "  of  that  offence,  and  a  subse- 
quent similar  offence  is  felonyunder  s.  112.  Reg. 
V.  Staby,  6S  L.  J.,  M.  C.  133  ;  [1894]  3  Q.  B. 
170  ;  10  B.  237  ;  70  L.  T.  879  ;  42  V.  B.  511 ; 
Cox,0.  0.5;  08  J.P.  676— C.  0.  B. 

Committal  at  Petty  Sessions— Trial  at  Qnarter- 
Beisions.] — The  prisoner,  being  n  pci'soii  twice  ' 
convicted  of  crime,  had  been  convicted  at  quarter 
sessions  under  the  Prevention  of  Crimes  Act, 
1871,  8.  7,  Bub-s.  3,  of  being  found  under 
circumstances  such  as  to  satisfy  the  court  before 
whom  he  was  brought  that  he  was  about  to  com- 
mit an  ofience.  The  court  before  whom  the 
prisoner  was  originally  brought  was  the  petty  ' 
sessions,  where  the  prisoner  had  claimnl  under 
the  Summary  Jurisdiction  Act,  1879,  s.  17,  to  be 
committed  for  trial  by  n  jury  : — Held,  that  the 
Court  of  Quarter  Sessions  was  the  court  "  before 
whom  he  was  brought"  within  the  meaning  of 
8.  7,  sub-8.  3,  of  the  Prevention  of  Crimes  Act. 
1871.   Reg.  v.  WUci>x,  37  W.  B.  686. 

Indiotment — Form  of] — It  is  no  objection  to 
an  indictment  that  a  previous  conviction  is  stated 
at  the  beginning  of  it,  by  way  of  introductory 
averment,  instead  of  at  the  end  in  the  form  of  a 
separate  count.  R^g.  v.  Hilton,  Bell,  C.  C.  20  ; 
28  L.  J.,  M.  C.  28  ;  5  Jur.  (N.a.)  47  ;  7  W.  R.  59 : 
8  Cox,  C.  C.  87. 

C,  with  others,  was  charged  in  the  first  count 
of  an  indictment  with  larceny  from  the  person. 
The  indictment  containctl  two  other  counts,  each 
charging  a  previous  conviction  against  C. : — 
Held,  that  any  number  of  previous  convictions 
may  be  alleged  in  the  same  indictment,  and,  if 
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necessary,  prored  against  the  prisoner.  Seg.  y. 
darkt  Dears.  C.  C.  198  ;  3  Car.  ft  £.  S67 ;  22  U  J.. 
M .  C.  135  ;  17  Jnr.  582  ;  1  W.  B.  439 ;  6  Cox, 
C.  0.  310. 

Xode  of  Conducting  Ca».] — On  a  trial  for 
felony  after  a  previous  conviction  the  prisoner  is 
to  be  arraigned  on  the  whole  indictment,  and 
ttie  jury  is  to  have  the  new  charge  onlyatated  to 
them,  and  if  no  evidence  to  character  is  given, 
nothing  is  to  be  said  to  the  jnry  of  the  previous 
coUTiction  till  they  have  given  their  verdict  on 
the  new  chai^  and  then,  without  being  re- 
sworn, the  jury  is  to  hear  the  statement  of  the 
nreviouB  conviction,  and  the  proof  of  it.  Beg.  t. 
Shvttlevxtrth,  3  Car.  &  E.  376 ;  T.  ft  M.  626  ;  2 
Den.  C.  0. 351 ;  21  L.  J.,  M.  0. 36  ;  1 5  Jnr.  1066  ; 
6  Cox,  C.  C.  369. 

If,  to  prevent  prejudice,  the  prisoner,  at  the 
request  of  his  counsel,  has  not  been  arraigned  on 
the  charge  of  the  previous  conviction  before  the 
Terdict  has  been  given  on  the  subsequent  charge, 
lie  may  afterwards  be  arraigned  thereon,  and  the 
Jury  may  afterwards  inquire  respecting  it.  Beg. 
V.  Hilton,  supra. 

Where  a  person  is  indicted  for  night  poaching 
.after  two  previous  convictions,  the  previous  con- 
TictioDB  should  not  be  provetl  until  the  jury  find 
A  verdict  on  the  facts  of  the  case.  Reg,  t.  Woodr- 
field,  16  Cox,  C.  C.  314. 

ETpon  the  trial  of  an  indictment  for  the  felony 
of  having  committed  a  misdemeanour  within 
«ither  of  sa.  9,  10  or  11  of  24  ft  26  Vict.  c.  99,  re- 
lating to  the  unlawful  possession  and  uttering  of 
counterf^t  coin  after  a  previous  conviction  for 
a  misdemeanour  within  tnose  sections :  the  pri- 
uoner  must  be  arraigned  upon  the  subsequent 
offence,  and  evidence  respecting  it  must  first  be 
submitted  to  the  jury,  and  the  previous  convic- 
tion must  not  be  inquired  into  until  after  the 
verdict  on  the  chai^  of  the  subsequent  offence. 
Jfcsff.  V.  Marfin,  39  L.  J.,  M.  0.  31 ;  L.  R.  1  C.  0. 
214  i  21  L.  T.  469  ;  18  W.  R.  72. 

Challenging  Jury.] — ^Whcre  a  prisoner  was 
found  guilty  on  an  indictment  for  larceny,  which 
contained  a  count  for  a  previous  conviction,  and, 
after  conviction  for  the  larceny,  the  court  thought 
fit  to  swear  the  jury  afresh  to  try  the  question  of 
whether  the  prisoner  had  been  previously  con- 
victed : — Held,  that  he  was  not  entitled  to  chal- 
lenge the  jury  afresh.  Jtfff  v.  £ry,  T.  ft  M.  623 ; 
2  Den.  C.  C.  347  ;  A  Car.  ft  K,  371 ;  SI  L.  J.,  M. 
C.  35  ;  15  Jur.  1066. 

VII.  VERDICT. 

1.  Generally,  1891. 

2.  Atteviptttv  Commit  Offeneet,  189S. 

1.  Genxsallt. 

TaeatUg  after  being  Beoorded.]— Though  a 
Terdict  is  rccordwl,  yet  if  it  appears  promptly, 
that  it  is  not  according  to  the  intention  of  the 
jury,  it  may  be  vacated  and  set  right.  Rex  v. 
Parkin,  1  M.  C.  C.  46. 

Fowsr  to  enter.]  — F.  was  charged  with  stealing 
milk.   After  the  jury  had  been  absent  some  time 

the  judge  Bent  for  them.  In  answer  to  questions 
put  by  him  they  said  they  had  not  agreed  upon 
their  verdict,  but  that  they  believ^  the  only 
witness  for  the  prosecution.  The  judge  thcrc- 
ujwn  caused  a  verdict  of  "  guilty  "  to  be  entered  : 


— Held,  that  he  had  no  power  to  do  so,  it  being 
the  function  of  the  jury,  and  not  of  the  judge,  to 
say  whether  there  was  any  felonious  intent 
(animus  furandi),  without  which  a  verdict  of 
guiltv  could  not  be  entered.  Reg.  v.  Farnhorovgh, 
ii4  L.  J.,  M.  C.  270  ;  [189.5]  2  Q.  B.  434  ;  15  K. 
497  ;  73  L.  T.  361  ;  44  W.  a  48  ;  18  Coi,  C.  O. 
191  ;  69  J.  P.  605— C.  0.  B. 

Where  a  misdemeanoar  is  tried  in  the  qneen^s 
bench  division,  and  a  verdict  of  guilty  has  been 
found,  the  court  has  power  on  motion  to  enter  a 
verdict  for  the  defendant.  Reg.  t.  PlatU,  28 
W.  E.  916. 

Talidity— (NMid  nndinc  m  bad  Count  and 
Ties  venL]— A  good  finding  on  a  bad  const  in 

an  indictment,  and  a  bad  finding  on  a  good  count, 
stand  on  the  same  footing :  both  being  nullities. 
O'ConneU  v.Jteg.,  11  CI.  ft  F,  166 ;  9  Jar.  25  j  1 
Cox,  C.  0.  413. 

 Siffsmt  Connti.]— A  verdict  of  not 

guilty  can  be  entered  on  one  count,  and  of  guilty 
on  another.   Reg.  v.  Oraddoei,  14  Jur.  1031. 

Where  a  count  contains  only  one  chaige 
against  several  defendants,  the  jury  cannot  find 
any  one  of  the  defendants  guilty  of  more  than 
one  chaige.  0'(hnneU  v.  11  CL  ft  F.  166 ; 
9  Jur.  25  ;  1  Cox,  C.  C.  413. 

 Misdeoneanonr — ^Indictment  for  Felony.] 

— On  an  indictment  for  felony  there  cannot  be  a 
conviction  for  a  misdemeanour  except  under  the 
express  provisions  of  a  statute.  R^.  v.  Th€mat, 
44  L.  J.,  M.  C.  42 ;  L.  R.  2  0.  C.  141 ;  31  L.  T. 
849  ;  23  W.  R.  344  ;  13  Cox,  C.  C.  52. 

 Beoonunendation  to  Mercy.]— A  jury  re- 
turned a  verdict  of  guilty  on  an  indictment,  but 
recommended  the  defendant  to  merey  on  the 
ground  that  perhaps  he  did  not  know  that  he 
was  acting  contrary  to  law : — Held,  that  the 
conviction  was  not  invalidated  by  this  addition 
to  the  verdict.  Reg.  v.  CrawtluitD,  Bell,  C.  C. 
303  ;  30  L.  J.,  M.  0.  63  ;  8  L.  T.  610 ;  9  W.B.  36 ; 
8  Cox,  O.  0.  875. 

BefUal  to  BMrin,]— Indictment  for  murder. 
Defence  that  deceased  committed  suicide.  Verdict 
guilty,  the  jury  adding  that  they  believed  the 
act  was  committed  without  premeditation.  The 
judge  refused  to  receive  such  a  verdict,  and 
directed  the  jury  to  say  guilty  or  not  guilty. 
Reg.  T.  Maioruty,  9  Cox,  C.  C.  6. 

3WMt  of  Abandoammt  «f  Coonti.]— A  Snt 

count  charged  the  prisoners  under  9  Geo,  4,c.69, 
8.  2,  with  being  found  on  land  at  night  armed 
with  a  gun  for  the  purpose  of  taking  game,  by  A. 
and  B.,  who  had  lawful  authority  to  apprehend 
them,  and  that  they,  being  about  to  apprehend 
them,  the  prlstm^  with  a  weapon  assaulted  and 
wounded  them ;  a  second  count  charged  an  un- 
lawful wotmding ;  and  the  third  and  fourth 
counts  chained  a  common  assault.  The  counsel 
for  the  prosecution  abandoned  the  last  three 
counts,  and  elected  to  stand  on  the  first  count. 
The  jury  returned  a  verdict  of  guilty  of  night 
[wachlng  and  a  common  assanlt  Upon  a  ques- 
tion raised  whether  the  prisoners  could  be  con- 
victed of  a  common  assault  upon  the  first  count : 
— Held,  that  the  prosecnting  counsel  having 
withdrawn  the  counts  for  common  assault  from 
the  jury,  the  question  ought  not  to  be  entertained. 
Reg.  v.  Day,  22  L.  T.  462  i  11  Cox,  0.  C.  506. 
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SeeoniidmtiiHi  of— JUtwaUon  im  Book.]— At 

sessions  the  jury  gave  a  suecial  verdict  ot  not 
guilty,  and  it  was  enterea  in  the  book  of  the 
■clerk  of  the  pcuie.  Afterwards,  the  chairman 
told  the  jury  they  must  reconsider  their  verdict ; 
and  they  gave  a  verdict  of  guilty  generally,  but 
recummcnded  the  defendant  to  mercy  on  account 
<ii  his  not  doing  the  act  with  a  nuUioioas  intent ; 
and  the  verdict  was  then  altered  in  the  book  of 
the  clerk  of  the  peace.  The  court  refused  to 
interfere  by  mandamus  to  cancel  the  alterations. 
Jtex  V.  Suffolk  JJ.,  5  N.  &  M.  139  ;  1  H.  &  W. 
313;  6  L.  j.,  M.  C.  37. 

Where  a  jury  retnnw  what  the  judge  con- 
siElexs  to  be  an  improper  verdict,  he  may  direct 
them  to  reconsider  it,  and  is  not  bound  to  record 
it  unless  they  insist  upon  his  doing  so.  Where 
the  jury  reconsider  their  verdict  and  alter  it,  the 
*econd  is  the  real  verdict  of  the  jury.  Beg.  v. 
Jifeany,  L.  &  C.  21S  ;  32  L.  J.,  M.  C.  24  ;  8  Jur. 
<N.B.)  1161 ;  7  L.  T.  393  ;  11  W.  R.  41  ;  9  Cox, 
C.  0.  231.  See  Bea.  v.  Tmdoji,  L.  &  C.  81 ;  81 
L.  .T..  M.  0.  ro  ;  7  Jur.  (N.8.)  1128  ;  5  L.  T.  829  ; 
TO  W.  R  64  ;  9  Cox,  C.  C.  91. 

One  of  the  jury  pronounced  a  verdict  of  not 
guilty,  which  was  entered  by  the  clerk  of  the 
peace  in  hia  minute  book,  and  the  prisoner  was 
discharged.  Other  jurymen  then  interfered,  and 
said  their  verdict  was  guilty';  whereupon  the 
prisoner  was  bronght  back,  uid  the  jury  w^ 
again  asked  for  their  verdict,  when  they  all  said 
it  was  guilty,  and  that  they  had  been  unanimous. 
A  verdict  of  guilty  was  then  recorded  ; — Held, 
that  the  verdict  was  properly  amended  ;  and  the 
conviction  must  stand.  Beg.  v.  Vodden,  Dears. 
C.  C.  229  ;  23  L.  J..  M.  a  7  ;  17  Jar.  1014  ;  2 
W.  R.  55 ;  6  Cox,  0.  0.  226. 

Amendment.]  — An  erroneous  entry  of  the 
verdict  in  criminal  cases  may  be  amended  from 
the  juilgc's  note?,  but  not  from  the  recollection 
trf  the  judge.  Beg.  v.  Virrier,  12  A.  &  E.  317  ; 
4  P.  &  D.  161 ;  9  L.  J.,  M.  C.  120.  See  ildar  v. 
Haxd,  infra. 

Bpeoial  Terdiet.1— The  jury  may  in  a  criminal 
case  find  a  special  verdict  setting  out  the  facts. 
Beg.  V.  Dudley,  54  L.  J.,  M.  C.  32  ;  14  Q.  B.  D. 
273,  560  ;  52  L.  T.  107  ;  33  W.  R.  347 ;  16  Cox, 
C.  C.  624  ;  49  J.  P.  69. 

A  special  verdict  in  murder  may  be  amended 
by  the  minutes  taken  at  thetiiaL  Baay,Sazelt 
I  Leach.  C.  C.  S68,  382. 

3.  Attkhfts  to  Oohhit  Ofvenobb. 

When  Jury  may  Find.] — The  jury,  under 
«.  9  of  14  &  Id  Vict.  c.  100,  can  only  convict  the ' 
prisoner  of  an  attempt  which  is  a  misdemeanour, 
and  not  of  an  attempt  which  is  made  felony  by 
statute,    lleg.  v,  Cimnell,  (i  Cox,  C.  C.  178. 

A.  was  indicted  for  breaking  and  entering  a 
dwelling-house,  and  stealing  certain  specified 
f^ods,  aiul  it  appeared  that,  at  the  time  of  the 
breaking  and  entering,  the  goods  named  in  the 
indictment  were  not  in  the  house,  but  there  were 
other  gooils  there  belonging  to  the  prosecutor. 
Under  14^16  Vict,  c  100,8.9,  the  defendant  can 
only  be  convicted  of  the  att^pt  to  commit  tlie 
very  offence  with  which  he  is  cnarged.  Where, 
therefore,  the  jury  found  that  he  was  not  guilty 
of  the  felony  charged,  but  that  he  was  guilty  of 
t)reaking  and  entering  the  dwelling-house  of  the 
piosecutor,  and  attempting  to  steal  his  goods 
lliurein :— Held,  that  there  was  so  attempt  to 
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commit  felony  cbuged  within  the  meaning  of 
the  above  secUon,  and  therefore  the  verdict  could 
not  be  sustained.   Beg.  v.  li^Pharaon,  Z>ears.  & 

B.  197  ;  26  L.  J.,  M.  G.  134  ;  8  Jar.  (N.S.)  623 ; 
5W.  B.525;  7  Cox,  0.  C.  281. 

On  an  iudictment  under  24  k,  26  Vict.  c.  96, 
s.  67,  for  felonioasly  breaking  and  ratering  a 
shop  with  intent  to  commit  a  felony,  a  priscmer 
may  be  found  guilty  of  misdemeanoor  in  attempt- 
ing to  commit  that  felony.   Beg.  v.  Bain,  L.  & 

C.  129  ;  31  L.  J.,  M.  C.  88  ;  8  Jur.  (IT.8.)  418 ;  6 
L.  T.  647  ;  10  W.  R.  236  ;  9  Cox,  0.  0.  98. 

An  attempt  to  commit  a  burglary  may  be 
established  on  proof  of  a  breaking  with  intent 
to  Tob  the  house,  ^though  there  is  no  proof  of 
an  actual  entry.  Beg.  v.  Spanner,  12  Cox,  C.  C. 
155. 

If  Offence  Committed,  Jnry  cannot  find  Onilty 
of  Attempt  only.]— On  an  indictment  for  an 
assault  with  intent  to  commit  rape,  if  penetra- 
tion is  proved,  the  prisoner  cannot  be  convicted 
of  the  attempt.  B^.  v.  MekolU,  3  Cox,  C.  C. 
182. 

Before  14  &  16  Vict.  c.  100,  s.  12,  a  defendant 
would  be  acquitted  on  an  indictment  for  an 
assault  with  intent  to  ravish,  if  the  evidence 
amounted  to  proof  of  an  actual  rape.  Bern  v. 
Harmwcod,  1  East,  P.  C.  411. 

full  Offence  rendered  ImpMsible.] — A  con- 
viction for  an  attempt  to  commit  an  o&ence  may 
be  supported,  although  the  attempt  could  not 
possibly  have  culminated  in  the  full  offence  in 
the  manner  intended.  Beg.  v,  Collint  (L.  &  C. 
471)  overraled.  Beg.  v.  JBroum^  69  L.  J.,  M.  C. 
47;  24Q.B.D.  857  ;  61L.T.694  ;  88W.R.9Sj 

16  Cox,  C.  C.  715  ;  54  J.  P.  408— C.  C.  R. 

And  therefore,  if  a  person  tries  to  pick  a 
pocket,  he  is  guilty  of  an  attempt  to  Btea^  with- 
out proof  of  there  being  anything  in  the  pocket. 
Beg.  V.  Bim,  61  L.  J.,  M.  C.  116  j  66  L.  T.  300  ; 

17  Cox,  0.  C.  491 ;  56  J.  F.  662. 

If  a  person  pats  his  hand  into  the  pocket  oC 
another,  with  intent  to  steal  what  he  can  find 
there,  and  the  pocket  is  empty,  he  cannot  be 
convicted  of  an  attempt  to  steal.  Beg.  v.  (hllint, 
L.  &  C.  471 ;  33  L.  J.,  M.  C.  177  ;  10  Jur.  (K.a.) 
686  ;  10  L.  T.  681 ;  12  W.  R.  886  ;  9  Cox,  C.  C. 
497. 

In  order  to  commit  an  assault  with  intent  to 
commit  a  rape  the  jury  must  be  satisfied  not 
only  that  the  prisoner  intended  to  gratify  his 
passions  on  the  person  of  the  prosecutrix,  but 
that  he  intended  to  do  so  at  all  events,  and  not- 
withstanding any  resistance  on  her  part.  Bern 
v.iftfy<i,70ar.&P.  318.  S.  P.,  Sw.  t.  ITrfffJU, 
4  F.  ft  F.  967. 

Attempts  to  Steal.] — C.  was  in  the  employ  of 
a  contractor  for  the  supply  of  meat  to  a  camp, 
and  the  course  of  business  was  for  the  meat  to 
be  sent  down  to  the  camp,  there  weighed  out  to 
the  different  messes,  and  the  surplus,  if  any, 
returned  to  the  contractor.  C,  whilst  employed 
upon  this  duty  by  the  contractor,  during  the 
weighing  out,  substituted  a  false  weight  for  the 
true  one,  bis  intention  being  to  carry  away  and 
steal  the  difference  betwem  the  just  surplus,  for 
which  he  would  have  to  account  to  his  master, 
and  the  apparent  surplus  actually  remaining 
after  the  first  weighing.  Nothing  remained  upon 
his  part  to  complete  his  scheme  except  to  carry 
away  and  dispose  ot  the  meat,  which  he  would 
have  done  had  the  fraud  not  been  detected  :— 
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Rdd,  pn^>er^  convicted  of  attcupting  to  steal 
the  meat.  Mfg.  v.  Cheeteman,  L.  ic  C.  140  ;  31 
L.  J..  M.  C.  89  i  R  Jnr.  (n.b.)  143  ;  6  L.  T.  717 ; 
10  W.  R.  256  ;  9  Coi,  C.  C.  100. 

Prisoncre  were  charged  witb  an  attempt  to 
commit  a  larceny.  The  evidence  was  that  they, 
with  another  boy,  were  seen  by  a  policeman  to 
Bit  together  on  some  doorsteps  near  a  crowd,  and 
when  a  well-dressed  person  caane  up  to  see  what 
was  going  on,  one  made  a  sign  to  the  others,  and 
two  of  them  got  Qp  and  followed  the  person 
into  the  crowd.  One  of  them  was  seen  to  lift 
the  tail  of  a  man's  coat,  as  if  to  ascertain  if  there 
was  anything  in  the  pocket,  but  making  no 
visible  attempt  to  pick  the  pocket,  and  to  place 
a  hand  against  a  woman's  dress,  bat  no  actual 
attempt  to  insert  the  hand  into  the  pocket  was 
observed:  —  Held,  not  to  be  evidence  of  an 
attempt  to  steal.    Reg.  v.  Taylor,  25  L.  T.  75. 

To  Obtain  by  False  Pretences.] — The  prisoner 
wrote  a  begging  letter  to  the  prosecutor,  in 
which,  by  certain  false  statements,  he  attempted 
to  obtain  money.  The  prosecutor  sent  the 
prisoner  five  shillings,  but  stated  at  the  trial 
that  he  knew  the  pretences  were  false : — Held, 
that  he  might  be  convicted  of  an  attempt  to 
obtain  miHiey  by  false  pretences.  Beg.  v.  Hentler, 
22  L.  T.  691 ;  19  W.  K.  108  ;  11  Cox,  C.  C.  570. 

A.,  employed  in  a  tannery,  clandestinely  re- 
moved certain  skins  of  leather  from  the  ware- 
house to  another  part  of  the  tannery,  fortbe  pur- 
pose of  delivering  them  to  the  foreman  and 
getting  paid  for  them  as  if  they  had  been  bis 
own  work ; — Held,  that  this  amounted  to  an 
attempt  to  commit  the  misdemeanour  of  obtain- 
ing money  by  false  pretences.  B^.  v.  Sal- , 
lousay,  1  Den.  C.  C.  370  ;  T.  A:  M.  40 ;  3  New 
8ess.Cas.  410;  2  Car.  &  K.  942  ;  18  L.J..M.C. 
60  ;  13  Jut.  86  ;  3  Cox,  C.  C.  241. 

The  defendant  had  contracted  with  the  guar- 
dians of  a  poor  law  union  to  deliver  loaves  of  a 
specified  weight  to  any  poor  persons  bringing  a 
ticket  from  the  relieving  officer.  The  tickets  were 
to  be  returned  by  the  defendant  at  the  end  of  the 
week,  with  a  statement  of  the  number  of  tickets 
sent  back,  whereupon  he  would  be  credite<l  with 
the  amount,  and  the  money  would  be  paid  at 
the  time  Rtipulated  in  the  contract.  The  defen- 
dant delivered  to  certain  poor  people  who 
brought  tickets  loaves  of  less  than  the  specific 
we^ht,  returned  the  tickets  with  a  note  of  the 
number  sent,  and  obtained  crolit  in  account  for 
the  loaves  so  delivered  ;  but  before  the  time  for 
payment  had  arrived  the  fraud  was  discovered  : 
—Held,  that  the  defendant  could  properly  be 
convicted  of  attempting  to  obtain  money  by  false 
pretences,  for  although  he  had  obtained  credit 
in  BOGOunt,  yet  be  bad  done  all  that  was  de- 
pending oQ  himself  towards  the  payment  of  the 
money.  Reg.  v.  Eagleton,  Dears.  C.  C.  615  ;  24 
L.  J.,  M.  C.  158  ;  3  C.  L.  B.  1145  ;  1  Jur.  (N.S.) 
JMO  ;  4  W.  R.  17  ;  6  Cox,  C.  0.  659. 

A  man  went  to  a  pawnbroker's  shop  and  laid 
down  ^evcu  thimbles  on  the  counter,  saying,  "  I 
want  ha.  for  them."  The  pawnbroker's  assistant 
ashed  the  man  if  they  were  silver,  md  he  said 
they  were.  The  assistant  tested  them,  and  found 
thorn  not  to  be  silver  ;  hegave  the  man  no  money 
but  sent  for  a  policeman  and  gave  him  in  cus- 
: — Held,  that  the  conduct  of  the  man  who 
presented  the  thimbles  amounted  to  an  attempt 
to  commit  the  offence  of  obtaining  money  by 
false  pretences.  lUg.  v.  Ball,  Car.  tt  M.  249. 
A  collier  placed  certain  "tallies"  in  a  tub, 


whereby  in  the  ordinary  course  of  business  the 
tallies  would  have  been  hung  on  a  "  tally- bc»rd," 
and  he  would  have  received  paymrat  as  if  for 
baring  raised  as  many  tabs  of  coal  as  the  nomber 
of  the  tallies: — Held,  that  this  constituted  a 
complete  attempt  to  obtain  money  by  false 
pretences.   B^g.  v.  Righy,  7  Cox,  C.  C.  507. 

To  eonunit  Rape.]— An  indictment  charged  H. 
with  rape,  and  W.  with  aiding  and  abett^ig  in 
the  rape.  The  jury  founid  H.  and  W.  goil^  of 
misdemeanour;  H.  of  attempting  to  commit  a. 
rape,  and  W.  of  aiding  H.  in  the  attempt.  It 
was  contended  that  this  verdict  amounted  to  an 
acquittal  of  W.,  as  the  case  did  not  fall  within 
14  i  16  Vict.  c.  100,  s.  9 :— Held,  that  the  con- 
viction was  ri^t.  Beg.  v.  Hapgood  and  Wyattf 
39  L.  J.,  M.  C.  83  ;  L.  R.  1  0.  C.  221 ;  21  L.  T. 
678  ;  18  W.  R.  356  ;  11  Cor,  C.  C.  471. 

Setting  Fin  to  Stack— Orort  Act.]— It  was 
a  sufficient  overt  act  to  render  a  person  liabls- 
to  be  found  guilty  of  attempting  to  set  fire  to  a 
stack,  under  9  k  10  Vict,  c  25,  s.  7,  if  be  went  to 
the  stack  witb  the  intention  of  setting  fire  to  it 
and  lighted  a  lucifer  match  for  that  purpose,  but 
abandoned  the  attempt  because  he  found  that  be 
was  being  watched.  Reg.  v.  Taylor,  1  F.  ft  F. 
611. 

Attempt  to  commit  Misdsmwuioiir.] — The 

moment  a  man  takes  one  necessary  step  towards 
the  completion  of  a  misdemeanour,  he  commits  a 
misdemeanour.  Every  step  towards  a  misde- 
meanour, by  an  act  done,  is  punishable  as  a  mis- 
demeanour. Bfg.  V.  Chapman,  2  Car.  k  E.  846 
1  Den.  C.  C.  4.H2  ;  T.  &  M.  90  ;  18  L.  J.,  M.  C. 
162;  13  Jur.  885. 

Any  one  act  of  fraud  upon  a  public  officer, 
with  intent  to  deceive, wherebyamatter required 
by  law  for  the  accomplishment  of  an  act  of  a 
public  nature  is  illegally  obtained,  amounts  to 
an  indictable  misdemeanour ;  and  it  need  not  be 
alleged  or  proved  either  that  the  act  was  in  fact 
accomplished,  or  that  the  party,  at  the  time  of 
committing  the  fraud,  intended  tbat  it  should  be. 
lb. 

A  false  oath  taken  before  a  surrogate,  with  in- 
tent to  deceive  euch  surrogate,  and  to  obtain  from 
him  a  licence  for  a  marria^  is  punishable  as  a 
misdemeanour,  althougit  it  is  not  alleged  in  the 
indictment,  nor  proved  in  evidence,  that  the  mar- 
riage was  in  fact  celebrated,  and  although  the- 

r-ty  found  guilty  was  not  the  penson  about  to 
married.  lb. 

Every  attempt  (not  every  intention,  but  every 
attempt)  to  commit  a  misdemeanour  is  a  misde- 
meanour. Beg.  V.  J^arUn,  9  Car.  k  P.  216.  S.  P.^ 
Reg.  V.  I^aHia,  9  Car.  k  P.  213  ;  2  M.  C.  C.  123. 

An  attempt  to  commit  a  misdemeanour  is  a 
misdemeanour,  whether  the  offence  was  created 
by  statute,  or  was  an  offence  at  common  law. 

Rem  V.  Roderick,  7  Cor.  k  P.  796  ;  Rex  v.  ^ 

B.  &  R.  107 ;  £mi  y.  BvOer,  6  Oar.  ft  P.368. 

Attempt  to  comndt  Suicide.] — ^An  attempt  to 
commit  suicide  is  a  misdemeanour  at  common 
law.   Reg.  v.  Doody,  6  Cox,  C.  C.  463. 

Attempts  to  Xnrdei.] — See  ante,  coL  1641. 

Indictment.]— An  indictment  for  an  attempt 

to  commit  larceny,  which  charges  the  prisoner 
with  attempting  to  steal  "  the  goods  and  chattels 
of  A.,"  without  farther  specifying  the  goods 
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iiitciKlcil  to  be  stolen,  is  safficiently  certain.  Sea. 
V.  J.'/ii,Mn,  L.  &  C.  489  ;  34  L.  J.,  M.  C.  24  ;  10 
Jur.  (x.s.)  1 160  ;  II  L.  T.  S89  ;  18  W.  K.  101 ;  10 
Cox,  C.  C.  13. 

An  indictment  which  merely  charges  the  de- 
fendant with  unlawfully  attempting  and  endeav- 
i.uriiig,  frautluluntly,  falsely  and  unlawfully,  to 
obtuiii  from  A.  a  large  sum  of  money  with  intent 
to  cheat  and  delraud  him,  Is  bad  In  arrest  of 
judgment.  Jlt-g.  v.  Mar»h,  1  Den.  C.  C.  S05  ;  T. 
A  M.  iy2  ;  19  L.  J.,  M.  C.  12  ;  3  Cox,  C.  C.  571. 

A  (xjuiit  in  an  indictment  alleging  that  the 
j>risoiici-a  by  divers  false  and  fraudulent  pre- 
tences, unl  nvf  uUy  knowingly  and  designedly  did 
attempt  and  cnileavour  feloniously  lib  steal  take 
and  carry  away  from  A.  a  large  sum  of  mocey, 
to  wit,  the  Bum  of  202.  of  the  monc^ys  of  the  said 

A.  18  (food.  Ileg.  v.  BuUofk,  Deata.  C.  C.  653  ; 
25  L.  J.,  M.  C.  U2. 

Till.  NEW  TBIAL. 

In  vbat  Cues.} — No  new  trial  can  be  granted 
in  cases  of  felony.  Sesc  v.  Mawbey,  6  Term 
Eep.  (;3«  ;  3  It.  R.  2S2. 

If  at  with  icspccttu  misdemeanours,  it  isentircly 
■discretionary  in  the  court  whether  it  will  grant 
orriifusc  a  new  trial.  Ih. 

A  new  trial  was  granted  on  the  ground  of  the 
improper  reception  of  depositions  in  a  case  of 
felony  removed  by  certiorari.  JZ^.  v.  Seaife,  1 7 
Q.  B.  238 :  2  Den.  C.  C.  281  ;  2a  L.  J.,  M.  C. 
229. 

But  according  to  the  common  law  there  is  no 
power  to  grant  a  new  trial  in  a  case  of  felony. 
jltt.-Gcn.  Acio  South  Walet  v.  Bertrand,  4 
Uoorc,  V.  C.  (N.8.)  460  ;  36  L.  P.  C.  61  ; 
L.  U.  1  P.  C.  620;  16  L.  T.  762 ;  16  W.  B.  9  ; 

10  Cox,  C.  C.  618. 

In  a  charge  of  felony  where  the  indictment  is 
good  and  the  prisoner  has  been  given  in  charge 
to  a  jury  in  due  form  of  law  empanelled,  chosen 
Jind  sworn,  and  a  verdict  has  'b&m  returned  and 
judgment  given,  the  proceedings  are  Bnal^  and 
a.  venire  de  novo  will  not  lie.  Jteg,  v.  Murphy, 
6  Moore,  P.  C.  (S.S.)  177  ;  38  L.     P.  C.  63  ;  L. 

B.  2  P.  C.  535  ;  21  L.  T.  698 ;  17  W.  R.  1047  ; 

11  Cox,  C.  C.  372. 

When  a  verdict  is  so  imperfect  that  no  judg- 
ment can  be  given  apon  it,  a  venire  de  novo  can 
Jbe  awarded  even  in  felonies.  Campbell  v.  Reg.y 
2  New  Sess.  Cas.  297  ;  11  Q.  B.  799 ;  17  L.  J.,  H. 
-O.  89  ;  12  Jnr.  117  ;  2  Cor,  C.  C.  463— Ex.  Ch. 

 Whers  Defendant  ii  Aoqoitted.] — No  new 

trial  can  be  granted  on  an  indictment  for  per- 
jury, where  the  defendant  is  acqnittecL  Jt^  v. 
Mriee,  3  B.  &  Aid.  606 ;  1  Chit.  362. 

On  an  indictment  for  non  repair  of  a  hi^way 
after  a  verdict  for  the  def endMit,  the  court  wiU 
•order  a  new  trial  on  the  ground  <rf  misdirection. 
lUg.  V.  BraiUford,  2  L.  T.  508. 

After  a  verdict  for  a  defendant,  upon  an  in- 
•dictment  for  the  non-repair  of  a  highway,  the 
<»urt  refused  an  application  for  a  new  trial,  on 
the  ground  of  theimproper  rejection  of  evidence ; 
but  suspended  the  judgment  in  order  that  another 
indictment  might  be  preferred.  Rex  v.  Sutton, 
5  B.  Jc  Ad.  52  ;  2  N.  i:  M.  57  ;  2  L.  J.,  M.  C.  75. 
S.  P.,  Rex  V.  Wandsworth,  1  B.  &  Aid.  63 ;  2 
Chit.  282  ;  18  B.  E.  434  ;  Reg.  v.  Challicombe,  G 
Jnr.  481  ;  i^^.  v.  Southampton  Omnty,  56  L,  J., 
M.  C.  112  ;  ly  Q.  B.  D.  690 ;  67  L.  T.  261 ;  16 
Cox.  0^0.371;  52  J.  P.  62. 

A  new  trial  will  not  be  gtaated,  after  an 


acquittal  upon  an  indictmeit  for  obstructing  a 
highway,  on  the  ground  that  the  verdict  is 
against  the  evidence.  R^.  v.  Johnion,  2  El.  & 
El.  613  ;  29  L.  J.,  M.  C.  133  ;  6  Jur.  (n.s.)  653  ; 
8  W.E.236. 

Upon  the  trial  of  an  indictment  for  obstructing 
a  highway  the  defendant  was  acquitted  :—Held, 
that  a  new  trial  on  the  ground  of  misreception 
of  evidence,  misdirection,  and  that  the  v^icfe 
was  against  evidrace,  could  not  bo  granted.  Beg. 
v.  Duncan,  60  L.  J.,  M.  C.  95  ;  7  Q.  B.  D.  198  ; 

44  L.  T.  521  ;  30  W.  R.  61  ;  14  Cox,  C.  C.  671  ; 

45  J.  P.  456. 

A  new  trial  was  refused  after  a  verdict  of  not 
guilty,  upon  an  indictment  for  not  repairing  a 
road,  when  the  verdict  did  not  bind  uie  right. 
Rex  V.  Burbou,  5  U.  &  S.  392 ;  17  B.  R.  369. 

The  court  refused  to  grant  a  rulenisi  for  a  new 
trial  after  a  verdict  for  the  defendant  upon  an 
indictment  for  non-repair  of  a  churchyara  fence, 
which  was  moved  for  on  the  ground  of  the  verdict 
being  against  evidence.  Rcji  v.  Meyaell,  6  East, 
315  ;  2  ijmitb,  406  ;  8  B.  B.  493. 

Not  granted  even  for  a  mlsdirectatm,  after  an 
acquittal  on  an  indictment  for  a  misdemeanour. 
Rex  V.  Cohen,  1  Stark.  616. 

Where  in  an  indictment  not  chaiging  an 
offence  for  which  the  defendant,  if  guilty,  might 
suffer  fine  and  imprisonment,  a  civil  right  comes 
in  question,  and  the  right  would  be  bound  Iqr 
the  verdict,  a  new  trial  might  be  granted  after  a 
verdict  for  defendant.  lUg.  v.  Ratsell,  3  El.  k 
BI.  942;  23  L.  J.,  M.  C.  173  ;  18  Jur.  1022  ;  2 
W.  B.  566.  See  Beg.  v,  Bo^ld,  I  Jur.  (nj.) 
594,  n. 

On  wliat  Onmndi  —  Xvidnwa  xeeafTCd  in 
absenoe  of  Judge.]— When  it  is  allq^ed  that  the 

jury  has  received  evidence  in  the  absence  of  the 
judge  and  of  the  prisoner,  it  is  for  the  court 
before  whom  the  trial  takes  place  to  investigate 
the  facts,  and  ascertain  whether  the  alleged 
irregularity  has  occurred  :  but  quaere  whether  if 
such  irregularity  is  so  found  to  have  occuned, 
the  court  has  jurisdictim  to  order  a  venire  de 
novo  as  for  a  mis-triaL  Beg.  v.  MdHin,  41  L. 
J.,  M.  C.  lis  ;  L.  R.  1  C.  C.  378  ;  36  L.  T.  778 ; 
20  W.  B.  1016  ;  12  Cox,  C.  C.  204. 

  All  Jiixy  not  prosent  whan  Tordiot 

giVML] — If  all  the  jury  were  not  present  when  a 
verdict  of  guilty  was  delivered  against  a  defen- 
dant for  the  publication  of  a  libel,  and  it  is 
uncertain  whether  they  all  heard  such  verdict 
pronounced  by  the  foreman,  the  court  will,  with 
the  consent  of  the  defendant,  grant  a  new  triaL 
Beai  V.  Wooler,  2  Stark.  Ill  ;  18  B.  B.  402. 

 Jnijinen  not  all  Bttnunoned.] — ^Upon  the 

trial  of  an  information  for  a  libel  by  a  special 
jury,  only  ten  jurymen  appeared,  and  two  tales- 
men were  sworn  to  make  up  the  jury  :  it  is  no 
ground  for  a  new  trial,  that  two  of  the  non- 
attending  special  jurymen  named  in  the  pasel 
had  not  been  summoned,  though  it  appeared  that 
this  fact  was  unknown  to  the  defendant  until 
after  the  trial.  Best  v.  Hunt,  4  B.  &  Aid.  430  ; 
23  B.  B.  333. 

 Juryman  who  sorrod  on  Orand  Jury.] — 

After  a  special  jury  had  been  sworn  on  the  trial 
of  an  indictment  fur  a  mif^lemeanour,  it  was  dis- 
covered that  one  of  them  had  sat  on  the  grand 
jury  who  found  the  bill.  It  was  proposed  that 
he  should  leave  the  box,  but  the  oefendaots 
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objected  to  this  course  :  the  trial  proceeded,  and 
they  were  found  guilty.  Under  these  circum- 
stances, the  court  refused  to  grant  a  rule  for  a 
new  trial  on  the  gronnd  oC  mis-triaL  Jieg.  v. 
&aina»,  1  F.  ft  D.  96  ;  8  A.  ft  E.  eSl ;  1  W. 
W.  ft  H.  610 ;  8  L.  J.,  M.  C.  3. 

 Jmymsn  with  no  doalifleation — Aniwar- 

iag  to  Rama.  J — Whereon  the  trial  of  an  indictment 
for  perjury,  it  was  necessary  to  swear  talesmen 
from  the  common  jury  panel,  and  one  J.  Wil- 
liams being  called,  his  son,  R.  H.  Williams  (at 
the  request  of  his  father,  and  witJMut  collusion) 
appeared  for  him,  and  was  sworn  and  served  on 
the  jury,  he  not  being  of  age,  neither  having  a 
■  qualification,  not  being  on  the  panel : — Held, 
that  there  was  a  mis-trial,  and  a  rule  obtained  for 
a  new  trial  was  made  absolute.  Hex  v.  Tremearne, 
7D.ftB.684  ;  6B.ftC.851;  4  L.  J.  (o.s.)  K.  B. 
157  ;  29  R.  R.  234. 

TTpon  a  trial  of  a  prisoner  for  mnider,  the  name 
of  Joseph  Henry  Thome  was  called  from  the 
jury  panel  as  a  juror  to  try  him,  when  William 
Tbomiley,  who  was  also  upon  the  jury  panel,  by 
mistake  answered  to  his  name  and  went  into  the 
jxuy-box.  He  was  sworn  and  the  prisoner  was 
convicted  and  sentenced.  The  mistake  was 
disoorered  next  day  : — ^H^  that  there  had  been 
no  mis-trial,  but  quasre  whether  the  objection 
made  would  be  matter  of  error.  Jltg.  v.  Mellor, 
Dear8.&B.46d;  27  L.  J.,  M.  C.  121 ;  4  Jm-.  (n.s.) 
S14 ;  6  W.  B.  S22  ;  7  Cox,  a  O.  464.  B.F.,J2w. 
T.  Metcalfe,  3  Cox,  C.  0.  220. 

 Of  Snr^riie.]— A  new  trial  wiH  be  granted 

on  an  indictment  for  a  misdemeanour  on  the 
ground  of  surprise,  as  in  civil  oases.  Seg.-w.WhiU' 
koute.  Dears.  C.  C.  1. 

Wl^e,  upon  trial  of  an  Indictment  for  a  mis- 
demeanonr,  a  witness  examined  before  the  grand 
jury  was  not  examined  at  the  trial,  and  a  witness 
not  examined  before  the  grand  jury  was : — 
Held,  that  it  was  not  such  a  surprise  upon 
the  defendants  as  entitled  th^  to  a  new  trial 
Jtea  V.  SoUingberu,  6  D.  ft  B.  345  :  1  B.  ft  C. 
829  ;  8  L.  J.  (o.B.)  K.  B.  226. 

 Jury  Mparating  for  the  Kight  in  Wi- 

demeanonr,] — Upon  the  trial  of  an  indictment  for 
a  misdemeanour,  which  continued  more  than  one 
day,  the  jury,  -without  the  knowledge  or  consent 
of  the  defendants,  separated  at  night : — Held, 
thftt  the  vmlict  was  not  therefore  void  ;  and  that 
it  formed  no  ground  for  granting  a  new  triid, 
it  not  appearing  that  there  was  any  suspicion  of 
any  improper  communications  having  taken 
place.   Sex  v.  Xinnear,  2  B.  ft  Aid.  462. 

WlLether  one  of  lersial  Sefradants  entitled 
to.] — Where  sereral  defendants  are  tried  at  the 
same  time  for  a  misdemeanour,  and  some  are  ac- 
quitted and  some  convicted,  the  court  may  grant 
a  new  trial  as  to  those  convicted,  if  they  think 
the  conviction  improper.  Bex  v.  Mawbey,  6 
Term  Rep.  619;  3  R.  R.  282. 

Where  all  of  several  defendants  in  an  indict- 
ment for  conspiracy  are  foond  guilty,  if  one  of 
them  shows  himself  entitled  to  a  new  trial,  on 
grounds  not  affecting  the  others,  the  new  trial 
will  nevertheless  be  granted  as  to  all.  Ji^g.  v. 
Ovmpnix,  9  Q.  B.  824  ;  16  L.  J.,  Q.  B.  121 ;  II 
Jnr.  204  ;  2  Oox,  C.  C.  145. 

PnMtioe  <ni— Time  to  more.]— A  defendant, 
convicted  on  a  criminal  prosecution,  cannot  more 


for  a  new  trial  after  the  first  four  days  of  the 
next  term  ;  though,  it  it  appears  to  the  court  ab 
any  time  before  judgment  that  injustice  ha» 
been  done  l^the  Terdict,  tiiey  will  intetpoae 
and  grant  a  new  triaL  Sex  t.  Holt,  6  Term  R«>. 
486. 

A  motion  for  a  new  trial  on  behalf  of  a. 
defendant  in  an  indictment,  must  be  made 
within  the  first  four  days  of  term,  though  the 
argument  vriU  be  postponed  till  he  is  brought 
u|^for  judgment.   Seg.  t.  H^heringUm,  6  Jur. 

Where  a  new  trial  Is  to  be  moved  for  by  a. 
defendant  in  a  criminal  case,  intimation  must  be 
given  to  the  court  during  the  first  four  days  or 
term  that  the  party  is  prepared  to  move,  Rey. 
T.  J/euman,  1  EL  ft  Bi  268  ;  Dears.  C.  C.  85 ;  22 
L.  J.,  Q.  B.  156 ;  17  Jur.  617. 

 AlKd»itf.]— Affidavits  of  new  facts  aia 

not  in  general  admissible  in  criminal  eaees,  on  & 
motion  for  a  new  trial,  unless  there  was  somfr 
surprise  on  the  defendant  at  the  trial :  bat 
affidavits  of  the  death  of  a  person  may  be 
received  to  account  for  his  not  having  beoi 
examined  as  a  witness.  Mem  v.  Bow^ek.  2 
Chit  278. 

 Personal  Attendanoo.]— All  the  defen- 
dants convicted  upon  an  indictment  for  a  con- 
spiracy most  be  present  in  court  when  a  motion 
for  a  new  trial  is  made  on  behalf  <A  any  of  tbem. 
.Bm  T.  11  East,  307.  S.  P.,  JR«  v.  Jjiew, 
3  M.  ft  6.  9  ;  15  B.  R.  380 ;  JiAK  V.  Coe1iTam& 
iLord),  3  M.  ft  8.  10,  n. ;  15  R.  R.  380,  n. 

Whereadefendantconvicted  of  a  misdemeanour 
at  the  assizes  was  committed  to  the  county  goal 
to  abide  the  judgment  of  the  court,  and  wa» 
detained  for  no  other  cause  ;  on  a  suggestion  of 
his  inability  to  pay  the  expense  of  bringing 
himself  up,  the  comt  allowed  a  motion  for  a 
new  trial  to  be  made  without  his  personal  at- 
tendance. Sex  V  Boltz,  8  D.  ft  B.  66  ;  5  B.  ft  C. 
334;  4L.J.  (0.8.)K.  B.262. 

It  seems  that  the  consent  of  the  counsel  for 
the  prosecution  cannot  dispense  with  the  rule 
which  requires  the  presence  of  defendants  con- 
victed upon  a  crinidnal  proceeding,  during  & 
motion  for  a  new  trial  Sem  t.  I'-Mder,  2  D.  ft, 
R.  46. 

A  defendant  in  the  actual  custody  of  the 
marshal  upon  criminal  process,  in  consequence 
of  an  indictment  in  the  king's  bench,  need  not 
be  present  when  a  motion  for  a  new  trial  is  made 
on  his  behalf.  Sex  t.  Bollingbery,  6  D.  ft  R. 
344  ;  4  B.  &  C.  329  ;  3  L.  J.  (o.B.)  K.  B.  226. 

A  defendant  sentenced  to  transportation  can- 
not move  for  a  new  trial  without  appearing  in 
court,  though  the  sentence  has  been  passed  at 
the  assizes  under  11  Geo.  4  ft  1  WilL  4.  c  70,  a. 
9.  iI<v.T.  f^tfduwZI,  17  Q.  B.603  ;  2  Den.C.C. 
372,  n.;  21  L.  J.,  M.  C.  <8  ;  15  Jur.  1011. 

Semble,  that  where  there  are  sevei-al  defendantSr 
all  need  not  be  present  in  court  in  order  to  en- 
title one  or  more  of  such  defendants  to  move  for 
a  new  triaL  lb. 

In  moving  for  a  new  trial  where  the  defendant 
has  been  found  guilty  of  a  nuisance  in  obstinct- 
ing  a  public  sewer,  and  where  he  is  hable  not  to- 
personal  punishment  but  to  a  fine,  it  is  not 
necessary  that  he  should  be  present  in  court. 
lUg.  V.  Parbinttm,  2  Den.  0.  C.  459 ;  15  Jur. 
1011. 

 Ootti.]— The  role  as  to  payment  of  ooits 
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on  a  motion  for  a  new  trial  is  the  same  in  prin- 
ciple in  civil  and  criminal  casea.  ilev  v.  F<frd,  1 
N.  &  M.  776. 

Where  a  new  trial,  on  an  Indictment  removed 
into  the  queen's  bench  bj  certiorari  at  the  in- 
stance of  the  defendant,  is  ordered  on  the  ground 
of  surprise,  the  court  may,  in  it«  discretion, 
order  the  costs  to  await  the  event  of  the  new  triaL 
S^.  T.  WhUebome,  Dears.  G.  0. 1. 

 ^peaL]— The  17  b  18  Yict  c.  125,  s.  35 

(C.  L.  P.  Act,  1854),  which  gives  an  appeal 
on  motions  for  new  trials,  does  not  ap^  to 
indictments.  Jteg.  t.  StepkeHt,  7  B.  £  8. 
710. 

 Toriidiotion  of  ConrtofCziminal  Appeal.] 

— It  seems  that  the  court  of  criminal  appt^  has 
no  power  on  a  mis-trial  to  set  aside  the  verdict 

and  judgment  and  to  order  a  venire  de  novo. 
It^g.  v.  jildlvr,  Ueare.  &  B.  468  ;  27  L.  J.,  M.  C. 
121 ;  4  Jur.  (NA)  214  ;  6  W.  K.  322 ;  7  Cox,  C.  G. 
464. 


IX.  JUDGMENT  AND  FUNISHUENT. 

1.  OeneraUy,  1901. 

2.  M  Nitl  PHui,  1908. 

9.  Bringing  up  for  Judgment  h^ort  Qiunf* 

Bench  Divinon,  1908. 
4.  Arrest  of  Judgnunt,  1910. 
6.  Rerertal  of  Judgment,  1910. 
6.  Im^itonmeiU,  Slnw  of,  1911. 


L  Geheeallt. 

Beeord— After  F«w  Trial  had.] — The  record 

of  the  proceedings  in  the  queen's  hench  upon  an 
indictment,  containingseveral  counts  for  perjury, 
after  regularly  setting  forth  all  the  proceedings, 
down  to  the  finding  of  a  verdict  of  guilty  and 
the  prayer  of  judgment,  went  on  to  state  that 
"  because  it  appears  to  the  court  here,  that  the 
verdict  so  given  against  0.  W.  K.  was  unduly 
given  ;  therefore,  the  verdict  is  bjr  the  court  here 
vacated  and  made  void ;  and  all  other  process 
ceasing  against  the  jury  before  impanelled,  the 
sheriff  is  commanded  so  that  be  cause  a  jutr 
anew  thereupon  to  come,  &c.,  l^whom  the  truth 
of  the  matter  may  be  better  known."  And  then, 
after  regularly  carrying  down  the  farther  pro- 
ceedings to  the  finding  of  a  second  verdict  of 
■guilty,  and  a  second  prayer  of  judgment,  it  con- 
cluded thus  :  "  It  is  consideredand  adjudged  and 
ordered  that  0.  W.  K.,  for  the  offence  charged 
upon  liim  in  and  by  each  and  eveiy  count  of  the 
indictment,  be  imprisoned  in  the  queen's  prison 
for  the  space  of  eight  calendar  months  "  : — Held, 
that  the  record  in  terms  contained  a  sufficient 
entry  of  the  award  of  a  new  trial,  it  appearing 
that  the  form  adopted  was  the  same  as  the  pre- 
cedents used  and  approved  of,  and  that  the  entry 
of  the  final  judgment  and  sentence  was  sufficiently 
certain.  Kiiiff  y.  Ba.,  18  L.  J.,  Q.  B.  258  :  13 
Jar.  743  ;  3  Goz,  0.  G.  661— Ex.  Ch. 

The  record  at  the  quarter  sessions,  after  stating 
that  the  defendants  were  indicted  for  stealing 
oats,  to  which  they  pleaded  not  guilty,  and  a 
verdict  of  guilty  thereon,  added,  "  that  because 
it  appeared  to  the  justices,  tha^  after  the  jury 
had  retired,  one  <A  them  had  separated  from  the 
other  jurors,  and  conversed  respecting  hia  verdict 
with  a  stranger,  it  was  considered  that  the 
Teidict  was  bad,"  and  it  was  therefore  quashed, 


and  a  venire  de  novo  awarded  to  the  next 
sessions ;  and  it  then  proceeded  to  set  out  the 
appearance  of  the  parUea  at  such  sessions,  and 
the  trial  and  convlotion  tiie  second  jury, 
"  whereupon  all  and  singular  the  pranises  being 
seen  and  considered,  judgment  was  given"  : — 
Held,  on  a  writ  of  error,  that  such  judgment  was 
right.   Rex  v.  Fowler,  4  B.  &  Aid.  273. 

Mitigation  of  Pnniiluneiit]— Wherea  prisoner 
pleads  guilty  to  a  misdemeanor  at  sessions  of 
oyer  and  terminer,  he  cannot  be  beard  tither  \(j 
himself  or  his  counsel  in  mitigation  of  pmilah- 
ment.  The  facts  to  be  laid  before  the  court 
should  be  on  affidavit.  Beg.  v.  Gregory,  1  Cox, 
C.  C.  31  ;  1  Car.  &  K.  228. 

The  fact  that  the  prisoner  is  a  person  of 
character  and  of  a  respectable  position  in  life, 
is  an  aggravation  of  the  offence,  and  is  not  a 
reascm  for  mitigation  of  panishment.  ilw.  T. 
 ,  7  Cox,  O.  C.  4. 

Judgment — Fostponoiteat  at]— -A  vritneBB 
being  indicted  for  p^ury  is  not  a  reason  for 
postponing  judgmmt  against  the  person  con- 
victed, ibw  T.  MaydiM,  1  W.  BL  404  ;  8  Bon; 

1387. 

— -  Kay  be  Oivon  thoagh  Conspirator  Un- 
tried.]— Indictment  against  A.,  B.,  C.  and  D. 
for  a  conspiracy,  charging  that  they  conspired 
together,  with  divers  other  persons  unlmown.  A. 
and  B.  were  tried.  A  was  found  not  guilty,  and 
B.  was  found  guilty  of  conspiring  with  C.  G. 
had  pleaded  before  the  trial  of  A.  and  B.,  bat 
neither  he  nor  D.  appeared  to  take  their  trials^ 
On  motion  to  arrest  the  judgment  against  B.,  or 
suspend  it  till  C.  should  be  tried  : — Held,  that 
the  verdict  was  conclusive  against  B.as  a  general 
verdict  of  guilty,  and  that  judgment  might  be- 
given  against  him  without  reference  to  what  the- 
verdict  might  be  on  the  trial  of  C.  Bev  t.- 
CboJte,  7  D.  &  B.  673  ;  6  B.  ft  a  5.S8. 

 FanishmeiLt  to  oommence  In  fataro.] — A 

judgment  of  imprisonment  against  a  defendant 
to  commence  in  future,  i.e.  from  and  after  the- 
determination  of  an  imprisonment  to  which  he- 
was  before  sentenced  for  another  oifence,  is  good 
in  law.    WUhea  v.  Bex,  4  Bro.  P.  G.  367. 

 Haming  Day  fior  Corporal  Panishment.] — 

It  is  not  the  practice  of  any  court  of  criminal 
jurisdiction  to  make  the  day  upon  which  execu- 
tion of  any  corporal  pnnisluneut  is  to  be  done  a. 
part  of  the  original  sentence.  The  time  of  In- 
dicting such  punishment  is  usually  left  either  tc 
the  discretion  of  the  officer  to  whom  the  execu- 
tion of  the  sentence  belongs,  or  is  apiwinted 
by  a  particular  rule  of  the  court  (or  statute 
27  &  28  VlcL  c.  44),  which  awards  tW  punish- 
ment.  Atkinmn  v.  Bex,  S  Bro.  P.  G.  517. 

.  Pronounced  in  Prisoner's  Absence.] — ^A 

sentence  of  corporal  punishment  cannot  be  pro- 
nounced on  a  person  in  his  absence.  Bex  v. 
Harm,  3  Burr.  1786.  S.  P.,  Anon.,  Loflt, 
400. 

  Statute  need  not  be  Beferred  to.] — It  is 

not  necessary,  in  recording  sentence,  to  refer  to 
the  statute  wliich  gives  the  punishment.  Murray 
V.  Beg.,  7  Q.  B.  70U ;  14  L.  J.,  Q.  B.  8&7 ;  9  Jar. 
696. 

Tine— Amonnt  of.]— Where  on  conviction  oC 
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a  corporation  npon  an  iadictment  removed  by 
certicnari  into  the  crown  side  of  the  qaeen's 
boich  division,  a  fine  is  to  be  impoeed,  the  fine  is 
only  to  be  commensnrate  with  the  offence  com- 
mitted, and  the  court  in  apportioning  the  fine 
will  not  take  into  consideration  the  amount  of 
the  costs  incnrred  by  the  proeecntion.  Reg.  v. 
Z.  St  N.  W.  Rv^  58  li.  T.  771  ;  62  J.  P.  821  ;  16 
Cox,  C.  C.  113. 

Where  a  fixed  fine  by  Btatate  for  a  misde- 
meanour is  miscalcniateu  in  the  verdict  and  the 
judgment,  the  court,  upon  a  role  served  on  all 
parties  interested,  will  alter  the  rule  for  judgment 
against  the  prisoner,  and  the  entry  roll  as  to  so 
much  of  the  punishment,  but  they  will  not  alter 
the  judgment  and  verdict  Sem  t.  Stephens,  8 
Smith,  366. 

  BMeipt  of.]— The  king's  coroner  has 

authority  to  leccive  tines  imposed  on  defendants 
convict^  on  indictments  or  on  criminal  informa- 
tions in  the  king's  bench.  Rea  v.  Skachtll, 
H'Cls.  £  T.  BM. 

Jttdgmsnt — Biveral  Gonnti.j— A  general  judg- 
ment for  the  crown,  on  an  indictment  containing 
several  counts,  one  of  which  is  bad,  and  where 
the  punishment  is  not  fixed  by  law,  cannot  be 
supported.  O'Cmnell  v.  Reg.,  11  CI.  4:  F.  166  ; 
9  Jnr.  25  ;  1  Cox,  C.  C.413. 

An  indictment  contained  four  coonts  for  ex- 
tortion, and  three  counts  for  uttering  forged 
licences.  The  jury  having  returned  a  verdict  of 
guilty  upon  nil  the  counts,  the  conrt  passed 
sentence  of  the  same  identical  term  of  imprison- 
ment ui>ou  each  count  separately.  Meg.  v. 
CaTter,  a  Jur.  178. 

The  judgment,  as  entered  on  the  record,  being 
that,  for  tlic  offences  charged  in  each  and  every 
count  of  the  indictment,  the  defendant  be  im- 
prisoned in  the  queen's  prison  for  six  months 
now  next  ensuing : — Semble,  that  the  judgment 
was,  in  form,  a  sentence  of  one  term  of  six 
months'  imprisonment  upon  the  whole  indict- 
ment, and  would,  therefore,  be  erroneous  if  any 
count  was  bad.  Gregory  v.  B*g.^  16  Q.  B,  957  ; 
19  L.  J.,  Q.  B.  366  ;  15  Jur.  79— Ex.  Ch. 

An  indictment  at  quarter  sessions  charged 

Srisoners,  in  the  first  count,  vrith  stealing  in  the 
welling-house  of  A.  the  goods  of  A.  above  the 
value  of  H. ;  in  the  second  count,  with  simple 
larceny  of  moneys  and  goods  (not  "  other " 
goods,  &c.)  of  A.,  describing  them  precisely  as  in 
the  first  count,  and  not  using  the  word  "  after- 
wards." Not  guilty.  Jury  process  to  try 
whether  the  prisoners  are  guilty  of  the  felony 
aforesaid.  Verdict  that  the  prisoners  are  guilty 
of  the  fdony  aforesaid.  Judgment,  that  they 
respectively  be  transported  for  ten  years : — Held, 
that  an  indictment  for  felony  containing  several 
counts  is  bad  in  arrest  of  judgment,  and  on  error, 
for  duplicity,  if  it  necessarily  appears  that  two 
or  more  of  the  counts  are  for  the  same  offence  ; 
but  that  this  did  not  necessarily  appear  on  the 
present  indictment  Campbell  v.Jlcg.,  11  Q.  B. 
799 ;  2  Kew  Sess.  Cas.  297 ;  17  L.  J.,  M.  C. 
89  ;  12  Jur.  117  ;  2  Cox,  C.  C.  463— Ex.  Ch. 

Held,  secondly,  that  the  word  "felony"  was 
not  nomen  coUectivnm,  meaning  felony  gene- 
rally, but  pointed  to  one  particular  charge  of 
felony.  /*.  See  RyalU  v.  Reg.,  11  Q.  B.  781  ; 
17  L.  J.,  M.  C.  92. 

Held,  thirdly,  that  the  verdict  was  bad  for 
nncertolnty,  in  not  specifying  the  offence  of 
which  it  found  the  prisoners  gaUtj.  lb. 


Held,  fourthly,  that  the  judgment  waa  errone- 
ous, the  court  not  being  at  liber^  to  apply  it  to 
the  first  count  only. 

On  error  in  the  exchequer  ch«nber : — Held, 
that  whether  or  not  the  word  "  felony  "  was  to 
be  taken  as  nomen  collectivum  in  the  judgment 
at  sessions,  It  could  mean  in  the  jury  process  one 
offence  only,  and  therefore  the  process  was  here 
misawardeo^-and  the  jndgment  could  not  be 
sustained.  lb. 

An  indictment  for  perjury  contained  two 
coonts,  charging  perjury  to  have  been  com- 
mitted by  the  defendant  on  two  different  occa- 
sions, one  in  the  progress  of  a  trial  the  other  in 
an  affidavit  in  chauceiy.  Both  acts  of  perjury 
had  the  same  object  in  view : — Held,  that  tb^ 
were  distinct  offences,  and  a  punishment  might 
be  inflicted  in  respect  of  each.  Cattro  v.  Reg., 
60  L.  J.,  Q.  B.  497  ;  6  App.  Cas.  229  ;  44  L.  T. 
360;  29  W.  R.  669  ;  14  Cox,  0.  C.  646  ;  46  J.  P. 
452— H.  L.  (E.) 

If  one  count  in  an  indictment  removed  from 
the  quarter  sessions  to  the  queen's  bench  "by 
writ  of  error  is  good,  the  court  may,  under  11  & 
12  Yict  c.  78,  s.  3,  pronounce  judgment,  or  direct 
the  sessions  to  pronounce  it,  on  the  good  count 
HtAloway  v.  Reg.,  17  a  B.  319  ;  2  Deo.  C.  C. 
287;  15  Jar.  863. 

  Ohugo  of  Joint  Teleny  —  Proof  of 

Separate  Felonies.  J— Two  petsons  charged  on 

indictment  with  a  joint  felony,  ou^t  not  to  be 
sentenced  thereon  on  proof  of  two  distinct 
felonies.  If  a  verdict  of  guilty  is  given  against 
both,  judgment  may  be  given  against  the  party 
who  is  proved  to  have  committed  the  first  felony 
in  order  of  time.  Reg.  v.  Ihvey,  3  Den.  C.  C. 
87 ;  T.  &  U.  411 ;  20  L.  J.,  M.  C.  10&  ;  15  Jar. 
230  ;  4  Cox,  C.  C.  428. 

 Withdrawing  Plea.] — On  an  indictment 

for  libel,  the  defendant  suffered  judgment  by 
retraxit.  The  record  of  the  judgment  stated 
that  the  prosecutor  and  the  defendant  came,  Ac, 
and  the  defendant  "withdrew  his  plea  by  him 
pleaded,  whereby  our  lady  the  queen  remaineth 
against  him  without  defence  in  this  behalf, 
whereupon  "  it  was  adjudged  that  he  be  con- 
victed : — Held,  sufficient  ground  for  a  judgment, 
though  it  was  not  expressly  alleged  that  the 
defendant  confeaied  the  indictment  Oregory  t. 
Reg.,  15  Q.  B.  957 ;  19  L.  J..  Q.  a  36$ ;  15  Jnr. 
79— Ex.  Ch. 

 Judgment  or  Order.] — To  the  judgment 

of  imprisonment  was  added  "  and  that  he " 
(defendant)  "  be  placed  in  the  first  division 
the  fourth  class  of  prisoners  in  the  qneen'a 
prison "  ; — Semble,  that,  if  this  direction  was 
not  warranted  by  an  order  of  the  secretary  of 
state,  under  5  &  6  Vict  c.  28,  it  did  not  vitiate 
the  judgment  lb. 

Held,  by  the  queen's  bench,  that  such  direc- 
tion, when  warranted,  is  no  part  of  the  judgment 
of  the  court,  but  a  mere  order.  lb. 

 Case  standing  over  pending  Application 

to  Amend.] — On  an  objection  to  the  entry  of  a 
judf^cnt,  on  the  ground  that  it  was  a  general 
judgment  upon  all  the  counts,  and  one  of  them 
was  bad,  the  court  ordered  the  case  to  stand  over 
to  allow  the  prosecutor  to  apply  to  the  court 
below  to  amend.  lb. 

Iranipartation— What  is.]  — ^  the  void 
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tianspottation  in  8  Geo.  3,  c.  15,  was  meant  not 
merelj  the  convening  of  the  felon  to  the  place 
of  transportation,  but  his  being  bo  conveyed  and 
remaining  there  during  the  term  for  which  he 
was  ordered  to  be  transported  ;  and,  therefore, 
a  felon  attainted  was  not  by  that  statute  restored 
to  his  civil  rights  till  after  the  expiration  of  the 
term  for  which  he  was  ordered  to  be  so  trans- 
ported. Bullock  T.  J)0dda,  2  B.  A:  Aid.  258  ;  20 
B.  R.  420. 

 Judgment  or  Order.  1— Where  a  prisoner 

was  convicted  of  peiiuiy  at  the  assizes  at  Chester, 
and  the  sentence  of  transportation  was  entered 
on  the  record  as  follows : — "  Wherefore,  all  and 
singular  the  premises  being  seen  by  the  justices 
here,  and  fully  understood,  it  is  therefore  ordered 
that  he  the  said  L.  K.  be  transported  to  the  coast 
of  Kew  iSouth  Wales,  or  some  one  or  other  of  the 
islands  adjacent,  forand  during,  the  term  of  seven 
years"  : — Held,  on  error,  that  this  was  no  judg- 
ment, but  merely  an  order.  JRcn  v.  £enwortky, 
3  D.  Ji  li.  173  ;  1  B.  &  C.  711. 

A  judgment  entered  upon  the  record,  that  J. 
M;  "  be  transported  beyond  the  seas  for  the  term 
of  ten  years,  from  the  8th  day  of  August  in- 
stant," withont  specifying  some  place  of  trans- 
portation, "  not  In  Europe,"  is  correct  and  valid, 
uotwitbstanding.   MaHiit  v.  Meg.,  3  Cox,  0.  C. 

Pnnislunent  before  Penal  Bervitude  need  not 

be  given.] — The  2  Geo.  2,  c.  25,  s.  2,  authorises 
the  judge  before  whom  a  person  shall  be  con- 
victed of  perjury,  to  order  such  person  to  be  sent 
to  a  house  of  correction  for  seven  years,  there  to 
be  kept  to  hard  labour  ;  "  and  thereupon  judg- 
ment shall  be  given  that  the  person  convictcii 
shall  be  committed  accordingly,  over  and  besides 
such  punishment  as  shall  be  adjudged  to  be 
Inflicted  npon  such  person,  agreeable  to  the  laws 
now  in  be&ig  "  : — Held,  that  this  statute  did  not 
impose  on  the  court  the  necessity  of  awarding 
any  pxmishment  previous  to  that  of  penal  ser- 
vitude, so  as  to  give  the  sentence  of  penal  servi- 
tude the  form  of  an  additional  punishment. 
Cattro  V.  Ilea.,  50  L.  J.,  Q.  B.  m  ;  6  App.  Cos. 
32d ;  44  L.  T.  360  ;  29  W.  K.  669  ;  14  Cox,  0. 0. 
546 ;  45  J.  P.  4S2— H.  L.  (E.) 

Sentenee  Premmad  to  be  Passed  by  Conrt  of 
Competent  Jnriadietion.J— A  return  to  a  habeas 
corpus  to  bring  up  two  prisoners  detained  in 
JtfiUbank  prison,  set  out  an  act  of  the  royal 
court  of  Jersey,  whereby  they  were  convicted 
of  burglary  by  that  court  (which  was  alleged  to 
be  a  competent  court  to  try  and  punish  that 
crime),  and  sentenced  to  be  transported  to  such 
place  OS  her  majesty  in  council  should  order.  It 
also  set  out  an  order  in  council  directing  the 
place  of  their  transportation,  and  a  vrarrant  of 
the  secretary  of  state  for  their  removal  to  Hill- 
bank  prison,  in  order  to  carry  the  sentence  into 
effect,  and  as  authority  to  the  keeper  of  that 
prison  to  receive  them  : — Held,  that  the  court 
was  bound  to  presume  that  the  sentence  being 
passed  by  a  court  of  competent  jurisdiction,  and 
unreversed,  was  warranted  by  law  and  valid. 
Jby.  V.  Brenan,  10  Q.  B.  492 ;  16  L.  J.,  Q.  B. 
28U  ;  11  Jur.  775. 

Several  Offenoea— Saveral  Terms  of  Imprison- 
ment.]— An  indictmeut  for  perjury  contained 
two  counts,  charging  perjiuy  to  have  been  com- 
mitted by  the  dt^cudaut  on  two  differentocca- 


sions,  one  in  the  progress  of  a  trial,  the  other  in 
an  affidavit  in  chancery  : — Held,  that  they  were 
distinct  oSencee,  and  a  punishment  might  be 
inflicted  in  respect  of  each.  Gutn  v.  Iteg^ 
supra. 

That  the  full  paoishment  of  seven  years' penal 
servitude  might  be  inflicted  for  each  offence,  and 
that  the  second  term  of  penal  servitude  was  pro- 
per^ made  to  begin  at  the  tCTmination  of  the 
first  term,  lb. 

Where  a  defendant  is  charged  with  several 
offences  at  the  same  time  of  the  same  kind,  he 
may  be  sentenced  to  several  terms  of  imprison- 
ment or  penal  servitude,  one  after  theconclusion 
of  the  other.  Jtex  v.  Williamt,  1  Leach.  C  O. 
536.  S.  P.,  Jleg.  v.  Cutbv^h,  36  L.  J.,  M.  C.  70  ; 
L.  R.  2  Q.  B.  379  ;  16  L,  T.  282  ;  15  W.  R.  742  ; 
10  Cox,  C.  C.  489.  See  lier  v.  Bobinaan,  1  U. 
C.  C.  413. 

Coaenrrent  Santeneei— Paul  Serritnds  Aet, 

1864.] — When  the  holder  of  a  licence  under  the 
Penal  Servitude  Act,  18o3,  is  convicted  of  a  fresh 
offence,  there  is  no  power  under  the  Penal  Servi- 
tude Act,  1864,  to  make  the  sentence  for  such 
fresh  offence  run  concurrently  with  tlic  remanet 
sentence  of  penal  servitude. — Per  Hawkins,  J. 
Beg.  V.  King,  66  L.  J.,  Q.  B.  87  ;  [1897]  1  Q.  B. 
24  i  76  L.  T.  392  ;  18  Cox,  C.  C.  447  ;  61  J.  P. 
329. 

length  of  Bentenee — ^Effect  of  Exoess.] — A 

judgment  of  transportation  for  fourteen  years, 
if  rad  for  excees,  is  bad  in  Uito,  and  cannot 
operate  as  a  good  judgment  of  transportation  for 
seven  years.  Bex  v.  Ullig,  8  U.  i  R.  173  ;  6 
L.  J.  (0.8.)  M.  C.  1. 

Where  a  court  of  quarter  sessions  jtassed  an 
erroneous  judgment  of  transportation,  the  court 
would  not  send  it  back  to  be  amended,  but  would 
reverse  it  on  writ  oE  error,  before  11  &  12  Vict, 
c.  78,8.  6.  lb. 

 Amendment  of  Bentsnee.] — The  prisoner 

was  convicted  on  an  indictment  for  obtaining 
goods  by  false  pretences,  and  also  pleaded  guilty 
to  a  previous  conviction  for  false  pretences 
charged  in  the  indictment.  He  was  sentenced 
to  seven  years'  penal  servitude  Held,  that  the 
sentence  was  wrong,  and  it  was  amended  by  re- 
ducing it  to  five  years'  penal  servitude.  Jt/'g,  v. 
Jlom,  48  L.  T.  272  ;  16  Cox,  C.  C.  344  ;  47  J.  P. 
344. 

 Fre^eiu  Gonriotton.}— A  prisoner  had 

been  convicted  on  an  indictment  charging  a 
previous  conviction  and  subsequent  felony  under 
24  it  25  Vict.  c.  96,  8.  116,  and  sentenced  by  mis- 
take to  five  years'  penal  servitude,  seven  years 
being  the  minimum  under  the  statute.  Upon  a 
writ  of  error,  by  the  crown,  for  the  purpose  of 
reversing  the  judgment  and  passing  the  proper 
sentence,  it  appeared  from  the  record  that  the 
provisions  of  the  statute,  as  to  an-aigning  the 
pi-isoncr,  had  been  neglected : — Held,  that  theso 
provisions  were  material,  and  the  conviction  was 
quashed.  Bm.  v.  Ihx,  16  W.  B.  106  ;  10  Cox, 
C.  C.  502. 

A.  was  convicted  of  the  misdemeanour  of  having 
done  grievous  bodily  harm  to  B.  Thelndictmenc 
did  not  chai^  a  previous  conviction  of  felony ; 
but  after  the  jury  had  found  him  guilty,  it  was 
proved  on  oath  that  he  had  been  previously  con- 
victed of  felony,  but  no  record  or  certificate  of 
suoh  conviction  was  produced.  He  was  smtenced 
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to  penal  Berritude  for  five  years,  as  Cor  a  misde- 
meanour only  without  nuy  previous  conviction  of 
felony:  —  Held,  that  the  bcntence  was  correct 
under  27  &  28  Vict.  c.  47,  s.  2.  Ileg.  v.  Sunimer*, 
38  L.  J.,  M.  C.  62  ;  L.  11.  J  C.  C.  182  ;  IS  L.  T. 
799  ;  17  W.  R.  884  ;  11  Coz,  C.  C.  S48.  Gee  Beg. 
T.  Garland,  11  Cox,  C.  C.  224. 

XieBgtIt  of  Sflntenoea  in  particolar  Cues.] — 

Under  7  Will.  4  &;  1  Vict.  c.  90,  s.  1,  by  which 
any  person  convicted  of  the  offence  of  breaking 
andenteringadwelling-house,  and  stealing  there- 
in, shall  be  liable  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fifteen  years, 
nor  less  than  ten  yean*,  there  wns  no  power  to  pass 
sentence  of  tmnsportation  for  less  than  ten  veare. 
Whitehead  v.  Jieff.,  7  Q.  B.  682  ;  14  L.  J.,'M.  C. 
165  ;  9  Jur.  594. 

A  person  convicted  of  obtaining  money  by 
false  pretences,  after  a  pt'erioos  conviction  for 
felony  (the  previous  conviction  being  charged  in 
the  indictment),  could  not  be  Bcntcnced  to  penal 
servitude  for  a  less  term  thon  seven  years.  Jteg. 
V.  Deane,  46  L.  J.,  M.  C.  155  ;  2  Q.  B.  D.  306  ;  36 
L.  T.  81  ;  13  Cox,  C.  C.  3S6. 

To  render  a  sentence  of  penal  servitude  for 
seven  years  obligatory  under  the  Penel  Servitude 
Act,  1864,  which  enacts  in  s.  2  (repealed),  that 
"  where  any  person  shall,  on  indictment,  be 
convicted  of  any  crime  or  offence  punishable 
with  penal  servitude,  after  having  been  previously 
convicted  of  felony,  the  least  sentence  of  penal 
servitude  that  can  be  awarded  in  such  case  shall 
be  a  period  of  seven  years " ;  the  indictment 
must  charge  the  previous  conTiction.  Mm.  v. 
WiUit,  41  L.  J.,  M.  C.  102  :  L.  B.  1  0.  C.  363  ; 
26  L.  T.  485  ;  20  W.  B.  632;  12  Cox,  C.  C. 
192. 

Therefore,  when  a  man  was  convicted  of  un- 
lawfully wounding  on  an  indictment  which 
charged  a  wounding  with  intent  to  do  grievous 
bodily  harm,  and  did  not  mention  a  previous 
conviction  for  felony,  but  such  a  previous  con- 
viction was  pioved  against  him  :— Held,  that 
the  judge  was  not  bound  to  pass  a  sentence  of 
penal  servitude  for  seven  years,  and  that  a 
sentence  of  penal  servitude  for  five  years  was 
right,  n. 

An  indictment  contained  three  counts  ;  first, 
a  count  stating  a  previous  conviction,  and  a  sub- 
sequent larceny  ;  secondly,  a  count  for  larceny  ; 
th&dly.a  count  for  receiving  stolen  goods.  When 
the  prisoner  was  arraigned,  so  much  only  of  the 
first  count  as  charged  the  subsequent  felony  was 
read  to  him,  and  he  pleaded  guilty  thereto.  He 
also  pleaded  guilty  to  the  second  count.  Then 
eo  much  of  the  lirst  count  was  read  as  stated 
the  previous  conviction,  and  the  prisoner  plesded 
guilty  thereto.  He  was  then  sentencral  to  five 
years  penal  servitude  on  the  second  count ;  a 
nolle  prosequi  was  entered  on  the  third,  and 
nothing  was  done  on  the  first.  These  facts  ap- 
peared on  the  record.  Thecrown  having  brought 
the  record  upon  writ  of  error  for  the  purpose  of 
having  the  sentence  increased  to  seven  years' 
penal  servitude,  under  27  St  Vict.  c.  47,  s.  2  : 
— Held,  that  the  first  count  was  hA(\,  and  no 
sentence  could  be  entered  upon  it ;  that,  the 
second  count  being  good,  the  sentence  properly 
entered  upon  it  was  not  affected  by  the  firet 
count :  and,  the  crown  entering  a  nolle  pro- 
sequi on  the  first  count,  the  judgment  and 
sentence  were  affirmed ;  but  the  court  recom- 
mended that,  under  the  circumstamsea,  the 
execntive  should  discharge  the  primwr  after 


two  years'  imprisonment.  Sea.  t.  (/Briem^ 
Ir.  &  1  C.  L.  166 ;  15  W.  B.  519. 

3.  At  Nisi  Fbicb. 

.^n^Usatirai  to  uwid  Jndsmeat.]  —  By  II 

Geo.  4  &  1  Will.  4,  c.  70,' s.  9,  upon  trials  for 
felony  or  misdemeanour  on  a  king's  bench  record, 
judgment  may  be  pronounced  at  the  assizes,  and 
shall  have  the  effect  of  a  judgment  in  the  court 
above,  unless  the  court  in  the  first  six  days  of 
term  grant  a  rule  nisi  for  a  new  trial  or  for 
amending  the  judgment.  A  defendant  on  ancb 
record  having  oeen  sentenced  at  the  assist^  can- 
not apply  to  the  court  to  amend  the  judgment 
by  diminishing  the  pnnidmient  uj^m  ordinary 
affidavits  in  mitigation,  or  without  showing  some 
specific  defect  in  the  sentence,  or  some  matter 
which  could  not  have  been  adduced  at  the 
assizes.  Rem  v.  Jioyd,  4  B.  &  Ad.  135  ;  2  L.  J., 
K.  B.  214. 

Where  judgment  on  a  record  of  the  queen's 
bench  is  pronounced  at  the  assises  under  II  Geo. 
4  it  1  Will  4,  c.  70,  8.  9,  the  court  may,  if  thty 
see  fit,  amend  the  judgment  by  onlering  it  to  be 
arrested.  Reg.  v.  Kott,  4  Q.  B.  768  ;  B.  M.  1  ; 
12L.  J.,  M.  C.  143;  7  Jur.  621. 

Where  a  verdict  has  been  given  for  the  crown 
in  such  trial,  and  the  defendant  desires  to  have 
judgment  pronounced  at  the  assizes,  it  is  the 
proper  course  for  his  counsel  to  state  at  the  same 
time  that  he  intends  to  avail  himself  of  the 
provision  of  s.  9,  by  moving  the  court  for  a  new 
trial  on  the  ground  of  mi^irection,  or  in  arrest 
of  judgment.  Ih. 

Upon  the  trial  of  an  indictment  at  nisi  prius, 
judgment  was  pronounced  by  the  judge,  under 
11  Ueo.  4  &  1  Will  4,  c.  70,  s.  9  ;  but  a  rule  nisi, 
to  arrest  the  judgment,  was  afterwards  granted 
by  the  court  of  queen's  bench,  within  the  first 
six  days  of  term,  and  subsequently  discharged. 
Upon  writ  of  error  brought,  the  record  was  made 
up  without  any  notice  of  such  rule  : — Held,  that 
the  ju<lgmcnt  could  not  be  impeached  upon  the 
ground  of  such  rule  having  been  granted.  Du»m 
v.  Ueg.,  12  Q.  B.  1026;  18  L.  J.,  H.  C.  41;  13 
Jur.  233  ;  8  Cox,  C.  C.  205— Ex.  Ch. 

Sentence— CommenMmflnt  of.] — sentence  of 
imprisonment  passed  at  nisi  prius,  the  defendant 
not  being  present,  may  declare  that  the  impri- 
sonment shall  commence  on  the  day  on  which  he 
shall  be  taken  to  and  confined  in  prison.  Kiiif 
V.  Reg.,  7  Q.  B.  782  ;  14  L.  J.,  M.  C.  172  ;  9  Jnr. 
883— Ex.  Ch. 

New  Trial — Seoond  Trial  at  Betslons.] — An 

indictment  for  felony  had  been  removed  from 
the  quarter  sessions,  and  tried  at  nisi  priua.  The 
prisoners  were  cimvicted,  and  the  court  of 
queen's  bench  ordered  a  new  trial.  Neither  ride 
brought  down  the  record,  but  the  prisoners 
applied  to  be  tried  there ;  this  could  not  be  done^ 
as  the  record  had  not  been  brought  down.  A 
procedendo  issued,  and  the  prisoners  were  tried 
at  the  quarter  sessions  and  convicted.  Beg.  t. 
Sca^e,  S  Car.  &  £.  211. 

3.  Bbinoino  up  fob  Jcdohekt  befou 
Queen's  Bench  Division. 

Sentenoe  passing  in  Ahsenoe  or  Presence  of 
Dafbndant] — The  court  can  not  compelaproseca* 
tor  to  be  at  tbtj  expense  of  brioging  a  defendant 
la  ooitody  up  to  recelTe  judgment   for  a 
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misdemeanour  ;  bnt  if  the  defendant  is  too  poor 
to  come  up  at  his  own  expense,  they  will  pass 
judgment  in  his  absence.  Mem  t.  SoUz,  8  D. 
&  K.  65  ;  6  B.  &  C.  834  ;  4  L.  J.  (O.S.)  E.  B. 
262. 

Where  a  defendant,  convicted  npon  an  indict- 
ment for  a  libel,  was  committed  to  prison  at  the 
instance  of  the  proseciitor,  who  would  not  after- 
wards bring  him  np  (or  judgment,  the  court,  at 
the  prayer  of  the  defendant,  passed  judgment  in 
his  abs^ce.  lb.- 

Where  a  defendant  indicted  for  a  nnisance 
judgment  to  go  by  default  and  is  under  no 
rccoj^isances  to  appear  in  the  queen's  bench  for 
judgment,  the  court  will  not,  in  his  absence,  give 
judgment  that  the  nuisance  be  abated,  though 
notice  has  been  left  at  his  residence  of  the  inten- 
tion of  the  crown  to  pray  for  judgment.  Seff.  v. 
Ckieheiter,  2  Den.  C.  C.  458  ;  17  Q.  B.  504  ;  15 
Jar.  1131,  n. 

An  indictment  for  perjury  was  removed  by  the 
defendant  under  16  ii  17  Vict.  c.  30,  ss.  4,  5.  At 
the  trial  the  defendant  was  convicted,  but 
sentence  was  not  passed  npon  her.  Due  notice 
was  served  npon  her  and  her  bail  that  she  was  to 
receive  judgment  on  a  particular  day.  She  did 
not  appear.  The  court  refused  to  pronounce 
judgment  in  the  absence  of  the  defendant;  but 
ordered  the  recognisances  to  be  estreated.  Meg. 
T.  Williams,  18  W.  B.  806. 

Bat  where  a  defouiant  had  been  convicted 
for  a  conspiracy  to  bribe,  the  attorney-general 
prayed  judgment  in  the  absence  of  the  defend- 
ant, who  produced  afSdavits  showing  that  he  was 
too  ill  too  attend  : — Held,  that  the  court  had  a 
discretionary  power  whether  or  not  judgment 
should  be  pronounced  in  the  absence  of  a 
defendant.  Had  the  sentence  been  that  of 
imprisonment  his  attendance  m^ht  have  been 
insisted  on ;  but  as  a  fine  was  considered  suf- 
ficient, sentence  was  passed  in  his  absence.  Bag. 
V.  XinglaJte,  18  W.  R.  806. 

A  justice  convicted  of  a  misdemeanour  in  his 
office  most  attend  in  person  to  receive  the  judg- 
ment of  the  court ;  but  upon  an  affidavit  of  age 
and  infirmity  the  court  will  dispense  with  bis 
personal  attendance.  Mtm  v.  ConOable,  7  D.& 
R.66S;  3B.&Ad.66g,n. 

"Entering  into  BeeogniBanees  —  Proof  that 
Defendant  hu  since  Offonded.  1 — Where,  upon  a 
trial  of  an  indictment  for  libel,  one  of  the 
defendants  pleaded  guilty,  and  entered  into 
recognisances  to  appear  and  receive  judgment, 
with  a  cundition  that  if  he  ceased  to  publish 
libels  he  would  not  be  called  up  ;  the  court  would 
not  pass  judgment  unless  the  prosecutor  produced 
an'aflSdnvit  that  he  had  published  a  libel  since 
the  trial.  Meg.  t.  Miehardaon,  8  D.  F.  C.  611 ; 
4  Jnr.  104. 

Praotioe — In  what  order  Prooeedings  heard.] 

— When  a  defendant  is  brought  up  for  judgment, 
after  verdict,  the  d^endant's  affidavits  will  be 
first  read,  and  then  those  for  the  prosecution ; 
after  which  the  defendant's  counsel  will  be  heard, 
and  lastly,  the  counsel  for  the  prosecution.  Mea 
V.  Buvts,  2  Term  Hep.  683. 

But  where  a  defendant  is  brought  up  for  sen- 
tence, after  judgment  by  default,  the  prosecutor's 
affidavits  will  be  firat  rtnd,  then  the  defendant's ; 
after  which  the  counsel  for  the  prosecution  will 
be  heard,  and  lastly,  the  counsel  for  the  defendant. 
/*. 

Where  several  defendants  are  brought  up  for 


sentence,  some  after  judgment  by  default  and 
others  after  verdict,  the  counsel  of  all  must  first 
be  heard  in  mitigation,  and  then  the  counsel  for 
the  crown  in  acKravation,  Mex  v.  J)etpard,  2 
M.  &  S.  406. 

Where  a  defendant,  having  pleaded  guilty  to 
an  indictment,  is  brought  np  for  judgment,  the 
counsel  for  the  crown  is  to  be  heard  before  the 
counsel  for  the  defendant ;  and  the  affidavits  in 
aggravation  are  to  be  read  before  the  affidavits 
in  mitigation.  Meg.  v.  Dignam,  7  A.  ft  S. 
593. 

Contra,  where  a  verdict  of  guilty  has  been 
taken,  though  by  consent,  and  without  evidence. 
lb. 

Semble,  that  the  rule  is  not  to  be  varied  where 
several  defendants  are  j<^ntly  indicted,  aj^  some 
suffer  judgment  by  default  and  others  are  oon* 
victed  on  verdict ;  and  in  such  case,  where  there 
was  no  affidavit  in  aggravation,  but  affidavits 
were  offered  in  mitigation,  the  court  heard  the 
counsel  for  the  defeiidant«  first.  lb.  See  Aw 
V.  SuUon,  7  A.  &  E.  592,  n. 

Aoti  Babseqnmt  to  Trial  may  be  Conaiderad.} 

— ^When  a  defendant  is  brought  up  for  judgment 
his  acts  subsequent  to  the  trial  may  be  comidered 
either  by  way  of  agcfravating  or  mitigating  the 
punishment,  even  though  they  are  separate  and 
distinct  offences,  for  which  ho  may  be  afterwards 
punished.  But  in  such  coses  the  court  will  take 
care  not  to  infiict  a  greater  punishment  than  the 
principal  charge  itsdf  will  warrant.  Mex  t. 
Withertf  S  Term  Bep.  428. 

Affidavits  in  AggrairatinL] — Affidavits  are 

not  admissible  in  aggravation  in  a  case  of  felony, 
although  the  recoM  has  been  removed  by 
certiorari.  Mcx  v.  EUit,  9  D.  ft  B.  174  ;  6  B.  ft 
C.  146  ;  5  L.  J.  (OA)  M.  a  1. 

Where  Froseentor  luw  brought  Aotloa  fw 
same  Ofltoee.] — ^A  defendant  being  brought  up 
for  judgment  for  an  assault,  and  it  appearing 
that  the  prosecutor  had  commenced  an  action^ 
which  was  still  depending  for  the  same  assault ; 
the  court  refused  to  pass  any  judgment,  except 
that  the  defendant  should  give  security  for  his 
good  behaviour,  he  having  used  violent  language 
towards  the  prosecutor  in  addressing  the  court ; 
and  this,  although,  at  the  time  of  the  defendant 
being  brought  up,  the  prosecutor  offered  to  dis- 
continue the  action.  Mex  v.  O"  Gorman  JUahon, 
4  A.  ft  £.  676. 


4.  Abbest  ov  Judoxeht. 

Freaenoa  in  Conrt.] — If  a  defendant  wooU 
move  in  arrest  of  judgment  after  conviction  ftn 
a  misdemeanour,  he  must  be  pi-esent  in  court. 
Mex  T.  Spragg,  2  Burr.  928. 

6.  Rkvshsal  ov  Jnoausirr. 

Sisohuge  of  Fllioner.]— Where  a  person  has 
been  erroneously  sentenced  at  quarter  sessions 
to  imprisonment  and  hard  labour,  the  courts 
after  reversing  the  judgment  in  error,  has  no 
alternative  but  to  discharge  the  prisoner.  Silver- 
MidcM  V.  Beg,,  2  Q.  ft  D.  617  ;  3  Q.  B.  406  ;  6  Jnc 
80o. 

Upon  a  reversal  of  the  judgment,  the  cooii 
has  no  power  to  order  that  the  plaintiff  in 
error  should  be  discharged.    King  v.  Meg.^  % 
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<1.  B.  782  ;  14  L.  J.,  M.  C.  172  ;  9  Jur.  833— Ex. 
Oh. 

Where  a  jadgmrat  of  imprisonment  was  re- 
versed upon  error,  the  court  granted  a  rule, 
directing  Uiat  the  plaintiff  in  error  should  be 
discharged  oat  of  the  custody  of  the  keeper  of 
the  qneoi's  prison,  where  he  had  been  kept 
br  'nrtue  of  his  commitment.  Uolt  v,  Ileo-, 
2  D.      L.  774 ;  11  L.       Q.  B.  98 ;  9  Jur. 

6.  IHPBISOITHEIIT,  TiJUE  OF. 

Kit  Compnted.] — ^Where  a  term  of  one  calen- 
■dar  month's  imprisonmeDt  begins  in  one  month 
and  ends  in  another,  the  mouth  must  be  calcu- 
lated from  the  day  on  which  the  imprisonment 
■commences  to  the  day  before  the  (numerically) 
corresponding  day  in  the  following  mouth.  If 
there  oe  no  such  numerically  corresponding  day, 
the  term  will  end  on  the  last  day  of  the  follow- 
ing month.  Mi/fotti  y.  t'oleUle,  48  L.  J.,  C.  P. 
«96  ;  4  C.  P.  D.  233  ;  40  L.  T.  747  ;  27  W.  B. 
744  ;  14  Cox,  C.  C.  306— C.  A. 

AouseatiTt  Sratwuei.]— fi^M  sapn. 


X.  EBROB  AND  APPEAL. 

1.  Writ  of  ErroTt  Idll, 

2.  Appeal,  1916. 

■S.  Court     Crmm  Qua  Heaenei^  1917. 

1.  Writ  op  Ebbob. 

Jurisdietiou  to  Bvriaw  the  Granting  of.] — 

The  granting  of  a  writ  of  error  is  part  of  the 
prerogative  of  the  crown,  if,  therefore,  the 
attomey-gen^cal  of  England  or  the  lord-lien> 
tenant  of  Iceland  refuses  to  grant  it,  the  lord- 
chancellor  has  no  Jarisdiction  to  review  that 
decision.  Piggott,  In  ro,  19  L.  T.  114  ;  11  Cox, 
C.  0.  311. 

After  Judgment— Only  Keans  of  Bemoving 
'Saeord.] — After  judgment  the  record  can  only 
be  removed  by  a  writ  of  error.  Jltfx  v.  Setoa,  7 
Tenn  Bep.  373.  S.  P.,  Bern  t.  W.  S.  Yorkthirc 
JJ^  7  Tenn  Bep.  467. 

Tezations  Indietmenti  Act.l — Error  will  not 
lie  for  non-compliance  with  the  Vexatious  In- 
ctictmenta  Act.  BoaUir  v.  Beg.,  67  L.  J.,  If.  C. 
£6  ;  69  li.  T.  6M ;  16  Cox,  C.  C.  488. 

On  what  Orounds.] — A  return  to  a  writ  of 
error,  directed  to  the  commissioners  of  oyer  and 
terminer  of  the  city  of  London,  set  oat  the  record 
of  an  indictment  found  against  the  defendant 
before  the  lord  mayor  and  others,  and  stated  that 
he  was  tried  upon  the  indictment  by  a  jury  of 
the  country  at  the  next  sessions  holden  before 
the  lord  mayor  and  several  of  the  judges,  alder- 
men, recorder  and  others,  assigned  by  certain 
letters  patent  under  the  great  seal  directed  to 
them,  or  any  two  or  more  of  them,  to  inquire  of 
certain  offences  ;  and  that  he  was,  by  the  ver- 
-dict  of  such  jury,  found  guilty,  and  that  there- 
unto judgment  was  given  by  the  court  against 
tim.  U(K>n  this  return  the  defendant  assigned, 
AS  errors  in  law,  that  the  judgment  was  in- 
sufficient, and  should  have  been  for  the  defen- 
dant ;  and,  as  errors  in  fact,  first,  that  when  the 
jury  gave  their  verdict  there  was  but  one  of  the 
justices  named  in  the  commission  present  in 


court ;  and,  secondly,  that  the  verdict  was  not 
at  the  time  it  was  so  given  entered  on  record. 
The  king's  coroner  and  attorney  answered,  in 
ntdio  est  erratum,  and  prayed  that  the  judgment 
might  be  affirmed : — Held,  as  to  the  first  error 
in  fact,  that,  as  it  appeared  by  the  record  that 
the  verdict  was  given  at  a  session  holden  before 
several  of  the  commissioners  and  justices,  the 
plaintiff  in  error  could  not  be  allowed  to  aver, 
in  contradiction  of  the  record,  that  only  one  of 
the  justices  was  present  when  the  jury  gave 
their  verdict,  and  the  answer  in  nuUo  est 
erratum  is  no  admission  of  the  fact  assignevl  for 
error,  unless  it  could  lawfully  be  assigntxl,  aad  is 
well  assigned  in  point  of  form  : — Held,  also,  that 
the  second  error  in  fact  assigned  was  no  error, 
inasmuch  as  it  was  impossible  that  a  verdict 
should  be  recorded  at  the  time  when  it  was 
given,  the  recording  of  it  being  necessarily  an 
act  subsequent  to  the  delivery  of  the  verdict  \ty 
a  jury.  Hex  v.  CarliU,  2  B.  &  Ad.  362  ;  4  Car, 
&  P.  41£  ;  9  L.  J.  (O.S.)  K.  B.  2.10. 

Error  was  brought  upon  a  judgment  at  the 
Old  Bailey,  and  one  ground  assigned  was  that  a 
'  material  fact  stated  on  the  record  was  not  true. 
The  court  held  such  an  averment  inadmissible, 
and  affirmed  the  judgment.  The  fact  being  as 
alleged  by  the  defendant  below,  the  court  of  oyer 
and  terminer  afterwards  ordei-ed  the  record  to 
be  amended,  and  their  clerk,  by  a  rule  of  the 
court  of  king's  bench,  came  into  the  latter  court 
and  made  the  amendment  there.  Upon  motioa 
afterwimHa  that  the  case  might  bo  again  set 
down  for  argument : — Held,  that  the  court  of 
king's  bench  could  not  re-hear  it,  after  the  ex- 
piration of  the  tenn  in  which  judgment  was 
given,  though  the  attorney-general  con.«ented, 
and  that  the  only  remedy  was  by  writ  of  error 
to  the  bouse  of  ioids.  Bex  v.  CarlUe,  2B.  k 
Ad.  971. 

Where  the  court  appears  by  the  indictment  to 
have  had  jurisdiction  over  the  offence,  it  cannot 
be  assigned  as  ground  of  error  that  the  offence 
was  committed  out  of  the  jurisdiction  of  the 
court.  Itetf.  V.  A'etcton,  4  EL  &  BL  869  ;  24  L. 
J.,  Q.  B.  246 ;  1  Jur.  (NA)  691  ;  8  W.  B.  374. 
S.  P.  and  &  a,  16  C.  B.  97  ;  3  W.  B.  419. 

When  an  indictment  contains  several  cnmits, 
it  ia  not  ground  of  error  that  no  verdict  has  been 
given  on  some  of  them,  provided  a  verdict  has 
been  found  on  one  good  count,  and  judgment 
given  accordingly.  Latham  v.  7£w.,  h  h.  k 
S.  635  ;  33  L.  J.,  U.  C.  197  ;  10  Jnr.  (x.^) 
1146  ;  10  L.  T.  671  ;  12  V.  B.  908  ;  9  Cox,  C.  a 
516. 

A  writ  of  error  was  sued  out  by  a  person  con- 
victed of  a  misdemeanour  in  the  queen's  bench, 
and  judgment  of  reversal  for  non-joiuder  in  error 
was  entered  up  in  the  exchequer  chamber. 
Subsequently  the  queen's  bench,  by  rule,quashcil 
the  writ  as  having  beeh  improperly  issued  fi>r 
the  purpose  of  effecting  a  compromise.  The  «Tit, 
assignment  of  errors,  and  judgment  of  revcral 
remained  upon  the  judgment  roll  and  transcript, 
and  below  them  an  entry  was  made  of  the  rule 
of  the  court,  quashing  the  writ  of  error.  The 
prisoner  sued  out  a  fresh  writ  of  error,  and 
a.ssigned  errors  both  in  the  indictment  and  in 
the  rule  of  the  queen's  bench.  The  prosecutor 
obtained  a  rule  nisi  in  the  exchequer  chamber 
to  expunge  the  entry  of  the  judgment: — HeU, 
that  the  court  of  queen's  bench  having,  in  the 
exercise  of  its  eqiiitable  jurisdiction,  quashed 
the  first  writ  of  error  for  matter  dehors  the 
record,  the  writ  and  the  jodgmoit  under  it  wm 
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both  void  and  gone,  and  ought  not  to  remain  on 
the  record ;  that  the  rule  of  the  queen'a  bench 
being  for  matter  dehors  the  writ  was  not  ex- 
aminable in  error,  and  ought  not  to  appear  on 
the  record,  and  that  the  rule  to  expunge  the 
judgment  might  be  made  absolute  in  its  terms, 
as  the  writ  of  error,  on  which  it  was  founded, 
was  absolutely  avoided  ;  aliter,  if  the  writ  of 
error  had  been  merely  voidable,  in  which  case 
the  rule  would  have  been  misconceived  as  not 
embracing  it  Alleyne  v.  B^.,  6  EL  &  BL  392 ; 
Dears.  0.  C.  fi05 ;  24  L.  J.,  Q.  B.  282 ;  1  Jur. 
(K.S.)  869  ;  5  W.  R.  656— Ex.  Ch. 

PreTious  Fiat  of  Attorney-General.] — It  is  in 

the  discretion  of  the  attorney-general  to  grant 
bis  fiat  for  a  writ  of  error  for  a  misdemeanour, 
and  therefore,  if  he  has  exercised  bis  discre- 
tion by  refusing  to  grant  his  fiat,  the  court  will 
not  order  him  to  grant  it.  lUg.  v.  Newton, 
4  El.  &  Bl.  869  ;  24  L.  J.,  Q.  B.  246 ;  1  Jur. 
(N.a.)  591  ;  3  W.  B.  374.  8.  P.  and  3.  C,  nom. 
Newton,  In  re,  16  C.  B.  97  ;  3  W.  R.  419. 

Where,  in  a  colony,  a  person  has  been  con- 
Ticted  of  a  criminal  ofience,  and  is  In  execution 
of  a  sentence  passed  tor  that  ofEenee,  no  writ  of 
error  will  be  granted  to  bring  op  the  record  of 
conviction,  unless  the  attorney-general  has  flist 
issued  his  flat  for  a  writ  of  error.  Nor  will  a 
certiorari  be  granted  in  general  to  remove  a 
record  under  such  circumstances  in  order  that  a 
writ  of '  error  may  afterwards  be  brought  Nor 
-will  a  habeas  corpus  be  granted  under  ench  cir- 
cumstances to  bnng  up  the  wisoner.  Aw.  v. 
BL  BL  ft  BL  828  ;  27  L.  J.,  Q.  B.  403. 

Practice  on— Presence  In  Coort  of  Plaintiff  in 
Error.] — The  court  dispensed  with  the  attend- 
ance of  a  plaintiff  in  error,  to  crave  oyer  of  the 
record  of  an  indictment  for  bigamy,  for  the  pur- 
pose of  assigning  errors,  where  it  appeared  that 
he  was  resident  in  Australia,  where  he  had  been 
for  the  last  thirty  years  ;  that  he  was  sixty-six 
years  of  age,  and  subject  to  paralytic  attacks, 
that  he  could  not  make  the  journey  to  this 
country  without  injoty  to  his  health,  and  without 
considerable  pecuniary  loss.  Murray  y.  Beg.,  3 
D.  &  L.  100 ;  7  Q.  B.  700 ;  14  L.  J.,  Q.  B.  357  ; 
9  Jur.  410. 

Where  a  plaintiff  in  error  Is  in  custody,  his 
personal  attendance  in  court  upon  the  argument 
of  the  writ  of  error  is  unnecessary  and  may  be 
diroraosed  with  notwithstanding  that  the  Crown 
Office  Rules,  1866,  make  no  provision  for  his 
attendance  beiiw  dispeosed  with.  Biahardt  v. 
Beg.  66  L.  J.,  Q.  B.  469 ;  [18971  6  Q.  B.  674  ;  61 
J.  P.  389. 

Upon  a  motion  by  a  plaintiff  in  error  under 
16  k  17  Vict.  c.  32,  s.  S,  for  reveisal  of  judgment 
upon  an  indictment  for  a  misdemeanour,  he  must 
be  personally  present  in  court.  Howard  t.  Beg. 
11  X.  T.  629 ;  18  W.  B.  816 }  10  Cox,  C.  C. 
64. 

 ■  Berrioe  of  Bole  Hlsi.] — The  role  is  nisi 

only,  and  should  be  served  on  the  officer  of  the 
court  from  which  error  is  brought,  and  not  on 
the  prosecutor  or  his  attorney.  lb. 

■flniere  the  prosecntor  and  his  attorney  were 
both  dead,  the  court  directed  service  of  the  rule 
to  join  in  error  to  be  made  by  sticking  it  up  in 
the  crown  office,  and  serving  a  copy  on  the  soli- 
citor to  the  treasury.  Murray  v.  Beg.,  3  D.  & 
L.  100  ;  7  Q.  B.  700  ;  14  L.  J.,  Q.  B.  357 ;  9  Jur. 
410. 


 In  Formfi  Paaperii.]— Quare,  whether  a 

writ  of  error  in  felony  can  he  sued  out  in  forma 
pauperis.   Beg.  v.  Stoket,  3  Car.  &  K.  189. 

— —  Form  of  Pneoipe  and  Petition.] — Fom* 
of  the  prsBcipe  and  petition  with  the  secretary  of 
state's  fiat  necessary  when  a  writ  of  error  in  a 
criminal  case  in  the  house  of  lords  is  sned  oat 
Beg.  T.  Zowy,  2  Den.  C.  C.  612,  n. 

 Who  may  bring  Error.]— One  of  two 

persons  convicted  of  conspiracy  may  bring  error' 
on  the  judgment  of  conviction  without  the  other. 
WrigU  V.  Beg.,  14  Q.  B.  148  ;  16  L.  J„  Q.  B.  10  : 
11  Jnr.  103  ;  2  Oox,  0.  G.  91. 

 Assigning  Brrort.]— Upon  a  motion  to 

quash  a  writ  of  error,  under  s.  5  of  8  &  9  Vict 
c.  68,  it  is  not  necessary  that  the  defendants 
should  have  been  previously  ruled  to  assign 
errors.  Beg.  v.  Broome,  2  B.  0.  Bep.  259  ;  6  L. 
ft     607 ;  17  L.  J.,  Q.  B.  208  ;  12  Jur.  838. 

Where  a  writ  of  error  Issued  on  the  applica- 
tion of  a  defendant  to  bring  up  a  transcript  of 
the  record  and  proceedings  on  an  indictment  for 
perjury,  with  all  things  touching  the  same,  and 
the  writ  was  returned,  and  the  plaintiff  in  error 
assigned  errors,  he  could  not  tutcrwnrds  object 
that  the  proceedings  on  a  rule  to  arrest  judg- 
ment, which  had  been  discussed  in  the  conrt 
below,  were  not  mentioned  in  the  return.  JEw. 
T.  Dunn,  12.Q.  B.  1026;  18  L.  J.,  M.  0.  41-^x. 
Ch. 

Where  judgment  of  non  pros,  has  been  signed 
by  the  d^endant  in  error,  in  an  indictment  for 
a  mifldemeanour,  because  the  plaintiff  in  error 
has  not  assigned  errors  in  proper  time,  the  defen- 
dant  in  error  has  a  right  to  enter  the  proceed- 
ings and  judgment  of  non  pros,  upon  the  judgment 
roll  in  the  court  below.  Beg.  t.  JHm,  14.  K  J_ 
a  B.  86  ;  B  Jar.  661. 

 Joinder  In  Btror.— When  error  is  brought 

on  a  judgment  for  felony,  and  the  crown  does 
not  join  in  error,  the  defendant  will  be  dis- 
charged.  Beg.  V.  Souxt,  7  A.  ft  E.  60,  n. :  S  N» 

ft  M.  462. 

So  in  error  npon  a  conviction  for  a  misde- 
meanour, lb. 

  Error  firom  Qnoen'a  Bonoh.]— Where 

error  is  brought  by  a  person  convicted  of  felony^ 
from  the  queen's  bench  to  the  exchequer  ' 
chamber,  the  general  rules  for  governing  the 

Eroceedings  in  error,  in  civil  cases,  do  not  apply ; 
ut  the  prisoner  must  be  brought  up  to  the  courts 
to  pray  oyer  of  the  record,  and  to  assign  errors 
by  delivering  them  in  writing  to  the  officer  of  the 
court,  and  must  be  present  during  the  argamrait 
and  the  giving  judgment.  The  counseltepresent- • 
ing  the  attorney-general  for  the  crown  may,  if 
he  pleases,  orally  join  in  error,  immediately  on 
the  assignment  of  errors  being  delivered  in.. 
Mantell  v.  Beg.,  8  Bl.  ft  BL  64 ;  Dears,  ft  B. 
376  J  27  L.  J.,  M.  C.  4  ;  4  Jur.  (n.8.)  432— Ex. 
Ch.   Seel  0*.8rt«nT.JI«^.,  infra. 

  Appearanoa  by  Separate  Counsel.]  — ; 

Several  defendants  charged  in  an  indictment 
with  different  illegal  acts  severed  in  their  de- 
fence, and  being  convicted  and  sentenced  to- 
differcnt  punishments,  brought  separate  writs  of 
error  :— Held,  that  they  were  entitled  to  appear- 
by  separate  connsel,  and  that  each  oooDBel' 
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were  Beverally  entitled  to  reply.  O'Connell  v. 
Brg,,  11  CL  &  F.  155  ;  9  Jar.  25  ;  1  Cox,  C.  C. 
413. 

 Crown'f  Bight  of  B«pl7.]— Tbe  counsel 

for  the  crown,  where  the  crown  is  the  defendant 
in  a  writ  of  error,  is  not  necessarily  entitled  to 
Uie  final  reply,  though  the  crown  is  the  real 
litigant  party.  O'Conndl  Seg.^  11  GL  &  F. 
155  ;  »  Jar.  26  ;  1  Coi,  C.  C.  418. 

 Setttng  Aflide  when  8ned  Ont  to  OBftblo 

Person  to  Compromiie.] — Where  a  writ  of  error 
8Bed  out  upon  a  judgment  of  the  queen's  bench 
in  a  criminal  prosecution,  for  the  purpose  of 
«nablinK  the  {mrtica  to  effect  a  compromise  of 
«nch  prosecution,  that  court  has  the  power, 
■under  the  12  &  13  Vict.  c.  109,  s.  39,  to  set  aside 
euch  writ  of  error,  and  will  exercise  that  power. 
Beg.  V.  Allei/ne,  Dears.  C.  C.  505  ;  4  EL  Ac  Bl 
186  ;  1  Jar.  (N.s.)  :172. 

After  the  writ  of  error  has  been  so  set  aside 
Inr  tiie  qneen's  bench,  tho  court  of  exchequer 
chamber  will  set  aside  a  judgment,  signed 
tbereon  by  order  of  a  judge,  for  want  of  a 
joinder  in  error.  AUeyne  v.  Reg.,  Dears.  C.  C. 
F06  ;  6  El.  ft  Bl.  392  ;  24  L.  J.,  a  B.  282  ;  1 
Jnr.  (H.B.)  808 ;  S  W.  B.  556— Ex.  Ch. 

—  Powsn  of  Court  1900.]— Writ  of  error 
to  reverse  a  jui^ment  of  outlawry  of  the 
plaintiff  for  not  appearing  to  recrfve  judgment 
upon  an  indictment  on  which  he  had  been  con- 
victed by  his  own  confession,  and  which  had 
been  removed  into  the  queen's  qench  by  certio- 
rari. Errors  were  assigned  in  the  process  of 
outlawry,  and  that  the  outlawry  was  founded  on 
the  judgment  of  conviction  of  the  matters  in  the 
Indictmait,  whereas  certain  of  the  counts  were 
faad.  Joinder  in  error,  that  neither  in  the  out- 
lawry nor  in  the  pronouncing  of  the  judgment  of 
conviction  is  there  error.  Upon  application  on 
behaU  of  the  prosecutor,  that  the  outlawry, 
■which  was  admitted  to  be  bad,  shonld  be 
reversed,  and  Ukat  the  plaintiff  in  error  should 
tw  bronght  up  for  judgment : — Held,  that  the 
•court  could  only  reverse  the  outlawry,  and  could 
not  entertain  the  question  of  error  in  the  record 
of  conviction.  Wt-iglU  v.  .B**;.,  14  Q.  B.  148  ; 
16  L.  J.,  Q.  B.  10 ;  11  Jur.  103  ;  2  Cox,  C.  C. 
«1. 

-  Upon  a  writ  of  error  on  an  Indictment  for 
felony,  the  judgment  must  be  reversed,  if  an 
erroneous  punishment  is  awarded.  Bourit  v. 
ifw,  2  N.  &  p.  248 ;  7  A.  ft  E.  68 ;  6  L.  J., 
M.  C.  1S9  ;  1  Jnr.  542.  i&s  11  ft  13  Yict  c.  78, 
«.6. 

 BoalingWritttf  Error.]— It  is  the  duty  of 

the  clerk  of  the  petty  bag  office  in  the  court  of 
■chancery  not  to  deal  a  writ  of  error  in  cases  of 
xnisdemeanour  until  the  attorney-general  has 
issued  hia  fiat,  Caxtro  v.  Murray,  44  L.  J., 
M.  C.  70;  L.  K.  lOEi.213;  32  L.  T.  675  ;  23 
yf,  E.  696. 

A  person  having  been  convicted  of  a  mis- 
demeanour, prepar^  a  writ  of  error,  and  requested 
the  clerk  of  the  petty  bap  office  to  seal  it  in  pur- 
anance  of  12  &  13  Vict.  c.  109,  s.  38.  The  clerk 
having  refused  on  the  graund  that  the  attorney- 
general  had  not  issued  his  fiat,  the  plaintiff 
ntought  an  action  against  the  clerk,  claiming 
damages  for  the  refusal,  and  a  mandamus  to 
compel  the  clerk  to  seal  the  writ : — Held,  that 
the  action  must  be  stayed,  as  being  frivolous  and 


vexations,  and  an  abuse  <tf  the  process  of  the 
court.  lb. 

■  Ba-oommittal— ^tententi  o£]— A  prlfloner 

in  custody,  under  &  sentence  of  imprisoiUDent 
for  two  years  on  a  conviction  for  a  misdemeanour, 
was  discharged  on  bringing  a  writ  of  error  and 
entering  into  a  recognisance  to  prosecute  the 
writ  with  effect.   Ko  notice  was  given  to  the 

Rrosecator,  nor  was  the  recognisance  dnly  filed 
t  the  crown  office.  He  was  therefore  ordered 
to  be  recommitted.  The  judge's  warrant,  under 
which  he  was  retaken,  directed  his  apprehcmiun 
and  recommittal,  stating  it  to  be  "  in  execution 
of  the  judgment  in  the  prosecution  ": — Held, 
that  the  warrant  was  good,  and  that  it  was  not 
necessary  to  state  on  the  Cace  of  it  how  long  the 
renewed  imprisonment  was  to  continue.  Dugdale 
V.  Urg.,  3  C.  L.  B.  74 ;  34  L.  J^  H.  C.  65 ;  3 
W.  R.  24. 

 Eoeogniianoo— Pom  of.]— A  defendant, 

being  convicted  and  sentenced  to  imprisonment, 
at  the  ses^ns,  for  misdemeanour,  brought  error 
in  the  queen's  bench,  and  afterwards  in  the 
exchequer  chamber.  In  the  latter  court  be 
entered  into  a  reo^isance,  conditioned,  in  case 
of  the  affirmance  of  the  judgment,  to  surrender 
himself  personally,  to  be  dealt  with  "as  our 
Court  of  ExG^iequeT  Chamber  may  order."  This 
recognisance  was  filed  in  the  qneen's  bench. 
The  defendant  was  dischai^ed  out  of  custody  by 
a  judge  at  chambers.  On  motion  in  the  queen's 
bench  to  apprehend  and  recommit  him  : — Held, 
that  the  recc^:nisance  was  before  the  court, 
although  not  appearing  in  the  affidavits ;  and 
that  the  recosnisonce  was  not  in  ccmfbrmi^ 
with  8  ft  9  Vict.  c.  68,  s.  1,  and  tbat  the  rule 
must  be  made  absolute.  Dugdala  t.  Heg-, 
Dears.  C.  G.  264  ;  2  EL  ft  BL  129  ;  17  Jnr.  1097 ; 
6  Cox,  C.  C.  161. 

 Paper  Books.] — ^A  defendant  in  error  not 

having  delivered  paper  books  to  two  of  the 
judges,  in  pursuance  of  rule  33  of  the  regula- 
tions in  the  crown  office,  and  which  rule  con- 
cludes by  saying  that  "  judgment  shall  be  given 
by  the  court  against  the  party  n^lecting  to 
deliver  paper  books  to  the  judges,  i£  the  court 
shall  so  please  " ;  the  court  nevertheless  directed 
the  argument  to  proceed.  v.  Sn^  17  Jnr. 

208,  n.   8.r.,16L.T.  494. 

2.  Appeal. 

Pelony.j — It  is  contrary  to  the  policy  of  the 
English  law  that  there  should  be  an  appeal  in 
cases  <^  felony.  Eiuijee  Bgravaee.  Ex  parte,  5 
Moore,  P.  0.  276 ;  11  Jur.  856. 

Before  Judicature  Act]— The  17  ft  18  Vict, 
c.  125,  8.  K5  (C.  L.  P.  Act,  1854)  which  gives  an 
appeal  on  motions  for  new  tnaU,  docs  not  apply 
to  indictments.   Jieg.  v.  StepJiens,  7  B.  ft  S.  710. 

The  court  of  exchequer  chamber  has  juris- 
diction nnder  U  Geo.  4  ft  1  Will.  4,  c.  70,  a.  8,  to 
correct  errors  in  judgments  of  the  queen's  bench 
in  criminal  cases.  Wright  v.  Beg.,  3  N.  ft  M. 
892  ;  1  A.  ft  E.  434. 

Bines  Jndloataro  Aot — "Criminal  Catue  or 
Matter" — What  is.]  —See  catea  sub  tit.  APPSiX. 

Writ  of  Xrror.l— An  appeal  lies  to  the  court 
of  appeal  from  the  judgment  of  the  crown  side 
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ot  the  qneen's  }xiach  dinsion  ap)on  a  writ  of 
error ;  and  the  proccedine  is  by  wa;  of  appeal, 
and  not  by  writ  of  error.  O'Srien  t.  B^.,  26 
L.  B.,  Ir.  461— C.  A. 

Freittnoe  of  Frifloiier  on  Aqrnme&t.]— When 

■  it  bc(M>me9  necessary  to  bring  up  a  prisoner  to  be 
present  at  the  argument  of  an  appeal  from  the 
decision  of  the  queen's  bench  division  on  a  writ 
of  error,  application  for  a  writ  of  habeas  corpus 
should  be  made  to  the  queen's  bench  division, 
and  not  to  the  court  of  appeaL  lb. 

3.  CouKT  OF  Cbown  Cases  Bbsbbved. 

Who  may  Bei errs  ftueatioM.]— The  recorder 
of  a  borough  has  power  to  reserve  questions  of 
law  for  the  consideration  of  the  judges.  Rry.  r. 
Jifattrrx,  3  New  Sess.  Cas.  326 ;  2  Car.  &  K.  9S0  ; 
T.  &  U.  1 ;  1  Den.  0.  C.  S32  ;  18  L.  J.,  H.  0.  S  ; 
12  Jut.  942  ;  3  Cox,  C.  C.  178. 

The  11  &  12  Vict.  c.  78,  applies  to  points  of 
law  arising  upon  trialx,  under  special  commis- 
6i<ms,  and  authorises  the  court  to  reserve  points 
of  law  arising  at  the  trial.  S^.  t.  Bernard,  1 
F.  &  F.  240. 

Julidietiai— Indivtmmt.]— The  11  b  12Tict. 
c.  78,  gives  no  jurisdiction  to  the  conrt  for  crown 
coses  reserved,  to  hear  a  case  stated  from  a 
criminal  court  on  the  sufficiency  of  an  indict- 
ment, after  judgment  on  demurrer  to  the  indict- 
ment Seg.  V.  Faderman,  4  Kew  Sess.  Cas.  IKl  ; 
T.&;H.286  ;  8  Oor.ft  K.  353;  1  Den.C.  C.  565  ; 
19  L.  J.,  M.  0. 147  ;  14  Jnr.  377 ;  4  Cox,  C.  C. 
361. 

Objections  arisingon  the  face  of  an  indictment 
cannot  be  reserved  for  the  opinion  of  the  judges. 
Jleg.  V.  CkTigtey,  1  Cox,  C.  C.  239. 

The  conrt  has  no  jurisdiction  to  amend  an 
indictment   Btg.  t.  Gariand,  11  Cox,  0.  C.  224. 

Where  an  amendment  without  which  the  in- 
dictment was  bad,  had  been  improperly  made  at 
the  trial  after  verdict,  the  court  ordered  the 
record  to  be  restored  to  its  original  state  and  a 
venlict  of  not  guilty  to  be  entered.  Reg.  v. 
Larkin,  Dears.  C.  C.  366  ;  23  L.  J.,  M.  C.  125 ;  2 
<J.  L.  B.  775  ;  18  Jnr.  639  ;  6  Cox,  0.  0. 877. 

The  court  is  bound  to  examine  the  validity  of 
an  indictment,  thoueh  no  question  is  reserved 
upon  it.  Reg.  v.  Webb,  T.  &  M.  23  ;  1  Den.  C. 
C.  338  ;  2  Car.  k  K.  933  ;  18  L.  J.,  M.  C.  39  ;  IS 
Jur.  42  ;  3  Cox,  C.  C.  183. 

The  court,  for  the  purpose  of  assisting  its  judg- 
ment, will  look  at  the  indictment,  although  not 


viction,  over  what  takes  place  during  the  trioL 
Reg.  V.  Fddermun,  Hupra. 

The  court  will  only  consider  questions  of  law 
which  shall  have  arisen  on  the  trial  of  a  prisoner. 
Reg.  V.  Clark,  Sfi  L.  J.,  M.  C.  16 ;  L.  R.  1  C.  C. 
54  ;  12  Jur.  (M.B.)  946  ;  15  L.  T.  190  ;  16  W.  B. 
48  ;  10  Cox,  C.  C.  338. 

Where  a  man  was  indicted  for  a  misdemeanour 
and  pleaded  guilty,  the  court  declined  to  consider 
whether  be  ought  to  have  been  indicted  for  felony 
on  the  same  facts.  lb. 

 In  otlwr  OaiSB.] — ^The  court  will  nob 

answer  questions  that  are  merely  hypothetical 
and  not  practical.  And,  therefore,  ths  conrt 
will  refuse  to  Hnswer  questions  as  to  the  conrse 
to  be  pursued  on  future  occasions.  Reg.  v. 
Whiteliead.Zh  L.  J..  M.  C.  18B;  L.  K.  1  C.  0.33; 
14  L.  T.  489  ;  14  W.  R.  677  ;  10  Cox,  C.  C.  234. 

Nor  can  ic  decide  any  points  beyond  thrae 
reserved,  although  other  points  in  the  prisoner's 
favour  appear  on  the  face  of  the  case.  Reg.  v. 
Tyee  or  Tyrie,  88  L.  J.,  M.  C.  58  ;  L.  R.  1  C.  C. 
177  ;  19  L.  T.  657  ;  17  W.  R.  334  ;  11  Cox,  C.  C. 
241. 

The  court  will  not  consider  an  objection  which 
has  not  been  reserved,  erra  though  it  is  fairly 
dedncible  from  the  case  itself.  Beg.  v.  SMtth, 
infra. 

The  court  will  not  go  into  any  matter  of  evi- 
dence which  occurred  at  the  trial,  if  it  is  not 
stated  in  the  case.  lb. 

Od  a  charge  of  murder  on  the  high  seas,  on 
board  a  Briti^  ship  afloat,  the  deceased  having 
been  thrown  ont  of  a  foreign  ship  in  a  foreign 
port,  the  question  whether  all  the  facts  must  not 
be  aveiTcd  in  each  count  of  the  indictment,  in 
order  to  give  a  judge  sitting  under  an  ordinary 
commission  of  oyer  and  terminer  and  general 
gaol  delivery  jurisdiction  to  try  the  offence  as  it 
ai-ose  on  the  record,  is  a  wAnt  not  to  be  reserved. 
Reg.  V.  Menhom,  1  F.  &  F.  369. 

What  a  jury  says  in  recommending  a  prisoner 
to  mercy  ought  not  to  be  made  the  subject  of  a 
case  reserved.  Reg.  v.  Trebileoci,  Dears,  it  B. 
453  ;  27  L.  J.,  M.  C.  103  ;  4  Jur.  (N.B.)  123 ;  6 
W.  R.  281  ;  7  Cox,  C.  C.  403. 

On  a  trial  for  muider,  the  name  of  A.,  a  jnrcff 
on  the  panel,  was  called  ;  B.,another  jnroronthe 
same  jmnel,  appeared  by  mistake,  amwered  to  the 
name  of  A.,  and  was  sworn  as  a  juror.  The  pri- 
soner was  convicted.  The  circumstance  that  B. 
had  answered  for  A.  was  not  discovered  till  the 
next  day,  when  the  judge,  being  informed  of  it, 
reserved  the  question  as  to  the  effect  of  the  mis- 


set  out  in  the  case.   Beg.  v.  WiUiami,  T.  £  M.  take  on  the  trial :— Held,  that  the  conviction 


382  ;  2  Den.  C.  C.  61 ;  20  L.  J.,  H.  C.  106 ; 
Jnr.  1062  ;  4  Cox,  0.  C.  366. 
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 Question  arising  on  ths  Trial.] — A  ques- 
tion raised  in  the  court  below,  in  arrest  of  judg- 
ment, is  a  question  arising  on  the  trial,  and 
j>roperly  reswved.  Beg.  v.  Martin,  3  New  Sess. 
Cas.  575  ;  1  Den.  C.  C.  398  ;  T.  ft  M.  78  ;  2  Car. 
&  K.  950  ;  18  L.  J.,  M.  O.  187 ;  13  Jur.  868  ;  3 
Cox,  C.  C.  447. 

It  is  not  a  condition  precedent  to  give  juris- 
dicdon  to  the  court  of  crown  cases  reserved 
that  a  point  of  law  existing  "  on  the  trial "  should 
be  formally  taken  at  the  trial.  R^.  v.  Clark 
(L.  B.  1  C.  C.  64)  disapproved.  Beg.  v.  Brown, 
5!»  L.  J.,  M.  C.  47 ;  24  Q.  B.  D.  367 ;  61  L.  T. 
594  ;  38  W.  E.  95  ;  16  Cox.  C.  0.  715  ;  54  J.  P. 
408. 

The  conrt  has  only  jurisdiction,  after  a  con- 


ought  not  to  be  set  aside  on  the  ground  that 
there  had  been  a  mis-trial,  and  that  the  court 
had  no  jurisdiction  over  the  case.  Reg.  v. 
Mcllor,  Dears.  &  B.  468  ;  27  L.  J.,  M.  C.  121  ; 
4  Jur.  (N.3.)  214  ;  6  W.  B.  322 ;  7  Cox,  C.  0. 
464. 

The  court  cannot  entertain  questions  of  mere 
practice.  Reg.  v.  Stuhbt^  Dears.  0.  C.  555  ;  25 
L.  J.,  M.  C.  16  ;  1  Jur.  (irA)1115  i  4  W.  E.  85  j 

7  Cox,  C.  C.  48. 

Bail  on.] — Where  a  case  has  been  reserved 
upon  a  conviction  for  an  assault  with  intent  to 
commit  a  felony,  the  court  will  not  deem  itaelf 
bound  to  admit  the  prisoner  to  bail  until  the 
decision  of  the  point  reserved,  even  although  the 
offence  is  only  a  misdemeanor,  and  the  prisoner 
was  admitted  to  bail  of  right  previously  to  the 
trial.   Beg.  v.  Bird^  5  Cox,  C.  0. 11. 
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Whereafter  omTit  tion  by  a  jniy  at  the  assizes, 
question?,  nf  'aw  have  been  i-eserved  for  the  court 
of  crim  oal  appeal,  the  prisoner  will  not  be  ad- 
mitted to  hoh  wiUiout  -the  assent  of  the  judge 
before  whom  he  was  tried.  Beg.  Sarris,  4 
Cox,  C.  C.  21. 

Form  of  Case.]— The  court  expects  cases 
reserved  to  be  submitted  in  a  complete  form, 
and  will  ordinarily  refuse  to  send  back  a  case 
for  amendment.  JU-g.  v.  JTolloway,  1  Den.  C.  C. 
370 ;  S  New  Bess.  Gas.  410  ;  T.  k  M.  40  ;  2  Car. 
ft  K.  942 ;  18  L.  J.,  M.  C.  60 ;  13  Jur.  36  ;  3  Cox, 
C.  C.  241. 

Cases  are  not  to  be  lengthj  narratiTea  of  the 
facts.  JReff.  t.  Stear,  T.  &  M.  11 ;  16  L.  J.,  M.  C. 
80 ;  13  Jur.  41. 

Gonnfel  disiatisfled  with  Form  of  Case.] — If  a 

counsel  should  think  that  any  material  point 
raised  at  the  trial  has  been  omitted  in  the  state- 
ment of  the  case,  it  would  be  proper  for  him  to 
communicate  with  the  judge  who  reserred  the 
case,  and  saggiest  any  amendment  that  in  his 
judgment  may  be  necessary,  JRof.  t.  SmUh,  T. 
&  M.  214  ;  2  Car.  &  K.  882  ;  1  Den.  C.  G.  510  ; 
14  Jnr.  92  ;  4  Cox,  C.  C.  42. 

Signing  Case.] — ^Where  the  assiKes  are  held 
before  two  judges,  and  the  one  of  them  who 
tries  a  criminal  case,  after  reserving  a  point  for 
the  consideration  ol  the  court  of  criminal  appeal, 
dies  before  the  case  is  stated,  the  other  judge 
may  state  and  sign  the  case.  Sfg.  v.  FdatJu-r- 
itone.  Dears.  C.  C.  369  ;  2  C.  L.  B.  774  ;  23  L.  J., 
M.  C.  127  i  18  Jur.  638  ;  2  W.  B.  416 ;  6  Coz, 
0.  0.  376. 

Sending  baok  Case.] — The  court  will  not  send 
a  case  back  for  amendment  on  the  mere 
apphcatton .  of  counsel ;  but  will  do  so  if  on 
the  argument  it  appears  that  it  is  imperfectly 
stated.  Beg.  T.  mito%  Bell,  C.  C.  20  ;  28  L.  J., 
H.  C.  28. 

But  the  cooit  will  not  send  back  a  case  to  be 

restated  upon  an  objection  which  is  beside  the 
merits.  Reg.  v.  BrummUt,  L.  ft  C.  9  ;  3  L.  T. 
679  ;  9  W.  B.  257  ;  8  Cox,  C.  C.  413.  See  also 
Beg.  V.  HoUoicay,  snpra. 

BMtato&ent  td  Oua.]— Where  a  case  reserved 
has  been  restated  by  order  of  the  court,  an  appli- 
cation, supported  by  affidavit,  to  have  it  again  re- 
stated, will  be  refused.  Beg.  v.  Studd,  14  L.  T. 
633  ;  14  W.  R.  806  ;  10  Coz,  C.  C.  258. 

Argomentf .] — The  judges  will  hear  the  ail- 
ment of  points  reserved,  ^though  they  appear  on 
the  recoid,  and  were  taken  in  arrestof  judgment. 
Jteg.  V.  Martin,  2  Gar.  &  £.  950  ;  1  Den.  C.  C. 
898  ;  T.  ft  M.  78  ;  8  Coz,  C.  a  447. 

Where  Court  Differs.]— Where  there  is  a 
difference  of  opinion  amongst  the  judges  upon  a 
question  of  law,  the  case  reserved  will  be  argued 
before  the  fifteen  judges ;  but  where  the  coart 
differs  upon  a  question  of  fact  only,  judgment 
will  be  given  according  to  the  opinion  of  the 
majority  that  a  conviction  should  be  quashed. 
Sea.  V.  Surrell,  L.  ft  C.  354  ;  33  L.  J.,  M.  C.  54  ; 
8  L.  T.  426  ;  12  W.  E.  149  ;  9  Cox,  C.  C.  368. 

.  Who  Commemoai.] — On  the  argument  of  a  case 
reserved  before  the  court  of  criminal  appeal, 
the  counsel  for  the  defendant  mtist  b^in.  Iteg. 
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T.  Gate  I^ord,  Dears,  ft  B.  74 :  7  Coz,  C.  O. 

230. 

Appeanuue  by  CoaniaLJ— Counsel  will  be 
heard  in  support  of  a  conviction  on  a  case  reserved, 
though  no  one  appears  on  behalf  of  the  prisoner. 
Heg.  V.  MaHin,  1  Den.  C.  C.  398 ;  3  New  Sess. 
Cas.  575  ;  T.  &  M.  78  :  2  Car.  ft  K.  S60  ;  18  L.  J., 
M.  C.  137 ;  13  Jur.  368  ;  3  Cox,  C.  C.  447. 

A  counsel  who  has  appeared  for  a  prisoner  at 
the  trial,  but  has  not  been  inttrncted  to  appear 
for  him  in  the  court  of  appeal,  may  as  amicoft 
curiffi  cite  authorities  for  the  information  of  the 
court,  but  will  not  be  allowed  to  aigua  Rm.  v, 
Thomaa,  1  L.  ft  C.  313  ;  33  L.  J.,  M.  C.  22  ;  9  L- 
T.  488  ;  12  W.  B.  108. 

Where  prisoners  had  joined  in  their  plea  at  the 
trial  and  were  represented  by  counsel  appearing* 
for  them  jointly,  they  are  not  entitled  to  appear 
by  separate  counsel  on  the  hearing  tite  case. 
B^.  T.  Bird,  6  Coz,  C.  0.  20. 

Costs.] — The  judge  who  tries  a  prisoner  ha» 
power  under  7  Geo.  4,  c  64,  s.  22,  to  allow  the 
costs  of  the  prosecution  on  the  hearing  of  a  <ase 
reserved  for  the  court  for  consideration  of  crown 
cases ;  and  the  officer  of  that  court  will  tax  and 
ascertain  such  costs,  and  certify  the  amount  to 
the  officer  of  the  court  below.  Beg.  v.  Zeinx, 
Dears,  ft  B.  326  ;  6  W.  R.  41  ;  7  Cox,  C.  C.  406. 
8.  P.,  Beg.  v.  Clndroy,  3  Car.  ft  K.  205. 

The  coart  which  has  been  directed  to  pas» 
sentence  on  a  prisoner,  after  a  point  reserved  for 
the  decision  of  the  court  of  criminal  appeal,  has- 
power  to  allow  the  costs  incurred  in  the  latter- 
court,  and  upon  taxation,  under  an  order  to  that 
effect,  the  briefs  and  fees  of  two  counsel  will  be 
allowed.   Beg.  v.  Woolley,  4  Cox,  C.  C.  454. 

The  court  having  no  tabling  offii3er,  the  costs  of 
proceedings  in  that  court  must  be  taxed  in  the 
court  below.  Beg.  v.  Dolan,.  Dears.  C.  C.  486  ^ 
3  C.  L.  R.  295  ;  24  L.  J.,  M.  C.  59  ;  1  Jur.  Cm.S.> 
72  ;  3  W.  H.  177 ;  6  Coz,  C.  C.  453,  n. 

The  court  will  not  entertain  a  question  of  costa- 
which  is  not  within  their  jurisdiction,  although 
it  is  expressly  agreed  by  a  case  reserved  that  tb» 
court  should  have  the  same  power,  with  respect 
to  such  costs,  as  the  judge  could  legally  have  ex- 
ercised  at  the  triaL  Beg.  v.  Honuea,  Dean.  0.  C 
291  ;  23  L.  J.,  M.  C.  59,  62.  u. 


XI.  PARDON. 

Limited  to  Fartieolar  Case,] — A.  was,  at  the- 
spring  assizes  of  1846,  indicted  for  stealing  a 
horse  on  the  26th  d^y  of  February,  1841.  He 
had,  in  1842,  been  convicted  of  feh>ny,  and  sent 
to  the  hulks,  from  w^ich  be  was  discharged  in 
1846.  He  produced  a  certilicateof  his  discharge, 
which  stated,  that  "  J.  H.,  who  was  convicted  at 
Worcester,  ou  the  22nd  June,  1842,  is  this  dav 
discharged  in  consequence  of  having  received  a 
free  pardon "  : — Held,  that,  if  this  pardon  had 
been  regularly  proved,  it  would  luive  been  no  bar 
to  the  charge  of  hors&atealing,  as  the  pardon  was- 
expressly  confined  to  another  felony.  Beg.  v. 
Uarrod,  2  Car.  ft  E.  294  ;  2  Cox,  C.  C.  242. 

£ffect  of.] — A  "free  pardon"  places  a  person 
in  the  same  positiou  as  to  status  and  cbaracteras 
he  was  before  his  conviction.  Jlay  v,  Tower- 
Diriiim  JJ.  or  MiddlcMx  J  J.,  69  L.  J .,  M.  C.  79 ; 
24  Q.  B.  D.  561  ;  62  L.  T.  290  :  38  W.  B.  414 ;. 
54  J.  P.  600. 
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 Attainder,] — A  convict  sentenced  to  death 

for  felony,  which  sentence  was  commuted  to 
transportation  for  life,  received  a  conditional  free 
jwttdon  in  the  penal  colony: — Held,  that  such 
pardon  did  not  alter  the  effect  of  the  attainderin 
vesting  his  property  in  the  crown.  Churt}h,  2h 
re,  16  Jur,  517. 

The  5  Geo.  4,  c.  84,  s.  26,  protects  felons  who 
have  received  a  remiasion  of  their  sentences  in 
the  enjoyment  of  all  property  acquired  by  them 
-  since  uieir  conviction,  and  not  merely  such  pro- 
perty oa  has  been  acquired  by  their  own  industry. 
Govgh  V.  Daviet,  2  Kay  tt  J.  623  ;  26  L.  J.,  Ch. 
€77  J  4  W.  K.  618. 

Termi  nUtantlslIy  Complied  Titlt.1--The 
king's  sign  manual  may  be  given  in  evidence  by 
a  prisoner,  on  an  indictment  for  returning  from 
transportation  ;  and  if  not  revoked,  and  the  con- 
dition is  literally,  though  not  substantially,  com- 
plied with,  it  wiU  discharge  the  prisoner  from 
(hat  indictment.  Rex  t.  MiiUr,  2  W.  BL  797  ; 

1  Leach,  C.  C.  74. 

Pardon  Fromiied.] — A  proclamation  promising 
n  pardon  cannot  be  pleaded  as  a  pardon.  Bat 
where  such  proclamation  had  been  made  the 
court,  in  their  discretion,  deferred  the  awarding 

of  execution  upon  the  sentence,  until  the  prisoner 
sb(Nilcl  have  had  time  to  apply  to  the  secretary  of 
state  for  a  pardon,  according  to  the  terms  (rf  the 
proclamation.   Jltx  v.  Oartide,  4  Ni  &  M.  33 ; 

2  A.  &  E.  266  ;  4  L.  J.,  M.  C,  1. 

Pleading.] — Semble,  that  a  pardon  after  judg- 
ment may  be  pleaded  ore  tenna,  and  in  bar  of 
execution  ;  and  there  may  be  a  demurrer  to  such 
a  plea  ore  tenus.  lb. 

And  JM  ante,  ooL  1188. 

XII.  APPREHENSION  AND  ABBBST  OF 
OFFENDEES. 

1.  By  CmOablet  and  Prwate  Individmt*,  1921. 

2.  Warrant  of  Jiutice*,\92Q. 
S.  Bench  Warrant*,  1927. 

4.  ConveyiTtg  Priwner  to  Pritoa,  1927. 

5.  Treatment  and  Confinement  ef  ^ieonert.  See 

PEI80N. 

1.  Bt  Constables  ani^  Pbitatb  Indivi- 
duals. 

Legally  of  Arrest — Xnrtoor  llanslanghter.] 

— See  ante,  MUBDEB  (^Silling  Officertdf  Justice). 

Bj  Constables  —  Klsdaneanoars  —  Presenoa 
neeessary.]  —A  constable  is  not  justified  in  taking 
a  person  into  custody  for  a  mere  assault,  nnless 
ho  is  present  at  the  time.  Covpey  v.  Henley,  2 
Esp.  540. 

T(i  justify  a  constable  in  apprehending  a  party 
without  warrant  for  an  affray,  it  is  essential  that 
the  party  should  hai  e  been  engagc<l  in  the  affray 
ami  that  the  constable  should  have  had  view  of 
the  (ifiray,  while  the  party  was  so  engaged  in  it, 
and  tiiat  the  aSxa.y  was  st^  continuing  at  the 
time  of  the  apprehension.  Cook  r.  AetAo'eote,  6 
Car.  &  P.  741. 

Kcmble,  a  magistrate  cannot  arrest  a  person 
guilty  of  a  misdemeanour  before  his  eyes  where 
there  has  been  no  breach  of  the  peace,  actual  or 
apprehended.   Xing  v.  Poe,  IS  L.  T.  37. 

If  a  constable  sees  an  assault  committed,  he 
may  recently  after  that  assault,  and  before  all 
danger  of  further  violence  has  ceased,  apprehend 

VOL.  IT, 


the  offender ;  and  if  in  so  doing  he  Is  resisted  and 
assaulted,  the  person  assaulting  is  liable  to  be 
convicted  of  assaulting  a  constable  in  the  execu- 
tion of  his  duty.  It-^.  v.  Light,  Dears.  &,  B. 
332  ;  27  L.  J.,  M.  C.  1 ;  3  Jur.  (S.S.)  1130;  6 
W.  R.  42  ;  7  Cox,  C,  C.  SSO. 

If  a  perma  is  guilty  of  an  assault  and  battery, 
a  pohceman  who  is  present  and  sees  the  offence 
committed,  is  justified  in  taking  the  offender  at 
once  into  cu3to<iy  without  warrant,  in  order  to 
take  him  before  a  magistrate  to  answer  for  the 
offence  ;  and  i£  such  a  person  is  so  taken,  into 
custody,  he  cannot  maintain  an  action  .igainst  a 
bystander  for  directing  the  policeman  so  to  tako 
him  into  custody.  JJerecmrt  v.  CorbUhley,  5 
El.  ft  Bl.  188  ;  24  L.  J.,  Q.  B.  313 ;  1  Jur.  (N.S.) 
870  ;  3  W.  B.  513. 

In  an  action  by  A.  against  B.  for  false  im- 
prisonment, B.  justilied  on  the  grouuil  of  A. 
having  wilfully  and  without  excuse,  within  view 
of  the  constable  who  apprehended  her,  annoyed 
and  disturbed  the  defendant  and  his  tiimily  by 
knocking  and  ringing  at  his  door  : — Held,  that 
to  support  this  plea,  under  ss.  54  and  63  of  2 
&  3  Vict.  c.  47  (Metropolitan  Police  Act),  it  was 
necessary  to  prove  the  offence  to  have  been  com- 
mitted within  view  of  the  constable.  Simmons 
V.  MiUengen,  2  C.  B.  524  ;  15  L.  J.,  C.  P.  102  ; 
10  Jur.  221. 

A  police  constable  of  the  city  of  London  has 
no  power  under  2  &  3  Vict,  c.  xciv.,  to  take  a 
person  into  custody  without  a  warrant,  merely  on 
suspicion  that  he  has  committed  a  misdemeanour. 
Bowditch  y.  Balekin,  6  Ex.  378  ;  19  L.  J.,  Ex. 
337. 

A  constable  at  common  law,  is  not  justified  In 
imptiaoning  a  person  in  t^e  belief  that  he  has 
committed  a  misdemeanour.  Or\jfim  t.  Colimn, 
4  H.  &  N.  S65  ;  38  L.  J.,  Ex.  134. 

 Tor  what  Oflsnow.] — Using  loud  words  in 

the  street,  though  disorderly,  is  not  an  offence 
for  which  a  party  should  be  taken  into  custody. 
Hardy  v.  Murphy,  1  Esp.  294. 

If  a  party  is  turning  towards  the  wall  in  a 
street  on  a  particular  occasion,  a  watchman  is 
not  justified  in  collaring  him  to  prevent  bfm  so 
doing.   Booth  v.  Hanley,  2  Car.  k  P.  288. 

If  a  constable  is  preventing  a  breach  of  the 
peace,  and  any  person  stands  in  his  way  to  hincter 
him  from  so  doing,  the  constable  Is  jostifled 
in  taking  such  person  into  custody,  but  not  in 
giving  him  a  blow.  Levy  v.  lUwarde,  1  Car.  ft 
P.  40. 

Watchmen  may  imprison  any  person  who 
encourages  prisoners  in  their  custody  to  resist. 
White  V.  Sdmundt,  1  Peake,  89. 

A'chai^  of  an  attempt  to  shoot  may  justify  a 
policeman  in  arresting.  Osbom  v.  Veitch,  I  F. 
&F.  317. 

A  person  is  justified  in  giving  in  charge,  and  a 
constable  in  arresting  without  warrant,  a  part^ 
who  has  been  guilty  of  a  breach  of  the  peace,  if 
there  are  reasonable  grounds  for  apprehending 
its  continuance  or  immediate  renewal,  but  not 
otherwise.  Baynes  v.  Bn-witer,  2  Q.  B.  375  ;  1 
a,  ft  D.  669;  11  L.  J.,  M.  C.  6  ;  6  Jur.  392. 
S.  P.,  Timothy  v.  Simpson,  1  C.  M.  ft  R.  757 ;  6 
Tyr.  244  ;  6  Car.  &  P.  41)9  ;  4  L.  J.,  M.  C.  T3. 

A.  went  to  a  house  at  night,  demanding  to  see 
the  servant.  He  was  told  to  depart,  and  would 
not.  A  constable  was  sent  for,  and  A.  went  from 
the  house  to  the  garden.  When  the  constable 
arrived,  A.  said  that  if  a  light  appeared  at  the 
windows  he  would  break  them  ;  upon  which  the 
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coDstable  took  him  into  castodj : — Held,  that 
the  constable  was  not  justified  in  so  doing.  Rex 
V.  Bright,  4  Car.  P.  387.  Sec  Jordan  v.  Gib- 
bon, 8  U  T.  391, 

 Ja  Cue  of  T«l«i7  or  Saipeatsd  Jelony.] 

—A  peace-oEGcer  may  justify  an  arrest  on  a 

reasonable  charge  of  felony  without  a  warrant, 
iilthough  it  should  afterwanls  appear  that  no 
felony  bad  been  committed ;  but  a  private 
individiul  cannot.  Samvel  t.  Payne,  1  Doug. 
869. 

Semble,  that  a  constable  vonld  be  justified  in 
arresting  without  a  urarrant  a  fugitive  from  a 
foreign  country  on  reasonable  grounds  of  sus- 
picion that  he  has  committed  a  crime  which 
would  be  a  felony  if  committed  in  the  TJnited 
Kingdom  —  per  Brett,  L.J.  Ret},  v,  Weil,  53 
L.  J.,  M.  C.  74  ;  9  Q.  B.  D.  701  ;  47  L.  T.  630  ; 
SI  W.  R.  60 ;  15  Cox,  C.  C.  189— C.  A. 

A  constable  is  not  justified  in  shooting  at  a 
man  whom  be  had  seen  steating  wood  growing 
in  a  copse  (which,  if  a  first  offence,  is  only  a 
misdemeanour),  although  the  constable  has  no 
means  of  arresting  the  man  without  firing,  and 
although  the  stealing  the  wood  in  the  particular 
instance  amounted  to  felony,  by  reason  of  the 
man  having  been  previously  couvicted  several 
times  for  similar  offences  under  7  &  8  Geo,  4, 
c.  29,  8.  39,  these  convictions  being  unknown  to 
the  constable  at  the  time,  Reg.  v,  Dadgtm,  T.  & 
M.  385  ;  2  Den.  C.  C.  35  ;  3  Car.  &  K.  148  ;  20 
L.  J.,  M.  C.  57;  14  Jur.  1051 ;  4  Coi,  C.  C. 
360. 

A  constable  having  reasonable  cause  to  suspect 
a  person  of  felony  may  arrest  him,  though  it 
appears  no  felony  was  committed.  Becktcith  v. 
Philhy,  6  B.  &  C.  35  ;  9  D.  &  R.  487  ;  6  L.  J. 
(O.B.)  M.  0. 132.  Hobht  V.  BrtaiKomht  3  Camp. 
420. 

A  constable  is  jastified  in  apprehending  a  per- 
son chaiged  on  suspicion  of  felony,  if  he  has 

reasonable  or  probable  cause  to  believe  that  the 
party  charged  is  the  felon.    Davit  v.  Ru^tell, 

2  M.  &  P.  590  ;  5  Bing.  354  ;  7  L.  J.  (cs.)  M.  C. 
62 ;  30  R.  B.  637. 

If  a  reasonable  charge  of  felony  is  made  against 
a  person  who  is  given  in  chai^  to  a  constable, 
the  constable  is  bound  to  take  him,  and  he  will 
be  jastified  in  so  doing,  althongh  the  charge  may 
turn  out  to  be  unfounded.  ^inoZwT.  Dukbar,  2 
Cnr.  &  P.  565  ;  M.  A:  M.  37. 

Watchmen  and  beadles  have  authority  at 
common  law  to  arrest  and  detain  in  prison,  for 
examination,  persons  walking  the  streets  at  night 
whom  there  u  reasonable  ground  to  suspect  of 
fdony,  although  there  is  no  proof  of  a  felony 
having  been  committed.   Lawrence  t.  Hedger, 

3  Taunt.  14  ;  12  R.  R.  571. 

A  constable  is  not  justified  in  arresting  a 
sappraed  offender  for  felony  without  a  warrant 
at  the  instigation  of  a  third  party,  unless  there 
exists  a  reasonable  charge  and  sasuicion.  Hogg 
v.  Ward,  3  H.  &  N.  417  ;  27  L.  J.,  Ex.  448  ;  4 
Jur.  (N.s.)  885  ;  6  W.  R.  695.  See  StaigM  v. 
Gee,  2  Stark.  445. 

A  woman  died  after  a  very  short  illness  : 
rumours  were  generally  in  circulation  in  the 
neighbourhood  where  she  had  lived  tJdat  her 
husband  haiil  poisoned  ber,  and  a  great  crowd 
was  collected  in  front  of  his  house  ;  upon  which 
the  constable  of  the  parish,  without  any  warrant, 
took  him  into  custody,  and  conveyed  him  before 
a  magistrate,  who  detained  him  till  medical  men 
bad  reported  the  cause  of  death,  and  then  dis- 


charged him :— Held,  that,  if  the  jury  was  of 
opinion  that  the  constable  had  reasonable  giunncl 
of  suspicion  to  justify  the  apprehension,  an  action 
could  not  be  maintained  for  the  arrest.  2Si^kti~ 
son  V.  Hardwich,  5  Car.  it.  P.  495. 

 Crime  eommltted  OD  ffigh  Seta.]— Where 

the  crew  of  a  Dutch  ship  had  mastered  the  vessel 
and  run  away  with  her,  and  brought  her  into 
Deal,  it  was  held  that  they  might  be  seized  and 
sent  back  to  Holland.  Mure  t.  Kan.  4  Tannt. 
48. 

Anavlt  on  ConitaUe  ia  Ezeevtioii  of  Dn^.} 

— See  ante,  col.  1467. 

Charge  to  Constable— Contents.] — A  chaige  to 
a  constable,  on  taking  a  person  into  custody, 
that  he  has  a  forged  note  in  his  possession,  neod 
not  contain  the  same  accurate  docription  at  the 
offence  as  an  indictment.  Bex  t.  IML.  B.  & 
R. 329. 

On  whose  Information.]— A  constable  is  not 
justified  in  apprehending  3  person  as  a  receiver 
of  stolen  g(K)ds  on  the  mere  assertion  of  the 
principal  felon.  Butaet  v.  Brand,  2  Stark.  167  x 
19  B.  R.  695. 

Duty  of  Constable  on  Arresting  Poiwl] — 

A  constable  arresting  one  on  suspicion  of 
felony,  is  botmd  to  take  him  before  a  magistrate 
as  soon  as  he  reasonably  can,  and  he  cannot 
justify  detaining  him  three  days  without  goinfp 
before  a  magistrate  in  order  tmit  evidence  may 
be  collected  in  support  of  the  prosecntion. 
Wright  V.  Court,  6  D.  &  R.  62A  ;  4  B.  &  C.  696  ^ 
4  L.  J.  (0.8.)  K.  B.  17  ;  28  R.  R.  418. 

A  constable  has  no  right  to  charo^  a  prisoner 
with  an  offence  in  respect  of  which  he  is  not  in 
possession  of  a  warrant.  Ba,  v.  Male,  17  Cox, 
C.  C.  689. 

.  Bight  of  Searching.  ]  — The  right  of 

searching  persons  in  custody  must  depend  on  the 
circumstances ;  the  mere  fact  that  a  person  is 
drunk  and  disorderly  will  not  justify  a  constable 
searching  his  person  although  he  may  have  re- 
ceived general  orders  to  search  all  persons  in 
custody  ;  but  a  person  may  so  conduct  himself  by 
reason  of  violent  language  or  conduct,  that  it 
may  be  prudent  and  right  to  search  him  aa 
well  for  his  own  protection  aa  for  those  in- 
trustctl  with  the  duty.  Leigh  v.  Qtle,  6  Cox,  C. 
C.  829. 

 Sight  of  Handeufflng,]— The  right  of 

handcuffing  persons  in  custody  must  depend  oa 
the  circumstances,  e.g.  the  nature  of  the  charge, 
and  the  conduct  and  temper  of  the  pereon  ia 
custody.  No  general  rule  will  justify  a  constable 
in  haiulcufBng  a  person  in  custody  for  a  mis- 
demeanour to  a  felon  and  walking  them  together 
through  the  streets.  Tb. 

A  constable  having  token  a  prisoner  ou  cua- 
picion  of  felony,  has  no  right  to  handcuff  him, 
except  he  has  attempted  to  escape,  or  except  it 
is  necessary  in  order  to  prevent  nis  escaping. 
Wright  T.  Court,  6  D.  ft  R.  623  ;  4  B.  &C.  596  ; 
4  L.  J.  (0.8.)  K.  B.  17  ;  28  B.  B.  418. 

HandcuMng  a  prisoner  is  only  justifiable  when 
reasonable  necessity  for  doing  it  exists,  and  if  it 
l>e  resorted  to  in  the  absence  of  such  necessity, 
the  party  so  treated  has  a  right  of  action  for 
dances.   Reg.  v.  Tayl4>r,  59  J.  P.  393. 
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Private  IndiTidnals— In  wliat  Cum  Azreit 
Jutifled.] — If  a  mfln  ia  found  attempting  t^.^ 
commit  a  felony  in  the  night,  any  one  may 
apprehend  and  detain  him  until  he  can  be 
carried  before  a  magistrate.  Hex  v.  HktU,  1  M. 
C.  C.  93. 

A  private  individual  cannot  justify  an  arrest 
on  a  reasonable  charge  of  felony,  if  it  should 
afterwards  appear  that  no  felony  had  been  com- 
mitted. Saiiiurl  v.  Payne,  1  Doug.  SSit.  See 
S^-g.  V.  Price,  8  Car.  &,  P.  282. 

When  a  private  person  apprehends  another  on 
suspicion  ol  felony,  he  does  it  at  his  peril,  anil  is 
liable  to  an  action  unless  he  can  establish  iu 
proof  that  the  party  has  actually  been  guilty  of 
folony.  Adamt  v.  Moore,  2  tJelw.  N.  P.  910.  S. 
P.,  Allea  V.  Wrig/a,  8  Car.  &;  P.  522. 

Satpicion  that  a  jiarty  has  on  a  former  occasion 
committed  a  misdemeanour^  is  no  jnslification  for 
giving  him  in  charge  to  a  constable  without  a 
justice's  warrant ;  and  there  is  no  distinction  in 
this  respect  between  one  kind  of  mistlemeanour 
and  another,  as  breach  of  the  peace  and  fraud. 
J-'oir  V.  (T(iu>tf,  3  B.  &  Ad.  798  ;  1  L.  J.,  K.  B.  liiS. 

A  private  person  is  not  justified  in  arresting  or 
giving  in  charge  of  a  policeman,  without  a  war- 
rant, a  party  who  has  been  engaged  in  an  affray, 
unleivi  the  affray  is  still  continuing,  or  there  is 
reasonable  cround  for  apprehending  that  he 
intcnils  to  renew  it.  Pri<-e  v.  .Scrlei/.  10  CI.  iz  F. 
28.  S.  P.,  'J'hiuithy  v.  Simpttm,  1  C.  M.  &  B.  767 ; 
r.  Tyr.  244  :  «  Car.  &  P.  499  ;  4  L.  J.,  M.  C.  73  : 
Bayne*  v.  Iireu-*ter,  2  Q.  B.  375  ;  1  O.  &  D.  669; 
11  L.  J..  M.  C.  5  ;  «  Jur.  392. 

A  wilful  trespass  on  another  person's  pro^rty, 
without  doing  any  rc^il  damage,  is  not  suflR  iciit 
to  justify  the  apprehension  of  the  parties  under 
1  Geo.  4,  c.  56,  b.  3  (since  repealed,  but  re-enacted 
by  7  &  8  Geo.  4,  c  SO).  Butl^  T.  Turlew,  2  Car. 
&  P.  585  ;  M.  &  M.  64. 

To  justify  the  opprehension  of  an  offender 
under  the  Malicious  Injuries  Act,  7  &  8  Geo.  4,  c. 
80,  the  offender  must  be  taken  in  the  fact,  or  on 
a  quick  pursuit.  Jlanw^y  v.  Boultbee,  4  Car.  &, 
P.  360;  1  M.  &Rob.  15. 

By  8. 103  of  the  Larceny  Act,  1861 , "  any  person 
found  commit  ting  an  offence  under  this  act  maybe 
immediately  apprehended  without  a  warrant  by 
any  person"  : — field,  that  it  ia  a  question  for  the 
jury  in  all  cases  whether  or  not  the  apprehension 
was  immediate,  and  whether  the  exigency  of  the 
Htatiilc  wiLs  sati^licd.  having  regard  to  the  facts 
of  thL>  case,  drifhtlis  v.  Taylor,  46  L.  J.,  C.  P. 
162  ;  2  C.  P.  D.  194  ;  36  L.  T.  5  ;  25  W.  R.  196 
— C.  A. 

 Duty  on  Arrest.] — A  person  justified, 

under  the  7  4;  8  Geo.  4,  c.  30,  in  causing  the  arrest 
of  another,  must  do  it  immediately,  and  he  must 
send  him  by  liic  direct  foad  to  the  lock-up  ;  for 
if  he  sent  hint  extiti  viam,  he  would  be  a  trcs- 
pas<ier  ag.iinst  the  person  so  arrested.  Morrit  v. 
IFiae,  2  F.  &  F.  51. 

Eefasing  to  Aaiist  Conitable — Indictment.]  — 

An  indictment  npaiast  a  person  for  refusing  to 
aid  and  a'vsi-'t  a  constable  in  the  execution  of  his 
duty,  and  j-rovcnt  an  ai^sault  made  upon  him  by 
prisiiners  in  hi.s  custody  on  a  charge  of  felony, 
with  intent  to  resist  their  lawful  apprehension,  is 
surticicnt,  without  stating  how  the  apprehension 
became  lawful  ;  and  it  is  enough  if  it  states  a 
refusal  to  assist,  without  the  further  allegation 
that  he  did  not,  iu  fact,  aid  and  a.<sist,  Jirg.  v.  i 
Hhetlock,  36  L.  J.,  il.  C.  92  ;  L.  B.  1  C.  U.  20  ; 


12  Jur.  (K.a)  126  ;  18  T.  623 ;  11  W.  B.  288 : 
ID  Cox,  C.  C.  170. 

Obttraotiug  Appreheniion.]— An  innkeeper 
in  whose  house  was  ab  escaped  felon,  told  a 
constable  (who  informed  him  that  he  ires 
harbouring  a  felon)  that  the  constable  had 
better  go  and  find  him,  the  constable  went  up- 
stairs and  saw  the  felon  escape  tlirough  a  win- 
dow ; — Held,  no  evidence  of  obstructing  the 
felon's  apprehension,  ittw.  v.  Green,  8  Cox,  C. 
C. 441. 

2.  Wabbast  07  JvarioES, 

Form  ud  Gentanta.] — General  warrants  are 
illegal  and  void.    Mene^  v.  Leaeh,  \  W.  BL 

665. 

A  warrant  to  arrest  the  party  "to  the  end 
that  he  may  become  bound.  Slc,  at  the  next 
sessions,"  means  the  next  sessions  after  the 
arrest  ;  therefore  the  officer  may  justify  an 
arrest  after  the  sessions  next  enouing  the  date  of 
the  warrant.  Mayhew  v.  Parker,  8  Term  Biep. 
no  ;  2  Esp.  68.')  ;  4  B.  R.  605. 

A  warrant  issued  by  a  magistrate  for  the 
apprehension  of  a  party  to  answer  a  charge, 
should  state  the  specific  offence  with  which  the 
party  is  charged,  and  that  information  thereof 
waa  duly  made  on  oath  before  the  magistrate. 
Caudle  v.  Seymovr,  I  G.  &  D.  454  ;  1  Q.  B.  889 ; 
10  L.  J.,  M.  C.  130  ;  5  Jur.  1196. 

A  warrant  directing  police  officers  to  appre- 
hend a  party,  anfl  in  safe  custody  to  keep,  so  as 
to  have  his  body  before  her  Majesty's  justices  of 
the  peace  at  the  next  sessions,  is  ill,  and  such 
custody  Is  illegal,  ^'itbett,  Ejb  parte,  8  Jur. 
107. 

A  warrant  of  committal  contained  the  names 
of  the  defendants  in  the  margin  but  not  in  the 
body,  which  was  in  blank  : — Held,  no  answer  to 
an  action  for  false  imprisonment.  Si^ituv. 
Poe,  16  W.  K  224. 

Arreit  of  Britiah  Snbjeet  Alwoad.]— A  British 
subject  arrested  abroad  under  a  warrant  npou 
an  indictment  for  a  misdemeanoor,  brought  In 
custody  to  England,  and  there  committed  to 
prison,  is  not  entitled  to  be  discharged.  Scott, 
Ex  parte,  4  M.  &  Ry.  361 ;  9  B.  &  C.  446. 

Wamat  in  PofUHion  of  ConitabUi  at  Time 
of  Amat.] — A  constable  making  an  arrest  under 
a  justice's  warrant  in  a  civil  proceeding,  is  bound 
to  have  the  warrant  in  his  possession  at  the 
time.  Oalliard  v.  Laxton,  2  B.  4:  S.  S63  ;  31 
L.  J.,  M.  C.  123  ;  8  Jur.  (N.8.)  642  ;  5  L.  T.  835  ; 
10  W.  R.  353  ;  9  Cox,  C.  C.  127. 

When  a  warrant  has  been  issued  to  apprehend 
a  person  for  an  offence  less  than  felony,  the 
police  officer  who  executes  it  must  have  the  war- 
rant in  his  possession  at  the  time  of  arrest.  Codd 
V.  Cube,  45  L.  J.,  M.  C.  101  ;  1  Ex.  D.  352  ;  34 
U  T.  453  i  13  Cox,  C.  C.  202.  8.  P.,  R^.  v. 
C/uipman,  12  Cox,  C.  C.  4. 

See  eatet  ante,  coL  1613  et  seo 

BaeUng  of  Warrant.] — C.  was  convicted  of  an 
assault  on  two  |>olice  constable.^  of  the  county 
police  of  Worcestershire  in  the  execution  of  their 
duty,  who  were  apprehending  him  in  the  city  of 
Worcester  under  a  warrant  issued  by  two  justices 
of  and  for  the  county  of  Woreestershire  for  his 
commitment  to  prison  for  default  in  payment  of 
a  fine,  but  not  backed  by  any  justice  of  and  for 
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the  cily  of  Worceator.  Worcester  is  a  borough 
having  a  separate  commissioa  of  the  peace  with 
exclusive  jurisdiction,  and  a  separate  police  force. 
0.  was  not  pursued  from  the  county,  but  found 
in  the  city  : — Held,  that  the  conviction  was 
wnmg,  as  the  constables  were  not  acting  in  the 
esecudon  of  their  daty  in  so  execating  such 
warrant.  Beg.  v.  Cuttiptim,  49  L.  J.,  VLG.  H; 
5  Q.  B.  D.  $41 ;  42  L.  643  ;  28  W.  B.  039 ;  44 
J.  P.  489. 

Exeentiiig  ob  a  Btinday.] — The  exception,  in 
29  Car.  2,c.  7,  i.  6,  that  process  may  be  executed 
on  the  Lord's  day,  in  cases  of  treason,  felony,  or 
breach  of  the  peace,  extends  to  all  indictable 
ounces,  and  is  not  restricted  to  treason  and 
felony,  and  such  misdemeanours  as  involve  an 
ncttial  breach  of  the  peace.  Rawlin*  t.  Ellit,  16 
M.  ft  W.  172 ;  16  L.  J.,  £x.  6  ;  10  Jar.  1039  ;  2 
Cox,  0.  C.  96. 

8.  BKKOH  WABBAim, 

When  ©ranted.] — Bench  warrants  shoold  not 
be  granted  unless  it  is  necessary  that  the  party 
charged  should  be  at  once  taken  into  custody. 
Beg.  v.  ^Vll^ttal^m',  2  F.  i:  F.  1. 

The  court  will  not  issue  a  bench  warrant  to 
bring  up  a  witnesa,  although  it  is  sworn  that  he 
is  Iteeping  oat  of  the  way  coUasively,  and  that 
his  evidence  is  so  material  to  the  prosecution 
that  the  case  cannot  go  on  without  him,  but  will 
postpone  the  trial  to  allow  the  witness's  recog- 
nisances to  be  estreated  on  his  non-appearance 
when  called.  Beg.  v.  Crawford,  6  Cox,  C.  C. 
481. 

How  Obtained.] — A  prosecutor  of  an  indict- 
ment for  misdemeanour  may  obtain  the  usual 
crown  office  certificate  of  his  bill  having  been 
found,  for  the  purpose  of  taking  out  a  judge's 
warrant  against  the  defendant,  without  obtaining 
an  office  coay  of  the  indictment.  Rex  t.  Bed- 
fern,  2  A.  ft  B.  S87  ;  4  K.  ft  U.  198. 

Form  o£] — ^A  warrant  of  a  judge  of  the  Queen's 
Bench  issued,  directed  to  the  governor  of  a  gaol, 

-constables,  &c,,  directing  them  to  apprehend  and 
take  a  pfui^y  against  whom  a  bill  for  a  misde- 
meanour luid  been  found  at  quarter  sessions,  and 
him  safely  keep,  to  the  end  that  he  may  become 
bound  and  fintl  sufficient  sureties  to  answer  the 
indictment,  and  be  further  dealt  with  according 
to  law,  is  a  bad  warrant,  for  not  directing  that 
the  party  should  be  brought  before  some  judge 

'  or  justice  to  be  bound.  Reg.  v.  Ootctteyt  7  Q.  B. 
281 ;  16  L.  J.,  11.  C.  29  ;  9  Jnr.  1073. 

4.  COHTKHKO  PBISOKBB  TO  FBISOIT. 

Ezpenies  of,  by  whom  Paid.]— A  metropolitan 
police  magistrate,  Iiaving  summarily  convicted 
an  ofEcnder  and  adjudped  her  to  bo  imprisoned, 
made  out  a  warrant  for  her  commitment ;  in 
obedience  to  which  warrant  the  plaintiff,  n  police 
constable,  duly  conveyed  her  to  prison.  By  reason 
of  such  conveyance  the  plaintiff  incurred  certain 
expenses  which  the  prisoner  had  no  means  to 
defray.  The  mapistrate  subsequently  made  an 
order  under  27  Geo.  2,c.  3,  directed  to  the  defen- 
dant, ordering  him  to  pay  to  the  plaintiff  the 
amount  of  such  expenses.  The  defendant  refused 
to  comply  with  the  ordcr.on  the  ground  that  the 
liability  to  pay  thecxpcnscsofoonTeyiDgprisoners ; 


to  prison  had  been  transferred  from  the  county 
to  the  Secretary  of  State  by  s.  4  of  the  Frifions 
Act,  1877,  which  provides,  that  "  After  the  com- 
mencement of  the  act  all  expenses  incurred  in 
respect  of  the  maintenance  of  prisons  to  which 
the  act  applies  and  of  the  prisoners  therein  shall 
be  defrayed  ont  of  moneys  provided  by  parlia- 
ment." A  similar  question  arose  with  n^ard  to 
the  expenses  of  conveying  from  the  police 
court  to  the  prison  a  man  committed  to  take  his 
trial  for  felony  : — Held,  that  the  expenses  of  con- 
veying piisonets  to  prison  were  by  s.  4.  trans- 
ferred to  the  Secretary  of  State,  and  that  the 
word  "therein"  in  that  section  pointed  to  the 
class  of  prisoners  to  whose  maintenance  the  act 
was  intended  to  apply,  not  to  the  period  of  time 
from  which  the  liability  for  such  maintenance 
was  to  commence.  MuXliHa-v.  Surrey  (^Treanrer^ 
51  \..  J.,  Q.  B.  146  ;  7  App.  Cas.  1 ;  45  L.  T.  625 ; 
30  W.  R.  157  ;  16  Cox,  0.  0.  fl  i  46  J.  P.  276— 
H.  L.  (E.) 

The  expenses  inctirred  by  a  metropolitan  police 
constable  in  the  conveyance  under  warrants,  of 
persons  chained  with  offences  within  or  without 
the  metropolitan  pohce  tlistrict  are  to  be  dis- 
charged out  of  the  coanty  rate,  whether  the 
warrants  are  ander  hands  <^  josticcs  of  the 
peace  for  the  county  or  for  the  metropolitan 
district,  and  whether  the  warrants  arc  directed  to 
the  parish  constable  or  a  police  constable ;  bnt 
not  if  such  warrant  is  addressed  to  the  keepers 
of  the  gaol.  Leveriek  v.  Mercer,  14  Q.  B.  769  ; 
22  L.  J.,  M.  C.  81 ;  1  W.  B.  180. 


XIII.  SEARCH  WARRANTS. 

When  Granted.]— A  positive  oath  that  a  fdoay 
is  actually  committed  is  not  necessary  to  jnsti^ 
a  magistrate  in  granting  his  warrant  to  search 
the  premises  and  apprehend  the  person  of  a  party 
suspected  of  felony.  EUee  v.  Smith,  1  D.  ft.  B. 
97  ;  2  Chit.  304  ;  24  R.  B.  639. 

Kandamm  to  Jaitioe.1 — Mandamus  does  not 
lie  to  compel  a  justice  wm  had  signed  a  Match 
warrant  to  produce  the  informations  upon  which 
it  was  issued.   Beg.  v.  Browne,  4  Cox,  0.  0. 1. 

Other  Qoodi  taken  away— Trespass.]— Where 
a  constable,  having  a  warrant  to  search  for 
certain  specific  goods  alleged  to  have  been  stolen, 
found  and  took  away  those  goods,  and  certain 
others  also  supposed  to  have  been  stolen,  bat 
which  were  not  mentioned  in  the  warrant,  and 
were  not  likely  to  be  of  use  in  substantiating  the 
charge  of  stealing  the  goods  mentioned  in  the 
warrant : — Held,  that  the  constable  was  liable  to 
an  action  of  tiespasa  Crozier  v.  Omdy,  6  B.  ft 
C.  232;  9  D.ftB.22t;  5L.  J.  (O.S.)  M.  G.  GO  ; 
30  R.  R.  311. 

Bight  of  Officers  to  Fotsession  of  Warrant.} — 

Excise  officers  went  with  a  search  warrant,  and, 
at  the  desire  of  the  party  gave  it  him  to  peruse, 
when  he  refused  to  return  it : — Held,  that  they 
had  a  right  to  take  it  from  him,  and  even  to 
coerce  his  person  to  obtain  the  possession  of  it, 
provided  theynsed  no  more  violrace  than  was 
necessary.  Rew  t.  MMon,  S  Car.  ft  F.  31 ;  U. 
&.  M.  107. 

How  Executed.] — As  to  the  proper  mode  of 
executing  search  warranta,  see  Bntiek  t.  Qsr- 
;  rington,  19  St.  Tr.  1067. 
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XIV.  ABTICLES  OF  THE  PEACE. 

1.  ffenerally,  1929. 

2.  Jiatieet,  1932. 

1.  Oehkbally. 

Wlien  XxUliitfld.]  —  Articles  of  the  peace 
OQght  to  be  exhibited  In  the  neighbonrhood,  that 
the  security  ma;  be  giTen  there.  Mea  y.  Waite, 
2  Burr.  780 ;  2  Ld.  Ken.  611. 

Ooatrorerting  Facti  Sepoied  to.]— Where  a 
person  exhibits  articles  of  the  peace,  and  swears 
that  her  life  is  in  danger,  the  truth  of  the  facts 
cannot  be  OTntroverted.  Vane^s  (_I^rd)  Catc, 
13  East,  172,  n.;  1  Term  Rep.  697  ;  12  B.  R. 
817. 

The  facts  stated  in  the  articles  are  to  be  con- 
sidered as  true  till  the  contrary  appears  npona 
proper  prosecution.  Ib^ 

Affidavits  are  not  admissible  for  the  purpose  of 
Bupplying  facts  said  to  have  been  suppressed  by 
the  complainant,  as  the  contents  of  a  correspond- 
ence alluded  to  in  the  articles.  Nor  is  it  an 
objection  to  the  articles  that  such  correspondence 
is  not  Bet  out,  if  it  does  not  contain  any  part  of 
the  menace  relied  upon.  Reg.  t.  Afallinsan,  16 
Q.  B.367;  16  Jnr.  746. 

On  habeas  corpus  bringing  np  a  party  com- 
mitted by  justices  for  not  finding  sureties  of  the 
peace,  the  court  will  not  hear  nttidavits  contro- 
verting facts  alleged  in  the  articles  of  the  peace, 
J£eg.  V.  Dunn,  12  A,  &  E.  599  ;  4  P.  *;  U  415  ; 
1  Am.  t  H.  21 ;  5  Jur.  721.  S.  P.,  S^g.  v.  Stan- 
hope, 12  A.  &  E.  620,  n. 

One  against  whom  articles  of  the  peace  are 
exhibited,  is  not  entitled  to  read  affidavits  on  his 
behalf,  in  contradiction  of  the  facta  sworn  to 
against  him  in  such  articles.  Reai  v.  Doherty, 
13  East,  171 ;  12  B.  B.  816. 

In  vlut  Soue  Worda  ITsed.]— A  party  gave 
information  on  oath  before  a  magistrate,  that 
from  certain  language  used  towards  him,  he  was 
in  bodily  fear  from  another,  anrl  the  magistrate, 
upon  hearing  the  comphiint,  required  the  latter 
to  enter  into  recognisances  to  keep  the  peace. 
On  motion  to  discMS-gethe  recognisances,  on  the 
ground  that  the  language  was  used  in  a  meta- 
phorical sense  only,  the  court  refused  to  inter- 
fere, because  it  was  for  the  magistrate  to  judge 
in  what  sense  the  language  was  used.  Jtex  v. 
l^artlim,  6  B.  &  Ad.  678 ;  2  N.  &  M.  379. 

Wliat  Snfflolent  Onrands.]— H.  had  written  a 
letter  to  a  young  lady,  a  relative  of  T. :  T.  after- 
wards, in  conseqaence  of  his  writing  the  letters, 
violently  assaulted  H.,  and  said,  "  If  you  write 
again,  I  will  flog  you  within  an  inch  of  your 
life."  On  a  subsequent  occasion,  T,  meeting  H., 
said  to  him,  "  Remember  what  I  said  to  you  ;  I 
am  determined  to  patastop  to  your  proceedings," 
The  coart  permitted  H.  to  exhibit  articles  of  the 
geace  agaiikst  T.  Suite,  Ea  faHe,  21  L.  J.,  M. 

It  is  sufficient  ground  for  articles  of  the  peace 
tiiat  the  complainant  has  be^  accustomed  to  go 
to  a  particolar  place,  rightfully,  as  he  alleges, 
for  the  transaoUon  of  business,  and  has  been 
threatened  wilii  violence  if  he  goes  there  again. 
Mm.  y.  MaUimon,  16  Q.  B.  367  ;  15  Jur.  746. 

If  it  appears  on  oath  to  the  satisfaction  of  the 
justices  that  the  complainant  has  been  threatened, 
it  is  their  duty  to  reqnire  recognisances  to  be 


entered  into  to  keep  the  peace.   Lort  v.  Mutton, 

46  L.  J.,  M.  C.  95  ;  33  L.  T.  730. 

There  ought  to  be  a  reasonable  foundation  on 
the  face  of  the  articles,  to  induce  a  fear  of  per- 
sonal danger,  before  the  court  will  require  sureties 
of  the  peace.  Vane'g  (Lord)  Gate,  13  But, 
172,  n. ;  1  Term  Rep.  697  ;  12  R.  B.  317. 

Form  of  Beoognisaiue.]— A  recognisance,  in 
the  margin  of  which  there  was  the  name  of  the 
county  of  W.,  was  stated  to  have  been  taken 

before  "  J.  T.,  Esq.,  one  of  the  justices  for  the 
county  of  W."  :— Held,  that  it  sufficiently  ap- 
peared, that  the  recognisance  had  been  taken  in 
the  county  for  which  J.  T.  was  a  justice.  Ssg.  v. 
Modgton,  DeaiB.  C.  C.  14  :  7  Ex.  915  ;  21  L.  J., 
M.C.181. 

Baqnlring  Bail.}— Upon  articles  of  the  peace 
exhibited,  the  court  has  power  of  requiring  bail 
for  such  a  length  of  time  as  they  think  necessary 
for  the  preservation  of  the  peace,  and  are  not 
confined  to  a  twelvemonth.  Hex  v.  Btnoet,  1 
Term  Bep.  696  ;  1  B.  B.  363. 

Staying  Prooess.]— Where  articles  of  the  peace 
appeared  malicious  and  untrue,  the  court  stayed 
process  on  them,  and  committed  the  exhibitant 
for  perjury.   Mex  v.  Parnell,  2  Borr.  806. 

Scire  fiusias,] — A  writ  of  scire  facias  upon  a 
recognisance  of  the  peace  describing  the  justices 
by  the  initial  letters  of  their  christian  names  is- 
good.   Reg.  v.  Dale,  5  Cox,  C.  0. 171. 

Surety — ^Who  may  he.]  — A  person  who  has 
been  convicted  of  a  crime  by  which  he  has  be- 
come infamous  cannot  be  a  surety  for  one  charged 
or  suspected  of  an  indictable  offence,  Bex  v. 
Edwardty  4  Term  Bep.  440  ;  3  R.  B.  427. 

Juiidielion  of  Oonrt.]— The  conrt  cannot  in< 
terf  ere  to  reduce  the  amount  of  secarity  which 
the  magistrates  require  a  party  to  give  for  the 
preservation  of  the  peace.  MiOe  t.  HeiUowav,  2 
D.  P.  0.  B25.  " 

The  court  will,  if  it  sees  ground,  require  sureties 
o£  the  peace,  althougli  justices  have  refused  to  do- 
so  on  tiie  same  complaint.  Beg.  v.  Jfoj^Mtm,  16 
Q,  B.  867  ;  16  Jur.  746. 

Power  of  Judge  at  Trial.]— In  aU  cases  of 

misdemeanour  punishable  by  imprisonment,  the 
Queen's  Bench,  and,  therefore,  the  judge  at  the 
trial,  has  power  to  adjudge  that  the  defendant 
give  security  to  keep  the  peace  for  a  certain  time, 
and  that  he  be  kept  in  prison  until  eath  security 
be  given.  i>iw»  v.  Beg.,  12  Q.  B.  1026:  18 
L.  J.,  M.  0.  41;  18  Jnr.  238;  3  Ccx,  C.  C.  206 
—Ex.  Ch. 

Siiretiea--V]MB  taken— Stmday.]— If  a  per- 
son is  reqmred  to  give  sureties  for  good  behaviour 
or  to  be  imprisoned  in  default,  the  taking  sure- 
ties and  committal  on  de&olt  are  judicial  acts, 
and  are  therefore  void  if  done  on  Sunday.  Bea 
V.  Bamtay,  16  W.  R.  191. 

 Wo  Period  fixed  tw  Entering  into  Be- 

cogniaancei.]— Qu»re,whetherajudgmentwhich 
directs  that  each  of  several  defendants  shall  enter 
into  recognisances  to  keep  the  peace  for  the  space 
of  seven  years  next  ensuing  the  acknowledgment 
thereof,  is  good,  as  no  period  is  fixed  fctf  entering 
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into  the  recognisances.  O'Conncll  y.Iteg.,  II  CI. 
&  F.  155  ;  9  Jut.  25  ;  1  Cox,  C.  C.  413. 

Betaining  PrtMiwr  after  Aeqnlttal.]  — 1£, 

after  the  grand  jaiy  is  discharged,  a  pris<:>ner 
charged  with  maliciously  ghootiog  is  acquitted, 
the  judge'  will  not  order  him  to  be  detained 
while  articles  of  the  peace  against  him  arc  pre- 
pared.   .Kc*  v. //o/f,  7  Car.  &  P.  518. 

Attaoluneat.]— The  court  granted  an  attach- 
ment  upon  articles  of  the  peace  where  the  threat 
of  furtfiOT  violence  was  conditional  on  the  ex- 
ihibitant  writing  again  to  a  member  of  the  de- 
Pendant's  family,  although  it  did  not  appear  that 
the  exhibitant  had  written  again,  or  was  under 
any  necessity  of  doing  so.  JUg.  t.  litllemaeJie, 
.2  L.  M.  &  P.  401. 

Cdrtioruri  —  Applieant  not  in  Cutodj.]  — 

"Where  a  peer  had  been  arrested  by  a  warrant  of 
two  justices,  and  bound  by  recognisances  with 
two  sureties  to  keep  the  jieace.  the  court  refusal 
an  applicntioD  for  a  certiorari  to  bring  up  the 
recognisances  (on  the  ground  of  the  jiLstic&s 
having  no  jurisdiction),  as  the  applicant  was  not 
In  custody  ;  and,  in  the  event  of  its  being  ncces- 
sarj'  to  enforce  the  recognisances,  their  validity 
couid  be  tried  in  another  waj.  Gifford  (Xti/vi), 
JSxjiarte,  1  New  Scss.  Cns.  490. 

 Power  to  Examine  AU^tioni  in  Arti- 

■«lei.] — The  Court  of  Queen's  Bench  has  autho- 
rity  to  examine  the  all^tiona  contained  in 
4vrticles  of  the  peace  when  they  are  brouglit  up 
■by  certiorari,  and  to  quash  the  articles,  if  no 
:Kufficicnt  offence  is  alleged  to  justify  the  justices 
in  oniering  the  defendant  to  give  sureties  of  the 
peace.  Bt-g.  v.  Duhh,  12  A.  &;  E.  599  ;  4  P.  &  D. 
415  ;  1  Am.  &  H.  21 ;  6  Jar.  721. 

Upon  a  certiorari  to  bring  up  orders  made  by 
joBtices  requiring  )>ersons  to  find  sureties  to  kce|) 
the  peace,  the  Queen's  Bench  Uivision  has  juris- 
diction to  examine  the  evidence  given  before  the 
joBtices  and  to  quasli  the  orders  if  the  evidence 
is  not  sufiicient  to  sustain  them.  Jtcff.  v.  Lon- 
donderry JJ.,  28  L.  R.  Ir.  440. 

ApplieatLon  to  IHaolitrge.] — ^Whcre  articles  of 
the  i>eacc  Iiave  bctoi  filed,  and  an  attachment 

is.<tued  for  the  purpose  of  bringing  in  the  defen- 
dant to  find  sureties,  the  court  will  not  entertain 
an  application  to  discharge  the  articles  and  to 
award  costs  under  21  Jac.  1,  c.  8,  s.  2,  on  the 
ground  of  alleged  insufiiciency  of  the  articles, 
though  notice  of  such  application  has  been  given 
to  the  prosecutor,  ffrg.  v.  Jtfalliium,  16  Q.  B. 
867  ;  IB  Jur.  746.  S.  P.,  21^.  v.  Grores,  8  L.  T. 
311. 

A  party,  against  whom  articles  of  the  peace 
have  been  exhibited  in  the  court,  cannot  call 
upon  the  prosecutor  to  show  cause  why  the 
articles  should  not  be  dischai^ed.  lb. 

Articles  Exhibited  on  Oath— Proot]— Where 
articles  of  the  jicace  were  returned  by  certiorari, 
and  affidavits  made  by  others  than  thcexhibitant 
were  subjoined  on  the  same  parchment,  and  the 
whole  ended  with  the  following  jurat — "  sworn 
by  the  several  dej^onents,"  &c. : — Held,  that  it 
sufficiently  appeared  that  the  articles  hod  been 
exhibited 'oil  oath.  Jteff.  v.  Jhinn,  12  A.  &  E. 
;  4  P.  &  D.  415 ;  1  Am.  Ae  U.  21 ;  5  Jur. 

721. 


2.  Justices. 

Jnrifdietion,  whenoe  Derived.] — ^Tbc  power  o( 
justices  to  require  suietics  to  keep  the  peace  is 
derived  from  the  commission  of  the  peace,  and  it 
is  confined  to  cnscs  where  a  party  makes  it  appear 
to  the  justices,  that  he  goes  in  fear  and  in  danger 
of  personal  violence  from  another,  by  reason  of 
threats  employed  by  him,  or  by  reason  of  looks, 
gestures  and  conduct ;  but  the  party  applying 
for  protection  must  himself  draw  the  inference 
that  he  is  in  fear  of  personal  violence.  Itm.  t. 
Dunn,  I  Am.  &,  H.  21 ;  12  A.  &  E.  599  ;  4  F.  & 
D.  415  ;  5  Jur.  721. 

Where  a  prize  fight  is  expected,  the  magis- 
trates ought  to  cause  the  intended  combatants  to 
be  brought  before  them,  and  compel  them  to 
enter  into  securities  to  keep  the  peace  till  the 
assizes  or  sessions ;  and  if  they  refuse  to  enter 
into  such  securities,  to  commit  them.  Sex  v. 
Bdlitigham,  2  Car.  t  P.  234  ;  31  K.  K.  665. 

Length  of  Time.  ^ — A  justice  of  the  peace  is  not 
authorised  to  require  a  party  to  find  sureties  to 
keep  the  peace  for  an  unlimited  time.  PrlekOt 
V.  Gratrex,  2  New  Scss.  Cos.  429 ;  8  Q.  B.  1021  ; 
15  L.  J.,  H.  C.  145  ;  10  Jur.  566. 

Commitment— Kention  of  Sum.]— It  is  not 
necessary  that  a  commitment  for  want  of  sureties 
shoukl  mention  the  sum  in  which  the  party  and 
his  sureties  are  to  be  bonnd.  Ih. 

 Beftaslng  to  enter  into  Beoognlianees.]— 

Articles  of  the  peace  were  exhibited  against  A.  at 
the  quarter  sc^siom  of  the  county  of  H.,  and  he 
was  by  that  court  ordered  to  enter  into  recogni- 
sances before  one  or  more  justices  of  H.  to  keep 
the  peace  for  six  calendar  months  thence  ensuing. 
Under  the  warrant  of  two  justices  of  H,,  A.  was 
brought  before  two  justices  of  the  same  comity, 
to  show  cause  why  be  should  not  enter  into  the 
lecognisancc,  and  he  then  refused  to  do  ao,  where- 
upon the  justices  last  mentioned  committed  him 
to  the  county  gaol  for  the  then  residue  of  six 
calendar  months  from  the  date  of  the  order  of 
quarter  sessions,  unless  he  should  in  the  mean- 
time enter  into  the  recogni»tance  : — Held,  that 
the  justices  had  no  power  to  commit,  and  that 
the  prisoner  was  entitled  to  be  discharged  on 
habeas  corpus.  Athton  or  AMon,  la  re,  I  New 
Scss.  Cas.  581 ;  7  Q.  B.  169  ;  14  L.  J.,  M.  C.  99  ; 
9  Jur.  727. 

A  justice  of  the  peace  may  commit  to  the 
house  of  correction,  under  6  Geo.  1,  c.  19,  s,  2, 
for  want  of  sureties  to  keep  the  peace.  Attrnt, 
la  re  and  i'j-  2>artr,  1  New  Scss.  Cas.  73  ;  12  91. 
Ji  W.  45IJ ;  13  L.  J.,  M.  C.  62  ;  8  Jur.  293. 

In  a  warrant  of  commitment  for  want  of 
sureties  to  keep  the  peace,  in  consequence  of 
having  used  language  threatening  bodily  harm 
to  an  individual,  it  is  not  necessary  that  the 
warrant  should  show  the  nature  of  the  bodily 
harm  threatened,  or  when  the  language  was 
used.  16. 

A  warrant  of  commitment,  in  snbstance  stated, 
that  whereas  the  plaintiff  had  been  brought 
before  the  defendant  (who  was  a  justice),  charged 
on  the  oath  of  T.  P.  with  having  written  on  the 
pavement  in  a  lane  the  offensive  words  refiecting 
on  the  character  of  H.  T.  W.,  "  Donkey  Watt,  the 
milway  jackass ; "  and  it  tmving  been  stated  to 
the  defendant  on  the  oath  of  T.  P.  that  the  con- 
tinued writing  for  some  time  past  of  the  offensive 
words  was  calculated  to  prodace  a  breach  of  the 
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peace,  and  T.  P.  prayed  that  the  plaintiff  might 
be  required  to  find  sureties  to  keep  the  peace, 
be,  the  defendant,  ordered  and  adjudged  that 
the  plaintiff  should  enter  into  his  own  recog- 
nisaoces  in  201.,  with  two  snfficicnt  sureties  in 
152.  each,  to  keep  the  peace  for  three  calendar 
months.  The  warrant  stated  that  the  plaintiff 
bad  refused  to  enter  into  guch  recognisance  and 
find  such  sureties,  and  commanded  that  the 

£laintiS  should  be  conveyed  to  prison  and  there 
ept  for  the  space  of  three  months,  unless  tlie 
plaintiff  in  the  meantime  entered  into  such 
recogniBancc  with  such  sureties.  This  warrant 
was  afterwards  quashed  on  motion,  and  an 
action  of  trespass  brought  at^inst  the  defendant 
who  granted  it : — HcUl,  firnt,  that  the  warrant 
|>nt  in  by  the  plaintiff  wns  evidence  of  the 
information  recited  in  it.   Ilaylocke  v.  Sparks, 

I  EI.  k  Bl.  471  ;  22  L.  J.,  M.  C.  67  ;  17  Jur.  731. 
Held,  secondly,  that  it  must  be  tnken  that  the 

defendant  intended  to  require  sureties  for  good 
behaviour,  notwithstanding  the  woicU  "  sureties 
of  the  peace  "  in  the  warrant.  lb, 

 In  Case  of  Libels.]— Held,  thirdly,  that 

a  justice  of  the  peace  has  jurisdiction  to  require 
soieties  for  good  behaviour  in  some  cases  of  libels 
against  private  individuals,  and  that  therefore 
the  defendant  had  jurisdiction  in  the  matter  out 
of  which  the  cause  of  action  arose,  and  within 

II  &  12  Yict.  c.  44,  8.  1,  and  consequently  was 
not  liable  to  an  action  of  trespass.  lb. 


XV.  BAIL. 

1.  Application,  tohea  Oranted,  1933. 

2.  Applieatio»,  hm  Made,  1936. 
8.  Other  PoinU,  mi. 

1.  Application,  when  Qbanted. 

TrincipleB  on  whloh  Bail  Accepted  or  Sefoied.] 

— The  court,  in  exercising  its  discretion  of  ad- 
mitting  a  pris(»ier  to  hail,  will  consider  the 
seriousness  of  the  charge,  the  evidence  in  sup- 
port of  it,  and  the  punishment  which  the  law 
awards  for  the  offence.  Sarronet,  la  re  and  £x 
vaHe,  1  EL  &  Bl.  1 ;  Dears.  C.  C.  61 ;  22  L.  J., 
M.  C.  25  ;  17  Jur.  184  ;  1  W.  fi.  6. 

On  an  application  to  bail  a  prisoner  charged 
with  a  criminal  offence,  the  test  to  govern  the 
disci-etion  of  the  court  is  the  probabihty  of  the 
prisoner's  appearing  to  take  his  trial ;  but,  in 
applying  that  test,  the  court  will  not  look  to  the 
character  or  behaviour  of  the  prisoner  at  any 
particular  time,  but  will  be  guided  by  the  nature 
»)£  the  crime  charged,  the  severity  of  the  punish- 
ment that  may  bo  imposed,  and  the  probability 
of  a  conviction.  Itobinsoii,  In  re,  23  L.  J.,  Q.  B. 
£86  ;  2  W.  11.  424. 

The  principle  on  which  a  party  committed  to 
take  his  trial  for  an  olTencc  may  be  bailed,  is 
Sounded  on  the  probability  of  his  appearing  to 
take  his  trial,  and  not  ou  his  supposed  guilt  or 
innocence ;  but  the  fact  of  a  bill  having  been 
found  ^cainst  hitn  is  material  In  estimating  that 

ribability.  Reg.  T.  Scaife,  9  D.  P.  0.  S53  ;  10 
J.,  M.  C.  144  ;  6  Jar.  700. 
It  is  a  clear  principle  of  law,  that  a  person 
cliargcd  with  a  misdemeanour  is  entitled  to  be 
boilul  on  prodncing  sufficient  sureties.  Jleg.  v. 
Badger,  D.  &  M.  S75  ;  4  Q.  B.468  :  12  L.  J., 
M.  C.  66  ;  7  Jur.  216. 

,  A  magistrate  has  no  right  to  reject  ball,  on  ac- 


count of  the  character  or  political  opinion;  rf 
bail,  if  he  is  satisfied  of  their  pecuniary  suf 
ficiency.  Ih. 

Where  the  defendants,  who  were  members  of 
an  extensive  organisation,  were  accused  of  'a  riot 
arising  out  of  the  agitation  created  by  the  said 
organisation,  bail  was  refused  bv  the  local  magis- 
trates : — Held,  that  the  defendants  should  not 
be  admitted  to  bail,  considering,  first,  the  serious 
nature  of  the  offence  charged ;  secondly,  the 
probability  ot  the  association,  of  which  the 
defendants  were  members,  furnishing  them  with 
funds  to  indemnify  the  bailsmen  in  case  of  de- 
fault on  the  part  of  the  defendants.  Beg,  t. 
Bvtler,  14  Cox,  0.  C.  630. 

Certiorari  laiued  to  bring  tip  Conviotion.]^ 

Where  a  certiorari  had  issued  to  bring  up  a  con- 
viction under  4  Geo.  4,  c.  34,  for  the  purpose  of 
being  quashed  for  defects  on  the  face  of  it,  the 
court  admitted  the  defendtmt,  who  was  in  prison 
under  the  conviction,  to  bail.  Lord,  Me  parte, 
4  D.  &  L.  405  ;  1  B.  C.  Bep.  322  ;  16  L.  J.,  M.  C. 


Confeuioa  of  GoUt.]— Upon  an  application  to 
be  admitted  to  bail  by  two  Frenchmen,  who  had 
been  committed  on  a  coroner's  inquest,  and  by  a 
warrant  of  justices,  for  wilful  miuder  in  a  duel, 
their  affidavits  stated  that  they  had  acted  as 
seconds  ot  the  deceased,  that  the  duel  was  fair, 
that  they  were  ignorant  o£  the  law  of  England, 
and  that  the  part  which  they  took  in  the  duel 
was  not  considered  in  France  any  1^1  offence  : 
—  Held,  that  there  being  a  confession  oC  guilt, 
the  court  was  not  jnstified  in  admitting  them  to 
bail  Bareonet,  Inre,  \  EL  &  BL  1 ;  Dears.  C.  C. 
51  ;  22  L.  J.,  M.  C.  25  ;  17  Jur.  1S4  ;  1  W.  B.  6. 

Sanger  to  Life— Delay.]— Bail  refused  in  a 
case  of  treason  felony  though  the  prisoner  was  in 
ill  health  and  an  assize  and  two  commissions  had 
passed  without  pnxieeding  with  the  trial,  the 
crown  accounting  for  the  delaj ;  there  being  no 
evidence  of  danger  of  the  prisoner's  lite  from 
confinement  or  that  he  was  suffering  from 
organic  disease.  Beg.  v.  Nagle,  Ir.  B.  2  C.  L, 
253. 

Facts  showing  Unrder  or  XanBlaughter,] — 

A  prisoner  wilt  not  be  admitted  to  ^il  on  a 
charge  of  manslaughter  where  the  circumstances 
warrant  the  bjlicf  that  the  death  of  the  deceased 
was  not  purely  occidentaL  Beg.  t,  Stokei,  S 
W.  R.  10. 

A  similar  application  was  made  on  behalf  of 
two  other  P'rcnchmcn,  under  the  same  circum- 
stances, upon  the  production  of  verified  copies  of 
the  depositions  before  the  coroner  and  before  the 
magistrates ;  the  prisoners  made  no  affidavit. 
The  court  refused  the  appUcation  on  the  ground 
that  the  depositions  contained  evidence  to  sup- 
port the  finding  of  the  coroner's  inquest.  i?ar- 
tltdcmy,  la  re,  Dears.  C.  C.  60  ;  1  EL  &  BL  8 ; 
22  L.  J.,  M.  C.  25 ;  17  Jur.  184  ;  1  W.  B.  63. 

The  court  refused  to  bail  a  prisoner,  who  was 
charged  on  a  coroner's  inquest  with  murder,  and 
against  whom  a  bill  for  the  same  crime  had  been 
found  by  the  grand  jury  ;  although  his  trial  had 
been  postpon«l  in  consequence  o£  the  absence  of 
witnesses  for  the  prosecution  ;  and  it  was  al- 
leged, that,  on  the  face  of  the  depositions,  as 
taken  before  the  coroner,  the  charge  of  murder 
could  not  be  sustained.   Beg,  t.  Aadrewi,  2  O. 
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&  L.  10  ;  1  New  Bess.  Cas.  199  ;  13  L.  J.,  M.  C. 
113;  8  Jar.  779. 

—  Aft«T  True  BUI  Bstmned.]— A  iadge 

■KiU.  not  admit  a  prisoner  to  boil  after  the  grand 
jary  has  returnol  a  true  bill  against  him  for 
morder.   Seff.  t.  Qia^mdm,  8  Car.  k  V.  656. 

In  Case  of  Aooomplioe.] — It  is  the  duty  of 
magistrates,  in  all  cases,  to  commit  an  accom- 
plice, and  not  to  admit  him  to  bail,  notwith- 
Btauding  it  may  be  intended  to  call  the  accom- 
plice as  a  witness  on  the  toiaL  Hex  t.  Beard- 
mare,  7  Oar.    F.  497. 

After  Conviotios.] — defendant,  brought  up 

for  judgment  after  conviction,  stands  committed, 
unless  the  prosecutor  consents  to  bail.  Hex  v, 
Waddington,  1  East,  159  ;  6  B.  K.  238. 

Abianea  of  Proieontor.]— It  is  In  the  discretion 
ci  the  judge  to  bail  the  prisoner  or  not,  when  his 
trial  is  postponed  on  account  of  the  absence  of 
the  prosecutor.   Anon.,  2  Lewin,  C.  0.  260. 

Wh«Q  Preeodende  Awarded.]— Where  on  error 
Inonght  it  was  held  that  an  entry  by  an  inferior 
jurisdiction  did  not  amount  to  a  judgment,  but 
was  merely  an  order,  the  court  awarded  a  pro- 
cedendo to  the  court  below  commanding  them  to 
proceed  to  give  the  proper  judgment,  but  in 
the  meantime  allowed  the  prisoner  to  be 
loailed.  Jiex  t.  SenwoHhy,  3  1).  &  B.  173 ;  1 
B.&C.  711. 

Ae^nittal  not  Entwed.!— lite  hail  of  one  ac- 
quitted of  perjury  will  be  discharged,  although 
the  acqnittol  is  not  entered  of  record.  Her 
T.  Spweer,  1  Wils.  816. 

On  Conunittal  by  Homo  of  Lords.]— When  the 
House  of  Lords  voted  the  defendant  guilty  of  a 
breach  of  privile^,  and  committed  him  to  prison, 
the  court  refused  to  discharge  him  out  of  cus- 
tody. Bex  T.  FUnoar,  8  Term  Bep.  314  ;  4  B.  B. 
662. 

Commitment  in  Execution — ^What  is.] — A  com- 
mitment by  a  justice  of  the  peace  for  a  time 
certain,  as  for  fonrteen  days,  under  the  Vagrant 
Act,  is  a  commitment  in  execution,  and  the  party 
is  not  entitled  to  be  boiled.  Meat  y.  Brovke,  2 
Term  Bep.  290. 

In  Case  of  libel.]— Semble,  that  a  magistrate 
has  the  power  of  apprehending  and  of  requiring 
bail  of  a  Ubdler,  and  for  want  of  it,  of  commit- 
ting him.  BtOt  T.  Gmant,  Qow.  S4 ;  21  R.  B. 
716.  See  Havloehe  t.  Sparhe,  1  £1.  &  Bl.  471 : 
82  L.  J.,  M.  0.  67 ;  17  Jur.  781. 

Fresh  Bail— Bankruptcy  of  One.]- Where  an 
indictment  for  conspiracy  had  been  removed  by 
txrtiorari,  and  the  ordinaty  bail  had  been  given, 
but  after  trial  and  the  conviction  of  the  defen- 
dant, and  before  judgment,  a  motinn  was  made 
to  quash  the  indictment  for  insufficiency,  and 
pending  such  motion  one  of  the  bail  became  in- 
solvent and  offered  a  composition  to  his  crcdi- 
tois ;  the  court  refused  to  require  the  defendant 
to  give  fresh  bail.  Beg.  t.  JohneoH,  1  D.  &  L. 
183 ;  7  Jar.  1038. 

On  Cue  Besarred.]— &w  ante,  cd.  1918. 


3.  Application,  how  Hade. 

Serrioe  of  Bole  ITlsi.]— Where  ndtl^  tb» 

husband  of  a  feme  covert,  nor  her  next  of  kin, 
can  be  discovered,  service  of  a  rule  nisi  for  bail- 
ing a  prisoner  on  a  charge  of  manslaughter,  may 
be  made  on  the  coroner.  Beg.  v.  WttliaMa,  8  D. 
P.  G.  301  ;  4  Jur.  654. 

ITotioe  of  Bail.  ]— Where  billt  for  misdemeanours 

are  found  under  the  commission  of  oyer  and  ter- 
miner at  the  Central  Criminal  Court,  the  defen- 
dant must  give  forty-eight  hours'  notice  of  bail, 
unless  the  application  for  process  is  made  on  a 
Friday,  in  any  case  in  which  there  is  reason 
think  that  there  is  a  desire  to  keep  the  party 
in  custody  over  Sunday.  Bex  T.  Cctrlile,  & 
Car.  &  I'.  «28. 

Bight  of  Hezt  of  Kin  of  Beoeued  Person  t» 
be  Heard.] — In  a  case  of  homicide  the  next  of 
kin  of  the  deceased  have  no  legal  right  to  be 
heard  on  an  application  for  bail  on  a  charge  of 
murder,  but,  ex  gratia,  the  court  may  hear  ttiem. 
Reff.  T.  McA'avgktcn,  14  Cox,  C.  C.  576.  See 
Meff.  T.  Bttmble,  Ir.  B.  3  0.  L.  271. 

Inoreasiag  Bail.] — After  defendants  have 
been  admitted  to  bail  on  a  criminal  charge, 
the  court  will  not,  on  affidavit  of  aggravating 
facts,  increase  the  baiL  Bex  t.  iialter,  2 
Chit.  109. 

Hnmber  Beqnired.] — Xow  it  is  an  inTsriable 

rule  to  require  four  bail  in  cases  of  felraiy.  Beaf 
T.  Shaw,  6  D.  &  B.  154. 

Tmib.  Bail— UottoB  fiw.] — A  motion  tor  fresh 
bail  ought  to  be  made  at  chambers  and  not 
in  court.    B^.  t.  Joknum,  1  D.  &  L.  133 ;  7 

Jur.  103S. 

In  the  Country  or  in  London.] — An  attach* 
ment  upon  articles  of  the  peace  is  bailable  before 
justices  of  the  county.   Mex  t.  Bomatter,  1  W 

Bl.  233. 

A  party  indicted  for  a  misdemeanour  at  York, 
may  put  in  bail  in  London.  Rex  v.  Sicail^,  I 
Lewin,  C.  C.  19. 

Where  the  court  thinks  that  a  prisoner  onght 
to  be  bailed  for  felony,  if  he  is  unable  to  (tefray 
the  expense  of  being  brought  to  Westminster  for 
that  purpose,  they  will  grant  a  rule  to  show  cause 
why  he  should  not  be  bailed  by  a  magistrate  in 
the  country.    Jtfx  v.  Junes,  1  B.  &  Aid.  209. 

The  court  will  not  allow  a  dcfenriant  who  i» 
out  of  custody,  to  be  bailed  before  a  magistrate 
in  the  country ;  he  must  surrender  in  court, 
in  order  to  be  bailed,  Bex  v.  Wren^  6  D.  F.  C. 
222. 

In  order  to  entitle  a  defendant  on  a  charge  of 
felony  to  be  bailed  before  a  magistrate  in  the 
country,  it  is  not  necessary  to  produce  an  affi- 
davit of  jMjverty,  if  it  appears  from  the  other 
affidavits  in  the  case  that  he  is  in  a  humble 
situation  of  life.  Bex  v.  Brooier,  3  D.  P.  C. 
446. 

]'he  court  will  grant  a  nile  nisi  for  baih'ng  in 
the  country  a  party  charged  with  a  felony,  with- 
out  the  production  of  an  affidavit  of  hto pover^. 
Beg.  V.  Gregory,  9  I).  P.  C.  129. 

In  order  to  a  party  being  bailed  In  London 
for  an  offence  committed  in  the  country,  the 
depositions  fehould  be  removed  by  certfonul,  and 
notice  served  on  the  committing  magistrates  and 
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CoBts  of  ITotioeB.]— The  court  will  not  require 
a  defendant  indicted  for  a  misdemeanonr  to  pay 
the  coats  of  givinf;  several  notices  of  bail,  Itefore 
tbey  allow  tbe  bail  to  jtistify.  Mem  t.  Cl^ord, 
3  I«  J.  (as.)  K.  B.  2ld. 

S.  Otheb  Poists. 

Dq^  of  Ki^iBtrato.]— It  is  the  duty  of  a 
magistrate  to  ascertain  the  Bufficiency  of  the  bail 
who  tender  themselves  on  behalf  of  an  accused 
party,  but  he  ought  not  to  interfere  in  any  way 
to  dissuade  them  from  becoming  bound  as  bul. 
Meg.  T.  Saundert,  2  Cox,  C.  C.  249. 

 Action  against,  for  Sefbsing.]  —  The 

power  of  a  magistrate  to  accept  or  refuse  bail 
in  cases  of  misdemeanonr  is  a  judicial  duty,  and 
nn  action  will  not  lie  against  him  for  refusing  to 
take  bail  in  such  cases  without  proof  of  express 
malice,  even  though  the  sureties  tendered  are 
found  bv  the  jurv  to  have  been  suflScient.  Xib- 
ford  V.  Fitzroy,  3  Sew  Sess.  Cas.  438  ;  13  Q.  B. 
240  ;  18  L.  J.,  M.  C.  108 ;  13  Jur.  303. 

Bsoognisaaeas Forthwith,"  Constmetion 

of.] — The  word  forthwith  in  a  notice  to  a  party 
charged  criminally,  and  out  on  bail,  to  appear 
on  pain  of  forfeiting  his  recognisance,  means, 
"within  a  reasonable  time  from  the  service," 
and  not  from  the  date  of  the  notice.  Meg*  v. 
Price,  8  Moore,  P.  0.  203. 

 To  Whom  Eendered.] — A  recognisance 

to  render  to  the  keeper  of  the  Queen's  prison  is 
satisfied  by  a  reader  to  the  gaol  of  the  coonty  in 
which  the  defendant  was  arrested.  Mainwaring 
v.  Milver,  88  L.  J.,  Q.  B.  49 ;  L.  B.  4  Q.  a  149  ; 
19  L.  T.  £59 ;  17  W,  E.  608. 

Indemnifloation  of  Bail.] — On  the  removal 
into  the  Queen's  Bench  of  an  indictment  for  a 
conspiracy  against  tlie  defendant,  the  plaintiff 
became  one  of  his  bail  in  40^.,  the  condition 
of  the  recognisance  being,  that  the  defendant 
should  plead,  and  at  his  own  costs  caose  the  in- 
dictment to  be  tried,  and  appear  personally,  and 
not  depart  till  discharged  by  the  court.  The 
defendant  appeared,  and  was  tried  and  con- 
victed ;  and  the  costs  of  the  prosecntion  not 
having  been  paid,  pursuant  to  5  Will.  &  M,  c. 
11,  the  recognisances  were  estreated,  and  the 
jilnintiff  was  compelled  to  pay  tbe  iOl.  The 
]>laintiS  having  brought  an  action  for  money 
paid  against  the  defendant  to  recover  the  40/. : — 
Held,  that  as  an  express  promise  by  a  defendant 
in  a  misdemeanour  to  indemnify  his  bail  against 
the  consequences  of  not  paying  the  cost  of  the 
prosecution  would  not  be  ille^,  the  law  wonld 
imply  a  promise  to  that  extent,  and  the  plaintiff 
could  therefore  recover.  Jone$  v.  Orchard,  16 
C.  B.  r.l4  ;  24  L.  J.,  a  P.  229 ;  1  Jar.  (N.S.)  986 ; 
3  W.  It.  654. 

— —  WlietlMT  Writiag  IToeeiiary.]— Where 
B.  promised  verbally  to  indemnify  A.  against  all 
liability  if  be  would  bocomo  bail  for  the  appear- 
ance  of  C.  to  answer  a  charge  of  misdemeanonr, 
and  A.,  in  consequence,  became  bail  for  C,  the 
agreement  need  not  be  in  writing,  as  the  promise 
is  a  mere  promise  to  indemnify,  and  not  a  pro- 
mise to  answer  for  thcdebt  or  default  of  another. 


since  no  debt  or  legal  dnty  was  owing  from  C. 
to  A.  in  consequence  of  his  having  become  bail. 
CHppt  T.  Sartndll,  83  L  J.,  Q.  B.  881 ;  10  Jar. 
CN.S.)  SOO  i  8  L.  T.  765 ;  11  W.  B.  9S8-Ez.  Ch. 

 TaUdi^  of  CntrMt]— A  contract  to 

indemnify  bail  against  tbe  consequences  of  the 

non-appearance  of  an  accused  person  is  contrary 
to  public  policy,  and  therefore  ill^aL  The 
defendant  became  bail  in  100/.  for  the  appear- 
ance of  M.  upon  a  charge  of  embezzlement..  H. 
paid  100/.  to  the  defenc^nt  to  indemnify  him  for 
becoming  boil,  and  then  absconded  : — Held,  that 
the  plaintiff,  the  trustee  in  bankruptcy  of  M., 
wos  entitled  to  recover  that  sum  from  the  defen- 
dant ;  for  although  the  contract  to  indemnify 
the  defendant  was  against  public  policy,  yet  it 
remained  executory,  in  the  absence  of  any  evi- 
dence to  show  that  the  liability  of  the  defendant,, 
as  bail,  had  been  dischai^ed.  ^Vil»^m  v,  Strvg- 
nell,  60  L.  J.,  M.  C.  145  ;  7  Q.  B.  D.  648  ;  45 
L.  T.  218  ;  14  Cox,  C.  C.  624  ;  45  J.  P.  831. 

A  contract  is  illegal,  whereby  a  defendant  in  a 
criminal  case,  who  had  been  ordered  to  find  bail 
for  his  good  behaviour  during  a  specified  period, 
deposits  money  with  his  surety  upon  the  terms 
that  the  money  is  to  be  retained  by  the  surety 
during  the  specified  period  for  his  own  protection 
against  the  defendant's  default,  and  at  the  ex- 
piration of  that  period  is  to  be  returned.  Jler- 
man  v.  Jcurhiier  or  Zeuclmer,  64  L.  J.,  Q.  B.  340  ; 
15  Q.  B.  D.  561 ;  53  L.  T.  94 ;  33  W.  R.  606  ;  49 
J.  P.  602— C.  A.   Reversing,  1  Cab.  &  E.  364. 


XVI.  COSTS. 

1.  Expentetof  i^rawcruiiwi,  1938. 
3.  Bewards  for  Extraordinary  Eaertloru  or 
DUigeneCy  1942. 

3.  Cotti  in  uther  Cate$,  1942. 

4.  After  Removal  by  Certiorari,  1948. 

5.  Taxation,  1949. 

6.  EHforcii^  Payment,  1950. 

1.  EXFEXSKS  OP  PROBBCDTION. 

In  What  OfTenoei.] — On  an  application  for 
costs  under  14  t  15  Vict.  c.  65,  s.  3,  in  a  case  of 
assault  the  judge  must  be  satisfied  that  the 
defendant  was  taken  before  magistrates  for 
their  summary  decision  of  the  case,  and  by  them 
sent  for  trial  at  the  assizes ;  but  the  prodnction 
of  the  summons  granted  by  one  of  the  magia-' 
trates  for  the  defendant  to  appear  before  snch 
magistrates  as  should  then  be  there,  to  answer 
the  complaint,  and  be  further  dealt  with  accord- 
ing to  law,  is  suiRcicnt  for  this  purpose.  R^.  t, 
Oavaron,  3  Car.  &  K.  320  ;  6  Cox,  C.  C.  64. 

An  indictment  under  8  *;  9  Vict,  c.  109,  which 
enacts  that  every  person  who  by  fraud  or  unlaw- 
ful device  or  ill  practice  in  pla3ring  cwls,  shall 
win  from  any  other  person  any  sum  of  money  or 
valuable  thing,  "shall  be  deemed  guilty  of  ob- 
taining such  money  or  valuable  thing  from  snch 
other  person  by  a  false  pretence,  with  intent  to 
cheat  or  defraud  such  peiBon  of  the  same,  and 
being  convicted  thereof,  shall  be  ptmished  accord- 
ingly," is  within  7  Geo.  4,  c.  64,  s.  23,  which  em- 
powers the  court  to  order  the  costs  of  prosecu- 
tions in  indictments,  for  knowingly  and  designedly 
obtaining  any  property  by  false  ppetences.  Meg.y, 
Gardner,  5  Cox,  C.  C.  140. 

An  indictment  for  an  indecent  assault  and 
exposure  of  the  person  to  A.  with  intent  to  incite 
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him  to  unnatoral  practide^  is  not  within  7  Geo.  4, 
c.  64,  8.  23,  and  therefore  the  prosecutor  is  not 
entitled  to  bis  coats  from  the  coonty.  Jieg.  t. 
J"t»A»,  7  L.  J.,  M.  C.  92. 

The  court  has  power  to  make  an  order  under 
I.  77  of  the  Offences  a(?aiii8t  the  Person  Act,  1861, 
for  the  pajrment  ot  the  costs  of  the  prosecution 
on  an  indictment  for  common  assault,  as  well  as 
on  an  indictment  for  assault  occasioning  actual 
bodilj  harm.  Seg.  t.  Waldron,  IB  Cox,  C.  C. 
873. 

In  frivolous  cases  of  felony  a  judge  will  not 
allow  the  prosecutor's  expenses,  although  he  may 
be  bound  over  to  prosecute  hy  a  magistrate.  Jicx 
V.  Powell,  1  Car.  &  P.  9«. 

Binding  oT«r  to  Frofeonte.] — prosecutrix 
and  witnesses  were  bound  by  recognisance  to 
appear  against  a  prisoner  at  the  assizes  on  a 
charge  of  felony.  By  the  advice  of  counsel, 
instead  of  an  indictment  for  felony,  an  indict- 
ment was  preferred  foramisdemeanourat  common 
law,  on  which  no  costs  could  be  allowed.  The 
judge  made  an  order  for  the  ex{>en)iC3  of  the 
attendance  of  tlie  prosecutrix  and  witnesses, 
iit^.  V.  Hanton,  2  Car.  k  K.  912. 

A  prosecutor  and  his  witnesses  were  bound  by 
recognisances  to  prosecute  and  give  evidence  at 
the  assizes.  They  attended  there  and  preferred 
an  indictment  which  was  found.  The  prisoner 
had  been  by  mistake  discharged  by  proclamation 
at  an  adjourned  sessions  which  precede<l  the 
assizes,  and  hod  absconded.  The  judge  allowed 
the  expenses.   Rex  v.  JBobey,  5  Car.  &  P.  5.^2. 

A  party  who  is  bound  over  to  prosecute  at  a 
superior  court  by  a  court  of  quarter  sessions,  is 
entitled  to  his  expenses.  Bex  v.  Paine,  7  Car.  & 
P.  135. 

•  The  prosecutor,  in  a  case  of  perjury,  who  has 
included  his  name  in  a  subpoena,  is  entitled  to 
his  costs  as  prosecutor,  though  he  is  not  bound 
over  to  prosecute  by  a  magistrate,  and  he  is  not 
limited  to  his  expenses  incurred  as  a  witness 
only.   Bex  v.  Sk^nff,  7  Car.  &  P.  440. 

Where  a  prosecutor  on  a  charge  of  misdemeanour 
is  not  bound  over  to  prosecute  at  the  assizes, 
quaere  whether  the  court  has  any  power  under  7 
ueo.  4,  c  64,  s.  23,  to  grant  him  h'is  expenses.  In 
such  a  case  if  the  witnesses  be  subpoenaed,  the 
coart  may  grant  him  their  expenses  under  that 
«ction.  Itcx  v.  Ji  yi-4,  3  A.  &  E.  416  ;  5  N.  &  M. 
101. 

Under  7  Geo.  4,  c.  64,  s.  22,  the  court  may,  in 
case  of  felony,  allow  the  costs  of  the  prosecutor 
and  witnesses,  though  they  are  not  under  recog- 
nisances.  Beg.  T.  Jifttterwick,  2H.&  Bob.  196. 

Xemoval  by  Certiorari.]— Where  an  indict- 
xnent  on  7  &  y  Geo.  4,  c.  30,  s.  16,  is  removed  by 
certiorari  into  the  King's  Bench,  and  is  trictl  on 
a  record  issuing  out  of  that  court,  the  cxpcn^^cs 
of  prosecution  cannot  be  allowed  under  7  Geo.  4, 
c.  64,s.S2.  Jtewy.Kel^,2J).¥.C,m. 

Proiaontlon  at  Eiyouo  of  County.]— Where 
the  clerk  of  the  peace,  authorised  to  prosecute  at 
the  expense  of  the  county,  had  not  prosecuted, 
the  expenses  of  prosecution  were  not  allowed. 
Beg.  T.  Cook,  1  F.  &  F.  389. 
.  Justices  of  the  peace  at  the  quarter  sessions 
have  no  authority  to  order  the  costs  of  a  prose- 
fmtion  for  a  misdemeanour,  carried  on  under  the 
direction  of  magistrates,  to  be  allowed  out  of  the 
connty  rates.  Bex  v.  IF.  B.  Torkthire,  7  Term 
Bep.  3"  7.  I 


Frosoentioa  by  Individaal— Independent  Fro- 
seontion  by  Police.] — Where  the  principal  per- 
Eon  interested  in  prosecuting  a  prisoner  is  dcsiroua 
of  conducting  the  prosecution,  he  isentitlcd  todo 
so,  and  to  be  allowed  the  costs  of  the  prosecution. 
In  a  case  of  aggravated  assault  by  a  prisoner  on 
his  wife,  the  wife  regained  a  solicitor  to  prosecute 
her  husband.  In  pursuance  of  this  retainer,  the 
solicitor  prepared  and  delivered  a  brief  to  counsel 
at  the  assizes  with  instructions  to  conduct  the 
prosecution.  A  constable  of  the  connty  had  been 
bound  over  by  recognisances  to  prosecate,  and 
the  clerk  to  the  magistrates,  as  was  the  usual  cus- 
tom, prepared  and  delivered  a  brief  to  counsel  to 
prosecute : — Held,  that  the  conduct  of  the  prose- 
cution  should  not  be  taken  oat  of  the  hands  of 
the  person  principally  interested  if  that  person 
wished  to  undertake  it.  B^.  v.  Yate$  (7  Cox, 
C.  C.  361),  distinguished.  JOeg.  t.  Btuhell,  16 
Cox,  C.  C.  367;  o2  J.  P.  136. 

In  a  case  of  manslaughter  the  father  of  the 
deceased  retained  a  solicitor  to  prosecute.  A 
constable  had  been  bound  over  to  prosecute  and 
two  briefe  Iiad  been  delivered,  one  by  the  solicitor, 
the  other  by  the  police  : — Held,  that  the  court 
could  not  order  that  the  solicitor  should  be 
allowed  the  costs  of  preparing  his  brief  under  7 
Geo.  4,  0.  64,  s.  22.  Beg.  v.  Yittei,  7  Cox,  0.  C. 
361. 

Plea  of  Onil^-^o  Jnc^mant.] — Where  to  an 

indictment  at  the  assizes  for  a  misdemeanour  the 
defendants  consented  to  plead  guilty,  upon  an 
understand  injr  that  they  were  not  to  be  brought 
up  for  judgment,  and  no  stipulation  or  agreement 
having  been  then  expressly  made  by  the  prosecu- 
tor for  the  itayment  of  his  costs  : — Held,  that  he 
was  not  afterwards  entitled  to  a  rule  on  the 
crown  side  to  have  his  costs  taxed.  Btx  t. 
ItaKtoB,  4  D.  &  B.  124  ;  2  B.  ft  C.  698. 

LiiibiUty  of  Sireotor  of  Fablio  ProeeoationB.] 

— A  prosecutor  entered  into  recognisances  tc 
carry  on  a  prosecution  for  alleged  conspiracy  at 
the  Central  Criminal  Court,  but  gave  no  security 
for  costs.  A  true  bill  having  been  found,  the 
Director  of  Public  Prosecutions  undertook  the 
case,  and  upon  the  trial  of  the  indictment,  the 
|>crsonB  accused  were  acquitted  : — Held,  that  as 
the  original  prosecutor  had  given  no  security  for 
costs,  the  Director  of  Public  Prosecutions  was  not, 
upon  the  true  construction  ot  s.  7  of  42  &  43  Vict, 
c.  22,  liable  to  pay  the  costa  of  the  accu-ted  per- 
sons. Stabbt  V.  DiTector  of  Public  Progerutwn*, 
59  L.  J.,  Q.  B.  201  ;  24  Q.  B.  D.  557 ;  02  L.  T. 
399  ;  38W.  B.007;  17  Cox,  C.  C.  1 ;  55  J.  P. 
69. 

KandamOB  to  enforce  Payment.] — On  a  con- 
viction of  forgery,  the  trial  takiu;.^  place  in  the 
county  of  S.,  but  the  material  acts  a|>|>enring  to 
have  been  done  partly  in  the  county  of  D.,  and 
partly  in  the  borough  of  O.,  in  the  county  of  S., 
wblch  borough  had  its  on'n  rate  in  the  nature  of 
a  county  rate,  the  judge  of  assize  made  an  order 
upon  the  borough  trcasnrcr,  umier  7  (leo.  4,  c. 
64,8.  25,  for  payment  of  the  prosecutor's  costs, 
'1  he  order  was  not  disputed  during  the  assizes. 
The  borough  afterwards  contesting  it,  and  a 
mandamus  being  moved  for : — Held,  that  the 
judge's  order  was  conclusive,  and  that  a  manda- 
mus might  issue  to  enforce  the  payment.  Beg. 
V.  Oswcitry  (^Trcamrer),or  Beg .  v.  Uaytrardfl2 
Q.  B.  239  ;  17  L.  J.,  Q.  a  223  ;  12  Jnr.  744. 

The  entire  order  of  a  <»urt  to  pay  the  costs  at 
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the  prosecution  under  7  Geo.  4,"c.  64,  s.  26,  must 
be  served  on  the  coantj  treasurer,  and  tfaereEore 
where  die  order  mode  was  to  pay  an  aggregate 
sum,  the  details  being  annexen,  the  treasurer  is 
justified  in  refosing  to  pay  if  tiie  details  are  torn 
off.  JUg.  T.  Jontt,  2  M.  C.  C.  171 ;  9  Car.  &  F. 
401. 

What  Sum  included  in  Coits.1 — On  a  trial 
tor  manslaughter  a  surgeon  will  only  be  allowed 
for  his  attendance  at  the  trial  and  not  for  his  fee 
for  openinfi;  the  body  by  order  of  the  coroner. 
Jlex  V.  Taijlor,  6  Car.  &  P.  301. 

The  judge  on  a  trial  for  murder  has  no  power 
to  allow  the  expenites  of  the  witnesses  for  their 
attendance  at  the  coroner's  inquest.  Itex  v.  Iteet, 
6  Car.  &  P.  302. 

Wheto  the  evidence  of  an  infant  witness  is 
necessary  to  sapport  n  prosecution,  such  infant 
witness  should  be  subpoenaed  to  appear  and  give 
evidence  at  the  trial,  and  the  costs  of  such 
subpccna  should  be  allowed.  Jteg.  v.  SmUh,  17 
Cox,  C.  C.  «01. 

The  court  has  no  power  to  make  an  order  on 
the  treasurer  for  the  interlocutory  costs  of  a 
prosecution,  and  will  not  make  any  till  the  trial 
has  actually  taken  place.  Younff,  In  re,  3  Cox, 
C.  C.  280. 

The  court  has  no  power  to  order  payment,  as 
part  of  the  expenses  of  a  prosecution,  of  the  costs 
incurred  by  the  warders  of  Millhank  prison,  in 
bringing  down  to  Wells  a  prisoner  in  custody  at 
Millbank,  as  an  escaped  convict,  to  be  tried  at 
Wells,  on  a  cliarpe  of  larceny  from  the  person. 
Ilea.  V.  Waters,  B  Cox,  C.  C.  3oO. 

Under  tlie  words,  "  in  otherwise  carrying  on 
such  prosecution,"  in  7  Geo.  4,  c.  64,  B.22,  extra 
crxpenses  which  hnd  been  incurred  In  getting  up 
a  prosecution,  ordered  to  be  reimbursed.  Seat  v. 
Zewtm,  2  Lewin,  C.  C.  161. 

On  Foitponement  of  Trial,]— Upon  the  post- 
{Mnement  of  a  trial  for  the  recovery  of  a  witness 
who  is  ill,  the  prosecutor  may  then  be  allowed 
the  costs  of  the  prosecution  incurred  up  to  the 
date  of  the  postponement.  Jieg.  v.  Wilmt,  12 
Cox,  C.  C.  622. 

If  the  trial  of  an  indictment  for  felony  is 
[>08tponed  at  the  instance  of  the  prisoner  on 
account  of  the  illness  of  a  witness,  the  prisoner 
is  never  required  to  pay  the  costs  of  the  pro- 
ttcutor.   ^j;  T.  Hunter,  3  C.  &  P.  591. 

Where  the  trial  of  a  case  of  felony  is  post- 
poned, the  court  will  not  make  any  order  for  the 
expenses  till  after  the  trial  has  actually  token 
place.  lb. 

TrMumtj  ProseratioB — Loeal  Solleiton— Lia- 
bility to  Aflflonnt.] — When  local  solicitors  are 

retained  by  the  treasury,  to  coitduct  prosecutions 
on  their  behalf,  such  local  Eolicitors  are  agents 
(or  the  treasury,  and  arc  therefore  bound  to 
account  to  the  treasury  for  any  sums  of  money 
received  in  respect  of  costs,  and  to  pay  over  to 
the  treasury  the  difference  between  the  sums  so 
received  as  costs  and  the  sum  allowed  them  on 
taxation.   ParJiinson,  In  re,  56  L.  T.  716. 

Order  on  Prisoner — Bankruptcy  after  Appro- 
hension.] — After  a  conviction  for  felony  an 
order  was  made  under  8.  3  of  33  &  34  Vict.  c.  23, 
for  the  payment  of  the  costs  of  the  prosecution 
ont  of  the  moneys  found  on  the  prisoner  at  the 
time  of  his  apprclienaion  : — Held,  that  the  order 
was  good  though  the  prisoner  had  been  adjudi- 


cated a  bankrupt  between  the  date  of  his  appre- 
hension and  that  of  his  conviction,  i^y.  v. 
Soberte,  43  L.  J.,  M.  C.  17  ;  R  9  Q.  B.  77  ; 
29L.T.674;  23W.E.60;  12  Oox,  0. 0.  574. 


2.  Bewabdb  fob  Extbaobdinabt  Exebtions 
OB  Diligence. 

When  Granted.] — On  an  indictment  for  an 
attempt  to  murder  by  suffocating,  the  allowance 
of  extra  expenses  for  apprehending  the  prisoner 
is  within  the  spirit  and  intentitm  <n  the  7  Geo.  4, 
c.  64,  8.  28,  though  not  within  the  words. 
Sex  V.  Durkin,  2  Lewin,  C.  C.  163. 

Stealing  from  the  person  is  not  within  7  Geo.  4, 
c.  64,  s.  28,  so  as  to  enable  the  court  to  award 
the  constable  extra  costs.  Beg.  t.  Thmnpson, 
1  Cox,  C.  C.  43. 

Under  the  word  "  exertions,"  in  7  Geo.  4,  c.  64, 
8.  28,  a  gratuity  was  awarded  to  a  prosecutor 
for  his  courage  in  apprehending  the  prisoner. 
Rex  v.Wimersly,  2  Lewin,  C.  C.  162. 

A  person  residing  in  a  house  broken  into  by 
burglars,  and  who,  by  fastening  them  in  a  room, 
detains  them  there  until  assistance  is  obtained, 
and  the  capture  of  the  offenders  effected,  is 
within  7  Geo.  4,  o.  64,  a.  38.   Beg.  v.  DitnniHg, 

5  Cox,  C.  C.  142. 

A  judge  has  no  power  to  order  pajTuent  of  the 
expenses  incurred  in  the  apprehension  of  a 
prisoner  who  has  left  England,  Beg.  t.  Barrett, 

6  Cox,  C.  C.  78. 

Rewards,  under  7  Geo.  4,  c.  64,  s.  28,  ore  not 
confined  to  cases  where  the  penon  apprehending 
has  had  a  loss  of  time  or  has  been  at  any  expense. 
Bew  V.  Bamee,  7  Car.  &  F.  166. 

Affldant  Beqnlred.] — An  application  under 

7  Geo.  4,  c.  64,  s.  28,  most  be  founded  on  an 
affidavit  of  the  amount  actually  expended.  Beg. 
V.  Hainex,  5  Cox,  C.  C.  114. 

Where  a  reward  Is  applied  for  under  7  Geo.  4, 
c.  64,  s.  28,  and  the  facts  on  which  the  applica- 
tion is  grounded  are  not  in  evidence,  the  judge 
requires  an  affidavit  of  them.  Beio  r,  Jimee, 
7  Car.  &  P.  167. 

3.  Costs  in  Otheb  Cases. 

What  Costs  Prosecutor  must  Pay,]— Costa 
for  not  going  to  trial  shall  be  paid  to  a  defen- 
dant, by  the  course  of  the  court,  on  informations 
for  misdemeanours,  where  the  prosecutor  does  not 
countermand  his  notice  of  trial  in  time.  Bpib 
V.  Ilcydon,  3  Burr.  1304. 

But  a  prosecutor  is  not  to  pay  costs  for  not 
going  to  trial  according  to  his  notice,  if  it  is  not 
occasioned  by  his  own  default.  Bex  t.  Bightotit 
3  Burr.  1694. 

Knls  Ua  Costs  Absolute.] — A  rale  for  the 
costs  of  the  day  for  not  proceeding  to  trial  on  an 
indictment  for  perjury  pursuant  to  notice,  is 
absolute  in  the  first  inst.ince.  Beg.  v.  Hazard, 
1  W.  W.  &.  H.  417  i  2  Jur.  1067. 

On  Informatiott.] — On  a  defendant's  acquittal 
on  an  information,  he  is  not  entitled  under  4  &  6 
Will.  &.  M.  c.  18,  8.  2,  to  costs,  beyond  the  extent 
of  the  recc^nisance  entered  into  by  the  prosecutor 
in  202.  under  that  acL  Bern  t.  Filewood,  2  Term 
Uep.  145. 

The  court  on  granting  an  information  wiU  not 
rccjuirc  the  prosecutor  to  give  security  for  costs, 
in  cose  the  defendant  should  be  a(M[uitted,  beyond 
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tiie  extent  of  the  recognisance  in  201.  required 
by  4  ft  6  Wm.  ft  M.  0. 18, 8.  2.  Bex  t.  Brooie, 
2  Term  Bep.  19a 

4,  AVTEB  BBHOTAXi  BT  CBBTIORABI. 

Fom  of  BwogniSMiM.]— An  indictment  was 
remoTed  into  the  Qneen^s  Bench  1^  certioiari 
obtained  at  the  instance  of  the  prosecntor,  who 
entered  into  a  rect^tsance,  with  two  sureties, 
conditioned  that  he  should  there  prosecute  with 
effect  and  perform  all  snch  orders  and  things  aa 
the  coQrt  snould  direct.  The  defendants  having 
been  acquitted : — Held,  that  as  the  recognisance 
was  not  in  the  form  prescribed  by  ]6  &  17  Vict. 
0.  30,  B.  5,  i.e.  conditioned  to  pay  the  defendants' 
costs  on  acquittal,  they  were  not  entitled  to 
costs.  Jtfg.  v.  EaMt  SUiJtc,^  B.  &  S.  536;  .^4 
L.  J.,  M.  C.  190  ;  11  Jur.  (S-S.)  809  ;  13  W.  K.  737. 

Vhen  Coiti  may  be  Awarded.]— The  38  Geo. 
3,  c.  62,  B.  12,  providing  that  no  indictment  shall 
be  removed  into  the  next  atljoining  county, 
except  the  persons  applying  for  such  removal 
sbalt  enter  into  a  recognisance  in  40/.  for  the 
extra  costs,  does  not  relate  to  indictmentjj  sent 
by  E.  B.  to  be  tried  in  the  next  adjoining 
county,  after  a  removal  thither  by  certiorari. 
Mex  V.  Xottingliam,  4  East,  208  ;  1  Smith,  51. 

^^'here  the  prosecutor  of  an  indictment  for  a 
misdemeanour  found  at  sessions  removes  it  into 
tbe  Queen's  Bench  by  certiorari,  he  is  not  en- 
titled to  costs  under  7  Geo.  4,  c.  64,  s.  23.  Jtex 
V.  Ricluirdt,  2  M.  ft  Ky.  405  ;  8  B.  &  C.  420  ;  6 
L.  J.  (0.8.)  M.  C.  104.  S.  P.,  Rex  v.  Johmon,  1 
M.  C.  C.  173  ;  Jieff.  v.  £xfiter,  5  M.  &;  By.  167. 

In  the  case  of  an  indictment  removed  by  cer- 
tiorari, the  court  has  no  power  to  order  the  pay- 
ment of  costs  inctured  braore  the  lemovaL  Jh-x 
T.  Potman,  3  N.  ft  U.  730 ;  1  A.  ft  £.  643  ;  3 

L.  J.,  M.  cm. 

Where  an  indictment  against  a  corporation, 
for  non-repair  of  a  highway,  is  removed  by 
certiorari,  at  the  instance  of  the  prosecutor,  the 
prosecutor  is  not  required  by  16  &  17  Vict,  c,  30, 
8. 5,  to  enter  into  recognisances  to  pay  the  defen- 
duit's  costs,  in  case  of  acquittal ;  indictments 
iigiunst  corporations  being  excepte<i  from  the 
oiicration  of  the  act.  lUg.  v.  MaiiehrMfr  Corpo- 
ration, 7  KI.  ft  Bl.  453  ;  26  L.  J.,  M.  C.  66  ;  3 
Jur.  (N.s.)  839  ;  5  W.  B.  373. 

A  public  body  at  its  own  expense  preferred  an 
indictment  for  a  libel  upon  A.,  one  of  it.s  officers, 
In  the  name  of  A.  as  prosecutor.  The  defendant 
removed  the  indictment  by  certiorari,  and  was 
convicted  : — Held,  that  no  costs  could  b:; 
awarded  under  o  ft  6  WiU.  ft  M.  c.  11,  s.  3.  lUu- 
V.  Dewhurtt,  2  N.  ft  U.  253  ;  6  B.  ft  Ad.  405  ;  2 
L.  J.,  M.  C.  92. 

The  provisions  of  the  5  ft  6  Will,  ft  M.  c.  11, 
ss.  2  and  3,  attach  only  upon  a  defendant  being 
convicted  by  judgment ;  and  therefore  if,  after  a 
Teidict  of  guilty,  the  judgment  is  arrested,  no 
costs  can  be  taxed  for  the  prosecntor.  Ilex  t, 
Tamery  15  Bast,  670. 

The  prosecutor  of  an  indictment  removed  by 
certiorari  is  only  entitled  under  5  &  6  WilL  ft  M. 
c.  11,  8.  3,  to  the  costs  of  the  counts  on  which 
the  defendant  is  convicted.  Reg.  v.  Hawdon,  3 
P.  ft  D.  44;  11  A.  ft  E.  143. 

Where  adeCendantwho  removes  an  indictment 
by  certiorari  is  conTicted,  he  shall  not  pay  costs 
under  6  ft  6  WilL  ft  M.  c.  11,  to  the  prosecutors. 
Rex  T.  Ingleton,  1  WUa.  139. 

  le  ft  17  yieL  «.  SO,  S.]— Two  defen- 


dants being  Indicted  jointly  in  the  Central 
Criminal  Ooart  for  conspiracy,  one  of  tbcm 
applied  to  ft  judge  for  a  certiorari,  who  granted 
it  on  his  entering  into  a  recognisance  for  the 
payment  of  the  prosecutor's  costs,  in  case  either 
defendant  should  be  convicted  : — Held,  that  such 
terms  were  reasonaUe,  and  within  the  discretion 
of  the  judge ;  and  that  the  16  ft  17  Tict  c.  30, 
8. 5,  made  no  difference  in  this  reoieet  Reg.  v. 
Jewell,  7  EL  &  BL  140  ;  26  L.  J.,  a  B.  177  ;  3 
Jur.  (N.S.)  689 ;  5  W.  R.  202. 

By  16  ft  17  Vict.  c.  30,  s.  5,  after  reciting  that 
it  is  expedient  to  make  further  provision  for 
preventing  the  vexatious  removal  of  indictments 
into  the  Court  of  Queen's  Bench,  it  is  enacted, 
whenever  any  writ  of  certiorari  to  remove  an 
indictment  into  the  said  court  shall  be  awarded 
at  the  instance  of  a  defendant  or  defendants, 
the  recognisance  now  by  law  required  to  be 
enteml  into  before  the  allowance  of  such  writ 
stjail  contain  the  further  provision  following, 
tbat  is  to  Bay,  that  the  defendant  or  defendants, 
in  case  he  or  they  shall  be  convicted,  shall  pay 
to  the  prosecutor  his  costs,  incurred  subsequent 
to  the  removal  of  such  indictment,  &c. : — Hold, 
that  the  prosecutor  is  entitled  to  his  costs  in  the 
case  of  an  indictment  removed  by  certiorari 
under  this  section,  though  he  is  not  "  the  party 
grieved  or  injured  "  to  whom  costs  are  limited 
by  6  &  6  WiU.  ft  M.  c.  11,  8.  3.  R^.  v.  Oattler, 
43  L.  J.,  Q.  B.  42  ;  L.  R.  9  Q.  B.  132  ;  29  L.  T. 
830  ;  22  W.  R.  490  ;  12  Cox,  C.  C.  578. 

An  indictment  containing  several  counts, 
charging  different  misdemeanours,  was  removed 
into  the  high  court  by  certiorari,  the  prosecutors 
entering  into  a  recognisance,  under  16  ft  17  Vict, 
c.  30,  8.  5,  nixrn  condition  to  pay  to  the  defen- 
dant, in  case  she  should  be  acquitted  upon  the 
indictment,  her  costs  incurred  subsequent  to  the 
removaL  The  defendant  was  convicted  on  some 
of  the  counts  and  acquitted  on  others.  On  a 
rule  to  tax  the  costs  to  be  paid  by  the  prosccutots 
to  the  defendant  in  respect  of  the  counts  on 
which  slie  had  been  acquitted: — Held,  that  th« 
defendant  had  not  been  "  acquitted  upon  the  in- 
dictment," within  the  meaning  of  the  recogni- 
sance, and  therefore  was  not  entitled  to  costs. 
Ihg.  V.  Haijarii,  flgya]  2  Q.  B.  181 ;  67  L.T.  313  } 
40  W.  R.  525  ;  17  Cox,  C.  C.  572  ;  56  J.  P.  650. 

Who  are  Parties  Orieved.] — Where  a  prosecu- 
tion had  been  carried  on  by  fiubscriplion,  and  it 
did  not  appear  that  the  i)erson8  in  whose  name 
it  was  carried  on  had  incurred  any  personal 
expense  or  liability,  they  are  not  entitled  to  cost* 
as  prosecutors  under  5  W.  ft  M.  a  II,  s.  3. 
Whether  the  relatives  of  a  deceased  person  whose 
body  has  been  disinterred  for  the  purpose  of 
dissection  and  who  prosecute  the  offender,  are 
parties  grieved  under  that  statute,  quaere.  Rex 
V.  Cook,  1  M.  ft  By.  526  ;  6  L.  J.  (oA)  SL  C.  52. 

Rated  inhabitants  of  B  parish,  who  were  pre- 
vented by  rioters  from  entering  the  vestry-room 
to  attend  a  meeting  called  for  the  purpose  of 
imposing  a  church-rate,  and  who  afterwards 
prosecuted  the  offenders,  are  parties  grieved 
within  5  4:  6  WiU.  ft  M.  c.  ll,s.S ;  and  therefore 
entitled  to  costs  on  conviction  of  the  defendants 
after  removal  of  the  indlctanent  fay  certionui. 
Rex  T.  Thompkint,  2  B.  ft  Ad.  287. 

Persons  dwelling  near  a  steam-engine,  which 
emitted  volumes  of  smoke,  affecting  their  breath, 
eyes,  clothes,  furniture,  and  dn-elliog-houses,  and 
prosecuting  an  indictment  for  it,  are  parties 
grieved,  and  entitled  to  have  their  costs  taxed 
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under  B  &  6  Will.  &  M.  c.  11,  a.  3,  upon  removal 
of  the  iadictment  by  certiorari  from  the  sessioua 
into  the  court  by  the  defendants,  and  their 
subsequent  conviction.  Rex  t.  Devosnap.  16 
East,  194. 

A  defendant  was  conTicted  of  perjmy  on  an 
indictment remoredat his iii8tance,l]y certiorari : 
— Held,  that  the  prosecutors,  who  were  executors 
of  a  deceased  person,  -were  entitled  to  costs  under 
6  jc  6  Will,  k  M.  c.  11,  as  persons  grieved  or 
injured,  although  the  perjury  occasioned  them  no 
actual  damage,  it  being  sufficient;  to  bring  the 
case  within  the  statute  that  the  perjury  might 
have  caused  them  damage,  and  the  false  oath  of 
the  defendant  having  put  a  difficulty  in  their 
way,  which  they  were  compelled  to  remove. 
Meg.  V.  Major,  Dears.  C.  C.  13  ;  1  B.  C.  C.  68  ;  21 
L.  J.,  M.  C.  221. 

It  the  metropolitan  police  commissioners 
appointed  under  10  Qeo.  4,  c.  44,  s.  1,  direct  an 
inaictment  for  assaulting  one  of  the  police  con- 
stables in  the  execution  of  his  duty,  and  the 
defendant  removes  such  indictment  by  certiorari 
and  is  convicted,  the  commissioneis  are  entitled 
to  costs  under  6  ft  6  WiU.  ft  II.  c.  11,  s.  3,  as 
justices  of  the  peace  and  civil  oScers  whom  It 
concerned  to  prosecute,  Reg.  t.  Waldegrare 
(Earl),  2  Q.  B.  341  ;  lO.&D.  616;  11  L.  J., 
11.  C.  19  ;  6  Jur.  502. 

Wliere  an  indictment  has  been  removed  by 
certiorari,  and  a  conviction  obtained,  the  person 
who,  being  a  party  grieved,  retained  and  is  liable 
to  the  Attorney  for  the  prosecution,  is  entitled, 
under  5  &  6  Will.  &  M.  c.  11,  s.  3,  to  the  costs  of 
such  prosecution,  though  other  aggrieved  parties, 
after  the  attoniey  was  retained  and  the  indict- 
ment removed,  agreed  to  contribute  part  of  the 
costs,  and  they  are  not  joined  in  the  application. 
JUg.  T.  WiUUtm;  6  Q.  B.  273  ;  16  L.  J.,  Q.  B. 
98,  n. ;  8  Jur.  6S9.  8.  P.,  Reg.  v.  Fox,  2  L.  T.  281. 

An  indictment  for  a  libel  on  a  politick  dinner, 
alleged  to  have  a  tendency  to  prcnuce  a  riot,  was, 
at  the  instance  of  the  defendants,  removni  by 
certiorari  : — Held,  that  a  person  injured  at  a  riot 
which  took  place  at  that  ainnerwas  not  a  person 
grieved  within  5  &  6  WilL  &  M.  c  11,  s.  3,  and 
therefore,  although  the  defendants  were  con- 
victed on  the  indictment,  he  was  not  entitled  to 
costs.  Ileg.  y.  CaldecoU,  1  D.  (ir.8.)  556 ;  11 
L.J.,  M.  C.  61;  6  Jur.  344. 

Where  the  defendants  remove  an  indictment 
by  certioiuri,  a  merely  nominal  prosecutor  is  not 
entitled  to  costs  under  the  5  &  6  WiU.  &  M.  c.  11, 
8.  S,  as  a  party  grieved  or  injured.  Reg.  v. 
Sarnard  Castle,  1  Q.  B.  246  ;  10  L.  J.,  M.  C. 
53  ;  6  Jur.  799. 

A  child,  six  years  old,  was  found  wandering  in 
&  parish,  within  a  union  in  London.  It  appeared 
to  be  destitute,  and  to  have  been  assaulted  and 
very  ill-used.  It  was  received  into  Uie  anion 
workhouse,  and  there  maintained.  On  its  being 
taken  before  two  aldermen,  they  urged  the 
guardians  of  the  union  to  undertake  the  prose- 
cution of  the  person  who  appeared  to  have 
ill-used  the  child.  The  guardians  did  so.  The 
-defendant  removed  the  case  by  certiorari,  and 
was  convicted : — field,  that  the  guardians  were 
■entitled  to  the  costs  of  the  prosecntion,  under 
5  fc  6  WiU.  &  M.  c.  II,  s,  3,  having  prosecuted  as 
■officers,  on  account  of  a  fact  that  concerned  them 

as  officers  to  prosecute.   Meg.  v.  ,  15  Q.  B. 

1060;  20  L.J.,  U.C.63;  15  Jar.  65;  4  Coz, 
C.  C.  345. 

Where  an  itulictment  has  been  removed  by 
certiorari,  under  5  &  6  WiU.  Ac  M.  e.  11,  s.  S,  if 


I  the  party  grieved  or  injured  is,  in  point  of  fact, 
the  prosecutor,  he  will  be  entitled  to  costs, 
although  not  bound  over  to  prosecute,  and 
although  another  person,  not  a  party  grieved  or 
injured,  was  bound  over  to  prosecute,  and  was  ut 
the  tritU  in  purauaoce  of  his  recognisance.  Reg. 
V.  BigJiop,  6  U.  ft  L.  499 ;  18  h.  J.,  H.  0.  63  ;  13 
Jur.  538. 

A  society  of  attorneys  of  a  county  had  prose 
cutcd  an  indictment  against  a  d^endant  for 
praetising  as  attorney  at  the  quarter  sessions  of 
the  city  and  borough,  in  the  county,  without 
being  qualified.  The  defendant  removed  the 
indictment  by  certiorari,  and  was  convicted  : — 
Held,  that  the  society  was  entitled  to  costs, 
under  5  ft  6  WUL  ft  11  o.  11,  s.  S,  as  parties 
grieved.  Jb. 

A  defendant  was  committed  by  the  lord  mayor 
of  London  for  trial  for  an  indecent  assault.  An 
indictment  found  at  the  Central  Criminal  Court 
was  removed  into  the  Queen's  Bench  by  cer- 
tiorari at  the  instance  of  the  defendant.  The 
defendant  was  convicted.  The  prosecution  was 
conducted  by  the  city  solicitor,  in  obedience  to 
the  directions  of  tite  lord  mayor  given  at  the 
time  he  committed  the  defendant;  and  the 
expenses  were  defrayed  out  of  the  city  fiuids : — 
Held,  that  the  case  was  not  within  6  ft  6  Will,  ft 
M.  c.  11,  s.  3,  inasmuch  as  the  lord  mayor  was 
not  personally  liable  for  the  expenses,  and  could 
not  be  considered  as  a  prosecutor.  And  a  side- 
bar rule  taken  ont  to  tax  tiie  costs  was  set 
aside.  Reg.  v.  WUam,  1  El.  ft  BL  597  ;  Deai-s. 
C.  C.  79  ;  22  L.  J.,  M.  C.  53  ;  17  Jur.  460  ;  1 
W.  R.  150;  6  Cox,  C.  C.  176. 

A  side-bar  rule  for  costs  having  been  obtained 
by  the  prosecutors  of  an  indictment  for  Hn 
obstruction  to  a  highway  as  parties  grieved, 
within  6  ft  6  Wilt,  ft  M.  c.  11,  s.  3,  the  conrt 
refused  to  discharge  it  on  the  ground  that  the 
expenses  of  the  prosecatton  had  been  paid  out  of 
the  funds  of  a  society,  of  which  some  of  the 
prosecutors  were  members,  and  that  money  had 
been  raised  by  public  subscription  towards  pay- 
ing those  expenses  ;  or  on  the  ground  that  all  the 
prosecutors  were  not  parties  (wgrleved ;  or  on 
the  ground  that  the  certiorari  fer  removing  the 
indictment  had  been  obtained  at  the  instance  of 
one  only  of  the  defendants.  Reg.  v.  Dobxon,  9  Q, 

B.  302  ;  16  L,  J,,  Q,  B.  97  ;  10  Jur.  283  ;  1  Cos, 

C.  0.  251. 

When  Sorttles  LUU*  fbr.]— The  sureties  of  a 
defendant,  on  the  removal  of  nn  indictment  for  a 

misdemeanour  by  certiorari  from  the  quarter  ses- 
sions, where  the  defendant  has  been  convicted, 
arc  liable  to  pay  the  prosecutor'^  co^ts,  althouirh 
there  is  no  such  undertaking  in  the  condition  of 
the  recognisance,  or  direct  provision  to  that  effect 
in  6  ft  6  Will,  ft  M.  c.  11,  s.  3.  Reg.  v.  Hodgton, 
7  Ex.  915  ;  21  L.  J.,  M.  C.  181.  S.  P.,  Reg.  v. 
7^7^«fl,  lOL.  J.,  M.C.  123. 

Where  a  defendant  removes  an  indictment  by 
certiorari,  and  recognisances  are  entered  into 
under  Oft  fi  Will,  ft  M.C.  II,  s.  2  ;  8  ft  9  Will.  S, 
c.  33,  s.  1 ;  and  6  ft  6  WiU.  4,  c.  33,  s.  2,  con- 
ditioned only  for  the  defendant's  ap[>earing, 
pleading  and  trying  at  bis  expense,  and  the  de- 
fendant i-i  convicted,  such  recognisances  will  be 
estreated  for  non-payment  of  the  costs  of  the 
prosecution,  under  5  ft  6  WiU,  &  M.  c,  11,  s.  3, 
though  the  condition  ejmressed  in  the  recogni- 
sances is  performed.  Reg.  v.  Hawdon,  1  Q.  B, 
4G4  ;  1  G,  ft  D.  136  ;  9  D.  P.  0. 1009  ;  6  Joe, 
1008. 
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Where  a  defendant  rcmoTcs  an  indictment  by  1 
certiorari,  and  enters  into  recognisances  with  two 
Buretiea,  under  5  &  6  Will.  &.  M.  c.  11,  ss.  2  &  3, 
and  8  &  9  Will.  3,  c.  33,  and  is  convicted,  the 
soreties  are  liable  to  pay  the  prosecutor  his  costs. 
JZeff.  T.  Saant,  7  D.  P.  C.680  ;  2  W.  W.  tc  H. 
■'IB;  8  Jar.  679. 

Bail  only  Liable  if  Defendant  Oonvioted— New 
TiiaL] — A  defendant  had  removed  an  indictment 
by  comorari,  and  had  entered  Into  the  usual  rc- 
cognisancea  with  two  sureties.  After  a  Terdict 
of  gtiilty  at  the  assizes  he  obtained  a  rale  for  a 
new  trial  on  payment  of  costs.  Without  paying 
the  costs  he  gave  notice  of  trial  for  the  next 
assizes  to  the  prosecutor,  who  obtained  a  judge's 
order,  by  which,  if  the  costs  were  paid  by  a 
certain  day,-  the  nolace  of  trial  was  to  stand 
good,  but  otherwise  to  be  set  aside.  The  do- 
fMidant  did  not  pay  the  costs,  did  not  try  the  in- 
dictment, and  died  within  a  few  weeks.  The 
prosecutor  obtained  a  side-bar  rule  to  tax  his 
costs,  to  be  paid  by  the  defendant  or  his  bail ; — 
Held ,  that  the  bail  were  not  liable  to  pay  the  pro- 
secutor's costs,  because  they  are  only  liable  when 
the  principal  has  been  convicted ;  and  that  after 
ttie  granting  the  rule  for  a  new  trial  it  could  not 
be  said  that  there  had  been  a  conviction  within 
the  true  meaning  of  the  recognisance,  and  that 
neither  the  defendant's  default  in  paying  the 
costs,  nor  the  judge's  order  setting  aside  the 
notice  of  the  tiial,  £d  away  with  the  rule  for  the 
new  trial,  or  restored  liie  original  verdict.  Reg. 
T.  Sawen,  7  D.  &  L.  312  ;  19  L.  J.,  Q.  B.  63. 

 Daath  before  Jod^ent.]— Where  a  de- 
fendant had  removed  an  indictment  from  the 
sessions  by  certiorari,  and  was  convicted,  but 
died  before  be  could  be  brought  up  for  j  udgmen  t : 
— Held,  that  his  ball  was  liable  to  pay  the  taxed 
costs  of  the  prosecution,  under  5  &  6  WilL  &  M. 
c.  11,  s.  3.  Jten  V.  Turner,  4  D.  &  R.  816  :  3  B. 
&  C.  160  ;  2  L.  J.  (0.8.)  K.  B.  222.  S.  P.,  Hex  v. 
JfMum,  8  Tcnn  Bep.  S09. 

Who  is  FroseOBtor.] — Where  the  order  of  a 
town  council,  being  brought  up  by  certiorari,  is 
quashed,  on  motion,  with  c<»t3,  the  court  should 
decide  who  is  to  be  charged  with  costs  as  prose- 
cntor  of  the  order,  and  the  party  should  be  named 
in  the  rale.  Seg.  t.  Jhinn,  6  Q.  B.  959  ;  D.  &  M. 
737  ;  18  L.  J.,  Q.  B.  237  ;  8  Jur.  773. 

Indietment  notieed  n^thont  Affidavit.]  — 

"Where  an  indictment  has  been  removed  by 
certiorari,  and  judgment  given  npon  it,  the  court 
will  notice  the  contents  of  such  indictment  on  a 
motion  respecting  costs  of  the  prosecution,  with- 
out having  the  record  brought  before  them  "by 
affidavit  S^.  v.  WdUegraea  {Sari),  2  Q.  B. 
841  ;  1  a.  ft  D.  615  ;  11  L.  J.,  H .  C.  19  ;  6  Jur. 
602. 

Certiorari  Qranted — ^Application  by  one  De- 
fsndant.] — Where  an  application  was  made  to 
remove  an  indictment  by  certiorari  by  one  of 
several  defendanti,  the  court  granted  it  upon  his 
entering  into  recognisances  to  pay  the  costs,  not 
only  if  he  was,  but  if  either  of  the  other  defen- 
dants was,  convictod.  S^.  v.  Foulhet,  1  L.  M.  & 
P.  720  ;   20  L.  J.,  M.  C.  196. 

Where  one  of  several  defendants  obtained  a 
certiorari  for  the  removal  of  an  indictment  into 
the  Queen's  Bench,  and  a  procedendo  was  moved 
for  on  the  ground  that  the  certiorari  improvide 


cmanavit,  inasmuch  as  the  other  dcfeodfints  ha<1 
not  joined  in  the  application  for  the  w-'t,  and 
had  not,  under  6  &  6  Will.  &  M.  c.  1 1,  s.  3,  entered 
into  rec<^isances  to  pay  the  costs  of  the  prose- 
cution in  case  of  their  conviction  : — Held,  that 
the  defendant,  on  whose  application  thecertiorarl 
was  granted  (being  a  person  to  whose  responsi- 
bility there  appeared  no  objection),  mipht  enter 
into  recognisances  to  pay  costs  in  case  of  the  con- 
viction of  himself  or  of  the  other  defendants,  or 
^ther  of  them,  and  tiiat  under  these  circum- 
stances the  procedendo  would  not  be  ordered. 
Reg,  V.  Prohert,  Dears.  C.  C.  30. 

One  of  three  defendants  jointly  indicted  for 
misdemeanour  at  the  Central  Criminal  Court.ob- 
tained  a  certiorari  from  a  judge  at  chambers,  to 
remove  the  indictment  into  the  Queen's  Bench, 
and  entered  into  recognisances,  conditioned  to 
pay  the  costs  of  the  pi-osecutiou  if  he  was  con- 
victed, to  appear,  plead,  and  try.  The  other 
defendants  concurred,  but  entered  into  recogni- 
sances only  to  appear,  plead,  and  try.  On  motion 
for  a  procedendo,  it  was  suggested  that  this 
course  created  haitlship  on  the  prosecutor,  as,  if 
the  party  removing  were  acquitted,  but  the  other 
convicted,  the  prosecutor  would  have  no  security 
for  costs  : — Held,  nevertheless,  that  the  judge 
hatl  a  discretion,  the  exercise  of  which  the  court 
would  not  review,  and  the  procedendo  was  refused. 
Ileg.  V.  Wilkt,  5  El.  &  Bl.  G'JO  ;  23  L.  J.,  Q.  B. 
47  ;  1  Jur.  (N-S.)  1166  ;  4  W.  B.  SC. 

If  an  indictment  against  several  di^endants  is 
removed  by  certiorari  without  the  consent  of  one, 
he  cannot  be  compelled  to  pay  the  costs  of  the 
trial,  although  he  may  have  appcircd  and  pleadol 
to  the  indictment  and  been  tried  on  it.  Rrw  v. 
Ifatiellf  5  D.  P.  0. 531 ;  2  H.  &  W.  321. 

BapreientatiTet  of  Pronontor  entitled  to.] — 
Under  5  &  6  Will.  &  11.  c.  11,  s.  3,  the  represen- 
tatives of  the  prosecutor  are  entitled  to  the  costs 
taxed  during  liis  life,  though  no  personal  demand 
was  ever  made  by  him.  Rex  v.  Chaa^gHayite, 
1  Term  Bcp.  103. 

Dednetion  of  Fine  from.]— Where  a  defendant 
had  removed  an  indictment,  entered  into  a  recog- 
nisance, been  convicted  anil  fined,  and  the  prose- 
cutor received  one-third  thereof,  fo  much  was 
deducted  out  of  the  siun  for  costs.  Rex  v. 
Oibonu,  i  Burr.  2125. 

Side-bar  Bnle^Ce&tion  of  BaiL]~The  de- 
fendant had  removed  an  indictment  by  certiorari, 
and  had  entered  Into  the  usual  ree<^isances 
with  two  snretiea.  The  prosecutor  obtained  a 
side-bar  rule  to  tax  the  costs  of  the  first  trial,  to 
be  paid  hj  the  defendant  or  his  bail : — Held, 
that  whether  liable  or  not,  the  bail  ought  not  to 
have  been  mentioned  in  the  side -bar  rule  for  the 
taxation  of  costs.  Jhy.  v.  Rowen,  7  D.  &  L. 
312  ;  19  L.  J.,  Q.  B.  63. 

Beasonable  Costs — What  are.]  —  Where  an 
indictment  was  removed  by  certiorari  at  the 
instance  of  adefendant,  and  he  was  found  guilty, 
the  costs  of  conveying  him  to  gaol,  on  his  re- 
ceiving sentence  of  imprisonment,  are  reasonable 
costs  within  5  &  6  Will.  &  M.  c  11,  e.  3,  to  be 
allowed  to  the  prosecutor  on  taxation.  Rex  v. 
Gilbie,  6  M.  &  B.  620  ;  2  Chit  159. 

What  Coitf  Boeorersble.] — An  indictment  re- 
moved by  the  d^eitdant  and  made  a  special 
jury  cause       the  prosecutor,  came  on  to  be 
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tried,  and  was  immediately  referred.  The  order 
of  reference  stated,  that  if  the  arbitrator  sfaoald 
be  of  opinion  that  the  detoidant  was  gaihjy  and 
the  proeecotor  entitled  to  costs,  the  defendant 
agreed  to  pay  the  coets.  The  arbitrator  did  so 
find :— H^d,  that  the  prosecutor  could  not  re- 
cover the  costs  of  the  special  jury,  since  the 
judge  had  not  certified  for  those  costs  pursuant 
to  6  Qeo.  4,  c  50,  B.  34  ;  and  the  order  of  refer- 
ence did  not  expiesBi7  <^  power  of  doing 
so  to  the  arbitrator.  Sea  t.  Moate,  S  B.  &Ad. 
237 ;  1  L.  J.,  K.  B.  78. 

When  a  prosecator  has  removed  the  record  by 
certiorari,  if  the  trial  is  put  off  by  reason  of  the 
act  of  God,  the  defendant  is  not  liable  to  the 
costs  of  the  day.  Rex  v.  Barrett,  2  Lewin,  C. 
C.263. 

ITpoaan  indictment  for  perjury,  removed  by 
certiorari,  if  the  prosecutor  gives  notice  of  triid 
to  the  defendant,  and  wiUidraws  his  record, 
coontermanding  his  noUce  in  time,  he  shall  pay 
costs  to  the  wfendant.  Mex  T.  Sartrum,  8 
East,  269. 

If  a  prosecutor,  having  removed  an  indictment 
by  certiorari,  gives  notice  of  trial  for  the  assizes, 
and  brings  down  the  record,  and  withdraws  it 
after  it  has  been  entered  for  trial,  the  judge  at 
the  assizes  cannot  order  the  prosecutor  to  pay 
the  defendant  the  coats  of  the  day  ;  but  a  motion 
must  be  made  in  the  Court  of  King's  Bench. 
Jlex  T.  Watton,  i  Car.  it  P.  229. 

At  what  Stage  Payable.] — Where  a  judge  at 
the  assizes  refused  to  try  an  indictment  for  a 
misdemeanour  (perjury),  manifestly  bad  on  the 
jEace  of  it,  but  did  not  order  it  to  be  quashed, 
and  the  prosecutor  preferred  another  indictment 
for  the  same  ofience,  and  removed  it  into  E.  B., 
the  court  would  not  call  upon  the  prosecutor  to 
pay  the  costs  of  the  first  prosecution,  before  he 

Sroceeded  with  the  second.   Jlej!  v.  Trrmaine,  6 
».&  R.  413  ;  3  B.  &C.  761  ;  B.  &  M.  147;  3  L.  J. 
(0.8.)  K.  B.  57. 

Disoharging  Seoognlianoe.] — Where  on  re- 
moving an  indictment  from  the  sessions,  by 
certiorari,  a  recognisance  is  given  by  two  in 
20/.  each,  under  6  &  6  Will.  &  M.  c  II,  ss.  2,  3, 
to  secure  the  costs,  snch  recognisance  will  not 
be  discharged  till  ail  the  costs  are  paid,  thou];h 
they  exceed  40/.  Sob  t.  Teal,  13  East,  4 ;  10 
K.  B.  516. 

6.  Taxatiok. 

Jnrffdiotion  of  Queen's  Bsnoh  to  Beriew.]— 

The  Court  of  Queen's  Bench  has  no  jurisdiction 
to  review  the  taxation,  by  the  clerk  of  assize,  of 
the  costs  of  an  indictment  for  libel  on  the  crown 
side  at  the  assizes.  Beg.  v.  Newhoute,  1  B.  0.  0. 
129  ;  22  L.  J.,  Q.  B.  127. 

Power  of  Treainry  to  Tax.] — The  accounts  of 
costs  of  prosecutions  in  the  county  of  Lancaster, 
after  having  been  duly  taxed  by  the  proper 
oflBcers,  and  ^id  oat  of  the  county  rates,  were 
re-taxed  by  officers  of  the  Treasury,  and  part  of 
them  was  disallowed.  The  justices  of  the  county 
obtained  a  rule  for  a  mandamus  to  compel  the 
Lords  of  the  Treasury  to  pay  the  disallowed 
balance  to  their  treasurer     H^d,  that  the  Lords 


of  the  Treasury  had  no  right  to  tax  these  costs 
after  they  had  been  allowed  1^  the  Mo[]er 
officers ;  but  that  the  Court  of  Queen's  Bench 
had  no  jurisdiction  to  issue  a  mandamus  to 
compel  the  Lords  of  the  Treasury  to  pay  the 
balance.  Iteg.  v.  Lord»  of  the  Treisury,  41  L. 
J.,  Q.  B.  178  ;  L.  B.  7  Q.  B.  387  ;  26  L.  T.  64  ; 
20  W.  R.  336  ;  12  Cox,  C.  0.  277. 

6.  Enfobcino  Pathekt. 

Attaehment— Affidavit.] — Where  a  side-bar 
rule  is  issued  under  5  &  6  Will.  Ic  Al.  c.  11,  b.  3, 
and  an  attachment  is  moved  for  by  the  prose 
cntor  for  non-payment  iA  the  costs,  it  is  not 
necessary  to  have  an  affidavit  that  the  prose- 
cutors are  the  parties  grieved.  Reg.  v.  IfiUt, 
22  L.  J.,  Q.  B.  322  ;  17  Jur.  714  ;  6  Oox,  0.  0. 
174. 

 Defendant  a  Bankrupt— Proof.] — Where 

costs  of  the  prosecution  of  an  indictment  re- 
moved by  certiorari  have  been  proved  as  a  debt 
under  the  defendant's  bankruptcy,  the  court  will 
not  issue  an  attachment  against  him,  or  estreat 
his  recognisance  for  non-payment,  although  they 
were  not  taxed  in  the  regular  course  until  after 
the  bankruptcy  ;  but  such  proof  is  no  discharge 
of  the  bail.  Reg.  t.  Sait,  2  £1.  &  Bl.  176 ;  1 
C.  L.  K.  576  ;  22  L.  J.,  Q.  B.  822  ;  6  Cox,  0.  0. 
174. 

 PoTWty  of  Dettatdant.]— On  the  removal 

by  certiorari  of  an  indictment  for  disobedience 
of  an  order  of  sessions,  the  defendant  and  two 
sureties  entered  into  the  usual  recognisance 
under  5  &  6  Will.  &  M.  c.  11,  s.  2,  which  mode 
no  mention  of  costs.  The  defendant  was  con- 
victed and  attached  for  non-payment  of  the  costs, 
and  the  recognisance  was  estreated  into  the 
Exchequer.  On  the  petition  of  the  defendant 
and  his  sureties,  the  court  stayed  the  proceedings 
on  the  recognisance  as  regardol  the  defendant, 
on  account  of  his  poverty,  but  without  prejudice 
to  the  liability  of  the  sureties.  R^.  v.  TltorTiton, 
4  Ex.  820;  19  L.  J.,H.C.  113. 

  Ag^nit  one  Defendant.]— Several  de- 
fendants were  found  guilty  of  a  nuisance.  The 

prosecutor  being  entitknl  to  costs,  as  a  party 
grieved,  under  6  &  6  Will.  &  M.  c.  11,  s.  3, 
obtained  a  rule  for  taxing  the  costs  as  against 
all : — Held,  that,  upon  non-payment  of  the  costs^ 
an  attachment  against  one  was  regular.  Reg.  v. 
Dobmm,  9  Q.  B.  302  ;  15  L.  J.,  Q.  B.  376  ;  10  Jnr. 
905. 

Muutamw  to  Tftuozer.]— jbe  ante,  col.  1940. 

J.  M. 


CROPS. 

Tenantt*  Eights.]  —  See  Landlobd  asj> 
Tenant. 

TnUnff  In  Xxaotttton.]— £lw  Distbxsb— BzB> 

OOTION. 

mil  of  Bale.]— jSbs  Bills  of  Sals. 


END  OF  VOLUME  IV. 
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